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ABSTRACT

Right of access to justice is not only a human right in itself but a comprehensive
terminology preserving in itself numerous other human rights. Almost all the international
human rights instruments guarantees this right in one form or the other. Similarly, in
Pakistan this right has attained pivotal position among fundamental rights. Unless practical
provision and preservation is not ensured mere Constitutional guarantees are like a sea shell

without pearl.

The thesis is an attempt to provide an insight into the concept of access to justice
as a fundamental right and its historical development followed by the analysis of
international human rights instruments guaranteeing this right. It also brings on record
the enforcement of right of access to justice in Pakistan, attempts made to facilitate its
enforcement, role of ADB in this regard, efforts of National Judicial Policy Making
Committee, critical analysis of National Judicial Policy 2009 and avenues it remained
failed to achieve with the help of legal protections available in statutes, leading cases and
statistics available / gathered by National Judicial Policy Making Committee for the last

six years.

The thesis points out that goals set by National Judicial Policy of Pakistan has not
been achieved yet. There are many reasons for failure of implementation of subject policy.
Firstly, during these six years of implementation of subject policy, instead of the provision
of swift remedies for grievances through judicial institutions the major focus of the
judiciary remained to prove its efficiency by way of clearing the backlog of cases.

Secondly, judicial independence without financial independence of this institution has




proved to be a mere fanciful slogan. Thirdly, for expeditious justice, it was essential to
»’é‘_ﬁ define and elaborate the term ‘misconduct’, which on the other hand is ﬁ1erely a sketchy
concept in the subject policy. Lastly, though Eradication of Corruption cells could have
made the access to justice program more effective, but unfortunately they are not
effectively performing their role. The subject study recommends that to meet international
human rights standards, there is a need to remove these hurdles in implementation of

national judicial policy of Pakistan.
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INTRODUCTION

Provision of human rights remained unfulfilled promises throughout the world, despite
their recognition at international and national levels.! Right of access to justice is not only
declared as a fundamental human right but also considered as an enabler and protector of
other human rights.2 Therefore, violation of this right is not only a violation of human rights
in itself, but it also becomes the cause of the violation of several other rights.> Right of
access to justice is not limited to access of the people to the courts or judicial system of the
country but it also covers effective access of the litigants to the system of law, judicial
record, case information etc.* Access to justice is not only a basic human right but an

important means to fight against poverty and to avoid the conflicts.®

Right of access to justice is a protected fundamental right, guaranteed to the people
of Pakistan, enshrined in Article 9 of the Constitution of Islamic Republic of Pakistan,
1973.6 This right is based on the doctrine of due process of law” whereby, it can be enjoyed
only in the presence of independent and vibrant judiciary,® having strong judicial system
with proper mechanism to ensure its implementation. The judicial system in Pakistan is

still in its evolutionary phase. The same is strengthened by the contribution of Asian

! Charles Olufemi Adekoya, “Human Rights Enforcement by People Living in Poverty: Access to Justice in
Nigeria®, Journal of African Law 12(2010): 258-282.

? Deborah L. Rhode, Access to Justice (New York: Oxford University Press, 2004), 7.

3 United Nations human Rights Office of the High Commissioner for Human Rights, Access to justice by
people living in poverty (OHCHR, 2012), 21.

* Arlene S. Kanter, The Development of Disability Rights under International Law: From Charity to Human
Rights, (New York: Routledge, 2014), 221.

S UNDP, “Access to Justice Practice Note”, (2004), 3

$ SH. Liaquat Hussain and others Vs Federation of Pakistan PLD 1999, SC 504.

7 Muhammad Nadeem Arif Vs Inspector-General of Police, Punjab, Lahore SCMR 2011, 408.

8 Chief Justice of Pakistan [ftikhar Muhammad Chaudhry Vs President of Pakistan PLD 2010, SC 61.
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Development Bank in the shape of its largest loan facility extended to any country.® There
is a general perception that in Pakistan, the lengthy court processes leads to backlog in
resolution of issues instead of resolving matters quickly.!® General world standards also
suggest that these processing times are lengthy!! but there are numerous factors behind it
like lack of required number of judges and court staff in association with the population,
non- applicability of system of case flow management and non- implementation of
procedural laws in their true spirit increases the the work load on judges.'?

Some of the major problems of judicial administration in Pakistan are, low number
of judges, deficiency of qualified staff, lack of system of case management and delay
reduction along with infrastructure.!> Moreover, expeditious disposal of cases and
provision of inexpensive justice is one of the major objectives to be considered by the
nations in order to provide this basic human right of access to justice to all.'* In Pakistan,
Constitution of Islamic Republic of Pakistan 1973, through its Article 37(d) has enjoins
upon the state of Pakistan to ensure inexpensive and expeditious justice for its people.!> To
improve the efficiency of courts in Pakistan provision of justice at the door step is vital to

the situation.!®

? Asian Development Bank (ADB), Independent Evaluation Department, “Special Evaluation Study on ADB
Technical Assistance for Justice Reform in Developing Member Countries”, Reference Number: SES: REG
2009-06, (2009) 17.

' Osama Siddique, Pakistan’s Experience with Formal Law: An Alien Justice (Cambridge University Press,
2013) 306. :

' USAID/ PAKISTAN, “Pakistan Rule of Law Assessment- Final Report”, 2008, 11.

12 Pakistan, National Judicial Policy 2009, 8.

"> ADB, “Report and Recommendation of the President to the Board of Directors on Proposed Loans and
Technical Assistance Grant to the Islamic Republic of Pakistan for the Access to Justice Program®, (2001)
15.

' Ineke Van De Meene and Benjamin Van Rooij, Access to Justice and Legal Empowerment, (Leiden
University Press, 2008), 9.

15 Liaquat Hussain Vs Saudi Air Line CLC 2011, 314.

'8 ADB, “Completion Report, Pakistan: Access to Justice Program”, (December 2009) 15.

vii




The need for the provision and access of this fundamentally guaranteed right to the people
of Pakistan was addressed first time in the year 1958 in the form of constituting law
commission for its suggestions to simplify the procedure.!” The process and growth of law
reforms continued in different forms until recently in the year 2001 when the same was
financed by the ADB!® and National Judicial Policy Making Committee (NJMPC) came
on the surface as the only national body and mechanism ever in Pakistan for the provision
and preservation of the right of access to justice.!® The AJP covers national judicial policy
for the country, judicial administration, delay reduction projects, improved AT]J, training
for judges and staff, commercial dispute resolution\and legislative amendments.?°
Numerous efforts has been made in order to improve the condition of the above
mentioned objectives along with provision and implementation of the concrete judicial
policy in order to secure this Constitutional assurance for the citizens of Pakistan. The
existing efforts of Government of Pakistan along with ADB are criticized as well, due to
the fact that numerous avenues are not taken under consideration by the authorities.
Though certain efforts were made and various projects were started under ADB-
AJP but it is seen that several policy and legal changes proposed by the ADB, have not

been completely executed.?!

17 Abdus Sattar Asgher, “ Simplification of Exhaustive and Cumbersome Procedures”, 4/l Pakistan Legal
Decisions, 10 (2011): 9-12.

13 ADB, “Pakistan: Access to Justice Program Completion Report”, (December 2009), 15.

19 Justice Zafar Ahmed Khan Sherwani, “Role of District Judge in Implementation of National Judicial Policy
” All Pakistan Legal Decisions 58 (2009): 55-59.

20 Justice Ejaz Afzal Khan, “Workshop on Access to Justice Development Fund” A/l Pakistan Legal
Decisions 94 (2010): 94-98. ‘

2! Ibid. i
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In Pakistan, generally people resort to the courts for the resolution of their disputes.
This glaringly indicates that litig‘:ation, is most utilized form of dispute resolution here.??
Despite the introduction of nevf' Alternation Dispute Resolution (ADR) methods and
institutional informal justice sys’tems23 along with existing old methods of out of court
settlements like settlement of cotntroversies through Punchayats and Jirgas, which have
strong roots in our culture since-cen’turies,24 it is observed that people believe in courts
more than other methods of diséute resolutions due to certain reasons. One perception
is that ADR does not work for everyone and in all situations. There are many dispute
scenarios which do not lend thcf:mse]ves well to the ADR process.?> Another view is
that all the systems of ADR’s do not allow equal protection of law to all rather it is a
l

mechanism designed to favour the rich, having position to bargain and to afford.28

Therefore, effective system of courts is essential to the people of Pakistan.

Although the problem of backlog of cases is common to every country havir;g

I
system of common law but the reasons of such backlog may be different hence uniform
remedial measures cannot be al solution.?’” Therefore, before blindly following others

and taking a radical shift from our present system of administration of justice it is

important to consider our local needs first.

22Qsama Siddique, Pakistan’s Experience with Formal Law: An Alien Justice (Cambridge University Press,
2013) 264. |
B Unicef, “Study on Informal JusticeiSystem in Pakistan, Sindh Judicial Academy, Karachi, Pakistan —
Funded Project, Evaluation Report™, 12.

24 Osama Siddique, Pakistan’s Experience with Formal Law: An Alien Justice (Cambridge University Press,
2013) 32.

2 Adam Thierer, “Judgment Day The Case for Alternative Dispute Resolution”, (Adam Smith Institute
1992), 20. !

% bid, 22.

 Justice A.M. Ahmadi, Former C.J. of India, “ADR and Court Automation”, on the occasion of Pakistan
Supreme  Court  Golden Jubilee  Celebrations on  Completing 50  Years, 2
http://www.supremecourt.gov.pk/ijc/Articles/7/6.pdf (accessed November 11, 2015).
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An emerging thought among our legal fraternity over the issue is, that application of
law reforms and ADR mechanism in our judicial system is the only way out to curtail
this case backlog, provision of expeditious disposal of cases and speedy justice but
there is need not to forget anothe; important avenue which is regulating the current
existing situation in the courts of Pakistan and that is independence of judiciary. Lack
of Independence of judiciary in Pakistan is not only a major issue in the weak
administration of justice in Pakistan but also key hindrance in the provision of
fundamental right of access to justice in Pakistan. Judicial independence has always
been guaranteed under the Constitutions of Pakistan but always been interfered through
different supra-constitutional measures. It is important to realize that fundamental
rights and constitutional liberties would be not more than an ornamental pieces in the
Constitution if not enforced in the true spirit by the independent and impartial

judiciary.?®

Right of access to justice is widely recognized human right as well as
fundamental right around the globe yet it remained unable to attain the pivotal position
it deserves.” The complexity of the legal process can itself be categorized as denial of

access to justice.’ History shows numerous attempts has been made during the last six

% Justice Rana Bhagwandas, Judge Supreme Court of Pakistan, “Independence of Judiciary”
http://www.supremecourt.gov.pk/ijc/Articles/2/1.pdf (accessed December 13, 2015).

¥ Asian Development Bank (ADB), “ASIAN DEVELOPMENT BANK Independent Evaluation
Department, Special Evaluation Study on ADB Technical Assistance for Justice Reform in Developing
Member Countries” (2009), 5.

%0 Jeremy McBride, “Access to Justice and Human Rights Treaties’, Civil Justice Quarterly 238 (1998):
235-271.
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decades for the promotion and provision of the right of access to justice in Pakistan but

none of them succeeded due to superficial approaches adopted.?

In May, 2009 the first National Judicial Policy of Pakistan was prepared by the
NJPMC in order to build a more responsive system for the people of Pakistan. It was
claimed that this National Judicial Policy of Pakistan is equipped with all sorts of

measures for smooth functioning of Court’s business.3?

HISTORICAL PERSPECTIVE OF JUDICIAL REFORMS

It is wrong to assume that the problems to administration of justice and obstacles towards
the provision of access to justice had never been discussed before the technical assistance
program provided by ADB in the year 1999. In fact, all the previous commissions and
committees, from S.A Rehman Law Reform Commission, 1958 till Pakistan Law
Commission’s Reform on Criminal Justice System, 1997, discussed in their reports the
reforms and amendments required to be made for the administration of justice.3® Almost
all the governments have worked for judicial reforms through numerous Commissions and
Committees. These includes Commission on Marriage and Family Laws, 1956, S.A.
Rehman Law Reform Commission, 1958, Justice Hamoodur Rehman Law Reform
Commission, 1967, High Powered Law Reform Committee, 1974, Law Committee for
Recommending Measures for Speedy Disposal of Civil Litigation, 1978, Secretaries’

Committee set up by the President to Examine the Recommendations of the Law

3! Justice S.A Rabbani, “National Judicial Policy 2009, Some Suggestions”, All Pakistan Legal Decisions
12 (2009): 10-14.

*2 Lord Geoffery Chalres Vos, ‘Access to Justice in the Context of Constitutional Requirements: A
Constitutional Perspective” (Conference Paper, International Judicial Conference, Islamabad, Pakistan,
April 18-19, 2014)

3 Law and Justice Commission of  Pakistan, “Criminal Justice System,”
http://www.ljcp.gov.pk/Menu%20Items/Reports of LICP/03/22 .pdf (accessed March 12, 2016).
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A series of papers published in 2012, on access to justice by Zoila Hinson and Dianne
Hubbard titled “Access to Justice in Namibia: Proposals for Improving Public Access
to Courts™® carries discussion about protection of this right in Namibia. In part A of
the series, article titled as “Access to Justice as a Human Right” is provided. The article
consist of topics of access to justice in the Namibian Constitution, international law on
access to justice and factors obstructing access to justice. The article elaborated the
provisions provided under the Namibian Constitution regarding access to justice. Under
Namibian Constitution access to justice is taken as a mean for the enforcement of other
rights. The article express right of access to justice as enabler of other rights only,
therefore, needs improvement. Meaning thereby, the article is more inclined to the

procedural access to justice than its substantive side.

The book titled “Access to Justice in Pakistan*’ published in 2003, was written
by Former Justice of Supreme Court, Justice (R) Fazal Karim for the guidance of bench
and bar under one of the project of ADB. Through this publication minimum standard
of judicial fairness had been brought in writing in order to facilitate and disseminate
the true concept of access to justice. The scope of the book is procedural access to

justice only and is silent about substantive access to justice.

The book “Access to justice in Transnational B2C E-Commerce: A
Multidimensional Analysis of Consumeér Protection Mechanism?,*® published in 2015,

is one of the latest work on the topic of access to justice. It provided concept of effective

% Zoila Hinson and Dianne Hubbard, “Access to Justice in Namibia: Proposals for Improving Public Access
to Courts, Access to Justice As a Human Right, Paper No.1”, Legal Assistance Center (2012).

47 Justice (R) Fazal Karim, Access to Justice in Pakistan, (Lahore: Pakistan Law House, 2003).

8 Sutatip Yuthayotin, Access fo Justice in Transnational B2C E-Commerce, A Multidimensional Analysis of
Consumer Protection Mechanism, (New Y ork: Springer International Publishing Switzerland, 2015), 46.

xvi
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provision of access to justice to consumers in the context of e-commerce. The book
provided guidelines for consumer protection in borderless E-Market and tried to
identify possible solutions for preservation of right of access to justice in the online
‘market. The book provided historical debate on access to justice from the work of 19%
Century authors on the subject. It also provided contemporary debates on access to

justice along with enhancing mechanisms for consumer protection in e-commerce.

The book “The Art of a Lawyer and Access to Justice” consists of many
articles related to art of advocacy edited by Emmanuel Zafar was published in the year
2011. The book is a guideline for young lawyers to learn how to act in their professional
career. The book is collection of views of legal luminaries of different countries.
Overall, the work of the author is in terms of art of advocacy and not from the

perspective of right of access to justice available to the citizens.

Ishfaq Ali wrote a book titled “Right to Access to Justice”,’® published in 2014
is a unique compilation of case-laws on the topic of access to justice. The writer has
gathered case laws on almost all the terms and phrases used for access to justice. The
book is neither discussing the procedural access to justice nor elaborated substantive
access to justice. It is providing compilation of case laws on the topics like due process

of law, independence of judiciary and role of judiciary in disseminating justice.

*> Emmanuel Zafar, The Art of a Lawyer and Access to Justice (Lahore: Khyber Publishers, 2011).
50 Ishfaq Ali, Right to Access to Justice, (Islamabad: Islamabad Law Book House, 2014).

i




N

r’(.#

€5

OUTLINE OF THESIS

To discuss the issue of the provision and promotion of right of the access to justice in
international instruments, efforts made by Pakistan to safeguard this right, role of ADB in
its endorsement and still existing lacunas of our judicial system, this thesis is structured

into three basic chapter, followed by a conclusion and recommendation section.

First chapter discusses the recognition of right of access to justice as a fundamental
human right around the globe and intemational instruments safeguarding this right.

Second chapter discusses a background of “Access to Justice Program” in Pakistan,
historical growth and constitutional recognition of this right along with obstacles to
effective enforcement of this right in Pakistan, effects of AJP on the judicial system of
Pakistan and role of ADB in this program.

Third chapter presents a critical analysis of the features of the national judicial
policy adopted by Pakistan since 2009 till to date with its amendments.

Conclusion adequately accommodates all the important findings of the thesis.

Notably, three Annexures are annexed with this part, which illustrates the yearly statistics

of almost all the major heads of National Judicial Policy.

xviii












































































Constitution.*® According to one of the judgment of Lahore High Court*®, courts and
tribunals should adopt due process of law because it is fundamental to preserve access to
Justice as adoption of due process is synonym to the concept access to justice. The same
judgment relates the concept of access to justice and due process of law. It held that
“Access to justice is a fundamental right, anything to the contrary is not permissible and
the tribunals of limited jurisdiction are required to follow due process of law.”

Article 10 of the Constitution provides for right of access to justice under criminal
Justice system. According to it a person arrested cannot be detained in custody unless his
right of access to justice in terms of ° right to be informed’ of the grounds of arrest and
detention, ‘right to consult’, ‘right to defend’ and ‘right to have counsel’ be fully secured
as provided under the Constitution.

Right of fair trial is a new insertion through 18% Amendment 2010, under the
Constitution of Pakistan. Through Article 10-A, access to justice in terms of fair trial has
been inserted in our Constitution. This right is considered as mother of all fundamental
rights and central point of any legal system in democratic setup.’® Insertion of Article 10-
A in the Constitution of 1973 provides not only right of fair trial in criminal proceedings
but in civil matters as well.

Through Article 25, the Constitution doubtlessly elaborates equality of all citizens
before law and their entitlement to have equal protection of the law. It further reinforce that
on the basis of gender there ‘shall be’ no discrimination / divergence from this

constitutional guarantee.

“® Ahmed Hassan Bucha Vs. Chairman, NADRA and others, PLC 2015, 381.

* Muhammad Umer Rathore Vs Federation of Pakistan, PLD 2009 Lahore 268.

50 Syed Ali Zafar, Barrister-at-Law, Advocate, Supreme Court, “Fair Trail--- Prospects and Implementation”
Pakistan Legal Digest 54 (2014), 54-60.
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Development Bank.® The Access to Justice Program was initially approved for the time
period of three years from December 2001 to December 2004%° but remained in field till
July 2009.5" Overall, the AJP was rated as partly successful. Its categorization was based
on/ evaluated on the ground- of three heads, firstly, judicial reforms, which were rated as
successful, secondly, police reforms, which were rated as partly successful and finally,
Institutional Capacity Building through TA Loan, which disappointed very much and rated
as unsuccessful because less than 17% of the loan was utilized despite significant needs

for capacity building and a 3-year extension of this loan.5?

.

24 OBSTACLES TO EFFECTIVE ENFORCEMENT OF RIGHT
OF ACCESS TO JUSTICE - HIGHLIGHTED BY ASIAN
DEVELOPMENT BANK

In order to explore important areas for reforms a diagnostic study of judiciary,
administrative justice, prosecution and judicial policy making was conducted under
advisory TA for Legal and Judicial Reform Project. Issues like delay in proceedings,
expensive/ high cost of litigation, lack of trust on judiciary, absence of system of court
management nonexistence of any regulatory authority for judicial sector and lack of any
judicial policy were highlighted by the advisory TAS? before provision of financial
assistance by ADB. Later on the same were properly addressed through access to justice

program financed by ADB as its largest financial support to any country around the globe.

%% Geerth H.P.B. Van Der Linden, “Challenges in Law Reform”,  Report from the ADB Symposium on

Challenges in Implementing Access to Justice Reforms, (January 26-28, 2005), 12-13, 12.

€ ADB, “Report and Recommendation of the President to the Board of Directors on Proposed Loans and
Technical Assistance Grant to the Islamic Republic of Pakistan for the Access to Justice Program”,
(November 2001), iii.

¢! Asian Development Bank (ADB), “Completion Report, Pakistan: Access to Justice Program”, (December
2009), ii.

62 Ibid, 17.

% Ibid, 12.

28

[EVEEEEE Y L R e S







%
Y
«

1§

for them etc. There seems insensitivity to the needs of the public in our system of

administration of justice.*

244 LACK OF BUDGET RESOURCES

In terms of financial independence, judicial sector never remained self-sufficient and
have continuously suffered on account of shortage of funds. Its chronical under-funded
condition impaired quality of judicial services rendered by this sector. Allocation of
funds for judiciary in annual budget remained negligible to the extent that not even 1%
of Federal/Provincial budget is allocated for this third pillar of the State.5” According
to ADB Pakistan is spending one of the lowest expenditure on administration of ju;tice.
Since 1993/94, the annual budget for the administration and delivery of justice has been

reduced in real terms.58

2.4.5 ISSUE OF BACKLOG AND DELAYS

One of the major causes of inefficient working of judicial administration is aggravation
of two basic issues also called as ‘twin problems’. These are problem of “backlog” and
“delays”.®® These issues are so intrinsic to the judicial mal-administration of Pakistan
that even removal of all other obstacles could not facilitate until these basic issues may

not be resolved. Similarly, by addressing these two issues expeditious dispensation of

% Tbid, 3.

67 Pakistan, National Judicial Policy 2009, 6.

68 Asian Development Bank (ADB), “Proposed Technical Assistance to the Islamic Republic of Pakistan for
Strengthening of Institutional Capacity for Judicial and Legal Reform”, TAR: PAK 3202, (September 1999),
3

% Pakistan, National Judicial Policy 2009, 2.
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fundamental rights i.e. right to life, liberty, fair trial, equality, property and freedom of
thought, conscience, association, etc. were also given priority/ due regard. Whereas,
financial/rent matters and family/juveniles cases were also given preference.®? Main

features of National Judicial Policy, 2009 are elaborated below.

3.1.1 INDEPENDENCE OF JUDICIARY

Principle of Independence of judiciary has been accepted in almost all the instruments
ensuring human rights. UDHR, ICCPR, UN Basic Principles on the Independence of the
Judiciary 1985, The Council of Europe’s Recommendation on the Independence of Judges
1994, the African Commission on Human and People’s Rights 1981, the Beijing Principles
1995 and The Universal Charter of the Judgel999, all primarily recommend the

independence of judiciary as an indispensable condition towards the provision of justice.®?

In Constitutional Government’s regime the role of judiciary is to interpret and apply
the law. Similarly, to adjudicate upon the controversies between citizen and State, citizen
and citizen and Federatiﬁg units and the protection of the Federation is responsibility of the
judiciary. In order to discharge its responsibility judicial independence is integral. Only an
independent judiciary can manage the administration of justice of the highest quality.3

The concept of independence of judiciary is not confined to expeditious disposal of
cases and discharging of judicial functions by the judges rather efficient, neutral and

impartial functioning of institutions from executive and legislature.?

82 pakistan, National Judicial Policy 2009, 3.

% International Commission of Jurists, Jnternational Principles on the Independence and Accountability of
Judges, Lawyers and Prosecutors: A Practitioners’ Guide, (1CJ, 2009), 28, ISBN 978-92-9037-118-8.

8 Justice Rana Bhagwandas, “Independence of judiciary”, (Paper, International Judicial Conference,
Supreme Court of Pakistan, November 09, 2004).

8 Accountant General, Sindhv. Ahmed Ali U. Qureshi, PLD 2008, S.C 522.
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fundamental rights i.e. right to life, liberty, fair trial, equality, property and freedom of
thought, conscience, association, etc. were also given priority/ due regard. Whereas,
financial/rent matters and family/juveniles cases were also given preference.®2 Main

features of National Judicial Policy, 2009 are elaborated below.

3.1.1 INDEPENDENCE OF JUDICIARY

Principle of Independence of judiciary has been accepted in almost all the instruments
ensuring human rights. UDHR, ICCPR, UN Basic Principles on the Independence of ihe
Judiciary 1985, The Council of Europe’s Recommendation on the Independence of Judges
1994, the African Commission on Human and People’s Rights 1981, the Beijing Principles
1995 and The Universal Charter of the Judgel999, all primarily recommend the

independence of judiciary as an indispensable condition towards the provision of justice.?3

In Constitutional Government’s regime the role ofjudiciary is to interpret and apply
the law. Similarly, to adjudicate upon the controversies between citizen and State, citizen
and citizen and Federatiﬁg units and the protection of the Federation is responsibility of the
judiciary. In order to discharge its responsibility judicial independence is integral. Only an
independent judiciary can manage the administration of justice of the highest quality.?*

The concept of independence of judiciary is not confined to expeditious disposal of
cases and discharging of judicial functions by the judges rather efficient, neutral and

impartial functioning of institutions from executive and legislature.?

82 Pakistan, National Judicial Policy 2009, 3.

% International Commission of Jurists, International Principles on the Independence and Accountability of
Judges, Lawyers and Prosecutors: A Practitioners’ Guide, (ICJ, 2009), 28, ISBN 978-92-9037-118-8.

8 Justice Rana Bhagwandas, “Independence of judiciary”, (Paper, International Judicial Conference,
Supreme Court of Pakistan, November 09, 2004).

8 Accountant General, Sindh v. Akmed Ali U. Qureshi, PLD 2008, S.C 522.
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Some of the possible causes of corruption in judiciary include, low remuneration and the
administrative responsibilities of judges, unbridled dispretionary powers granted to them;
and ineffective monitéring of the execution of those powers. Moreover, a non-transparent
database system without its regﬁlar updating adds to the causes of corruption in legal
system.

The indicators of such corruption are delay on the part of court in execution of its
own orders, unjustifiable granting and rejection of bails, non-presentation of prisoners for
hearing, abnormal disparities in sentencing, stereo type judgments, prolonged service of a
judge on a particular position or station and inclination of judgments in favour of the
executive.”

Judicial policy of Pakistan 2009, neither discussed the existing/ prevailing position
of corrupt practices in judicial sector of Pakistan nor taken the judiciary as a whole rather
bifurcated the judicial system of Pakistan in superior and subordinate judiciary. All the
instructions provided under the policy address the subordinate judiciary that transpires an
image that in Pakistan all the corruption is done at lower level and superior judiciary is
clean from all these evils.

The judicial policy 2009, has introduced identical code of conduct for subordinate
Judiciary of all the provinces. A “Cell for Eradication of Corruption from Judiciary” has
also been introduced in all the High Courts of the Country. The cell will work under the
supervision of Chief Justice of each High Court through the office of Registrar. An office
of MIT’s has also been maintained by every High Court to examine the judgments of

Judicial officers, to make surprise inspections and to highlight the incidents of corruption,

% Petter Langseth, and Oliver Stolpe, “Strengthening Judicial Integrity Against Corruption” (Paper, Global
Program Against Corruption, Vienna, December 20, 2000).
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biases and improper conduct of judges. Some other administrative measures like posting
of judges on other stations than their home town, making them OSDs during disciplinary
proceedings against their person are also prpvided under the policy.

The MIT’s are not only made to handle the cases of judicial corrubtion of judges
and court staff but corrupt practices of Naib Courts and other prosecution staff also comes
under their jurisdiction. "Similarly, complaints of corrupt practices and professional
misconduct against the Bar are also addressed in MITs. Policy also suggests incentives for
those judicial officers, working hard with honesty, due diligence and efficiency.

3.1.4 EXPEDITIOUS DISPOSAL OF CASES

Provision of inexpensive and expeditious justice is responsibility of the state which is
clearly mentioned in Article 37 (d) of the Constitution of Pakistan 1973. It follows that
State is constitutionally required to establish and maintain a judicial system that can be
accessed speedily and that is monetarily affordable by the aggrieved for redressal in cases
of violation of this mandate. %

The phenomenon of backlog of cases and delay in dispensation of justice is
historical and universal.’” The position has become alérming in Pakistan regarding this dual

dilemma. National Judicial policy 2009, addressed this issue effectively and made an

attempt to curtail delay in various categories of cases by specifying period for disposal of

cases of each category.
In bailable cases, strict time frame has been provided to follow by the courts. Late

submission of challan, which was termed as one of the major reasons of delay in criminal

% Nasir Aslam Zahid, “The Role of Judiciary in Protecting the Rights of the People- Judicial Activism”,
(Paper, International Judicial Conference, Supreme Court of Pakistan, November 9, 2004),1.
%7 Ibid, 3.
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holders of the judiciary. Through these annual conferences, the NJPMC not only tried to
achieve its mandate of coordination and harmonization of judicial policy within the country
but also provided a platform to formulate appropriate reforms for implementation of policy
and improving the system of judicial administration in Pakistan. Now, after 6-years of
introduction of National Judicial Policy of Pakistan it is high time to analyze the outcomes
of the Policy upon the judicial system of Pakistan and fruits it bears for the people of

Pakistan.

3.2.1 EFFECTS ON PENDENCY OF CASES:
Major focus of the pol_icy implementation seems to be on the expeditious disposal and other
things revolving around. In order to elaborate the effect of access to justice program and
national judicial policy over the huge backlog of cases, statistics has been collected from
Law and Justice Commission of Pakistan from the year 2009 to the year 2014. These
statistics are presented below through graphical presentation. The same is to analyze the
outcomes of six years of implementation of the judicial policy on the crucial issue of
backlog of cases.

The diagram below is going to present the pendency of cases from the year 2009 i-e
the year from where national judicial policy was initiated till the year 2014. The diagram

also presents disposal of the cases on yearly basis in order to have an idea about the ratio

of pendency and disposal per year. A more detailed data regarding the cases pending and

their disposal before all the -district courts, high courts and Supreme Court has also been
attached through Annexures at the end of the chapter. Annexure A, A/l to A/5 are
presenting six year data regarding pendency of cases. The tables are presenting number of

cases pending during the year, institution of fresh cases of the year, disposal and the
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For the year 2009
-
R
Name of Cases Institution | Disposal Balance at
Court Pending at | During the During the | the End of
the Year Year the Year
beginning
of the Year
Supreme 15,922 17,672 14,788 19,829
Court ,
Federal 2,357 1,003 1,695 1,665
Shari’at Court
High Court 84,704 111,463 103,052 93,115
Punjab '
High Court 28,608 20684 17,650 30,485
Sindh
High Court 4,177 4,570 4,021 4,726
Baluchistan
High Court 15,287 19,452 19,494 15,245
KPK
High Court _ _ _ _
- Islamabad
'i@’] District Courts | 1219576 1996,773 20,45,766 1094257
B Punjab
District Courts | 142767 205,920 23,5242 112780
Sindh
District Court 7664 28051 30,273 5442
Baluchistan
District Courts | 185601 30,5147 34,9518 132655
KPK
District Courts | _ _ _ _
Islamabad _ )
Total 1,706,663/- 2,710,735/- 2,821,499/- 1,510,199/

*Statistics collected from Yearly Reports of Law and Justice Commission of Pakistan
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Annexure A/1

For the Year 2010
Name of Cases Institution | Disposal Balance at
Court Pending at | During the During the | the End of
the Year Year the Year
beginning
of the Year
Supreme 15,617 17,793 14,670 20,234
Court
Federal 1665 842 663 1844
Shari’at Court
High Court 93,115 120,795 100,701 113209
Punjab
High Court 30485 28020 21802 36454
Sindh
High Court 4,726 3,417 2,697 5,446
Baluchistan
High Court 15,245 22,108 18,372 18,981
KPK
High Court _ _ _ _
Islamabad
District Courts | 109,4257 18,27245 18,83458 916,428
Punjab
District Courts | 112780 220261 235314 97688
Sindh
District Court 5442 30077 28789 6730
Baluchistan
District Courts | 132655 221695 284921 79871
KPK
District Courts | _ _ _ -
Islamabad ~
Total 1,505,987 2,492,253 2,591,387 1,296,885

*Statistics collected from Yearly Reports of Law and Justice Commission of Pakistan







Annexure A/3

i For the Year 2012
W
Name of Cases Institution | Disposal Balance at
Court Pending at | Duringthe | Duringthe | the End of
the Year Year the Year
beginning
of the Year
Supreme 20,228 15,939 15,853 20,314
Court
Federal 1,749 387 816 1320
Shari’at Court
‘High Court 130,385 147,690 122,248 155,827
Punjab
High Court 45,689 28,235 196,55 542,90
Sindh
High Court 5129 3479 3730 4878
Baluchistan
High Court 22,658 20,472 15,877 27,276
KPK
High Court 8,805 7,547 5,863 9,166
= Islamabad
~§ District Courts | 967,558 1959,798 1799,321 11024,517
’ Punjab
District Courts | 106141 220474 211140 114832
Sindh
District Court 7799 38465 37759 8505
Baluchistan
District Courts | 107765 312861 321506 111062
KPK
District Courts | 24,428 39,635 30,354 29,071
Islamabad
Total 1,448,334 2,794,982 2,584,122 1,561,058
@

*Statistics collected from Yearly Reports of Law and Justice Commission of Pakistan
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Annexure A/4

For the Year 2013
Name of Cases Institution Disposal Balance at
Court Pending at | Duringthe | Duringthe |the End of
the Year Year | the Year
beginning
of the Year
Supreme 20314 18154 17988 20480
Court
Federal 1320 326 649 997
Shari’at Court
High Court 155827 133548 116338 173037
Punjab
High Court 54290 30358 18145 66475
Sindh
High Court 4878 3941 3896 4923
Baluchistan
High Court 27295 19878 20457 26716
KPK
High Court 9166 9349 5063 13387
Islamabad ,
District Courts | 1024517 1929236 1759600 1107634
Punjab
District Courts | 114832 225999 216151 124190
Sindh
District Court | 8505 27349 27410 8444
Baluchistan
District Courts | 111062 309437 294726 132762
KPK
District Courts | 27797 59955 39251 30300
Islamabad .
Total 1,559,803 2,767,530 2,519,674 1,709,345

*Statistics collected from Yearly Reports of Law and Justice Commission of Pakistan
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Annexure A/5

For the Year 2014
Name of Cases Institution Disposal Balance at
Court Pending at | During the During the | the End of
the Year Year the Year
beginning
of the Year
Supreme 20480 19170 16886 22764
Court
Federal 997 346 329 1014
Shari’at Court
High Court 173037 144422 152776 164683
Punjab
High Court 66475 34497 26751 70046
Sindh
High Court 4923 4053 3697 5279
Baluchistan '
High Court 26716 21760 20935 27541
KPK
High Court 13207 7934 6631 14500
Islamabad
District Courts | 1107634 2037110 1885534 1161524
Punjab
District Courts | 124190 232851 229755, 127314
Sindh
District Court 8444 30871 29857 9458
Baluchistan
District Courts | 132762 315014 302992 145203
KPK )
District Courts | 28789 36008 36939 27858
Islamabad
Total 1,707,654 2,884,036 2,713,082 1,777,184

*Statistics collected from Yearly Reports of Law and Justice Commission of Pakistan




Annexure A/6

Consolidated Statement of Cases pending, Fresh Instituted and
Disposed Off from the year 2009 to 2015 (in Millions)

Years Cases Fresh ~ Cases Disposal
Pending Institution | Disposed off in%
during the
year

2009 1,706,663 2,710,735 2,821,499 63.87%
(1.7 Million) | (2.7 Million) | (2.8 Million)

2010 1,505,987 2,492,253 2,591,387 64.8%
(1.5 Million) | (2.5 Million) | (2.6 Million)

2011 1,306,626 2,777,755 2,550,957 62.5%
(1.3 Million) | (2.78 Million) | (2.55 Million)

2012 1,448,334 2,794,982 | 2,584,122 60.9%
(1.45 Million) | (2.79 Million) | (2.58 Million)

2013 1,559,803 2,767,530 2,519,674 58.2%
(1.56 Million) | (2.77 Million) | (2.52 Million)

2014 1,707,654 2,884,036 2,713,082 59.1%
(1.71 Million) | (2.88 Million) | (2.71 Million)

*Statistics collected from Yearly Reports of Law and Justice Commission of Pakistan




Consolidated statement of cases pendency and their
disposal

5'000,000 et erramiarams e aimae emeare e PR F e e e e en e

o 4,500,000
4,000,000

‘ 3,500,000

3,000,000
2,500,000
| 2,000,000
‘ 1,500,000
1,000,000
500,000
2000 02010 2011 | 20012 - 2013 ¢ 2014
‘mcasespending | 4,417,308 © 3998240 | 4084381 | 4234316 | 4,327,333 & 4,591,600 -
‘Wcases disposed off| 2,821,499 | 2,591,387 : 2550957 | 2,584,122 | 2519674 | 2,713,082
W cases pending M cases disposed off

*Statistics collected from Yearly Reports of Law and Justice Commission of Pakistan




Financial judicial independence (Budget Allocation)

ANNEXURE B*

*Statistics collected from Yearly Reports of Law and Justice Commission of Pakistan

2009 | 2010 | 2011-12 2012-13 2013-14 2014-15
2, -10 -11
& SC - - 986557000/- 1,038,180,000/ | 1,113,116,000/- | 1,206,470,
- 000/-

FSC - - 268634000/- 298,760,000/- 328008000/- 360180000/-
Punjab - - 6,372,626,000/ | 7,407,188,000/ | 10,566,925,000/ | 9,270,205,000/
Sindh - - 2,366,820,000/ | 3,354,651,800/ | 5,614,273,000/- | 5,392,926,000/
KPK - - 1,972,628,652/ | 2,744,114,300/ | 3,727,760,080/- | 3,864,427,252/
Baluchista - - 1,009972000/- | 1,314,730,566/ | 2,163,892,419/- | 2,476422000/-
n -
Islamabad - - 296,195,000/- 922,677,000/- 1,015,397,000/- | 1,135,101,000/
Total in Rs. 13273432652/- | 17080301666/- | 24529371499/ 23705731252/-
Total in 13.278B 17.08B 24.538 23.78
Billions
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Budget Allocation in Billions

2011-12

2012-13

Years

2013-14

B Budget Allocation in Billions

*Statistics collected from Yearly Reports of Law and Justice Commission of Pakistan
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Penalties and complaints against judicial officials (Year 2011)

ANNEXURE C*

Name of Number Number Dismiss | Remov | Compulso | Reductio | Reductio | Stoppag Withhoidi Censur
Court of of alfrom | alfrom | ry nto nto e of ng ef
Complain | Complain | Service Service | Retiremen | Lower Lower increme promotion | warning
ts ts t Stage Post nt
Disposed
Off
S.C 22 10 1 1 0 0 0 1 0 4
FSC 0 0 0 0 2 0 0 3 0 0
Punjab 0 0 32 33 32 19 22 133 14 92
Sindh 466 222 0 0 1 0 0 0 0 0
KPK 253 221 3 12 10 3 0 27 3 102
Baluchista | 2 1 1 0 0 0 0 0 0 0
n
Islamabad | - - - - - - - - - -
Total 743 454 37 46 45 22 22 164 17 198

*Statistics Collected from Yearly Reports of Law and Justice Commission of Pakistan
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Complaints and Disposal Chart
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