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ABSTRACT

VALIDITY OF ELECTRONIC CONTRACTS IN THE PERSPERCTIVE OF
ISLAMIC LAW

By:
Hazrat Bilal

Chairperson: Prof. Dr. Muhammad Zia’ul-Haq

The rise of e-commerce, a colossal growth and a significant increase has occurred
in all aspects of business life throughout the world. The conducting of business
activities via the Internet, specifically, has played a vital role in the development
of business and economical sectors in different parts of the world.

Primarily, business activities conducted electronically were not specifically
regulated because it was generally perceived that regulations may disturb and
hinder the expansion of electronic commerce. However, as a result of the
remarkable growth of electronic market activities globally, many legal disputes
and concerns have raised. This demonstrates the need for regulation to govern
the new activities. Different countries and organizations globally have
introduced rules and guidelines, based on their national laws as a response to
such need. However, very little has been done to regulate the phenomena
according to the Islamic legal system. The lack of specific Islamic rulings for the -
online market has disheartened many Muslim traders and customers from

participating in electronic commerce.



It is essential for Muslims to implement Islamic rules in every aspect of their life
including éommercial ones. From a purely business point of view, Islzm has
provided its followers with general guidelines which must not be ignored or
infringed. Intentionally, the door is left open for market activities to be governed
according to what the most appropriate and beneficial approach would be, based
on prevalent trade practices and customs. Since the early period of Islam,
comprehensive efforts have been made to regulate the Islamic commercial sector.
However, in case of electronic commerce there remains a need for further
research by Muslim Scholars and proper Islamic rules are required for the
development of this new phenomenon.

The emerging electronic market has surfaced many legal issues; one of the major
themes is online contracting or the electronic contracts. There are many smaller
legal issues which stem from the larger theme of the law of contract in Islamic
law. This research paper is meant to study the Islamic perspective in e-commerce,
particularly in its transactions. Issues on the legality of e-commerce in Islam are
examined to expose to the Muslims around the world so that they could benefit
from this new technology if it is proved legitimate and acceptable in Islam.
Regarding transactions, the issues of payment through credit card will be
studied to clear the Muslims doubts on the Islamic prospect of E-Commerce.
Likewise, the paper discussed about E-Commerce and Transaction, E-

Commerce in Islamic Perspective which will cover the legality of Electronic



Contracts in Islamic law, elements of contract and its application in electronic
contracts. Similarly special focus is made with regard to the Islamic concept of
parties ‘sitting place’ of transactions. You will also find safeguards provided to
business transactions in Islam, like wise exception from electronic contracts
following a chapter devoted to Applicable law and court competency with
regard to electronic contracts. This research paper concludes the above
mentioned areas with the support mainly from the Holy Book (The Qur’an) and

the practices of the Prophet Mubammad (S.A.-W).
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INTRODUCTION

We have gone through the centuries preceding different types of contracts made
in different forms, like sale contract through radio, Television, Telephone, Fax,
Telex etc. Here in the recent years we are witnessing dramatically evolved in
different means of commum'catipn, in particular electronic contracts which
entered all spheres of life including the commercial sphere, called electronic
Transactions or E-Commerce, or contracts across distance Via the Internet, that
has abolished all the geographical boundaries and linked together all parts of the
world where a retail dealer could buy directly from the producer, and the
consumer is shopping being at home.

Electronic Commerce is spread rapidly in the recent years, many national and
Multinational companies have their own sites on the internet and the electronic
transactions are now occupying a major portion of the International market.

For the importance of this issue and urgent need for it, we find very little about
its legal status in the Islamic Figh (Doctrine of Islamic law), to propose an Islamic
solution in the light of provisions of Islamic law.

Importance of the Research Paper:

In fact these days people are in front of reality and a very high-tech era. The use
of growing technical means put the direction of Islamic states to enter into the
membership of W.T.O, so in the light of requirements of W.T.O in goods and
services, and the vast use of internet in the world consequently the foreign

companies entering into the markets of Muslim world has stressed that E-
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Commerce is the best way to reach International markets inexpensively and in a
very low possible cost which means that electronic commerce is key for the fast
progress of nations in coming period.

No doubt in today's worid we are witnessing transactions related to Islamic
economics, were not present in the past eras. However Islamic law always
provided its legal stand on issues of the time and has adopted the best
methodology for further incidents and transactions, following Review (Jhill 3as1)
Research (<aaf), Induction (s))8u), Ijtehad (345)) or Juristic opinion based on the
Holy Quran and Sunnah of the Prophet (S.A.W), Consensus of the Muslim Jurists
(¢Ls)), Analogy (uwstf) , The preferred interest (sxfaall 4alaall), True custom «ial)
(zal, and their implications thereof (&l Je 455l &Y | that opens up wide
prospects for the people interested in these transactions, likewise to takeaway
their hardships and adversities.

Thus the broad use of modern communication tools to contract oblige for some
sort of research in the light of above mentioned methodology to identify the
elements of such contracts and to determine the impact of these contracts for its
validity, in addition to the required terms and conditions to learn provisions of
the new transactions.

We know that all legal systems of different civilizations hold their own stand on
the legality of contracts and financial claims, the way to enter into a contract and
its terms and conditions or their implication. For example some laws other than

Shari‘ah (Islamic law) entail formalities in the contract which is not valid unless it

xiv



is certain in specific form. However Islamic law provided the element of

"Consent" (4all) as the basic condition for all contracts in any form whatsoever.

Allah sayé," 1 a2 S Bl s UL ooy oS el Y Ll il Gl "0

ye who believe! Eat not up your property among yourselves in vanities: But let

there be amongst you Traffic and trade by mutual good-will". Similarly saying of

the prophet (S.A.W), 2"#l5 us a¥l Lé]" “A Sale transaction is valid only with

consent of the parties”.

The Islamic law methodology in laying rule of "Consent" as a fundamental
element for validity of contract is a clear legislative message, which asserts that it
is an eternal law, valid for all times and place, for all people and societies, and for
all kinds of business transactions no matter what new methods and forms of
transactions get introdﬁced, including contracts which are made through the
means and machinery working through electronic mail and the latest and most
significant is contract by internet or electronic contracts.

Also study on the topic has pointed out that there are several ways of contract by

internet and the most important and widespread is contract through the network
of sites (Web), contracts via e-mail and contracts through conversation. In all

cases you will find its legal solution in Islzmic law.

' Al-Quran 4:29
? Sahih Ibn-e-Habban, tradition No. 4967
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In fact trade and business transactions have great importance in Islam on the
grounds they are lovely and desire of every one. If non-Muslims from east and
west are taking interest in financial and commercial gains regardless their source,
then our sacred Shariah has also urged for earning but in a legitimate ethical
framework.

Literature Review:

The day to day changing life compe!s a Muslim researcher to aware people about
the legal status, terms and conditions of these new kinds of contracts. Though
work done in this regard is very useful, but not sufficient. I find it not covering
the basic aspects of these contracts, like the applicable law and court competency.
Also how to cope legally with the practicing customs. Secondly most of them are
in Arabic and very little is carried on in English language, and the fact is that a
good number of people involved in such like transactions are ignorant of Arabic
language. In order to serve better in this way I selected this topic for my thesis
research.

Methodology:

Islamic law has provided its followers with general guidelines in every aspect of
life including the commercial one which cannot be ignored or infringed. In my
thesis I have relied on the most suitable and beneficial approach what it would
have been. Focus is made on the Primary sources along with the prevalent trade

practices and customs. So the adaptation of existing rules from the off-line world,

xvi



for online contracting would not only retain consistency but will also regulate
electronic sector based on the real world Islamic Commercial rules.

In order to achieve the desired goals and access to the hypothesis of this study a
descriptive analytical approach is adopted that will shed light on the aspects of
the subject as a new technical revolution. Then after exploring the results and
analysis, efforts have been made for an appropriate framework conforms to the
requirements of Islamic law.

Translation used for the verses of the Holy Qur'an is by Abdullah Yousaf ‘Ali,

Electronic version available on: http://www.uah.edu/msa/quran/quranYusufali.html .
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CHAPTER I

OVERVIEW OF ELECTRONIC COMMERCE

1.1: INTRODUCTION

The term electronic commerce is heard frequently in corporate boardrooms, in
management meetings, on the news, in newspaper (both in soft and hard form),
and on Capito Hill.! Electronic Commerce is one of the most Common business
terms in use as we embark on the 21¥ century. In the late 1980s the arrival of the
internet? in the commercial arena had a profound effect upon organizational
environments. The possibility of making centrally held information available on
computer screens caused a radical shift in the way business perceived the role of
electronic communication in gaining a competitive advantage. This was
enhanced by the development of the worldwide Web (WWW) in 1993 which
provided a graphical user interface to the internet and brought it to the Mass
Market.3 This opened the door to the online business activities - a vii'tual market
place (commonly known as Cyberspace) in which anyone could perform without

restrictions of time or space.*

! Capito Hill is used for the legislative branch of U.S. Government, See Webster’s New World Dictionary,
s.v. “Capito Hill.”
? See, Birth of the Internet, available on: http:/library.thinkquest.org/27887/gather/history/internet.shtml
last visited time: 04.04.2009 at 3:00 pm.
? School of International Business, Faculty of Business-QUT, Introduction to E-Business, 3™ Edition
SAustralia: A MC GRAW-HILL and QUT Custom Publication, 2004), 3.

Tbid.




Due to its wide variety of applications E-Commerce has gained a lot of
popularity over the decade which has drawn the attention of researchers
regarding legal aspects of this new technology.

1.2: Definition of E-Commerce

A variety of definitions is found in describing E-Cornmer;e. E-Commerce or
Electronic Commerce is an emerging concept that describes the process of buying
and selling or exchanging of products, services and information via computer
network including the internet.5 Or E-Commerce is the conducting of business
communication and transactions over networks and through computers.
Electronic Commerce is also defined as, the use of electronic transmission
mediums (telecommunications) to engage in the exchange, including buying and
selling, of products and services requiring transportation, either physically or
digitally, from location to location.”

So E-Commerce is directly or indirectly applicable in all areas of our life, be it
banking, entertainment or other business transactions which means that
electronic commerce could become a significant global economic element in the
future.

1.3: Stages of Electronic Commerce

An electronic transaction can be divided into three main stages:

*U.S Pandey and Rahul Srivastava, E-Commerce and its Application (New Delhi: S. Chand and Company
gtd., 2007), 3 (hereinafter referred to as Pandey and Rahul, E-Commerce and its application).

Ibid.
’ Marylyn Greenstein and Todd M Feinman, Electronic Commerce: Security, Risk Management and
Control, MC GRAW-HILL International Edition (Singapore: MC GRAW-HILL publications, 2001), 2
(hereinafter referred to as Marylyn and Todd, Electronic Commerce).

2



e The advertising and searching stage;

e The ordering and payment stage; and

J The‘delivery stage.8
Any or all of these stages can be carried out by the internet (or by other electronic
means such as the fax or the telephone) and may therefore be covered by the
concept of electronic commerce.
Electronic means are being increasingly used by commercial firms to advertise
and market both goods and services all over the world. Virtually all products can
be sold on the basis of the information available on the internet. Information on
prices, quality, delivery and payment conditions enables manufacturing
companies, retailers or consumers in far-off countries to order their requirements
from the most competitive suppliers. Physical goods are then delivered by other
means of transport. It is becoming increasingly possible to deliver certain types
of products electronically; in fact any product that can be reduced to a digital
format can be delivered in this way. For example the audio visual products
(films, games and music), travel services (airline tickets, hotel reservations) news
and information services (online wire services and data bank retrievals),
telecommunication services, information technology services and software. This

list is not exhaustive additional products are likely to be found suitable for

® International Trade Center UNCTAD/WTO (ITC), Common Wealth Secretariat (CS), Business Guide to
the World Trading System, 2™ Edition (Geneva: ITC/CS, 2003), 313 (hereinafter referred to as ITC/CS,

......... Ve RS JAY



electronic trade in the future. Today computer software is the leading product
sold via the internet.?

1.4: Effectiveness of E-Commerce

Begin with the basics. To participate in electronic Commerce, an organization
requires an internet connection to its computer network. The internet is an
extensive and ever-growing collection of Computers around the world that
communicates through a group of standard protocols called 1°TCP/IP.1! The
beauty of internet communication is that anyone who connects a simple
computer to the internet can interact with any other internet - connected device
or user. The consumer moves through the internet to the merchant’s website.
From there he decides that he wants to purchase something, so he is moved to
the online transaction server, where all of the information he gives is encrypted?2.
Once he has placed his order, the information moves through a private gateway
to a processing network, where the issuing and acquiring authority complete or
deny the transaction. This generally takes place in no more than 5-7 seconds.®

There are many different payment systems available to accommodate the varied

’ Ibid.

1 TCP/IP (Transmission Control Protocol/Internet Protocol), This Internet Protocol is the fundamental
software employed to control the Internet. This protocol specifies how data is routed from one computer to
another. (See, http://library.thinkquest.org/27887/gather/history/internet.shtml last visited time: 04.04.2009
at 3:00 pm.

! David Ferris and Larry Whipple, Building an Intelligent E-Business (New Delhi: Prentice Hall of India
Private Itd., 2001), 9 (hereinafter referred to as David and Ferry, Building E-Business).

2 Encrypted means data which has been transformed or scrambled from its plain version or text to an
unreadable or incomprehensible format and is recoverable by an associated decryption or decoding
technique. (See, Sec. 2 (m) of the prevention of electronic crimes ord. 2007, Pakistan).

13 pandey and Rahul, 6.




processing needs of merchants, from those who have a few orders a day to those
who process thousands of transactions daily.

1.5: Online Commercial Environment and Payment Mechanisms

Online Commerce environmént, unlike payment systems, tends not to make
assumptions about customers, nor do they necessarily require the consumer to
take any specific prior action to be able to use them. The simplest example would
be a secure Web server that encrypted the customer’s Credit Card!* information
prior to transmitting it to the merchant across the internet. Though a Credit Card
is required, no special preparation is necessary prior to making an order, and the
merchant handles the rest.15

Payment mechanisms are varied, ranging from token based electronic Cash or
checks, to Smart Cards, or Debit Cards, to encrypted Credit Cards. On a larger
scale, some payment mechanisms rely on business to business or bank to bank
electronic funds transfer (EFT). Whatever the chosen mechanism, the premise of
electronic payment is that trading parties can quickly and cost effectively transfer
funds and the associéted documents electronically.16

1.6: Nature and Scope of E-Commerce

E-Comumerce is a modern business methodology, which help the companies and

the consumers to have better business facilities through less cost while

' For details see, Payment through Credit Cards on page 94.

Pete Loshin And Paul Murphy, Electronic Commerce, Online Ordering and Digital Money, 2™ Edition
(Mumbai: Jaico Publishing house, 1998), xviii (hereinafter referred to as Pete and Paul, Electronic
Commerce).

' David and Larry, 12.



improving the quality of goods and services and increasing the speed of
transactions.1”

The scope of E-Commerce is very wide. It connects the management of the
enterprises to the various aspects of trading through suppliers, distributors,
retailers, consumers as Awell other traders on the global E-Commerce
infrastructure. The enterprise provides product development, conferencing,
accounting, financial planning and logistics etc.18

1.7: Main Instruments of Electronic Commerce

According to the WTO, Electronic Commerce and the Role of WTO (1998):

There are six main instruments of electronic commerce: the telephone, fax,
television, electronic payment and money transfer systems, electronic data
interchange and the internet. While the term electronic commerce is used in
many discussions to refer exclusively to the internet and other network-based
commerce, the telephone, fax and television are in common use as media for
commercial transactions, particularly in industrial countries. Orders, for
example, are regularly placed over the telephone and paid for by Credit
Card. The emergence of instruments like the internet did not therefore mean
the invention of electronic commerce.

But the internet does open up many new possibilities: with the internet most
elements of a commercial transaction can be conducted on an interactive
basis with one or several persons, unconstrained by time and space, in a
multimedia environment with sound, image and text transmission, and at a
relatively low (and still declining) costs. This makes the internet much more
versatile than other instruments of electronic commerce. The latter typically
need to be used in combination with each other or with more traditional
instruments such as mail or physical shopping, for a transaction to be
conducted. The internet will therefore reduce the barriers to communications
and trade to a greater degree than established electronic and traditional
means of commerce.?

17 pandey and Rahul, 6.

*® Ibid., 6-7

¥ WTO, Electronic Commerce and the Role of WTO (1998), quoted in International Trade Center
UNCTAD/WTO (ITC), Common Wealth Secretariat (CS), Business Guide to the World Trading System,
2" Edition (Geneva: ITC/CS, 2003), 314.



1.8: Benefits of Electronic Commerce

Electronic commerce provides consumers and business enterprises with
information on the availability worldwide of products or services, prices and
conditions of sale, enabling them to obtain their supplies on the best terms
possible. It provides suppiiers with an online marketing service, and enables
them to do business without having to open an establishment or to hire an agent
abroad. Virtual shops and contact points on the internet, by facilitating
communications, eliminate some of the delays in the flow of supplies. The quick
and assured availability of supplies may also enable industries, wholesalers, and
retailers to reduce the level of inventories and stocks they hold. This will help
companies, particularly the small and medium sized, to reduce their costs.?0

In order for business to invest resources to engage in electronic commerce, the
benefits must exceed the costs. Green stain and Feinman in their famous book
Electronic Commerce have mentioned some of the benefits which are potentially
gained from engaging in electronic commerce are;

e Internet and Web-based electronic commerce is more affordable.

o Internet and Web-based electronic commerce allows more business partners to
be reached.

¢ Internet and Web-based electronic commerce can reach a more geographically
dispersed customer base.
Procurement processing costs can be lowered.

¢ Cost of purchase can be lowered.

e Lower cycle times.

o Better customer service; and

e Lower sales and marketing costs.2!

2rTC/CS, 313-314.
“Marylyn and Todd, 3.



To conclude with, Electronic Commerce has the promise to be a very powerful
business channel. The potential for Global on-line Communication created
revolutionary changes in attitude of both business and consumers. The world
saw a new mode of business in ‘Cyberspace’” where buyers and sellers far apart
from each other took part in transactions using virtual organizations. So the
value of electronic commerce an increasingly significant feature of international
trade is expected to increase dramatically in the new century.22 Countries will
have to build their capacities to engage in this trade as a priority. They need to
invest in both physical and human infrastructures, specialized education and
training, and to provide an appropriate legal framework in order to conduct
commerce electronically.

In the coming chapters we will discuss issues on the legality of E-commerce in
Islamic law to portray to the Muslims all over the world so that they could

benefit from this new technology if it is proved legal and acceptable in Islam.

2 ITC/CS, 317



CHAPTER I
INTRODUCTION TO ELECTRONIC CONTRACTS AND ITS VALIDITY IN

ISLAMIC LAW

2.1: Introduction

Islamic commercial law, known as figh al-mu@amalat in Islamic legal term,
constitutes an important branch of law dealing with issues of contracts and the
legal effect arising from a contract; be it a valid, void or avoidable contract
respectively. Contract in Islamic law, is a complex legal discipline in both its
jurisprudential foundation and its practical function. Also contract covers a
variety of dealings and transactions to meet the needs of the society. No doubt,
issues of commercial transactions, unlike devotional issues (‘ibadat), are ever
lasting and bound to change due to the changing circumstances and rrsituations of
both the object and subject of the transactions.! Intellectually, it is perhaps the
most rewarding field of the law in action. The mechanism of contract formation
depends on the fundamental conception of contract(s) under Islamic law and its

interrelation with other modes whereby an obligation may be generated.?

' See Islamic World-net, Iqtisad Al-Islami (Islamic Economics), available on http:/islamic-
;vorld.net/economics/coni:act 01.htm Accessed last time: 30.03.2009 at 6:00 PM
Ibid.



2.2: The Islamic Law of Contract: Definitions

To start with, it is appropriate to point out that the evolution of the Islamic law of
contract, iﬁ particular, is distinctive from any other legal system. Its rules are
originally based on certain provisions addressing diverse issues of con&act
which are derived from the primary sources. These provisions, in fact, are
general and did not go into detail to address all aspects of contract. Subsequently
further developments have been carried out by Muslim jurists from different
Islamic school of thoughts. Developments of the law of contract have mainly been
elaborative approaches to the provided, concise, maxims that deal with
commercial activities, which are put forward in the Qur%n and the Traditions of
the Prophet (PBUH). Public interest, trading practices and usages are the key
bases for those established rules to deal with the commercial sectioﬁ of law.
However, it must be considered that those developments of law were formed by
human thoughts based, as said, on prevalent commercial customs which vary
from time to time and from society to society. Hence, such human rules are not
sacred rules which must be followed all the time by all Muslims everywhere -

they can be altered or even ignored when they seem inappropriate for particular

3 The Qur'an and the Sunnah (Sunnah is the legal term to represent what the Prophet S.A.W has said, did
and agreed to) are the primary sources of Islamic law. Ijma“ (that is consensus of opinion of scholars) and
Qiyas (that is laws derived through analogical deduction) are the secondary or dependent sources of Islzmic
law. See, Shah Abdulhanan, Sources of Islamic Law, available on:

http://witness-pioneer.org/vil/Books/SH SI/sources of islamic law.htm last visited time: 01.06.2009 at
11:00 pm.
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periods or for certain groups.

The term “‘Agd” is used for “contract” in Islamic legal system. °‘Aqd literally
means tying tightly, as tying a rope.5 ‘Aqgd carries the meanings of covenant and

fulfillment.¢ The Qur n has used the word in this sense in different places.

52 2250080 4 18 008 e g S0 B UL A sy

“O ye who believe! Fulfill (all) obligations. Lawful unto you (for food) are all
four-footed animals, with the exceptions named: But animals of the chase are
forbidden while ye are in the sacred precincts or in pilgrim garb: for Allah doth

command according to His will and plan.”

The plural of word ‘Agd is ‘uqud which is mentioned above in commanding the

faithful to keep their covenants.

&1 le158,002.6 28 80 3 e sl 6 e s s T e gl ds g izl 485
8":,0*"@ £Z dﬁ‘

4Abduh‘ahm:?m A’lzagy, “The Islamic Concept of Meeting Place and its Application in E-Commerce,”
Masaryk University Journal of Law and Technology, Vol. 1, No. 1 (2007): available on:
http://www.digitalIslam.ev/article.do?articleld=1524 Accessed last time: 31.03.2009 at 11.00 AM

(hereinafter referred to as A’lzagy, “The Islamic Concept of Meeting place and its Application in E-
Commerce).

* Muhibbuddin Abi Fayz Al-Hanafi, 74 al-‘uriis, vol. 5 (Beirut: Dar al-Fikar, 1414 AH /1994), 115
(hereinafter referred to as 7zj al-uris 1414/1994),

$ bid.

Al-Qur'an 5:1

¥ Al-Qur'an 2:235
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“Nor resolve on the tie of marriage till the term prescribed is fulfilled. And know
that Allah Knoweth what is in your hearts, and take heed of Him; and know that

Allah is Oft-forgiving, Most Forbearing.”

P &E
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“Allah will not call you to account for what is futile in your oaths, but He will

call you to account for your deliberate oaths”.

In Hadith Ibn ‘Abbas, commenting on a Qur’anic verse, we mentioned that ‘agd
means covenant, agreement and faith. In Arabic usage, we read that a man

cannot tie (‘agd) a rope to mean he is too poor and feeble to do anything.10

Contract, from an Islamic legal perspective is used in two senses i.e. general and
specific, and is conceptually divided into two main categories, namely unilateral
and bilateral contract. While the former is gratuitous in character and does not
require the consent of the recipient, the latter is more bound to stricf rulings and
guideline since it requires the consent of both the parties to a contract. Also what
is normally 'tolerated' in unilateral contract, would not necessarily be the case in
bilateral contract. Therefore, the (strict) conditions required for both the offeree

and the subject matter of the bilateral contract would cease to apply in a




unilateral cont-ract.v11 So the Unilatevravaontract is binding and effective without
the need of the consent of the other party in the contract, such as the repudiation
of a marriage by the husband or, in times past, the formal manumission of a
slave.l2 Similarly unilateral contract comprises of transactions in favor of the
recipient such as gift (hadiyyah, hibah), off-set of the debt (ibra), will (wasiyyat)
endowment (wagf) and loan (gard).® So in a general sense it is applied to an
obligation irrespective of the fact that the source of this obligation is a unilateral

declaration or agreement of two declarations.

In the specific sense it has been defined in different ways. However, the common
feature of all definitions is that it is a combination of an offer and acceptance

which gives rise to certain legal consequences.15

Husayn al-Nur: defined in Al-lltizam page 29, as the expression of exchange
between two confirming wills in an aim to have a legal impact of a financial
nature, be it origination, modifying, transferring or ending a commitment.
Contract in man-made laws is an agreement between two wills prodﬁcing a legal

impact. The act of selling is a contract between the seller and the purchaser in

" See, Islamic World-net, Igtisad Al-Islami (Islamic Economics), available on http://islamic-

world.net/economics/contract_01.htm Accessed last time: 30.03.2009 at 6:00 PM

12 A’lzagy, “The Islamic Concept of Meeting place and its Application in E-Commerce

B See, Islamic World-net, Iqtisad Al-Islami (Islamic Economics), available on http:/islamic-
world.net/economics/contract 01.htm Accessed last time: 30.03.2009 at 6:00 PM

“ Muhammad Tahir Mansari, Islamic law of Contracts and Business Transactions, 2™ Edition
(Islamabad: International Islamic University Islamabad, 2004), 20 (hereinafter referred to as Mansri,

Islamic Law of Contracts,)
151.:a



which the seller takes it upon himself to transfer to the buyer the ownership of
something or some other financial right in return for a monetary price
(agreement of two or more wills to initiate, transfer, modify or end a
commitment). The important thing is that there should be a legal impact ensuing
from the contract transaction. Inviting a friend to a meal, giving him help or
promising him a reward are convention and not contract, as they do not have a

legal effect.16

The Islamic Civil Law Codification which took place in the 19th century, namely
both the Majallat al-Ahkam al-‘Adliyyah and Murshid al-Hayran (the 1891 Egyptian
version of the Ottoman's Majallah), started to give a precise definition to a
contract. The Majallah, for instance, describes contract as, the contracting parties
obligating themselves with regard to a given matter and binding themselves
together with the same as result of connecting an offer with an acceptance. Also
according to the Majallah, contracting is the connection of an offer with an
acceptance in a lawful manner which marks its effect on the subject of the
connection.!’” Here the definition also includes a marriage contract because the

definition is not confined only to financial matters.

' See, Islamic World-net, Igtisad Al-Islami (Islamic Economics), available on http://www.islamic-
world.net/economics/contract.htm Accessed last time: 30.03.2009 at 7:00 PM

17 See, Islamic World-net, Iqtisad Al-Islami (Islamic Economics), available on http://islamic-
world.net/economics/contract 01.htm Accessed last time: 30.03.2009 at 6:00 PM
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In Al-Tnayah the definition of a contract is, Legal relationship created by the
conjunction of two declarations or that which substitutes them (i.e Conduct

creating a legal effect).18
2.2.1: Preferred Definition |

Contemporary Muslim scholars prefer the definition of Al-Tnaya referred to
above, because it is much more comprehensive, and covers all the ingredients of
contract: (1) agreement based on offer and acceptance; (2) contracting parties: (3)

completion of offer and acceptance in al legal manner: and (4) subject matter.1?
2.3: Definition of Electronic

The Technology of using electric, electromagnetic, visual or other similar

technological means.?0
2.4: Definition of Electronic Contracts

Electron is the elementary particle which forms a part of all atoms and
circulating around the nucleus having a negative charge.?! Electrons are used in
manufacturing and have entered in many emerging areas like the coming up of

radio which is running by the electronic waves, then the emergence of television,

8 Babarti, Inayah ‘ala Fath al-Qadir, Vol. 5, p- 47 quoted in Mansari, Islamic Law of Contracts, 21.
19 Manstiri, Islamic Law of Contracts, 22.

2 Art. 9, Electronic Transactions Act, Kingdom of Saudi Arabia, 1424 AH.

2! See Websters's New World Dictionary, s.v, “electron”.
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telephone, telex, fax, computer and other devices working through the

electronics means.22

Hence in ﬂle light of above definitions for electron and electronics we can define
electronic contracts as, The agreement to connect an offer with acceptance
through the use of technical means of electrical or electromagnetic, optical or any
other similar technical means.?

Accordingly, electronic contracts are contracts which are made through these
means and the like machines that operate through electrons. This is in terms of
the actual form of electronic contracts, however, after the emergence of computer
and internet, and its broad use for the purpose of mail and other correspondence,
consequently entering into a contract has allocated this term to contracts which
are made through computer and internet. As for the contracts made by means of
radio, telephone or other means of communication are not covered by the norm
of this term in the last two decades, that's why the term electronic contracts go
directly to the contracts which are made through the Internet, and therefore, we
find that Electronic-commerce is also described as: the set of operations carried

out by electronic means, especially via the websites and e-mail.2

2 See, Muhammad al-Mutabanni, Encyclopedia o f Electrons, s.v, “Electron”. Also see, Lejeen Needak,
Alelectron wa Atharuhu fi Hayatina, p. 6 quoted in Abdullah Bin Ibrahim Bin Abdullah al-Nasir, 4-‘ ug#d
al- “iliktruniyyah, available on http:/slconf.uaeu.ac.ae/prev_conf/2003/5.pdf last visited time: 01.06.2009
(hereinafter referred to as Nasir, A-* ugad al- iliktruniyyah)

% Sec. 1, Mashru* al-Nizam al- ta'amulat al- *iliktruniyyah al-Sa‘udsi, 1424 AH.

# See, ‘Abdal Hamid Bastni, Albay* wal-ttijarat ‘alal intarnit, 54 quoted in Nasir, A-‘ugid al-
‘iliktruniyyah.
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2.5: Electronic Transactions

Any exchange, messaging, contracting or other action concluded or executed,

wholly or partially, by an electronic means.?

Since this definition includes all transactions including trade deal known as
electronic commerce as well as contracts and exchanges in goods, material and
non-material goods, services, publi;ity, advertising and others. But in order to
achieve the electronic treatment indefinitely, it must be implemented fully or
partly by electronic means, whether in the form of telephonic means, telex or the
World Wide Web (Internet) which is the best way at present to conduct

electronic trading - or any other electronic means.26

2.5.1: Definition of E-commerce in the Narrow Sense (E-commerce via the

Internet)

We have gone through the definition of electronic commerce in the broader
sense. On the other hand many of the well known researchers have given
definitions to electronic commerce in the narrow sense, thus limited electronic

commerce to the Internet (web site). Some of these definitions are as following:

B Art. 10, Electronic Transactions Act, Kingdom of Saudi Arabia, 1424 H
% «Abdal Fattih Hijazi, Al-Nizam al-Qanini libimayati- ttijarat al ’iliktruniyyah, (Egypt: Daral fikar al-

’iliktruniyyah).
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* Business and commercial activities, which are being practiced by the
international computer network (Internet)?

» Transactions which take place electronically via the World Wide Web
(Internet)?

» The process which take place between two or more parties through the

use of computers via the Internet?
2.6: Methods to Conduct Electronjc\Contracts via the Internet

There are many ways to enter into a contract via the Internet, the most important
and widely used is contract through a network of Web sites (web) then the

contracts via e-mail (Email) and contracts by chatting and conversation.
2.6.1: Contracts through a network of sites (World Wide Web)

The mechanism of contracts which take place through the World Wide Web is
that a purchaser looking for the products or services or the information he
intends to contract by the network of sites, either through search engines, which
leads to the site of the company or institution, or through access to the site
directly, or through an ad leads to the site, or through a virtual shopping on the

web which brings together a number of exhibitors, companies, institutions or

%7 Muhammad Ibrahim Abu- al-Hij3, ‘ uqiid al-ttijarat al *iliktruniyyah (Oman: Dir al-thaqafat linnashar
wa al-ttawziy*, 2005), 25.

2 Ibrahim al-Dasiiqi Abul-layl, Aljawanib al ganiniyyah litta‘amulat al *iliktruniyyah, (Kuwait: Majlis al-
Nashar al- ‘ilmi, 2003), 35. (hereinafter referred to as, al-Dastqi, Aljawanib al qanuniyyah).

¥ Huda Hamid Qashqush, Albimayat al-jina’iyyah al *iliktruniyyah ‘abral intarnit (Cairo: Dar-al Nahdat
al-‘arabiyyah, 2000), 5.
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individuals offering their products and services in catalogs which are showing
these goods with particular specification and prices. When the purchaser comes
to the good or services or information he wants, the Site often provides a picture
or pictures of the goods and clear information on the advantages and
descriptions. Sometimes the site provides an audio or video show or a
hypothetical experience about the goods or services. When convinced by the
company and knows the price and specifications, the purchaser clicks on the key
appears to approve the contract for purchase, which contains a pay mechanism,
conditions of contract and location of delivery aloﬁg with the law governing the
contract and other terms of contract for items which are non-negotiable in
addition to the buyér's personal data, name, address, and credit card number, or

how to pay the price, and the signing of contract electronically.30

In this type of contract, the site which presents goods and services on the web is
often considered as an offer followed by the acceptance of a buyer or contractor
who clicks on the icon meant for this purpose, or sends a message to the seller
via e-mail, or in writing or other word to indicate approval of the contract, and
the request to be accepted electronically. After it ensures to the seller about the
authenticity and validity of the buyer to pay, the product or service or the

required information starts to download on a computer or sent to the contractor

*® Ahmad Al-‘ajlani, Atta%qud ‘an Tariq il-intarnit, (Oman: Al dar al-‘ilmiyyah wa maktabat dar al-
thaqafat, 2002), 16 (hereinafter referred to as Al-‘ajluni, Afta‘agud ‘an Tariq il-intarnit ).
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via an e-mail, or is sent to him, where the buyer receives it in concrete material

form. 31

The Amazon site (Amazon.com), is a very good example of sites selling worldly
and is considered the largest department store to sell books online. Similarly the
eBay site (eBay.com), which is considered one of the largest auction sites on the

Internet.32
2.6.2: Contract via e-mail

E-mail is a mode of sending and receiving electronic messages between
computers using the Internet, which is similar to the traditional mail in principle,
but differs in the fact that it is online and the letter reaches to the addressee in a
very short time provided there is no objection or hindered. The electronic mail is
stored in the mail box and can be read as soon as the message arrives or be
postponed to another time deems appropriate, and could be read repeatedly

unless deleted from the mail box.33

The contracting process starts when the seller sends messages to specified mail
boxes or random people, offering products and services, and invites them to
enter into contract with him, indicating the price, specifications and terms of

contract, and encourages to click on the icon for approval to issue an acceptance

3! Hasan al-Mumini, Al-tawqy* al-"iliktruni wa ganiin al ttijarat al ’iliktruniyyah, (Oman: Dar W#'il

giznnashari wa’l-ttawzy‘, 2003), P. 30-31 (hereinafter referred to as al-Mumini, Al-tawqy* al-’iliktruns).
Ibid.

* Ibid.
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and then the same procedure as described in the aforementioned method. The
electronic mail sent to a mail box could be attached with files, such as
photographs, video and sounds. Often the correspondence occurs between two
parties regarding the products or services, along with their specifications and is
concluded by the issuance of acceptance if the buyer is convinced with the terms

of contract.34

2.6.3: By means of Chat, Pictures, and Viewing via the Internet

It includes several types of online contacts, like talking through a regular
telephone using the Internet, as well as exchange of letters and conversations
between several people immediately following the exchange of voices and

images, which are;

1 - Direct exchange of words between two people using a program called chat
room, enabling them to negotiate in writing in a way more physical and faster to
bring the response. This could be between people more than two and in different

places.

2 - Exchange of words by means of audio-visual, or through another program
which can send voice and image; video images are used to show movement with
sound, and are called the video room. In some programs the participants are also

taking part in the printing of documents and file sharing.

* Nadal Isma‘il Barham, dbkam ‘uqidu’lttijarat al iliktruniyyah, (Oman: Dar al-thaqafat,2005), 26-27
(hereinafier referred to as Nadal, Abkam ‘ugudu’l-ttijarat al iliktruniyyah)
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3 - Exchange of words in audio form like talking through a regular telephone
using the internet with the rates of Internet connection, thus reducing the cost of

communication among the dealers.3

3 Al-“ajlani, AttaGqud ‘an Tariq il-intarnit, p 17-18.
22



2.7: VALIDITY OF ELECTRONIC TRANSACTIONS VIA THE INTERNET

We know from the above discussion that electronic transactions are the business
transactions which come into practice as result of electronic commerce or
electronic contracts via the internet or any other electronic means whether
entered into and carried out through electronic means, or is used at any stage of

the contract in order to conclude a contract.

These contracts differ from ordinary contracts since they are made through
distance between two parties not together in one place’ and are made through
electronic means as mentioned above. Offer and acceptance in electronic
contracts take place between the parties through electronic writing or voice

conversation or by both, or voice and image, or meets all the three forms.3”

These contracts could be of any type of the contracts, whether they are
designated (faws 3gie) or non- designated contracts. Among the e-commerce
contracts, the contracts of sale and lease or service and information contracts
where some of its kinds are similar to lease contracts though some researchers
have included services and information contracts under the non-designated

contracts, or have expanded this term to include all the contracts of e-commerce.

3 Hijazi, Al-Nizam al-Qanani libimayati- ttijarat al *iliktruniyyah, p. 34-35.
3 Muhammad Hasan Qasim, Alta‘@qud ‘an Bu'‘d, (Alexendria, Daral Jami‘a al-jadidah linnashar, 2005),
p.19 (hereinafter referred to as Qasim, Alta‘aqud ‘an Bu‘d).
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But in fact these contracts are subject to be governed same as the doctrine of

contracts in Islamic law.38

These are the facts by which we can judge the legal status of electronic

transactions in general and in particular via the Internet, through the following:

1. Rule of permissibility in general to make contracts and other commercial

transactions ¢-uY! sLAY 3 JeVh), except there is rule on the

illegitimacy of a specific contract. This rule is supported by the following

evidences:

L From the Holy Qur’an:

”
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“O ye who believe! Eat not up your property among yourselves in vanities: But

let there be amongst you Traffic and trade by mutual good-will:”

This verse apparently requires the legalization of all business transactions
concluded with the consent of contracting parties; therefore it also includes e-
commerce. In fact the basic requirement for a contract to be concluded is consent

of the contracting parties and as a result both parties are obliged to act

% Faruq al-"ibasiri, ‘Aqdul ishtiraki fi qawa'id al-maTlamaati ‘abra shabakatil intarnit (Alexendria, Daral
Jami‘a al-jadidah linnashar, 2002), p. 20-22- (hereinafter referred to as al-’ibasiri, ‘Aqdul ishtiraki fi
qawa‘id al-ma‘lumaat).

% Jalaluddin ‘Abdurrahman a’lssuyuwti, Al-ashbah wa’l-nnaza’ir, (Beirut: Darul Kutub al-‘ilmiyyah,
1983), 60.

* Al-Qur'an 4:29
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accordingly. Hence a contract is said to be valid when there is consent of the
contracting parties in any type of business contracts including the electronic
contracts, except those which are prohibited under the injunctions of Holy

Qur’an and Sunnah of the Prophet (5.A.W.5).41

”

b. 20 800 40 T iy

“O ye who believe! fulfil (all) obligations”

According to this verse every believer is bound to fulfill his contract and what he
has been associated with. No one can restrict this verse only to limited types of
contracts unless provided with solid evidence. Thus every statement or act of the
people which according to them is considered as contract shall be fulfilled,
except those which prohibits permissible things or which permits illegal things
proven in Islzmic law 43

The fulfillment of contracts in general indicates that originally all the contracts
are permitted to enter into, as well as the associated conditions, which could be
restricted only by giving evidences.# It means that electronic contracts are also

included under this circle of contracts and takes up the same ruling.

*! Shykh-ul-Islam ibne Timiyyah, Majmi ‘ul Fatawa, vol.29 (Saudi Arabia: Tawzy* a’lrri’dsatul-‘ammat
lishu’unil Haramyn al-sharifayn, 1404 AH), 155 (hereinafter referred to as Shykh-ul-Islam, Majmi ul
Fatawa).

4 Al-Qur’an 5:1.

* Muhammad Rashid Riz3, Tafsir al-Manar, vol. 2 (Beirut: Al Maktab al Islami, 1404 AH), 254
(hereinafter referred to as Rashid Riza, Tafsir al-Manar).

“ Muhammad Alhaj Nasir, “Bahath al-Islam wa Ijra’ul ‘uqtd bialat al-ittisal al-hadithah,” Journal
Majallath-ul Majma‘ul figh al-Islam: 6, vol. 2 (1410 AH): 1078.
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“It is Allah Who has subjected the sea to you, that ships may sail through it by

His command, that ye may seek of his Bounty, and that ye may be grateful.”

In this verse the almighty Allah exposes to creature his favor and generosity by
the conduct of sea who made it obedient for vessels and ships in order to
facilitate for the people different types of trades and gains*. Electronic commerce

and contracts are from these types of trades and gains.

d T 38235 50 LSS
“He hath explained to you in detail what is forbidden to you”

This verse describes generally the permissibility of different matters and actions.
In the same way if not permissible, it would have been described; consequently
if not proved to be illegal then these are valid and acceptable. Since making
contracts are from the normal matters therefore they are not prohibited and are
legitimate.® This ruling is also applicable for electronic commerce and contracts.
All the above mentioned verses of Holy Qur'an are very clear with regard to the

validity, permissibility and legitimacy of electronic contracts and transactions.

* Al-Qur’an 45:12

% Abdal Rahman bin Nasir al-Sa‘di, Taysir al-karim al-Rabman fi Tafsir Kalam al Mannan (Beirut:
Mu’assasatu a’lrrisalah, 1421 AH).

YAl-Quran 6:119

*® Shykh-ul-Islam, Majmi‘ul Fatawa, vol. 29, P.150.
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IL. From the Traditions of the Holy Prophet (S.A.W):

a. Saying of the Prophet (S.W.A):

9 e Uie W st e Seulos s Sl oS Loal s el gl T le

“All what Allah has made lawful in his book are permissible and all what Allah
has made unlawful in his book are prohibited and from which he is silent are

pardoned by him”

We have pointed out that God Almighty has made lawful different types of
trades and gains. Moreover where he is silent from the permissibility or
prohibition of a particular matter or act, is pardoned by him thus no one can set
aside its permissibility.>0 Therefore e-commerce contracts come under the general
trades, contracts and gains due to the absence of any ruling which nullifies such

type of transactions or by analogy ruling out these transactions.

b. Saying of the Prophet (S.A.-W):

lcTorT s b s 10U sl bl b bl o o e il g, sl o
s fas e

* Sunan al-Tirmidhi, tr. 1648. Electronic version available at: http:/hadith.al-
islam.com/Display/Hier.asp?Doc=28&n=0

** Ibn al-Qayyim al Juziyyah, I'7am al Muwaqi‘in ‘an Rabbil'alamin,ed. Muhammad Muhayyuddin ‘Abdal
Hamid, vol. 1, 2" edition (Beirut: Daral fikar, 1397 AH), 344-345 (hereinafier referred to as Ibn al-
Qayyim, I7am al Muwaqi‘in).

*! Sahih al-Bukhari, tr. 1930. Electronic version available at: http:/hadith.al-
islam.com/Display/Hier.asp?Doc=0&n=0
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Migdam52- (May Allah be pleased with him), narrating from the Messenger of
Allah (S.A.W) said, “No one is eating food better than one who earned from his

own sweat”

e P'auS peda Lwﬁf)l S " 3%‘[5(-6—“-4%‘@‘5%/&'*5[90")

‘A’isha® - (May Allah be pleased with her) narrated from the messenger
of God (S.A.-W) said, “The best of what a man eats is the gains of his own

earning”.

It is made very clear for us that electronic commerce and contracts are tools of
business, hence they are explicitly included as mode of earnings by the text of
above mentioned traditions, and there is no clear text, neither any ruling nor

order which declares such type of transactions illegitimate or forbidden.

2. E-commerce contracts are designated contracts (3lawe 34i¢), either contracts for
the sale of goods and products, or lease contracts on the benefits, or contracts for

services or online services and information. It means that electronic contracts

32 He is the son of Ma‘dikarab al-kindi, a young companion of the Prophet (S.A.W). He was more than
eighty years when died in Hims. (Quoted from Ibn Hajar al ‘asqalani, Fatbul barii, Sharb Sahih al-
Bukhari, Electronic version available at: http://hadith.al-islam.com/Display/Hier.asp?Doc=0&n=0).

% Sunan ibn Mja, tr. 2128. Electronic version available at: http:/hadith.al-
islam.com/Display/Hier.asp?Doc=5&n=0

34 «A’isha daughter of the second caliph of Islam Abt Bakar Siddiq (May Allah be pleased from them. The
Prophet (S.A.W) married her after the demise of Khadija in Makkah. Her innocence and virtuousness was
revealed in verses from heaven that will continue to be recited until the Day of Judgment. She was the top
most prominent among the women in scholarship and has narrated a very good number of traditions of the
Prophet (S.A.W). She died in Madina in the year 58 AH. (See, Almawsii‘at al Tarikhiyyah, s.v. "iuile"
electronic version available at: : http://www.dorar.net/enc/history last visited: 15.06.2009 at: 11:00 pm.
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could be in the form of sale contracts, sometimes in the form of lease contracts

and in some cases in the form of Mugawalah contracts 55(4 glia 34is).56

The legitimacy of the sale and lease contracts needs not to be mentioned in this
research work, anyhow validity of Mugawalah Contracts could be understand
from the following lines:
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“O you who believe! Fulfill (your) obligations. Lawful to you (for food) are all

the beasts of cattle except that which will be announced to you (herein)”.

This verse orders to fulfill all the obligations which are not held contrary to

Islamic law at all, so Mugawalah contract falls under this general rule.

r'd
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“O ye who believe! Eat not up your property among yourselves in vanities: But

let there be amongst you Traffic and trade by mutual good-will:”

55 According to the Article 661 of the Civil Code of Kuwait Mugawala Contracts are defined as: sic 4l yial)
(e Ll g A Gals 008 o 099 ¢ Dase Jiie LAY Gkl Se (g3 O yall al sl o 5 “Mugawala contract
whereby one party is committed to do for the other party in return for payment, without being proxy or
following him”. Majma“ al Figh al Islami in its declaration No. 129 (3/14) give the definition of 4qd al
Mugawala or Muqawala contract as: <kl 43 3gad) Y3 Jilie See (g2 o} i piay o olialiag A Hho sl sty Sic)
(U2 It is a contract whereby one of the party undertakes to make or doing something in return of what the
other party is committed to.

5 Muhammad Husay Mansir, Almas’uliyyat al ’iliktruniyyah, (Alexendria, Daral Jami‘a al-jadidah
linnashar,, 2003), 20 (hereinafter referred to as Manstr, Almas’ultyyat al ‘iliktruniyyah)

37 Al-Qur’an 5:1.

%8 Al-Qur'an 4:29
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This verse of the Holy Qur’zn demonstrates the path of legitimate trade which is
necessary to be held with the consent of both parties. Mugawalah Contract comes
under this meaning, as this type of trade is a valid transaction and fulfills the

qualification of Consent from both contracting parties.

III.  From the Prophetic Tradition:
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“Jabirs? the son of Abdullzah - (May Allah be pleased from them) narrates that a
woman from Ansaré! said to the Messenger of Allah (S.A.W): O Messenger of
God: Wouldn't it be good to make something for you to seat because I have a

carpenter boy. The Prophet (5.A.W) said: as u wish; he (Jabir) said: then he made

%% Sahih al-Bukhari, tr. 1953. Electronic version available on: http://hadith.al-
islam.com/Display/Hier.asp?Doc=0&n=0

8 Jabir the son of ‘4bdullzh is one amongst the companions who narrated the greater number of traditions
of the Holy Prophet (S.A.W). He was one of the twelve men who attended the first ‘Ugbah (the first group
of people from Madina who embraced Islam in the 2™ year BH) together with his father when he was very
young. He had been the Governor of Madinah and was the last one from these twelve, died in Madinah in
the year 74 AH and his age was 94 at that time. His eyes became blind in the last years of his life. He was
unable to join the Battle of Badar and *Ubud, but when his father embraced martyrdom in the battle of
*Uhud nothing stopped him to come to the battlefield afterward. (See, Almawsii‘at al Tarikhiyyah, s.v. »"
"dlae (1 e-version available on: http://www.dorar.net/enc/history last visited: 15.6.2009 at: 11:00 pm.

8! Ansar (literally meaning supporters) are the people from Madinah. The Prophet (S.A.W) had made a
relation of brotherhood between the immigrants who migrated from Makkah and left everything there for
Allah, and Ansar who supported these people in the days of trouble. They gave them share in their goods
and belongings till the strength of Muslims to one unit. May Allah be pleased from all of them. (See,
Almaws#‘at al Tarikhiyyah, s.v. "_J.<i" electronic version available on: hitp://www.dorar.net/enc/history
last visited: 15.06.2009 at: 11:00 pm.
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and fixed for him a pulpit, and when it was Friday the Prophet (S.A.W) had seat
on that pulpit which he made ...”

This tradition of the Prophet (5.A.W) makes obvious the permissibility of ‘Agd
Al-Istisna‘a® (Manufacturing Contract) because the Prophet (S.A.W) permitted
the carpenter to make the pulpit. So this process of making pulpit came into
practice through a contract for a particular work which is called in modern
juristic terminology ‘Aqd al-Mugawalah or Mugawalah contract. In other words
such type of contract concludes between two parties where one party (the
principal party) is obliged to provide allowance and the other party
(manufacturer) is obliged to work.

IV.  Another tradition of the Prophet (S.A.W):

ol ooy oS5l obuwstde abl b bl el 1eds Lo bl b st
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“‘A’isha - (May Allah be pleased with her) reports that the Messenger of Allah

(S.A.W) and Abu Bakart rented a man from Bani a’lddil tribe to work as a guide

% 1t is a contract of sale where the buyer gave an order to a workman (seller) to make a definite thing with
an agreement to pay definite wage or price for that thing when it is made. (See, Zia’uddin Ahmad, Theory
of Riba, 2001, quoted in Norazlina Zainul and Fauziah Osman, E-comerce from an Islamic perspective,
Department of information system, Faculty of Information and Communication Technology, International
Islamic University, Malaysia, available on: http://www.sciencedirect.com/science last accessed time:
10.04.2009 at 3:00 pm.

% Sahih al-Bukhari, tr. 2104. Electronic version available on: http://hadith.al-
islam.com/Display/Hier.asp?Doc=0&n=0

® He is one of the early ratifiers of the Prophet Muhammad (S.A.W) and the first believer of Islam. He
remained with the Prophet in Makkah and migrated with him to Madinah. He is one of the ten guaranteed
companions to enter Jannah (The heaven). He spent all his property in the cause of Allah. He was the first
secretary and advisor of the Prophet (S.A.W). He was chosen for Caliphate by the Muslims allegiance after
the death of the Prophet (peace be upon him). He remained caliphate for a period of two years three months
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for them who was believer of the same religion like the infidels of Quraysh tribe.
They paid him his service charges and promised to be back there on third
morning”.
This Hadith (Saying or _pracﬁce of the Prophet S.AW) points out the
permissibility of ‘Aqd al-Muqawalah or Muqawalah contract. Because this contract
is concluded between the Prophet (S.A.-W) and Abu Bakar on one side and the
infidel guide who had the experience of ways and tracks on the other side which
is in fact Mugawalah contract, where ‘the Prophet position is like an employer who
pays the infidel remuneration in return of services carried by him i.e. guidance to
the road to Madinah.$5
V. Mugawalah contracts are connected with the interests of the people in
order to accomplish their needs and make easier their burden specially in the
current era where Muqgawalah contracts play a vital role in bridging the needs of
the people.%
All what meﬁtioned above are some of the evidences which legalize Mugawalah

contracts.

and ten days. He died from his illness in the year 13 AH. During this short period he fight with apostates to
bring them back to Islam, who settled themselves in whole parts of the island then launched wars against
the Persians and Romans which showed the potential strength of Muslims. He was buried beside the
Prophet (S.A.W), so he laid with him after death like he accompanied him in this world. May Allah be
pleased from him. (See, Almawsii‘at al Tarikhiyyah, s.v. "Gsuall Si " electronic version available on:
http://www.dorar.net/enc/history last visited: 15.06.2009 at: 11:00 pm.

55 ¢Ali Abt al-Basal, ‘dqd al Mugawalah wa'lttawrid fil figh al-Islami (Dubai: Diral Qalam linnashri wa’l-
ttawzy*, 1423 H), 22 (hereinafter referred to as ‘Abt al-Basal, ‘Aqd al Mugawalah).

% <Abdil Rahman al-‘3’id, ‘4dqd al Mugawalah (Riyadh: Imam Muhammad bin Sa‘td Islamic University,
1425 AH), 147.
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3. Electronic transactions and electronic contracts are attached with the
interests of the people in large; also it is very clear that Islam encourages
people to get benefited and prevents them from unlawful things and evils.
Here one can raise objection that sometimes electronic transactions are
linked with certain evils? In response simply we can say that all types of
trades and businesses could have link with unlawful things and evils and
it is not only the electronic contracts or transactions. ¢

To clarify this point, we know and as mentioned before that electronic tools of
transactions make easier for the people the troubles of searching in the markets,
moving and traveling because in electronic transactions and specially via the
internet goods could be browsed with specifications and purchased according to
the given prices. Moreover one could access to the goods very far from him in
another country while he is sitting in his house. Similarly the other party is free
from the burden of searching buyers and opening shops or other commercial
markets with high prices in addition to the appointment of workers and
employees there, consequently having impact in saving money, cheap goods and
guarantee.58

Same is the case with lease and other contracts, because Islzm has never declared
such type of contracts void and invalid but had legalized taking into account

interests of the people connected to these transactions.

§7<Ali Abdullah al-Shihri, A’ltijarat al *iliktruniyyah ‘abral intarnit, available on:

http://www.islamfeqh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm.

% Ibid.
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4.

All financial transactions combined with the terms of these transactions
are studied in Islamic law under the chapters of Mu ‘amalat (governing of
transactions) and not under the chapters of Ibadat (worship and devotion).
The text governing transactions and other associated conditions are
originally based upon reasoning (J#il'), because basically the validity of
these transactions is due to its connection with the great interests of the
people taking into comideraﬁon the purpose, reasons, interests, usages
and customs which are mostly based on the interests of the people.® All
these are obvious in electronic transactions, e;nd for this reason electronic
contracts or any of the associated condition could not be invalidated
except in the following two cases;

L Repugnant to the sacred injunctions and Islzmic law in general, or
in other words which legitimate the things prohibited by God and
his Messenger.

II. Any thing which is repugnant and inconsistent to the basic

requisites of a contract.”0

In the light of above mentioned evidences we can summarize that basically

electronic transactions and contracts are legitimate and permissible unless

proved contradictory to the basic requirements of these contracts no matter

whether they are designated (5laws 53ic) or non-designated contracts.

% Ibid.

™ ‘Abu al-Basal, ‘dqd al Mugawalah, 77.
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Secondly such types of contracts are connected with the interest of both
contracting parties and people are benefited more. Therefore to authorize the
legitimacy and validity of these contracts are with in accordance to the teachings
of Islamic law which is a unique law that covers each and every thing of all times
and places and provides solutions to the issues created by the evolution of
modern science. The situations where electronic contracts are inconsistent to the
Islamic principals, takes place the same ruling as if they are concluded outside
the scope of e-commerce e.g. gambling contracts,”! Munabaha? or Mulamasah”
contracts, some kinds of Insurance contracts,”4 and contracts containing Riba

Usury)”. Similarly unlawfulness of the subject matter is also a major cause of
y y ] ]

71Gambling or al-maysir from Islamic perspective is defined to mean a game of haphazard in all matters
particularly a game of chance by means of divinatory arrows. Maysir is of various categories. Some of
these types of maysir are seeking omen or fortune by divinatory arrows, back gammons, chess, lottery and
many others. (See, ‘Abdullah Hasan, Magasid Sharii‘ah: The Prohibition of Gambling, Punishment
and Justification available on: http://maqasid.wordpress.com/2008/07/1 1/maqasid-shariah-the-prohibition-
of-gambling-punishment-and-justification/ last visited time: 25.06.2009 at 7:00 pm)

2 A contract of sale performed by the vendor throwing a cloth at the buyer and achieving the sale
transaction without giving the buyer the opportunity for properly examining the object of sale. (see.
Mansuri, Islamic Law of Contracts, p. 95)

™ Where the bargain is struck by touching the object of sale without examining it. (see. Mansiiri, Islamic
Law of Contracts, p. 95)

™ A contract of Insurance is one whereby one party, i.e., Insurer promised in return for a money
consideration, i.e., the premium to pay to the other party, i.e., the insured, a sum of money or provide him
with some corresponding benefit, upon the occurrence of an event specified in the contract. (see.
Parkington and Anthony on Insurance law, 17 edition (London: O’Dowd Sweet and Maxwell, 1981), p. 3,
quoted by Mansuri, Islamic Law of Contracts, p. 101)

™ Ribz means an increase in the principal, stipulated in loan transaction. So, anything chargeable in
addition to the principal amount as a contractual obligation falls under the purview of Ribz and is,
therefore, prohibited. 4b# Bakar Jassas has defined Ribz as: “It is a loan given for stipulated period with
stipulated increase on the principal payable by the loanee”. (see, Jassas, Abkam al Qur’an, (Lahore: Suhail
Academy) quoted by Mansiri, Islamic Law of Contracts, p. 117)
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the invalidity of a contract.” Subject matter is the object of the sale which must

be beneficial and lawful in Islam (balal).”

76 <Ali Abdullzh al-Shihri, A’ltijarat al *iliktruniyyah ‘abral intarnit, available on:
http://www.islamfegh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm

7 Norazlina Zainul and Fauziah Osman, E-comerce from an Islamic perspective, Department of

information system, Faculty of Information and Communication Technology, International Islamic
University, Malaysia, available on: http:/www.sciencedirect.com/science last accessed time: 10.04.2009 at
3:00 pm. (hereinafter referred to as, Norazlina & Fauziah, E-comerce from an Islamic perspective)
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2.8: VALIDITY OF ELECTRONIC MODES OF CONTRACTS VIA THE
INTERNET

In the previous lines we have gone through the legalization of electronic
commerce and contracts. Moreover both types of contracts were considered
whether designated or non-designated contracts. Here we will discuss and try
to know the legal status of different modes of electronic contracts via the
internet. We have already mentior}ed before that contracts are concluded online
via the internet through the process of setting certain software and programs
made for this purpose. Similarly there are different ways for conducting
electronic contracts, mostly by electronic letter method or voice or both in
writing and voice or sometimes through audio and video visuals which we will
discuss in detail in the following sections:

2.8.1: Validity of Electronic Contracts in Writing (Letter Method) via the
Internet:

This could be envisaged in the following two cases:”8

2.8.1.1: First case is with regard to the ruling on electronic contracts when
concluded in writing via the internet and the contracting parties are considered
to be present at that time. This could be pictured in different forms, for example

the contracting parties are online in a chat room and sending messages in

™ <Ali Abdullzh al-Shihri, A’Mtijarat al ‘iliktruniyyah ‘abral intarnit, available on:

http://www.islamfegh.com/Nawazel/Nawazelltemn.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm
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writing to each other directly, both parties receive and read the message at the
same time and reply on the spot.

2.8.1.2: Second case is with regard to the ruling on electronic contracts when
concluded in writing via the internet and the contracting parties are considered
to be absent at that time. This could also be pictured in different forms like
correspondence via e-mail, or through a company or seller Web-site in such a
way that the offering party is inviting for the sale of goods or services, or by
auction sites (public sale sites) or through the market of electronic business
transactions or any other web page where there is a written contract for an offer
in advance so that if the party on the other side wanfs to accept this offer either
for the sale of goods or getting services, he simply sends or submits his consent
and so the contract is concluded and signed. Sometimes the implementation of
contract and the exchange of goods and prices also take place electronically via
the internet and by the personal computer of the contractor.”

In both cases mentioned above the contract is concluded electronically either
written by the contractor using his key board at that time or is already available
in written form on the web-site or is sent through electronic mail, and where the
other party also responds in the same manner ie. replies in writing
electronically. In this way the contract is concluded in writing transmitted

between the parties without any change in the body and associated terms and

™ Ibid.
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conditions of the contract, hence taking the rule of a general contract concluded

by letter method &

There is difference of opinions among the school of laws®! in Islamic legal system

with regard to the validity of commercial contracts concluded through letter

method.82 This could be explained in the following three approaches;

1. In the narrow sense: According to the Shafi i school of thought,8 commercial
contracts concluded in writing are invalid except for the people who are not
able to speak.34

2. In the normal sense: According to the Hanafi School of thought?s
commercial contracts concluded in writing are legitimate, provided that the

contracting parties are not present. 8

% Ibid.

8! A School of law or a school of thought in the Islzmic legal system is usually associated with the name of
its founder. This is true, at least, of the Sunni schools. A school of law, besides being an internally
consistent system of interpretation lends uniformity to the law. It is generally known that there are
multiplicity of opinions within the Islamic legal system. By following a school of law the follower accepts
a uniform version within this rich variety. (See, Imran Ahsan Khan Nyazee, Theories of Islamic Law, 2m
reprint (Islamabad: Islamic Research Institute, 2005), 8), (hereinafter referred to as Nyazee, Theories of
Islamic Law).

2 Nuruddin al Khadimi, Bahth ‘Uqiad al-bay* wa’lshira’ wa’l nnikab bil intarnit wa Ajhizat al’ittisalat
albadithah (Beirut: Daral Kutub al-‘ilmiyyah, 1424 H), 348 (herein after referred to as al Khadimi, Bahth
‘Uqad al-bay")

8 One of the four major Schools Of Thought in Islamic legal system associated with the name of its
founder, Mubammad Bin Idris al-Shafi’i.

% Muhaiyyuddin bin Sharaf Nawawi, 4/majmu‘ Sharbh al Mubaddhab, vol.9 (Beirut: Daral fikar), 162,167
(hereinafter referred as Nawawi, Almajmu’).

% The most prominent among the four major schools of thought in Islamic legal system associated with the
name of its founder, 4b# Hanifah Nu'man Bin thabit..
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3. In the broader sense: According to the Maliki School of thought? all
commercial contracts concluded through letter method are legitimate and
there is no difference whether the contracting parties are present or absent.8
This opinion is also preferred in the Shafi school of thought.#

2.8.1.3: Juristic Debate and Supporting Arguments:

I. Supporting Arguments in favor of those who approach in the Narrow
Sense:

1. During the time of the Prophet (S.A.W) the expressions used for contracts
are all in wording and it had never been a custom during that time that
contracts concluded were in writing, except those who are incapable of
speech and can only e*press either in writing or through indications.

2. Letter method is not a means of relied expressions; most likely this could
allow forging or falsification through the beauty of lines. So this

probability does not substantiate the contracts which are subject to so

% «Alz’uddin Al-Kasani, Bada’i al-$ana’i’, vol. 5, 2" edition (Beirut: Daral Kutub al-‘Iimiyyah, 1406 AH),
138 (hereinafter referred to as, Al-Kasani, Bada’i‘ al-Sana’i‘) and Mahmud al-‘ayni, Albinayah fi Sharbil
Hidayah, vol. 9 (Beirut: Dar al-Fikar, 1401 AH), 201 (hereinafter referred to as, ‘ayni, Albinayah).

%7 One of the four major Schools Of Thought in Islamic legal system associated with the name of its
founder, Mzlik Bin ’Anis. :

% <Ali bin Ahmad Al‘adwi, Hashiyatal ‘Adwi ‘alal Kharshi, vol. 5, (Beirut: Daral Kutub al-‘Ilmiyyah, 1417
AH), 261.

% Muhaiyyuddin bin Sharaf Nawawi, Rawdat-al-Talibin wa ‘Umdatul Muftin, vol. 3, 2™ edition (Beirut:
Almaktab al Islami, 1405 AH), 338-339 (hereinafier referred to as, Nawawi, Rawdat-al-Talibin).
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many out comes and aftereffects in addition to the transfer of possession

etc.%
Arguments in favor of this approach could be debated in such a way that the
lack of writing and its use for the establishment of contracts during the period of
Prophet (S.A.W), does not indicate illegality of contracts because the contracts
are always fashioned with consent and self-satisfaction, and are not limited to
certain terfns and wordings, but could be referred to the tradition and custom of
the time. Hence whatever is accepted among the people to make a contract is
legal unless it is repugnant to the Islamic Injunctions. Similarly the Prophet
(S.A.W) has used letter method for something more valuable than the creation
of contracts i.e. Call to God and the message sent to the kings and others. So if it
is permissible for calling people to God then its permissibility is worthier and
fortiori in case of creation of contracts. Here it is also evidenced that letter
method is used as a means of expression without any discrimination.’!
As for the possibility of fraud and falsification or misuse through the beauty of
lines is concerned, so this will pass away by looking to other circumstantial
evidences. Secondly this could be argued in case of validation of a contract, but

the fact is that our topic of discussion is on the subject of writing used as

% ‘Ali Muhaiyyuddin Alqurradighi, “Bahath Hukam ijra’ul ‘Uqud bialat alittisal al-hadithah,” Journal of
Majma“ al figh al-Islami 6, vol.2 (1410 AH), 945. (Hereinafter referred to as, °° Alqurradaghi, Hukam
ijra’ul ‘Uqud bilat alittisal al-hadithah).

*! AlKasiani, Bada'i* al-Sana’i’, vol.3, p.109 And Shykh-ul-Islam, Majmii‘ul Fatawa, vol. 29, p.26-27 and
‘Ali Muhaiyyuddin Alqurradaghi, Mabda’ al-riza fil ‘ugid, 2™ edition vol.2 (Beirut: Darul Basha’ir al-
Islamiyyah, 2002), 948 (Hereinafter referred to as Alqurradaghi, Mabda’ al-riza fil ‘ugud).
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indicator to express the intention for entering into a contractual relation, and not
with regard to the justification of a contract.?
II. Supporting Arguments in favor of those who approach in the Normal
Sense:
They are also supporting their point of view by the same arguments mentioned
above in support of those following approach in the narrow sense. However they
observe an immense need for the absent contractors and not the present parties,
that’s why they permit the use of le\tter method as an exceptional rule in case of
contracting between the absentees while its use is not permissible between the
parties when they are in the presence of each other and there is nothing to bar
them from talking and conversation.%
Arguments made here could be debated in such a way that the conflict is ariéing
as a result of letter method, so the issue is that whether writing could be accepted
as a good indicator of intention or not? If the answer is yes, then it should not be
limited only to the contract between the absentees and shall cover the present
partners as well, therefore this is not a logical answer which is also inconsistent

to the basic requisites of a contract since we know that the basic requirement of a

contract is consent (Lajll) of the parties. If the response is negative then it must

not exclude the absent partners because the expression of consent is necessary for

** Alqurradaghi, Hukam ijra’ul ‘Uqad bialat alittisal al-hadithah, vol.2, 948 and Alqurradaghi, Mabda’ al-
riza fil ‘ugad, vol. 2, 946,
% <Ali Abdullzh al-Shihri, A’ltijarat al *iliktruniyyah ‘abral intarnit, available on:

http://www.islamfegh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm
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the establishment of a contract as contracts are not valid unless justified by the
consent of the parties.%
III. Supporting Arguments in favor of those who approach in the Broader
Sense:
According to them all commercial contracts concluded through letter method
are legitimate and there is no difference whether the contracting parties are
present or absent. They are supporting their point of view by the following
arguments:
1. That the messenger of God (S.A.W) was obliged to preach the message of

Islam by the order of Allah;
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”O Messenger! Proclaim the (message) which hath been sent to thee from
thy Lord. If thou didst not, thou wouldst not have fulfilled and
proclaimed His mission. And Allah will defend thee from men (who mean
mischief). For Allah guideth not those who reject Faith.”
The Prophet (S.A.W) obeyed this order and preached the message sometimes in
the form of speech or address, sometimes through his messengers and emissaries

and sometimes through letter method. Hence He sent letters to the well known

emperors of the time like the emperor of Rome Caesar (psJ »af) and the

% ‘Abdal Razziq Al-Hayti, Hukum’l tta‘qud ‘abr Ajhizat al-ittisal al badithah (Jordan: Daral Bayiragq,
1421 AH), 58 (Hereinafter referred to as Hayti, Hukum’l tta‘aqud ‘abr Ajhizat al-ittisal al badithah).
% Al-Qur’an 5:63
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emperor of Persia (Lv )4 s_S) inviting them to embrace Islam. So preaching the
message through letter method was in place of message by speech or address.
Thus it is made very clear that writing or letter method is equivalent to speech or
address.%

2. Islamic law or the Shari‘ah®’ cares too much with regard to the contracts
and other agreements to be documented in written form. Allah Almighty
orders the believers in his Book:
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“O ye who believe! When ye deal with each other, in transactions
involving future obligations in a fixed period of time, reduce them to
writing Let a scribe write down faithfully as between the parties: let not
the scribe refuse to write: as Allah Has taught him, so let him write. Let
him who incurs the liability dictate, but let him fear His Lord Allah, and

not diminish aught of what he owes.”

Similarly Saying of the Almighty Allah:

rd
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% Al-Kisani, Badz'i‘ al-Sana’i¢ vol.3, p.109 And Muwaffaquddin ibn Qudamah, 4/mughni, 3rd edition,
vol. 10 (Cairo: Hajr litiba‘ati wa’l-nnashri wa’l-ttawzay*, 1413AH), 503 (hereinafter referred to as: ibn
Qudamah, Almughni)

°1 Shari'ah is the religious teachings that Allah has prescribed on His slaves. (Definition available on,

http://www.islamweb.net/ver2/Fatwa/ShowFatwa.php?lang=E&Id=84355& Option=Fatwald last accessed
time: 09.07.2009 at 3:00 pm.

% Al-Qur’an 2:282
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“If ye are on a journey, and cannot find a scribe, a pledge with possession
(may serve the purpose).”

3. That the Shariah has connected the legitimacy of trade with the mutual
consent of the parties irrespective of a particular format unless declared
voidable by the Holy injunctions mentioned in other places. Allah
Almighty says:

”
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“O ye who believe! Eat not up your property among yourselves in vanities:
But let there be amongst you Traffic and trade by mutual good-will.”

Since in this verse of the Holy Qur'an the element of consent is not restricted
to a particular format that's why custom and tradition of the time shall be
looked up. We know that since past and coming to the present, it has always
been custom of the people to express their will and consent in writing. Hence
there should be no objection on the subject of letter method used for the
establishment of business contracts.101

4. Writing is a means of expression of will like talking or discussion.102

* Al-Qur'an 2:283

1% Al-Qur’an 4:29

1°' Shykh-ul-Islam, Majmi ‘ul Fatawa, vol. 29, p.7-18 and Alqurradaghi, Hukam ijra’ul ‘Uqad bialat
alittisal al-hadithah, vol.2, 947.

2 Hayti, Hukum’l tta‘aqud ‘abr Ajhizat al-ittisal al badithah, 54.
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5. Anyone who comes to know about the intendment of the speaker by any
way, he is obliged to comply with his aim. There is no difference whether

the intention is expressed in writing or by other indication.1%

The Preferred Approach:

As a researcher on the subject the preferred opinion seems to be the one
which goes in favor of those who approach in the broader sense. According to
them all commercial contracts concluded through letter method are legitimate
and there is no difference whether the contracting parties are present or
absent. We preferred this approach, for its endorsement by strong and solid
arguments. On the other hand, arguments passed in favor of the other two
approaches seemed not to be as that much clear and strong. Similarly the
broader approach is preferred for its connection with the interest of the
people in large particularly in this age considering the farness of lands as well
as the abundance of contracts and the wide range of trade along with the
advancement of communication tools and its role in saving time and
traveling. Likewise by looking to low price with less struggle and surety of
rights for both parties without any loss or oblivion. And this is the reason that
our pious religion is not concerned but with the interest of the people both in

past and present.104

'% Ybn al-Qayyim, Ilam al Muwagi‘in, vol. 1, 218.
1% This approach is also preferred in Art. 11 of the Electronic Transactions Act of Saudi Arabia, issued by
the Royal Decree No. M/18 dated 08.03.1428 AH (2007).

46



Here it shall be noted that contracts concluded in writing or through letter

method are valid only in case the following two conditions are insured;

1. That the writing shall be clear and free from all vagueness. It could be
possible if written on something capable of being sighted and where the
image remains after writing, like writing on papers or slabs which could
be read and understood.

2. That the writing shall be defined in such a way that common people can
read and understand in their usual life.105

Applying these conditions to the process of writing on Internet it shall be

noted that the writing must be obvious and clear. Likewise the language used

shall be understandable, as sometimes there are certain codes or language
used in computer which the parties can not understand, or virus attack on the
computer which either deletes the data or change the language. That’s why
the writing shall be clear, readable and understandable to both parties.

Moreover if deem necessary the writing shall be duly signed.

2.8.2: Validity of Electronic Contracts Concluded with the Use of Voice and

Image via the Internet:

Here the transmission of voice could be directly between the pafties such as

they are in a chat room and are listening to each other, or even looking to

each other through a webcam or through voice telephony via the Ihternet, or

19 Al-Kasani, Bada’i* al-Sana’i, vol.3, p.109
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through linkage programs or programs meant for the purpose of meetings
where the image could also be glanced like video conferences.1%

Similarly the process of communication in the form of voice or both voice and
video could be made through a web page or website of Company or service
provider or other body offering information, or through a chat room of a
particular company operating electronically.19”

Likewise the transmission of voice or both audio and video could be in
recorded form placed in a particular program or other advertising CD or
certain attachments along with electronic message or on the website of a
company bringing up the offer to enter into a contract highlighting the
required terms and conditions clearly that remains no ambiguity. This could
be a contract of sale or lease contract or providing other services and
information in a way that one party is listening or listens and looks to the
other party and then accepts the offer made either by éending electronic
message or by following the same way in which the offer is made or through

any other electronic method.108

19 <Ali Abdullah al-Shihri, 4 Mtijarat al *iliktruniyyah ‘abral intarnit, available on:
http://www.islamfegh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm

197 Tbid,
198 Thid.
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2.8.2.1: Legitimacy of Electronic Contracts concluded with the use of voice
directly via the Internet:

The process of conversatién or voice chat conducted online between the
parties of electronic contracts; in any manner and whatever the way adopted,
the transmission of voice takes place very rapidly. Both parties can listen to
each other clearly, though they can’t see each other and are in different
places, still nothing can diverge their conversation. Hence any electronic
contract conducted in such a way and concluded with the offer and
acceptance of the parties is a valid contract, provided that the other basic
requisites of contracts are there. Because lack of viewing the other party has
no link with the validity of a contract, what required for the legitimacy of a
contract is the connection of offer with acceptance and its realization in any
way.10?

This ruling is also supported by the Muslim Jurists when discussing the
issues related to this subject. Nawaw? a great Muslim Jurist of the Shafi t school
of thought has mentioned in his famous book Almajmo‘ that if a sale contract
is concluded in such a way that the parties to the contract are far and can only
listen to each other when they speak with a loud squawk, the contract is
valid.110 Likewise Khattb al-Sharbini has reported from some of the Jurists

belonging to Shafit School of thought in his book Mughni al-Muhtaj that if a

19 Alqurradaghi, Hukam ijra’ul ‘Uqad bialat alittisal al-hadithah, vol.2, 929
10 Nawawi, Almajmu’, vol. 9, 181,
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sale contract is made from a distance by speaking loudly, the parties have
option of revocation till any of the party leaves his sitting place.111
Similarly Rafi% another great Jurist, has also mentioned in his book al-‘Aziz
that if someone said, “I bought it from him (who is absent at this time)”, and
when the news had reached to this absent person, he said, “I accept”, the
contract is concluded because phonation is better than writing.112
All the above mentioned quotes clearly illustrate that lack of viewing either
party to the contract has no negative impact regarding the validity of a
contract. Hence relying on the above facts we can say that if an electronic
contract is concluded with the use of voice or in audio form directly via the
internet, is legitimate.
Secondly we know that the basic requirement for the validity of a contract is
to achieve consent of the parties in any form, but clearly and without any
ambiguity. This condition has been placed by the Holy Qur'an, saying the
Almighty:

0, &y ol Bk eS| B a0 B9 T su il
“O ye who beheve! Eat not up your property among yourselves in vanities:

But let there be amongst you Traffic and trade by mutual good-will”.

" Muhammad al-Sharbini al-Khatib, Mughni al-Mubtaj ila ma'rifat alfaz al minhaj, vol. 2, (Egypt:
Matba‘ Mustafa albabi, 1377 AH), 45 (Hereinafter referred to as, al-Khatib, Mughni al-Mubta))

"2 ‘Abdal Karim al-R3fi‘i, Al-‘Aziz Sharbal wajiz, vol. 4 (Beirut: Darul Kutub al-‘ilmiyyah, 1417 AH), 13.
(hereinafter referred to as, al-Rafi‘, Al- ‘4ziz Sharbal wajiz).

'3 Al-Qur’an 4:29
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This condition is inevitable in case of electronic contracts concluded with the
use of voice or in audio form directly via the internet, because here the
expression of consent has taken place online in verbal form which is
unanimously accepted among the Muslim Jurists and internet is used for this
purpose as a means of transmitting the voice and not as a newly invented
instrument to express the intention of the party. So the basic principal for the
establishment of a contract is to ensure consent of the parties, no matter in
any form or in any means it has been expressed.114

Since customs and habits of the people have a great role in the chapter of
contracts that's why it could be referred to find out the legal status of a
contract where there is no explicit text. Ibn Nujaym a well known jurist of the
Hanafi School of thought, says, Customs and habits of the people have been
considered in many issues pertaining to the doctrine of Islamic Law even
sometimes it had been treated as the original ruling.’5> Dus#gi says, In short
the basic requisite of a contract is consent of the parties expressed in any form

according to their customs.116 Similarly Ibn Qudamah a well known Jurist of

the Hanbali School of thought says, “The Almighty Allah has made contracts

" Alqurradaghi, Hukam ijra’ul ‘Uqd bialat alittisal al-hadithah, vol.2, 929-930.

!5 Zaynul‘abidin ibn Nujaym, Alashbzh wa’l-nnaza’ir (Beirut: Darul Kutub al-‘ilmiyyah, 1400 AH), 93
hereinafter referred to as, ibn Nujaym, Alashbzh wa’l-nnaza’ir)

16 Muhammad *Arfat al-Dustqi, Haskiyatu’l Diasigi ‘alal sharbil kabir, vol. 3 (Egypt: Dir ’ihya’ al-kutub
al-‘Arabiyyah), 4. (hereinafter referred to as, al-Dusuqi, Hashiyatu’l Dasiqi).
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permissible for us and has not described the manner to conduct, it means that
referring them to the customs of the people is an obligatory duty”.117

The wide range of internet and its use in all phases of life including the
commercial sector is very common and increasing day by day. Contracts are
concluded through online telephony where one party can listen clearly the
other party representing themselves or a company, a corporation or an
organization. This custom has been recognized in every society and is
therefore having legal effects related to the rights and obligations of the
parties. Since this custom is not inconsistent to the injunctions of Holy Quran
and Sunnah, likewise to the basic norms of Islamic Law, and is connected with
the interest of the people in large, therefore online contracts with the direct
use of voice are legitimate because internet is customarily a recognized tool of
connection.118

2.8.2.2: Legitimacy of Electronic Contracts concluded with the direct use of
voice and video via the Internet:

Such type of contracts where one party can listen and watches the other party
clearly and without any vagueness, are declared legitimate by the Muslim
Jurists. Imam Nawaw? has argued on this subject, saying, that if a sale contract

is concluded in such a way that the parties to the contract are far and can only

17 ibn Qudamah, Aimughni, vol. 6, 8.
"8 Hayti, Hukum’l tta‘aqud ‘abr Ajhizat al-ittisa] al badithah, 19.
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listen to each other when they speak with a loud squawk, the contract is valid
without any dispute.!1?

In fact we discussed in full detail that contracts concluded online with the
direct use of voice or in audio form are legally binding. Similarly we proved
its legality by providing different arguments which need not to be repeated.
That’s why in this case where video is added with voice in the formation of a
contract is fortiori and more worthier in legitimacy than the earlier one where
there is no video, for both the contracting parties can talk and watch each
other directly as if they are sitting in the same place. Moreover the process of
offer and acceptance along with other associated terms if any, conclude with
the consent of the parties.120

2.8.2.3: Legitimacy of Electronic Contracts concluded with the use of voice
or both voice and video indirectly via the Internet:

In these two situations the offer is addressed to the public in large where the
transmission of voice or voice with video takes place. The sound is not
directly from the contractor but is recorded in such a way that invites the
people to accept the offer of a particular contract explaining other associated

terms and conditions of the contract. In such type of contracts the contracting

119 Nawawi, Almajmu® vol. 9, 181
120«Ali Abdullzh al-Shihri, A’Mtijarat al ‘iliktruniyyah ‘abral intarnit, available on:

http://www.islamfeqh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm :
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parties are far from each other and the process of offer and acceptance does
not take place at the same time.

Contracts concluded in this way occupy the same ruling as applied for
electronic contracts concluded with letter method between the absentees via
the internet, which are regarded as valid contracts in the previous lines.
Arguments provided in support of its validity need not to be repeated. Since
the factor of viewing or listening or both listening and viewing are added
here, it means that consent of the parties has been made more certain, surely

the contracts are valid and nothing can harm its legitimacy.12t

121

al Khadimi, Bahth ‘Uq#d al-bay‘, 361 And Hayti, Hukum’l tta‘aqud ‘abr Ajhizat al-ittisal al badithah,
38.
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Sanh#ri, an eminent contemporary Muslim Jurist, has cited seven component
elements in a contract; They are (1) the concurrence of offer and acceptance; (2)
the unity of the Majlis of contract: (3) plurality of contracting parties: (4) reason
(‘aqal), or the power of distinction (tamyiz) of the contracting parties; (5) that the
subject (mahall) is susceptible to delivery; (6) the object (maball) defined; and (7)
the beneficial nature of the object in that it is permitted for trade in.? We have

however to follow the scheme of majority jurists.
3.1: Sighah or Form of Electronic Contracts via the Internet

With reference to the first element of electronic contracts which is the form or
expression of both offer and acceptance, Islamic law of contract recognizes both
express contracts as well as what has been described as contract by conduct. It
presupposes the making of an offer and acceptance either orally by writing or by

conduct but indicating the consent and intention of the parties.*

3.1.1: Definition of Offer (jzb) and Acceptance (Qabil)

The Muslim Jurists differ in opinions on the definition of offer and acceptance;

According to the Hanafi jurists Ijab or an offer is defined as, A declaration that is

? ‘Abdal Razziq al-Sanhtri, Masadir al-Hag, vol4, pp. 134-135 quoted in Manstri, Islamic Law of
Contracts, 25.

* ‘Abdal Hamid al-Bili, dawabit al-‘uqud (Cairo: Maktaba Wahaba), 87.
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made first with a view to creating an obligation, while the subsequent

declaration is termed Qab#l or acceptance.>

However the majority jurists hold that Jjab or an offer is, the declaration made by
the party whb owns the possession, no matter whether the declaration is made
first or in response. And the Qabal or acceptance is defined as, the declaration
made willingly by the party to whom the ownership is going to be transferred

though it is made first.6

The preferred definition in my opinion and as a researcher on the subject is the
definition adopted by the Hanafi Jurists, for its easiness in clarifying the
difference between offer and acceptance as one can judge very easily that which
one is made first, is therefore an offer while acceptance is the second declaration
indicating willingness and response to the first party.” This point of view is also
adopted by many modern Muslim Scholars likewise most of the common law
systems have also termed the first declaration as an offer and the second

declaration as an acceptance.8

* Majallah, Art. 101 quoted in Mansiri, Islimic Law of Contracts, 26.
8 Nawawi, Rawdat-al-Talibin vol. 3, 338.

7 *Adnan al-Turkamani, dawabit ul-‘Aqd al Islami, 2™ edition (Jeddah: Maktabah Darul Matbu‘at al-
Hadithah, 1413 AH), 42.

% Muhammad Amin al-Rumi, AttaGqud al-"iluktruni ‘abral intarnit (Alexandria: Darul Matbu‘at al-
Jami‘lyyah, 2004), 49.
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In fact an offer and acceptance indicate willingness of the contracting parties in
order to establish a contract. Moreover this indication could be either orally by
writing or by conduct, clearly showing consent of the parties and should be free
from all types of ambiguities. This approach is followed by Shaykh ul-Islam ibn
Timiyyah?® and the jurists of Maliki School of thought.10

In the foregoing chapter we have gone through the legitimacy of different ways
for conducting electronic contracts, i.e. by electronic letter method or with the
use of voice or both in writing and voice or sometimes through audio and video
visuals, indicating consent of the contracting parties.

The Electronic Transaction Act of the Kingdom of Saudi Arabia, 1424 AH,
declares the legitimacy of electronic contracts where offer and acceptance are
indicated by any electronic means including the internet. This indication could
be expressed by entering data of electronic characteristic in the form of texts,

codes, images, graphics, sounds or any other format, combined or separate.!

? A well known and prominent Jurist of the Hanbali School of thought.
' Abal walid al-Baji, Almuntaqa sharb al-Mu’atta, vol. 4 (Egypt: Matba‘at al-Sa‘adah, 1423 AH), 157.
1 See, Articles 1, 5 and 9 of the Electronic Transactions Act, Kingdom of Saudi Arabia, 1424 AH,
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3.2: Ijab or Offer in Electronic Contracts via the Internet

We concluded the above discussion by validating the use of letter method, voice
or voice with video images etc. to indicate the intention of contracting parties in
electronic contracts. The user of internet can express his offer in e-commerce
contracts by sending message from his e-mail to the inbox of the mail recipient.
This message inclusive of an offer could be in favor of a particular person or e-
mail subscribers of a particular company. Similarly the offer could be made
through a website (World Wide Web) or through other services offering the
internet, like a chat room or newsgroups. The required conditions for this fjab or
offer are same as the requirements of an offer in ordinary contracts. Some of
them are mentioned as following;

1. The offer should be clear and specific to demonstrate the will and aim of
the contracting party because it expresses the will of the inner self. If the
intention is ambiguous, it means its link with offer is not confirmed.12 This
condition requires that the offer shall comprise certain basic elements in
order to conduct the intended contract and to bring all these into the
knowledge of the other party in such away that the contract concludes
simply by the acceptance of the other party. For example if the offer is
with regard to the sale of a particular product, there should be a precise

description of the sale, including the exact description of this product that

12 Badran Abul‘ynayn Badran, Al- Shari‘at al-Islamiyyah, Tarikhuhu wa nazriyyat ul-milkiyyah wal ‘Ugqud
(Alexandria: Mu’assasat Shabab al-Jami‘ah), 371.
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remains no ambiguity, likewise a description of the price and mode of
payment as well as method of delivery and so on. Similarly the offer could
be via an electronic mail (e-mail) or a website or through a virtual market
or a chat room etc. and could be in writing or voice or in the form of
audio-visuals. It is necessary to note the possibility to attach the real
dynamic images of the offered products for sale; likewise the offered
product could be pictured in such a way that reflects the true expression
through a technical three dimensional (3D) images without any
difficulty.13

The offer shall be absolute and decisive so that it demonstrates an
implemental intention for the settlement of a contract without any
hesitation and procrastination, otherwise the linking intention will go
opposite with the desired contract, because indecisiveness or hesitation
portrays the meaning of rejection, consequently there is neither a contract
nor an obligation.’4 Similarly an offer could not be initiated merely by
invitation to negotiate or by an advertisement unless it is evidenced by
certain proofs which indicate conclusively that an offer is intended.15

The wording of the offer can determine an absolute offer by containing

certain expressions which make it absolute; for instance, if provides that,

3

al-Dasuqi, Aljawanib al qananiyyah, 88.

" Mustafa al-Zarqa, Almadkhal al fighi al-%m, vol.1 (Damascus: Darul Qalam, 1418 AH), 408-409.
' Bayan al-Dibyan, 4/ijzb wal Qabil bayn al-Fighi wal Qaniin (Riyadh: Maktabat al-rushd, 1426 AH),

27.
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this offer is irrevocable, or it is mentioned on the website that the product
will be sent to you if you submit to accept this offer, or duration is
specified during which acceptance could be made. Such types of
expressions demonstrate that the offering party is committed to offer
decisively. It is also necessary to consider that the offer is free of any
influential reservations, like the offeror reserves the right to modify the
offer or he extends this right to the offeree as well; if so or like then it is
just an invitation to treat and not a formal offer, even if any party agrees
to enter into this contract just by invitation to negotiate or advertisement,
his consent shall be dealt as an offer and requires acceptance from the
original offeror.16

It is pertinent to note that there is no difference whether an offer is made
in favor of a particular person or is addressed to the general public
through the Website of Production Company or service provider on the
web or any other site. The Muslim Jurists have discussed the subject of
offer (Ijab) when addressed to the general public, so as some of the Maliki
Jurists have said that where a man had described his commodity in such a
way that if any person comes for ten (money in consideration of the

commodity), he will get this commodity; soon after a man comes who

'8 Mahmiid al-Sharifat, A/-ttarads fi ttaGqud ‘abral-intarnit (2005), 120-121 quoted in ‘Ali Abdullah al-
Shihri, A’ltijarat al *iliktruniyyah ‘abral intarnit, available on:
http://www.islamfeqh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm (hereinafter referred to as (al-Sharifat, Al-ttaradi fi tta‘aqud ‘abral-intarnif).
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either have heard him directly or is conveyed to him, the seller is bound to
deliver and he can not revoke his offer at this stage. On the other hand if
the.buyer has neither heard him directly nor the offer is conveyed to him
then the seller is not bound to deliver.l”
However in cases where the offer is addressed to the general public, the
offeror is advised to provide in his offer that in fact it is an invitation to
treat or invitation for contracting so that he may enjoy the right of
revocation taking into account some special circumstances like the
implementation of stock-in-trade. Similarly if competition is observed
among those who are interested in buying the product or want to obtain
the service then priority will be given to those customers who are prior in
access to the offeror,18 which is very easy to find out while contracting via
the internet.

3.3: Qabul or Acceptance in Electronic Contracts via the Internet

3.3.1: Meaning of Qabil or Acceptance in Electronic Contracts via the Internet:

We know from the above discussion that Qabal or acceptance is the second

declaration of either parties for initiating a contract, thus it could be defined here

as, expression to indicate the intention of a person who seeks to contract online

from a distance through the network of sites (World Wide Web), having full

17 See, Hashiyatul-bana alal-Zargani ‘ala Mukhtasar khalil, vol. 5, p. 6, quoted in ‘Ali Abdullah al-Shihri,
A’ltijarat al ‘iliktruniyyah ‘abral intarnit, available on:
http://www.islamfegh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm

' Hayti, Hukum’l tta‘aqud ‘abr Ajhizat al-ittisal al badithah, 34.
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concurrence and coincidence with the elements of offer made via the internet so
that the contract concludes by the corresponding acceptance.!®

Acceptance submitted online could be in different forms, for example by using
the technology of e-mail in such a way that the second party (to whom an offer is
addressed) sends or submits his acceptance in the form of electronic message to
the first party who offered to initiate a contract, inclusive of all required elements
to conclude the contract, and which shows that the concurrence of acceptance
with the offer is ascertained. Likewise this message could be confirmation for
contracting on the website in case where the offeror has provided the condition
that acceptance has to be sent through a message via an e-mail.20

Similarly acceptance could be declared through a web page or a website where
acceptance is expressed in the form of electronic message and is sent to the
personal e-mail of an offeror if the offeror has stipulated this condition as
confirmation for contracting. This process concludes just by a single click of the
acceptance icon or the icon which indicates yes at the end of the page. Hence
acceptance is conveyed to the offeror electronically in this way the contract

concludes.2!

¥ Bishar Mahmud Dudin, Alitar al-Qanini li ‘aqd al-mubram ‘abr Shabakat al intarnit (Jordan: Dar al-
thaqafah, 2006), p. 71 (hereinafter referred to as Dudin, Al’itar al-Qanini li‘aqd al-mubram ‘abr Shabakat
al intarnit).

20 «Ali Abdullah al-Shihri, 4ltijarat al *iliktruniyyah ‘abral intarnit, available on:
http://www.islamfegh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:

01/05/2009 at 3:00 pm
2! Ibid.
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Acceptance may be by clicking more than once the icon (confirm to accept) as
required by the offeror in the contract in order to prevent transmission of
acceptance by a single click, or by using some additional phrases, like Do you
confirm to accept or by creating an additional icon for this purpose. This is useful
for someone to take him out of the problems if he clicks the acceptance icon
mistakenly, or is clicked by a child or any other frivolous person sitting beside
him.22
Acceptance could be expressed in writing directly through a website or a chat
room and so on. Similarly it could be expressed in the form of voice either
through a chat room or online telephony, and may be in the form of audio
visuals (live) by using a particular program via the internet or sometimes
through the same site.2
3.3.2: Conditions Required for Qab#l or Acceptance in Electronic Contracts via
the Internet
The required conditions for Qab#l or Acceptance in Electronic Contracts
concluded via the Internet are same as the requirements of Qab#l in ordinary
contracts. Some of them are mentioned as following;

1. That the offer exists at the time of declaration of acceptance. It means that

the contracting parties are neither dispersed before the declaration of

acceptance, nor any of them has been engaged in something which

2 Dudin, AVitar al-Qaniini li‘agd al-mubram ‘abr Shabakat al intarnit, p. 137-140.
B Al-‘ajlani, Attaaqud ‘an Tarig il-intarnit, p 75.
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| customarily cuts off the contract. If they are dispersed or engaged, the
contract does not conclude, because they avoided the contract. There is no
harm in case of delay in accepting the offer as long as they have not left
the meeting place and are not engaged in something which normally cuts
off the contract. If one of them is absent then the concurrence of
acceptance with the offer will take place at time when the offer comes into
his knowledge and hence the contract concludes. However if the offeror
has withdrawn his offer before the acceptance of the other party, the
contract does not conclude though the offeree is unaware of this
revocation.?4
Similarly meeting of the contracting parties could be in the legal sense like
contracting through a direct contact via the internet with the use of voice
or visuals. Likewise contracting in writing directly through a chat room or
newsgroups, and if accompanied by voice or visuals, will be suited more.
In such cases the meeting place becomes closer more than the factual
meeting place since acceptance is issued directly soon after the offer,
otherwise acceptance could be delayed till the parties leave the meeting
place. Moreover in online meetings the parties could not be engaged in

something which normally cuts off the offer, so when the chat breaks

% Al-Kasani, Bada’i‘ al-Sana’i’, vol.5, p.137
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down or the contact is disconnected without the declaration of acceptance,
the offer is no more effective.>
In some cases while contracting electronically via the internet, the offer
may remain effective for a limited time provided by the offeror in his
message or on the website. Thus acceptance shall follow the offer within
this limited time, because if the time is over and then the offer is accepted,
it would have no legal effect.26
2. That the acceptance shall C;)incide with the offer, because concurrence and
coincidence between the offer and acceptance indicate consent of the
parties, that’s why it is necessary that acceptance shall be inclusive of all
the ingredients containing an offer; if the offer does not coincide with
acceptance, it means that consent of the parties is not achieved.?”
Here we want refer to the fact that most of the contracts conducted through
internet, conclude in such a manner that the wébsite provides to the public
internet users a model contract where its clauses contain most of the
fundamental issues which the website provider deems appropriate. In this way
the other party who is willing to contracting has non other than the option to

click on the accept icon provided in this model contract which declares

B Al-‘ajlani, Atta‘aqud ‘an Tariq il-intarnit, p 75.
*Nadal, Abkam ‘ugadu’l-ttijarat al *iliktruniyyah, p. 26-27.

#7 Al-Kasani, Bada’i al-Sana’i’, vol.5, p.136.
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acceptance of the contract, consequently acceptance submitted is with conformity
to the offer.2

Similarly the contracts concluded through exchange of electronic messages or
other direct communication services whether in the form of audio or visuals or in
writing in such a way that acceptance is conform to the offer, the contract is
valid. However if the message or the language used requires from the contractor
certain amendments to be brought into the offer or is inconsistent to the
fundamental issues of the offer, then the contract does not conclude unless both
parties express their consent regarding the required amendments.?

In some cases the internet users or some e-mail holders receive electronic
message containing offer for a contract or service which provides that if the offer
is not denied during the given limited time, it shall be considered acceptance

from his side. So if the offer is not denied during the given time then the

applicable rule is this Fighi Maxim 30, aalll jome § oSl oS3 U8 esl ) quddd)

“Silence is not to be construed as speech, except silence when there is occasion
for speech” it means that no statement can be attributed to a person who remains
silent, but to keep silent where speech is called for amounts to a spoken

admission. Hence in the above case silence shall be considered acceptance

z:al-SharitEt, Al-ttaradi fi tta‘aqud ‘abral-intarnit, p. 144-145.,
Ibid.
% ibn Nujaym, Alashbah wa’l-nnaza'ir, 154.
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provided that it is accompanied by strong circumstantial evidences which
indicate silence in the sense of acceptance.3!

3.4: Meeting Place and its Application in Electronic Commerce

In dealing with this concept, this subject is divided into three key sub-headings;
to start with, pointing out in short, the meaning of parties' sitting place. This is
followed by exploring the idea of meeting place in face-to-face transactions. The
next part of this discussion is devoted to the theory of sitting place based on

contracting between the absentees.
3.4.1: The Meaning of Meeting Place

To properly understand the discussion of this part, it is important to primarily
describe the unique principle of the meeting place in the Islamic legal system.
Amongst other definitions, article 181 of the Islamic Civil Law Codification which
took place in the 19th century, namely the Majallat al-Abkam al-‘Adliyyah (the
1891 Othman Justice Rules Magazine) classifies the parties' meeting place as, the
meeting that is assembled for contract making. This definition, as can be
observed, looks to be inadequate, and the term still needs further clarification.
Hence, another definition, which provides more explanation and precise details,
is put forward for this legal principle as, the time span during which the
contracting parties are together to engage with the forming of contract without

being busy by something else not related to the negotiated bargaining by any of

*! ‘Abdal Rahman al-sind, Alabkam al-fighiyyah litta‘amulat al *iliktruniypah (Riyadh: Darul waraq, 1424
AH), 115.
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them.32

Hence, the theory of meeting place is considered as one unit of time according to
the later definition. The unity of meeting place means that the offer and the
acceptance must be ended at the same time during which the parties are facing
each other to conclude the contract, without anything that could avert their
attention away from it. It is obvious that, the contract must be carried out in the
same place where the contracting parties originally initiated their negotiation as
they, sometimes, may be engaged i‘n business dealings while walking or riding

or even travelling in a train or plan and hence, such a place is not applicable in

the law.33

Speaking flawlessly, the offer and acceptance can never be, in a practical sense,
contemporaneous since the offer ceases to exist before the acceptance comes to
life. Therefore, to make possible the necessary connection to take place, the
meeting place is considered as one unit of time. As such, the offer is deemed to
be in existence so long as the contracting parties continue their business
engagement. The main reason behind the formation of the theory of sitting place
in the Islamic legal system is to determine the allowed time-span for the offer to
be legally stand for acceptance without brining potential damage to the offering

party, by delaying the declaration of acceptance for a long time after the breaking

*2 1t is indicated that this definition is adopted by a large number of Shafis, Hanbali, and Maliki scholars.
See, Jabir al-Shafi‘l Majlis al-‘Aqd fil-Figh al-islami wal-Qan#n al-Wad % (Alexandria: Dar al-Jami‘ah al-
Jadidah, 2001), 90-92. (hereinafter referred to as, al-Shafi‘i Majlis al-‘Aqd fil-Figh al-islami wal-Qanin al-
Wad%)

* See, A’lzagy, “The Islamic Concept of Meeting place and its Application in E-Commerce, p.5.
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up of the parties from their meeting place,3 nor damaging the accepting party as
the theory provides him with more time to think the worth and the benefit of the

offer before making any quick decision.?>
3.4.2: The Concept of Sitting Place in Face-to-Face Transactions

According to the rules of Islamic law, in the case where both contracting parties
are in the presence of each other, it is not legally accepted that the offer is made
in one place and the acceptance is formed in a different place. That's why, for a
contract to bear a legal effect, the offer and acceptance must be communicated at
the same place where both parties assembled to form their contract. So, for
instance, if one party meets another one in a place, say, the place of work, and
offers his car with a certain value in consideration, but the other party has not
accepted the offer until both parties have separated from each other - in such a
case, unless it is agreed for that offer to be extended for a longer time, there
would be no valid conclusion of the transaction. This is due to the fact that the
acceptance was not issued at the same time during which both parties got

together to negotiate their commercial bargaining.36

However, it is pertinent to note that the application of sitting place idea in the
Muslim commercial doctrine is conditional on the absence of parties' agreement

so as to extend the validity of offer to a certain period of time in which the

3 ‘Abdal-Karim Zaydan, Almadkhal Lidirasat al- Shari‘at al-islamiyyah (Beirut: al-Risalat Ltd, 1982) 290-
291.

% Ibid.

% Al-Kasani, Bada’i‘ al-$ana’i’, vol.5, p.137.
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acceptance must be initiated within this limited period. It must be added that in
this case where the offer is agreed to be open for acceptance for a particular time,
such an offer cannot be withdrawn until that specified period comes to an end
without acceptance being made.?” However, when there is no commitment to
extend the offer for a certain period, the offering party can withdraw his offer at
any stage before acceptance. Similarly under the option of meeting place, both
parties can even cancel the contract after it was concluded.® In the followiﬂg
discussion, consideration will be given to the concept of the Islamic option of

meeting place in face-to-face transaction.
3.4.2.1: The Option of Meeting Place

The option of meeting place is one of the recognized Islamic rights of options.
Accordingly, each of the contracting parties bears the legal right to revoke the
sale after it has been concluded by the acceptance of the offer so long as the

meeting place continues.3®

This option provides extra time for both parties to thoughtfully re-contemplate
and reconsider the benefit and the worth of their commercial dealing after it had
been concluded. This option took its authority in the law from a tradition

attributed to the Prophet (S.A.W) accordirig to which he said:

37 See, the Religious Decree of the Islamic Law Institute, Majma* al-F igh al-Islami. This was set out in its
sixth meeting held in Jeddah from 14-20 March 1990.

3: Hayti, Hukum’l tta‘aqud ‘abr Ajhizat al-ittisal al badithah, 74-75.
3 .
Ibid.
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"When two persons enter into a transaction, each of them has the right to annul it
so long as they are not separated and are together (at the place of transaction); or
if one gives the other the right to annul the transaction. But if one gives the other
the option, the transaction is made on this condition (i.e. one has the right to
annul the transaction), it becomes binding. And if they are separated after they
have made the bargain and none of them annulled it, even then the transaction is
binding” .41

This Prophetic Saying is clear in recognizing the validity of the option of meeting
place. The Prophet (S.A.W) plainly conferred both contracting parties the option
of annulling the sale at any time before separation. The word separation is
defined as either or both contracting parties physically leaving the place of
transaction. The determination of what constitutes physical separation is left to
the prevailing trading practices and customs. So, when it is customary that the
contracting parties have separated from the meeting place of transaction, then
the contract is legally deemed to be irreversible. Hence, the meeting place option

is terminated as soon as either or both contracting parties depart from the place

“Sabih Muslim, tradition no. 1531, electronic available on: http://www.dorar.net/enc/hadith last visited
time: 01.07.2009 at 12:00 am.
! English translation by Siddiqi ‘Abdal Hamid( India: Kitab Bhavan, 2000).
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in which both parties gathered to form the bargain.42
3.4.3: The Application of Meeting Place in Contracting between the Absentees

It is a common practice, especially nowadays with the advent of modern
technological devices, that contracts are being conducted where parties are at a
distance from each other. This could be classified in a legal sense as contracting
between absentees. Hence, in such a contract, the offering party initiates his
proposal in one place while the receiving party receives it in a different location.
Contracting between absentees is a contract which is concluded between two

contracting parties who are not assembled in one place of bargaining.43

The main difference between a contract which is formed in the presence of the
contracting parties from a contract whose parties are absent is the existence of
some period of time which is needed for the offer to reach the receiver of it and
for the acceptance to reach the offering party. There is no such time gap when the
contract is formed in the presence of two parties as both the offer and the
acceptance are heard instantly as soon as they are pronounced by the contracting

parties.#4

As mentioned above, it is an important condition that the offer and the

Djifferent examples of when parties' parting or separation is taken place were set out. Amongst others, in
a big market, parting is established by walking away until one does not hear the other's common talk; and
on a ship by going to different levels, and in a house by one leaving the house or going to a different room.
See, Sulayman al-Jurushi, Nazriyyat al-‘Aqd wal-Khiyarat fil-Figh al-Islami al-Mugarin (Libya: Dar al-
Kutub al-Wataniyyah, 2003) 161-162.

* al-Shafi‘i Majlis al-‘Aqd fil-Figh al-islami wal-Qanian al-Wad', 252.
“ A’lzagy, “The Islamic Concept of Meeting place and its Application in E-Commerce, p.6.
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acceptance must be connected in a unified meeting place. When both parties are
contracting in the presence of each other, it is evident that the meeting place is
the place where the offer is made. In the case of contracting inter absentees the
theory has been extended in the doctrine of Islzmic law by construction. Due to
the natural difference of the contracting with an absent party from the contract
whose parties are present, it was put forward that the meeting place in
contracting betWeen absentees is the place where the receiving party becomes
fully aware of the contents of the sent offer via a messenger through chat or a

letter, e-mail or other means of communication.45

The concept of the unity of meeting place is an essential condition in contracting
with the present parties. However, an actual application of the unity of the
meeting place, as mentioned above, is not conceivable in contracting between
absentees, and so, a constructive unity was established for such contracting. The
concept of a constructive unity of meeting place means that the acceptance has to
be made in that very place where the offer came to the knowledge of the receiver.
In other words, it was provided that the unity of meeting place demonstrates
that the acceptance must be issued before the receiver physically departs from

the place where the offer came to his knowledge.4

However, this rule appears to be theoretical rather than practical as, for instance,

* Muhammad Ms3, 4/-Amwal wa Nazriyyat al-‘Aqd fil-Figh al-Islami (Cairo: Daral-Fikar al-*Arabi,
1996), 237.
%6 Alqurradaghi, Mabda’ al-rizi fil ‘ugiid, vol. 2, 1093.
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in the case of contracting between absentees using the letter method, sometimes,
the content of the letter will be read while the receiver is walking or driving and
thus more time is needed for him to consider the value of the offer. So, the unity
of meeting place as indicated is difficult to apply. Furthermore, it is very
common that letters are opened while the receiver is alone without any one being
present and therefore, neither the offering party nor any other person except the
receiver can know for sure when and where the offering letter is read and also
when the physical departure has taken place. In view of that, it would be apt to
say that the acceptance in contracting in the absence of one party must be made
within a reasonable time taking into account the nature of the contract and
surrounding circumstances as well as the trading customs. If the acceptance is
not issued within a reasonable time, then the offer will be terminated and hence,

there is no possible valid conclusion of contract.4
3.4.3.1: The Option of Meeting Place in Contracting between the Absentees

Unlike the case of contracting while parties are present, the option of meeting
place will not be available for the parties in contracting between thé absentees.
The tradition from which the idea of the option of meeting place derives
authority presupposes that the parties are contracting in the presence of each

other in one meeting place, thus, this option cannot be applied in the case of

7 A’lzagy, “The Islamic Concept of Meeting place and its Application in E-Commerce, p.6.
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contracting with an absent party.48

In contrast to this view, it has been argued that the meeting place option is not so
restricted. Accordingly, the receiving party in contracting between absentees has
the option to repudiate the contract at any time before he physically leaves his
place where he receives the offer. Similarly, the offering party can cancel the
contract at any time before the meeting place of the receiver ‘breaks up'*
However, this rule appears to be theoretical and hence hard to apply in practice
in the trading environment since it is impractical to know when the receiver

leaves the meeting place. Yet, it is logically sensible that the acceptance could be

withdrawn at any time before it is communicated to the offering party.5

3.4.4: The Implementation of the Islamic Principle of Meeting Place in E-

Commerce

In concluding the topic of meeting place, discussion below will be divided into
two main parts - forming a contract using instantaneous electronic tools and non-

instantaneous methods of communication.

3.4.4.1: The Application of Meeting Place in Electronic Commerce Using

Instantaneous Electronic devices of Communication

In face-to-face transactions, there is no time interval in communicating both the

offer and the acceptance. As can be observed, there is no timing break in the case

* al-Rafi‘i, 4l-4ziz Sharbal wajiz, vol.4, 178.
® Alqurradaghi, Mabda’ al-riz fil ‘ugid, vol. 2, 1093.
¥ S.E. Rayner, The Theory of Contracts in Islamic Law (London: Graham and Trotman, 1991), 112.
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that a contract is formed via electronic instantaneous forms of communication.
Such as both the offer and the acceptance are instantly communicated via
cyberspace, the method that is used there to convey the parties' will is classified
as instantaneous. Sometimes this type of instant electronic communication may
be in the form of a voice, such as by telephone, or voice and picture such as with
video conversation via the Internet (e.g. msn or yahoo messenger), or instant

writing such as with chat-rooms on the Internet.!

Unlike the contract with the presence of both parties in the same place, parties
are located in different places when contracting using such forms of
communication. As a result, a legal problem has emerged on whether such
contracts are regarded as face-to-face transactions or contracting in the absence of

parties.

Answering to such concern, it has been responded that such new kind of trading
using instantaneous methods of communication should be regarded as similar to
the contract while both parties, in reality, face each other, even though they are
not physically together.52 The reason for such a conclusion is that the
communication of the offer and the acceptance in both types of contract is done
immediately without any delay. Hence, the forming of an electronic contract

using instantaneous tools should be through the same rules as in face-to-face

3! “Ali Abdullah al-Shihri, Atijarat al *iliktruniyyah ‘abral intarnit, available on:
http://www.islamfeqh.com/Nawazel/Nawazelltem.aspx ?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm

52 Muhammad Al-ibrahim, Hukam ijri’ul ‘Ogid biwasa’il al-itisalat al-Haditha (Jordan: Daral diya’ 1986),
10s.
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transaction.53

Thus, by analogy with the face-to-face transaction, the principle of meeting place
is an essential element for the validation of contracting using instant electronic
means. As indicated earlier, the meeting place is the period during which both
parties are involved in negotiating business dealing without any of them being

busy with something outside the scope of their commercial bargain.

Therefore, in applying the meeting place in contracts formed via instant tools of
communication, the time during which both parties communicate would be
considered as the meeting place. So long as both parties continue their business
talking through such means, the meeting place is deemed to be valid; yet, the
meeting place is terminated as soon as their conservation is ended or switched to

another unrelated topic.5
3.4.4.2: The Option of Meeting Place in Electronic Commerce Contracts

The option of meeting place is also applied in the forming of contracts using
instantaneous methods of communication. The option can be practiced so long as
both parties are still bargaining via the electronic sphere. The option of meeting
place comes to an end when the instant communication between the offering
party and the receiver is interrupted. For example, in the case of the online

telephony being used to conclude the contract, the option of meeting place is

% Tbid. '
5 Al-‘ajlani, Atta‘Gqud ‘an Tarig il-intarnit, p 75.
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terminated at the time that the phone is disconnected.’ In the msn or yahoo
messenger for example, the option of meeting place is deemed to be finished
when both of the contracting parties, or one of them, sign out or leave the room

where their instant conversation was held.

3.4.4.3: The Meeting Place in Electronic Commerce Using Non-Instant Forms of

Communication

When there is no instant connection between the offer and the acceptance, this
kind of contract is known as contracting between absentees. In such contracts,
parties are sitting in different places at the time of forming the bargaining and
also there is a considerable timing interval between the issuance of the offer and

the acceptance and the knowledge of both of them by the contracting parties.

It is believed that such a time-span between the connection of the offer and the
acceptance exists in the forming of electronic contracts using non-instantaneous
tools of communication. As a result, this type of contract should be treated in
every aspect under the Islamic law of contract as the same as contracting between
absentees.5¢ In times past, the messenger and the letter were the most famous
non-instant means to carry parties' commercial wills; however, many other
diverse means have been emerging with the advent of technology in our modern

life, such as fax, telegram, interactive websites, and e-mails etc. In such devices,

% Abdullah Al-TTayyar, Khiyar al-Majlis wal-‘ayb fil-Figh al-Islzmi(Saudi Arabia: Daral-Masir, 1997),
136.
%8 A’lzagy, “The Islamic Concept of Meeting place and its Application in E-Commerce, p.9.
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there is no direct link between the contracting parties, and the offer and the
acceptance are not instantly connected. Consequently such contract is deemed in

the law as contracting between absentees and it is regulated accordingly.

57 See above the sub-headings of The Application of Meeting Place in Contracting between Absentees, and
The Option of Meeting Place in Contracting between Absentees.
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3.5: Contractual Capacity of contracting parties (‘agidan) in Electronic
Contracts
By this we mean legal capacity of the contracting parties in all types of contracts
including the electronic contracts. The contracting parties are required to be
qualified for the conclusion of a valid contract, in other words they must be
legally competent to enter into a contract. The competence to transact in Islamic
law according to the majority jurists is measured largely by two aspects, namely
prudence and puberty as revealed in the Quran;

0 2158 5.0) | BS0810k0 4 5225T ol 61515 s D S5
“Make trial of orphans until they reach the age of marriage; if then ye find sound
judgment in them, release their property to them;”
Therefore a minor without discretion ($abi Ghayr Mumayyiz), an insane (Majn#n),
drunken (Sukran), sleeping (Na'em), foolish (Safih) and coerced (Mukrah) are not
legally competent to enter a contract. The Shafi? Jurists are against the
competence of a minor who possess discretion (Sabi Mumayyiz) to form a valid
contract. However the majority jurists are of the view that a minor who possess
discretion could be assigned such a capacity.5? |
It is very easy to find out the legal capacity of involved parties in case of
contracts concluded in the presence of contracting parties i.e. verification of the

personal data of contractor or the job which he is carrying on this behalf and

% Al1-Qur’an 4:6
* Al-Kisani, Bada’i* al-Sana’i vol.5, p.135.
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confirmation of his legal competency. However the situation becomes more
difficult in finding out the legal competency of other party in case of electronic
contracts -concluded via the internet. Because the contracting parties are not
physically present, since it is easy to use the personal data of another person or
by arrogating his electronic data and conclude contracts on his behalf. Similarly
the contractor could be of deficient capacity while the other party has no
knowledge of the fact. This happened due to the ease of internet on one hand
and the use of credit card belonging to any of his parents or relatives without
their knowledge.®

In order to solve the problem of contractual capacity in electronic contracts, thefe
is need for a regulatory authority such as Digital Certification provided in the
Electronic Transactions Act of Saudi Arabia and is defined as, An Electronic
document issued by the certification service provider used to confirm the
identity of the person holding the electronic signature system and contains
signature verification data,b! or any similar authority in another country to be a
neutral party to regulate online relationship between the parties with the
issuance of digital certificates to the clients electronically, after taking such
personal information from the certificate holder, then to give him an electronic

signature characterized by, that shall be reliable from the authentication side.62

% Dudin, Al’itar al-Qanani li‘agd al-mubram ‘abr Shabakat al intarnit, p. 153.

S! Article 1 (17) of the Electronic Transactios Act of Saudi Arabia, 2007.

62 Electronic Transactios Act of Saudi Arabia, 2007, provides special chapters to regulate Electronic
Signature system and the establishment of National Digital Authentication Centre. (See, Chapter II, IV, &
V).
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Hence each of the contractors is confident that the other party is legally
competent to enter a valid contract.6?

Similarly. websites on the internet could also be designed in such away that
makes the contracting party on the other side bound to produce his identity and
show his exact age. In case he ignores to provide these requirements shall not be
allowed to proceed with the contract. Likewise he could also be required to attain
the age of adultness and so on. Furthermore some websites on the internet resort
to a number of model contracts inclusive of clauses which confirm the identity of
contracting party. Some of these sites require from the offering party to enter his
personal data like name of the trader and description of his business, national
identity card number, address of location, business record or register, e-mail
address, telephone and fax numbers. In the same way the accepting party is also
required to enter his personal information which could be used to find out his
identity as well.#4

The Electronic Transactions Act of Saudi Arabia validates the conclusion of a
contract through automated or direct data systems between two or more
electronic data systems which are prepared and programmed in advance to
perform such functions as representatives of the parties to contract. Hence the
contracts shall be considered valid, effective and legally binding in spite of the

lack of direct interference by a person of a natural capacity in the contract

83 Nadal, 4bkam ‘ugadu’l-ttijarat al ‘iliktruniyyah, pp. 48-49
$ al-Sharifat, Al-ttaradi fi tta’aqud ‘abral-intarnit, pp. 49-50.
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conclusion process.8> Moreover it provides that contracts may be concluded
between an automated electronic data system and a person of a natural capacity
if it is known or presumed that he knows that he is transacting with an
automated system which will undertake the task of concludihg or executing the
contract.%6 |
3.6: Subject Matter (Mahall al-‘aqd) or (Ma‘qid ‘alayh)
The third essential element of a contract is the subject matter which flows legal
consequences in the conclusion of a contract. This includes a number of things;
namely commodity, performance, consideration and object of the contract.” The
Muslim Jurists have stipulated subject matter with some conditions, in case any
of these conditions is missing, the contract is void and thus have no legal effect
with regard to the subject matter. Required conditions for the subject matter are
as following;:
1. Legality of subject matter
Lawfulness requires that the object must be lawful, that is something which is
permissible to trade. It must be of legal value that is, its subject matter
(maball) and the underlying cause (sabab) must be lawfull; and it must not be

proscribed by Islamic law, nor a nuisance to public order or morality.68

55 Article 11 (1), of the Electronic Transactios Act of Saudi Arabia, 2007.

5 Article 11 (2), of the Electronic Transactios Act of Saudi Arabia, 2007.

67 Manstri, Islamic Law of Contracts, 35.

8 Al-Kasani, Bada'i* al-Sana’i‘ vol.5, pp.142-143 & See, Islamic World-net, Iqtisad Al-Islams (Islamic
Economics), available on http://islamic-world.net/economics/contract 01.htm Accessed last time:
30.03.2009 at 6:00 PM
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Most laws provide that the subject matter must be lawful and shall not be
contrary to public order and morals, otherwise the contract is null and void.%® It
is obvious that some sites on the Internet are violating these requirements, such
as sites that offer movies and pictures, likewise songs and music which are
prohibited (haram). Moreover some sites provide direct gambling or meant for
selling alcohol or pork, or display ads which call for the act of adultery and
facilitate the exercise of, or sell books containing the forbidden literature and so
on. These materials are available on the Internet in a very good quantity and can
be received electronically by direct download into the buyer computer. The
method used to avoid such transactions is the use of Fire Wall i.e. a computer
placed between the Internet from one side and the LAN on the other hand which
works as a tool to block the intruders, hackers as well as works in denial of access
to materials banned by Shari ‘ah.70
2. Precise determination of subject matter
The general principal in Islzmic law is that the subject matter must be
precisely determined so that it does away with all uncértainty and

vagueness likely to lead to dispute among the contracting parties.”*

% Uthama Muj ahid,Khususiyyat al-tta‘aqud ‘abral-intarnit, 3™ edition (Emirates: Emirates University,
Faculty of Shari‘ah and Law, 2004), 180 (hereinafter referred to as, Mujahid,Khususiyyat al-tta‘aqud
‘abral-intarnit).

7 Muhammad ‘Abdal Halim ‘Umar, A’ltijarat al *ilikiruniyyah min Manzi al Islam, paper of debate held
in the center of Islamic Economics, Al-azhar University, p. 73. Quoted in, ‘Ali Abdullah al-Shihri,
A’ltijarat al *iliktruniyyah ‘abral intarnit, available on:
http://www.islamfegh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm.

" Mansari, Islamic Law of Contracts, pp. 41 & 42.
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The subject matter could be determined either parties to a contract see and
examine it, or by gesture indication if the subject matter is present at the session
(meeting place), or by description if it is not present at the session.”2

In e-commerce contracts via the internet, online description of the subject matter
takes place i.e. highlighting its specification and characteristics through the same
network. Furthermore this description is accompanied by an image same as is
the case in traditional paper catalog, or a three-dimensional image or a moving
video created through a camera like television visuals.” In this way the subject
matter becomes known to the contractor by description which does away with
any vagueness and uncertainty.

However, many of the contracts traded are keen to stress the possibility that
difference may arise between the description of the product and what it is in real
form, but this does not apply in case the seller commits fraud or gross error.”
With regard to the value of the subject matter, Islamic Law prohibition against
uncertainty requires that the price must be in existence and determined at the
time of the contract and cannot be fixed at a later date with reference to the
market price, nor can it be left subject to determination by a third party so that it
may not lead to dispute among contracting parties.”> This principal is applicable

both in ordinary as well as in electronic contracts.

7 Nawawi, Rawdat-al-Talibin vol. 3, 358.

7 Dudin, Al’itar al-Qanani li‘aqd al-mubram ‘abr Shabakat al intarnit, p. 165.

™ Mujahid,Khususiyyat al-tta‘aqud ‘abral-intarnit, p.177.

 See, Islamic World-net, Iqtisad Al-Islami (Islamic Economics), available on http:/islamic-
world.net/economics/contract 0l.htm Accessed last time: 30.03.2009 at 6:00 PM
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3. Certainty of Delivery

The ability or capacity to deliver the subject matter of the contract at the time
of conclusion of a contract is an essential condition to make a valid contract. If
such a capacity is lacking, the contract is void and this position is not altered
by the fact that the seller was able to deliver the goods after the time of
contract. Thus, in a contract of sale the purpose is that the buyer should be
able to exercise the authority and benefits of an owner. If such a capacity is
lacking the purpose fails. The Muslim Jurists, therefore, prohibits the sale of a
stray animal, whose whereabouts are not known, or fish in the sea or birds in
the air.76

4. Existence of the subject matter

The issues of existence presuppose that the object of a contract must be in

existence at the time of contract. This approach is adopted by many eminent

Jurists basing on the tradition of the Prophet (S.A.W), 77(&us o basY) “sell

not what you do not have”. It means that the sale of non-existent objects is
invalid, because in such types of contracts the factors of uncertainty and risk

are involved which is forbidden is Islzmic Law. Salam’8 (Ordered Sale) and

7 Al-Kasani, Bada'i al-Sana’i’, vol.5, p.147, quoted in, Mansiri, Islamic Law of Contracts, p. 41.
7" Sunan Aba Dawid, tr. no. 3040, electronic version available on: http://hadith.al-
islam.com/Display/Hier.asp?Doc=4&n=0 .

"Salam or ordered sale means a contract in which advance payment is made for goods to be delivered
later on. The seller undertakes to supply some specific goods to the buyer at a future date in exchange of
an advance price fully paid at the time of contract. (See, Glossary of Islamic Banking terminologies,
available on: hitps://www.ubl.com.pk/ameen/pdf/Glossary Islamic_Banking.pdf last accessed time:
01.06.09 at 1:00 am).
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Istisna? (Manufacturing Sale) transactions are permissible as exceptions to
the rule of existence of subject matter.
E-commerce contracts may fall under any of these two contracts; when a
company which is conducting sales online took the money first from the
customer and delivered the product in the future, it is salam or Ordered Sale. If
the company made an agreement with the customer to produce the product
ordered and take money from the customer only after the product is made, it is
Istisna‘ or Manufacturing Sale.80
Ijarah®! or lease contract is valid despite its being sale of the usufructs, which is
non-existent at the time of contract. Imam Sarakhs: stating the lawfulness of this
contract writes: The contract and dealings practiced before Islam are valid
practices for us also in the absence of any text disapproving them. The Holy
Prophet (5.A.W) was sent as Prophet and he saw the people practicing Ijarah and
he approved that practice.82
Imam [bn timiyyah and Imam ibn al-Qayyim the two eminent Hanbal? Jurists are of
the view that non-existence of an object does not constitute é reason for

prohibition so long as the object is clearly described. Similarly non-existence of

7 Istisna® or Manufacturing sale is a contractual agreement for manufacturing goods and commodities,

allowing future payment and future delivery. (See, Glossary of Islamic Banking terminologies, available
on: https://www.ubl.com pk/ameen/pdf/Glossary Islamic_Banking.pdf last accessed time: 01.06.09 at
1:00 am).

% Norazlina & Fauziah, E-comerce from an Islamic perspective, 285.

8! A contract on usufructs for known consideration. (See, Al-Kasani, Bada’i’ al-Sana’i‘, vol.4, p.147).

%2 Shams-ul-’Ayimmah Aba Bakar Muhammad al-Sarakhsi, al-Mabsit, vol. 15, p. 74 quoted in, Mansri,
Islamic Law of Contracts, p. 230.
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the subject matter is not a legal effective cause resulting in the nullity of a
contract; in fact Gharar (uncertainty) is the legal effective cause which leads to
create dispute among the contracting parties. The uncertainty is due to the
inability to deliver the sgbject matter of the contract no matter whether in
existing form like (al-ba‘tr al-sharid) a runaway camel® or fish in the sea, or in
non-existing form like fetus yet in the mother’s womb, which involves risk and
gambling practice that is forbidden is Islzmic Law.8

In the light of above discussion we can say that if an e-commerce contract
concluded by the contracting parties via the internet regarding a non-existent
object; but is clearly described at the time of conclusion of the contract and which
is certain in delivery is a valid contract. For example contract for the deed of a
computer program, or purchasing a program or device etc. however if the fear of

uncertainty is detected then the contract is void.

% Whenever the ‘illah or cause is removed, the Hukam or ruling too stands removed.
8 See, Shykh-ul-Islam, Majm#‘ul Fatawa, vol. 29, pp.22-25. & Tbn al-Qayyim, I'7am al Muwagqi‘in, vol. 2,
pp. 6-12.
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CHAPTER IV
PAYMENT MECHANISM IN ELECTRONIC CONTRACTS AND ITS

AUTHENTICATION

4.1: Payment Mechanism

This topic will cover in detail the Payment Mechanism in electronic contracts
concluded via the internet. Before going into these details it is pertinent to have
an idea with regard to the following issues:

4.1.1: Definition of Price (thaman)

It is the wealth (mal) to be paid by the buyer in consideration to a sale.! thaman or
price differs from value (Qimat), since price is not specific whatever the
contracting parties agreed to fix, while value or Qimat is the standard worth of
something without any increase or decrease which means that it is the actual
price of something. That’s why price in sale transactions could be less or more
than the actual price or sometime equal to the real price.2

In a sale transaction the price must be wealth and specified, moreover it should
be in the legal possession of the buyer and able to be delivered, likewise must be

precisely determined in value and description.

! Mustafa al-Zarqa, ‘Aqd al-Bay* (Damascus: Darul Qalam, 1420 AH), 75.
’Ibid, 76-77.
* Tbid, 82.
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4.1.2: Payment of Price

If the sale relates to the exchange of capitals, both shall be delivered among the
contracting parties at the same time. If they agreed on deferred price or in
installments, the product shall be delivered to the buyer and he is not bound to
make payment unless the date becomes due or as required in installments. In
case the contracting parties differ on the issue to whom delivery will be made
first where the price is specified then the preferred solution is that an arbitrator
appointed by the judge will tackle from both of them the product and price, and
after he will deliver them for the cause to does away the dispute among the
contracting parties. This approach is followed by some Shafit Jurists and the
Hanbali School of thought.*

There is difference of opinions among the Muslim Jurists in case the amount
price is being away of the meeting place; some jurist are of the view that the
buyer must make the payment first, because the seller has to keep the product or
commodity under his custody till he receives the payment. This approach is
followed by Hanafi and Maliki schools of thought, also a view of the Shafi 7 school
of thought.>

On the other hand some Shafi% Jurists view that the seller has to deliver the

product firstly then the buyer will be forced to make payment; because right of

* Nawawi, Rawdat-al-Talibin vol. 3, 522.
’ Kamaluddin ibn Humam, Fathul Qadir ‘alal-hidzyah, vol.6 (Egypt: Maktabah Matba‘a Mustafa albabj,
1389 AH), 296 (hereinafter referred to as, ibn Humam, Fathul Qadir).
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the buyer is attached with the product while right of the seller is associated with
the debt obligation; hence delivery of product to the buyer is prevailed.6
Regarding this issue the Shafi% Jurists have provided that the seller has to keep
the product under his custody if he fears with regard to the payment. Similarly
the buyer enjoys this right if he fears with regard to the delivery of product.”

The prevailing practice in electronic contracts is that the delivery of product
takes place after the payment is done.8

The general principal with regard to the price is that it shall be defined and
specific in value and description to do away the uncertainty which leads to
dispute among the parties. Hence if the price or remuneration is described in a
contract, whether ordinary or online contract, by mentioning name of the
currency, for instance if said, by one thousand rupees and the contract concludes
in Pakistan, the currency shall immediately convey the meaning of Pak rupees,
because it is the active marketable currency in Pakistan. Similarly in International
transactions if the currency is specified in dollars, it shall also convey the
meaning of active marketable currency in international markets i.e. American

Dollar and so on.?

: al-Khatib, Mughni al-Mubtaj, vol.2, pp. 74-75.

Ibid.
¥ Jasim al-Shamisi, Bahath ul-Mas’#liyyat al-madaniyyah a’lnnatijah ‘annittijarat al ’iliktruniyyah, vol.3,
3rd edition (Emirates: Emirate Universtiy, Faculty of Shari‘ah and Law, 2004), 1142.
? Ibn ‘abidin, Raddul Mukhtar ‘ala-ddurril Mukhtar, 2" edition, vol.4 (Egypt: Matba‘a Mustaf3 albabi,
1386 AH), 512 quoted in ‘Ali Abdullah al-Shihri, A ltijarat al ‘iliktruniyyah ‘abral intarnit, available on:

http://www.islamfegh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm.
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4.1.3: Payment Mechanism in Electronic Contracts via the Internet

The buyer is bound to pay the full price in exchange for the seller's obligation to
the delivery of Sale, as well as to consider carefully the conditions agreed upon
with regard to the price in contracts concluded electronically via the internet,
hence many of the contracts traded are keen to stress in specifying the kind of
currency to be paid by the buyer. Mostly the currency used in such transactions
is currency of the same country where the contract concludes, however in case of
exported materials the price is normally in foreign currencies, mostly in US
Dollar. Similarly in most cases payment required for such contracts has to be
made online i.e. on the internet by using bank cards or electronic portfolio etc.
likewise payment could be delayed in some cases till the delivery of goods.10
Sometimes payment done is in traditional way just like in a contract between
absentees, for example by sending bank check, or sending bank card number by
mail or fax, or by sending particulars of bank account through which the other
party can deduct money from his account. However these methods are not
consistent with the privacy of e-commerce and its rapid service. Moreover it
involves risk with regard to the secrecy and misuse of bank card number.11
4.1.3.1: Electronic Payment

Electronic payment means, payment against online sale product, service or

information through international network i.e. the internet. This payment is in

19 Mujahid,Khususiyyat al-tta‘aqud ‘abral-intarnit, 163-165.
' Mansr, Almas’ultyyat al ’iliktruniyyah, 120,
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accordance with the privacy and requirements of electronic commerce.l? There
are different methods for electronic payment and are increasing rapidly,
however we will discuss here only the most significant and largely used.

4.1.3.2: Payment through Credit Cards

Will that be Visa, MasterCard or American Express? A common question these
days. A credit card is a thin plastic card, usually 3-1/8 inches by 2-1/8 inches in
size that contains identification infgrmation such as a signature or picture, and
authorizes the person named on it to charge purchases or services to his account
charges for which he will be billed periodically.’®* The credit card is your
identification. You'll often find that when you're in a situation where you need
ID, you'll be asked if you have a credit card. A credit card gives you credibility in
the consumer world. It tells merchants and other business establishments that

you're financially responsible - a rewarding state to be in these days.14

Electronically, a credit card is a pretty complex device. Everything on a credit
card is a code that stands for a specific bit of information. Some that you can see,

some that’s hidden. On the face of it, you'll find a series of numbers. While these

> Dudin, Alitar al-Qanini li‘aqd al-mubram ‘abr Shabakat al intarnit, p. 198.

1 See, How Credit Cards Works, available on: hitp:/money.howstuffworks.com/personal-finance/debt-
management/credit-card.htm last accessed time: 02.08.09 at 12:00 am.

' Arlene Martell, How Credit Card Work? A Report on Swiping, available on:
http://www.howitworks.net/how-credit-cards-work.html last accessed time: 02.08.09 at 12:00 am.

94




numbers as a group identify you, individually they identify the financial

institution you deal with, the one that issued you the card.15

Almost all credit card companies use a standardized system for tracking and
billing their customers’ transactions. Since there are so many financial
institutions using this system, to avoid confusion between credit card companies,
the numbers on your credit card identify which institution “owns” each
transaction. For example, the first few digits identify the financial institution, the
next few are your account number, and the last digit is what’s called a “check
digit”.16

Under the bank credit-card system, the bank credits the account of the merchant
as sales slips are received (this means merchants are paid quickly) and assembles
charges to be billed to the cardholder at the end of the billing period. The
cardholder, in turn, pays the bank either the entire balance or in monthly

installments with interest (sbmetimes called carrying charges).1”
4.1.3.3: Legitimacy of Credit Cards in Islamic Law

Generally, Usage of Credit cards issued by conventional banks, involve two
elements; Payment Device and Credit Line. As per Shari‘ah, you can use it as a

payment device through which you pay any amount you owe to any person

" Ibid.

' Ibid.

1 See, How Credit Cards Works, available on: http://money.howstuffworks.com/personal-finance/debt-
management/credit-card.htm last accessed time: 02.08.09 at 12:00 am.

95



while you shop or go for eating on Credit card. The second use of credit card is a
"Personal clean Credit Liné" which means availing an interest-based facility from
a bank. When you draw cash from bank on your Credit card or you do not pay
your dues within the grace period allowed for payment (usually 45 days), the
bank starts charging interest on the outstanding amount. This use of Credit card
is not allowed since in this case you indulge yourself in a Haram (prohibited)

activity.18

Though conventional banks’ credit cards could be used in a way legally
acceptable, still the possibility to indulge in Ribz or usury could not be ignored.

Since the Shari‘ah Complaint Credit Cards become more common,!? therefore

'® Mufti Irshad Ahmad ijaz, Is the Usage of Credit Card in line with Shari‘ah, available on:
http://www.bankislami.com.pk/ask the shariah/#?44 last accessed time: 02.08.09 at 12:00 am.

19 The latest Islamic credit cards to hit the market include Al Ruban MasterCard, launched in September by
Bahrain-based Shamil Bank, a subsidiary of the Saudi-owned Dar Al Mal Al Islami (DMI) Group headed
by Prince Muhammed Al Faisal; Al Buraq launched also in September by Bahrain-based ABC Islamic
Bank through its dedicated Islamic Credit Card Company (ICC), incorporated by the Bahrain Monetary
Agency in June 2001 as a restricted investment banking license; and BIC (Bank Islam Card) launched by
Malaysia’s premier Islamic financial institution, Bank Islim Malaysia Berhad (BIMB) in July under the
MasterCard label. Another Malaysian bank, Arab Malaysia Bank Berhad (AMBB) launched the Al Taslif
credit card, also under the MasterCard label. They all charge an annual fee and some of them have a
minimum charge per transaction.

Of course other banks such as Saudi Arabia’s Al-Rajhi Banking & Investment Corporation (ARABIC) and
Kuwait Finance House (KFH) would claim that they launched Islamic cards a few years ago. ARABIC’s
MasterCard and Visa cards are increasingly widely used by Saudis, and KFH’s Al-Tamweel cards are
similarly are well-established. (See, Mushtak Parker, Battle of Islamic Credit Cards to hot up, available on:
http://www.arabnews.com/?page=6&section=0&article=1923 1 &d=7&m=10&y=2002 last accessed time:
02.08.09 at 2:00 am).

In Pakistan Sadiq Visa Credit Card and Sadiq Visa shopping cards issued by standard Chartered bank, are

good examples of Shari‘ah-compliant RibZ Free Credit Cards, which combine the international

acceptability of VISA with worldwide reliability and excellent service. (See, Sadiq Visa Credit Cards,
available on: http://www.standardchartered.com/pk/islamic/credit-debit-cards/en/saadig-visa-credit-
cards.html

Last accessed time: 02.08.09 at 2:00 am).
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Muslims are required to follow strict Islamic standards in their daily transactions
and to say goodbye to conventional banks’ credit cards. It is for this reason that
the principles of Shari‘ah state that Muslims are forbidden to participate in any
financial practices or do business with any money-lending entity that charges
interest, known as ribz; invokes gharar, or uncertainty, most commonly in the

form of variable interest rates; or uses funds for maysir, or gambling.20

The Shari‘ah Complaint Credit Cards require no assets of ownership. They are
easy to use. And the limit is set on the basis of creditworthiness of the person.

Generally, there are three groups of Shart‘ah-compliant credit card arrangements:

1. A bank provides a line of credit to the cardholder and charges a monthly
or yearly usage fee tied to the outstanding balance of the line of credit.

2. A customer is allowed to buy an item with a card, but in the instant that
the card goes through, the bank purchases the item before selling it to the
cardholder at a higher price.

3. A lease-purchase agreement where the bank holds title to the purchased

item until the cardholder makes the final payment.2t

0 iza Rogak, Shari‘ah Complaint Credit Cards become more common, available on:
http://www.creditcards.com/credit-card-news/shariah-compliant-credit-cards-1273.php last accessed time:
02.08.09 at 1:00 am.

! Ibid.
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Table: 12

Comparing Sharz‘ali-compliant credit cards with traditional Western cards

Shari‘ah . Traditional
Interest No interest is charged. Bank is Interest is variable, depending on the
compensated with a fixed monthly outstanding amount
fee
Collateral Collateral is required in many cases; | No collateral needed
most banks require an underlying
deposit or undated check
Contract type Lease-based Loan-based
Transaction The purchase of alcohol, tobacco, There are no such restrictions on
restrictions gambling, pork, and sexually-related | items that can be purchased
items are forbidden
Profit margin on Fixed. Profit is shared between the No deposits

deposits bank and customer and is not
compounded
Late payment fees Fixed amount + 3 percent of Variable, compounded
outstanding balance; the 3 percent is
typically donated to charity
2 1bid.
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4.2: Authentication of Electronic Contracts

Authentication is the process of proving the identity of a computer or computer
user. For users, it generally involves a user name? and password.?* Computers
usually pass a code that identifies that they are part of a network.

Authenticity is concerned with the source or origin of a communication. Who is
the message from? Is it genuine or a forgery? Every party to an electronic
contract must have confidence in the authenticity of the messages it receives. A
party who fails to verify the other party's identity in any transaction may have no
recourse if a fraud is perpetrated.2

The biggest concern in electronic communication is the identity and authority of
the person on the other side of the transaction. It is a simple matter for a person
to adopt a pseudonym (false name) on-line or to send an electronic message that
appears to come from someone else. This person could be anyone from a curious

competitor to a dishonest person with too much time on their hands.?”

2 A name used to gain access to a computer system. Usernames, and often passwords, are
required in multiuser system. In most such systems, users can choose their own usernames and
passwords. ( See, Webopedia, an online encyclopedia dedicated to computer users, available on:
http://www.webopedia.com/TERM/U/username.html last visited time: 03:08:09 at 11:00 am).

* A secret series of characters that enables a user to access a file, computer or program. On
multiuser systems, each user must enter his or her password before the computer will respond to
commands. The password helps ensure that unauthorized users do not access the computer. In
addition, data files and programs may require a password. ( See, Webopedia, an online
encyclopedia dedicated to computer users, available on:
http://www.webopedia.com/TERM/P/password.html last visited time: 03:08:09 at 11:00 am).

% See, Definition of authentication on: http:/www.cheap56k.com/glossary/Authentication.html last visited
time: 03:08:09 at 11:00 am.

% John S. Foster, ELECTRONIC CONTRACTS AND DIGITAL SIGNATURES, available on:

%ttp://www.corbinball.com/articles/art-digitalcontracts.htm last visited time: 03:08:09 at 11:00 am.
Ibid.
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For those who want to engage in on-line contracting, two major issues arise: (1)
how can you be sure that the person with whom you are communicating is the
person he or she claims to be? And (2) can an impersonator bind you to an
electronic contract?

Since electronic communications does not involve business cards, letterhead or
corporate seals it is impossible for one party to determine the other party's
authority to book a meeting or sign a contract. Just because someone has a
corporate e-mail address and says they are the executive director, vice-president
of special events or director of meeting planning does not make it so. Parties to
an on-line contract must still exercise due diligence to ascertain who they are
dealing with on the other side. The development of Electronic signatures
(discussed below) is helping to solve this problem.2

4.2.1: Electronic and Digital Signatures

Generally, a signature is "any symbol executed or adopted by a party with

present intention to authenticate a writing.?

The advent of e-commerce and e-services is changing the way we do business.
Tradihondly, we created records on paper and we authenticated a record by
signing it in ink. Today, technology is making both paper and ink irrelevant to

many business processes.

2 Thid.
 Ibid.
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This has all sorts of consequences, but, whether in ink or in an electronic format;
a signature must fulfill the same functions: it has to authenticate the signer and
the document. To use electronic signatures effectively, you need to select the
appropriate technological application and make sure they meet these legal
obligations. Because signatures are important for their legal and evidentiary
value foremost, legal concerns must be the guiding factor in the selection of
technologies.
As you implement an electronic signature application, you will need to
document the key features of the system in order to demonstrate its trustworthy
operation and establish its evidentiary value.?0
An Electronic Signature means an electronic sound, symbol, or process attached
to or logically associated with an electronic record?! and executed or adopted by
a person with the intent to sign the electronic record. This record or signature
may not be denied legal effect or enforceability solely because it is in electronic
form. Examples of potential electronic signatures include but are not limited to:

o Click OK on a screen

o Password

o PIN Number

» Digitized Signature

% Electronic Records Management Guidelines, Minnesota State, available on :

http://www.mnhs.org/preserve/records/electronicrecords/ersigs.html last visited time: 03.08.09 at: 2:00 pm.

3! Data which are created, sent, delivered, transmitted or saved by an electronic medium and which are
retricvable or obtainable in an understandable form. (Article 1 (17) of the Electronic Transactios Act of
Saudi Arabia, 2007).
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o Digital Signature

¢ Biometrics3233

A digitizéd signature is, a written signature that has been read by a computer

device, which has converted the signature into digital data, examples include:

e A scanner used to copy a signature from paper and store the signature as
a digital image. The image can then be printed on a document. This is
basically a digital replacement for the rubber signature stamp.
o A digitizing device used when making a credit card purchase at a retail
store.34
A digital signature is defined as an electronic substitute for a manual signature
and is generated by a computer rather than a pen. It serves the same functions as

a manual signature, and a lot more.35

2 computer security, biometrics refers to authentication techniques that rely on measurable physical
characteristics that can be automatically checked. There are several types of biometric identification
schemes:
o face: the analysis of facial characteristics
fingerprint: the analysis of an individual’s unique fingerprints
hand geometry: the analysis of the shape of the hand and the length of the fingers
retina: the analysis of the capillary vessels located at the back of the eye
iris: the analysis of the colored ring that surrounds the eye’s pupil
vein: the analysis of pattern of veins in the back if the hand and the wrist
voice: the analysis of the tone, pitch, cadence and frequency of a person’s voice.

See, http://www.webopedia.com/TERM/P/biometrics.html last visited time: 03:08:09 at 11:00 am).

% Electronic and Digital Signatures, Indian State Board of Accounts, available on:
gim://www.in.gov/sboa/3232.htm last accessed time: 03:08:09 at 2:00 pm.

Ibid.
% John S. Foster, ELECTRONIC CONTRACTS AND DIGITAL SIGNATURES, available on:
http://www.corbinball.com/articles/art-digitalcontracts.htm last visited time: 03:08:09 at 11:00 am.
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A digital signature is not a replication of a manual or typed signature such as
"signed, Ahmad Zia". In technical terms, digital signatures are created and

verified by a special application that generates cryptographic36 messages.3

Digital signatures are a particular type of electronic signature. The advantage a
digital signature may offer is that, by providing a unique identifier and linking
the signature to Electronic record, it can authenticate both the signer and the
signed document. This promises to meet legal requirements for admissibility and
trustworthiness.38

Hence Digital signatures accomplish the following:

e They can provide a means to verify the integrity of messages sent.

e Verify the source of an electronic message because only a sender's public
key will decrypt a digital signature encrypted with the sender's private
key.

e Prevent repudiation by the sender once the authenticity and integrity of a
communication have been established.

e Satisfy the requirement for a writing and signature required by the Statute

of Frauds.3%

3 Cryptography is a branch of applied mathematics and involves transforming clear messages into
seemingly unintelligible forms and back again. (See, John S. Foster, ELECTRONIC CONTRACTS AND
DIGITAL SIGNATURES, available on: http://www.corbinball.com/articles/art-digitalcontracts.htm last
visited time: 03:08:09 at 11:00 am.).

7 Thid.

38 Electronic Records Management Guidelines, Minnesota State, available on :
http://www.mnhs.org/preserve/records/electronicrecords/ersigs.html last visited time: 03.08.09 at: 2:00 pm.
¥John S. Foster, Electronic Contracts And Digital Signatures, available on:
http://www.corbinball.com/articles/art-digitalcontracts.htm last visited time: 03:08:09 at 11:00 am.
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4.2.2: Authentication of Electronic Contracts in the Perspective of Islamic Law
Authentication is a process which is legally valid for the people's needs in their
transactions for fear of denial or loss of rights. The legality of authentication is

originally derived from this verse of the Holy Qurn:

>
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“O ye who believe! When ye deal with each other, in transactions involving
future obligations in a fixed period of time, reduce them to writing Let a scribe
write down faithfully as between the parties: let not the scribe refuse to write: as
Allah Has taught him, so let him write. Let him who incurs the liability dictate,
but let him fear His Lord Allah, and not diminish aught of what he owes.”

The benefit from authentication of an agreement is that it does away any dispute
among the contracting parties because authentication becomes the authoritative
source and point of reference in case of conflict or dispute among the parties. In
the coming lines we will discuss an important issue with regard to
authentication.

4.2.2.1: Methods of proof are restricted, or not?

The Muslim Scholars disagree on the issue whether methods of proof are

confined to specific limit, or not?

“ Al-Qur’an 2:282.
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According to the majority Jurists methods of proof are restricted relying upon
the explicit texts or by extracting, like testimony, oath or Confession.41
However some of the Jurists hold that methods of proof are not limited, but all
that prove and establish the right could be evidence for a judge to declare his
judgment. The most eminent among .these Jurists is the Hanbalz Jurist Ibn Qayyim,
says: Evidence (Bayyenah) demonstrates all what prove and establish a right,
furthermore the Qur'an has never used evidence (Bayyenah) in the context of
witness but has always demonstrated a proof, evidence and testimony either in
singular or in plural form. Similarly saying of the Prophet (S.A.W):

2 Slmdecaadl sl dean
“Proof is on the claimant, oath on him who denies”. It means that the claimant is
required to produce all what prove his claim, hence witness is a kind of proof
(Bayyenah), and no doubt that other types of evidence may be stronger.4® Further
he says: the aim is that Shari‘ah does not decline right of someone neither rejects
any evidence nor invalidates any proof; the purpose is that, according to Sharzah,
evidence or Bayyenah demonstrates all what prove and establish a right, in some
cases it must be four witnesses, sometimes three as in case of insolvent, in some
cases two witnesses, and sometimes one man or one woman witness; hence

saying of the Prophet (S.A.W) “Burden of proof is on the claimant” means that

4! | ibn Nujaym, Alashbah wa’l-nnaza’ir, 217.

“2 Sunan Tirmidhi, tradition no. 1261, electronic version available on: http://hadith.al-
islam.com/Display/Hier.asp?Doc=2&n=0 last visited time: 03.08.09 at 12:00 pm.

* Ibn Qayyim, Al-turuq al-hukmiyyah, ed. Muhammad Hamid al-figi (Beirut: Darul kutub al-‘ilmiyyah),
12.
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the claimant is required to produce all what prove his claim, and whenever he
validates his right and satisfies the court in anyway, he shall own the title. # This
approach is also followed by Ibn Timmiyyah.%5

As a researcher on the subject, the later view seems to be the preferred one, as
Shari‘ah has never specified any particular method of proof while disregarded
the others. Moreover in modern era several methods of proof emerged which
result in finding out the truth, therefore it is more relevant to hold the view that
methods of proof in Islamic Law are not restricted.

Hence in the light of above discussion, and by following the preferred opinion,
the authentication process in e-commerce contracts and the use of electronic
signature is legally admissible, provided that the data and information entered in
an electronic record is authentic and in accordance with the technical
requirements and conditions, confirming the integrity of given information,
conclusively since its inception. Since the above mentioned verse of the Holy
Qur’an validates a written document as a good proof to establish a right therefore
electronic writing used in electronic contracts or electronic record shall also serve
the same. It means that in case of dispute or conflict between the contracting
parties electronic signature or electronic record could be referred for the

dismissal of dispute.4

“ Ibid. 24.
* Shykh-ul-Islam, Majmi ul Fatawa, vol. 35, P.392.
46 <Ali Abdullah al-Shihri, A’ltijarat al ‘iliktruniyyah ‘abral intarnit, available on:

http://www.islamfeqh.com/Nawazel/Nawazelltem.aspx?Nawazel ItemID=89 last accessed time:
01/05/2009 at 3:00 pm.

106



CHAPTER V
SAFEGAURDS PROVIDED TO BUSINESS TRANSACTIONS AND

EXCEPTION FROM ELECTRONIC CONTRACTS

5.1: Islamic law Provides Safeguards to the Business Transactions

In fact Islamic law safeguarded business transactions from all types of fraud,
deceit and cheating, as well as prohibited all types of money laundering business
and obliged to ensure means of safety in business transactions, so that the money
earned becomes lawful. Moreover permission request from the owner has been
regarded compulsory and made everyone bound by his commitment.

Islamic law clearly orders to stay away from cheating, saying of the Holy

Prophet (5.A.-W), 47"[.uu-.~buﬁ—u-°" It is not from us who put fraud into practice,

and urged to follow the moral values emanating from Islamic faith in our daily
life.## Hence there is need to link honesty, faith, and integrity in business
transactions, likewise commitment to the terms of contract. There is no doubt
that the theory of supply and demand, prohibition of monopoly, fraud, extortion

or stealing is for the common interest of the people and invigoration of the

4 Sunan Tirmidhi, tradition no. 1236, electronic version available on: http://hadith.al-
islam.com/Display/Hier.asp?Doc=2&n=0 last visited time: 03.08.09 at 12:00 pm.

* Nadia Muhammad Sa‘id Al-Dimyati, Al-ttejarat fil-Islam wa mawgqiful Shari‘at minittijarat al
“iliktruntyyah, available on:

http://imuslim.naseej.com/Detail.asp?inSectionID=260& InNewsItemID=201893 last visited time: 08.06.09
at 10:00 pm.
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market. Similarly one of the moral priorities regarded by Islamic law is to prevent

business transactions from all types of harms and damages which is very

important in commercial process, as the utmost principal of Islamic law Y, 5Y)

)4 no wrong, no wrong doing is concerning this issue. Its use is forbidden

either directly or indirectly e.g. monopoly or access to the websites for
unauthorized copying or using commercial logos of others. It is necessary to
keep a special commercial logo and ensure its safety and discretion in order to
use it in all legal transactions, likewise to stay away from different tricks and
deception techniques and to preserve rights of the others. Another important
thing which Islamic law considers in electronic transactions is to put down
suspicions and uncertainties, depart from false advertising, keeping honesty, pay
Zakat and welcome morality.50

The arguments in support of electronic contracts are made clearly by the
Standing Committee for research studies and Iftz (Advisory opinion) Saudi
Arabia in its Advisory opinion (Fatwa) No: 18453 dated 02/01/1417 H. stating

the inadmissibility of copying software prevented by their owners except with

* Mustadrak Hakim, tradition no. 2345

% Nadia Muhammad Sa‘id Al-Dimyati, Al-ttejarat fil-Islam wa mawgqiful Shari‘at minittijarat al
iliktruniyyah, available on:

http://imuslim.naseej.com/Detail.asp?InSectioniD=260& InNewsltemID=201893 last visited time: 08.06.09
at 10:00 pm.
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their permission; acting upon sayings of the Prophet (5S.A.W), > (ot egsalndl

Muslims are bound of their own terms, and 52(4,;(54 3z Lad] G it is his right

who get earlier into a permissible thing. No matter whether the programmer of

that software is Muslim or non-military non-Muslim (3> xé,38) because their

rights are as respected as Muslims. Similarly electronic transactions in the
modern times are inviolable intelleétual property rights,5® authorized in Islamic
law. Hence decided that:

1. Trade name and address, trademark,> patent,5> copyright¢ or innovation;
only the owners are entitled to claim these rights, because these are
valuable according to the customary law of the day and is a source to
finance the people. So lawfully these rights are significant and

transgression is not allowed.

*! Sunan Abt Dawiid, tradition no. 3120, electronic version available on: http://hadith.al-
islam.com/Display/Hier.asp?Doc=4&n=0 last visited time: 03.08.09 at 12:00 pm.

%2 Abt Dawud. Tradition no. 2669, electronic version available on: http:/hadith.al-
islam.com/Display/Hier.asp?Doc=4&n=0 last visited time: 03.08.09 at 12:00 pm.

%3 Intellectual property (IP) refers to creations of the mind: inventions, literary and artistic works, and
symbols, names, images, and designs used in commerce. (See, http://www.wipo.int/about-ip/en/ last
visited time: 03.08.09 at 12:00 pm).

54 A trademark is a distinctive sign which identifies certain goods or services as those produced or provided
by a specific person or enterprise. (See, http://www.wipo.int/trademarks/en/trademarks.htmi last visited
time: 03.08.09 at 12:00 pm).

55 A patent is an exclusive right granted for an invention, which is a product or a process that provides, in
general, a new way of doing something, or offers a new technical solution to a problem.
(http://www.wipo.int/patentscope/en/patents_faq.html#patent last visited time: 03.08.09 at 12:00 pm).

% Copyright is a legal term describing rights given to creators for their literary and artistic works. (See,

http://www.wipo.int/about-ip/en/copyright.html last visited time: 03.08.09 at 12:00 pm).
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2. The disposal or transfer of trade name, address, trademark, or brand is
permissible for some consideration, provided that there is no fraud,
cheating, or uncertainty, because it is now a financial right.

3. Copyright, patent or innovation is legally preserved, and only their
owners have the right to dispose of. Violation of these rights is not
allowed.

4. Amongst the safeguards provided by Islamic law to electronic contracts, is
enforcement of /add>” and Ta%ir®® punishment in case of fraud, cheating
or theft by misusing electronic means, likewise by adopting title of
someone else by using their credit cards, electronic signatures, password
without their knowledge as well as removal of sites, intimidation and
forgery. All such acts are prohibited in Islamic law and in case of violation
there shall be punishment as it is threat to the sanctity of legitimate funds.

Determination of punishments in case of violation of these rights come under
Tazir punishments, and the judge or other supervising authority in an Islamic
state has the discretion to specify appropriate punishment taking into account

nature of the crime.5?

%7 A fixed penalty prescribed as a right of Allah. (See, Nyazee, Theories of Islamic Law, 316).

3% Ta%ir are discretionary penalties. Some jurists consider Ta%ir penalties to apply to genus of those crimes
for which had penalties have been prescribed, but where hadd cannot be applied for want of required
evidence or fulfillment of conditions. Jurists in the present times give a wider scope to Ta%ir and consider
it to apply to all punishments other than budid and Qisas (Retaliation for loss of life or limb). (See, Nyazee,
Theories of Islamic Law, 330).

% Nasir, A-* uqiid al- “iliktruniyyah, 34.
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5.2: Exception from the validity of Electronic Contracts

In the foregoing chapters we reached to the conclusion that electronic contracts
concluded via the internet are valid and hence will have legal effect. Moreover
we discussed some important issues which were obviously relevant to the
subject. However there is an exception from the legitimacy of electronic
contracts; and that is marriage contract. Hence a marriage contract conducted
through internet has no legal effect, for its special requirements.

5.2.1: Legality of Marriage Contract concluded electronically

The social order of every society evolves around several instincts and out of
those two are not only powerful rather make a lot of influence on the society: the
natural appetite or hunger and the sexual desire. The former signals for the
preservation of individual itself, whereas the later deals with the preservation of
descent, especially the lineage of mankind. For this object, almost every society
on the earth has made certain rules in order to secure itself. But the divine way of
life ——-the Shariah--- has developed a unique system for the preservation of its
subjects, its values, the society and mankind at large. Hence by means of
marriage (nikzh) on the one side the generation is protected and on the other
human beings fulfill their natural need in the natural way.

Marriage is "mithag" - a solemn covenant (agreement). It is not a matter which
can be taken lightly. It should be entered into with total commitment and full
knowledge of what it involves. It is not like buying a new dress where you can

exchange it if you don't like it. Your partner should be your choice for life. One
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should be mature enough to understand the demands of marriage so that the
union can be a lasting one.%®® For a marriage to be valid certain conditions must
be met. According to the majority jurists these conditions are as following:

1) Consent of both parties accompanying the element of Sighah (offer and
acceptance):

Marriage by definition is a voluntary union of two people.s! Sighah is the
essential element of Marriage contract which means an offer (Jjab) and
acceptance (Qabiil). Jjab is used for such word or phrase that is expressed by the
guardian (walz) of the girl or a person acting on her behalf. For example, where
A’s daughter B is to be married C, the expression by A in the following words is
called an offer (jab): I married my daughter B for a dower consideration of a
hundred dinars with C. It is a condition that the offer must be in the past tense. In
the above quoted sentence the offer is in the past tense (fi'l madi). Hence, this is
valid offer.62

The second part of the "Sighah" is called acceptance (gab#l). It is the word or the
sentence which is uttered in response to the offer by the man or a person acting

on his behalf. For example, the man, namely C, says, I accepted B the daughter of

5 See, Marriage in Islam, available on: http:/www.jannah.org/sisters/marr.htm] last visited time:
22.07.2009 at 11:00 pm.

¢ Ibid.

62 Shahzad Iqbal Sham, Some aspects of Marriage and Divorce in Muslim F amily Law, available on:
http://www.pu.edu.pk/szic/journal/currentissue pdf/E-

1%20Shehza%20sham%20(Islamic%20] aw%200f%20Marriage%20and%20Divorce).pdf last visited time:
22.07.2009 at 12:00 pm.
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A for a dower consideration of a hundred dinars. This whole sentence is called
acceptance (gabil).63

All jurists. (fugaha) agree that the offer and acceptance must be in the same sitting
or session of assembly. In case the sitting or session had dispersed and thereafter
the acceptance occurred then such an acceptance would be void automatically.
The acceptance must also be in the past tense.%

2) " Mahar" a gift from the groom to his bride:

The wife is entitled to a marriage gift that is her own. This may be prompt or
deferred depending on the agreement between the parties. A marriage is not
valid without mahar.65

3) Witnesses- 2 male or one male and 2 female:

The Majority Jurists have declared that the presence of two witnesses is essential
element of nikzh.% Their argument has the support of a hadith according to which
the Messenger of Allah said: A marriage (nikah) contract without two witnesses is
not permissible.&”

With regard to the legitimacy of marriage contracts concluded electronically, we
know from the previous chapters, that contracts in general have taken on a

different dimension following the spread of the internet. Thus, it has become

% Ibid.

* Ibid.

% See, Marriage in Islam, available on: htp://www.jannah.org/sisters/marr.html last visited time:
22.07.2009 at 11:00 pm.

% al-Khatib, Mughni al-Mubtaj, vol. 3, 144,

%7 Sunan al-Tirmidhi, tr. No. 1022, Electronic version available on: http:/hadith.al-
islam.com/Display/Hier.asp?Doc=2&n=0 last visited time: 22.07.2009 at 12:00 pm.
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easy to sign all forms of contracts via the internet, from marriage contracts,
financial transactions, and contracts to subscribe to multiple services. However,
Islamic Shari‘ah has its own perspective regarding the issue of authenticating
contracts, deeming it permissible to conclude some contracts via the internet,
while others are considered impermissible.

Since the marriage contract is more serious than a contract of sale, and it also has
a ritual aspect. Moreover, the presence of two witnesses as mentioned above is
an essential condition for its validity. Therefore, the offer and acceptance (of
marriage) that are made via the internet and video conference are considered
invalid. However, if these means are used to authorize someone to conclude the
marriage and the authorized agent - on behalf of the one who authorized him-
makes the offer and receives acceptance in the presence of two witnesses, then
the marriage is valid. In this case, it is incumbent that the two witnesses know
the authorizer or that the authorizer's first and second names are mentioned at
the time of offering and acceptance of marriage.8

Hence, there is special condition, which makes a marriage contract different from
other forms of contracts. This is related to the fact that witnesses must be part

and parcel of the contract.

88 Resolution passed by the Islamic Figh Academy India, available on:
http://www.islamonline.net/servlet/Satellite7cid=1243825060474&pagename=IslamOnline-English-
Ask_Scholar%2FFatwaE%2FFatwaEAskTheScholar last visited time: 21.07.2009 at 3:00 pm.
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Dr. Wahba Al-Zuhayli, a prominent scholar, says: A marriage contract is not valid
through modern communications means because the Offer and Acceptance

procedures must be pronounced because of their sensitivity.6?

% khaleej times saturday 6th august 2005, available on:
http://www.iacad.gov.ae/vEnglish/detailnewspage.jsp?articleID=6788&pageFlag=0&news Type=4 last
visited time: 21. 07. 2009 at 3:30 pm.
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CHAPTER VI

APPLICABLE LAW AND THE COMPETENT COURT

6.1: Applicable Law

All the business transactions and contracts concluded via the internet are
regarded as international transactions, for often the parties belonging to different
countries. The World Wide Web ;>n the internet has linked together all the
countries of the world in a constant contact in such a way that any information
uploaded on the website is spread around the world in just a few moments.

Here the question arises with regard to the applicable law, which must be
applied in such contracts and business, whether it is the buyer (consumer), or the
seller, or the mediator in case of existence, or the Internet service provider?

This issue has been debated by the international conventions and legislations and
reached to the conclusion that the applicable law must be, what the contractors
have agreed upon at the time of making a contract (Law of Free Will), provided
that this shall not lead to the deprivation of consumer in consumption contracts
from the safeguards provided by the law of a particular state where he resides
usually. This may be for the reason that consumer in a contract is mostly the

weaker party as compared to the production companies and international
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markets.! Similarly sometimes methods of marketing and advertising used by
these companies create uncertainty or gharar?.

6.1.1: Applicable Law under the Doctrine of Islamic Law

Mostly, parties to the contract determine the applicable law, since both the
contracting parties are agreed upon at the time of contract making; or provided
by the company in its modal contract.

This agreement is valid and could be practiced, acting upon saying of the

Prophet (S.A.W): *(ll> UsT /93 0> 1643 sgbs st o sabedl ) “Muslims are bound of

their settled terms, except what nullifies any legal thing or legalizes prohibited
thing”.

There is no difference whether this is the law of a particular country or any
arbitral institution. However it is essential that this agreement shall strictly
follow the basic Shari‘ah Principal i.e. the law where the contracting parties are
agreed upon must not be with inconsistency to Islamic law, and shall be derived
from Shari‘ah. This principal is determined by the Holy Quran and sunnah of the
Prphet (5.A.W) likewise consensually agreed between the Muslim jurists all over

the world in all ages. Saying of the Lord Almighty:

59 s i B 28 ) Joa s bl )68 s5peb s a2 SlER S

' Hijazi, Al-Nizam al-Qaniani libimayati- ttijarat al *iliktruniyyah, vol. 1, 168
2 Ibid. vol. 1, 176.
? Sunan Aba Dawad, tradition no. 3120, electronic version available on: http:/hadith.al-
islam.com/Display/Hier.asp?Doc=4&n=0 last visited time: 03.08.09 at 12:00 pm.
* Al-Quran 4:59
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“If ye differ in anything among yourselves, refer it to Allah and His Messenger, if

ye do believe in Allah and the Last Day”.

Likewise Allah says: 5"5&‘&14‘&&: o 2yea s 22865 g

“Whatever it be wherein yé differ, the decision thereof is with Allah”.

Similarly there is no difference whether the disputed parties are Muslims or non-

Muslims or some of them are Muslims and some are non-Muslims. Allah says:
RESEI g5 (PP fadsts akstsils 598105 e 830 s

“And this (He commands): Judge thou between them by what Allah hath

revealed, and follow not their vain desires, but beware of them lest they beguile

thee from any of that (teaching) which Allah hath sent down to thee”.

In this verse “between them” is referred to the Jews, who used to bring their

disputes to the Prophet (5.A.W) for the purpose of settlement.”

Hence in the light of above mentioned verses it is very clear that the applicable

law in case of governing electronic contracts must be derived from the Holy

Quran and Sunnah of the Prophet (S.A.-W).

6.1.2: Practicing Facts and the Proposed Solutions

From the above discussion we reached to the conclusion that the applicable law

in case of governing electronic contracts must be derived from our sacred

Shari‘ah, and is therefore subject to no dispute among the Muslim scholars.

SAl-Quran 42:9

‘Al-Quran 5:49

7 Muhammad ibn Jarir al-tabari, Jami‘ul Bayan fi Ta'wil ilqguran, vol. 4 (Beirut: Daral Kutub al-
‘ilmiyyah, 1412 A.H), 614.
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However the practical situation in case of electronic contracts is contrary to this
principal. It is for this reason that most of the companies offering services or
products are in non-Muslim countries, or in Islamic countries but not governing
the Shariah law. Often the company offering a contract includes name of the
applicable law for the purpose of governing the contracts; so how this problem
could be solved so that there remains no contradiction between Shari‘ah
principals and the practical situation; and what are the appropriate solutions to
this?

In order to solve this problem, we find ourselves between two options;

First Option: To accept the status quo and recognize these laws and regulations
on the grounds of rule of necessity.

However this option is not significant because Islamic law does not consider any
option left to the wishes of a contractor. Moreover rule of necessity is not
plentiful in most cases of contracting via the internet, except certain special
circumstances.8

Second Option: To search for an appropriate solution in accordance with the
fundamental principles of Islamic law.

The proposed solutions which I see to be applied for governing electronic

contracts are as following:

¥ Nasir, 4-‘uqid al- ‘iliktruniyyah, 24-25.
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1). Inclusion of Provision explicitly declares Shari‘ah Law for Arbitration
When a Muslim enters into a contract with foreign or Multinational companies,
he is required not to accept the contract in case it provides law of a foreign state
which is not derived from our sacred Shari‘ah for the purpose of arbitration. He is
required to declare explicitly that the applicable law must be Islamic law or law
of a particular state where Sharih rules are applied in their transactions.
One of the factors of success as a result of requiring the inclusion of this
provision largely from Muslim contractors can turn away international
marketing and production companies towards the insertion of this provision and
so on contracting with Muslim traders.
2). Formation of International Shari‘ah Arbitration Institutions
These institutions are required to have websites on internet which give way for
arbitration according to the principals of Islamic law and avert all those things
which are inconsistent to Shariah principals. These institutions shall be
distinguished by the following features;

I.  Fair and Clear Governing System:
These institutions are required to have fair and clear governing system relying
upon the preferred opinions in the doctrine of Islamic law along with the
declarations passed by relied Figh Councils or other similar bodies in some
Muslim countries like Commission of the eminent Muslim Scholars in Saudi

Arabia or Islamic Research Institute of Al-Azhar University and so on.
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II. Direct Supervision:

These Institutions are required to have a direct contact and correlation with
eminent ciualified figures, so that each arbitration institution shall be distinctive
from other in respect of its connection with fair and honest eminent scholars and
who have more capability of understanding modern issues and analyzing them

according to the principals and objectives of Sharih.
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6.2: Competent Court

Electronic contracts are often concluded among the parties reside in different
places, either in a single State or multiple States. Hence after determining the law
governing the contract, question arises with regard to the competent court to
hear such cases?

Different approaches are adopted to solve the issue of court Jurisdiction with
regard to electronic contracts; some of them are mentioned below:

1. That the Jurisdiction of that.court shall be considered which the parties
have agreed upon. Here the plaintiff is facilitated to be able to obtain the
required judicial protection.?

2. That the Jurisdiction of that court shall be considered where the defendant
resides or runs his company.10
6.2.1: Competent Court under the Doctrine of Islamic Law

This topic has extensively discussed by the Muslim Jurists under the subject

“Competent Judge” ",esddl »W" and have difference of opinions with regard to
p g g p &

the competent judge at the time of dispute between the plaintiff and defendant
residing in different places. They are agreed on the point that if the disputed
parties are residing in the same place i.e. same city, then judge of that city is

competent to hear the case,11 however if they reside in different places, then the

? Ibid, 27.

1° Circular No. 2394/2, Kingdom of Saudi Arabia.

! Nasir bin Muhammad al-Ghamidi, Al-ikhtisas al-qada’i fil fighil Islimi (Riyadh: Maktabat al-rushd, 1420
AH), 418.
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Muslim Jurists have adopted four different approaches with regard to the

competent Judge for the purpose of litigation.

1.

That the competent Judge to hear the case is that of the plaintiff. This
approach is adopted by the majority scholars of Hanafi, Maliki, Hanbali
and Shafit schools of thought.12 According to them plaintiff is originator
of the dispute and he is entitled to achieve his right, therefore he has the
right to file case with judge of his jurisdiction.13

That the competent Judge is judge of the plaintiff except in cases where
right is attached to immovable property. In such cases competent judge is
judge of the place where matter of proceeding locates. This approach is
adopted by some of the Hanafi and Maliki Jurists.1¢

There is no specific Judge to hear the case. Any judge to whom the suit is
brought, is competent for litigation. There is no difference whether the
disputed parties reside in the same place or different places. This
approach is also followed by some of the Hanafi and Maliki Jurists. They
adopted this approach for the reason that there is no evidence to
determine a specific judge, therefore any judge whatsoever be, is

competent to hear the case.

2 jbn Nujaym, Al-Babru’l Ra’ig, vol. 7, 192, and al-Dustqi, Hashiyatu’l Dissigi, vol. 4, 129, and al-
Khatib, Mughni al-Mubtaj, vol. 6, 269.

B Tbid.

" ibn Nujaym, Al-Babru’l Ra’iq, vol. 6, 280, and al-Dusuqi, Hashiyatu’l Diisigi, vol. 4, 164.

5 Ihid.
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4. That the competent ]udgé is that of the defendant. This is the relied
approach among Hanafi Jurists. Their argument in support of this view is
that the defendant enjoys freedom from any obligation; therefore it is
worthier that he should not be disturbed by moving to the disputed place
and so on disrupting his interests.16

6.2.2: The preferred Approach

All the above four approaches clear}y demonstrates that there is no such explicit
provision which specifies Jurisdiction of a particular judge for litigation.
Therefore this issue has to be governed by the general rules of Islamic law,
keeping in view the assurance of fairness and justice to the oppressed.

It may be appropriate in the electronic contracts to adopt the 2nd approach i.e.
judge of the plaintiff, because he is the holder of right in litigation. Similarly in
contracts via the internet, mostly consumer is the weaker party; as he is
aggrieved either, for lack of conformity of goods to the advertisement or
description or because of non-implementation of the contract as agreed upon, so
it is the plaintiff who is oppressed in most cases. Likewise by following this
approach, it gives protection to the consumers from manipulation of the
international companies and the methods they are using for marketing.
Therefore it is appropriate to protect the consumer in this case, taking into
account what has been agreed by the parties to the contract and the place in

which the subject matter locates. However if the dispute is related to immovable

'8 ibn Nujaym, Al-Babru’l Ra’ig, vol. 7, 192.
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property then the competent judge is the judge of the place of the defendant,
because he is closer to the subject matter and is better able to know the norms
and regulations in that regard. This approach is also close to the majority jurists

who believe that the competent judge is that of the plaintiff at all.
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CHAPTER VII
CONCLUSION AND RECOMMENDATIONS
The emerging electronic market has given rise to many legal issues; one of the
major themes is online contracting or the ‘electronic contracts, followed by
numerous smaller legal issues which stem from the larger theme of the law of
contracts in Islamic law. It is difficult that this research project would have
covered all the rules and guidelines which govern these activities based on
Islamic law, however efforts have been made in order to regulate this sector
by testing and analyzing the following points in this research paper;

o Islamic law provided the element of "Consent" (La)l) as the basic
condition for all contracts in any form whatsoever, including the
electronic contracts.

¢ Electronic contracts are those which are made through the means and
machinery working through electronic mail and the latest and most
significant is contract by internet.

o There are several ways of contract by internet and the most important
and widespread is contract through the network of sites (Web),
contracts via e-mail and contracts through conversation or chat.

e In Islamic law, a contract is deemed to be formed, by verbal statement,
writing, action or indication from both contracting parties or one of

them.
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Internet is a machine and means of communication in writing that is
legally permissible, for lack of forbidden terms and is similar like deal
_through a messenger or by mail in general.

Contract by internet is actually face to face presence of contracting
parties in terms of time, and absentees in terms of place; unless there
is relatively long interval of time separating offer from acceptance,
then it is contract between absentees both in terms of time and place.
According to the Hanaﬁ.School of thought, offer is made first than
acceptance; so advertising or announcement of goods or services is
generally considered offer from the offering party. In the same
manner offer is made via e-mail and chat.

Two essential conditions are put as; the offer and acceptance must be
so obvious in indicating the absolute will of contracting parties to
enter into contractual relations. The acceptance must be completely
compatible in every part with the offer; moreover these conditions
need to be ensured in electronic contracts in order to be valid.

Meeting of the contracting party starts by browsing the website of
offering party and is terminated at the time window is closed. In
contract via direct mail; meeting starts soon after the offer is made and
will continue until the site is closed. This rule also applies for contracts

by chat. In contracts made indirectly via e-mail the meeting starts at
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the time it is received, and will continue until the end of period if any,
otherwise commercial usages will be considered.

. Financial contracts through internet are valid. However the marriage
contracts in view of its unique status for the reason to be in specific
form, it is not conducted via the internet. There is special condition,
which makes a marriage contract different from other forms of
contracts. This is related to the fact that witnesses must be part and
parcel of the contract. |

If the contracting parties agreed to identify specific law governing the
contract, the contract is valid. Provided that such law is derived from
Islamic injunctions, no matter between the contracting parties to be all
Muslims or some are Muslims aﬁd others non-Muslims. And if the
law is not derived from Shari‘ah then the agreement is invalid and
shall not be acted upon.

There is difference of opinion among the Muslim jurists, in the
competent court (the competent judge) for trail of cases where dispute
between the parties arise in the subject matter and place of occurrence.
It will be more appropriate to follow the Jamhar (majority jurists)
view, that the competent judge is the judge of plaintiff, except in
immovable properties, because most of the time he is the looser and
weaker party in the contract. So it is appropriate to defend him; taking

into account what had been agreed upon by the contracting parties.
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e Validity of electronic signature (especially digital thereof); to establish
electronic contracts in Islamic Jurisprudence, since it is consistent with
_principal of legitimacy in Islamic law. Secondly it is not confined to a
certain number or specification, but every means creating the right
and getting to justice.

e The conventional banks’ credit cards could be used in a way legally
acceptable. Generally, U§age of Credit cards issued by conventional
banks, involve two elements; Payment Device and Credit Line. As per
Shari‘ah, you can use it as a payment device through which you pay
any amount you owe to any person while you shop or go for eating on
Credit card. The second use of credit card is a "Personal clean Credit
Line" which means availing an interest-based facility from a bank.
When you draw cash from bank on your Credit card or you do not
pay your dues within the grace period allowed for payment (usually
45 days), the bank starts charging interest on the outstanding amount.
This use of Credit card is not allowed since in this case you indulge
yourself in a Haram (prohibited) activity

e Keeping in view the significance of electronic signature; and about the
risk of Cyber crimes going on the victims of electronic transactions, a
researcher get to the conclusion that protection of electronic signatures

from criminal acts is consistent with the objectives of Islamic law.
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Recommendations:

“We know that an effective Shariah governance framework requires involvement
of the Shariah Committee as the key player, the government as the regulatory
body, the Islamic financial institutions as the implementer and also to other
persons relevant to the business such as auditors, accountants and lawyers.

The Supreme Court can play a very important role in ensuring good Shari‘ah
governance. The role of the Supreme Court is to include advising board of
directors on Sharish matters with special focus on modern commercial
transactions to ensure that the operations comply with Shari‘ah principles at all
time, endorsing and validating relevant documentations pertaining to the
products and services, as well as the internal policies and manuals and
marketing advertisements, assisting related parties, advising on any Sharih
matter arising before referring the same to the Shari‘ah Committee, assisting the
Shari'ah Committee on reference for advice and ensuring all its decisions are
properly implemented.

The setting up of a special High Court in the Islamic Commercial DiVision or the

Mu “amalat bench could be a positive indication by the government in providing
more comprehensive and effective Shari‘ah governance in Islamic finance sector.
This will ultimately result in regularizing e-commerce and electronic contracts
concluded via the modern means of communications including the internet. The

muy “amalat bench in the High Court shall provide special focus by the respective
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judges on the disputes on Islamic finance. Shari‘ah governance is unique to Islamic
system of financial management.

The Council of Islamic Ideology in Pakistan is advised to arrange such programs
and seminars comprising the eminent Muslim Scholars from the country and
abroad to clarify the issues with regard to the modern contracts concluded
electronically.

Similarly some features must be nojced and applied by Muslim traders, as being
Muslims they are answerable for all their actions in the hereafter and these
principles are applicable regardless of whether the commercial affairs are
conducted or offered over the Internet. For example according to Justice (R)
Khalil-ur-Rehman Khan, ex-Rector of International Islzmic University Islamabad,
An important feature with regard to validity of consideration under Shari‘ah is
that the contract formed has to be free from ‘gharar’ (uncertainty) and riba
(usury). The Islamic prohibition against uncertainty requires that the price must
be in existence and determined at the time of the contract and cannot be fixed at
a later date, nor can it be left subject to determination by a third party. When the
consideration consists of a monetary payment (as opposed to payment in kind),
the Muslim jurists require that the currency must be in circulation and that its
value and species must be determined exactly.

It is to be observed that not only must the elements of contracts be lawful; other
attributes incidental to these elements must also be lawful. When the payment is

made by conventional credit card that is subject to charging of monthly interest,
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the transaction is void. Here the price is lawful yet the payment is effected in a
way that involves the practice of riba. Thus, although the consideration by itself
is lawful it is still Islamically illegal when the operation of the method of payment
is unlawful. Hence due care shall be observed while making payment, and only
that mode shall be adopted which is free from repugnancy with Islamic
injunctions as well as principal governing Islamic financial system.

Another important thing which is highly recommended is that all the law
colleges and universities especially the international Islamic University
Islamabad shall ensure the inclusion of “E-contracts under Islamic law” as a
compulsory subject for its vital role in the current era, and to update its course

materials regularly in order to create awareness among the students.
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