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ABSTRACT

I reedom of expression 15 protected in all constitutions and 1in major instruments of
international law  Bul despite this widespread consensus as 10115 s1atus as a right of high moral
and pulitical signmficance there ts decp disagreement as fo its precise meanings and
apphcations
M» whole thesis 1s divided into three chapters which are as follows

Chapter one gives the precise historical background about the night o [reedom of
expression and protest As an wdea freedom ol expression arguably dales back to Socrates He said 1o
his prosecutors 1f you offered (o let me off this ume on condibon | am nol any longer 10 speak my
mind 1 should say to you Men of Athens | shall obey the Gods rather than vou Although Socrales
was advocating for 1 more than 2000 years ago, freedom of speech as a legal right did not exust unul
the 17th century

Chapter two will focus on the global appreach aboul the right to freedom of expression
and protest his chapter will specially focus on Linited State of America aboul this night The
chapter will also provide a complete overyiew of the major exceptions to the First Amendment
of the ways that the Supreme Court has (nterpreted the guarantee ot treedom of speech and
press 1o provide no protection or only limited protection for some types of speech [ orexample
the Court has decided that the First Amendment provides no protection for obscenity, chitd
pornography, or speech thal conslifutes what has become widels known as fighting words

Chapier three will provide complete approach to the freedom ol expression in Pakistan
through case laws It will also discuss about the developments m the right to Irecdom of
expression This chapter specially focus that how this basic night emerge and 1s incorporated
in constitutions  This chapter will alsoe discuss vurrent situation of freedom of expression n

Pakistan



FREEDOM OF EXPRESSION AND PROTEST WII11 SPECIAL REFERENCE TO

PAKISTAN

Introduction

Never be alraid 1o raise your voice for honesty and truth and against injusthice and Iving and

greed If people all over the world would do this, 1t would change the earth *

Wialham | aulkner

L he 1 st Amendment to the Uimited States Constitution provides that Congress shall make no
law abridping the [reedom of expression, or of the press™ This language restricts govermment 3
ability to constrain the voice of citizens for thewr nights e prolubinon on abridgment of the
freedom of expression 1s not absoluie Certain types of freedom (o express may be probibited

ouirnght

The 1S Constitution » protection of freedom of expiession embodies the novon that
an individual s ability to cypress himself freels without fear of government punishment
produces the autonomy and Liberts that promote better governance Allowing citizens w openly
discuss topics of public concern results 1n a more transparent and representativ e goserament,

more tolerant 1deas and a more stable society

The night to freedom ol expression and peaceful profest ate crucial i democracy
Freedom of expression and pedcetul protest are both vital parts of healthy democracy Freedom
of expression. as well as press {reedom and treedom of intormation, are indispensable 10 the
attainment of all human rights Article 19 ot the Universal Declaration of HHuman Rights has

four hey elements. the right to hold opmions without interterence, the right 10 seek information,



the nght to recerve information and the right to impart informatton to others Without the
frecdom of expression other rights deteniorate

Freedom of expression (s broadly understoed as the notion that every person has a
natural right to freely express himself herself through any media and across any [rontier
without cutside nterference such as censorship, and without fear of reprisal. such as (hreats
and persecution Rule of law freedom of information, free independent and pluralistic media
and active civil society are the conditions needed for freedom of expression 1o flourish The
advent of the Tnternet and the World Wide W eb led the adyocates of freedom ol expression 10
belicve that with the new technology the people could truly expenence the full range of
treedom of cypression. from simple speech to artistic expression 1o pohitical and rehigious
debates

Howeser. vanous tacties such as denial of licence to publish or broadeast or access 1o
onlme content physical or emotional intumdations undue denial of or hnmitations on the access
to information abuse of detamation slander or libel suits and restnictine laws and regulations
are commonly employed to stifle frecdem of expression

People (n Pakislan encountered several challenges and constramlts to the rule of law,
[recdom of informanion, free, independent and plurabistte media and cin il society

The rule of law provides a basis for a fair relationship bemween society and the state
When the rule of law prevails. authorities get the mandate to govern and deliver services
ameng others to the vulnerable communities Injustice insecunty and exclusion conribute 10
poliucal mstability and violence and thus, estabhsheng the rule of law 1> essential for reducing
tensions and societal divisions, and giving people the confidence to secure their livelihoods
But in Pakistan, armed violence. lack of educatien and msccunity continued to inhibit ireedom
of expression Also, a high level of violent crime perpetuated a lack of trust among individuals

communities and the state



| he present constitution tormulated n 1973 s the fifth constitution of Pakistan and
third enacted constitution In a departure from tradition this constitution envisaged a more
definie role of rebgion m the state  [lowever the Consutution also provides tundamental
nghts. including the freedom of speech and cexpression Art (194} albeit with certam
restrictions such as the glory of Islam. law and order and national sceury - The fundumental
rights are supreme 1n the Consutution and any law that 1s in violation of the fundamental rights
can be struch down by the superior courts in their constitutional jurisdiction vested on them

under Article 199 of the Constirution



Chapter one

Iistorical background and Developments in the Right to Protest and Freedom of

Expression

Introduction

Historically freedom ot expression’ and protest™ have regularly magmificent positive
social change and improvement of human rights and they carry on characierizing and secure
urban space 1 all parts of the world Peacetul protests support the advancement of a connected
with and educated nation  1hey authenticate delegate democracy by empowering direet support
in public matters They empower people and gatherings 1o ¢express contradiction uand
gricy ances [0 impart perspectives and nsights to uncover delects in administration and to
treely request that the powsers and other intense substances correct 1ssues and are responsible
for tharr activities  The right to peacetul protest formalis includes the actvity of various major
human rights and ts vital for securing evers single human nght W hile entical in all soaal
orders rare protest are totally tree of danger or potential damage to others Toneelorth
worldwide measures take into consideration conflinements on a large portion of the human
rights occupied in protest, these are permitted just under constramed and thin circumstances }

In spite of evisting assurances in global human rights law 1t has been broadly percenved that

"Ar 9 L DR

T According o Black s [ aw Dicuonary Protest s o formal res clation made by w manntngocd or worriad insome
Jemonstration going to be done or as ol now pertormed  snd 1o connection therelo wherdby he communicates
s contradiction or dissatisfadtion or assens the demonstration w be done without wantimge woor fuchogs the
articte bung by and large W spare some nght which would be fost o himot s sepecsaicd consent could be made
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o or willul inierest in the demonsiration
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States need more noteworthy direction in comprehension and actualizing their commitmenis in
this ficld The Principles are expected 10 be utiliced by common socicty associations human
rights activists, lawyers, judges. chosen represented, open authorttics and ditferent partners in
their endeavours to tortify the assurance of (he privilege to dissent locally ternitorually and
tnternationalls basis * The concept ot Ireedom ot expression is not modern  The arguments of

Jurists about the origin of the treedom ot expression are ditferent

1.1 Elistorical Background

Modern ideas of politteal opportunity and individual freedom are not quite advanced
| houghts regarding resistance tor rehigious and pohtical thoughts developed throughout history
of manhimd Arcund 2 500 years prior extraordinany moral {frameworks underbming religious
flexibility thrived in China It also addienally thrved in 331 CE o the Roman I mpire and in

622 CL in Islamie Cra®

111 Developments in Freedom of Expression before Christianity

1.1.1 2 Socrates (469-399 BC)

Socrates 1s altnibuted with atempuing to free indinviduals trom the oppression ol built
up statements of faith e was the first who demand that we ought to transcend w hateyer sludge

happens (o grasp us heeping 1n mind the end goal to look for something better and more

*d
Y bid



genine e was in this manner the first 1o present the good 1deas sponsored by no power yet

our own particular capacity of reason ®

Socrates neglected to transcend a propensity basic in his time he considered prophets
important In any case, he questioned Homeric rebigion and ethics Socrates trusted that the
dinvine foree of Homer were no aides for profound quality  Rather than the disorder made b
the clashing nterests of these divine bemngs he behieved (hat the universe was guided by a
dinvne being with a feeling of reason a divmne bemg that was the well spring of human

awareness and profound

Socrates 15 not known a politically dynamic Tle did not talked lor or agamnst the
dangerous simple bolstered gosvernment that ok power toward 1he end of the Petoponnesian
wal However mavbe in hght ot the fact that Socrates had connected with a large number of
the blue-bloods who had bolstered the gosernment that ook power after the thrushing of
Athens 1o Peloponnestan war, or on the grounds that huge numbers ol his students had been
agamnst vote based system a few mdinvidoaly from the professional vote based system
administration that ook afler theocracy held him think Pioncers ot the new populanty based
admimistration had captured him  Ihes had faith in the customary forces of Athens and they
acetsed him ot not trusting the lords of the state with presenting new divine beines and with

detiling youth with his discussion

In court Socrates conceded that he didn t have confidence 1in the divine lorees of the
state howerer he expressed that he had not purposefully debased his kindred Athenians Tl
told the court that instead ot arraign him they ought to let him hknow what course of believed

was right The court wasn t drawn into that open deliberation with Socrates 1t discovered

"hup_www tsmitha com hl GBEO him T ast Wweessed 1207 167 19 PAL
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"hip www ancient eu socrates thast Aceessed 12001 16 10 06 P




Socrates hable and sentenced him to death On the off chance that Socrates had asked for a
sensible lesser sentence, similar 1o the custom in Athens he would have given the court a
chance 10 decrease his sentence tHe 1s portrayed rather as having stunned the court with 4
isobedient declaration thal as opposed Lo being sentenced he ought to be lauded as an open

sponsor 1[c was standing extreme, so capital punishment stood *

Socrates declared that he regarded and cherished the men ot Athens and that he would
never surrender logic As requested by the coun, Socrates drank hemleck and passed on i the

sear 399 BCF five vear after the Peloponnesian war had fimished ™

11.2 Esolution in freedom of Expression before UDHR

1121 Magna Carta (1215)

The Magna Carta, an agreement between an bEnghsh lord and his subjects 15 a Latin
expression signifying extraordinary sanction In 1215, a gathering of English nobles defied
King John, all gather 1o slow down therr activiies the dishhed ruler consented 10 sign
contract expressly layving out bus kin's rights [n spite of the fact that King John utilized the
Magna Carta as an approach 1o kecp up his throne tor a brief timetrame until he could recapture
the high ground m his battle with the respectability  the substance of the contract would
demonslrate to be dispensably imperative to future basic and scared law  Surprisingly, an

Lnghsh ruler pereeived the privtleges of his indiniduals ( for this situation aristocrats not formal

"md
Doug Linder  fin Fricd of Socrates legal ancient 12 60 (2007) 1-8 Also available a
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mdniduals) m wonning ' For instance, the sanction guaranteed that the subjects would not huve

their property unlawfully seized as inarticle 31

Neither we nor our baihitfs will take someone else s wood lor repatnng castles nor lor domng
any other work of ours exeept by the will of him to whom does the wood belong

It hkewise ensured the safe section of indiniduals all through the nation as in Arucle

‘It might be legal in tuture tor any one {aside from dependably those detained or
prolbited as per the law of the Kingdom and locals of any natton at war with us and
dealers who should be dealt sith as 1s above given) o leave our kigdom and to return
sheliered and secure via arrive and water wath the exception ot a brief perod in tine ol war
on grounds open approach, helding dependably the dependabihiy because ol us a
W hule a portion of the rights shetched out appear to be unusual today  the Magna Carta
changed the conditions the honourability had been enduring under at the hands ol the
government It likewise showed that nobedy including the sovereign was exempt trom the

rules that everyone else follows

1122 Desidenus Erasmus (1469-1536)

[ he Lducation of a Chrstian Prince ERASMUS said 1 1516 that In o free stae

tongues too should be free '

U osgsan Moaddt Darray Se wnns orsad docluraiton of Huarman Reetnsy Vlesones o Vodors Wl Hisgon
tNew York Chelsea [louse 201t 49
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Frasmus of Rotterdam '™ was a scholar and he wrote enough on the freedom ol
expression

Although Desiderius | rasmus was nol a humanist but from his present and previous
esperience he found himself such type person who should rase voiwe tor the nghts ot the
general public At first ime when he demand for the nights of the people so 11 was a surprising
quastion loreveryone ' In 1524, he publish a research paper which was agamst the basic views
ofthe Lutheran and m the favour of general public Although thes paper could notachiese very
much publicity but this was first step agamnst the power of the [utheran ™ Accordimgly
I uther’s also publish a paper to counter the paper of Desiderius™', m which Desiderius directly
altached by the Luther s through rehigrous statement that he s not a Christian In 1526 afler a
long give the detailed answer agamnst the Luther’s statement [11s no doubt that Luther’s create
many hurdles agamst Desidenius to stop but they cannot suppress his voiee for the frecdom of

Fxpression -

1123 Galilco Gahler (1564-1642)
Galleo Galiler was born in 1564 that year Shakespeare was coneensed = From an earhy

age  Galileo demonstrated s imvestigatine aptitudes ©* At age mneteen  he found the

"t esiderius Trasmus Rolcrodamus (1466-1536) known as Frasmus of Roticrdam or simphy Frasmus was g
Duich Renaissance humanist Catholic pricst socal cninie tacher and theologran
U hipson sihipedia org wik Desiderius_Frasmus (1ast Seeessed 13 01 167 35 PAD
Sl LN
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al brutal sinecrels charged words
" On the Bondage of the Will ¢ actualls  On withowt un Wall - or Concerning Bound Choree v by Maron
[ uther was distributed in Decembor 1325 11 was us answer o Desiderius Frasmus Dy libero arbiino revilement
s collatio or On L ree Wall which hiad showed upn September 7524 w1 rasmus st open ssslton | uther
alter 1 rasmus had boen watchlu) about the strategies tor T uther tor s long mu At ssoe was whether people alter
the Tall of Man are allowed to pick greatar wikhudness The Tevel beaded discussion in the maddle o | uther and
| rustus s oy of the most punctugl of the Relormuation asver the isoc ol unrestramed chorce and i
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1sochronism of the pendulum ** By age twenty-two he had concocted the hydrostatic parity -
At the age of menty five year accepted his first lectureshup at the University of Pisa Inside
of couple of more years Galileo carned a notoriety all through Europe as a researcher and
heavenly teacher In the end he would be percened as the tather ot exploratory material
science Galileo s witticssm may been  tahe after learnmg whereser itdrnes us -

On 12 Apnl 1633 boss inguisttor Father Vineenso Maculano da birenzuola selecied
by Pope Urban begins the examination of physicist and cosmelegist Galileo Galilker Gahleo
was requested to turn humsel T inte the Hols Oftice to start trial tor holding the convichion that
the T arth spins around the Sun. which was regarded blasphemous by the Cathelic Church
Standard practice requested that the charged be detained and disengaged amid the trail = s
was the second time that Galileo was in the last place anyone would want to be for declining
10 achnow ledge Church consentionahity that the I arth was the unfaltering tocus of the universe
In 1616 he had been prolibited from holding or guardimg his convictions In 1633 during cross
evaminationn Galhileo denied that he held confidence in the Copernicus see howesver hept on
expounding on the issuc and confirm as a method for exchange as oppused 1o convictton The
Church had chosen the thought that the sun moved around the Farth was an outright actualit
of sacred wnting that couldn’t be debated in spite of the way that researchers had for quite a
long time that the carth was not the tocal paint of the uninerse =

This time Galrleo s speciahzed contention didn t win the day On June 22 1633 the
church passed on the accompany ing request we mamntam judge and announce. that veu the
said Galileo have rendered yourself intensely associaied by this Hols Office with apostasy that

15. ot having accepted and held the principle {which 1s false and in opposition 1o the Holv and

-t
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Dy me Seriptures) that the sun 1s focal pomt of the waorld and that 1t doesn t move from cast

to west and 1s not the tocal point of the world =

1.1.2 4 Areopagitica 1644.- “A speech of Mr. John Milton* for the freedom of unlhicensed
printing to the Parliament of England™"'

This 1s genuine Liberty when free concenved mien advisving people in general might speak
free which he who can and will deserses high praise who netther can nor wall might held
his peace what can be jester in a State then this”? -

Multon starts wath serifiable proof (aking note of that Ancient Greeee and Rome did not
stich to the act of pernutting At times irreserent or olfensive works were blazed and therr
creators rebuffed however 11 was after generation that these wntings were dismisses as
opposed o precedimg 1t Milton's point s that 1f a content 1s (0 be dismisses 1t ought to first be
"analy sed negated, and denounced” as opposed to disallowed before s thoughts have even
heen communicated Milton calls attention 1o that pernutting was imitially organmized by the
Catholies with the Inquisiion This spoke 10 Parhament's religrous convichons simee it was
ruled by Protestants and there were clashes between the Protestants and Cathohies in | ngland
Milton gives senifiable samples of the resull taking after the Inquisiion including how there
were popes 1n Rome starting in the fouricenth century who got 10 be oppressine hicensers bor
instance, Pope Martin turned mito the first (o forbid the perusing of shochimg books and alter

that 11 the sixteenth centurs the Council ot Trent and Spamsh Inguisition denied writings that

were not even fundamentally smtul et just unfayorable to the monks ™

* Galileo cancurrd not 1o educate the apostasy any longer and spunt whatoser s Iot ot s Bile under house

capture Lttook vver 300 vears tor the Church to voncede that Galilea was correet and to dumonstrat lus innocenee

ul sin

" John Mhlon (1608-1674) was an | nglish poct polumiast and man of leters ind g ol servani tor the

Commuonwcahh ot 1 ngland under Oliver Cromacdl He wrote at a nme of rehigious fux and poliicat upheas al

and 1y best known tar his epic poem Paradie Fosi 016673 wriien in blank sorse

"hups _www dafmouth ¢du ~nolon reading_room arcopagiiiva Tt shibnl il ast Seessad 03 02 16 8 T8 PAL
LI

Thups  cn wikipedia org wikt Arcopasite sl asl Yeeessed U3 02 1o 8 36 PR
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Milton goes before his contention by talking about the reason for perusing [ le says that
Moses Davad and Paul were reahized which reminds his Protestant gathering ot people that
being tound out ncludes perusing “books of various types” ™ He contends this incorporates
even the "lernble™ or blasphemous books since we can gain from their wrongs and find what
15 vahid by considering what 1s most certainly not Milien's pomnt 1s that Ged mvested each
individual with the reason unrestrained choiwce and stilf small voice to judge thoughts lor
themselves so the thoughts in a content ought to be dismisses by the 1eader 5 own decision
not by an authonizing power ™

In spite of the fact that Milton perceves singular night he s not wtally Tibertarnan In

Arcopagitica as he contends that the norm stake worked best ™

1.1.2.5 Bill of Rights 1689

One of the persevenng protected legacies of the Glonous Revolutwon in 1688 whereby
the | nghsh Parhamentars powers under Witham of Orange vanquished o a greatoxtent French
roxalist troops under James 1T subsequently tinishing the Swant gosernments' uthzation ot
discretionary privilege foree was the Bill of Rights 1689 (LK) Article 7 ensured the night to

spedah [reely and imyvulnerabibity from court procedures in conneclion to matters assoctated with

3

Parliamentars procedures * The Bill of Rights 1689 15 an ron nerve ink onginal copy on
maitenal It 15 a umque Act of the | nghsh Parliament and has been in the guardianship of

Parllament since 1ts creation  The Bill immovably settled the standards of mcessant

" lahn Milon Areopagitica 1 Spoecd of Me ok Midton for the Fiborny of T alicamed Printing 1o the
Partiamone of Fandand woaldy an aroducion by dames Bl L owedd t5aw York Grolioe Ctab 1891H 16
“hid

" Thid

* Peter Johnston  The ‘Glonous Revolution Down 1 nder Parliamentan Privilepe and the Bl of Rights 16X9
iLK) - TUs Apphcation in Comimal Proceedings agamst Members of Parhamant 1 ngland and Australia
Compared  seradfian Dssocidfien of Comvtititionad Law (200130 225 Also v alable wl

hip sarneom abstract=23837 13 4] asl Aeessed U5 02 16 8 30 PAL
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parhaments free decisions and the rnight to speak freeh inside of Parllament referred to today
as Parlhamentary Privilege **

AMdditionally it was uohsed as a model tor the LS Bill of Rights 1789 [ts impact van
likewise be seen 1n difterent records seting up the privileges of people UDHR and LCHR are

the best examples of

1126 Voltarre (1694-1778)

Voltaire was a French Fnlightenment essavist student of history and scholar celebrated
tor his mind his assaulis on the set up Catholic Church and his support of flevibility ot rehigion
opportunity of expression and partition of chapel and state ™’

Voltaire was an adaptable author delivering works i practically every scholarh frame
ncluding plays Iyries books. papers and verifiable and investizatine works Tle vomposed
more than 20,000 letters and more than 2 000 bocks and flsers He was a frank promoter of a
few freedoms notwithstanding the danger this put hum 1n under the strict restriction laws ot the
ume  As a humorous polemicist he was now and again made utilization of his attempis 10
reprimand prejudice. rehigious doctrine and the |rench orgamizations ot his day *' According
to \ oltwire Freedom ot Lapression 1s the night of evers man woman & child ' He was o solid
schelarly challenger o the French government laws and its authonties For hus free thinking
and straightterwardness he was imprisoned tew times and esen sent into outeast His books

and discourses on common freedoms flexibility of religion opportumiy of expression and

Lo O Schwocrer t Dodlaration of ighis 1659 tthe Unineraty of Stichiean U niversits Macrolians
19811 289

hups _en wihipedia org wikit Yoltatre (1 ast deeessed 03 02 16 12 23 4\

M Thid

' hups thelureestdemocraey wordpress com 2012 06 16 3 oltaire - Ireedom-ot-exprossion-is-thy -night-of oy ors -
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13



most imperative of every one of his contenitons on partiion ot chapel and state tormed the
world tn numerous regards *-

Voltaire's contentions standards and savings are 1y pified i the composed Constitutions
ot numerous free majonity rule nations **

Yooltaire 1s credited with the accompanying quotes

(a} Tdonoragree withwhat vou have to san bar F I detond 1o the doath vowr righi 1o

1
el f i

(by fdereste what o wrne bt Pwordd gnoe nnc It no o muake 1 possihle tor o to
contine te wpite 7

Couple of persons can be taken to speak to the cighteenth century and to exemplits the
soul ol the edification and 1n addition Voltaire 1t may not be astonishing that many discovered
numerous ¢vents to remark on Gableo's tral given hos muludisaphinan hobbies and s

association 1n the cntrque of rehigion and religion and the battle tor opportunity of expression **

1.1.2 7 The Declaration of the Rights of Ylan 1789

Ihe Declaration of the Rights of Man an archive composed by the National Assembly
ot the T'rench Revolution was composed in 1789 Not at all ke the Bnish Bill ot Rights #
incorporated a procurement {or the right 1o speak treely tor all subjects and not just indinviduals
frem Parhament [t peruses the free correspendence ol contemplations and conclusions s a
standout amongsl the most valuable of the privileges of man Fach resident might accordingly

talk, compose and print unreservedly

- Ihd
*lbid
Tbid
" Ihad
Mauniee N Finocchiaro Rorvng Galf oo 1633 7992 (0 os Angades Unversits ot Califormia Pross 2005 115
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Article 11 states categonically that -
“The free communication of thoughts and opintons 1 one ol the most precious of the nights of
man Every citizen may therctore speak, wnite, and print heely. if he aceepts his own

responstbility for any abuse of this Iiberty 1n the cases sct by the law ™

1129 Frrst amendment

The First Amendment te the Lmited States Constitution classifies the night 1w speak
freels as a protected rnight The Amendment was embraced on December 15 1791 The
Amendment states

Congress showld mdake nu law rogarding a founduation of religion o torbidding the free
practice thereof” or shortening the right to speak freeh or of the press or the privilege of the
gener af population quaeth (o collect and to request ot the fogndatia e tor arevien of
Wtaneey

Proposed takimg after the in manmy cases severe 1787-88 light oner sanction of 1he
Constitution and ¢reated to address the complaints raised by Anti-! ederalists the Bill of Rights
alterations include certamn shields of majority rule gevernment particular surchies of indivadual

flexabilities and rights, clear conflinements on the administration’s energs m legal and difTerent

procedures and express affirmations that all forces not particularls appointed 1o Congress *

1.1.2.10. On Laberty {1859)
On Liberty 15 a philesophical work by Fnglish logician John Stuart Mill 1nitially
expected as a short paper The work distnbuted m 1859, apphes Mill's moral arrangement of

utthearianism to society and the state Mill endeayours 1o build up principles for the relationship

A1 the Declaration of the righis of the man and ot the dlizen 1789

* Amendment b US hill of nghts 1791

Hlames L Leahy Tho Furse dmendmont 17911991 mw humdrcd o Cof teccdum (e Universaty of Michigan
Molarland & Co 1991 289
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in the middle ot power and freedom He accentuates the significance of distinction which he
considered as an cssennal to the higher delights the summum bonum ot U tilitananssm
Morcover Ml eensured the blunders of past endeasours 10 guard singulants where for
mstance  equitable standards brought about the oppression of the [on's share vymong the
benchmarks buill up 1n this work are Mill's three essential ircedoms ot people his three real
profests to government mediation and his two proverbs with respedt o the relationshup of the
person to socicty which together shape the whole regulation of Mil's Fasay ™

On [iberty was an ncredibly compelhing and generathv welcomed work despite the
tact that 1t didn't abandon feedbach Some assaulied t lar n1s obvious brokenness with
Utihtanianism  while others censured ity unclearness  The thoughts exlibited 1n On Liberty
have remained the premise of much liberal pelitical thought It has staved in primt ceasclessh
since ity starting distnbution Right up till the present time a duphcate of On Liberty 15 gone
to the president of the British 1 iberal Democrats as an image of office A duplicate of the same
book 1~ additionally introduced 10 and altersward held by the president of the | iberal Party as

an image ot office ™'

1.1.2 11 *“Junst Oliser Wendell Holmes, Jr of the US Supreme Court (1841-1935)"
Oliver outhnes his belief in tree speech
T'he principle of free thought 1s not free thought for those who agree with us but

AR}

freedom for the thought we hate

"Danid O Brink - Mulls Pahneal and Maral Phatosophs  San Do {ogud Studocsy 17298 12007) p-§ 5

Avarlable at SSRN hup  ssencomabsiract 978824

‘Ulhid

S Obver Wenddd Holmes Irowas an Amenican jurist who seeved as an Associale Justice of the Suprame Court of

the U mited States tfrom 1902 10 1932 and as Acung Chiel Justice of the T nited States lanuars =1 chruars 1930
Cubanne P Wells  O0d 7 astuoned Postmodo e amd the foeal Ticores ot Omor Wondod Flo omos B
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I'he T'ramers of the Constitution ensured the right to speak freely and expression 10 the
residents of the United States with the Tirst Amendment, which peruses, 10 some degree,
"Congress might make no law compressing the right to speak treely  Almost since the receptron
ot the BILT OF RIGHTS nonetheless, the legal has attempied to characterize discourse and
expression and the degree (o which the right Lo speak frecly cught (o be secured A lew similar
to Justice HUGO I Dark,’" have trusted that the night to speak freely 1s outright [n any case
most law specialists alongside gencrally US natnes concur with Justice OLIVER
WIENDLLL HOLMLS JR  who [elt that the Constitution permits o few confinements on
discourse 1in specific situations 7 1o represent this pomt Holmes composed

" [he most stringent nsurance of lree discourse would not ensure a man in erroneously

velling fire 1n a theatre and creating a panic ™™

11 3. Evolution 1n freedom of Expression after UDHR

1131 The Universal Declaration of Human Rights 1948

After the injuries of the Second World War the UN's Universal Declaration of Human
Rights ot 1948 was the primary worldwide articulation ef nghts to which every single person
arc erinsically entitled It was a definmg moment vver and was a4 composed content
advancing peace and tact *

L'DHR was a breakthrough record ever Drafted by agents with vanious legiimate and

social foundations from all regions of the world the Declaration was announced by the United

™ Hugo Lalavette Black was an Amencan polincian whe served as o Demuocratic United Stales Senalor and
represented Alabamua in the Senate from 1927 10 1937 and served as an dssociate tustiee of the Supreme Count
of the T mited Stales trom 1937 (0 1971

“hnp  law jrank org pages 7023 Treedom-Speech htm] {1 ast Accessed 11102 16 2 11 PAY

* Ibud

hitp www theguardian com law 2011 vet 03 what-is=europedan-con ention-on-human-rzhts-udhr (1 ast
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Natiens General Assembly m Pans on 10 December 1948 General Assembly, and as a iy pical
standard of accomplishments for all pecople groups and all countries 11 sets out mterestingly.

essential human rights to be all around ensured ™

Article |9 states that -
Evensbody Tas the prividege to opportiminy of uopimon and expression this prodege
incor porates flevibiliny o hold condlusions withowt impedance and to fook fer oot and grant

A

data and thoughts throwgh umy media and payine lintle hecd ro hoondocks

1132 European Convention on Hluman Rights 1953

[ he Curopean tradition on human rights was drafted by the recently shaped Council of
Lurope in Rome on 4 November 1950 The tradition lor the securits of human rights and
essential flexibilities intended to accomphsh more noteworthy global sehidanity in percening
the egurvalent privileges of men and ladies and 1o consohdate 1he customs ol common
freedom It came into poweron 3 September 1953 The reception of the radinon by the Council

of Lurope was the imitial phase in actualizing the Declaration of Human Rights im composing ™

Art 10 sate 1hat -
*Fyverybody has the priviloge 1o flesabilits of expression This privilege might imcorpoiate
flexibility ro hold asscssments and to get and bestow data and thoughts without impedance by

open power furthermore, paymng hittle respect 1o wildernesses ™!

* Johannes blorsink Jfw f unersal Declaration of Human Krohes Qe Prattone amd Intent (Pennsy vania
Unmisersits ol Ponnss [vania press 2000) 282

* Article 19, the Universal declaration of Human Rights 1548

“hip www thepuardian com law 201 1 out 83 what-is-curopeans-com enton-un-human rights-ydh (1 gst
Accessed I 02 16 8 15 PAD

°" T uropean Convention on |luman Rights 1953 Arucle 10
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[ hen again, qualifications are addimonally frequentls made m the middle of discourse
and different acts for example, banner burning. which might have 1y pical eriticalness @

Instde ol the U S the right 10 speak freely hhewise changes broadls startmy with one
state then onto the next Of all expresses, the condition of California allows its residents the

broadest concen able scope of free discourse under the state constitution ™

12 2 Furope

Currently, all individuals from the Turopean Urnion and Council of Furope are
stgnatories ol the Furopean Convention on [luman Rights and addiionally having ~hitting
sacred and Jegiimate assurances for Mlexibihity of expression at the national Tevel 1 tkewise
these nations acknow ledge the ward of the European Court of Human Rights Every gathering
to the tradition must adjust {change alter) its laws and strategies 1o it tn with the Convention
A few, for example, the United Kimgdom and the Republic of Ireland have exphaith joined
(incorporated) the Convention nto their domestic laws ™

Nonetheless the states are allowed to sanction over laws and to ensure their nights and
hobbies said in the second part of Article 10 Sull their judgments are nierested in the Courl’s
rev kv A basic 1ssue m specific nations on the move is that the courts are not autenomous and
they need to translate the law in the most suitable route for their bosses "

I'or Furopean Union, the Charter of tundamental Rights of the Luropean Union
certifications flextbiliy  of expression el at present only has the status of 2 grave

announcement and i not binding law ™'

T Tid 15
b oat 31 32
" Ihid
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1221 France
I he Declaration ot the Rights of Man and of the Ciizen ol established quahiny states
m s article 1]
"Lhe e correspondonce af conteniplations aad of feelomngy iy o standont amongsd
the most valuable pnvideges of man am subroct along those ines pught talk
compase print openly spuare fif it s necessany | o react (o the misuse of this

It

frevdom mthe caves camtroficd by the faw 7 -

1.22 2 Germany

I he night to speak freels 1s ensured by Anucle 3 Parapraph 1 of the German Basic 1 aw
There are 1nany vase a tew reservations i Article 5 Paragraph 2 lor conlinements 1o secure
the young or to ensure an individual or aggregate’s honour agamst indrodual abuse or dilest

discourse 7°

12231 mted Kingdom

In 1998 the Umited KNingdom tacilitated Furopean Convention and surely  of
adaptabihty of expression it contains in Article 10 into its private law under the Hluman Rights
Act !

L' law imposcs a number of limuations on freedom ot speech not tound in some other
Jurisdictions For example s laws recogmize the crimes ol sncitement to racial hatred and

incitement to religious hatred ™

"~

S Artcde T Dclaranen of the Rights of Man [ 789
AT 3 Basic Law tor the | ederat Republic of Gormans Msalable w bip . swaws peselze-un-
internet de enehiseh ge enghisch pe himizpu030 (1 ast Avcessed G602 16 8 13 PAYY
“Arucle 10 Huwman Rights Act 1998 Ay arlable an
hup  www Jegislation 2oy uk ubped 1998 32 schedule | part | chapler 941 ast hovessed D602 16 8 32 PAD
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12 2 4 Eastern Europe

There 15 probably massive advancement in the ficld of the right to speak treely and‘or
eapression has been accomphished in Central and | astern Curope since the fall of socialism
Be that as 1t may, gentnne and unsuitable infringement of this flexabiliy aie sl dedicated 1n
various nations Oversight 1s practiced through roughness, trral and detainment or linancial
proyvocation '°

Russia Ukraine, Serbia and espeaially Belarus are the nations where the activities of
the powers most conspicuously conflict with the quahties and standards ot current

democrdey

1225 Turkey
Article 26 of the Constiiution of Turkey ensures the privilege 1o "Opportunity of
xpression”
Lrerybody has the privilege 10 express and seatter his her contemplations and
assessments by discourse in composing or in pictures or through other media
independently or by and large 1his flexibibity incorporates the (reedom ol getting or
gining data or thoughts without impedance by authonty powers ©This procurement
might not block subjecting transmission by radio 1\ silver screen, or comparative
mlends to an arrangement of authorizing ™ ™

Besides the Republic of Turkey is a signatory of the European Convention on | luman

Rights and submits to the judgments of the Furopean Court of Human Rights ™

T hups_ waww apunsouidds loundations ore pubhications scholarlorpm-trecdom-cspressionmiddle -e 1t (] ast
Acvessed A2 162 16 PMy
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™ Article 20 Consttunon ol The Repubhic of Turkes
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123 Australia

Austraha does not have a bill or revelation ol rights Ina case 1n 1992

I'he High Court of Austraha judged on account of Austrahian Capual Felevision Piy
[ i v Commonucalth that the Austrahian Constitution by aceommodating an arrangement of
agenl and dependable government suggested the assurance of pohitical correspondence as a
fundamental component of that fiamework ™™

Lhis flexibality of pohitical correspondence 1s not an expansive the nght to speak Ireely
Jas 10 different nations but mstead an opportunity whose reason for existng 15 Just o ensure
pohnical free discourse [his flexibihiy of pohitical free discourse 15 a shield against the

legiskature and the adnunistration just, 1t 1s not a shield aganst private hobbies ™

124 Africa

I he greater part of African constitutions give legilimate assurance to the right 1o speak

freely Be that as it may these nights are practiced conflicingly by and by ™
South Africa ts hhely the most hiberal v allowing the nght to speak freely exeept lor
the promotion ol contempt that depends on race cthnicity  sexval orientation (sex) or 1ehgron,

and that constituies tnsbigation to bring about mischiel ™’

125 Asa

A few Asuan nations give fermal legitimate sureties of the rnight to speak freeh to therr

subjects These are not be that as 1t may actualized practically speaking in many spots ™

Aneela Dalv [he Togal Frameworh inAustralia areond the U se of T oervption and  Anons mits i Duginal
Communications (20151 2 Asatlable at SSR™ hitp  ssrn com absitac(=25629 |6
81 Ihad
¥ Solomon Mcbrie Gofie  The Making and Uminehing el Polincal Communities in the Horn ol Atnic
Implicuntony for Cuizesnfip (20130 3-15 Aswlable at SSKEN _hup ssmn com abstract 2315013 (1 st
Accessed 06 02 16 3 30 PADL
TN Chostian Greon Drom Sovial Hosuliy o Social Modia Religious Pluralism Human Rights nd
Democrane Rolorm m Mtrica Mrocan luman Reehrs foav Joweemad 14 1020010 5233 Avwlable ot SSRN
hup ssrnocom absiract 2343311
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The right to speak [reely has been incredibly enhanced in the People’s Republic of
China as of tare, however right to [ree express s stll required enough work m western

countries ¥

12.5.1 India
I he Indian constitution guarantees freedom of speech 1o cvery cilizen and there have
been landmark cases in the Indran Supreme Court that have atfirmed the nation's pohcy of
dllowing free press and freedom of expression to esery citizen In India cinizens are hee to

cniiicize poliues polilicians bureaucracy and polivies ™

1252 Pakastan

Lach citizen have the privilege to the right to speak freely and expression and there
should be opportunity of the press, subject to any sensible confinements forced by law in
light ol a legitimate concern tor the grandness ol Isiam or the trustworthiness securtis or
safeguard of Pakistan or any pant thereof, wetl-disposed relations with cutside States open
request, goodness or ethical qualiny or m connection to conlempt ol court commission of or

mstigation to an offense ¥

“lbad 613
Y The constitution ot India 1949 At 19 (1) a)
" The comstitution of Tslamie republic of Pakistan 1973 At 19
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Chapter Two

Ongin, Role and Developments i the nght 16 Freedom of expression and protest in hisiory and
present situation in the Umited States of

Amenca

Introduchion

Ireedom of expression 1s seeured basially inoall consututions and e all major
mstruments of nternanional law  The US detends the freedom of expression thiough the Tst

Amendment, which slates that,

'Congt ess shall make no I respecting un itablohment of religion or prohibiting the froe
cverense tereof or abriduing the freedom of speedh o of the press or the right of the

peopde peaceably to assemble and to petition the covernment fur (o edess of grievances

The U'S Constitution protect even the most hostile and questionable discourse  [rom
gorvernment concealment, and grants direction of discourse Just under certain constrained and
restnicted circumstances The U'S framework 15 based on the possibihty that the tree and open
trade of thoughts supports understanding, progresses ttuth-looking for and takes nto account
the reply of hes The United States accepts and encounter has appeared. that the most ideal
approach 10 counter hostile discourse 15 not with direction but rather with more disvourse ™
ITistory has demonstrated that reducing free cxvpression by banning discourse does not promote
democracy The drafters of the U S Consttution percersed that when gos ernments disallow

residents trom discussmg certain subjects it frequently compels those nationals te talk about

Pt Amendment in the US constitution
* o lhd
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such pomts secretly ™' By permitting people 1o express their sentiments regardless o how much
the legislature and different residents masy differ with them the First Ymendment advances
straightforsardness and soctal dependabilin 1 This umniibited open level discussion
additionally compels thoughts mto the scholarly marketplace where thex should contend with
the thoughts unreservedly communicated by ditferent people > Ihis opposition of thoughls

I

implies that second rate or hostile thoughts offer approach 1o better ones

2 1 Devclopments i the Right to Freedom of Expression

In 1770 after the one year of American Revolution the M rgime provineial councl

passed a Declaration ot Rights that incorperated the sentence  The hieedom ol the cxpression
s one ol the best defence of treedom  and can never be Torted vet by authoritanan
Governments ' I'rom thirteen states, erght states comparatinely recognmized 1t In 1780 alier
four searof Amencan Revolutionan War discussion over the selection of another Constitution
brought about a divssion between Federalings for example Alexander Hamilton who supported
acentral government and Anti-federabists for example  Thomas Jetterson and Patrick Henry
who supported a weaker federal government ™ After o long and detwiled discussion o new
constitution came mto exstence on 17"™ Seprember 1787 | or the raufication of the constitution
there were required mine states from thirteen 1o recogmize 1t an the staie conmventions  Anti-
federalist was agamst the ranfication After all the Constitution of the Umited States of America
was i the Tong run ratified by every one of the thirteen states Inothe first Uiited States

Congress taking after the state governing bodies sohicitation Juames Madison propoesed twenty

S v Fafwadd WIS 16 11919
Thrams v L oated States 2500 % 616 (1919
Colhid
Thd
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established amendments and his proposed first draft of the Tust Amondment read as tahes

alter -

The cnid rights of none shall be abridged on accomwnt of yeligious hefict or worsiup
nen shall amy national religion be establohed nor shall the el and equeal nichis ot
cemscaeive be i am manner or onam preiext mpnged  The people shall not be depr nved
o abridged of then 1ight to speak (o witte or to publish ther sentiments and the - cdom of
the pross as one of the great bulwarks of berty shall o imiolable The people shall not be
respramed from peaceabhy assembling and comuling tor thea commen good nor trom

apphmg to the Legnlature By petitions or remomtrance for redross of then grievances

22 The Supreme Court and first Amendment

In spite ot 1ts long histors of maore than wo centunes the Supreme Court did not
appreciate freedom of expression wuntil 1919 It was not unnl atter Congress stituted
I.spronage Act in 191777 which sentenced the indiv iduals who {rustrated the war exertion that
the Court gas ¢ an underby mg understanding of the First Amendment to the Constitution: which
expresses that Congress should make no law compressing the nght to speak freely or ol the

Prress

2 3 Unprotected acts under the Freedom of Expression

[ ie SC has distinguished categories of |reedom of Fxpresston that are unprotuctad by the Farst

Amendment and might be precluded entirels Like obscenity detamation child pernography

" Hasnes Charles wral Fin st Anwondmient on Schools v Guade fromahe Fost vnendinient Centre p 13
TEsponage Aol 1917 Ch 30§ 3 St 217 219 trepealed 1918
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rcbellious words and (rue threats and such activities that would hun others are not protected
under the shadow of 1™ amendment The SC Court clanified m a case of 2010 that 1t would not
be liable 1o add more classifications to the checkhlist of kinds of discourse that as of now tall
outside the 1™ Amendment s domwin but it didn't totally decide out the likelthood that difterent

types of unprotected discourse exast

231 Obscemity

Obscenity ™ is distinctive 1in being the main sort of discourse to whach the SC has
denied 1™ Amendment insuranee without respect to whether it 1s unsate to people Agcording
to the verdicts of the SC there 1s proof that. when the Ist amendment adopted obscenity was
not i the domain of protection ' Therefore obscemity mught be banned essentially on the
grounds that a governmg body presumes that banning it seeures “the social enthusiasm in order

and ethical quahty """ According to the SC ol U'S -

Any individual has an established that  night to has e obscene matenial under the privacy

In2
ot his own private place "~ In any case  there 1s no sacred right (0 gnve obseene matenal (o
private utihize’ "3 or even to secure it for privale use LA coun assesses SVUTY Lamponem
mdependently and won't order expression as foul unless all variables exist Tor mstance if a

book utilizes coarse dialect and portrays sexual direet but tahen overall does not spedh to

vulgar mierests or has artistic worth 1t 1s net an obseene

s Neovone 35910 8 61 (20
In VAMGe o € atitumng 3STL S SR (1975
" Rotiy bondted Siesy 353 0S 1T 1 UST)
"Hbid
Sty Georwra 39T 0S 53T 01904
VU e Sty Rerded W2 0S8 35 (197D
Vil Metfus v F2 2000 Rochv ot Fom BEILON 123 (19T
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232 Child Pornography

Child obscemty 15 a matenial which visually portrays sexual behaviour by hids "

According to the |st Amendment 1t s compleiels unprotected notwithstanding whenat s nol
ne

mdecent " In 1996 1he (CPPAY which approved by (he Congress ' swhich characterized

"thild obscemity” to incorporale visual illustration that seem by all accounts o be ot a minor
regardless ol the fact that no mmnor 1s really utilized "' The SC pronounced the CPP A illegal
1o the degree that it disallow ed pictures that are delivered s ithont genume mmnors "Obscenity
that utthzed real children might be banned in light of (he fact that laws agamst it target The
ueneration of the work, not 1ts substance the CPPA by differentiation  [ocused on the
substance not the creation ' The legislature may not forbid discourse since 1t expands the

chance an unlaw ful demonstration will be submitted at a tew inconclusive tuture ime H

2.33 Rebelhious words and real threats

Rebellious worlds and real threals also consider bevond the  shadow ot 1 Amendment

protuction -

“Ihe rebellious words started in Chaplinshy v New Hampshare where the Court held
that rebetlious words by their extremely expression deliver damage or have a tendeney 1o

prompt a quich break of the peace and might be punished predictable with the 1™

PN New Yorky Jerpor 158 0% 7T 1982y amy one s nol bmitud o node caibiions or cuditbitions wowhich the outhnes
ol those arcas are discermiblu through Jtathing

ThPorney o 9508 JO3 (1990
WO he CPPPA 1996 was o Umited States federal Law to restrict cheld pornogr iphy on the mternet including i)
child pornographs
" Child Pornography Protection Act (CPIA)Y 1996

™ hhorefy T o Speech Coalion 435 10 234 (2002)
kid 239
MId 251

P\ qrgima s Bladk S381 0% 31323603 (2003) \subset of Faws that prohibit highung words are laws that
prohibt spuceh expressed weth the intent o threaten The Suprame Court s Tound thattrue thre ss mas be
pumshud withoat atlending the constitutm binding th cross-burning s a puticalich viralent loom ol
intimdanon th e may be punishod as a o thic i
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Amendment ' In this case. the Court mamtained a statute which disallowed a man from
tending 1o any hostile enticizing or ratating word to some other indiv iduat who s
legiumately on any road or other open spot calling lnm by hostile or negatise name: or
makmg ans clamour or outery i his nearness and hearig with the purpose to ndicule
outrage or pester him or 1o keep him away from seehing after his Tegal busmess or
occupation 't The state court interpreted the statute as denving just those expressions that
have an immediate nchination to bring about demonstrations of viciousness by the indnvidual
10 whom ndependently the comment was addressed '™ Given the constramed exient of
utilization the Supreme Court held that the satute at issue dud not prolibit ensured

expression '°

2.3 4 Prepare or convey disgusting matenals

Discourse may be Imiled in view of ity substance in the cvent that 1t falls inside the
restiicted class ot genuine dangers of viclenee ' Tor mstanee a4 Philadelphia lady was
sentenced 1o eight months omprisonment after she exited an unknown debilitating note on her

assouiale’s seat

235 Defamation

In the US constitution detamatory discourse s & wrong proclamation of agtuality that

larms a man's tame Jharacter or reputation '™ Under U nited States detamation law there are
p

¢ haplondy o Mo flampaiee 3131 5 372019049
hid al 369
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"*Treedmany Manlund 380 U'S 51 57-58 (1963
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various standards for legal authonties and private peopic = Speakers are managed more
promunent insurance when they remark around an open authority  rather than u prisate natn e =1
[he SC has granted very linited 1st Amendment shelter to detamation The SC declared
that public authorities and general tigures may not reclaim harms for defamation unless thes
demonstrate, with persuading clanty. that the defamatory explanation was made with real
grudge that v with intermation that it was wrong or with unwise ignore of whether it was
untrue or not * '
Indeed even where courts discover defamation they don't foree cnmimal discipline Rather
Lourts may summeon the speaker to make an amendment i the defamatory articulavion and or

dalso Mnancially remunerate the v ictim

2 3.6 Actiaties that can hurt others

Such acts or activities which could harm or hurt others are not protected by the 1
Amendment Words which customartls and in numerous spots would be inside the nght o
speak frecly secured by the 1™ Amendment may get to be hable 10 preclusion when of such a
nature and utilized as a part ot such circumstances to make an undeniable threat that they will
realize the substantine disasters which Congress has a pristlege to prevent = The character of

cach demonstration relies on the situation in which it is fimished *=°

T Ibud
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237 Burn>» mbolic cards as a symbol ol anti-war protest

United States vs O'Brien. was a verdict by the SC ot the US which dedided that a
criminal disallow ance against blazing a draft card did not abusc the 1Y Amendment's insurance
of free discourse =" O'Brien set on fire his Selective Sernvice enrelment anthentication in front

2" e was arrested and

of sizable gathering 10 1impact others to embrace his anti-wur opinion
conv icted after trial for abusing US Code a part of the Universal Militars Traiming and Service
Act subdivision 3 of which applies (0 any individual who produces modifies intentionally
demolishes purposely ravages or in any way changes any such authentication the words
sressed thus having been included by Amendment in 1963 % The nal court regect the
areuments of O Brien on the ground that such tspe of act has been already declared llegal
unlawful and pumshable ' The appellate forum alse declare that the pronouncement ot

comviction and fine to the O Brien 1s not the violation of 17 Amendment because through

\mendment of 1965 1t has been already added an illcgal act '

238 Advcertisement of drugs in the school

Adyvertising materials tor the use of drugs m the schools s not permtted by the US law
Advertisement ot drugs through banners directly or indireetly i~ the violation of schoal policy
and 1t does not come under the shelter of Y Amendment In Morse vs Fredenich case the SC
of LS declared that the 1™ Amendment give the right to Freedom of Eapression to the students

but (1 docs mean that students have no any himits regarding their nights ! Joseph Frederich

0 rred States v € B 39105 36T (190ky
™ ihd
- Thayd
|h|d
" d
M fora v Frodercd 531 00% 393 ¢2007)
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was J student of high school Juneau-Douglas which suspended by the prinetple of school
Deborah Morse for the siolation of scheol policy  The superintendent upheld the decision of
the primciple | rederick file a suit aganst the principle and admnistration of school by cdaiming
that his conshiutional night 1o treedom of 1spression has been violated  Divinict court
dismissed the suit by declaring that 1t 15 not the violation of 1% Amendment But appellate
lorum reversed the decision and held that Frederich right to Freedom of Fxpression were
violated Morse challenge the deetsson ol appellate forum in the SC SC not only reverse the
decision of the appellate forum but also declare a detanled judgement that such type of acts are
not protected by the 15 Amendment and prevention of such acts 15 not the violaton of 1

Amendment V*

24 VProlected nghts under the right to Freedom ol Expression

W ithout the above mention unprotected rights all other nghts o | recdom ol | ypression
arc protected under the 1" Amendment  In general, the law abiding ageneies may not torbid
the prople [rom parucipating n discourse The SC of the US struggled on regular basis o
claborate the rights which are exactly protected under | reedom ot Fxpression @here are some

cxvamples of those rights which are sccured under the 1™ Amendment in any case

[n West Virginia Board of Lducation vs Barnelte 12 the SC declared that the students™,
are free from salute to the American flag and students could never be foreed to salute the Nag '™
Before this judgement students were bound to salute the ag ot America Through this verdia

mdirectly provided Freedom 1o express to the students

= Ihid
UG Vargania Board of Bduc won v Barnette 319 0 S 02101413
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In Tinker vs Des Moines case, the court has declared that students ot the public schools
have the night to wear black armbands during the schoel ime as a sign of protest againsi the

\
Viemam War 'V

Cohen vs California’™ 1s such tpe of case i which the SC permit the general pubhc
to use the otfensine phrase or hated words to tonvey their messages o the government or
political leader '*7 Before this case 1t was 4 serious crime 1o speak against the government

thiough hated words

In Buckley vs Valeo '™ the court permits to contribule fund for political campaigns '™
h P £

As 11 was prohibition to cotlect meney tor pohtical purposes belore this case

Bates v State Bar ot Arizona, was a first case in which SC maintained the nights of the
attorneys 10 publicize their services 'Y Short background of this case 15 that John Bates did
gradugtion i lasw from Arizona State Uninersity an 1972 and get heence ol attorney trom
Arizona State Bar ' After recen ing membership start practice as Attornes 10 Arizona district
Court = Atter tour year of his practice he teet that there should be a fow tee schedule tor those
Jients who haye routine cases such as change of name uncontesied adoptions or unconiesied
divereed and not in a position to afford greater fee ' Tor this purpuse he adsertise his tee
schedule package 1n Arnizona Republic ' As i1 was an advertisemient with address and phone

but the State Bar of Arizona clearly forbade the lawyers in 1976 to adverising their services

P farker oy oy Veosnes W30S 303 (1968
ey Caftorma 30N TS (1971
bod
P Buchien s Talce 428085 1(197%0)
" 1bid
HORButeny State Burof trizona 433005 330 (1977
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' Draplinany

the state "5 Stare Bar imniated disciplmary action agamst John Bates '
committec after hearing the arguments from both sides suggest thal John Bates membership
should be suspend for not less than siy months '™ State Bar was notsausty wath this deciston
and chaltenge this decision in the $C by the praver to suspend the membership ot John Baes
for Iife time as he violate Sherman Anutrust Act'™ and 1 Amendment The SC along with
the suspension of John Bates reverse the deciston of the disaiplinany committee and held that

John Bartes did not violate Sherman Acdt and 1* Amendment The SC afse declared that John

3ates have the right to ads ertising his legal services under 1™ Amendment

In the case of Texas vs Johnson the SC established some primaiples for the protesiers
to record their protest ™ As it was a serious crime within the entire states of 1S to burn national

"U This case was a proneer for the protesters to permit them Lo

Mags or banners 1 the protest
burn national flags or banners as a sign of aggression n the protest '™ As 1t was ¢ serious matter
because through this decision anti-states actors can misuse 11 so the SC impose some
oxeeptions 1o this decision 7 Any demonstrater should not be yured other demonstrators
should not be torced to do the same act general public or natienal property sheuld not be

L=~

damaged as the results of this act 7 Short background of this s that in 1984 during @ national
republication comvention defendant Johnson participate n 4 political protestagamstthe policies

of administration of Reagan '™ When the protesters passing through the strects reached on

man road. Johnson burned an American flag before the gathering '™ No one was injured

N 181
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ncither anybody threatened with injuries ' State court of |aves convicted Johnson on the
ground that he violate Taves statute and alse ™ Amendment Appellate forum change the
decision of the state court but did not release Johnson, that although 1t 1s not ¢lear that Johnson
violate 1 Amendment but it 1s violation of the Taxes Statute '™ Juhnson challenge the decision
ol Appcllate Forum in the SC and the SC held that Johnsan s act does not (all under any crime,
neither he make any viclaton of 19 Amendment and slate statute '™ Lor the prolection of

demeonstrator s tights SC alse held that in the tuture protesiers have the right (o buin national

flag throughout states of America under some exceptions to record their protest ™

25  Other nghts Associated with the nght (o protest

T'here are some other human rights which are also associated with the night o

protest

2 5 1. The night to Freedom of gathering

Freedom ol assembly 1s essential Tor fulfifment ol right to 1 reedom of Lxpression or
Right to Protest Citizens’ rights to join their fellows in protest or peacetul assembly 15 basic
for any lunctioning democracy. and ot was a centre of the 151 Amendment Unfortundicls  law
enforcement authorities some of the time disregard this right directly through means proposed

o 1impede Iree open expression [n late history, difficulties to one side 1o challenge have come

™ Thad
b
b
" bt
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M numerous structures Sometime police get serious about showmgs through mass captures

unlaw ful utilization of power and curfews ™

2 582 Freedom of location

Fyversbody must have the opportunity to select the area tor protest. and the picked area
should be viewed as vital to s expressive reason States ought o allow the protests in every
open spol including places that are exclusive set are practivally open ¢ places that are
itciested 1 the open and routinely utilized for open purposes States ought 1o guarantee that
dissents can happen mside sight and sound of their item or tocused on audenee States ought
{o encourage counter-protests mside sight and sound of cach other m as much a this
concenable and consey satisfactory assets (o that impact States ought (v Hhewise cease trom

torcing hmitations on onhne reedom ol 1 xpression n

2.5 3. Frecdom to pick the siructure and way of protests

Frersbody ought 1o have the opportunity to pich the way and tvpe of the protest
ncluding ity length Peaceful direct activity should be viewed as a real type of protest: States
Should avoid 1o mtroducing time limits on the length ot duration ef protest in speaitic areay
States should also avoid trom restiicting people from covermg their physical character dunng
protests Any onstraints on obscunty an protest both online and abwo olfline, ought (o be
legittmized on the premise of an indiv idualised suspicion of a genuine crmmunal oflence Faer

tndnidual should be permitted 1o utihize digital desices m protest States should elevate and

" hipsy www aclu org issues iree-apeeih righin-protesisrs ¢ ast Seenssed 2008 20063 21PN
Brownstan Alan 1 Taking froo Eaerese Raghts Sscnomsh Case Hostern Boenve Fane Roven Mol 47
2006 10-14 Avalable gt SSRN hup ssincom abstrael 931687
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encourage the access of digrtal devices and 11s also pertument to mennon here that state should

12

not restrict the utithezation ot digrtal 1echnelegres 10 protest

2 6. State obligations and duties on the right to protest

[ here are some obligations and duties of the stales regarding the nght to pretes

261 State obligations

With respect Lo the right 1o protest state have many obhgations tor the protection of
nghts of the protesters but there are three essential obligations ot the state with regard to 1he

safety of proiesters and general public

2611 Respect the Right to Protest

State should not arrest obstruct or hrmit the privilege of the indiniduals to challenge but
10 the degree permitted by unisersal human rights law "% 1eis the obhgation of the state that
neither violate the nights of the demonstrators nor present them from their basic rights during
the protest State should respect the individuals and tulfil all requirements which will be

essentials for peaceful protest '™

1T Roger Power S Profest Pouwer and (hange 1o Facidlupaedid of Nomveolesr oo o 30T 0P 14
Itos ny Sitfrage 1% ashington Routladpe 2012y 139

buips_ www braw org news 2011 10 38 us-respeet=rishis-protesirs (1 ast dccossed 206 08 2006 1] S5 3\
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26 1.2, Protect the Right to Protest

Stale ought to attempt sensible steps 10 ensure the ndividuals who need to practice their
entitlement to challenge  This ncorporates embracing mieasures  important o avord

mtringement by outsiders '

2 61 3. Fulfil the Right to Protest

I s 15 an additionally oblhigation ot the state to build up an empowernng situation for
the night to protest 1This mcorporates giving viable solutions for imlrimgement It s inctude
in the necessary obhgations ol the state regarding the rrghts of the demonstrators (o fulfil their

additional needs during the protest '

2 6.2 State duties

There are alse some positine duties ol the stale to guarantee those people who may practice

their Right to Protest

2621 Proicel the human nghts

[he first and toremost duty of the state 15 to proteed the human nights at the place ot
protest with all respects Certity that human rights assurances apply (n all challenges cven
where there are indinidual or across the board demonsirations of brutahity or where

cireumstances require parcular and briet hmitations on the Ril? I
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2622 Protect the participants
1he second duty ol the state 15 to provide adequate security 1o the protesters | Hectinely
ensure protesiers, close by other individuals agamst any type ol danger or brutahty by the

indiv iduals who wish to avert upsct or deter challenges icludmg provocateurs and counter-

)
demonstrators '*

2623 Provide the security to the general pubhc

I 15 also include 1in the duties of the state to protect the general public which are not
paihicpating in the protest '™ During the protest the nights of the general public could never be
ienored neither the security of the public property vould be ignored State should take such
steps n which eversone will be safe and not prevent from his her basic nights either he her 1s

a demonstrators or general public !

2.6.2 4. Non-discrimination

States should ensure n their enactment and guarantee that everybody can practice ther
Right to Protest simularty without discrimmation tor example race sex ethmiciis religion or
comvicon  mabihity age. sexudl ntroduction  sex character dialect pobtwal or other

o
LI

sentument. national or social inception, nationality  properts  birth or different stats

1 [hid
" bid
LN
e Thad

40



27 Main Three Reasons why Freedom of Expression 1s necessary to a free society

There are three main utmost reasons that swwhy the Fob s necessary for a tree soviely

2.7 1. [ he base of self-fulfilment

It's the establishment of self-satisfaction | he privilege to express one's conswderations
and 10 discuss uninhibitedby with others certifies the pride and wonh of ¢very single imdividual
from society and permits every person to understand his or her tull human prospective In this
way opportunity  of expression 15 an end i nsclt and accordimgly  merils sociely’s

considerable '

272 Improvement of knowledge and search of truth

It's hey (o 1he achiesement and headway ot intormation and the search tor reality The

famous mineteenth century author and common hbertarian John Stuart Mill ™' tought that
cdified judgment 1s conceisable just in the event that one considers all realities and thoughts
from any source and test those wdeas one's own decistons against restriching perspectives In

this manner, all perspectives even those that are ferrible or socially destructive ought to be

spoken to 1 the pubhic eyes can become commercial hub ol thoughts '™

Thips  waww aclu org bregdom capresaign-adJu-posiion-papor st accessad 0503 16 1 1Y A
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273 A checking system of gorernment’s policies and functions

IUs importanl 10 our arrangement of selt-government and allow the Amencan
mdinviduals a "cheching capacity” against goyvernment wrongdoing and corruption In the event
that the American individuals are 10 be the experts ot their destiny and of their chose
government they should be all around educdted and have permission to all data theughts and
perspectives  Mass lack of awareness 15 a reproduaing ground for mustreatment  and

T
oppression |

b
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Chapter Three

Freedom of Expression and Protest in Palastan - A case law study

Introduction

Fundamental rights are important rights which are given by even weltare state 1o 1ts
pubhc I the constitution of Islamic Republic of Pakistan these rights are incorporated from
article erght to twenty eight 1 reedom ot expression 1s an important human night which s given
m the article 19 of the constitution  This right s acknowledged by micrnanonal Ly i thar
different conventions as i the article nineteen of the (UDHR)' and article mine ol the
(ICCPRY'™ (ICESCR)Y'™ 15 also acknowledges this right of freedom of expression The
constitution of islamic Republic of Pakistan 1956 article cight provided tor the right to freedom
ot speech 1962 constitution did not clearly mentioned this nght while through different
Judgements at was acknowledged In the Constitution of 1975 at clearly menntioned that exveny
person has right to speech but there are certain imitations as no one «an spcak apdinst the
mtegnity of [slam against the security of the country as defence of pakistan No one has night
to speak to disturb the public order as well as relation to contempt of court and against the
relation with other countries

Ihere are many polineal systemn in the world Iike democracy dictatorshop autocracy
and kingshup  The best pobtical system out ol all which discuss precedimg s democracy In

present time avery developed country has ¢ democrauc political system 1 or the desclopment

T A 19 L miversal Declaration of Human Rights (0 DHR) Pakistan s the signators of TIMIR and abso e lode
n the hist o} those coumnies who raufs it

Ay Imernanenal Convention on Cral and palineal Rights (1CCPR) 1966

" Internabional Covenant on Fronomie Souialb and Cultural Rights (101 SRy 1976 Pakistan ranbied this
covenant in 2008
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of democracy as well as to control the menace ol terronsm, 1t s utmost needed [ree speech and
press So people can [reely give their opiion and cast vote for the formation of government
So 1eal demogratic government can come into exstence
Not only constitution of Pakislan accept the [undamental nghts, Islamic law alse
acknowledged and accept the basic nights as freedom of expression and press No o van be
compelled to enter in Islam Some people criticized the constitution of Pakistan and especially
section 298C of the Pakistan Penal Code (PPC) In which 1t 1s prohibited to Ahmadies and
Lahories group to use different numes as Azan Caliph prophets and Uimmaba tul memeneen
In this way some scholars said that this seetion of PPC s not giving the night ol tree speech
[n fact every rightis notindefinite as the constitution tel!ls that ev ery one has night to tree speech
but subject to certain ltmitation
Lhese rights has giving by every welfure stale for the battierment of s public o nation
can be bwilt with lot of imuation  Therefore they are utmost needed tor the development of

welfare state as well as meet the challenges of present time

3.1 Constitutional Deselopments in freedom of expression

[he ideology of Pakistan based on the protection of Mushims as well as minonties
because Mushims were not protected in the sub-continent Hindus were not 2iving therr
legitimate rights  As Quaid-c-Azam Muhammad Al Jinnah demanded i his tourigen points
When Quaid-e-Aran and other leaders of the Mushm 1 cague thought, Ihindus will make the
Mushims their slave and they are not ready to give their basie nights They frustrated trom the
rreatment to Congress leaders and started struggle for their own homeland In result Pakistan
came into existence on 197" of August 1947 In that tme the Indian act 1935 was 1ahen as
[nterim constilution of the country  After it, in 1949 an objective resolution passed for the

legislation of new constitutton Atter a hard struggle, Mushims become able to make their first
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constitution in 1956 1 undamental rights were incorporated in the constitution especially artwele
eight deals with treedom of expression  [his consbiution was suspended in 1938 by Governor
Ghulam Muhammad After this, in 1962 second enacted constituition promulgated m which
clearly fundamental rights were not icorpoerated  This constitution could not work tor long
ume A new temporary constitation  the name ot legal frame work came into existence Afler
this order, the third enacted constitution 1973 promulgated Article erght 1o twenty cight of this
constitution deals with fundamental nights especially article mneteen ot this constitution deals
with freedom of expression and press Under this right every citizen of Pakistan have night to

express his view without any fear

311 Freedom of expression mm previous Constitutional Documents

3111 Freedom of expression in the constitution 1956

Constitution of 1956 was Nirst constitution of Pakistan which was came mie existence
atter a hard struggle of nine years In this constitutton. fundamental rights were mcorporated
for the protection of all ctizen of Pakistan and especially mmonties Article vight ot thrs
consttution deals with | reedom of | spression and free speech Now rescarcher will present
two cases which were decided by the Supreme Court of Pakistan -
Jabindera Kishere v Provinee of Fast Pakistan

Ihe Supreme Court of Pakistan has decided in 1his case no tight can be properiy
desenibed us fundamental 1if the legislature can take 1t away by a law not imvolving an
amendment of the Constitunon or unless 1ts suspenston or surrender in Ja national emergenes

1s specificalls provided by the Constitution itsell ™

" Jabhmdera kashore s Provinee of Fast Pakistan 1D 19375 Y
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[ ast Pakistan v Mehdr Al Khan and others
It was held that the essenual characieristic ot tundamental rights is that thes impose
Iimitations express or imphied on pubhe authonties legislatinve exceutinve and judicial

prohibiung them trom itertering with their exercise

3112 Freedom of Expression in the Constitution of 1962

Lhe second enacted constitution 1962 of the constitution of Pakistan did not clearly
mentioned the treedom of expressien as laid down in the present constitution of 1973 But there
are some impaertant decision done by SCin respect of Treedom of Fapression Some ol them
are given below
Ch Mansoor Clahi v Punjab Government'®-

In this case 11 was held that expresston law as used in Article 2 ot 1962 Constitution
{corresponding to the present Artuicle 4) was not negessartly confined 1o writien statute or any
other law but 11 1s covered through the judgements of the courts  These judgements of superior
courts are precedents for the lower courts  The Supreme Court of Pakistan infer thas rights in
1ts many decisions As i the Manzoor T lahi’s case thiy case was rejected by the SC by the
majority of justices by 1 B Aliv The State'** making a basc the case of \sma Jilan s case!™
diier & comprehensive discussion the Cliet Justice o SC of that ume Hamoodur Rehman
stdted the meaning of word law 1~ imited to positinve law  In simple language connotation of
cxpression law used in the sense ol a formal pronouncement of the will ol competent Jaw-

aner and 11 did not vover all vther legal voncepts or theories Onee again same matter came

belore the $C i the case ot I ederation of Pakistan v Unsted Sugar Mills 1id'™® Muhammad

ULt Pakostap s Mehds A Rhan and others P11 1989 S0 387

"™ (h Nhinvoor shes Punjab Gosernment LT 1978 5% 66

PR O Ahy TheState PL D 197385 30

* Aama hlam sy Gostatthe Punpab PL D 1Y72SC 139

Y boderation ot Pahistmoy L oneed Sugar Shlls Trd P 197780 307
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Gul Justive wrote the judgement at end of discussion  both articlke four and  eight
contradistinetion with any custom and traditions having the foree of law and thus must be given

limited vonnotation

3 113. Freedom of Expression 1n the Constitution of 1973

[he constiution ot Pakistan 1973 also gudrantee of the basic rights  These nights are alwavs
onen te independent states to their masses  These nghts cannot be viclated i any situation
uplit or unless constiution s suspended  They van be suspended only in the me of emergeney

or martial law  The following articles of the constitution are regarding tundamental nghts

In Pakystan, the Fundamental Rights are enshrined in Part (11) Chapier (1} of the
Constitution of Pakistan 1973 (the Constitution ) and relate to Securtty of person
¢ Article 9} Sateguards as 1o arrest and detenuon (Article 10) Right to tair trial ¢ Article
10A) Slavers Toreed lubour probibited (Article 11 Protection against retrospective
punishmentt Article 12) Protection against double punishment and selt-merimmation
{Article 13) Inviolability of dignity of man (Article 14) Ereedom of movement
(Artick 13) Freedom of assembly ( Article 16) | reedom of assoctation (Artile 17)

t reedom of trade business and profession (Article 18) Free speech ( Article 193 Right
to inlormation{ Article 19A) Rehgious nghts tAtticle 20) Sateguard against tavation
for purposes of any particular rehgion(Arcle 21) Sateguards as 1o educational
mstitutions i respect of rehgion {(Athcle 22) Provision as to properts{Article 23)
Protection of property nights(Article 24) [quahity of ciizens(.Arucle 25)  Right to

cducation{Article 23A) Non-discrimination in respect of aceess to public places
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(Article 26) and Safeguards against discrimination in senvices {Article 27)

Preservation of language script and culture (Article 28) "™

Article mineteen of the constinution deals with the treedom of expression Phis article clearly
tells
Lyvery vitizen shall have the nght to freedom of speech and expression and there shall
be freedom ol the press subject 1o any reasonable restrictions imposed by law 1n the
mterest of the glory of Islam or the integrity securily or defence of Pukistan or ans part
thercot fricndly relations with foreign States public erder decency or moraliy orm
relation to contermpt ot court commission of or inciiement to an offence a
In this article a bar 1s tixed on legislature as well as the executive authorities that they
have no power to mterference in the freedom of speech and press bul certain hmitaton are
also attach with this freedom If a persen speech in such way on which faw has fined
reasondable restrictions 1t wall not amount 1n freedom of speech
Article 19 of the constitution gudrantees the Freedom ot | xpression and adjacent to 1t the
right ol freedom of press In tirst consutution of 1936 10 swas not speciiically given this right
This article was incorporated in the constitution of Islamic Repubhc of Pakistan 1973 10
specifically show the importanee of this right Now media has become important pillar ol state
[or the treedom of press, acquire information 1s needed Right to obtain intformation includes
nght 10 access to the basie source of mtormation ™ Fhis right v also acknowledged by
Supreme Court of Pakistan i 1ts judgement In this judgement $C said 1t a nght of even

vitizen ot Pakistan to take informaticn about the public documents it also said this right s

"™ ) he Constitunign o1 [slantic Republic of Pakestan 173 Part 11 Chapter 1 Vv alable at
hup_ www pakistan org pabistan comstiubion (last Yeeessed 31 U8 20016 3 25 PN
BT Ak Const oart 19

™ P Cotemany L nonol India A TR 1873 5%¢C 106
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correlate with the right to FoE because this nght cannet be nmplemented without the accessmg

mtormation %

3.1 2. Freedom of expression in the regime of President Zia ul Hag

The constitution 1973 of Pakistan guarantee the human nghts and specifically his article 19
gives gudrantee ot freedom of expression and press, though there are certam hinutations W hen
General Z1a ul Haq suspended the constitution of Pakistan and enforced the martial law  he

suspended the fundamental rights which were given by the constution '

313 Proiestin the era of ervez Musharral iegime

In the regime of General Musharral the year of 2007 was very violent and it includes
mans things The ex-chief justice ot supreme courl of Pakistan was suspended by General
Musharral, operation in Lal Masyd bogus presidential elecuon the killing of Bloch Sirdar
Akbar Bugati and s companmions, impuosing emergensy as well as suspension ot the
constitution and slay ing of the ex- prnime minister of pakistan Mohtarma Benazir Bhutto ™!

General Musharraf ordered to Chiet Justice Ittikhar Muhammad Chaudhary to resign
from his post 11s refusal from resign create a worse condition between the miluany executive
and Judiciary  Lhis action of chiel justice got much impertance and populanity among the
public m this way a4 masses on large scale become the part of lawyer protest Belore this

incadent, judiciary was unpopular and scparate institution ot the country Lawyer acted as like

central part among the state and population Some other protesters who were demandimg tood

YA Juhammad Nawaz Sharl Vo President of Pakistan and others P LD 19953 5C 173

" hup  sws e pakvisit com pakistan ssulhdyg html (1 ast Yecessed 3108 16 3 16 PAD

™M htp 0 search proguest com openy iew [WOTEME593908he d9I 1 LIE20 1256 | 'po-uripsite gscholar i 181
Accessed 3108 163 52 PM)
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on low cost made a part ol this protest In this way a large number ot people become part of
the procession and a great pressure was buitd '%*

According ACI LD (Armed Conflict Location and Fyent Datasct), a very detad report
about the politcal violence n developing countries from January 1, 2006 1o clection The
number of all contlicts were 2399, especially 874 contlicts were about riots and prolesiers
Some were other conflicts include bad treatment with civilians bartles '™

847 protesters were further divided into six categories and they arc follow as

Against U S A | these were anti-American protest (¢ g air-sirthes drones generally
agamst the U'S ), 2 Government these were protests for dissansfaction towards the
government {e g agamst emergency rule suspension of chief justice polive brutahity
or general anti-government) 3 Grnicvance were pimarily 1o show all-treatment or
njustice towards something speaific (¢ g largeted killings agamst electricity load
shedding water shortage, ¢ivihan deaths or general displacement towards a specific
event). 3 local are protests that were confined only to a specific Tocal and were not
spread throughout the country. (e g bombings that occurred in only one ciy, college
activities, hidnapping, or murders), 5 Political, these protests were carried out by
specific pohincal parties either held speaifically by them or for their agendas (e g
protest agatnst causes — Bhutlo s death lorture of political leaders, or untair ireatment
— other political parties. and other percenved mjustives) 6 Rehigious were held due 1o
rehgious contlicts (¢ g mulntary operation against the Red Mosque desecration of the
Qur an. and — Ilindus Shutes Buddhists and other religious mimonties protesting for

crimes against thur behefs) ™

R hps www pabistantinmies som wopies Hubhar-mubammad-chaudhis (Last Accessed 18 08 20lo 11 18
AN

" hlps www strausseenter org aeled himl {Last Accessed 31 08 16 3 30 P2

" hups  www prio org Data Armed-Conthiet Armod-Conilict-1 vcaon-and-1 sent-Thata (1 ast Aceossed
To 08 2016 10 18 PN
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3 2 Hurdles to Ireedom of cxpression and protest in Palastan

Pahkistan 1s a developig state which mto extstence 69 ycars ago When it came into
being. the founder Tuced a lots of difficulties In this time he said we will tirst meet other
challenges of the tme afier focus would be on the constitution lie was thinking 11 1s not a
greal problem for me because 1 am an advocaie as well as people of Pakistan believe on me
This was reality but unfortunately he died in 1949 After it such charismatic leadership could

nol come (n politics of Pakistan

321 Lackof FEducation

First important rcason 1s lach of cducauon there many problems i respect of
cducation lirstly mostly people are illilerate secondly those who are hiterate (hey got
education from diflerent system Commonly researcher divide the Pakistani student into (our
kinds {irstly those who get education from madrasas secondly get education trom gosernment
schools thirdly those who get education from private schools like beacon house and city
school system and last of all, some students who are from rich family get education from
foreign countries '*° Lhe approach of students who get education from four different system 1s
also different and they are not ready to hear each other In this way, they cannot work together
and demand their night of speech and expression " Thirdy in Pakistan a student has to learn
three language n one time 1hs mother language 15 Punjaby Pashto  Sindhi cte National
language 1 Urdu and students get education m Urdu 0ll the class of five after that

automatically 1 nghsh s started In this way most ol students leave the education due Lo

©ostd ] eountr report Pakastan Poserty Reduction Strategy Paper (nternanonal Moot Fond 201t
Asatlanle at

hitps _buohs poesle com ph books 1d=8Db1 M9 N G0RC & dy=luck _ot-cducauon—in—pahkistand sour.e=gbs_na
shinks s (Accessod vugust 31 200

" 1bid

51



197

muluple language ' These all reasons of lack ef educatien W han peeple saill not able to learn

hastc education 1t s not possible for them (o demand thair nights

3.2.2. Poverty

It 1s said that poverty 15 the mother of all ¢cnme In developed nation there are some
people who have no nformation about their basic rights But as compare 1o developing
countries they are very less innumber In developing countries, people only think how can be
manged food for the next tune ' Government have not finance to develop the msttution So

people can take education and can demand their nights "7 But in developing countries like

2

Pakistan poyerty 15 main element which should be climinate for the fuifilment of basic rights

323 Terrorism

Terrorism has become an international issue  International communtily 1s not able 1o
develop consensus on the defimition of ierrorism  Fhere were many elforts done to control the
menace of terrorism at national and international level ' But they all arc vail Due to terrorism
no will speak truth at national and international level %= [ herefore, people do not demand their

basic rights

3.2.4. Polttical instabihty
One of important reason 1s pohtical nstabihty  [rom 1947 o0 2016 many tme

constitution 1s suspended and marnal law 1s impoesed 1 irst constitution was suspended afrer

Tl

" Hun wa Son Inegunihty o Human Oppertumities m Desddoping Asa e Davciepntonr Dunk
foonuniies Borkmy Paper Series No 328(2012) 6-11 Available at SSRN hUp  ssencom abstracl=2 103010

"M lbid
' Ibad
1 Basil Siddique Dows Poseriy Tudl Torronism [ ediorad Board of fovenue tATK Counaly 120102 7-16
Vvatlahte at SSRN htip sorn com abstract=218 1390

" Ihid
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two years, sccond constitution was suspended after seven year third constitution was suspend
by General 71a ul Haq m 1977 only after four vecars afier enactment =" This constitution was
restore by democratic government afier ten years of dictatorship =" General Musharraf agam
suspended the constitution in 1999 This dictator remained nll 2008 In 2008 Paksstan people
party came n power Such type of pohincal mstability also one important factor of verse
condrtion of country In such types of govemmeni, people tear o speak about any policy of the

povernment | his was a big hurdle for the enforcement of basic rights = °

3.2 5. Unfair election system

In developing country people are illiterate they cast yvole on 1o person who 15 [rom their
own cast Secondly. 1t 1s mostly said by pohitical partes nigging 1s done n the clection =
Through such 1ype of election 1lhterate and incompetent Poliian vome in power They save
thew own interests  They do not give basic rights to 1ts masses  This 15 also a reasons ot lack of

freedom of cxpression

326 Corruption

There 1s o rampant Corruption m Pakistan society wealth 1s considerad 10 be the only
source of gettmg respevt =% They think how we can earn more money  In such system. honest
people Iife has become miserable 1herefore people cannot [reely express their views Most of
people indulge in corruption 1hey think. 1f they raise slogans tor tundamental right they will

nol contimuge their practice

U Paula ROSNuwhorg Jedyonsr e Sate C onets wnd Comititronds Polimcs o Padiaaa Uew York Canbndac
L ey 2002y 83

- Ibad

- Imd

" hp  www hullinglonpost com mabth-sirgg-ahbar pahstans-unian -glection_b_3200750 hinl (1 asi Aceessed
U8 18 2016 10 6 IPM)

7 Rab Nawaz Hingoro v Gostol Pahstan P L C 2008 515 509
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3.3 Restrichions on Freedom of Expression under the constitution of Pakistan

I he ¢constitution 1973 gives right 1o every person that he can express his views without
any fear but some restriction iImpose by same section of the Constitution of Pakistan No one
can talk aganst the religion security of Pakistan ™™ Article 295C of criminal law prohibit two
groups 1 us¢ the name of Azan, Ummul mohmineen etw  Some scholars crincise the

constitution that it 1s not tully giving the night 1o tree speech

331 Maun Challenges to Freedom of Expression on our homeland

[he foundation of this country was laid down by Quaid-c-Azam [or the restoration ot
fundamental rights of the Muslims and all minorities These fundamental nghts were made the
part of constitution of Pakistan In these nghts mmornities are fully protected Lvers aiizen ol
Pukistan go anywhere in Pakistan He can express his view about the government policies and
government should act upon the public desire under constitunion But practically  this 15 not
domnyg which s written n the constitution Now researcher want 1o put case law so it practical
term can be cheched

In the YouTube Casc 1e Wnit Petition 9382013 m front of 111C have argued (hat
sanctions on the Y euTube 15 1llegitimate and illegal because government s vielating the spirit
of constitution 1973 article 19 Some videos regarding the defamation of Holy Prophet was
uploaded on YouTube and 1t cause to protest m whole country  This ban on Youlube by
executne was 1llegal because 1t violated the basic structure of the constitution Constitution
article 19 discuss about the reasonable restriction imposed by law It means this power is conter
to legislature not 1o executine which 1s void **° The judge was agreed with this argument and

government could not produce any counler argument but gevernment try 1o linger on the case

- The State v Abdul Ghaltar Khan PL D 19371 0h 142
S oabulala Maududi s Gost of West Pakistan PL D 196150 673
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as long as possible *'” Afier a lopg time ban was removed ='" In this way, government s
creating hurdles in the way of fundamental nights which provided in the constinution of

Pakistan -'*

332 Impumty

Government s nol »o sertous for the development ot true democracy and freedom fo
express inctuding protection ol journalist on sensitive 15sue as well as 1t has furled 10 end the
culture of impunity  In result of this 1gnorant behavieur ol government the number of crimes
are increasing continuously. these mereasing rate of hilling ol journalists became a dangers for
those who talk about the ditterent political and ideological views = In this way people cannot
discuss their views N owill cause to stop the new 1deas which 1s utmost need of the time and 1t

s also a one type ban on human rights ="

3 4. Freedom of expression 1n Islam

Under the Shelier of Freedom of Fxpression no one has power to vielate the principles
of Islamic system Those who violate the principles of Islamic T aw and give oftensive speech
may be punished under Islamic law Tt could be found from the hie of the Holy Prophet (PBUIL}
and his first four compamens, those who committed blatant disbeliel be punished severshy

Propagation of Islam 1s not allowed under coercion but Islam saves the Mushms agamst the

=MW Penuon 958 20013 LIIC also avalable at hup www mediadelence ong blog mapor-chsllonpes-
lundame ntal-right-Irgedom-speech-pakistans YViltsul, W s (last aceessed 17 10 ES T 10 PAY)

1 bid
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¥ At least 71 yournalists and media workers have lostther Iives sinee 2001 while pursuing their dutics in Pakistan
sld a report released as the Lnited Nanens marks as the International Day w1 ad Empunits Tor Crimas against
Tournallsts Pakistan ranks as the (ifth worst countes in the world 0 terms of the aumber of unresalvad Cses ol
violence against journaliats There are sull ar feast 22 sueh wases open tn Pabistan dvnlible
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ageression of these who reject the freedom of believers But fitnah™!™ cannot come under the

shadow of treedom and no validiy can be clatmed under the Islamie law

There are two (llustrations which rescarcher wants to present here so the drfference can be
made between fitnah (sedition) and FOF

The second caliph of Isfam Hasrat Umar (R A} was deciding the case of thett He (R A)
asked a question to thief, why did sou commut this erime? Inreply he said - Ttwas God s will
[tasrat Umar (R A) anarded some additional punishment to thief because he was misguiding
the general pubhic ="

According to another report Tlazrat U'mar (R A) found 1in myestigation some people who
were drunk He (R A)Y asked trom them why did vou drink” Inrepls they recited the verse of
Holy Quran (Quran 390} This verse of the Holy Quran was i the context ot gencral
imponance 1~ undersiood in such terms that it could probably be elaborated as along those who
are stratght torward and remain steadtast in nghteousness to cat and drink whatever they wish
This verse was mn general context while these people use 1t n speaific situation  while
specifically 1t was prohibited in another place (Quran 3 90) Harzrat Umar replied tersev - THad
you been prous vou would have avoided drinking  This report Jlearly savs he awarded less
puntshment because it was mcidental and they excuse on thar sin They were not iy ihing the

others o start sin as well as they were not challenging the already accepted meamng ot Holy

:
Cuan 7!

3.5 International Covenant Signed and v enfied by Pakastan
Lreedom of [ wpression 15 given under many cenventions of the United Nation

Urganization (LUNQO) Trecdom of Pxpression s very necessary lor the dovelopment ol

T Tunah s an Arabic term which mean unrest or rebedlion espegiathy against o nghtiad ruler
Mohammad Hashimy Kamalr £ rocdoem of fapression on Bdam (UK Islamie Tosis Socies 1997 95
b
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countries as well as for the promotion of international peace and democratic system Articke 19
(UDHR) states that “Fyversone has the night 1o treedom ot opmion and expression =™ Ariele
9 of the (ICCPR) repeats the same swhich was given i the proceedimg witicle ot the UIDIR It
clearly says, * Fveryone shall have the night to freedom of expression =¥ UDHR lurther tells
about some other things which are atso part ot right of free expressionnas  to seek 1ecene and
impart information and ideas through any medi and regardless of fronticr == (ICT SCR) dlso
achnowledged the night to tree expression  As some scholars mentioned here night (o
mformation is the essential for freedom as well as right to hold opinion and express it according
(o s own will
Somie other regional instruments are alse ackhnow ledged the night ol free expression as -
Charter of F undamental Rights of the L uropean L'mion Amercan Convention implemented
by the Inter- Amernican Court ot Human Rights and Inter- Amcncan Commission and the
Afniican Charter on Human and People s Rights under the Organization for Alncan U mon
and implemented by the African Commission on Human and People s Rights =~
I reedom of expression s given very long time ago by the difTorent developed countries as the
Umited States of Amernica (USA) recdom ot kxpression was incorporated through firsl
ammendmient in the US constitution as the Bill of Rights and thoese nights were enshrmed by
many other countries in their constituhions  In these nights includes treedom ot assembly
lreedom of the press freedom ol rehigion and freedom of speech Developing countries are atso

signatory of ICCPR i which rnight ot Freedom of Expression s provided as Pakistan but

practicalls 1t s not acung upon 1§ ==

A U mnad Noons Doclaninon of Human Rights
LoAn 9 International Covenant on C ol oind Polineal Rights
Tolowd A 16 17 18

- Ind

=2 Pakistan 1s the signators 1o the 1CCPR
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3.6. Freedom of Expression in developing and deseloped countries
Sida has presented a report about the 'reedom of Fxpression This report tells the

importance of Freedom of Fxpression and after 1t tells the diticrence of approaches and
circumstances of deseloped and developing countries  biesthy Treedom of 1 spression s
essential for the democratic society Those natiens are developing which have Freedom ot
Cxpresston Their masses can freely cnticise the policy ot gorernment Due to this fear
government makes every policy according 1o the sweet will of the slate =
I'here arce difference between the approaches of developed and developing couniries In
developing couniries journalisis are not allowed to work treely = [n many countries
government exile the journalists so they work m loreign counires Sida 1y supporting in many
foreign countrigs ==> Some radio stations are working in foreign countries on the finance of
Sida The purpose of these radio stations 1s to bring democrane <hange Radio 1~ an important
source of information in poer countrics as well as less expensne instead of other sources It
can broadcast the news in more languages 1t example s independent radio ol Indonesia where
Sida 1s payving [rom last many years ==°

But in des cloped countries the new technologies as mternet mobile phone presented a new
ways of treedom ot speech and democracy [n developed coumrics large number of people use
digntal technologies 10 convey their message regarding social 1ssues and 0 communicate what

15 domng 1n front of them which was not past practice as well as not posstble al (that time =

oSde repors on democracy e deselopme and Jdoesddoped counnies Malahle w
hup  www sida se | nelish how-we-waork our-fickds-ol-work democracs -human-nghts-and-ireedom-nt-
exprossion demowracy -and-human-rights {1 ast Accessed 20 07 2000 11 26 PA D
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37 State yversus Society Weak Relationship, always leads to a Collapsed State
Developing countries especially Pakistan has become the vicum of corruptien at high
level and its public 15 frustrated from democracy also When weak state and weak democracy
will not able to develop the good relation among themselves result will be not good  The same
situation s of our own country Pakistan in which pubhic do not believe on government while
government docs not protects the rights of people People comes on roads and protest but
government did not pay attention = People did not believe on election because they consider
it & drama with masses  ['his all process 15 vague when both partics have no confidence on cach
other This weah relation of state and society leads 10 verse situation as low capactis and tow

autonomy of the state Such inabihity leads (o a collapsed state ==

38 Why Freedom of expression 1s utmost needed for the desclopment of democracy
Democracy s system of government m wlhich nights of every porson s protected Sida has

prepared a report m which it said

| reedom of expression is a human right and central 1o democracy  People shull have
the right to express themselves and have access and right to disseninate information
and opinions A free word contributes to democratic deselopment through support to

organizations working with independent media artistic freedom issues or 107 and

human rghts =

S Phe Azady March alse called Tsunami March (1 recdom march) was the public protest march that held in
Puhistan bopan on 14 Sugust 2004 e 17 December 2014 Organised by the Pakistan Tehecch-c-Insat pany agamist
Proow Sirvstor STn S awaz Shart oser the o oms of ssslemahe rieainz by PAIE Ny he 2005 goneral dection
This protest was vatred on for tour months ead thousands of protestars show thon priapation mn protest but
government dont hhe 00 pav aienten on e toee ol domonstrators Asarlable o at
hups on swihipedi s org wikt Aeadi March o] ast Sceessad 03 07 0016 9 50 PA

~ hups  www loreiEnaltairs Lom ey ews wapsulo-ros iew 200 1-03-01 when-states [anl-causes-and-

consequenees {1 ast decessed B3 07 2016 12 50 A
Clbid at 4y
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Freedom of Expression 1s very important for the promotion and des elopment of human
rights This night gives courage to people to demand their rights from govemment [n this
way this nght play a vital role in 1ahing their right to clean water shelter health and basie
educauon

Social Media 1s also playing a vital role in the promotion of democracy Social media got a
lot of attention during the Arab spriing in Tumisia [ibyva [ovpt Turkey and Syvra Modern
technology as internet pay ¢ good role to mobthse people and make repon trom different
meidents 1n a text, audio and video These reports became good source of information lor
international media 1o prepare reports from foreign countries was a big problem for the

world media
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Chapter four
Conclusion and Recommendations

Conclusion

On the above discussion 11 can be concluded that freedom of expression s a
fundamental nght which 1s provide i article 19 of the constitution ol Pakistan 1973 This was
not onls incorporated In present constitution but i1 was also part of first constitution of Pakistan
1956 It shows the importance of this right Fhus right was not part on any constitution betore
this but ditterent rulers accepted its imporance but they could not tahe such step which ook
by Americans According 1o west first time this nght was mcorporated i the American

constitution through first amendment

Islam gave same right to people tourteen hundred years ago \s Allah said n Hob
Quran there 15 no compulsion in [ath (deen) Holy prophet (PBUH) negated s own view
about dilferent works and aceepted the suggestions of his companions  There are many
Mustrations when Tlazrat Abu Bakar (RA) and Hazrat Omar (RA) alter their views and
aceepted the opimon of their companions 1t clears trom Islamic history - Islam acknowledge

this right

Law of nature also recognizes this right  fudds afteram partem s anatural law which
means o person judged without a fair hearmg  International law recognizes this right undet
many covenants conyenttons and declarations Tike UDHR ICCPR and 1CESCR LN passed
many resolutions n fasour right of self-determination freedom ot expression and protest This
right 1s not onls acknowledged under national law but Islamic international law as well as

international law accepted this nght

Fien from a long time people aceepted the importance ot this right researcher never

find any lime in history ull nos when this night mmplemented completels  There are many
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reasons behind the seen but researcher mahkes only three mam reasons part of this thesis
Firstly a large number of people are uncducated and hav e not know ledge about their nights and
duties and even they do not know what constitution 157 What are our fundamental rights?
Which are provided n the censtiution of countrs theretore they do not demand their nights
from government Defiantly, when people will not demand their basic rights gosernment will
not pive them their nights Inresult people live their ife without these nghts Secondly poserty
1s also a main causce to deprive the people from their basic nights To provide foed shelter and
dress v the primary duties ol sates when states fail to fulfill their primary duts 1t will also not
allow to people to protest and freely spread their ideas Thirdly ingustice system ol country s
alse play a vital role mothe luck of this might has elechon system lengthy courts procedure
heavy fees of advocates and corrupl officers practices are playving significant role tor non-
performance ol government their duties  Theretore people deprived from system and now they

do not demand any right

This night was incorporated 1n the constitution of Amerntva tn 1791 but nobody was
willimg to act upon this nght tll 1919 Tt means to meludu a section s not sulficient 1or this
purpase literate natton as well as strong judiaal system in most needed  As this right 1s a pan
of our constitution of Pakistan but nobods 1s willing to avt upon him 1 or the implement ot this

right we have 1o increase education as well as strong judiciary
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Recommendations

# Onc of significant obstacle in the route of right of freedom of expression and protest s
lack of education People have no knowledge about their nights and duties, duc to lack
of education | or the promotion of thts right goyernments should educate their masses

~ Porverty 1s one biggest obstacle n the promotion of this right Poor people only think
about the next ime tood [ hey do not research about their rights Secondly poor people
have not facthty of modem devices so they can vonsult them and educate ourselves 1t
we compare the developed and developing countries this rights 1s given in deseloped
countries while deseloping countries are not giving right as given by developed
countries Gosernments should try their utmost 1o cradicate the menace ol poveny so
people can think about future make s entions and demand nighis

#» Pohitical parties are not mature in under developed stafes most ot polilicians are even
unable 10 read the constitution of their land Mature pohticat parties and honest and
educated poliicians are also very necessars 10 run the busmess of gosernment

» Impartial election commssion and voting are also need of ume In Pakistan those party
which could not take majority seats 1t propagate rigging 1s done m elecnon Secondly
Hliterate people cast vote on to s owncast They do not chouse honest and hard worker
man People should educate that vote s @ sacred duty on your part You must cast vote
to that person who 1 honest with you and vour countns

# Speedy Judicial system is utmost needed tor the implementation of fundanmental rights
Those countries which have strong and judicial system they can castly implement their
basic rights as American Supreme Court implemented the fundamental nights ol people

in 1919, though this right was incorporated m the consttution ot America in 1791
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# One ot law subject especnally wineh relate 1o fundamental nghts which are donated 1o
every person of state must be included in every course so students ot other tacilities

also have knowledge about their basic nights
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