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Abstract 

Shariah is a divine law based on Divine revelation, and the Fuqaha have 

tried to determine the Hukm of Sharaih through well-established principles 

derived from a deep and holistic study of the Divine revelation. Therefore, it is 

not possible to change these principles under the changing circumstances of 

place, person and time. On the other hand International law is based on 

states' will and interests, and so it is liable to continuous changes and as a 

matter of fact undergone many changes whether due to the influence of the 

stronger states or  due to the mutual interests of some influential states. 

The basis of territorial jurisdiction in International law is the 

sovereignty OF the state, while in Islamic law it is the concept of Wilayah, 

which means the capacity of the Imam regarding legislation and - 

implementation of Islamic laws which is derived from the Ummah through the 

Bayah, and as a matter of fact it is limited to the territory of Dar-ul-Islam. 

The principle of taking into account the nationality of persons involved and 

affected by a crime committed out side the territorial limits of a state is also . 
based on the concept of Wilayah. Within the territorial limits of Dar-ul: 

Islam, the Imam has an absolute Wilayah regarding the imposition of Islamic 

law on the nationals according to Imam Abu Hanifa (RA), and on the non- 

nationals as well according to Imam Abu Yousuf (RA), Imam Muhammed 

(RA), and other Fuqaha. 

The reason according to Imama Abu Hanifa (RA) is that the nationals 

accept the Wilayah while the non-nationals do not in their temporary stay in 

Dar-ul-Islam. While the reason given by the majority of Fuqaha i s  that by 

their temporary stay in Dar-ul-Islam the non-nationals (implicitly) accept the 



Wilayah of Imam, and there is no difference then between the contract of a 

Zimmi who is a citizen of Dar-ul-Islam a n d t h e  contract of an  alien except 

that the first one is  permanent while the later is temporary. 

On the other hand the Imam has no capacity to impose Islamic law 

outside the territorial limits of Dar-ul-Islam except on the citizens of Dar-ul- 

Islam living outside, as it is presumed that their stay over there is temporary. 

This is according to majority of Fuqaha, and thus their affairs fall under the 

jurisdiction of the court in both civil and criminal matters. 



Introduction 

The doctrine of territorial jurisdiction in lnt&national Law is very important not 

only for settling of disputes but also for establishing rights and duties. Islamic Law is a 

divine law and as such does not know any territorial limits. The concept of Ummah 

unites the Muslims living in different parts of the world. But does Islamic law recognize 

the concept of territorial jurisdiction? Is there any difference between the rights and 

duties of Muslims living outside Dur a/-Islam and of those living within Dar a/-lrlum? 

I t  is well known that Muslim jurists divided the world into two territories, called 

Dar-ul-Islam and Dar-ul-Harb. Some have also added another territory under the name of 

Dar al-'Ahd or Dar al-Mumada'ah. They have also laid down different rules for these 

territories. 

In modern period, the concept of dar has been somehow related to the doctrine 

of perpetual war. This concept forms the basis o f  the ideas of those scholars who 

believe in the perpetual war theory. On  the other hand, those who deny the perpetual 

war theory deny the concept of dur as well. The former group argues that the division of 

the world into two hostile territories having perpetual war with each other is a 

permanent system envisaged by the Shari'ah. In the opinion of the latter group, the 

jurists made this division keeping in view the realities of their times, and, hence, it has 

no permanence. 

This difference of opinion has its bearing upon the nature of relationship 

between an Islamic State and non-Muslim states on the one hand, and on the other, on 

the relationship of an Islamic State with Muslims living temporarily or permanently in 

non-Muslim territories. It has also led to differences over the legitimacy of  different 

transactions made in non-Muslim territories. 

The purpose of the present study is to elaborate the concept o f  dur as developed 

by the f?qah'a and then to compare i t  with the doctrine of territorial jurisdiction in 



International Law. Instead of relying on secondary sources or writings of the modern 

scholars, the basic sources of jiqh have been consulted directly. This will help in 

understanding the relevance of the doctrine of dar to the contemporary world order. 

In Chaptcr I, the doctrine of territorial jurisdiction in internauonal law has been 

elaborated. In this regard, some important theories of International law have also been 

analyzed 

In C h p r  II, the doctrine of dar, as elaborated and expounded by the fuqah'a is 
/ 

discussed. This Chapter forms the backbone of the study. The division of the world into 

two or three dars and its legal implications are analyzed in detail. The legal effects of 

this divjsion on the rights and obligations of those living inside D m  a/-lslam and outside 

have been elaborated. The relevance of the doctrine of dar to the doctrine o f  perpetual 

war is also examined. 

In Chaptcr 111, the relevance of the doctrin; of dar to the contemporary world 

order has been discussed. The main issue that has been dealt with is whether or not the 

division of the world into different dars is a permanent division. Finally, a comparison 

between the doctrine of dar in Islamic law with the concept o f  territorial jurisdiction in 

International law follows. 

At the end, a detailed Bibliograpb~ has been given. . 





1.0 Jurisdiction: Definition a n d  Concept 

T o  understand the definition of jurisdiction it is necessary to go into the detail of 

differences between prescriptive and enforcement jurisdiction, civil and criminal, 

concurrent and exclusive, rules of jurisdiction in public and private international law 

and the varying grounds on which jurisdiction has been claimed by a state. Much of the 

focus on this chapter, however, will be on a particular view of state jurisdiction, namely 

that of territoriality., 

State jurisdiction means 'the power of a state under international law to govern 

persons and property by its municipal law. I t  includes both the power to prescribe rules 

and the power to enforce them, the latter including executive as well as judicial 

jurisdiction." According to another author, it denotes 'the legal competence of state 

officials to prescribe and enforce rules with regard to persons, things and  event^.'^ 

Either way, jurisdiction represents the legal ability of the state to  concern people, 

property and events through the exercise of its regulatory and enforcement powers. 

In as much as jurisdiction refers to the 'power of the state to affect people, 

property and events", through its officials and institutions, within or without its 

territorial limits, its.meaning may appear to be simple one. However, the context in 

which i t  is used must be considered. For example, finding the basis o f  a state's 

jurisdictional capability in civil law is a less controversial matter compared to 

discovering it in criminal law. Specifically, when we refer to the jurisdictional ability of 

a state under international law, the uncertainty of the term becomes evident. In many 

respects, this ambiguity lead us to the fact that jurisdiction is a rather ill defined term in 

the context of international law. Moreover, the basis on which a state may claim 

jurisdiction varies significantly within public international law. Thus there are generally 



five principles on which penal jurisdiction is claimed' in international law, of which 

territoriality is most important in state practice. Although it is assumed that jurisdiction 

in international law is mostly territorial, but it is no t  a very correct statement. 

Before going to find the scope of jurisdiction in international law, i t  would be 

useful to point out that jurisdiction legally may refer to two different concepts: the 

ability of a court to try a particular dispute or simply the right of a state to  interfere 

with a person, object or event.' Thus the statement-'Under English law, the English 
/ 

courts have jurisdiction over crimes committed on board British ships on the high seas; 

but not normally over crimes committed abroad, even when the offender is a British 

citizen' refers to the ability o f  British courts to try an offender under English law. 

Whereas in the statement-'Only in limited circumstances does international law allow a state to 

exerdsejurirdction over foreign ships passing through its territorial waters or on the high seas', the 

jurisdiction is to interfere with an object passing through a state's territorial water, not to try the 

/ 

offender. 

4- Dickinson, Inrmdudoly Commml to h e  H a d  Rmarh Dr@ Conxndon on ]lnirdidon airh Rrpct lo  Cht, f935, 
American Journal of Inremauod Law. Supp 443 
'- Greig D W, Inftmnhbna/Lv, Bun-orrhs, London, 1976, p. 210. 



I t  is a recognized principle of international law that states are supreme in their 

internal affairs. Thus each state has a limited area of domestic jurisdiction within which 

it can exercise its, executive and judicial powers without any intervention from any 

other state. Therefore, a state is generally understood to be free of international legal 

regulation within the area of its domestic jurisdiction. This principle draws legitimacy 

from Article 2 (7) of the UN Charter, which declares that: 
/ 

"...Nothing contained in the present Charter shall authorize the United 

Nations to intemene in matters which are essentially within the 

domestic jurisdiction of any state or shall require the members to  

submit such matters to settlement under the present Charter." 

But when we examine the role of United Nations in international affairs over the 

years, it becomes clear that the domestic policies of states are a subject of international , 

criticism. So, the supremacy of state is not unlimited in this context. State legislation is 

often subject to limitations imposed by international obligations, international human 

rights regulations, conventions and treaties to which a state is signatory etc. 
, 

Nevertheless, the principle of domestic jurisdiction retains its validity, given the fact 

that state sovereignty is the foundation upon which the present international order has 

come into being 

However, the issue of jurisdiction becomes slightly complex where there is a 

foreign element involved, both, in  public and private international law. Before 

mentioning the grounds upon which a state may raise its jurisdiction, i t  is necessary to 

distinguish between different kinds of jurisdiction. 

1.1.1 Legislative Jurisdiction: (Prescriptive Jurisdiction) 

Legislative or prescriptive jurisdiction refers to 'the supremacy of the 

constitutionally recognized organs of the state to make binding laws within its 



territory." Simply, i t  is the capacity of a state to pass valid laws. Given the statement 

that international law is based on recognition of state sovereignty, a state may legislate 

on any issue that falls within its domestic jurisdiction. In certain circumstances, a state's 

legislation may even extend overseas. Thus a state may claim jurisdiction to try a 

foreigner for offences committed out of the country, who is said to have harmed state's 

interests7 or caused injury to its nationals.' However, regardless of strong claims of 

legislative or 'parliamentary sovereignty', as in the United Kingdom, it is recognized 
/ 

that no state may reasonably legislate on issues that fall within the domain of another 

state's exclusive legislative jurisdiction. Thus any legislation by State A declaring to take over 

foreign companies situated in State B or declaring to change the manner in which the courts of 

State B functions would be considered as an unjustified obstruction of state sovereignty. I t  is 

only where there is a solid link between an event abroad and the interests of the 

legislating state that we find examples of extension of legislative jurisdiction to acts o r  

- events occurring beyond a state's territory9. One view suggests that international law 

requires a 'significant connection' before civil jurisdiction can he exercised 

extraterritorially or over aliens. Thus, according to Akehurst, a state may impose taxes 

on persons not residing within its territory as long as there is some real link between the 

state and the prospective taxpayer." Similarly, in criminal law, there should be a 'real 

. 
and significant' link between the offence, the offenderand the state claiming jurisdiction. 

T o  determine this, one has to see the general practice of municipal courts. But the fact 

that municipal courts generally do not claim jurisdiction in cases where there is no clear 

rule of international law prohibiting jurisdiction does not help in demarcating the 

grounds for the jurisdiction of a state. Nevertheless, extending legislative jurisdiction 

beyond a state's boundaries is by no means arbitrary, and is limited in practice by the 

6- Shaw N hlalcohq InhmnfionolLaw,, Routledge Press, London, p. 456. 
' -bid,  p. 484. 
8- Also known as the passive personality principle: Greig D W, Intcnrolrb~ILmv, Buttermorths, London, 1976, p. 213. 
9- See e.g. the (US) Omnibw D$bo(omorirSrm9 atrdAnh-Tcnurian Ad, 7986 or US v. Ynnir (N0.2) (1988). 
'0- M Akehursb J ~ d i d i b n  in InlmdimnlLow, Rutledge, London, p 179. 

< 



fact that a state does not have the power to enforce its laws outside its territory and that 

courts generally do not  use foreign laws, except in limited cases where the presence of a 

foreign element calls for it. 

1.1.2. Executive Jurisdiction: (Enforcement Jurisdiction) 

Executive jurisdiction refers to the 'capacity. of a state to act in enforcement of 

its laws and regulations within the borders of another stateA1* Internally, a state is 

supreme as far as its executive powers are concerned." However, it is generally accepted 

that state officials may not enforce the laws of their state upon foreign earth or carry 

out domestic functions there. Thus the exercise of police powers by a state on foreign 

territory is a violation of international law just like the unauthorized entry of the 

military forces of a state into another state. Both are acts of sovereignty and therefore 

can only be exercised within the territorial limits of a state. Beneath two of such cases are -. 

quoted. 

(a) In 1935, Jacob Soloman, a former German citizen, was kidnapped in a car 

in Switzerland and then driven across the border into Germany. Upon entry into 

German territory, German officials arrested the individual. However, before the dispute 

was- negotiated, Germany released Jacob Soloman and admitted at 'a German 

functionary had acted in an inadmissible manner.'" 

@) Adolf Eichman, a Nazi war criminal, popularly known as the 'Chief 

Executioner of the Third Reich' was abducted by a team of  Mossad agents from Buenos 

Aires on May 11, 1960 and flown to Israel on May 21, to be tried later for war crimes. 

Upon a complaint to the Security Council by the ~ r ~ e n t i n i a n  government, a resolution 

was adopted which said that, "the violation of the sovereignty of a Member State is 

1'- Ibid, p. 456. 
12- Ardcle 2 0, UN Charter. 
13- American Journal of International Law 1935, p. 502. 



incompatible with the Charter"." The UN Security Council asked Israel to pay damages 

to Argentina.'" 

1.1.3. Judicial Jurisdiction: (Enforcement Jurisdiction) 

Judicial jurisdiction concerns the power of the courts of a country to  try cases 

involving a foreign issue. The grounds upon which the courts of a state may exercise 

such jurisdiction differ from civil to criminal law. In civil matters, a codrt may claim 

three different grounds for exercise of jurisdiction, namely domicile, nationality or the 

mere presence of the defendant in the country. In criminal cases, the grounds may vary 

from the conventional principle of territoriality to the more controversial principle of 

effect doctrine. Again, the nature of the case and the country where the trial takes place 

may affect these grounds.'6 

American Journal of International Law 1961, p. 307. 
"-Doc. Sf4349, UNSC, June 23,1960. 
'e In c i d  hw countries the basis of judsdiction in civil cases is norm+ domicile (See e.g. Brussels Convention, 
1971) while in common hw countries it is the service of a writ on the defendant who happens to be within the 
country (See e.g. Civil Judsdicdon and Judgments Act, 1982, UK). 



1.2 Basis ofJu&diction in  I n t e rnabna l  Law (other than temmtori&iy and 

A state's claim to jurisdiction may be attributed to some essential elements of a 

state. As territory and population are two essential elements of a state, i t  is natural that 

the supremacy of a state within its territorial boundaries and nationality constitutes 

the basis of a state's jurisdictional ability. Therefore, situations arising in or persons 

within the territory of a state, irrespective of their nationality, are subject to a state's 

legal system; the claim to jurisdiction being only advanced on the principle of 

territoriality. Like wise, a state may apply its laws to its nationals, irrespective of their 

presence within or without a state's territory, 

However, claims to jurisdiction are also made in situations arising outside a 

state's territory and where the persons involved are not nationals of the state claiming 

jurisdiction, as explained below. 
- 

1.2.1. Effect doctrine 

Territorial jurisdiction may itself allow for some extraterritorial application by 

extending its boundaries to 'conduct outside a state's territory that is intended to have 

substantial effect within its territory."' A claim relied on by American courts, this 

~rinciple,  known as the effect doctrine, is used more in economic issues, especially 

those involving anti-trust regulation, as well as in Export Control Regulations regarding 

sale o f  equipment abroad for purposes which may produce adverse effects within the 

state claiming jurisdiction." 

"-Effect Docnine: See Resetement W d )  of the Foreign Relations Law of the United Setes 402 (1) (c) ,1987. 
'" One of the earliest examples of the use of effect doctrine IS the US She- Antimst Act, 1896. Recent examples 
indude the free- of Iranian assets after the Iranian Revolution in 1979 and the embargo on sale of military 
hardware and dual-use equipment following the nudear rests conducted by Pakism in 1998. 

2 



1.2.2 Passive personality principle 

The passive personality principle is used in order to protect a country's 

nationals. This principle can be used to protect the nationals of a state while they are 

abroad including the 'activities, interests, status or relations of its nationals'19 outside as 

well as within a state's territory. Thus an alien offender may be a subject of jurisdiction 

for having caused injury to one of its nationals, even if the event took place overseas. 

1.2.3. Protective principle . 

Where the existence or proper functioning of a state is threatened, the 

protective personality principle can come in to play to protect a state's security. The 

basic principle remains that whatever happens on the territory of a state is the primary 

concern of the state. Extending this principle, the Restatement of the Foreign Relations 

Law of the United States claims 'certain conduct outside the territory of a state by 

persons not their national that is directed-against the security of the state o r  against a - 
limited class of other state  interest^.'^ 

1.2.4. Universality principle 

Jurisdiction may be claimed for reasons other than a physical link between the 

-offence, the offender and the state-claiming jurisdiction. Some crimes are so horrible 

that jurisdiction may be claimed on the basis of the-crime only. In this case, states have 

the right to act against the person responsible for it, despite the nationality of the 

offender or the victim or the location of the criminal act. This principle is known as the 

doctrine of universal jurisdiction. Generally, universal jurisdiction is claimed over the 

custody of the person committing the offence2' (so that enforcement remains 

practicable), though, as the Pinochet case illustrates, this is not always the case". 

19- Restatement wd) of the For+ Relations Law of the United States, 402 (2). 1987. 
m- Restatement (Ihd) of the Foreign Relations Law of the United States, 402 (3). 1987. 
n- Harris D J, Case, ondMo2mbLr on Inzm&nnlLpv, p. 266. 
Z?n 2000, a Spanish judge, Juan Garzon issued arrest warrants and an ewadition request for exiled Chilean dictator 
Augusto Pinnchet, who, at the h e ,  m s  undugoing m e d d  treatment in U K  The judge asserted 'universal 



Formerly, the application of universal jurisdiction was restricted to piracy, but since 

World War I1 it has expanded to include war crimes, slave trading, genocide and gross 

human rights violations. Lately, cyber crimes have also been included in claims of 

universal ju r i~d ic t ion .~  

jurisdiction over acts of genocide, hostage taw and torture while Pinochet was head of state'. See further: Johnson 
M Kathleen, Thr Carr ofGtnemlAuguno Pinoc6rt.A LgolRrscamh GGwidr, p. 27. 
"- PrinnronPrin+h on Uni~~mdJvrirdira'm, p. 16. 



1.3 The Ternional Basis ofJurisdiction 

One of the important characteristic of any state is its territorial sovereignty. 

Simply stated, it means the right of a state to pass binding laws over a specific territory, 

within its area of control and authority, and over which it claims to  have sovereignty. 

The state claiming sovereigny over a territory must have ownership over it, generally to 

the exclusion of others." In other words state must have legal title to  it and there must 

be no adverse claim posed by another state. Even when the ownership is the result of a 

lease agreement, as in the case of Guantanamo Bay, Cuba, the government of the lessee 

state cannot prevent judicial jurisdiction of its courts, as long as the state has effective 

control over the leased territory (i.e. the actual exercise of sovereignty).25 

According to Max Huber, territorial sovereignty means independence over a 

definite territory to the exclusion of other states. This therefore implies that within the 

territorial limits, exclusive jurisdiction is exercised by the state over persons, property 
- 

and situations arising in it.26 However, this jurisdiction is not an absolute one. Just as a 

state may in certain situations exercise jurisdiction outside its territory, in other 

circumstances it may not have the legal authority to exercise jurisdiction within its 

territory. Therefore, it must be clear at the outset that jurisdiction, even when it is 

exercised territoriall< is subject to limitations imposed by international law. 

It is useful to examine the basis upon which territorial sovereignty is based, as 

the concept of territoriality has undergone significant changes with the passage of time. 

According to one author, 'the principle whereby a state is deemed to exercise exclusive 

power over its territory can he regarded as the fundamental maxim o f  classical 

international law."' Modern international law has emerged from within the concept o f  

territory. State authority over its territory and its sanctity has been recognized and 

'4- Fawcett, J.E.S., Tbe JAW ofNhnr, p. 54. 
a- Rnrvlor Buh,  Supreme Court of the United Stares, No 03-334, Deaded June 28,ZW. 
"- Starkc, J. G., Inhodvmon to InfmraflfmraflonofL?rv, p. 182. 
n- Malcolm N Shaar, I a m r i ~ n o l L n v .  p. 331. 



protected by legal rules established by custom, treaty and convention. Although the 

principle of territorial integrity is a major pillar of the present world order, but it is by 

no means an absolute principle. Technological and economic changes made by the era 

of globalization have made states interdependent. The spread of communication 

networks, in particular the Internet, has raised the question of "geographical 

indeterminacy". The cyberspace has not only brought about a financial rerolutjon but 

also demolished the geographical boundaries and facilitated crime across them. The 

proliferation of international organizations, technological advancement, closer 

economic linkages, an expanding body of international regulations on issues ranging 

from trade to weapons proliferation and human rights have all combined reduced the 

boundaries of a state's 'exclusive jurisdiction'. However over-importance must not be 

given to these changes. It must be kept in mind that the principle of territorial 

sovereignty is accepted as a rule of international law. 

- 
1.3.1. Limits of territorial jurisdiction 

, Territorial sovereignty has both a positive and a negative aspect. The former is 

about the exclusive ability of a state concerning its own territory, while the latter is 

about the obligation to respect the ability of other states regarding their territory." In 

the words of Edward Collins, '.:.the essence of distinction is contained in the concept 

of sovereignty, the principal corollaries of which are an exclusive jurisdiction over the 

territory of the state and a consultative duty of non-intervention in the area o f  exclusive 

jurisdiction of other states.'" 

In the Island of Palmas case, Judge Huber noted that: 

9- Malcolm N Sham, InfmanbnalLmu, p 333. 
n- C o h ~  Edward, InrrmnfionnlLow in a Changing Woorid, p 118. 



"Sovereignty in relation to a portion of the surface of the globe is the 

legal condition necessary for the inclusion of such portion in the 

territory of any particular state."" 

The question then arises, how is sovereignty established in the first place? Does 

international law give any hard and fast rule to tell when a state can set up its title to 

territoty or withdraw it? 

Since the law reflects the development of society, it has to be according to the 

political realities. In muniapal law with a legal system For the Functioning of law and society, 

the use of power by the state and individuals has to be within the limits dictated by the 

law. But, this is not the case with international law. Without the facility of courts and 

police power, international law had to find ways of exercising power legally and accept 

the reality. Thus, questions such as the one posed above have to be answered in legal- 

political terms. 
- 

With long-established states, the question may be answered by the fact of 

recognition and mutual acceptance. I t  is with new states that problems arise. Under 

classical international law, questions of territorial sovereignty are resolved by reference 

to title. This is so because all of the lawful methods accepted for the acquisition of a temtory 
= 

are taken from the Roman law of possession and ownership of land. Again, this is not-helpful 

in the case of a new state. Under classical international law, in the absence of a state, i.e. 

a state in the Full sense of the word, with sovereignty and all the accompanying 

characteristics, there is no  legal person to claim title to territory. This problan is 

resolved by reference to  political realities and facts on the  g round  rather than legal 

theory. Thus the problem of claiming territorial sovereignty by new states has been 

answered by recognition by other states. If the other players on the chessboard of 

3% Malcolm N Sham, I n f m , o l r b ~ l h ,  p 333. 



international law think that the facts on the ground are sufficient to welcome a new 

player on board, then recognition dc farto, and thereby dcjurr, may be granted. 

Thus recognition is important but i t  is not the method by which the right to 

territory was acquired in the first place. In the end the issue of title to territory does not 

depend upon whether territory was acquired by constitutional means, by agreement, by 

the exercise of the right of self-determination or by force; rather it depends much upon 

acceptance by other states o f  the new status as legally valid. This is not  to minimize the 

issue of its legal nature and make it a question of fact; the legality of the mode by which 

territory has been acquired is often the main reason for its recognition. 

Today, one of the methods by which 'territorial sovereignty' may be established 

in international law is by a formal recognition by the UN. Recent examples include the 

recognition of 'state sovereignty' for Iraq by the UN after the hand-over of power to 

the 'government' of Ayad Allawi by the Coalition Provisional Authority, and similarly, 

the recognition of the same for Afghanistan by the UN after the Bonn Conference. 

However, it is possible to argue that these two issues are related to the surrender of 

power and prior recognition of a government by other governments than the theory of 

state sovereignty. 

* 

1.3.2 The Principle ofTerritoria1 Jurisdiction in  Civil and CriminaI Maners 

The principle of territoriality means the right of a state to  exercise jurisdiction 

over persons, objects o r  situations arising within its territory and a corresponding 

obligation not to exercise jurisdiction in the territory of another state3'. 

In criminal law, it refers to the principle of determining jurisdiction with 

reference to the location of the crime. Affirming the view that jurisdiction in public 

3'- i t  is, however, possible that a state may consent to the exercise of legislative or judual jurisdiction in its temtoty 
by another srate. See for example the Lockerbie case or the NATO S e m  of Force Agreement 1951. 



international law is primarily territorial, the European Court of Human Rights in 

Bankovic v. Belgium" said: 

"As to the ordinary meaning of the relevant term [i.e. jurisdiction] in 

Article 1 of the Convention, the Court is satisfied that, from the 

standpoint of public international law-, the jurisdictional competence of 

a State is primarily territorial. While international law does not  exclude 

a State's exercise of jurisdiction extra-territorially, the suggested bases 

of such jurisdiction (including nationality, flag, diplomatic and 

consular relations, effect, protection, passive personality and 

universality) are, as a general rule, defined and limited by the sovereign 

territorial rights of the other relevant state."" 

The Court continued: 

"Accordingly, for example, a State's competence to exercise jurisdiction 

over its own nationals abroad is subordinate to that State's and other 

State's territorial competence ... In addition, a State may not actually 

exercise jurisdiction on the territory of another State without the 

latter's consent, invitation or acquiescence."? 

Lord Macmillan, deriving territorial jurisdiction from a state's sovereignty said: 

"It is an essential attribute of the sovereignty of this realm, as of 

sovereign independent states, that i t  should possess jurisdiction over all 

persons and things within its territorial limits and in all causes, civil and  

criminal."35 

32- BankoLir 0. Btlg*m (2M)l) No. 52207199, B.H.R.C. 
33- Harris D J, 6r11 mdMaminL on in~cm&ndLuv, Sweet & Maxell, London, p. 282. 
Y- Ibid. 
3s- Tandon L N, Inrtnwjorrolluv, West Wim, UK, 1990, p. 234. 



The principle quoted above is said to have emerged from an Anglo-American 

context due to the lack of inter-state mobility and presence of water enclosures. 

Continental countries, however, have depended more on broader jurisdictional 

principles due to frequent movement of individuals between states. 

a) Territorial principle in civil matters 

The right of a country to exercise jurisdiction in civil matters on the basis of the 

presence or residence of the defendant within its territory, or prosecution for offences 

committed upon its soil, is only a natural result of an international system based on 

independence and territorial sovereignty of member states. However, at times it has 

been too narrowly interpreted as it is evident by the following opinion of judge J B 

Moore in the Lotus case: 

"It is an admitted principle of international law that a nation possesses 

and exercises within its own territory an absolute and rxclusiwe 

jurisdiction and that any exception to this right must be traced back t o  

the consent o f  the nation either express or implied."36 

This may be valid to a degree in 1927, but it is a narrow view of the principle in 

the modern age. As discussed earlier, 'exclusive jurisdiction' is not as 'exclusive' as the - 
name suggests. Even in the days of Justice Moore,.British courts exercised jurisdiction 

over British nationals in respect of treason, murder, bigamy etc. irrespective of the 

location of  the crime. 

In civil matters, i t  is very rare for jurisdiction to be enforced by applying the 

sanctions of criminal law. Moreover, the issue of jurisdiction in civil rarely matters othet 

" btur Can, France v. Turkey (1927), P.C.1.J Repom, Series 4 No.10, Hamis D J, Carrr andMawid on lntmdibnal 
LIY, p. 268. 



states. Due to this some writers suggest that in dvil matters international law does not play any 

role in describing the jurisdiction of co~rts . '~  

In common law countries, jurisdiction in civil matters can be said to be territorial 

in the sense that the usual basis for jurisdiction in civil cases is the service of a writ 

upon the defendant present at the time within the country, even if his presence is 

tran~ient.~%e in continental countries, the issue of jurisdiction depends on the 

nature of the case. Normally, the basis For jurisdiction is the habitual residence of the 
/ 

defendant within the state.19 However, Denmark, Holland and Sweden also allow 

jurisdiction if the defendant possesses assets in the state. Here again, the presence of 

objects within the territory of the state is regarded as the basis of jurisdiction rather 

than the nationality of the defendant. 

The Brussels Convention of 1971 puts some light on the basis o f  jurisdiction in 

civil law cases in the EU. Article 2 of the Convention states: "Subject to provisions o f  

this Convention, persons domiciling in the Contracting State shall, whutevrr their 

nationality, be sued in the courts of that state."" Thus in as far as domicile forms the 

basis of jurisdiction, there is an overlap with the principle of territoriality. The Article 

continues: "Persons who art not nutionuls of the state in which they are domiciled shall he 

governed by the rules of jurisdiction applicable to that state."" Article 5 of th'e 

Convention defines the situations in which a person domiciled in a contracting state 

may be sued in another contracting state. This is discussed under the heading of 'special 

jurisdiction', but indicates that the basis of jurisdiction is the habitual presence of the 

defendant within the territory of the state claiming jurisdiction. For example, in 

relations to contracts of employment, the Article says: 

3'- Malcolm N Shaw, Infmran'onnl b m ,  p 4 3 ,  Akehurst,]~dimbn in Inrmt&nolL?w, p. 171. 
38- Ibid. 
3% Ibid. 
a- Article 2, Brussels Convention on Jurisdiction and the Enforcrment of Judgments in Civil and Commercial 
Xhttm, 1971. 
4'- Ibid. 



"A person domiciled in a Contracting State may, in another Contracting State be 

sued: 

(1) in matters relating to a contract, in the courts for the place of performance of 

the obligation in question; in matters relating to individual contracts of employment, 

this place is that where the employee  habitual^ carries out his work. .."" 

Regarding maintenance the section continues: 

(2) "in matters relating to maintenance, in the courts for the place where the 

maintenance creditor is domiciled or habituol~ resident.. ."" 

Similarly, in relation to torts, the basis of jurisdiction is the location where the 

tort was committed: 

(3) "in matters relating to tort, delict or quasi-delict, in the courts for the place 

where the hatmful event occurred."" 

The same principle of jurisdiction based on domicile o r  location of the 

occurrence in dispute is applied to trusts, agencies, payment of remunerations and 

claims of damages and re~ti tution. '~ 

If we define the principle of territoriality as determining jurisdiction with 

reference to the place where the dispute arose or the offence occurred, then i t  seems 

that the basis for jurisdiction in commercial matters within the EU is territorial. I t  must 

be noted, however, that the Convention does not apply to wills, succession, matrimonial 

cases, bankruptcy, social security, the status of natural persons and arbitration. 

Similarly, the Convention on the Recognition and Enforcement o f  Foreign 

Judgments in Civil and Commercial Matters, which came into force in 1979 i n  the EU, 

provides territorial grounds for establishing jurisdiction. Subsection 1 and 4 of Article 

42- AIfide 5, Brussels Convendon on Judsdiction and the Enforcement of Judgments in Civil and Commercial 
hktters, 1971. 
43- Ibid. 
* Ibid. 
'5- Ibid. 



10 of the Convention in relation to contractual obligations and torts reinforce the 

principle of territorial jurisdiction. Article 10 reads: 

"The court of the State of origin shall be considered to have jurisdiction for the 

purposes of this Convention - 

"(1) if the defendant had, at the time when .the proceedings were instituted, his 

habitual residence in the State of origin ... 

"(4) in the casdof  injuries to the person or damage to tangible property, if the 

facts which occasioned the damage occurred in the territory of the State of origin, and 

if the author of the injury or damage was present in that territory at the time when 

those facts occurred.. ."& 

Again, jurisdiction is established with reference to the location where the 

defendant was domiciled or where the dispute in question, such as a tort, occurred. 

Therefore, jurisdiction in civil cases tends to be territorial. But there are enough 

exceptions to this principle, in commercial matters, torts, matrimonial cases, succession, 

and wills etc. to prevent us from claiming that territoriality is the sole basis of 

jurisdiction in civil lay.  I t  is also common for courts to claim different jurisdiction 

similar cases, each basing its jurisdiction on different grounds. 

b) Territorial principle in criminal matters 

In criminal law, the reasons of close connection between a state's territory and 

jurisdictional competence are obvious. In this regard, Glanville Williams says: 

"There are solid reasons ... for the general principal that criminal 

jurisdiction is linked with territory. (1) The state where a crime i s  

committed generally has the strongest interest in punishing it. (2) I t  i s  

4- Article 10, Convention on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial 
Matters. 1979. 



in this state that the offender is likely to be found. (3) Generally, the 

local forum is the most convenient one, since the witnesses are 

probably there. (4) Legal systems differ from one another, and it would 

be vexatious if, say, an Arcadian visiting London had to obey two 

systems of law, English and Arcadian."" 

However, this convenience may not be applicable in a wide variety of situations, 

especially where the interests of another state are closely involved. In those cases, 
/ 

jurisdiction may be claimed by states other than where the offence was committed and 

on more acceptable grounds, such as the effects doctrine. However, it is enough to say 

that the majority o f  criminal prosecutions occur on the basis that the crime was 

committed within the territory of the state. This is the principal ground for claiming 

jurisdiction, although not the exclusive one, as the following example shows: 

An Englishman and an Italian murder a German in Denmark. So long as they are 

in Denmark, they can be arrested by the Danish police and put on trial in a Danish 

court of law. Their presence in2Denmark-the location of the offence-gives the 

Danish court jurisdiction over them irrelevant of them being non-Danish. England and 

Italy can demand the deportation of their respective citizens, but they cannot interfere in 

the trial. Germany too can claim jurisdiction on basis of the passive personality and 

therefore demand deportation of the Englishman and the Italian. If the Englishman and 

the Italian run away to  England, th6 English courts can try the Englishman o n  the basis 

of personal jurisdiction, but cannot try the Italian for English courts have no 

jurisdiction over murders committed by foreigners abroad. The jurisdiction of the 

Danish court is territorial, while that of the British personal (i.e. based on nationality 

of the offender and not the location of the offence). If German courts claim 

jurisdiction, it will be on the basis of the nationality of the victim. Thus, jurisdiction, 

"- Glandc W h ,  1965, quoted in Greig D W, I n t d n a l  Lw, Buttenvorths, London, 1976, p. 214. 



though usually territorial, may have other grounds. Each state party that has a 'real and 

considerable' connection to the situation may find reasonable grounds for jurisdiction. 

The territorial concept not only indude the situation described above, wherein 

the offence in its entirety was committed on the territory o f  a single state, but also 

situations where only a part of the offence has been committed on the territory of a 

state. Thus where a person fires a gun on the Spanish side of the border, killing a 

Portuguese on Portugal's soil, both states may claim jurisdiction. The state where the 
/ 

crime commenced is said to have jurisdiction under'the 'subjective application' of the 

territorial principle, while the other state has jurisdiction under its 'objective 

application'. The Harvard Research Draft Convention of 1935;' while defining the 

grounds for territorial jurisdiction, recognized both its objective and subjective 

applications. Therefore the state may use territorial jurisdiction when a crime is 

committed 'in whole or in part' in its territory. According to the authors of the Draft 

Convention, a crime is said to have been committed in part within the territory 'when 

any essential element is consummated there'.Therefore, both, the state where the crime 

was initiated, and the state where the effect of the crime was felt, may claim 

jurisdiction. 

a- According to Hank 'The Convention was the unofficial work of a number of American layers. 11 is  not binding 
upon my state as a ueatg and it is not state practice." (Harris D J. GII ondMotmtm& on Inrmrationol Law, p. 265) 
However, it has much to recommend if given the fact that it is an exhaustive study of cute- international law 
precedmg i t  



1.4 Subjective and Objective Territorial Principle 

(1) Subjective territorial principle 

According to this principle, a state may claim jurisdiction over crimes 

commenced within its territory but completed abroad, or where any part of the crime 

was initiated within its territory but completed outside of it. The state where the crime 

was initiated may prosecute the offender for committing introductory acts. But as a fact 

this jurisdiction is optional, so states generally avoid claiming it unless a clause in the 
/ 

penal code specifically gives jurisdiction over introductory acts. Thus in the above 

example, Spanish courts may try the Spanish citizen for the offence of murder or 

manslaughter on the basis of subjective territoriality. However, if the court chooses to 

try for unlawful possession or use of firearms and not for murder or manslaughter, it 

will not be regarded as a claim to jurisdiction based on subjective territoriality, because 

the said offence was completed within Spanish territory. Murder or manslaughter was 

F a d y  committed on Spanish territory for \;hich subjective territoriality can be relevant. 

The operation of the subjective territorial principle is best highlighted in Trcay w. 

D.P.p9, where the appellant had written and posted in the Isle of Wight a letter 
, 

addressed to Mrs. X in West Gennany 'demanding money with threat'. Mrs. X received 

the letter in West Germany and chose to inform the English police instead o f  the West 

German police.50 The appellant was subsequently arrested and charged under s. 21 (1) of 

the Theft Act, 1969, which provides that "a person is guilty of blackmail, if, with a view 

to gain, he makes unwarranted demand with menaces." Since the emphasis was on the 

demand (and not the 'uttering' of the demand) a controversy began in the Court of 

Appeal as to when a demand could said to be 'made'. The view accepted by the House 

of Lords was that a demand is made once it is uttered, irrespective of where and when i t  

might be received. Lord Diplock strongly objected to the idea that "the existence in 

'?- Trrq 0. Dinmr p/PubkPros~~tionr (1971) A.C. 537. 
w- If the case had gone on rrial in Gennany, the West G e m  court would have probably relied on Objective 
Tenitorialiy to cbim judrdicdon. 



jurisdiction in the courts of one state to try the accused for a particular crime" excluded 

"the jurisdiction of the courts of any other state to,try the accused for his physical acts 

which either alone or  in conjunction with their consequences constitute the crime 

defined." He added "it would be an unjustifiable interference with the sovereignty of 

other nations over the conduct of persons in their own territories if we were to punish 

persons for conduct which did not take place in the United Kingdom and had no 

harmful consequence there." According to  Lord Diplock, there was no principle of 
' /  

international comity "to prevent parliament from prohibiting under pain of punishment 

persons who are present in the United Kingdom, and so owe local obedience to our law, 

from doing physical acts in England, notwithstanding that the consequences of those 

acts take effect outside the United Kingdom."" 

However, that there are circumstances where the state where the crime was 

initiated has an obligation to punish the accused. Examples for this include 

~ o u n t e r f e i t i ~ ~  of currencyi2, human trafficking and i l l k t  dmg traffickingi3. 

(2) Objective Territorial Principle: 

According to this principle, a state gets jurisdiction over the crime if any element 
, 

of the crime is completed within its territory. Judge Moore explained this principle in 

his opinion in the Lotus case: 

"It appears to be now universally admitted that when a crime is committed in the 

territorial jurisdiction of one state as the direct result of the act of a person at  the time 

corporeally present in another state, international law, by reason of constructive 

presence of the offender at the place where his act took effect, does not forbid the 

"- Sce Gun- Convcnoon for [he Suppression of Countetfatmg, of Currency (1929) 
>'- See Gcncva Conrenoon ior thc Suppress~on of Ihctc Drug Traffic (1936). 



prosecution of the offender by the former state, should he come within its territorial 

jurisdiction."" 

There are three things to note in this statement of the objective territorial 

principle. First, the act committed abroad must have produced a harmful effect in the 

territory of the state claiming objective territoriality. Second, there must be a 

connecting relationship between the act (the firing of the gun in our example) and the 

harmful effect caused by it (death of the Portuguese man)." Third, the offenger may be 

convicted by the state claiming objective territorial jurisdiction depending on the 

interpretation of the relevant municipal law, as illustrated by the case of R u. B l y t / ~ c . ' ~  

Where the accused in a letter written from Canada convinced a girl under the age of 

sixteen, living in the United States, to leave her father and join him in Canada. A 

prosecution started in Canada for the offence of 'taking a girl under the age of sixteen 

out of her father's control'. But as the offence was completed by the girl leaving her 

- , 
home-an event that occurred within the United States- so  Canadian courts lacked 

jurisdiction to try the offence. 

The case 0-f R v. Mark,w5' shows how slight differences in interpretation of a 

municipal law can affect the application of this principle. The defendant was the 

director of a British Company, which sold shares in a Panamanian fund to investors in 

West Germany. The company's agents in West Germany published brochures about 

future investors. Investments were made by initially sending an application form along 

with money to the company's offices in London. The brochures contained false and 

misleading information. The defendant was charged with the offence of misleading, 

9- LO& CM, France V. Turkey (1927), P.C.1.J Repom, Seies A, No.10, Harris D J, C~III andM&ml on Infmdonal  
h, pp. 268,279. 
55- That the harmful effect produced within the state claiming judsdiction under this principle must have been a 
direct consequence of the act in the other sete is aLro emphasized in the following debition of the pdnciplc by 
Hyde: 'The setdng in motion oukide of a Smte of a force which produces as a direct comequrnce an injudous effect 
therein justifies the tenitodal sovereip in p r ~ ~ c c u ~ g  the actor when he enters his domain." Therefore, for 
purposes of jurisdiction, there must be a real connection between the act and the injury caused thereby. 
"- R a B4tbt (1895), C.C.C. 263. "- R v. M m h  (1974) All E.R 705. 



false and deceptive conduct, and thus making people 'take part or offer t o  take part in '  

deals of property for the purpose of profits or income of the venture. The brochure was 

read and acted upon in West Germany. The question before the court was whether the 

offence took place in British jurisdiction. The defense argued that since the act of 

"inducing" took place outside of Britain, the court lacked jurisdiction. The court, 

however, was of the view that since the section referred to 'inducing a person to take 

part in a venture' and the 'taking part' was not  complete until the form was filled and 
/ 

returned to London. Therefore, the offence was commenced in West Germany but 

completed in London and thus the defendant was convicted. However, as far as the 

offence of 'offering to take part in' was concerned, the offer was made in Germany, and 

therefore the court lacked jurisdiction for trying the defendant for making such an 

offer. 

Extradition cases are often mentioned as evidence that where a defendant sets in 
- 

motion events ending up in a crime in a state other than the state where the initial act 

took place, the general practice is to surrender him for trial to the state where the 

criminal act eventually took effect. Thus in Ha@& v. Gwayis, the Canadian government 
, 

demanded the extradition of  Mr. Hatfield on the ground that he was guilty o f  obtaining 

- money by false information. Hatfield, in a statement made a fake claim before a 

Canadian Commissioner in Boston, US., for damages caused to his ship by a German 

torpedo. Extradition was granted, the Court observing that if there was evidence - 

"reasonably tending to establish that Hatfield, through false and fraudulent statements , 

set in motion in the United States, obtained the payment of money in Canada, the latter 

country has jurisdiction of the crime." 

In the English case of R 0. Godfry (1923), the British police arrested the 

defendant on a warrant for his extradition to Switzerland. The Divisional Court 

accepted that the defendant could be charged in Switzerland with the crime of  

'8- U.S CX. Rd H.tf;&f~. G q  (1935), decided by a US Federal District Court. 



'obtaining by false pretences', which was committed, because of his initiation, by one of 

his partners in Switzerland. The court said that the defendant could be convicted in 

Switzerland if it was proved that he was responsible for setting in motion a sequence of 

events, which ended up in a criminal act taking effect in that country. The fact that he 

never left England or visited Switzerland was said to be irrelevant in deciding 

jurisdiction of Switzerland. 

1.4.1 Distinction between the Objective Territorial Principle and the Effect 

Doctrine 

The principle of objective territorial and the situations where conduct in one 

state produces adverse effects in another are different from each other. The classic 

statement of the effect doctrine in US u. Ahminum Co. of Amenia (1945) covers 

situations such as the one mentioned above in - .  R u. God/rry. The  Court observed: 

"...any state may impose liabilities, even upon persons not within its 

allegiance, for conduct outside its borders that has consequences within 

its borders which the state reprehends." 

In Godfrey and similar cases, the defendant is usually a person not within the' 

law of the state claiming objective territoriality and his conduct results in consequence 

within its borders. So what is the dividing line between the two principles? The 

distinction is that the jurisdiction in the objective territorial principle is concurrent, 

both states having an equal claim to jurisdiction, whereas in the effect doctrine 

jurisdiction is only for the state where the conduct took place. Secondly, the  criminal 

act in the effect doctrine takes place entirely in one state and the other claims the 

jurisdiction. In the objective territorial principle, the act is normally initiated in one 

state and f o k e ~  cJect, i.e. consummated in another. 



It is said that the cases illustrating the objective territorial principle only help to 

establish that in normalpractice, jurisdiction is best left to the state where the crime takes 

effect. This does not in any way prove that such jurisdiction can be only for the state 

where the preparatory acts took place.59 The case o f  Treafy v. D.P.P discussed earlier 

affirms this view. 

s9- Greig D W, In~monOnalLaw, Butternorth, London, p. 216. 



1.4.2. Territorial Principle Applied on Sea: Prescriptive and Enforcement 

Jurisdiction 

I t  should also be noted that the territorial principle covers crimes not only 

committed upon land but also upon the territorial sea and on the high seas. Interesting 

comments on the principle of territoriality are found in the Lotus case. In  brief, on 

August Znd, 1926, a collision occurred on the high seas between the French steamer 

Lotus and the Turkish steamer Boz- Kourt, resulting in the death of eight sailors and a 

passenger. When the French steamer arrived at Constantinople, the Turkish authorities 

arrested M. Demons, officer of the watch on board the Lotus at  the time of the 

collision, as well as the captain of the Turkish steamer. France strongly protested 

against the arrest of its citizen. Turkey eventually agreed to submit the dispute to the 

Permanent Court of International Justice. 

According to Article 15  of Lausanne Convention, which is signed both by - 
Turkey and France, all questions of jurisdiction between the contracting parties had to 

be decided under the principles of international law. Thus the question before the Court 

was: what do the principles of international law say on this issue. The French argument 

was twofold. Firstly, that international law does not allow a State to take proceedings 

with regard to offences comrniited by foreigners abroad, and secondly, that 

international law recognized the occIc~n'~e jurisdiction of the State whose flag is flown on 

a ship on the high seas. In simple words: Turkey lacked jurisdiction. Therefore, if the 

incident did not occur within Turkish territory, as it obviously did not, then Turkey had 

to show the rule of international law, which justified its jurisdiction beyond i ts  territory. 

The Court, commenting on the legality of the subject, said: 

"International law governs relationship between independent States. The rules 

of law binding upon States therefore emanate from their own free will as 

expressed in conventions or by usages generally accepted as expressing 



principles of law and established in order to regulate the relations between 

these co-existing independent communities or with a view to the achievement 

of common aims. Resfrirtionr upon the independence ofSfates cannot thcrcfore be 

presumed. 

"Now the first and foremost restriction imposed by international law upon a 

State is that-failing the existence of a permissive rule to the contrary-it may 

not exercise its power in any form in the territory of another State. In  this 

sense jurisdiction is certainly territorial; it cannot be exercised by a State 

outside its territory except by virtue of a permissive rule derived from 

international custom or  from a convention. 

"It does not, however, follow that international law prohibits a State from 

exercising jurisdiction in its own territory, in respect of any case which relates 

to acts which have taken place abroad, and in which it cannot rely on some - 
permissive rule of international law ... Far from laying down a general 

prohibition to the effect that States may not extend the application of  their 

laws and the jurisdiction of their courts to persons, property and acts outside 

their territory, it leaves them in this respect a wide measure of discretion 

which is only limited in certain cases by prohibitive rules ...".* 

In brief, although jurisdiction was primarily territorial in view of the court and 

States had an obligationnot to exercise their enforcement jurisdiction in the territory of 

other States, but nothing prohibited the exercise of a State's prescriptive jurisdiction 

over acts, persons and property situated in the territory of another State. Within its 

territory a state could exercise jurisdiction, both prescriptive and enforcement, in 

respect of acts, which took, place abroad. Outside of its territory, it could still exercise 

prescriptive jurisdiction but had no right to exercise enforcement jurisdiction. In other 

a- Tbe l p f v r  Clrrc France v. Turkey (1927), P.C.1.J Repom, Series A, No. 10, Harris D J ,  Caw m d M a f t d r  on 
I n t t m a f i ~ m J L ~ ~ ,  p. 269-270. 



words, each State was independent in its own right as far this independence was 

consistent with that of other States, and no bar could be presumed on  the independence 

of States unless its exercise interfered with the independence of other States. Moreover, 

the original rule for jurisdiction was permissibility, unless a positive rule of international 

law could justify otherwise. States, according to the Court, had wide powers at their 

discretion, which could only be limited in specific cases by demonstrating proof of a 

prohibitory rule of international law. The burden of proof was therefore not on Turkey 

to establish its jurisdiction, but on France to show a positive rule of International law, 

which limited Turkey's jurisdiction. 

Commenting on unrestricted 'independence of states' mentioned by the Court 

above, Brierly states: 

"...their reasoning was based on the highly contentious metaphysical 

proposition of the extreme positivist school that the law emanates from the 

free will of sovereign independent States, and from this premise they argued 

that restrictions on the independence of States cannot be presumed."b1 

One cannot blame the courts for following what was the popular current of legal 

thought in their day. However, it is confusing how one can figure out from the fact of - 
sovereignty or independence either an absence of restrictions or the law applicable to a 

given set of facts, as chains are missing to connect the basis of independence to the conclusion 

reached by the Court. 

Briely then discusses the historical roots of penal jurisdiction, which shows that 

the Courts view as if based more on legal fiction than historical fact: 

"Further, the reasoning of the majority seems to imply that the process 

by which the international principles of penal jurisdiction have been 

formed is by the imposition of certain limitations on  an originally 



unlimited competence, and this is surely historically unsound. The 

original conception of law was personal, and it was only the rise of the 

modern territorial State that subjected aliens-even when they 

happened to be resident in a State not their own-to the law of that 

State. International law did not start as the.law of a society of States 

each of omni competent jurisdiction, but of States possessing a 

personal jurisdiction over their own nationals and later acquiring a 

territorial jurisdiction over non-nationals." " 

Thus, according to Brierly, jurisdiction is originally personal, and has only lately 

become territorial, with the rise of the territorial states. This contrasting view arouses 

doubts about the basis of territorial jurisdiction. It means that the jurisdiction to non- 

resident non-nationals must be made by a proof of a valid custom of international law. 

This not only limits the grounds of jurisdiction, but it also reverses the burden of proof, 

putting it on the State claiming extra-territorial jurisdiction over non-nationals. Thus, 

according to Brierly, French objections to Turkish claims of jurisdiction were valid. 

The Court summarizing the two views of jurisdiction said that one view 

advocates the principle of freedom, by which each State may legislate at its own 

discretion, as long as it does not conflict with a restriction imposed by international law. 

Whereas the other views jurisdiction as being territorial, which prevents States from 

extending Criminal jurisdiction of their courts beyond their frontiers. Exceptions of 

extra-territorial jurisdiction over nationals o r  over crimes concerning public safety 

therefore have to rest on special rules.63 

In  an amusing rejection of the latter point, the Court turned the entire French 

argument on its head: 

0- Ibid. 
0- Tbt Lorn Cuc: France v. Turkey (1927), P.C.1.J Repom, Series A, No. 10, Hank D J, Corr, andMdcid on 
I n f m u z f i o d L w ,  p269-270. 



"...it must be recognized that, in the absence of a treaty provision, its 

correctness depends on whether there is a custom have the force of law 

establishing it. The same is true as regards the applicability of this 

system-assuming it to have been recognized as sound-in the 

particular case." 

Supporting the view that penal jurisdiction was generally territorial, but not 

exclusively so, the Court argued: 
/ 

"Though it is true that in all systems of law the principle of the territorial 

character of criminal law is fundamental, it is equally true that all or nearly all 

of these systems of law extend their action to offences committed outside the 

territory of the State which adopts them, and they do  so in ways which vary 

from State to State. The territoriality of criminal law, therefore, is not an 

absolute principle of international law and by no means coincides with 

territorial s ~ v e r e i ~ n t y . " ~  

Regarding the claim of jurisdiction of the flag state over its vessels, the French 

government, although able to prove that jurisdiction normally followed the flag, was 

unable to prove that this jurisdiction was exclusive. Moreover, acts committed on the 
- 

Lotus had resulted in harmful effects on the Boz-Kourt, the Turkish steamer, which was 

held by the Court to be an extension of Turkish territory. And the application of 

Turkish law on Turkish territory could in no way be challenged. It must he noted that 

' the High Seas Convention, 1958, has rejected the view that the public-vessel of a state 

is part of its territory. Moreover, Article 11 (1) of the Convention stipulates that 

jurisdiction over sailors regarding incidents occurring on the high seas may be claimed 

only by the flag state or the state of which the alleged offender was a national. 



Moreover, the view held on the issue of jurisdiction by the P.C.1.J in the Lotus 

case has been subjected to heavy criticism. The idea that states possess wide 

discretionary powers which can only be limited by a positive rule of international law 

prohibiting the action concerned is not preferred. Today the general view is the other 

way around. Therefore, the jurisdiction can only be claimed by reference to customary 

state practice, convention or a positive rule of international law.65 

- -  ~ 

6s- See e.g. the views pronounced in the An&-Nonqian Fir6mw Gut (1951) 





2.1 TNE CLASSZW ISLAMIC WE W OF STATEHOOD 

2.1.1. T h e  classical division of temtory into Dar-uf-Islam and Dar-uf-Kub 

The most famous classical view of Fuqah'a *wI is of the binq division of the land into 

67 
what is known as Dm-ul-Ishm 6 6 + ~ \  J ~ J  and D m - d - l y r  @I j l -?  As a start for this 

discussion we will try to arrive at a unanimous definition of these two abodes in the light of the 

views of the earlier Fuqah'u 

The first definition in this context is of Imam Abu Yousg(RA) who says that: 

'The D m  is considered Dm-ul-I~/im when the Islamic laws become 

evident in it even if most of its population consisted of infidels, and it is 

considered Dar-ul-lyi when infidel laws become evident in it even if most of 

its population happened to be M u ~ l i m " . ~  

&.sumrn (RA) confirming it says: 

'There is no difference among our fellows that Dur-ul-lyr converts into Dar- 

u f - I s h  by the manifestation of Islamic laws in it".6Y 

While ~ b d u l ~ u d i r ~ l - ~ u ~ h d a d  (RA) explains the same in another way, saying: 

"Any D m  in which Islam e y I  is propagated by the people of the Dar 

themselves without any fear or protection of others or payment of any tax, and 

where the by-laws of the Muslims are imposed on the Zimmir upill -in case 

there was any Zimmiamongst them- and where Ah/-d-Bid;& kd do n o t  

66 The Land of Islam 
67 The Land of Disbelief 

Abu Bakr Muhammad b. Ahmad b. Abu Sahl d Sarakhsi.A(Mob~aot. Dar Ihvaa al Tuaath d h a b i  3" Ed. 2000, 
Beirut, v. 10 p. 144. 
69- Alauddin Abu Baku b. Masood al Kasani al Hanah, Bndorri d f o m i ,  Dad Kutub a1 Ihyph B e h b  Znd Ed. 
1986 v. 7 p. 130. 



suppress AhLu-Sunnab &\ is D m u I - I I ~ .  And if the facts are opposite to 

what we have mentioned then it will be Dm-u/-Kup'. 'O 

And Imam Roj'Tec (RA) makes it more dearly by stating that: 

'The presence of Muslims is not a condition foi the Dm-uLIsh, instead it is 

enough for it to be in the hands of the Imam ,=L6JI and that the Imam should be 

~uslim"." 
i 

While I m  Ibn-Hap (RA) gives the reason for this division by saging: 

"...Because the Dar is associated with the one who dominates it, has control 

over it and owns it"." 

And Ibn- Q q r m  (RA) while mentioning the view of the Jmnboor says: 

"Dm-ul-lsh is the one in which the Muslims live and where Islamic laws are 

established, and where these laws are not established, it is not Dar-ul-Ish even 

ifit was adjacent to it"." 

And lbn-Murta~aA~-Zm2 says: 

"Dm-ul-lshm is in which the two'testimonies (testimony of oneness of Allah 

and of messenger ship of Prophet Muhammad (peace be upon him) and the 

prayers are manifested, and where no infidel characteristic is apparent, not even 

with any sort of interpretation, except by the protection of Muslims or their 

contract of Z i m  and Istimap ;rLhG,ul. And Dm-dHad udl 42 is a 

To- Abdul Qahx b. Tahk al Baghdadi, Eiab UrulalDnn, Matba'ah Abdullah, Istanbul, 1246 A.H. p. 270. 
Abdul Kareem b. Muhammad b. Abdul Karccm b. al Fazal al Qameeni al Rafa'ee, A I F d  d IA7et5 al Maktabah . - 

al Salafiyyah, 1399 AH., v. 8 p. 14. 
7+ Abu Mubarnmad Ali b. Ahmad b, Saecd b. H a z q  A/Mub& bi ul&uur. Dar a l  Afaq al Jadeedah, Beirut, v. 11 
D. 300. 
7 3 -  Muhammad Ibo Qa* al J a a i i y a h , A b b A b / d Z i m m u , B e h t ,  2002,~. 1 p. 66. 



place where the glory is for the infidels and they are not subjugated to Muslims 

by Zimma"." 

Commenting on it Imam Shmkani (RA) says: 

'The base for it is the supremacy of the word, so if the order and omission in a 

Dmis for the hfuslims in such a way that any infidel present there cannot show 

his infidelity except for what he is allowed fdr by the Muslims, the Dm is Dar- 

wl-Ish. In such a case the appearance of the infidels' characteristics in it does 

not harm because it did not happen due to their power or their say, as it is 

evident in the case of Zimmis of the Jews and the Christian and those treaty 

holders who are living in the Muslim cities. But if the situation is reversed then 

(the status of) the Daris also reversed".75 

- From the above quoted de6nitions we can conclude a principle; that D w - ~ I s ~  is a 

place where the Muslims are dominant and the IsIamic laws are imposed, and on the contrary to 

this the place where Islamic laws are not imposed is not considered as Dar-wl-IJ& even though it 

may be adjacent to Dar-#/-Is&. 

Mahdi Ahrmd b. Yahya Ibn a1 hfurtaza a1 Husainy, Ujoan alA&q Dar al Kitab a1 Labn+ Beirut, I* Ed., v. 4 
p. 528,551. 
75- Muhammad b. Ali b. Muhammad al Yamani a1 Shadmi, A1 Sqd d j o w  o l M ~ f ~ & q  ah Hudig aIA;bnr,, D a d  
Kuiub al ILni~ah, Beirut, 1.1 Ed., v4 p546. 



2.1.2 The status of the deviated Dar-ul-Islam 

Nevertheless it is worthy to note that all of the Fuqab'ain their works consider even Dm- 

ul-Baghi & $ as a part of Dm-ul-Islam. And similarly the ~ h n a f d b y l  consider any occupied 

tenitory of Dm-81-I& which is adjacent to the unoccupied Dm-ul-Ishm, or wherever the 

Muslims are living under the first Am'an (their indigenous protection which is not dependent on 

the infidel laws) as Dm-ul-Islam as well.'6 

This is endrely opposite to what some of the modem &slim scholars declared that all 

such Muslims states are Dm-ul-IGqF or Dm-XI-Had because these states do not impose Islamic 

laws. But a deep look into the early Fuquh'as' views make it clear that although they considered 

such lands as Dm-ul-lshm they actually differentiated between that D m  which was initially 

established as Dm-ul-Ishm and remained so and that D m  which was converted from it in any 

form. 

- . From their views we derive that initially to declare any Dmas Dm-ul-Islam it is compulsory 

to implement Islamic laws in i t  That is why Imam Smakbstt (RA) says: "A temtory does not 

convert to Dar-ul-lshm only by conquering it without the imposition of the Islamic laws"77. But 

they see that once a territory is declared as Dm-ul-Ish then temporary deviation of the rulers 

regarding the imposition of Islamic laws does not convert it back to Dm-#/-Had. And it is the 

role of domestic laws to keep the ~ l e r s  and the government on the right path. These laws are 

mentioned in Fiqh dlliterature in the chapters regarding Khurooj and insurgencies. 

These domestic laws have mentioned many steps to keep the government on the right path for 

example; positive criticism (amr bilmmoofand nahi anilmunkor ~3 &Ig b3+ p y ~ ) ,  

avil disobedience and armed conflict. 

They also differentiate between what we can call a real and true Dm-ul-Idm and a 

nominal Dm-ul-Ish. By real and a true Dm-ul-lsh we mean a land where Islamic laws are 



imposed by a Muslim ruler, whereas a nominal Dm-ul-Ish is that D m  which is occupied by the 

infidels but where the Muslims are in majority and sdll living with their ficst Am'un, or which is 

adjacent to a true Dm-ul-Ish even though the Muslims are not in majority. They consider these 

places as nominal Dm-ul- Ish  because of the absence of the Islamic laws and the Muslim ruler, 

but for legal purposes they sdll categorize them as Dm-ul-Ish in general. The reason is that a 

strong possibility exists that these places convert back to a real Dm-ul- Ish  due to the majority of 

the Muslim population in some of them or due to the adjacent location of the others to the real 

Dm-ul-lsh from which the Muslims can invade and liberate them, and if so the status of these 

D m  and thus the laws concerning their subjects cannot be changed till a definite shadon is 

established. 

It is easy now to understand what I m m  Abu Han$a (RA) meant by his statement 

regarding the conversion of Dm-ul-Ish to Dm-ul-Horb. He said that a Dm-ul-lsbm may be 

converted to Dm-ul-Hmb if all of the following three conditions are fultiued: 

1. If Un-Islamic laws are imposed. 

2. If it is adjacent to Dar-ul-Harb. 

3. If the Muslims are not protected by the first protection (~mon);' 

I m  SoroRhsi (RA) commenting on these conditions says that actudy'the Imom(K4) kept 

in mind th; status of absolute domination which is not possible without these three conditions. 

So if the territory is adjacent to Dor-ul-lsh it means that Muslims can any time overthrow its 

government. S i a r l y  if Muslims are protected by the fust Am'un it means that the domination of 

infidels is not e f fe~ t ive .~  

But when the deviation of Dm-ul-Is& from its founding principles reaches a point where 

the hope of its revival becomes a dream, or in other words the deviation becomes permanent, 

then Intemaaonal Islamic law plays its role and declares that state as Dm-ul-Harb. 



In other words the Fuqah'a consider any Dm-ul-lshm as Dm-ul-Ish as long as the 

deviation is temporary in nature, but as and when it becomes permanent then it is declared D m  

uI-Had. 

Again we conclude that Dm-ul-Ish is a place where both of the following conditions or 

any one of them is found; the domination of the Muslims and the capacity to impose the Islamic 

laws. 

2.l.3 The role of the society and the government in maintaining the status of the 
Dar 

This debate leads us to another important issue; i t  is not the character of the government 

only which plays a role in declaring a land Dm-ul-Ha& or Dm-ul-Ish but it is the nature of its 

soaety also. So if a soaety is an Islamic society and most of the Islamic laws are followed by the 

Muslims in general then the status of that land is of Dar-ul-lsh. And if so then the minor 

deviations of the govemment are not iml7odaant because it is expected from a Muslim s6aety that 

they will stop the government from its corruption and if not they may wen remove the 

govemment 

However when the society reaches a level where most of the Islamic laws are violated or 

- where the majority of the people are not Muslims then it is the government which plays a major 

role. So if the government is imposing Islamic laws and the rulers are Muslims themselves then it 

is Dm-ui-Ishm hat is because the government is expected to put the society on the right path by 

its power. 

2.1.4 The conversion of Dar-ul-Islam to Dar-ul-Harb 

?here are four different views about the permanent conversion of Dm-ul-Islam to Dar-XI- 



The first opinion is that once a D m  becomes Dm-ul-Ish then it does not ever convert 

back to Dm-HI-,l-lyr. This view was chosen by some of the Shaja'ets di)g?rjal and the Irnamjah 

h..hY\. Ibn-Hajm (RA) says that once a place is dedared as Dm-ul-Ish it can never become &I 

absolute ~ a r - u / - ~ . ~ '  And Imam Nmmc (RA) is of the view that the Dar where Muslims lived 

once and from which they were expelled later on and over which the infidels have control now, is 

still Dm-ul-Ish?' 

This shows that a previous domination is enough for the continuity of the status of Dm- 

u l - l sh .  However the later jurists retreated from this opinion. So Imam Nuwmwc(RA) himself 

stated that he saw some later jurist reconciling from their positions and said that if the Muslims 

were not stopped from going there then it is still Dar-ul-Ish otherwise it is D w - u I - ~ . ~ ~  

The second opinion is that Dm-ul-Ish becomes Dm-uL-I-loTb only by the imposition and 

appearance of non-Islamic laws. This view was chosm by I m m  Abu Yous4 (RA), Imam 

Muhmmtd @A), the Hunbah % u I  and some of the-Zm'dir d$+gl and the M'ufo$//ar a 9 . O  

There argument is as follows: 

1. Appending of Dar to Islam demands that Islam should be apparent there, and 

the appearance of Islam is only possible by imposition and establishment of Islamic laws. " 

2. When a Dm becomes Dar-ul-Ish only by imposition of Islamic laws, so 

similarly any Durcan become Dur-ui-Harb only by imposing non-Islamic laws.s5 

3. Appending the land to the Muslims or to the non-Muslims is based on power 

and dominance, so the appearance of infidel laws in a place show that the infidels are in power, 

and hence the place is Dar-~L-Hmb.8~ 

~ - 

- Shamsuddin hluhammad b. al Abbas Ahmad b. Hamzah al Ramli, ATibqola/Mnbtaj; v. 9 p. 268-269. 
" - Yabpa b. S M a l  Narvawee, RoqntdTaLb~n, Dmscus,  1980, v. 5 p. 433. 

- Ibid. v. 5 p. 434. 
81 - Kasani, B h i  dSol~lllZ, v. 7 p. 130, Sheikh Abdur Rahman b, N a s ~  a1 Saadi al Hanbali, Dad Hayat Damascus, 
1s Ed., d F a t a m  dS&ah, p. 92, Abdullah b. Abul Qa* Sbad ulAibar, Cairo, 1388 A.H., v. 4 p. 752- " - Kasani, B&e olS-5, v. 7 p. 130. 
B5 - Ibid. v. 7 p. 130. 
" - Sarakhsi, MMabmor, v. 10 p. 39. 



The third opinion was adopted by the Molikis 3-1 and later on by the Sb&'crr and 

Abadhjah, (+kYI) which states that Dm-ul-lrh will not be changed into Dm-uLHd only by 

the imposition of non-Islamic law or by overcoming of infidels as long as the Muslims can live 

over there and defend their Drrn and can perform some of the Islamic Shu'uuir ju 

(symbolic actions) like A p n  l j l i ~ l  and Jmmbh -1 and Eid 4 prayers. 

Ibn-u-Ar4a AI-Darooqi (RA) says that D m - u L I h  does not convert to Dm-ul-Hmb by the 

take-over and overcoming of infidels as long as the signs and symbols of Islam are found there." 

And when Imam Rumli(RA),a Shaj%'cc &mI jurist was asked about migration hom Argon -a 

place in Spain where Muslims were spending their lives performing their prayers in the mosques 

and exhibiting the Islamic Shu'aari openly but ruled by a humble Christian ruler to whom they 

paid Khmg ~191 according to their capadty- was it obligatory or not? He answered that 

Muslims are not bound to migrate from that place because they can perEorm their religious duties 
- 

openly and also because the Prophet (peace be upon him) sent Usarnah to Makkah on the day of 

Hu&ib&uh fg? because he was able to practice his r+on openly. Furthermore it is 

possible that their stay will be a cause for others to become Muslims; and also because it is Dm-ul- 

Ishm and if they migrate from it, it will become Dm-uL-Harb.." 
- 

The fourth opinion is of Imam Abu-Hun+ (RA) -as it was mentioned earlier- and some 

of Zuidis, according to them Dm-ul-lshm converts to Dm-ul-Hmb only when the following three 

conditions are Fultlled: 

1) The infidels' laws are manifested over there. 

2) It is not adjacent to any part of Dm-ul-Islam. 

3) The Muslims and the Zimrnuare not protected by the Grst Am'un. 89 

m - Shamsuddin Sheikh Muhammad b, Ahmad b. Asafab a1 Dassoqii Hahiat 01 Damqi, Cab ,  1230 A.H., v. 2 p. 188. 
" - Ahmed b. Muhammad b. Hajar al Haithami, AIF&wu ulKwbra, Cako, 1378, v. 4 p. 52-54. 
89 - K a s d  BndnoS dSunmi, v. 7 p. 130, h d  b. Sahp 11 Munaza, ulB& nl Z o M m ,  Matbaah Dar al Sa'adah, 
Egypt, 1" Ed. 1948, v. 3 p. 301. 



2.2 STATUS OF THE MODRENISLAMIC CONSTITUTIONAL STATES 

IN WE W OFMUSUM SCHOLARS 

There are two streams of thoughts about the status of the contemporary constitutional 

Islamic states. One is the n a n d  flow of those scholars who give importance to the view of the 

earlier classical Fqah'a and consider it an authentic interpretation of the Islamic law. They do not 

accept the relatively new concept of the legal personality of the state and believe that these 

modem states do not Miill even the minimum requirements of Dm-ul-lshm, and thus all these 

states are Dm-ul-Had in their view. 

On the contrary, those scho lk  who have accepted the legal personality of the state -by 

analogy over trust propeztyw, and accepted the basic role of the common man in making and 

1 dissolving ofthe government -by interpreting the verse (& LS& 3) as consultation with 

all the citizens of the state-9', and accepted the concept of more than one Muslim state, and 

furthermore have agreed upon the theory of Ta&g -1 in Islamic law, thereby - extending the 

rule of Al-Ibaha AI-Ashgah +yl Lky1 for the Islamization of lamP2; for them the only 

qualification of Dar-ul-lshm is that it should be written in the constitunon of the state that the 

S h d o h  will be the supreme-most. However, a state where sovereignty belongs to the 

common man and the parliament is considered as Dm-ul-Hmb by these scholars. 

But keeping the ground realities in view this issue is not so simple, particularly where the 

state has accepted the supremacy of Shm'bh nominally while in practice sovereignty has been 

given to the parliament or to a dictator, and where it prosecutes those who demand the 

supremacy of the constitution. Furthermore in many states special systems are designed and 

imposed under which it becomes impossible for the common man to use his free will to select a 

good Muslim Khalifah WI. And the situation becomes more serious and complicated where 

" - Musefa Ahmad a1 Zarqa+4IMndkbalalFi+idRvn, v. 3 p. 287 . 
- Mauddi, Abul 'Ala, I s h i R j a d ,  Islamic Publications, Lahore, 20L"Ed., p. 398. 

qr - SEC the Repom of the Council of Islamic Ideology. 



the majority of the population is Muslim but due to their ignorance or false propaganda they, by 

theit own Free will, select those people as their rulers whose Lives are spent opposing Islam. 

This situation made the above two streams to flow in entirely opposite directions. The 

later mentioned scholars on one hand consider the state as a Farig L%M Muslim or in other 

words a deviated Dm-ul-Ihm. According to them the addition of the clause of the supremacy of 

Shari'ahin the constitution means that the state has become Muslim in prinaple, and now it is the 

responsibility of the people to make it a true Muslim state. Just as the non-practicing Muslim is 

not punished with death, this deviated Dm-ul-Ishis not to be abolished. 

On the other hand, the earlier mentioned scholars consider this philosophy as the root 

cause and base for all 4 s  in the Muslim countries,93 but they themselves then face serious 

problems which need to be solved. If they declare these countries as Dm-ul-Hmb (while most of 

its population is Muslim) what will they do about Islamic laws @hakmn @=-kt) dealing with Dm- 

ul-Harb (particularly according to Hun@ &! School)? And if they declare these countries to be 

Dm-ul-Ish, what will be the legal position of those people who are in power and oppose the 

implementation of Islamic laws. Wd they be considered as ~arig&e Boghi ~$4 or M u d  

5p ? 

= 

To get away with this problem is it possible to accept the concept of a mixed Dar as Ibn-- 

Taimjah (RA) did?' Or a third Darlikes Dm-ul-Fisq a! 3-1 of the Z ~ i d y a b ? ~ ~  

The answer will be no, because to ascertain the legal relations with the people of a 

particular area and to determine their rights and duties it is necessary for that territory to be 

considered either Dar-ul-Is& or Dar-ul-Had. 

Amongst the new scholars Taqlyud-Din a/ Nabahay(RA)has tried to reconale these 

different perspectives; although he declares that after the collapse of the institution of Kbil4a 

" -Audio Lzmm of Dr. Javed Akhar AnsG Karachi, December 2005 
" - Taqi ud Dccn Ibn Taymiph, M g i n n o  dFmmu, BBeLur, 1970, v. 18 p. 382 
95 - Shawkani,A/Sqlul]~mr, v. 4 p. 546. 



there in no D a r - ~ ~ f - I ~ h m  and all of these modem Muslim national state are Dm-ul-Hmb, but 

nevertheless they are Bihd-ul-Musheen (countries of Muslim majority). Thus their defense from 

alien enemies is obligatory on the Muslims. In his view Khiga means a public government of all 

the Muslims of the world established for imposition of Huh-c-ShmZt (lslamic laws) and 

preaching of Islam to the rest of the world, which drives its capacity and power to order and 

impose Islamic laws from the Ummah (the Muslim nation).96 

While AbdulQudir 'Awdah considers all of the modem Islamic constitutional states as part 

of one Dm-uf-Ish,  provided they accept the supremacy of Sbario'h, according to him it is not 

necessary for them to come under one Kha&?' 

96 - Taqi ud Deen al Nabahani, Afqadimol afDarroor, p. 128 
"-Abdd QartLil9idah,A/TabncbdJm:dIJLyni CaLo, 1980, v. 1 p. 275 



2,3 STATUS OF THE MODERN NON-ISLAMIC CONSTITUTIONAL 

STATES IN VIEW OFIMUSLIM SCHOLARS 

While discussing the status of the contemporary non-Muslim states in view of 

contemporary Muslim scholars it is important to explain the new concept of Dm-uLXhdwhich 

was introduced as a legal and a safe way out by some of them, as an emergency exit by others, 

and as a dead end yet by another group. This addition of Dm turns the classical binary 

classification to a tertiary one. But before explaining this third type we will take a look at the 

dassical views about the similar terms. 

2.3.1. Important rules for the discussion 

But before we discuss the concept of Dur-ul-Xhd it is necessary to briefly discuss the 

philosophy of the Sjur 41 and explain some of the important terms used by the Fuqoh'a. This 

will help us to determine exactly the meaning of a word or a paragraph used in their text which is 

related to our topic particularly when any ambiguity arises. It will also help us to give preference 

to a view over another, as any interpretation which is against the whole philosophy of the Sjuror 

that leads to a change in the well dehed  terms of the S ~ a r  should be rejected. It will be v e q  

wrong to take a weak view and build a huge building of a new philosophy on it, which goes 

against the basic theme of the Fuquha, and then daim that it is what the FHqoha meant. 

The correct method is to base the theory on the guidance of Q u r h  and the conduct of 

the Prophet (peace be upon him) and his Companions, and not to attribute to the earlier Fuquha 

in their interpretation of Qr'un and Hodith except what they really meant Otherwise it will lead 

to confusion in the work of F~(quh'a and will be considered as a form of intellectual dishonesty. 



2.3.2 The Concept of Dar-ul-Muwada'a 

To mabe the concept of Dm-~/l-Xhd dear it is important to discuss all the names used for 

similar types of D m  in Fiqb literature among which Dm-wl-Mlltyado'a L J I ~  32 is the most 

prominent one. 

Although the earlier Muslims Fuqah'a classically.mendoned only two D m ,  Dm-ul- l sh  

and Dm-wl-Had, but they also used a third term of Dar-ul-Mwwado'u which was some time 

referred to as Dm-wl-'Ahd also. In their books Dm-ul-Mlltyada'o or D m - d X h d  were never 

mentioned as a separate third Darinstead both of these terms were only used to denote a special 

part or type of Dm-wl-Harb which entered into a contract of peace with Dar-ul-Islam. 

Muslims Fwqah'a have also described the legahty of this contract in detail. According to 

them this contract is only allowed if there is an extreme need for itg8, for example when the 

Muslims are in a weak position and they want to gain time for preparation, or when they are busy 

in active conflict with another enemy, or when they hope that the people of that D m d  embrace 

Islam, or that they will become subject of the Islamic state as Z i d  etcPg 

The reason for this condition is that this contract leads to a cease ofQital  (jihad) 

which is a continuous and obhgatory duty on the Muslims in their view. However if there is a 

need for it then it will be presumed that this temporary ceasehre is also a tppe ofQital (cold wm) 

because it is a kind of preparation for it.'m 

Due to this reason majority of the Fwqaha do.not allow this contract except in extreme 

circumstances and only for a limited period of time which may by for a maximurn of ten years.'m 

But the Hanaji Fuqoh'a and Ibn-Q+ from Hanbak are of the opinion that there is no limit of 

" - Kasani, B&S dSam'c ,  v. 7 p. 108. 
" - Ishaq al ShLazi al Fairooz Abadi, A I M ~ b q u b ,  Damascus, 1370 A.H., v. 2 p. 259-260, Muhammad al Shirb'i al 
Khateeb al Shafa'ee, dMwgbni, Dx Ihyaa alT-th al Arabi Beirut, v. 10 p. 517-519. 
Irn - Muhammad b. Ahmad b. Abu Sahl al Sarakhsii Sbarb dSjmdKobcrr, Cairo, 1972, v. 5, p. 1689 
Irn - Muhammad b. Idrees al Shafa'ee, Kira.5 o/ Urn,  D d  d Madfa, Beirut, 2" Ed., v. 4, p. 189, Fakooz Abadi, d 
Mnbu~ub, v. 2, p. 259-260. 



time and it totally depends on the state's interest1". However they agree with the majority that it 

is only allowed when there is a real necessity. For the Ahnd  another reason of it being a 

temporary contract is that it is of the revocable type of contra~ts~~' .  

The ultimate result of their view is that the relation between Muslims and non-Muslims is 

permanently based on hostility and that peace is only a temporary state. This is why Jussas (RA) 

says that there is no way for the infidels except to become Muslims or second-class citizens 

I 
(Saghmn &*L), provided that they belong to those categories which can become such type of 

citizens. If they do not belong to such a category then only the sword will decide their fate.'" 

2.3.3 The difference between Aqd-ul-Muwada'a, Istiman and Zimma 

Agd-u/-Mmada'o and Istiman are both contracts in which peace is given on 

temporary bases, but the difference is that a contract of Mzwudo'a can only be executed by the 

state while the contract of Istiman can be executed by any male adult hfuslim adzen of Dm-ul- 

, I s h ~ r n ~ ~ ~ .  Secondly the contract of Mma&'o according to opinion of the majority is limited to ten 

years time'M and according to Ahngit  can be for unlimited period of time'", while the contract 

' of Istiman according to all will not be for more than one year108. 

While the difference between the contract of Zimma and the other nvo is that this b e  is 

permanent while the above mentioned are temporary in nature1*. Secondly by the contract of 

' Zhmu the Zlnmi becomes a citizen of Dm-ul-Ish, and so he is bound by the Islamic laws while 

- Kasani B&r d Slinaac, v. 7 ,  p. 106.107, Muhammad Ibn al Qa* a1 Jawjiyyah, ZIul a1 Ma'd, Abddged 
Version compiled by Shaykh khdmhammad b. Abdul Wahhab, Lahore, v. 3, p. 364. 
'a- Smkhsi, A/Mobmot, v. 10, p. 87. 
'" -Abu Bakr alJassas, AhlrYnulQmn, Cairo, 1366 A.H., v. 3, p. 189. 
lo5 - Nawawee, b w p f  dTadbtcn, v. 9 p. 90. 
'06 - Fairooz Abadi, A I M ~ b q d b ,  v. 2 p. 260. 
I m  - Kasmi, B&t dSnnod'e, v. 7 p. 106-107. 
'" - Nawawec, FhqafdTaLbern, v. 9, p. 92. 
'"- KasmiJJaah't dSanaa5,. v. 7 ,  p. 106. 



in the other contracts there is no such biding term. This means that without the acceptance of 

Islamic laws a Zimmi cannot remain a Zimmi. Thirdly Zimmu have to pay an annual pool tax."' 

2.3.4 Types of Zimmis in view of Shafa'ees 

However the great Shofo'cE jurist Mqum (RA) has mentioned two kinds of Zimmir; those 

who are living in Dm-ul-lsh and those who are not living in Dm-ul-lshm. The difference between 

the two i+ that the first group is bound to wear a particular type of cloths, which is known Zinnm 

, and is prohibited to adopt any fashion similar to that of Muslims. It is also prohibited for $ j l  

them to make new places of worship or renew the old ones. W h i l e  the second type is not bound 

to any of these resttictions"'. This categorization has created a kind of self-contradiction i~ 

Shofaa'ce schools. For example on one hand they say that it is necessary for a Zimmi to pay the pool 

tax and he will be bound by Islamic laws"'. And at the same time they say that the second types . 
of Zimmis are not citizens of Dm-uGIshm, which by itself means that they will not be bound by 

the Islamic laws. This uitidsm becomes evident when we see that they consider the Khmoj which 

paid by &is second category of Zimmir and apply all the rules ofligub on it.&&lis 

Itshould also be noted that a Zimmican become an owner of a land in Dm-ul-Ishd", so 

the ownership of a land is not a base for declaring a territory Dor-ut-Ish or Dar-ul-Had. The 

basic thing for inidally creating a Dm-uLIshm is the imposition of Islamic laws and an effective 

control by the Muslims. 

'I$is discussion is important in view of what we will discuss later on about the concept of 

Sh+'ecs concerning Dar-HI- Xhd. 

'lo - Nawwee, A(&&, v. 2, p. 253-257. 
'I '  - Ibid. v. 2. D. 254255. . . 
u2- Ibid. v. 2, p. 253. 
"1 - Kasmi, Bndoo'c ~ S U Z M ' ~ ,  v. 7 p. 110. 



2.3.5 The Concept of Dar-ul-'Ahd 

In the old Fiqb literature we find only the concept of two D m ;  Dm-u/-Zsh and Dm-ul- 

Hurb or Dm-u/-Kwfr. However the modem scholars are of the view that there are three Dm 

instead of two, and the third one is Dm-u/-Xhd According to them Dar-u/-IAhd means a Dm 

which has a treaty of peace with Dor-ublsh or a place conquered by the Muslims through a Sub 

which may be of two kinds: 

1) With fhe condition that territory will belong to the Muslims although the natives 

have the right to live their as long as they pay Khmy. There is no doubt that by this contract the 

place becomes a part of Dm-u/-Ishm and the native non-Muslim people become Zimm*. 

2) W~th  the condition that territory will still belong to the native people but they will 

have to pay Kharqi. In this situation the opinion of Fuqoho differs. 

This definition of Dor-ul-Xhd is closer to that of Dm-dMmada'o discussed earlier, but 

the difference between the both is that Muwada'n is a t emporq  and revocable contract 

(according to theAhnujj1l4 while this treaty of 'Ahd dl is permanent, which means that it is 

not based on the rule of necessity. 

These modm'scholars have based their opinion on the conduct of Prophet @buh) and 

his Companions. However some of them have claimed that it was the view of Imm Shofa'ee (RA) 

also. Abu Zohra (RA) was the tirst one who made this claim115 and later on Dr. Wahbah al- 

~ u h a i l ~ ~  and other Muslims scholars took this view from him. This view is so widely propagated 

that a reader who is ngt an expert in the classic literature of Islamic law starts to believe that this 

is a unanimous and known opinion of all the Shofa'ecs. 

Keeping in the view what was explained about the philosophy of the Sjmlet  us examine whether 

Imm Sbofaa'cc (RA) agrees with the modem scholars or not? I will quote the text on which these 

scholars have based their view. As a matter of fact the text is not clear in this regard, as it will 



become evident, and even if we accept that the text is dear even then it cannot be taken as the 

preferred opinion as it leads to self contradiction in Shafa'ec school of thought and also amounts to 

playingwith the well defined terms of the S+r. And at the end we will face this hard reality that 

the nature of Dor-ul-'Ahdmentioned by Shof'cc (RA) is totally different from what is portrayed by 

these modem scholars. 

In the Dar-ul-Xhd -a term derived from ShofoZcs(RA)book- it is necessary that its 

inhabitant pay Khurqwhich must be equal or more than the ratio of the pool tax (Ji;yoh) as they 
/ 

have by themselves explicitly mentioned that it is a Jiwh. Furthermore Immn Sh@ (RA) and Immn 

Nawmvec (RA) have mentioned that imposition of Islamic laws on them is compulsory. 

Immn Shuju'cc (RA) says in his famous book Kitab Al-Umm. 

"If the lmum fought against a nation and did not succeed to conquer their land, 

and they (the infidels) requested him for a treaty of Sulh ik. with the 

condition that they will give a part of their territories or its products which will 

be equal or more than the J ~ u h  as a consideration; so if they belong to the 

category of infidels from whom taking Ji~yoh is lawful, and they have accepted 

it with the provision that,the Islamic laws will be imposed on them, then he 

(Immn) is bound to accept.their request. He is not allowed to take it from them 

except when they agree that the Islamic laws will be imposed on them, and 

when he accepts this request then he has to conclude a treaty mentioning those 

conditions dearly on which both the parties agreed upon between them. And it 

will be biding on those who come after him. This territory will be the 

ownership of those who made tteaty of Sulh for it". 

Then he adds further: 

"If they (the Muslims) make a contract of Julh with this condition that the 

whole temtory will belong to the Mushn'kr &*, there b no hurdle t o  



make such a contract of Sdh  with them and put a fixed Khmg on them which 

will be either a dehnite thing for which they will be responsible from their 

wealth like Jivah, or it will be a de6nite thing which they will pay from every 

product of their land provided that the collective product is equal to the Jivah 

or more than it""'. 

What I understand from this text is that if the contract was made with the condition that 

the teaxitory will belong to the infidels then the product which they will pay will be considered 
/ 

J i p h ,  that's why the Imam insists that the product should he equal or more than the amount of 

Jivuh. And in my opinion this paragraph tells that the land has become a part of Dm-ul-Ish 

because Jipuh is not imposed except on a Zimmi and a Zimmi is considered a atizen of Dm-uf- 

I s h .  

There are two conditions for the contract of Zimma; firstly that the Zimnnj are bound to 

pay the Jivuh which will be either in the foim of money or in the form of Khmq if i t  is equal to 

Jivab, and secondly that the Islamic laws will be imposed on them. In the above quoted 

paragraphs we see that Imam Shq%ic (RA) has expressly mentioned these two conditions and the 

condition of the ownership of the land has no role in making Dm-dish or Dar-uf-Had. 

However it plays an important role in determining the nature ofthe Kharq. 

If territory belongs to the Zimmis then the Khmq'will be considered Ji~yah, and that is why 

I m  Sb@ct 0 insisted that it should not be less than the minimum amount of Jivah. And if 

the territory belongs to Muslims than it will be considered a trust property of Dm-ul-Ish and 

their position will be like of the tenants, they ;annot sell or mortgage this property, while in the 

fust case they can do so. 

Now I would like to quote two other important scholars of Sbajia'ce School namely Ibn- 

Ishaq A-Shim* @A) and Imam A/-NuwmqRA) which will make the above statement more dear. 

Imam Al-Nmumue (RA) says: 



"If we entered into a contract of Sulh with the infidels with the condition that territory 

will belong to them and they will pay Khmqfrom each Jamb +d\ it is allowed and 

their ownership will continue. Whatever they pay will be considered as Jizyah and will 

be spent where booty (Fai $3 is spent. ... Provided that the total product should 

reach an amount, which, if divided on them, every tax payer will be paying off one 

Dinor JU~, and that they are bound to pay it whether they cultivate the land or do 

not. It should not he taken from the land of the child, ltinatic, and woman. They can 

sell that property, gift it and even rent it out And if some one gives it to a Muslim still 

then the Khm4 will be paid by the owner. . . . and if they sell it to a Muslim the liability 

will be shifted from the product of land to the shoulder of the sde r  and the buyer will 

not be the subject of Kbarq. And if they become Muslims after the contract of Sulh the 

obligation of Kharq'will be weaved off from them .. . . 

- If we enter into a contract of Sdh 9th them on the condition that the territory 

will belong to us and they will live there and wiu pay from every Jmtb,  then it 

is a contract of lease and the payment will be considered as rent, and so they 

will have to pay Jivah in addition to this rent, aqd it is not necessary for the 

product to reach one Dinar, and it will be taken from the land of the women, 

children and lunatics, . .. they are not allowed to sell it or gift it however they 

can give it for (further) lease". 

Furthermore while discussing the responsibility of the I m  regardmg the Zimmir he says: 

T t  is the responsibility of the Imam to stop all those people who want to attack 

them if they are in Dm-ul-Ishm. But if they have chosen Dar-ul-Horb for living 

and pay JiZyah then it is not the responsibility of the Imam to protect them""'. 



The above quoted paragraphs are very dear except for the last one which is somewhat 

ambiguous because the apparent meaning of this paragraph is that the ZimmL are of two types; 

those who are living in Dor-ul-Is& and those who are living in Dar-ul-Hmb. 

Exactly the same view was presented by Abu Ishq 0, with the only difference that he 

used the word "those who are living in their countries" instead the word ?hose who are living in 

~m-uL-Hd '"~ .  

2.3.6 The contradiction regarding Dat-ul- 'Ahdand its solution 

The above mentioned categorization of the ZInmis on the basis of place of residence 

leads to a contradiction in the Shaf'ee school and also to a change in the well-defined terms of 

Sjm. There is no differences of opinion in the Shuja'ee school that the Zimmi cannot remain a 

Zimmiwithout paying the Jiuah and without submission to Islamic laws. 

Abu Irhog A-Shw@ (RAJ says: "If a Zimnri ;tops performing his obligation regarding 

J i p h  or subjugation to the Islamic laws then the contract of Z i v a  becomes void'"". The 

ultimate result of this view is either to change the definition of the Z i m i  or to change the 

detinition of Dm-ul-Ha& There is no djfference of opinion that by &position of Islamic laws in 

any territory it becomes a part of Dm-ul-lsh"' 

Now there can be three possible solutions: 

(a) The first solution: 

That the territory is a part of Dm-ul-Ish because the people have accepted subjugation 

to Islamic laws and accepted to pay Jivah too, and by these two conditions they are citizens of 

Il9 - FXOOZ Abadi,AIMubq~ub, v. 2, p. 255 
'" - Ibid. v. 2 ,  p. 257. 
j2' - Kasani, B&'e dSonaz'r, v. 7, p. 130. 



(b) The  second solution: 

That the tenitor). is still a pan of Dm-UI-Had as it appears as per the first view in Imam 

Nawmer's (RA) book. If we declare these people H& then we have to apply all the 

rules concerning the Harbir on them. But we should not ignore the fact that they have accepted 

subjugation to Islamic laws and payment of J i p h  even though the last paragraph of Imam 

Nawmc (RA) is not clear about the subjugation of this second category of Z i m h .  

One can presume that the subjugation to Islamic laws is a necessary condihon for the &st 

tgpe of Zimmrj and not for the second. If we accept this view, although the text is not dear in this 

regard, then the main question which we face is that why then the Shlifa'rrr have limited the 

contlact of Hudnah to ten years and bound it with the necessity. Secondly what will be the 

difference between Dm-ul-Muw&'ah and this new Dm-ul-IAhd It should be noted that && 

Afuwudahh is a  art of Dar-ul-Had. and if Dm-ul-Xhd and Dm-ul-Ahvada'ab are the same then it 

mean that it is also Dm-uf-Harb and not a thiid Dm. And we will have to apply all rules of Dm-ul- 

Mwa&'oh to it, such as the condition of necessity and its.limitation to a period for ten years. 

(c) The-third solution: 

It is a third and a permanent rype of Dm, the Dur-u/-%has said by some'of the modem 

scholars. But the question is what will be the status of the people of this Dot? Whether they will 

be Zimmrk as mentioned by all the jurists, and if they are Zimmrj, then by which definition of the 

term Zimmi? Whether he is the one who is bound to Islamic laws as expressly mentioned by all 

Shg'a'cc jurists or not? And if not (on the ground that they are the second type of Zjnmi~ which we 

have discussed) then they have to prove that for this second type of Zimmrj subjugation to 

Islamic laws is not necessary. And once again what will be the difference between Dm-ul- 

Muwalio'a and this new D m  except that payment of Jiuah, which is not necessary for the &st 

group while it is necessary for the second one. 



It should also to be noted that none of the Shda'er jurists has claimed a third Dmas Dm- 

d X h d  If the paragraph from which we derive this concept can be interpreted in another way, 

why should we insist on something which leads to self contradiction in the Sh@a'rc school. 

Secondly, we have to explain it according to the already settled prinaples and philosophy of the 

S i y x  Thirdly, the purpose for which those scholars are tying to create the third Dar cannot be 

achieved by creating this new Dm. 



2.4 BASIS OF THE DMSION OF DAh" 

Another view that many of the modem scholars have adopted regarding the status of 

different territorial domains is based on rejecting the classical division of the early Fuguhu. They 

are of the view that this division is not based on theQwrun and the Swnnuh U I .  Instead it was a 

product of the situation of that particular time in which the Fuquha wrote. The reason is that at 

that time all or most of the non-Islamic states were in the situation of actual war with the 

Muslims. 

But what has misguided these scholars and 1ead.them to this opinion is that they think 

that the Fuqubu have used these words only for determining the relation of the hfuslims with the 

non-Muslims and that the ultimate result of this division is a perpetual war; that every state which 

is not a Dm-ul-lsh is by necessity Dm-ril-Huh, and thus it is the duty of Islamic state to convert 

it to Dm-ul-lsh. 

This conclusion in itself may be comct or incorrect, but it is certain that the F u p h  did 

not use these words for the above-said purpose, instead they also used it for determining the 

duties of Muslims living inside Dm-ul-lsh and those living in Dm-nl-Hd, and there are so many 

other laws that depend on this division. , 

S i a r l y  they used these words to determine state responsibility inside and outside of * 

Dm-ul-Islm. The Ahngfalso used it for defining the of the court. 

Furthermore the concept of the division of Dm is evident from several verses of the 

Q r o n  and Hodiih as listed below. Let us review the relevant Ayuu! from theQwun followed by a 

commentary on it, then some of the Ahudreth '&A1 which are related to the topic. 

"Never should a believer kill a believer; but (If it so happens) by 

mistake, (Compensation is due): If one (so) kills a believer, it is 

ordained that he should free a believing slave, and pay compensation to 

the deceased's family, unless they remit it freely. If the deceased 



belonged to a people at war with you, and he was a believer, the freeing 

of a believing slave (is enough). If he belonged to a people with whom 

ye have treaty of mutual alliance, compensation should be paid to his 

family, and a believing slave be freed. For those who find this beyond 

their means, (is prescribed) a fast for two months running: by way of 

repentance to Allah: for Allah hath all knowledge and all wisdom"."' 

Regarding this verse I~raeci has narrated from Sammak and Sammak from Ikrima and 

IkrLna from Ibn Abbas that this is about a person who is a Momiff &$I (Muslim) by himself but 

his people are nbn-Muslims, so he is not liable for any financial compensation i.e. the blood 

money (Dbab @3 except releasing of a Momin (Muslim) slave. 

A b w b a b  (RA) says that the verse can be meaninghl only if it is about a person who 

accepts Islam in Dm-ui-Had and is killed before he migrates to us. We say this because it is not 

possible to accept that it is about a Momin person wholives in Dm-ui-Iskm and his relatives are , 

non-Mushs. In that case there is no difference of opinion that his killer will have to pay the 

blood money to Bait-rrl-Ma1 c;U, and this verse did not speak about the blood money of the 

one whose relatives are non-~uslims'*. 

- m  "0 ye who believe! When there come to you believing women 

refugees, examine (and test) them: Allah knows best as to their Faith: if 

ye ascertain that they are Believers, then send them not back to the 

Unbelievers. They are not lawful (wives) for the Unbelievers, nor are 

the (Unbelievers) lawful (husbands) for them. But pay the Unbelievers 

what they have spent (on their dower), and there will be no blame o n  

you if ye marry them on payment of their dower to them. But hold not 

to the guardianship of unbelieving women: ask for what ye have spent 

ln - A Q..Us 4 9 2  An-Nisa. 
'" - A1 Jassas, A h u l Q # m n ,  v. 3 p. 215-236. 



on their dowers, and let the (Unbelievers) ask for what they have spent 

(on the dowers of women who come over to you). Such is the 

command of Allah: He judges (with justice) between you. And Allah is 

Full of Knowledge and Wi~dorn"."~ 

AbubahAl-Jarsar (RA) says that regarding this verse there is a variety of arguments for 

the dissolution of marriage between the spouses due to separation of Dm. Separation of D m  

means that one of the spouses belongs to Dm-ul-Had and the other one to Dm-ul-Islam. The 

problem being that the woman who migrates to Dm-ul-Islam becomes a citizen of Dm-ul-Ish 

while her husband is still a non-Muslim citizen of Dm-ul-Hmb. So the Duris different for both of 

them and Allah has ordered to separate them by saying (do not return them to the K@ur JU~. 

If we presume that the marital relation between them still remains valid then it would be 

most suitable for her to remain with her &st husband regardless of where he lives. 

Knowledgeable people differ on the legal position of the H& $$I (the citizen of Dur- 

ul-Hmb) if he comes to Dar-ul-Islam as a Muslim. 

Imam Abu Hanjra(RA) says about a Hmbi woman who came to D m - u / - l s h  as a Muslim 

and her non Muslim husband was in Dm-ul-Hmb that the dissolution of marriage occurs between 

them and she is not bound by 'Iddah ;dl. 

Abu Yusuf(RA) and Muhornmud (RA) said that she has to remain in 'I&h if her husband 

becomes Muslim, but she is not lawful for him till they make a new contract of Ni&h t a  

(contract of marriage), and this view was also adopted by June (RA). 

There is no difference between Dm-ul-Hmb and Dur-u/-lsh regarding the dissolution of 

marriage according to Shda'ce (RA) because D m  has no value in this regardIz5. 

' x  - AfQwan, 6&10 
1 5  - A1 Jassas, Ab.4mwulQwran, v. 5, p. 228-229 



"(Some part is due) to the indigent Muhajirs, those who were expelled 

from their homes and their property, while seeking Grace from Allah 

and (His) Good Pleasure, and aiding Allah and His Messenger: such are 

indeed the sincere ones."'26 

The Qwan calls those Muslims who migrated from Makkah to Madinah as Fuquru 

@oor/empry-handed) although some of them had vast property in Makkoh. The reason, 

according to the Ahnojis that they lost ownership in that property by virtue of their migration to 

Dm-wl-Islam. Another proof of their loss of ownership is that even after the conquest of M a h h  

the Prophet (May Allah's blessings be upon him) never gave that property back to them.'27 

A famous Huhclh which is narrated by M~~lim(RAjis as follow: 

"When the Messenger of Allah (May Allah's blessings be upon him) appointed 

anyone as leader of an army or detachment he would especially exhort him to 

fear Allah and to be good to the Muslims who were with him. He would say: - 

'Fight in the name of Allah and in the cause of Allah. Fight against those who 

do not believe in Allah. Fight but do not embezzle the spoils, do not break 

your pledge, do not mutilate [the dead bodies] and do not kill the children. 

When you meet enemies who are polytheists, invite them to three courses of 

action. If they respond to any one of these, you also accept it &d restrain 

yourself from doing them any harm. Invite them to [embrace] Islam. If they 

respond to you, accept it from them and desis; from fighting against them. 

Then, invite them to migrate from their lands to the land of the Muhgirs 

(emigrants) and inform them that, if they do so, they shall have all the 

privileges and obligations of the Muhrjirs. If they rehse to migrate, tell them 

that they will have the status of Bedouin Muslims and will be subjected to the 

1% - A l Q m n ,  598. 
In - Kasani, B&e dSonnni, v. 7, p. 130-36, Dr. Muhammad Hamidulkh, Tbc MmLm Conducf ofStotr, p. 104-15; 
Mawdoodi, Sood, 281-351; I ~ h i r L o w  and Consfimtion, ed. by Khurshid Ahmad. p. 185-89. 



commands of Allah like other Muslims, but they will not receive any share 

from the spoils of war or fg'except when they actually fight with the Muslims 

[against the opponents]. If they refuse to accept Islam, demand from them the 

ji?yah. If they agree to pay, accept it from them and hold your hand. If they 

refuse to pay thejivah, seek Mah'shelp and fight'them . . ..."'". 

The famous incident involving Abu Bwgr and his friends establishes the doctrine of 

territorial jurisdiction beyond any doubt. Abu Busay fled from Makkah due to persecution but 

was given back to the Ma&m by the Prophet (May Allah's blessings be upon him) under the 

treaty of Hdqbyah. Then, he succeeded in fleeing to a place outside the jurisdiction of the 

Madnan state on the highway to Syria. Afterwards several other Muslims fled from Makhh and 

gathered there. They formed a group12' and started attacking the caravans of the MaMam. Then, 

the AIakkam themselves waived the condition of the treaty of H~~abbyah under which Muslims 

were bound to give them the persons who fled from Makkah.lm 

- 
These people were out of the jurisdiction of the Islamic State. n ~ e  Prophet (May Allah's 

blessings be upon him) himself disliked this acrivity."' But he was not legally obliged to hand 

over these people to the Makkans. Even the Hanbak jurist Ibn Q w ' m  a1 ] m ~ a h  tinds a 

justification for the doctrine of territorial jurisdiction in this wenc 

'The Prophet (May Allah's peace and blessings be upon him) never violated a .  

treaty provision. When he concluded with them a peace treaty on the condition 

that he wouldreturn the men [who fled from Makkah] he always facilitated the 

return of these men... When one of these men killed somebody from the 

Makkans or usurped their property he neither prohibited them nor gave 

la- Muslim b. al Hajjaj al Qushagd, Sahib Z m ~ ~ M w r d m , ( C h q . ) E f ~ d J i b ~ w o / J j m .  Hadirh no. 3261. 
lB- Muhammad b. Ismael a] Bukhad, Sabib Imam Bukbari;(Cb@.) Kirab alShmog Hadith no. 2529. 
Im- Ibid. 
l J ' -  This is evident from the wording of the tradition as reported by B W ,  the most authentic of the Hadith 
compikdons: "Abu Busayr came and said, '0 Allah's Apostle, by Allah, hllah has made you fulfill your obhgations 
by your rctuming me to them, but AlJah has saved me from them' The Prophet said, 'Woe to his mothed What 
excellent arar kinder he would be, should be only have supponen.' When Abu B u s a ~  heard that he understood that 
the Prophet would return him to them again, so he set off dl he reached the seashore." (Bukbari. Kdab d - S b o t ,  
Hadith no. 2529). 



compensation for that if the perpetrator was beyond his area of control and 

could not be reached. This was because of the fact that neither he was under 

his jurisdiction (tahta qahrih) nor did he order him, and the peace meaty put on 

the Prophet (May Allah's peace and blessings be upon him) the responsibility 

regarding damage to life and property by the acts of only those persons who 

were under his jurisdiction. Thus, he compensated the damage KhaLd [bin al- 

WaLd] caused to Bum Judhqmah and disliked this a~t."'~' 

All of these verses of the Qwan and Hadith and their commentaries show that this 

division is not a myth or a self-created thing of the latter Fugaha and that there are lot of laws 

which are dependant on this division which we are going to discuss later on. However it is a fact 

that in the beginning no speafic names were given to the territory which was not under the 

control of the Muslims, that's why there are different names for Dar-XI-Ishm and Dm-ul-Hmb. But 

later on the Fqaha started to use the words Dm-ul-Had and Dar-ul-Ku$ for the foreign territory 

- 
and Dar-wl-Ish for the territory which was under the control of the Muslims. These 

tMninologies became so popular that there is consensus among the Fyaha on their use. If a 

person does not like these words he may invent new ones but we have the right to prefer what is - 

best Erom the view point of language and the classical literame, especially of those who had the 

knowledge of both the language and the religion. I mean theFuqah'a. 

1"- Ibn QayFim, ZodnlMd,  Abridged veaioq p. 215-16. Sayyid hiawdoodi also finds a ground in this incident for 
the doctdne of t e r d t o d  jurisdiction: "Tbe Shadah dos not admit of a situation in which the Muslim people may be 
deemed to bc absolved of the m o d  responsibity of the treaty entered into by their state. But the moral 
responsibility of the treaties of the Islamic State will devolve only on the Muslims who are citizens o f  the Islamic 
State. It d not extend or apply to those M u s h  who are not citizens of the Stare bindmg itself by a treaty. That is 
why the Treaty of Hudaybiyah aras not deemed to be bin- on those Muslims of Mecca (e.g., Abu Busayr and Abu 
Jandal) who had not yet become cidzens of the Islamic State." (IsLynLLownndCoutihrdon, 187). 



2.5 THE EFFECTS OF THE DMSION OF THE 21AR9 

Imam Shuwhni @.A) is of the opinion that division of the Dminto Dm-ul-Ishm and Dm- 

ul-Hu& is not important from the legal point of view. His opinion may be correct from the 

perspective of the majority of the Fuquhu who do not utilize the separation of Dm as a principle 

for deriving law, bur it is incorrect according to the view point of the Ahnofas they have used it 

as a prinaple for deriving law. Thus a great number of their laws depend on it. 

After studying the classical books we can discuss the effects of the division of the Dm 

under different headings of law, although they are not mentioned as such in these books. 

1. Its effect on the dissolution of marriage 

We can discuss this effect in three situations depending upon the citizenship and Dcen of 

spouses: 

(i) When a Hurbi spouse migrates from Dm-ul-Had to Dur-rdIslum as a Muslim or as a 

zimmi: 

In this case there are Further six possible situations in which dissolution of the marriage 

may occur between the spouses: 

1. When a Hark man becomes a Muslim in Dm-ul-Had and then goes to Dm-ul- 

I s h  and leaves his wife behind in Dm-ul-Hd. 
* 

2. When a Hmbi man comes to D m - u l - l ~ h  as a Mustamin &u! and becomes a 

Muslim there and his Hmbiwife remains in D&/-~mb. 

3. When a Hmbi comes to DOT-ul-Iskm as a Mustomin and later on becomes a Zimmi 

and his Huhwife  remains in Dm-ul-Harb. 

4. When a Hmbiwoman becomes a h4uslim in Dur-MI-Had and later on goes to Dm- 

u l - l sh  and leaves her Hmbi husband behind. 



5. When a Harbi woman comes to Dm-ul-Is'h and later on she becomes a Muslim 

and her HG& husband remains in Dm-ul-Hmb. 

6. When a Hmbi woman comes to Dm-ul-Ish as a Musfamin and later on becomes a 

Zimm'and her Hmbi husband remains in Dar-ul-Hmb. 

According to the Ahnujdissolution of maniage may occur in all of the above quoted 

cases due to the difference of Dm between the spouses. While according to the majority of the 

Fuqahadissolution occurs in some of them due to the difference of Deen"'. 

(i) When one of the Hmbi spouses is brought to Dm-ul-Ish as a prisoner: 

According to Hanaj laws dissolution of the marriage between the spouses occurs due to 

the difference of Darif one of them is brought to Dm-ul-Isbm as a prisoner'M. 

(i) When one of the spouses goes to Dor-ul-Hmb as a Mumd or he/she breaches his/her 

contract of Zimma. 

As it is self-evident from the heading there can be two situations in this case; firstly; when 

any one of the Muslim spouses becomes Murtad and goes to Dm-u/-Hmb, and secondly; when any 

one of the non Muslim spouses breaches his conuact of Zimmo and goes to Dm-ul-Had. 

In 6rst case according to Ahnafdissolution of maniage occurs whether Riddoh occurred 

before or after the consummation, and the wife is not liable to '7ddah because of difrerence of the 

Dm. This is the opinion of Imam Abu Hamr (R4) while his disciples Abu You4 (RA) and 

Muhammad @A) are of the view that she is liable to 7&h if her husband becomes Murtad and 

leaves Dar-uI-lsh. As far as the second situation is concerned the dissolution of mamage 

between the spouses occurs due to the difference of the Dm according to ~ h a n f .  

'33 - Akmaludiin Muhammad b. Abdul Wahid ibn al Humam al Iskandai, Sbm6 Folb dQu&m, v.  3, p. 290, A1 Jassas, 
A h ~ d Q ~ m n ,  v. 5 p. 228, S d s i  dMdnot, v5 p50, Shahabuddin Ahmad al Shilbi, Hmbjoh T 3 1 e n  a / H q i q ,  v. 
2, p. 176. 
I n  - Akmaluddh al Iskandad, F d b  dQodrm, v. 3 ,  p. 290, Sara!ihsi .?(Mobsoot, v5 pj3. 
'Is - Sarakhsi Shad d S j m d K o b r r r ,  v. 5, p. 1826. 



2. Effects of the division of the Dar on laws regarding maintenance 

According to the Ahnd the maintenance which is due to marital relation follows the 

7&h, so when the dissolution of the marriage occurs due to the difference of the Dm and the 

d e  no longer has to spend the T&h period as mentioned above, then the husband also is 

defiantly not liable to pay maintenance. 

We can divide the effects of the division of the Dm on maintenance owed due to blood 

r~lation into two parts: 

a. Its effect on maintenance rights between a Muslim and a Harbi 

b. Its effect on maintenance rights between a Zimmi and Harbi. 

In the first situation according to the majority of the F~quho the division of the Doris not a pre- 

condition for maintenance to arise, and so the maintenance for Usool (parents and forefathers) is 

compulsory on Fm'o (sons and grandsons), similarly the maintenance of Fm'o is compulsory on 

Usooleven if the Dccn differs. whether the Doris the same or different136. 

But according to the majority of the Ahnojmaintenance is not compulsory if their Dmis 

different1". Although Imam Karuni (RA) differentiates between the maintenance of the Usool and 

the Fm'o, and between other relatives; according to him difference of the Dm has no effect & 

maintenance of the Usool and the Fm'o. But as far as other relatives are concerned their 

miintenance is not compulsory due to the difference of the D ~ Y  . 

In the second situation according to the Ahnda Zimmiis not liable to the maintenance of 

a Horbior a Mwtamin whether they are blood relatives or not1''. 

'" - Akmaluddin al Iskandari, Futb ulQudq v. 4, p. 220, Mumuhib alJaIrtI, v. 4 p. 181, Muhammad a1 Shirb'i Mughni 
dMubtuj; v. 3, p. 447. 
137 - A W d d i n  a1 Iskandari F d b  dQodrr, Y. 4, p. 222, Commission of Indian U h ,  olFdowu olHi*ab, Dehli, 
1970, v. 1, p. 568. 
'" - Kasani, B&t UISUDOO'~, v. 4, p. 37. 

- Usman b. ALi al Z& F a h d d m ,  Tutym dHaquiq, v. 3 p. 63, a l F d u m  dHindiiuh, v. 1, p. 568. 
z 



3. Its effect on the law relating to wills 

A Muslim and a Zimmi can make a will for a Murtamin and vise it versa, but they cannot 

make a will for a Hmbi, and in return a Hurbi also cannot make a will for them. This is the view of 

most of the Ha@, AMaLkis and Hanbalir although their arguments are different from each 

other1". Amongst them only the Ahnajhave based their theory on the rule of the difference of 

the Dm. But amongst the Ahnuj Imam Abu Hun@ (RA) is of the view that a Muslim and a Zimm' 

cannot make a will for a Mustmin, given the fact that he does not consider him a citizen of the 
/' 

Do,'-". 

4. Its effect on the laws regarding trusts 

Islam is not a pre-condition for the person who makes a trust, nor is it so for the 

tru~tee"~. Therefore, even a Musfamin can make a trust for the atizens of D m - d I h d 4 ' .  But there 

may be two possible situations where a trust is made by a H&: firstly, a trust created by a Hmbi 

in Dm-#/-Ha& a situation which the classical Islamic law does not discuss; and secondly, a trust 

made by him in Dar-ul-Ish through his agent. In the latter case the legal implications are not 

different f rok the case of the M u m i n .  

On the other hand according to the Ahnofand some the Shajaco'tts it is necessary for a trust 

made by the citizen of Dur-ul-lsh that its trustee also belongs to Dm-ul-lskm. Therefore any trust 
= 

made for a Hmbior a Mwtmin is not lawful because they are not citizens of Dm-ul-Isl~tn'~. While 

according to the Ma&& and some other Shaja'cts it is lawful for a Musfmin but not for a Huh 

who is living in Dm-ul-Hardf4'. 

- Ahduddin al Iskandad, Fufb d Qadcm, v. 9, p. 355-356, Sarakhsi, S b d  d Sjor  d Kobtn; v. 5 p. 2046, 
Muhammad al Kharshee, S h d  d f i u n b i ,  Matba'ah Bolaq, Cairo, 1317 AH., v. 8, p. 170, Shamsuddin al Ramli, 
N:bqufd&bf'g; v. 6, p. 49. 
''I - Kasani, B&S nlSunao'r, v7 p341. 
1'" A h l u d d i n  al Iskandari, Fnth ulQ&r, v. 5,  p. 37. 
'" - A b h  dAq4 p. 332. 
'" - Muhammad Amin ibn Abidin, Hushid ol RoddMukJfor, Cairo, 1366 A.H. v. 4, p. 342, Muhammad al Shirbini, 
MugbnidMu6q; v. 2,p. 379-380. 
"I - Shamsuddin al Dasooqi, Hdia d Dam@, v. 4, p. 226, Muhammad al Shirbini Mugbni alAluh*j, v. 2, p. 380. 



5. Its effect on the law of inheritance 

There is no difference of opinion that an infidel cannot become a legal hire of a Muslim, 

and similarly according to the majority of the Fuyaha a Muslim cannot inherit from an infidel". 

But in addition to this, most of the A h d a r e  of the view that a Muslim who did not 

migrate to Dm-u/.Ihz is also not a legal hire of a Muslim who is living in Dm-ul-Isk~m'", because 

inheritance is based on Wikyah'48 and the relationship of Wilayah is not possible between the 

Muslims living in Dar-ul-Jhn and those living in Dm-dH~rb"~. Similarly a Zimmi cannot become 

a legal hire of a Harbi and vice versa due to the difference of the Dar but the H& inherit from 

each other since their Daris the same150. 

6. Its effect on the law of evidence 

The testimony of a Kajr against a Muslim is not valid according to the majority of the 

Fuqaha. But in the case of his testimony against another Kajir the principle of the difference of 

Dur once again plays its role according to the Ahm$ Therefore a Zimmi can become a witness 

against a Mustumin but a Mustanin cannot become a witness against a Zimm". Similarly the 

testimony of hluslim against another Muslim is only accepted if both belong to the same Dd".  

1"- - SImwkani, NglolAw&r, v. 6 ,  p. 193, Shmh d S u n d ,  v. 8, p. 364. 
'" - Hadial dFan~n', 'p.  72. 
la - Ibid. p. 820. 
"' - ALQmn, 8: 82. 
1% - Sarakhsi Sbmb dS+arulKobcr~, v. 5, p. 1900 
15' - Ibid. v. 5, p. 1832. 
1" - Ibn Aabideen, Hmhiof Ibn Aabidcm, v. 5 p. 472473. 



3.0 THE CONCEPT OF DAR-UL-HXRB AND THE THEORY OF 

PERPETUAL WAR 

Dm-ul-Xhd was the main concept presented by the contemporary scholars as a legal Fiqhi 

solution for the modem Islamic International law dealing with the non-Muslim states as 

discussed earlier. The concept of Dm-ul-Hmb, which is still regarded as valid, also needs 

explanadon. In what follows, an overview of the opinion of scholars about Dm-ul-Hmb and the 

related issues is presented. / 

Modem scholars are divided into three groups on the issue of Dur-u/-Hmb and the theory 

of perpetual war. 

1. The first opinion 

According to the &st group Dur-ul-Horb is a land where actual war is going on and so all 

other lands where hosdlities are not caking place are not Dm-dHnrb. Furthermore, it is the right 

of the government of Dor-dish to declare which place is Dm-ul-Hmb and which is not. 

From this opinion we condude that the division of the Dan is not a permanent one as we 

conduded earlier &om the verses of the @run and the Sunnub. And so their opinion can be 

regarded as a product of their own mind according to the needs of their h e .  

In a net shell, according to this opinion, a relation between the Muslims and the non- 

Muslims is based on peace and war is only a temporary phase'53 

2. The second opinion 

r 

The second group is of the classical Fuquhu. In their opinion this division is a permanent 

division. So according to them the world is divided into two permanent D m :  Dm-ul-Ish  and 

Dm-ul-Hurb, and thus any Dmwhich is not Dm-XI- lsh  is Dm-ul-Hmb and its infidel cidzens who 

are male, adults and sound men are considered combatant whose blood and property are 

permissible Ljhn) t r f l  c69 However due to some compulsions and internal weaknesses of the 

1s - h l u h a m d  hi-, Pub& Intmra~ionol Latv and I ~ ~ i r  inttmoh'oml L w ;  Identical E q m ~ h n r  of rbc World Ordrr, 
Islamabad Law Review, p407 



Muslims, a contract of Muwadu'a may be concluded, its period being determined by necessity. 

During this h e  their lives and property should not be damaged as it is against the promise 

which has been made with them. 

In a net shell, according to this view, the permanent relations between the M u s h s  and 

the non-Mushs are based on hostility and peace is a temporary phase'". 

Both of the above groups agree that a place where actual war is going on is Dm-ul-Had, 

but the difference is about those areas where/ there are no active hostilities taking place. 

According to the &st group when there is no war then the question of Dm-ul-Had is irrelevant, 

while according to the second group even if there is no war currently taking place, it does not 

mean that it is not Dm-u/-Had. In fact that land is Dm-nl-Had and it is the duty of the Muslims 

to convert it into Dur-ul-Ish. 

3. The third opinion 

A third view which was presented by Mawhodi (RA) and is polished by Mr. Mushtaq with 

minor differences is that there are two Dm;  the fust one naturally being Dm-ul-Islom. But for the 

second Dm they categorically use the name of Dm-ul-K@ instead of Dm-u/-Had. They also 

desaibe the relation between the two Dm as permanently hostile but only theoretically (or 

ideologically) and not practically (or physically). And when this theoretical war converts into 

actual war then Dm-#I-lyralso turns into Dm-nl-HA. 

Sa~edM~d~odi (RA)  accepts that the Fngaha have mentioned that the life and property of 

any infidel who is not a citizen of Dm-dI&m and does not have any contract ofAmann are , 

not protected, which means that both are Mnbuh cb.ll (lawhl) for the Muslims. But according to 

him it was not the opinion of Imm Abu Hun* (RA). Instead what Imam Abu Hanfa @A) meant 

was only that any infidel who is not living in Dm-ul-Islorn his life and property is beyond the 

jurisdiction of our courts. And it was a misconception of the later Fuqahuwho did not understand 

the meaning of jurisdiction and considered it equal to Mnbuh. 



Furthermore Muudoodi (RA) explains that this division by itself is not fruitless as the 

legahty of many issues depends on this division. According to him Islamic laws have three 

different dimensions; the first is its theoretical dimension, the second is its constitutional 

dimension and the third is its international dimension. 

By the theoretical aspect all Muslims are bound to follow Islamic law wherever they may 

be. So any uime that a Muslim commits will be considered a crime and he will be punished for it 

in the hereafter, but as far as its legal status in this world is concerned it depends upon the place 
/ 

where the crime was committed. This is the dimension which is dealt with international aspect. 

So if it was within the territorial limits of Dm-ul-Ish then the criminal citizen must be awarded 

the due punishment by the Muslim state in this world also, and if the crime was committed 

outside of its territorial limits then it is not the responsibility of the state to punish the 

A simikr opinion is of the famous scholar TWO-ud-Din ur'Nubuhay (RA) who says that 

Dm-u/-Hmb is of two kinds; that which is in the state of actual war with Dm-~dll/am and that 

which is not. The second one is further dived into two kind; the one which has a peace treaty 

with Dm-u/-Ish, and the one which has no peace treaty with it but also is not indulged in any 

war with it.li6 

As a conclusion I would suggest that the opinion of the first group is out of the scope of 

my work since they do not give importance to the work of the earlier F~yah'u. As far as the 

opinion of the last two groups who consider the view of Fuyuhu as an authentic interpretation of 

the text is concerned, I will try to elaborate and discuss ~ ~ e d ~ u u d o d i ' ~  controversial views: 

1) According to him the world is divided from rhe view point of the Fuquhu into 

Dm-ul-Ish and Dm-Y/-Iyr. The later one may be at different times Dur-ul-Hurb or Dmul- 

Muwudo'ah or none of them. I think this concept is the creation of his own mind given the fact 

that in Fiyh literature Dm-dHmb and Dm-ul-Iyr are used interchangeably and are synonyms 

words. This conclusion has been reached aFter examining all those places where F ~ y u b a  have used 

- Mawdwdi, Sood, Islamic Publications, Lahore, p. 295-314. 
1" - Nabahmi, Taqiuddin, Mogodd*af a/D&or, p. 450. 



these words. A similar conclusion is given in the book of Towe-ud-Din ol hrabahany (RA), 

although his opinion regarding the status of different ldnds of Dor-ul-Hod is not different from 

that of SupdMouhdi. 

2) He also accepts that Fuqaho have used these words to determine the temtorial 

jurisdiction of the courts, which is true. But it would be incorrect to claim that it was the only aim 

of this division. Ahndhave used it as a principle for deriving laws and thus many of their laws 

depend on it. I have discussed some of these in the earlier work as an example. 
/ 

3) He comments that the word " L a c  Y" (no protection) used by Imam Abu Hanjra 

(RA) doesn't mean that the blood and property of a Hmbi is lawful for the citizens of Dm-ul- 

I s h .  According to Sqyed Mowdoodi, it was a misconception of the later Fuqaho. I think it is an 

over-exaggeration about the Ham3 school of thought by Maudodi @A) since it is not possible that 

scholars like Sarakhsi, ] lam and Ibn Humam @A), who spent all of their lives finding out the 

essence of Immn Abu Hanjro's @A) sayings, overlooked or misunderstood such a major blunder 
- 

of the later jurists. One can say that the opinion of the Ahnufregarding the H&s is not correct, 

but it will be wrong to blame all the later Hot@ Fuqoho that they misunderstood the views of 

Imom Abn Hun+ @A). As a matter of fact there is consensus amongst the Fuqoha that Dm-d- 

Hmb is a Dm-ul-Ibaha, by which they mean that the blood and property of eveq sound male adult 

of Dm-ul-Hmb who has no contract of Am'un with Dm-ul-Irh is lawful for the citizens of Dm-nl- 

I s h .  The only exception is when they enter Dar-ul-Ishm as Murtarnins, as in the contract of 

Istiman, the protection of their property and body is promised and &us their persons and 

property become unlawful. 

As far as the opinion of the second group concerned it is true that this division is 

permanent. It is also correct that the permanent relation between Dar-ul-Hmb and Dar-ul-Ish 

according to the classical Fuqaho is based on hostility. But it is not correct that Fnqoha have used 

these words only to determine the permanent relation between the two Dam, instead there are 

other aims also. 





COMPARISON BETWEEN INTERNATIONAL AND ISLAMIC 

LAW 
- 



4.0 THE RELEVANCE OF VAR' 

The discussion in the previous pages was of a theoretical nature. Let us now discuss the 

practical consequences of the above mentioned views in the contemporary legal system. 

First of all we have to differentiate between different perspectives of the Shuri'uh. Shmi'nh 

is a divine law and hence the teal sanction behind it is the fear of Allah and the real punishment 

for its violation is the one to be awarded in the hereafter. This theological perspective knows no 

territorial knits hence a Muslim is bound to follow the Shari'uh everywhere, and if he violates a 

rule of Shmi'uh he will be responsible for it before Alhh on the Day of Judgment, regardless of 

the place where the violation took place. 

And form this perspective of faith, humanity has been divided into two different 

categories; those who submit to Allah's will -whom we call Muslims- and those who do not -the 

Kujin. And thus a Muslim in any part of the world is a part of the Muslim U m h  k.91 and the 

bond of Islamic brotherhood binds a Muslim &dent of a non-Muslim state with his Muslim 

brother in an Islamic state. 

Moreover, a Muslim by virtue of his being Muslim is Maroom, ( r ~ )  ie. protected in 

the sense that Allah will punish those who violate his rights in the hereafter. This is what the 

Fu~juhu call l s m h  b i l - I I ~  (+& L) i.e. protection by virtue of Islam. 

However this l m h  or protection according to the Hun+ Fuquh'a does not 

necessarily mean that his right will be enforced by courts in the Islamic state. We may classify this 

as a principle of the municipal law of Islam. 

On the other hand those who do not believe in Islam become another nation. And the 

Muslims are prohibited from establishing any brotherhood relations with them except on the 

basis of humanity for those who are the citizens of Dm-ul-lsh. 

Thus the permanent relation between the Muslims and the non-Muslims is based on 

hostility, which may be ideological, as daimed by Sqcdn%zhodi @A), or both, ideological and 



actual, as is the apparent view of the classical Fuqaha. Therefore, an infidel can only be protected 

if he becomes a Muslim or if he enters into a contract ofAmaan with Muslims either permanently 

or temporarily. 

The temporary h m n  will be either Mmndo'a or Istiman while the permanent one is the 

contract of Zimmo. How to deal with these different categories of infidels is the subject of the 

international law of the Shan'hh. 



5.0 Tem'tod jurisdiction in view of Shazi'ah 

After this brief introduction it is easy for us to discuss the territorial nature of the Islamic 

laws. There is more than one theory regarding the concept of temtorial jurisdiction as well as the 

imposition of laws on the criminals in the Islamic law just like the international law. 

5.1 The theory of Abu Hanifa (RA): 

It was presented by Abu Hun+ (RA) which is based on two principals; Nationality and 

Territoriality. 

I. Regarding the c h e s  committed in Dar-ul-Islam 

According to Abu Hanifa (RA) any citizen of Dm-ul-lshm who commits a crime in the 

territorial limits of Dm-uf - l sh  must be punished by the courts. 

A Muslim becomes a citizen of Dm-uf-Is& by virtue of Islam or by his permanent stay in 

Dm-uf-lsh,  while a Zimmi becomes a citizen of Dm-uf-Isfam by the contrzctof Zimma. 

As far as the Mustamin (foreigner), who is not om atizen, is concerned, his liability is 

limited to the crime in which he violates the personal right of other-people and does not extend 

to the crimes against Haqooq Afhh  G&. By entering the contract of Istiman he does not 

accept submission to Islarriic law in toto. Instead he will have to obey only those laws which are 

relate to h i  directly or concern the protection of other persons' rights, e.g. a Mustamin will not 

be. punished for Zino bgl or Shrub-uf-Khmm etc. However, he will be ~unished for 

Qqf 4 1 ,  Qirm p-1 and any other crime in which he violates the right of other 

 individual^.'^' 

2. Regarding the crimes committed outside ~ a d l s ~ a m  



For any crime which is committed by a citizen of Dm-ul-Ish or any other person out of 

the temtorial limits of D m - d I r h ,  the aggrieved party cannot invoke the jurisdiction of the 

courts of Dm-ul-Ihm, because the basic condition for invoking the jurisdiction is the capaaty of 

Imam regarding the imposition of Islamic laws in that place. Therefore, if an Imum has no control 

over a place it means that it is out of the terdtorial limits of Dm-ut-Ish. It is within the territorial 

limits of Dm-ul-Ish that the Immn has an absolute capadty to impose Islamic laws, whereas Dm- 

ul-Hdis a place where the Imam has no capacity to impose Islamic laws. Thus he is not under an 

obligation to impose Jhon"ah in Dm-ul-Hmb.'B 

The net result of this rule is that the court will not take cognizance of the offence 

committed in a land which was not under the control of the Imum during the commission of the 

crime, even if it becomes Dur-ul-Iskzm later on. However if a citizen of Dm-u/-Irh, whether he is 

a Muslim or a Zimmi (and even a Mustumin if he violates a personal right) commits a crime in Dm- 

u l - I s h  and then flees to Dur-ul-Huh he will be punished whenever he comes back and should be 

brought before the court for trial. The reason for this being that the action occurreh&side Dm- 

ul- Ish ,  which is the place where the Immn has the capaaty to impose Islamic laws.'59 

3. Regarding the camps of the Muslim army 

The camp of Muslim army in Dm-dHmb is also considered as a part of Dm-ul-Ish 

because the place comes under the effective control of Muslims due to the presence of the 

Muslim army. However any crime committed out of the place where the army is deployed does 

not fall within jurisdiction because the place is not Dm-d-Irkzm. Ilmam Abu Hanifa (RA) also held 

the view that the imposition of punishment should be delayed rill the army comes back to the 

settled Dar-wl-I~fam.'~~ 

1%- Ibid. v. 4, p. 152-153. 
'59 - Kasmi, B&S dSanu5,  v. 7. p. 131. 
'M - Ibid. v. 7, p. 132. 



4. Regarding the difference befween the criminaland thepecuniaqliabilities 

Here I would iike to draw the attention to an important point and that is: the concept of 

absolute territorial jurisdiction is limited to cdminal liabilities only, whereas the pecuniary 

liabilities are not absolute but depend on the nature of the case and on the respective citizenships 

of the climinal and the victim. 

The following cases will help to explain the above mentioned rules in Abu Hun*? (RA) 

theory dearly: 

(a) The First Case: 

If a M u s h  citizen of Dm-ul-Ish kills a Muslim citizen of Dm-uL-Had who does not 

migrate to Dm-ul-Islam, the killer is not liable for Qliar or Diyah (blood money) but he has to offer 

IGJuru ~JWI in the case of an unintentional murder. 

The basic reason for rhis according to Kosani(R4)s that the value of body and p ropeq  
- 

are based on Dm-u/-l&m, given the fact that actual compensation depend upon power and 

effective control, which is not possible outside Dm-~l-Ish.'~' 

(b) The Second Case: 

If a Muslim citizen of Dm-uHsh kills another Muslim citizen of Dm-u/-lsh in Dm-ul- - 
Herb after going there as Mustamh, the killer is responsible only for the D@ah (blood money); 

According to Karani (RAJ the reason for this is that both are permanent citizens of Dm-uL 

Iskzrn while their stay in Dm-u/-H& was temporary. H o w e v e r Q h  will not be awarded because 

of doubt or the impossibility of@rar.'" 

(c) The  Third Case: 

If two Muslims who were citizens of Dm-ul-Ish and later on became prisoners in Dm-uL 

Horb, and one of them killed the other, so according to Imum Abu Hanfa @)the killer is not 

'6' - Ibid. v. 7, p. 133. 
1" - B&i dSow'c, v. 7, p. 133. 



responsible for any D&ab but has to offer KuJm in the case of an unintentional murder. While 

according to Abu Youruf(RA) and Muhummad (RA) he is responsible for the D&ab whether it is an 

intentional murder or unintentional murder. 

Karoni (R4) while elaborating the distinction between the two opinions says the reason 

for the opinion of the two disciples of the Imum (RA) is that imprisonment was a temporary 

action and their position was just like two Murtamim. While according to I m m  Abu Hanga 0, 

by imprisonment in Dar-ul-Horb they became subjects of Dar-ul-Had and so their value was 

aboIished.16' 

If we examine these three different cases and the reasons mentioned by the Fuqaha we 

reach the following conclusions: 

1. The doctrine of territorial jurisdiction according to Imam Abu Hanifa (RA) is an 

absolute principle provided that the subject is a national of Dar-ul-Ish. 

2. The extra territorial jurisdiction of the court depends on the nature of atizenship of 

the criminal and the victim. If both were citizens of Dm-ul-Ish then the offender is liable to all 

pecuniary liabilities whether they arose &om a criminal act or a civil wrong, but corporal 

punishment should not be awarded. However there is difference of opinion in the Hun& School 

regarding the loss of atizenship of a prisoner. 

5. Regarding the Ioss o f  citizenship o f  a prisoner 

According to Imam A ~ I I  Hamya (RA) if it is certain that a citizen of ~ a r - u I - l s h  will return 

back, then his citizenship is not lost as is the case with a Musfamin. But if it is uncertain due to 

prolonged imprisonment then he looses his a t i t e n ~ h i ~ ! ~  

la - Ibid. v. 7, p. 133. 
- B&'r dJo~n't, v. 7, p. 133. 



It will be also relevant here to mention the case of Ribu 431 in Dm-ul-Hmb between a 

Muslim adzen of Dar-ul-Ish and a Muslim citizen of Dm-ul-Hurb since it leads to the 

misunderstanding that taking Riba from a Muslim Harbiis not considered a sin according to Abu 

Hun@ @A). 

In my opinion taking Ribu from a Muslim is a sin wherever he may be. As far as the non- 

Muslim Hmbiis concerned, taking Riba from him in Dm-ul-Ishm is also a sin, while it is allowed in 

Dm-u/-Harb, because the blood of a non-Muslim Hmbi is lawful, and if the blood is lawful then 

his property must be lawful in the first place, since property follows the blood in permissibility or 

sanctity. However when he comes to Dm-ul-Isbm as a Mustunin his blood a i~d  property are 

protected due to the promise made by the Muslims. 

Similarly if a Muslim goes to Dm-ul-Hmb as a Musfomin the property and blood of another 

Muslim are not permissible for him as a rule. But if he commits any crime concerning the blood 

or property of a Muslim, he will not be punished for it in Dm-uI-Isbm because he was out of the 

territorial jurisdiction of Dm-ul-lsh. He is also not liable for any compensation because the 

victim is not our citizen. 

On the other hand the blood and property of a non-Muslim Harbi as a rule is lawful for a 

Muslim but it is protected due to the promise made by him. But if a Hmbigives his property to a 
% 

Muslim with his consent then there is no violation of the promise. 

But the property of atizens of Dm-ul-Iskm is protected wherever they may be as a rule, 

and not on the basis of the promise. That is why Riba.between two citizens whether they are 

Muslims or non-Mushs is not allowed 

This is what Kusuni (RA) meant to say in his book Buha't ul Sunoak Actually he wanted 

to explain the principle of the citizenship and to differentiate it from the criminal liability which 

unfortunately was rnisunde~stood'~~ 

The text of Jarsar (RA) will make it dearer. He says: 

'63 - Abdul QadL 'Awdidah, A/ Tarhnr dJimt, Cairo, v. 1 p. 246. 



"Hence it is proved, just as we have previously mentioned, that a Muslim who 

is a citizen of Dm-ul-Had and does not migrate to us will remain a Ha& 

although his blood is unlawful. 

That is why our fellows have waived the compensation from a person who 

destroys a property, as the lsmah (unlawfulness) of blood is more important 

than the lsmah of the property, and there is no compensation imposed on a 

person who kills him so his property is more liable not to be compensated. His 

property should be considered like the property o fa  Hmbi from this viewpoint. 

This is why Imam Abu Hanga (RA) allowed the transaction of Ribu with such a 

Muslim as it is allowed with the Horbi. 

And as far as the prisoner in Dm-ul-Had is concerned Abu Ham+@A) 

considered him like a person who did not migrate because his stay over there is 

not based on Aman instead he is subjugated by Force. And as the alien Muslim 

and the prisoner are equal form this aspect so they are equal in the eye of law 

as far as compensation is concerned. Thus their compensation is waived off 

from their killersn.'@ 

, 

Now it should be very clear in our mind that when Imam Abu Hanfa (FL4) says that 

transaction of Riba is allowed between a Muslim citizen of Dar-uHsh  and Muslim citizen of 

Dm-ul-Had it means that the Muslim atizen of Dm-ul-Iskm is not liable for any compensation, 

but it does not mean that this transaction is not considered a sin. The reason is that when killing 

' of a Hmbi Muslim is prohibited then his property is also protected because the property follows 

the blood. 



5.2 The  theory of Abu Yousuf(RA) 

The second theory was presented by Imum Abu Yousuj(RA), a renowned disciple of Imam 

Abu Hanzza (RA). Its details are as follows: 

I. Regarding the crimes committedin Dar-ul-Islam 

According to him, under the territorial limits ofDm-ul-Ish no one should be immune 

fmrq the criminal liability whether he is our citizen or not. Every one must be punished for his 

criminal act because Muslims are bound by Islam and the Zimmir by their contract with Dm-ul- 

I s h .  As far as Murtamins are concemed they are bound by their contract of temporary stay in 

Dm-ul-Ish. During their stay they will be subjects to Islamic laws. So they are not different From 

the Zimmis. The only difference between the two is that the stay of one is temporary and of the 

other permanent. 

2. Regarding the crimes committed outside Dar-uI-IsIam 

As far as extra-territorial jurisdiction of courts is concemed, his famous view is that the 

court'has no extra-territorial jurisdiction regarding criminal liabilities. However if the offender 

and the victims were both atizens of Dar-ul-Ishm, the offender is liable only for pecuniary = 

liabilities which may arise from any criminal act against the Muslim citizen of Dm-uLlskam, and 

similarly for other civil liabilities. 

, His second view is narrated by KamolIbn Humm (RA) GomQazj Khan on the authority of 

Jam? olSagbeer that if the person killed the citizen of Dar-XI-Iskm in Dm-u/-Hmb he will be liable 

for Qisa~.'~' 

Abu Your~(RA) also differs form Imam Abw Hanifa ( R 4  on the issue of the Muslim 

ddzen of Dm-ul-Ish who becomes a prisoner in Dm-ul-Horb. According to Abu Yozuuj(RA) if 



any atizen kills him his death will be compensated by D&ab because his protection doesn't end 

with imprisonment; in other words he is st i l l  our atizen. 



5.3 The theory of the Jamboor (majority of the Fuqaha) 

The third theory was presented by Jamboor-ul-Fuqaha cwl JM, i.e. I m m  M& 

0'''. Irnm Shofo'rc (RA)'" and Imam Ahmad (RA)."' 

1. Regarding the crimes committed in Dar-ul-Islam 

According to them every uime committed in the territorial limits of D m - u l - I I ~  is to be 

met with the appropriate punishment, whether the person who committed it is our citizen or not. 

The same view is taken by Abu You@(RA). The reason is that the Muslims are bound by Islam 

while the Zimmir and Musfamins are bound by virtue of their contracts. And the protection 

provided to them is on the condition that they will have to obey Islamic laws. 

According to these Fuqaha, imposition of Huhod J& and Qua punishment are 

compulsory while T a ~ m  291 is at the discretion of the Imam. 

2. Regardhg  the crimes committed outside Dar-ul-Islam 

These jurists also accept the docuine of extra-territorial jurisdiction if the crime was 

committed by a citizen of Dm-ul-lsh. However, if a non-atizen commits any act which is 

considered as a crime according to our laws outside the territorial limits of Dm-uL-lsh and then 

he comes to Dm-ul-lrh,  our ~ o u r t  cannot take cognize of such a crime. However if he commits 

a crime in Dar-ul-lshm and then flees to Dm-ul-Harb, in such a case the court has jurisdiction to 

try the offender. The reason is that he was in the territorial limits of Dm-wLI~&zm when he 

committed the crime. Here we do not take into consideration the person who committed the act, 

rather we look at the act: is it a crime or not? 

'a - Malik b. Anas al Asbahi,AIM~donwamh, Ahtba'ah al Sgadah, Egypt, 1233 A H .  v. 4, p. 425. 
- Fairwz Abadi,A/Muhaiiab, v. 2, p. 241-256. 

I m  - Muhammad a1 Shirbini,A/Mngbni, v. 8, p. 401402,473475. 



If a Zimmi breaches his contract of Zimmu and goes to Dm-HI-Had and he commits an act 

there which is a crime according to our law, or a Muslim becomes Muriodand flees to Dm-#/-Had 

and he violates our laws there, the offender shall not be punished for his acts which he 

committed in Dar-ul-Harb. The reason is that when they were committing these crimes they were 

not our atizens. However they will be punished for all those crimes which they have committed 

before their migration to Dm-HI-Had. 

/ 

3. Regardig the camps of the Muslim army 

They also consider the camp of the Muslim army as Dm-HI-Irhm but do not differentiate 

between a crime committed in the camp area and a crime committed outside i t  

But they differ among themselves regarding the time of the punishment. According to 

Imam Makk(RAJand Imam Jhojo're(RA) the punishment should not be delayed till the return of 

the army to the settled land, while according to Imam Ahamd (RA) it should be delayed till the 

m y  returns. The same x k v  is held by Imam Abrr Ham$ (RAJ when the ctime is committed in 

the camp area. 



6.0 APPLICATION OF THESE THEORIES IN THE MODERN 
WORLD 

Those scholars who do not accept more than one state as an independent part of a single 

Dar-ul-Iskm- unless these states accept obedience to the mother Dm-ul-lsh through the Bajat of 

the Kha/$- for them the application of these theories is impossible. However those scholars who 

have accepted these states as an independent part of one D m u l - I J ~  which may not necessarily 

be under one Khalifa, for them the possible application of these three theories will be as follows: 

/ 

6.1 Application of the theory of Imam Abu Hanib (RA) 

Before we discuss the application of the theory it will be better to mention various kinds 

of punishments in Islamic law. We can divide these punishments into four types: 

1) Qirm and D& crimes. 

2) Hudood crimes. 

3) T'urecr for those crimes which are not declared crimes by the state. 

4) T'u~eer for those crimes which are declared crimes by state. 

Qirll~, D j a  and Hudood crimes are just like thdse crimes which come under the universal 

jurisdiction of international law. The difference be&en the two is that in the case of universal 

jurisdiction every state has its own jurisdiction, but hire the jurisdiction is applied only to those 

states which are a part of Dm-ul-I&. Thus the victim or any other person can invoke 

jurisdiction of any Islamic state which imposes Islamic laws. The same applies to those T'a~er  

offences which are not declared as crimes by the state. However the president and judge have the 

power to pardon or commute the punishment, so the punishment of these crimes will only be 

awarded to the atizens or those aliens who violate the lights of an individual in the limits of that 

particular state. 

The extra territorial jurisdiction of the court of that state in such type of crimes is similar 

to its jurisdiction in those crimes which occur in Dar-ul-Hmb. If the offender and the victim are 
< 



both citizens then the court has jurisdiction, but if one of them is a citizen and other is not then 

the court has no iudsdiction 

6.2 Application of the theory of Imam Abu Yousuf(RA) 

This theory is different from the theory of ImmAbu Hun$ (RA) regarding the status of 

the person who comes to the concerned state on a temporary basis. The logical result of Abu 

Yusufs theory is that he is bound to the coutt of that state just as,the Mwtmin is bound in Dm-a/- 

I s h .  

6.3 Application of the theory of the majority of the Fuqaha 

The view of the majority of the Fuquha is different on this issue. According to them when 

the citizen of the concerned state commits a crime in another state which is part of Dm-dish 

but is not under the Wihyoh of the concerned state and the crime is of the type which is declared , 

by the state as a crime, the offender may be punished. In other words they have based their 

theory on the basis of nationality. 



Z 0 A BRIEF COMPARISON BETREEN S M 6 A H A 1 M )  LA W 

7.1 Theories of the International Law 

Like Shuri'ub, in international law there is more than one theory regarding jurisdiction. I 

would like to compare some of them as they are very similar to the previously mentioned three 

theories of Islamic law on the issue. 

(a) The  first theory of law 

/ 
As was the case with the first opinion presented by Imam AbuHun$u (RA), we find that in 

the middle Ages the famous theory was that the law should be imposed only on the citizens. 

However the difference between the two is that according to Immn Abu Han@(R4) the 

citizen shall not be punished for a crime outside the territodal limits of Dm-ul-Is&, while 

according to law the adzen had to be punished for the violation of law irrespective of where he 

committed the offence. 

- 
@) The  second theory of law 

This theory was very famous till the 19' century and it is very siinilar to the theory 

presented by ~ b u  Yzwf(RA). It states that law should be imposed within the territorial limits of 

the state whether the person who committed the crime was a citizen or not, while any crime 

committedputside the territorial limits of the state is beyond the jurisdiction of its courts. 

(c) The third theory of law 

The prevailing theory accepted as governing the law on the subject in the present age is 

similar to the theory presented by the majority of Fuqaha i.e. the Mafiks, the Sh&a'a'ccs and the 

Hanbuh. 

According to this theory any crime committed in the territorial limits of the state is to be 

met with punishment. However outside the territorial limit we shall consider the nationality of 

the criminal; if the criminal was a citizen of the prosecuting state then he has to be punished for 

the violation of its law. 



This is almost identical to the theory presented by the majority of the Muslim jurists 

Umhoor-ul-Fuqaha). According to them the citizen shall be punished for Hwdood crimes while the 

T'uxev climes are lefr to the discretion of the state. 



On the other hand outside the territorial limits of D m - d - I s h  the Imam has no capaaty to 

impose Islamic laws. However, regarding the citizens of Dm-wl-Ihn living outside the Imam has 

the capacity because it is presumed that their stay in Dm-ul-Hurb is not permanent; this is 

according to the majority of the Fuquha. Thus their affairs fall under the jurisdicdon of the court 

in both cdminal and avil matters. 

The Hun4 school of thought is of the view that in fact the Imom has no Wdqah. 

However, if both the offender and the vicdm are nationals then it is presumed that he has the 

capacity but it is not an absolute one; only the avil liabilities or those pecuniary Liabilities that 

arise from a criminal act fall under the jurisdiction of the court. 

The issue of imprisonment is also based on this principle; according to Imam A h  Hanga 

(RA) the Wibah  on nationals in a foreign territory is based on the presumption that they are not 

only nationals of Dm-ul-Ishm but their permanent residence also is in Dm-uLIsh.  However, 

when this presumption is rebutted by imprisonment, automatically Wikyah also ends. 

From this we can differentiate between the concept of citizenship in Islamic law and 

positive (man-made) law. In positive law it depends either on the nature of the citizen, or it 

depends totally on the will of the state, whether to accept his nationality or not. While in Islamic 

law it depends not only on the wishes of the person who wants to become a atizen but also on 

his actual position, that is whether he is under the capad+ of the Imam or not. 

In some cases, it is presumed that the person has given his consent. Thus if a non-Muslim 

woman comes to Dm-ul-Is&m and enters in a contract of marriage with a atizen of the Dm, she 

will not be allowed to return to her country of origin after her marriage. 
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