NATIONALITY; A PRIVILEGE OR FUNDAMENTAL RIGHT

(A Comparative Study of the United Kingdom and Pakistan)

(A dissertation submitted mn partial fulfiliment of the requirements for the degree of Master of
Laws (Intermational Law))

Supervised By

Ms. Aisha Tariq

Lecturer in Law.
Intemnational Islamic University, Islamabad

Submitted By

Mahwish Nazir
Registration No 174-FSL'LLMIL-S14
LL M Intermational Law

(Faculty of Shariah & Law)
INTERNATIONAL ISLAMIC UNIVERSITY, ISLAMABAD.

(October 2016 C.E/Moharram1438 A.lL)




A2
Accession Nom é;

CF\‘{J@:’?SJ«JP- Law —(DQ Kestam

Sede le ss3nen™






FINAL APPROVAL

1 1s certified that we have read the dissertation submitted by Mahwish Naar Registration o
174-FSI/LLMIL/S14 on the topic “Nationahty; A Privilege or Fundamental Right (A
Comparative Study of the Umted Kingdom and Pakstan)™ in | aculty ol Sharrah & T ow W
have evaluated the dissertation and [ound 1t up (o the requirements mn i1s scope and quahity by the

[nternational Islanmic University, Islamabad for award of LT M Internauional [aw Degied

VIVA-VOCE EXAMINATION COMMITTLE

1 SUPERVISOR:
Ms Aisha Tanq
Lecturer in Law
[nternational Islamic University. [slamabad

Ms Ambreen Abbasi
Assistant Professor (Law)
[nternational {slamic University. Islamabad

2. INTERNAL EXAMINER- D‘\‘ ’

3 EXTERNAL EXAMINER-
Mr Samu Ur Rahman
Semor Lecturer {(Law) i
Bahria Untversity, Istamabad — A A



Mahwish Nazir

All Rights Reserved.

2016



Declaration

I hereby declared that this thesis 1s original and has never been presented in any other university
or wstitute of learming 1 also declared that this dissertation has never been copied and any

secondary information used has been duly acknowledged m this dissertation

Mahw ish Nazir



DEDICATION

This thesis 1s dedicated to my most Beloved, devoted, brave and generous MOTHER, who have
always been my inspiration Thanks For her endless affection, unbiased support and

encouragement Pray to Allah Almighty for highest ranks in Jannah Ameen



Table of Contents

ACRONYMS

ACKNOWLEDGMENT

ABSTRACT

NATIONALITY. A PRIVILEGE OR FUNDAMENTAL RIGHT
INTRODUCTION

THESIS STATEMENT

SIGNIFICANCE OF THE RESEARCH
LITERATURE REVIEW

Quthine of Thesis

CHAPTER NO 1

WHAT IS NATIONALITY AND CITIZENSHIP?
11l NATIONALITY

12 LEGAL PRINCIPLES OF NATIONALITY

121 Principle of Active Nationahity

122 Principle of Passive Nationality

123 Principle of Protective Nationality

124 Universality Principle of Nationahty

13 NATIONALITY UNDER INTERNATIONAL LAW [S A RIGHT
i31 How can the Nationality be Acquired and Lost?

14 CITIZENSHIP

15 RELATIONSHIP BETWEEN NATIONALITY AND CITIZENSHIP

15

16

17

17



| 6 DIFFERENCE BETWEEN NATIONALITY AND CITIZENSHIP 21

17 WHO IS A STATELESS PERSON? 23
71 History of Statelessness Before and After World War 11 24
172 Reasons of Statclessness 26
1721 Conflict of Nationality Laws 26
1722 State Successions 27
1723 Annexation 27
1724 Admumstrative Barners and Lack of Documentation 28
[ 725  Statelessness Due to Inheritance 29

18 WHO CAN BE A STATELESS PERSON IN PAKISTAN AND THE UNITED KINGDOM” 30

181 Pakistan 30
182 United Kingdom . 31
19 CONCLUSION 33
CHAPTER NO 2. 35
LINK BETWEEN STATELESSNESS AND HUMAN RIGHTS 33
2 | INTERNATIONAL LAW ON STATELESSNESS 35
211 The Hague Convention, 1930 36
2 1 2 Convention on the Reduction of Statelessness, 1961 37
2 1 3 European Convention on Nationality, 1997 38

21 4 European Convention on the Avoidance of Statelessness in Relation to State Succession

Council. 2006 39
2 1 5 Universal Declaration of Human Rights, 1948 40
22 ROLE OF UNITED NATIONS HIGHER COMMISSIONER FOR REFUGELS, 195G 41

pg 1



221 Campaign of UNCHR 2014 to Eradicate Statelessness 42

2 3 INTERNATIONAL DOCUMENTS AND ORGANIZATIONS 43
231 Convention on the Elimination of All Forms of Discnmmation against Women, 1979 43
232 Convention on the Right of Child, 1989 43
24 HOW CAN A STATE ASSIST TO PROTECT THE PERSON” 15
25 Domestic Laws of the Countnies (Pakistan and the United Kingdom) 16
251 Pakistan 16
2511 The Pakistan Citizenshup Act, 1951 48
2512 The Pakistan penal code 1860 48
252 Umnited Kingdom 48
2 521 The Bnitish Nationality Act, 1981 49
26 CONCLUSION 50
CHAPTER NO 3 56

EFFECTS OF STATELESSNESS IN PAKISTAN & THE UNITED KINGDOM

31 DEPRIVATION OF BASIC RIGHTS FOR STATELESS PERSON IN BOTH COUNTRIES 52

3L Travel Documents 56
312 ldentity Papers 57
313 Wage-Earning Employment 37
314 Right to Self-Employment 57
315 Rights regarding Labour and Social Security 57
316 Right to Education 37
32 ELIMINATING THE CAUSE OF STATELESSNESS S8

pPgE



321 Appeal in the United Kingdom 60

3211 The British Nationality Act, 1948 6l
322 Appeal in Pakistan . 62
3 3 APPROACH IN PAKISTAN 62

3 4 NATIONALITY IS PRIVILEGE OR FUNDAMENTAL RIGHT IN THE CONSTITUTION OF

PAKISTAN “1973" 63

35 CONCLUSION 65
CHAPTER NO 4 67
CONCLUSIONS & RECOMMENDATIONS 67
RECOMMENDATIONS 71
BIBLIOGRAPHY 74

pg v



BNA

CRC

EU

GA

GC

IC]

IL

IHRL

[HL

ILC

ICCPR

POPA

PPC

UNCHER

ACRONYMS

The British Nationality Act, 1981

Convention on the Rights of Child, 1989

European Union

General Assembly

Geneva Convention

Human rights

International Court of Justice

International law

International Human Rights Law

International Humanitarian Law

International Law Coemmission

International Covenant on Civil and Political Rights

The Protection of Pakistan Act, 2014

The Pakistan Penal Code, 1860

The United Nations High Commuissioner for Refugees

Pg- v



Us

UK

UDHR

WW I

WW Il

United State

United Kingdom

Universal Declaration Human Rights, 1948

World War |

World War 1l

PE VI



ACKNOLEDGEMENT

All the praises, thanks and acknowledgemnent are for creator, the ommipresent, Almighty

Allah His mercifulness and kindness helped me to pass ups and downs of life My special

praise for Prophet Muhammad ( g).

This dissertation would not have been possible without the guidance and the help of
several individuals who 1n one way or another contributed and cxtended thewr valuable
assistance wn the preparation and completion of this study First and foremost. my utmost
gratitude 10 my supervisor, Ms. Aisha Tariq whose sincerity and encouragement 1 will
never forget She helped me in each and every way, her hard work and determination realiy
boost up my courage to achieve objectives of my research work She has been my inspiration

as [ hurdle all the obstacles 1n the completion this research work and my LLM journey

Many thanks also go to Dr. Naseem Razi who had kind concern and consideration
regarding my research work Mr. Usman Nawaz whose unselfish assistance regarding my

whole rescarch work, he took me out of strugghing situation many times

My deepest good wishes to Syed Abdul Waheed for his sincere support. without his
support and understanding this would have tahen a much longer time to finish 1t 1s all

because of his corporation, that [ was able to start my research work

I would also like to pay special thanks to my friend Amina Anser who gave me support

by all means in all my hardships

pg vi



Finally, my heartiest feching for my lovely father Muhammad Naar and my beloved
mother Tanveer Bibi for their support and love They provide me quality education and 1t 1s
all because of them that I am able to complete my educational career. May Allah biess all

the above and help them n both the worlds AAMEEN

Mahwish Nazir

pg v



ABSTRACT

This research endeavors to deliberate on the nationality 1s a privilege or fundamental right in
Intemational laws with the special focus on the development of the nationality laws in
Pakistan For the purpose of thus study, Pakistan1 law upon right of nationality 1s provided n
the Constitution of Pakistan, 1973 and denationalized in the Protection of Pakistan Act 2014
Is cntically analyzed Further, the 1ssue of statelessness 1s highhighted which needs 1o be

amended by the different mternational documents, decisions and judgments

This study is based on the International treaties, International legal documents The
nationality laws of the United Kingdome has also discussed 1n it with the reference of section
40 (Special power of Home Secretary) of the British Nationality Act, 1981 The nghts and
the problem of statelessness due to extra powers and amended laws of their counry are
discussed briefly This research describes the similanities and differences of the laws of the
United Kingdom and Pakistan on the matter of the statelessness Moreover, Convention for
the protection of stateless person in International law, The Hague Convention 1930, UDHR
1948 and all necessary legal documents and treaties are discussed 1n detail I>fforts are made
to bring out the developments on the right of statelessness in Intemnational laws and Pakistan:
laws In the end it 1s suggested that uniform laws can be formulated for Pakistan in the light

of International Law

Pg IX



NATIONALITY; A PRIVILEGE OR FUNDAMENTAL

RIGHT

(A COMPARATIVE STUDY OF THE UNITED KINGDOM

AND PAKISTAN)

INTRODUCTION

It 1s a fact that the world where we live in today 1s marked with divisions Border posts,
border patrols, and claborate fencing establish the dividing lines between the territory of onc
country and the next Meanwhile, partitions have also been created between people, even
though individuals do not exist as i1solated beings They are connected to one country or
another through the legal relation of membership known as nationality There are also
individuals who remain unclaimed by any country These are the world's stateless persons
Some fifty years ago, the mternational commumity adopted many instruments to challenge
the difference that is statelessness The former was designed to offer a minimum standard of
protection to those individuals who found themselves without a nationality, while the latter

was crafted in order to prevent new cases of statelessness from ansing '

'Laaur Van Waas, Nanionalin Matters Statelessness under International Law 1S hool of
Human Right Research series ntersentia, 2008), 423-432
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with the problem * There 1s a link between our national identity and the way we sec

ourselves Modeling the way we understand what we are. modeling our sense of the world

Statelessness,” or the condition of having no legal or effective citizenship, 1s a large and
critical problem Nationality and Statelessness under International Law provides a careful
analysis of what 1t means to be stateless. and how international law has historicaily dealt and

our sense of life Article 15 of the Universal Declaration of Human Rights, 1948 states that,

"Everyone has the right 1o a nationality™ and that "no one shall be arbitrarily deprived

of s nanonality ™

Nationality 1s the legal word for a person and a state It denotes membership and gives
rise to both rights and duties on the part of the individual and the state concerned This legal
word 15 also commonly referred to as “citizenship,” and 1n most writing on the subjecl,
“nationality” and “citizenship” are used as interchangeable synonyms In addition, the terms
“national” and “nationality” are used in some nternational legal contexts and related writing
lo describe membership of a “nation” in the sense of a particular cultural ethnic, or historic
community The two prmcipal doctrines for the attribution of nauonality are jus soli

(nationality based on birth on state soil) and jus sanguinis (nationality based on descent from

*Alice Ldwards and Laura van Waas. NMNationality ond Statelessness under Internanonal { aw
{Uruted klngdom Cambnidge University Press, 2014), 345

Accordmg 1o Article | of the 1954 Convention relating to the Status of Siateless Persons a
stateless person 1s "a person who 1s not considered as a naticnal by any State under the Operation ot 11y
law * Convention rclating 10 the Status of Stateless Persons, adopted 28 July 1951, G A Res 429 (V)
IO0UN T S 117 (entered into force 6 June 1960)hereinafier 1954 Com vnnion|

'Universal Declaration of Human Rights, adopted 10 Dec 1948, G A Res 2174 ¢y, UN
OAOR, 3d Sess (Res pt 1. a1 71 Art 15, UN Doc A/810(1948) reprinted in 43 Am J Intl L 127
{Supp 1949)

*Ibid
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a national) A third common ground for the attribution of nationality 1s long-term residence,
which can open the door to naturahzation It 1s also possible for a person to renounce, lose,
change, or be deprived of his or her nationality under certain circumstances International
law recognizes, 1n principle. the freedom of states to regulate access to nationality as an

exercise of sovereignty

A stateless person 1s someonc who 1s not considered a national by any state under the
operation of its law There 1s numerous causes’ of deprivation of nationality Statelessness
has a detrimental effect on individuals. families, and communities The lack of a nationality
can severely obstruct the enjoyment of a wide range of rights Although human nights law
provides for the night to a nationality ® In Pakistan a new act has been passed recently as The
Protection of Pakistan Act, 2014 1s violating the Fundamental Rights Its punishment 1s
totally against the International Human Rights Law Simuilarly, that in the United Kingdom
also has been increased the power of Home Secretory that she can strip out any persen in the
country 1s also against the International Human Rights law The Protection of Pakistan Act.
2014 has been passed recently in which a pumishment section 16 has been given to the enemy
alien under section 2(d) and militant under section 2(f) has been granted n above mention
Act Both countrics are violating the Human Rights So the punishments are already

available 1n both countries law

*Laaur Van Waas, Nationality Matters Statelessness under [niernational Lan fychool of
Human Right Research serres Tntersentia, 2008) 423-432
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THESIS STATEMENT

Statelessness 15 a stigma for the international and national law The deprivatton of the night
of nationality on certain reason 15 not only agatnst the international law but also affected the

fundamental nights provided by the constitution of the countries
SIGNIFICANCE OF THE RESEARCH

This research would discuss different dimensions of nationality especially focused stateless
as a military court punishment 1n our legal system and m the Umted Kingdom This issue 1s
extremely important because it has been the great 1ssue for debate among scholars of the
world and different legal documents This research would reveal how the Protection of
Pakistan Act, 2014 & the British Nationality Act, 1981 amending laws violating the Human
Rights in detaill and also analyze the features of different Intermational Human nights
documents So that the punishments arc available in The Pakistan Penal Code, 1860 and the
British Nationality Act,1981 for the crimes to deterrence and prevention and also serves as
protector of society from reoccurrence of crime Therefore this punishment 1n the Protection
of Pakistan Act, 2014 and the power of the British Home Secretary of statelessness is

unethical and 1s violation of Human Rights
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LITERATURE REVIEW

For literature review, the researcher has gone through a number of books, statutes. articles,
reports and law journals on the subject There 1s a plethora of literature available on purposc
and meaning of statelessness but there 1s no any Law or comprehensive work on the remeds
of that people who are deprived nationality as a punishment This thesis 1s a mmnor effort to
let the said deficiency get filled to some extent For this purpose, researcher will get help

from the available sources, some of which are primary sources and others are secondary

The primary sources include national and international legal instruments such as The
Untversal Declaration Humman Rights 1948, Convention on the Reduction of Stateless Person
1961, Convention on the Status of Stateless Person 1954 1997 European Convention on
Nationality, The Bntish National Act, 1981, The Protection of Pakistan Act, 2014

Secondary sources available 1n the form of books and articles

The book Nationality and Statelessness in International Law’ by Paul Weis describes
about nationality that what things constitute nationality how the domestic and international
law deals on the acquiring and losing the nationahty and also give the references different
conventions and legal documents but did not explain the remedy available to stateless person

in the country whose basic rights are infringed due to new present laws

"Paul Weis, Nationality and Statelessness in International Law 2™ ed {Pubhsher Bnll L ibrary
of World Affair, 1979)
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The book The Human Rights of Aliens under International and Comparative Law® has
been written by Carmen Tiburcio He explains in his book about the history and treatment of
alien He also elaborales about the nationality and all fundamental rights relating to a
national

The book Statelessness and Citizenship: A Comparative Study on the Benefits of
Nationality’ has been written by Brad K Blitz, Maureen Lynch They eaplam in this book
that 1n our world, having a nationality and thus access to documents proof of identity has
become extremely important The vulnerability of stateless persons clearly demonstrates the
benefits of having a nationality The work of author explains only the nationahty and ns
benefits but did not explain about that rules which 1s violating the fundamental rights such as
deprivation of nationality

Nationality and Statelessness: A Handbook for Parliamentarians " This book has
been written with the cooperation of the Bureau of the Inter Parhamentary Union’s Standing
Committee on Democracy and Human Rights It explains the legal frame work for acquiring
the nationality and to eliminate the statelessness with the role of UNCHRs and parliament
But they cannot explain the legal remedy for the stateless person whose rights has been

infringed by the extra power of home sectary in England

*Carmen Miburcio, fhe fuman Righis of Aliens under International and Compuraine Law
(Publishers Martinus Nyhoff, 2001)

’Brad K Blitz and Maurcen Lynch Siafelessness and C thzenship 4 Comparative Study on the
Benefits of Nationaiity (Edward Clgar Kingston Umversiy London 2001)

“Nutionahry and Statelessness 4 Handbook Jor Parfiamentarians (Published by the [nter-
Parliamentary Unien United Nations High Commussioner for Refugees 2005)
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The book Statelessness: The Quiet Torture of Belonging Nowhere'' which 1s wnitten by
Coventry Peace House This book explains about the global statelessness and international
law that how groups of people and individuals can become stateless clearly illustrate the
points The chapters on ‘Life in Britam™ and ‘The Power of the State™ give helpful
descriptions of the asylum process This book provides the summary about the asylum but
did not explain any remedy which 1s basis need of a stateless person

The book Life in the United Kingdom: A Journey to Citizenship written by Great
British Home Office" explains all the questions that may be asked for the citizenship It
provides gencral information and questions about the Life in the UK This book explains the
rule only but did not explain any legal documents or violation of Human Rights which
required instant research

The book Genealogies of Citizenship Markets, Statelessness, and the Right to Have
Rights" {Cambndge Cultural Social Studies) which wnitten by Margaret R Somers explaing
in this book that the market fundamentalism and innovative view of rights as public goods
rooted and social practices of equal moral recognition the right to have rights his book can
be used as a basic tool but did not explain the current 1ssues which a stateless person face

other than marketing laws Therefore, the instant research focused on the dire 1ssue

"Coventry Peace House, Statelessness The quiel torture of belonging nowhere (Covinin
Peace House Stoney Stanton Rd, 2008)

“Great British Home Office, Life in the Umited Kingdom A Journev 1o Cttzenship, 1* ed
(Publisher Swnonery QOffice, 2008)

BMargaret R Somer., Genealogies of Citizenshup  Marhkets Statelessness and The Righr Have
To Rights (United States of Amenca Cambndge University, 2008)
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The book Nationality Matters: Statelessness under International Law'"* has been written by
Laura Van Waas who describes about nationality and stateless person It highlights
nationality matters 1s devoted to answerng that question by investiganng 1n detail both the
enduring value of the two made statelessness conventions, as well as ascertaiming what other
arcas of international law n particular human rights law have to offer in answer to the
phenomenon of statelessness She explains the importance of nationahty in this book but did
not cover the whole situation which 1s arising now a day due to slatelessness

The book Brownfie's Documents on Human Rights'’> written by Brownlie by Lan
categorized 1n different parts The first part explains the intermational organizations with
comparatively many other documents The second part of the book deals with Human rights
and sell-determination Finally he explains the Responsibility the serious violation of
humanitarian law with the statute of international criminal tribunal for the former Yugoslavia
only This book can also be used for a basic tool But there 1s lacuna in the book regarding
nationality which becomes innovative part of instant research

The book Retheorising Statelessness: A Background Theory of Membership in World
Politics'® written by Kelly Staples explores that there are 12 million stateless persons It 1s a
cautious estimate based on a conservative and legalistic understanding of statclessness Even
of their ongin or place of residence 1s known about at least half of these stateless persons,

given that only ‘munonities of countries have procedures in place for the idenufication,

"Laura Van Waas, Matwonaliry Matrers Starelessness under fnternational Law School ol
Human Right Research series Intersentia, 2008). 423-432

“Brownlie By Lan, Brownlie's Documenis on Human Rights 6" ed {Unied Stares Ostord “ew
York, 2010}

"*Kelly Staples, Retheorising Statelessness 4 Background Theon of Vembership in Borid
Pofitics (Studres in Globai Justice and Human Rights) (Publisher Edinburgh Uniersity Press, 2012)
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registration and documentation of statcless persons This book aided in basic factual
knowledge about the stateless person but did not provide a legal remedy 1n current issues

The book Statelessness'’ which 1s written by Willlam E Conklin explains i 1t that
statelessness is a legal status mdicating lack of any nationality The increasingly widespread
problem of statelessness has profound legal, social, ecomomic and psychological
consequences but also gives rise to the impossibility of an mternational community that
claims universal standards for all natural persons while allowing 1ts member states 1o allow
statclessness to occur The problem he argues rests in the obligatory nature of law domestic
and mternational He could not explan 1t decply with the amending laws Therefore the
instant research 15 required

The book Nationality and Statelessness under International Law'® which 1s written by
Alice Edwards, Laura van Waas whose mtroduces practice of international statclessness law
and explans the complex relationship between the international law on nauonality and the
phenomenon of statelessness He also identifies the rights of siateless people. major legal
obstacles preventing the eradication of statelessness'” but there 1s gap n the book regarding

current regime of statelessness which required further research

"William 1. Conklin, Statelesaness the Emigma of the Internanonal Commumn 19 ¢l (Han
Publishtng Oxford Umited kangdom, 2014)

"Alice Edwards and Laura van Waas, Nationaitty and Statelessness under international Luw
(United Kingdom Cambndge University Press 2014)

"*Universal Declaration of Human Rights adopted 10 Dec 1948 G A Res 217A (Il UN
GAOR, 3d Sess (Res pt 1), at 71 Art 15, UN Doc A/810(1948) reprinted in 43 Am J IndlI L 127
(Supp 1949)
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The book Citizenship, Nationaiity and Migration in Europe™® written by David Cesaran
and Mary Fulbrook highhghts the challenges to acquire citizenship in Lurope Morcover 1t
describes thal nationalistic and racist movements are gamming in Europe ground and barmers
arc being erected against immigration This book aided in understanding the evolution of
citizenship 1n different countries and its varying contexts It explores the interconnection
between 1deas of the nation, modes of citizenship and the treatment of migrants but the gap
left by the authors 1s the remedy which a stateless person need in his own country Hence,

instant research focused on 1t
Outline of Thesis

The thests 1s comprises of three chapters In the first chapter the concept of nationality and
reasons of statelessness has been identified In the second chapter, link between statelessness
and human rights has been discussed In the third chapter, effect of statelessness in Pakistan
and the United Kingdom has been explained Finally at the end of the thesis conclusion and

recommendations have been elaborated

“Dar1d Cesaram and Mary Fulbrook, Citizenship Nationality and Afigration in Europe 1M ed
{Library of Congress London and New York, 2003)
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CHAPTER NO. 1
WHAT IS NATIONALITY AND CITIZENSHIP?

1.1. NATIONALITY

Nationality creates a legal link between person and the statc*! by providing junisdiction and
protection to him The rights and duties relating to nationahty differ from state to state “ It
depends on its national laws 23 Nationality 1s the part of national law However. in some
situations, nationality nghts are determined by the public international law such as treatics on
Statclessness and European Convention on Nationahty % The comprehensive defimtion of
nationality 1s not clear till now Nationality 1s used for racial groups in many languages as n
English The mecaming of nationahty had not defined till now As there are sin kinds of
nationality in British Law The British Home Secretary may deprive any person from his
nationality 1f come to know about any person who may become harmful of the country after

his satisfaction 2°

2'Yonk and Olivier, Dual Nationalty i the European Union 4 Studv on Changing Norms in
Public and Private International Law and n the Mumicipal Laws of Four EU Member Stales
(Publishers Martinus Nyhelf, 2012), 19

BwWes. Paul, Nationahty and Staielessness i International Law, 2™ ¢d (Bnll, Sytholt &
Noordhoof, 1979), 2061

PSeries, Treaty "Comvention on Certamn Questions Relating 10 the Conflicl of Nauonahiv
Laws, Aprl 12, 1930 " Treaties and International Engagements Registered with the secretariut of the
League of Nations 179, no 4137 (1930) 1937-1938

*lvan Shearer and Brian Opeskin, Historical evolution of the .oncept of nuttonaiiy
Nationalitv and Statelessness in Brian Opeskin, Richard Perruchoud and Jlvanne Redpath-Cross
(1 cundations of Intermational Migration Law Cambndge Universiry 2012) 93

*Raincr Baubock and Eva Ersboll, Acquisition and Loss of Nationaline Policies and frends in 15
Luropean States (Amsterdam Universily Press Amsterdam, Vol 2 2006) 559-562
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In Nottibohm case®® A German by birth was living 1n Gautemala since 1903 His family and
business were also in Germany He applied for the Liechtenstein citizenship because of
outbreak of the World War II Liechtenstein approved his naturalization application but
impliedly waived his three years He traveled to Liechtenstein and refused to re-enter in
Guatemala due 1o deeming a German ciuzen However, he filed a casc beforc the
International Court to compel the Guatemala to recogmize him as it's national [he
International Court of Justice decided that “Nationahty helps to define all the rights and

duties which are determined by the law of any state ™ %/

Nationality is a social relation of one’s nationality to the country After determination of
this relation, some obligations need to fulfill on the pant of a country of which he 15 a
national * The separate independent states and the Peacc of Westphalia, 1648 gave the

concept of nationality *? In fact, nationahity 1s a matter of domestic law in some international

situations °

The prerogatives granted to national of any state are social benefits, personal property

the right of residence, vote and confer the assistant to overseas Morcover a citizen may

*Indicated that Nationalily serves aboe all 10 determine the person upon whom it 15 conlerred
enjoys the rights and 15 bound by the obligations which the law of the Siale n queshon grants 1o or
Imposcs on s nationals® Available al hunz Josef L "Nottebohm Judgment (Sccond Phase) Lhe " 1m
J It L 54 (1960} 536

“Nottebohm Case (Licchtenstein v Guatemala), Second Phase, International Court ot Justice (ICT) 6
Apnl 1955, ICJ Reports 1955, 4

*Ivan Shearcr and Brian Opeskin  Historical evolution of the concepr of nationalih
Nationality and Statelessness in Brian Opeskin, Richard Perruchoud and Jith anne Redpath-Cross
(Foundlt;gns of International Migration Law Cambndge University Press 2012) 93

Ihid

*This has been meely put by Shearer and Opeskin as Nationahty 1s essentially an mstitution of

domestic law bul 1t has consequences tn internanional law '
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require domng their civil duties compnsing 1o defend a country aganst opponents, to cast 4

vote or even to pay all the taxes i

These rights and duties are applicable to the citizen but also extended 1o the resident
(permanent) and some migrant categories There 1s much dissimularity among citizenship in a
state 2 According to an ntermational view, nationahty 1s outside the individual mights

regarding its state ol nationahty

In fact, nationahty creates the nght and duties of the state apparently over the other
states The nationality bond provides discretionary rights, such as to aerobics diplomatic
protection under international faw 33 Nationality grams personal junsdiction to individuals
and also concern 1t to other states ** The basic element of citizenship will be determined by
hugh level and on the other hand, nationahity has no absolute meaning Every state has a
different meaning and importance of the state i its manner 35 The fundamental content of
citizenship will be determined by one's country of citizenship *® There are different kinds of
nationality such as double nationality and multiple nationahties In British law, there are sin
kinds of nationalities such as British Citizenship, Briush overseas territories citizenship, The

British subject, British nationa! (overscas), British oversee citizenship, and the person whom

Ycommonwealth Llecioral Act 1918  Australia for example 1mposes an obligation on
citizens 1o vole in elections with the penalty of a fine for falling or refusing to Jo so

“Towner Eisner,245US 418(1918)

Yalfred M Boll, Mationalitv and Obligations of Lovalty in International and \Municipal Taw
{Martinus Nyhoff Boston, 2005), 205

“Ibid

Halice Edwards and Laura Van Waas. Mafionalin and Statelessness under Internaitonal 1w
(United I?mgdom Cambndge University, 2014), 44

*1nd
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are protected i British 3 In return, every question is answerable which 1s acceptable
simultaneously which served to structure the citizenship debates ** In History, the memory of

movements for popular sovereignty and the belief of an Enghshman’s birth night continued

to animate reformers >°
1.2. LEGAL PRINCIPLES OF NATIONALITY

There are different principles of nationality For instance, a person who does cnme in a
country. the state has complete junsdiction on him The legal principles™ of nationality to

determine the jurisdiction will be explain in the latter section

In Trail of Ear! Russell case, a British who got married in England in 1990 Hc obtained
an order of divorce n the Uniled States of America in 1900 and got mammicd again
According to the Enghsh law, this divorced was considered as invahd because he was nol
American domicile holder He was arrested and trailed by the Lord of High Steward before
the House of Lord when he returned Due to polygamy UK national was puntshed although

hid marnage took place outside the junisdiction of UK *1 He was gullty of bigamy

Thitps //www gov uk/ypes-of-bnish-nauonaliybritish-subject  (Last  Accessed M 05
2016)
*Linda Bosmak, the Cinizen and the dhen Diiemmas of Contemporar, Membership (Princcion
Unnersity New Jersey, 2006), 10-12
"David Cesarani and Mary Fulbrook, Ciizzenship Nationaliy and mugration in Europe {Pubhshed in
the Taylor & Francis e-Library, 2003}, 59-61
“ 'Standard to be obser ed because of justice fainess other morahty 15 known as legal principle
“"Lord of the blog Iife and work in the House of Lord Larl Russell and bigamy Lord Nerton
(Last Accessed May 06, 2016}
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But 1t 1s complicated where people have double nationality, 1n this case, personal interest will

be considered for his living ** Where the person proves the meaningful connection to the

state 1n question
1.2.1. Principle of Active Nationality

According to the report for the Harvard Corporate Social Responsibtlity Imuiative suggests
that states regard the active nationality principle as the strongest basis for direct
extraterritorial junsdiction However, some reporters express concern as 1o the fundamental
philosophical justifications for the principle For example, according to the clam of
Chehtman 1t 1s. “as a basis for cnmmal jurisdiction. the nationality principle 1s altogether
unjustified at the bar of justice * According to his arguments, ‘individuals 1n any given state
lack an nterest in having that state’s cnmunal laws enforced against them or their co-
nationals (co-residents) abroad’ In the way of example. and refermng to declarations of
extraterritorial jurisdiction by Spain, he argues *Inhabitants of Spain may feel hormified by a
particular cime commutted outside its termitory by a co-national, but their belief 1n the system

of cnmimal laws under which they live being in force 15 not undermined by these offences ™

1.2.2. Principle of Passive Nationality

In passive principle, a sovereign can implement the laws on the foreign nationals’ offense

agamnst sovereign nationals which may be outside of the sovereign temtory As n Yunis

2C e Nottebohm "Judgment of April 6th 1955 " fCJ Reporis (1955}
TDanelle Ireland-Piper  Prosecutions of Exiraterritorial Crimnal Conduct and the thuse of Rights
Docirine  {Peer-reviewed secuion of the Utrecht Law Review) 74-74
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case, ™ defendant and other four men entered n an airline flight carlier 1ts departure from
Beirut (Lebanon) They carried military assault rifles The hiackers clarified that they
wanted to fly the plane to the Tumis Where they wanted to meet delegators of confercnce
there was a conference of Arab League under way It was thewr goal to remove all the
Palestimans from Lebanon Who was a Lebanese national accepted his participation m the
hyacking The US court decided that they would exercise Passive personahty junsdiction
over Yunis because there were two US nationals on abroad while the Jordamian airline was

hyacked by Yunis 4
1.2.3. Principle of Protective Nationality

In this principle, crime was committed outside the country both the offender and dupes were
not state’s national In such case, the effective state would be having the discretion to

1
exercise jurisdiction *°

As 1t was decided 1n Eichmann's case who was an Austnian by birth was accused who
worked for the Secunity Service 1 Berlin He got the position of Head Section for Jewish
Affairs which was connected to the execution of the Jewish Question as a final solution The

crime 1s committed by Eichmann against the Jewish people and vital interest of Israel was

“Sienho Yee, Jacques Yvan and Monn, Multiculturalism and Internanonal 1aw Lssen in
honor offsidward Mc W hinny (Marunus Nijhoof Bosten Netherlands 2009) 443

“Ibid

“*htips /‘rumanthihagunaratne wordpress com/lag/principle-ot-nationality - (Last Accessed  Mav 05
2016)

pg 16



affected Duc to protective principle, the effective state 15 Israel, hence 1ts court would

exercise the junsdiction 4
1.2.4. Universality Principle of Nationality

In this principle, a sovereign can implement the cniminal law which may apply on the
performance of every person in the world anywhere, when this conduct 1s hnown as a

umiversal primciple One of them 15 related to piracy i*

13. NATIONALITY UNDER INTERNATIONAL LAWIS A RIGHT

Under intermational law, nationality 1s a relationship which provides a right 1o a nation to
defend a person from other nation 9 Consular and diplomatic protections depend on this
relationship between the state and the person % The conflict of laws, a person’s stalus as
national can resolve it °' 1t 1s a legal standard that permuts a nation to give rights and impose
duties upon the subject 2 In many circumstances right and duties are not attached

automatically to this status, so status |s important and prerequisites granted by the state *

“Iid

“hitp /rwww kentlaw edw/faculty /rwamer/classesscarter/iutonals junisdiction Crim_Junis 6_Te
st htmiLast Accessed May 08, 2016)

“Ibid

“Ibid

'von Bogdandy Armin Bast and Jurgen, Principles of kuropean Constitutional Law 2 ed
{Onford ‘I:Im Publications, 2009}, 449451

“Ind

“Alice Edwards and Laura Van Waas, Natonaliy and Statelessness under International Law
{Uniied Kingdom Cambndge Universiy Press 2014) 44

pg 17



Extensive hmits which are forced by international law and some treaties, state can define

who their national 1s and who 1s not 34

In Nottibohm Case 1t 1s an obligation of the state to defend the nght of a doubtful
national yet 1t 15 constructed on a social relation 55 State will determine the effective
nationality and applicability of state laws to a person in case of dual nationality ** No onc
can elimmate the person’s status as a national There are some restrictions which are
imposed on 1t as in The Universal Declaration of Human Rights, 1948 " The German

Constitutional Court™® explains the legal status and relationship of a political commumity >

Many kinds of discretion have been prohibited in the nauonahity because the Universal
Declaration Human Rights. 1948 firstly grants nationality as a right Nationality may change
acquisition as well as retention It 1s the discretion of the court to 1mpose nationality as a
right or to recerve it one's choice Moreover, it 1s well explained in the International Human

Rights law and 1n the Convention on the Reduction of Statelessness, 1961 60

Due to acquisition of nationality second and third generation of the asyium seeker,

number of 1ssues 1s created by the concept of nationality In his advisory opimion, the Inter-

“Ibid

*Ind

*Ibid

“Everyone has the right 1o a nationality " and "No onc shall be arbitranly deprived of his
nalionality nor denied the rrght to change his nahonalicy ™

*Nationality 15 the legal requirement for an cqual status implving cqual duties on the one hand,
equal political rights on the other hand the exercise of which 1s the exclusive source of legimmacy ot
powerina dCITIOCI'i.C)

*Rainer Bavbock and Eva Ersboll, Acquistion and Natienaltn  Policies und Trade i 15
European States, Vol 1 (Amsterdam University Press, Amsterdam, 2006}, 36-39

“Ruma Mandal and Amanda Gray. “Out of the Shadows The Treatment of Starelessness under
International Law" Unregistered Statcless Rohingya Refugees from Myanmar at un unofficial camp n
Bangladesh (2008} 2
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American Court declared that it 1s a power of the state to regulate the matter relating the
nationality by their requirements for the patronages of human rights Under the Customary
International law. there s not any right to gain or change the nationality °! Nationality 15 a
fundamental human right from which various human rights are exercised The rejection of
nationality i many cases of vulnerable groups may be harassed However, sometimes equal
distributton of rights of nationality and rejection of any nationality effect the enjoyment ot

one’s rghts 62
1.3.1. How can the Nationality be Acquired and Lost?

Nationality may be acquired and lost in different ways The Principle of Equality explamns
that every person should have the nationality which eliminates the inequality m vulnerable
groups In many countries, nationality may be acquired by 1us soli. 1e by binth This
excludes the access to nationality not only of the second generanon children but also to the

third generation
1.4. CITIZENSHIP

Citizensip 15 a political and constitutional concept which 1s disputed and confusing
consideration with respect to dentity and responsibility It s a pohtical and legal act in
world language Judith Scholar described that there 1s no concept more dominant in pohitics

than citizenship So, it 1s disputed theory

*'Rainer Bauboch and Lva Frsboll Acguisition and Loss of Aationalin Policies and Trends in
/5 E.uropfian States Vol 1 (Amsterdam University Press Amsterdam, 2006) 18-39
**Scopin Paper, NRC Siarelessness and Displacement {T\lburg University ) 12
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Citizenship 1s associated with the individual's nghts and responsibilities n the state of a
citizen, which 1s also attached to options of blood and soil Bahber nationalism and Racism
each 1s determined by the insertion of citizen and the people who had shared a common
source and elimination of the people who are not included n this class Any person of a
nation depends upon, on their relation to the family, some relate nationalism and citizenship
to the 1dea of kingship In this category, they connect by the blood and law The nation 15
different from citizenship by jus soli {night of the soil/ palace of birth) and jus sanguinis
(nght of blood) which are transferred by nheritance This method 1s adopted in mam
different countries as well as in Norway The main perception of citizenship 1s cxplained as a
legal subject of the state and a mechanism of political claim which 1s made by the people o
The 1dea of an active citizenship has come mto the strategy of European Commission which

made 1t clear &

1.5. RELATIONSHIP BETWEEN NATIONALITY AND
CITIZENSHIP
There 1s no any difference between nattonality and citizenship both terms 1s compauble and

15 use for political resolutions We can give an example as, the use of nationahity to indicate

state citizenship All the citizens are also nationals In fact the majority of modemn states are

“'Daisy Deomampo, Defimng Parenis, Making Cunzens  Aatonalivv and Cuzenship n
Transnational Surrogacy ' . Department of Sociology & Anthrepology Fordham Lniversity Brony
New York, USA. 34 3 (2014) 213-216

*armin Von Bogdandy and Jurgen Bast Principies of European C onsntunional Taw (Ontord
and Poriland Heart publishing, 2006), 496
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multinational but less than ten percent exactly explain the nation states It provides a
thought to the nation statehood 1n a political legitimacy It 1s a difficult reason but can be
summanzed and increased 1ts importance 1n domestic and mternational®® the Treats of

Versailles, 1919 after the end of World War 1 67

1.6. DIFFERENCE BETWEEN NATIONALITY AND CITIZENSHIP

Nationahty and citizenship both the terms are different from naturalization through
immugration It 1s necessary to refuse the previous citizenship but is not the necessary 1n the

6
previous nationality !

Nationality may be claimed by birth but citizenship would be registered m any country’s
Government Naturalization means to get the nationality nhenitance by the parents But
people become a citizen of any country when it 15 accepted by the country’s political-legal

frame work Everyonc has a different citizenship but can’t change the nationality &9

Both terms are different from each other as citizenship 1s deall led with the internal

political life of a state and the nationality 1s a matter of international relations ” Citizenship

*'Connor and Walker Ethno Nationalism The Quest for Understanding Princeton (New
Jersey Princeton Universiy Press 1994), 28-89

“The term "international” and organizational names Ithe League of Naions and Uniled Nations
are thcemselves misnomers that perpeluaie the ambiguity berween stalc and natien The correct (1
unconventional} term 1n this case 1s "intersiate”, the analogous name for the Unised Nations 1s, of course
already taken

*’Cassese, Antonio, Self- Determination of Peopies 4 Legal Reappratsal (Fngland Cambridge
Unlvcrsn.y, 1995), 33-67

*Arucle on German nationahty law Non-German minonify groups Iving in Germany such as
Turkish Gastarbeiter, are exceptions 1o this example

“hitp //www differenceberween net/miscellancous/difference-between-nationalify -and-
cmzcnshl’pf(Last Accessed May 07 2016)

“Turmncr, Bryan S and Isin, Engin F, Handbook of Citizenship Studies |Sage, 2003) 278-279
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requires full civil, pelhitical and social nights "' In nationality, a person does not exercise full
political rights in a state > Full ciizenship 1s required for the nationality but some people
don’t have full citizenship 1¢, a second class citizen 15 one who 1s denied from full nights 7
The meaming of full citizenship 1s different from ancient time It was said that the person
who was connected to a city or state enjoyed full cihzenship nll 19" & 20" centuries Mam
persons were excluded from enjoying the full citizenship due to vulnerability However. they

have the legiimate affillation with the Government and the current concept of nationality fa

A person would be a national of a certain country by birth A person has different
cruzenship bul he can’t change his nationality Nationality provides a right to hve n a
country and may enjoy all the rights with he belongs but in citizenship. he cannot hive i 4
country, just can cast a vote For example, the French national can’t cast the vote first 510 [0
year after taking nationahity there Same like that there are some cases without nationality n

citizenship »

Citizenship 1s nccessary if a person is enjoying all the rights having the passport and
taking the diplomatic night too 1 abroad and residence 1n a country Nationality plays an

imporiant role to carm cntertain the public services and make sure political participation n

nd

"Convention on Certatn Questions Relating to the Conllict of Natonahty Laws 1he Hague 12
Aprl 1930 Art 1, "It 1s for each State lo determine under its own law who are its nationals

"Ibid

MIbid

http /fwww eupediacom/forum/threads/21134-Nationaliy-VS-Ciuzenship  (Lasl Accessed
May 22, 2016)
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the country, a right to the judicial system Where these conditions are not found vet, the

problem of the stateless person arises there '°

In the study of citizenship status and laws. there is much misunderstanding The word
nationality Is used between an individual and sovereign state and cibizenship term 1s used 1n
domestic laws m Public International Laws ”” The most significant difference in citizenship
is that citizen can take part in the political field of the country The most advanced countries

nationality 1s similar to citizenship n
1.7. WHO IS A STATELESS PERSON?

There are 15 million people who are stateless around the world which are all deprived ot
legal 1dentity and their anguish 1s too much 7 The importance of statelessness 1s found 1n the
international relation who 1s concemed about a number of people who do not have any
nationality **According to Article 1 of the Convention Relating to the Status of Refugee
1951" statelessness 1s an international human rights” issue which 1s affecting the millions of

people’ families and communities 1t may be called as a form of punishment which desiroys

%See NRC Report, Statelessness and Ciuzenship

TKadelbach Stefan Cimnzenship Rights in Europe In Ehiers Dirk bkuropean Fundumental
Rights an;ld Freedoms (Berlm De Gruyter Recht Part V, 2007) 547-548

Ibid

MAlice Edwards and Laura Van Wass Nafronalin: and Statelessness under International lav
{University Printing House Cambridge United kingdom, 2014), |

Bearol A batchelor, Siaefess person Some gapes in Internanonal Proicciton (OwJord
University Press, Internaional Journal of Refuge law, 7 2 1993), 231-233

#IConvenuon relating 1o a statelcss person means a person, statelessness means & person who ts
not considercd s a national by any statc under the operation of Jaw
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the dividual’s nghts The person who does not have any nationahity would always remain

vulnerable and all his rights would be violated 1

Article 1(1) of the Convention Relating to the Status of Stateless Person, 1954 gives
the definition of stateless person “stateless person 1s that who 1s not a national of any country

under any national law”

1.7.1. History of Statelessness Before and After World War Il

The European Union passed the laws and granted the permission to denationahze therr
citizens after the World War 1 These laws become the source of statelessness i the past and
present nation state system States are main cause of statelessness 1n the modern age because
many Europeans States has passed the laws of the exile for the annoying ciizens Another
reason for the statelessness 1s mconsistent laws that permitted to reduce the teritory and to
create a new nation state In this regard many changing has been made n the history after the
World War 1 as Old empires ke Austria-Hungary collapsed, new nation states such as
Czechoslovakia appeared, and border regions, including Alsace-Lorrame. were trans ferred to
other nation states The Paris Treaties of 1919 becomes the inspiration of Eastern Europe
Nationality Polices for the protection of national minorities Furlhermore some different

protocol 1n the treaties become the cause of statelessness and depriy ed them to their homes

V7ohra Albarazi and Dr Laura Van Waas, Stawelessness and Drsptacement ([ilburg
University ). Report 7
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It 1s informed that mnternational treatics need some obhigations because n the common
situation are increasng the difficulties The nationality and citizenship has created the

problem for the women due to their marriage and birth place

There are various international treaties which forbid to the states to banush the people
and direct them to follow the pnnciple of non-refoulememt Y In the postwar pertod, the
refugee took to stay 1n those countries where they were and got the solution for 1t under the

international laws

The questions anse here that the iternational universal documents and the
internationally binding convention would be supportive for that who renounces their
ciizenship It 1s astomshing to relate the problem who wants to change the term as state
sovereignty As many actors eacept de facto stateless transfer their power Lo the nation state
during the postwar The definition of stateless person has been defined n the United Naticn
Convection, 1951 The person who voluntarily becomes stateless neither cluded i at nor
protected ¥ A social human rights movement has been started after the World War It The
numbers of international treaties and organizations have been started working for the human
rights So, ratfication of the treaties has become increasingly started In the 20" century,
when the organizations were working hard for the progress and betterment of the country’s
situations A human rights war was fought and won An extensive range of kinds of persons

15 covered 1n the regime? Children, indigenous people. gays and lesbians, and the disabled,

1115 a pnnciple of imemational faw, which forbids the rendering of a true viclim ot persecution 1 his
or her persecutor Generally, the persecutor m mind 15 astacc actor It s 4 pnnciple of both

the cusiomary and trucial law of nations
“Minam Rurap, Live in Limbo Siatelessness After Second World Hars (German Historical

Institute) 118-126 Bulletin of the GI1 49, fall 2011
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for example The detail of the range of nghts involved from basic civil and social rights to

rights to health, education. social and pohitical participation, and cultura] self-expression ¥

1.7.2. Reasons of Statelessness

There are many circumstances which may cause the statclessness such as by birth or during
life Despite above mentioned reasons some of other elements are also responsible for 1t such
as vulnerable groups Many of the people are deprived of their nationality due to rehigion and
ethnic groups It was a hidden reason i which states priortties in the legal system created
such type of violence State grants some rights and duties for its national but failed to protect
vulnerable groups * But 1t 1s also a duty of the state to protect such kind of groups which are

considered as vulnerable groups
1.7.2.1 Conflict of Nationality Laws

In this example, we can explain that 1f one state gives the parental nationality and the second
state gives nationahity by birth In the case of the combination of these nationalities 1t can be
said n the case of parentage no any other nationality 1s required These countries laws are

good but 1t 1s difficult to know in which country nationality he /she has

Many regulations had been made for the reduction of the statelessness. but in the case of

nationahity laws deprived the individual stateless The main reason is the mugration at

*John W Meyer, Patricia Bromley and Francisco O, Human Right in Suctal Science boch cross
Nanonal Analysis 1970-2008, American sociology Association (2010) 112-113

%Groups that experience a higher nisk of poverty and social exclusion than the general population
Cthmic mmoritics, migrants, disabled people, the homeless, those siruggling with subsiance abuse 1soldied
elderly people and children all often face difficulties that can lead Lo further social exclusion, such as low levels
of education and unemployment or underemployment.

pg 26



international level which creates the conflicts and by increasing the protection the
statelessness can be avoided For example, Brazil and Indonesia having many new laws and
regulations make the report about the difficulties which are facing stateless person, for thewr

citizens who are hving outside among countries
1.7.2.2. State Successions

In specific situation where the conflict of laws was high at the same time, the problem of
state successton may anse When a part of state scparated or state split into many new states.
then what happens to affected people’s nationality 1s a vital 1ssue mn mternational law

Therefore, theory of state succession means a replacement of state succession ¥ State
succession 15 also a cause of statelessness These laws leave the people without nauonality.
sometimes the national of original state may reduce the stalelessness In thesc cases, the
vulnerable groups who are engaged with 1t remamn the stateless person These types of state

successions are the main cause of statelessness in an extensive measure

1.7.2.3. Annexation

The procedure of de colonization was a method of state succession which needs attention and
special carc in current regime The newly independent states tried to make rule for nation
building, 1denuity and the treatment of the minorities This history of de-colonialization did

not explain any procedure of discrimination and arbitrariness All these reasons may be

Y Huma Hameed . International low  Notes and References  Mozang Road Lahore Law book house)
134
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understood to talk about the stateless person Randomly demial of citizenship has also

become the cause of statelessness

Arbitranly acts have affected large number of people on the basis of rehigion and
language In a country, many stateless groups are mInOntics m many cases They are
connected sometime to the other states in many cases All the nationality laws may also

contain to restrict certain groups to a right of own property

Many vulnerable groups have objectives of their political believes while nationality
Is an access 1o get the political rights and can cause the removal of opponents rivals Security
grounds are also causc of deprivation of nationahity The criteria which is including as due
process of slandered In the form of nationality policy 1s another form of discrimmation 1n
the nationality which creates the problem of the statelessness For example, when a woman
does not enjoy the equal rights to transfer the nationality to her child as a man. the children

are the indiscriminating possibility of statclessness

In a case where a father cannot transfer his nationality and can’t take any step which 1s
required to transfer nationality to the child where a mother 1s powerless to transfer her

nattonality Around the world, this type of gender discrimination is still present
1.7.2.4. Administrative Barriers and Lack of Documentation

One of the main causes of siatelessness 1s to get the document of nauonality In such case,
they found too many hurdles such as ethnic, religious as urban and rural population Its maimn

reason 1s poor admunistration The person, who have problems to get the forms of civil
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THE T

registration and failed to prove his identity to the state as a national, came 1n these categories
from all over the world All the persons who are falled and having difficulues to get the

nationality due to vulnerability as migrant or refugee also came in this situation

1.7.2.5. Statelessness Due to Inheritance

Inhentance 1s also a cause of statelessness We found 1ts history in ancient times Statcs have
no any law to stop the statelessness which 1s transferred from parents to child and have no
precaution to prevent it In the case of migration, it creates a new problem of the stateless
person mn that country Simply 1t 15 8 method to promote the statelessness into a new
generation While they don’t know how they get nd of statelessness from the birth and how
to protect the nationality Tt is destroying the whole world For enample, in Arabs nationals
are also denationalized after disobeying the rule of government to leave the office after

serving the government or mihtary to another country without the consent of their own

country
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1.8. WHO CAN BE A STATELESS PERSON IN PAKISTAN AND THE

UNITED KINGDOM?

1.8.1. Pakistan

The concept of statelessness 1n Pakistan 1s not clear A Universal Penodical Review by the
submission to the UNCH 1n which Pakistan clanifies the Bengalis, Beharies and Burmeses

are unoffictal migrants, who consider themselves the citizen of Pakistan

In 2012, the BBC reported about the case of Muhammad Idrees. who lived 1n Pahistan
and had been held under Indian police control for approaimately 13 years for overstaying his
15-day visa by 2-3 days after seemng his 1ll parents in 1999 ¥ He spent much of those 13
years n prison waiting for a hearing, sometimes homeless or living with voluntecr families
Both states denied his citizenship However, they are not considered as nationals by the

government of Bangladesh and Myanmar

US departmental reported that there are thousands of people who are stateless m the
Pakistan and taken by national and International agencies Statelessness 15 a worldwide
problem, 1f we consider its scenario 1n Pakistan, about 3 5 million Bengalt are hiving n
Palistan It 1s the indication that statelessness can exist on the larger scale in the country For
this purpose, UNCHR 1s working to take measures tn future for the statelessness to reduce m
Pakistan A case in Africa 1s an evidence of statelessness which 1s severely underreported n

Asia and pacific at present According to The Protection of Pakistan Act, 2014 a person may

) fuharmmad Idrees Abandoned by [ndia and Pakisian - BBC News"” BBC News ([ ast
Accussed May 12, 2016)
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be a stateless person, Whose identity 1s uncontainable as a Pakistani i the focality where he
has been arrested or in the locality where he claims to be residing, whether by documentary

or oral evidence and

The mam purpose of the punishment 15 restitution for the cime  Some criminal are
treated very lightly, who threatens the society’s security, and this act 1s very deleterious
Society have right to be secure and keep therr safe  Recompense should be received by
crimunal till getting his pleasure with talking cvil path instead of right path Holy Quran has

proclaimed this purposc when revealing a number of casugations ¥ God says

“The recompense for those who wage violenl transgression against God and His
Messenger and who go forth spreading corruption in the Earth 1s that they should be killed or
crucified or that their hands and feet should be cul off on alternate sides or that they should

be sent into exile " (Quran 5 33)

1.8.2. United Kingdom

Every year thousands of people who seck asylum and submit the applications under the

Immigration laws are known as staieless people by the UK authoritics b

The British Home Secretary may deprive any person of his nationality 1f she comes 1o
know about any person that he may become harmful for the country after her satisfaction

according to the British Nationality Act, 1981 and the Nationality, [mmigration and Asylum

"hrtp //www 1slamicherald com/index php”option=com_content& view=arhicle&id =161{Last

Accessed May 12, 2016)
Pnstitution on Staiclessness and Inclusion, The H orid 5 Statelessness (Woll Legal Publishers

2014) 102
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Act, 2002 There 1s a right to appeal but not in any ordinary court For citizens’ rights, there
1s not any constitutional basis i the United Kingdom. these only depend on the statutory
provision which 1s made by separately from the nationality laws having one exception The
Briush Nationality Act, 1981 indicates that Briish Citizen only has right of residence in the

United Kingdom #l

The Unrted Kingdom had adopted a Statelessness Determination Procedure, 1n
2013 *2 This procedure would be helpful to any stateless person who 1s i the United
Kingdom and there 1s no limut for those who are having a lawful residence However,
permanent residence may be granted of stateless person afier the five years It 1s an efficient

procedure for the asylum seeker »

According to the stateless person, this procedure will help to examne the United
Kingdom’s legal obligations under international law and will analyze the influence of
modern strategy and practice It will make a recommendation report for the improvement.
which 1s based on results The Home Secretary of United Kingdom assured that this

procedure will be practiced in the country o

*'Ramner Bavbock and Eva Ersboll, Acguisition and Loss of Mationaliy Paolicies and Trends in
15 European States Vol 2 (Amsierdam University Press. Amslerdam 2006) 553-562

“UNHCR (9Apnl2013) "UKk's new determination procedure 1o end legal mbo for stateless”
(Last Accessed May 13, 2016)

*htip //www ccre org/uk-iniroduces-a-stateless-deiermination-procedure/ (Last Accessed May
13 2016)

Hhutp //www asylumaid org uk/wp-conient/uploads/2013/08/STATF1 ESSNESS_BRILF pdt
{Last Accessed May 13, 2016)
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1.9. CONCLUSION

In the first chapter, 1t 15 concluded that nationality creates a legal relation between state and
person by providing a jurisdiction and protection to any person depending on 1ts national
law The meaning of nationality has not been defined as yet In some extent, nationality 15
the matter of international institutions There are different kinds of nationality such as double
nationality multiple nationalitics 1In contrast, in the British law, there are six kinds of
nationality such as, Brinsh Crizenship, British overseas territories citizenship, [he British
subject, British nauonal (overseas), British overseas citizenship, and British protected
person There are also different principles of nationality as the legal principle of nationality,
the principle of active personality, the principle of passive personahty. the principle of
protective personality and universality principle In the international law nationality 1s a night
under Universal Declaration Human Rights as its article states that everyonc has right of
nationality no one can be denied from his right Nationality may be changed by acquisition
or retention It 1s the discretion of the court to grant nationality as a night or to recerve 1t
one's choice In the advisory opinion of Inter-American court 1t 1s declared that 1t 1s a power
of the stale to regulate the matter relating the nationality by their requirements for the
protection of Human Rights. But under the mternational customary law, there i1s not any right
to gan or change the nationality There are different methods to lose and (o acquire the
nationality Nationality may be claimed by birth but citizenship would be registered in any
country's government Naturalization means to get nationality inheritance from the parents

But people become a citizen of a country when 1t 15 accepted by the country’s the pobiuical-
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legal frame work Everyone has a different ciuzenship but can’t change the nationality

Citizenship requires full civil, political and social rights In nationality, a person does not
exercise full poliucal rights 1n a state Firstly, nationality means a country which 15 a
person’s birth place Secondly, citizenship means a legal status 1t means a person has the
legitimate affiliation with the government i a country There s a long history of
statelessness before and after the World War 11 There are many international treaties which
forbid the states to barush the people and to follow the principle of non-refoulememt In the
postwar period, the refugee took to stay in those countries where they were and got the
solution for 1t by the international laws Somehow there are diffcrent reasons for the slateless
person 1n Pakistan and the United Kingdom The next chapter will explain the link between

the statelessness and human nght in detail
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CHAPTER NO. 2
LINK BETWEEN STATELESSNESS AND HUMAN RIGHTS

2.1. INTERNATIONAL LAW ON STATELESSNESS

The International organization 1s formed under public international law with the combination
of the different states For instant, United Nauons was formed m 24, October 1945 as an
international orgamization At the international, regional and domestic levels human rights
are promoted and protected by International Human Rights Law, which is made up of
treaties, binding legal agreements, and customary international law  We got knowledge of

human rights from the consequences of World War 1 9

Due to lack of nationality protection, a statcless person can't enjoy the basic
fundamental rights Moreover, he 1s treated hike a foreigner Each and every staic has
established various rules for acquisition and loss of nationality

In ancient time, nationahity and statelessness are the two sides of the same cotn and 1

will be detrimental to speech of one without understanding the 1impact on other %

In New York and Geneva United Nation held a conference 1n 1939 and 1961 on (he
Elimination or Reduction of Future Statelessness, with a draft of Convention on Reduction

of Statelessness acting as basic for statclessness i

“Marcy Damovsky, Diane Beeson, Global Surrogacy Practices, Imernanonal Forum on
Intercountry Adoption and Global Surrogacy, International institutes of Social Swudies The Hague
2014.p 7

*Institute on Statclessness and Inclusion The World's Stateless (Woll Legal Pubhshers), 14-22
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2.1.1. The Hague Convention, 1930

The first convention treaty concerning statelessness i 1930 1n which League of Nations
advised all of its member countrics to chmmate the statelessness ™ It s all Provisions are
regarding the prevention of statelessness such as among the children and mamed women
The Hague Convention, 1930 and its protocol did not define the term statelessness or

stateless person Although this convention has 13 state parties and 11 states has ratified its

939
protocol

This convention 1s planned to make sure that the Stateless people enjoy the minimum set
of human nights '® According to the 1954 Convention Relating to status a Stateless Person
means, someone who does not have the nationality of any country This convention also
grants the right of identity When UNCHR launched the Campaign to End the Statelessness
There were 83 states parties to this Convention in November 2014 '°! Addressing about the
statelessness was planned to be wrthin the 1951 Convention relating o the Status of Refugec

41 protocol But it was not planned to grant another nationality

The main purpose of the Convention Relating to the Status of Stateless Person 1954 the

case of failure of national protection which has been reflected for the protection of the

“ Stetan Zweig quoted in UNHCR. Problemanizing the Conventions on Siatelessness (2008)

* That" w15 10 the general ntesest of the tniemational community to secure that all s
members should recogmise (hat every persen should have a nationaliny

"Narasa Nikolic, De Jure Statefessness in Serbia. (A Critical Analvais of the Legal Framuwork
with Regards 1o Combating Statclessness and the Protection of Statcless Persons), 23-27

1% As someonc whe 15 "nol recognized as a nanonal by any state under the operanon of its
law "

' hip /Awww unher org/pages/4a2535¢3d himl (Last Accessed May 18, 2016)
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international stateless person who 1s not refugees Article 1 of this Convention'” entirely

focused on the legal relation with a state without discussion the quality of one’s nationaluy

In 1954 Convention relating to the stateless Person the definition which 1s given known as
De Jure statelessness De jure stateless person means the person who has not recerved the
nationality automatically under the operation of any states law, but this statement 1s wrong
There are many stateless people nowadays either De jure or De facto are not a refugee From
the human night Jaw and from the Convention of 1954, De facto staleless person can get a
benefit and the state parties of the convention are proposed to extend 1ts provisions regarding

the de facto stateless person
2.1.2. Convention on the Reduction of Statelessness, 1961

The main purpose of this convention is to prevent statelessness and to decrease 1t It gives the
night of nationality to every person in international frame work It does obhige to every state
1o establish the safety measure n their nationality laws 1o prevent the statelessness at birth

and later life

The most important provision of the convention states that it 1s necessary for the
children to get the nationality in which country they are born I they don’t get any other
nationality This convention gives very imited conditions 1n which a state can deprive a

person of his nationality In November 2014 there were 61 state parties to the Convention on

a2
1A stateless person 1s a person who 1s not considercd as national by any State under the
operation ol its law™
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the Reduction of Statelessness, 1961 when UNCHR launched a Campaign to End

Statclessness 1n 10 years 103

This law would be applied on the orphans and children who born whether on ships or in
plane Article 9 protects the non-discriminalory slandered by stating that a party slate can’l
deprive any person or groups of persons from their nationality on any ground Finally, it 1s
advised 1o the state parties to confirm that there Is not any statclessness anse in the case of

transfer of property

Furthermore, the 1961 Convention does not specify how to prove the fact of being at
risk of statelessness, who should prove 1t and what kind of evidence are needed” By this
omission, 1t 15 up 10 state discretion to determinc how the nisk of statelessness 15 to be

proved, which may lead to intentional or unintentional manipulation o1
2.1.3. European Convention on Nationality, 1997

In Article 4 the main principle of European Convention on Nationality 15 to give a clear
statement to avoid the statelessness The special provisions are designed for the prevention of
statelessness among Children, facilitated naturalization, and prohibition of renunciation of

nationality in case of statelessness '~

This convention provides the procedure of implementauon and protection of nght of

nationality By this complement the two Umted Nations statclessness Conventions it

®hup //www unher org/pages/4a2535¢3d himl (Last Accessed May 18 2016)

W gtase Nikolic, De Jure Statelessness (Department of Archacology and Social Amthropology,
Unuversity of Tromso, 2013), 27

®lbid 28
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provides the intemational slandered on statclessness and 1t helps the European state to talk

about the nationality problems with the states which are not the member of the council of

Europe

The Convention Relating to the Status of Stateless Person, 1954 only provides frame
work for the protection of stateless person and human nights but has not explained the
specific legal status for them Nationality 1s a fundamental right, the council of Europe has
made the European Convention on Nationality and the Europe Convention on the Avoiwdance

of Statelessness in Relation to State Succession

There 1s much remuneration to the party states and socicties under Luropean
nationalities Convention on the Avoidance of Statelessness 1t 1s a first mternational treaty as
the Council of Europe Convention that provides the rights and duties of the states which state

SUCCESSION Process ' °

2.1.4. European Convention on the Avoidance of Statelessness in Relation to

State Succession Council, 2006

State succession 1s one of the reasons of statelessness 2006 Convention urges the successor
state to grant nationahity to a person who 15 at nisk of beng stateless, if they had the

nationality of predecessor state or had the habitual residence at the time of state succession

"%Directorate General of Human Rights and Legal AfTairs Council of Lurope F-67075
Strasbourg Cedexwww col InL'justice------

http //www coe int/v/dghl/standardsetiing/nationality/nationaliny _enA3 pdf  (Last Accessed  May 22
2016)

pg 39



To eradicate the statelessness at birth it 1s the responsibility of every state party to grant the
nationality to the birth to every chuld state succession 1 its temtory as the parents werc the
predecessor national otherwise the child remain would be stateless 2006 convention clearly
emphasizes that it would be applied to de jure statelessness, unlike the Convention on the

Reduction of Statelessness, 1961 '
2.1.5, Universal Declaration of Human Rights, 1948

According to UDHR 1948 Article 15(1) declared Everyone has the right to a nationality,” and

"No one shall be arbitranly depnived of his nationality nor denied the night 1o change his nationahty "

Due to many contradictions in international law in 1ts necessary condition, 1t clanfies
that what happened to the people who fall between the definttions In the 1950 inauguration
of the two groups tn the result of World War I1. 1951 Convention Relating (o the Status of
Refugee and as well as 1954 Convention 1s Relating to the Status of Stateless person There
were two drafts of conventions were established One 1s on the reducing futurc of
statelessness and the second onc 15 on its elimmnation Pakistan and the United Kingdom 15

the signatory of UDHR 1948 '%

In 1949 a commuttec was appointed of thirteen government’s representative 1t means 1o

climmate the problem of statelessness In 1950 1t was a request for this group the

Lo?

The Untversal Declaration of Human Rights, 1948
™ hup /unethuopia org/universal-declarauon-ol-human-nghts-signatories:(Last  Accessed  Mav
22 16)
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International Law commussion (ILC)'®” appomted Manley Hudson permanent Judges of the
court of international Justice so as a special Reporter for the study of Nationality tncluding
Statelessness So this report gives an attention about the Convention Relating to

Statelessness and Reduction of Statelessness

2.2. ROLE OF UNITED NATIONS HIGHER COMMISSIONER

FOR REFUGELS, 1950

UNCHR has established his office on 14™ December 1950 1t 1s the official duty only for that
stateless person when they are the refugees In 1974, when the Convention on the Reduction
of Statelessness, 1961 came into being 1t was applied also those who were not the refugee
United Nation held a conference in New York and Geneva in 1959 and 1961 on the
Elimination or Reduction of Future Statclessness It gives an opportunity with former
agreements to the states that granung and withholding of citizenship status was a sovereign
nght of states " It provides an opportumty with former agreements to the states that
granting and withholding of citizenship status was a sovereign right of states "It has been
suggested sometimes that, UNHCR does not have the authonty to make determinations of

statelessness, since States alone determine who are their citizens Lz

"1 he International Law Commission was cstablished by the United Navens General Asscmbly n
1948 for the "promotion of the progressive development ol international law and 1s codification ™ 1t holds an
annual session at the United Nations Otfice at Genesa.

""%Grefan Zwe g. Quoted tn UNHCR Problematizing the Conmvenitons on Statelessress {2007),
7-11

"bid

" lugh Massey, Legal and Protection Policy Research Series UNHCR and De Facio Starefessness
{Geneva Switzerland, 2010y, 51
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2.2.1. Campaign of UNCHR 2014 to Eradicate Statelessness

1t 1s very difficult to be a statc for a stateless person So, these persons are forced displaced
or victim of conflicts and enjoy hmited nights or services n their host country So this
campaign makes different goals to eliminate the statelessness All of these goals are very
obligatory and important to eliminate statclessness, although due to the state provision
statelessness produces the loss of nght and the questions about the actual nature of right has

yet to be answered 1

The year 1949 saw the appointment of a commitice of representatives of thirteen
governments to consider ‘means of eliminating the problem of statelessness’ Following a
request from this group, 1n 1950, the Intemnational Law Commission (11.C) appointed Manley
Hudson, former judge of the Permanent Court of International Justice, as Special Rapportcur
for the Study of Nationality Including Statelessness He was then supported by Gemnt Jan
van Heuven Goedhart, the first United Nation High Commussioner for Refugees (hereafier
UNHCR) and Paul Weis, a Harvard academic This report draws attention 1o the
Conventions Relating to Statelessness and to the Reduction of Statclessness There were two
drafis made under the convention One s on the reducing future statelessness and the second

s to elimnate the statelessness '

111

2007), 2-3
"“problemauzing the Convenuions on Statelessness,([nstitute on Globalizauon Culture and
Mobility 1endayi Bloom, {'NU-GCM Poficv Report, 2000)7-8

Johanna K Schenner, Stateless Persons and the Question of Rights (University of Sheflield
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2.3. INTERNATIONAL DOCUMENTS AND ORGANIZATIONS

There are many international documents and organizations which emphasize on the stateless
person For the elimination of Gender inequality, 1t 1s the duty of United Nations to increase
its efforts equality in nationality laws and also to protect the vulnerable groups and to

support the rules related the statelessness

2.3.1. Convention on the Elimination of All Forms of Discrimination

against Women, 1979

Antaining general equality 1n nationality laws would constitute a major step forward 1n
preventing statelessness International human rights law grants the equal nationality nights
for women as compared to men All the provisions of convention emphasize the gender
equality which 1s discussed above, for this purpose thc implementation of this
documents/convention are necessary > Article 9 mandates states partics to "grant women
cqual rights with men 1o acquire, change or retain therr nationalty” and equal rights "with

respect to the nationality of their children
2.3.2. Convention on the Right of Child, 1989

Around the world 12 million people are affected by the statelessness, the child s the
vulnerable group among them According to Open Society Justice, 5 million are minors In

case of lack of nationality, many stateless children brought up 1n poverty and are demed the

"CEDAW Statement on the Anniversaries of the 1951 Comventron Relating o the Status ot Relugecs
and the 1961 Convention on the Reduction of Statelessness Adopted on 1Y October 2011 dunng the 50th
session A call for Gender Equahity for Refugees and Stateless Persons |-2
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basic nights and facilities such as access to education and health care Convention on the
Raght of Child 1s extremely important when 1t talk about the certain category of chuld’s night

to nationality because every country has to rectify 1t

Article 7 of the convention granted the child’s right lo acquire a nationalty [t 1s

necessary to the state parties to implement the night where the child 1s stateless

Even the Commuttee on the Right of Child has not explained the accurately that what 1s
the right to acquire a nationality mean practically” It 1s obligatory on states to tahc the
appropriate steps for the safeguard of the children and to ensure that no children are lcft
stateless The vulnerable statelessness 1s those children who belong to ethme groups
particularly when the new states are created or break up Normally, the people and the

minonty who belong to the other side are denied nationality in all of the new states ne

UN’s Human rights council 1s a body who 1s responsible for the protecting and
promoting Human nights in the world passed an important resolution on the nght to

nationality focusing on women and children

The most harmful situation of statelessness for the children 1s the education m Inter-
American case of Yean and Bosicov The Domnican Republic, there were the two applicants
who were children demied Dominican nationality In this case, the Inter-American
Commussion receives a petition for denying the Dominican Nationality, however, the two

children Dihicia Yean and Violeta born in the same country They cannot attend the school

"*Open Society Justice lmtiative Children’s Raght to a Natienaliy 1-2
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due to lacking of nationality documents So right of nationality gives the politrcal and crvil

nights 1t 1s the obligation on state to grant the right without discnmunation "’

Article 8 defines that it I1s a duty of the Government to protect and respect the child s
1dentity, as no one changes the name or nationality unlawfully In case, if a child 1s deprived

of his identity illegally, it 1s a duty of the government to defend and protect the child to

reestablish his idenuty *'*

Considering the CRC’s near-umiversal rectification (compared with the 55 Member
States to the 1961 Statelessness Convention), the Commuittee’s full significance to the
prevention of child statelessness from birth 1s yet to be explored ''* Pakistan and the United
Kingdome rectified the Convention on the Rights of Child and 190 states become parties by

approving the Convention 126

2.4. HOW CAN A STATE ASSIST TO PROTECT THE PERSON?

UNHCR 15 selected by the United Nations General Assembly for resolving the statelessness
1ssues and protect the stateless person not only the main problem of statelessness and refugee
are connected, protection of the stateless person n different ways are similar to dealimg with

the refugee

"hitps /www cscr-nct org/caselaw/2006/case-jean-and-bosico-children-y -domimean-republic-

eng({Last Accessed May 22, 2016)

""A summary ot the Umited Nauons Convention on the Rights of the Child A better Tife for
every child 1-2,UNICLF UK Repistered Chanty No 1072612

)11 Stean, Child Statelessness Convention on the Rights of the child comminiee on the Rught
of the Child Nauonaliy Birth Registration The prevention of child sialelessness al Birth under the
canventon on the nghts of the child the commuttee's Role & potennial, 3

' r T S N Sastry, Human Righis of Vuinerable & Disacvamiaged Groups Registrar, 1% ed
{University of Pune Ganesh khind Pune, 2012}, 47
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These two situations have lack international protection About the categories of citizenship
different states have different laws that provide the right to a different level  For the purpose
of nternational law, there are two categories which are applicable as to be a nauonal or

122

stateless '>' The present study was introduced as part of these endeavors '~ So the current

123
study was commencing endeavors

2.5. Domestic Laws of the Countries (Pakistan and the United Kingdom)

2.5.1. Pakistan

The Pakistam nationality law governs citizenship of the Islamic Republic of Pakistan The
principal legislation determining the nationahity 1s, the Pakistan Citzenship Act. 1951 was
passed by the Constituent Assembly of Pakistan on 13 April 1951 Along with Cambodia
Pakistan 15 one of two countries n the World with unconditional jus soli ciuzenship

nights t4

There are two legal statutes on refugees one 1s the Foreigners Act 1946 which was
amended 1n 2001 Second 1s the Tripartite Agreement The Foreigners Act 1946 states that a
refugee 1s not a legal citizen of Pakistan There 1s no provision in the law that allows a
refugee or asylum seeker to be the citizen of Pakistan, thus calling for suitable amendments

in the Act by the parhament Pakistan has allowed refugees not on legal grounds but on

121 Alice Adwards and Laura Van Waas Natronality and Statelessness under fnternational { uw
(Cambridge CB2 8BS United Kingdom Cambridge Uriversity Press 2014341
"“IMaping  statelessness 1in the Umted Kingdome  United Nations High Commussioner  lor
Refupees/Asylum Aid. London, Nosember 2011 26-27
123
{bd
1The Pakistan Citizenship Act 1951, Act No 1) of 1951
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humamtarian grounds ' That’s why Afghan rcfugees in Pakistan are not given Pakistani
nationality, most of them were born in Pakistan 126 pakistan should review 1ts policy toward
Afghan refugees for addressing certain imbedded imitants and subsequent consequences
Policies improvised under pressures or fear result 1n 1gnonng important long-term factors

”
and ureparable losses =

People who have the double nationality can't hold a government office i Pakistan
Rehman Malik’s Supreme Court-order suspension from the Scnatc and MNA Farahnaz
Ispahani’s stmilar experience not too long ago based on their holding dual citizenshp
Political and legal circles in Pakistan are currently debating the legahty of whether those
with multiple passports can hold public office 1n this country 12* In Rehman Malik case the
Supreme Court has deferred his Scnate membership as an Interior Minister of the Pakistan A
bench of three members of Supreme Court by the supervised of Chief jusuce Iftikhar
Chaudhary heard the dual nationality case and announces its intertm order Malik Rehman
had claimed that he had stripped of his British citizenship but was unsuccessful to deliver the

adequate proof with documents to the Supreme Court 129

"ht1p //www 1ps org ph/the-mushm-world/1023-afghan-refugecs-1n-pakistan-current-siluation-and-
future-scenariof_1in37( Last Accessed May 23, 2016}

1% pAKISTAN Tolerance wanes as percepuions of Afghan retugees change” Inn February
27,2012 Reineved September 20, 2014 (Last Accessed May 23,2016}

*7 The role of UNHCR, in 1his case, needs to be reevalualed 48 to why 1t curtarled the lunding
subsequently when the repatnation process has gained momentum Its call tor mwegrauon ol refugecs withoul
offering 1cnable incentives to Pakistan does not make any sense Simularly  the role of karzar government Lo
reintegrate these refugees in the bachdrop of Tokyo conference funding raises moru questions

Qasim A, Mo Published Jun 05, 2012, 09 01PM Dawn News Paper No Uniformuits in
Dual Nationality Laws

P htips www geo tv/latest/15729-dual-nalionality -case -sc-suspends-rehman-maliks- senate-
membership (Last Accessed May 22, 2010)
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2.5.1.1. The Pakistan Citizenship Act, 1951

In this act, there are different methods to get the citizenship of Pakistan as it may get by
birth, by the decedent, by naturalization or by migration As section 16 of this Act provide

the certain condition from the deprivation of citizenship,
A person may be a deprived of ciizenship as,

1 By any false information, he obtains the citizenship

A%

He found disloyal to the country from any question

3 Ifhe has been engaging with any enemy during the war'>’

2.5.1.2, The Pakistan penal code 1860

In the Pakistan Penal code 1860 chapter five deals all that offences which are relating to the

113I

offences against the state Such as Article 1217, Conspiracy to commit offences punishable

by section 121, Collecting arm etc. with mtention of waging war agamst Pakistan

punishable by section 122'%

2.5.2. United Kingdom

The Home Secretary of the United Kigdom as, Theresa May already has the power to

revohe British citizenshtp 1f someone’s presence 1s not “conducive to the public good™ or 1f

% he Citizenship Act, 1951

"'Whoever wage war against Pakistan. or altempts 10 wage war. or abels the waging of such war, shall
be punished with death, or imprsonment for life and shell also be Liable to fine

“Whoever collects men, arm or ammunition or otherwise preparcs o wage war with the nenton of
cither waging or being prepared 10 wage war against Pakistan shall be punished with imprisonment of enher
descriptien [or a terms not exceeding ten year and shall also be liable 1o fine

pg 48



they have obtained Briush nationality by fraudulent means, but before this Bill she was not

able to remove citizenship on conducive grounds 1f 1t left someone stateless A few months

133 that 1t could not withdraw

ago the Supreme Court decided in the case of Hilal al Jedda
citizenship from an individual if this would leave hum or her stateless The right-win press

had a field day and the government immediately set about changing the law 1n ns favor And

50, Clause 60 of the Immigration Bill was born

The reasons that people oppose granting the power to make a person stateless to any
government 1s the lessons we have gamned from history about the end game of such
policies The policy was utilized by Nazi Germany’s Nuremberg Laws and vanious other
totalitarian regimes But we don't cven need to look that far bach Theresa May has been
nickmg people’s passports 1 almost total silence for a while now A total 27 UK ciusens
have had their passports removed by the Home Secretary, according (o her own office At
least two of those whose families recerved the official Notice of Deprivation were

suspiciously killed afterward by the use of US drones '**

2.5.2.1. The British Nationality Act, 1981

This Act provides the different ways of accusation of citizenship Any person may be
deprived of hus citizenship as aruicle 40 provides detatl about its Secretary of the state may be

deprived for the.

13 htips //www thebureauinvestigates com '2014,07/1 1/al-jedda-the-man-mentioned-11-tmes-by -

home-office-as-il-ned-10-change-immgration-bill/ (Last Accessed May 22 2016)
' Theresa May Gifted Power 10 Make Uk Ciuzens Stateless Under Dracomian New Law
Scriptonite / May 8 2014(Last Accessed May 22 2016)
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1 Public bona-fied

b2

Fraud

L]

Miss representation

Concealment of matenial fact 1%

Y

2.6. CONCLUSION

In the second chapter, 1t 1s concluded that international, regional and domestic levels of the
human rights are protected and promoted by international human rights law A person can’
enjoy the rights in any country due to the lack of nationality protection Simply you can say
that nationality and Statelessness are the two sides of the comn, it will be destructive 1o talk
about the onc without understanding the meaning of other The Convention relating to the
status of stateless person 1954 provides only frame work for the protection of human rights
and stateless person but it does not explain the specific legal stalus for them UN held a
conference in 1959 and 1961 on the ehmnation and reduction of statelessness There are

difterent conventions regarding the statelessness

The Hague convention 1930 1s the first convention regarding the stateless person In
this conference, the League of Nation advised the state parties to eliminate the statelessness
It"s all provision are concerning with the stateless person although this convention did not
define term statelessness or stateless person 1954 Convention gives the legal definition

regarding the stateless person or statclessness The basic purpose of the Convention Relating

'*¥ The British Nauonality Act . 1981
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to the Status of Statelessness, 1961 and Convention on Nationality and European
Convention, 1997 to prevent the Statelessness European convention on the avoidance of the
statelessness m relation to state succession counctl 2006 states that 1t 15 the duty of every
state party to eradicate the statelessness after granting the nationality at birth to every child

UDHR grant the right of nationalhty to every person in its Article 15(1)

Pakistan and the United Kingdom are the signatories of UDHR UNCHR 2014 made a
campaign to ecradicate the statclessness This campaign has many goals to eradicatc the
statclessness There are many international documents and organizations who emphasize on
the stateless person as CRC and convention on the elimmation of all forms of discrimination
against women There arc different methods to every state to protect the stateless person In
Pakistan, the domestic laws such as The Cttizenship Act, 1951 and The Constitution of

Pakistan, 1973 In the UK, The British Nationality Act, 1981 deals with this matter
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CHAPTER NO.3

EFFECTS OF STATELESSNESS IN PAKISTAN & THE UNITED

KINGDOM

The effects of the statelessness are severe in Pakistan and the United Kingdom The effects
are not only hmited to increase in population of stateless person but in some situation the

nghts of their children are aiso deprived

The Convention Relating to the Status of Stateless Person, 1954 encloses a short set of

rights that all the state parties should grant to every stateless person '3 There arc many

important rights n this convention as discussed below '/

3.1. DEPRIVATION OF BASIC RIGHTS FOR STATELESS

PERSON IN BOTH COUNTRIES

The human fundamental rights protect the value and digmity of life Those are all very

important to enjoy the life to get progress in life and to become a member of a society '**

"*Natasa Nikolic, De Jure Statelessness (Deparimeni of  Archacology and  Social
Anthropology University of Tromso 2013) 60

""The 1954 Convention guarantees the rights regarding access (o courts, non-discrimination,
movable and immovable property, transfer of assets, ratomng, cducanon, fiscal charges naturalization
(1f being subjected 1o the State’s junisdiction) freedom of religion 1dentity papers (11 phy sically present
n the temitory of the Staie Party), freedom of movement (in case of onc s lawful presence) arlistic
nghts and Industnal property, administrative assistance, association, wage-caming employment, sell-
employment, practicing Iiberal professions, housing, public rehef and assislance labour and social
security, travel documents, prohibiion of expulsion exemption from legmslative reciprocity (if mecung
the requirememnt of lawful stay or habitual residence)
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Under a democratic Government 1n every society, basic fundamental nghts are granted to

every citizen Different provision of the Constitution of Pakistan, 1973 '* may be offended

by of this Act '* as different rights "1 The Constitution of Pakistan. 1973 1s a basic

document and enjoys the supremacy upon all the documents which are in practice Any law

which 1s contrary to the Constitution of Pakistan 1973 1s null and void As chief Justice

Munir wrote"* in short “the law should be according to the basic document (Constriutton)

143

- Faqir Hussain, ‘Testing the Vires of PPA on the 1ouchsione of Constiturion  tederal
Judicial Academy Islamabad 9-10
**The Consinution of Pakistan, 1973
"*The Protection of Pakistan Act, 2014
"!{ Preamble/Art 2-A provide for observance of principles of democracy, freedom, equaliny
social justece, guarantee of fundamental nghts including equaliy of status opportuniny and betore law
social, economic and poliical justice, freedom of thought, expression The fundamental rights are 1o be
cnforced by independent/imparual judiciary
1 Ar 4 provides for nghis of individual 10 be dealt with 1n accordance with law
a No action detrimental to life or liberty, save 1n accordance with law
b No person shall be prevented from doing that which the law does not prohibit him 1o do
¢ No person shall be compelled 1o do that which the law dogs not require Tum 1o do
i Art ¢ No person shall be deprived of life or hiberty save 1n accordance with law
1w Art 10 provides safe grounds against arrest/ delention No arrest cweept for breach of
law, nght to know grounds of
10 detention, to engage a legal counsel of choice and be produced belore Magistrate
within 24 hours of arrest No further detention except on remand granted by Magistrate
v Al 10A provides for right Lo faur tnal and due process
vl Art 14 provides for inviolabibny of digniy of man, privacy of home end prohibits
torture for extracting evidence
vil Arl 15, 16, 19 provide for treedom of mos ement, assembly
speech
s i1 Art 24 provides for protection of property
Ix Art 25 provides for equality before law and equal protection of
law
Constitution 15 the * supreme law from which all autheriiies derive their powers all laws their
validity and all subjects their nghts™ Thercfore, 1t should prevail at atl umes and in all circumstanees [t
must be respected and enforced In the werds of George Bidault *The good or bad forune of a nalien
depends on three factors its consutution, the way (he consiitution 18 made to work and the ruspuet n

inspires”
143

142

The Constitution of Pakistan. 1973
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1t would be a challenge and Art 8 appealed to null and void " UN Special Report of Non-

citizens According Lo 1L

A large gap has been seen between reahities and international human nghts law which 1s
ensured to the non-citizens Unfortunatcly, many countries are violating the rights of the
non-citizens in the casc of terrorism ' Many states are showing unwillingness for the
existence of the stateless person in their territories However, they are often counted n a
residential category or as undifferentiated aliens By the Refugee International research. the
exact number of the stateless person 1s not known '* Bangladesh has more than 25000
Beharies living 1n slums, which was established 33 years ago but both Pakistan and

Bangladesh are refusing to give them the nationahity

A stateless person does not get benefits like the refugee and internally displace person
by the Government Other aiding agencies call the stateless person as the international
orphans 7 1t 1s not an unsolved phenomenon Although Amnesty Internationat Untied State

of America and Refugee International recommended that

The Government gives respect to all individuals® basic nights. stick to all standards at
international level, to protect their stateless people. take every step to lessen statelessness.

permit non-citizens to have equality in therr rights and ensure that every child has registercd

"Dr Faqir Hussain, ‘Testing the 1ires af PPd vn the Touchsione of Constitutien [ ederal
Judicial Academy Islamabad, 9-10

“*David Weissbrodt 7he Human Rights of Non-Citizens (Oxford University Press United khangdom
2008), 212
2005, 7 "““M Lynch, Lives on told The Human Cosr on Statelessness (Refugees Intermnational W ashington

I8

- 0:"'N1Llaus Stewner, international Migration and Cinzenship Todav (London & New York Routludge
2009y 1
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al the time of birth NGOs and United Nations give relief for needs of persons which are
stateless, and also conduct a survey at the global level for identificaion of stateless
populations UNHCR support all NGOs and United Nations which are worhing for the

statcless people 1

It 1s a violation of the human nghts and fundamental freedoms that to depnive a
nationality of a person on the base of racial, national gender grounds or religious basc B
s the arbitrary deprivation of nationality on the basis of national, ethmg, religrous or genders

grounds Therefore, 1t 1s a violation of the human rights and fundamental freedoms 1

In July 1986, govemment of Pakistan has signed an agreement with the Saudi Arabia
which was based Humamitanan organization Riba Al-Alam-Al-Islam Saudi Arabia
established a trust Rabita Trust Deed to assemble the fund for the deportation of the
remaiming 250000 Pakistanis from Bangladesh and president Zia —~Ul- Haq was appointed
the chairman of this trust Suddenly the death of president Zia —Ul-Haq occurred 1n 1988,
and the whole process of this commitiee again stayed out It was re-established i August
1989 under the presidential form of Mr Yakub Khan as 1ts chairman but 1t could not get any

SUCCESS

In 1988, Benazir Bhutto after becoming the Prime Mimister of Pakistan faced some

difficulties 1n resolving the 1ssues of deportation due to sertous domestic challenges in her

"Bl Frehick and Maureen Lynch Starelessness A forgotten Human Righis Crists (New York 2005)
65-66

""hitp /www statelesspeoplenbangladesh nevhuman_rights_arbirary php (Last  Avcessed
June 08 2016}
"*Ibid
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province Sindh, where Bilires were deported However, she promised to take an immediate
step for this purpose but in vain In 1989 under joint imtiatives steps the UNCCR and RAAI
the Pakistan1 government agreed on the deportation of 500 Beharies from Bangladesh as a
first batch Unfortunately, the foreign mimister of Pakistan elaborated that the money which
1s collected under the RAAl was only 300 million which 1s not enough for the total

deportation pregame Beharis were suffered in the every reign so 1t was stopped making any

151

kind of progress after coming to General Pervez Musharraf nto power Behanes

community was suffered from different identty cnsis being Pakistan and Bangladeshi 15

They are having the following problems

3.1.1. Travel Documents

The Convention relating to a Stateless Person, 1954 of state parties advised that they should
1ssue the travel documents to the stateless person or the person who are residing illegally
there "> This convention grants a unified travel document system for the refugee and

stateless person for the contraciing states 13

"'\ azi Fahmida Farzana, The Neglected Staeless Bihar: Community 1n Bangladesh Vicums
of Political and Diplomatic Onslaught, Journal of Humarities and Social Sciences 2(2008) 13-17

12| ournal of south Asian Studies ISSN 2307-4000(online),2308-7846(print)

Hut //www escijounal net/JSASpg123(last Asscssed June 08 2016)

'"*The Contracting States shall 1ssue to stateless persons lawfully staying 1n their lerritory travel
documents for the purpose of travel outside their termitory, unless compelling reasens of national securiny
or public order otherwise require, and the provistons of the schedule to this Convention shall apply with
respect 1o such documenis The Contracung States may ssue such a travel document Lo anv ather
slateless person tn their termtory, they shall in particular give sympatheuc consideration to the ssuc of
such a travel document (o stateless persons (n their territory who are unable 1o obtain 4 ravel document
from the country ol their lawful residence Article 28 of the 1954 Convention

"™The UNCHR Refugee Agency, Guide for Issuing, Machine Readable Comvention Travel
Documents {or Refugees and Stateless Persons {2013), 3
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3.1.2. Identity Papers

According to the Article 27 of the Convention of 1954 that the states parties will 1ssue the

identity papers in their territory to any stateless person who have not get the travel

documents
3.1.3. Wage-Earning Employment

A staleless person should be treated as foreigners as well as he has the right to wage- eaming

employment under the Convention Relating to the Status of Stateless Person 1954

3.1.4. Right to Self-Employment

The Convention Relating to the Status of Siateless person. 1954 gives the night of self-
employment to the stateless person So the contracting states parties should be treated

lawfully as soon as possible

3.1.5. Rights regarding Labour and Social Security

According to the 1954 Convention'™, states parties should give the equality related to social

security and labour rights 1o the stateless person like nationals

3.1.6. Right to Education

The stateless person also has the right to get the education under the 1954 Convention In
this case, they should be treated hike as the foreigners They can also get the financial

assistant for their education >°

**The Convention Relating to the Siatus of Statcless Person 1954
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3.2. ELIMINATING THE CAUSE OF STATELESSNESS

Statclessness 1s the cause of many state affairs These state affairs or problems can be
avoided. specifically when citizenship laws are reviewed They properly draft their laws but

the mamn problem 1s 1n implementation
In order to resolve these 1ssues the following articles should be followed

> According to the 1930 Hague Convention, every state will determine 1ts own laws
that who 15 its national and not All these laws are coherent from the international
convention, customs, and principle of law which are applicable to the question of nationality
Every state should familar with the laws which are implemented 1n pracuice and must
resolve the conflicts which are related to nationality laws

» There are different states that combine the both principles as jus solh and sanguinis to
define that how the states would grant the citizenship to 1ts citizens at bith States should
give the option to the mdividuals to choose the nattonality of the states, who does not accept
the dual nationality

% It has been stated in the Convention on the Reduction of Statelessness, 1961 that loss
or renunciation of nationality should be conditional A person who 1s hving abroad from a

long time when he come back due to some formalitics and time limited he become

"Sarticle 22 of the Comention Relanng 1o The Status of Staieless Person 1934 (1) The
Contracting States shall accord 10 stateless persons the same treatment as 15 accorded Lo nationals with
respect 10 ¢lementary education (2) | he Contracting Stales shall accord 1o staleless persons treatment as
[avorable as possible and. I1n any event, not less favorable than that accorded o alwens generaily in the
same circumstances, with respect to education other than elementary education and m particular as
regards access [0 studies, the recogmution of foreign school cerlificates diplomas and degrevs the
remssion of fees and charges and the award of scholarships *
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exceptionally 1t would be a rule that every state should make legislation that no one can
relinquish his /her citizenship until he can’t get another citizenship

> The state should introduce the provisions to allow a person for re-getting the
nationality 1f someone has lost his nationality

» Some practices and law effects the children  The Convention on the Rights of the
Child, 1989 (CRC) and International Covenant on Civil and Poliical Rights (ICCPR)
specifies that, all children must be registered nstantly at the time of birth, irrespective of
where they born, because they all have right to acquire the nationality It 1s impossible for a
child to get the nationality without hus identity This problem can be resolved by

¢ Local administration should have all essential resources, provided by states. to
guarantee that all registration of birth has steadily conducted according to arucle 24 of the
ICCPR' and article 7 of CRC '**

» Disputed cases of the nationality should be 1dentified before registering the birth The
ciizenship should be given to child born stateless In the national legislation related the 1961
Convention on the Reduction of Statelessness must be assimilated In the national legistation

of countries n the national legisiation of countries

"1 Ewvery chuld shall have, without any discrimination as to race, color sex language rcligion
national or social origin, property or birth, the right to such measures of proteclion as are requircd by his status
as a munor, on the part of hus farmily, society and the State 2 Every child shall be regisiered immediately alfler
birth and shall have a name 3 Every child has the nght to acquire a nationalhity

"' The child shall be registered immediately afier birth and shall hasve the right trom birth to a name
the nght to acquire a nationality and as far as possible, and the right to know and be cared for by his or her
parents 2 Stales Parties shall ensure the implementation of these nights i accordance with their national law
and their obligations under the relevani intcmatonal instruments 1n this ticld in parucular where the child
would otherwise be siateless
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» One of the solutions to eliminate the statelessness 1s that there should be some
changes i citizenship legislation process to acquire a nationality of a country where a child
1s bomn

> In nauonal citizenship laws, some provisions should be included by slates. related to
non-discrimination on grounds of sex

> When nationality of the child 1s determined, primary consideration should be of the
mterest of the chuld

» Some provisions should be included in the legislation guaranteeing that adoptions
completed abroad in conformity with mternational law are recognized in national law The
1967 European Convention on the Adoption of Children inspires States to enable the grant of
nationality to the national’s adopted children

> A wntten statement can also be demanded by the State from the concermned individual
to declare that he/she does not and will not possess another nationality That will cnable the
State to annul its own citizenship 1ffwhen 1t 1s later discovered that the person concerned has

made a falsc declarations >

3.2.1. Appeal in the United Kingdom

It 1s a privilege to get another nationality British nationality can be renounced such as a
person may deprive of his citizenship if he obtains 1t by musrepresentation, fraud. and

concealment of a material fact '® The Home Secretary of the UK may deprive any citizen of

"**A Handbook for Parliamentarians Nationalits and Statelessness (Inter-Parliamentan Umion  United

Nations High Commissioner for Relugees, 2005) 12-30
'"“The Briish Natonality Act, 1981
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his nationality or legal status of nationality if he 1s satisfied with the person An appeal may
be filed but not into an ordinary court On the religious and racial basis, the Home Secretary

can't be discriminating the nationality of any person el

3.2.1.1. The British Nationality Act, 1948

Some fundamental changes have been made 1n the British Nationality Act, 1948 Lvery
country 1s getting the freedom after the empires  The British gave the power of nationality to
the empire This rute was successful firstly in Ireland Secondly. in 1946, 1n Canada this was
already an independent They absolutely declared her own citizenship internationally and
1ssue her own passports British Government gave the statement to organize a group of legal

experts to decide about the general changing of the royal system 162

"*'Raincr Bauboc, Eva Ersboll, and Kees Groenendyik, dcquisition und Loss of Nutionality
Policies and Trends in 15 European Siates, Vol 2, Coumry Analsses 553
"*’Ibid, 561-562
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3.2.2. Appeal in Pakistan

In Pakistan Protection Act, 2014, According to section 19.'* a person may file an appeal
against the final judgment within the thirty days in the high court According to section 16 of

The Pakistan Protection Act, 2014 A pumshment will be given to a person, he will deprive

of his citizenship
3.3. APPROACH IN PAKISTAN

In Pakistan almost 25 percent refugees'™ are enjoying the asylum currently Many of them
have been living for the last 25 years Pakistan neither signatory to the convention relating to
the status of refugee, 1951 nor its protocol 1967.'® hence the status of refugec 1s not clear in

Pakistan but Afghan refugees are living the last two decade in Pakistan

In the meaning of prima facie recognition, the result of collective recognition 1s the
name of same privilege as the status of a refugee This privilege may be cessation,
cancellation or revocation and termmation Pakistan has respected all the international
protection principles as depicted m a UNCHR report In March 2002 and November 2007

almost 3 2 milhon Afghans are banished with the help of UNCHR According to this report,

"*Appeat, (1) an appeal against the final judgment of a special court shall lie 1o Ihigh Court {2} Copr
of judgment of a special court shall be applied 10 the accused and public prosecutor on the dav the judgment 1s
pronounced {3) Any aggneved person or the government may file an appeal agdinst the final judgment of a
special court with 1n 4 period of thirty days from the pronouncement of judgment

'"“United Nations Convention on the Refugees 1951 Article 1A Any person who, owmg to well-
founded fear of being persecuted for reasons of mcee, religion, nationality membership of a partrcular secial
group or political opimon, 15 outstde the country of his natronality «nd 15 unable or owing 1o such lear 1s
unwilling 10 avail himselfl of the protection of that counury or who, not hasing a nationality and being ourside
the country of his former habiual residence, 15 unable or owing 10 such fcar 15 unwilling to return 1o 1t

'®Submission by the Unned Nations High Commissioner for Refugees For the Office ol the High
Commussioner for Human Rights” Compilation Report-Unn ersal Periodic Review  Human Raghts [aison Uinit
Dhvision of Intermational Protection UNHCR (2012}
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its record shows that 2 1 million Afghan are residing in Pakistan approximately UNCHR 1s

working with Pakistan to get a solution for these people

In Pakistan. there arc the different Afghan refugees they belong to the different groups
They absconded from the Pakistan in scveral ways starting with the Soviet conquest of their
country 1979 They belong to the different part of Afghamistan and different racial groups
An agreecment has been made between Pakistan, Afghanistan, and UNCHR which 1s about
depurated of the Afghan refugee from the Pakistan There arc many refugees who are
registered in Pakistan UNCHR and Pakistani government are seeking the solution for them

Pakistan 1s non-signatory but also providing a substantial support to the refugees '

3.4. NATIONALITY IS PRIVILEGE OR FUNDAMENTAL RIGHT IN

“THE CONSTITUTION OF PAKISTAN 1973

The preamble of Constitution of Pakistan, 1973 provides that every citizen of the Pakistan

has right without any discrimination until there 1s no restriction upon him from the law 67

In Article 4 Right of individual to be dealt with 1n accordance with the law, etc

To enjoy the protection of law and to be ireated in accordunce with s the in
alienable right of every citizen Wherever he may be, and of everv other person for the time

being within Pakistan

"Shamser Singh Thapa, The Safe Third Coumirs ipproach s fFhe Notion of Von-
Refoulememt in International Law A crical Fxamnanon of dustrahian {aw and Poficv (2011) 297-
298

a7

The Constitution of Pakistan, 1973
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In Particular, (a) no action detrimenial 1o life, liberty, body, reputation and propetiv of any

person shall be taken except in accordance with law,

(b} no person shall be prevented from or be mndered in doing thar which 1y prombited by

faw, and

fc) no person shall be compel 10 do that which the law does noi required Inm to do
Article 9, Security of Person

No person shall be deprived of life or Liberty saves in accordance w 1th faw

Article 13, Freedom of Movement, etc

Every citizen shall have the right to remamn n, and. subject to any reasonuble restriction
imposed by law in the public mterest, enter and move freely throughout Pakistan and to

reside and seftle in any part thereof
Article 19, Freedom of Speech, etc

Every citizen shall have the right to freedom of speech and expression, and there shall be
Sfreedom of press, subject to any reasonable restrictions Imposed by the luw tn the inierest of
the glory of Islam or the ntegrity. security or defense of Pakistun or anv part there of
Jriendly relations with foreign states, public order ,decency or morality, or in relation 1o

contempt of court or nctiement (o an offence

19A, Rught of Information
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Every citizen shall have the right to have access to information in all matters of public

importance subject 1o regulation and reason able restrictions imposed by law
Article 23, Provision as to property,
Article 25, Equality of Citizens

(1)All citizens are equal before law and are ennitied to equal protection of law
{2} There shall be no discrimination on the basis of sev
(3) Nothing n this Article shall be prevent the state from making any special provision

Jor the protection of women and children
Article 25A  Right of Education

The state shall provide free and compulsory educanion to all children of the uge of fie to

sixteen year i such manner as may be determined by law

Every citizen of Pakistan can get or entertain these rights Every citizen of Pakistan 1s its

Olél

national Article 4 provides the punishments for the terrorism

3.5. CONCLUSION

To conclude third chapter, that the Convention of 1954 grants the different human rights It
is binding on the states who have signed the 1954 Convention to grant all those human rights

to its citizens In both countries, Pakistan and the United Kingdom many persons are

' The Anu-Terronsm Act, 1997
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deprived of their different nights due to statelessness However, the Constitution of the
countries 1s granting the rights to all the citizens Any law which 1s contrary to the provision
of the constitution 15 null and void In 1984 Pakistan has signed an orgamization with Saud:
Arabia to assemble the funds for the deportation of Pakistan from the Bangladesh but it

failed due to some reasons

Lastly, there 1s need to implement different rules to get nid of statelessness  Such as,
secuon 19 of the Protection of Pakistan Act, 2014 1 which a person victimized of

statelessness may file an appeal to high court against final judgment within 30 days

In UK the Home Secretary 1s authorize to use her discretion in deciding the nationalny
to the stateless person Right of nationality ts germane fundamental right Therefore, 1t needs

to be protected and enjoyed by the citizens

pg. 66



CHAPTER NO. 4

CONCLUSIONS & RECOMMENDATIONS

Human rights as a moral principal are the mam factor for the enjoyment of hife and for the
participation 1n the betterment of a society In the case of some restriction for public peace
the national or citizen of a country should corporate for the welfare of the stalc For granting
nationality European approach has left a space for states to choose and to construct

appropriate procedures which might scem a more sensible and pragmatic one

Nationality creates a legal relation between a person and state In nationality. a
person does not excercise full political nights 1n a state  Firstly, nationality means a country
which 15 a person’s birth place Secondly, citizenship mean a legal status 1t means a person
has the legiimate affiliation with the government in a country Nationality and citizenship
both the terms are different from cach other but are similar to some extent All the citizens
are nationals but all the nationals are not citizens The meaning of nationality has not defined
till now Nationahty 15 a human fundamental right from which different human nights are
exercised Sometimes equal distnbution of right of nationality and rejection of any
nationality effect the enjoyment of one’s nights Nationality may be acquired and can be lost
There 15 a long history of statelessness before and after the World War 1l There are many
international treaties which forbid to the states to bamishing the people and to follow the

principle of non-refoulememt In the postwar period, the refugec to took stay in those
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countrics where they were and to get the solution of it by the international laws Somchow

there are different reasons for the stateless person in Pakistan and the Umted Kingdom

European Union passed different laws and grants the permission to denationalize the
people after the Word War 1 Moreover, these laws become the cause of statelessness m the
past and any old present state There are different Human rights which are protected and
promoted by international human rights law There are different conventions on the relating
to the stateless person, protection of human rights and for the elimination of stateless person
The Hague Convention, 1930 s the first Convention Relation to the Stateless Person UDHR

grant the nght of nationality to every person n its Article 15(1)

Pakistan and the United Kingdom are the signatories of UDHR UNCHR 2014 made a
campaign to eradicate the statelessness This campaign made many goals to eradicate the
statelessness There are many international documents and organization who emphasize on
the stateless person such as CRC and Convention on the Elimmation of all form of
Discrimination agamst Women There are different methods (o every state o protect the
stalcless person Domestic taws of Pakistan are as the Citizenship Act, 1951 and The
Constitution of Pakistan, 1973 In UK, The Brtish Nationality Act, 1981 deals with this
matter But these laws arc not fuifilling all the requirements regarding the statelessness

There 15 need of some amendment 1n provisions of the domestic laws

There are 12 mtllion people who are statelessness around the world In this modemn era,
many countries had passed the laws to denationalize the annoying national 1t 1s increasing

the number of statelessness Same laws are passed in Pakistan and the Umited Kingdome
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While human rights are promoted and protected at regional, domesuc and international level

by the different international legal documents. treaties and conventtons

The Convention of 1954 grants the different human rights It 1s the duty of cvery states
party to grant that right its citizens In Palistan and Umted Kingdom many persons are
deprived of therr different rights due to statelessness For the protection of the right of a
stateless person, there are also many conventions provided to secure the nationality nghte g
The Hague convention, 1930 Although this convention has so many lacunas about
statelessness right, but basically 1ts purpose 1s to secure the night of nationality Another
Convention 1961, 1t provides the substantial improvement on the gabs left by the Haguc

Convention, 1930

However, the Consutution of the countries 15 granting the rights to all the ¢itizens Any
law which is contrary to the provision of the constitution 1s null and void In 1984, Pakistan
has signed an organization with Saudi Arabia to assemble the funds for the deportation ot
Pakistan from the Bangladesh but it wouldn’t be successful due to some reasons We should
follow the different rules to get nd of siatelessness According to section 19, a person may
file an appeal against the final judgment with in the thirty days in the high court Such as p

UK 1t 15 the desecration of Home Secretary

The demand about nationality has been started from the French resolution in history But
according to Islamic point of view 1s quite different from the modem laws There 1s not any
hard and fast rule upon this 1ssue, but one thing 1s clear that this pumishment was present in

the Islam which was allotted to the Apo stray
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On the other hand, the laws of the other country as the United Kingdom are also the concern,
but the laws of this country are very inflexible In the United Kingdom, according to section
40 of the Briish Nationality Act. 1981 witch deals with the outline of deprivation of
citizenship 1n different situations For this purpose, a power has been granted to the Home
secretary to denationalize to a person if he fulfills the requirements of section 40 but a night

of appeal has been granted to the victim of this punishment

In Pakistan, the same pumishment 1s followed in The Protection of Pakistan Act. 2014

We can draw the following rule from these sections

1. The welfare of the public should be considered m each and every case but there
should be some exception to this rule or an opportunity should be given to the victim as 1t 1s
present in the shape of appeal

2. The order of denationalization may be termunated 1f the culpnt found innocent as
corpus delicate or double jeopardy While the purushment 1s avaitable in the Pakistan penal
code, 1960 then there 1s no need of this punishment as given in the Protection of Pakistan
Act, 2014

3. 1t 1s very necessary for the peace and protection of the countries to make rules
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RECOMMENDATIONS

We should follow the following recommendations as,
Government should work actively

The government of the countrics should actively work to bring down the number of the
stateless person 1n the country However, the ncreasing population may get nid of this

situation
Rectify International Documents

The government of the countries should rectify the International legal documents and
Conventions And follow the rules according to these legal documents and Conventions

Equal Rights

The governments should grant the equal mights to the non-citizenship such as education.

healthcare, social welfare and employment
Birth Registration

The government should provide registration to the children by birth to reduce the

statclessness in the country
Option for a Stateless Person

There should be an exception for the stateless person to renuncianion the nationality It 15
prohibited to the person who has not another nationality and can’t renounce the previous

nationality
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Implements the rule of 1954 Convention Relating to a Stateless Person

The countries should follow and mplement the rule of Convention Relating to a Stateless
Person, 1954 for the Stateless Person

Procedure of Appeal

The procedure of the appeal or documentation must be timely. fair and impartial in the
countries for every stateless person

Remedy

There should be the remedy for those whom are affected by the court or law in the case of
statelessness

Need for Census

There 1s need to conduct for a census because the delineation can be done on the basis of census
(and not on National Database and Registration Authority (NADRA) records since the

government authority can used its records for personal gans) According 10 Article 51-3 of the

Constitution of Pakistan, the census should be conducted in every 10 years
State Party cannot deprive any Person
A contracting state party can’t deprive any person of the nationality on the basis of
e Age
* Sex
¢ Rehgion of the minor
s Culture

+ Environment
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¢ Health

o Education

¢ Financial resources
¢ Second marriage

» Character and capacity

In the aspect of Pakistan: Government should amend or passed Citizenship laws n the

following terms

1. The principle to elminate the statelessness should be added in the Citizenship Act,

1951

2. There should be the laws about the strays to prove their nationality in the country 1f
they born outside the territory

3. They should be added the legal defimition of the stateless person in the Citizenship
Act

4. It should be a condition 1n the act for loss or renunciation of a nationahity
To the Society
The people of the society should foilow the rule of thetr domestic countries according 1o
their constitution The government should mstruct the media to aware the common person
about the right and the duties relating to 1ts country by the different ways as newspaper, TV
shows, dramas Moreover it should conduct the semunars in the Universities and other
educational institution However, these crimes may be decreased which 1s related to public or
country peace
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