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Abstr.ct

Snce tndependence, Pahston has hol been en1oyng the democrahc process ond s uttltrcs The

polihcal syslem of Pahstan was domnoted by lhe bureaucracy and mtl ary Eyery government,

mtltary or ctwlon, strcngthened one mst utton (e*cutNe or ludlc@ry) oret the other lor s

ovn tnlerest whtch resuhed fi a dtsrupt@n m the smoolh luncltorung ol these mshtuttuns

Hrstory ofPahstan represents thts Dtshtutronal rnbalonce where executoe andludtcary crossed

ther consttluhonal ltm s qnd trrcd to mteryrel the conshtutrcn accordng to ther ntercsts Thts

study foc ses on the relatrcnshry of these state nsttutbns and thetr rmpact on the democrattc

prccess of the country It also locuses on how thcse mstiuhons (erecutrve and pdtcury) afJected

each olhet's deasoks dunng the len re of Chrcf Justtce lfnkhar Chaudhary, and how Judrcnl

Act^)$n aflbcted the democrohc process fi Paklslan The study concludes thot Paktstah needs a

balanced poltttcal syslem ond long standng democrac..t thol con be altahed through mulual

underslondtng, harmony and cooperat@n befween executtve andludaary



Cheptcr 1

Introduction

Srnce lts lncephon Pakistan has b€en facing polrtrcal crrrs Either rt ls mrlrtary coup or thc

conflict among the organs ofthe slatc. Every govcmment, mrlitary or crvrlan, has strengthened

one mstltutron of thc govemmcnt over the othcr for rts own mterest whrch has resulted rn a

dlsruption m the smooth funchorung of thcsc rnstitutrons Palqstan's hlslory has utnessed tlus

iJrstltutronal lmbalance where cxccutrve and.ludlclary crossed their conshtutronal limrts and tned

to interprct the constltutlon accordrng to therr rntercsts

During colotual rule, thc two instrtuhons executrvc andjudicrary worked tn a pattern where both

dld-not rntcrfere in each other's matters Thc rclahonslDp contrnued for few years after the

:ndependence ofPakrstan (Kokab R U ,2013,p 6) Howevcr, thc clash between the two organs

cxecutve and Judlcrary started, rn 1954, constrtutronal assembly was dtssolved by govemor

gcneral Ghulam Mulrammad (Mahmood, 1992, p 3)

The presldent ofthe Constrtutio[al Assembly of Pakrslan. Moulvt Tamrzuddrn K]ran challenged

the govemor general's actron rn Srnd l{rgh Court The court gave dectston rn favor of petltloner

and concluded that the constltutional assembly drssoluuon was nulllty rn law (Kokab R U,

2013, p 8), both the Constrtutional Asscmbly and rts Presldcnt conhnue to exlst The appeal was

brought beforc the Federal Court of Palostan and the Federal Cowt gave dectston tn favor of

govemor gcneral desplte gorng ln dctarl ofthc constitutionalrty and merlts ofthe declslon Thus

the drssolutlon was vahdatcd undcr thc doctnnc of necesstty The courl Justrfied the achon of

govemor gcncral as lt was faled to frame thc conshfulon wlthln a rcasonable trme



During Atmb Khan's rule the exccuhve and JudlcEry favored oc another Thc strong influcnces

of the govcmmcnt over thc Judrciary compcllcd the Judtctary to grve dectstons m favor of

govcmment Tlc Judrcrary at that trmc was too powerless to balance the execuhve power wluch

was qulte evldcnt ln Dosso Case In order to mold ludrcral decrsrons m thelr favoB, executlve

uscd the tools hkc promotron ard hansfcr, as thc Justlcc Munir was $ven Mlnlstry of Law and

Parliamentary Affarrs on retrremcnt (Kokab R. U ,2013, p 32)

Thc suppression ofludrcrary contrnucd in Gcncral Yahya I(han's trmc He drd not mterfcrc rn

thc funclons of ludrcrary, but by prcsrdentlal order, forccd all the ludges to submrt detalled

statem€nts of their asscts to thc Supreme Judicial Council, as a rcsult one Judgc of High Court

resrgned and thc other was removed Futher, on Gencral Mitha case (Mahmood, 1992, p 10), he

askcd two Judges to apologize for the contempt ofmartlal law

Affer Yahya, Zulliqar Ali Bhutto's govemment chalged the exrshng pmctlce and rntroduced

amendrnents rclatcd to thcludges' trarsfer, that tleJudges shouid be transferable hke other crvrl

sen'ants He also llmlt put on the tcnue of thc Chief Justrcc Besrde these good practrces,

Jud.rcrar]' ner enheless remaued a puppet rnstrtutlon in the hands ofexecutivc Bhuno ntoduced

s]'rd Amendmenr was to enable Jushce Yaqoob Ali KIan to completc hrs five )ear tcrm as Chref

Justlce ofSuprcme Court. wlxch was an indrvrdual favor for a.;udge and depnredJustlce Anwar-

ul-Haq to become thc ChrefJustrcc (Khan H ,2009, p.301)

The mrhtary coup of 1977 by Gencral Zia stancd mtcrventlon, drrcctly or rndrrcctly m ludrcral

mattcrs The Judlcrary was too weak to stand bcforc cxecutrve and to r tlate any case aganst lt

The real tusslc startcd when the court acceptcd thc pctrtron ofNusrat Bhutto case, (Khaa H ,

2009, p 326) by attemptrng to mahtarn certarn degree of lndcpcndence. The confllct ended



whcn Ccncral Zia introduccd Provrsronal Constihmonal Ordct 1981 to subvcrt Judrclary by

gaimng absolutc powcr The exccutivc compcllcd Judlcla.ry to talc fresh oa$ undet pCO, thrs

enablcd hlm to get nd of the.;udgcs who could question lus absolute powers and to appotnt new

judges as w€ll as transfer thcludges to less prestiglous posjtlons

Aficr thc death ofZi4 mrlury dtctatorship cnded and civrha.n government camc rnto powcr, but

the pmctlce of confiontatron bctwccn tlc two tnstltutiom remahed there In order to mold

Judrcral dcc:stons rn their favor, cxecutrve appomted the[ party persons as judges Thcre were

mary c.lscs for the suppressron of Judlcla.ry but thc most farnous was thc attack on Supreme

Court burldmg on Novcmbcr 1997 (Kokab R. U, 2Ol3) The reason was that the govemmcnt

wanted to stop Justice Salad Ali Shah to hear the case agarnst cxccutlvc

The hstory oncc agam repeated rtself, when ludrcrary remarned controverstal as General

Musharaf asked Judgcs to takc fiesh oath under PCO followmg General Zra,s legacy and those

who refused to take oath wcrc dismlssed from therr offices (Brass. 2010)

Executrve-Judrcrary rclatronshrp rer,arned detenorated .o Musharaf tenure The cxecutrve went

rnto confllct wlthJudrctary as the ClucfJusrrce Iftrkhar Chaudhary took Suo Moto achons agalnst

the mrssrng person's case, pnvauzinron of steei mrll and dual office case of Musharafs tenurc

(Kokab R U, 2013, p 239) As a rcsult Chref Jusuce \\as teEnrnaled by thc executlve ln 2007

whrch firrther exacerbated the Exccutrvc-Judrciary relahons A robust Lawyer Movcment

followed by tcrmmation of chref Justrce resulted m a restorahon of chref Justrce lffrkhar

Chaudhary.(Brass, 2010, p 178)Thc tusslc bcrwccn cxccutivc andJudrcrary contmued dwlng thc

democBtlc govcmment establlshed after thc end ofMusharals tcnure



1.2 Problem Stetemcnt

In a dcmocratic political system most of the dccrstons arc taken by the will of thc people ald for

thc mtercst of the pcoplc which tequires mutual undcNtandmg, harmony and coopcralron

bctwccn executrve and ludrcrary Howcver, constttutton provides a framework in whrch the

govemment and judicrary operatc rn theu rcspcchve domams In Paktstan, smce rndcpcndence

thcsc fwo lnstituhons (cxccutrvc and Judrcrary) drd not work rn tlcrr dcfined llmlts to establrsh a

balanccd polltlcal system The tussle bctwecn thc cxecuhvc and ludrctary remamed throughout

the hrstory This tussle entered rnto a new phasc afrer Lawycrs' Movcment for the restorahon of

Chref Justice Iftikhar Chaudhary Therefore, it is importaat to understand lie relationslup of sta(e

lnshtutons in post-Lawycrs' Movement It ls also lmpcEtlve to study how these lnstttulrons

(executive and Judiciary) affeckd each other's dccisrons rn the parhcular tlme penod of Chref

Justrcc Iftlklar Chaudhary, alld how "Judicial Actrvrsm"l allected thc dcmocracy tn Paklstan

1.3 Research Questions

I What were the maln reasons behlnd Judrcial Acnvrsm?

2 What rmpact Iftrkiar Chaudhary's decrsrons lcft on Executrve-Judroan reidoDst

3 How drd tie decrsion on Stccl Mill's casc affcct thc relatronshlp between parllament arrd

ludrcraryr

4 How drd thc clash betwecn the two institutions affect democracy ln Paklstan?

rJudrcral actlvrsm When Suprcmc Court and othcrjudges creahvely mterprct the texts ofthe
Constltutron and the laws ln order to servc the.;udgcs'own vrsions regardlng the needs of
contemporary socrety (Accesscd from :http //definitions usleeal cor/t/tudlclal-acttvlsm
Accesscd on November 5,2014)



1.4 Objectives of the Study

To hrghlighl tic impact ofJudicral actrusm on the polrtrcal system of Pakrstan

To analyzc thc rcasons belundludrcral aclrvrsm

To rnvestlgate tle lmpacts ofLawycrs' Movement on Executrve-Judrcrary relatrons

To undcrctand the natuc of Exccutlvc-Judrcrary rclatronshp under ChlefJustrce Ifllkhar

Chaudhary

1.5 Significancc

Executrvc-Judrcrary clash m Pakrstan has always remarned a sourcc of concem These

instrtutions do not work m therr respectlve domains and try to subvert each other wluch are a

malor obstacle to cstablrsh rule of law rn thc country T}DS study rs a good precc of knowledge m

form of rcsearch to undcrstand tie relatlonsfup between rnstrtutlons ln Pakrstan Frndmgs of thrs

research also provrdc a better undcrstandlng of the rule of Iaw for academlcrans and

practltroners It would also be helpful 1o undcrstand how the mteiactron bctwccn rnstrtuhons

plaled an lmportant rolc m creahng a slablc polltrcal envlronment m thc country

1.6 Methodology

The study uses qualltalve methods Thc naturc of rcsearch ls descnptrve and explanatory The

research is based on both pnmary and secondary souces Pnmary sourccs Lke ln1erv1ews,

reports, medla covcragc though mtervlews and officlal statements of the stakcholders', the

secondary sourccs ltkc books, artrcles, magazlnes, Journals, and newspapers rs used Electroruc

sources such as TV, radro, and mtemet wlll also be utrhzed as an lmportant source for data

collectlon and analysls



1.7 Litcrature Review

Thc marn focus of thc rcsearch is tlc lmpact of Justrce Iftrkhar Chaudhary's decrsrons on

Executrve-Judiciary relations and how thrs ludrcral actrvlsm affccted democratrc systcm rn

Pakrstan Tasneem Kausar (2012) drscusscd judrcial systcm of Pakrstan dunng thc 2007

Lawyers' Mov€ment and gavc a lustoncal ovcrvrcw of Suprcme Court She ls of the vlcw that

Supreme Court played a vcry promincnt role ln restoratron of dcmocracy in the country Chrcf

Justlcc lfllkhar Chudhary dccrsrons helped the court to estabhsh rts olvn 1dentlty, securc Its

lcgrtrmacy, win its Indcpcndencc and transformcd the srngle regimc court to people's court

She further elaboratcd polrtrcal and ludrcral cmpowcrmcnt of thc Chaudhary's Coud Shc

drvrded cmpowermcnt of the Chaudhary Court into two phases, first was the Chaudhary's

relatron wlth Musharals authontanan rcgrmc and tle second his relahon wlth the democratrc

goverrunenl of peoples pany The successful cmcrgcnce from both thc phases enhanccs the

power ofSupremc Court

Shc also drscussed the challcnges to the Chalrdhary Court's empowermcn(, these challenges were

not onll fro.m the other organs ofthe statc but also facmg multrple lnner stresses from ltsJudlcial

legacl She has higihghted the trust deficrt bet\ een thc court and govcrnment as well as the

court rclatrons *1th t-he pajlrament, accordrng lo hcr the relationshtp was not drfferent from thal

ofthe exccutlve She concluded by suggestrng that the democratlc govcrnmcnt should leam fiom

the success achieved by Chaudhary's Court and should lrkewrse respond to the mterests of the

common Pakstallr (Kausor, 2012)

The study of Dilawar Mahmood, rfnot dircctly rclatcd to finding the reasons ofludicral actrrrsm

by analyzhg the decrsrons of Jushce Iftikhar Chaudhary ard lts lmpact on Executrve-Judrcrary

relatrons It has elaborated the Judicrary and politlcs of Pakstan from a hrstoncal prospechve,



which gavc a dcepcr undcrstandmg of the issues faclng the country srncc mdependcncc Hc

drscussed that Palirstan, dunng rts 45 years of exlstence faced srx Man:al Laws firct was anlF

A}Imedrya agitatron !n 1953, sccond was rmposcd by Ayrb Khan rn 1958, thrd was 1969 by

General Agha Muhammad Yahya khan to drspose Ayub I(han, founh was rn 1971 by Zulfigar

Ah Bhutto who followed the lnhedted Martral law Admimstatron of Yalya khan, fifth was by

Pnme Mrmster Bhutto undcr anlcle 245 of 1973 constrtutron and rt was a local Martial Law

imposcd rn large crtes, srxth was rn 1977 by Cbrcf of Army Staff General Zra-ul-Haq He

concluded tlat counfy c.ul put up wlth laws that are unjust but cannot tolerate a legal system

whrch does not glve a falr tnal Nations fall, when.;udges zue unjust, bccause people feel that

thcrc rs nothrng wofih prolecnng (Mahmood, 1992)

Hamld Khan (2009) rn hrs study of "Conshtuhonal and Polncal H1story of Pakrstan" dcscnbcd

thc hrstorical overvrcw of pohhcal system of Pakrstan He gave a very dctarled concept of statc

rnstrtutlons and tlerr rclatrons wlth each other since rndependence of Pakrstan He talked about

the Judrcrary and government of pre-Musharaf and rn Musharals rcgrmc ln chapter 38, hc

drscusscd Musharafs rclatroDs wrth thejudroarl and rn chapter 39. he drrectly focused on Long

March, Murree Declarauon and restorarDn oi.;udrcrar-r, He pornted out that thc confrontatlon of

ludrcrary rn Musharafregrmc started when thc) asked theJudicraq to take liesh oath under PCO

The rcsult was tlat thosc Judgcs who refuscd 10 take oath under PCO were forced to resrgn

Hamid khal further elaborated his view that thosejudges who were the supportlve ofMusharafls

government get rewuud as an extension m rehrement age He further drscussed the suspensron of

Justrcc Iftrkhar Chaudhary and thc trcatment wrthrn the Cluef Jusbce aftcr leavrng the army

house



The author furthcr descnbed that thc Chrcf Justrce was rcstored on 20 July 2007, when tlurtecn

mcmber full court b€nches amounccd rts .;udgmcnt accepung the petrtron of Chief Justtce Thus,

the reactron of thcsc events by the publrc and lcgal professlons was qurte unpredlctable. The

protests fiom maxses and legal community started and mcdla played a very promrnent role Hc

also drscussed the Musharaf s coup in 2007 against ludrcrary by pioclamatron of emcrgency aad

forced the Judges to take tcsh oath, tic elcctton of 2008, rcstorahon ofludrcrary and Munce

Dcclaratron was also drscusscd(Khan H , 2009)

Thc study of Rrzwan Uullah Kokab rs drrcctly relevant to thc "Lawycr Movement", thc reasons

of emergence of Lawyers' Movement and tt's aflcr lmpacts by analyzrng various Suo Moto

actons taken by Justrce Iftrkhar Chaudhary Despitc that, hc also gave htstoncal srgruficalcc of

ludtcrary and rts place m Pa.lostan! soctety and dlscussed the appointrnent, transfer and

termrnatlon of servrce ludgcs Hc took decp tnslght of lawyer movement from 2007 fo 2OO9

started on fte day. when Chtef Jusrce lflrklar Chaudhary was sacked and lt affectcd not oDly

Musharafs authontanan reglme but also tlc dcmocratlc set up dunng Zatda.rr's era He

drscussed rhe developDelt of thc movemenl, massive suppon of the moleEem and courrer

movement measures In thls study, he answcred a qucstlon, rrhy was moyeEeni successfirlt,

becausc the movement got political support of vanous polrtrcal parhes hke, PPP, PML-N erc,

bcsrde that rt also got massrvc support and mcdia play a very eflicrcnt role Q<okab R U,2013)

Ghazra Aslam (2008) m hls artlcle "Judlclary ln a Constrtuttonal Democracy" focused on thc role

of ludtciary m a democratlc statc and how the lawyers' movement estabhshes to galn

constltulonal democracy. She also mcntlons that tic baslc functlon of.;udrcrary rn a democratlc

state ls to protcct constrfuhon, and thc ludrcrary performs therr flDctlon only when rt wrll bc

rmpartial and mdependcnt, becausc the authonty of.Judrcrary ls lDked wrth constitutronal



supremacy Thc suprcmacy rs achrcved by mind nol by papcr She further says tlat Pakrstanr rs

Iucky that thc movcment got succcss, if ll wrll not galn thclr objcchvcs thcn thc judrciary wrll

become subservrcnt of tlc other branches of fie govcmment (Aslan, 2008)

Zamrr Ghumro (2007) ln his article "Factors behrnd the Judrcral Crrsrs" mentroncd thc rcasons

whrch lead to the Judicial cnsrs in Pakrstan, such as vtolatlon of constrtuuon, postponrng of

elcctrons, Supreme Court Judgmcnt on stccl mllls casc, Gawader land scam He furthcr satd that

tie govcmmcnt uses rllcgal mcthods to rctarn powcr and conslders tlself as a state not an orga,

ofstate, the.ludrciary can only be rcmoved by thcludrcrary rtself(Chumro,2007)

Anrl Kalhan (2013) rn hrs adrclc "Gray zone Consllulronaltsm and thc Drlcmma of Judtclal

lndcpendence ln Palostan" discussed $at most countncs cxlst tn a Gray Zonc betwecn

democracy and au*rontanan rcgtmc Recently, rn Pakrstan ludrcrary was wrdely lauded for rts

indepcndencc by challcngrng mllltary regrme Pakrslan over seveml dccades has bccn ruled.

erther by mrlrtary or by weal< ctvrlan govemrnent In thrs proccss ludrcrary has playcd a central

rol. rn facrlrtatrng mrlrtary and rts affiLared Dtcrcsts to well-establtshed th.rr power Thc result ts

creatrng lnstrtuhonal rmbalance that has undcrmrned weak rcprcsentaltve lnstttuttons The author

also analyzed Lawyer's Movcmcnt, and ttre Supreme Coun's relauons wrth the parllanent The

author has concluded tlat the rcccnt slufl to crultan govedrrncnr offers long-tcrm consolldahon

of democracy, constrtuhonallsm and crvlltan rule (Kalhan, 2013)

Syeda Sarma Shabbrr rn her study "Judrcral Actrvrsm Shaprng the Future of Pakrstan" cxplalned

Judicral Actrvrsm and appllcd rr on the case of Pakrslan In her work, shc drscussed lhe

background of.;udrcral revrcw, whrch came from Arncnca and Brrtrsh through thc proccss of

colonrzahon She focuscd on the rolc of F€dcral Court latcr rcnamed by Supreme Court rn thc

lnltlal ycals of Paklstan's lndcpcndcncc, ll works as the subscrvlcnl rnstrtutron of thc executrvc



and mrlitary. Shc also mcntroned that a new drmcnsron assumed by t}e ludrcral revicw in thc

shapc ofludicral actrvrsm affcr thc restomtron ofludrcrary rn Pakrstan rn 2009 and rts lmpac( on

dcmocratic goverEnenl ofPaklstan Shc concluded that the execuhvc and legislatrvc authontrcs'

weaknesscs and lack of ulhngncss to cnsure the rule of law in the country (Shabb[, 2013)

The author drscussed the la\r7ers' movement to rcstore the Chref Justlce of Pakrst n He

cxplaincd hrs argumcnts, that movement was a tuming pont for the lnshtutron ofludicrary, who

was suppressed under the authontanan rulc Thcy also drscussed that what role lawyers playcd

for thc ludlclal constructron (Faqrr, Islam, & Rjzv, 2013)

Muhammad Alwar (2009) rn hrs tlesrs "How Docs a Srngle Profcssronal lssue Becomc Socral

Movcment", vlewed thc commulcahve acts rn thc movement dlscourse though argumcntahon,

modrficahon oflegal drscousc rnto social discoursc He drscusscd that the smgle issue was the

drsposltron of Chrcf Justrce rn 2007 and how the lcgal commuruty staited movement for the

restoratlon ofjudrcrary He also examincd the rolc played by private medra channels rn Pakrstan

to makc tha! lawyer movemcnt a masslve movement (Anwar, 2009)

km Kbahd (2012) u her study wrotc tlc farlurc of democracy ln Pakrstan and the reason rs

rDsutuhonal rnabrhtrcs to pcrform tleir firnchons well Tle stabrlrty of polrtrcal systcm and

sumral of democmcy ls drcctiy dependcnt upon the firnctrorung oI state rnstnmoD ln theu

descnb€d |mltatiols She also drscusscd thc lmpact ofJudrcrary on democrahc evol\ement

(KhaLd,20l3)

Hafls Gazdar (2009) aarcle "Judrcral Achvrsm vs Dcmocrahc Consoldahon m Paklstan"

drscusscs the role Chrcf Justlce Ift*har Chaudhary aftcr restoratron, hrs decrsrons abolrt thc

Judgcs who took oath undcr thc Musharafs 2007 cmcrgency and aaalyzed that Supreme Court rs
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intercsted in cxpandmg its owlr powers in the name of safeguarding thc constltuuon (Gazdar

20c9)

The study ofAdcel Klan (2008) rs related to the drflicultrcs faccd by Pakrstan rn 2007, whrch rs,

dlsmrssal and rchstatemcnt of thc Supremc Court ChicfJustice, the Rcd Mosque srcgc, vrolence

in tnbal arcas, the rmposrtron of emergcncy rulc and suspcnsion of thc Consbtutton and the

assassinatlon Benazir Bhutto He further elaboratcd the ChrcfJustrcc Judlclal Acllvlsm speclally

on misung person's cascs angcred Musharaf, who viewed thls actron as challengmg the

execuhve authonty and powd (Khan A , 2008)

1.8 Chapterization
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Chapter 2

Theorctical Fmmcwork

Accordlng to thc thcory of Insututtonallsm, the structure and syslem of an tnslltutlon largcly

rnflucncc thc polrtrcal process and outcome The matn focus of lhls thcory ls tiat the

lnstrtutronal natue could structuc the behavtor of indrvidual towards bctter ends Thc anctenl

Grcck phrlosopher Arstotlc studied polrttcal sctcncc with the systcmatlc aralysis of tnstttutrons

and trerr impact on socrety Thomas Hobbcs also conltnucd with lnstltutronal analysrs and

argucd for thc necesslty ofstrong rnsltutlons to savc manklnd fiom lts own worst lnsllncts

John Lock developcd a more conractanan concept of pubhc tnsttlutlons and began the path

toward morc dcmocratrc structurc John lock was also ofthe vlew $al thcrc should bc separahon

of power bctween slate's lnstrtutlons John Lockc dlstlngutshed bctwcen tfuee governnenlal

powers, t}c legrslatrvc, thc excculrvc and thc fcderat,ve (by whrch last he meant thc conlrol of

relatrons wrth olhcr states), thc thrrd rs nowadays rncluded tn thc second, and, ln any case, he dld

not advrsc tlat Ir should be In separate hands Thc only scpaEtton that scemed lo tu'rL io raner

was bct\r,een thc lcg.Elalvc and thc otlcr two powcrs Locke dld ]lot cven menDon L!]ejudlcral

power, whch he no doubl lhought ofas part ofthc cxecutlve (Rainapala, 1993)

At the end of 206 ccntury, Montcsquieu rntroduced a ncw pattem for Instlrutlonal analysrs,

whrch rdentrficd thc necd for balancc tn pohltcal structurc and served separatlon of power

doctnnc for weakcnrng of potentral of autocrahc govcrrunent (Pcters, 2005) Separatron of

powers rs a trias polrlrca modcl of dcmocracy that lnvolves the scparatlon of polltlcal power

bctwcen (hc three brarchcs of governmcnt ln a system where thcrc ls a scparatron of powers,

cach brarch rs consuarncd from rntcwcnlng rn the area of responsrbillty of another branch Thc
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doctrnc of scparahon of powers or checks and balanccs bctwecn tndcpend.nt and co-cqual

branchcs of govc[rment Thc phrasc chcck and balance rmphcs that there arc competlng

sovcrcrgls (such as rn a fcdcral system in a polrtical structur.) Accordtng to Montcsquleu

wnttng

lfhcn the legtslonvc and exccullc powers are uh .d m the soma

pefson ot u lhe sama body ofnagtsiotes, thcre can be no lberty

Agou therc ts ho lbe y tf tha Judtcary power be not separoted

Iton the lcgtslatnc and exccultye llhere t lotned wtth the

legtslottvc, thc ltle ond hb.rty oI thc sublect would be eryosed to

arbtoary control lot the ludga mryht hare behayc wolence ond

opprassrcn There would be an cnd to everyhng, wherc lhe same

hah, ot lh. sahe body, where nobles or ofthe people, to excrctse

lhose lhrc. poweE, that of.naclng laws, rhot of execunng the

publrc rcsohhons, and of trytng lhe cases of ndtwduols

(@onrup 2003, p 37)

Thus there would bc an cnd ofcver),thrng, u'hcre tlc samc tnstrtutron or rhe sane body, whcther

of mrlttary or clvlllar, to excrclsc thosc thrce powers enactlng taq,s, executtng the la\&s and of

rntcrpretlng laws Thc theory of scparatlon of pou'crs srgnfics ttuee formulairons of structural

classrfi catron of govcmmenlal powcrs

"The same person should not lotn pa of morc than one of the three

organs ofthe government For exomple, mn$tets should not s n the

One organ ofthe governmeht should not thterlete \.stth dny other organ

oflhe goyernment
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. One orgon of the governmenl should not exerclse the funchons

asstgned to any other organ " (MahaJai,20l4)

Throughout rts hstory, Pakrstan has been an executlve dommatcd statc bccausc ln the 1935 Act,

the posltlon of thc Govcrnor General (Vrceroy) was utuque Thc Govemor General had

extraordmary powcrs of legrslahon and thc suprcme commald of the army, navy ard air force

was vcsted ln hrm Hc could howcvcr, scek the advtce of a councll rn all matters cxcept defcnse,

extcmal affarrs and thc affarrs whrch rnvolvcd hrs specral rcsponsibihtles Though hc could seek

minrsterial advrce, hc was not bound to act thcreupon Thc 1935 Act also permittcd the Governor

Gencral tn cedaln extaordlnary clrcutnstances to dismlss a slttrng pnme mlnlster wthout the

advice or conscnt ofthe councrl of mimstcrs Thcse powcrs wcrc used wrth rmpun,ty 5r rrr.1

thc heads of statc of Palcrstan Thus thc vtce regal system which Paklstan mhented at its brrth

from thc Bntish, was not abandoned m succcedrng years (Zring, 1997)

From 1947 to 1956. when thc first constltutlon was promulgated, Pakrstan saw four successrvc

govemors general and rkcc pnme mrnlstcts Cabtnet members werc mostly selected because

they u'ee frrends al]d crorucs Ttus was Just Lke n the era of absolutrst monarchres The first

corrsulEtioil of Pahsan promulgaled Ln 1956 abohshed thc omce of thc govemor general and

transfened thc sarne porvcrs to thc ollice of thc presidcnt whose executrvc powers cxceeded

thosc of the clected pnme mrDstcr In 1958 when thc first martlal law was rmposcd In the

coun[y, the 1956 conshtutton was suspcndcd and rn 1962 the mrltary govemment promulgatcd

another constrhrtlon

Thc 1962 constrtution rnshfutlonalzed the interventron of mtlitary ln polrtlcs Wlth thc

promulgatlon of thc 1962 constltutron A}1]b Khrn hfted marnal law, but wlxle rt was apparently

crvihaa rulc, all the polthcal lnstrtutlons, in fact the whole systcm revolved arourd hrs
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pcrsonalrly (Ztnng, 1997) Thc 1962 consbtutron was suspcnded and arothcr mMral law was

imposcd rn 1969 Thus rn 1973 a ncw constrtution was promulgated whrch crcated a

parhamcntary form ofgovcmmcnt rn thc country Thc pnmc mtnrster was the chlefexecuttvc of

thc counlry and the prcsrdcnt as thc formal head of slatc was bound to act on the advrce of thc

pnmc mrnlstcr The clash ovcr thc powcr strucrurc systcm rcmalned *[oughout htstory of

Pakrstan

The separatron of power in Patrstan implles that the state power ls vcstcd and excrcrsed by the

tkce separate rnstitutrons and tle funcbons of tlcsc rnstirutrons arc dtfferent Judges and

ludrcrary occupy a spccral posrtion In any democratlc socicty They arc part of the state wthtn

thc doctnnc of separabon of powcr Accordrng lo thts doctnne, the lcgrslature rs supposed to

make thc laws, thcludrclary to tntcrpret and the executlve to enforcc thcm, for thc Judlclary to be

ablc to undertatc rts functron farrly and rmpartrally, rt requrres bctng rndepcndcnr of thc other

two organs and rndcpcndcnt from politlcal pressurc

Thc doctnne of scparatron of powcrs ts bascd on

conccntratron of absolute powcr rn one llstttuuoD

famous lustonar Lord Acton also sard tlat

ratlonalrry and unlvcrsal truth thal

rn one p€rson urll lead to tyranny

thethe

or

"Pov)et tends to cottupt ond obsolure po\aet corrupts absolutelr" (Lews, 2000)

Therefore, lhc drstnbutron ofpowcrs betwcen thc statc organs ts necessary to avotd chaos and

lnstabrlrty Thc scparatron of powers conccpt falled !n term of Paktstan, bccausc Pakrstan has

bccn domlnatcd by exccutrve authonhcs and all tie decrsron were taken by them weather durrng

mrlrtary or crvrllan rulc
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Aftcr rndcpcndcncc, it was dcclarcd that thc country would have a !,arllamcntary form of

govenrment, but thts notron was changcd from hmc to ttme aI]d clashcs between statc rnstrtuhons

started Thcy tncd to stcngtlcn thctr posttlon through conshtutlonal amcndments In 1973

conshtulon, l3u, 146 and 186 amcndments grvcs morc powcr to Prrme Mlnister whllc 8th and

176 amcndmcnts stuftcd cxccutlvc power to thc prcsrdcnt Thc Ups and Downs betwccn

parltamcntary and presldentra.l form of govemment makcs thc separatron ofpowcr dlfficult

Pakistan faced a long tlmc of mtlttary rule and the ctvllian govcrnmenls was unable to provc

thcir abllrty to govcm decrsrvcly and honestly

In Pakrstar, the separatron of powcr doctnnc defincs the separate domarn of each rnstrtutron,

rcstrictlng cach tnstrtutlon not to transccnd lts dcfined powcrs In Paklstan the separalron of

power doctnnc was manipulated, as cach rnstrtution tricd to transc.nd the power of otier and

rnterfcrer ln the domarn of othcrs, whtch crcated polrttcal and soctal cnsls ln the country

Pakistan's hlstory and ls full of thosc tncrdents, thcsc rnstitutrons cxceed therr power aDd starl

rnterfcrencc rn the respccttvc lnslrlutrons Every lnstrlutton mold thc constttutlon accordrng lo lts

rntcrests The samc pattcm was followcd by the Judtcrary, when rr emerged as an mdepcndent

Lnstrtutron and crcatcd rmbalancc Thus. thc doctnnc of sepatatron of power remarned onJy rn

theory but Dot rn practrce
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Chapter 3

Historicel Perspcctive of Judicial Activism

In Pakrstan, thc executrve is a much more powcrful instltutron and has always tled to confront

judrcrary. Govcmmcnts, both military as wcll as ciuhal always suppress ludrcrary by using

different methods to rnterprct thc constltuhon ard took decrsrons accordrng to therr rnterests The

separaton of power betwccn lnstltutions was detenorated whch ultrmately created rmbalance

and dlstub therr domarn of powcrs, whrch rs nccessary for the smooth functromng of state's

machinery.

3.1 First Phase: Pre-Constitutional Era

Paklstan, after rndependcncc, adopted the Govcrnment of Indra Acl 1935 through whrch the

country could bc run hll the framrng of lts constrtuhon In Bnlrsh Indra the uppermost court for

plea was Hrgh Coun ln 1935 Act, thrcc ma.Jor poweE wcre g,vcn to Fedcral Cour wluch was

ongmal, appellatc and advrsory Thus, th.rcc specrlic funchons werc assrgncd to restnct the

conflrct betwcen fedcratron and provrnccs, appellatc was concemcd for an petrtron to federal

court agamst any hgh court Judgmcnt ald under adlrsor) Junsdrchon the Federal court \\as

allorved to grvc advrsory opinrons to thc govemor General (Shah A . 2008, p 23).

In thrs Act, the appomtmcnt of ludgcs was made thc monarch but, rn Pakrstan, the hrghest

authonty was Govemor Gcneral A judge could only be removed from his officc after he rs

found gurlty of mrsbehavior and lnfirmlty through the rcport ofjudlclal commrttee of prrvacy

Councll Pakrstan adoptcd Indcpendencc Act 1947, after hdependence and followed tle laws as

vahd and gave power of amendmcnt according to thc trmc The Judrcral setup of Pakistan was
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nheritcd from Bntish and the Fcderal Coult for Pakrstar was establrshed in 1949 wrth a lrttle

altcration (Klan H ,2009,p 57)

Thc govcrnment of Pa.lostan pLsscd a lcgrslation of Prrry Coucll Act 1950 Thc law elrmmaled

the appellate judsdlctlon of pnvacy courlctl As a tcsult, all thc cascs related to appellate were

transferrcd to the fcderal collrt Fedcral court bccame the hrghest court ofappcllate and advisory

Junsdictron Aicr rndcpcndcncc, for fcw ycars, the state instrtutlons dld not rnterfere tn each

othe6 dccrsrons The conlhct was started when Govcmor Gcneral drssolved constltuhonal

Asscmbly rn 1954 (Kokab R U , 2013)

Thc reason bchfrd tlus dlssolutlon was that hc did not agree wrth the 3rd and 4th arnendment

lntroduced rn the govemment of Indla act 1935 These respcctlvc amcndments reduced tlc

powers of the govemor gcncral (Mahmood, 1992) Molvl Tameezudtn (Presrdcnt of

Constltutrolal Asscmbly) challengcd tic drssolutton order m Srndh hrgh court Thc cou( gavc

rts verdrct m favor of the petltloner and concludcd that the dlssolutlon was agamst the law and

thc presrde and Ue Constrtutronal Assembly could contrnuc

Thus. the govemor general broughl the case beforc Fedcral Coui ChrcfJustrce ofFederal Court

(Justrce Mumr) gaveJudglenr rn favor ofGovemor General Ghulam Muhammad *rthout gotng

to the constrtuhonahq and areni of thc decrsron (Kokab R U , 2013) Therefore thc drssoluuoo

was vaLdated undcr thc "doctnne ofnecesslty" Thc dissolution waslustrfied that constutuhonal

assembly was farled to frdnc conshtubon withrn a reasonablc trme The judrcrary devrated from

rts constrtuhonally asslgned duhes and valldatcd the goyemment's decrsron by grvrng them

undue favor withoul gotng lnto the detals ofsituatlon
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3,2 Second Phase: Post Constitutional Era

1956 constrtutlon was framed on thc model of 1935 lndia Act and many provlstons werc same as

that ln tlc act Howevcr, therc werc some diffcrenccs betwcen the two As far as powers ald

Junsdrctron werc conccmed, thc new cons!tution drd not bnng any malor chalges rn ludrcral

system Thc ap€x court bccame federal court and one high coui for cach provmcc ln tlte country

Thc constrtuhon was bascd on parliaDcnta.ry supremacy and lhc ludrcrary can excrclsc their

powcr of.;udrc:al revrcw Supreme Court had tlc poweis to lntcrpret thc law and gave rts rulng

and ensured fundamental nghts

Thcrc wcrc two hlgh couns rn the country, thc.;unsdictron of the hrgh couts were samc but

added only two additional powcrs on thc hrgh court's, first to lssue certatn \lyrt was mamtarned

under the constltution artlclc 170, second was to tmnsfer cases from subordmate courts to ltself

concemlng a srgnficant questlon of law (Shah A , 2008)

Hlgh courts werc allowed to male general rules and !o advlse for regulatrng the prachce and

procedurc of courts Thus, stmrlar proustons ai *-d tn i935 Ac1. relaimg io lndependence of

judrcrary was rcqurred to lntegratc Judgc of hrgh coun ed Supreme Courl could hold thc offrce

trll the agc of 60 and 65 yea$ respectrvely (Khan H , 2009) A Judgc could only be removed

from Supreme Couft on a motlon passed wrth two tlurd ma1onty and based on proved of

mrsconduct or mcntal mfirmity (Consxtutton, 1956)

There wcre no specral provisrons for lowet court ln 1956 Constttuhon, as the Govemment of

Indla Act It comes into vlew that the lssues at lower level \rere lo bc govcmed and ratrfied by

ordmary Iaw for the purpose The provrstons of thc pre-constltutlonal lcgtslahve rcgulated the

condrtrons ofthe subordinatc Judlciary servlce untll th.se laws were regulated
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Consequently, thc conshtutlon r.mained functional for two ard half yeats, only, and was

abrogated, rn 1958, aftel the mrltary took over. Picsrdcnt Iskandar Mrza issued drssoluhon of

both the nallonal and provlnclal .isscmbhcs (Wasccm, 1989) The pohtlcal actrvrties were banned

and General Ayub Khan took ovcr as the Chlef Manral Law Admrrustrator This act, of thc

govcmrnenl, was not appropnate for stable and balance pohtrcal futurc of thc country and rl pave

a way for an exta-constrfulonal proccdures

3.2.1 195E Mrrtiel Lew: Undcr Ayub Khrn

The rmpositron of martial law and abrogatlon of constrtutron rcsulted rn a complete vlolatron of

legltlmzcd systcm of thc country and all the rnstrtuhons Whcn the General came Into power as

the Chef Martial Law Adnufistrator, lhe Laws (Contrnualce ln Force) Order 1958 were

promulgated, by the presldcnt The general cffcct of thrs order was the restoEhon of law arld thc

Junsdlctlon ofall courts, whrch funher dcscribed that the country was to be govemed tkough the

provrsrons ofthe prevlous constrtutron (H Kennedy & Cynthla,2006)

The maftral law regulatrons ard orders were thc pnnctple constttuUonal document- qtrch also

drrecled that all the courts would conhnuc and cxctclse the same powers and JunsdlcxoDs \o

court challcngcd or questroned the martlal authonhes and Ma(tal Law Ordcr or ludgmcnt of

mrlrtary courts MrlrtarJ' courLs of c mmal lurisdrction were set up and authonzed to purush any

person for thc vlolatlon of Marbal Law Rcgulation Thus, the country was run through the

Mairal law rcgulatrons (Malrnood, 1992)

During Ayub Klan's rule, thc executlve ard Judlciary favored one anolher, as m Dosso Case (H

Kenncdy & Cyntha, 2006) related to thc validlty of Laws Order and the lmposrtron of martral

law, was challenged before Supremc Coun The suprcme court bench headed by Chlef Justrcc
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Murur announccd ludgmeDt ln favor of govcrnment and held that a vlctoflous revolubon or a

successfi.rl coup is an Dtemattonally rccogruzcd legal mcthod for chalgrng a constltutlon

Thcrefore, thc chrcfjustrce vahdatcd martlal law though Kelson's theory fi_han H , 2009)

under the doctnne of state of necessrhes. Thc decrsron rn Dosso's case was a rctrogressive one
:

and destoycd the const!tutional devclopment and strcngth

3.3 Third Phase: 1962 Constitution

In 1962, second conshtutlon for was framcd and tmplementcd ln thls constrtutton, very fcw

changes concemrng theJudrcrary were madc but tn ceiarn cases the powers ofthe exrstrng couns

wcre reduced Thc power of.;udicral rcvrew was denrcd under thrs conshtu on and no law could

bc challenged rn thc court olr the basis that fic lcglslature ]acked thc necessary powers

In 1963, first constrtutuonal amendment was tntroduced t}rough whrch the power ofJudrcral

revlew was rernstated and thc fundamcntal nghts were made lustrliable Thc procedurc of

removal of.;udges rn 1962 constltutron was that the prestdent used to appornt suprcme.ludrclal

councll for thc inqurry agamst Judges and on the rcconmendatlon of SL?reme Judlctal Councrl

the Judge would be removed (KIar H , 2009)

Alother provrsron relating to thc appoEtmcnt of Supreme Coun .;udges was thell rctrement

age, quahficahon and traasfer wcrc same as they were rn the 1956 conshtutlon But, thc

appointment ofjudges was manlpulated by Gencral Ayub ldran He made thc gross vrolation of

the procedure provrdcd by thc constrtution He started the practrce of lntervlewrng the ludges

before apporntrncnt to the high court Dr Nascem Hassan shah hrmself was lntervlewed and

selccted by thc same board and rgnored tle consullatron uth the chlefjustice of Pakrstan (Shah

A ,2008)
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3.3.1 1969 Mrrti.l L.w: UDd.r G.r.rrl Yrhy. Khrn

In Palistan, Gcneral Yalya Klran rmposcd Martral law for tle second trmc rn 1969 by abrogaling

1962 constltubon Gencral YaIya K}an dld not rnlcrferc In tle functrons ofludrcrary but through

prcsidcnbal power took some decrsrons whrch undermined tle rndependcnce of Judrcrary In

1969, PCO was rssucd accordrng to whrch the country was to bc rulcd by abrogatcd conshtulron

of 1962 and as wcll as to thc order or rcgulatron made by Chref Marlral Law (Chaudhary)

Subsequcntly, nerthcr thc order of ma.rlral law authontlcs nor any proclamatron or regulatron

could bc challcngcd or qucstroncd ln ary court All the coutu rncludrng Supreme Court, Hrgh

CoMs and tnbunals were lcfl intact wth thcrr powerc and Juflsdrclron ard all thc laws enforce,

bcfore the proclamatron, wcre to contlnue to fimchon normally A systcm of parallel mrlrtary

courts was establrshed to tic exrstrng cnmrnal courts, salnc as urdcr 1958 maaral law Howcvcr,

the courts functoned and derrved thcrr authonty and powers from Provrsronal Constrtutron Order

1969, and not under 1962 constrtutron Thus, the powers of Supreme Court Judges were taken

away complercly under thc Junsdrctron ofcourt ordcr 1969

Thc confronratron of ludrcrar.v conllnued m Gcncral Yahya Khan's governmcnl, as thougl

presidcnual order. he forced ali thc ludgcs to submlt detalled statemcnts of hrs propen; and

assets to thc Suprcmc Judrcral Councrl Thc Supremc Judrcral Councrl through presrdenual order

hcld cnqurncs rnto 0re financral affarrs ofthcJudges'as a rcsult oneJudge ofhrgh court resrgncd

and those who werc found gurlty werc removed Further on Gcneral Mrtla case (Malmood,

1992, p l0), he asked two judges to apologrzc for tle contcmpt ofmartral law

In gencral cleclion of 1970, Awamr Lcaguc, East Pakrstan party came out as a maJonty pany but

was not allowed to form govc[unent As a result, Iaw and order srtuatron detenorated rn Easl
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Pakrstan and ag,itations started Gcneral Yahya, aftcr losrng East Pakrstan stepped do,r,n and

handcd ovcr powcr to a maJonty party leadcr !n Wcst Pal<lstan Mr Zulfiqar Ah Bhutto

Zulfiqar AL Bhutto camc rnto powcr through 1970's gencral elcc[on He assumed the officc of

Chref Manral Law Adminislralor and as well as the Presidcnt of Paklstan Nahonal Assembly

session \ as ca.llcd and provlsronal constrtutron was passed whrch ended Martial law Thrs

lntenm constrtutron was largely the adaptation of 1956 and 1962 constltutron Thrs came lnto

force and gave hmc of one year to frame pcrmanent constitutron of Palrstan Thus, a new

provisron conccming Judrcrary was that mmlmum agc for a hrgh court Judge was fixed to 40

years for the first tlme and that of retirement age was raised from 60 to 62 years (Shah A ,

2008).

3.4.1 Fourth Phase: 1973 Constitution

In 1973, the constrtuhonal provrsrons concenung Judrcrary wcre srmrlal to that oftie 1956 and

1962 T\ere wcrc two new provrsrons rn the ncw coDshtutlon, one curtalled the powe6 and

Junsdrchon ofthe supenoi courts and the second *zs foi:he rndependence ofludrcra.l'

Thc Supremc Court continued as the apex coufl of the coEitr-1 The apex coun exercrsed all thc

power and Junsdictron Thc Supreme Court was cnrusted wrth the task of tnterpretDg thc

constltutron cspccrally the drspule betwecn fcdcral and provlncral go\emments It also had thc

advrsory Jurisdicllon and appcllatc lunsdrctton Thus, rt was stated that 'No coun shall have any

junsdichon savc as rs or may be confcrred on it by the Constrtutlon or by or under any law"

(Constrtuilon 19'13, Atl175(2) Thc second srgnifica.ncc was Lhat lhe Judrcrary should bc

sepamtcd fiom cxccutrve wlth rn a tlme perrod ofthree years
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Zulfiqar Ah Bhuno's govcmmcnt greatly undcrmmcd the rndcp€ndcnce ofludrcrary by makrng

clrtaln constrtutional amcndmcnts to subvcrt thc Judictary The govcmment mstcad ofstopprng

lhe pracuce of mrlitary dlctators, tle crvrhaa govcmmcnt followcd thc footpnnt of the pr.vrous

regimcs Zulfiqar Ali Bhutto polttrclzcd thc judlctal appotntmenls to dcfend t}e objecttves aitd

polcics ofpany bccausc mosl ofthc PPP membcrs wcre appolnted asJudges rncludtng the office

pcrsonncl Hc also apporntcd a lulror.;udge as chlcfjustlcc of Lalorc hlgh coun who surpasscd

almost l2judges and thosc wcrc morc compelent than hrm (Patel, 2004)

Anothcr lool whrch thc govcrnmcnt uscd to confront thc supcnor court was thc arbrtrary removal

of Judges and thc protectton of tenurc whrch rs tle most slgnrficant conditron for thc

rndepcndcnce of Judlcrary Howcvcr, constttution providcd proper structurc .clatlng to the

apporntmcnt, transfcr, removal and thc age of retlrcmcnt but thc government, not only mrlrtary

but also thc ctvrhar, deviatcd fiom rt Zulfiqar All Bhutto's govemment tntroduced Frfth

Conslitutronal Amcndmcnl in 1976 whrch reduced t}c tenure ofthe Chtef Jr:strce of Supreme

Court and hrgh couns to five and four ycals rcspcctrvcly ln thls amendment, they ga\e tlro

opfions, ertler ro assuinc rhe olfice as the sentor most Judgc of the coun or ro ger rcrueri lie

amendment vrolated provlston of conslttullon wluch provrdcd protectron to tle .;udges irncia

articlc 209(7) The amendment was made for $c rcmoval of Chlef Justrcc Sardar Mulammad

lqbal (lqbal ( J, 2001) Srxtr Amendmcnt was rntroduced to enable Justrce Yaqub AIr Khan lo

complcte hrs five ycar term as chref1usttcc ofthc Suprcme Court, whrch was an rndrvrdual favor

for a ludge and depnvcd Justrcc Anwar-ul-haq to bccomc tttc Chref Justrce (Khan H , 2009, p

30r)
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3.4.2 197 1 l^,.znitl Lrw: Undcr Gcreral Zie-ul-Heq

G.neral Zta came rn powcl rn 1977, ludrciary dtcctly or lndtrectly, started suPportmg

gove[Lmert The ludrcrary was too weak to sland before executlve and to lnltlatc any case

aSamst rt Cencral Zn-d-Haq rmposed Martral law rn 1977, the conshtutlon was not abrogatcd

but was held m abeyancc, duc to the fcar of"Anrcle 6"2 ofconstitutlon

Gcneral Zta rntroduced Law Order rn l9?7 by followng the footsteps of Al,.tb Khan aad

ProvisioDal Constrtutronal Order of 1969 (II Kcnncdy & Cynthra, 2006) Thus, th' Judrclary was

allowcd to f,rncton but no court had thc aulhonty to queshon Martlal law regulatlons Afler that

he passed Prcsidentral Order No 1, rn whrch all the hrgh courtJudges rcqulrcd to take fresh oaths

but the ChrcfJushcc of Pakistan and othcl ludges of Suprcme Court were not part of ttus order

General Zra started a new prachce for condcmnatlon of supenor Judlcrary by askrng thcm to tate

frcsh oath undcr martlal law, as chref Justlce of Pakrstan at that trme Justlce Yaqoob AL Khan

was un\tlllng to take a fresh oath Thls lnnovahon caused damage to the drgnrty and

rndependence of the ludrctarY

Anolher rmportant aspcct ofludrclal subversron \4as "Begum Nusrat Bhutto case'' The Supreme

Coun hcaded by the Chief Justlce Yaqoob Ah, oldered the admtsston of thc pehtlon and

postponed the case for next hcanng A1 thal tlme General Zra retahaled rhrough CN'lLA's order

ald amendcd constrtutlon by rcvtsmg fifth and sfith amendmcnt and the prcusron for a chtcf

justrce to scrve hrs term ofolfice aner reachrng thc age ofrctlremcnt \\as sel thus the result was

that ChrcfJustrce Yaqoob All had crosscd thc agc ofletrement and had to rehre

'Article 6 starcs that "any person who abrogates constltuhon by unconstrtutlonal means shall bc

guit of htgh treason'a'nd thc offence rs punishable wrth death or hfe Imp sonment"

(Constrtuxon, 19?3 )



parllamcntary to prcsrdcntral system of govcmmcnt, whrch ls constrtutonal vlolatton and thc

court could nclthd tolerate nor dlsrcgard lt

3.5 Civilian Govcrnmcnts (1988-1999)

Dunng the rnterval pcnod of less than 11 years between two mrlltary rcgrmcs, four crvt)ran

govemments wcrc formed and rcmoved; the Prcsident of Palostan drsmrssed thc govcmment

thrcc timcs wllh the help of rndtrect mrlttary suppofl and finalJy army dlrcctly takcovcr on the

crvrlan govemment Benazir Bhufto ald Nawaz Shanfboth becamc Pnmc Ministers twice rn a

very short time from Deccmber 1988 to October 1999 (Shah A , 2008) The relatlonshrp

bctween executive a.ndJudlclary was not good; tlrc civrLan govemments borh Benazir Bhutto and

Nawaz Shanf were also on the path of polrtrcrang thc rndcpendence of the ludrcrary They

convertcd the ludlclary rnto a subscrvrcnt rnstiturton aDd opprcssed all non-frrendly.ludges of the

supcnor courts

Benazrr Bhutto camc lnto power for sccond ttme tn 1993 lefl behrnd all prevrous govemnents tn

the lllogrcal appomtmcnt and removal of.;udges Shc took some mportant dectstons concemrng

the ludrcrary u'hrch had afccted hdcp€ndence of3udroa,l Sir€, as Pnme Mrfuster of palostan,

\'rolated the forty years tradlhon and poLucEcd judlcrary rn tnlns lo hold rherr decrsron

accordmS to her tnterest

Thc first step was the non-conformahon of hlgh court judgcs who wetc appornted rn pnmc

Mlnlster Nawaz Shanls time. Thus, the actlon was Justlfied and gtvrng the rcason that thesc

judrclal appoinlments were not mcnt based and lt's only for polrhcal reasons The second

humrhating stcp by thc govemment was that thc permanent Chref Justlccs of the Lahore ard

Srndh Hrgh Courts wcre appomtcd as Judges of the Federal Shanat Court rn 1994 The Chref
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Jusocc of Srndh Hrgh Coun acccpted thc apporntmcnt bul thc Lahorc Hrgh Court Chicf Justrcc

rcsrsted and refused to contnuc as the Judgc to Fcderal Shariat Coun and got retlrcd The two

ncwly Suprcmc Court Judgcs wcre appolntcd as thc acttng Chref Jushccs of Lahore and Srndh

Hrgh Court, rcspectrvcly (Shah C J , 2001 )

In Srndh Hrgh Court, Jusrrcc Abdul Hafiz Memon was first appornted as a ludge of thc Srndh

Hrgh Court and subscquenlly as an actrng Chtcf Justrce of thc samc Hlgh Cout Immcdrately

aflcr talong oath, tt was dtscovered that, hc would be aflatnlng thc age of srxty two ycars, whtch

was thc agc of superannuation rn the Hrgh Court Thc Fedcral Covcmmcnt chargcd lts mlnd, ard

aftcr rcsendrng prcvious notrficatrons, anothcr nottficahon was rssued under which he was

appornled as a Supremc Coun Judgc and thcn was scnt as thc achng Chrcf Justtcc of tie Slndh

Hrgh Coun (Mran, 2004)

Lahore Hrgh Court also faccd tlc samc crrsrs as Bcnaztr Bhutto brought back a retrred Judg.

(Jusbcc Muhamrnad llyas) of Lahorc Hlgh Court, who was tn servrcc as a ludge of Fedcral

Shariat Court (Shah A ,2008) Thrls, the execul.tve gave hrm spectal favor and appolnted lum es

ludgc ofSuprcmc Coun but aft.r that t-ansfcncd hrm ro Lalore Hrgi Court as ChlefJusuce

The thrrd most dcvtatmg dectslon takcn by thc Benazrr Bhuno govemrnent, whlch adverscly

affecled rndcpendence ofJudrclaq. uas tlte apporntmcnt ofJusttcc Salad AIt Shah as tlre Chref

Justrce of Pakrstan whrch was unpreccdcntcd and lllegal act of government bccausc he was on

thc forth number on semonty lrst The maln apparcnt reason bchrnd thls appotntment was that

she was perhaps carrred away by hls t1!o dlsscnts apparently ln favor of Pakrstan People's Pany

(Mian, 2004) Frrst, Ahrad Tarrq Rahlm's case, rn whrch thc drsmrssal of Benazrr govemmenl

by Ishaq rnl990 was challenged, Justtce SaJJad was one of lhe two drssentlng Judges and hcld
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that Ishaq's ordcr to drssolvc National Asscmbly was tnvalld He observed that thc drssolutron

was to get nd oftlc govemment ofthc PPP.

ln Nawaz shanfs case where the dlsmssal of the Nawaz government by Ishaq was urder

challenge and Justrcc Salad was thc only onc ;udge of cJeven ludgcs on the bench who upheld

the order as vald ard expressed drsapproval of tre way m whlch Cluef Justrce Nasrm Hassan

Shah had armounccd at the beginning ofrhe procccdrng that the nation was about to hear a good

news. He also made pungcnt rcmarks at the end of lus ludgncnt sayrng that when two Pnme

MrnisteN from Srndh werc rcmoved under thc dlscretionary powers of tle piesldent, and

Supreme Court did not restore them but when lt was the tum of prrme mlruster liom Punjab, the

tables had been tumcd Thcsc remarks must havc rung rn Benaztr's mrnd wlDle dccrdmg hrs

appoinhnent She may have thought that, being a Sindlu and syrnpathrzer offie PPP, he would

go along ard protect the mtcrcst ofhcr govemmcnt

Tlc fourth cruclal step regardrng thc suppressron of.;udrcrary was thc appolntment ofludges of

supenor lud:crary wrthout givlng weight to the deciston of the Chref Justrce and ment set by

coostltutlon Govemment appor cd twcnty Judgcs to the La}ore Hrgh Court and mne Judges to

the SLndh Hrgh Court wrthoul thc consent ofChrefJustrce of Pai<rstan The) $ere not competent

and accordrng to Justrce Sagad somc ofthcm d1d not cven appear rn the court (Shai C I , 2001)

Thus, from this rt was clear that tley were therr special people who \1'ere only selected to glve

favors to therr gover ncnt Loohng to thcse unprcdictablc apporntments, Chrcf Justrces SaJJad

Ah Shah consulted thc Chicf Justicc of Sindh Hrgh Court but rn retum he expressed hrs

hclplessncss and sald that he made those recommendatlons because of thc pressure that was

brought to bcar upon hrm Furthemoie, cxecutlve appointcd seven ad hoc and acting Judges rn

c-
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Suprcme Court ncarly equal m number to thc permancntjudgcs Thus Habrb Wahauul Kharn, a

Supremc Court lawyer filed a drrect peubon on behalf of Al-Jehad Trust This pebtlon

challenged thc appointment of Justrce Saad Saud Jan as achng Chref Justrce of thc Supremc

Coud ln Apnl 1994 and wanted hrs venfication as permancnt ClxefJustlce (Main, 2004)

Apan fiom thrs, aaother constrtutlonal pehton was filed rn Supreme Court by challcngmg tie

appornkncnt and removal ofludges. The consltutlonal pctltlon was heard from November 5,

1995 to March 13, 1996 On March 20 1996, Suprcme Cout lnterprered vanous artlclcs of

consttutlon and amounced a majonty Judgment of four to one, whlch ts commonly known as

Judgcs' casc This ludgment was hghly appreciated and reJuvenated tn Judtclary as a mllcstone

at homc and abroad (Al-Jchad Trust Vs Fcdration ofPakrstan, 1996)

Bcnaz[ Bhutto's government was shaken and strongly cntrcrzed the Judgmcnt rnstead of

accephng In good grace Even one federal mlntstcr portrayed lt as an act of treason and harsh

statemcnts werc made rnsrde and outslde the parhamcnt (Mran,2004) The rclatlon between the

Pnmc M[uster ard thc Prcsrdent werc also stmtncd and dlffcrcnces between thcm grcw to such

an cxtcnt that rn Nor-emltr 1996 the formcr drssolved the Natlonal Assembly ard drsmrsscd the

govemrnent on fic basrs oi c]crluptlon and dcgradlng tleJudtclary

In FebruaD' 1997, Nawaz Shanfs parq camc rnto powcr through elechon and formed a

govemment for thc second time. Tlc clash bctwccn exccuttvc and Judlcrary started when Pnme

Mrnister Nawaz shanls govemment took some dcctsrons whrch were unacceptable forludrcrary

The lntroductron of antr-terronst law m June 1997 bccame one of the most lmportant reasons

lcadmg lo thc confiontatron between govemment andJudlclary
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Thrs law was strongly opposcd and was challcngcd beforc t-he Lahore hrgh court as

unconstltutronal but Lahorc htgh court gavc tts judgnent favor to uphold the law as valrd Thrs

decrsron was brought before Supremc Coui which releascd lts Judgmcnt aflcr stlktng do\,,,,

twelve provlslons of thc Act as lnvaltd Bccausc anti-tcrronst law cslabllshed couns and appcal

agarnst tlcrr verdict werc only allowcd beforc a spccral appcllate court and no firiher appeal was

allowed b€fore tle Suprcmc Courl Thus, the Supremc CouIt hcaded by chief;ustrcc Sayad Alr

Shah statcd that "seflrng up of spcclal courts for tnal of classrfied cascs would run counter to the

rndcpcndcnce of thc.; udrcrary" Hc was opposcd to a para.llel Judrcral sysrcm (Shah C J,2001)

The clash furthcr deepcned by subsequent mcasurcs and convertcd lnlo a senous judtctal cnsrs

and ended wlth attack on Suprcme Court buldrng Thc evcnt whtch further rntenstfied the cnsrs

was thc elevatron of five ludgcs from lugh courts to thc permanent scals of Supreme Court, as

pcr the ruhng of Judgcs' Casc Thc cxccuttvc, cspcclally the PM, opposed and resrstcd thc

apporntrrent because two of thcm were not acceptable to htm Thus, the government

rmmedratcly lssued a notlficatlon, from prcsrdentral ordet under anlcle 176 of constltulton

rcducrng tle Supreme CounJudges fiom l7 to l2 (Kha-D fL _ 1999) 1 bcncb of three members

hcaded by CJ suspended notrficatlon and rcstorcd t}e ongrnal srrengr} b1 utthdrauhg the

notlficahon

The next leadrng cvent was that fie govcrnmcnt passcd Fourtecnlh Consttrurtonal Amcndftenl

whrch was the dlsquallficatton ofthe Mcmber ofParliament on thc basrs of defectron, whtch was

also challenged rn thc Supremc Court A Supremc Court bench hcaded by the Chref Justrcc also

suspended thc constrtutronal (Foul1ecnfi Amcndmcnt) Act 1997 Thrs suspcnsron was hrghly

crrtlcrzcd tn cxtlcmely vrolcnt languagc by the govemment and hts allled paflrcs T]ey cntrclze

.;udrcrary and Supremc Coun rnstdc ard outsrde tha parliament and sard that the suspcns,on of
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said amcndmcnt rs rllegal and unconst!tutronal (EngLsh Darly, 1997) Thcy also blamed rhe

Chrcf Justrcc of Paklstan of revivrng horsc tradlng rn thc country An advocate Chaudhary

Muhannad Al(rcm filed contcmpt of court pehton agarnst PM and somc govcmment mcmbcrs

Pnme Mrnlstcr Nawaz Shanf appearcd bcforc court ald exprcssed hls rcgrets rn a wnflen

statemcnt over his rcmarks Nawaz Shanfwas the first pnme mlnlstcr tn Pakrslan's htstory who

pcrsona.lly appcarcd bcforc $e court although rl was unquaLfied rcgrel. Morcover, Suprcme

Coun could nol undcrstand and prcdrct tle unfonunatc conscquenccs of thc tusslc wrth

Sovcmmcnt in poltbcal sct up ofPalrstan

ln ordcr to protcct PM from puflshmcnt m contcmpt proceedrng, parltalneDt passcd contempt of

court brll on l8th Novembcr 1997 by makrng contempt ofcourt case appcalable before anothcr

bench which would bc consrsnng of the rcmarnrngludgcs of Suprcme Court and also mcntroned

that such a punrshmcnr would not be effcchvc for thlny days Thc ludgmcnt wor:ld be

automatrcally suspendcd trll thc last dccrsron ofpctrtion (lqbal ( J , 2001)

Thrs bill was sent lo lie prestdent for approval but at tltat tlmc Judrcrary was tryrng to use Lherr

extra-constrtutronal prou'crs by prcvcnllng prcstdcnt to srgn t}e brll and rssucd a prolrsronal

order The vcrdrct not or :- resrncted the prcsldent to gvc approval to tle brll but also dlrected

[rat If the brll was srgned rmo lalv t u,ould be suspendcd Thc Supreme Coun order was an

unusual step bccausc tiere rs no such prccedcnt to prcvcnt presrdenl from grvlng assent to a blll

passed by thc parllamcnt The court could tcst rts conshtutronaltty through therr power ofludtcral

review once rt bccame a law

Due to mrlrtary lnlcryenlron all thc cases wcrc dclayed by the coun for about a wcck, so

govemmcnt took full advantagc of thts onc weck MaIk Asad Alt under artrcle 184(3) of the
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conshtution filed a pctition bcforc thc rcgrstry of Suprcmc Court 1n Quetta agarnst Justice SaJJad

Ah Shah ald also passed an rntcnm order restrrctmg ChiefJusticc from pcrformmg hrs functrons

trll further ordcr Thls actlon of govemmenl was also an unconstltutlonal movc bccause lt was

agahst the Order XXV of Paklstan Suprcme Court rulcs that "all thc pctrtlon relallng to

conslltutional mattcrs can be rcgrstcrcd and rntertained or y in the maln reglstry at Islanabad"

(Shah C J,2001).

Tlrough an admlnrsEatlvc ordcr, Chrcf Justrcc Salad suspended the order of Quella bench

conslstmg of two Judges Thls actloD lcd to another procecdmg of Qucna bench compnsrng of

three Judgcs and suspended thc suspensron order They fixcd the appeal ofAsad Ah for hcanng

on November 28th beforc thc threejudges' bcnch.

Apan from tlrrs, Shaafuddrn Prrzada, worked bchrnd the scene and a slmrlaj pettlon was

presented beforc twoJudgcs' bcnch ofSuprcme Court at Peshawal The bcnch consrsts ofJushce

Saeeduzzman Srddrqur and Jushce Fazal Illalu Klnn rssued an order by prcvenhng Justrce SaJJad

from grvrng any ludgment by uslng lns authonty as Chicf Justice of Paklsl,an They also drected

the regrstry of Suprcme Court to takc sudden stcps and placed thc issuc before senlor Judge

Jusuce Ajmal Mam and got appropnale advrcc for hca.rlng such cases

On Fnday 28th November 1997, the Supremc Cout bench headed b) Ch-ref Justrce of Pakrstan

hcard the contcmpt case agarnst the governrnent Thus, prcvenlmg lhe bench from conllnulng

the hcanng a pre-planned moye of govemmcnt workcrs stormcd thc Supremc Court burldrng

This rs mcmonzed as thc blackest day rn the judrcral hrstory of Pakrslan It was one of the

tcmble attacks onJudrclary by thc powerful cxecutlvc
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The powcrful execuhve !n Pakistan lntemally dlvrdcd Judtctary to strengthen hts own poslhon

and confrontcd judrcrary d[cctly and rndrrcctly In the first wcek of Deccmber 1997, Supreme

Court issued two scparatc cascs lists for heanng One was regarding the apporntment of Chref

Justice of Pakrstan and the sccond was a tluce membcr bench headcd by ciucfJustlce for the

suspenslon of thc thirtccnth amcndment ln thc consbtuhon, thus rcstonng the Presldcnt's powe$

to drssolvc the Natronal Asscmbly Thc confltct belween thc two bcnches staied, thc nval group

moved on oral motlon to suspcnd thc order passcd by thrce membcr bcnch of Chrcf Justrce

Prcsrdent Farooq Laghan resrgned and mcntroncd ln a press confcrencc thc unconstrtutronal

demand of govcmment to appoint Jushce Ajmal Main as achng chrcfjustrce and demoted Chief

Justice Salad Ali Shah (Shah C J,2001)

After the resrgnahon of Farooq Laghan, a Senate charrman Wasrm Sayad assumed the office of

actmg Prcsrdent and approvcd thc surnmary of appotntment of actrng Chrcf Justrce of Pakistan

December, 2 1997 the actrng chrcflushce, Justrcc AJmal Matn took oath

Soon after, the Suprcmc Court bcnch of len ludgcs hcadcd by Justicc Srddiqur sbncd the

healngs of Malik -+sad AI: s c-ase The ludgmenr was announccd on Dcccmber, 23 1997 whrch

concluded thal the appoifimcnl of Jusucc Salad Ah shai as the Chref Jusnce of Pakrstan was

made Hthout any vahd and concrelc rcason tlcrcforc, such apporntmcnt was unconstlfutlonal

and rllegal because hc sulpasscd thcc scnror Judges wthout any valtd rcason The court

announced rts final ruhng that Justrce SaJJad would cease to hold the office and ordered the

reversron to hrs posltron on scnronty basls as a Judgc of Supreme Coun On December 23 1997,

the fcdcral government nollfied Justrcc AJmal Mian as the Chrcf Jushce of Pakistan who took

oath on thc sane day and demoted Justlce SaJJad
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The contrnuous conflrct between executrvc and Judtclary led to mtlttary takeover in paklstan

Gcncral Pervarz Musharaf drsmrsscd the Nawaz Shanls govcrnment and lmposed marttal law

General Pervaiz Musharaf, l:ke General Zra-ul-Htq asked thc Sudgcs to take fresh oath urdcr

Provrstonal Constrtutional Order (PCO) but somejudges refuscd, thus tlrcy werc drsmrssed from

thcrr offices (Brass, 2010, p 117)

Unfortunately, it rs a histoncal fact that m Pakistan cxccutjve and Judlclary ielahons remalned

controversral The rolc of cxccutive, whether mrlrtary or civihan, was domlnated and Judlctary

played a passrve role Mrlrtary ls strong and powcrful institutron ln Paklstan and contrnucs

lnlerycntroD by mhtary rn pohtrcs ceased thc proccss of matufity of polltical mstrtutions In

Paklstan mrlltary as an lnstrtution is strong but it faled to understaad thc relahonshrp wrth tlc

ctvlhan rnstrtution
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Chapter 4

Judicial Activism: An ovcrview of Exccutive-Judiciary Rift (2005-20f3)

The relationship between exccutive and'Judicrary was dlsturbed ln Gcneral Pervarz Musharals

cra Thc instrtutronal rmbalance was very cmrncnt, as tlc de faclo govcrnmcnt put thc

constitutron of lhc country rn abeyarce Thc custodrans of constrtutron, rnstcad of safcguardrng

thc constituhon, staflcd favonng thc unconstrtulronal steps of thc govemrncnt Thc drrcct and

udrrcct support from judrcrary to the govcrnrnent gave confidcncc to confol oticr stalc

rnstitutlons In appearance, tlc counry was rn pcaceful zone bu1 the realrty was not much

accuratc The govcmment and .;udrcrary, both, vrolated thc conshtutronal framc work of tlc

country They devrated from rts origrnal functron and constttubonally assrgn.d duties The

conflict stafled when thc ludrciary clarmcd about rts lndepcndence and wantcd to sccurc her

constltutronally asslgncd posrtron

Inrtlally, thc govcmmcnt promrsed .judrcrary rls rndcpcndcnce, full power ard .;urrsdrctron undcr

constifutron \utl some restnctlons rclatcd to thc ordcrs of chref executrves Judlcla-r)'was not

requlred to talc fresh oat}l under PCO, as rn the prcvious mrlrtary govern-rnent of General Zta-ul-

Haq. Thc problcm stancd, whcn the questlon rcgardrng tlc ludgcs' oath carne up al lhc tlmc of

retrrement ofchlcfJustrcc of Peshawar Hrgh Court Thc lssuc llr front was that what oatl should

be grvcn to theJudgcs of supenor court Thereforc, on mutual agrccmcnt, rt was agreed that the

new chrcfJusticc would takc oath undcr thc conshtutron

In rcsponsc of thls decrsron, a nurnber of pctrllons wcre filcd rn the Supremc Court by PML (N)

lcaders challcng:ng Martral Law under artlcle 184 of the constrtutron and demanding the

rcstoratron of assemblcs The pctrtrons werc filcd and rt was cxpcctcd that the assemblcs mlght
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be rcstorcd Thc governmcnt tncd to sccurc its posltron by makrng amcndmcnts rn Ofllce

(Judgcs) Ordcr 1999 and Oath ofOfficc (Judges) Order 2000 was rntroduccd Accordrng to thrs

ordcr, all thc .;udgcs wcrc requrred lo take oa$ and pcrform thcrr dulres undcr Provrstonal

Constltutronal Ordcr But ChrcfJustrcc of Pakrstan Justlce Saeeduzzaman Srddrqr refuscd to lakc

oath as the govcrnmcnt promrscd Judrcrary its indcpcndencc and allowed ludrcrary to filnctron

under constltutlon thercforc those Judgcs who rcfuscd wcrc ccased to hold ollice and only sevcn

Judges took oath The mosl scnior-most Judgc among thcm was apporntcd as Chlef Justrce of

Pakrstan

Judrcral rndcpendcncc was destroycd and the governrncnt drvrdcd ludrcrary, suppressrng lt and

removed the ludges who tncd to hold rts ongrnal Jurisdicllon and wantcd to work as the

custodran of constrtuhon Gencral Pervarz Mushamf ltkc thc otler mrlrtary drctators strongly

influenccd Judrcrary ard cnJoyed favorablc decrsrons Thrs rnstrtuhonal rmbalance was not for

the first lrme rn the hrstory and thc event repealed rlself Tle govcrnrnents. whefier mllttary or

ctvrlran, trred to maxrmlze lts powcr ovcr thc other rnstrtutrons hke ludrcrary Tie lnstrtulronal

drsequrhbnum rcmalned as thc cxccutrvc always cxercrsed absolutc powcr TIc same absolullsm

uas also practrccd by Gcnera) Pervarz Musharaf by pcrformrng ce(arn exlra.conshtutlonal

mcasures thjough the Judrcrary

The vahdatron of mrlrtary takeover rs a usual act ofjudrclary rn Pakrstan, the conslrtutron also

states that mrlltary can take ovcr statc's control whcn polrtrcal rnstabtlrty occurs but the de facto

governmcnt has to announcc electlon withrn 90 days Thus, Gcneral Pervatz Musharaf declared

cmergcncy on l4doctobcr I999 throughoul thc country and dlsmlssed Provlncral and natlonal

assemblres The prevrous govcrnmcnt challenged mrlttary lakcovcr, as lt Is an unconslltutlonal

act and seekrng for the rcstoratron ofassembltcs The pctrtrons agalnst the mtlltary takc over and
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rcsloratron of asscmblrcs was filed for hcanng A Supremc Court bench consrsting of twelve

mcmbds and hcadcd by Chrcf Justice Irshad Hussan Klan gavc unanlmous dccrston by

vahdatmg martral law rule under thc Kclson's tl:cory The judtcrary, thus, ganted exccutive and

lc$slatrve authonty to Mushataf for three ycars (Barg, 2009) The custodtans of constrtutlon,

lnstead of taking appropnate achon agarnst rlleglbmate actton of Musharaf, gave hrm absolute

powerc

Milrtary govcmrncnt always detcnorated mstitutional accountabtllty and tansparcncy for

strengllerung thcrr positlon Gcneral Pcrvalz Musharafremovcd Prcsrdcnt Taral from the officc,

cven thoug} he drd not rcsrgn nor did lus ollicc tcrm exp[e The office of presideflt became

vacant; thereforc, Pcrvcz Musharaf announced refcrendum to stay ln power as prcsident of

Pakistan He wanted to fill the self-created vacuum whlch is a wcll-known strategy of the

mllrta.ry rulcrs as Genc.al Ayrb Khan rn 1960 and Gcneral Zra-ul-Haq rn 1984 practrced the

same procedules to serzc thc office ofpresrdenr for ncxt five years QGa-n, 2009, p 484)

Thrs was an unusual step ofGeneral Pervez Musharaf because accordrng lo 1973 conshtuhol rhe

president must be elecreo tmough pro\rncral afld nauonal assemblles and by the parhament of

PakstaL ln tiu refercndtru ire Eiecrion Comrn:ssron \r'as not lndepcndent and thc process of

refcrcndum was also turfarr There werc no electoral lists and no reglstry of volers Every person

was {iee to cast thctr vote wherever he/she \\,anled lo and even a peNon could cast vote at 20

polhng statrons Tlc rcsult of referendum w.Ls surpnstng as he secured 97o% ofvotes in his favor

(Majeed, n d)

Thc unconstltuhonal referendum was challenged before the Supreme Court wtth a number of

constltuhonal pctltlons aod elaboratcd constttutlonal process of electrng prcstdent Supreme

Court ln "Hussarn Alunad v Pervez MushaEf'casc stated that the plea before tt was rlot mature
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On 276 April 2002 a short ordcr was announccd by the Supreme Coun that thc qucsttoos

regarding refcrcndum werc purely hlpothctrcal, academlc and presumpttve, aad court would

dctcrmrnc rt at a propcr trmc and forum After a month, the Supreme Cowt announced detarled

Judgmcnt wlxch was tohlly dlfferent ftom that ofthe shoi ordcr

The powerfi]l cxccuhvc Gencral Pervarz Musharafmadc constrtutlonal arnendment rn December

2003 for further strcngthenlng and legitmlzng hts tegime Seventeenth amendment vaLdated

Musharals dual offices ard exemptcd hrm fiom constitutlonal prohlbthon rclated dual role and

allowed lum to coniinuc as, both, thc Presldent of Palostan as well as the Chref of Army Staff

(Constrtuhon (Seventeenth Amendmcnt) Act, 2003). Thc amendment also vaLdated LFO 2002

(Legal Framework Order) whrch backcd thc dissolutron power to the presrdent though A(rcle

58(2)(b) and sct retrcmcnt age slxty five ycars for Suprcmc Court ;udges(Khan H , 2009)

The Amendmcnt was challenged beforc Supreme Court rcga-rdrng rts valldtty In response to the

filcd petltron the court limltcd lts power ofjudlclal rcview and stared that the conshtutlonal

amendmcnt "can bc challenged only on onc glound, vtz, lt has becn enacted 1Il a matu]er not

stlpulated b) the Constltutlon ltself"Tle court fifther eiau:rated ihat rhe consuruuonal

amendment rs a polltlcal questron whrch can be dccrded througtr the normal procedues of ftee

electlon ard parhamcntary democracy The supenor .;udrcrary could not smke do$r the

consllrutlonal amendmcnt cven lf the amcndment vlolated constltutlonal features (Qureshr,

2010)

The court gavc rts final.;udgmcnt by showrng thctr helplessness that thc courl ts bound to follow

tle orders ofthc exccutlve and also cnsue that lt would ma](e eYcry posstble attempt lo reconclle

the statute of the constltuuon Thc coun rcfused to reverse the Seventecnth Amendment so the

conshtutronal structurc doesn't collapse Thus, thc court concluded that to stnke down a law
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wherc an actron would crcate constrtutlonal crisis and chaos rs not the Judlclary's functton

Therefore, t}c court allowcd the govcrnrnent to fi.rnctron and also allowed the statc instttutrons to

acheve strength and to get marure wlth time (Quresh,2010) In rhe past thc Judrcra.ry vahdated

constltuhonal amendments to strcngthcn executlve posltlon Thcsc were the speclflc rcasons

whrch promoted ludrcral actrvrsm rn Pakistan

4.1 Judicial Activism

Judtctal actrusm rmpllcs that thejudiciary 1s proactlvely reaching out to mttlate change ln policy

or actron by thc executive and the lcgislatrve branches Judlclal achvrsm may have a proper role

!n an Edependent Judrcrary based on a concept of scparatlon of powers, however, rf thc Court

contrnually lgnorcs execuhve excesses, ll "rught appear to bc abdrcatrng 1ts duty to mtcrpret the

Constitutlon rf rt ts consrstently punttng on hard questions ''fhus, even tf pohcy questrons

cmerge when thc Cout ls analyzing a con[ovcrsy, "the Supreme Court can and should declare

what thc law ls, cvcn m drfficult or polrttcally scnsltive cases "(Awal. 2013)

The telm Judlcral Actr!1sm and its constttutlonal valdtty by the supremc court of Pakrstan were

foundcd rn 1973 consttutlon's Artrcle 184(3) Accordrng to thrs Alrcle tle "Supreme Court

under rts ongrnal jur-lsdrchon can pronoulcc dcclaratory judgment lnter alta on a questron of

publrc rmportancc \{rth refcrence to tlc eDforcement of any of rhe fundamental ngh1s" (The

Constrtutron of Pakrstan I9?3An 184(3)) Theludrcral independencc and.;udrcral actlvrsm were

present only m theory, the practlce was totally different m Paklstan. Srnce mdependcnce,

mrlttary or clvlllan govemmcnt tned to stengthen executlve over ludrcrary In Pakrstan the

judicral rcsrstance agamst the cxecutlvc was found rn the hmc ofChiefJustrce SaJJad Ah Shah rn

late 1997(Knan M S,2014)
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4.2 First wave of Judicial Activism (2005-2007)

Thc relatlonshrp bctwccn cxecutrvc and Judlclary was not smooth during milrtary govemment of

General Pcrvarz Mustraraf The executrve used the .;udrcral power ln accordancc wlth thctr

interest and weakcncd ludrcrary by conshtutronal amendment, such as the seventccnlh

amendment madc by General Pervaz Musharaf The govemment drd not requrrc any

consrdcrable support as the most scnror;udgc Iftrkha Chaudhary was loyal to govemnent and

was appolnted as Chlcf Justrce m 2005 (Klan M S , 2014)

Musharraf felt more sccurc wilh Iftrkhar Chaudhary as he was among "Musharraf s handprcked

Judges appomted to thc Supreme Court, replacrng the slx Judges who refused to take an oath

under $e martial law's Provrsronal Constrtutron Order @CO) Chaudhary was on thc twelve-

membcr bench that valldated the coup on gounds ofnecessrty (Zafar Al Shah v General Pcrvez

Musharraf 2000), the rule-member bench that upheld Musharrafs gxtra-constitutlonal

referendum to becomc thc presld.nt (Qazr Hussaln Ahnad v Ceneral Pervcz Musharraf 2002),

the fivc-member bench that upheld Musharafs amendments to the Constrrutlon ( Watan Party v

Ch-refErcculre of Pakstan 2003), and the fivc-member bench lhat allo\rcd Musharaf 10 retaln

rhe rolc of army chrefdunng hrs first presrdenlial tcrm (Pakrstan Lar\aers Forum v Federatron of

Pakrstan 2005) Chaudhary was elevated to clxcfjustrce in June 2005 (Ghras 2012)

The appomtment of Iftrkhar Chaudhary to Supremc Cout as Chlef Justrce rn 2005 rvould have

carved out a new role for the court (Ghras, 2012). Dunng the first year, the ChrefJustrce Iftrkhar

Chaudhary's court dcalt wrth govcrnance and poLcy rssues Hc cstabhshed human nghts cell to

check the mrsuse of authoritles and reduce human right rssues The court used rts Suo Mofu

.;unsdictron to deal wlth growrng human nghts problems The coun rdenhfied drfferent
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categoncs of cascs such as related to Polrcy Rcforms, Human Rlghts, and le$slahve ovcrnde

and envrronmcntal and land use regulahons (Klan M S,2014)

Chicf Justlce Iffikhar Chaudhary after comlng rnto powct gavc more lmportzmce to the pubLc

mterest lrtigatrons An carthquake tn Pakstan in Octobcr 2005, brought large scale dcstruction

and sevcnty fivc thousand people passed away The rcason was the dcmard for htgh-nsc of6ce

space and urbar housing but the lack of safcty measures for urbal plarmng had not lmproved A

petitron was filcd agarnst the constuction companrcs and Caprtal Dcvclopment Authonty (CDA)

by the restdents ofthc collapsed towcrs Thc pettttoner stated that CDA dld not takc any nottcc

on the rcpeated complarnts about thc matenal flaws m tlc towcr

Thc court ordercd CDA to provrde accommodatuon to the resldcnts and also rnvestlgate the focal

pcrsols who wcre rcsponstble for the defcctrve constructton (Saad Mazhd v Caprtal

Dcvclopment Authonty 2005) The carthquakc provrded a chancc for Suprcme Court to

intervenc in the constructron safet) Aftcr fwo months, a largc scale rnvestrgahon staited

ordering provincral officrals to grve a rcport of collapsed governmcnt schools, collegcs and

unrversrties and oncs ls resTonnbie for t\e defectrle constructron

In 2006, thc Supremc Coun rook a cas€ fiom Lahorc Hrgh Coun that the Lahorc Developmcnt

Authonty refuscd to rcstncl tlrc hrgh-nse buildmgs construcuon wlthout propcr safety measues

On the rnvestlgation of Supremc Cout, It was revealed that there was no structural engineer \\1th

LDA to guarantee stuctural stabrlrty In 2007, a bench oftwo mcmbcrs gave final Judgrnent and

rcstricted all the burldrngs to over thce stones Another petltron was filed against CDA ln 2006

rclatcd to the lcasc of publc parks ln Islamabad The coult announccd that the lcasc agrcement

vrolated fundamental rights The Judrclal lnterventron rn the tssues rclatcd to publlc rmportance

took control oflow lcvcl ofconuptton
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The court also staicd lntervention ln the oll and sugar pnce control as lt lnvolved hlgh level of

comrptron ln 2004-2005 whcn intcmahonal o pnces accmed, the mlnlstry of pctroleum gave

thc power to a consoniun oforl compar:es to sct peuolcum pnccs The rssue startcd when the

consortlum compantes lncrcased the oil pnccs when the mtcmahonal otl pnce rose but dld not

deoease when rt dropped In 2006, a bench hcadcd by ChrefJustice lffrk}ar Chaudhary heard thc

case challcngng the orl hikc and startcd inveshgation on a largc scale whethcr the consonlurn

compa.mes are in collaboratron with the coEupt officlal from Mlntstry ofpctrolcum or not Thus,

thc coun asked thc Narional Accountabllrty Bureau to invcstrgatc thrs rssue (Iqbal, 2006)

The country also faced sugar cnsrs in 2005-2006 ard m a very short trme penod the pnccs of

sugar becarne double Thc clnefjustrce took Suo Motu actron by uslng hrs.;udrcral powers and

forwarded thc case to NAB for rnveshgatron to find out the responsrble peNons The report of

NAB declarcd that the soff pohcy ofgovcmment and erght current mmrsters were responstble for

thc sugar cnsis (Ghras, 2012),

In 2001. thc governrnent started arrestrng and dctaitung cltizens eJd forelgn Datlonals who were

suspected to be lDked to teronst actrvttles pollhcal opponcnts such as ac,,t\rsts alid mmont),

ethflc groups demandcd protcchon from govcmmcnt Especralll the lrcnms of forced

disappearancc and held in undeclared places ofdetcnhon run by pakrstan,s lntelllgence agencres,

wrth the govemDent (Dcnyrng the Undenrable enforccd Drsapperance rn paklstan 
, 200g )

The conflrct betwccn cxecutlvc and Judlciary startcd when Musharaf demed court's ordcr chlef

Justrce Ifukhar Chaudhary took notice on the rssue of mrssmg persons to stretch the tradtttonal

Pakistaru Judlclal role contlnutng when he lcd the charge to takc General Musharraf and the

milrtary to lask on the secret tcrronsm dctentrons In December 2005, the Supreme Court took

;udrcral noticc ofa newspaper a.rtrcle about the .,cnforccd 
drsappearance,,ofan achvist and began
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lo challcngc the Pakrstanr govcrnmcnt about hts and othcr enforced drsappcarances Evcn aflcr

thc suspcnsron of chcfjustrcc rn 2007, the other Suprcmc Court Judgcs contrnucd lhc casc and

hcld regular heanngs Thus, rn a very short trmc pcnod, from Octobcr 2006'november 2007, 186

pcoplc wcrc taced out (Dcnying tle Undeniablc cnforced Dlsappcrancc rn Pakrstan ,2008 )

The mrssrng pcrsons'case was a senous lssue and tlc coud, at thal llmc, took strlct notlcc that

no govcruncnt ofliclal would escapc scrutlny Thc ChrcfJustlce also told thc dtrector gencral of

Federal Investigatron Agcncy lhal thc "Mlssing pcrsons must bc produccd today or you wlll bc

sent to tle lockup" (Hasan, 200?)

The Court also bc8an Issurng ordcrs to govcmrnenl officlals to aPpear bcforc tle Court and to

locatc the disappearcd pcoplc Each missrng pcrson's casc broug}t before lhc courl was

hdividually rcscarched lo determrnc thc person Thcrcforc, Chtef Jushce made lt clcar that thc

purpose bchrnd thrs rnquiry was not to releasc guilty people but makc surc thal each person was

ensured hrs nghts and thcrr famrlrcs could know thc mrssrng pcrsons' locatrons Furticr, Chref

Justrce lftrkhar Chaudhary statcd that "Wc are not askrng for lmmcdratc releasc of the

drsappeared, but wart lcgal procecdlngs accordEg to the law by regulanzrng the arrest ofpeople

who had latcr gonc mrssmg"(lqbal, 2007)

Thc last casc on cnforced drsappcarances was heard on November 1,2007, rwo days bcfore

Musharraf declared a state of cmcrgcncl on Novcmbcr 3, 2007 Accordrng to the vrcwpornts of

somc analysts'1hc trmrng ofthe proclamatron ofemcrgcncy and ofthe dtsmrssal of.;udges ofthc

hrgher ludrcrary matchcd wlth thc rncrcas:ngly demands of court to call hrgh offictals of thc

intclllgence agencres to tcstrry the detentron (Dcnyrng thc Undcnrablc cnforccd Dlsapperance ln

Palistan ,2008 ) The confrontatron between lhc statc rnstrtuttons lcd tltc country oncc agatn to

the statc of cmcrgcncy Thcre was a lack of chcck and balancc mcchaflsm between exccutlve
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and Judlcjary and always exerctscd the powers whrch wcrc not belongrng to them which caused

lnstabrlrty and dcstroyed dcmocmttc values

4.3 Privetization of Public Enterprises (Pakistan Steel Mills Corporation)

Govelnment "started Pnvatrzatron scheme and established Pnvatrzahon Commrsslon" chalrcd by

Flnance Minlstcr Shaukat Azrz The purposc of commissron was to admmlster the salc of state

enterpnses Bcforc the apporntmcnt, as Fmancc Mlntster, Shaukat Azrz was the vrce prcsldent of

Cltrbank of Ncw York In 2004, hc was appomtcd as pnme mrntstcr but also held thc posltion of

financc mrnrster and charrmal ofpnvatization commlsslon. In 2005, the government pnvahzed

Pakrstaa Telecommurucahon Corporation Ltd (PTCL) wlth the collaboratron of Crtrbank The

pnvatrzahon rcsulted labor unron protests to rcvcrsc priyatization but government rcfuscd therr

demands

4.3.1 Pakistan Steel Mills Case

Pakrstan Steel Mrlls Corporatron (PSMC) was thc largcst maaufacturer of steel rn Pakstan

Iruually dre compary was financially weak due to lack of finaDctal asscs but afier restructulng

ihe fin nclal sla-odmg also rncrcased Pnmc Mrnrstcr progra.D ofpnlatrzatlon ofstatc enter,Dnses

also dectded lo pnvatlze Paklslafl's largest stecl producer corporatlon The govcmmcnt stafled

to publlclze rnfomatlon, valuc shares and asked proposals for PSMC A group of three

comparucs, Magrrtogorsk Iron & Steel Works, Al-Tuwarrqr Group, ard A.rf Habrb Group,

bought 75% of the stock for Rs 21 68 bilLon and the sha-re ofeach was Rs. 16 80 These groups

also achrcved managemenl control ofPSMC as onc ofthe puchaser Arrf Habrb was fiend ofthe

Pnmc Mlnlster
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Thc pnvatization was challenged by thc opposttton parhes ard thc labor unlons and objcctcd the

comrptlon chargcs to thc pnvatrzahon conumissron Thc polnt of argument was that thc

cnlerpnsc was sold at low pnccs lhan lts lard value and the equlpmenl and lnventory wcrc not

mcntroncd. On thc pctitron m 2006 thc Supremc Courr hcard rhc case (Ghras, 2012)

Chief Justtcc lflikha.r Chaudhary's decrsron on PSM showed hrs molrvalon to cxtcnd tlte

constrtutronal tntcrpretatlon The court uscd lts powcr of .;udrcral rcvtcw lo confront thc

gove[rment actions as much as possrblc Chief Justtcc acccpted *rc pettlon agatnsl t]e

governmcnt ard accordtng to thc court's onglnal Junsdrctlon tl allows the court to acccpl a

petrtlon on the request ofany aggncved party tfthc lssue ts related to pubbc rmportancc and no

altemalve rcmcdy cxrsts (Kian M S, 2014) Tlus rhc court used the precedcnr to broaden the

rssue and confronted the cxccutlve The petttron of Workers' Unron marnly conststed on thc

argumcnt agxnst thc transpajcncy and proccss of property sale, thar thc pnvalrzatton was

amendcd when lt was finally approvcd by the Councll of Common Interest Three hdrvtdual

buyerc had been approvcd and not the consofllum and PSMC had been undervalucd as an

lncenttve to thc consomum

ChrcfJustrce Ifikhar Chaudhaq continued and cxpanded rnrerprcrarron ofthe case Accordrng to

the powcr ofjudrcral rcvtcw. ln tle constltution, the ludrciary does not rnterfcre ln pure polrcy

maflers or grvc any opinron untll tle pollcy rtsclf proves as unconstrtutronal Thereforc, chrcf

Justrce refra.rncd tle rssue that lt rs no morc a polrttcal qucstton as rt rncludes problems such as

law, legalrty and transparency of pnvattzatron proccss It also become a maner of Judrcral

lntcrventton
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According to thc Privattzation Ordinance of 2000, rt should have been the endeavor on the part

ofthe Pnvalzatlon Cornmlsslon to get }ughcst pnce, the valuatton drd not mcludc the land upon

which PSMC burlt up and tts asscts They wcrc grossly understated Though thc Pnvatrzalron

Commrssron recommcndcd a pncc of Rs l7 43 pcl sharc and the CCOP decrded on a pncc of

Rs l6 18 per share, Futhcrmore, the CCOP approved hugc incentrvcs for the final buyer whrch

wcrc not included m thc lnrtlai pubhc offenng, lncluding payment of loans and acceptance of

legal habrlity for workcrs' clarmed by the Govcmmcnt ofPakistan

The court gave its Judgment that tlc approval of thc consortium was not proper and the

procedural rncgularitres occured durug approval process rrvisted rn favor of Alf Habrb The

CCOP and Pnvatrzaton Commrssion knew that Arif Habtb was rnvolvcd rn nrne civrl and

cnminal cases TlDs qucsttoned hls corpoEte idcntlficahon and should have dlsqualified hrm, but

thc tssue was not drscusscd by thc groups In thc final contmct. the ulrrmate purchasers were

drffcrent from the mrtral The consortrurn conslsled of Magnlrogorsk lron & Steel Works, Al

Tuwalrql Group, and Aflf Habrb Group but thc final contract was betwcen the Covcmment of

Paklstan. AnfHabib Secuntles Ltmrtcd, and Anf Habtb }umself

Aier the valuatrotr and approval ptocedure, the court stated that rt reflecrs tndecenr hast b) the

Pnvatrztlon Commrssron and the CCOP Thc cntrre process of pnvattzatlon, from the rorral

proposal by the Pakrstani Govcnrnent to rhe final vduatron report to the cventual sale, occured

wlthrn two days Chref Justrce Iftrkhar Chaudhary also statcd that CCOP's dccrsron behay the

rulcs and the relevant matenal and thus farlcd to tcst ofreasombleness lard down for the exercrsc

oflhc power ofjudrcral rcvrcw Thc Court's final holdrng rnvaldated the sale and purchasc of

the Pakrstan Steel M1lls Corporatlon
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The finalJudg[cnt ofjudrcrary brought rnstabrhty as Musharrals rcactlon to t]us rulmg can bc

seen rn the Proclamatron of EmcrgcDcy promulgated on November 3, 2007 T\e Proclamatlon

clalms that cmcrgency rulc rs Justrficd bccausc of thc iDcreasmg interference by some mcmbers

of theludrcrary rn govemmcnt's policy, adversely affechng economlc glo\lth and wcakenmg rhe

wnt ofthe govemmcnt by constant rntcrfcrencc ln exccuhvc furctlons

4.4 Second wave of Judicial Activism (2007-2009)tLawycr's Movcment

The rclahon between exccutrve and ludrcrary remamed dete orated when.ludtcrary challenged

the govcrnrnent ln certain mattcrs and uscd thc powcr ofludrcral rcvlew Thc clash started whcn

powerful execuhve suspcnded Chref Justrce Iftikhar Chaudhary on tlc allegahon of the mrsusc

of authority Thc power to drsmrss htm rested only wrth the.;udrcral commrssron At the trme of

suspen$on thc most scnror Judge and a membcr of supreme Judlcral councll Rana Bhagwandas

was on leavc. Thc govcrnment used lactrcs to get favorable decrsron but Bhagwandas cut hls

pcrsonal leave short and camc back to Paklstan to resolve the lssuc but the councrl's ludgmcnr

rolled rn govemment's favor

Thc actrng cluefjustlcc Rana Bagwandas'firsl step was to challenge thc rcsrdentlal tefercnce

and proccedng of suprcmc judrcral cormcrl Thus, he acccpted thc pettlron and appohrcd a fivc

member bench to slay thc councrl proccedrngs and rccommended the fomatlon of thlrteen

member bench to hear the pctltron. As the Suprcmc Court bench deltberated on the president's

refcrence agarnst Chaudhary, the pohtrcal situalron detenorated The dccrsron rn Chaudhary casc

becamc lnunrnent, the lawyers rntenslfied thcrr rhetonc when the govcrnmcnt started mllltary

operation on Lal Maslrd rn lslamabad Thercforc, Supreme Court gavc rts final verdrct on 20rh

July 2007 and rcmstatcd ChrefJustrce Chaudhary and dtsmlssed prcsrdcntral teference
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The marn purpose of Musharafs cmcrgency was to cllminatc thc consttuttonal cou s and to

obtarn ludrcral conformatlon of re-elcctron as prcstdcnl After rcstoratlon, Chaudhary recued

lumself liom aay cases rnvolvrng Musharrafbut thc Cout rcsumcd thc govemance and pollttcal

functions. Chaudhary focused on pubhc intcrcst lihgation, mcludrng hlgh-level corruptron

scandals, and rcopcned hcanngs on the sugar and oll pncc-hrkc cascs In August 2007,

secretanes from thc mlntstnes offinarce,lnduslrics, commerce, and agnculture were summoned

before the Court Thus, the NAB mvcstrgatron had mplrcatcd elght mrnlstcrs and other leaders

for sugar storagc The court also rcopened thc politlcally sensltlvc rssue of mrssrng ;rcrsons

Because of thc pressure from thc Supreme Court, the govcmment was forccd to accept the

detentron ofmorc mlssrng pcople, and to relcasc thcm TIc rcsulted dcclsloDs ofthe above cases

led Chaudhary to the second constltutional crisrs on Novembcr 3, 2007 (Ghras, 2012)

The solc dm ofMusharrals sccond cmergency w4s to ellminate the constrtutlonal courts so as to

rctospcctrvely obtaln ludrctal declaratton for hrs re-elechon as presrdent Musharraf qurckly and

unceremonrously remor,ed a large ma.;onty of officc ludges and appornted Abdul Hamecd Dogar

as the ncw Chref Jusnce ChlefJustrce Dogar's court admltted several petltlons of Musharrafs

emergency Thesc petitrons had becomc jomlly known as "Trka lqbal Muhammad Khan v

General Pcnez Musharaf

The court's ludgment canc affer mere ten days makmg it one of the speedrest .;udgments to be

geneBtcd on a hrghly rmportant pollhcal questlon. Thc court held, that thc de facto rulcr's

actlons wcre m the rnterest of State necesslty and for thc welfare of the peop)c So coui gave

validlty to Musharals extra-constituhonal emergcncy as to savc thc couirtry ftom chaos and

anarchy But the Trka lqba) .Judgmcnt stands apart ftom the prevrous two prccedents ln one

pccular way' the focal pornt ofthe court's lrc and scom was the Chaudhary's court's unfeltered
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interventlon ln pohtrcal questions The gravamcn of the coun's disapproval was the former chref

jushce's excessrvc rcllancc on, ard habitual mrsusc of, the ongrnal lunsdrctton ofthe court under

Articlc 184(3). The court rndulgcd tn a lenglhy survey ofprcccdcnts to makc rt abundantly clcar

that the powcr and Junsdtctron under Artrcle 184(3) of the Constlturron cannot be mvoked for

rcdress ofmdludual gncvances, but that urfortunatcly, thc fomer ChrefJustrcc of Palostan pard

no heed to thc yudrcral precepts The court furthcr carped that Chlef Jusuce Chaudhary had

exercrscd hegemonic powers ovcr the rest of thc Sudiciary by arrogahng to hrmsclf the functlon

of supcrintendrng the subordrnalc couts and slphorung olf selectlve cases pendrng rn the hrgh

coui's ard subordlnate courts to the apex court Thc coult, thus, slgnaled a major retreat from

activism (Khan M S , 2014)

Almost two years of contrnucd and hrghty pub)rcrzed mass protests supported by medra and

pohtical partles elcvated Jushcc Chaudhary and hrs colleague's status ftom undeclded darkness

to celebrated s).mbols of reslstance agamst autocrahc rulc The eventual rcstoratron ofJusbcc

Chaudhary as ChrefJustce a hrghly protracted affar rook place on March 22, 2009 The popular

and institutional supporr accumuraEo U! the restored ,ludlcrarv aclcd as an lmpoftant catalyst for

itsJudicial actrvrsm m the early posr-!6tor-aiton ycars (Siddtquc 20l S)

4.5 Third Wave of Judicial Activism (2009-2013)

After 2008 clectron a new democratlc government of Pakrstan people's pany was established

and conti[ued to work In start the new govcmmcnt showed some reslstance on lhe rcstorahon of

.;udges who wcre suspended as a result ofMusharals second cmergency ln Novcmber 2007 Tle

govemment srgned an agreemcnt before electrons that they wrll rcslore the deposed Judges, after

the electlons, but after the electtons thcy wcrc hesttahng to do so Govemment of Astf Ali
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Zardan was fearful for thcrr rcgtmc tlat, tf tlcy rcsorted Inrklar Chaudhary, ultrmatcly he wtll

be cmpowered cnough to rcopcn coruptron charges agatnst hlm Thus, a successrve long march

consistrng of legal comrnunrty, pohttcal pafiies and masscs cvenrually retnstatcd Judrcrary

Chlcf Justrce Iflrkiar Chaudhary w&s rcstored after a powerfu) mas$ve movemcnt 2009 The

conliontatron bctwecn thc execuhve and yudrcrary bccamc more promrnent The conllnued

rntcrvenlon of court tn executlvc and lcglslalurc tcmtory through casc laws dlstubed the

polltical stabrlrty ofthe country At the lnstrtuhonal lcvcl the Judlcrary wanlcd lo exerctsc vcto

powcr ovcr the Judlclal appolntment and rcstncted thc powcr of subversron of any govcrnrnent

agency Funhcrmore lhc supcnorludicrary pursurt ofpubhc lntcrcst lttrgatlon tfuough frcquent

Suo Motu achons taken tn a populrst modc lcd to brinkrnanshrp on thc parl of the exccurrvc and

Judrcrary(Wrsccm, 2012)The rndcpcndcncc of Judicrary became a brg queshor mark for thc

Sovernmcnt tlat whethcr tle cuEcnt goveErment would complete rrs tenure or not ln the

presencc ofa stndcnl Supreme Court

Thc rnstrtutlonal rmbalarce seemcd lmmlnent dutng PPP governmenl on la ous cascs on the

conlext of overstght of the exccutrvc's functrons of apporntrncnt, promotoD, aad trarsfer of

ludgcs and cxccutlve as wcll as related to thc constltutlonalrt) of cenaln laus made by

Musharals govemment Tle clash ovcr Supreme Cout's dcctston bccame more broadencd from

2009 and exccullve fch ahcnaled by Suprcmc Court's declsrons The tcnsron bet\\,een r-he

exccutivc and Judlcrary rcpresented a rcal challcngc to democracy rn pakrstan Thc rssue of the

rndependcncc ofludrcrary was comprchenstvcly reviscd in 2009

The erghteenth constttutronal amendmcnt was inEoduccd dunng PPP government The marn

concem of elghtcenth amendmcnt was to make judicral apporntments to the constlturronal court

morc participatory and transparent Thls was completcd by estabhshlng a two-step process
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involving multrplc stakeholdets mcludlng Judgcs, lcgal rcprcsentatrves fiom the govemmcnt and

professronal lawyers' organlzallons as wcll as parlamcntary reptcseDtattves ftom bot] the

govcmEcnt and tle oppositron Thus, thc Judlclary was not wlllmg to this const!tuhonal

amendment Thereforc, thc Suprcmc Court esscntrally rcstncted legrtlmate powcrs of otler

braaches of govemmcnt wlule srmultaneously scparating rtself jiom conslltutlonal chcck and

balance.

Thc erghteenth constitutronal amcndment was challcngcd in Nadeem Aimad v federatton of

Paklstan. Thc Supreme Court demanded changcs to thts ncw process forjudicral appoiltrncnts

on the pretexl of safeguardrng ludrcial indepcndencc focusing partrcularly on severely ltmrtrng

thc discretlon of pathamcntary reprcsentattvcs To avord aay confrontatlon the govcmmeflt

acccpted thc court's demands through another constitutronal arnendment Thus, a new prccedent

was set in favor of thc court's authorlry Io ovcmde parlament,s power to amend the

constrtutlon In a subscqucnt dccrsion, thc court affirmed lts tntemal control ovcr lssues of

Judrclal appontnents ard accountabrlrty declsrvcly rnsulatmg rtsclf from both the executlve and

thc legrslature (han M S,2014)

Thc rnstltuuonal drsequihbnum and thc transactron ofludrcral power over the exccutrve and

legislature were very dominant tn tlus el.a Thrs mcrcased lts power by insulatmg from the othcr

organ of the goverruncnt. The court tnteryencd nmc and again to declare vanous key executrve

appointments illegal on the basrs of process-bascd arguments Addrtronally, the court also

dlrccted the concemed minlstry or departmcnt to makc ficsh apporntments m accordalce wrth

the proper constltutional process elucldated by thc court ttsclf Apart from execuhve appomtmcnt

the most controvetsral cascs wcre thosc thal forccd accountabtllty on members ofthe exccutrve

for mafters completcly wtthn thelr domaD ard dlscrctron (Awajr, 2013)
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The courts undd powcrful ChrcfJustice Iftikhar Chaudhary worked only for thc strength ofonc

rnstitution and undcrcstrmatcd the others The custodran of conshtutron instead of safeguardmg

the country's constltuhonal ftamework vrolatcd lt for thcrr personal pleasure TIe Chref Jushce

not only drsapprovcd constrtuhonal amcndment but also disquahficd those Judges who took oath

under Musharals sccond hmc cmergency (Siddrquc,2015) Thus, lt was a personal clash of statc

leadershrp rather than rnstltutroDal As thc hrstory witncssed that Chref Justrcc Iftrk:har

Chaudhary was also a PCO Judge who took oa$ undcr Musharals first PCO and '\xas an actrve

member ofthosc bcnches who vahdated Musharafs certarn unconstltutronal acts

In 2011, the Suprcme Coult began ar rnquiry rnto the contents of a column pubLshed rn a

Ncwspaper wluch suspectcd that a Pakrstaru official had dclivercd a memo to the U S mlhtary

on behalf of Presrdent Zardan Among othcr things, this mcmo requestcd the U S govemment's

support ln fo.mhg a new natronal security team rn Paklslan that undercut thc de facto powers of

the Pakslanr army and intclLgcnce scrvrces Allcgcdly, the motivc behind t}e memo was to

prevent yet anotler mllrtary coup rn the aftermath of thc U S rard on Osama brn Laden earher

tiut yea (\\ aseem- 20 I 2)

This was a-rguablr a purely polucal rssue It had no constrtutronal ramrficatrons and therc was no

rnfirngement ofFundamental fughts Nonetheless, the coui accepted junsdrchon on the basrs of

a potenlral nsk to natronal secunty, rnsrnuating that the govemmcnt was accountable and

suboidrnatc to the mrhtary and the lntclLgeflce serylccs It also pointcd to a conspfacy wthln the

goverrunent, argulng that whcn c(izens know that their rulcrs are conspEng agatnst them. lt ls a

vlolatron of thelr drgruty In rts vltnollc pursult of the suspccted author of the memo llussaln

Haqqani, the Paklstanr Ambassador to thc Unitcd States at ftc trme, the court further fueled an
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impressron the mcdia had created that executlvc officcrs of thc crvrlral government wcte

rnvolved m anh-statc activrty (Kalhan,20l3)

ln Memogatc rssuc thc coult exerclsed tts authonty over the cxccutrve as ofnght and announced

rts Judgrnent by argumg that wrth thc cxpandmg prospect of Artrcles deaLng wlth Fundamcntal

Rrghts "every executivc actlon of tlle Goverrunent or othcr public bodies" if arbrtrary,

rureasonable or contrary to law, rs IIow amenable to wnl Junsd]ctron of Supenor Courts and can

be vahdly scrutrnized on the touchstonc of tic Constltuhonal mandatcs

Another polrtrcally loaded case rnvolvcd the court's exerctse ofpower to rcmove thc then Pnme

Mrnistcr Yousaf Raza Glllani fiom oflice for contempt of court Gilla was convlctcd on the

gound that he refuscd to carry out 1ts ordd ro ask tle Swiss govemmcnt to reopen comrptlor

cases, specrficalJy money laundenng, agalnst Presldent Zadut T\e court, thus, crcatcd a

constltutional crisis that embrorlcd the country for months
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Chapter 5

Exccutive-Judiciary Rift: A way to Dcmocratic Transition

Dcmocracy ls a conhnuous process whch necds procedure and proper understandrng of the

nghts and duhes of thc pcoplc In a democEtlc system, peoplc are the bcneficlanes and are

dlrectly affcctcd due to wrong dcclsions as well as gr-ievances bctween ifftituhons

Constitutlonal democracy can be cxercrscd through proper tmplcmentatlon of check and balance

systcm (Khald, 2013) Check and balance system can ensure syrthesized power structue

regardlng manipulatton and overlapprng of decrsrons

.i

Unfortunately, Pakrstan could not cnJoy the democlatrc process ard tts utrlltres srnce rts

mdcpendence bccause fiom the beginning thc statc expeienced instrtutlonal rmbalance The state

polltrcal system was domlnated by thc burcaucracy and mllltary Thcsc mst!tutlons were more

orgaruzcd and developcd than the politrcal and democEtc lnstrfutrons The rntenm consufutron

also stcngthcncd burcaucracy ard authoritanan govemance (Awan. 2013) Mllrtary and

bureaucracy marntarned thelr profcssional posltlon in all matters

They becarne tle cause for farlure of democracy and threw the crvrlan leaden rnio the back

corndor Thc weak and fragmenled politcal inshtuhons found lr difficulr to matntatn themseh'es

qtthout thc support and collaboration of mhtary. The mlhtary also lnflucnced the Judlcral

system and uscd judrcrary for their own objectrvcs (Khan H , 2009) The lntervcnhon by the

mrhtary rn the affarrs of pohtrcal as well as Judlclal lnstitutrons created drsharmony and

gencrated several types of clashes bctween tle two instltuttons Therefore, democratlc process

has a)ways farled rn Paklsta! Thc mrhtary continuously rncreased rts role ln pohcy maklng and

maDagement
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Srnce mdcpendcnce Paklstan has scen thc clash bctween execuhve and ludrciary, tic clash

derailcd tle democnhc proccss rn thc vcry earher years afler the cstablshment of pa-hstan The

clash bctwccn tic two rnstitutrons gavc a way to thc mrlitary to comc rn powcr In October I 958,

the mrlitary swcpt aslde the fiagrlc democraic lnstltutlons and establlshcd rls dtrect rule and took

thc chalge for cxccutrvc affars Howevcr, thc ludrctary of that trme supported thc achons of

mrlltary by rssurng a dccision m the contcyt of doctnnc of necesslty Although, the Exccuttve

and Judlclary enjoycd good rclatrons but lt dtsturbcd the democratrc proccss ofthc country

General A}1lb Khan's marhal law rcgimc had bccn lcgrtrmrzcd by thc federal court ofPakistan m

thc llght of Dosso Casc (Kokab R. U , 2013). Ayub's Basrc Democracy, 1962 constrtution and

rcferendum drsmantled ard wcakcned democrattc rnshtutlonal proccss ln Paktstan (Khan H ,

2009) Both thc mrhtary dictators Ayub Khan and Gencral Yahya K-han attcmpted to drsgrace

political leadcrship and Ieft thcm completcly rnsccure Reburldrng ofnatlonal lnlegraton was no1

addrcssed and mstltutronal maktng proccss was inlcnhonally demed

Aftcr a long penod of trmc, Palostan movcd towards dcmocracy and legrtrmacy ln 1971, countr,v

faced new challengcs l*c slatc-buildmg and lnshtuhons burldmg process The new govemmcnt

ofZulfiqar Ah Bhufto promtsed demociacl aad frnally ft'amcd 1973 consrrtutton Bhutto was a

democlatc leadcr but was vlctrmlzcd b] dlfferent RT,es of errors Hc drssolved Baluchtsran

Assembly and crcatcd disturbance m NWFP Assembly (Khan H ,2009) Hrs hugc flaw was that

he curtarled the power ofjudges whrch evoked ncgatrvc ard non democrahc behavror of the

government and a clash between executtve and ludrcrary took placc A way was gtven to thc

mrlitary to cnjoy cxecutlve's powcrs Thc democratlc process was derarled tn Paklstan once

agaln

56



Zn-tl-Haq imposcd martral law and furthcr rcrnforced hrs polttcal ambrtous plan Zra-ul-haq

was constltuhonally ackrowledgcd by Suprcmc Court ln the hght of necesslty. During ths era,

cxecutivc-judlclary harmony was seen as rn 1985.;ust bccausc that ludictary was working under

tlc subordmatron of mrlrtary whrch was also tlc cxecutrvc power (Mahmood, 1992). Thcre was

no clash between executlvc and Judlclary but unfortunatcly thcre was no dcmocratlc govemmcnt

either

Thc polrtlcal sltuatlon was changed rn 1988 whcn thc mllltary govemment declded to transfer

polrtical power to the clvrhan govcmmcnt As lt was already decldcd to provide llmlted polrtlcal

power to the next clvrllan govemmcnt, successlve democlattc govcftrment was extremcly

vrctlmized Horsc trading, nepotrsm and negatron of the institutlons wcre pomted out. Prcsldent

Ghulam lshaq enjoyed the confidence ofthe mrlrtary

Thc Prrme Mmlster Benazlr Bhufto during her fi$t term was not allowed to lnterferc ln any

state's domestrc and forclgn pohcy (Shah A , 2008) In second tcrm Benaztr's govemment could

oot marntarn healthy relatrons wrthJudrcrary because shc was domlnated by the concept that her

farielxashangedbecauseofthelllegltlmatedcctslonoftheludrcrart'Shc'.\'antedtorestnctthe

r eri'enilon of mrlltary rn thc Judtcial affairs but she was vlchmrzed by thc bureaucracy and

mllrtary

Nawaz Shanf cxpenenced unstablc rclahons wrth judrcrary Dunng the second tenue of Nawaz

Sharif, a great conlhct berwecn executrve and ludrcrary bcgan In 1997, a huge clash was seen

when PM Nawaz Sharifls govcmment crrcled the sunoundtngs ofthe Supreme Court to frrghten

and wam Suprcme Court to not heaj somc specrfic cascs against the executlvcs Throug}ou1 hrs

tenure, the democratlc elcctcd Pnmc Mlnster could not collaborate wlth Judlclary Thc clash
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bctwccn thc two lnslrfuhons drd not allow the dcmocratlc process lo strengthen and sccured a

way for the mrlrta.ry rakcovcr ln Paktstan, oncc agarn Hrslory was rcpcated and, rn 1999, mlll(ary

rcjorncd thc exccuhvc lnstrtution by rcrnovtng tle electcd govcmment of PM Nawaz Shanf

(Newbcrg, 1995)

In Pakrstan, mrlrtary, as an lnstltution, is strong but lt f lcd to undersland the relatlonshtp wth

tie civlllan lnshtution In the polrttcal development and tn dcmocralrc process each seglnent of

socrcty and cach lnsbtution of thc state arc tmportart and have to play an actrvc role to

strengthen state's institutional ftamcwork Not only tlc mrlrtary but no othcr Instttullon has evcr

workcd rn rts owl spherc

Thc judges, who wcrc tic advocatcs of democmcy, wcrc sacked by lhc Chtcf Executrvc Ccneral

Musharaf He rntroduced Provrsronal Conslrtutronal Ordcr (PCO) Theludgcs, who supported thc

mrlllary achons, look t}c oath under the PCO As ln prevrous martral laws, therc could bc seen

executrve Judrctary collaboratton, srmrlarly rn thrs cra, hll 2005, rhe hcalthy and strong relatrons

exrsted bctween thc mrhtary govcrDlDerr! and l}Ie subordlnatc ludrcrary (ShaI A , 2008) All

dcmocralrc lcaders, who *,crc tle re"l .q,r.scxtab\e of rhc people. \\,ere bantshed from thc

counEy aDd tlu'cw ln exllc

In 2005, Presrdcnt Gencral Musharaf appornted lfttklar Chaudha4 as the Chref Jushcc of

Pakrstan and a new chapter bcgan ln the hrstory of Paktstan Tle non-dcmocrahc mrlrtary

goverrunent cxpenenced a scncs of confltcts wrt} thc ludrcrary The hrslory changed tts shapc

Thc subordrnate Judtclary carnc on tlc front posltlon

Ancr takrng

government

rhe

and

oath of Chref Justicc, Iflrkhar Chaudhary drd nol collaboratc wlth tle mtlttary

a lot of cascs agarnst thc exccutlvc of that ttme werc heard The brggesr and
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popular casc, whlch marked thc fault lme betwccn executrve and ludlcrary, was steel mllls case

It rs considered that, bccause of lhrs casc, thc Judlcrary dcnted rhe subordlratron of mlllary and

camed the flag of rndependent ludtctaiy ln Pakistan Thc govchment wanted to pnvatlze steel

mrlls to make somc people bcncficranes Thc Chrcf Justrcc was m favor of thc charactenst)c of

ment Thrs casc brought the two insttutrons agalnst cach other and thc clashes betwcen

exccutivc-judlcrary increased speedrly

The mrssrng pcrsons' case gavc more werght to thc Judtclary and the publc opruon was gorng

ln the favor of the Chrcf Justice wtth consistcncy The mllttary govemment became unpopular

among the common man on a contnuous basrs To hrde 0rc rll dorngs and lllegrtlmate actlons of

the executlve, General Musharaf dismlssed Iftlklar Chaudhary Aom hrs post by refrainrng tlrat

hc mrsused hrs powers for hts son (Arsalan Iftrkhar) Although, Iftrkhar Chaudhary was rcstored

by the effon of thc Lawyer Movemenl and hc won his case in the Supreme Court (eureshr,

2010)

In 2001, Lal Maslrd case proved a heary stonc rn favor of thejudrcrarlv As Ghazr Abdul

Rasheed from Lal Mas1ld (located rn scctor G-6 ofthe caprtat of palosm ), decla.-eC a rebelllo!

behavror agarnst the govcrrunent of Generall Musharaf by acquresctng that the Western cuhure

was belns promoted by Ge govcmmcnt In tic response of ths behavror, the mtlltary man

General Musharaf took out the wcapons agalnst thc rcbelhon. A lot of peoplc were krlled ln the

mllitary opcrahon and the case of ths opcratlon was brought ln the Supreme Coufl by the

vrctims of the operahons Cluef Justrcc asked thc govemment for the reasons of thrs operahon

duc to whrch a numbcr of people wcrc krllcd Thts case provrdcd publlclty to the Chlef Justlce

and brought a bad name to thc presrdent of that ttme Thc authontanan govemment drd not

abslam from rllegal actrons and the cmergcncy was imposcd rn the country on 3'd November
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2007 The Judgcs wcrc dlsmisscd, once again, and Jushcc Abdul Hamecd Dogar was appornted

as the ChrefJusttcc, who legrtmized the illegal actlons ofgovemment agatn

This emergency gavc a huge suppoi to the democratic leadcrs to send mrlrtary lnto the barracks

from thc executtvcs. Thc dcmocrahc lcadcrs hcld gcat pubhc gathenngs m favor of thc

restoralron ofJudicrary But urfortunatcly, m Dcccmber 2007, thc pubhc leadcr (Benazrr Bhutto)

was assassrnated This was the last narl ln thc coffin, whrch totally wealcned thc autlonunan

govcrruTrent in Paklstan In 2008 thc elcctrons wcrc held and the democrahc govemment took thc

chargc of fic cxccutivc Howevcr, a mrlrtary man was thc presrdent and remarned rn t}c

govemmcnt

In August 2008, Gcneral Musharaf rchred from the preudcncy and thc truly democrattc

govemment started rulmg over Pakistan lt was fot thc first trmc rn thc hrslory that thc clash

betwecn the mrlitary govcrnment and thc ;udiciary provrded a chancc to dcmocracy The

conllcts ftom 2005 to 2008 between executtve and Judrcrary drscouraged the mllrtary to

takeover rn the future This era caa bc wntten as the golden tlme because rt strengthened tlre

dcmocralrc process m Pa-krstan Ether than weakcrung lt (Wasccm, 2012)

Pakrstar People Party govcrnment rnrrrally a.urounced thc release of thc Judgcs from the house

anest but farled for thc complete restoratton of thc ludges because thc govemmcnt was under Lhe

pressure of rDllltary A grcat movemcnl was begun by the popular leader (Mran Nawaz Shanf)

and ultlmately rn 2009 the dcmociatrc govennncnt reslored *re ludrcrary bccause of the pubhc

pressure Now the true democrahc govemment as wcll as an rndependent ludrcrary was workmg

rn Pakistan M ltary had no dlrcct Dtervcnhon ln tlc affalG ofexecutrve andJudtclary
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The natronal rcconcrLahon ordcr (NRO) was htroduced by Gencral Musharaf, on whrch a lot of

polrtrcal partres had their scrrous rcscryaltons. Thcsc polrtrcal partles look hts case to the Cluef

Jushce The case was agamst thc govcrnmcnl ofthat trme This rs considcred as the fnst confllct

between the cxecutlvc and Judlclary ln lts new era. Latcr, a bundle ofcascs created uncertalnty ln

execuhve-judrclary rclatrons The democrattc electcd govcmment of that ttme could not matntain

frrendly atmospherc wtth thc Judiciary as in the prevlous democratrc governments A hostlle

envronmcnt between ihc two rntuittons could bc obscrvcd

Some promlnent cascs, whrch can be wntten urdcr thc contexl of cxecutive judrciary clash are

memo gate scandal, Swrss casc and contempt of court by th. Pnme mrnrstq (Yousaf Raza

Gillani) of Pakrstan Pcoplc Party (PPP) (Khan M S, 2014) Thcsc cases created the confllcts

and uncertam mstitutlonal lmbalancc but farlcd to dcrarl thc d.mocratrc process ln Palostar

Thoughout thc PPP era the cxecutrve ludrciary clash prevailed but the weak democrahc

goverrment dld not lose lts ldcntlty Thc government complctcd lts tcnurc of five years

democmtrcally and constlrutlonally No marttal Iaw removed $c elected rcptescntatrves fiom lhe

e\ecElr L a seats

Tlls \ as also a neq chapter m thc hlslory of Pa]<rstan that one democraic sot entrnent

transferred the powen to another democratic govcrnmcnt Although a lot of contror'ersres Bere

spread by tlc bureaucrats and analysts that mtlttary wrll be takrng the charge agarn and the

democmtrc lcaders farled due to bad govcrnancc Instltutronal lmbalancc deteriorated executrve

judlclary relahons But all perccptlons provedJust rumors, thcrc was nothrng m practlcal

In 2013 elechons, some democratrc lcadcrs accuscd thc Chref Jushce for hrs personal

lnvolvemcnts iD thc ggrng of the clcctions but no cvldence cxists on the screen The democrahc
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elected govcrnment has worked $rth consrstcncy with a lcgal, conslrtutronal and legrtrmatc rght

so far Tlcrc is no apprchcnsion for $c mrhmry takeovcr rn Pakrstan The present govemment

has no clash wrt} t}e ludrcrary There is no rnshtutlonal rmbalance but thc cnvrronmcnl rs httlc

unstablc, due to un-hcalthy rclations with opposrtlon

11 can bc hoped that thc dcmocralrc govcmmcnls of Pakrstan wll not cornmrt thc errors as thcy

drd ln tic past so that thc d.mocratrc proccss car bc strcnghen.d and thc pcople of Pakrstan wrll

cnjoy the bcnefits of mature democracy Rathcr than thc executrveludrcrary clash, executrvc-

ludrclary collaboratron wrll preva:l AII thc Instrtutions wrll work rn tlcrr own domarn No

rnstrtutron wrll bnng a farlure to lhc dcmocracy rn tlc country The weak democrahc

govcrnment, wth the help of milltary and Judrclary, wrll bc conv.rtcd rnto mature democratlc

Instrtutron The lndependent Judrclary wrll provrde the Jushce to the common man of Pakrstan

and rhe mrlrtary will protcct lls boarders. wlll marntarn rts secunty and wlll cnsure rts survrval

and sovcrcrgnty
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Chapter 6

Conclusion & Recommendations

It rs rmposuble for a stale to gct polltrcally stable wrthout propcr separatton of power between

state pohtrcal mstitutlons Indlvtdual sovcretgnty of each state rnstitutton rs mandatory for the

sEooth runnrng of statc polrtrcal systcm lrdepcndent Judrcrary and emclcnt cxeculrve play the

most lmportant palt ln tte dcmocratlc loumey of a country. Execuhve, crvrhan or mrhtary, and

ludrcrary arc supposed to perform therr conshtuttonal roles mdcpcndently wrthout lnflucncrng

each others The Judlciary ls the custodran of the constltutron and to ensure speedy justlce to the

crtlzen ofa country, bur on the other hand thc exccuhv€ lmplements the rulcs and regulahons of

a state, as well it enforces tlc.;udictal dccrsrons

Unfortunatcly it ls evldent that thc exccutlve and.;udrcrary has always been unable to perform

the[ conshtutronal roles wlthout ranscending cach other's domarn Judrclary has always

remarned a subordrnate lnstltutron undcr thc powcrful execuhve There was a Deed to malc the

judtctary rndependent. The ludges ofthc past drd not play an activc role ur heipng the _rudtcrar_r

get a srable posltlon.

The rolc of Justrce Iftrkhar Chaudhary has been versahle rn lus Judrcral carcer He drd not rcsrsr

the first round of exccuhvc prcssure and took an oath under PCO, which resulted 1n the

wcakcmng of constrtutlonal powcrs ofJudlcrary But a U tum was seen rn hrs judgments when he

took charge as a CtuefJustrce of Pakrstan rn 2005 He startcd takrng achons agarnst government,

whch was not acceptable for the executtve This resulted rn a great confltct between the rwo

state rnstrtuhons The conJllct lcd to a masstve movement rn favor of rndependence and
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rcstorahon ofJudrclary Th:s movcment also helpcd to stengthcn the democratic proccss ln

Pakistan

It can bc concluded thal. Palost r nccds a balaaced polttical and dcmocrahc system and scek to

put in placc durablc political structure and proccsses The pohtrcal situatlon ls charactcnzed by

equihbnum bctwccn cxccutive, Judiciary and legislature, which are lookrng for to find thcrr

spacc in a democratlc systcm There arc somc factoE whlch needs consrderalon u thrs regard

The Judges must be loyal, farthful and srncerc wlxle performrng therr duty Thcy should

be fcarless and bold during dccrston malmg so thal they cannot bc bowed thetr heads

before any type of leadelshrp (polrtrcal and mrlrtary) whrle domg Justrce Everyone

should bc equal cllrzcn rn the cye aludgc

The role of military in polrtics should be mmtmlzed so that they can protect t],c country

from extcmal theats Military must focus on dcfensc rather than cxecutlvc All the forces

must be llmrted to thc banc so that all tlc rnstttutlons can pcrform thelr own dutles The

m-rlrtary should fulfill the responslblllty rclated to the statc sccunty and survtval

Rule of law must be ensucd at all levels Conslrtutlonal Supremacy should be ablded by

all the lnstllutlons *,rthout the drscn.Er,DEhoD of executlYe, Judlclary, mllltalv lf someone

(mrlrtary ma[, terronst groups, rebellons) does not respect conshtuIonal supremacy, hc

must bc liable to court as well to the pcople

There must be accountabillty ofexecutrvc as well asJudrcrary, so that thc lnshtutrons can

work propcrly due to tle mechanrsm of check ard balance Thc two should nol m,susc

therr powers and should not rntcrfere tn the matters ofothcr organs by crossiDg thelr own

domarn
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The declsions must be made on thc rulc oftransparency Ment must bc ensured duing all

thc dccrslons The ment should bc followed for thc appomtments, promot,ons and

rcticmcnts Thc culturc of Neporsm and Rcd-taptsm must bc removed from exccutive

and j udrcla.ry

Elcction must be hcld fieely and farrly so that thc ndcpcndcnt clcctoral cal choose thc

capablc and credlble personalltres and the real representahve of the pcople can run the

govemment system accordmg 10 thc will ofpeople

A democratlc and hberal leadershrp should comc on front so that thc country can tackle

the challenges related to absolutlsm and dlctalorship Thc educated and qualificd persons

wlth dcmocratrc mcntahty, wll hold tlrc powcr ln a dlffercnt way rn companson $,lth

past The pohtrcal and m ltary leadershlp must respcct pubhc oprnron and pubhc

mandatc No onc should have the nght to work againsl the wll ofthe publc

. The dcmocrahc values (Justlce, equalrty brothcrhood, free speech, harmony, educatron.

respect for each othcr. rulc of law, posltrve compctrtron) must bc promoted among the

oeople tlEough medra- NGOs and by the pohtical instrtutlons as wcll

By followr-ae these recomrnendatrons, tle country $1ll moye towards the path of peace and

prospenty Executlve-ludrcra-ry collaborahon wrll prcval ln Palostan All the instltutrons wrll

work rn ther o9m domam No instltutron wll bnng a failure to the democracy m the country

The weak democrahc govemment, wrti the hclp of mrlrtary and ludlcrary, t\,rll be convcrted lnto

mature democratrc rnstltutlon Thc mdcpendent ludrcrary wrll provrdc tlc Justrcc to the commoD

man of Pakrstan Everyone wlll bc cqual before )aw and thc .;udrcral decrstons *T ll be enforccd

by the exccutlve wrthout the dlscnmrnatron ofinstitutrons, leadershrp or any krnd ofpower The
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pcoplc of Pahsta, hkc t}e dcvclopcd statc, without cxccuhvc-Judrclary clash wrll cnloy tic

utilrtres of matwc- democratlc envtronmcnr
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