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Gl'ovssary
Allah

Guru

Eunuch

B Zanana/

Zananay

Wadai
| Nirban
Mukhnath

Khusra

Arabic word for God. Name used by Mushms for God. -

- Senior member/head of a Eunuch group:

Term used f0r~genltally indistinct persons (Transgender/Hijra/Khwajasra)

Gender dysphorlc male who does hot wish to be emasculated
Reward money or money paid to them as charity. - V
Castrated Eunuch

A 'wv__ord used for Eﬁnu‘ch in the column of g'ender' inCNIC

An urdu Word used for Eunuch/transgender

N
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" The Eunuchs are the most degraded,',ostracizéd and neglected category amongst the

%

- disadvantaged citizens in Pakistan based on gender'iss_ues. Eunuchs from the human -

fights perspective are ’also' the dis;adyantaged group of ci;tizens in Pakistan. The_ status ;)f
Eunuchs with respect to human rights is aeplorable if compared with men and women.
The issue of application and recognition of humaﬁ rights to Eunuchs is therefore of great
sighiﬁcance and imbortz;jnce for :human ri'ght's. law and principles of state ._pc‘).licy m
Pakistan. This thes'isi {oqks int‘(; the status of .Eunuchs human rights in Human Rights
Law, Pakistani Law ar‘ld Islamic Law. The thesis also looks into as to what is tl;e positid_n
of Eunuchs in I;akistani society. The assessment of Human Rights Law, Pak‘istz-mir Law,

¥

Islamic Law and The S_u_premé Court’s decision on the rights of Eunuchs with reference

‘to position andfstatus of Eunuchs may-leadjto certain issues of inébmpatibly among the
.International Human Rights Law, Islamic Law and Pakistan’s Law. The thesis. also
. explores the possible’ reconciliation for. resolution of certain issue of incompatibility

between International Human Rights Law and Islamic Law on the issue of human rights

of Eunuchs. The thesis also explores the issues in application of human rights to

Eunuchs. The thesis ackndwledges the possibility of application of rights to Eunuchs

irfespeqtive of certain iﬁcof_npaﬁb_ilities between Islamic and Human Rights Laws. Policy
intervention can enable ‘the extension of human rights to Eunuchs. The méthodol'c')gy

adbptéd in the instant thesis is mainly qualitative, analytical and critical. Interviews with

Euniuchs have been co_nduéted ahd the empirical evidence has been evaluated. The_Born_

~ Eunuchs with respect to human rights are covered under the Islamic Law and Pakistani

Law but the fake and castrated Eunuchs are not recognized under the Islamic and

Pakistani Law. However, extension of human rights to fake and castrated Eunuchs is -

- ki s ki ik
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possible through policy interventiori in terms of an appropriate mechanism of

rehabilitation of fake and castrated Eunuchs by the state.
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What causes Eunuchs to be isolated from the mainstream

society? Who is responsible for -

degraded conditions of Eunuchs and fof not extending the equal rights to Eunuchs in

»

Pakistani society?

On the face of social structure of Pakistani society, the recognition of equal status of

women at par with men in Pakistan has not been fully resolved. The situation gets even -

¥

worse when comes to Eunuchs in extension of human rights at par with meri and women.

" The Ehnuchs are n_egleéted and ﬁnprivileged group of people in' Pakistan as elaborated in :

the succeeding'chapteré of this thesis. A study of the present conditions of Eunuchs
reveals that they neither enjoy any social and cultural respect at‘par with males and

females nor are they e){tended human rights in Pakistani society. Due to non-recognition

“of Eunuchs in Pakistan, they face probléms in getting education in-the schools and

| colleges y\}hich‘ affects théi; right to educate. Due to lack of education their vulnerability\

deteriorates in the society. Thus they are compelled to indulge in degraded prdfééﬁions.

Moreover, their mal-treatment by the society aggravates their situation and as a result

they feel ex_clhded from the mainstream society. At the institutional level Eunuchs also

face so much discrimination. No _proper facilitation at schools, police stations and
hospitals is ensured to Eunuchs, rather they are discriminated. Families don’t accept the

Eunuchs. In some instances they are even handed over to Eunuch community on their

birth (These facts have been elaborated with evidence in the suCceeding’ chapters).

Signiﬁcance of Research

‘The Eunuchs are also subject of the inte_rnational human rights law. Marginalization of

this un-privileged group of peoplé in Pakistani'society is a grave chaliénge to the

implementation of the international human rights law. Sizeable research work especially

- in South Asia on human right of 4Eunuchs is not available. The literature”available in

4
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shape of only general books‘afnd studies in Pakistan are not focused on human rights of -

Eunuchs. In India and Nepal some research work on Eunuchs is available. The research
on the rights’of Eunuchs and the reasons for their degradation in Pakistani society is,
therefore, a matter of significance. The instant research is significant as it may also

contribute to the issue of rights of Eunuchs in Pakistani society and may pave the way for

legal framework for ensuring extension of maximum human rights to the Eunuchs. ‘

Framing of Issues .

This research aims- at :'determining_‘as to whether the Eunuchs énjoy-the treatment in

consonance with human rights as ensured to them in the international human rights law

and national laws by the state in Pakistan. The thesis will investigate the following issues:

e What is meant by Eunuchs? Or what is the standard definition of Eunuch?

- How many k.irids, of Eunuchs™are there? -

e What is thé historical perspéctive of Eunuchs in general and in the sub-
_continent, in particular? Or what rights and status were enjoyed by the Eunuchs

»,

in the 'pést?.
e What is meant by discriminatiqn against Euﬁuch? ’ 
. Whgt is sociaiiand legal‘stafus of Eunﬁ{t;hs in fPakistah?
e What rights z;re guaraﬁtee({ f;or Eunuchs in the intematib}lal human rights law?

' What rights are extended to Eunuchs by the Constitution of Pakistan?

e What are the rights of Eunuchs in Is_lamié law?
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e Whether international human rights law and Islamic law are compatible with

each other in the area of Eunuch rights?

e Has Supreme court’s decision contributed to the rights of Eunuchs in Pakistan?

Structure of the thesis .

The thesis has been divided iﬁt_d fqur chapters. To determine the legal and social status of

Eunuchs in Pakistani society, it is impérative" to know the basic infom_latiorf about -

Eunuchs. The first (;hapte-r. of this thesis, ‘theref;)re, aims at ﬁpding the »basiél infohnatidn
of Eunuchs including, Eunuchs definition, kinds, 'their 'hvi\s'torical pers?ective, the
difﬁculfies the.y. face 1n thve‘ir day to day life‘, t-heir social activities, reasons for deﬁarture
from families, and their treatmént by family and 6ther social agents. 'fhe chapter will
discuss that Islam only recognizes two geﬁdei‘s meh and women and that the cell'sitration is‘_

not allowed in Pakistan as not permissible under Tslamic Law. In this chapter, some of the

 legendary figures of Eunuch community have also been discussed with their

achievéments to lay foundation for paving the way for an argument that why can’t

Eunuchs enjoy the same status in modern times. Through this chapter, the possibility of -

positive and progressive role of Eunuchs has been envisioned as alternate to stereotyped

roles of Eunuchs in the society. This chapter shall contribute to the main questions of

thesis in terms of prov‘is~ion of basic information and understanding about Eunuchs.

Chapter two discusses if treatment of Eunuchs in Pakistani society fulfills the criterion of

* Pakistan’s constitution and international human rights law and whether the state of

Pakistan stands in contradiction with international instruments on human rights in

extension of equal fights to Eunuchs. In this chapter, the international instruments on

“human -rights and the Constitution of Pakistan have been compared"with existing

myen o Y
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‘conditions of Eunuchs as- detailed in chapter 1 in terms of their treatment in Pakistani _
'society on thé yardstick set by the international human rights instruments. The emerging -

- conflict between Islamiyc"law and international human rights law in recognizing the ‘-

Eunuchs as third gcﬁder has alsc; been highlighted. o i";' ;

-

".The ideal situation i.e: the treatment of Eunuchs at bar with the other two genders, as laid
down by the 11fajor international human rights instruments has been also compared;.\ivit‘h«

the existing conditions* of Eunuchs in Pakistani society in terms of opportunities, -

challenges, realities and liniitations. Through this comparison, the main question of the

thesis as to what rights are extended fo_Eunuchs in PaKistani society.

(;lvl_:clpter_v3 discusses different major k‘forms of discriminations by famill}f and general

S(;ciety with Eunuéh community at different phases of their lives in Pakistan. It has been

e
2

éxpiained‘ as t(; how _eaich diSéritﬁinétciry treatment of either family or society pertiﬁbs the
lives of ‘Eunu‘chu cominunity anﬂd‘ compels ;he_m to join Eunuch cpmmuni‘ty, isolated‘ f;om;
‘A the mainstream. This chaptér also_incluc}es description of different inodes and forms of
diécn'minaﬁop at the family,:sﬂociety, Ipedia and instiﬁtional level carried '()lit"()n Eunuchs
in Pakistan. The chz;pte; also focuses on 'somev forms of instit;ltignél digcﬁm'inatio@s

. against Eunuchs: and society’s silence on that. Media’s role and its impact, on the social

status of Eunuchs in Pakistani sociéty: has also been elucidated.

Theh contents of thé chapt¢r shalil address the hélples;snes:s of the Euﬁuqhs in tenngd_f _
basic facilities an¥1 human ﬁghfs‘ guaraptiaed to tI;e citizens of Pak;stah ﬁnder consﬁtution

) of Pakistan and Var_jousi il;tematibnal human. ﬁghts, Instruments. The clhapter shéll pave
foundation for determinh}g 1f the. state pf P‘,akistz:m is in compafi}bilit& with intemation;ll

‘human rights law in treatment of Eunuchs which'is the main question of the thesis.
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nott speciﬁcally_.dea‘l with Eunuchs.'$ Seniya does not realize that although no Eunlie_h- :

X

specific instrument has been enacted by the UN for protectioh or security of Eunuchs, yet
those instruments do extend protection to all human beings irrespective‘v:of casté,‘ religion, -

natfonality, language, sex etc. Thus application. of all. such instruments, forming

Ty

international human rights regime, "iss'extended to all human beiflgs including’ Egnuchs.‘

" She has also not proved inj:tlstices with Eunuch community as beyond legal frame\i‘lo_rk

based on any legal instfdrﬂent. oo

M/s Shoma A. Chatteri wrote a htiman rights specific essay on ‘Human rights VOilatiQﬁ in

India’ which was published in 2008.'6 Chatteri’s essay is relevant to this proposed study

as it has taken into account the elements of human rights of Eunuchs with respect to
International Instruments onHuman rights and media’s responsibility for wrong portrayal - -

_of Eunuchs. She refers some articles of UDHR and ICCPR for state responsibility to

protect its citizens from torture.!” She like other mentioned works as mentioned above

- also does not prove society as wrong on the basis of any national and international

-instruments except at-one place where she has referred the above International

instruments for state responsibility to protect its citizens including Eunuchs form torture.

"M/s Saira Tufail has '_\;vritten an 'artieie on E_unuchsof Pakistan which was published 1n

¢

November 2006. She tries to prove that Eunuchs are disable human bei-ngs(in Pakistan as-

they” fulfill définitional criterion of (:1isability.18 She has also- given a combrehensive

- account of discrimination with Eunuch community‘in Pakistan. But she has not proved

L
&

" 151bid p.no 13

16 Shoma A. Chatter_u Eunuchs of India - Depnved of Human Rights. Avallable at

http://www.humanri htsdefence or /eunuchs-of-india-deprived-of-human-rights.html( last visited -
11/12/2012). ‘ ' v

17 Ibid p.no 03 LI .

18 Sara Tufail, “Third Gender and Their Status in Pakistan”. Avallable at L -

htt /Iwww.chowrangi. com/thlrd- ender-and thelr-status -in-pakistan.html (Last v151ted16 03 2013).
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Eunuchs: Historical Perspective, Features and Kinds

- Introduétion E

" ascertain the basic infonhation in order to base the findings 0@ the thesis qﬁéstions; This -
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After evaluation of the literature alrcady available on the topic, it is Iﬁandatbiy to

=

. chapter aims to focus at ascertai'ni‘ngithe'basic information about Eunuchs in Paklstan "’

Lot 5 ¢ O I

incIuding their kinds, their salie:nt featifres, difference amoﬂg all types of Eunuchs and the -

s "

privileges enjoyed by Eiinuché in past.i The basic infdhnatjon including kinds, dsyalient

-~ features and history is important for basis for further inv_esﬁgation& into -t@hg’:;maih

. o

questions’ of the th’ési‘s. This cha/ptérawil'l also discuss reasons and ca{lsAes,ulegding"thq

3

individuals to gmbface the Eunuchs community. The legal position in Islamic law on the.

acceptance of Eunuchs and castration will also be discussed. The prominent role of

N Eunuchs in past will be highIighte.(:‘l‘to. realize the ﬁossibilit}; of ‘producti,ve role of

Eunuchs for the society.;'Tl_wle higtory of Eunuchs will be traced starting from Greek

A

. mythology. Eunuchs’ role in past during the reign of Mughals will be contr'astéd with that
~of their present deteriorating status in the society. The basic. information about the

: Eunuchs'may help to determine the status of Eunuchs in Pakistani society. The chapter

may also be of assistance to d@tenniné‘in subs_equent‘chzipters as to whether the state of

Pakistan has ensured the human rights to Eunuchs or otherwise.
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*2 Ayesha Huda supra nlp 02 P
30 Saif Ur Rehman supran, 35. p 40.° 2

-3 Saif Ur Rehman supra n, 35. p 40.

Salient features

primary and secondary sexual characteristics.?* Their sexual characteristics are neither

apparently male nor female.?* The real Eunuchs,-are Very‘reefr' in the society and in the

Eunuchs ,c'or'nmunity.25 Real male type of Eunuchs do not 'possess the fully developed

¥

_ penis for* urinating.?® In some cases' they also have both male and fernale pa_rtizilly

fully developed vagina.?’” In some cuses. they also have both male and female 'pétrtially

developed organs.. Accdrding to Doctors this biological happening is' due to

parents. 2 Most of these 1nd1v1duals join Eunuchs’

unacceptable attitude of their family members® and secondly at'times:‘due to Eunuchs’

' 'indoctrination.” At times parents due to feeling of shy’also leave such ehildren in Eunuch

v

community. The major pushing reason 6f‘thei_r joining Eunuchs’ community is society’s

| -Between 1.7 to 4%:population of the\ V?Orld at the time of birth don’t h’a\_'/e accurate
. male reproductive organ instead they.have either very small penis or partially 'developea '
o developed organs. Real female type of Eunuchs have a small hole to urinate instead of ,

comphcatlons in parental genes or due ‘to disorder in mar1ta1 relatlonshlp between ‘

community due to primarily

hostile attitude®! and the pulling reasons being indoctrination by the real hiijra®? and the

. i il

»~ B .. . e

N ‘ g B
- . . fge N g

- ] - . - - t .

. - C g
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B Kate Haas, Who Will make Room for the 1ntersexd'7 American Journal Of Law And Medzcznes, Volume .
30 1 p 40441 . Available at http //www cirp. org/hbrarav/legal/USA/hass1/ (Last v1s1ted 05 04 2014)

25 Humaira Jami supra n, 31. p 5-6.
%6 Saif Ur Rehman supra n, 30. p 33. , , .
7 Ibid. o ’ A
2 Ibid, B s o ”

3! Muhammad Ahmed Abdullah supra n, 7. p 06

vin
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that they visit home of newly born éhild besides wadai to also determine the ge’nder_,ofw '

>

* child so as to ensure claiming the possession of that child in case he / she is Eunuch.*

@
w

The castrated type of Eunuchs are held in greater esteem by the real Eunuchs because

. motivation or indoctrination at the hands of Eunuchs.* For castration, specific ceremony

is arranged by the Eunuchs’ cpmmlinity, wherein, the dances, ga@hering of Eunuchs'and

s

" lavish dinner are always attraqtiYe exhibits.47 Mostly, the 6péréﬁon is carried out by the .

7 .

expert Eunuchs but in case complications occur the services of doctors are also .

obtained. * However, at times such operation is carried out by the doctors.* The .

3 e

‘operation By Guru sondetimesi turns fatal.>® The person who gets his genitals castfafged is

warmly welcome by the Eunuchs community®! and the members of Eunuchs community

invite him in his honor at their places for'feflst_s.52

The fake type of Eunuchs is ever inér”e_;a_sing‘ in Pakistan. This type is mdstl'y‘hélld
* responsible by real Eunuchs for well founded bad repute of Eunuchs in the society.5‘f‘ In

k ,Eunuchs community their source of income is- mainly begging, dancing, singing and

“Toid. , ‘ : o .

% Saif Ur Rehman supran, 51. p34. Lo : .s
% Ibid, p.no 40. ’ : » 2 )
47 Ibid, p.no 45.

" %8 Ibid.

9 Ibid, p.no 44. : R
*Ibid, pno42. .

3t 1bid, p.no 34.

52 Ibid, p.no 45.

53 Ibid. . . S C
4 1bld ¢ e i Y. ,

18
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they sacrifice their manhood for being Eunuchs*® which in most of cases is based on the - -
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y indulge into show biz, fashion designing and boutique business.”

"subsequent chapters. T ¢

prostitution®®, in modern times sonie members of this type of Eunuchs. also tend to.

56

s

Islam only recognizes two sex i.c men and women. There is no place in Islam for

castration and disguising as Eunuchs. The.surgeries for castration are not permissible in

~

Pakistan as Islam does not allow castrat1(_)p.57 Islam does not recognize castrated Eunuchs

| ~ morally as v_vell as legally. Morally because castrated Eunuch has potential tov sp‘read‘

indecency and iinmoraﬁty in the AIslamv_ic society. legally, Islamic Criminal Law prohibits

castration because it is an offence of Itlafe-i-udw®® and Itlaf-Isalahiyyat-i-udi.% The

detailed discussion on legality of Euﬁuchs by choice or by castratibn may follow in the

P

&

Eunuchs lead their life in a margmahzed way 60 Chrldren are 1ndoctr1nated that ‘the

e L B A N TmoER T T FIIM STEORT N IR R IR T e

Eunuchs are full of evil and they oﬂen kldnap children.®! With domination of males and -

_females, Eunuchs are regarded as abnon'nallty which only needs to be dragged under T'

v P

o
&

ps - .

t63

society and state against t}tem stands in contradiction with the Supreme cotlrt Judgrnen s

o . w o

55 Sonya Caroline Hahm supra n, 15 p 37.
36 Sara Tufail supra n, 19. L T
57 Sahi Bukhari, 1986, pg. 8. - . - L

- ¥ Section 334 of Pakistan Penal Code-PPC. o " .

4

39 Section 335 of Pakistan Penal Code-PPC. *

6 Abhishek Kumar Jha, Are they not Humans? Eumchs Citizens w1thout rights, National Umversrty of
Study and Research -in Law, Ranchi India, p.no 6. Available at e . £
http:/ssn. com/abstract—19902556 (Vrsrted 05 04- 2014) 2 A

carpet. Their entire life is spent with insecurity, threat and violence.®? The above odd life

patterns of various phases ot‘ life with respect to_eunuchs and the maltreatment of Tthe' :

S Ibid. , . . S ‘ . S
. & Constltutxon Petition No 43/2009 C o ;
. X 19 z ‘




Different Kinds of l_Elinuchs

_The available literature on Eunuchs indicates that Eunuchs are found in the following two !
ltypes("': ' 4 o Lt . o )
. . o ? ‘ ’ - _.‘ - : + f
.+ * 1. Maleand female Eunuchs by birth (Also termed as real Eunuchs) . " . _ I
-2, Castrated and fake FEunuchs®® - -
oS . B - ‘ ' » ) ) o
" The brief deSCription and causes of each is given below: v ) <
¢ : ’ e S ) e 1
. Coae VT S R Y 1

3

s " 1) Male and Female Eunuchs by birth (Also termed as real Eunuchs) - ' * -

Description ] T B S S

Medical science states that ‘male’ 'Eunuch are those born with testicles only and some

* sexual characteristics of a genetically born female, but no ovaries.®® Whereas; ‘fémale’”

" “Eunuchs are born with ovaries and with some sexual characteristics of the male sex but’

#
o Y g oy U e Lo

‘ . no testicles.5’ These kinds of Eunuchs are natural who happen to be male/female Eunuchs ‘
\?’i . by birth due to biological reasons. They happen to be reproductively 1nfert11e !
: | , }
Cause: B o

There are two viable sexualities ali‘b'wed by the human genome. This is generally :

‘ no considered the ,provenience of the curious combination of two igrossly mismatched DNA.-

ey i St e m——

’ polymers affectionately known as the X ‘and Y chromoSomes. One particular segnient of;

) a
the Y chromosome known as the Sex -Determining Region (SRY) gene is 1espon51ble ]
for starting the cascade of developmental changes resulting in the expressmn of other Y' j‘i
' 1
genes that radiate from the testes. Lack of this gene ultimately results in a lack of male :
sexual development, a decidedly feminine body-type, and other problems, and is ' ;
é"\ [
=) 6 Saif Ur Rehman supran, 9. p 33-34, |
' % Ibid
. 66 Shoma A. Chatterjl supra n, 17 P 03.° ( - ' - .
”,. . 67 Ibld ‘ . . T : ,, =  "
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*- guards, warriors etc.”®

female thighs, breasts, style of hair, and male genitalia.78

3 b o S e ; .
. '. € . o

R

Greek My thodology _— | B

L 'As per Greek mythology hermaphrod1tes or hermaphrodltus was a god of effemlnate

kY [ S ,v; ‘4
>

' men. He was. numbered amongst the w1nged love- gods known ‘as Erotes._ _

Hermaphrodites was a sonw of Hermes and Aphrodite, the gods of male and;f;emale-?f

sexuality.”’ o e Lo R o

w oo

As per a myth, god wasiat one pofint of time handsome who exerted the loye' ofa Naiadr

fairy named Salmak1s Salmak1s begged before god, un1ty w1th him, forever The god as

O e }”

J result of her pray, merged the1r (Both) souls into one. In Greek pa1nt1ng Hermaphrodltes' )

was depicted as a yout_h with wings .'and features of both men and wo_men i.e:,'usually

§

Hindu Scriptures

' Eunuchs in India relate the1r hlstory based on the rehglon they profess » Hmdu Eunuchs

claim the1r leg1t1m1zat1on 1n Hmdu socrety due to the - de1ty Rams blessmgs 50 The‘
Ramayana epic reads that before his sojoum" into the wilderness, Ram directed all men

¥ N . f

" and women (those who were present there to see him off) to go back to their' yillageﬁl As

s

1

75 Shaun Togher The Eunuchs in Byzantine History and Society, (270 Park Square Mllton Park Abmgdon
Oxon OX14 4RN: Routledge 2008), p.13. . .

76 Tbid. :

" Imtiaz Ahmed Wam “True Hermaphroditism: Review Amcle” The Internet Journal of Pedzatrtcs and
Neonatology ISSN: 1528-8374 9,-no 1(2008):2. Available at , http://archive.ispub.com/journal/the- .

" internet-journal-of-pediatrics-and-neonatology/volume-9- number—1/true-hennanhroditism—review-

article html#sthash.cStgFDKB.dpbs (Last v1s1ted 8-4-2013).
78
Ibid. .
" Ujwala Sunil Shinde, “Gender justice and status of eunuch ".International Journal of Humanities and

“Social Science Inventton n0.1(2012): 2.Availabe at http://www.ijhissi.org/papers/v1( l)/Versmn-

2/A110106.pdf accessed (Lat visited 8-04-2013).
80

Ibid. . .
8 Ibid.
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B . bless or curse is also linked with Hinduism.

" Ottomon Empire

: rpower in the government and harems.

* - Mughal rule S o . .

* http://ssm.com/abstract=1299010 (last v1s1ted 05-04-2014).
. 8 Ujwala Sunil Shinde supra n, 78. p2. ’

Eunuchs were neither men nor w01nen, they stayed at the place of departure of Ram ' till

[

he came back after yeéfs'sz Ram, seeing their devotion, blessed and pledged them ‘th‘at'»

they will rule in the last age‘ot; mankind.83 -Some other works of Hindu literature,' like the |

[are
‘

Mahabharata epic, too speak on transformation of male characters into female characters. -
Ramayana remains main and basic origin myth. Eunuchs description is also found in

ancient Hindu scriptures. Eunuch's have been well known'for deep effect of their prays‘

e

. and curses mostly due to their link to Sufi saints and _shrines.g‘.‘ The Eunuc_hs’ ability to .

85 R

-

There existed Eunuchs‘in the times of Ottoman Empire. The Harem of the Ottoman
Sultan also included the Hijas. The Eunuchs in Ottoman empire were white and bflack.‘“
The white Eunuchs served the kings‘like in Topkapi Palace and high officials and were in

government only Whereas the black Eunuchs served in the harems to the daughters and .

siblings of the Sultan under the Klzlar Agha the Chief Black Eunuch who was also called

~as master of Girls. Kizlar Agha the Chlef Black Eunuch was the third hlghest rank1ng

~ officer of the empire. The Eunuchs i 1n Ottoman Empne enJoyed also great respect and

86

3

" Mughals, Muslim rulers of Sub-continent employed Eunuchs to protect the harems and

served as guards to females of the Kin‘;gs.‘87 Eunuchs also played ab roleﬂ 1n the imperial .

"~

courts’ administrative affairs and often had high positions during that era.%8 Kings gave

82 Sharda, whether eunich are recognized as legal ent1ty in Indra Chanakya natlonal Law Umversrty Patna
Gaindhi maidan Patna-1 (Bihar), p 5. Available at

84Ayesha Huda supra n, 38 p 2. o o ’ 7 . s *
.8 Soniya Caroline Hahm supra n, 63. p 13. ‘ ‘ . : .
- 86 www.theottomans.org/english/family/haremd4.asp B - B LT
" 87 Humaira Jami supra n, 52. p 5. ) ’ L
8 Ib1d R L
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Eunuchs a place in the ‘rulel's’ courts during the'Mugh‘al feigh. The importance given to

. \ B . ¢ :

. Eunuchs by Mughals is not only obvious from history and its authentic references but
“also from characters in literary works about that period.?’

N * ' . . - ?

In the Indian subcontinéntﬁ s}om‘ga Euniichs played the role of advisors in the houses of the

7 AT |
:}«‘q\/‘i Tt

nobility and were used as a medium of communication between men and:woment90 A

r ~ minority of them wc;e also engaged. in prostitution and providing entertainmént at
various kinds of social events. If compared, the role of Eunuchs in the past was much
L. more prominent than in present as‘in our society the Eunuchs - are ‘understood and ",

recognized with only negative (y:harvacteri'stics.l\91 People don’t pay any heed as to what

these Eunuchs are and what difficulties do they have to face dqring their lives.”?

Our ancestors ,appea_r,-tb ~hbave” had a lot better understanding and. a more tolerant and

o - T

accommodating attitude tp\n;ards the Eunuchs.” Their new v;tlnpx'i\)ileged status of social

-exclusion has deprived them of their i‘nher'ent'rights to live like I'nalesx and females and to
earn their livelihood in an honourable and'réspeqtable manner. “Tod'ay, the only career

%

paths opefl to them are beéging,ﬂusinging ‘and‘dancihg at social events such as weddings, .

birth c'éremoni_eé, etc. sex workers.* Even educated hermaphrodites, from. well-bred

'families{claim to have been thrown out by ifheir*fa'inilies and find it difﬁ(;hlt to find

. s L . . '
L i e e e b e

-

5«’.

employment in careers of their choice.’

. i i

9 Ibid. . ]
% Ayesha Huda supran, 83.p2. |
¢ 9bid. - 1 ~ L | o - !
| % Ibid, y R ) o Sy {
% Ibid. T T T ' - f
< % Humaira Jami supran, 85.p 7. ’
* . % Muhammad Ahmed Abdullah , supra n, 50. p 06.
. : 25 T . ,
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Mahk Kafur, A Eunuch General In Alaudm Kllll]l s Army

:_' Mallk Kafur an Ind1an Eunuch slave obta1ned the pos1t10n of a general in the army of

" The chapter prov1ded the basic 1nformat10n about Eunuchs The chapter also reveals the

&
:

[

)

B st

(‘

Alaudd1n KhllJl Alaudd1n Kh1lJl made hIm his senior commander in his army af’ter he‘

i “ P !‘

:became mushm % He led the Alaud1n KlnlJl s army agamst the klngdoms of Yadava the :

Kakatiya, and the Pandyan. He’won immense"riches for the s_ultanate. The invasion of
Pandyan by Malik Kafur was an unprecedented achievement that any Muslim invasion

4

could ever reach in India. In Deccan Kafur was so much successful that Aluaddin turned
up to be a puppet in his hands.97;"' L
Conclus1on S, *' S

FOa R v .
4 : } E

& “, - y‘._ ) N
- e =

T

kInds of Eunuchs in Paklstan and thelr sallent features The chapter surfaces that Islam o

L only recogmzes two genders men and women and that the castratlon is not allowed in
- Pakistan as not perm1551ble under Islamlc Law The chapter also proves that the Eunuchs
‘enJoyed more pr1v1leges and powerful status in the past. The past glor1es of Eunuchs . '

descnbed n thls chapter may help in prov1ng that why Eunuchs cannot play any other."_“ .

¥

social roles than the stereotyped _roles of Eunuchs in Pakistani soc1ety. Moreover, -the

chapter proves that Eunuchs, enjoyed religious sanctity in the Greek mythology and

“Hindu scriptures.'During the Mughal rule, the Eunuchs were successful leaders and were

able to influence the national level decisions as they were considered trustworthy during

that era.

‘ % Pragati Sen, “Complete Biography of Malik Kafur”,
" http://www. preserveartlcles con1/2012031026316/complete blographv—of-mahk-kafur html. -

7 Ibid.
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The basic infoﬁnatibn/descﬁptién about Eunuchs creates a link betWeen this chapter and

5

= .

the next chapter wh_ich aims at describing the Eunuchs rights in international human

rights law and Pakistan’s Constitution..Given the historical baCkgrc_:iund of Eunuchs status

in the past in this chapter, the ﬁghts of Eunuchs 1n international human rights law in the

i

- next chapter on one hand creét@s a coherent link between the two chapters. And linking *

of these two chapters may pave the Way'to determine as to whether the Eunuchs enjoy

equal rights in Pakistani sbciety under international human rights law and constitution of

Pakistan, 1973 on the other hand.
. . ‘ - N ¥
¥
2 .
S ;
-~ . v
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Introduction oL

Cha.pteru#OZf L

Y

~ Eunuchs nghts in Internatlonal Human nghts Law and

R Paklstan S Constltutlon

B,

+

Based on the basic information on_Eunuchs in Pakistan in the carlier chapters it is

apparent that Pakistani society comprises.three genders i.e. men, women-and Eunuchs’

" with varied population distributions. The ‘total number of actual population’ ofv the - -

~ . . . . Wl e

eunuchs may not be availahle due‘:to“ the reason that many of the,eunuchs are' not -

s -

. "reglstered as eunuchs and are reglstered as men or women Moreover many men and .

% & .
L -

women have also dlsgulsed as eunuchs to earn easy money It has to be ascertamed 1n thls:

chapter as to what are. the standard cr1ter1a set by Intematlonal Human nghts Law for .

J,\ ;
¥ %

extension .of rights' to Eunuchs. In this chapter, the international instruments of Human “

.\

" Rights and Constitution of Pakistan shall be examined to determine the mechanism the.‘

states are to form for establishment of discrimination free s"ocieties.”*vThe emerging

-

conflict on extension of human rights to Eunuchs between Islamic Law and International -

Human Rights Law'with speciﬁcreference to Pakistani society shall be elaborated. In this

~ chapter the issues in connection:Av_vith;‘Eunuchs’ rights to inheritance shall -be discussed
' - briefly. The chapter shall discuss the decision of Supreme Court of Pakistan on Eunuchs.l

"The potentlal COIltI’lbUthIl of the dcc1s10n of Supreme Court of Paklstan for the rlghts of_

e . N
“F ®,

eunuchs shall be hlghhghted in this chapter Th1s chapter shall help i in understandlng

legahty of thé var10us forms of dlscrlmmatlon with Eunuch community to- be d1scussed in

!

succeeding chapter. The dlscussioh w1ll be followed by a conclusion. .

"
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International Human Rights Standards in Relation to Rights
The UN Charter, which is considered as one of the strong steps in formation of human
rights regime, protects the rights of human beings in terms of Article 55 (c) which says
“Universal respect for, and observance of, human rights and fundamental freedoms for all
without distinction as to race, sex, language, or religion”.”® This article condemns all
kinds of discriminations based on sex and other factors as mentioned. Furthermore,
Article 56 of the Charter also confirms and necessitates the protection of all human
beings by the respective states in these words, “All members pledge themselves to take
joint and separate action in cooperation with the Organization for the achievement of the
purposes set forth in Article 55”.%° The analysis of this article-will surface the reality that
all the member states are under obligation to take joiﬁt and separate actions for

achievement of an ideal situation as envisioned in article 55.

The preamble of Universal Declaration of Human Rights, constituting a part of
international customary law, starts with “Whereas recognition of the inherent dignity
and of the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world’1%, Article 1 of the Declaration
also provides that “All human beings are born free and equal in dignity and rights.
They are endowed with reéson and conscience and should a‘ct towards one another
in a spirit of brotherhood”.!’! This article of the Declaration is binding force on all the
states and people. Article 2 of the Declaration goes a step further and like UN Charter
condemns the discrimination against any human being on the basis of sex and other

factors in these words:

%8 Article 55(c) of the U.N charter.

% Article 55 of The U.N Charter.

19 Preamble of Universal Declaration on Human Rights.

~ 190 Article 1 of Universal Decalaration On Human Rights.

29



“E&éryone 1s 'entit!ed to all the ri’ghtsand freedoms set forth in
this Decla_raticn,' withont ‘distincti'on of any kind, such as race, color,
sex, language, reﬁligion,; political or other opinidn,' national or social
drigin propert);;‘ birth or other status. 'Furthermdre; no distinction
shall be made on "the basis _of the political,” Jurlsdlctlonal or
international status of the country or territory to which a person
belongs, whether it be independent, trust, non-self-governmg or under ;

any other limitation of sovereignty”. 102

¢ The International Covenanton Civil and Political Rights (IVCCPR) in its articie 2(1) of -

part II categorically emphasizes upon the Member states to ensure extension of rights to

- all without any discrimination in these words:

“Each State Party to the plesent Covenant undertakes to G
Arespect and to ensure to all individuals w1thm its territory and
"'_’subject to its Jurlsdlctlon the rights: recognlzed in the present‘
Covenant, without distinction of any kind, such as race, colour, sex,
'language,‘ religion, political or other opinio.n, ‘national or social

origin, property, birth or other status”.'® I |

~ Article 6(1) of the ICCPR states "Every human being has the 1nherent rlght to
~life. Law shall protect th1s rlght No one shall be arb1trar11y deprlved of h1s hfe" 104 Artlcle '

4 of the ICCPR states that th1s r1ght cannot be waived "even in t1mes of pubhc emergency .

“1

threatenlng the life of the nation". Unlawful and extra _]udlClal kllllngs of Eunuchs clearly

contravene the right to life'®. Article 26 of the ICCPR also condemns the d1scr1_m1nat10n.

on the prete)it of sex in thistune:

" 192 Article 2 of the Universal Declaration On Human R1ghts

5

103 Article 2(1) Part II of International Covenent on Civil and Political R1ghts ’
' Article 6(1) International Covenent on Civil and Political Rights, Shoma A. Chatterji, supra'n, p 02
105 Article 4 Internatlonal Covenent on Civil and Political nghts Shoma A. Chatterji, supra n, p 02

S
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when such painbor‘ suffering is inflicted by or at the instigation of or :
a_cting in an official capacity. It does not include pain or suffering’ . °

. -- ’ . i - oE; * 5.0 . ' . " . a
arismg only from,inherent in or incidental to lawful sanctions”

3

o . Article 2 (1)109 of CAT lays down “l. Each State Party shall take effectlve
leglslatlve, admlmstratlve, jlldlClal or other measures to prevent acts of torture in

" any territory under its A Jurlsdlctlon”.‘» Article 410 of CAT prescrlbes:

o

“Each State Party shall ensure that all acts of torture are

b
[

offences under 1ts crlmmal law. The same shall apply to an attempt to
commit torture and to an act by any person which constitutes
comphclty or partlclpatlon in torture 2. Each state party sllall make
‘these offences pumshable by appropriate penaltles which take into

account their grave nature

g , Convention On the Rights of the Chi‘ld vide Article 2(1).l ! mandates state parties: -

. “To_ respect,_,and ensure the rights set forth in the present

~ Convention to each- child ‘within thei.r jurisdiction without -
‘. dlscrlmmatlon of any kind, 1rrespect1ve of the child’s or his or her
parent’s or legal guardlan s race, colour, sex, language, rellglon,
s+ o0 - political or other opinion, natlonal cthnic or ‘social origin, property,

.dlsablhty, birth or other status »

Article 7(,1),1'1'2 of Convention On the Rights of the Child lays down:

“The child shall be reglstered lmmedlately after birth and shall

have the rlght from blrth to'a name, the rlght to acqulre a natlonahty

19 Article 1 of Convention Against Torture. =~ - . — P
. 1% Article 1 of Convention Against Torture.” ~  ° ' - t

e L 1 Article 2 of Convention On the Rights of the Child. 4 ’
R 12 Article 7 of Convention On the Rights of the Child. = -

4 - . . 3

W

with the consent or acquiescence'of a public official or other person AU

T e
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v. Q : _ ‘and as far as possible, the right to know and be cared for by his or her

. parents.”

Article 9(1)'"* of Convention on the Rights of the Child mandates:

Ay -

“State parties shall ensure that a child shall not be separated

."ri"
‘h

: from his or lier parents against their will, except when competeut_
authorities subject to ]udICIal review determlne, in accordance with
appllcable law and procedures, that such separatlon is necessary for -
the best interests of the child. Such determination may be necessary in

“a particular case such as One illvolving abuse or neglect 6f the child by“_. '
the parents, or one where tlle parents are. llvmg separately and a
decision must be made as to the chlld’s place of res1dence N Cos

Article 19(1)!" of Convent_io_n on the_ gRights.of the_ Child says:
‘;State“ parties‘ shall take “all vrappropriate leglslatlve,~
e . admlnlstratlve, soclal and educatlonal measures- to protect the chlld ‘

" from all forms of physical or meutal v1olence, injury or abuse, neglect

or negllgent treatment, maltreatment or explortatlon, including sexual '
~ abuse, while in the care of parent(s),legal guardla.n(s) or any other

person who has the care of the child”

- The above extracts from the major international human rights instrurnents, to most of

v o which Pakistan is a party, reject all forms of discrimination on the basis of sex. E\)cn' if
Pakistan is not party to any of the above mentioned instruments, Pakistan'.'can’t flatly

| deny jurisdiction of the same as they are part of Customary International Law. The above _

_instrunlents also mandate the state pa_rties to from a mechanism which can play aroleto -
counter all type of discriminations on the basis of sex or any other unjustifiable reasons.

" Pakistan as the state is under international obligation to. remove all’ kindsl?ef

w N

-

13 Article 9 of Convention On the Rights of the Child.
- " Article 19 of Convention On the Rights of the Child.

5 . . : O 2 v ‘:ivK
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'.Eunuchs_‘and the Cpnstitutio_n_gqf Pakistan

ks i ik = 1 S e ok s 4 N s

_ discriminations agaihgt any human beinghinclu'ding Eunuchs. In additions to all the abové;

1973 constitution of Pakistan (hereinafter mentioned as CopStitution in this chaptgr) also .

N L3

emphasizes upon non-discrimination against any human being on the basis of sex. -

b1

o

Article 25(2) of “Fundamental Rights”. .says “There shall be no disérimina_tioh on»the

LWy
AN

basis of sex”.!'> Whereas, the discrimination with Eunuchs'in Pakistan all levels is based

4 .

< RS

Lot
.3, -

Al human rights instruments proteétrth'e rights ‘of human'beings including ‘Ellmuchs, no

A
4

instrument has yet been enacted which pre-dominantly protects the rights mof_ Eunuchs

S b

The rights oftﬁli'mazm breijngs of any qationaiity cé.nnot and ;iloul"d'.not“l?e. 'reqc’luce_d)/c‘uwrt;ilgzd{'
‘ovr limited OWipg to .ge};der related 1ssues While,“dﬂ?eprivﬂling Eunuchs from empléiyine;;lt,"
inheﬁtance,_ and (éfhey'fun\d'arpental'n'ghts,Pak’iéfani society aﬁd §té§§ §ta:nds contrary £o
the .basic principles e;tab!ishéd by the human. rights instruments on which human rights :
‘”regime is"‘ erec::téd at the int;er_national ley?ll The intc;nafi;)ﬂal i;istl;ulﬁel;fs forming tﬁe .

_ international human rights law protect human rights of all human beings including tl_{e

' K -
- . . . .
e % . . 3

Eunuchs.

Pakistan has no doubt constitutional and international human rights obligation to proteét-

x

and ’pron_lote the rights of all without discriminations. ‘The same has to- be subject to

Islamic Law as under its Constitution, the state religion of Pakistan is Islam. Moreover -

N

gonstitutibn obligates P"akistan to give preference to Islamic Law. Such preference or the

tilted approach to Islamic La@{at times creates a situation where tll@fe is room for

emerging conflict between Islamic Law and International Human Rights Law on certain

§
a

- 113 Article 25(2) chapter, | part 11 of Constitution of Pakistan.
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As per. Islam1c law, clnldren born Eunuchs are mostly brought up as men or women

dependmg upon appearance of their gemtals 119 In case the shape of their gemtals is

~

difficult (Termed as Khunsa e Mushk1l), which makes it dlfﬁcult to ass1gn any sex, st1ll

assignment of sex is necessary on shape of gemtals or urmatmg system. If the sexual

characteristics of a ch1ld are not recogmzable 1t is better preferred to ass1gn female sex 120

®

to maintain privacy of the child. In Islam the share of men and women in inheritance is
different. Thus the inheritance of Eunuch child is based on his/her gender. In simple
terms if the child’s gender is female, it may be extended the share that of females are
entitled to. Similarly if the child is male, it may be extended share that;of males are

entitled to

x
*

Islam only protects born Eunuchs in such a way that their gender is determined

according to -their urinating system. Islamic "law, however, doesn’t recognize and

%

encourage castrated and fake Eunuchs.!?! Castration is also an offence of Itlafe-i-udw??2

x

and Itlaf-Isalahlyyat i-udw.1?3 Castration may not even be allowed by Internat1onal Law

because ﬁrstly, it is agamst human dlgmty and secondly 1t poses ser1ous nsks to human'

» . +

health l1kely to affect the right to health Castrat1on a1ms at encouragmg Eunuchs in

¥ a

s1ng1ng, danc1ng and most l1kely to prost1tutlon which is morally and legally proh1b1ted in
an Islam1c soc1ety While, these occupat1ons may be allowed by 1nternat10nal human
rights law they are proh1b1ted under Islamlc law. This leads to a tens1on between the two

The tension could not be resolved. According to Pakistan constitution Islam is the state

-

bid. , - ’ ‘
120 Thid.
121 Surah Al- Nisa Ayat No [4: 119], Al- Quran

122 Section 334 of Pakistan Penal Code-PPC.

123 Section 335 of Pakistan Penal Code-PPC
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them. They are mostly not g1ven any share in 1nher1tance after death of the parents

© law.

&

oo

- religion of the country; no law in conflict with Islam, could be introduced.‘_However, the’ 4

state may make certain law and policy prog'ram as rnentioned below:
(1) Ensure all human rights for born Eunuchs -

: ¥
4

(i)  Ensure rnedical help for borrn Eunuchs if possible'in order for them to becorne

normal human being male or female

(iii) - Rehabilitate castrated Eunuchs in society through policy measures-
(iv)  Ban castration by law o -

. Mostly Eunuchs don t remaln w1th famlhes due to somety s unacceptable behav1our w1th‘ .

A

l,g

Be1ng human belngs it is the1r nght to en_]oy right to 1nher1tance 125 There however ex1st ,

- some isolated events where1n Eunuchs were g1ven property in 1nher1tance by departmg .

0

'parents 126 Eunuchs are human belngs therefore they require all those materlal thrngs ‘

which a male or female person does to,lead_the life. One born Eunuch'of HaﬁZabad came

to know about death of his'father‘a'fter‘. one and half years.'?’ When he visited home he

was neglected by his three brothers and two "sisters.m He was not even given any share in-

1nher1tance as hlS brothers and sisters believed that he d1d not need any property

’Agamst thls d1scr1m1natlon mostly Eunuchs don’t protest and resort to any court of

130

The situation worsens when on death of any Eunuch or Guru relatives come to claim for

inheritance because as per Eunuchs, the family does not accept a Eunuch child due to

. 12 Saif Ur Rehman supran, 54 p 192, »

125 Ibid.
126 Ibid.

- 1271bid, p.no 193.

128 Tbid.

129 Thid,
130 bid.
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Pakistan. The | court ,_'\Jotherwis'e. has given clear directions ‘for registration : and "

3
X

accommodation of the eunuchs children in schools.

There is a possible apprehension regarding extension of 'i-ight, of far‘nily'iliheritance to

eunuchs in Pakistan as all laws in the country have to be in éonéoﬁancc with Islamic L'aw.'k

"
"

Islam recognizes onl)} two genders i.e male §111d female, thus recqgniiiﬁg Eunuchs as a.
separate gender as _J“quhanath” by Supreme Court of Pakistan. seems to attract some -

complications over the issue of rights of inheritance as per I_slémic‘ Law since Islamic .

Wi

Law on family inheritance prescribes share for men and women only. .

PO
z,
- ki

Conclusion B

L Frbm tlﬁé chapte_r: we conclude .thatvbdoth»“the' Inte-rnational Hﬁman Right,s Reéime through
its infernational human’ rjghfs inétr&iné;lts and A(Hjonstituti:o'il ,o;' Pakisyan ‘do “réeco.gnizﬁe.' :
»api)licativon of righté to Euﬁuchs but at cé;tain ,points there is always potential - for
’inéomi)atibility between iﬁtefnational imman rights law and Constitut_iém of Pakilsfan as B
the state -of Pakistan is ;)bliged.to prefer I'slami:c Law under its .conStitutidﬁ. It is

, conclu.ded fro'ni thi; chapter ;that“z.iltho‘ug'h, the decision of tije Supre‘me Coﬁrt’s d@cisibq i
in CP-43/2009 con..tributes to the riéhts of Eunuchs’ yét. it seems t§ att'rac‘(t sone-
: contfadictiqns With the Iéiamiq Law o)‘n thé issue of Inheritance. The_chﬁbter coﬁélud:es

* that in Pakistan the right to inheritance to Eunuchs is based on the assignment of gender

to Eunuch at the time of birth. This chapter also reveals that the castration is not allowed

by Islamic law'*! (because it is an offence Itlafe-i-udw'*? and Itlaf-Isalahiyyat-i-udw43)

and internatioxial_ ‘human rights law because it is againSt human dignity and it also poses

' serious risks to human health, likeiy to affect the right to health. Aécording to Pakistan

141 Surah Al- Nisa Ayat No [4:119], Al- Quran
142 Section 334 of Pakistan Penal Code-PPC
13 Section 335 of Pakistan Penal Code-PPC.
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constitution, Islam is thestate'religionof the country; no law in conflict with Islam, could

e be introduced. However, the state may!make certain law and policy program:

F () Ensure all human rights for born Eunuchs

e : C ‘ ) .

I- ) (i) .- Ensure medieal help for born Eunuchs if possible in order for them to become

normal human being male or female
(iii) \ Rehabilitate castrated Eunuchs in society through policy measures .
(iv)  Ban castration by law
K k From this chapter it can be concluded that the state of Pakistan is in need to implement

International Human Rights Law at many junctures to extend the rights to Eunuchs "
~within the National and International ‘,framework of human rights. i"From this ehanter: we
-draw the eonclusion,that Pakistani state needs to frame a mechanism to guarantee basic
I I ' rights to Eunuchs. Pakistani state is in urgent need to uphold the respectable status of

Eunuchs and basic norms established through UDHR. Pakistan as ‘a member state

(Signatory) is required to implement applic_ation of all rights "'enshrin’ed through- lCCPR o
to Eunuchs being human beings and.even to develop Eunucli cOmmunity in as much‘ as to""
be consldered as equal to males and females with respect to r1ghts Tlns chapter also‘
" surfaces that Pak1stan1 state in lme w1th ICESCR has obllgatlons to prov1de bas1c r1ghts
.enshnned therem for Eunuchs Pak1stan1 society has to adhere to its const1tut10nal
' provisions regarding extension iof fund,amental rights to all human beings without an&
' 'dlscnmlnatlon based on the sex. The above all obligatlons whlch Paklstanl state ‘is
! obliged to fulﬁll are subject Paklstan s 1973 Constltutlon and Islam1c law The Islam vand

=\ L International Human nghtS Law on recognltlon of Eunuchs stand 1ncompat1ble Islam

recognizes only two genders ie. male and female. Whereas Intematlonal Human Rrghts

i
;
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Defining the word “Discrimination”
The culmination of different meanings of the word “Discrimination” leads to the
" following two standard definitions'**

1) The unjust or prejudicial treatment of different categéﬁéé of people or things *

especially on the grounds of race, age or sex
2) Recognition and understanding of the diff‘erence.betweeﬁ‘one thing and another.

.N'on‘ Acéepfahce by Family/Parents

_Eilnuchs are not accépted by pﬁrents alnd family'%, but surprisingly the family remains a
serious concern for the_ Eunuchg as there ha?e becp various i:nstan'ces in the_iEunuch
communilty wherein’ Eﬁnuchs send money, earned thrdugh_ whatever source, to their

~

f‘e}milies."46 Many a times, real Eunuchs are even handed over to Eunuch comniunity by

-

parents themselves.'¥” The birth of a Eunuch child in our society is consideted a matter of
shame and embarrassment. 8 Even if in childhood the custody of real -Eunuchs is
- possessed by parents, the Eunuchs mostly leave homes in the later span of their life due

to unwarranted criticism at the hands of ‘fam,ily members'?¥, friends at schools and in °
neighborhood and teachers.'® The family members_consider Eunudhs ‘as cause of their~ -
disgrace and stigmatization for the whole family,'s! which makes them undignified in the

society. On deviant behavior of Eunuchs, family members even sﬁbj ect such children to

144 Advanced Oxford Learners dictionary.

145 Sonya Carolme Hahm supra n, 63.p 36.-

146 Tbid.. .

147 Humaira Jami supra n, 116. p8

© 48 1hid. .

- Dr. Sharful Islam Khan supra n,"22. p 05.
130 Ms. Gulnaz Nisar Bhutta, The Third Sex On the Fringes of Somety, Islmabad p.no 04 also available at
http://www.lead.org. pk/hr/attachments/Compandlum/O1 Civil_Political nghts/The Third_Sex. pdt (Last
visited 15-03-2013) ‘ : :

151 Muhammad Ahmed Abdullah supra n, 93. p 03.
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themselves V'Veird‘i among other students, they don’t want to continue their education?’? -

and mostly drop out from schools.’”® The parents on the other hand, insist them to

continue at schools without any realization of the treatment they are faced with at the

" hands of teachers and children at schools.” Such children decidé to continue at schools

but mostly abscond from classes to avoid maltreatment at schools.!”s Such children fall

. victim to sexual abuse out of schools.during' school time by peopvle.”-6 Eunuchs who
~ always remain on hunt for charming such children to their society also don’t miss_this
| chance.177 At an ayerage they have ﬁrst sexual encounter at the age hett)veen78-'12 years" '
and that also with force. 178'”In Eunuch community they see several souls like them in
. whose company they don t feel dlfferent thus they belleve that they have reached the

- people sumlar to them179 though their hfe in that society is also not even safe

"The problem only intensifies when BEunuch children leave théir houses due o
* discrimination by family members, friends in neighborhood and at schools, and by the
society at large.8° Once Eunuch children leave home, later or sooner they resort to

Eunuch society'8! wherein they mostly embrace to life-long prostitution®? due to non-_

other reasons mentioned above. The prostitution (Homosexuality) is strictly forbidden in

172 Dr. Sharful Islam Khan supra n, 158. p 06." -
17> Muhammad Ahmed Abdullah supra n, 145.p 03.”

17 Tbid. , c .
~ 1Sonya Caroline Hahm supran 161 p36 - s - C

176 Thid.

. 7Ibid p.no 04.

178Dr. Sharful Islam Khan supra n, 164. p 09.
179 Sonya Caroline Hahm supra n, 167. p 36.

© 180 Ms. Gulnaz Nisar Bhutta supra n, 163.p 06.

181 Sonya Caroline Hahm supra n, 171: p 48.
182 1bid.

47
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Islam. 183 The dis’cri'minati:on wifh the Eunuch children at: schools, neigth{hdoll apd'
horﬁés bears pr’oblefms for Eunuch in terms of family life, employmeht, healt}l, education
and dignity and the s'ame’. causes jnfringemeht- of their many non-derogatory r_ight;. The
: positién.of Eunuchs W‘Qul.d have been‘differént had parents, fami'l-y ﬁlembers_ andﬁﬁs’oc'iety-
understood their sexual deformity and had _ﬁot discriminat;d them. 13 The above
1hentiqned treatment c:)f euﬁuchs in society, is in Cont;édiction with tﬁe deCig@dn of -

Supreme court of Pakistan.'®’

Institutiqnal Discrimination at hospitals and other ofﬁces
N O.ften. Eunuchs face_disci‘imiﬁation in h;)spitalsv186 as the doctors and oth'e'r'nursiflg §tatif
-laugh at theln-‘l87, thi-s is why m(')st‘ 6f Eunuchs ;lon’t resort to medical treatment at gelief;l
hvospitall‘s.188 More so they aré also denied health and psych‘olo:g‘ical a-s;istance.lg.9 The
‘medical establislmént di-ss:rimihates the Eunuchs 'whether' they go ‘for simple ailments or

they resort to hospitals for treatment -of any ’sexually transmitted disease.'® To avoid

insulting treatment, they resort to 'self-_medication_or call doctors at their hoines in

191 T -

A

presence of their Guru'in case-of any emergency.
The Nirban Eunuchs become Eunuchs by a surgery called castration which is carried out
in most cases by the se’nioﬂr' Eunuchs. Although conversion of Nirban Eunuch by surgery

is not allowed in Islam'??, yet unfortunately in Pakistan most of the Eunuchs undergo’

these surgeries in extremely dangerous and unsanitary conditions, at the hands of senior

183 Quran (7:80-84), Sahi Bukhari, 1986, p 121-122, Abu Dawud (4448-4462)

18 Sonya Caroline Hahm supra n; p 48. .

185 Constitution Petition No: 43/2009

186 Ibid, p.no 04. o

187 Ibid.

188 Muhammad Ahmed Abdullah supra n, 165. p 05.

18 Humaira Jami'supra n, 141. p12.’ '

19 Ms. Gulnaz Nisar Bhatta supra n, 172. p 04.
1! Saif Ur Rehman Rana supra n, 122. p 258.

192 Sahi Bukhari, 1986, pg. 8.
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- by the doctors.?!3

‘ Itlaf-Isalahiyyat-i-udw.2!2 However, for curing a disease such operations can be advised

Islam has strictly fofbidden‘ homosexuality. 24 In Islam men or women who are in

similitude of each other have been cursed.?!> Every time it is action that has been cursed

or condemned or declared punishable and if the same action is carried out by members of

\

the other two genders it is equally punishablé. It is' misfortune that mostly in Islamic

society the aboveﬂvbinjunctibns are misinterpreted when comes’ to rights of Eunuchs -

because they are treated as symptoms of disrespect. and hatred based on the disposition

that Islam curses them. But it is the men.or women, who are in similitude of each other,

have been cursed 2*°not all the Eunuchs have been cursed.

Dlscrlmmatlon By general publlc

General publlc d1scr11n1nates Eunuchs in Pakistan to the extent that people attnbute the'
© térm AEunuch with an abuse to a man ‘who is whimsical and ineffective.2t? Contrary to

. that, Eunuchs can do all other things except their disability/inability to bear children. The

i

- society in Pak‘iétan_ has secluded Eunuchs from mainstream activities.22® Their role in the

society has been limited to only dancing, begging, prostitution and other cheap works as
society at large does hbt;afford their any other productive role for development and

progress.!® They are virtually not allowed to educate.??® They can not even move in the

5

22 Section 335 of Pakistan Penal Code-PPC

213 Humaira Jami supran, 194. p 11

24A] Quran (7:80-84), Sahi Bukhari, 1986, p 121-122, Abu Dawud (4448-4462)
25 Sahi Bukhari, 1986, pp. 513 514

216 Ibid.

217 Humaira Jami supra n, 203.p 03.

218 Ms. Gulnaz Nisar Bhutta supra n, 181. p 08.

29 Tbid. '

220 Ibid.
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" not take the matter seriously.

society ﬁ'eely like'males ahd females which is against their right to appear in "pu.blic

without shame.

~ Due to social and economic limitations, Eunuchs.are constrained to specific professions

whose adopticn; does- not endovy them any respectable position in the society.?? Their
homes are places of insecurity.222 Oftelr 11riscrea11ts rush intoltheir houses without any .
permission and subject\ them-wlth sexual harassment.?? Violent people even .dd hot
refrain from kidnapping Eunuchs. 224 At times after sexual assault'so'nie of liunuchs are -
even killed.225 On resortihg to police by guru or other friends of deceased, the police do .

226

Islam does not allow homosemlality.227 Due to exclusion of Eunuchs especially in terms.

of employment, they in most of cases make prostitution (horrlosexuali_ty) as also their

- profession for their sustenance.??® All Eunuchs are not prostitutes.229 They can have other

profess1ons ‘but they face antipathy at the hands of other colleagues they thus prefer
prostltutlon as many like them are already in that profess1on As commerc1al sex workers

they are placed at the bottom in the hierarchy of sex worke1s 20 They as sex workers face o

e

_ extreme‘and brutal sort of Vlolence at the hands of police and their customers, at police

2 Ihid p. nc 02..
22 1hid, . :
223 Sonya Caroline Hahm : supran, 189 p46. ¢

24ppig, - | | o R o | o
225 [pid. : oL : o )

226 Ibid. .

227 Al Quran (7:80-84), - Sahi Bukhari, 1986, p 121-122, Abu Dawud (4448-4462)

228 Ms. Gulnaz Nisar Bhutta supra n, 208. p 04. s

23 Ferrari, “Divinity, tradition and prostitution among the Eunuchs Being a non-gender spec1ﬁc in 21st

century ~ South " Asia,” Trickster, 30-03-2013. Available at

http://trickster.lettere. umpd it/archivio/3 _prostltuz10ne/numero/rubrtche/sguardr/ferrar1 Eunuch/ferrarl Eun
uch_eng.html . N

- 20 Smarak Swam supra n, 156 p 58
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stations and even at their homes.?3! Adoption of sex profession by Eunuchs is mostly not.

PO

intentional but due to largely lack of . lemployment opportunities and ‘social
compulsio'ns.,?32 The'm“ajor;factor behind this treatment is that th¢ sociefy does not
ﬁnderstand the faci that. théy do not conform to the accepted géndeAr'cl-ivisio‘ﬁs in the
soci.ety.233 M,Ost of the_: Eunuchs hail either from poor or middle class segment of society

which makes the;ri vulnerable to harassment by police and general public.23* Their gender

based discrimination makes the Eunuch community as the most disempowered social

~circle in the society. 235 The above mentioned treatment of eunuchs in society, is in

contradiction with the decision of Supreme court of Pakistan.2¥

”

Discrimination by Media

The media has undermined Eunuchs as it has obstructed it élm‘os‘tlirre\"/ersibly by showing |

them as a evil group of 'people‘ with criminal intuitions or as the objecté for laughtér'in

S

: .movies, dramas, or different comedy shows.?3” The media has not depicted anything that

shows their problems except in a Pakistani movie “BOL”. The media mostly describes

their pe_ssimistic perspective of life.?® So far the real life problems of the Eunuch
. community are concerned, there is mostly a pro’fo'undr silence in media. 239 While

depicting a Eunuch; the media, follows discriminatory attitude towards Eunuchs.2%0 Mr. - -

Javed _Chaudary is a senior journaliét who mostly writés in daily Exﬂress under the

caption “Zero Point.” His article on “Khusra e Azam” appeared on 25™ November 2010

Blbid. . L :

22 Ms. Gulnaz Nisar Bhutta supra n, 218. p 02.
B3 Smarak Swain supra n, 220. p 58.

4 Ibid.

35 Tbid, R

236 Constitution Petition No. 43/2009

237 Shoma-A. -Chatterji supra n, 103: p 2
B81bid. . . '
239 Ms. Gulnaz Nisar Bhutta supra n, 222. p'08.
240 Tbid. )
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wherein he has commented on the Eunuch beauty contest in Thailand. He has portrayed

‘Eunuch community as the ones who cannot do anything and has related them to our

politicians and other members of civil society for sake of criticism on them. This article is,

-

an ideal example of social'discrim‘ination with Eunuch community at the hands of

medla 201 On GEO TV in Khabar Nak program many t1mes Eunuchs' are shown as a

- laughlng stock. .

Dlscrlmmatlon in Employment

In Paklstan the Eunuch commumty faces ‘the worst form of discrimination in terms of

employment. The Eunuchs are denied quota in employment242 either in Govt or private:

* sectors.?3 The right of entry to respectable job depends upon educational réﬁuirements of.
" an individual.?* The unemployment and under-employment patterns in a part_icuiar'__
country, results into a hard competition among the candidates. 2% During my.interviews

and_after »reviewing the available literature on the Eunuchs, it has been found that most of

the Eunuchs are not educated. However, only few have higher degrees. They are not

virtually allowed to adopt the brofessions of their choice.?*® They also can not get jobs

~ due to lack of education.?”” Even if they are able to somehow manage to get some jobs,

'they are kicked of their jobs on the grounds that they destroy working environment,?8 In

certain cases Eunuchs were abused verbally, physically, and éexually at'the.places of

their jobs for that even illey were not able to get justice. Thds, their choice has to be

21 Javed Chudary, “Khusra e Azam” , Daily Express, Nov. 25, 2010

22 Humaira Jami supra n, 207. p 14. ] -
243 Smarak Swain supra n 220. P'58. ’
#430nya Caroline Hahm supra n, 213. p 42

© 2% Ibid, p.no29

%6 Smarak Swain supra n, 232. p 58.

247Dr. Sharful Islam Khan supra n, 170. p 06.

8 Ibid.
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limited to begging, dancing, singing’, sex work or cheap joubs etc?*? as society at large

considers them inferior beings due to their gender and also due to their involvement with

. prostitution, though all Eunuchs are not prostitutes.25 However, presently a few Eunuchs™

have made their ways to show biz fashion designing etc.?®! For survival, the human
beings have to depend upon some economic or income resource. There are various
sources of income in Pakistan, but to Eunuch community the ways opef, are mostly

limited to sex work, dancing, singing, begging etc?2due to social discrimination.

- Discrimination can also result in segregation from the job market or certain jobs.?*3 Now

- due to modernization, the Eunuchs have to excessively be constrained to begging and sex

work?>* as the other ways of income have minimized due to media progress.

There are very few Eunuchs who are educated. Whereas, the crucial factors to get

-employment in Pakistan include 'age, educatioh, gender, skills, health, commitment,

approach and religious beliefs.? The factors i.e. gender, education and skills supplemént

to economic and social vulnerabilities of Eunuchs.?*® When competitibn in jo‘b‘market
leads to economic insecurity it can result in unemployment and under-employment which
reduce. well-being, dignity?7’ of the people generally. Even for those Eunuclis who are

éducated and who manage to overcome the‘difﬁéﬁlt obstacles in getting education, it's not

easy even for them to find a job and be treated with respect in the society.?*® The Eunuchs

29 Ms. Gulnaz Nisar Bhutta supra n, 228. pO2.
20Fabrizio Ferrari supran 219.
21 Ms. Gulnaz Nisar Bhutta supra n, 238. p 02..
252 Muhammad Ahmed Abdullah supran , 179.p 02.
253 Sonya Caroline Hahm supra n, 29, Dr. Sharful Islam Khan supra n, 242 p 06.
4 Ms. Gulnaz Nisar Bhutta supra n, 240. p 02. ,
255 Sonya Caroline Hahm supra n, 242. p 28-29. . - K
256 Ms. Gulnaz Nisar Bhutta supra n, 243. p 06. '
37 Sonya Caroline Hahm supra n, 244 .p 28.

- 2% Ms. Gulnaz Nisar Bhutta supra n, 245. p 06.
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who don’t want to indulge into sex work and try to do some other cheap jobs like cooking _

etc, they also face problem of being paid lower than even the minimuhi ‘wages.2>®

¥

In government departments quota has been’ prescribed for women, minorities and for

- disable candidates. For various recruitments disable candidates are encouraged. Disabled -

Peoples’ International (DPI). defines disabilit); as follows: “Disability is a functional
limitation within the individual caused by physical, intélléctual, emotioﬁal, or sensory

impairments”. 260 Although Eunuchs fulﬁll the requirements for being coilsidered for

 recruitments as disable, ‘“yet' due to social 4discri‘m'ination they are not able to make their

‘way to government service. The Supreme Court of Pakistan has directed formulation of
the mechanism to treat the eunuchs, :t_he way the disable people‘are dealt when comes'to '

employment. 26!’

_ Discrimination In Right Of Inheritance

‘Under Islamic Jurisprudence and the Constitution of Pakistan sex/ gender is recogni%éd

'as male and female. %52 Islam endows' equal ‘rights and opportunities for all human

beings.28% In Islam the share of men and women in inheritance is different. Thus the

inheritance of Eunuch child is based on his/her gender. In éimple terms if the child’s
-gender 'i§ female, it may be extended the share that of females are entitled to. Similarly if

the child is male, it may be extended share that of males are entitled to.

259 1bid, p.nio 43.

260 http://www. chowranm com/thlrd gender-and-their-status-in-pakistan. html, visited:11/1 1/2012

261 Constitution Petition No. 43/2009 -
262 Major Acts, 1987, Humaira Jami supra n, 231 plO
263 Humaira Jami supra n, 250 p 09. .
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Mostly Eunuchs don’t remain with families due
. . R

to society’s unacceptable behaviour with

them. They are_mdstly not given any share in inheritance after death of the parents.264

>

\ .

" Being human beings it is their right to enjoy right to inheritancg:.zss There, however, exist

some isolated events wherein Eunuchs were given property in
. . . R Ty

parents.?*® Eunuchs are human beings therefore they require all those material things

which a male or female person wants to lead the life. One born Eunuch of Hafizabad
came to know abOut deat‘h‘.of his father after one and half years.?®’” When he visited homf_: :

he was neglected by his three brothers.and two sisters.?®® He was not even given any )

share in inheritance as his brothers and sisters believed that he ‘did not need any

property.26° Against this discrimination mostly Eunuchs don’t protest and resort to any

o

court of law.2’0

‘The situation worsens when on death of any Eunuch or Guru'relatives come to claim for ‘

i

inheritance because as per Eunuchs, the’ family does not accept a Eunuch child due to

which Eunuchs embrace Eunuch community, thus the family members don’t have any

right on the property of the Eunuch/Ghru who dies.?’! In Faisalabad an ‘incident occurred:

wherein a Guru died whose relatives occupied property of Guru.2’2 The -Guru was a real

Eunuch who 'bein.g thrown out of his house by parents, joined Eunuch community.?”3 He

reached a position of Guru after death of his Guru and made a lot of property. His

brothers never visited him during his life time. The chelas resorted to cdurt wherein while

264 Saif Ur Rehman Rana supran, 188. p 192.:

. 265 Tbid,

266 1bid.

"267 Ibid, p.no 193.
- 268 Thid.

269 Ibid.

270 Tbid.

Mbid.

272 1bid, p.no 194.
273 Ibid.
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right of family inheritance to eunuchs in Pakistan.?’

interrogati‘on the JAudge' asked blood rélatiyes if they ever gave anything to the deceased

1

~ The judge also remarked that Eunuch community is already miserable, therefore, they

" may.not be dist1}1rbed.~2ﬂ75 The relatives of the deceased filed a petition for appeal which

was also rejected.?’® Moreover, the Supreme Court of Pakistan has also directed to extend

7

Conclusion
We can conclude t_hat-Eumichs are not accepted in families and they are aisosubjec"ced to

physical punishments by their families due to deviant attitudes which is against the

. during.hfs life ti'r'nel.274 Finally the ‘Judge ordered cﬁélgs to take control of the property. ‘

International Human Rights Law, Constitution of Pakistan and Islami'cA Law.‘ Some

schools even do not allow education of Eunuch children from their schools and that in

schools Eunuchs cannot get educatioh due to social barricades i.e. discrimination by

teachers and students. Sometimes, in schools teachers and senior students and in homes .

relatives subj_éct Eunuchs with sexual abuse at very tender age. This chapter also surfaces

. that Eunuchs are only exposed to limited professions i.e. begging, dancing, singing and
~sex work due to various reasons as discussed above and that the police discriminates

Eunuchs. Eunuchs are also subjected,to institutional discrimination at hosﬁitals’, police

stations and other government offices. From this chapter we also find that Eunuchs are

k3

also discriminated as commercial sex workers since they are placed at the bottom in the

hierarchy of sex vaorke'rs,~ though Islam does not allow prostitution. This chapter also

s

reveals that Eunuchs are discriminated based: on religious misinterpretation. Media

-

. instead of working for their cause also discriminates Eunuchs through différent modes of

274 1bid..

275 Ibid.

276 Jbid. L
277 Constitution Petition No. 43/2009
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Media. Eunuchs don’t énjby ‘azlny_re'specitable_ place in the society which is why they résort

~ to Eunuch localities much separate from the ordinary society. From. this chapter, we.

know that the Eunuchs are deprived of their ba'sic>right of employment and right to »

\4

development at par with the other two genders. Eunuchs’ rights to privacy, “life,

employme_nt, respeét, dignity, education, he!___alth and equal treatment ete under

B

- Internatio'rvlalA Human Rights Lav;/, Constitution of Pakistan are not prote;ﬁted in Pakistani °

society. The Eunuchs in most cases are not extended the right of inheritance in

| vCOntradictioh with the decision of Supreme Court of Pakistan.?’® The above all clearly

lead to a conclusion that the legal and social status of eunuchs in Pakistani éociety is very

vulnerable which is not in line with the International Human Rights Law and the

Constitution of Pakistan.

. R 1bid.
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Chapter # 04
Conclusion & Reconn_iﬁendatiohs

Inti‘dductioh

This chapter cémpdses concludi.ng. discussion or sum-up of all the chapters._Through'thi's

_ chapter the main questions of thesis along with findings thereof will be discussed with
arguments. The réspbnsibilities of the state in treatment of Eunuchs shall be discussed.
~ The remedies/policy guidelines/recommendations for doing away,with the discrimi‘natioh

with Eunuchs may be visualized in this chapter.

Findings And Discussion

This brief reésearch based on some interviews and available literature has surfaced some

realities regarding rights of Eunuchs in Pakistan society with respect to Islamic law,.
~Constitﬁti9n of Pakistan and International Human Rights Law. Eunuchs are found in two -

‘btypés i) Born i11ale and female (ii) Fake and castrated Eunuchs.279 The fake and castrated

Eunuchs are not recognized in Islamic society because in Islam changing one’s sex is not

allowed.28° Moreover, castration is not legally allowed because, Tslamic Criminal Law

prohi'bits- castration because it is an offence of Itlafe-i-udw?! and Itlaf-Isalahiyyat-i-

udw.?82 However, for curing a disease such operations can be advised by the doctors.?83

.Tlge thesis also reveals that the eunuchs enjoyed far better and privileged status in past

than in present time. In certain cases, the eunuchs lead dignified life of waniofs and

. 3 :
political influence at state and harem level.

219 Saif Ur Rehman supra n, 252. p 33-34.
280 Sahi Bukhari, 1986, pg. 8 and also Surah Al- lea [4 119]

81.Section 334 of Pakistan Penal Code-PPC
282 Section 335 of Pakistan Penal Code-PPC
28 Humaira Jami supra n, 194. p 11.

60




a%u

' students 29 Bunichs are also subJected fo institutional discrimination . at hospltals

‘The thesis also depicts-that the Eunuchs are not accepted in families and they are also

subjected to physical punishments by their families due to deviant attitudes.?®* Often, real

. Eunuchs are handed over to Eunuchs by parents themselves out of shame285 as the birth

of a Eunuch child in our somety is treated as a matter of shame and embarrassment for

*families.2% They are v1rtually not allowed to educate 287 They can not even move in the

Soeiety fteely like males and females which is ag'ainst their right to appear in public
without shame. The family members consider Eunuchs as cause of their dishonor thus
u_ndesirable for the whole family,?*® which makes them undignified in the society Schools

often do not allow education of Eunuch children in their schools and that in schools

. Eunuchs eannot get education due to social ban*icades i.e. discrimination by teachers and

290

‘police stations?' and other government ofﬁces.292 In Pakistan the Eunuch community
~ faces the worst form of ‘discrimination in terms of employment. The Eunuchs are d__enied

_ quota in employment?®3 either in Govt. or private sectors.?* Media instead of working for

their cause also discriminates Eunuchs through different modes of Media.?®

The thesis also reveals that the international human rights regime through its international
human rights instruments and Constitution of Pakistan recognize application of rights to

Eunuchs. The state of Pakistan is in need to implement international human rights law at

y

284 Myhammad Ahmed Abdullah supra n, 241.p 03.

285 Humaira Jami supram, 276.p 8.

286 [hid,

27 Ibid.

288 Muhammad Ahmed Abdullah supra n, 281.p 03.

28 Sonya Caroline Hahm supra n, 246. p 41.

. 0 1bid.

291 Iphid. ‘ .. N ‘ ‘ >

292bid .

293 Humaira Jami supra n, 282. p 14

294 Smarak Swain supra n 235. p 58.
295 Shoma-A. Chatterji supra n 226.
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: many' jlinctures to extend the rights to Eunuchs within'thc National and international

. framéwork of human rights. Pakistani state needs to frame a mechanism to guarantee

-basig rights to Eunuchs. ‘Pakistani state is in rgent need to uphold the respectable status

of Eunuchs and basic norms established through UDHR. Pakistan as a member state
\"(Signat(').ry) is required to implement applic-ationlof all rights enshrined through ICCPR
to Eunuchs being human beings and even to develop Eunuch community in‘as much as to -

be considered as équal to males and females with respect to rights. Pakistani 's'tate_' in line

with _ICESCR has 'obl.igativons'to provide bfasic‘ rights enshrined th.e.-rein» for Eunuéhsl.
Moreover - all thei i'ntemational, human riéhts in§truments ‘need to be i.mp'lemel'.lted-in
Pakistan with reference to rights of E:unuchs. Pakistani society has ‘to ﬂadhere to its
constitutionai proyisions‘ _regard_ing'ex'tensioh of fundamental fights to gll humgm beings
 without vany discrinﬁhétion based on the sex. The above all actions at the state Ie\./el have

to be subject to Islamic Law.

The instant research works also illustrates that Pakistani society is Islamic and under

" Pakistan’s 1973’s Constitution all the laws in the country have to be in conformity with

-

_Isla’nﬁc law. Under Islamic Jurisprudence.and the Constitutionpf Pakistan sex/ gender is

-~ recognized as male and female only.?® Here international human rights Law contradicts
- with Islamic law and constitution of Pakistan as Islam only recognizes two génders / sex
i.e. male and female. Whereas, international human rights law recognizes various othér

genders includijﬁg‘ Eunuchs. - Int‘ematiohal human rights law goes up to

recognition/acceptance of homosexuals: Islam only recognizes born Eunuchs in such a -

.

way that their gender is determined according to their urinating system. Islamic law,

2% Major Acts, 1987, Humaira Jami supra n, 276. p 10.
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howeiler; doesn’t.rec;)gliizé ciastratedvEunuchs.297 In Islam' castration is an dffence',of
Itlvafe-i-udv_vz.98 _and_Itlaf-.ISalahiyyat-i-ud;v._299 Castration may not.even be alio;zved By

int'emational léw because firstly; 1t ié against human dignity and secéndly it poses serious
risks to human 'healtvh;‘l.i.kely to affect the right to health. Castration aims at _enéouragiﬁg'
Eunuchs in siﬁging, fdanci'ng and most likely to prostitutioﬁ which is prohibited in ah 4
Islamic society. While, these occupations 1i;ay‘ be alioWed by international llqﬁlan rights

law, they are prohibited unde:r ‘Islami‘c law. ’fhis l-e'ads to a tension bétweer_l the two. The |

tension could not be resolved. According to Pakistan constitution Islani is the state

C religion of the country; no law in conflict with 'Iélam, could be introduced. However, the '

Vsta.té may make certain law and policy programf

I

(v)_ * Ensure a:111 human rights for bpm Eu;)uchs .
' .(.vi)l | ‘Ensure mediczllll hélp for born Eunubhs if possibie in order for tHém £o bgcome
normal human _being m.';lle or female | |
(\;ii)v Re_habilitatgéastrated Eunuchs in soéiety through policy measures

(viii) Ban castration by law

‘Having said this, fh@ incompatibility between Islamic Law and Human Rights' Law does.

| not bar extension of rights to Eunuchs by Islamic and International laws or Pakistani. i

‘The instant research work also surfaces apparent contributioﬁs of Supreme Court
decision for Eunuchs in Pakistan. The Supreme Court in the petition filed by Mr.
Mohammad Aslam Khaki and another versus SSP (Operation) Réwalpindi- and’ others

directed NADRA to mention the gender of Eunuch as “Mukhaﬁath” in CNIC of a

27 Surah Al- Nisa Ayat No [4:119], Al- Quran
%8 Section 334 of Pakistan Penal Code-PPC
2 Section 335 of Pakistan Penal Code-PPC  +
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: ‘court also ordered that the copy-of decision may be sent to all federal and provinciai

Eunuch_'3o(; The august ,co'urlt‘ alvsovemp'hasized. upon exfensién of the rightswqf Eunuchs in
Pékistalj. The NADRA after the"decision of fhe Sup.rc.:me_ Court is in pracﬁice to mention
"“M‘L.lkjlhanath”’"agains.t the gender in CNIC of Eunuch in compliance‘tb the direcl:tive‘ of the
august apex court. The Supreme Court also emphasized upon extension of the .right to

inheritanpe'to the Eunuchs in Pakistan®'. The apex court also underlined determining the ~ -

-:total~ number of Eunuchs. in. Pakistan3®. The august court held that the Eunuchs in
‘Pakistan have eqlial figl}ts as all citizens of Pakistan including the rigllt of family
' ; inheritance which cannot be denied by anyone. The Couft ordered that eunuchs be given ,

all rights in all 'ﬁelds of lifeAi’nclu}ling education and elllploylﬁént. The court ordered that

the eunuchs be engaged in any suitable tasks like in India in Bihar the euhUchS have been -

engaged in collection of taxes etc. The court directed to the concerned to take steps for

betterment and welfare of the eunuchs in Pakistan as laid in constitution of Pakistan. The

* court also directed for registration of the votes of eunuchs in the voters lists. The élugu'_st

B3

governments for strict implementation of the directives of the august court*®.

The Supreme Court decision has.contributed to the rights of Eunuchs in a way that they
have a jseparate identity after the said decision in the social fabric of Pakistan. Due to

emphasiz,e'_on*the ri'ghts of Eunﬁchs_ in the sociéty by the Supreme Court of Parkistan," the

s

issue of rights of Eunuchs has been exposed at the national and intéfh_ational levels.

Various NGO’s have been attracted to this vulnerable segment of the society in Pakistan.
Consequent upon the decision by the Supreme Court, some of the organizations under the

Federal government héivc also started ad\)crtiSing job opportunities for Eunuchs in

. 300 Constitution Petition No. 43/2009

301 Tbid.'
302 Ibid.

. 39 Ibid: -
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Pakistan. Apparently, it seéms that the extension of job oppdftqnities ‘to Eunuchs in’

Il’akistan:'shall pave the wziy for obtaining the education by the Eunuchs in ‘vPa.kistan

keeping in view opening of chances of-their education’s applicability 'f_or the state in

Pakistan._ The court otherwise has 'given clear directions for registration and
accommodation of the eunuchs children in schools.

" There is a possible apprehensidn régarding extension of right of family inheritance to.
- eunuchs in Pakistan as all!law's in the country have.to be in,consc__)nance with Islamic Law. o

~ Islam recognizes only two ‘genders i.e male and female, thus recognizing Eunuchs as a

¢ .

“separate gel1der as.“Mukhailath” by Supreme Court of Pakistan seems to attract some

complications over the issue of.rights of inheritance as-per Islamic Law since Islamic

Law on family inheritance prescribes share for men and women only.

“Recommendations

At the national level there happens an urgent need of law making wherein the following

*."laws may be enacted:

(i) ' That all humanﬁéhts for Eunuchs may be ensured ; |
(iij F' That medical help for born Eunuché may be ensur’ed 1f possible in’ c‘)rder‘ for
them-to ‘become normal v.human being male or feméle
(iii)  That tHe real Eunuchs may be treated as disable citizens having the same
rjghts as (‘i'isablle citizens for sake of employment bu;‘pdsé_;
j(ifv) ~ That Aeduca'ti:on of Eunuchs may be made compulsory and discri;nination with
| Eunuch children in schools by other children. or teacher may be -made

[y

phnisllable;
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Speciﬁc educational stipends 1hay be exclusively extended to Eunuchs to
- pursue their education;

That a survey may be conducted to determine the actual number of Eunuchs

m Pakistani sdciety at the district level with the help of 'NAD,RA;

9

Based on the number of Eunuchs in society, a percentage of seats may be

~ fixed as reserved quota for Eunuchs in Government departments with certain

3

relaxations in recruitment rules for various posts and for private sector law

ma};' prevail cbmpelling heads of different private o_‘rganizaﬁons to ensure a -

specific number of Euhuchs as employees;

That. discrimination of Eunuchs at hospitals and other government or private

- offices may be made as punishable; -

That a law may be enacted spepiﬁcally declaring castration as punishable
under léw;

Fake Eunuchs on medical examination may be punished under specific law; .

" That a programe for rehabilitation of nirban and fake  Eunuchs may be

launched; L

"« wrong and unwanted profession for sake of money only;

The Government initially may fix monthly stipend at the district level for

Eunuchs till majority of Eunuchs are educated so as to avoid Eunuchs to adapt

v

Deliberate instigation of children to join‘ Eunuch community at the hands of

‘ ‘Eunuchs may be made as punishable under law;

‘

;- A\
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