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Abstract:

CEDAW is one of the most ratified international Convention of UN on protection and rights of
women and Pakistan is a.mong other Muslim member states of the said conyention who under
took the responsibility not only to recognize those enumerated rights but also to take steps to

get its domestic legislation in conformity with the basic principles of CEDAW.

Article 16 of CEDAW gives equal rights to both the contracting parties in a contract of
marriage in all relevant aspects, which also provides same rights to enter into marriage. The
language (or the literal interpretation) of the article is general as can be interpreted as to enter
into an interfaith marriage by any party. Similarly both partners are given same rights and
responsibility during and at the dissolution of marriage. Apparently the text Acontradicts the
rules of Shariah regarding marriage as some specific rights and duties are assigned to both the
partners in a marriage contract in Islam and getting into an interfaith marriage by Muslim

women is prohibited by majority of Muslim scholars.

The technological developments in recent years have affected all aspects of life including
family life of the people. On the other hand the debate on human righfs issues has taken
different turns enabling people to raise their voices to get their rights. Media is also playing a
very important part in this regard. The interpretation of CEDAW in.context of lslarﬁic Principles
is really necessary to deal with newly developing issues like of interfaith marriage particularly

for people living in muiticultural societies of west.

The fresh Interpretation of Shariah rulings by Muslim Scholars is the need of time for newly

emerging issue on international level as Islam is the religion for all the time and is flexible

1



enough to adopt the social changes in accordance with the basic principles and objectives of

Shariah or the Quran and Sunnah.



INTRODUCTION.

The institution of marriage serves as the cornerstone of all the societies in the world
partiéularly Islamic bsociety, consequently great attention has been paid to its contours within
the Sharia. However, the advent of women righ_t movement has placed stresses on the
institution of marriage. While these developments have altered marriége in the West to a
considerable degree, at the same timé Islamic marriage'has been subjectgd to a mounting
criticism as to be a backwérd and pro-men institution. This reading of Islamic marriage may just
be based upon a superficial knowledge of Islam and its laws related to marriage or another
reason could be mixing up of cultural and customary practicés of the Muslims with dictates of

the Sharia.

Women rights are in the forefront of international politics and law. Islam and Islamic
countries are often faced with criticism and ridicule on international forums on its treatment of
women. Internati_onal m‘ovementg, conventions, customs énd treaties are rapidly transforming
the existing balance between the genders towards an equilibrium and the pfessures exerted by
these international forces is also encompassing Muslim countries that havé become signatories
to number of International Instruments aiming at amelioration of women at large. On the other
hand rﬁajority of Muslim populations react to this critic}ism by insisting on certain cultural habits

and customs as Islamic and proclaim their superiority over the Western concepts.

‘Islamic Law provides a lot of protection to women but with a different perspective
which is more based upon functionality rather than absolute equality which is generally argued

as discriminatory against women if seen through an equality lens.



Another iésue that assumes importancé is contracting marriage by Muslim women with
the Ahl-e-Kitab and even in some cases withv Mushreeken. Apparently the proponent;s of these
inter-faith harriages argue that Islam recégnizes both men and women having eqdal right in
choosing a spouse and no clear text has been given with reference to this issue of prohibition of
marriage of women with non believers and the text only provides for marriage of men with ahi
kitab women and not of Muslim women with non-Muslim men. Hdw far can this notion of

equal right in choosing a spouse be stretched is then a matter of inquiry.

Cléssical philosopher and thinkers had denied the right to women on basis of equality
which resulted in the women rights movement of the 19" century in Europe. This_ movement
has been able to win considerable concessions from the western society. And today has created
enough inertia to precipitate an international women ri_ghtS rﬁovement._ A culmination of the
victories .gained by the international women right movemenf is the Convention on Elimination
of all form of Discriminations against Women (CEDAW) CEDAW is one of those convention
which is considered as a comprehensive document for contemporary women right issues and is

ratified by number of countries and is still open for ratification.

Article 16 of the CEDAW" relates to Women rights to Marriage and Family life and sets

the bench mark for an idealist marital situation for women. This theses intends to use CEDAW

! Article 16 CEDAW;
1. States Parties shall take all appropriate. measures to eliminate discrimination against women in all matters relatmg to
marriage and fomily relations and in particulor shall ensure, on a basis of equality of men and women:
* (a) The same right to enter into marriage;
(b) The same right freely to choose a spouse ond to enter into marr/age only with their free and full consent;
{c) The same rights and responsibilities during marriage and at its dissolution;
{d) The same rights and responsibilities as parents, irrespective of their marital status, in matters relating to their chrldren
in all cases the interests of the children shall be paramount

4



article 16 as the baseline and compare it with the rights of women in marriage and Family life as

ensured in the Sharia and to bring out the differences (if any).

Pakistan is a signatory to the Convention on Elimination of all Discrimination against Women
(CEDAW), Pakistan has taken active part in all international initiatives for the amelioration of
| conditions of women. Pakistan acceded to the Convention on 29" February, 1996, being the
174" State-party. However, it did so with reservation to paragraph 1 of Article 29%and with the
specific declaration that the CEDAW commitments shall be interpreted only subject to its

compatibility with the Constitution of Islamic RépUinc of Pakistan.

Being a part of international community Pakistan an Islamic state can’t be separated
from international law and after signing this treaty law making in Pakistan now not only look

into its own sources of law but also deal with demands of international law. But superficial look

(e} The same rights to decide freely and responsibly on the number and spacing of their children and to have access to the
information, education and means to enable them to exercise these rights;

(f} The same rights and responsibilities with regard to guardianship, wardship, trusteeship and adoption of chlldren or
similar Institutions where these concepts exist in national legislation; in all cases the interests of the children shall be
paramount;

(g) The same personal rights as husband and wife, Including the right to choose a family name, a profession and an
occupation;

(h} The same rights for both spouses in respect of the ownershlp, ocquisition, management, administration, enjoyment and
disposition of property, whether free of charge or for a valuable consideration.

2. The betrothal and the marriage of a child shall have no legal effect, and all necessary action, including legislation, shall
be taken to specify a minimum age for marriage and to make the registration of marriages in an official registry
compulsory

2 Article 29 para 1. Any dispute between two or more States Parties concerning the interpretation or application of
the present Convention which is not settled by negotiation shall, at the request of one of them, be submitted to
arbitration. If within six months from the date of the request for arbitration the parties are unable to agree on the
organization of the arbitration, any one of those parties may refer the dispute to the International Court of Justice
by request in conformity with the Statute of the Court.



at international practice seem to generate wide ranging differences between the Islamic laws
and secular notions of marital laws and obligations, this therefore makes this comparison

between the two notions a subject of inquiry.

Globalization is a growing phenomenon which is affecting alf aspects of human life
including religious affiliation of people of differént religions. Besides globalizétion culture
increasing use of internet has made the world a smaller and as a result increase-d the
interaction between people which has given birth to multi cultural societies and people getting
into inter faith marriages. Interféith marriages involve complex legal issues as different legal
systems are involved and different remedies are available to them which may or may not be

acceptabie_ to other.

>When we talk_about women right p'erspective, women are given equal rights in a
contract of marriage in both western and Islamic Iéw. But this notion of equality is differeﬁtly
interpreted by scholars of }both laws as giVing equal rights of choice / consent to a marriage
contract etc. Is this idea of equality of rights in a marriage contract is correct in lélamic Law

/Shariah do they have same right of equality as understood or given by western world?

Muslim women married to a man other than a Muslim man is even considered as apostasy by

some scholars
This raises many questions;
How true this notion is in Islamic law?

Is it a valid marriage in Islamic law?



What would be the religion of children of such couples?
Legal status of such spouses-and their rights against each other?

Can we interpret article 16 of CEDAW as such or do we need to make specific laws in this regard

or should we express reservations on this article of CEDAW?

If marriage is to be considered the foundation of any society then the ground realities can’t be
ignored. Many women in different parts of world are contracting marriages spawning beyond
the folds of particular faiths, the reasons behind them can be varied but the eventual outcome

remains the same, an interfaith marriage.

This thesis intends to inquire interfaith marriages and a woman’s right to choose a spouse from
a believing Muslim Woman'’s perspective and try to seek answers to all of the questions raised

above from within the existing sources of the Shariah.



Not all the Muslim states have ratified CEDAW and those who héve ratified, have done it
with reserVatidns as several articles are conflicting with Shariah and on the other side these
religious based reservation are questioned as they contradict the pﬁrpose of the conv'e.ntion.
Particularly the family Ia_ws under Shariah dealt under article 16 of CEDAW .Many Muslim
countries consented to folléw CEDAW as long as it does not conflict with provision of Shariahs
and these reservations are taken yvith view that Shariah accords women equal rights as those of
men and gives a balanced status. These reservations are besides other is taken because of the
notion of equality according to it literal meaning is taken as sameness between man and

women, found in various analyses. 4

Despite the large number of rat.ificatfons, evidences are there to show that
discrimination and restriction 6n rights and freedoms of women in all aspé_cts of life is still
prevailing. Customs, traditions, culture, and religious matters dominate legal dialogue and
inspire its implementation. It specially occurs in countries having dual or even plural legal
systems or jurisdictions like in Pakistan. The rules of equality and non 'discrimihatio_n as
established and accepted in conlstitutional i.nstruments ,legislative enactment and their
adherence to international huhan rights treaties is very efficientlyvpresented But reality is
much different in.member states even obligation under_taken by these states within their
municipal laws.® ”CEDAW éan be effectiye ahd dbes change societies over time. LaW /s not only a
by product of culture, Eut an influencer of culture as weII.IChange will not occur, hoWever,

without proper enforcement mechanisms”.

* Article 16 reservation to CEDAW. According to Shariah , available at www.suhakam .org
last visited on 20" October,2007.
® Shaheen Sardar Ali , Conceptualizing Islamic Law, CEDAW and Women’s Human Rights in Plural Legal Settings.8



Downs, Rocke, and Barsoom have argued that compliance with international treaties is high
even in the absence of enforcement mechanisms because states only-sign those treaties that

have provisions that they would have adhered to even without the treaty.®

Although the two terminologies ‘gender equality’ and ‘non discrimination’ are very
commonly used expressions in modern international human rights instruments, they are still
unexplained and need proper interpretation. They should be construed according to bo't'h, the
national and international aspect of law. While looking at international level the non
discrimination and equality of two sexes raises a normative conflict 'as one international human
rights instrument may be in conflict with rights granted under another human rights
instrument, for instance, CEDAW and others similar International _Convent‘ioﬁ .suc.h as;
Convention on Civil and Political Righté"_, International Convention on Economical, Social and
Cultural Rig.htss,g.uarantying _the non discrimination against women and g_en‘de'r s_ubstantial
equality buf on the othér hand right of freedom of religion and belief and etonorﬁical, social
and cultural rights are protected by other international instruments at times get in conflict with
each other. Gender equality may be objected by religic.>us. status of the person concerned
_especially whére religious traditions provide gender Hierarchies an'd_-cultural practices jﬁstify

these inequalities. Secondly, the domestic law based on religious or cultural practice gets in

s Downs; George W., David M. Rocke, and Peter N. Barsoom.. “Is th'e Good News About Compliance Good News
About Cooperation?” International Organization 50 (1996) 379-470.

7 Article 2(1)-Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within
.its territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any
kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth
or other status. ' o '
8 Article 2(1)- The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the
present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion,

political or other opinion, national or social origin, property, birth or other status. '
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conflict with these rights granted by these international laws and their application would be

justified as such.’

Here the crucial question is that, how same standards can be adopted to give équality to
women all over the world, what should be possible minimum standard of equal rights for
women, do we mean all women around the world have equal rights as if they haQe equal
oppqrtunities to get those right, practically this is impossible. CEDAW s needéd to be
commonly interpreted in at least those societies who have major similarities in th'eiyr'social set

ups and legal systems,™ for instance, SAARC member countries. ™
1.1 Introduction to CEDAW

Equal rights to women in all respec'ts, faith in fundamental human rights, dignity and Worth of
human. person and equal rights of men and women are the basic goals to be achieved by the
UN." Under Article 1 of the charter, basic purpose 6f UN is to ar;complis.h international
cooperation in the sphere of promotion of international human rights and fundamental
freedom of human beings without any discrimination based on race religion sex nétio_nality, and

all members states are legally bound to make every effort to achieve these goals of achieving

® Shaheen Sardar Ali, Conceptualizing Islamic Law, CEDAW and Women'’s Human Rights in Plural Legal Settings.

¥ bid

1 south Asian Association for Regional  Cooperation (SAARC); Bangladesh, Bhutan,
Maldives, Nepal, Pakistan, India and Sri Lanka '

2 Article 1.All human beings are born free and equal in dignity and rights. They are eéndowed with reason and
conscience and should act towards one another in a spirit of brotherhood. (UN Declaration on Human Rights)
Article 2.Everyone is entitled to all the rights and freedoms set forth |n this Declaration, without distinction of any
kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth
or other status. Furthermore, no distinction shall be made on the basis of the political, jurisdictional or
international status of the country or territory to which a person belongs, whether it be independent, trust, non-
self-governing or under any other limitation of sovereignty. (UN Declaration on Human Rights) h

11



the basic human rights and freedoms and as such it has become the contractual duty of every

state or government and also of the UN. B

The CEDAW was adobted unanimously by United Nations’ Geﬁefal Assembly on 18
December 1979. The resolution was adopted by majority of 130 votes versus none except those
who were not present at the session .CEDAW was opened for signatures on 1** March 1980.
Presently, 185 countries, which are more than 90% of the members of the United Nations, are
party to tHe Coh;/ention,14 and this.inclu'des a considerable number of MuSIjm jur'ilsdictions. The
intention behind this instrument is to eliminate de factp and de jure discriminatjon and
inequality on the basis of sex.’®

CEDAW is an international legally binding instrument which defines the related

principles, standards of conduct and obligations the states agreed to comply

with. It consists of thirty articles, comprehensive bill of women rights and a
platform for action for enforcing the rights.*®

CEDAW isn’t just a wish-list; it's an instrument designed to be used. It is an important
work and result of efforts of United Nations commiss.ion on status of wome_n‘in respect of
human rights acti:\/ities particularly in the sphere of wofnen rélated issues and compi'ehensi\)e
international instrumen_tl on protection of wom:en. rights. This convention is an éx't'ract of many

previously / élready existing international instruments defining the sphere of women rights and

Ysee, for example, Progress achieved in the implementation of the Convention on the Elimination of All Forms of
Discrimination against Women; Report by the Committee on the Elimination of Discrimination against Women
(A/CONF.177/7). Published by the United Nations Department of Public Information]

* See, for example, http://www.un.org/womenwatch/daw/cedaw/states.htm last visited on 10-02-08

' Shaheen Sardar Ali,, Conceptualizing Islamic Law, CEDAW and Women’s Human Rights in Plural Legal Settings.

*Claim and ;eleb'raté Women migrants_’"human rights through CEDAW;the case of women migrant workers. A
UNIFEM briefing paper. CEDAW’s Uniqueness, an over view. Available ‘online: http://unifem-
eceasia.org/projects/migrants/hla chapter/_06.pdf, last visited on 20th October2008. :

12




bringing -in legislative ambit many of recommendation of the commission since its

establishment in_1946.17

CEDAW is important with regard to women rights.as it was not a mainstream human
rights agenda /disco.urse as such hor automatically recognized by the international human
rights’ promoters. The main fécus was on political and civil rights. Women riéhts' violation
issues are mainly concerned. with social and economical spheres of life and needed the change

in social systems, institutions and ideologies.18

CEDAW is the only legal instrument which is particularly designed not only to protect
but to 4promlote the women rights internationally ~based. on principles of equality of both sexes
in real sense as not only in opportunity but also in outcomes, highlighting the main areas of
discrimination against wémen including civil, political, social and economical s.phere of life and
require the development policies to be adopted by the states. It further mandatés the
guarantees of these rights through the legislative processes, as enshriﬁing.the principles of
gender equality in the'nation.al constitutions and establishing the tribunals and other public
institutions to give legal effects to lthe' rights Qf women and to eliminate the di;crimiﬁatory
practices against women by institutions/ organizations and persons, by thevstatés and provides

for accountability mechanisms to ensure the women rights.*

Y Noreen Burrows, The 179 convention on the elimination of all forms of discrimination qgainst'women NILR 1985.
419. ’ ' .

8 Claim & celebrate Women migrants’ human rights through CEDAW. A UNIFEM briefing paper. Available online:
http://unifem-eceasia.org/projects/migrants/hla chapter/_06.pdf last visited on 2"°October 2008

1 ibid
13



It further highlights the principle of state responsibility to women and theoretically the
implementation of the convention or the rights guaranteed under it is binding on all the state
parties. There is provided for monitoring mechanism for the implementation of the convention

and accountability by the state concerned.”
1.2 Background of CEDAW

Declaration on CEDAW had been adopted by United Nations General Assembly on November
1967 after the efforts of Commission on Status of Women (CSW) and General Assembly
discussion, this document of moral and political intend came to the reality, but still not legally

binding as being a declaration.*

Commission on status of women first adopted as sub commission of the humah rights in
1946, which lattgr on given status of full commission as pressurized by women ri‘éhts activists
given mandate fo make fecommendations on urgently required issues and implemenfation of
principle of UN charter of equality and freedom .Initially Commission elaborated different.
issues and adopted different conventions in different timings like political rights of women,
consent to marriage minimum age for marriage and registration of marriage , nationality of
married women .In all these t'reati.esA prdtection of women rights were taken as at risk of

violation and assumed in rest of area there rights were not violated. Even though these

Dibid :
! Noreen Burrows, The 1979 CEDAW, NILR 1985.
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instruments were the beginning of a journey however, latter it was realized that they were not

sufficient for the 'purpose and not protecting rights in a comprehensive w_ay.22

The next five yeérs the commission on status of women debated for preparing a
convention based on declaration and requested the UN member states to send their opinions,
views and pfoposal for said international instrument through the Secretary General. A working
group was also e'stabllished by the commission assigr.!in.g the task to Vreport the commission
regarding the replies which was planned to meet five days before the twenty fifth sessions in
1974. The task was accomplished by the working group on 25™ session and repoft was
presented summarizing the’ replies of states and further proposals as to the contents of the
proposed convention. At the same session it was also decided to prepare a comprehensive
iﬁternational instrument to eliminate discrimination agaiﬁst._ women relying on

recommendations in any specific field. %

In preparing for next session i.e. 26th _seésiOn in 1976, the commission further requested
member states, UN and Non Governmental Organizations to make comm'ents’ oﬁ the draft
articles of working _group’ report. Beforé the beginningl of 26" session a working paper
containing four draft conventions was prepared by the Secretary General ﬁrétly submitted
original wor'king group containing report on repliés of governments to the working group,
which was main issue of discussion at the session and rest of three Wer.e sﬁbmitted by Benin, '

Indonesia and All African Women Conference but were not discussed at the session. Another

2 Short History of CEDAW Convention extracted from Progress achieved in the implementation of the Convention
on the Elimination of All Forms of Discrimination against Women: Report by the Committee on the Elimination of
Discrimination against Women (A/CONF.177/7), published by the United Nations Department of Public
Information. : ' : '

** Noreen Burrows; The 1979 CEDAW. NILR 1985, 420. see UN doc.E/CN.6/591
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draft Convention was submitted by Belgium during the debate on the draft convention. Some

parts of this text were for discussion for individual draft articles.?*

Most of the work 01.c commissioh on status of women was completed at 26" session in
March, April and December 1976 .then commission presented the report to General Assembly
where its third committee through ifs own working group discussed the required amendments
and élarification for two days in December 6" & 7" of 1979 and then send it for adoption of the
convention for the adoption by General assembly. And it was finally adopted on 18" December

1979.%

A special ceremony was arranged at the Copenhagen Conference on 17 Jjuly 1980, and
convention was signed by 64 states and 2 r_atiﬁcations were also submitted. On 3 September 1981, a
month later the twentieth Member State had ratified it, the ConVention_ entered into force and faster
than any earlier human rights convention had prepared consequently bringing United Nations efforts to

codify comprehensively international legal standards for women.?
1.3 The Organization of the CEDAW.

The convention opens up with preamble of fifteen paragraphs, elaborating the aims and beliefs of
member states to achieve and in granting justice and equality to the women as that of men in all

spheres of life,

24 .
ibid
% Noreen Burrows The 1979 CEDAW .NILR 1985 421

®see Short History of CEDAW Convention ,
Extracted from Progress achieved in the implementation of the Convention on the Elimination of All Forms of

‘Discrimination against Women: Report by the Committee on the Elimination of Discrimination against Women
(A/CONF.177/7). Published by the United Nations Department of Public Information available at

www.un.org/womenwatch/daw/cedaw/history.htm _last visited on 10th August 2009 ‘
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Part | of the convention contain 6 articles, (1 to 6)
The second part contains three articles related to political rights of women, (7 to 9)
The third part covers social and economical rights of women (10 to 14)

The fourth part deals with matter of Civil law which is the main part of our study
through this thesis work i.e. article 15 granting women the equality before law, and article 16
granting women equal rights to the men and eliminating discrimination against women in

matters of marriage and family life.

The fifth part of convention provides for establishment of committee to keep the record
of implementation of convention and progress made in respect of obligation under the

convention and its reporting system”’

The sixth and the last administrative part, article 23 to 30 deals with administration of the

convention.

1.4 CEDAW and Pakistan

Pakistan is one of the member countries of United Nation which has ratified /acceded to the
CEDAW on 29" February, 1996, being 174" state party to the convention Ministry of Women

Development:is assigned task as national focal machinery for its implementation.?®

It was intended to make reform in the local laws under the obligations created by this

international instrument._Numbelf of laws has been passed and implemented for the protection

*’ Noreen Burrows , The 1979 CEDAW, NILR 1985, 422 ,
% www.pakistan.gov.pk/ministries/women-development. last visited on:8th August , 2009
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of women rights in Pakistan but still treatment of women in Pakistan has been much
highlighted and criticized by human rights activists (as in recent cases of Mukhtaran Mai) but
interestingly US as most influential member of international cqmmunity who played a key role
in developﬁment of international human rights instruments, lhas failed to ratify several significant

treaties including CEDAW but not criticized or blamed.”

The right to equality and non discrimination are-the foundations of entife established
modern international human rights law and much emphesis is placed on these principles since
the establishment of United Nation from 1945 that they have become not only part of
international customary law but also developing as jus cogens. Deepite the vast impact of
equality and non-discrimination within general International Law, there are difficulties in
adopting a. universal or general understanaing of their rﬁeaning and formulafing acceptable

principles for applieation of these principles.®

The Unfted 'Natioes Cha_rter was dra'fted keeping in mind the fundamental huma‘h.righ.ts

and the principles of equality between 'man and women as they are born free and equal in
| respect of rights and dignity. And.as such member states are bound to tﬁe minimum standards
put by the Charter. The provisioe provided by the Charter has plac'ed high emphasis on
protection .and support of women rights with reference to the religions that equal rights to both

the sexes should be ensured without any discrimination as to sex race religion or lineage/

% Convention on the Elimination of All Forms of Discrimination Against Women, opened for signature March 1,
1980, 1249 U.N.T.5. 13, 19 I.L.M.33(entered into force Sept. 3, 1981)[hereinafter CEDAW]. Additionally; the United
States has failed to ratify the international Covenant on Economic, Social and Cultural Rights, opened for signature
Dec. 19, 1966, 993 U.N.T.5.3,6 I.L.M. 360 (entered into force Jan. 3, 1976) [hereinafter ICESCR], or the Convention
on the Rights of the Child, U.N.GAOR, 44" sess., Annex, U.N. Doc. A/RES/44/25 (1989).

% shaheen Sardar Ali, Conceptualizmg Islamic taw, CEDAW and Women’s Human Rights in Plural Legal Settmgs 7 :
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language. The intended faith in fundamental human rights and dignity and worth of human
person but also the equal rights of man and woman and provides definite persuasive
foundation to promote the rights women on equal standard. Besides UN chartér all other
instruments like UDHR, ICCPR, ICESCR and their protocols together strengthening the scope of

- these provisions related to the equal rights of women.*!

1.5 The basic Principles of CEDAW.
. The CEDAW convention is framed /drafted by three overarching or we can say

encompassing fundamental principles to protect women rights”: these are .
1.5.1 Principle of Substantial Equality®

Substantial equality as defined in the convention includes the equal opportunity, access and
equal results ahd, out comes for both males and females. It has beeﬁ recognized that women
are not treated equally to the men as they have to be.dealt in a way that they can béneﬁt the
opportunities equally as those of men. Like in some countries women are not given chance at
nfght shifts reason being given that they méy be exposed to some violence but whatéver reason
is given by doing so women are denied an important economical opportunity and substantial
equality demands that problem régarding night works are to be addressed instead of denying

their rights make the work place more safer for both males and females.

* Salma Khan, Islam and fundamentalism: Impact on human nghts of women Barcelona, April, 1998.available at
http [/www.mediterraneas. org/article.php3?id_ article=389, last visited on 3" November 2008.

*2 Claim & celebrate Women migrants human rights through CEDAW:A UNIFEM briefing paper.CEDAW's .
h3ttp/Lumfem-eceasva .org/projects/migrants/hla chapter/ 06. pdf last visited on:8" August , 2009

Ibid :

19



1.5.2 Principle of Non-discrimination

The second highlighted principle is of non discrimination and discrimination in the convention is
defined as any act résulting in denial in exercising and enjoyment of right either expressly or

impliedly causing discriminatory impact on women.
1.5.3 Principle of State Obligation

Under the convention the state parties are obliged or put under obligation to submit an annual

report in respect of steps adapted to implementing the obligation under the convention.

1.6 CEDAW (Article 16, reservation and Declarations)
The above principles provide the source for formulation of the strategies and giving meaning to

the convention.?

The term Equality is a very contfoversial issue in this area. The notion of equality differs
according fo the internal systems of evéi’y_ state and religion. Here the concerﬁed'question i; of equal
treatment of womén as promised under CEDAW ‘in every sphere of life and particularly wﬁat We are
mainly dealing the area of %amily I_ife and more pfecisely fhe marriage right of women as equal to meﬁ as

in article 16 of the CEDAW which says ;

1. States Parties shall take all appropriate measures to eliminate discrimination against women in all
matters relating to marriage and family relations and in particular shall ensure, on a basis of equality
of men and women:

- WAO RESEARCH AND ADVOCACY, available at
httJ):[/www.wao.org,mv/ research/cedaw.htm last visited on 3rd November 2009
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The substantially equal right in all family matters is granted to women against man and demanded
the elimination of discrimination against women and particularly provides for states duty to take

measures to achieve this end regarding the family matters on equal bases for both the sexes,

(a) The same right to enter into marriage;

Same section further fequires'that she can have all those rights which are granted to man under
any personal law of any state to contract a marriage. The language of the article leads to an idea as to
give equal right to women as provid‘ed for man, at the time of contracting marriage which prima facie

means equality to enter into marriage.

(b) The same right freely to choose a spouse and to enter into marriage only with their free
and full consent;

The women is also given substantially same or equal right of choice of marriage partner
with her free and full consent that if she agreés to enter into such contract and without any
compulsion by anyone as in case of man . Looking at it from Islamic point of view; if this is
taken literally then who ever can be a non Muslim or a partner from people of books which is a
prohibited in Shariah particularly for a Muslim female and conditionally allowed for Muslim

‘male.

(c) The same rights and responsibilities during marriage and at its dissolution;

The same section covers the area of rights and duties during and particular|_y at the time
of separation or its dissolution of the spous_eé as both carry equal rights and duties against each
other besfde other related issues and if we take it literally tﬁen the roles of parent may not
differ as father and mother as well as husband and wife in any way, everyone has to have a

separate duty to perform.
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(d) The same rights and responsibilities as parents, irrespective of their marital status, in
matters relating to their children; in all cases the interests of the children shall be paramount;

(e) The same rights to decide freely and responsibly on the number and spacing of their children
and to have access to the /nformatlon education and means to enable them to exercise these
rights;

(f) The same rights and responsibilities with regard to guardianship, wardship, trusteeship and
adoption of children, or similar institutions where these concepts exist in national legislation; in
all cases the interests of the children shall be paramount;

{(g) The same personal rights as husband and wife, including the right to choose a family name,
a profession and an occupation;

(h) The same rights for both spouses in respect of the ownership, acquisition, management,

administration, enjoyment and disposition of property, whether free of charge or for a valuable
consideration.

2. The betrothal and the marriage of a child shall have no legal effect, and all necessary action, including
legislation, shall be taken to specify a minimum age for marriage and to make the reg/strat/on of
marriages in an official registry compulsory.*

1.6.1 CEDAW and Muslim Countries.

All major religions such as Islam, Christianity, Judaism, Hinduism and Buddhism, have
assigned different role for bbth the sexes and prefer or expect women'’s duty to Be obedient to
the man. With the social changes in the gocieties and human right activities the legal statuﬁ of
~ women has changed and resulting in changes in their social status and role in the society .which
is not the case in Islam.and which is taken as complete way of life and consider no difference
between religion and state. All compone_n';s of st.ate' in that sense are religious and Shariah is

the constitution of the .slt'ate.'This' was purely spiritual side of the issue but there has been a

» CEDAW 29th Session 30 June to 25 July 2003.htm available at

www.un.org/womenwatch/daw/cedaw/text/econvention.htm last visited 25th November,2008.
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change in approach of Islamic states particularly i.n 18" century more specifically Wit.h ‘Wahabi
movement in Arabia concentrated on the oocial aspect of Islam rather than spiritual diversions
that had become associated with Islam over the millennium. It was an attempt to revitalize
Islam by promoting the social values as preached by the Quran and practiced by the Holy
Prophet to meet the .requirements of changing social needs. The writings>® of Muhammad bin
Abdul Wahab are replete with issues relating to women and are reolly very sensitive to the
plight of Women in tribal Arabia, his sensitivity and compassion toward womon is soméhow not
translated into mod_ero Arab and Muslim life, which is tragic. The issues particularly the
implementation of the true Islamic principles related to women or the institution of family are
therefore Iacking.”Shariah being fundamentals of laws in islomic states are not followed otrictly
in many Muslim or Islamic statos because of foreign iofluence in the.past over them who
interfered in their law making to protect their economic interest which resulted in reforms in
public sphere of life and:women were less advantageous in respect of equality or ‘Iib_vert'y as to
man was not properly analyzed in either by ancient or the modern Islamic scholars and so
called fundamentalisrﬁ 'rooted the idea of inequality and separate gender roles . With this
approach they treat women differently both in pers_onal and public sphere which is in conflict

with international treaties entailing equal human rights.

Islam is the official religion of Pakistan and Sharia is the governing law particularly for
- the Family-laws issue. Islam has some definite laws for certain family matters which are not

considered as discretionary for courts of laws to make any decision against them or make any

z: Nantana. JDeLongbass Wahabi Islam. Published by 1.. Taurus.

Ibid

* salma Khan, Islam and fundamentalism: Impact on human rights of women Barcelona, April, 1998 avallable at
http://www.mediterraneas.org/article.php3?id_article=389, Iast visited on 3"  November 2008
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change in them. Pakistan has signed CEDAW with Declaration of its subordination to the
constitution and constitution of Pakistan 1973 provides that any law repugnaht to the
injunctions of Islam  shall be void and Government not bound by the article 29 of the

convention.*

Article 29 Para 1provides for mechanism of dispute resolution between any state party
to the convention that dispute may arise regarding the interpretation/application of the
convention they may refer it to arbitration and in case of no settlement within six months they

may refer it to ICJ in accordance with court’s statute. @

3 peclaration:

"The accession by [the] Government of the Islamic Republic of Pakistan to the [said Convention] is
subject to the provisions of the Constitution of the Islamic Republic of Pakistan." :

Reservation:

“The Government of the iIslamic Republic of Pakistan declares that it does not consider itself bound by
paragraph 1 of article 29 of the Convention” :
www.un.org/womenwatch/.../cedaw/reservations-country.htm

“ Article 29 _ _
1. Any dispute betwéen two or more States Parties concerning the interpretation or applitation of the present
Convention Which is not settled by negotiation shall, at the request of one of them, be submitted to arbitration. If
within six months from the date of the request for arbitration the parties are unable to agree on the organization
of the arbitration, any one of those parties may refer the dispute to the International Court of Justice by request in
conformity with the Statute of the Court. ' : ‘

2. Each State Party may at the time of signature or ratification of the present Convention or accession thereto
declare that it does not consider itself bound by paragraph 1 of this article. The other States Parties shall not be
bound by that paragraph with respect to any State Party WhICh has made such a reservation.

3. Any State Party which has made a reservation in accordance with paragraph 2 of this article may at any time
withdraw that reservation by notification to the Secretary-General of the United Nations. :

G:\CEDAW 29th Session 30 June to 25 July 2003.htm :
www.un.org/womenwatch/daw/cedaw/text/econvention.htm
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In Pakistan the Iegisléture follows the dualistic*! approach with respect to adoption of
international laws -as shown by decided cases like Sheila Zia v. W.A.P.D.A* and SGS Societe
Genérale v. Pakistan.*® Which requires the act of the legislature of the state is required for the
implementatibn of the inte_rnational law as state law. Without Conversion of international law
into domestic law an international agreement can not bound such a party for its
implementation*®.All most all Muslim states had en;cered' the convention with reservation on
the bases of conflict with Shariah specially article 16 of the convention (excluding Pakistan).As
Mauritania stated that it approves the conve-ntion when it comply with its domestic faw and
Shariah. It is commented by Gieryck that Shariah provides for male guardian ship over women
and lot of discrimination is done at their homes by their husbands and families. Reservat.ion to
the said article Iimits the application on the relevant state of the fundamentals of the
convention. And under article 28 these a.re not permitted as objecting the purpose of the
convention.*® Saudi Arabia’s reservation regarding article 16 as free choice of Spouse
reservation similarly Algeria put a conditional acceptance as if it is not in conflict with the
Algerian' Family Code and some Islamic scholars even argued t_hat thesé human rights principles
are not of universal nature but only reflects the western idea of cultural develobment.

Maldives, Morocco and Egypt have declared s reservation of article 16 as they will not comply

* There are two basic theories of international law regarding its relation with municipal laws: Monism and
Dualism. _ ' . L

Monist’s theory supposes that international law and national law are two component of one body of knowledge
called Law, whereas the Dualism denies that international and national law operate in the same sphere as for
dualists international [aw deals with the relation of states and national laws operate for rights and duties of
individual within state. Martin Dixon on international law.83,84

“2 Ms.Sheila Zia and other v.W.A.P.D.A PLD 1994 S.C 693,710

“* 5GS Socite Generale v. Pakistan CLD 2002 Lah. 790 .

* Imran Ahsan Khan Nyazee, Islamic Law and Human rights ,Islamabad Law Review, Vol 1 Spring & Summer 2003,
:Asjournal of the Facuity of Shariah & Law .International Islamic University, Islamabad

_ http://www.asffashahz_ad.com/articles/4/1/THE-EXTENT-TO-WHICH-CEDAW-lS-AN-EFFECT IVE-INTERNATIONAL-
INSTRUMENT .
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with CEDAWS grant of equal rights during marriage on the ground that Shariah itself provides
true equality between the spouses. These and other Shariah based objection or reservation

have constantly drawn criticism and objection from other member s'cates."6

Beside these reservation and objection CEDAW is still most powerful international instrument
regarding women right s some o the state used it as bas for their laws for protection of the
women rights like Sri Lanka used it as guidelines for their Women'’s Charter in 1993 but
implementation process of the convention is still slow and limited. On the other hand in
countries like Japan women remain unsuccessful in getting the rights established in CEDAW

even she has ratified without any reservation.*’

There were many reasons for’ these declarations and resérvations at the time of
becoming party to the convention as declaration was a part of the nego;ciation to accede to the
convention without any unnecessary delay :in the matter, worded as not to contradict w.ith
pbjective of the con'vénti‘o‘n and the reservation to the said article of the convent_ion is salme as

Pakistan’s position to the jurisdiction of international court of_jus'cice.48 '

The Constitution of Pakistan was adopted in 1973 and its drafters had advantage of
going through the development of all initial and major international instruments of human

rights like of Universal Declaration on Human rights, International Convention on the

“Ibid

*7 Ibid , : .

8 CHAPTER | {Introduction, justification and effect of declaration and reservation on CEDAW, country profile,
information on the preparation of the report)
www.pakistah.gov.pk/divisions/women-development.../02chp1.pdf

26



Elimination of all Racial Discrimination, the‘inte'rnational Covenants on Civil and Political Rights
and the lnternationél Covenant on Economic, lSociaI and Cultural right;._As such the provision of
the constitution reflects all the principles of these instruments or we can say the chapter on-
fundamental rights fs extracted from these instruments and the declaration on the convenfion
would not negatively effect its implémentation and faci!itatin’g the accession to the convention
by Pakistan. Aﬁer re evaluating the reservation to CEADW, Pakistan withdrew if on 23™ July
1997 which also sh_ows that Pakistan keeps the reservation or declaration reviewing fﬁéde by it

regarding any intérn’a’tion_al treaty-obligations.*®
1.6.2 The Constitution of Pakistan and Fundamental Rights

The presently enforced 1973 Constitution is the supreme law of the country and all laws voted
for should be conformity with the Constitution. However, this Constitution during martial law
regimes has undergone various change_s, affecting the guarantees provided by the constitution

as supreme law of the state regarding equal human rights.

- From Articles 8 to Article 28 _6f the. Constitution *elaborate the Funda_m_ental Rights
which aré equally gfa_nte_d without ariy-d‘iscriminatio.n ._t.o all citizens, both male and female
wherever they may be, and people temporarily or permanently in Pakistan. subject to the.
exceptions of danger to state s.overeignty or int_egrity public order or morality they can be

suspended- or curtailed by the government. However these sanctions can be challenged in the

* ibid

* The Constitution of Pakistan 1973,3rticle 8 to 28
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Supreme Court of Pakistan and it can take notice of (suo moto) gross violation of these
fundamental rights. According to the Constitution they are inalienable rights and protection of
life liberty body property and reputation are also guaranteed under the constitution and any

law or custom not confirming these rights shall be void(.art.8).**

The articles 20,21,22 32nrovides for religious freedoms and safeguards as every citizen
has right to believe, practice and propagate their réligion and permit all religious sect to
establish and rhaintain their religious institutions without levy or exemption of any special tax
and can not be compelled to attend without his will ény educational intuition differént to his

religion,

Furthermore the articles 25, 26, 27°* lays down the important principle of equality and
non discrimination before law of every citizen of state without discrimination based on sex
especially in different spheres of life and specifying that special provision for the protection of

women can be added where required is also provided,

Article 28 provides for preservation of culture, language and script of all citizens. Besides
fundamental rights in principles 6f policy it i:s. further prov.ided with regard to m women rights
protection that women - shall be give'n special representation in‘ local Eodiés | or
institutions(art.32) and full parﬁcipati_on in all sphere of national life( art.34) and state has also

given responsibility to protect marriage ,family and the mo’ther(a'r'c.35)54 |

Sdpl org/know_your_rights/.../The Constitution of Pakistan.htm fast vmted g™ August 2009.

The Constitution of Pakistan 1973, article 20 to 22

Ib|d article 25 to 27

* www. sdpi.org/know_your_rights/.../The%20Constitution%200f%20Pakistan.htm - last vns:ted g™ August 2009.
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Th.e constitution  of Pakistan provides all inte_rnatiqnally recognized basic right on
equality Bésis to all the citizen§ without distinction basled on sex. And as part of international
community Pakistan is also taken responsible fo Have peaceful relation with other states and
adopt some internationally common standards for human treatment or provide internationally
recognized human rights to all subjects of state. Adoption of CEDAW is also part of its
international obligation as party to said convention and is bound under internatioﬁal law to
fulfill the promises under treaty obligation except for reservation in accordance with its
legislative procedures. The question here is that under treaty obligéfion now Pakis'gan after
ratifying The CEDAW and as an active party to it is bound by the terms of .the treaty and to

make or reform its domestic laws accordingly. -

1.6.3 Family laws In Pakistan -

“In Pakistan the laws governing marriage and family matters are islamic or based on principles of

Shariah. The protections of fundamental rights regarding family are also the obligation of the
government. The legislature adopted some of previous laws with reform and made new laws on
different matters after independence of the Pakistan. The Muslim Family law Ordinance

1961(MFLO 1961) deals with matters like succession, % registration of marriage 36

% 4. Succession.In the event of death of any son or daughter of the propositus before the opening of succession,
the children of such son or daughter, if any, living at the time the succession opens, shall per stripes, receive a
share equivalent to the share which such son or daughter, as the case may be, would have received if alive.

%8 5, Registration of marriage.(1) Every marriage solemnized under Muslim Law shall be registered in accordance
with the provisions of this Ordinance. ~ ' :

(2) For the purpose of registration of marriage under this Ordinance, the Union Council shall grant licenses to one
or more persons, to be called Nikah Registrars, but in no case sha!l more than on Nikah Registrar be licensed for

_any one Ward.
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Polygamy® grounds for dissolution of marriage or Talag™® maintenance and dower like issues®

and Dissolution of Muslim Marriage Act 1939 (DMMA 1939) further provides for the grounds on

(3) Every mafriage not solemnized by the Nikah Registrar shall, for the purpose of registration under this
Ordinance be reported to him by the person who has solemnized such marriage.

{4). Whoever contravenes the provisions of such-section (3) shall be punishable with simple imprisonment for a
term which may extent to three months, or with fine which may extend to one thousand rupees, or with both.

(5). The form of nikahnama, the registers to be maintained by Nikah Registrars, the records to be preserved by
Union Councils, the manner in which marriage shal! be registered and copies of nikhanama shall be supplied to
parties, and the fees to be charged thereof, shall be such as may be prescribed.

(6) Any person may, on payment of the prescribed fee, if any, inspect at the office of the Union Council the record
preserved under sub-section (5), or obtain a copy of any entry therein.

7 6. Polygamy.(1) No man, during the subsistence of an existing marriage, shall except with the previous
permission in writing of the Arbitration Council, contract another marriage, nor shalt any such marriage contracted
without such-permission be registered under this Ordinance.

{2) An application for permission under-Sub-section (1) shall be submitted to the Chairman in the préscribed
manner together with the prescribed fee, and shall state reasons for the proposed marriage, and whether the
consent of existing wife or wives has been obtained thereto.

{3) On receipt of the application under Sub-section (3), Chairman shall ask the applicant and his existing wife or
wives each to nominate a representative, and the Arbitration Council so constituted may, if satisfied that the
proposed marriage is necessary and just, grant, subject to such condition if any, as may be deemed fit, the
permission applied for.

{4)In deciding the application the Arbitration Council shall record its reasons for the decision and any party may, in
the prescribed manner, within the prescribed period, and on payment of the prescribed fee, prefer an application
for revision, to the Collector concerned and his decision shall be final and shall not be called in question in any
Court. '

{S) Any man who contracts another marriage without the permission of the Arbitration Council shali,

(a) pay immediately the entire amount of the dower whether prompt or deferred, due to the exnstlng wifeor .
wives, which amount, if not so paid, shall be recoverable as arrears of land revenue; and

(b) on conviction upon complaint be punishable with the simple imprisonment which may exténd to oné year, or

- with fine which may extend to five thousand rupees, or with both.

27, Talaq.(1) Any man who wishes to divorce his wife shall, as soon as fn‘ay be after the pronouncement of talag in
any form whatsoever, give the chalrman a notice in writing of his having done so, and shall supply a copy thereof
to the wife.

{2) Whoever, contravenes the provisions of sub-section (1) shall be punisha'ble with simple imprisonment for-a
term which may extend to one year, or with fine which may extend to five thousand rupees, or with both.

{3) Save as provided in sub-section (5) talaq, unless revoked earlier, expreésly, or otherwise, shall not be effective
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which a decree can be obtained for dissolution of marriage including the cases of change of

religion by a partner under sections 2% and 4% respectiyelyﬁz. Sub clause ix of the section 2 of

until the expiration of ninety days from day on which notice under sub-section (1) is delivered to the Chairman.

(4) Within thirty days of the receipt of notice under Sub-section (1), the Chairman shall constitute an Arbitration
Council for the purpose of bringing about reconciliation between the parties, and the Arbitration Council shall take
all steps necessary to bring about such reconciliation.

(5) If the wife be pregnant at the time talaq is pronounced, talaq shall not be effective until the p'eriod mentioned
in Sub-section (3) or the pregnancy, whichever later, ends. - :

(6) Nothing shall debar a wife whose marriage has been terminated by talaq effective under his section from
remarrying the same husband, without an intervening marriage with a third person, unless such termination is for
the third time so effective. ' '

8. Dissolution of marriage otherwise than by talag.Where the right to divorce has been duly delegated to the wife

and she wishes to exercise that right, or where any of the parties to a marriage wishes to dissolves the marriage
otherwise than by talaq the provisions of section 7 shall, mutatis mutandis and so far as applicable, apply.

** M Mehmood, The Code of Muslim Family Laws ,Pakistan Law Times Publication, 3

60 2. Grounds for decree for dissolution of marriage.

A woman married under Muslim Law shall'be entitle_d to obtain a decree for the dissolution of her marriage on any
one or more of the following grounds, namely: ' '

(i) that the whereabouts of the husband have not been known for a perlod of four years;

(i) that the husband has neglected or has filed to provide for her maintenance for a period of'_tw'o years;

(ii-A) that the husband has taken an additional wife in contravention of the provisions of the'Musli_m Family Laws
Ordinance, 1961; :

(iii) that the husband has been sentenced to imprisonment for a period of seven years or upwards;

(iv) that the husband ha.s failed to perforim, without reasonable cause, his marital obligations for a period of three
years;

(v) that the husband was impotent at the time of the marriage and continues to be so;

(vi) thatthe husband has been insane for a period of two years or is 5uffer|ng from Ieprosy ora vurulent venereal
disease;

{vii) that she, havmg been given in marriage by her father or other guardian before she attained the age of sixteen
years, repudaated the marriage before attaining the age of eighteen years:

Provided that the marriage has not been consumated;

{viii)that the husband treats her with cruelty, that is to say,
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DMMA 1939, covers a vast ranging area of cases as it says for any othér ground recognized by
Shariah for dissolution ‘of marriage. The Women protection Act has al;o become part of
domestic Iegislatiqn on brotection of women rights. All such laws do not provid.e the essentials
or pre-requisition for contract of marriage but dealing with _the issue of dissolution. Even the
section 4 of the DMMA 1939 does not directly invaIid.ate the marriage even by conversion to

another religion by wife from islam.

(a) habltually assaults her or makes her life miserable by crueity of conduct even if such conduct does not
amount to physical ill-treatment, or

{b) associates with women of evil repute of leads ah infamous life, or

(c) attempts to force her to lead an immoral life, or

{d) dispoées of her property or prevents he.r exercising her legal rights overit, or
{e) obstructs her in the observance of her religious profession or practice, or

{f) if he has more wives than one, does not treat her equitably in accordance with the injunctions of the Quran,
(ix} on any other ground which is recogmzed as valid for the dissolution of marriages under Muslim Law,
Provided that:

(a) no decree passed on ground (i) shall take effect for a period of six months from the date of such decree,
and if the husband appears either in person or through an authorised agent within that period and satisfies the
Court he is prepared to perform his conjugal duties the Court shall set aside the said decree; and

(b) before passing a decree on ground (v) the Court shall, on appllcatlon by the husband, make an order
requiring the husband to satisfy the Court within a period of one year from the date of such order that he has
ceased to be impotent, and if the husband so satlsf‘ed the Court-within such period, no decree shall be passed on
the said ground.

8! 4, Effect of conversion to another faith.
The renunciation of Islam by a married Muslim woman or her conversion to a faith other than Islam shall not by
itself operate to dissolve her marriage:

Provided that after such renunciation, or conversion, the woman shall be entitled to obtain a decree for the
dissolution of her marriage on any of the grounds mentioned in section 2;

Provided further that the provisions of this section shall not apply to a woman converted to Islam from some other
faith who re-embraces her former faith.
* Ibid. :
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According to Vienna convention on the Law of Treaties, 1969 Article 02,% Pakistan after
ratifying CEDAW is now bound by the terms of treaty and now it is the dufy of legislative bodies
of Pakistan to enact new law under article 16 of CEDAW and by putting prox)ision :of the treaty
into practice especially for the protection and equality of women to men. Since no direct
transformation of international law into local/domestic law mechanism is available but a
dualistic system for making intern_ational law applicable in the country is followed. CEDAW is
divided in two parts; first part of first 16 articles contains substantive areas to be governed by
treaty or areas of discrimination besides defining discrimination and rest deals with mechanism

to monitor the state party’s response to it or observance to treaty.®

Article 1 of CEADW gives the definition of the term ‘discrimination against women, while
the constitution of Pakistan has no clear provision on this issue of discrimination: State parties

to the Convention are required to put the provision to equality in their constitutions and local

63 1. For the purposes of the present Convention:

(a) "treaty" means an international agreement governed by international law and concluded in written form:

(i) between one or more States and one or more international organizations; or

(ii) between international organizations,
whether that agreement is embodied in a single‘instrument or in two or
more related instruments and whatever its particular designation;
(b) "ratification" means the international act so named whereby a State establishes on the mternatlonal plane its
‘consent to be bound by a treaty;
(b bis) "act of formal confirmation” means an international act corresponding to that of ratiﬁcation by a State,
whereby an international organization establishes on the international plane its consent to be bound by a treaty;
(b ter) "acceptance”, "approval" and "accession" mean in each case the international act so named whereby a
State or an international organization establishes on the international plane its consent tobe =~
bound by a treaty;
" (d) "reservation"” means a unilateral statement, however phrased or named, made by a State or by an
international organization when signing, ratifying, formally confirming, accepting, approving or acceding to a
treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their
application to that State or to that organization;
2. The provisions of paragraph 1 regarding the use of terms in the present Convention are without prejudice to the
use of those terms or to the meanings which may be given to them in the internal law of any State or in the rules
of any international organization.

Ayra Inderyas ,A ot still needs to be-done, DAWN NEWS GROUP 27 May,2007
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laws and eliminate the discriminatory laws and policies under articles 2, 9, 15.but in case O

Pakistaﬁ Hudood Laws (1979), some provision of Muslim Family Law Ordinance, Law on Honour

. 65
killings {2004), Pakistan Citizenship Act are still taken as pro men and are still part of our laws.

Article 16 deals with equality of woman in family matters and provides equal rights to
her as to the men to all relat_ed issues like contracting or dissolution of marriage or child
custody etc. but in Pakistan they are denied their rights under cover of cuStomary faws/ rules
like Watta satta, Wani,haq bakshwan.and MFLO 1961 is also considered as discriminatory as
man is éiven right to divorce without giving any reason which is not the case with wife who has
to file skuit a‘nd go through the cqurt procedure to get the confirmation. Dissolution of marriage
and Guardian Act also has disentitked her from custody of their minor child, and_marriage age

area is also ambiguous in its application.

Bein'g obliged by the treaty now government is responsible to take some definite steps
to develop a mechanism to fulfill both national and international obligations to strengthen and

improve women rights in real sense.5

The article 16 safeguardiﬁg fhe marriage rights particularly for women and pro'viding the
eqpal rights to women during and_at the time of ending the contn.'a'ctl of marriage without
effecting the women right in Islam where_by women are granted equql rightsfo acﬁiv‘eve.a
balance between both the partners but in lslém the nature of equality. is based on the duties

assigned to the spouses and some times imposes restriction on women which are not

:: Ayra Inderyas , A Jot still needs to be done,2007.
thid =~ ‘ .
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applicable to man like in case of divorce but on the other hand man is duty bound to the

maintenance of the wife and women is protected from spending any thing from her property. 67
1.7 Conclusion

CEADW is a comprehensiVé latest document on rights of women and most ratified
among all and almost all the members of UN are party to it which shpWs the impértance of
contemporary women rights issues all over the v{/orld.. Pakistan is one of the signatory to the
convention and has undertaken to pfoted the wo.men rights within its jurisdiction where the
domestic legislation/legal system is of pfural nature as two parallel systems are foilowed.
Pakistan as membef of International comhunity is also. duty bound to follow internétional
norms pérticularly under the treaty it has entered into as for instance CEDAW. Besides other
provisions, the article 16 require a special afctention from the law implerﬁenting bodies of state
as it requires 'furtHer Iéw making in matters regarding marriage provjding equal rights.té

women to men regarding all related matters.

The basic unit of any society ié a fami’ly .and fa.mily need a proper regUIatiéh to perform
positively and family IaQ\;s and women rigﬁts are two bran_ches of law but belong or o‘ri.ginate
from the same area of Iaw.which is Muslim perso_na.l Iaws.ﬂ In Pakistanl the Muslim Personal
Laws, the area dealing with legal rights of women in ;ohtracting ma;riage when we talk about
article 16 of the convention equal ri‘g_hts in contracfcing marriage and related familylmat‘telfs, are
granted to. wom_en' against meh‘and abolitién of all forms of discrimi‘nation 'agai'nst women is

demanded giving the definition of the discrimination. The situation vary in different pa'rts of the

"http://cedaw.wordpress.com/2007/04/10/egypt-reservations-to-cedaw/ last visited on: 8™ August, 2009.
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country Iike.péople from rural areas are nof even awaré 6f these rights but situation hay not be
much different in urban areas where not all but few may know their rights even educéted class.
CEDAW is a step to develop laws for protection of women rights which are also recégniied and
granted by Pakistani constitution but it requires lot more working to make it completely
compatible with different legal system of the world facing_same kind of problems in respect of
women right protection. Implementation is at the beginning stage and still long way is to go to
develop these laws in accordance with local legislation of Pakistan and many ofher Muslim
states. Pakistan law making bodies have recently tried to make new laws for the protection of
women like women protection billyand also raised the nurﬁber of women seats in National and
Provincial Assemblies and so increase the women repfesentation in the government.
Implementing CEDAW is required by the international community but making it compatible
with Shariah is a difficult task since there are provisions in the convention which if implemented
directly without interpreting them properly or making reservation on fhose provisions, ca.h. get
in conflict with Shariah as in case of article 16 of it though the sﬁbordinati_on to the Constitution
is there but the constitution itself needed to be interpreted in this regard. The laws against the
injunction of Shariah are void and same rights in marriage are the area which néeds legal
interpretation to declare it to be in conformity with Shariah or not. The immediate response is
requirgd in this rega'rdvfrom authorities in Pakistan so that women rights can be protected in
accordance with bofh interhational law and demands of the Shariah as demand of equality
effecting areas which can be a challenge for Muslims as in cases‘of increase in interfaith

marriages by Muslims males and females.
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CHAPTER TWO

Islam and Women Righ'l's.

Shariah or the Islamic law is‘ based upon ethics and those moral values which aré fundamental
for any civilized society, and formulated as to achieve the objective of Shariah. These
foundation or basic_ principles are protection of Life, Din, Reason, Property and Lineage /hdnor
respectiveiy. While achieving this end the rules of Shariah also provides for the punishment for
violation of these principles the concept of bunishment is also based upon the idéa that all
Maruf that is good or mora.l should be prescribed and all Munkar that is bad or immoral shou.ld
be proscribe. As such a system based on this, guarantees protection of personal and. social
rights for those who are related or living in these societies. Violation of Maruf constitutes a

legal offence which may or may not be a cognizable offence®

Family and othe_r social relations among mankind are very carefully treated by Islam on
moral and fair bases. Both genders are assig.ned different roles to be played in the society with
defined duties towards each other and division of these roles is based on the physical and
mental capacities of men and woni_en. Whilg .Iooking at the status of women in Islam, reciprocal
rights and duties of men can not be ignOréd so that b'alance_and reasons for assigning of roles

can be understood.®®

%8 Anis Ahmad ; Women and social Justice ObjeCtIVES of Shanah Institute of Policy Studies .16
® The status of women in Islam, available at http://www.islamfortoday. com/womensrightshadawi. htm fast v&suted
on 20th august 2009. info@institutealislam.com
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2.1 Rights of Women in Islamic Law

The issue of status and rights of women particularly in Islam is neither a new nor a completely
settled one and generally presented to western reader in its incomplete form causing them to

misunderstand the real position of women in Islamic concept.”

The stance of Islam on status of women can also be understovod by looking at the
historical practices of ofher reiig‘ibns regarding women; looking at Islamic view regarding
women; she was granted the status which had never been granted uﬁder any religion before,
by placing a worhan on equal footing as of men. Few verses from Quran can elaborate the
Islamic stances on statug of women rights or the notion of gender equality like Quran says:"O
Mankind! Be conscious of your Sustainer, Wh_o has created you out of one living entity ,vand out
o it created. its mate, and out of two spread abroad a rﬁultit&de of men and women”(Al Qur'an
4: 1).71 In another verse it provides, “it )’s He who has created you all out of one living enfity and
out of it brought into being, so that man might incline with love towards worﬁen”. (Al Qur'an

7:189).”2

The Originator (is He) of the heaven and the earth. He has given you mates of your kind.(Al

Qur'an 42:11)7

And God has given you mates of your own Kind...,(Al Qur'an 16:72)”*

7 Jamal A Badawi , The _Stdtus of Women in Islam. Publication Section, Da’wah Academy ,International Islamic
University, Islamabad Pakistan.5 ' :
n Muhammad Asad, The Message Of Quran Dar ul Andalas, Gibraltar,100

2 1bid233
7 1bid 740
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Islam quks at the women _ffom different angles and Has pl_alced her even in better
position then men and in.terms of religious obligation Ijke prayer, fasfing, hajj. Both the sexes
are equally acc.ou'ntab|e when they are obliged to do anyt_hing in accordance with their_ position;
such as: age, pﬁysical( conditions keeping ih view théir_ psychological and physiological

conditions.

Sitﬁilarly Islam improved the social position of women in an age When the most
advanced nations such as the Romans and the Greek held them in contempt an'd_bo'ndage, |
denied those rights in property and curtailed their free will. They were considered inferior to
men. Considering the fact thaf_these revolutionary changes dccurred in a barbarous desert
society whereof female infanticide was a common practice which Islam forbade and con\?erted
it into an offence cognizable in law and in eyés of God.. Women were also granted _eq.ual right
to seek knowledge as that of man. As wife hér position was far improved and was even given
right to consent in ma}riage and Istamic law provides that women can not be forced to marry

without her consent to anyone.”®

Quran states, “...the rights of the wives (with regard to their husbands)are equal to the

husbands ,although me‘n. have precedence over them ... (Qur'an 2:228).The onIy'plriority given

 Ibid 405

” lbn Abbas reported that a girl came to the Messehger of God, Muhammad (P.), and she reported that her father
had forced her to marry without her consent. The Messenger of God gave her the choice . . . (between accepting
the marriage or inva!idatirig it). (Masnad Ibn Hanbal No. 2469). In another version, the girl said: "Actuélly ] accept
this marriage but | wanted to let women know that parents have no right '(to force a husband on them)" (Ibn Maja,
No. 1873). Jamal A Badawi, The status of women in Islam, 16
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to men is based on natural difference between two genders and this priority implies a duty for

a man to maintain and protect women.”®

Since, women are granted rights'to enter into marriage, they are also given right to
dissolve the same but a conditional permission in order to avoid haste and emotional stress, a

justification for court is required unless marriage contract allows it .

Islam further recognizes women’s economical rights. West could not offer rights to
women until 1938, French law did not give right to married women to dispense with her
property without her husband’s. permission whereas in Islamic law women are granted
complete rights in respect of her property whether single or married. Woman is given right to
seek employment if she wishes to do so but preference is given to her being supported by men
as she is assigned role like mother, wife which are more likely to be protected and maintained
by men. But it never forbids her from seeking emoloyment rather it encourages when there isa

" need forit”’

2.2 Marriage in Islam

In Shariah, the marriage has been highly recommended rather to remain single specially to get
closer to Allah. Celibacy is disapproved as way of getting closer to God as in some other
religions like Christianity. On the other hand Islam has also forbldden any phy51ca| relationship

between man and woman out side the marrlage

’® Jamal A Badawi, The Status of women In Islam. 17

77
lbid 21
78 Muhammad Tahir Mansoorl Family Laws in Islam; Theory and Appllcatlon Shariah Academy Internatlonal

Islamic university Islamabad, 1
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Holy P'rophet'Muhammad PBUH is reported to have said that there’s no celi_bacy in
Islam. In andther narration Prophet (PBUH) said:-
“When a man marries he has fulfilled half of his religion, so let him fear Aliah regarding the

remaining half.”

In another Hadith the Prophet PBUH emphasized on marriage “O young people, fhose
among you who are able must enter into marriage .For it helps to divert your attention from
woman and it is safeguard against lust.And those who can not marry sh‘ould observe fést, for
fasting too is a safe guard” (Hadith of al Bukhari and Muslim, bab e Nikah, on authority of

abdullah ibn Masud )”°

At another occasion the marriage was given further elaboration as “There are four
reasons for men to marry women: her wealth, her lineage, her beauty, her faith. Woe betides
you! Only enter into marriage with one who has faith”.(Hadith of al Bukhari and Muslim on the

authority of Abu Hurayrah)®

A society revolves around a family for its existence as it basic unit and these relations
need a proper regulation and check through laws and establishing rights of individuals. _Iﬁ Islam,
the role of marriage is of fundamental importance for establishment of a guccessful society so
the institution of marriage has been‘given'a significant place. And it is made incurﬁbent upon

the individuals keeping in view their financial or physical conditionﬁ. The family in Islamic law is

:: Mulana Wahiduddin Khan ,Words of Prophet Muhammad PBUH, selection from The Hadith, no 9'7,- 62
ibid no.98, 63 _ . ' ' '
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a unit of society upon which the growth of qulim population depen<lis'and also the growth or
spreading of Islamic faith is dependant.®

According to major school of fhougbts: Hanafi, Maiiki and Hanbali, the hukam of marri’a_ge in
Islam is recommendatory, however some times it becomes (Wajib) or obligatory on man. 2
Shafai School considers it as (MuBah) preferable. The general opinion is that if a person; male
or female fears that if he/she does not marry they will commit fornication, thgn marriage
becomes ‘Wajib’. However, one should not marry if he does not possess the means.;co maintain
a wife and future family or if he is not capable to .have sexual relationship legalization of which

is major aim of marriage contract or if dislikes children, or if he feels marriage will seriously

affect his religious obligations.

The marriage contract in }slamic law is called Nikah .Marriage is enjoined upon every
Muslim, once Muhammad .PBUH asked a man if he was married, who answered in negative ahd
he further asked him if he is heaithy and of sound mind which he replied in affirmative, then
the prophet called him a brother of devil. Therefore in Islam, even the ascetic orders are rather
‘married than sing‘l.e. It is related that one of the Cbﬁpanions, naméd '‘Usman ibn M'az'un,

wished to lead a life of celibacy, but Muhammad PBUH forbade him. 8

2.3 Nature of Marriage Contract {CIVIL /RELIGIOUS)

* Thomas Patrick Hughes, Marriage. Excerpted from "Dictionary of Islam" by © 1886available @ muslim-
canada org/dower _dictinaryofislam.html Last visited on 20-10-2008

% imran Ahsan Khan Nyazee ,The Dfst/ngwshed Jurist’s primer, {In Rushd) A translation of Bidayat al MU]tahld
Book of Marriage .1

® Maulana zafar. Ullah Shafique, Biadai us Sanai, Urdu transiation , book of marriage, 623, vol.l Markaz e tahkeeq
research cell Diayal Singh Trust Library Nisbat road Lahore.

# Thomas Patrick Hughes, Marriage. Excerpted from "chtionary of Islam" .6
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In order to understand the rights and obligation of spouse and laws governing the contract of
marriage it is necessary to ascertain the nature and object of such contract. The contract of

marriage “Nikah” Which literally meahs; getting or joining together and technically is marriage.

M.arriagé (nikah) in Islam is accepted as a sacred religious as well as civil agreement.
However, it is not réligious in the sense of a sacrament, but rather in the sense of realizing the
spirit of Islam. It is civil contract in Islamic law, as its objective to legalizing sexual relationéhip
between man and woman and the procreation of children and unlike Hindus it does not require
any religiods rite or ceremonies™. Marriage shows the du_ai _idea of Islam, combiniﬁg the nature
of both )‘badat (Worship) and muamalat (§O<-:ia'l' relations).®The scholars have . déﬁned t_he

marriage contract thus:

According to Hidaya, It is to be contract which has for its object begetting and legaliz_at'ion' of

children.

According to Kanz ul Da_qa'iq and fatawa Alamémangiri ,Nikah or marriage is a 'cont_ract
that is entered into by a man with a woman for the enjoyment of béneﬁciary rights_ove_r her.

Similarly the Baillie digest_ defines it as A Nikah in Arabic means “Union of the s_eries” ahd carries

® Tanzil ur Rehman, A code of Muslim Personal Law, Volume |, Hamdard Academy, Hamdard Nati_onél
foundatlon Pakistan Hamdard Center Karachi 18, Pakistan 19, 20 ‘
Abhlshak Kumar Pandey, Artlcle, Law school Banaras Hindu UmverSIty Varanasi Avaifable at Legal Servnce

India.com, Last visited on 20" OcotoberZOOS
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a civil contract for the purposes of legalizing sexual intercourse and legitimate procreation of

children.%®

For Ameer Ali: - Marriage is an organization for the protection of the society. This is made to

protect the society from foulness and unchastely.*’

Mahmood J. in his judgment™ decided it as: - Marriage according to the Mahomedan
law is not a sacrament but a civil contract as quoted by Mullah, the notion adopted by

Mahmood J in a suit for restitution of conjugal rights not as definition of marriage. ™!

Marriage or Nikah among Muslims is a ‘sacred Covenant’ or ‘Mithag-e-ghalid’ between
a man & a woman, soliciting each others life companionship, which in law takes the form of a

contract or agd. Under Section 2 of Muslim Women (Protection of Rights on Divorce) Act, 1986.

very comprehensive definition of marriage by Dr Tahir Mahmood” A solemn pact
* between ma and woman soliciting each othes life companionship which in law takes the for of a

contract {agd).”®

Ma_rriage in Islam is one of the most emphasized aréa and thfough many verses in
Quran have highlighted differe;nt .issues related to marriage reflecting the importance of
marriage in Islam and regulatin-g thé relation of both the paftners. the Holy Proph'et described
marriage as his Sunnah and for Mu#lims Sunnah pf a Holyl Prophet(PBUH)I is some thing _imuch

‘more than just a rule or definition of Contract Act 1872. Muslim jurists have unanimously greed

 Tanzil ur Rehman ,A code of Muslim Personal Law ,Hamdard Academy, Pakistan 20
¥ Abhishak Kumar Pandey, Articles, Available at Legal Service India. com, Last visited on 20-10-2008
% . Abdul Kadir Vs Salimas,Ali149(FB),1886
o :\t/)h;h:(r?mad Munir, Marriage in Islam, A civil contract or a sacrosanct. Hamdard Islamicus.77 .
i
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as marriage being mandatory on a person who is physically and financially able to contract

marriage. >

From above definitions the dual nature of marriage contract it can be concluded in Islam which
is not only civil but it’s also entails some religious obligations. As rights and obligations arising

out of such a contract is not a product of legislative body but derived from Quran and Sunnah.®*

2.4 Essential Requirements of Marriage

Islam protected the rights of women which were not given to her in pre Islamic era and made
her a party on equality basis in contract of marriage instead of a sale commodityL The contract
of marriage being a contract has certain conditions to be fulfilled before conclusion without

which it can not acquire the legal status.

Like other contracts the parties are required to be eligible for said contract for which
Islamic law provides that male or female who attained puberty (for boys the 12 years and for
girl 9 years is the described age of puberty by Islamic scholars) and of sound mind can legally

enter into a valid marriage contract either by themselves or through their guardians.

It was a preferable social practice to marry at early ages in Arab society. Generally law
does not provide for a definite procedure of celebration of a marriage ceremony nor does it
compulsqrily demand . be reduced in writing the contractual agreement, thdugh Qurén

recommend the witting down of future contract as an evidence of it and removing doubts ( Al

* Tbid 79 : : _
* Tanzil ur Rehman ,A code of Muslim Personal Law , Hamdard foundation, Pakistan 20
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Quran 11:282) but oral contract especially seemed to be prevalent at that time. Important
requirements to the marriage contract is the offer (jjab) by one contracting party and the
acceptance (gabul) by the other, taking place at the same meeting in the presence of two

witnesses or one male and two female witnesses.”

A dower agreed between the parties, to be settled upon the woman. The-error of the
settlement does not nullify the contract, for under any circumstances, the woman becomes

entitled to her dower, whatever type it is.*¢

Women under Islamic law are given option of puberty to accept or réjec':t the cbntract of
marriage entered into by her guardian, during her infancy. A Marriage without the consent is
not valid contract either express or implied. In Ameer Al.i’s view the validity of marria{gel
depends on two conditions, first the capacity or eligibility of '_che party to enter into marriage
contract and secondly the celebration of marriage in accordance with the generally recognized
norms or 'laws of the place wheré the ceremony takiﬁg place. The term the .capacity is
dependent upon or is to be judged by the lex domicile (law of the state where the parties
live).more precisély we can say that for contract of marriage like other'cc‘antra.c';s,. personal
capacities of the p_arty is dependent on the law of domicile. Whether both are from same
country or belong to different country. If the each in their lex domocilie are capable they can

contract marriage. The legal capacity will be determined in accordance with the law of domicile

% john L. Esposito , Women in Muslim Family Law Syracuse University Press. Syracuse, NY. 1982. 16.

Available at Questia Media America, Inc. w_ww.questia.com

**Thomas Patrick Hughes Marriage. Excerpted ffom "Dictionary of Islam"
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For example if a Muslim is domiciled in England the governing law for the purpose of capacity -
for marriage contract will be of England but person living in a Muslim state will be governed by

the law of that state. And capacity to contfacf marriage will be decided accordingly 7

'GeneAralIy, the contract of marriage with regard to capacity of the contracting parties is

taken as on same basis as any other contract like understanding, puberty and freedom.

The freedom or the free consent of the parties is also an important requisition of any
contract so is the caée with confract- of marriage. Syed AmeerﬂAIi s opiﬁion regarding consent of
women in contract of marriage is fundamenta.I as without qn_derstanding the nature of contract
ones consent can not be taken, as such nﬁﬁtﬁal consent inc'IUding capacity iAs requ.i;'e'd of_all fhe
parties to the cbntract is nﬁandatory to be it ;/alid and binding. But the e_astérn’ practiée may
cause in some cases the consent indirectly through guérdia_n as living in privacy whlich. is not
exactly the rule in Muhammadaﬁ Ia\_&. Capacity of aﬁ adﬁlt and sane onman is a.bsolute, no
guardian is fequired in Hanafi and Shias and Hidaya' also holds that women of sound mind and
adult cah enter into contfact of m.arl_'_'iage by herself w.ith'o'ut. guardian. But condition of guardian
is mandatory in Malikies and Shafies. Person-a‘l apd individual consent.islfefused in thesle' two
séhools on fhe présumption of 'incapacity .Qf yvom'en tb understand the nature of :cohtréct and
to provide safé'guard to _WOmen fr’,oh deceitfdl bractice or to avoid marryfng'héi' to someone

whose not morally or socially fit partner. %8

%7 Thomas Patrick Hughes Marriage. Excerpted from "Diction_'ary'of Islam”

% Thomas Patrick Hughes Marriage. Excerpted from "-Dict)'onary of islam"
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From above discussion it can be concluded that following ére the Iégal requirements for a valid
marriage | S : - cohtract;
(i) There must be a proposal made by or on behalf of one of the contracting parties to the
marriage, and an acceptance of the probosal by or on behalf of the second party.
(i) Both prop'osa| and its acceptance must be made simultaneously or at thé. same session of

the meeting. Provided that the acceptance must be related to what is being offered.

The consent given must be free consent; it must not be an outcome of compulsion, duress,

coercion or undue influence

(iii) Both the parties must be legally competent or capable to enter into the contract. The two
parties must be Iegélly competent; i.e. they must be sane and adult and so is the case of
guardian in case of minor. The women must not be from the forbidden class such as those

falling within the prohibited degrees.

(iv) There must be two male or one male & two female witnesses, who must be sane and adult
Muslim present at the time of the marriage proposal or offer and acceptance. (Not needed in
Shia ~ Law).

{v) Neither writing nor any religious formal procedure is required.*®

2.5 Prohibited Degrees of Marriage'®

» Legal Service |ndia.com,Articlé. By Abhishak Kumar Pandey Law school Banaras.
®Maulana zafar Ullah Shafique ,Biadai us Sanai ,Urdu translation , book of marriage, vol.li 687
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In Islamic law it has been explained in much detail the categories of relations ship in which
marriage can be contracted and in which one can not get into theses relations. These
prohibitions can either be of permanent or temporary depending on the .causes of prdhibition.
lslamiﬁ scholars have divided these causes on the basis consanguity, affinity ahd fosterage
which create permanent prohibition and temporary prohibitions. Temborary Prohibitions are
related to tﬁose casés which are of nature which can be altered to a situation which dées not

fall within the prohibited degrees, then make the contract regular or valid.**

2.5.1 By reason of Consanguinity 'fﬁe man is by prohibited to marry in direct
line.**This category includes mothers, daughters and their daughters, sisters and fheir
daughters. Brothér daughter and her descendants all maternal .a'nd paternal a_ﬁnts.

2.5.2 By reéson of (Marriage) Affinity a man is prohibited to mdrry."°"‘.‘This category
includes mothers in law, step daughtér(S) an.d her descendants , step mbthérs or
fathers wives .Among these categories of prohfbited marriages fhé two i.e. sfep
mother(s) and of son’s wives are because of contract ftself and the third catégﬁry of

wife’s daughter(s) is because of consummation.’**

2.5.3. By reason of Fosterage a man is prohibited to marry. *This category deal with
a man’ dis_ability to marry women with whom he has created or developed a relation because

of suckling during his infancy.

®'Muhammad Tahir Mansoori , Family laws in Islam. Theory and Practice .83

192 Al Quran 4:23

1% Al Quran 4:22 _

12: Muhammad Tahir Mansoori, Family laws in islam. Theory and Practice ,85
ibid '
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By a hadith of Holy Prophet Muhammad (SAW) Allah has prohibited by fosterage what
which has been prohibited by consanguinity. i.e. all those relation which are forbidden because

of consanguinity same relations are prohibited by fosterage.
Foster mother and his foster grandmothers.

253 O.t.her Prohibitions Illicit sexual contract between a man and women résults in a
prohibition of marriage between the man and those relatives of female with whom he is barred
because of affinity,‘ according to Hanafi and Hanbali schéols, as they consider sexual act as
equaling to nikah or marriage and as such on basis of affinity they don’t allow them to marry in

any of these relations.

On the other side, the Shafi jurists hold an opposite view because for them an unlawful
act can’t render a lawful act unlawful. So they allow or don’t prohibit these marriages on

ground of affinity.

As far as marriage is concerned betwe'éri adulterers '_or between the same '_cou.ple, jurist
allow them to marry and even marriage between adulterer and with another mén is allowed
provided she is not '_preg.nant.at the time 6f marriage with another man. For Abu Hanifa.even
this marriage during pregnancy i; permissible but cduplé can’t have sexual intercourse fill the
delivery.Remarriage with a woman wh§ was separated on the ground of imprecation can not
get together again is another legal bar on marriage. Thi§ is majority viéw but hanafi juriAstsballow

them to remarry if accuser admits and undergoes the pu'nishment of eighty stripeS.
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2.5.4 Temporary prohibition on marriage in sharia

ifi)

h 106

In addition to permanent prohibitions on marriage there also exists certin situations
where the prohibition is of temporary nature and can be removed if certain
circumsatances associated with it are removed. Thee are;Marriage with a woman who is

already married

Marriage with a woman who is Undergoing her period of iddah for which cérfain time
periods are described as in case‘of _di.vorce three periods of menstruatiorm.,.for a widow
four_month‘s and ten days and for a pregnant- women time pe-riod of iddah Iis.t‘ill the
delivery of her baby and for non Imens_truating women the presc_ribed time is thfee
months. |

Combining two sisters, or aunt orjniece in marriage in one time or keeping them as

wives at the same time. Or marriage with sister's aunt or niece when the wife is

" undergoing iddah‘.Shia‘h immamiah allow this category with consent of both wives.

‘Women repudiated thrice is not lawful for the same man unless she marries again and

then divorcéd and then completés the mandatory period of idah, providéd that it. Was
not planned_ between former couple ( the second .ml‘arri.age/divorce) ;onsummétion- of
second marriage is a cqnditiqﬁ to marry again the fbrmer husband.

Fifth marriage in presence of four wives. a man is ﬁot allowed to marry fiﬁh time unless

one of former wives is divorced irrevocably.

106

Muhmmad Tahir Mansoori, Family laws in Islam, theory and practic, 88-92

51



—

vi) Man or wohan in ihram for either hajj or umrah is not allowed to contract a marriage.
By majority of jurists however Hanafi the allow contract but don’t allow seXual relations
‘between thé couple.

vii) Marriage to an idolatress is not allowed by jurist but women among .people‘of ‘books are

conditionally allowed.

Above mentioned categories of marriage are mostly considered as fasid (irregular) marriages
and there are some other areas like marriage without consent of wife or consent taken by fraud
coercion etc or marriage in absence of witnesses or without permission of guardian also falls
within the ambit of irregular marriages which can be regularized after removal of the causes of

irregularity, if possible, through a new marriage contract.
2.6 Classification of Muslim Marriage

Muslim jurists have divided validity of marriage contract into three categories relying on the

deficiency in basic requirements of marriage contract.’?’

2.6.1.Valid marriage (Sahi) valid and completely lawful ,which is '~conformity with the
demands of shariah entailing all legal effects like dower, legitimacy of sexual relationship and of

children out of the wedlock inheritance etc. 108

' A valid marriage is in conformity to every legal requirement and is not affected by any internal

or external attribute of marriage contract and The contracting parties of a sahih marriage are

% Muhmmad Tahir Mansoori, Family laws in Islam, Prohibited Marriages 88-92.

1% |bid. '
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entitled to all of the rights and subject to all of the obligations arising from the consequences of

a valid marriage contract.'®®

2.6.2. Void marriages (Batil) Completely bad in its foundations, which are not permissible by

dictates of shairah and create no legal effects.!*®

A batil or void marriage'is an unlawful union thaf awards no mutual legal rigﬁts and
obligation to the parties of the marriage cohtract. There will be no inheritance claim. Since the
marriage is null and void and thus not considered to exist, the issues are illegitimate. Void
marriages include such situations as marriage of a Muslim wo.man to more than one husband at
the same time, or spouses are from legally p.rohibited degrees i.e. consanguity fosterage or

affinity such a marriage is void ab initio.**

2.6.3.Irregular (Fasid) marriage : An irregular marriage good in its foundations but unlawful
in its attributes ,that are temporary in nature because of any legal impediment or not fulfilling
.co'ndition'(s) required by Shariah for valid marriages but can be regularized' by meeting the

requirements.!?

A marriage may be irregular because of lack of a formality like that of
witnesses, or an impediment that can be removed, like two sisters in marfiage at the same time
or a fifth wife. If a judge may regularize such a marriage by removing the cause of irregularity as

by divorcing one of sister or the fifth wife or by addition of another or lacking number of

witnesses etc.

' John L. Esposito , Women iri Muslim Farmiily Law. Syracuse, NY 1982. 18.19

1 Muhammad Tahir Mansoori, Family laws in Islam, prohibited marriages. Pg 88-92
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ohn L. Esposito , Women in Muslim Family Law. Syracuse, NY 1982. : 18.19
Muhammad Tahir Mansoori, Family laws in Islam, prohibited marriages. Pg 88-92
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Without consummation an irregular, marriage has no legal éffet_:t and even
consummation has taken place the parties'are given limited rights such as the Wife may haye
the right of dower but no right of maintenance. The children of this marriage are considered
legitimate, however, and.are entitled to a share of the inheritance, no mutual rights of

inheritance etc.'*?

2.7 Capacity to enter into a Marriage contract of Spouses in Islamic law.

According to Islamic Iaw the legal capacity to contract a marriage the party shqu'ld posses
discretion or (rushd) a.nd understanding of the nature of the contract. HoWevef, the
presumption of discretion is not related to age but to physicl capacity to reproduce or puberty..-
The partiesto a ma'rriage are rquired to grnt a free con;sent to the marriége contract therefore
consent of rﬁinor is not a consent. In cases where a mgnor is entered into a marriage contracfc by
a guardian the minor upon reaching majority is granted the_right to re-visit the contract which is
known as Option of puberty (hag-ul-kiyar ul Bu_Ioégh).'The parties to a m'a.friagé contract must
be of f sound mind, and have attained puberty. And iﬁ case of absence_l of evidence the

presumed age of puberty is. 15 years.

The term ‘legal capacity’ or ‘Ahliyyah’ as described by Al Zarqa as “a Description
presumed in a person rendering such a person a possible candidate to receive a legislative
injunction.” The word ahliyyah in Arabic means sufficient qualifications, the possession of which

enables the possessor to enjoy something or be qualified_ for certain matters. The root word

13 pid

54



this term the ahl means worthy of .According to Al Sabouni it is the ability of person to be
oblige, be obliged and conduct ones affairs by oneself. And in view of El Alami it is ... the fitness

of a person to enter into obligation, that is to bind and be bou_nd.m

From the above definitions by different jurists it evident that “Ahlliya” is the
qualification of person which enables him to acquire certain rights and bear obligations and

ability to enter into transactions and conduct action having legal consequences.

2.8 Competency of the Parties in a Marriage '**
2.8.1 Religion

Under Hanafi law a Muslim man is allowed to marry a Muslim woman, or a Jewish or Christian
woman (kitabiyyah) who believes in a heavenly or revealed religion which has a kitab or
revealed book. He cannot, however, marry an idolatress or a fire-worshipper. A Muslim woman,

again more controlled in the exercise of her options, can marry only a Muslim man.

Another barrier to marriage in the category of family relationship involved unlawful
conjunction, A Muslim must not be married at the same time to women related by
consanguinity, affinity, or fosterage, as for example, two sisters or an aunt and ‘he,r‘niece. An

unlawful union in Hanafi law renders a marriage irregular but not void.!!®

11 Mahdi zahraa., The Legal capacity of women in islamic law, by

Arab Law quarterly, Vol.11, No.3 (pp 245-263) pg 245. Published by :BRILL.

5 John L. Esposito, Women in Muslim Family Law, Syracuse, NY. 1982. 20

116 |bid .21
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2.8.2 Equality

A.somewh.at less important doctrine rggarding marriage is kafaah, the rule of' éﬁ_uality which
states that a marr.iége is a suitable union in law if th'e man is equal in social status to the
woman. However, this ébligation does not apply to the woman, since she is considered fo be
raised to the husband's position by marriage. In Hanafi law, equality is a necessary condition
determined by (1) family, (2) Islam, (3) profession, (4) freedom, (5) good character, and (6)
means: A marriage that does not favorably meet these criteria i; not necessarily void. The judge
(qadi) must carefully exercise his discretion in determining whether to annul the marriage
(faskh) on fhe basis.117The.vari§us requirements which .determine the categorfzation of a
marriage revolve around the following concerns r: (1) number of spouses, (2) reliéion, (3) family

relationship, (4) iddah, é'nd (5) equality.

2.9 Marriage contract between a Muslim female with People of Book and infidels

Majority of jurist in Islam are unanimous on the point that marriage of Muslim women with an
infidél or non Muslim is not valid whether consummation has taken place or not it is a Batil
marriage ab inito and no legal rights and obligation arise from such a contract in any respect

‘what so ever. But some take it as an irregular marriage but this is a minority view.'®

The Holy Quran in its two verses deals with marriage of a Muslim with a non Muslif_n and they

are as under:

117 ...
ibid . :
"% Tanzil ur Rehman., A Code of Muslim Personal Law , VOI. 1, Hamdard Academy , Pakistan KPakistan. 36
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i)

Do not marry unbelieving women (Idolatreés) until they believe. A slave woman
who believes is better than then unbelieving women, even though she allure
you. Nor marry (your girls) to unbelievers uﬁtil they believé; A man slave is
better than an unbeliever, even though he allure ydu. (Al Quran, Surah al
Baqqrah Ii; 221) 19

This day are (all) things good and pure made lawful unto you. the food of people
of book is lawful to you and yours is lawful unto them.(la'wful'.unto you in
marriage ) are (not onIy)cha-ste women amon'g people of book revealed before
your time . Al Quran, Surah al Maidah, v:5)1%0.

Today all good things of life have been made lawful to you. And food of those
who have been vouchsafed revelation aforetime is lawful to you, and ybu_r foqd
is lawful to them. And (lawful to you are), in wedlock. Womgn from 'among.those
who‘ believe (in this divine writ), and, in Wedlock, women from among those who
have beeﬁ vouchsafed revelatfon before your time ...the Iostr (Al O.u'ran,'Surah al

Baqgrah Il: 221)*%*

Here the question that arises is of equal rights of women. In case of marriage and

divorce a right of choice of spouse is granted to women, in case of an adult or a major female
along with-is the right to give her unconditional consent to her marriage. So if the law has

given the male a right to marry a non Muslim female and women from people of book why the

 1bid 25
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same can not be granted to Muslim female?. The clear text of Quran provides for male
(Muslim) to do so but in case of female it is not clear that if she is not allowed to marry a non

Muslim Christian or Jew.

The Muslim jurists believe that Islam is superior to all religion and generally fhe male are
given an upper hand between the two sexes .In case of marriage in Islamic the matter of
religion and faith of the offspring is also considered of utmost importariée hence caution is
advised in matters that can distort a ghild’s matters of faith and professed religion. A tradition
of Holy Prophet Muhammad is that the chil’d follows the religion of one of his lpa.rents who
professes the-better faith, in such a case thé practical implication will be different if the father is
‘Muslim the father’s faith will gb?erﬁ but otherWise Muslim women being in a weaker position
may not be able to defend her faitﬁ for her child %md by legalizing the marriage between a |
Muslim woman/ Mother and a Noh-Muinm male/father will amount to a.llowin_g.the ‘non-

Muslim father the power to alter the child’s free profession of Islam.

One of the 6bjecfcives of Shariah is the protection of progeny and on the otherAhan_d one
of the purpose is the procreation of children ’and’ women in interfaith marriage e:veﬁ with ahl
kiatab can be a cause of negation of this ..objective of Shariah. Granting non Muslim men
superiority over a Muslim_ female is therefore not acceptable even if otherwise complete'in all
its form. Accepting a non Muslim above a Muslim woman will be against the basic spirit of

Islam*®,

12 Muhammad Munir,Marriage in Islam A civil contract or a Sacrosanct, Hamdard Islamicus,80 -
'3 Tanzil ur Rehman., A Code of Muslim Personal Law ,Hamdard National Foundation,. 37
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According to some of ju_ris_ts the marriage of a Muslim female to a non Muslim in
' Iikelihqod would lead her to Kufr and is therefore prqhibfted on the _grcsund that the women
~ usually follow the ways of their husbands whicﬁ i'ncludes religious affiliation and for them the
term mushrik is also applicable to people of the book like Jews and Christi.ans assi‘g‘ning the

same reason they don’t consider it a valid marriage contract. ***

2.10 Modern ‘Legislation in Islamic States on Marriage with non Muslim.

Many of Islamic countries have codified their personal laws related to ,_marriage of
Muslim female and a non Muslim e.g. in Lebanon the marriage of Muslim female with a non

Muslim is a void marriage the Ottoman Law of family rights ,1917 (sec. 7C)
Similarly the same law is applicable in Jordanian family laws (Article 29).

Turkish and Cypriot family laws also prohibit such marriage, an irregular or void marriage

depending on the judgment of court. (sec. 17)
Syrian law of personal status 1953 provides that such marriage shall be void (éection 48)

In Iraqi law of 1959 it has been declared that that marriage of Muslim female with ahl —e-kitab

is valid but void in case of non MuslimZ
Cultural and social practices or set ups in different societies vary from others and -
members are assigned different roles to be played may not be discriminatory particularly

religious based commands must be given some concession for acceptance. As in case of Islam

128 Maulana Zafar Ullah Shafique Bidai us Sanai ,urdu, translation 721,

% Tanzil ur Rehman., A Code ofMusIlm Personal Law ,Hamdard national foundat|on Karachl Pakistan.
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maintenance and wélfare of family is the area for man to work for and held accountable but not
as if he is given authority ove.r other member of family as understood. many people that he is
superior but rather he is responsible religiously for fulfillment of his duty towards his family. We
should look at this practice or role of man from Islamic perspective compelling man as héw to
treat his wife and but not from other practice or religions which may ndt offer analogous

ideas.?
2.11Conclusion

In Islam a legal marriage leads to relationship between man and woman is of complimentary
nature and both are assigned specific roles to supplement each other and as such may not be

taken as discriminatory and not as authority over women. *¥’

Marriage in Islamic concept is very holy_and. sacred relationship. In .Is'la'mi.c. la w married
couple érg assigned different roles land held accountable for their responsibilities towards other
and family life is regulated by definite principles both can not go beyond. Equaliz'ing the rights
and the rolgs would result in breaking the institution of family as leading to confusions. The
Islahic concept is not discriminatbry but.better idea for smoqth funning of institution of

family'2%, .

126

CEDAWS Reservation _-Stand available at

gsm.html last visited July 27th '2009.
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The contract of marriage is not only a civil contract but also a sacred religious ceremony
followed as sunnah of holy Prophet (PBUH) as Nasir Jamal describes it as it a civil contract but
of unique nature, since it is regulated by Shariah giving it character Of‘ sanctity.??® So even as
civil contract all requirements are fulfilled the religious side must alse be co.mpleted.in all
forms. In this chapter, the generally known areas for a valid marriage are tried to be highlighted
rather reproduced because when we look at a marriage contract either frem its civil angle or
religious side both it seem that an interfaith marriage by a Muslim women as civil and to some
extend from religious side is not legally prqhibited as not being codified, which_ is not a

permitted rule by scholars because of its consequences.

Islamic principle-bf Sad e Rah is also important here which provides that any particular
act which may be permitted in itself but leads to some evil consequences at large or may be of
lesser benefit in itself should not be validated ab initio. So any such marriage which may in itself

not prohibited but leads to bigger loss to “Din” must be avoided.

Women rights are protected-frorh every angle in Islamic law particularly in marriage
contract and tried to be given a better position than of man. The Quranic verses are interpreted
by different jurist and scholars in different times as when a cause of action arose. Recent social
developments and increase in use of technology and Particularly accelerated Women rights
issues has deveioped a need to challenging interpret these women related verses more clearly
and highlight the mpst criticized issue of eqdality in more r:lefinite and clear terms so that non
Muslim would be ab_le to under stand Ielam, as it is a religion for all the times and for welfare of

all the human beings. :

'2 Muhammad Munir, Marriage in Islam. Hamdard islamicus,80
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Chapter Three

Human Rights and social developments

The human rights are constantly growing phenomena with ever increaSing influence. The equal
rights qf women are one of its ivmp.ortant concerns in this ever increasing »Iist qf concerns. The
women right in itself has multiple dimensions with varying dynamics. Ohe of the main areas
regarding women rights is the family issue and more precisely the equal riglhts of hers in family
affairs. CEDAW‘ has granted woman equal rights under article 16 to contract a fnarriage as
against a man. There are many reasons for grbwihg demands of theses issues and every passing
minute it takes a new turn. Inter faitH marriages are gétting more common then ever before in

different parts of world.
3.1 Human Rights and Family Laws

Human rights issues and family laws are very related areas of International law which were
previously covered under different conventions and treaties either part of famiiy laws or under
conflict of laws but now it has become a specialized area of human rights in itself International

Family Law.

G_lobalizatioh, changing life styles and internatlional mobility of capital, éccompaﬁying
.the labor resultingjh disturbing fam.ilies and creating new families and new dimer.nsions.t'o the.
traditional concepts of Family Law. Boundaries are becoming more .'perm'-eabl.e_,.all_(.)Wing
adoption of new brides in new'fami_lies, es‘capiﬁg.for any reasons from old- one. .Pebple- of

different origins and nationalities getting closer to each others marry and have children,
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divorce, or changé their ideology not in local ways. These trends and practices are creating
friction between different family 'Iaw$ at international level on one hand. an_d _.<.)n _th.e other
creating pressures on the human rights fo.r change and adaptation of new rgalities. It is even
effecting law making of different states as for example ‘polygémy or child marriage is prohibited
in many states. We can very rightly conclude that relationships are changing under the norms

of globalization and human rights and local laws alone can not deal with the matter.**

The use of internet has become very common and every part of world has access to the
other edge of the world .Internet as availabl_e'in every part of the world is now most common
source of knowledge and so many website are their preaching their religion effecting peoples

mind. Fatwas now can be taken online readily while staying home.
3.2 Globalization and Family Laws

Due to globalization the world is rapidly bécoming one state with different societies.
Previously the religion was the root of idea of oneness of humankind but with the grdv_vth of
globalizatiorj or the idea of globa.l village has made the interdependént world and 'religioh's
effect on thought of people has now weakened .The idea of unity of humanity has.not much to
do with globalization but with a é‘reater focus on economic interaction invoh)ing é);ch‘éhge of

capital services and some time labor crossing borders and resulting in flow of ideas, tastes and

Barbara Stark , Wheh_ Globalization Hits Home: International Family Law Comes of Age. Vanderbilt Journal of
Transnational Law, Vol 39. Issue 5. 2006. 1551+, COPYRIGHT 2006 Vanderbilt University, School of Law;
COPYRIGHT 2007 Gale Group
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even change of values among the people of different religions which is precipitating the move

towards one world social system and one global unity. !

Globalization positively effect the world as expand world trade and e;onohy, Reducing
travel and corﬁmunicatio_n costs and making it easy to understanding each others and becoming
more compassionate for each others in cases of natural and man made calamities. Human
rights issues and idea of pub'lic accountability has be.come rﬁore common and particlularly t'he.
women rights are drarﬁatically high lighted and helped in solution of theSe problems. All these
and many other angles of globalization are contributing towards the religious teaching of every
community of the world. But besides positivity of globalizafion .there are many adverse results
which can neither be avdided nor be ignored-.' Glbbalizatibn has made people to go for profits
ignoring basic needs of life .it has removed the control of the governments loverlcrolss'border
financial flow and dfastic changes in the currencies particularly Asian countries, promotion of
consumerism is also. the result of this phenomena making people only think for themsellves
rather thén to _think for humanity.' and leading towards the global culture due to whfch
indiggnous culturés particularly of éast are being replaced by the westérn cultures. In brief we
can say for globaligation has maximization of profit as its main aim, is effec’:ting pedples life from
all thé direction and societ.ies are becoming less :exclﬁsive and forcing us to become a global

unity.132

3 Chandra Muzaffar , Globalization and Religion: Some Reflections, available at islam on line.net- Living Shariah, '

Last visited 10" May2009
132 ., .
- ibid

64



Since the increase of intéfnet use has also increased the in;ceracfion of peoples and-is
gradually developing a muiti cultural spciety of the world. So many.w'eb sites are availéﬁle
which prqvides Islamic teachings ‘and even unrecognized or banned sites are providing
knowledge of Islam. Internet has made every thing available at door steb including education
and now it ié believed to be the cheapest source of getting'knowledge on any_thing in _thé world
.Use of internet has made people closer to each other and has made people aware of the
diversity in culture-and religioh that exists in the world. Different culture are getting mixed up
and developing some new trends and values by mixing th'e original ones .This trend also led to a
boost to interfaith marriages then ever before. People from different backgrounds for many
reasons but most common are economic or educational needs to travel to different parts of the
world and get settled in new states and by following or adopting local laws and customs. This is
more significant when pebple live for long pe_riods of time or permanently shift to other county
and their gen.eratioﬁs are grow in an'a'lien environment, like many Muslim and others races and
groups live in Europe or America. People of different casts and religion living in oné communifcy
like Christian, Jews, Muslims,lnd_i‘avn ahd Pakistanis etc. Many Muslims are still living in Iﬁdia as
théy did not come to Pakistan and their generation vhave grown there and naturélly bei.ng
vnatior.\al_of these éountfies folvlow their laws and régulations' and organize their lvifev style
accorvdingly._ Even they may follow §ome special laws buf ..can not escape the so;iéi atmosp_h_ere
and when you live o wdrkvat some place regularly ohé has to be influénced by atfﬁosphere
round him, Globa’livzvatio'rva has raised the mbbili_ty of famili.esvand capital and ‘most importaﬁtly

transforms the cultures which change every thing. *2

133 Barbara Stark, When Globalization Hits Home: International Family Law Comes of Age. Vanderbilt Journal of
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To become modern or more precisely to be a westernized person people are adopting their
practice in their living like divorce is very commonly available than before even in some Muslim

states 'Iike Egypt woman is given an option to file for divorce™*
3.3 Interfaith Marriages and Multiculturalism

Increasing number of interfaith marriages across internafional barriefs is also a p'fodUct of
similar issues of g|oba|izétioh and like: usually people follow their own personal laWs-but fhere
are many who do n.ot do so and go for local laws and assign different reaso.ns fof doing so like
non availability of suitéble partner , unawareness of Islamic rulings regarding such mafriages
over aging, economic priority of our ner generation and most imporfantly- social atmosphere
like Muslim.living in west are living in multi c_ultural Society and foHonihg the ideas of hﬁman
rights and_independénce which make them more concerned about themsélves rafhef réligion
based éocial attitudes. We here are more concerned about Muslim won'_ien contrétting

interfaith mérriage an emerging problem or challenges faci'hg these days by Muslim world.

Muslim -women-ir.\ India or_Maléysia or Pakistan, and many other couﬁtries con't'récting
such marriages-and no Iaw’slhave beén. enacted in this.re.gard in théir personal laws. Cases for
these marriages are not usually 'bfought to the courts and if people do there’s no uniform way
of deéiing with such cases. As in Malaysian case they freed a worﬁan after four month éf

detention,3°

Transnational Law. Volume: 39, 1551+

134 10 ) .

s Sigvard von Slcard interfaith marriages, Dialogue and Beyond: Christians and Muslim Together on the way,
LWF Studies 01/2003 .

136 Jalil Hamid , World Wide Religious News, by (Reuters August 11, 2007)
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In ariothe_r decided case by Federal Sharia"t Court of Pakistan where by a wbman was
denied citizehship of Pakistan for his foreigner husband under section 10 of Citizenship Act
1951 and on.of the defense by Government of Pakistan was “Foreigner women- marrying
Pakistani husband can not be equated with foreigner ﬁwen Married to Pakistani women in our
sociefcy. While Aurat foundatjon, a Non Governmental Organization (NGO), raised the objéctibn
that the same law is discriminatory and against the international obligation under CEDAW. The
court declared the law as gender discrirﬁinatory but did not allow the citizenship on the bases

of discretion of the Government.¥’

Interfaith marriages again involve-é number of issugs particularly of Muslim -and more
specifically of Muslim women. As discussed in second chapter generally accepted rule fo_r such
marriages is that they are not permfssible but ground realities can not be ignored. A Muslim
getting married to a non Muslim (.Kaf'ir) is unanimously agreed that it is prohibited' but'with

people of books i.e. Jews and Christians in some cases permitted.

It further involves the issue of Muslim with another sect of Muslim like Shia Sunni
Marriage. Further more the issue of apostasy some times also involved so this is not an issue

which can be ignored.

The classical and some contemporary scholars differ as to the Iégality of such -marriages.

Through out the Islamic history the marriage of Muslim women to people of book has been

37 Federal Shariat Court of Pakistan. Gender Discrimination, Suo moto no. 1/K of 2006. In Re : Pakitan Citizenship

Act. 1951. Islamabad Pakistan.
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unanimously rejected and viewed that such marriages are unlawful and religiously

prohibited.’*® |

With reference to the verse of Quran regarding the prohibition of marriage the most

quoted are sura Baqra verse 221,88

“Do not marry unbelieving women until they believe: a slave woman who believes is
better than an unbelieving woman, even though she may allure you. Nor marry (your girls) to
unbelievers until they believe: a slave man who believes is better than an unbeliever even
though he allure you. Unbelievers do (but) beckon you to the Fire. -ButAAllah beckons by His
Grace to the Garden (of Bliss) and forgiveness, and makes His Signs clear fd mah-kind: that they

may receive admonition.”

Again the verse 10 of Sura al Mumtahinah®

“O ye who Believe! When there come to you believing women refugees, examine (and
test) them: Allah knows best as to their Faith: if ye ascertain that they are Believers, then send

them not back to the Unbelievers. They are not lawful (wives) for the Unbelievers, nor are the

138 2Zulfigar a Shah , Marriage of Muslim women to a Jew or a Christian.
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(Unbelievers) lawful .(husbands) for them. But pay fhe Unbelievers what they have spent (on
their dower). And there will be no blame on you if ye marry them on payment of their dower to
them. But hold not to the guardianship of Unbelieving women: ask for what ye have spent on
their dowers, and let the (Unbelievers) ask for what they have spent (;)n th.e dowers of women
who come over to you). Such is the Command of Allah: He judges (with justice) betv&een you.

And Allah is full of knowledge and Wisdom.”

Quranic scholars differ as to the interpretation of these verses whether the verse are
directed to all the polytheists female or ruling is for specific group among them .And whether

the ruling is fully /partly abrogated or applicable?

Some of them like Mujahid ;Ibn Abbas Hassan al Basri are of Qiew' all the polytheists
including Jews and Christians are directed or intended object of this verse and maintained that
this early verse made all polytheists women ;lmpermissible for Muslims but the Iatér verse of
Sura Al Maidah excluded.the women among peoplé of book as an exception t§ that r'u.le. On the
other hand scholars like Q_itadah and Saeéd bi Jubair opine that this verse did not i»nclude the
Jew or Christian women but was_direded to the Arabian polyfheists who did not have any book.
Ibn Jarir Tabari agreed to this second view excluding the women of people of book from the

ruling of this verse.!*

Both the verses not precisely dealing with the issue of interfaith marriage between
Muslims and people of book but more specifically the term used is Mushrikat and Mushrikeen

those who make partner for Allah the polytheists and not marriage to any Jew and Christian.

1 Zulfigar a Shah, Marriage of Muslim women to a Jew or a Christian ,
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Ibn Kathirs explains it as this verse prohibits the earlier permission to marry 'a' Mushrik or
polytheists as Zainab, Prophet’s (PBUH) daughter was married to Abu ul A’as who was at that
time a polytheist and became Mulsim after 6years after her migration to Madinah and Prophet

returned her to him under same old Nikah

Some of the latest scholars following Ibn Umer’s direction and take Christians and Jews
as same as polytheists arguing the on the basis of the Quranic verse 98:6 and 72 142

“Those who reject (Truth), among the People of the Book and among the -quythe/"sts, will
be in Hell-fire, to dwell therein (for aye). They are the worst of creatures.” (98:6)**

They do blaspheme who say: "Allah is Christ the son of Mary." But said ‘Christ: "O
Children of Israel! Warship_A/lah,- my Lord and your Lord." Whoever joins other gods with Allah,
Allah will forbid him the Garden, and the Fire will be his abode. There will for the wrongdoers be
no one to help'*. (Al Quran ;Al-Maidah: 72) ' '

It is worth mentioning here that Christianity is not a monolithic religion (as in case of
Islam) based on theologiéal controversies histbricélly for many years. Their notion of God and

Christ has been interpreted in different ways amdng- different sects. S'o_me of these

142 1hid
143

( 6) Al i oh B f b A aSg UG (B s Sy S JT (e 1988 0 0

14 A g Sl (G sl Oy a5 30 el b AL ) 1 g0 il D 2D
028 o AG e Ld

(72) Kol D coalllall Wy S0 S50 AR L% Al 2 N Al 854 G A a3

70



interpretations are close to the message of Quran about Christ and his mission but some are

very controversial.

This day are (&//) things Go'qd aﬁd pure made lawful unto you. The fodd ofl ihe People of
the Book is lawful unto you and yours is lawful unto them. (Lawful unté you in marriage) are
(not only) chaste women who are believers, but chaste women among the People of the Book,
revealed before your time, when ye give.them _theif due dowers, and desire chastity, .hot
lewdness, nor secret intrigues. If any one rejects faith, fruitless is his work, and in th_e Hereafter

he will be in the ranks of those who have lost (all spiritual good).

This is one of the latest revealed verses which permitted people of book fofl_marriage for
Muslim ma.les which i§ unanimously agreed by Muslim scholars and according to al Tabari the
ruling of this verse were not ab_rqgated by any other verse. Therefore we can say that text is
silent on the question of marriage (permission or.prohibition) of Muslim women to_mén ambng
people of the bdok and this silence can be taken és permiséion, as a thing is permissible_ unle;s

clearly prohibited.*®

Like wise we can not say that that marfiage with woman among people of book was not
permitted before revelation of this verse of Sura Al Maidah and was made permissible after

wards through this verse and vis a vis it can further be argued that marriage ‘with a chaste

15 Zulfigar a Shah ,Marriage of Muslim women to a Jew or a Christian ,
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Muslim woman was not allowed before that if we see the sequence of the verse. Definitely the

answer will be negative**®

On the other hand we do not find any authentic hadith which clearly prohibits  such
marriage. Al Tabari reports that Prophet PBUH said that “We marry the women of People of the
Book but they are not permitted to marry our women.” is not reported by any. .other hadith
source like Bukhari or Muslim. Same statement is reported by some others sources as an

opinion of Jabir Bin Abdullah but not of Holy Prophet PBUH.

It was rule during the Umer’s regime that Christian cgn not marry a Muslaim woman and
a Bedouin can not marry a immigrant woman in order to stop them ‘from taking them out of
Madinah. This seemed to be based on Maslah Mursala or pubic good aﬁd not on any Quranic
or hadith Injunction and reason of such practice was also -provided and text is silent t§ this

effect .2¥

Zafar Al Shaﬁ in his article has another interesting and very practical interpretation for
the-presen.t times, he concl u'des -”that"intermarriage between.Mus/ims and the Péop/e of Book i's‘
unlawful not becausg it is prohibited in itself (Har_am li zatih ) but because of the possib)e évi/
cohseduences (Haram li ghayrih). It will not be impermissible in circumstances where the evil

consequences could be avoided and positive results could be achieved”.

8 ibid
7 |bid
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‘A sirhilaf line of tHought finds echo in rulings of Imam Khaleel Mohammad.,148 a ‘quern
Islamic scholar on the interfaith marriage with Jew or Christian and even with any non Muslim}
argued that main reason for wh'ich jurists prahibit this marriage is the dominance of the religion
of male spause in such marriage which is vaw Signiﬁcant hurdle for woman to keep.her :
religious affiliation intact and ultimately loss for Islam. He is of view that to day woman has
every right; she can add a prenuptial condition in her 'coh_tract of marriaée that neither spouse
would be farcibly converted to other religion. And for religion of children heﬁ argued that they

can make their own decision for choice of religion keeping in view the ideas of their parents’

practices and can make an informed decision.'*

The globalization as said earlier has created an environment Whare people are getting
more interactive for many reasons and dramatically changing the social be_ha'vior and old - -
values, priorities ar.e changing. Increased number of infarfaith rharriages is one of the.c'Ju_tcomes
of these changes.. Women for many réasons are getting info these relations partic'UIar'ly Muslim
woman .Previoasly it was only elite class which was involved in such marriageS but ndw evén
middle class familie§ are facing this prdblem who previously considered it.as against heir
religious practice .To find a suifablla partner Muslim girls in India these days and thiS' is

becoming more frequent as time passes.'*

* The author studied Shariah at Muhammad Bin Saud unlverSIty in Rlyadh(Sunm) and Zemabblya(Shal) PhD in
Islamic Law from Mcgill Umversty
' Imam Khaleel Mohammed'’s defend ofmterfalth marngauage available at http://www. mushm-
refusenik.com/news/interfaith-marriage.htmt last vusuted on 8/22/07

BOMH Lakdawala, Interfaith Marriages, Disturbing Trend ,Islamic voice Rabi-ul-Akhir 1422H July,
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It is also an important angle of the issue that transformation of role of women within
families and she’s is eqdally rather more participating in family income then her partner giving
her more say and control in family affairs. This may make a man to keep the relationship which

has more of an economic benefit but can also be vise versa.™>

The people are more conscious about importance of education then ever before and is
another factor effected the devéloping new family relations. Girls are gétting more educated
than boys among different communities and it is getting difficult for Muslim _gifls especially
middle class to find a suitable partner from their own communities tenvdinlg them to go out of

their casts or communities. **?

Lack of Knowledge about Islam is 6ne of the most important reason for these prattices
.Parents attention is more on car_éer and education of children rather to teach them basic ideas
or codes of religion. Furthermore lack of communication between parents and children is also
one of the reasons as ihteractib_n .betwéen Muslim g.irls and males of other communities is
increasing due to education and on the other side parent’s failure to éxplain the lSlamic valués
and limits. "*The iegality of these marriages is not only the issue of. concern but;'it entails
further collateral Iégal isAsues regarding the children of these .coupl'es and their divorce, custddy

and maintenance like areas. Ultimately the religion become a controversial point among these

2001,Volume 15-07 No

"*! Barbara Stark, When. Globalization Hits Home: International Family Law Comes of Age. Vanderbilt Journal of

Transnational Law. 2006. 1551+

2 MH Lakdawala, Interfaith Marriages, Disturbing Trend Islamic voice Rabi-ul-Akhir 2001,
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couple-and practicé vary case to case like some times couple follow their individual religions
and some time the don’t follow any of religion. This trend is very alarming and if the women are
not given their real status and these and other further issues would keep on rearing their

heads. Fundamental reforms are required to be under taken at grass root level to avoid such

major problems of the time.**

Culture changes every thing and social practices can not be separated from .Iaw making
in the society-and when we talk about globalization the idea of westernization can not be taken
away form the mind. Western culture, Coca Cola, Angeliné Jolie and free marketing ideas_are
the pfoduct of these westernization and glqbalization which has surrdund_ed the world from all
sides. And devel'obed multicultural soci.eties_particularly the area of International family law
has become identical with the weste;rn culture and families become local. The race of
recogn.itiqn and demand of Humén'rights like protection and right to culture haS rootéd in nﬁa_ny
such issues. Besides multiculturalism aﬁother demand of human rights activists is the equality
of both the sexes indulgi.ng almost e\)ery culture of the earth.’ As famiiy is a woman domain
and also a major site of woman operation so the part played by globél_ization in this regara has
to be closely monitored. The globaliiafion has.put different culture into C_Idse pro;(imity éna at
times éven in the same family. All these and many other is:sues are collectfvely e'f;fect the l;amily

law aréa as for insténcethat a child custody éccordfng to b_e_st interest of child i;_in ;ohﬁict in

Shariah ruling regarding child c'ust'od.y.ls.6

154 )
-7 Ibid S . :
Barbara Stark, When Globalization Hits Home: International Family Law Comes of Age. Vanderbilt Journal of "
Transnational Law. 2006. 1551+ :
156 Ibid )
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3.4 Human Rights Law Verses Family Law

Human right law was initiated by Universal Declaration of Human Right in 1948 after facing the
Nazis Regime .Theoretically it was recognized that people have rights even against fhé state
including civil political economic and social rights. The declaration was'not a binding instrument
as parties did not intend to bind it. In 1952 two convention /covénant were drafted in
accordance with the nature or type of right like civil political social and cultural rights. Human
rights law usually focuses on the treatment of state of its subjects whereas the farﬁily law is
recognized and protected under international human righfs. However the human rights have.
gradually getting into contact and conflict with family laws. Human rights norms aré applied.to
family law issues all over the world as result of treaty ratification. some time suppc;rting
domestic like UNICEF and some times challenging where after ratification .domestic lAaw. does
not confirm the treaty obligations. Even if the state may not ratify a treaty but internaﬁonal
human righfs norms can be guidelines and Cal;l be relied upon **as in case of US human rights
norms are not incorporated in their family._ law but influencing that law _bécabse’ of increasing
applicatioh of human rights laws to family law areas and increased approach of US courts of

Human rights in general. **

157 Ibid

18 “Roper v. Simmons, the Court finally joined the rest _af the world in rejecting the juvenile death penalty. While
expressly noting that “[t]he overwhelming weight of international opinion against juvenile death penalty is not '
controlling here," Justice Kennedy stressed that such opinion, provides respect and significant confi rmatlon for the
Court'sn determination that the penalty is dlsproportlanate punishment for

-offenders under 18. The United States is the only country in the world that continues to give official sanction to the
juvenile penalty. It does not lessen fidelity to the Constitution or pride in its origins to acknowledge that the éxpress
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3.5 State Obligation under international law

Among mény other of human rights norms, one of the important and recent issues is of gender
equality and its influence in family affairs. The women convention provides the framework for
recognition of women right and elimination of discrimination against women in all spheres of
life. It provides for discrimination and Hold a state to be responsible for all discriminatioh on
basis of gender through state policy or otherwise and article 2 of the con\rention requfre a state
to take measure to ensure the gender equa_lify including legal reforms customs and practices
which are leading to cause discrihination against women. Thus the convention requires a state
to take necessary steps to eliminate the discrimination. The issue of Gender equality is the crux
of the article 16 of the same convention regarding family laws™°. Although the same article has
more reservation than any other article but still effected or caused many laws reforms in such
mattes particularly in divorcees .for instance China, Ethiopia, Russia and Egypt. Even where the
law assures thé equality but in fact may not be available or over ridden but_ no government can

ignore in law making these issues as people demand it as legal right.*®®

affirmation of certain fundamental rights by other nations and peoples
underscares the centrality of those same rights within our own heritage of freedom.”

State parties shall take all appropriate measures to eliminate discrimination aga/nst women in all matters relat/ng
to marriage and family relations and in part/cular shall ensure, on a basis of equality of men and women: ...d

{c.) The same rights and responsibility during mdrriage and at its dissolution. (1480)

' Barbara Stark, When Globalization Hits Home: Internat/onal Family Law Comes of Age. Vanderbllt Journal of

Transnational Law. 2006. 1551+
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Iﬁternational Family law interrupt the domestic family law as more infegfation of
multicultqral societies is taking place in the era of globalization and every passing day Lawyers
are confronted with the issues of custody , divorce, adopfion abduction or domestic violence
especially the where the concerned parties are the citizen of different sfatés or residing | at
.different place . Further more the Intgrnational family law is also the concerned area of gender
issues as women are there where the family is, so gender issues are also the a part of a fam_ily.

and human rights as well.*®

The IFL or internationalizing of law and particularly the human rights is a subject of
escalating field and involves the regional treaties Hagué Conference on brivate_international
laws, bilateral or multilateral treaties expressly dealing witﬁ family law matters and procedures
by which substantive law is applied by the-_lawygr, judges and legislators.ll;L is based on three
different bodies of law that is family{ international and comparative law. Domestic family laws
are the main concerned area in development of |FL includiﬁg the Marriage, Divorée, custqdy,
domestic violence, maintenance or support and so on. No single Iegal system can solve thése
issues without referring to the §ther one especially when the societies are g.etting more
cosmopolitan as thése days without being influenced by ofhers. While looking at interné;cional
angle the private international law used to. deél wi;ch conflict of individuals but with_ the increase
in the human rights ideas the individuals are becoming subjects of public international laws as .
human rights becoming public/universaj in nature and by saying so we can say the fa_mily laws
are also becoming part of general laws specially in the context of human rights debate. The

comparative laws are to deal with the issues in cases where two or more states are involved

161 Thid
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and in family laws perspective it highlights the ways in which culture and religion holds up or

undermine the laws. %2

3.6 Interfaith marriages in Islam

“Do not marry idolatresses until they believe; a believing slave-girl is better than an
idolatress, though you may admire her. And do not marry idolaters, until they believe. A
believing slave is better than an idolater, though you may admire him ...

(Qur°dn 2:221)

O believers, when believing women come to you as emigrants, test them ... Then, if you
know them to be believers, return them not to the unbelievers. They are not permitted to the
unbelievers, nor are the unbelievers permitted to them .. Do not hold fast to the ties of
unbelieving women ... ' '

(Qur®an 60:10)

Today the good things are permitted to you, and the fobd of those who were given the
Book is permitted to you, and permitted to" them is youf food. Likewise believing women in
wedlock, and in wedlock women of them who were given the Book before you.if you give them
their wages, in wedlock and not in license, or as taking lovers.

(Qur®an 5:5)” iﬁa

The question of interfait'h. marriage in Islam is an important one while takingv into
conside'ration the Historical perspective and latest social attitude. The_atti.tude towards the
issue fs différent from other revealed religion of Judaism and Christianity, as reli’gi.c.>usly hixed
marriéges are proﬁibited among them. _but the situation is di.fferenf in I.;,lam..Since the.very

beginning Islam has made distinction between different religion regarding ma_rriagés and draws

182 Barbara Stark, When Globalization Hits Home: International Family Law Comes of Age. Vanderbilt Journal'of
Transnational Law. 2006. 1551+ : .
Yohanan Friedmann ,Tolerance and Coercion in Islam: Interfaith Relations in the Muslim Tradition. - author.

163
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different rules for marriage of Muslim males and females. Muslim scholars have thrived with
discussion regarding rules and laws to govern such marriages but still this aspect of Islamic law

needs special attention,*®

The above mentioned verse of Quern have become basses for said issue .the first verse
clearly prohibits the ma'rriage of.Muinm 'either male or female with polythéist§ and in the
second verse the using the term Kawafir rather mushrikat is generally taken as s.a-me as the first
vérse. The third re granting permission to a Muslim marry a free and virtuous.woman among
the People of Book. The said verse d.oes not refer to cases of giving Muslim women in marriage
to men of scripture, but this possibility is.rejected by majority of Muslim jufists and. laws
specially the Muslims of early centuries as in such marriageé the woman canﬁof get superior
status as a Muslim which she shquld enjoy as being Muslim land she would face an unavoidable
wifely subordination of her infidel husband. Besides it also involves thé lack of cqrhpa;cibility of
spouses (kafawa) which requires equality of statu# of_pa_rthers in confra& of marriages which
not only requires that husband should 'be. s_uberfor in religion but socially as yvell. Umer b.al
Khattab is reported to forbid such m'arfiagés as a Muslim may marry a Christia.n womah _bqt that
a Muslima may not marry a Christian .man.lsssome classical Jurists take marriage as a kind of
enslavement and husband is cqns_idered by them as master of his wife and as such it.is not
permissible for him to have a Muslim Wife, a salve for an infidel .but reverse situation.._is
permi_ssible for them as .Islam is exalted fhen others and Islam prohibits non Musli.mlto haye

Muslim slave and they link or familiarize such marriages as slavery. Such marriages not only

*ibid
1%\bid, 161
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results from giving a woman into marriage to a non Muslimi but also the cases here woman
converts tollslam. It is even prohibited by many Muslim écholars who gave detailed_ rules for
such situations in provide différenf conditions regarding the continuation of such marriages
based on different tradition of Holy Prophet PBUH .A_n_d cases of Ikrama b. abu Jahal and Safwan
Bin Umayyah and even cases like of Hani b. Hani Qabisa al Shybani whose four wives embrac.ed
Islam and Umer allowed their marriage to stand which was not in other cases attributed to
Umer’s regime **like wise in some ca§e§ _marfiage was annulled and in others it remained but
spouses were kept apart till the'setflement .an returned their wives for.e.ven very Ioﬁg pgriods
of time attributing the case 6f Zaynab the daughter of Holy Prophet PBUH_who embré'c'ed Islam
before her husbsnd Abu_'Ia Aas who later on conve’rted. to Islam but their }narriage was not
annulled but the time Between their conversion was long for different reasons like political
weakness in Mecca and evén some .reports says that she was returned with a new marria_ge'

contract. ¥’

The prohibition of such a marriage is based on the idea that Islam is exalted and
nothing is above Islam which allows a man to marry a woman among people of Book and man is

superior part of household and is granted such privilege. Muslim man is above their woman but

their men are not above our women.

On the other hand recent Muslim au_fhors differ in their view point rega'rding prohibition of
such marriage and refers to the idea of Islamic tolerance that Mu.slirh_s believe in the prophet
hood of Moses and Jesus and will not impose their religion by force. On the contrary situation

could be reverse and their as to the interpretation and classification of the polytheists and

16 yohanan Friedmann ,Tolerance and Coercion in Islam: interfaith Relations in the Musllm Tradltlon Cambndge

University Press. New York. 2003 162
**7 Ibid 168 -170
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women of scripture. Marriage with idolaters is unanimously prbhibited’but regarding the terms

Muhsanat and Mushrikat they differ.

It can be concluded from views of .diffe.r Muslim scholars regardi'ng interfaith marriqge
that Muslim males and free chaste women among people of book is licit and giving in marriage
to any non Muslim even with man among people of book is prohibited and marriage bétween
Muslim male or female with a polytheists is illegal. In host of cases opposition of int_érfaith
marriage is based on practice consideration like raising children in accordance with Islamic
values and inconvenience for Muslim husband when his wife_consu.r'ne.pork or wine an any
other prohibited activities accordiﬁg to Islam, may cause problem for spouseé of different

religions. %
3.7 Conclusion

The Pakistan is signafory to rﬁahy international human right instrument and as part .of,
intérnational community it has éertain obligation under these treaties. In recent years the
notion.of human rig..hts.has accelerated the attention of the entire world-and affected all most -
every aSp_éct of life incréasing the demands of these rights then ever before. The iavx) rﬁakiﬁg
agencies are working accordingly keepi.ng t.he.f.e issues in view. The notib_n 'of eduality’ .is a.\./e'ry
vital side of. t.he issue. Equality in contracf of marriage is .one of them and __recerit .a_ttitude' of

'eSpecialIy young generation are getting involved in marriages out side their communities

1%8yohanan Friedmann Tolerance and Coerc:on in Islam: Interfaith Relat:ons in the Muslim Tradition. Cambrldge

University Press. New York. 2003 193.:
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particularly in multicultural of societies of today as in West and countries influenced by them
like India for many social and personal reasons. Islam forbids the marriage of a Muslim wqman
to any non Muslim and even people of book. The marriage of male Muslim is permitted. But in
case of a Muslim women the matter is subject to reservatlions in many cases cant be allowed.
But ground realities present a different picture and societies are becoming secular‘ in néture

keeping the religion as a personal matter not as fundamental of life

The reasons giving By the scholar fdr prohibiting these marriage are basgd on practical
implication like subordination of man and cause loss to Islam and their children .wiII of what
religion but some modern scholar are of different opinion as the status in recent scenario of
human rights more specifically wéman rights e status of woman has been changed and put on
equal as of man and at tirhes women are earning more than man sharing financial résponsibility
with their partners. Interfaith not only involves marriage among different religioﬁ but also inter-
sect marriage like Shia Sunni marriages whiéh again involve same kind of issues  in practice.
Since no laws are enactéd' in this regérd and social behaviof can not be ignored. F’amily law
specialist should give special attention on the issue and give their recommendations to the law |

making agencies.”
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4.0 Conclusions and Recommendations.

It can be concluded keeping in view the research conducted thro‘u'gh this thesis that Human
rights from any angle or perspective can not bé ignored as they are inevitable to live in a peace
full social atmosphere and their protection and promotion both are the fundamental obligation
of any Government without any particular difference. Human rightS d_ebate is an on going

debate and rights of women are one area of concern in any human right instrument.

CEDAW is one of the Human rights protection international instrument which
deals particularly. with women rights brote;tion and demands abolition of all fbr of
discrimination against women and thereby provides for granting equavl rights of women as
those of men. Same rights are provided to women under CEDAW regarding family matters
under article which needs a detail examination regarding its interpretation with refe.rer_\ce to
the social or religious patterns of the nations not only'the member sfes but for international
community.jrrespedive of its accession to it or not. Pakistan is one of tﬁe rﬁember stéte of the
sais convention and have obligation to impiement the aims of the convention bﬁt subject.to
the constitution whfch i; the supreme la wof the state. And which further demands‘-t.he"priority
of religion over any law or in other words no law can enacted if it is repugnant to injuncfion of

Istam.

CEDAW under article 16 gives equal rights to women in respect of m_afriage as to
enter into marriage contract and at the tie of its dissolution and same rights and responsibility.
The literal interpretation of the said article of course get into conflict with principlés of Sharih

regarding Marriage and associated rights and obligations causing confusion for an individual.
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Islamic law provides some definite rule on this issue but globalization and ofher factors creating
multiculturaj societies ére céusing mixtures of religions wh'ich resulting in inc_rease' of interfaith
marriages not only by Muslim males but also Muslim women are also getting into this kinds of
relations which are apparentlylprohibited by majority of Muslim Scholars and Direct text is not
much clear as to the status of female in case of interfaith marriage and ground neality can not

be ignored.

The Laws in Pakistan mainly family laws are already undergoing transformations
and this is the time to look into them in such away as to deal with modern legislations and its
international customary and treaty obligations as in casé of CEDAW wnich she is bound to
follow in order to have good relations with-international community. The rnédia as highlighting
human rights issue also effecfing minds of People and some hoe representing them like fhe
Doha round of Debates, debated and declared that a women should be given every right to

marry out of her own will.

People even educated Muslims are not much familiar with or aware of actual rules
of marriage in Islam and contracting such marriages out of their sweet wishes and such

marriage mostly in west which has to be carefully treated by Muslim Scholars..

The express Provision of Religion in respect of marriage contract or Nikah Nama

may be incorporated.

CEDAW reservation may also be reconsidered on article 16 in accordance'with
principles of Shariah and at least in member Muslim states it may be commonly interpreted so
that a common standard may be achieved in Muslim jurisdiction
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Pakistani legislation may consider their principles of policies which provides for the duty of

state as to take such steps which can enable a Muslim to live his life according to the principles

of Sharia .

The Media can also play a significant role in order to spread awareness on the

issue and Government may adopt such policies to direct media to achieve such an end.

Internationally a team of Muslim Scholars (Mufties) can also be composed to give

an international fatwa comprising of representatives of Muslim states.

Following the Islamic principle of sad e zaria ( ) it is the right time for adoption of
some strict precautionary measures for protection of integrity of a Muslim family based on
Islamic values and develop a compatibility with international social and technological

developments.
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