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Abstract

In recent times, Corporate Manslaughter has become an increasingly global phenomenon,

These global incidences make it imperative to have a legal framework for holding

corporations liable for deaths either of employees or members of the public that occur as a

result of their activities. The challenge however, is in applying the traditional criminal law

elements of actus rea and mens rea to a corporation, since the criminal law had developed

with the natural person in mind.

Dealing effectively with corporations that cause deaths unlawfully is one of the

challenges is facing Pakistan. The current legal position of Pakistan does not cater corporate

killers adequately or specifically. In this dissertation theoretical background of corporate

manslaughter will be discussed in detail. This research work will discuss the different

theories which are prevailing in different jurisdictions and to set the idea that which theory is

preferable in the current situation of Pakistan. The law of other jurisdiction which includes

UK, Canada and Malaysia on the concerned issue will also be analyzed. Then in the final

chapter Pakistani laws which can impose the criminal liability on the corporations will be

discussed. The industrial disasters and the prosecution of these disasters will also be the part

of this research. Pakistani criminal law has been greatly influenced by English law, and

English law has well-developed rules to regulate corporate homicide. Moreover, recent

developments in corporate criminal liability in the United Kingdom may assist pakistan to

reform its laws in such a way that corporate homicide is not only effectively dealt with, but

that corporations are discouraged from acting in a manner that results in the loss of life.



Chapter No. 1:

Introduction to Corporate Manslaughter

1.1 Introduction:

This is an acceptable global phenomenon that a corporation is a legal fiction and a creature

of law. However, it is made up of and run by the people acting as an agent of the

corporation. The action of these people may be criminal in nature and result in death. The

death caused by the act of the corporation is now recognized as "corporate manslaughter"

in common law jurisdiction. The prosecution need to punish someone or something for this

act of negligent manslaughter.

The main problem behind the non-prosecution of the company is the difference

between the natural person and a corporation. The criminal law was devolved to prosecute

the wrongdoing of the individual however a company is always treated as the factious entity

which is unable to do any physical act and does not have any knowledge or intention.

Commonwealth jurisdiction usually treated the corporation as the collection of the

individuals and find out the criminal liability within the act of these individuals.

In modern days, corporation has become the powerful social and economic actor.

It is involved in every part of our livesl. Corporations provide the necessities and comfort

of life to the modem society. They collect the capital from the shareholders and law

favoring artificial business entity to provide these goods and services to the public. By the

expansion in economic power, the companies are continually under pressure from

I Cahill, Sandra, and Philip Cahill. "scarlet letter.s: Punishing the corporate cilizen.,,International Journal ofthe Sociology of Law 27 , no. Z (1999): I 53- 1 65. Ar p. I 53



shareholders to maximize the profit at minimum cost. What is good for the corporation and

society is just a secondary thing2. This compromise involves the company in many life

endanger crimes like environmental crime, health and safety crimes etc.

Furthermore, from the study of many highty publicized disasters, in recent years, it

can clearly be realized that the companies are managing its affair in such a way that are

causing the deaths of the employees and stakeholders

The criminal law of the time does not impose any criminal liability upon the

companies as compared to individual who would be punished if he commit the same crime.

The recent behavior of the corporations indicate that they are not ready to regulate itself

effectively3. There must be the strict regulations by the government or other state actors

which force them to become a responsible corporate citizen. It is also the demand of the

society that that companies which enjoy the benefits of incorporation must take the

responsibility of all the outcomes of corporate activities.

In the past few years, like other countries Pakistan has also faced serious alarming

disasters because of negligent act of the corporations. Some of these are Baldia town fire

incident in Karachia, LDA fire incident in Lahores and many more, but unfortunately no

successful prosecution has been seen so far. The possible reason behind the non-

2 W. Allen Spurgeon and Terrence P. Fagan, "Criminal liability for life-endangering corporate
conduct. " Journal of Criminal Law and Criminology (I98I):400-433,400
3 Frank Pearce and Steve Tombs. "Ilazards, lau and class: contextualizing the regulation of corytorate
crime". Social & Legal Studies 6, no. I (1997): 79-107.At p.82
a Baldia town incident was held at Karachi garment factory in2012 in which 257 people were killed and
roundabout 600 were injured available at http://www.piads.com.pk/20l5l02l2llbaldia+own-karachi-factory-
fires-latest-reportV. Last accessed on 10 June 2016.
5 This incident was placed at Lahore in LDA plazain which 25 people were killed at work available at
tribune.com.pW ...llda-plaza-forensics-experts-confirm-fire-not-an-accide.Last accessed on September I 2,
2014.



prosecution of these cases is the flaws in the conventional criminal law or the non-

availability of a specific provisions regarding the concerned issue.

In PPC sections 318 and 321 deal with deaths due to the negligent act of the person

i-e"Qatl-i-khata" and"Qatl-bis-sobab" respectively and further section I I of the ppC also

defines "person" that is "the company or Association, or body of persons, whether

incorporated or not". The questions arises here, how these sections can be applied in the

corporation since the criminal law had developed with the natural person in mind and how

the punishments of "Qatl-i-khata" and "eatl-bis-sabab,, provided by the same code can

be applied on a corporation? Is a special law required? Or corporations can be convicted

for manslaughter offence under mainstream criminal Iaw? These issues will be discussed

in the preceding sections

Corporate manslaughter phenomena is now well recognized globally. The global

incidences and industrial disaster make it necessary to hold the corporation liable for the

deaths of their employees and member of public6. A lot of work on the legal framework

has been done so far on this issue in the west. They made the laws and prescribed the

procedures for the conviction of a corporation for the negligent act of the manslaughter,

which will be discussed in detail in the following dissertation. However the concept of

corporate manslaughter is not developed in Pakistan and no corporation is convicted for

the act of manslaughter yet. The possible reason behind it is the non-availability of proper

law and conflicting behavior of criminal law of the country.

6 Akanbi' Khairat oluwakemi. "|he legal framev,orkfor corporate liability.for homicicle the experience innigeria and the united kingdom." IIUrvi Law Journariz,r-ro.'r (20r4):rto-t:0, t to



1.2 Definition of Manslaughter:

Manslaughter can be defined as "the unlawful killing of another human being without

malice aforethought'7 At common law all unlawful deaths which are not murder are

manslaughter. It can be divided into two categories i.e. voluntary manslaughter and

involuntary manslau ghter8.

1.2.1 Voluntary Manslaughter:

Voluntary manslaughter is to be considered as Killing that occurs in "heat of possession,'

in which the offender has no prior intent to kill. When a reasonable person caught by such

circumstances that makes him emotionally or mentally disturbed, which leads killing is

intentional murder. Otherwise it would be charged as first-degree or second-degree

murdere.

1.2.2 lnv olu ntary Ma nslau ghter:

Involuntary manslaughter is to be considered as an unintentional killing that result from

recklessness, criminal negligence or from an unlawful actro.

There are two types of involuntary manslaughter, criminally negligent

manslaughter and unlawful act manslaughter. When high degree of negligence or

recklessness results death it would be criminally negligent. An omission of a duty or

commission of unlawful act constitutes criminally negligent manslaughter. rl

lJ:13;,*:l,Elti1,,"(ebs!.er new.worldtaw dictionary,,wirey pubtishing, inc,, 175
last accessed July 15,2015L1it:.1,,e*unu"x ffi;;:ffi,:d,

ll 9::;1 l,ryan, 
..Black,s Law Dictionary, nin*, 

"Jiioi, 
ffi;;;;#;;r:;66, , oi;

. Iast accessed July 17,Z0l5



1.3 Difference between Murder and Manslaughter:

Malice intention" is the basic ingredient of murder while manslaughter is unlawful killing

of human being without express and implied malice intent or premeditation.

Prior intention to kill anyone or create deadly situation is integral part of murder

while in manslaughter prior intention does not existl2. It also differs with murder in this

way that voluntary manslaughter happens upon a sudden heat while involuntary

manslaughter occurs because of commission of an unlawful act while murder requires

accessories and time for premeditationsl3.

Murder in every degree generally states the deliberately killing of a person.

Manslaughter generally, in its way every form means the unintentional killing of a person

through recklessness and high degree of negligence or while trying to cause non-lethal

physical injury.ra

1.4 Defi n ition of corporate Mansla u ghter/homicide:

The concept of corporate manslaughter originated from the common Iaw concept of

corporate criminal liability based on the evolution of different doctrines. Under the

common law, this concept is known as gross negligence manslaughter where to hold a

company liable for such an offence, the prosecution has to establish that an individual,

senior enough to be deemed part of its 'controlling mind', has committed the act of

negligence resulting in death of an individualrs.

:: . last accessed July 17,20t5
" httlqyTw*rr.le"rlurr..o-/,1. D/*0 I 3lhtliailccessed July I g, 20 I 5ra Richard Rosner, Melvin wi"d*rrgtt, M. g..ni". Horner Rosner, and Rita Reis wieczor ek.,,Adole,scents

P_sychiatry and the Law Online 7, no. 4 dSlSj: 342_351,344

bu ri r"tr-pu.tn.rch ip-.su". oh@



The case R v Adomako crystallized the concept of 'gross negligence manslaughter' by

recognising gross negligence as the mens rea for manslaughterl6. According to the House

of Lords, for the conviction in manslaughter charges it is necessary to prove the negligence

beyond a reasonable doubt that:

"(l) The defendant owed a duty ofcare to the deceased;

(2) This duty has been breached;

(3) The breach was a substantialcause of the death and

(4) The breach was so grossly negligent as to be a crimel7".

The dictionary meaning of the term "Corporate Manslaughter" is:

"The death of someone caused by an act of corporate negligence"ls

Therefore, corporate manslaughter can be defined as an act of homicide done by a

corporation whereby it can be held criminally liable for a person's death.

Furthermore, section I of the Corporate Manslaughter and Corporate Homicide Act2007

define it as:

"An organization to which this section applies is guilty of an offence if the
way in which its activities are managed or organized causes a person's
death, and amounts to a gross breach of a relevant duty of care owed by the
organization to the deceased.

The organizations to which this section applies are, a corporation, a
department or other body listed in Schedule l, a police force, a partnership,
or a trade union or employers' association, that is an employer.

16 James gobert, "The Corporale Manslaughter and Corporate Hctmicicle Acl2lT7-Thirteen years in lhe
making but was it worth the wait?. " The Modern Law Review 71, no. 3 (2008): 413-433, 417

''Dy., J. "Corporatekilling: deadonanival? Proposalsforreformof thelawof involuntarymanslaughter
and the implicalionsfor directors'andfficers'liability in.surers." insurance research and practice 17,no.2
(2002):3s-42,35

rE http://dictionarv.rcferencc.oorn/brorvse/corporatc-r-nranslaughtcr. last accessed July 22, 2015

l)

2)



Subsection 5 of the same section further termed this offence as corporate
manslaughter

(5) The offence under this section is called-
corp-orate manslaughter, in so far as it is an offence under the law of England
and Wales or Northern Ireland;

corporate homicide, in so far as it is an offence under the law of Scotland,'re.

1.5 Historical Background of corporate Manslaughter:

In 1250, Pope IV clearly expressed that "corporations have no souls". From that time, it

was considered in England that corporation cannot commit crime. Edward, Baron Turlow

expanded the idea of Pope in his highly quoted statement that corporations have,.no soul

to be damned and no body to be kicked". Moreover, kings bench in I 6l 2 clearly stated that

companies cannot commit crime. Gradually, English courts held that corporations cannot

be convicted for any criminal offence. In I 70 I , Chief Justice Hold introduced the principle

of identification and issued a statement i.e.

"A corporation is not indictable, but the particular members of it are,,.20

The concept of corporate criminal liability is accepted by the English court in

limited circumstances. In nineteenth century, corporations are held to be Iiable for many

offences like malfeasance, criminal nuisance by the English courts. The corporations still

not be Iiable for "manslaughter offence". The courts adopted the principal of vicarious

Iiability by the end of nineteenth century and start of twentieth century to prosecute the

corporation for the act of their employees committed within the scope of employment2r .

a)

b)

re Section I of coroorate Mansraughter and corporate Homicide Act2007 of uK20 Laurel J Harbour and Natal-ya Y. Jo;;. ."!an a corporation Commir Manslaughrer-Recenr
?":o'li!ff*t in the United Kingiom and the United Srates?." ori. ciurret J . 73 (2006): 226-,34 , 226



Initially, English courts rejected the idea that corporation can be liable for the manslaughter

offence22. There are many theories behind the rejection of this concept. The foremost is the

attribution of the requisite mens rea that is the main requirement of a criminal offence. It

was considered that a corporation cannot possess the mens rea because they have no soul

so could not form any intent23, it cannot be liable for manslaughter offence.2a

British courts developed the doctrine of identification to establish mens reo against

the corporations. In HL Boulton (Engineering) Co Ltd v TJ Graham and Sons Ltd, Lord

Denning associate a corporation to a human body:

"lt has a brain and a nerve center which controls what it does. It also has
hands which hold the tools and act in accordance with directions from the
center. Some of the people in the company are mere servants and agents
who are nothing more than hands to do ti.,. work and cannot be sJid to
represent the mind or will. Others are directors and managers who represent
the directing mind and will of the company and control what it does. The
state of mind of these mana.gers is the siateof mind of the company and is
treated by the law as such,'25.

The first prosecution of manslaughter offence against any company was Cory Bros

in 1927 ' The prosecution was failed on the basis that company could not have the required

mens reo' This case was decided before the introduction of the identification doctrine. From

that time many disasters have been occurred that took the intention of the public as to the

lack of corporate accountability of company director or organization as a whole26.

22 Mark Pieth and Radha-lvory, "Emergence and conuergence; Corporate criminal liabiltty principle.s in
?i"^ir,r-Y.:..' ,l,i l:lrOo*r"..Crimin_al Liabrlrry, Springer, Nethertands, 20l t : 3-60, t8.-- Anorew welssmann, " Rethinking 

-criminal corporate liability." Indiana Law Journal g2, no. 2 (2007), 4zo.2a George Skupski, "The senior Manog"^rnu'Mrns Rea: 2non* iit o, a Ll/orkable Integration of
{"1?::3{63"ff?.*t"'into corpolatu criminat Liabitity."cr., w.rt.. Reserve unive?sity Law
2s HL Boulton (Engineering) Co. Lrdv TJ Graham and sons Ltd u957) l eB 159, r72.26 Atrdrerv David HopwooJ, Francis r. gaum-iot*e, and Francii t<. adams. ,,\'he Impact of rhe corporatelulonslaughter and corporale Homicide,4ct2007 on rhe Cowtruction Intchtstry in the LlK.,,,l-g, I



In 1965 Glamorgan Assizes case reveal the legitimacy of the prosecution for corporate

manslaughter2T. R V. Northern Strip Mining Construction Co. Ltd is an unreported case in

which a worker died while a railway bridge was collapsed. The worker was instructed to

burn down the bridge from its center. Prosecution counsel asserted that this was the

ridiculous instruction. At the end of the case the company was acquitted on the fact of the

case. However the prosecution counsel and judge streatfield have no doubt that this was

the corporate manslaughter. Mr Mars-Jones who was from the defendant appreciated the

correctness of such an accusation when he said:

"it is the prosecution's task to show that the defendant company, in the
person of Mr. camm, managing director, was guirty of such a iegree of
negligenc-e- that amounted to a reckless disregard for ih. Iif. and lim6 of his
workmen28."

In I 987, there is another unsuccessful prosecution can be indicated, a ferry the

Herald of Free Enterprises with more than 500 people aboard, departed the Belgian part of

zeeburg for England with in bow door open consequently it took on water and l gg people

died' 2e' The case of involuntary manslaughterwas initiated against the company i.e. p &

O European Enterprises and some of its agents by the Directors of public prosecution of

UK' Justice Turner held that evidence is not sufficient to convict the company for

manslaughter and defendants were acquitted because of its agents could not be convicted30.

other major incidents that have gone without any punishment include the piper Alpha oil

platform explosion in I 988, Hillsborough in 1989 and the Hatfield rail disaster in 2000. In

" -G^ry Slapper, "corporate monslaughter: an excrminctrion oJ' rhe clererntinanrs
lllic.v'Social and Legal Studies Z,no. +\lell): aT-443,4242E Ibid

of prosecutorial

2e vincent Todarello,"corTtorations Don'r Kill 
le1nle-Plonle Do: Exploring rhe Goals of tlte l/nitedKingdom's corporate ilomicicre gil/. " NyL sch. L. Rev. 46 (2002): g5 r-g65, g5930 Ibid



England legal history OLL Limited was First Corporation to be convicted for manslaughter

in 19943t. In this case OLL limited arranged a trip to canoe where four teenagers were

drowned and then died. In the trial it was asserted that the company and its director did not

ensure the safety of the group. The charges of manslaughter was approved against the

company managing director Peter Kite and convicted for the period of three year as

custodial sentence. The company was also convicted of manslaughter charges and was

fined of f60,000. Clarkson gives his opinion on the case the trialjudge treated equally the

managing director of the company i.e. "one for all and all for one,,32.

In case of R.V Jackson Transport (ossett) Limited 1996 the second successful

conviction for colporate manslaughter occurred. The Company was fined 12Z,1OO and its

director, Alan Jackson convicted with 12-month custodial sentence and a fine of €1500.33.

Both the cases are same in the way that both the corporations were small and it is easy to

find out the "senior manager" in the small company or the person who have the authority

to implement the decision relating to the safety of the corporations. In this case it was found

that director

"did not fulfill his lawful duties in a manner
measures at work. He also failed to take the
necessary to stop the tragedy. it was the last is a

The great western train disaster was happened

to respond on the two warning signs and collide with

that he failed to take the safety
precautionary measures which is
long list of deficiencies',34.

in London in 1997. The driver failed

the freight train. In the investigation

3r R' v' Kite and oLL Limited, took facts from Paul R|ce, "Companies Making a Killing-New tJK proposalsfor corporate Killins" Environmentar craims Jou*ur r5, no.4 (2003):501-507,502

:::l?ir$,!l?:?1 'Ki"ki;;;;;";';';;' and damnini tn,i,,i,t,"rhe Modern Law Review 5e,
33 see note 8 (Rice, 

^paul. "Companies Mo!:!q a Kilring-New uK proposals for CorporateKilling." Environmental Claims Jourril lS,ro-+ IZOO:;, 501_507, 50334Ibid

L0



it was found that the driver was not concentrating on the driving rather he was busy in

packing his bag before the arrivalof a train at Paddington Station. Seven passengers were

died in this train disaster.35 The company was charged with corporate manslaughter and

driver with individual manslaughter. The judge threw out the charge against the company,

trial was failed. The trail was failed due to the incapability to identify any senior member

responsible for the disaster who was also the directing mind of the company. The judge

Mr. Justice Baker explained the uK law on corporate mansraughter:

"The only basis in which the prosecution may, in law, advance a case
against Great Western Trains for manslaughter is by ideniifying the person
within the company whose gross neglig.n.. *u, that of Great w-estem Train
itself. The only candidate would Ueltri managing director Richard George,
who was responsibre for ail matters of safety.ln Ihe absence of Mr. Geofie
having produced any tortuous act, he cannot be guirty for mansraufi;;;
consequently neither can Great western Trains. . ..-w.r. the law otherwise,
a conviction wourd mark pubric abhorrence of a sripshod ,ur.iv ,vrt#
leading to seven deaths and many injured victim,,36

However, company was convicted under Health and Safety at work Act l g74 with

a fine of f l '7 million for failure to ensure the health and safety of the employees as well as

the general public37.

1.6 Theoretical perspective:

The corporations are considered to be the social and legal institution of the country. The

people come here and work together to eam profit by providing goods and services to the

!egua!:L2 last accessed August ,3JjOIS.36Rv[2000]CA
37 Supra notC g, sOs
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general public' Corporations have become the powerful social and economic factor of our

time. Though corporation is considered to be an artificial legal person.

If it commits any wrong, then the liability should also be imposing on it. There are

four models to attribute the criminal liability to the corporation i.e. vicarious liability

model, identification model, aggregation model and management failure model.

1.6.1 Vicarious Liability:

The doctrine of vicarious liability was established in ninetieth century according to which

a company is vicariously liable for the acts or omissions of its employees, whenever an

employee would be so liable.it is one of the fundamental principal of attribution in civil

law'38 Vicarious Iiability principal follow the relationship of agency. In order to hold a

corporation vicariously liable for the action of its employee it is necessary that the act of

the employee must fulfill the elements of an offence. If it is so, then the act is said to be

done by the employer (i.e. corporation)3e.

This doctrine justifies to hold a corporation liable for the crimes committed by its

members, directors, and employees in process of extending the interest of corporation.

According to this theory criminal Iiability may be imposed upon the corporation for the

criminal acts of its directors and employees, as long as it is showing that, crime was

committed in the process of furthering, endeavor to further the interest of the corporation.a0.

This principal is also stated in House of Lords decision in Re Supply of Ready

Mixed Concrete i.e.

3E Meaghan wilkinson, "corporale Criminal Liability-\'he l4ove totvards recognizing genttine Corporate
fault! Canterbury L. Rev. 9 (2003): 142,5
3e Aaron sweet,,,i,taking a xittrrg.;1zoo6;: t _lo, t*'Dorothy Farisani, "Corporate homiciclei what can sourh A,frica learnfrom recent developments in Engli,thlav?" Comparative and Intemational Law Joumal of Southern afric,a iz,'no.2 (2009):210-226, 4.
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"an employee who acts for the company within the scope of his
employment, even if against the express instructions of his .rpioyer, ,uy
well bind the company. as he is the company for the purposi of the
transaction in question"al.

Allens Arthur Robinson describes the requirements for the attribution of the guilt of

an employee to the corporation that are as follow:

o An employee of the corporation commits the crime

o That crime must have been commit within the scope of the employment: and

. crime is committed with an intention to benefit the corporationa2.

According to Marc Antony Walsh, principal of vicarious Iiability can be understand

through corporate fiction concept like an employer is responsible for the appointment,

training and delegation of responsibilities to the employers. Therefore, should not the

employer be responsible for the action of the employees? If the corporation gets benefits

from those actions. a3

In respect of its positive attributes, vicarious liability has been the subject of criticism

based primarily on the injustice of vicarious liability and its inefficiency in respect of

corporate crim inal liabi lity.

According to the Wilkinson, It is the generalprincipal of the law that the employer is

responsible for the act or omission of its employee. What kind of position is hold by the

employee and what kind of act or omission done by the employee does not matter, this

general principal simply attribute this act or omission to the company. That,s why most of

the commonwealth jurisdictions does not accept the principal of vicarious liability in

4r Guido ed' Fenarini, "European securities ll4arleet,t: the investment seruice,, directive and beyottd,,.KluwerLaw lnternational. I998, 162

;i#l?t 
Arthur Robins on, "Corporate Culture'as a Basisfor rhe Crintrnal Liabtlity of corporations,.(200g):

a3 Marc Antony Walsh, ,,corporale 
liability or lack of responsibility?,,, 2014,24
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criminal law. This concept destroys the concept of fault because it attributes the fault of

an employee to the company with any proof of malfeasance on behalf of the companyaa

In Islamic lawthe case of vicarious liability is similarto the cases of 'abdma dhin'

i.e. when a slave disobeys his authority and commit a crimeas.

The problem in the vicarious liability is that it does not protect the corporation from

the criminal liability when most of its employee does not break the law ad company has

taken reasonable measure to avoid the offence. Regardless of criticism vicarious liability

is the part of many criminal laws. In United Kingdom the position of this model is stable.

It applies to the offences fall under the strict liability offence and to the offences of

negligence

1.6.2 Identification Principal:

Corporate liability in English law is accepted in principle. The principal of identification

doctrine was followed since 1944. According to this doctrine the person is considered as

the representative of the company who actually participate in the management and control

affairs of the company. Hence the name of the doctrine shows that some employees in the

company are identified itself. So the outcome of the identification doctrine is that a

company can be liable for any offence including the mens rea offence.a6

In the doctrine of identification, the company is responsible for the acts of its officers.

The act and intention ofthe officers is to be considered as the act and intention ofthe company.

The crimes of the individual within the company is to be considered as the crime of the

4 Meaghan Wilkinson, "Corporate Criminal Liability-The Move lowards recognizing genuine Corporate
Lault." Canterbury L. Rev. 9 (2003): 142-170,147
4s lmran Ahsan Khan Nyazee. General principles of Criminal Law;(lslantic and llestern).Lulu. corn, 20 10,t09
o6 Ibid
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company and it can be said that the company is personally liable rather of vicarious liability.

However, it is a great problem to find out that who is to be considered as the controlling mind

of the company and whose intention can be considered to be the intention of the company as

a whole? This can be fOnd out by the interpretation of the test that who can be recognized as

the companyaT.

The company is an abstract which cannot from its own intention, it must act through

a natural person. It is necessary to establish the mens rea against those who can be

identified as representative of the company to impose a criminal liability upon the

company.as So an alter ego is a person whose mind and will can be attributable to the

company and becomes the central issue of holding a company liable. For the successful

prosecution against the manslaughter it is necessary to identify an individual whose guilty

mind is attribute to the company.

The doctrine of identification is originated from Lennard's Carrying Co Ltd v

Asiatic Petroleum Co Ltd. Viscount Haldane based it's diction on the Merchant Act. The

case was against the small ship owing company, in which the sole director of the company

was held to be the alter ego of the company. This case was based on the interpretation of a

particular statueae.

In Bolton Engineering v Graham, Lord Denning, basing his judgment on Lennard,s

v Asiatic, likened a company in many ways to a human body.

"A company has a brain and nerve center and hands. The agents are nothing
more than the hands that do the work whereas directors unJ ,unug.rs, who

47 lbid,147
a8 Mark WH' Hsiao, "Ahandonment of rhe Doclrine of ,4rlriburion.[or Gross Negligent'l'esl on the Corytoratel4an'slaughter and Corporate llomicide Act2007." T-he Company iu*y.. 30, no. 4 (2009): I l0- I 12, I l04e f[', Parsons, Simon.- "']'he doctrine of identification, cauiation and corporate tiability .forrnanslaughtet." The Journal of Criminal La,,v 6i,no. t (ZOO:): 69_gl,69
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represent the directing mind and will of company, control what it does. The
mind of these directors is the state of mind of the company and is treated by
the law as such. This decision had been regarded as being too simplistic and
it is considered that Viscount Haldane's speech was misinterpreted as a
general metaphysical view of a company" s0.

Identification principal further discuss in detail in Tesco Supermarkets v Natrasssr.

A company was charged with the breach of the Trade Description Act when one of its store

manager was failed to correctly display a sale item. The company defend the charge by

argue that the store manager is different person and cannot be identified as an alter ego of

company. Company also put the argument that it use the due diligence to prevent the store

manager offence. The House of lord agreed with the argument of the company and found

that store manager was not the directing mind and will of the company so did not offend

the company52. Lord Diplock took the view that

"the process of deciding who is the directing mind should start with the
memorandum and articles of association, which is consistent with the
primary rule of attribution. If the rules of attribution were applied properly,
seniority would not have been the factor in determining whether a ia,ticular
person was the alter ego of the company. Had it been applied properly in
the Tesco Supermarkets v Nattrass case, the branch manager *orld liuu.
been the alter ego". s3

The development of the doctrine of identification had not been considered until its

endorsement by Lord Hoffmann in Meridian Global Funds Management Asia Ltd v The

Securities commission, Lord Hoffmann derivered the judgment that:

50 Nicholas Reville, '_'!.or7oyte Manslaughter Reviewed." Journal of Financial Regulation and
Compliance l, no.3 (1993): 245-254,246
5r Mark Pieth, and Radha Ivory, eds.':'Corporate criminal liabilitlt: emerflence, convergence, and risk" yol.
9-. Springer Science & Business Media, 2O1l , 23
52Ibid
s3 Supra note 3, I 48
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"The doctrine of identification is based on a general rule and specific rule
of attribution that is established by looking at the memorandum and articles
of association and the rules of agency. The specific rule of attribution is
determined by looking into the specific legislation under which the
company was charged".sa

In general, the primary rule of attribution and general rule of attribution based on

the principal of agency which are used to determine the rights and obligation of the

company. The primary rule looks at the memorandum and article of association in order to

check the power and decision. The general rule still finds the individual (a natural person)

acting on the authority of board to carry out the functions. However ceftain circumstances

require a special rule of attribution to determine that who is the alter ego of the company.

Particularly any statutory offence for which a company is charged would state itself that

whose act is being attributed to the company. ss

From all above discussion it can be seen that, it has always been the question of law

in all cases that whether a person doing a crime is to be viewed as company or simply as the

agent or employee of the company. The result can be different if the identification test is

applied in its true sense. The ratio of people who are not responsible to others in manner of

discharging their duties are very low. The main focus of the Lord Diplock in Tesco

Supermarkets v Natrass case was on the constitution of the company. However, in practice

Company constitution may give a Iittle or no indication as to who exercise power in large

corporate structure.

54Ibid
55 Supra note 4, t I I
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1.6.3 Aggregation Doctrine:

There is always a question that why criminal activity occurs in a corporate structure. This

criminal activity usually is the result of several linked breakdowns within the corporation.

The aggregation doctrine allowed to combine these several acts, which help to find out that

whether the company has committed crime. The idea of aggregation is not implying to a

single employee or on the single act rather it is the combined acts of definite number of

employees which makes the corporation criminal liable for an offence. It is helpful in a

situation where single act may be considered negligent but when combined together impose

a criminal liability upon the corporations. 56.

The most significant problem which is catered by the aggregation doctrine is the

'identification of an individual' (i.e. in the case of identification doctrine) which is not deal

with the situation where death or injury was caused by the several negligent acts of certain

number of people working within the company, For example, A, B and c are the three

employees of the company. Each have breached an ordinary standard of negligence, within

the scope of their employment, which when combined has resulted in the breakdown in

company safety and led to death or injury of customer or employee. s7.

In large corporation's task specialization means that no one has a complete access to all

the information which may be the base of negligence or criminal liability against individual. 58.

It is therefore argue that for the purpose of criminal liability the conduct and state of mind of

person's representative of the corporation should be aggegated. This can be done only by the

1i 
A:pn swift, "Making a killing: A separare corporate manslaughler ofencefor New Zealand?

90, t6
s7 C. M. V. Clarkson, "Corporate culpability." Ll/eb Journal of Currenr Legal l.ssues
http://webjcli.ncl.ac.uk/.1 998/issue2/clarkson2.html.
st 

.stephen Tully,"Research \landbook on Corporate Legar lresponsiblity.,, Ecrwarcr Elgar(2005):l-452,153.

" (2006): t -

2 (1e98),

Publishing.
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matching of actus rea of one individual with the mens rea of another. If the offence requires the

particular level of knowledge or negligence than aggregate the knowledge or negligence of group

of individual. The doctrine of the aggregation is basically belonging to the American roots.

A prominent example of this doctrine is the case of United States v. Bank of New

Englandse.

The bank was convicted of deliberately violate the provision of currency

Transaction Act. The Act requires from the bank to report any cash transaction with a client

that exceeds ten thousands dollar. tn the concem case the client continuously withdraws

the cash more than of amount that is required to be reported from the account of a company.

Each time he used the different check each of sum Iower than the required total. Each group

of checks was presented to a different teller at the different time. It was the duty of the bank

to report the transaction flow from the aggregation of check60. When the question about

this duty of bank was raised the judge in the lower court referred to the subject of collective

knowledge and instructed the jury as follows:

"You have to look at the bank as an institution. As such, its knowledge is
the sum of all the knowledge of all its emproyees. That is, the bank's
knowledge is the totality ofwhat all of the employees knew within the scope
of their employment. So, if employee A knows of one facet of the.r.r.r.y
reporting requirement, B knows another facet of it, and c a third facet of ii,
the banks know them all. So, if you find that an employee within the scope
of his employment knew that the [reports] had to be filed, even if multiple
checks are used, the bank is deemed to know it. The bank is also deemed to
know it if each of the several employees knew a part of the requirement and
the sum of what the separate employees knew amounted to the knowledge
that such a requirement existed".6l

]l YS l. Bank of New England, NA, B2t F.Zd 844 (l st Cir. 1987).
@ Eli Lederman, "lvlodelsfot'imposing corporale criminal tiabitity'fi.om aclaptation and intitalion toytartl
aggire gation and the search for se lf-identity.,, (2000): 641 _7 Og, 663
6r supra note 60, 855
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The bank's appeal, which focused on the validity of collective knowledge, was rejected by

the Court of Appeals that stressed:

Corporations compartm entalize knowledge, subdividing the elements of
specific duties and operations into smaller components. The aggregate of
those components constifutes the corporation's knowledge of a particular
operation. It is irrelevant whether employees administrating one component
of an operation know of the spe-c-ific activities of employees administrating
another aspect of the operation.62.

The commonwealth jurisdiction however not accepted the doctrine of aggregation.

They continue rely on the doctrine of identification. An appalling example is Herald of

Free Enterprise, Zeebrugge Ferry disaster of 1987 in which almost 200 people were died.

The prosecution was initiated against the P&O European Ferries (Dover) Ltd. for reckless

manslaughter. The Coroner found that this disaster would be prevented if the director of

P&O Ferries takes the proper organizational measure.63. However, none from the board

member have the sufficient knowledge about the deficiencies nor any of them performed

any error or omission that led to disaster so none of them can be criminally liable for the

disaster.

The argument of the prosecution is that the facts could be aggregated which is

known to each of them. However the Queen and the coroner did not accept this argument.

Lord justice Bingham found that the aggregation of the act and state of mind of an

individual was inconsistent with the Iocal doctrine of identification. .6a. Colvin writes6s:

62 Ibid, 856
tj *Y{ot Anthony O. "Corporate Criminal Responsibiliry: A Comparative Analysis.,,Journal of AfricanLaw 57, no.0l (2013): 8t-107. At p.93
6a Supra note 52,27
65 Eric Colvin , "Corporale personality and criminal liability." In Criminal law forurn, vol. 6, no. l,.springer
Netherlands, (l 995): I -44, 18
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The acquittal of the company was due to the identification dochine because it demands an

individual to impose the corporate liability.

The aggregation dochine acceptance was also discussing in the appeal case of

Attomey-General's reference no.2 of 1999" arose out of south hall train collision of 1997. Rose

LI clearly confirm that there is a need to find out the individual whose gross negligence can be

attributed to the company otherwise The Company cannot be liable for the manslaughter under

the present form of the colrlmon law. The intention required by the corrrmon law can be find out

in different number ofpersons instead of one person As a result company was not found guilty of

the manslaughter offence. 66

The corporate Iiability should be enhancing it should go further than to be focus on

the individual. The main problem behind all the models of liability is that they do not properly

measure the liability of the corporation in itself. It is to be said that the vicarious and

identification models are conceptually more inferior then other models. According to this

view corporate blame is actually lies in the deficiencies of a company at organizational level

instead of the crimes of the individual or officers of the company. Before the acceptance of

any other model of liability it is necessary to set out the realist notion of the corporate legal

entity more clearly.

1.6.4 Management Failure Model:

This model is introduced in English law through Corporate Manslaughter and Corporate

Homicide Act2007. This model replaced the identification model of common law. It is

argued that a strong and effective compliance program helps the corporate management to

6 Supra note.47, 156
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protect the corporation from criminal liability, the proposed new model will have the

advantage of maximizing the chances that such criminality will not take root.

The concept of the corporate manslaughter offence is that the gross breach of duty of care

must be established against the senior officers of the company6T.

According to the Act an organization will be liable for the new offence only ,,if the

way in which its activities are managed or organized by its senior management is a

substantial element"6s in the gross breach of the relevant duty of care.,, ,senior

management' is defined as "persons who play significant roles in making decisions or

actually managing or organizing the whole or a substantial part of the organization,s

activities".69 Minkes and Loenard writes that the term "management failure,, cannot be

refer specifically to the failure of a company manger, but actually to the faulty ways

adopted by the company in management of its affair7o.

Gobert writes that, the principal of "senior management failure" is introduced by

the CMCHA 2007' This principal is somehow similar to the identification principal

because the definition of the test (senior management failure test) includes those persons

who have the significant role in the management of the company. This Act imposes a duty

upon the jury to decide the matter relating to the gross breach of duty of care. It is also

upon the jury to decide that whether polices, practices and the attitude are the contributing

factors behind the failure to compry with the health and safety regulationsTr.

67 Paul Almond, "(lnderslancling the seriousness .f crtrpctrare crime some lessons for the nev,corporatennnslaughter'offence." criminorogy and Crirninar lrrric. o, 
",o.) lioooi, l+s_la+.At p. r5g

li *:li"' M]."1c^"r"rate Mansi-aughter and corporate Homicide Act2007 of r-lK-- recron r(4xc) ot corDorate Manslaughter and corporate Homicide Act2007 of uK70 John Minkes and Leonard Minkes, "iorporote aniwhite coilar crinte.,' Sage, (200g):225, 75

;fl'i,.:ls]iil1lT;""ria Pascal, ";;r;;;o, Devetopment.s in Corporaie Criminat Liabitity:,raytor
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The main elements of the offence under the CMCHA are the same as before, the only

difference between the new and the old law is that management failure must be the

substantial element of the breach rather to identify the individual as the "controlling mind,'

of the company. It is important to know that under the new statute, there is no need to look

at an individual at first instance but at the senior management of the organization as a

wholeT2' The jury may consider the complete range of factors while assessing the guilt of

a company (i.e. 'corporate culture,, .culture of complacency,).

This comprehensive test will shift the burden from an individual to an

organizational level. Indeed, according to some academics, if this change of the focus from

an individual to corporate behavior was made earlier than some of the manslaughter

prosecution that failed (i.e. Balfour Beatty and Network Rail in the Hatfield rail crash case)

would have resulted in a convictionT3.

Clarkson's writes, the issue of management failure model was highly controversial

along with the matter of individual liability during the progress of the Iegislation. The

Home office justified the senior management test on the ground that it is the most effective

tool to identify the corporate fault instead of criminalizing the local acts of negligence. The

assertion of the senior management test in the Act is answer to the critics who argue that

companies are the legal fiction, crimes can only be committed by the individual within the

corporation and not by the corporation itself, and the real determined issue is when the act

of these individuals should be attributed to the company. The process to identify the ,,senior

72 rbid,46
73 Ibid
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management" appears restrictive and may open the door for the endless argument in court

as to which persons qualify as part of "senior management,,74.

Almond writes that, there are three objective criteria i.e. systems of work, organizational

practices, and management policies of the corporation the failure in these system can be

determined the death in question and whether this failure impose a criminal liability on the

corporationT5.

Clarkson further argue that the real danger in this test is that the companies may

delegate the health and safety matters to the non-senior managers so as to protect the

company from the criminal liability. In expectation of the Act, there was evidence that

some companies delegate the health and safety matter to the most junior employees.

Another problem with this approach is that it repeats one of the major problems contained

in the previous law in that it could apply inequitably to small and large organizations. It is

quite easier to identify the management failure in small organizations. Furthermore, the

senior management test just broadening the scope of the identification doctrine in the way

that rather of identifying one senior directing mind it is necessary to identify the several

senior persons in the corporation.T6

1.6.5 Strict Liabitity Model:

A strict liability is one that does not require the factors which needs to constitute a crime.

Generally, the requirem ent of mens rea is not ignored in all element of offence, however

It can be ignored in one or more offence. strict liability offences are occasionally referred

to as the "absolute prohibition" offences. Absolute prohibition indicates that mens rea need

7a Cunningham' Sally, and c. M. v' clarkson, eds.criminal Liabilityfor Non-ASggressite Death.AshgatePublishing, Ltd.,2013. At p.93
7s Almond' Paul' Cornorate manslaughter and regulatoty reform. palgrave Macmillan. 2013. At p.2776 See note 82, at p.94
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1.7 Conclusion

In above chapter the basics of the corporate criminal liability is discussed in detail. The

offence of corporate manslaughter is also explained. Moreover, the theoreticalperspective

of this offence is also the part of discussion. The intricacies of the above theories show

why it is so difficult to impose a criminal liability upon the corporation or to convict a

corporation in corporate manslaughter. The main difficulty is in the criminal law is that it

does not put any liability upon the corporation. On the other hand, the vicarious and

identification principal also useless in this regard. The aggregation doctrine is also just an

improve form of the identification doctrine which is also attributing the fault on individuals

within the company. The management failure model is newly developed idea and with all

the problems and ambiguities it seems to be more effective model.
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Chapter No. 2:

Comparative Analysis of Corporate Manslaughter Legislation

in Canada, UK, and Malaysia.

2.1 Introduction:

Every country has its policies and procedure regarding the issue of corporate manslaughter

offence. The countries that do impose the manslaughter charges against the colporations

adopt different approaches while imposing it. Every country is following different

law/models for prosecuting corporation in manslaughter offence. The different theories are

followed by the different jurisdiction to impose manslaughter charges against the

corporation has been discussed in details in first chapter.

The jurisdictions like UK and Canada is also developing its law on the concerned

issue' In UK, the CMCHA,2007 define the offence of manslaughter. It also describes the

management role in the affair of the company. The Act provide the guidelines to convict a

company in the manslaughtercharges. The most noteworthy part of the Act is to replace

the identification doctrine with the management failure model.

Canada however is following a different approach then of UK. In Canada Bill c-45

does not define the offence directly or use the term corporate manslaughter. Canada is still

depending on the identification doctrine. Malaysia as compared to both jurisdiction does

not have special law on the corporate manslaughter issue. They are relying on the

occupational Health and Safety Act 1994.Malaysia also follows the identification doctrine

while imposing the criminal liability on the corporation.
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2.2 Ovewiew of the Laws on Corporate Manslaughter in Different

Jurisdictions:

Following is the analysis on the lawprevailing in different jurisdictions on the corporate

manslaughter.

2.3 Canadian Legislation on Corporate Manslaughter:

2.3.1 westray Bill or Bill c 45: An Act to amend the criminal code

Bill C-45 was introduced by the Canadian government in 2004. The bill was an amendment

in the Criminal Code with the intention to impose a legal duty upon all the persons directing

work to take reasonable measures to ensure the safety at workplace for the workers as well

as public. It also attributes the criminal liability upon the organization if any of its officers

have the knowledge about the offence. The law was made after the death of 26 workers in

the Westray mine disaster that's why this bill is commonly referred to as the westray mine

bill.78.

2.3.1 Identification Doctrine:

Prior to the westray Bill (C-45) Canada has from many year based its corporate criminal

liability on the common law model of identification doctrine.Te This doctrine is narrower

than vicarious liability because it is a legal fiction that focuses on the actions of the

"directing mind" of the corporation associated with individual and corporate persons in

order to assign the criminal liability to the corporate person. In this doctrine ,,directing

mind" is natural person associated with the corporation who can be identified within the

78 Steven Bittle, "Cracking.down on corporate crime? \'he disappearance of corporare criminal liabilitylegislation in canada. " policy and practice in Health and Safety i i.z 1,zolz1, 45-62, 45D Steven-Bittl9, ".Sl// dying jor a living: corporate crintinal liabilitl,after the llre5tray mine disa.ster,, UBCPress,20l2,2l
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corporation and who have the control over all the matters of the corporation. The doctrine

requires from the corporation to take the responsibility of all the decision of that "directing

mind" over the matter of corporate policy.80

In Canada, the identification doctrine is somewhat broader than the English

common law. The case that introduce the identification doctrine and broadens its scope in

Canada is Canadian Dredge and Dock Co. v. The Queen8l, the supreme court of Canada

increase the category of directing mind to include the "board of directors who is the

governing executive authority of the cor.poration, the managing directors, the

superintendent, the manager and anyone else to whom the board of director delegate the

power to take the decision of the colporation.s2

The identification doctrine in Canada also experienced the criticism in the same

way as it experienced in England. The uncertainty in the law relating to the identification

doctrine caused difficulties when the matter is relating to the large and complex structure

corporations' According to the Norm Kith the identification theory is reducing the criminal

responsibility of the employees who are working as a low level mangers or just a

representative of the companys3. The problem to improve the identification theory in

Canada faced the same challenge as it faced in Uk.

80 Hans De Doelder and Klaus Tiedemann, ,,Criminal Liahitiq, of Corporation.s_, lol Criminalization DrtC-omportntent Collectif: xi!!!..kr_lirltionai congress ctf Compiroiiiu" t^r: .yive Congres InternationalcleDroit Compare" Martinus Nijhoff publishers, t q-gO, t Si8r 
u9851 I S.C.R.662

82 Department of justice, corporate Criminal Liabilify - Discussion paper, March 2002,http://wwwjustice.gc.ca./en glrp-pr/oiher-autre/jhr-jdp/dp_OUiss_ques.htmi83 Norm Keith, "sen-te-ncing the ,orpoirti 
-olfender: 'From 

deterrence to corporate socialresponsibility. ', Crim. Le 56 (201 0) i 294_3i7 , 2g7
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2.3.2. Westray Mine Disaster 19922

In Canada the criminal liability of the corporation was started after westray mine disaster

in which 26 miners lost their lives as result of underground explosion.s4 The blast,

apparently caused when sparks from a continuous mining machine ignited methane gas,

was so intense that "it blew the top off the mine entrance, more than a mile above the blast

center".85 An investigation of the westray mine disaster was started by Canadian Mounted

Police. Several attempts were made to hold the management and two individuals (Gerald

Phillips, the manager of the mine and Roger Parry - the underground manager) Iegally

responsible but all attempts were gone into vein.

On 20th April 1993. First charge of corporate manslaughter was established under

criminal code. However, on 20th July 1993 judge decided to stay the charges due to the

uncertainty but left open the possibility for new charges to be made in future. The trial

started in February 1995 and new charges were established against the same defendant but

the trial date was secured. The focus ofthe trial was limited disclosure by the crown instead

of issue in dispute. Due to the lack of disclosure, the defendant was able to stay the

proceeding.

In December 1995, an appeal was made to the Nova Scotia Court of appeal who

overturned the decision of the trialjudge to stay the proceeding and ordered a fresh trial of

the case. This decision was further appealed in the supreme court of Canada who upheld

the decision of the Nova Scotia couft of appeal. Despite the decision of the Supreme Court,

no new trial was ever commenced and this was announced over a year later on 30th June

1998' This disappointment, not completing the first trial and then no second trial was

8a Patrl Alrnon d, "Corporare monslaughter and regtiaroty reform,,. palgrave Macrnillan, 2013, 44E5 Supra note 45. 5
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commenced afterthe decision of Supreme Court was a central factor in the call forpolitical

action and changes to the criminal code.86

After this delay and discomfort, Justice Peter Richard of the Nova Scotia Supreme

Court chaired an inquiry. The united steel workers of America attended the inquiry and

demanded to include a specific offence of corporate killing in the criminal code in similar

way as it is in UK. After completing the inquiry final report was made which contains 74

recommendations and 73rd recommendation is the real base for the reform. The report

didn't recommend a specific offence of corporate killing but recommended at73 that:

"The Government of Canada, through the Department of Justice, should
institute a study of the accountabilityof corporate executives and directors
for the wrongful or negligent acts of the coiporation and should introduce
in the Parliament of Canada such amendmenti to legislation as are necessaryto ensure that corporate executives and directors are held prope.ly
accountable for workplace safety.,'82

The unsuccessfulprosecution in the wetray mine disaster, the Canadian government

took some time to respond with new legislation. At the first instance the reform was moved

on with two private Bills i.e. Bill C 259 and bill C 2S4butboth bills were ultimately

unsuccessful' The government finally decided to respond and proposed new legislation

contained within bill C 45, this bill was sent to the parliament eleven year after the westray

mine disaster. After passed by the parliament, the bill received the Royal assent on 7th

November 2003 and come into force on 3l st March 2004.

. Last accessed August 25,2Ol5

i,Y:;lll,::,.T,1:j"l 
xi.n*a, ,r.n" wiiot,*,t-inuai,rrnt, no,i ti air^,ur,,Report of the westrayMine Public Inquiry t (tss7).http://novascoi;u.rjalpuiit;;;;;rjl.#nrnd.asp
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2.3.3 Analysis of Bill C-45

2.3.3.1 Organization V. Corporation:

Section I of bill C 45 amended the section 2 of the criminal code and added the new

definition of an organizationss, representativese and senior officereo, the key element of this

amendment is the use of term organization instead of corporation. The main reason behind

this term is to broad the concept and add the other bodies like trade union and other public

bodies into the sphere of criminal prosecution. The other two terms mentioned above

(representative and senior officer) are relevant when considering the two formulas under

which organization can be held criminally liable.

The first formula is now contained within Section zz.l of the criminal code: -

"ln respect ofan offence that requires the prosecution to prove negligence,
an organization is a party to the offence if
Acting within the scope of their authority

il One of its representatives is a pany to the offence, orii) Two or more of its representitives engage in conduct, whether by act or
omission, such that, if it had been the conduct of only one representative,
that representative would have been aparty to the ofience; and

The senior officer who is responsible for the urp.tt of the organization,s
activities that is relevant to the offence departs - or the ,.nio, officers,
collectively, depart - markedly from the standard of care that, in the
circumstances, could reasonably be expected to prevent a representative of
the organization from being a party to ihe offenci,, '

:t "organisition" under section I (2) of bill c 45 means(a) a public body, body corporate, society, company, firm, parthnership, trade union, or municipality, or(u., an assocciation of person that(i) is crated for common purposes,
(ii) has an operational structure, and(iii) hold itselfout to the public as an assocation ofpersons.
8e The term "representative" udder Bill c 45 defined to include any director, parlner, employee, member,agent or contractor ofthe corporation.s Senior officer under bill c-45 means a representative who plays an important role in the establishment ofthe.organisitions polices or is responsible for managing an important asiect ortne organisition,s activitiesand' in the case body corporate, include a director, iti .ii"f.*..utive officer and its chieffinancial officer.

a)

b)
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2.3.3.2 Req u ired Negligence:

Section 22.1 also demand the "required negligence" to be proved. The new definition of

senior officer and representative are material. Macpherson suggested that that first portion

of the definition of "senior Officer" codify the common law directing mind principal and

second portion of the definition "clearly extends the attribution of criminal corporate

liability to the actions of mid-level managers". The ultimate result of bill c-45 is that it

extends the corporate criminal liabilityer.

2.3.3.3 Expended Liabitity:

Second formula is contained within this section which is not based on the ,,negligence,,.

Section 22.1 is expending the liability towards the senior officer of the organization guilty

for crime. Under this section prosecution needs to prove something in addition to the

negligence to make the organization criminally liable for the offence. This section also

supports the managerial theory that latterly add to the British CMCHA, 2007 according to

this section:

"ln respect ofan offence that requires the prosecution to prove fault - other
than negligence - an organization is a party to the offen.i ir, *ltt, the intent
at least in part to benefit the organization, one of its senior officers
a) acting within the scope of their authority, is a party to the offence;
b) having the mental state required to be a pafty to the offence and acting

within the scope of their authority, diiects the work of othei
representatives of the organization so that they do the act or make the
omission specified in the offence; or

c) Knowing that a representative of the organization is or about to be a
party to the offence, does not take all reasonable measures to stop them
from being a party to the offen ce,,.e2

er Darcy L. MacPherson, ,,Extending corporale criminal liabiliry,:
Law Jounral 30, no.3 (2004). 253-294,25g
'r section 22.2 of Bill C-45

Some thoughls on Bill C-|5.,, Manitoba
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In this section first time actus reas and mens rea is introduced to attribute the criminal

liability to the corporation i.e. requirement of "mental state" of senior office within the

scope of its authority. This section also added the aider abettor or person partner in crime

into the ambit of prosecution.

The Act received both the favorable and criticized arguments from the academics. Like

Keith favored the Act and argued that: The basic aim of the Bill C-45 is to improve the law

of corporate criminal liability. For the very first time this bill (Sections22.l andZZ.Z of

the Code) given a legal framework about the mens rea of the corporation. Both section

expressively defined that how a corporation can be convicted for the criminal offence the

implication of the law is upon the all level of employees as compared to identification

doctrine the focus of which is only upon the senior executives of the corporation.e3

According to Dusome, the Bill C-45 is effective than of common law identification

theory in two ways. Firstly, it enhances the scope of directing mind theory and secondly it

increases the number of persons who may be convicted. According to him the law go

further than to impose criminal liability upon the individual or corporation and covers the

paftnership, trade union and other association of persons as well.ea

2.3,3.4 Sentencing Powers under Bill C 45:

Bill C 45 introduced a new sentencing regime for organizations. Section 718.21 of

the code outlines the factor to be considered by the court while sentencing an organization

which includes moral blameworthiness," "public interest," and "prospects of rehabilitation.

e3 Nonn Keith, "Evolulion of corporate accounrability: l.'rom moral panic lo corporale socialre.ytonsibility" Business Law International no.3 (20 I 0): Zql _Zl 6, ZSl.ea Paul Dusome, "Criminal liability under Bill i-ls: Paradigms, prosecutors, predicaments,, Crim. Le 53(2007):98-148, 147.
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According to this section, a court that imposes a sentence on an organization shall also take

into consideration the following factors:

a. "any advantage realized by the organization as a result of the
offence;
b. the degree of planning involved in carrying out the offence and the
duration and complexity of the offence;
c. whether the organization has attempted to conceal its assets, or
convert them, in order to show that it is not able to pay a fine or make
restitution;
d. the impact that the sentence would have on the economic viability
of the organization and the continued employment of its emproyees;
e. the cost to public authorities of the investigation and prosecution of
the offence;
f. any regulatory penalty imposed on the organization or one of its
representatives in respect of the conduct that formed the basis of the
offence;
g' whether the organization was - or any of its representatives who
were involved in the commission of the offence were - convicted of a
similar offence or sanctioned by a regulatory body for similar conduct;
h. any penalty imposed by the organization on a representative for their
role in the commission of the offence;
i. any restitution that the organization is ordered to make or any
amount that the organization has paid to a victim of the offence; andj. any measures that the organization has taken to reduce the likelihood
of it committing a subsequent offence."

It also introduces fines of up to one hundred thousand dollars for summary

conviction offenceses. Section 732.1 outlines "probation orders for organizations for

example, restitution, new policies to prevent further offending, notification of the offence

to the public, and any other "reasonable condition"e6 which is necessary according to the

opinion of the court".

es Section 735 of Criminal Code.
e6 , Steven Bittle and Laureen Snider, "From manslaughter to preventable accidenl: Shaping corl)orate
criminal liability.,,Law & policy 2g, no. 4 (2006): 470_ig6, 47g'
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2.4 Prosecutions under Bill C 45:

The first charge under Bill C45 was laid down against Domenico Fantini, a 68-year-old

owner of a small construction company on April 19,2004 The charges of one count of

criminal negligence was put against the Fantini after the collapse of a trench at the site of

private house and cause the death of worker over there. Criminal charges were dropped

against the owner of the company after he pleaded guilty to provincial regulatory offence.

He was fined with C$50,000 and paid a C$10,000 victimeT.

The second charge was laid down against Transpavees who was the manufacturer

of concrete patio blocks in the province of Qu6bec. The charge was made against the

company after a machine that stacked concrete stone on to wooden pallets crushed a worker

to death' an investigation by the Committee on Health and Safety at Work and the

provincial health and safety authority found that a safety device in the machine that stops

the machine from operating when someone enters the stacking area was purposely disabled

at the time of the incident, the committee also found that the company lacked appropriate

training procedure and failed to inspect the machine to ensure that it was properly

functioning' The company was pleaded guilty to criminal negligence of causing death in

2007.ltwas ordered to pay the fine of C$100,000 and a C$10,000 of victim surcharge. The

decision faced criticism from the victim family and trade union because the victim mother

was expecting the heavy fine and some on to be in prison.ee

The third successful charge is against Metron Construction Corporationloo. Fayzullo

Fazilov was hired by the construction company for a project at the Toronto. Two swing

e7 Supra note I 3 l.
:: R V.Transpavd, 120081 Je No 1857.s lbid
rm R v Metron construction Corporation, 2013 ONCA 541, [20r3] oJ No 3900
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stages was leased out by the company and no one of them carrying the label about the

maximum capacity which is required under section 139(5) of OSHA. The common practice

at the industry was that in each swing two workers can stand but ovn the day of tragedy the

five workers and their supervisor (Fayzullo Fazilov) brooded on one swing

The swing was fell due to the overweight. Three workers along with their

supervisor have died' During the investigation, it was revealed that all the workers were

under the influence of Marijuana at the time of the incident. It was also revealed the design

of the swing was no proper it did not carry the weight ofthe six men. The company accepted

the blame of the supervisor that he did not allow the six men to be carry on one swing.

Metron pleaded guilty for one count of criminal negligence under section Z2.l (b),Zl7.l

and219 of code C-45.rol

Section 22.1 of the code requires "negligence", "an organization is a party of an

offence if a senior officer departs from the expected standard of care',. Section 217.1

provides that "any person who directs the work of another person is under a legal duty to

take reasonable steps to prevent bodily harm to that person". Section 219.1 set out the

offence of criminal negligence. According to this section, "Everyone is criminally

negligent who (a) in doing anything, or (b) in omitting to do anything that is his duty to do,

shows wanton or reckless disregard for the lives or safety of other personsl02.,,

Under these section, Metron was held criminally liable for the death of workersr03.

During the hearing court noted that there was only one case where corporation was

sentenced for causing death by criminal negligence and that was against Transpavd as

'o' Butry W' Kwasniewski, "Companyfined $750,000for criminal negligence causing dealh,, charity lawbulletin no.322(2013),2 -

ro2 Section 219.1 of Bill C-45
r03 Ibid
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discussed above. Therefore, court relying upon the OHSA jurisprudence while assessed

this case. After realizing that, there was no maximum fine provided by the code, the court

issued the order of $200,000 fine to Metron Corporationl0a.

On appeal, the crown submitted that fine was "manifestly unfit"l0s. The crown

provides reason that sentencingjudge should not have used the ranges from OHSA offence

because criminal negligence offence involves the higher degree of culpability, and thus

deserve a higher fine. The court of appeal agreed with the crown arguments that the

$200,000 fine was unfit and the sentence must be matched with the seriousness of the

offence and level of responsibility of an organization. The court also considered that

Metron's offence was more severe than of OHSA offences. In Septemb er 4,Z0l3,the court

of appeal finally concluded the case with the increase in the fine from $200,000 to

$750,000. Therefore, Metron sentence was increased by the court of appeal.

2.5 united Kingdom Legislation on corporate Manslaughter:

2.5.1 History of the Corporate Manslaughter Act 2007:

The legislation on the corporate manslaughter in UK has started from the 1996 Law

Commission report "Legislating the Criminal Code: Involuntary Manslaughter,, (LAW

COM No 237;too. The report provides many guidelines and recommendations on the

concerned issue. The main objective of the recommendation of the commission was to

r04 Ibid,3

r06law commission of LIK issue the report underthe head,of "Legislating the Criminal Code TNVOLIJNTARyMANS|'IUGHTER ltem I I of the sixth programmi of "Law 
Reform: Criminal Law,,,

http://lawcommission justice.gov.uk/docs llc237 
-Legislaling-the_Criminal_code_Involuntary_Manslaughter.pdf last accessed June 26, 201 5
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create the offence of corporate manslaughter. If the death of an employee is caused by the

activities of the corporation or the failure of the corporation to provide the proper safety at

work than the death is treated as the corporate killing. 107 15. commission also gave its

observation that it should be heated as an offence only if the death is caused dure to the

The commission also observed that the reliance of the common law upon the duty

of care is the main problem "the terminology of 'negligence' and 'duty of care' is best

avoided within the criminal law because of the uncertainty and confusion that surround

i1,r. 
I 08

In May 2000 the government published a proposal to reform the law of corporate

manslaughter and to remove the crown immunity by following its commitment in labor

manifesto 1997 , the government proposal was mainly centered on the recommendation of

the law commission. The proposal highlighted many important points and questions upon

which the govemment started the consultation. The main focus of the consultation was that

how a corporation can be convicted for manslaughter offence and how the crown immunity

can be limitedloe.

. Home office issued the draft of the manslaughter bill after 5 years of the

publication of the proposal. It was the first time the term corporate manslaughter was

defined in any Bill. According to the bill the corporation is said to be commit the offence

of corporate manslaughter if the way in which its activities are managed cause the death of

an employee and the death is cause due to the breach of duty of care by the senior managers

r07 Recommendation I l(4).
r08UK Lrw Commission. "Legislaling the Criminal Cocle; lnvoluntary Monslaughter ltem I I of the Sixth
!:"si"!!y? of Law Reform; Criminal Law (Law Com No 237)."Tlie Stationeiy office, London, HCITIMarch (1996), 26
roe Richard Matthetvs, "Blackstone's Guide ro the Corporate lvanslatghler a,d CorJtorale lomicideAct2007 " (Oxford University press,2O0g) , l0

39



of the corporation. The fact that whether corporation owed any duty of care towards the

employees is to be decided by the jury.

The Joint Committees of the Home Affairs and Work and Pensions Committees of

the House of Commons after heard all the oral and written evidence from the witnesses

issued the three volume report upon the corporate manslaughter g1;1tlo. Many

recommendations were given by the joint committee in its report and it also demand from

the government to further review the Bill. The joint committee also demand to abolish the

duty of care clause from The 3111ttt and to include the secondary individual liability.

Committee return the proposal to the Law Commission's to rethink the requirement of

'senior management' test. I l2

The Government finally introduced the Bill into the House of Commons. The

jurisdiction of the Bill is extended to the whole of the United Kingdom. However,

Government does accept the recommendation of the joint committee and did not exclude

the relevant duty of care from the Bill.

The bill received the huge supportand passed through the House of common and

then from the House of Lords on December 2006. After being passed, many significant

amendments were made in the Act without any dispute. Like the definition of the

organization is enhanced ant it also covers the partnership, trade union and employers'

associations.

lroHouse of Commons Home Affairs and Work
B.ill(First Joint Report of Session 200546),'v.lril Ibid,29
il2 Ibid, 3g

and Pensions Committees: ,,Draft corporate manslaughter
( December 2005), 5

40



Finally, after many promises of the politician and wait the CMCHA come into force. This

section will consider the consequence of the new law by analyzing the key sections and

give the idea that whether the new law is curbing the issue properly

2.5.2 Analysis of the Corporate Manslaughter and Corporate Homicide Act2007:

2.5.2,1The Corporate Manslaughter Offence under the Act:

The most noteworthy part of this Act is the introduction of the new offence of corporate

manslaughter. The Act provides the procedure to convict the relevant organizationl13 for

corporate manslaughter offence. The offence is described as "an organization is guilty of

an offence if the way in which its activities are managed or organized (a) causes a person's

death, and (b) amounts to a gross breach of a relevant duty of care owed by the organization

to the deceased".

Senior management must be responsible for the extensive part of the breach. The

offence of manslaughter prescribe by the Act is of the similar nature as prescribe by the

common law like the corporation owes a specific duty of care towards the victim which is

arising out in its daily functioning or activities performed by the corporation. According

to this Act the offence of corporate Manslaughter is to be described as:

"(l) an organization to which this section applies is guilty of an offence if
the way in which its activities are managed or organized-
(a) Causes a person's death, and
(b) Amounts to a gross breach of a relevant duty of care owed by the
organization to the deceased
(2) The organizations to which this section applies are-
(a) A corporation;
(b) A department or other body listed in Schedule l;
(c) A police force;
(d) A partnership, or a trade union or emproyers' association that is an
employer

rr3Acoording to section I ofC_MCHA, an organisition includes "(a) a corporation; (b) a department or other
body (c) a police force; and (d) a partnership, or trade union or .r[loy.r"' association that is an employer,,.
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(3) an organization is guilty of an offence under this section only if the way
in which its activities are managed or organized by its senior management
is a substantial element in the breach referred to in subsection (l).,,lla

The main elements of the offence will be discuss in the further section.

2.5.2.2 Elements of the offence:

In order to establish the offence of corporate manslaughter, the prosecution will need to

prove the requisite elements of the offence. The offence requires the failure of senior

management, which is defined in sec.l (4) as the persons who:

"play significant roles in either the making of decisions about how the
whole or a substantial part of its activities are to be managed or organized,
or the actual managing or organizing of the whole or a substantiai part of
those activities."II5

The meaning of "significant role" is not described, but clearly in the case of a

organization/company there is a prerequisite for a level of power deriving directly or

indirectly by the delegation of power from the directing mind. t t6 16. CMCHA extinguish

the common law identification principle in the second part of the definition, by removing

the requirementthat liabilitymust be exclusively determined in the directing mind of the

company.l l7

Therefore, a company may be liable for the activity of its senior manager if the

death is caused due to that activity of the manager, there is no need to prove that the manger

was following the polices of the board of directors

rra Section I of corporate Manslaughter and Corporate Homicide Act2007 of UK.l1s Section l(4) of the corporate Manslaughter and corporate Homicide Act,2007 .r16 Stephen Griffin. "Corporale lvlanslaughter: aradical reform?" Journalof Crirninal Law ll,no.2(2007):
r5r-166,158
rrTStephen criffin and Jon Moran. "Accountabilityfor Deaths Atrributable to the Gro.ss Negligenl Act oromis'sion of a Police h'orce' 'l'he Impact o7 thi c:orporare lvlanslaughter and corpoiii' lomicide
Act2007. " Jounral of Criminal Law 74, no. 4 (2bt0): 35g_3g l , 370
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Though, senior management failure is difficult to establish in case of complex structure

corporation. The prosecution must prove all elements of the offence. On the other hand,

under the Act If the corporation took the measure specified for the safety of the worker

than the corporation will not be liable for the deathlls.

Second element of the offence is qualifyingorganization. There is controversy on

the subject that what kind of organization should be include in the Act. The Government

has adopted a wide approach and includes, corporations, specific Govemmental

departments, police forces and unincorporated organizations if they are employerslle.

Particularly the application of the new offence to "unincorporated undertakings,,has been

criticized' Moreover, this Act also applies to the organizations of a similar character to

partnerships formed under foreign law. Thus it creates a substantial risk for foreign

enterprises too.

The organization must have owed a relevant duty of care to the victim is the third

element of the offence. The meaning of this relevant duty of care is provided within section

2(1): -

l) " A "relevant duty of care", in relation to an organization, means any of the
following duties owed by it under the law of negligence_
a) A duty owed to its employees or to othei persons working for the

organization or performing services for it;
b) A duty owed as occupier of premises;
c) A duty owed in connection with _

i) The suppry by the organization of goods or services (whether
for consideration or not),

ii) The carrying on by the organization of any construction or
maintenance operations,

iii) The carrying on by the organization of any other activity on a
commercial basis, or

rl8 Lucy Jones and Sarah Field "Corporate crimina.l.lia.bilityfor man.slaughter tlte evolving approach of rheprosecuting aulhorilies and courts in England and ll'ales.'i ilnsiness Law Review 4 (201 l): g0-g6, glI reSection 
I (2) of corporate Manslaughter and corporate Homicide Act2007
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iv) The use or keeping by the organization of any plant, vehicle or
other thing;

d) a duty owed to a person who, by reason of being a person within
subsection (2), is someone for whose safety the organization is
responsible."

It is the question of law; it is not the duty of the jury but the duty of the judge to

determine that the organization owes a duty of care towards the individual in the concern

casel20.Moreover, the exceptions of the duty of care contained in the aforesaid section is

also specify in the section 3 to 7.

Again, the application of all these sections will be seen as per the cases appear before the

coufts. There is a lot of criticism upon the inclusion of the provision relating to the duty of

care. Gobert considered it to be useless. According to him it is a known fact that the

company is duty bound to protect the innocent rom the incidents so there is no need to enter

this "duty of care" specifically into the 6"{2t. However regardless of the criticism,

parliament included this provision into the Act and in future it can be seen that how it is

interpreted and then applied by the judiciary.

The death must amount to a "gross breach" of the relevant duty of care is specified

in sec.l (l) (b) of the Act is another element of the offence. Section l(4) (b) states as

follows: -

"(b) a breach of duty of care by an organization is a 'gross, breach if the
conduct alleged to amount to a breach of that duty falls far below what can
reasonably be expected of the organization in the circumstances',

r20 This is made clear within section 2(5) of the CMCHA, 2007 oflJKthat the .Judge must make any findings
o^ffact necessary to decide that question',.
r2r James Gobert. "The Corporale Manslaughler and Corporale Homicide Act20L7-Thirteen years in lhemakingbutwasitworththewait?'trheModernLawReviewTl,no.3(200g): 413-433,416.
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The offence of corporate manslaughter is committed when company grossly breach the

duty of care and mismanagement of the affairs of the company by its senior managers

become the substantial element in the gross breach of the relevant duty of carel22.

The important factors considered by the jury is to be specified in the section 8.

These jury must consider that is corporation failed to comply with the safety standards

provided by the Health and safety legislation? According to this section the court must

consider the "seriousness of the failure" and "the risk of death posed by the failure,' I23. As

compared to the powers granting under section 8(2) the jury have the power to deal with

health and safety policy along with the corporate culture of the organization under section

8(3) further section 8(a) go further and empower the jury to consider any matter which is

relevant to the case.

Causation is fourth element of the offence under the Act. section l(l)(a) deal with

the causation i'e. : -"... the way in which its activities are managed or organized,' .This is

not easy to prove the causation because the substantial element to prove the offence is that

the senior manager activities must be of the nature that which constitute the offence. In the

corporate manslaughter offence. Act requires from the prosecution to establish beyond the

reasonable doubt that the breach of duty was a significant cause of death. The more

satisfactory demands upon an accusation containing health and safety counts permit the

prosecution to establish guilt against the company without any evidence, if the injury was

caused by the failure to ensure safety. It would then be for the company to establish a due

diligence defense.

tz2Lucy Jones and Sarah Field, "Five years on: the-intpact of rhe Corporate llanslaughter and corporateIJ:lliciqe Act2007-plus ga change?" Intemational Companyind ComLercial Law Review 24, no.6(2013):239-246,24t
r23 Section 8(2) of corporate Manslaughter and corporate Homicide Acr2007 of UK.
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Although, breach of duty of care is not the sole cause to establish the offence, senior

management test is also a substantial element. The prosecution need to establish the failure

in the management system in contrast to the strict liability require in health and safety

offences which demands from the successful defendant to show that It was not possible

through the due diligence to avoid the injury. In this circumstance, the management failure

is at an operational rather than systemic level. So the Company will not be held responsible

for manslaughter.l2a

Finally, the "senior management test" is contained in section I (3) is the fifth

element of the offence. According to this section, "the way in which the organization

activities were managed or organizedby its senior management is a substantiat element in

the gross breach". The CMCTIA provides some clearness as to what it means by use of the

term "senior management" in sectionl (a) (c):

(i)

(ii)

"(c) 'senior management', in relation to an organization, means the persons
who play significant roles in-
the making of decisions about how the whole or a substantial part of its
activities are to be managed or organized, or
the actual managing or organizing of the whole or a substantial part of those
activities".

The rationale behind the senior management failure test is that liability for

conducting a particular activity should lie in the system of work adopted by the

organization' Section l(a) (c) identifies the management responsibilities which relates to

the overall activities of the organization, if not, then at least a substantial part of it. The

definition describes two types of management responsibility. First one is how the activities

are to be managed i.e decision making and second is the actual management of those

naSimor-Dani.els,"Corporate man;laughter: raw horizon orfalse dav,n? Update: lhe pro.secution o.f Lion
Steel. " Mountbatten Journal of Legal Studies 14, no. 112 (201 3): 75_97 , 92
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activities. This definition covers not only the monitoring managers (who monitor

workplace activities) but also includes the operational mangers (who makes policies)12s.

The process of attributing liability under this test has been described as one of

"qualified aggregation", in the sense that the infirmity of a number of individual aggregate

to establish a management failure. It opposes the directing mind and will concept of

identification doctrine in which a single individual of the company can be identifiable for

the failure or mismanagement. So, the senior management test provided by CMCHA is

broadened than the doctrine of identificationl26.

However, some believes that this test does not provide the effective solution of the

problem of who is company. According to definition, a senior manager is one who plays a

"significant" role in decision-making, managing or organizing a whole or "substantial" part

of the corporation's activities. It is difficult to interpret the words "significant,' and

"substantial" while applying the testl27. How can it be determine that there has been a senior

management failure or not which constituting a gross breach, the Act provides that jury has

to consider:

l) the organization non-compliance with the health and safety legislation.
2) the policies and practices of the organization which become the reason of such

failure.
3) The extent of the profit made by the o^rganization from any such failure to comply

with health and safety requirementsl28.

t25-Ananthi Bharadwaj,"Corporate Manslaughter and Corporate IIomicicle.4cr, 2007,, National law school
oflndia review 21. no.l (2009):201, 207
I26 lbid
12? Ibid at p. 2og
l2E Section 8(3) of Corporate Manslaughter and Corporate Homicide Act2007 of I_rK.
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There is a lot of criticism on the "senior management test and many critics gave its

suggestion that this test has the same deficiencies that was associated with the previous law

of identification/ "directing mind and will" doctrine.

2.5.2.3 Important Aspects of the Act:

The important aspects of the Act are the "mismanagement of the activities of the

organization" by their senior managers. This requirement limits the liability of cases where

the breach of duty can be found in the faults of senior manager's. Though, the senior

management test is not always being the only cause of death however the role of the senior

manager is of such nature that it becomes the substantialpart of that breach

The main problem is the ambiguity in the management failure test. It is required

that it must be the substantial element in the breach. This ambiguity cannot be sort out to

just read the statute. Another problem is the Act does no prescribe that who have the

authority to decide that the management failure was the main element in the breach. The

general rule is that it is for r the judge to decide this issue. l2e

The Act clearly prescribe that it is the responsibility of the judge to decide that the

duty of care is the one prescribed by the lawl30 and there was the breach of that duty. Is

someone is a senior manager or not it is also to be decided by the judge. Accordingly, the

judge will decide that the senior manager's activities was the substantial element in the

gross breach. Whatever the question is, the statute only provides one solution, it is for the

jury to decide that what is substantial and what is not.

f 2e Section 8 (l) (b) of Corporate Manslaughter and Corporate Homicide Act2O07 of tIK.r30 Section 2 (5) of corporite Manslaugtrte-r and Corporate Hornicide Act2007 of UK.
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2.5.2.4 Punishments:.

There are three kinds of punishment provided by this Act i.e. fines, remedial orders and

publicity orders. The sentencing powers under this Act specifies that the sentence of the

conviction on the chargel3l for corporate manslaughter will be a fine. The rationale behind

imposing fine is that every corporation functions with the motives to earn profit and aim to

maximize its annual tumovers. The punishment of fines has disadvantages along with some

benefits, it may be argued that financial sanctions can never put a dent on large

corporations. Another possible disadvantage of it is the spillover effects i.e. the burden of

fine may pass over to the consumer in the shape of increase in the price of the products

produced by the offending company. So there is a need of variety of sanctions for the

effective punishment.

The CMCHA,2007 provides two additional order to the sentencing judges that can

be used for the conviction in coqporate manslaughter I.e. remedial ordersl32 and publicity

ordersl33. The order available underthis legislation can require the felonious organization

to undertake the steps so as to remedy: -

In order to impose the remedial order, it is necessary for the prosecution to apply

and specify the terms and condition of the order l3a. However, the persecution must consult

with the regulatory authority like Health and safety executive in this regard in order to seek

the input of this authority over the concern issuel35. The time period for the completion of

r3r Section l(6) of corporate Manslaughter and corporate Homicide Act2007 of uK.r32 Section 9 of corporate Manslaughtir and corporate Homicide Act20o7 of UK.
r33 Section l0 of corporate Manslaughter and corporate Homicide Act2007 of uK.r3a Section.g (2) of corporate Mansliughter and iorporate Homicide Act2ooT of uK.
'') Section 9(3) of corporate Manslaughter and corporate Homicide ActzooT of LrK.
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remedial work must be specify in the order, however the court may extend the period l16.

Time period for the remedial work to be completed must state in the order but it is the

authority of the court to extend this period. In case of failure to comply with remedial order

the organization will be liable to pay fine under CMCHAr37.

The powers of the judge also extend to the publicity order. However, the publicity

order can be issued only in the cases registered after l5th February 2010. Corporation

convicted in manslaughter charge is bound to publicize the following on the order of the

court

Publicity order in many ways is quite similar to the remedial order. But in publicity

order court must not only pursue the view of regulatory authorities but also accept any

representation made by the prosecutionl38. Likewise, remedial orders, the court must

specify the time period in which the publicity order is to satisfiedr3e. The failure to comply

with the publicity order will lead to the fine like in the case of remedial order.

The impact of these orders is too detrimental because the shareholders and the

companies will never bear the consequences of bad fame of the company or organization.

The approach of "name and shame" may be very effective if it is used regularly and impact

of it on the offending corporations could prove to be detrimental. However, in case of

remedial order, it is questionable how effective remedial orders will be. During the legal

proceedings, legal teams of offending corporation always advised that they should remedy

the cause of death to ensure that this kind of incidence will never occur again.

f 36 section 9(4) of corporate Manslaughter and corporate Homicide Act2007 of UK.
'" section 9(5) of corporate Manslaughter and corporate Homicide Act2007 of UK.
''o section l0(2) of corporate Manslaughter and corporate Homicide Act2007 of uK.
'" Section l0(3) of corporate Manslaughter and corporate Homicide Act2007 of UK.
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2.5.2.5 Consent of the DPP to Commence Proceedings:

The consent of DPP is required to initiate the criminal proceeding under this Actr40. It is

necessary for the DPP to report the matter to Attorney General, who is a member of the

government. This requirement causes a potential political dimension which may become a

reason of criticism on the DPP. This requirement is also creating a question mark on

individual impartiality. This section removes the crown immunity; it might cause

significant turmoil if the crown department consent to prosecute was withdrawn.

2.5.2.6 No Individual Liability under this Act:

This Act doesn't specify the individual liability. Section l7 states that:

l) "An individual cannot be guilty of aiding, abetting, counselling or
procuring the commission of an offence of corporate manslaughter.
2) An individual cannot be guilty of aiding, abetting, counselling or
procuring, or being art and part in, the commission of an offence of
corporate homicide."

This section faces a lot of criticism because it limits the Act exclusively to the

corporation or organization and the offending individual's like directors and chief

executive are not covered within this legislation. As a result, the chances of the secondary

liability of directors and chief executives are finished. According to some commentators it

is a glaring error on the part of the government. As J. Gobert states that " the lobbying

efforts by the business community against personal liability bore fruit"l4l

2.6 Successful Prosecutions under the Act:

Between 06 April 2008 (when the Act came into effect) and 0l October 201 5, there have

been following convictions. The first prosecution under the Act was against Cotswold

Ia. Section l6 of Corporate Manslaughter and corporate Homicide Act2007 of uK.lal Supra note 8,422
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Geotechnical Holdings 142 Limited. An accident was occurred in September 2008. A junior

geologist which was an employee of the company died while taking the sample of soil. The

cps made the charge of health and safety along with colporate manslaughter against the

company. Additionally, it also charged one of the directors, peter Eaton with gross

negligence manslaughter.

The prosecution needed to prove that the conduct of the Cotswold's Geotechnical

Holdings Limited had caused the death of the employee's and conduct was the breach of

duty of care owed to the employee under section l(l) of the Act. The prosecution also

needed to prove that senior management activities (the way in which senior management

organized or managed its activities) is a substantial breach under section I (3) of the Actras,

During the trial of the case, the proceeding was stayed against peter Eaton due to

his health issues. In spite of it, the proceeding against the company continued. However,

The health and safety charge was terminated when the judge said that both the charges i.e.

corporate manslaughter and Health and Safety are two different things. If both the offences

are combined in the same charge it might confused the jury.

Prosecution find out that the depth of the trenches was the major cause of death of

the geologist. The jury give the unanimous decision in February 2011. The jury found that

the depth of the trenches was wholly dangerous because it should be no deeper that L2

meters according to industrial standards. The judge, Mr Justice Field, said the Gross breach

of duty of care is a grave offence on the part of the companylaa.

ra2 I R v Cotswold Geotechnical Holdings Limited and others, [2011]AIl ER (D) 100 (May) available at
lr-t-tp://urvw.cps.gov.uk/nervs/latesLnervs/107 I l0 last accessed, 

-Septernber 
25,2015141 httP://rvrv'*'.infrastnrcture-intellisencer)om/articlc/j arr-20 i -slno6-r-v-cotsr+,old -gcot..l.rri.rl-h,rld,r*r-

lirnitcd last accessed December 12,2015.t.:o http://!v\" w'lel€graph.co.uki/fi nance/yourbusincss/833 I 262lc'orswolcl-Gcotcch n ical- finod-3 g 5 000-in-
Iirst-corporate-manslarrghter-conviction.html. Last accessea o.c.ru., t:, zot s
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The company was guilty of Corporate Manslaughter and sentenced to pay a fine of

f385,000. After seeing the financial condition of the company that was described as

"parlous". The company was granting permission by the judge to pay the fine without cost

over a period of ten years. The company filed an appeal against the decision but it was

dismissed by the appellate court. Judge held that even though the fine become the reason

for the liquidation of the company but this this was "unfortunate but unavoidable and

inevitable". After the dismissal of Appeal Company went into liquidation.la5

The second case under the CMCFIA2007 was against the Lion Steel Limitedra6, On

29 May 2008, a general maintenance man i.e. Mr. Berry, went onto a roof to inspect a leak.

He fell 30 feet through a skylight and died. According to the prosecution, Mr. Berry had

not received adequate training to work on the roof, there was no risk assessment or safe

system of work for undertaking roof work at the Hyde site and there was inadequate

supervision. It was alleged that there was failure to provide safety at the workplacelaT.

The Company had also been warned about the tenuous state of the roof by an HSE

inspector in2006. The company admiued the offence part way through the trial, in July

2012, and was fined f480,000 plus f84,000 costs. It was allowed to pay the fine in four

instalments with two years to pay the costs.

Lion Steel is a medium-sized company with employees larger than the two previous

firms convicted under the Act, but not as such large organization to which the Act was

ras Steve Tombs, "Still killing wilh impunity: corporate criminal law reform in the U K." Policy and Practice
in Health and Safety I l, no. 2 (2013): 63-80, 66.
ra6 R v Lion Steel Limited, see also Clyde & Co and Barlow Lyde & Gilbert, "Corporate Manslaughter -
Are Direclors The Bait? ", Health, safety & environment (July 2012),http://www.ier.org.uk/sites/ier.7
workers burnt to death in factory fire, 86
inj ured_fi lesorg.uk/fi I es/CC0O I 5 6 I Are Direcrors_the_bait_20 .l 7 .lz.pdft4't http://rv',vw.drvf.co.uk/newsivents/drvf-prqss/20 I 2/08/starvp-lion-sreel-lessons- frorn-thc-rhird-
comoralc-nranslaughter-prosecutiolV. Last accessed October I 3, 20 I 5
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intended to deal. The prosecution is significant for another reason. Despite being found

guilty of the charge of corporate manslaughter. Lion Steel was not in fact on trial under

that charge. The company was charged for the corporate manslaughter and three of its

director with the gross negligence manslaughter and offences relating to the duties of care

owed by directors and senior managers. Under Section 37 of the Health and Safety at Work

Act, Lion Steel had appealed to the court to try the corporate manslaughter charge

separately from, and subsequent to, the charges against the individual directors.

The judge agreed to this point that the union of both cases would 'confuse the jury'

and require 'directions to the jury of baffling complexity'. After the trial against the three

individuals had started, the cases of gross negligence manslaughter against two of them

were dismissed. It was at this point that negotiations were entered into with the prosecution;

these ended in agreement that the company would plead guilty to corporate manslaughter

with all remaining charges against the individual defendants being withdrawn. The

company was fined of f, 480,000 and victim surcharge is !15, fine to be paid in four

installments. The company was also ordered to pay cost of 60% of its cost incurred until

April2012.

Lion Steel is the biggest company which have been prosecuted under the new Act,

the fact that a guilty plea was (ultimately) entered and that there was, in effect, no trial

meant that the key tests of the Act were not considered in court.

Third case was against Huntrey Mount Engineering company. A l6-year-old

employee named Cameron Minshull was died during work because his overall caught by

the machinery and he dragged into the industrial steel cutting lathe. This accident was
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happened on January 8, 2013. The employee was working in Zaffar Hussain at Huntley

Mount Engineering limited and earned f3 per hourlas.

The corporate manslaughter charges were put against the company for its gross

breach of duty of care in the maintenance of lathe. The company was also charged to not

ensure the health and safety of its employee.l4e

The two defendants, Hussain (director) and his son Akbar Hussain (supervisor)

were charged with manslaughter by gross negligence. The company also faced the charges

under the health and safety at work act.lsoThe court heard that there were no safety

measures at the engineering company and the youngster left unskilled and unsupervised

while the safety guards had been removed from the machinery. While passing the sentence

Judge David Stockdale QC give the remarks that:

"These young men - inadequately trained, inexperienced, unqualified and virtually
unsupervised - were effectively left to their own devices in a workshop containing
fast running, unguarded machinery. But this was the accident waiting to
happen".l5l

During the preceding court also find out that,

"lt was the practice at the company for young apprentices to clean the lathes, used
to cut and make steel components, with emery paper while the machinery was still
running. This should not have been possible but safety guards had been disabled,
a practice that was "dangerous in the extreme". Youngsters were simply warned to
roll their sleeves up when cleaning the lathes."r52

raE http:i/rvlvw.cps.gov.uk/news/latest nervs/huntley-nrounl_cnqinccring-ltrlr last accessed November ll,
2015.
r'ie hftp://wwew.dailymail.co.uk/news/article-2 8207 42Eactory-boss-son-charged-corporate-manslaughter-
l6-year-old-apprentice-crushed-death-lathe-just-month-new-job. html, last accessed on Se ptember I 0, 20 I 5.
r50 Ibid
rsr http://rvrwv.bbc.contlne,ws/uk-eneland-manchester-334-4-4-51-1. Last accessed on September 10, 20 I 5
r52 lbid
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The company director, Hussain and his son Akbar Hussain, a supervisor in the firm

accepted the neglect under health and safety.l53 On July 14,2015 court issue the order of

sentence, the company director Hussain was jailed for the 8 month and banned to become

the director again for 8 years. Hussain was jailed for four months, suspended for a year,

and a fine of f,3,000. Each was ordered to pay f150,000 in court cost. The recruitment

agency Lime People Training Solutions Ltd was also fined f75,000 for placing Cameron

in a dangerous work environment. They were also ordered to pay f25,000 in court costslsa.

2.7 Corporate Manslaughter offence: Malaysian approach

This section will consider the corporate manslaughter issue in Malaysia. This section will

firstly discuss the basis of corporate criminal liability i.e. identification doctrine in

Malaysia then it will focus on the provisions of Occupational Health and safety Act 1994.

Which is the only legislation upon the concerned issue. Lastly it will discuss the case laws

on the issue.

2.7.1 Identification Doctrine:

Criminal liability of the corporations is not fully appraised in Malaysia. There are bulk of

cases against the corporation for the violation of many laws. Most of the cases are those in

which the compliance with the statute is necessary but corporation did not comply with the

concerned statute. Like other countries Malaysian courts also used the identification

rsr hfiP://www.expressandstar.com/news/uk-news/20 I -5l07/ l4lconrpan.v-orvner-jailed-over-apprcntices-
death/. Lasl accessed on August 10,2015

l'l http,/i***.cps.gor.,,k/n.t tllut"rt n"*r/huntley-,ror,rt-.ngin..rirg_Itil. Last accessed on August 10,
2015.
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principal in deciding the most of the cases. The flaws in the identification principal had

caused the cases not to be deicide in favor of the victimlss.

The identification principal was first discussed in the case Yue Sang Cheong Sdn

Bhd v Public Prosecutor. In this case the findings of the Federal Court followed the UK

approach and held that, the persons whose knowledge and act attributed to the company

would be those who were assigned to exercise the powers of the company. Therefore, for

the conviction of the company in criminal charge it is necessary to find out the individual

who exercise the power of the company and then must be shown that he has been guilty of

the mention crimels6.

2,7.2 Occupational Health and Safety Act 1994:

Occupational Health and Safety Act 1994 is treated the corporation as the potential

offender. Coqporation as an employer may do such act or perform such work which may

cause injury to the general public and the employee of the corporation. The liability of such

an incident can be high and corporation might be forced to the enorrnous sum of money as

the penalty underthe Act. On the other hand, such incidents that is caused by the negligence

of the corporation may ruin the reputation of corporationrsT.

Occupational Health and Safety Act 1994 is the basic legislation on the corporate

killing. Any corporation who violate any provision of the Act may be charged under the Act.

The cases are not on gone on the full trail and therefore no reported in Malaysian law journal

l5s Hasani Mohd Ali "Corporate Killing For Malq,sict. A Prelitninary Consideration" Jumal Undang-
Undang l3 (2009): 144-157,148
r56Chong Yee Leong, "Government investigation" Rehmat Lim @ partner (2015),
http://www.rahmatlim.comlLists/PublishedArticle/AttachmentV3/Getting%o20the%o20Deal%20Th rougho/oZ
0-%o20Government%o20Investigations7o2020l5%o20-o/o2OMalaysia_Secured.PDF
rs7 Kamal Halili Hassan, "corporate liability under malaysian occupational safety and health
legislalion. " Intemational Journal of Business & Society 16, no. 2 (2015), 281
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because in most of the cases offenders pleaded guilty. So there no legal material available on

the concemed issue. Instead a publication from DOSH/JKKP entitled Jurnal Pendakwaan,

Jabatan Keselamatan dan Kesihatan Pekerjaan 2009 &.2010 and again under the same title

published in 201I comprise a record of charges made against corporate bodiesrs8.

Section 52 of the Act provides for offences committed by body corporate.

According to this section:

"where a body corporate contravenes any provision of this Act or any
regulation made thereunder, every person who at the time of the
commission of the offence is a director, manager, secretary or other like
officer of the body corporate shall be deemed to have contravened the
provision and may be charged jointly in the same proceedings with the body
corporate or severally, and every such director, manager, secretary or other
like officer of the body corporate shall be deemed to be guilty of the
offence".

This section applies only when a corporate body is involved in any crime.

Corporation include both private and public body registered under Malaysian law the

company in Malaysian law include the company formed under the Malaysian law. Who

can be sue and be sued in its own name, it can be chargeable under both civil and the

criminal law. Besides all the laws and fact, a body corporate cannot be imprisoned under

Malaysian lawlse.

Section 56 thus provides that: "where a person convicted in respect of an offence is

a body corporate or a trade union, it shall only be liable to the imposition of a fine only".

r58 Ibid, 293
rslDepartment of occupational safety and health ministry of human resources, "Guidelines on occupalionalsafetv and healrh acl l ggi (act iH1" 

- - - -izooo),to

http://commonrepo.um.edu .my I 5 57 I I /Garispanduan20068I.pdf
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Under section 56, "a natural person - such as a director, manager, secretary or officer -

may be charged jointly with the corporations or severally. In the event that the persons

mentioned are charged jointly with the body corporate they are employed by, such persons

shall be deemed to be guilty of the offence if the body corporate is found guilty".

The Act is said to be criminal negligence because it provides the provisions of the

imprisonment as well as the fines for the offenders. Section 15, 16, l7 or l8 provides the

punishment of fine not exceeding the fifty thousand ringgit or imprisonment for a term of

two years or bothl60.

The Act also provides other penalties which include the fine of ten thousand ringgit

or imprisonment for a term not to exceed one year or both. If the corporation is still invole

in the crime for which it is convicted, then further fine of one thousand ringgits per day is

to levied against the corporationl6l.

In criminal cases, it is always being the duty of the prosecution to prove the case.

Along with other evidentiary requirement, it is also being the duty of the prosecution to

prove that all the elements stated in the charge have been satisfied. For instance, under

section l5(l) and (2) (a) of the Act it is the duty of the prosecution to prove that the

employers have breached the duty to provide safety at work. The burden to prove the

occurrence ofaccident is also upon the prosecution.

2.7.3 Corporate Manslaughter Cases in Malaysia:

The term "corporate manslaughter" is not legally recognized in Malaysia however Cases

of industrial death or fatality have been reported. Many cases of industrial death or fatality

have been reported in Malaysia however the term "Corporate Manslaughter" is not legally

f@ Section l9 ofoccupational health and safety Act 1994.
16r Section 5l ofoccupational health and safety Act 1994.
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recognized. The offenders would be charged for such fatality causing death under OSHA

1994 or Penal Code Prosecution feels that OSHA does not bring a deterrent punishment

for such tragic cases offender is most probably charged under Penal Code.

An offender responsible for industrial death may be charged either Sec 302 (for murder) or

Sec 304 (culpable homicide not amounting to murder) or Sec 304 A (causing death by

negligence) of the Penal Code. Sec 304 deals with the charges for culpable homicide not

amounting to murder or sec 304 A death be negligence is likely to be leveled against the

offender. An important question here arises can a corporate body can be convicted for the

death caused by the industrial accident?162

The dealing of the English courts with the concemed issue is already discuss in

detail. Company law of the country clear define the term and status of the corporate bode

but company law does not have the provision regarding culpable homicide. In Malaysia

the several cases of the death of employee and non-employees that is caused in an industrial

incident have been reported. Some of these cases include British Sparklers explosion in

1991, Jaya Supermarket collapse in2009 and Sunway Lagoon cases.

The Bright Sparklers explosion case was brought before a Royal Commission of

Inquiry and that held the company responsible for the fata I accident. However, the

company or its agents/officers were notprosecuted in court.l63. In the Jaya Supermarket

case, C.W. Yap Sdn Bhd., the contractor company was engagedto raze an office building

and a supermarket located at Jalan Semangat, Petaling Jaya. During the demolition work,

the building collapsed and killed the company's employees and Corporate Liability under

Malaysian Occupational Safety and Health Legislation other persons (non-employees).

162 Supra note 86, 290
r63 Ibid
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The company was prosecuted under section l7 of the OSHA and pleaded guilty. Later, Yap

Choo Wai, the director of the company was also prosecuted in the Session Court under the

same section, and he also pleaded guilty. 'uo

Reference can also be made to non-industrial accident cases such as Yu Sang

Cheong Sdn. Bhd. v PP (1973,2MLJ 77) and PP v Kedah & Perlis Ferry Services Sdn.

Bhd. (1978,2MLJ 221) which explain the legal status of corporate body pertaining to

mens rea i.e. the guilty mind is integralpart of the conviction of a criminal actr6s.

In Yu Sang Cheong Sdn. Bhd, the company had been convicted of the offence of knowingly

being in possession of certain prohibited goods. In federal court the question of law was

raise that whether a company be convicted for the criminal offence where the mens rea is

required or where the mens rea of its officer cannot prove? The Federal court on this

question held that a company cannot be convicted in such case.

In Public Prosecutor v Kedah & Perlis Ferry Service Sdn Bhd 166, the company was

charged for'being knowingly in possession' of un-customed goods. The High Court upheld

the decision of the Session Court which did not find the company guilty. This is because

the company's officers and agent were not aware that the goods were un-customed.l67.

Corporate body did not receive punishment in any case. Moreover, there is not even a

chance in a near future that a corporate body could be charge for corporate homicide in

Malaysia. The reason behind it is the same of Pakistan that Malaysia does not have

legislation on the concerned issue.

tu PP v Yap Choon lYai, MS3- 78-2010, http:/iwww.thesundaily.my /node/137954
165 Supra note 86, 291
166 

[1978] 2t\fr-t 221
167 httpi/rvww.oocities.orelcapitolhilli 1l6l/6v500.htnrl last accessed October 14,2015.
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2.8 Occupational Health and safety guidelines under ILO (International Labor

Organization):

The core issue of health and safety is discus in the preamble of the ILO constitutionr6s. It

has been a central issue for the Organization since its creation in I 919, and continues to be

so today. Occupational safety and health is a key element in achieving sustained decent

working conditions and strong preventive safety cultures. Close to 80 per cent of all ILO

standards and instruments are either wholly or partly concerned with issues related to

occupational safety and health. A large number of areas of ILO activity include an OSH or

OSH-related component, among them employment, child labour, the informal economy,

gender mainstreaming, Iabour statistics, labour inspection and maritime safety, HIV/AIDS

and the world of work, and international migration. This breadth of penetration gives a

clear indication of the continued importance of occupational safety and health as a core

element of ILO activity and of the Decent Work Agenda in particularl6e.

In November 2000 the Goveming Body of the ILO decided to apply on an

experimental basis an integrated approach to ILO standards-related activities in order to

increase their coherence, relevance, impact and currency. OSH was selected as the first

area to benefit from this approach, and at its 9l't Session (2003) the International Labour

Conference (lLC) held a general discussion to this end (ILO, 2003a). The ILC adopted

conclusions defining the main elements of a global strategy to bring about measurable

improvements in safety and health in the world of work and recommending the

168 Cl55 - Occupational Safety and Health Convention, l98l (No. 155)
r6e International Labour Conference, "ILO standards-related activities in the area ofoccupational safery and
health: An in-depth study for discussion with a view to the elaboration of a plan of action for such activities.",
Report VI,9lst Session 2003,2
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development of a new instrument aimed at establishing a promotional framework for

occupational safety and healthl 70.

As a result, the ILC adopted, at its 94th Session in June 2006,a Convention (No.

187) concerning the promotional framework for occupational safety and health and its

accompanying Recommendation (No. 197). The main purposes of the Convention are to

ensure that a higher priority is given to occupational safety and health in national agendas

and to foster political commitments in a tripartite context for the improvement of

occupational safety and health. Its content is promotional rather than prescriptive, and it is

based on two fundamental concepts: the development and maintenance of a preventive

safety and health culture, and the application at the national levet of a systems management

approach to occupational safety and healthlTl.

2.9 Conclusion:

It can be evidenced from the above study that both the Canada and the United Kingdom

are progressing in the development of the law relating to the corporate manslaughter. It can

also be seen that, both jurisdiction put a lot of effort in crimin alizingthe corporation in the

offence of causing death of a person who works under the condition provided by them. The

laws of both countries have some similarities along with bit differences. The most

significant similarity is long standing usage of the identification doctrine in both the UK

and Canada. However as compared to both countries the situation in Malaysia is different.

The progress in Malaysia regarding the legislation on this issue is quite slow. They do not

r70 Benjamin o Alli. "Fundamental principles of occupational health and safety."./zo 13, no. 2 (2ool).u1 lbid
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find any law on this issue yet except some provisions of occupational Health and safety

Act 1994.

Canada used the holistic approach rather to focus upon the specific term like UK

which used the term of corporate manslaughter. The main difference between the both

laws is the "approach", the approach followed by the UK is limited to the specific offence

of corporate manslaughter on the other hand approach followed by the Canada covers the

large number criminal offence

The Canadian law do not use a specific term of "corporate killing" or "corporate

manslaughter" for this offence. The reason behind to not use the specific term was that it

would "be too narrow", can only be used against specific corporate crime of

"manslaughter" and would not address the crimes related to the environment and other

corporate harm. The most significant flaw of the UK law is tht it only deals with the

corporation and not with the individuals and not even on the directing minds of the

corporation. This flaw was well covered by the Canadian law.

As discussed above, Canada developed the law of corporate criminal liability in

well-mannered way then of UK. When one consider the Canadian law it can be said that in

spite of long term reform Canada amended its law with an "identification plus" model as

well.

Furthermore, sentencing guidelines provided by the CMCFIA is also different from the Bill

C45' Bill c 45 take the more broadened approach than of CMCHA, it provides the

limitation of fine like one hundred thousand dollars for "summary conviction offences" but

CMCHA does not provide it.
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The reforms in the Canada was started before the UK. They have more prosecution on the

concerned issue than of UK. Successful prosecution of both countries on the concemed

issue is also discussed above in detail.

However, the laws of these two countries on the concerned issue contain the flaws

but it also enlighten the ways and provide guidance to otherjurisdiction to enact their laws

on this issue.

65



Chapter No. 3:

Corporate Manslaughter: Pakistan Perspective

3.1 Corporate Manslaughter: An Analysis of the Pakistani Laws

The term "Corporate Manslaughter" is not recognizedby any law in Pakistan. No company

ever faced a criminal charge under any criminal law of the country. It does not mean that

company here does not commit any crime. There is thousands of occupational disasters

occurred from time to time in many organizations in Pakistan. But no criminal prosecution

is successful against any corporation in the country.

From the several years' protection against the health and safety hazards became the

prime right of many laborers. Workers in Pakistan have been fighting for many years to

attain this this right and many of them lost their lives. The department of health, safety and

environment department deals with the work related safety issue in every organizational

setup. In Pakistan, the main problem in this regard is that people do not have much

knowledge about work related safety issue and that's why work related safety issues are

not in the agenda of govemment besides the fact that Pakistan has faced many work related

disaster and many people lost their Iives in these disasters.

At the organizational level, most of the organizations do not care about the work

related deaths and injuries records. Organizations even hide the records of work related

injuries or death from the goyemment as well as from the public. These companies do not

have health, safety and environment department which can address the issues of workplace

safety in their business setup. The consequences of the non-existence of HSE department

have to face by the laborers.
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Another problem is Pakistan does not have direct law on occupational safety. However,

provisions regarding occupational safety is containing in different laws like Factories Act

1934, Workmen Compensation Act 1923, Mines Act 1923, Provincial Employee Social

Security ordinance 1965, Boilers and pressure vessels ordinance 2002.

Whenever deaths caused by the fatal accident in any organization or company,

factory or corporation. The charges of murder or manslaughter is imposed against the

organization under Pakistan Penal Code and other health and safety laws of the country.

But no corporation is still convicted in these charges. Example of the case is Baldia Town

factory incident in Karachi and many other incidents in otherpart of the country. All this

will be analyzed in the following chapter.

3.1.1 Companies' Ordinance 1984:

Firstly, it is necessary to analyse that, is it possible to impose the criminal liability against

the col.porations under any law in Pakistan? For this purpose, start with the Companies

Ordinance 1984. This is an Act of Parliament which deals with incorporation of the

companies. of particular importance is Section 32 (z) which provides:

"From the date of incorporation mentioned in the certificate of
incorporation, the subscribers of the memorandum, together with such other
persons as may from time to time become members of the company, shall
be a body corporate by the name contained in the memorandum, iapable
forthwith of exercising all the functions of an incorporated company, and
having perpetual succession and a common seal, but with such liabiiity on
the part of the members to contribute to the assets of the company in the
event of its being wound up as is mentioned in this OrdinancelT2".

r72 Section 32 ofthe companies ordinance, l9g4
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This means that upon incoqporation, the company becomes a body corporate and inter alia,

is capable of suing and being sued in its own name. It means that upon incorporation the

company becomes a legal person, separate and distinct from the natural persons who

comprise of it. It can therefore be inferred that a company can be brought before the court

in its own name for both civil and criminal liability.

The company's ordinance penalizes the guilty directors and other responsible

person but it does not provide the guidelines to punish the company itself. There are certain

provisions in the company ordinance, 1984 which relates to the criminal liability as

discussed under:

According to the section 60 of the companies ordinance

"where a prospectus includes any untrue statement, every person who
signed or authorized the issue of the prospectus shall be punishable with
imprisonment for a term which may extend to two years, or with fine which
may extend to ten thousand rupees, or with 9o16173."

Further section 194 of the ordinance says:

"Save as provided in this section, any provision, whether contained in the
articles of a company or in any contract with a company or otherwise, for
exempting any director, chief executive or officer of the company or any
person, whether an officer of the company or not, employed by the company
as auditor, from, or indemnifying him against, any liability which by virtue
of any law would otherwise attach to him in respect of any n.giig.n..,
default, breach of duty or breach of trust of which he may be guilty in
relation to the company, shall be voidl7a,,

Section 270 explains the procedure where anyone from the company is liable for any
criminal offence:

"lf, from any report made under section 269, it appears to the commission
that any person has, in relation to the company or in relation to any other
body corporate, whose affairs have been investigated by virtue of section

r73 Section 60 of the Company Ordinance, l9g4
r7a Section 194 of the Company Ordinance, 19g4
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267, been guilty of any offense for which he is criminally liable, the

Commission may, after taking such legal advice as it thinks fit, prosecute

such person for the offence, and it shall be the duty ofall officers and other

employees and agents of the company or body corporate, as the case may

be, other than the accused in the proceedings, to give the Commission or

any person nominated by it in this behalf all assistance in connection with

the prosecution which they are reasonably able to give."

Section 418 of the ordinance says:

"If it appears to the Court or liquidator in the course of winding up by, or

subject to the supervision of, the Court that any past or present director, or

other officer, or any member, of the company has been guilty of any offence

in relation to the company for which he is criminally liable, the Court may,

either on the application of any person interested in the winding up or of its
own motion, direct the liquidator either himself to prosecute the offender or

to refer the matter to the registrar."

According to the section 475 of the company's ordinance:

"Notwithstanding anything contained in the Code of Criminal Procedure,

1898 (Act V of 1898), every offence against this Ordinance shall, for the

purposes of the said Code, be deemed to be non-cognizable."

It can be noted that, companies commit crimes but escape the liability by taking the

shed of being an artificial entity. When a company is taking the benefits of a natural person

than why does not it can be convicted or prosecuted like a natural person. This is a question

which is taking attention globally. Companies especially seen to be negligent regarding

health and safety of its employees. The company's ordinance, 1984 does not provide the

guidelines where the death of worker is caused due to poor hazarding working conditions

provided by the company.

After the analysis of the relevant provisions of Company's Ordinance it can be said

that the ordinance provides the punishments only for the individuals and not for the

company itself. The Company Ordinance should be amended so that some punishment
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would include in case of breach of health and safety regulation or the law relating to the

health and safety matters.

3.1.2 Liability under Pakistan Penal Code 1860:

All the crimes are generally penalized under Pakistan Penal Code, 1860 in Pakistan. It is

this code which need to be considered in case of criminal liability of corporation.

Corporations are playing important role not only in creating and managing business but

also in common lives of many people. That is the reason why many criminal law systems

are imposing the criminal liability upon the corporation for the criminal offence.

In Pakistan. Pakistan Penal Code is a statue which deals with the punishments that

can be imposed on the convict include, death, Iife imprisonment, rigorous and simple

imprisonment, forfeiture of property and fine. Thus the main problem here is how to apply

these laws on the corporation when criminal is specifically focuses on the individual

crimes.

According to section ll of Pakistan Penal Code "the word "person" includes any

company or corporation or body ofperson whether incorporated or notl75". This means that

wherever the word "person" used in this Code or in any other law or in all the public

documents enacted before or after the commencement of this Code shall include a company

or association or body of person whether incorporated or not.

Due to this provision of the Pakistan Penal Code the companies can be subjected to

the criminal liability unless the provisions criminalizingthe act or omission clearly express

that it is not apply to the companies. But the courts in Pakistan interpret it in other way.

The courts do not consider it that corporation can be held liable for the offence where the

r75 Section 1l 0f the Pakistan Penal Code (XLV of 1860)
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imprisonment is mandatory rather some of its individual would be liable for such offence.

Like in a case "Syed Abdul Qadeer V. Mirza Ishtiaq Husain" the court held that:

"The word "person" as defined or appearing in section I I does not include
corporate body because this section describing the offence where
imprisonment is mandatory. corporate body or company is not chargeable
for the offence which is committed by the individual or for the offence
punishable with the imprisonment. The officer or individual who have the
authority_.to act on behalf of the company is individually liable for the
offencelT6"

However the definition of the person is not extensive person include artificial and judicial

personlTT.

"Therefore a corporate body is chargeable for the criminal acts or omission
of its directors, or authorized agents or servants, whether the mens rea exist
or not. The basic ingredient required is, they have acted or have purported
to act under authority of the corporate body or in the pursuance of the aims
and objectives of the corporate body. The question is whether the corporate
body should or should not be chargeable for the criminal action resulting
from the acts of individual. It depends upon the nature of the offence stated
in the complaint or charge sheet, the position of the concemed officer in the
company, and other facts which can clearly show that corporate body is
liable for such offence. Each case will have depends on its facts which must
be consider{ bV the judge or magistrate before proceeding against the
corporationlT8."

The question here arises how a corporation can be convicted for manslaughter

offence. Generally manslaughter is an offence caused by the gross negligence act. So by

this mean corporate manslaughter is to be defined as death caused by the corporation

through negligent or rash act. Section 318 (Qatl-i-khata) of Pakistan Penal Code deals with

r76 Syed Abdul Qadeer V. Mirza Ishtiaq Husain,
r77 Shaukat Mahmood, ',The pakistin penai
Publications, 1967,9

r97r P.CR.L.J 537
Code (XLV of 1860)... " volume l, pakistan Law Times

178 Mirzalshtiaq Hussain V. Syed Abdul eadeer, l9g2 P.CR.L.J 463
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the cases where the death or harm is caused by negligence act (either by mistake of act or

fact) without any intention. Qatl-i-Khata is restricted to the death cause by the mistake of

act or by mistake of fact which could be defined as murder without any malice intention.

Important elements ofthe offence under section 318 of PPC are rashness.and negligencelTe.

The term rash act within the meaning of section 318 demands the want of proper care and

caution. It means a reckless actl8o.

The act which is done by the mistake of act or mistake of fact. Criminal rashness is

said to da a dangerous act without any intention but with prior knowledge that it may cause

injury. Criminal negligence on the other hand is said to be gross negligence or fail to use

the proper care and caution to safe the general public or an individual from an injuryr8r.

The test which ought to be applied in each case is firstly, the amount of care and

circumspection and secondly whether the accused had taken the amount of care or he had

conducted himself in a careless manner.ls2 The amount and extent of negligence are the

important factors to be determine in a criminal case. The mens rea is also included in the

criminal negligence. For the establishment of the criminal liability of the corporation the

fact must be such that the negligence of the accused went beyond a mere matter of

comprehension and showed such disregard for the Iife and safety of others as to amount to

a crime.

In other words, a higher degree of negligence than ordinarily required in civil cases

is necessary to render a person guilty under section 318 of P.P.Cl83. Therefore if a person

rTeMuhammad Aslam V. Dr. Imtiaz Ali Mughal, pLD 2010 Kar.l34
rsoMuhammad yousaf Khan V. State, l9g9 P.CR.L. J. 1344
rEr Muhammad Mazhar Hassan Nizami, "The Pakistan Penal Code, XLV of 1860: lhth Comm. & Shariar
Criminal. ", PLD Publishers, (ZOl2),468
rE2 Jamal V. State, 1977 P.CR.L.J. glg
rE3 Muhammad Ayub v. state, 1980 P.CR.L.J 429
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dies because the accused did not perform the duty recognized by criminal law, the latter

would be guilty under this section. In case "Muhammad Ayub v. state".

"Where a worker died becausehis"Khes" was caught in the worrn of flour
mill which has been left uncovered by the carelessness of the management.
The learned counsel for the petitioner submitted that the managing director,
others and the Neemat flour mill is not chargeable under the criminal law
or where the imprisonment is necessary and covering of the worrn of the
mill was not a duty according to law. Therefore there was no illegal
omission, that is to say, statutory omission on the part of his clients. The
learned counsel for the petitioner also submitted that because deceased
wearing a long khes in that place so he is liable for the contributory
negligence not the mill....it was held that because the deceased wearing a
long khes (chaddar) which got entangled in the worrn made him liable for
the contributory negligence does not free the petitioner from the liability.
At best, it might be urged for grant of a lesser sentencel84".

Pakistan adopted almost every law from the UK jurisdiction. If we evaluate the

Corporate Manslaughter and Corporate Homicide Act2007 we can see that the basic

ingredients to establish the offence of manslaughter against the corporation is same as

discussed in section 318 of Pakistan Penal Code like in section 2 of Corporate

Manslaughter and Corporate Homicide Act2007 an organization owed a relevant duty of

care to the employee or the person working over there. The breach of that duty create an

offence under section I and organization would be liable for the indictment or fine in case

of death of the worker due to its negligence in performing such duty.

From the above discussion it can be seen that the courts in Pakistan adopt the

identification doctrine approach in dealing with corporate criminal liability. The directing

mind and will of the company being such persons acting or concerned with the control or

management of the affairs or activities of the company are to face criminal liability and

r84 Ibid
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liable to be punished accordingly. In a case "Rafiq Hussain Vs. Islamudin And Six Other"

Justice Agha Ali Haider supporting the above view in the following words:

"There are several offences which could be committed only by the
individual human being for instance murder, treason, bigamy, perjury and
rape. Similarly, a company, or colporation could not be punishable with
imprisonment, or, corporal punishment. It can be say that barring these
exceptions, a corporate body ought to be indictable for criminal act or
omission of its directors, or authorized agent or its servants, whether thy
involve mens rea or not, provided they have acted or purported to act under
the authority of the corp. 

-orate 
body or in pursuance of the aims and objective

of the corporate body"l8s

It can however be believed that the true effect of above cited cases is to transfer the

criminal liability from the company to the top level management of the company. Once he

top level officer of the company is charged and convicted for any criminal offence the

company is no longer seen to be liable for the criminal offence. The cited cases does not

reflect the criminal liability of the company rather they just focus on the criminal liability

of persons who are acting or working in the management of the company.

3.1.3 Factories Act 1934:

The Act which deals with the occupational health and safety issue in Pakistan is Factories

Act 1934. Chapter 3 of this Act dealt with the Health and safety maters in pakistan. This

Act implies on the factories where ten or more workers work or where manufacturing

procedures are conceded. It provides essential steps that should be take into consideration

for the workers safety. It demands for better health services, sufficient resources,

unintem:pted aeration, proper illumination, dust control, emission and fume control, fire

r85 Rafiq Hussain Vs. Islamudin and Six Other pLD 1977 Karachi I gg
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safeguards, occupational hygiene, sanitation and maintenance, safety of building and

manufacturing process.

The question here arises what does "factory" include? And is this Act applicable to

the body corporate. Is this section applies to the company or not? Section 2(L) define

occupier, he is the person having full authority over the affairs of the factory. Moreover in

section 70 it's clearly express that the occupier includes the firm or company. According

to this section:

"(l) where the occupier of a factory is a firm or other association of
individuals, any one of the individual partners or members thereof may be
prosecuted and punished under this Chapter for any offence for which the
occupier of the factory is punishable:

Provided that the firm or association may give notice to the Inspector that it
has nominated one of its members who is resident in pakistan to be the
occupier of the factory for the purposes of this Chapter, and such individual
shall, so long as he is so resident, be deemed to be the occupier for the
purposes of this Chapter until further notice cancelling his nomination is
received by the Inspector or until he ceases to be a partner or member of the
firm or association.

(2) where the occupier of a factory is a company, any one of the directors
thereof, or, in the case of a private company, any one of the shareholders
thereof, may be prosecuted under this chapter for any offence for which the
occupier of the factory is punishable:

Provided that the company may give notice to the Inspector that it has
nominated a director, or in the case of a private company, a shareholder,
who is resident in either case in Pakistan to be the o.crpie, of the factory
for the purposes of this chapter, and such director or shareholder shall, sL
long as he is so resident, be deemed to be the occupier of the factory for the
purposes of this Chapter until further notice cancelling his nomination is
received by the Inspector or until he ceases to be directoi or shareho16"..::t86

r86 Section 70 of the Factories Act 1934
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It clearly express that if a company or a firm breach any provision regarding health and

safety of worker it will be prosecuted and punished under this Act. However punishments

provided by this Act is really low. The punishment provided by the Act is fine i.e. five

hundred rupees in case of any breach of health and safety regulation. The maximum limit

of fine is too low that companies does not take it seriously and avoid to spend millions of

rupees upon the safety of the worker.

This Act contain many flaws like this Act does not provide any remedy in case of

death of a worker under poor working conditions. How a company or firm is prosecuted or

punished in case of death of worker occur from the poor working condition.

3.1.4 Workmen Compensation Act 1923:

The workmen compensation Act 1923 was enacted before the partition. It is one of the

earliest labor welfare and social security legislation. It was adopted by the Pakistan in order

to provide the rights to the worker who sustained injuries or death while performing their

work in organizations. It stated that the workmen shall be compensated if he or she

sustained injuries while performing his or her duties in the course of employment. The

definition of workers compensation is the amount of compensation paid by the employers

to the employee if the employees sustain injuries in course of their employment. The

compensation covers the medical or other expenses incurred by the employee of a company

in course of his employment.

The workmen compensation Act is run by the commissioner on a state level. The

Act set the guidelines and procedure of compensation which shall be pay by the employer

76



to the employee if he sustain any injury in the course of his employment. Workers

according to this Act shall include those "who are employed at plantations, mines and

mechanically drive vehicles, construction works, factories and other areas" where the

workers safety is considered to be in danger. The compensation provided by the Act is

saolely depend upon the age, injury and monthly wage of the worker. The Act also set the

criteria of minimum and maximum limit of the compensation paid by the employer to the

employee if he sustain any injury in course of his employment.

The question here arises what does the definition of employer include?? According

to section 2(e) of the Act it includes "(i) anybody of persons, whether incorporated or not

(ii) any managing agent of an employer (iii) the legal representatives of a deceased

employer, and (iv)any person to whom the services of a workman are temporarily lent or

let out, while the workman is working for him. Thus the word-employer 'includes not only

natural persons, and body ofpersons, but artificial and legal persons"l87.

An employer is bound to pay the compensation only if the injury is caused during

the work and he is not bound to pay the compensation if the injury is not of such nature

that result into the permanent or partial disable of the employee for more than 3 days

Section 3 of the act describe the circumstances which conferred the liability upon

the employer to compensate the employee. It is an absolute duty of the employer to pay

compensation under this Act. According to this section the employer is bound to pay the

compensation only if the injury is caused during the work:

The compensation under section 3 is granting only if following conditions are

fulfill:

187 section 2(e) of workmen compensation Act 1923 of pakistan.
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l. The person who injured or died should be fall under definition of

"workmen"

2. He must sustain injury during the work or in course of his employment.

3. The workmen claiming damages must prove that the accident was occurred

in the course of employment or in the time period of his employment.

The most important factors under this Act is that the workmen must be actually

working at the time of injury or the accident. Therefore Act include three factors which

must be established in order to get compensation. These factors includes that there must be

"an injury" which has caused by "an accident" in the "course of employment". Like in a

case of "Colony ThalTextile Limited, Bhkar Versus Muhammad Sharif'

"The employee was dead by accident with the bus while his way to the Mill.
He was 5 miles away from the Mill when accident occurred. It was held that
accident was not arising in the course of or while performing employment
work so the decease person is not eligible for any compensation under the
4r1:,188.

The Act provides the compensation for the death, permanent disablement or partial

disablement of the worker. Forthis purpose, section 4 must be read with the IV schedule

of the Act. According to this if a worker is dead or perrnanently disable he shall be awarded

with the compensation of 2,00,000 PRs.

This Act just deal with the compensatory matter. There is no provision regarding

the criminal prosecution or institution of a criminal case against the factory, company or

organization who was the reason of his death. The compensation provide by the Act is also

too low.

r88 Colony Thal Textile Limited, Bhkar Vs. Muhammad Sharif, l97g pLC 5
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3.2 Milestone Cases of Corporate Manslaughter in Pakistan:

3.2.1 Baldia Town Fire Incident: A Case of Involuntara Manslaughter against AIi

Enterprises:

On September 12, 2012 a textile factory in the commercial hub of Karachi faced the

deadliest fire in which 300 people were stuck behind the lock doors of factory. The Baldia

incident is said to be the deadliest factory fire in the human history. Firestorms and smokes

totally destroyed the factory which created a panic among the poor workers who were

working on the undergarments and plastic tools. Most of the people died working on the

upper.floordue to the smoke and exploding boilers. The death toll was raised due to the

absence of safety equipment's such as fire alarms or fire extinguisher it means that nobody

inside the factory was able to'save himselfl8e.

On that September evening worker at the factory was lined up to collect their

salaries. There was thousands of people at the time when fire revoked. The owner of the

factory (Ali Enterprises) Abdul AzizBhaila and his sons Shahid and Arshad are alleged to

force the worker to safe the goods before the safety of themselves. The owner was in fear

that, worker might steal their merchandise or may leave the factory earlier so they shut

down all the emergency exit door except one. That is one thing which the owner of Ali

Enterprises cannot deny in their testimoniesle0.

In Baldia Town Factory accident, the case was registered against the factory owners

and management for not providing the safety measures at the factory premises. The FIR

rEe Danyal Khan,"Quiet burns the fire ", The dawn (Herald), November .12,2014
reo Ibid
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was registered under section 302 (Qatl-e-amd), 322( Qatl-e-Khata), 337(hurt), 435

(mischief by fire or explosives), 436 (mischief by fire or explosives with the intention to

destroy a house) and34 (common intention) against the factory owner and other culprits.lel

Murder charges against factory owners and others were dropped in 2013. The court

gave the order to release them against the surety bonds of Rs.200,000 each. The owner of

the factory alleged that the fire in the factory was the criminal act done by a political party

when he refused to pay the extortion money. le2.

Sindh High Court constituted a commission headed by the Rehmat Hussain Jaffery

for the distribution of compensation money given by the Prime Minister, the Chief

Minister, factory owners, Iocal administration and the German buyer of the factory

products i.e. Massrs KIK. Two Joint Investigation Teams have been formed on the. The

cause behind the fire and culprits involved in the death of 289 people is not find yet. The

reports by the Joint Investigation Team was not accepted by the trial court as a prosecutor

did not accept the investigation officer's view and allege it to be the act of favoring the

suspect.l93.

In February 2015, the heirs of the victims of Baldia factory fire disaster had

instituted a case against the German buyer of the Baldia Factory products Le. Messrs KIK

in the High Court of Dortmund. During the proceedings it was found that Messrs KIK used

'er hftP:/itribune.corn.pUstory/447996lbaldia-fact<xy-firc-tlvo-of-rhrec-ali-enrerpriscs-orvners-scnt-to-jailr,
Last accessed November I 5, 2015te2 hltP://nation.com.pky'nationaUl2-Feb-201 3/nrurdcr-charges-cJroppetl-against-bald ia-garments-{acrory.
o!\,rers Last accessed November 15, 2015

re3 Sabir Shah, "Pakistan lags far behind in compensating industrial victims',, The News, September 13,
2015
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to buy its seventy five percent garments form the Baldia Town Factory. This law suit had

sought the compensation of $4,320 for each victim. Iea

Sindh Rangers submitted a report to the High Court which said that it was a planned

terror activity that was planned by the people belonging to the major political party.les.

In March 2015, a new team was formed to investigate the case afresh. The Joint

Investigation Team reinvestigate the case and submitted another report on 23'd February

2016. The Joint Investigation team was headed by the Sultan Ali Khawaja (Deputy

inspector general of CIA) and included senior officers of FIA, Rangers and other

intelligence agencies. The report alleged that it was the terrorist activity which was done

due to the refusal to pay the extortion money. The investigation team put these allegations

on two people namely Rehman Bohla and Hammad Siddiqi that belong to a mainstream

political party.

The investigation team give its opinion that the incident was handled in

unprofessional manners just to support the offenders. According to the opinion of the

investigation team the FIR was also lodged not only with the mela fide intention but also

suffered a huge internal and extemal influence. It alleged that the terrorist activity was

re4 Ibid
I e5 Naeem Sahoutara and Zubair Ashraf,,, B a I di a fac t o ry fi re :
on",The express tribune, September l l, 2015.

Three years, as many reporls and the trial goes
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simply portrayed as a murder in FIR. The FIR was also not against the actual criminals but

against the factory owners and its managementle6.

The JIT also recommended that the FIR should be withdrawn by state and suggested

that the new FIR should be lodged under relevant sections of PPC along Anti-Terrorism

Act against the actual perpetrators of crime. The JIT suggest the several names that shulod

be include in FIR which includes, Rehman Bohla Hammad Sidiqqi, Zubair Chariya, Omar

Hassan Qadri, Dr Abdul Sattar, Ali Hassan Qadri, Mst Iqbal Adeeb Khanum and four

unknown associates of Zubair chariy. The JIT also raises question on the rescue services

and recommended that new laws on the safety matters should be made and factory owners

and employees should be trained in such a manner that they can cope up with these kind

of terrorist activates because this is the only way to minimize the losses of Iife or property

from such kind of tenorist activities in the future. The JIT report criticize the role of Police

in this case and recommended the new police reforms to avoid such kind of investigation

failure in futureleT.

The only information received from the last hearing is that the investigation is still

in processles. It is argued that in Baldia town incident that was not the fire which killed the

people but rather it was the actions of different people who was in charge of their safety.

People died there because building was constructed in violation of laws. . Building was not

re6 Sarfraz Ali,"BaltliaJtts\altfire incident wus plannecl ten'tri,il ucrit,i1,, suy,s .llT reJtrtrl ", Daily pakistan.
March -5, 20 I6

re7 Ibid

re8 Ibid
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even registered with the labor department. Now it is a time to enforce the labor laws even

ifjust section 35 of the Factories Act of 1934 is enforced in its true sense many accidents

can be avoided.

3.2.2 Manslaughter Case against Karachi Electric Supply Corporation:

Karachi Electric Supply Corporation held an interview on Nov 28,2012 and during

interview fire broke out in which a young man named owais baig who came for

interview was diedlee.

The father of the deceased file a complaint upon which the High court directed the

police to register a FIR under section 322 (punishment for Qatl-bis-sabab) and 34

(common intention) of PPC. The FIR was registered against Tabish Gohar, Mukhtar Khan

of the fire brigade and Syed Shahzad Hussain of the KESC. The police did not provide

their names in the charge sheet and dropped their name under section I69 (release of

accused when evidence is not enough) of the criminal procedure code.200.

The case of manslaughter was proceeding against the accused in the court and

during the case the father of the deceased submitted an affidavit stating that he had forgave

the accused in the name of Allah2ol.

lee httrr://r+ulv.der,,rm.com/ncrvs/77041 8/<leath-of-r-oung-rnan-kesc-chie f-booked-lbr-ntanslaughtcr last
acccssed Novcmber 20, 2015

'* http://rrnvw.da.vn.com/news/608350/nre-arrest-Lrail-qrunted-to-kcsc-chief, last accessed November 2g,
2015

20r Ishaq Tanoli, "Family pardons two KE offcials in manslaughter case,,, The Dawn, August og,2ol4

the

the
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The additional district and session judge acquitted the accused under section 345 of the

criminal procedure code after receiving the affidavit of the legal heirs of the deceased

3.3 conclusion:

Corporation in Pakistan avoid the health and safety matters. They do not consider it

necessary to have the health and safety executives. It has evidenced that corporations avoid

this just to increase their wealth by not spending on the safety issues. Due to this act of

many organizations, Pakistan has faced the numerous industrial disasters in which

thousands ofpeople has lost their lives, one of them is baldia town fire incident as discussed

above in details.

In this chapter, law relating to the health and safety of the laborers is also discussed

which includes Factories Act1934 and workman compensation Act 1923. Some other laws

also deals with the safety of the worker but that laws is on the specific subject like Mines

Act 1923 this Act is to amend and consolidate the law relating to the regulation and

inspection of mines, Boilers and pressure vessels ordinance 2002 this act deals with the

matter to install, use, construction and repair of boilers and pressure vessels; prescribe

uniform rules and regulations for boilers and pressure vessels and for matters ancillary

thereto or connected therewith. It is here noted that the only law that provide the health and

safety guidelines in detail is Factories Act 1934.

There are many flaws in health and safety laws and one of them is the low fines

which does not bother the companies in any way, second the laws are decades old and does

not fulfill the current needs. It is necessary to amend these laws to provide the better safety
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to the workers, some punishment like increase in the fines amount should be include in

these laws.

Further in this chapterprovision of Pakistan penal code is also discussed. It can be

seen that the court in Pakistan is not willing to apply this code on the corporation beside

the definition of person which includes the corporate body provided by the code in section

I L The focus of the Pakistanicourts are on the identification principal of the common law.

It is also stated in many cases that corporation cannot be convicted in the crimes committed

only by the individuals or where the imprisonment is mandatory but the particular

individual of it can be convicted.

There should be amendment in the code, when section I I give the incorporation

rights then its implication on the other parts of the corporation should be seen, some

sections should be including in the code which penalize the corporation in the way that it

does the natural personal. Simply the statement of section I I is not enough the legislation

should take steps to include the provision in the code to criminalize the corporation if they

involve in life endanger activity of its employee as well as of the stakeholders.

The most important case of involuntary manslaughter against Ali Enterprises is also

the part of this chapter. This is the most crucial and controversial case. The last report

submitted by the rangers is alleging that it was the action of extortionist. However this

report is rejected by the Sindh High court. If it accepts that this was the action of extortionist

it does not free the owners of Ali Enterprises from the criminal liability. It is a prove fact

that owners of Ali enterprises lock the door of the factory premises when fire was envisage

to protect their goods from being stolen. This action of the owners increased the death toll
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so they should be liable for the manslaughter of these workers. Here one more question

arises if it was the action of extortionist than why Ali enterprises and its owners are still

charge under section 322 of the Pakistan penal code. The factory is also not registered

under labor laws or the building is constructed in violation of law which become the reason

of increase in fatalities. The decision of the German court on the concerned issue is also

very important. With all these aspects it is really difficult for the Ali Enterprises to run

away from the manslaughter charges. However, case is still pending in Sindh high, court

rejected the report ofrangers and form a new team to investigate the case a fresh.

Pakistan is still waiting for the successful prosecution of manslaughter against

corporations. The case of numerous industrial disasters is registered and charges imposed

against the owners of factories/corporations. But at the end companies escaped the criminal

liability because of absence of law or compromise of hires of victims.
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Chapter No. 4:

Conclusion and Recommendations

Conclusion:

From the above discussion it can be concluded that corporations are the powerful social

and economic actors. Their basic objective is to maximize their profits and provide

maximum benefits to the shareholders. In the process of maximization of profit

corporations usually avoid the health and safety issues.

Corporations are legally bound to follow the health and safety regulation. They cannot

simply concentrate to double their wealth. Their basic aim is not only to protect the

shareholders. They have to aware the public regarding the issue that their only interest is

not the shareholders.

In this dissertation the relationship between corporate responsibility and liability

for death or workplace injury is discuss in details. It can be determine that the application

of the criminal law upon the corporation is not an easyprocess. The criminal law is made

for the individuals for whom the mens rea and the wrong intentions are the natural abilities.

Now a days corporations play an important role in our day to day lives. They cannot be

simply discharge from the liability under the criminal law.

The corporation is an artificial person its liability can only be find out the individual

who have significant position in it. The vicarious liability and identification doctrine deals

with the concept of the individual liabilities. Vicarious liability is not suitable in the

criminal law because it automatically attributes the fault of the ernployee to the employer

without recognizing the effort of the employer to avoid any kind of wrong doing. It is also
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argue that the approach of the identification doctrine is also wrong because it identify the

fault in the company officer only and does not put any liability upon the corporation itself.

The aggregation of the fault of various corporate officer is also narrow down the idea

of imposing criminal liabilityto the corporation. The fourth model i.e. management failure

model introduce by the CMCHA2007 seems to be more reliable. There are many successful

prosecution seen to be so far underthe application of this model. It also seems to be more

reliable in the way that burden of failure can be transferred to the whole management instead

of an individual person.

The management of the corporation is in the hand of many people. They decide the

matters with the majority decision of all the officers who have the authority over the

corporation. So when a single person is not taking the decision of corporation alone then why

he take responsibility when any wrong is happen. So this model seems to be more reliable

than of vicarious liability, identification doctrine or ag$egation doctrine.

The legislation of different jurisdictions which includes UK, Canada and Malaysia

on the corporate manslaughter is also discussed in detail. UK legislation as compared to

Canada and Malaysia is more reliable. UK used the specific term of corporate manslaughter

than of Canada which do not use the specific term and follow the holistic approach. Canada

as compare to UK did not follow the long law reform process they just amended their law

in identification plus theory. Malaysia as compare to both jurisdiction is far behind in the

legislation upon the concerned issue. Malaysia do not have the direct law on the concerned

issue it is still relying on the occupational health and safety Act of 1994. There is also no

successful prosecution of manslaughter against any corporation in Malaysia. Prosecutions

under CMCHA 2007 and Bill C-45 is also discussed in detail in this dissertation. It is
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notable that besides there are many prosecutions under the both Act but the test against the

large corporation is still not successful. But with all the flaws both countries is in the way

to prosecute the companies in manslaughter offence.

The situation in Pakistan is also not too different from Malaysia. Pakistan do not

have the direct law on corporate manslaughter. Pakistan do not even have the direct law on

the health and safety issues. The law deal with the health and safety issues is Factories Act

1934 which is discuss in the third chapter. Further, most of the Pakistani statutes examined

contain a provision that use of the term "person" shall include a company or association or

body of persons. The statues in Pakistan are continue creating the offences which prohibit

the "Person" in general from doing certain acts or omission and also prescribe the

punishments if a person do such acts or omission. By this, it can be said that the statutory

offences and restrictions apply in equal measure to legal entities as they do to natural

persons because company being an artificial person is enjoying all the privileges that are

given to a natural person under the law.

Pakistan faced so many industrial disaster and the most important of them is Baldia

town fire incident. The prosecution of this incident is still pending in the court. The decision

of this case is worthwhile because itmight become the first successful prosecution in tlre

manslaughter case against any corporation in Pakistan.
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Recommendations:

l. Section I I of Pakistan Penal Code 1860 define the person which include body

corporate, association of person whether incorporated or not. But till now we do

not evidenced that Pakistani court awarded punishment to the corporation. The

reason behind it is the absence of law or specific provision which can assist the

court to award punishment to the corporation. Pakistan faced industrial disasters

every year. The ratio of these disaster and casualties as a result of these disaster

increases every year. The main reason behind these disaster is ignorance of safety

measures which is the duty of corporation to provide to their employees. The

corporation avoid these safety measures because there is no effective law or

punishment which can deter their interests. It is recommended that Pakistan should

make law on the concerned issue in the same manner as UK and many countries

did. Pakistan may consider introducing an offence dealing specifically with deaths

caused by corporations. It may even go further than English law has done, by

including serious injuries caused by corporations. One more thing Pakistani

Iegislation can do is to enhance the jurisdiction of section 321 and 322 of Pakistan

penalcode and include the corporation in the sphere of these sections.

Pakistan should make the health and safety executives like Uk. Which can inspect

the health and safety issues in corporation. In case of violation these safety

measures it can investigate it and if corporation pleaded guilty can impose the

highest range of fines.

3. Pakistan laws deals with the health and safety issue is decade old like Factories Act

1934. They are not fulfilling the current need. There is no punishment provided by

2.
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these codes. Fine prescribed by these Laws are also minimum to the extent that it

cannot deter the interest of corporation in any way. There is a need to amend these

laws and fine should be increased to the extent which can force the corporation to

take safety measures in their premises.
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