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CHAPTER ONE

INTRODUCTION

1.1 llackground (Lawycrs' movcment)

'l'he lawycrs' struggle was started on 9 March 2001, thc day thc Chief Justice (CJ) of

Suprcmc Court, Illikhar Muhammad Chaudhry was deposcd by General/PresidentPerucz.

Musharraf. A lcgal reference was filed against him with Supreme Judicial Council(SJC).

Lcgal proceeding startcd and on 13 March 2007, on first hearing, the CJ was manhandled

by policc. I,ositivc rolc of media along with civil socicty sparkcd an unpreccdented

mobilization of lawyers to restore Chief Justice. The CJ was restored by a full court

bcnch comprising of 13 judgcs on 20 July 2007. On 3 Nov. 2007 an emcrgency was

imposed and constitution was suspended. CJ and 64 judges of supcrior judiciary were

deposcd who refused to takc oath under Provisional Constitutional Order (PCO) and most

of thcrn were kcpt under house arrest. The reconstituted Suprcmc Court validated thc

presidcntial elcction and declared General Musharraf president for anothcr fivc ycars.

On27 l)cc.2007,llenezir Bhutto, Ex Prime Minister (PM) and Chairpcrson of

Pakistan People Party, was assassinated in an election rally. Gcncral elections hcld in

|eb. 200t1 in which two political parties, PPP and Pakistan Muslim League Nawaz

(PMLN) rcceivccl togcthcr a majority vote and formed coalition government at fcderal

Ievel. Musharraf first resigncd from the army chief post and latcr Iiom thc Prcsidcnt post.

'l'he newly elected president, Asif Zardari, also showed reluctance to restore judges and

olfercd licsh oath to the dcposed judges. Though most of thc deposed judges took fresh
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oa1h. CJ and five other judges resisted. 'l'he remaining deposed judges were restored on

March 16,2009 amid a grand protest rally. Thc lawycrs claimed that the struggle was not

for a pcrsonality bu1 for the institution of judiciary. The long term objectives in front of

lawycrs wcre the establishment of the rule of law, thc supremacy of constitution,

independcncc of judiciary and civilian supremacy over military which always

undcrmined the democracy in the country.

1.2 Literaturc llcview

Almost no litcrature has been produced in Pakistan with the perspective of

lawycrs rnovemcnt as a social movement but lawyers movcmcnt has been extcnsively

discusscd with thc central focus of judicial independence and rule of law in the country.

Spccilically, whcreas much of the literature observes that judicial power often emerges

lrom a top-down process dictated by the rational self-interest of political elites.

Abdullah Freed Khan, " fhe Pakistani Lawyers' Movemcnt And 'fhe Popular

Currency Ol' Judicial Power"l. Overall this iork covers some of the literaturc on the

roots of judicial power generally along with the course of the lawycr's movement and its

impact upon Pakistani political culture and the use of new technology of communication

during lawycrs movemcnt by media.

Thc writcr has mentioncd the impression of gencral public about the decision of

\
General Pcrvez Musharraf was very disappointing like, one of the farmers expresses his

dctermination to support the lawyers because according to him if the Chief Justice of

Pakistan is not safu then none of us is secure, on the other side it reflects a dcgradation of

"thc law" itself. Such view of a farmer proves the figurativc value of thc lawyers'

' Abdullah l;rccd I(han, "'l'he Pakistani Lawyers' movement and the popular culrency ofjudicial powcr",

Pakistan Han,ard Law Review, Vol. 123, No. 1705,2010.

V'
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struggle and in its implicit undcrstanding of the fundamental purposc of an indepcndent

judiciary.'l'his was thc gencral concem of the whole public and this clcment of justice

was thc motivational factor for mobilization during lawyer's movement2.

Whcrcas thc litcrature on the lawyers movement is concerncd, thc writer has

pointcd out thc suo moto actions that the Court hears in ordcr to check the abuse of powcr

or misusc of authority including large-scale investigations in politically controversial

cases, which angcrcd the ruling regime and became the major reasons for extra

constitutional steps of General Musharraf. I{e further explains the political history of

Pakistan duc to which Pakistanis suffered a lot especially because of the current situation

of thc country during the military regime of General Musharraf. Alrcady frustratcd public

was waiting for such moment as said by one of the judges of superior judiciary:

"Pcoplc became mesmerized, as if they'd always bcen longing for some

gesturc lbr our cntirc sixty years. fhe moment it came, pcople jumpcd out of

sca1s"3.

'I'hc writcr has mentioned the feelings of when new civilian government showed

-rcluctance to rcinstatc the judges. The writer has highlighted the undcrlying reason of

rcluctancc by president 7.ardari, bccause of the fear that Chaudhry might dcclare the

National Ilcconciliation Ordinance (NIIO) as unconstitutional, which was issucd by
\

L

Muslrarrat' in2007 under which Zardari and others exempted from corruption chargesa.

'fhis dclay made "thc long march" possible and people started the slogan of "go Zardarr

2 Intcrvicw with Pakistani farmer, I-ahore, Pakistan, July 4, 2008, citcd in, Abdullah lrreed Khan, "'l.he

Pakistani l.,awycrs'movcmcllt and thc popular currency ofjudicial powcr", l'akistan Ilarvard Lav, lleviev,,
Vol. 123, No. 1705,2010, p: 1705.
3 ibid, p: 1713.
'r {)p. citc., Abdullah Frccd Khan, "'l'hc Pakistani Lawycrs' movemcnt and thc popular currcncy ofjudicial
power", p'. l716.

such

the:ir
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go". 'l'hc writcr has mcntioned the importance of media not only in cducating thc peoplc

rcgarding this issuc but also in augmenting courts' ability 10 hold govcrnmcnt

acoountablc ancl the movement has encouraged the emcrgcncc of a ncw issuc-based

clcmocratic politics in Pakistan.

.lamcs 'l'raub, "'l'he Lawycrs' Crusade". 'l'his articlc rcflccts thc major rolc of thc

barristcr Aitr,az. Ahsan who organized the crowds and the bar associations. I Ie has also

discusscd thc political scenario during the civilian and military governmcnt with

rcl'crcncc to actions which were taken during their regimcs that afl'cctcd the democratic

proccss. thc lawycrs movcment has becn mentioned in thc samc manncr as witncsscd in a

rcport by thc lntcrnational Crisis Group, explains Pakistan's constitutional history as"a

scrics of claboratc jurisprudential elforts to vindicate and facilitate military intervcntions

into dcrnocratic politics"5.

l'hc clltrfls ol' lawyers have been considered as thc voice ol- civilian libcrtics against

rnilitary rcgirnc, as thcy consider themselves the guardians of Pakistan's libcral traditions. Ilistory

rcvcals that rnost ol- thc lawycrs remained engaged in the rcsistancc against dictatorial rulc sincc

1960s. Somc had bcon jailed by Ayub, by 7.ia and rest of werc by Musharraf; rro fricnd of civil

libcflics.'l'hat's thc reason the succcss of lawyers movcment is considcrcd the first victory

ovcr rnilitary authority in 60 years.

I lc l-ras also mcntioned the role of American governmcnt as a loreign intervcntion

cannot bc ignorcd in undermining the democratic process by supporting thc authoritarian

rulc ol'Gcncral Pcrvez Musharraf and even had its sharc in the past as wcll, as explaincd

' Jarncs 'l'raub, "'l'hc Lawycrs' Crusade", Pakistan, New York 'l'imes, July 0I, 2008, availablc at

Irrrl.r://wwrv.nytirncs.com/2008/06/0 l/magazine/0lPAKISl'AN-t.h1ml?pagewantcd"print, acccsscd, 5-1-13.
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by Arncrican officials: "It's a sequencing issue, one senior official explains: Musharraf

was to bc carcfully coaxed to make concessions he could livc withr like inviting Bcnazir

Ilhutto back from exile and ultimately holding democratic elections. Musharraf could not

Iivc with Chaudhry, whose vcry name induced a fit of spleen". "We didn't want to see

M usl-rarraf l'rumi liatcd"6.

Farooq 'l'ariq, "Pakistan's struggle for democracy"i. 'l'he writer has focused on thc

ob-icctivc of thc lawyers rnovelnent and the political scenario through out the movemerrt. 'l'he

indcpcndcnt working of judiciary without being influenccd by either civilian or military rcgimc,

r.vas thc major task that covers all its objcctives. l-lc also higtillgtrtca the rcsponsc of C.l as

Chaudhry's "No" was a landmark in thc history of the judiciary. Every prcvious military coup

had bccn lcgitimizcd by the country's top judges. ]'he writer has covered all the phases of the

rnovcmcnt and stated that the most impoftant aspect of the movemenl was its clcar cut dcmand in

which thc Musharral's dictatorship is clearly seen as a brutal rcgime trying to curb thc rising

corrsciousncss of irrdcpcndent jLrdicial systcm.

Az.mat Abbas and Saima Jasamxe, "A Ray of Flope; The Case of Lawycrs'

Movcmcnt in Pakistan". The writers have provided the judiciary history along with thc

, political scenario where judiciary was treated as subservient to executive for almost 60

ycars by both civilian and military rulers however, changed when this norm was

challcngcd by Chief Justice Chaudhry, who declined to step aside on the orders of a

scrving military chief. Unfortunately, on most of the occasions, the inaction of the

t' Jamcs 'l'raub, "'l'hc I-awycrs' Crusade", Pakistan, Netu York 'l'imes, July 01, 2008, available at

http://wwrv.nytiurcs.com/2008/06/0 l/magazinel0lPAKIS'fAN-t.html?pagcwanted:prinl, accessed,5-7-13.

' l,o..ooc1 'l'ariq, "Pakistan's struggle lor democracy: 1'he lawyers' movcmcnt one year on", I'inks

lnternational ,lournal o/'socialist Renewal, available at http://links.org.au/node/305, acccssed,5-l-13.

, -lt-fi:
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mcmbcrs of thc supcrior judiciary, for vested interests, not only brought a bad namc to

thc judiciary but also impeded reforms in the subordinate judiciary.

'l'hey havc also explaincd that the country like Pakistan that has bcen a victim of

cxtrcrnism and violcnce in the name of religion, and has becomc thc deslination of

intcrnational terrorist organizations. people carried out the task of correcting thc wrongs

ol'a nrilitary dictator, General Pervez Musharraf, without taking option of violent means

(or thc Lawycrs' Movcment8.

Lawycrs movcment received different titles that shows thc hope of public and

succcss of thc movement; "Pakistan's Black Revolution", has been termcd by many as "a

ncw bcginning lbr Pakistan since its independence in 1947", Somc term this movcmcnt

as a "xrad to stability": the "right direction"; some call it an cxamplc of "the powcr ol'the

pcoplc": whilc somc rccall it as the "dawn of a ncw and indcpcndcnt judiciary", whilc

many othcrs bclievc in to be the "rebirth of Pakistan" evcryone havc onc's own mcaning

ol- thc victory ol'thc Pakistan Lawycr's Movemente.

'I'his work also revealcd thc importancc of history that tells us that in Pakistan, not

only thc military rulcrs manipulated thc judiciary for its interests, but various civilian

govcrnmcnts also acted no diffcrent. It reflected the actions of PPI' govcrnmcnl for

dclaying the dccision of the restoration of CJ and other judges that led to the long march

of lawycrs along with othcr opposition political parties.

r Azmat Abbas and Saima Jasarrr, "A Ray of Llope: 'l'he Casc of Lawyers' Movcmenl in Pakistan" in

l'uki.stun' lleality, Deniol and the Complexity of-ils stale (forlhcoming book of Ileinrich-lloll-Stiftung, in

thc publicatiorr scrics on prornoting Dcmocracy under Conditions o[ State Fragility), Lahorc(Pakistan):
I Icinriclr-lloll-Stiliung. 2009, I': 3

" ibid.
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l)r Noor tJl IIaq, writes in" Judicial Crisis In Pakistan", 'l'his work concentrated most of

its task towards judicial crisis, which started from the basic reasons of the allegation of

misconduct by thc then General Pervez Musharraf against the CJ of Pakistan. 'fhey have

also c,ovcrcd thc discussion about the "open letter" by the lawyer Naeem Bukhari. They

havc mcntioned that how this situation appeared in favor of the lawyer's community and

thcy bccarnc unitcd. This bccame a challenge for the then military govemment as the

more thc Gcneral Pcrvez wanted to get power, the more he would get challenge aftcr this

rcfcrcncc. 'l'hc gcneral strike of lawyers all over the country has also been covered in this

work. It also shows, how thc political parties got divided on this issue cspecially the PPI'}

and I'ML(N). 'l'hc dragging of the CJ through the streets became the symbol ol unity for

gencral public. Chief Justice made public speeches and made them realize the importance

of indcpendence of judiciary. This work has also covered the comments of ICJ

(lntcrnalional commission of Jurists), who were of the view that if this issue will not be

rcsolvcd irnrnediatcly, it. will create problem for constitutional ordcr in Pakistan.

I'ublic prcssure has also been covered with the help of the president of Supreme Court

Ilar Association during his statement in the Supreme Court; i.e., people would not

tolcratc any dccision which is against the CJ.l0

'l'hc ultirnatc task of bringing truly democratic government in I'}akistan has not been

lulfillcd yct in Pakistan, it is always either civilian government or military but not

democratic and contrary to its basic concept, democracy in Pakistan unfortunately always

cmpowcrcd thc already empoweredl l.

"' "suprcme court bar association prcsident threatens supreme court building", cited in Judicial crisis in
l'akistun, cd. l)rnoorul haq, August 31,2007,p:78.
" ibid, "A movcmcnt for refonn", P: 89-90.
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Susanne Mahrwald, Rule of Law: "The Casc of Pakistan"12. Generally

this confcrcncc papcr covcrs different issues of Pakistan along with the application of

r:ulc of law in thc country, that includes the status and role of political parties and power

struclurc lbr promoting democracy. The dominance of the elitcs or feudal families over

the politics and governance institutions, hampering the Rule of [.aw and democracy for

thc sakc of thcir own intcrcsts, diverse and complex problems particularly in Ii'A1'A,

parallcl lcgal systern and the gender issues etc. The role of forcign powers especially ol'

America, inlluencing the democratic process for her vested interests in the form of

rigging in clcctions and ensuring the puppet government or by supporting the military

coup along with NRO, which was the painful chapter of Pakistan's political history, was

thc part of discussion by Imran Khan.

'fhe most important part of this paper is the analysis ol'thc lawyers movcment

lrom diffcrcnt anglcs under the cover of rule of law in which first of all thc writcr has

pointcd out thc reasons of thc wcak democratic structure and rulc of law in Pakistan in

which she highlighted the wrong steps taken by higher judiciary in the past for giving

supporl to military regime which showed that they didn't make sufficient use of thcir

powcr. 'l'hat's the rcason, thc writer considers the resistancc of CJ against the ruling

rcgime as a land mark in the judicial history which spurrcd thc lawycrs movcmcnt, a

rnovcmcnt fighting lbr the establishment of Rule of Law.

According to Athar Minallah, one of the speakers from Pakistan continued

rcllecting about lawyers movement that, this movement also showed the gencral

undcrstanding of thc importance to install an independent judiciary. In the coursc of this

" Surannc Mahrwald, "Rule of [,aw: ]'he Case of Pakistan", Lahore: Heinrich-lliill-Stiftung, August 26,
2009.
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movement, a new Pakistan has emerged including a vibrant civil socie ty, a free media

and active political parties. The trademark of the Lawyers Movement was the "long

march" not only of lawyers and judges but also of people from different backgrounds

where the major result of the movement is the'National Judicial Policy", March 20Og.t3

I-le further explains the general impact of the movement which has brought

optimism and a general change through it in the mind set of the people and the political

leadership of the parties as well. He is convinced that democracy was a by-product of this

movement, and it is still the aim of the people to protect and to strengthen the democratic

institutions by establishing the rule of law.ra

1.3 Objectives of Research

The current research is an attempt to explore how a single professional group may or may

not lay a foundation for a social movement through mobilization and social networking

within an organization and between that organization and wider society. The reflection of

mix of challenge and opportunity on participation in and sustaining of a social movement

is a subjcct matter of this research.

Further, it is to inquire that, how effectively did lawyers use framing approach for

achieving their goals and finally what were the obstacles in the way of the movement that

it couldn't sustain itself for wider political and social change.

t' 
Susanne Mahrwald, "Rule of Law: The Case of Pakistan", Lahore: Heinrich-B0ll-Stiftung, August

2009,p:4

'o ibid, p:2

-

26,
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1.4 Research Questions

Does social movement theory explain the emergence, mobilization, networking

and march towaids final outcome in the lawyer's movement?
L

o How did a single professional issue campaign develop mobilization to become a

social movement?

. Why did the resulting social movement not sustain itself for broader political and

democratic change?

. What were the framing issues in lawyers movement?

1.5 Hypothesis

'l'his research has been used to find out, whether the social movement justifies the

emergence, mobilization and outcome of the lawyers movement or it was just a voice of

legal institution.

? 1.6 Methodology

I-Iistorical and explanatory method has been used for this research. Its a qualitative

research. Irindings of research has been analyzed within the theoretical framework

encompassing the issue. Data has been collected from secondary sources, including news

reports, newspaper articles, talk shows, commentaries and editorials.

1.7 Significance of research

Neither of the studies has dealt this topic with this respect. It may provide effective

means of investigation to promote the boundaries of research on lawyer's movement by

stimulating critical and creative thinking among new researchers. It , no doubt has created

awareness about the basis of lawyers' struggle and its value for the institutional role in

-
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Pakistan. Keeping in view this issue, it has become very clear by the help of this research

that the social movement can happen in a society like Pakistan. This research reflects that

first time an issue based movement has been started in Pakistan by the combine efforts of

civil society, students, lawyers, media and politicians. This research focuses on how and

why this popular mobilization on behalf ofjudicial power occurred and its broader effects

in Pakistan.

tr

c
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1.2

CHAPTERTWO

SOCIAL MOVEMENT THEORY APPROACH

2.1 Term and definition of Social Movement

'l'hc tcrm "social movement" was introduced in 1848 by the German Sociologist Lorenz

von Slcin in his book Socialist and Communist Movements since the T'hird I.'rench

Itcvolution (1848), in which he introduced the term "social movement" into scholarly

cliscussionsl5.

Social movement is a different social process which consists of the mechanisms

through which "participants engage in collective action in which they are involved in

conflictual relations with clearly identified opponents, arc linked by densc informal

nctworks and share a distinct collective identity"l6.

'l'herc are some scholars who look at the impact of poverty and social class on the rise of

social movements like (the work of lirances Fox Piven & Richard A. Cloward;'7. While

otl'rcr scholars discover identity factors and the cmergence of ncw scts ol' common

intcrcsls that connect diffcrcnt peoples across great physical distances and from diffcrent

cultures and political systems like Alberto Melucci focused on it in his work,

"Challcnging Codes: Collective Action in the Information Age"'8. On the other hand,

't Charlcs "l'illy, Social Movements 1768-2004, Boulder, CO: Paradigm publishers, 2004,p:5.l" I)onatclla l)clla Porta and Mario Diani, Social Movements; An Introduction, Cambridgc: Illackwell
Puhlishing Ltd. 2006. p: 20.

'' ltranccs liox I)ivcn and l{ichard Cloward, Poor People's Movemenls, ytfi1t 1fis1t succeecl, htm thelt J'ail,
Ncw Yolk: l)anthcon l]ooks, l977.
rB Albcrto Mclucci, (-'hallengingCorJes: Collective Action in the lnftrmation Age, Cambridgc/Ncw York:
Carnbridgc [Jniversity press, I 996.
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Charlcs 'l'illy "F'rom Mobilization to Revolution"le and 'I'heda Skocpol "Social

Itcvolutions in thc Modern World"20, have studied social rcvolutions at the national and

cross-national lcvcls.

As Jaspcr obscrvcs, "virtually all the pleasures that humans derivc from social life arc

lound in protcst movements: a sense of community and identity; ongoing companionship

and bonds with others; thc variety and challenge of conversation, cooperation and

compclition. Some of the pleasures are not available in the routines of life2l."

Whcrcas Smclscr view it in some other way: "shared valucs and norms form thc basic

lbundations ol'social organizatron". Changes in thc social structure and in the normativc

ordcr arc intcrpreted within a process of cultural evolution through which new ideas

cmcrgc in thc minds of individuals. When traditional norms no longer succecd in

providing a satisfactory structure for behavior, the individual is forccd to challengc the

social rrrdcr through various forms of nonconfo rmity22 .

'l'hc work of Sydncy 'l'arrow provides a good examplc ol how thc connections bclwecn

political scicncc, economics and sociology can help us to better understand that how, and

why. it is that social movements get started. Tarrow's work combines some of thc

insights ol'cconomics with thc macro-structural focus of political scicnce to propose a

thcory that accounts fbr thc cyclical naturc of social protesl activity. IIc dchncs a social

movcrncnt as "collcctive challenges (to elites, authorities, other groups or cultural codes)

"'(lharlcs 'l'illy, l:rom Mobilizution to llevolution, Menlo Park, California: Addison-Wcsley Publishing
Company, 1978.

'u'l'hecla Skocpol, Social Revolutions in the Modern Ll/orld, Cambridge: Cambridge LJnivcrsity Prcss, 1994.

''Jamcs Jaspcr, 't'he lrt o/' Moral Protest; Culture, Riography, and Creatittity in Social Movements,
Chicago: [.lnivcrsity of Chicago Press, 1997, pp:220.

''' Neil Smclscr, "Analyzing collective bchavior" ,in Theory of Collective Behavior, New York: 'l'he l'rce
l)rcss. 1962.
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by pcoplc with common purposes and solidarity in sustained interactions with clites,

opponcnts and authorities"23.

somctitncs a social movcmcnt process takes place in such a way that both individual and

organizcd actors, cngage in continued exchanges of resources for pursuing univcrsal

goals by kecping their autonomy and independence at the same time. l'he coordination of

spccilic initiativcs, dcfining thc strategies and regulating the individual actors' conduct

all dcpcnd on cverlasting negotiations between thc individuals and thc organizations

cngagcd in collectivc action.

Ilowcvcr social movements are not just the sum of protest events or campaigns, it also

takcs placc whcn collective identities develop which is strongly related with

idcntification and thc creation olconnectedness. Such identity givcs a sensc of common

goal and also sharc commitment to a cause which enable actors and organizations to think

about thcmsclves as mutually linked to other actors, not identical but surely compatible,

in a broadcr collcctivc mobilization as discussed in 'f'he Voice and thc l.)yc'by Alain

'l'ourainc2'1.

'['hc mcrnbcrship criterion within social movements is particularly uneven and evcntually

rcliant on mutual recognition among actors and the defining procedurc about who is and

who is not thc part ol the network, in lact have a major rolc in thc cmcrgcncc and

dctcrrnining of collcctive action2s.

tt Sydncy 'l'arrow, Power in Movement; Sociql Movements and Conlentious Politics, Cambridgc:
Cambridgc [Jnivcrsity Prcss, 1998, p: 9.

" n lain 'f 'ourainc, 'l'he Voice and the lrye: An Analysis of Social Movements, Cambridge: Carnbridgc
LJnivcrsity Prcss, 1 98 I .

r5 {)p. citc, Albcrto Melucci, "Meaning and action", in Challenging Cotles; Collective Action in the
lnfirmution lge, pp: 54-64.
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It is vcry common to obscrve large associations of charities and other voluntary

associations mobilizing on solidarity issues like, on social scgrcgation in domcstic

politics. or on dcvclopment or human rights issues in an intcrnational context, which

gcncrally rcfcr as social movcmcnts but in various cascs it can bc dcscribcd as

"conscnsus m<lvcmcnts". Although equally in social movemcnt and conscnsus movcment

dynamics. actors sharc unity and an understanding of the world, in order to cnable them

to conncct spccific acts and cvents in a longer time contcxt howcvcr sccond movcmcnt

d<lcs not obtain a conflictual aspect. Collective goods are usually creatcd through

coopcralion which docs no1 need thc recognition of dcfinitc advcrsarics which trying to

lcsscn thc asscts or chances of one's group, the suggested solutions do not need

rcorganization of powcr or any modification in social structure but in fact their center of

attcntion rcmains thc servicc delivcry, self-help, pcrsonal and community cmpowcrment.

2.2 Globalization and Social Movements

l;or a longcr pcriod of time, social sciences have focused on processcs and institutions

within singlc statcs, societies, and economies. The conccpts rcprescnted by "global" and

"transnational" wcrc vcry unfamiliar to mainstream social-scicncc theorics till 1990s,

whilc thc tcrms "lntelnational" and "world" wcrc understood but supra-national

dcvclopmcnts could hardly be understood.

'l'ypical thcorics o1'social movements and "new social movcments" focused on national-

lcvcl dynamics and mainly in the West or in "post-industrial society"26. Globalization

brought an apparcnt outcome and a challenge to conventional thcories of social

tnovcmcnts in thc form of transnational social movements and global social movements

"' n lbcrto Mclucci, Challenging Cocles; Collective Action in the ln/brmatirsn lge, Cambridgc,Ncw York:
Cambridgc LJnivcrsity press, I 996, pp97-106.
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which cmcrgcd in thc late 1990s. Previously social movemcnt theorists had focused on

domcstic proccsscs and movcmcnt characteristics but it becamc incrcasingly clcar that

local to gl<lbal and national to international linkagcs would have to bc theorizcd.

'l'hcrclilrc, in thc ncw millennium, a growing body of litcraturc was cxamining both

globalization proccsscs and transnational social movements. Likc, thc incident of 9/ll,

2001. widcncd thc scopc of thc study of Islamist movcmcnts cvcn lor the specialists of

olhcr arcas. Whcrcas the invasion of Iraq 2003, by t-lSA stimulated various studies on

"war". "clnpirc." and thc "new imperialism" but thesc devclopments are notcworthy to

thc slr-rcly ol' globalization and social movements bccausc thcy raisc qucstions about

opportunilics and rcsourccs lbr movement-building, thc use of aggrcssion in social

lnovcmcnts and transnational networks, the affiliation of war to the global capitalist

ordcr.

According to Sidncy 'l'arrow. the cmcrgence of social movcmcnts in thc I llth century

look placc bccausc ol'"structural changcs that werc associated with capitalism" such as

"ncw lirrms ol association, rcgular communication linking centcr and pcriphery, and the

sprcad ol- print and litcracy"2' . It means social movcmcnts likc rcvolutions arc connectcd

wilh rnodcrnity and capitalism; they are rooted in and arc prompted by thc ongoing

disagrccmcnts ol- thc capitalisl world-system. In a Marxian dialcctical scnsc. such

disagrccmonts involvc both opprcssive conditions and opportunitics for action, rcsislancc,

and charrgc.

'l'hc global .iuslicc, lslamisl, and lbminist movcments are no1 only thc part of thc mosl

prornincnt and visiblc of contcmporary social movcments, thcy also havc historical

t' Sicl,.,.y 'l'arrow, I'ower in Moventenl: Social Movemenls, Colleclive lction and lrolitics. Ncw
York/Carnbridgc: Cambridge LJniversity press, 1994, p: 48.
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Ibrcrunncrs in thc l8th, ninetecnth, and early 20th century. I"or example, international

movcmcnts of workers, socialists, communists, progressives, and anarchists can bc

conncctcd to the global justice movement of today which Karl Polanyi callcd the "grcat

translbrmation" during an economic period 28. Human rights groups also flourish in thc

globaliusticc movement, and some scholars have found similarities between their moral

discoursc. tactics, and strategies. Social movements and civil society organizations,

including human rights and womcn's rights associations, environmental protcction

groups. and so on are rcgarded as active agents in the dccpcning of thc cultural and

normativc lbaturcs of world society.2e

2.3 World System Theory and Social Movements

According 1o world system theory, emergence, course, and consequcnccs of social

movcmcnts can be shaped depending upon the position of state within thc world-system's

cconomic zoncs and its relationship with the hegemonic powcr. According to this thcory

social movcrncnts havc morc freedom in democratic countries as compare to non

dcmocratic.

'l'hc world-systcm also shapes social movements in the way that it generates grievances.

lror cxamplc, thc global justice movement has emerged exactly to challcngc thc

dominancc ol'a ncolibcral world order and to call for "anothcr world."

Ilclorc 1970s, dcbatcs on social movemehts emphasized thcir non institutionalized

naturclo. Irrom 1970s, scholars of social movements have expanded a dynamic body of

It Karl l)olanyi, 't'he Greqt |'ransjirmalion; T'he Political and Ecorutmic Origins o/'Our 'l'ime, l\oslon:
llcacon Prcss. 200 l.
r" Johr.r lloli, "Contcmporary Developments in World Culture", International Journal of Contemporary
Sociologt,, vol.46, no. 5 6, ,2005, p: 383 404.
r" n lbcroni l"ranccsco, Movement and lnstitution, New York: Columbia [Jniversity Press, 1984.
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theory and rescarch around the interrelated theoretical orientations which are usually

known as rcsourcc mobilization, political process, and framing theories.

'l'herc is now an approval for the interconnection of political, organizational and cultural

proccsscs in social movcments, with scholars arguing that the three factors namcly

opportunitics, mobilizing structure and framing play roles of different analytic

importancc upon the process of the movement3l.

Accordingly, opportunitics arc vital to emergence, as they reflect the comparative

opcnncss or closurc of the political system and thc state, thc stability of thc clite, and thc

prcscncc or abscncc of elite allics. Secondly, mobilizing structures comprising of

nctworks, associations, and patterns of recruitment, leadership, and resource mobilization

play more ccntral role as thc movement develops. Most of thc rcsearch have discusscd

thc [brmation and development of social movement organizations (SMOs), in which

rcscarch also shows thal thcse create in small groups or inibrmal nctworks. 'l'hirdly, thcre

is also a liaming proccss that gives meaning to action, shows the formation of collectivc

idcntitics, thc ways, thc issues are presented are always important. Scholars have also

mcntioncd thc ongoing process of "frame alignment," in which social movement actors

link thcir claims to intcrested audiences, most of thc time to build morc resonant and

pcrsuasivc liamcs that helps to mobilize the people32.

'l'hcsc thrce aspccts are interconnected, the structure of political opportunitics can affcct

rcsourcc m<lbilization in a way that meanings, frames, and identities can be fbrmed in

conncction with available opportunities while resources, audience and thc political

I Dough McAdam, John D. McCafthy and Mayer Zald, Comparalive Perspeclives on Social Movements,
Oarrbridgc: Cambridge t-lnivcrsity Prcss, I 996.
rr David A. Snow, "Framing Proccsses, Ideology, and Discursive l:'ields", in'l'he Blackwell Companion to
Social Mrtctnents, cds. I)avid A. Snow, Sarah Soule & I-lanspieter Kricsi, Malden, MA: Illackwell,2004,
l'p: 3ttO .l 12.
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contcxl can be influenced or even changed by conccrted collective action. Moreover,

scholars also assess cycles and waves of protest, and "collcctive action repertoires" such

as boycotts, mass pctitioning, marches, rallies, barricading, and acts of civil disobedicncc.

1'hough social movements have been continuously viewed as a collective rcsponsc to

dcprivation, to the contradictions of late capitalism, orto the availability of resources, but

the agrccmcnt that appcared in the 1990s emphasizes political proccsses and also view

structural and cultural proccsses as key to understand thc strategies and cyclcs of social

protesl.

'l'hc cornbine conoeptual ltameworks of the world-system and social movements hclp to

bcttcr undcrstzrnd thc factors behind the emcrgence of the transnational social

movcmcnts. 'fhe opportunities, mobilizing structures, and frames are applicable to the

global justicc, Islamist, and feminist movements.

2.4 The origin of Social movement theory

'fhcoretical traclitions of functionalism, Marxism and liberal-individualism bccamc the

basc o1 contemporary social movements which is reflected in the work of'early

Ilnlightcnmcnt philosophers, especially Adam Smith, John Locke, Thomas Flobbes, Karl

Marx and thc Irrcnch sociologist Emile Durkheim.

fhc conccpts of anomie, social solidarity and the collectivc conscience, social regulation

vgrsus integration were the most extensive conceptual contributions to early social

movcmcnts theory by Durkheim. According to him, when social norms of socicty have

failcd 1o offcr a moral framework which is required to dcfine the social roles of

individuals thcl it is obvious that anomie exists in a said society in which a number of

lactors can bc thc cause of this collective normlcssness, like natural disasters and
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economic criscs, or a dysfunctional division of labor, unsucccssful or an in completc

evolution from mcchanical to organic social solidarity.

Iror Durkhcim, social regulation and social integration are two critical axis that helps

finding out thc health ol'any given society. According to him, the "ideal healthy society"

is onc in which a moderatc amount of both regulation and integration are present. In any

scverc case where there is either too much, or too little, of these two forces, the feelings

produccd in individuals arc always vicious.

2.5 Collcctive Behavior ThcorY

Collcctivc bchavior theory was an early forerunner of what was later on, known as the

ficld ol- sooial moverncnts. Collcctivc behaviorists emphasizcd upon thc unconscious,

rcckless and spontancous types of social organizations. Gustave I-eBon's book "'fhe

6rowd" was one o1'the earliest studies in collective bchavior which depictcd thc samc

traditions as of Durkheim's theoretical insights.

Illumcr dcfincs the life-cycle of gencral social movements, which begin with what he

calls "cultural drifts" that are based upon changes, which occur in the fundamental values

and norms of society. In view of Blumer, this change in social values brings a

psychological changc in individuals which, "providcs the motivation for general social

r-1ovcmcnts"33. 'fhc lbcus upon the "life-cycle" by Blumcr is mostly the result of the

thcorctical lbcus on social cquilibrium inherited from Durkheim and appears somewhat

rnechanical. Change in social values comes into conflict with social institutions which

i3 Ilcrbcrt Blumcr, "lllcmentary Collective Groupings", in Principles of Sociologt, cd. A. McClung Lce

Ncw York: Barncs & Noble s lnc., 1969.
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brings institutional changes and ultimately the social systcm is brought back into

cquilibrium

Anothcr popular product of the functionalist perspective of social movcments has been

rclativc deprivation theory which was developed by 'fed Gurr in the 1970s, and 'furner

and Killian also dcveklpcd it in 1957. 'Ihis theory claims that social movements are

largely thc result of rising expectations*on the one hand and limited capabilities to

actualizc thosc cxpcctations on the other.

't'he classical modcl furthcr states that privileges of society brings changc in social norrls

and works as thc fundamental causal component of social movements, according this

modcl, socicty is static which is portrayed by the absence of conflict. 'Ihesc models also

intplics that social movements are a just an offshoot of psychological strain rathcr than

rational and organizcd attempts to changc the conditions under which peoplc live.

Accorcling to McAdam, the conflict and change are essential components of modcrn life

and social movcments takc place because of, "the ongoing interaction of otganrzed

contcndcrs within a shilling politico-econo-i. environme nt."34

'l'hcory ol' Social change of Karl Marx, also had grcater impact upon thc evolution of

social movcmcnts. 'l'hc most valuable sociological insight of this theory was a radical

critique of thc oapitalist economy and its influence on social structures.

Although Marx didn't systematically differcntiate the essential parts of social movements

but produced a thcory of social change that firmly situatcd thc labor movement at the

forefront of social change. According to him, this modern labor movemcnt has bccn

in l'jolitical Process and the

Press.1982.

#

''' Doug McAdam, "'l-hc Classical

Developntenl o.[ Rlack Insurgency :

Model of Social Movements Examincd",

I 9 3 0- I 97 0,Chicago: University of chicago
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progrcsscd with rcfcrencc to structural conditions which wcre produced by thc modcrn

capitalist cconomy and he also placed it within the framework of class conflict. liven if

Marx's vision of our futurc was utopian, but his basic contributions providcd a much

ncedcd challcngc to the apolitical, status-quo oriented thcorics of functionalism.

Ilasically, Marx believed that human beings are, by thcir very nature, productivc

crealurcs, according to this bclicl, he came to thc conclusion that a momcnt came in

history whcn human bcings produced more than thcy consumcd and fcw groups of

indivicluals amongst them started accumulating the surplus goods. or capital, thc first

signs ol'political struggle also bcgan to emerge. So, as a rcsult some groups accumulate

morc surplus goods and capital than othcrs either through thcir own labor or by thc labor

of othcrs. According to thc theory of economic determinism of Marx, the social structures

that comes out of this environment certainly reveal thc material rcalities of thc culturc

and bccausc of thc cconomic basc of society, there is always a potcntial to havc drastic

changc in social and political relations. Due to all thcsc circumstanccs, Marx, and other

rcvolutionary activists of the middle 19th century had prcdictcd thc upcoming

disagrccmcnt bctwccn thc emcrging proletariat and the bourgcoisie as a rcsult ol'

incvitablc industrialization of lJurope.

'l'hompson's critical book "'l'he Making of the English Working Class" is perhaps the bcst

cxamplc ol'thc impact that Marx has had on contemporary social movemcnts rescarch35.

Marx madc us thc rcalv.c the importance of how changes in thc underlying structurc of

socicty could lcad to changcs in social rclations.

'5 l:dwar<l l)almcr'l-hompson, 'l'he Making of the Lnglish Working C/as.s, New York: Vintage Books, 1963
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2.6 Liberal-individualism-----Resource Mobilization Theory

Libcral-individualism was cffectively a conceptual offshoot of the IJuropean

lrnlightcnrncnt. 't'his thcory talks about human naturc and thc motivating principlc of sc11'-

intcrcst and strcsses the individual above all else. Mancur Olson proposed a theory of

social action that concrctcly located individual rationality a1 thc ccntcr o[ social

movcrncnts. Ilc also poscd a qucstion which solidly attachcd thc philosophical traditions

of libcral-individualisrn to thc study of social movements and cvcntually gavc birth to

what is llow gcncrally known as resource mobilization thcory36.Olson was basically

conccrncd in asscssing thc collective action with refcrence to thc complcx rclationship

bctwccrr iriclividuals and groups in which Olson takes individual as thc basic unit o1'

analysis.

Olson also talks about the pcrsons whom he called free-ridcrs, who want to get bcnefits

without taking participation into the movement, bccomc the cause to aggravate the

collcctivc action. but according to him, this problem can easily be overcome by thc social

movcmcnt organization by giving different incentivcs to get thcir activc participation.

Ilccausc of a grcat number of social protests that exploded in the 1960s, social movcmenl

thcorists havc progrcssively focused their attention to thc collective action prcdicamcnt

poscd by Olson.

So, as a result, thc lessons ol an individual centered approach

thcorctical modcl by Mayu /,ald and othcr social movcmcnt

both macro and micro lcvels of analysis, like one of his works

was merged into a larger

thcorists which intcgrates

of Maycr Zald, "Looking

'fheory of Groups, Cambridge:"' Mancur Olson, 'l'he Logic oJ'Collective Action; Public Goods and the

I larvard [Jnivcrsilv Press. I 965.
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Ilackward to I.,ook Forward, Rcflections on thc Past and Iruture of the Resource

Mobilization Ilesearch Program"(1 988) reflects this approach'

Generally this approach has been explained as resourcc mobilization perspcctivc duc to

its focus on the utilization of different resources in human, economic' cultural and

political lbmr by the moyement. As it considers rational considcration of individuals with

refcrencc to dittbrcnt costs and benefits-linked with movement participation shows its

slosc link with liberal-individualism. 'fhe everyday dccisions cspecially by thc leadcrs of

social movcmcnts is the starting point for RM theorists.

According to Iluechler, there are suppositions which RM perspectivc makes about social

movcmcnts and it dcservcs closer examination3'.Critict arc of the vicw that RM theorists

givc lcss importance to gricvances and resource allocation cspecially when thc proccss

takcs placc at organizational levcl. fhis is justified by RM thcorists bccausc of thcir

srrcss on thc rational actor model of collective behavior by excluding thc more socialized

approach to Protcst movements.

As thc ItM model considers the persuasion of rational actors important by providing

diffcrcnt inccntives for the participation so, in order to appcal to the cxisting political and

idcological oricntations of potential sympathizers before the timc they could calculate

thcir oosts and bencfits of movement participation, social movement organizations

usually work at framilg protest issues. Thus ideological prcdispositions can complctely

inlluenoe an individual's attraction to, and support for a given pfotest movement'

t' Stcvcn M. Ilucchlcr, "lleyond Resourcc Mobilization: Emcrging l-rcnds in Social Movcmcnt Thcor"'

'l'hc Sociological Quarterly, Vol. 34, 1993,p: 217-235'
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In t'cw cxamplcs it shows that collective identitics arc vcry significant detcrminants of

indiviclual prolcst than thc rational calculation of costs and bcncfits. According to 'l'urner,

,.(thc workcrs) themsclvcs wcren't so convinced they could win but werc inspired by thc

strcngth ol' purposc of particular individuals."38

2.7 Framing approach to social movements and Media

Somc othcr approachcs havc also been developed to study social movemcnts which

inclu<lcs liaming, the political opportunity approach, ncw social movcments thcory and

fhc stucly of collcctivc identity. 'l'hc framing approach to social movemcnts has becn most

slrongly conncctcd with thc work of David Snow, William Gamson and 'l'odd Gitlin' Thc

tcrm -.liamcs" is takcn from Erving Goffman which refers to the interprctive schemes

that indivicluals takc up so as to make sense of thc world around thcm and to placc

thcmsclves within itle.According to Snow, frames both impart meaning to cvcnts and'

..tunctiol to organize expcrience and guide (collectivc and individual) action"aO'

'l'his ll.aming standpoint on social movements dcveloped as a responsc to thc undcr

lhcorization of gricvanccs by RM and social/psychological theorists. Where ItM theorists

considcrs grievances unimportant and a constant elemcnt while social/psychological

thcorists takc it as the psychological impacts on individuals. With the aim of attracting

ncw parlicipants. social movements should create such framcs that are directly resonant

with thc framcs of the individuals whom they are trying to mobilizc.

t* christcna L' 'lurncr' Japanese laorkers In Protest: an ethnograph)' oJ-consciousness and experience'

Ilcrkclcy: LJnivcrsity of California Press, 1995, P:248.

'" l..rving Goffman, I.'rame Analysis, Cambridge: Harvard University Prcss, 1974.
," I)avii A Snow, "I.'ramc Alignment Processes, Micro mobilization and Movement Participation",

/tncricttn Sociological llevieu', vol.5l, No.4, 1986, PP:464-481 '



According to Gamson, media

the rcspondcnls, but hc finds

'['hc rna.ior locus of (iamson

collcctivc action liamcs.

26

have a significant role in providing material examples for

that mcdia frames are hardly cvcr acccpted at face valuc'

isupontheinfluencethatmcdiahavconindividuals'ownf
'F'

'</r'

(iamson challcnges the idea that the media have a direct and unmediated influcnce on

individual collective action frames, while on the other hand Gitlin claims that the mass

rncclia do play serious role in molding the perception and opinion of public about explicit

social movcments.

Gitlin bcgir-rs with thc claim that for the success, or failure, of modern social movctnents

rncdia havc a dircct and important role for it, instead of focusing on the rcception and

pcrccption of mcdia images by individuals. For Gitlin, mcdia framcs are "principles o1'

sclcction. cmphasis, and prcsentation (which are) composed of little tacit thcories about

what cxists, what happens and what matters"4l. According to him, these "little theories"

can bc largcly explained as pluralistic, pro-status 9uo, ideologically loadcd and

csscntial ly hcgcmonic.

According to Sydney Tarrow, Gramsci and other Marxist social theorists do not give

much importance to political systems in the formation of revolutionary working-class

consciousn"rsn2.Wlren framing thcorists consider political sphere, thcy view it somctimes

as thc rcsult of thc mode of production, like Charles Wright Mills (1'he Powcr Elite)a3or

Warching:MassMeeliaintheMakinganelIJnmakingoftheNewI'e/i,
llcrkclcy: I.Jnivcrsity of California Prcss, 1980, P-47'
o, Sy<lncy 'l'arrow, Irower in Movement: Social Moventents ancl Contentious Politics' Cambridgc:

Carnbridgc University Press, 1998, p: l2'
'ii CturtJ, Wrighr Mills,T'h'e Pou,ei Elite, L,ondon: Oxford Univcrsity Press, 1956'

1=)i,
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clsc as one part among many that helps build political consciousness like William A'

(iamson ('l'alking Politics).aa

2.8 Thc I'olitical Opportunity Approach to Study Social Movement

'l'hc political opportunity approach works as a bridge bctwecn macro and micro levels of

analysis lbr thc study of social movements. Sydney 'l'arrow defines political opportunitics

and constraints as. ..dimcnsions of the political struggle that encourage pcoplc to cngagc

in contcntious politics"a5.According to Tarrow, political opportunitics arc cxtcrior

rcsourccs lbr mobilizing groups which means that they arc not creatcd by social

movcmcnts. 'l'arrow docsn't vicw political opportunities as an element giving bcnefit, or

hindcr the social movements.

Charlcs 'l'illy crcalcd a practical model of collective action in his book, in which 'l'illy

clescribcd thc causal model with thc help of different variables that influcncc collcctive

action known as rcvolutions. which is according to Tilly, "thc displacement of onc sct of

powcr.holdcrs by another"46.FIis book, "From Mobilization to ll.evolution" is considered

as onc of thc fincst cxcmplars of the RM approach whilc at thc samc timc many of his

insights show up in a varicty of different theoretical works. 'l'hc most important input of

't'illy to thc study of social movements is the concept of "rcpcrtoires of contention." It

rcl-crs to clill'crcnt forms of protcst which can easily be obscrvcd within any givcn social

pcrspcctivc during a dcfinitc historical pcriod.

',, Williarn A. (jams<ln, 't'alking Politics, New York: Press Syndicatc of the Univcrsity of Cambridgc,

1992.
i, Op..i,"., Sydncy'l'arrow, Pou,er in Movement: Social Movements andContentious Politics, P: l9-20'

t,, ()rarlcs 'l'illy, Frum Mrbilizarion to Revolution, Menlo Park, Calif<lrnia: Addison-Weslcy Publishing

('ornpany. l97tt. P: 193.
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'fhe structural focus of f illy's work is a common feature of the political opportunity

approach. which according to 'farrow are "external resources" 1o social movements.

Ilowcvcr, an important perspective can be gained by discovering the different ways that

rcvolutions arc lacilitated or hindered by external political opportunities and constraints'

2.9 Relcvance to lawYers Movement

Lawyers movcment in thc context of social movement rcflects almost diflbrent

thcorctical traditions in the form of functionalist theories and conflict theories that

includes structural strain theory/ value added theory, resource mobilization theory and

political proccss thcory respcctively.

'l'hc logic of the socio-psychological approach controls much of the rcsearch on

lawycr's movcrncnt. 't'hc llndamental impulsion for movement draws from the structural

criscs created by the unjust decision of military government against the supreme judiciary

of thc country. People have already been experiencing the illcgitimate rulc of military in

thc past and its biased decisions against judiciary which hampered the process of

dcmocracy. 'l'hc current issucs, especially war against tcrrorism, startcd bv the samc

rnilitary rcgimc grcatly demoralized the Pakistani nation-----was considcrcd thc

compromisc on its sovereignty, the case of Steel Mill, thc Case of missing persons,

cconomic strcss--unemployment along with the rising of food prices, the electricity and

gas load shcdding, all thcse conditions reflected the sensc of gencral insccurity and

disappoinlrncnt in thc countrY.

Whilc rcsource mobilization theory reflects in all the aspects of the movement. By

lbcusing upon the ccntral idea of the RMT, most of thc rescarch highlights thc
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importancc of organizational resources in the case of lawyer's movement where the

Suprcmc Court Ilar Association not only organized the activities all ovcr thc country but

also usc<l social communications with local communities to disseminatc the mcssage o1

'Justicc". Leadcrship was constantly provided by the presidents of the supreme Court Bar

Association during thc movcment.

Within civil society, activists were also activated through the professional and

student organizations mainly through social networking, especially liace book, ncwspaper

and clcctronic mcdia. These organizations continued to play an important role in raising

awarencss rcgarding democracy in Pakistan and recruiting social movement followcrs as

wcll.

Lawycrs associations welcomed the services of political parties for mobilizing the

general public in order to muster their opinion in favor of thc issue while political parties

had sornc underlying intcrests as wcll.

Il- we obscrvc the political scenario of the country at the timc of lawyer's movcmcnt,

most ol- thc variables of political space based upon political process theory are reflcctcd,

lbr cxamplc statc institutions and leaders showed reluctance for the change means that

institutional capacity was limitcd which gave chance to movcment, thc disagrccmcnt

bclwccn thc major political parties, PPP and PMl, (N) and some other segmcnts o1'the

govcrnmcnt upon thc reinstatement of the deposed judges showed disunity among the

ruling clitc coalition. Dircct and indircct means wcre used to stop or slow down the pace

ol'thc tnovcmcnt. Negotiations werc carried out betwcen the coalition parties which only

prolongcd thc movcment time period while coercive mcans were adopted to stop the

grand March rally.
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Much ol' thc work of lawycr's movcment is dcvoted towards creating framcs that

motivatc. inspirc, and dcmand loyalty. In particular. whilc individual (or rational)

intcrcsts olicn attractcd graduates to the movement initially, it was thc ability ol thc

movcrncnt to liame activism as a "moral obligation" that lcd to its succcss.
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CHAPTER THREE

HISTORY AND BACKGROUND OF LAWYER

MOVEMENT IN PAKISTAN

3.I .Iudiciary under Martial Law Regimes

I)akistan laccd thc military rulers for more than thirty ycars in which thc proccss ol'

dcmocracy was attacked five times by the extra-constitutional emergency or martial law

rcgimcs. through cithcr abrogating thc constitution or paaly or wholly suspcnded it. All

thc institutions including Judiciary suffered a lot under military dictators.

I')very subscqucnt martial law governments followed thc track of its predccessors to

subjugatc thc judiciary with more violent and stern way and somctimes added new trends

of morc harmful acts for controlling judiciary. I-ike, Gencral Ayub Khan, the lirst

rnilitary dictator startcd getting interview of the judges of I{igh Court. and General Yahya

Khan harasscd judgcs by making scrutiny of the assets of thc judges of the supcrior

judiciary whcrcas. Gencral /,ia added ncw thing by asking judgcs to take a fresh oath

undcr Martial law. I{e introduccd a new method of arbitrary rcmoval of the judges by

simply not inviting thcm to take the new oath.

Gcneral Musharraf followed the General Zia's steps. Judges took new oath under his

ordcr and hc succcssfully made the removal of unwantcd judges possiblc but hc was a

hcad ol all willful acts of previous martial law regimcs. IIe kcpt thc Chief Justicc of

Pakistan undcr house arrest on the day when new oath was being given to the judges in

2000. 'l'his didn't rcmain thc single step in his regime and he repeated it on November 3,
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2007. when, Gcneral Musharraf imposed fifth martial law under the "proclamation of

cmcrgcncy". '['his timc, it was not only the Chief Justicc but thc judges of the superior

courts wcrc put under house arrest for more than two weeks but lbr Chicf Justice it was a

pcriod ol almost more than five months. All military regimes took different measures to

undcrmine the independence ofjudiciary which are discussed below.

3.1.1 Powcrs of thc Courts

lrvcry martial law rcgime cnforced the new legal ordcr cithcr by abrogating or

suspcnding the constitution and control the state affairs in the same manner but ironically,

"thc political basis lor the constitution was not considered viable while its administrative

rulcs wcrc adcquatc"aT.

.ludiciary was made less powcrful which couldn't challcngc thc military governments.

Ncithcr Suprcmc Court nor any Fligh Courts or tribunal would have the power to pass

any order/judgment against military dictator, even the declaration of martial law or extra

conslitutional cmergcncy was not questioned. F'irst three martial law rcgimcs cstablished

thc military courts of criminal jurisdiction, which worked cquivalent to cxisting courts in

thc country. Suprcmc Court and tligh Courts could not hcar the appcals against any

dccision <lr ordcr of thc military courts.

Whcnevcr courts tried to act in thcir rcal form by cither reviewing the actions taken by

martial law rcgimes and from time to time reversed the military convictions, then military

rcgimcs rcstrictcd their powers and successfully restricting the independence of thc

.judiciary.

a7 l'aula Il. Ncwberg, Judging the State; Courts and Constitutional l'}olitics in Pakistar, New York:
Oarnbridgc [Jniversity Press, 1995, P- 72.
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In 1969 Lahore High Court rulcd in a case (Mir I{assan and another Vs. 'fhc State) that

"courls coukl opcralc without obstruction"48.General Yahya's martial law govcrnment

rcaclcd by cnlbroing thc Courts (Removal of Doubts) Ordcr 1969, in order to rcmind the

juclgcs thc rcstricti<lns o[ thcir powcrs., the Supreme Court retained the power of judicial

rcvicw in thc Nusrat Bhutto's casc while giving validity to General lia's martial law of

1977 undcr doctrinc of Statc Necessity. Chief Justicc Anwcr-ul-Haq held in thc said

.iudgmcnl that thc supcrior courts continued to have the powcr of judicial rcvicw.'l'he

supcrior courts to<lk.lusticc Anwar-ul-llaq at his words and startcd scrutinizing regimc's

actions. particularly decisions of military courts.

'l'hough thc rulings of thc High Courts were creative and careful and they tried to

cstablish thcir right to review rcgimc's actions,ae in which martial law regulations and

orders werc not gcncrally touched in the process of judicial rcvicw and thc judiciary

rcmaincd cautious during this process. When "there was cither no cvidcnce or evidence

ol'inclcpendenl nature then the judges of High Courts interfered with thc scntenccs of thc

n-rilitary courls and dctcntion cases under martial law regulations50".

On thc othcr hand, thc judgcs' optimism proved wrong when Gcncral Zia introduced the

articlc 212-L in thc constitution in October l979st.It restricted the powers of Supreme

Court and also nullificd thc powcr which was reserved for the superior courts by the

Suprcmc court in thc judgmcnt of Ilcgum Nusrat Bhutto's casc. Ilvcn the powcrs of IIigh

Courts wcrc fu(hcr rcduccd through the Presidential Order No.1 ol'1980, promulgatcd on

'* Mir Ilassan and anothcr Vs'l'he State, PLD 1969, Lahore p: 786.
" Op. citc., Paula R. Newberg. Judging the State: Courts and Constitutional Politics in Pakistan,l,: I75.i" Ilanricl Khan, Consritutional and Political Ilistory of Pakistan, Karachi (Pakistan): Oxford LJniversity
f 
)rcss. 100 I , P: 622.

5r 
Constitutional (Sccond Amendmcnt) Order 1979, Pl,D l97g Cenrral Statutes I>:567.
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May 27. 1980. 'l'his amendment order restricted the "writ jurisdiction" of thc IIigh Courts

and banncd thcrn from ieviewing the judgments or scntences passed by military courts or

tribunals.

'['his arncndmcnt was challengcd in Sindh Fligh Court and I]aluchistan Iligh Court.

Although Sindh IIigh Court dcclared it valid later on by majority opinion but llalochistan

Iligh Court sustaincd its confront. 'l'he govemment filed an appeal in the Supreme Court

againsl thc judgmcnt of Baluchistan lligh Court. The appeal was pending and it became

vcry dilficult lbr Supreme Court to overrule the findings of the Ilalochistan High Court.

In thc mcanwhile, Provisional Constitution Order (PCO) 1981 was issued which proved

thc Gcncra I /.ia's victory proclamationt'.Th. PCO put a formal end to the necessity

rcgimc as sanctioncd by the Supreme Court in Begum Nusrat Bhutto's caset'.

'lb punish and cmbarrass them further, superior court judges were required to take a ncw

oath to uphold thc PCO and not all were invited to do so. 'l'he PCO transformed martial

regimc into a martial state5a.

3.1.2 Changcs in .Iudicial Structure

(ieneral /.ia cnjoyed thc blessings ofjudiciary for all his political intercsts from thc very

bcginning55. FIe discussed with the Chief Justice of Pakistan almost all significant legal

issucs. including the appointments of the chief Justices of the High Courts as acting

governors of their rcspective provinces and also got the legality of his martial law from

t' {)p. citc., Paula I{. Ncwberg, Judging the State: Courts and Constitutional I'olitics in Pakisran, p: I ll0.tt Sulcman Vs. Prcsidcnt Special Military Court (case) cited in Mir Khuda Bakhsh Mari, tl Juttge May
Speak, Lahorc (Pakistan): Ferozsons (Pvt.) Ltd, 1990, PP: 96-120.t' ibid, I'}aula I{. Ncwbcrg, Judging the State.
55.lusticc (l(etd) Khaja Muhammad Ahmad Samdan, Role of theJudiciary in the Constitutional Crisis o/'
l'ukistttn, l.ahorc: Sang-e- Mecl Publications, 2004, P: 87.
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.iudiciary and lastly he successfully removed Zulfiqar Ali Bhutto through judicial proccss

but all thcsc supports and compromises couldn't stop him to undcrminc the judiciary.

Martial law ordcrs were uscd for the structural changes in the Judiciary. General Zia

was cmpowered to amend the constitution by the Supreme Court in the judgment of

Ilcgr"rnr Nusral lJhutto's casc, this opportunity was availcd aggressively and hc madc

amcndmcnts in thc constituti<ln whatever he liked. Irederal Shariat Court was cstablishcd

to implcmcnl thc Islamization program which was responsible to rcview thc existing

laws in Pakistan whether they were in conformity with the injunctions of Islam and

dcclarc thcir validity. Unfortunately, it couldn't work indcpcndently and most of its

.ir.rdgntcnts wcrc challcngcd and got changed accordingly. Likc, Fcdcral Shariat Court

judgcd two cascs, onc was the 1963 Press and Publication Ordcr and thc othcr was 1952

Sccurity ol'Pakistan Act incompatible with the principlcs of Islam, about which appeal

was madc by thc rcgimc in the Supreme Court against this decision because its political

programs wcrc in.lcopardy.

In ordcr to exert his pressure, General Zia adoptcd very unique proccdurc

to rcmovc thc judgcs of thc Federal Shariat Court, implemented with the help of articlc

203C of thc Constitution of Pakistan, according to which a judgc is appointed for a tenurc

ol'thrcc ycars can be extended by the President and may bc rcmovcd by him any timc

without showing any rcason which is quite contrary to the procedure followcd for thc

.iudgcs ol'thc Supcrior Court, in this way the services of a judge of l.'ederal Shariat Court

sccms to bc thc most unsccured scrvice in Pakistan. In this way evcry judge remains

undcr thc prcssurc of the exccutive. It seemed that GeneralT,ia wanted the interpretation

o[' Islarnic iniunctions as he desired not according to thc findings of thc l]ederal Shariat

(lourt.
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'l'hc process of bringing changes in the judicial structurc was not stopped till the crcation

ol'a ncw court, hc also made extensive changes in the constitutional provisions rclating to

thc sr"rpcrior courts, which includes the removal ofjudges beyond the article 209(7).l,rkc,

a judgc of a IIigh Court.may be transferred to another High Court under Article 200 and

may bc appointcd as a judge of the Federal Shariat Court undcr Article 203-C, and if they

don't acccpl thc transler hc will cease to be retired. Various govcrnmcnts havc cxploited

thcsc provisions of the constitution either for getting rid of unwanted judges or for

harassmcnt and punishment of independent judges.

3.1.3 Appointmcnt of thc Judges of the Superior Courts

Pakistan lbllowcd the same system ofjudicial appointment in its first constitution in 1956

as was cstablished during the time of British India, which was retaincd in subsequcnt

constitutions of 1962 and 1973.

'l'hc systcm of the appointment of judges has conlinuously been manipulated by

no1 only thc rnilitary regimes but also by the civilian governments and made

appointrncnts on pcrsonal or political consideration. 'fhe martial law regimes had been

morc illogical and disgraceful for the appointments of the judges in the supcrior courts,

in vcry lbw cases mcrit has been considered which is one of the main reasons in

Lrndcrmining thc sovcrcignty of the judiciary. Likc, during thc vcry first military rcgime

of (icncral Ayub Khan, the gross violation of the procedurc providcd by the

constitution, the practice of interviewing the judges before appointmcnt to thc High

Courts. [)r. Nasccm Ilassan Shah was himself interviewed and selected by the same
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board56. In that process , thc consultation of thc Chief Justicc of Pakistan and the Chicf

Justice of thc conccrncd High Court or their participation were not considcred necessary.

'['hcrc wcrc two signilicant judgments of the Supreme Court in the cascs of "Al-Jehad

'l-rust Vs licclcration of Pakistan" (1996)57 and "Malik Asad Ali Vs Fcderation of

pakistan" (1998)5u. It was to chcck the use of arbitrary power by thc executive for

appointing the judgcs in the superior judiciary. 'fhe Supreme Court rulcd in thesc

juclgrncnts that Chicf Justice of a I{igh Court and Chief Justice of Pakistan will be

app6iptccl on the basis of scniority in the absence of any strong reason to the contrary to

bc rccordcd by the cxccutivc.

Accorclir-rg to the judgment, the opinion of the Chief Justiccs for appointment of judges o

thc supcrior judiciary was obligatory on the exccutive and in case of diflercncc ol'

opir1ion, it should rccord the well-built reason to be justifiable. But unfortunatcly thesc

two vcrdicls could not prcvcnt General Pervcz Musharraf from abusc of the authority to

appoint judgcs, likc thc appointment of next senior judge instead of Falak Shcr, the most

scnior judgc who was rccommended by the Chief .Iustice of Pakistan showcd the brcach

of'thc Suprcmc Court rulings in "Al-Jehad'l'rust Vs Fedcration of Pakistan" and also not

in I'avor o['thc approval of thc Chief Justice of Pakistan.

3.1.4 llcmoval of thc Judgcs

'['l-rc arLiclc 209 providcs the whole procedure and structure for the removal of a judge of

tlrc supcrior courts wl-rich also protccts the services of those judges under Article 209(7)

ol' thc constitution of Pakistan. It also restricts the removal of judges by adopting any

"' Chicl Jusricc (l(ctcl) Dr. Nasim I'lassan Shah, Ahad Saz Munsif, Lahorc (Pakistan): Alharnad

l)ublicatiorrs, 1991 , P: 49.
s7 Al-Jclrad'l'rust Vs. l;cdcration of Pakistan, PL'D 1996, SC, P: 324'
t* Malik Asad Alivs. Ircderarion of l)akisran scMIl 1998, P: I l9 and PLI) l99tl, SC, P: l6l.
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othcr proccdurc outsidc thc boundary of the said Articlc. Suprcmc Judicial Council is

constilulcd by this article. 'l'hc Suprcme Judicial Council can bc dirccted by thc prcsidcnt

ol' Pakistan to find out thc issuc against a judge of the Suprcme Court or a I-ligh Court.

Such inquiry can bc initiatcd on either of the allegations that hc is guilty of wrongdoing

or is unablc to perlbrm his duties. After conducting inquiry the Presidenl may remove thc

judgc lrom his ofl'rcc undcr thc rccommendation of SJC.

Provisional Constitution Orders (PCOs) wcre cnforccd by military rcgimcs,

which wcrc uscd lilr arbitrarily removal of judges and ovcrall, almost 80 judges of thc

supcrior courts along with scveral Chief Justices were rcmovcd from thcir officcs with

thc hclp of I'}COs at different stages. If we notice the time pcriod of General /.ia, hc

issucd thc l'}CO in 1981 and removed almost more than adozcnjudgcs of IIigh Coufls

including Chicf Justice of Raluchistan High Court and four judges of thc Supreme Court

along with thc Chicf Justice of Pakistan.

(icncral Musharraf followed it in January, 2000 in which the Chief Justice of

I'akistan along with six judgcs of the Supreme Court and seven judges of thc IIigh Courts

wcrc rcmovcd from thcir offices. fhis action was repcatcd again by Gcneral Musharraf

durir-rg his tcnurc whcn Justice Iftikhar Muhammad Chaudhry was not only suspended in

March. 2007 but also kept him under house arrest up to fivc days. But contrary to the

prcvious rcsponscs of judiciary, this suspension was challengcd by Justicc Iftikhar in thc

Suprcmc Cour1. and hc was rcstored, under the ruling of SJC.

In order to curb thc indcpendence of judiciary further, right after six monlhs, Gcncral

Musharraf took the most disappointing and historically drastic stcp by enlbrcing the PCO

otr Novcmbcr 3.2007, in which twelve judges of the Suprcme Court including the Chief

.luslicc of Pakistan, and morc than lour dozen judges of thc Iligh Courts wcrc removcd
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including two Chicf Justices of two Iligh Courts uffeasonably. 'fhese all judgcs wcre not

only dcposcd bu1 were kept under house arrest for several wceks bu1 this time period

lastcd till March 2008 for CJ of Pakistan. Such practice was a unique chapter of judicial

and as wcll as political history of Pakistan which had never been adopted by any of thc

military dictators.

3.1.5 Manipulation of thc Courts

Almosl all succcssive military governments, manipulated the judges for getting the

favorablc dccisions. I-ike, General Zia's military coup was challenged in the Supreme

Court by Ilcgum Nusrat Bhutto which was entertained and datc was announced for

hcaring. In the meanwhilc, the independent judge; Justicc Yaqoob Ali Khan could not

stay bchind in ol'ficc up to the hearing date of thc petition and thc new Chiel Justicc

Anwcr-ul-l Iaq empowered Gcneral Zia by granting the lcgitimacy certificate and

providcd consent to perform all legislative measures. Gcncral Musharraf followcd thc

samc practice in order to legitimize his coup in October 1999 and repeated his action on

Novcmber 3.2007 when his "declaration of State Emergency" was challenged in the SC,

as a rcsult hc rcmoved 12 out of 17 judges of the SC and thc ncw reconstituted SC

grantcd him thc cligibility vcrdict.

Judicial proccss was rnisused by military dictators for political rnaltreatment. Like, in the casc of

/,ultiqar Ali llhutto, General Zia's manipulation ofjudges facilitatcd him to extract from the courl

a dcath scntencc l-<tr /.. A.llhutlose. Justice Mushtaq, who was anguishcd and hcld a fecling of

rcscntmcnt against lJhutto, was chosen by General Zia,and appointed as acting CJ of LtlC who

'" Atrupama, l)resiclential Autocracy in Pakistan,Jaipur (lndia): Aalekh Publishers, 1999, I'}: 153
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made thc scloction of thc bench for Bhutto's trial much carcfully.60 tJndcr qucslionablc

procccdings. Maulvi Mushtaq and his full panel, of course, found Zulfi Ilhutto "guilty" of

"murclcr "as charged, and scntcnccd him to "death" in March of 197861.'fhis dccision of

Lahorc IIigh Court, was challcngcd with the help ol'an appcal by Ilhutto but the samc

dccision was cndorsed by SC' under another infuriatcd Chief Justicc Anwer-ul-l{aq. 'fhe

Suprcmc Courl sustaincd thc .iudgment of LHC by majority opinion of four to thlcc. Onc

ol- thc rcbcllious judgcs, Justicc Patel confessed in his latcr lifc that he rcmained undcr

hcavy strcss whilc hearing Ilhutto's appeal62.

3.1.6 Pcrsccution of Independent Judges and Interfcrence in the Judicial

I'rocccdings

It is cvidcnt liom thc judicial history that Army ol'Pakistan cxcrtcd its influcnce by

intcrl-cring in 1hc judicial procecdings of the court and elfcctively pressurizcd the

judgmcnts of thc courts even during civilian governments, bu1 its intcrvention during

military rcgimcs had bccn vcry obvious and disgraceful. For cxamplc, when ()encral /,ia

cstablishcd thc 'l'ribunals. in 1977, consisted of a Judge of IIigh Court and a l]rigadicr

liom army so as 1o makc a decision about the allegalions of wrongdoings againsl

politicians and burcaucracyo'.

Ilcsidcs thcir rolc during military regime, army did impedc in the judicial mattcrs evcn

during civilian govcrnmcnts. Iior examplc in 1996 l)enaz.ir govcrnment could not appoint

"" Ilamicl Khan, Constittrtional and Political History of Pakistan, Karachi (Pakistan): Oxford LJniversity
l)rcss, 2001, P: 598.

"l Stanlcy A. Wolpcrr, Zutfi Rhutto o/'Pakiston: his li/b and times, New York: Oxford lJnivorsity ]'rcss,

1993.I'}:i46.

"r n ltal'(lauhar.'l'futughts A./ier T'houghfs, Lahore (Pakistan): Sang-c-Mccl Publications, 1998, P: 198.

"r Justicc (ltctcl) Sharnim Ilussain Kadri,Jutlges and Politics,l,ahorc (t'}akistan): Jang Publishcrs, 1990,
I'l': i6-3ti.
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justicc '/2hidas thc Chief Justice o1 Sindh High Court cluc to strcss from thc army against

his appointnrcnt('4.

3.2 Civilian governments and Judiciary

.luclicial inclcpcndcncc in Pakistan cannot bc achieved in the presence of a powerful

cxccutivc. which can easily be examined fiom several aspects. Jurisdiction of judiciary

has always bcen influcnced in both military as well as civilian governments. Iloth types

ol-govcrnmcnts used to fulfill their vested interests. 'l'he basic diffcrcnce betwecn them is

thc rangc and mcthods of intervention in the matters of judiciary.

3.2.1 Appointmcnt and Removal of the Judges

'l'o cnsure thc indcpendence of thc judiciary the appointment of judgcs is of supreme

irnportancc. 'l'he problcm started when the appointment in judiciary had been done on the

basis of pcrsonal consideration. 'l'hc vcry such step was takcn during thc govcmment of

(iovcrnor (icncral of pakistan, Ghulam Muhammad, who appointcd Justicc Munir who

was thc Chicl' .lusticc of Lahore I{igh Court at that time, as the Chief Justice of the

Fcdcral Court. lt was done when the first Chief Justice of thc }rcdcral Court, Sir Abdur

Itashid rctircd in June 1954 and the seniority of the Fedcral Court Justicc A.S.M Akram

was ignorcd('5.

Instead of stopping this practice, the subsequent civilian govcrnments followed the

lbolprilts ol'this rcgimc, like Zulfiqar Ali Bhutto politicized thc iudicial appointment in a

way that most of thc PPPs mcmbers wcre appointed as judgcs including office pcrsonals

as wcll, with clear cut purposc that they would defend the policy and objectives of the

,,, C.hicf Jusricc (Retd) Sajjad Ali Shah, Law Courts in a Glass llouse, Karachi ( Pakistan): Oxford

t)nivcrsity Prcss. 200 l. P: 261i.
,,t nllcn Mc(irath, 'l-he Destntction of Pakistan's Democracy,Karachi (Pakistan): Oxford [Jnivcrsity Prcss,

2000, p: 195.



42

party66. In thc samc rcgimc, he appointed a junior judge as the Chief Justice of Lahorc

IIigh court at thc end of 19J6, after the retirement of thc Chicf Justicc of l.ahorc IIigh

Court who surpasscd almost more than l}judges and those were more compctent than

61nlm

Anothcr tool in the hands of government is the arbitrarily removal of judgcs and the

protoclion o[ tcnure which is the most important condition nccdcd for judicial

indcpendencc. Although the constitution has provided the proper structure for it but not

only military bu1 civilian governments had been deviating from it. In the government of

'/,ult1c1ar Ali Ilhutto lrifth Constitutional Amendment in 1976 was passed dcspitc the

scvcrc crilicism lrom thc opposition parties, it reduced the tenurc of thc CJ of the

Supremc Court and High Courts to five and four years correspondingly. 'l'his step was

taken to gct rid of thc unwanted Chief Justices of thc Fligh Courts. According to

amcndmcnt thcy had two options eithcr to get retire from officc or to assumc thc officc as

scnior rnosl judgc of thc court and il the judge of a IIC did not admit appointmcnt as

judgc ol'thc Supreme Court, he would be deemed retircd that is the violation of the

provision which provided the protection to the judges under Article209(7) of the

Constitution. 'l'his amendment was made especially to remove Chief Justice of LHC

.luslico Sardar Muhamma<l Iqbal68.

Unlbrtunatcly, the govcrnment of Benazir Bhutto( 1993) left bchind all previous

govcrnmcnts in thc illogical appointments of judges in thc superior judiciary. Justice

Sajjad Ali Shah was appointed as the Chief Justice of Pakistan superseding his three

t"' 
I lamid Khan, !'he Judicial Organ, Lahore (Pakistan); Freedom l"orum for Human Rights and

I)cvclopmcnt. 1999, P: 63.

"7 Justicc (ltctd) Dorab Patel,'l'estament of a Liberal, Karachi: Oxford Univcrsity Prcss,2004, P: 158.
68 Justicc (l{ctd) Javid lqbal, The Judiciary and Constitutional Crisis in Pakistan: I"r.tunders' lspiratictns
ond'l.odoy's llealities, ed. Ilafeez Malik Karachi (Pakistan): Oxford [Jniversity Press, 200 l, P: 69.
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scnior colleagucs, in the govsrnment of Benazir Bhutto rn 1994. Shc as a hcad of

govcrnmcnt. violated the forty years tradition of appointing thc senior most judge of the

SC as thc Chicl'Justicc of Pakistan. The newly appointed Chief Justicc, Justice Shah was

clcmandcd to providc his writtcn resignation in advance for, in casc he failed to oblige the

I'rimc Ministcr6e.

'l'hc ncxt targct of thc government was the High Courts' judgcs, wherc she wanted to

appoint such judgcs who should be loyal to her govcrnment and should be from hcr party

yct whcn thcy wcrc unfit for such appointments, it was cxposcd in front of thc Chicf

.lusticc70. Irollowing the samc planning, Benazir's government appointcd 20 additional

judgcs in thc LIIC at a time against the advice of the CJ of I'akistan in August 199471.

An advocatc in thc Supreme Court Ilabib Wahab-ul Khairi filcd a dircct "constitutional

pctition (No. 2911995)" in the SC. This petition was filed in May 1994 but it was fixed

lor lrcaring on July 16, 199572. It was on behalf of "AI-Jchad 'lrust" testing the

appointmcnt ol' Justicc Saad Saud Jan as acting CJ of the SC in April 1994 and requircd

his vcrillcation as pcrmancnt CJ. IIe also required explanation of thc articlcs of thc

constitulion conccrning the judiciary including the appointment of 20 additional judges to

thc LIIC.

On March 20, 1996, thc Supreme Court announced a majority judgment of four to onc

ald inlcrprctcd a varicty of articles of the constitution, in this historic case (commonly

known as Judgcs' case) hnd announced the historic judgment which was highly praised as

"" Chicl'.lusticc (lfctd) Sajjad AIi Shah, l,aw Courts in a Glass llouse, Karachi (Pakistan): Oxford

llnivcrsity Prcss, 200 l, I'P: I 87- l8ti.
'" lbid, Chief Justicc (Retd) Sa-ijad Ali Shah, I'aw Courts in a Glass House,I'P 269-270.

'' lbid. l,- 271 .

7r Chicl'Justicc (l{ctd) Ajrnal Mian, A Judge Speaks Out,Oxford Univcrsity Press,2004, P:176.
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a milcslonc at homc and abroad. 'l'his judgment rejuvenatcd the judiciary in PakistanT3.

Ilut instcad of acccpting it, the Federal Government under Benazir Bhutto intensely

dcnounccd thc judgment and more over, one of the Federal Ministers even explained it

as an act of trcason and harsh statements were passed inside and outside the parliamentTa.

ln ordcr to fulllll thc permanent vacant seats in the Supremc Court, CJ Sajjad Ali Shah

rccommcnclcd livc judges from threc High Courts in the 3rd weck of August 1997.'l'hc

cxccutivc particularly thc I'M, couldn't providc any logic for resisting this

rccommcndation cxccpt for the reason that two ol the rccommcndcd judges from LHC

wcrc not acccptablc to him, quite contrary to the Supreme Court's ruling in the Judges'

casc75. In ordcr to make more obstacles in the way of rccommendation, the Iredcral

govcrnmcnt passcd a notification on August 21, 1997, under Article 176 of the

Constitution aiming at reducing the SC judges from 17 lo 72, as a result of the petition

lilcd by thc SCIIA, governmcnt withdrew the notification on Scptember 5 and original

strcngth of scventeen was restored but government showed the delaying tactics upon the

implcrnentation of the rccommendations of the Chief Justicc.

3.2.2 l'ressure on the Judges to get Favorable Dccisions

'l'o gct good dccisions more or less all governments in Pakistan tried to pressurizc thc

judgcs. In ordcr to fulfill this objcctive, the executive somctimes degraded and harassed

thc judgcs. 'fhey didn't honor the verdicts and orders of the courts.

Likc. thc vcrdict of the Chicf Court of Sindh against the ordcr of the Governor Gcncral to

suspend the first Constituent Assembly of Pakistan was reversed by the Federal Court

under prcssure which was revealed later on by the only dissenting judge, Justice

" n l-Jchad'l'rust Vs I"cderation of Pakistan, PI-D 1996, SC, P: 324.
7r{)p. citc.. Chief Justicc (Retd) Ajmal Mian, A Judge Speaks Out,P:184.
751 larni<l Khan, 'l'he Judicial Organ, l,ahorc (Pakistan): Freedom l'-orum for Hutnan Rights and

l)cvclopmcnt, 1999, I': I41.
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CorncliusT6. In another instances, a former Chief Justicc of LI{C, .lusticc Kadri recalls

thal during /.ulfiqar Ali llhutto's regime, "all tactics fair and foul were adopted to

humiliatc and intimidate thc judges" during the hearing of a case in which thc

govcrnlncnt had intcrestTT.

7lll1qar Ali llhutto called Justice Kadri for a mceting and inlbrmed him that thc

govcrnmcnt wantcd thc decision in its favor in all the cases which had becn losing Justicc

rcfuscd and as a rcsult he and his family was threatened by a prominent figure of the

govcrnmcnt Itao ItashidTs.

3.2.3 I'ersccution and Degradation of the Judgcs

Ilathcr than giving due consideration to the judiciary the civilian governmcnts in Pakistan

always publicly dcgradcd thc judgcs of the superior courts. If the judges continued to

rcsist and lried to follow the rule of law so, a variety of lawful and unlawful mcasures

wcrc uscd against thcm.

Oncc during thc govcrnment of Zrifiqar Ali Bhutto in 1972, all the judges of thc SC and

LIIC wcrc summoned for a meeting which happened first timc in history. as such judges

had ncvor becn callcd by any head of govemmcnt in Pakistan. 'l'his mccting was

adclrcssccl in a very highly dictatorial style and the judiciary was criticircd alot.Te .

l)uring thc Nawaz Shari's government the then prime minister, contempt proceedings

wcrc started by thc SC against him in 1997. Instcad of facing the court procceding and

honoring it. his governmcnt took offensive measures against thc CJ of Pakistan like, thc

"'Allcn McGrath, 'fhe Destruc'tion of the I'akistan's Democracy, Karachi (Pakistan): Oxford tJniversity,
l'rcss, 2000, l''. 177 .

77 Justicc (ll.ctd) Shamim Hussain Kadri, Judges and Politics,l-ahore (Pakistan): Jang Publishers, 1990,

P:21.

'* Ibid. P: 31.

'" Altal'(;auhar.'l'houghts A/ier't'houghls, Lahore (Pakistan): Sang-e-Mecl Publications, 1998,

I)P:46tl-469.
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distribution of pamphlet against the Chief Justice of Pakistan by thc political activists

bclonging to thc govcrnment's party and ultimately attackcd the court room, at the timc

whcn thc contcmpt proceedings werc being held8o.

3.3 Constitution and Independence of Judiciary

It is vcry disappointing that numerous provisions of the Constitution were lound

contradictory to thc principlc "fully securing the independcnce of Judiciary" cvcn it is

laid down in thc Objectivcs Resolution. Even some clauses of thc Constitution dealing

with thc judiciary disagree with each other. For example, under Article 200(l) of thc

Constitution a president may transfer a judge of a Lligh Court to another I-Iigh Court

without sccking thc pcrmission of the concerned judge and without sceking advice from

thc Chicf Justicc of Pakistan along with the Chief Justices o1'thc concerncd IIigh Courls,

for not more than two years and in case of refusal, he ceased to be retired under the

clausc 4 ol thc ,u-" 
^nt"le. 

which is in direct clash with Article 20g (1)which givcs

constilutional sccurity to the services of the judges of the SC and IICs.

Articlc 203C (5) and Articlc 209(7) of the Constitution also shows thc same conflict

whcrc clausc (5) o1 Articlc 203C talks about a judge of a IIigh Court if he is appointed as

a judgc of the lrederal Shariat Court, in case of refusal he is also supposed to be retired.

Under clause (41)) of Article 203-C(Clausc 4R of Article 203C was

inscrtcd by Gcncral /.ia in 1985 through President's Order No; l4 of 1985), a judge/CJ of

liSC, can bc assigned any other task or office at any time by President which he considcrs

suitablc for him. Article 203C grants solitary and stunning powcrs to the President.

Provisions undcr clause 4B of the said Article are the most shameful and most dangerous

*" Op. citc.. ChiclJustice (Rctd) Sajjad Ali Shah,Iaw Courts in a Glass IIou.se, Pl': 494-508
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to thc indcpcndcncc of judiciary. Such far-reaching powers undcr article 203C secm

ridiculous lbr thc indcpcndence of Judiciary.

Although Article 209 tells about the process of the removal of a judge of the Supcrior

Courts. but it docs not provide any explanation with respect to a situation where the CJ of

I']akistan should bc a part and prosiding officer of the Council specially whcn the Council

is carrying out an investigation under the order of president, into his own capacity or he

should bc substituted, but in all other respects this article is comprehensive and sell'-

cxplanatory.

According to thc Articlc 180, the most senior judge should be appointcd as an acting CJ

of Pakistan in the absence of actual CJ of Pakistan but surprisingly it is not supported by

Arliclc 177 in casc of the appointment of the permanent CJ of Pakistan and samc is the

casc with CJ of a I IC, undcr Article 196. Such circumstances provided an opportunity to

rcgimcs to prolong thc timc period of acting Chief Justices, particularly it happened in

Gcncral '/,ia's ttmc period in order to achieve its hidden motivcs by utilizing the serviccs

of acting Chicf Justices and Chief Justices of their own choicc which proved harmful lbr

an indcpcndcncc structure ofjudiciary.

Articlcs 181 and 182 provide the procedure for the appointment of acting judges and ad

hoc judgcs in the Supreme Court and in the same manner additional judges in the IfCs are

appointcd undcr Articlc 197 in order to meet the tcmporary situation, but thcy were not

lbllow,cd in thc right way and for many years, permanent vacancics had bcen normally

filled by acting/ad hoc/additional appointments who continued for ycars as temporary

judgcs.



48

3.4 Structure of .Iudiciary in Pakistan

3.4.1 ltclation betwecn Bcnch and Bar

'l'hc bcnch and bar have becn described by a former Chief Justice of India as "two sidcs

of thc samc coin and even if one of it gets defaced, the coin goes out of circulation"sl.

According 1o a lbrrncr Chief Juslice of Pakistan, "bcnch and bar are equal partners as two

wliccls of a chariot. In ordcr to provide smooth running, both whccl musl run in

coordinatiot-t" 82.

According to Justicc Verma "Bar" means not merely the lawyers but also the judgcs. So

in adrnir-ristration o1'justicc, lawyers and judges are equal participants.'fhat's why. both

lawycrs and judgcs are callcd "ofhccrs of the court"83.

Mcmbcrs ol'thc bcnch arc drawn from the bar. So, upbringing of both is thc samc. lior a 
t

competcnt iudgc of integrity an honest, industrious and conscicntious lawycr is rcquircd i

;

According to Justicc(Retd) Krishna, "the Bar first lost its finer valucs and thc Ilench 
I

slowly surrcndcrccl....lt is thc advocate of yesterday who has, without scruples, cvaded or

avoidcd tax. fixcd bcnches, practiced communal politics, bribed thc gods of politics and ;

cslablished good public relations and, through cute arts, cultivalcd clients and managcd

.iudges. who bccomcs thc District Judge, or High Court (or Supreme Court) Justicc latcr.

'l'hc judiciary is no1 a lotus which rcmains pure but grows out of dirt"8a.

8r CIricf .lusticc (Rctd) J. S. Venna, New Dimensions oJ Justice, I)elhi: Universal Law Publishing Co. l'}vt.

l.td., 2000, I,: I l.
*'Chicf Justicc (lLctd) Sajjad Ali Shah, Law Courts in a Glass llouse, Karachi (Pakistan): Oxford
[Jnivcrsity Prcss, 2001, l'}: 660.
*t ibi<l, Chicf Justicc (Retd) J. S. Verma, New Dimensions oJ Justice,P:20.
sr.lusticc V. I{. Krishna lyer, Our Courts on'l'rial, Delhi: B. R. Publishing Corporation, l9ti7, I': 16.
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3.4.2 'l'he llolc of Ilar in Protecting Judicial Independencc in Pakistan

It is cluite truc that the lawyers enjoy more freedom than thc judges and they can easily

mold thc public opinion as compare to judges as judges are bound to rcspond to criticism

by thc vcry nature of their office so the responsibility of bar comcs hcre to protect judges

Irom unwantcd criticism.

According 1o thc principlcs of Profcssional Conduct, they havc this liberty to receive thc

supporl of thc bar. l)uring his lecture to the PIICBA on April 20,2007 , Ali Ahmed Kurd

statcd thal lawycrs arc "like soldier of the court" and they havc to strive for the self-

cstccm and lrcedom of the judiciary. According to Muhammad Ikram Chaudhry

Advocatc, "thc bcnch cannot sustain itself respectablc without an appropriatc rolc of thc

lcgal liatcrnity"s5. So, in short mutual understanding and closc cooperation betwccn thc

bcnch and members of the bar are essential. Although the rolc of lawycrs in political

movcmcnts cannot bc ignored but rest of their functions are their core roles to protcct and

strcngthcn thc indcpcndencc ofjudiciary.

3.4.3 ltolc of llar as a supcrvisory body over thc Judiciary

'l'hc most important role of bar is to monitor the performance and conduct of the judges

along with other rolcs likc, to guard the judiciary from extcrnal interfcrence and for

sustainablc liccdom of judiciary. 'fhe mechanism of bar resolutions is adoptcd to indicalc

dcnounce and disapproval if the actions or performance of any judicial officer is harmful

to thc pridc ol'judiciary.

According to one of the principles, if the complaint is proper then it is the duty of an

advocatc 1o rclieve such grievances and on the othcr hand try to redress legally and to

*t Muhammad lkrarn Chaudhry, "l-awyers as Custodian of Independence of Judiciary"', PLJ 1996

Alagttzine, P: 24.
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clclbnd thc complainant and pcrson al-fected86. 'l'hc history revcals that the iudicial

appointmcnls 1o thc supcrior judiciary most of the time took place on the basis of

pcrsonal considerations.

Sincc l9tl0s. lawyers werc vcry active with reference to the criticism against such

appoinlmcnts and challenged the with the help of constitutional pctitions. Sometimcs thc

pctitions wcrc filcd by individual lawyers while often by bar associations, for cxamplc

the lamous historic .judgmcnt in Judges 'case87. But,, unfortunatcly the rolc of bar has

bccomc wcak and its lailurc regarding its duty as a supcrvisory body over the judiciary is

bcing conl-csscd by thc lawycrs*t. L the words of a formcr Chicf Justicc: "thcrc is a

tcndcncy among thc lawycrs to think that they have to be on good tcrms with judges.

Lawycrs would not like to take a stand on certain issues cvcn if thesc are againsl thc

intcrcsts of thc ju<liciary as an institution"8e.

3.5 Lawyers' ltole for the Independence of Judiciary

'l'hcrc is no doubt that the role of lawyers in resisting the external prcssure for thc sakc of

judicial indcpcndcncc is vcry vital and this service ol lawycrs is morc important than all

othcr scrviccs offcrcd by thc lawycrs.

3.5.1 First phase (1947-1977)

'l'hc Ilrst thirty ycars of Pakistan's constitutional history werc not successful with

rclcrcncc to the performance of lawyers, that's why the rolc ol lawycrs as custodians of

judicial indcpcndcncc was quite disappointing. Irrespcctivc of thc typc of governmcnt

*" Ca',or, of Prolcssional Conduct and Etiquette of Advocates, canon # 159, PLJ 1996 Magaz,ine, P: 53.
r"* n I .lcha<l'l'rust Vs l.cdcration of Pakistan Pl-D 1996, SC,p:324.
** Muhanrrnad lkram Chaudhry, "Oorruption in the Judicial System and its liradication with Special

llcl-crcncc to Policc and other Law Irnforcirrg Agcncies in Pakistan", PLJ 1996, Magazinc, P: 18.
*" Chicl'Justicc (l{ctd) Sajjad Ali Shah, l,aw Courts in a Glass llouse. Karachi (Pakistan): Oxford
[Jnivcrsity Prcss, 200 l. P: 660.
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whethcr it was military intcrvcntion curtailing jurisdictions of the courts or the political

govcrnn"lcnt rcmained silent obscrvcr likc the other organs of socicty. No collcctivc eflbrt

has bccn noticcd during this critical period of the constitutional history. Lawycrs even

could no1 criticizc somc of the controversial judgments of the Ircderal Court likc,

"'l'amizuddin Khan's case in 1955", "Governor General's Reference of 1955". According

1o an analyst with rcfercnce to thesc cases: "by giving the Govcrnor Gcneral widc bcrth

and ollcring prcccdcnts to uphold cxecutive intervention in constitutional and lcgislativc

activilics, thc immcdiatc conscquences of the Federal Court rulings were detrimcntal for

l)akislan's dcvcloping polity and particularly for legislative sovcreignty. For thc longer

tcrm, thc oourl cstablished a practice of striking unspokcn bargains with thosc in powcrs

so that its rulings would be obeyed and those in powcr would not feel defied. At a crucial

tirnc of Pakistan's history the judiciary molded this interpretation of prudencc into a

prcccdcnt from which it would later find it hard to depart"eo. As a result, public remained

Lrnawarc of thc logic uscd by the courts to support these cascs, becausc of thc silent rolc

of legal communityel.

.lusticc Kayani. the then Chief Justice of the l,ahorc Iligh Court, statcd his discontent

upon llrc inclficicncy of lawycrs at University Law College, Lahorc on March 30,1957:

"On you, thcrcforc, rcsts the responsibility of molding public opinion and of cxpressing

yoursclvcs lrankly and critically when the government misconducts itself. I am sorry to

say thal vcry ltw bodies of lawyers have regarded themselves with any rcsponsibility in

this mattcr, and I was constrained on one occasion to say in thc coursc of a judgment to

which lour othcr judges were signatories - that except for a fcw songs of mourning no

"" Paula R. Newberg, Judging the State. Courts and Constitulional I'olitics in Pakistar, New York:

Cambridgc lJnivcrsity Prcss, 1995, P: 31.

"' Allen McGrath, 'l'he Destruction of Pakistan's Democracy, Karachi (Pakistan): Oxford [Jniversity Press,

2000. l': 202.
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bar associations had found thc strength or dignity to express strongly on the taking away

of thc writiurisdiction in 1955"e2.

An<lthcr prccedent of the apathy of legal organization was not only the endorscment of

thc martial law of General Ayub Khan in 1958 and of General Yahya Khan in 1969 but

thc bar associations arranged functions in the honor of the martial law authoriticse3.

'l'hc civilian govcrnment of Zulfiqar Ali Bhutto was also the witness of thc attack on thc

ipdcpcldcncc ol judiciary but through constitutional mcans. I-lis govcrnmcnt passed

scvcn Constitutional Amendment Acts, out of which fivc were harmful for judicial

indepcndent status.

3.5..2 Sccond phase (1977 to March 2007)

'[hc scconcl phasc(l 97] to March 2OO7) was quite different from thc ltrst one where

lcgal comlrunity appcarcd to bc vcry strong and proactive and it was satisfactory and

ovcrall oommendablc.

After thc r-narlial law of General Zia, laryers started showing serious resistance,

dcrnanding the rcstoration of the Constitution, conducting thc gcneral clections, lifling of

martial law and rcstoration of the powers of thc judiciary. All impoaant court decisions

lrad bccn analy.zingby the legal community including Professors of law through articles.

'fl-re most important cases included Bhutto's trial and his conviction as well as thc

Suprcmc Courl dccision in Begum Nusrat Bhutto's case in which validity was givcn to

rnartial law of 1977. Such circumstances created an environment which bccarne

challcnging lbr thc military regime and the legal community faccd its advcrse rcsults.

pcrmancnt bcnohcs of LLIC at Rawalpindi, Bahawalpur, Multan and were set up in198l

,, Malik I{. Kayani, Nor the Whole'l'ruth, l,ahore (Pakistan): Pakistan Writcrs' Cooperative Socicty,

2002,l': 51.

"Justicc(l{ctd)DorabPatcl,'l'estantentofaLiberal,Karachi: OxfordUnivcrsityPrcss,2004, }':103'

r
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in ordcr 1o dispersc the lawyers of I.ahore I{igh Court I}ar Association who wcre thc

main activists lbr anti-rcgimc activities in the hub ol'l,ahorc, and that's why thcy wcrc

punishcd like thisea.Along with that the disciplinary powcrs of advocates which had been

ir-r thc hands ol' IJar Councils were handed over t<l IIC and the SC in Gcneral Zia's

rcgimc. Scvcrc rcsistance and refusal to give up their powcrs fiom lawyers community

lorccd tho rcgimc to rcvcrsc this law in 1987 and their disciplinary powers wcrc rcstorcd.

In this phasc thc appointmcnt on mcrits was given too much importancc by lawycrs and

challcngcd all thosc appointments before High Courts and Suprcme Court in advcrse

CASCS.

h-r thc casc of (ieneral Musharraf, when PCO was issued, so six judgcs rcfused but newly

copslitutccl SC grantcd him thc validity and tenure for thrcc ycars. Again hc got himsclf

clcctcd as a prcsidcnl through controversial referendum ol 2002 and also issued LI]O,

with thc help ol which almost 80 articles of the constitution wcre amendcd. Iloth steps

wcrc challcngcd wherc SC rejccted the application rcgarding LliO, and govcrnmenl

issuccl thc cxtcnsion in thc rctircment age of the superior courts aftcr two days.

'l'his was not acccptcd by lawycrs and thcy asked thc judgcs of thc supcrior courts to

dcclinc thc cxtcnsion but unfortunately, they didn't lbllow thc line. 'fhc lawycrs

continucd thc protcst against LFO and extension of agc, they also gave dcadline ol

licbruary 2g 2003lbr dcclining the extensiones. March 8, 2003 was an actual retirement

agc ol-.lus1icc Shcikh Riaz Ahmcd the then CJ of Pakistan, lcgal community askcd him to

gct rctircmcnt without taking extension, it was also declared that othcrwise his day of

rctircmcnt March 8, 2003 would be observed as a Black Day. Unfortunately, hc acceptcd

"' I Iigl., (loults (pstablishment) Order, (Punjab Amendment) Ordinance , 1981, Available at

http ://pun jab laws.gov.pk/laws/343.html
"' 'l'hc NIrWS lslamabad, "'l-hc Agc of Controversy", February 23,2003'

I
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thc cxlcnsion and lawycrs observed March 8 2003 as the Black Day in the judicial history

ol'l)akistatr.

Lawycrs continued their protests and held different conventions in major cities like,

[.ahorc. lslamabad. Karachi, Quetta and Peshawar to mobilize public opinion. Bar

rcsolutions wcrc also passcd but I-IrO sustained with the help of 17th amendmcnt adopted

by a parliamcnt. llowcver the extcnsion in thc retircmcnt agc was dropped by the

parliarncnt and all the previous judges went on retirement.

Although it was a big succcss for lawyers as its leadership became morc rcsponsive but

thcy couldn't lift themselves up above the level of political affiliation because all political

partics havc cstablished thcir ties with lawyers. fhat is thc main reason, that thc rcaction

tiorn lawycrs had not bccn so sevcre in civilian governmcnts as was during military

rcgimcs, likc in onc ol'thc cases, which took place in the civilian government of Nawaz

Sharil' in which thc SC was physically attacked by political activists bclonging to

pML(N) on Novcmber 28. 1997. 'l'he bar associations boycotted the court proccedings

but no cllcctivc mass movement was started against the govcrnment for dcgrading the

clignity and indcpcndcncc of the judiciarye6.

3.5.3 'l'hird phase ( March 9,2007- March 16,2009)

In thc third phasc of thc lawyers' role was the most reactivc time period in the political

history of Pakistan and judiciary as well. It was the same military time period of Gcneral

Ircrvaiz Musharral. whosc stcp of arbitrary removal of CJ Iflikhar Muhammad Chaudhry.

on March g. 2907 crcatcd a wavc of restlessness among lawyers to such an cxtent that it

has bccome a rcvolutionary period of Pakistan's Judicial history.

"" Chicl Jusricc (l(ctd) Sajjad Ali Shah, l,qw Courts in a Glass l{ouse, Karachi (}'}akistan): Oxford

LJnivcrsity Prcss,200 I, I':517.
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'fhc judicial crisis was started when the then General Musharraf took unfavorablc

dccision against CJ. 'fhe suo motto actions of CJ becamc the major rcason for this stcp

spccially thc case of Steel Mill and the case of missing persons. whcreas the court also

startcd hearing the cases in order to ensure the maltreatment of power or misuse of

authority including large-scale investigations in politically controvcrsial cases, which

angcred thc ruling rcgimc and bccame the major rcasons for extra constitutional stcps of

Gcncral Musharral. With thc help of an indepcndent rulings liom 2005 to 2007 and

through rcinstating Chaudhry in July 2007 the Court gained "popular legitimacy" and

bccamc capablc of driving collective actioneT'

As a rcsult Gcncral Musharraf, the then President asked the Justice Iftikhar, the CJ of

Pakistan to rcsign on the basis of alleged misconduct which was rcfused by the Chie{

Justico and he was suspcnded as a result and remained under house arrest in army officc'

I.Jndcr Articlc 209, Prcsident Gcneral Musharraf refcrred thc case to the Suprcme Judicial

Council lbr conducting inquirye8.

'fhc Chicf Justice's refusal to resign in a country likc Pakistan where the rnilitary

had rulcd politics lbr almost more than thirty years represented appallingly drastic break

Iiom political and social norms. In recognition of his individual efforts to uphold the

lcgal systcrn,s lundamenial commitment to freedom, justicc and equality, the prestigious

,,Mcdal of Frecdom" at thc Harvard Law School been awarded to Justice chaudhry who

bccalrc thc third pcrson in history who received it. 'l'he Ncw York city Rar Association

"' Abdullah Frccd Khan, "'l'hc Pakistani l-awyers' movement and thc popular currency of judicial powcr"'

Paki.slcrn I-larvarcl Law ileview,Vol' 123, No' 1705,20 l0' p: l7l8'

e8'l'ariq Ilutt, "lftikhar ccases to bc chicfjustice",'lhe News' March l0' 2007'
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awardcd him, an honorary membership for this courageous stcpe'. 'fhe international

rccognition of thc lawycrs movement by the human rights organizations and lawycrs, was

quitc supportivc that increased pressure on the military governmentl00.

'['his was l.rrst time in the political history of Pakistan that the lawycrs left their

political affiliation and showed an unprecedented unity for the iudicial causc, in which

thc last objcctivc was achicvcd and Chief Justice Iftikhar was rcstored through a "historic

dccisi<ln,'of the SC on July 20. 2007.lt was done by thc rcstless cfforts and sacrificcs of

lawycrs and the Pakistani nation.

I;rom lcgal point of view, the suspension and reference against Chief Justice Iftikhar was

challcngcd in thc SC through 23 constitutional petitions. Aftcr achieving thc third

objcctive ol' thc rcstoralion of Chicf Justice, thc lawycrs' organization dcclarcd thcir

fletcrmination to carry on thcir effort till the establishmcnt of rule of law and the

indcpcndcncc ol judiciary in Pakistan.

'l'hcir stand was that Gencral Pcrvez Musharraf was unconstitutional Prcsidcnt and along

with it hc was ineligiblc ro contest the Presidential election of Octobcr 2007 bcing the

Chief of Army Stafl.

So lawycrs selccted .Iustice (Retd) Wajihuddin for the Presidcntial election as their

candiclatc just to crcate locus standi. But the challenge bcfore the Chicl I'llcction

Commissioncr was ovcr-rulcd and nomination papers of Gcneral Musharraf wcrc

accepted. 'l'hough thc clections were allowed but Supremc Court llcnch banncd thc

"" Azmat Abbas and Saima Jasam, "A Ray of tlope: Thc Casc of t'awycrs' Movement in Pakistan" in

l,ukistttn; lletrlitlt, l)enial ancl the Complexity of its state (forthcoming book of Ilcinrich-Boll-Stiftung, in

thc publication scrics on promoting Dcmocracy under Conditions ol Statc l"ragility), Lahore(Pakistan):

I lcinrich-tloll-Stifiung, 2009, p :12.

""'ibi<j. Az.malAbbas and SaimaJasam, "A Rayof IIope: TheCase of ['awyers'Movement in Pakistan"'

p: 11.
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lllcction Commission lbr issuing the notification of the result till a final dccision on the

pctitionslol.

'l'hc govcrnmcnt party was doubtful about the decision in their favor bccausc of thc

rcmarks of thc ludges on the bench so, in this state of mind and to preempt thc Court's

vcrdict, Gcncral Musharraf promulgated Provisional Constitution Order (PCO) 2001 and

dcclared extra-constitutional emergency in the state on November 3 2007 ' Constitution

was suspendcd and judgcs rcquired to take fresh oath on selcction basis. Almost fifty

judges o1'supcrior courts refused to take oath and all ol thcm including presidents of

SCIIAI r\itt.at.Ahsan, the deposed chief Justice Iftikhar, thousands of lawyers, members

ol civil socicty, political activists, wcre under house arrest till March 2008. fhe complete

boycott of ncw judges of the SC and HC was observed'

.[.hc rolc of thc barrister Aitzaz Ahsan was the major one. who organized thc

crowd and thc bar associations. I'he co-lawyers confessed his efforts and appreciated by

saying that ,'it was through his intelligence that ws gaincd the conlidence of the

pcoplc"l02.

'l'his was thc slratcgic coordination of the campaign of thc lawycrs movement' which

improvcd by the hclp of Pakistan Bar Council who conducted a National ['awyers'

convcntion in Islamabad on February 9, 2008103. The resolution denounced the human

rights abuscs took placc under emergency rule and showed thc determination of lawyers

to restorc all the mcmbers ol judiciary as per November 3,2007 '

,,,r Iflikhar A. Khan, "SC kceps Musharraf s fate in its hands", Dawn, Octobet 6,2007 '

,"t Jamcs'l'raub, "'l'he l-awycrs'Crusade", Pakistan, New York'l'imes, luly 01, 2008' available at

hrtp://www.nyrimes.corn/2OOSiOOIO t lmagazinel61PAKIS'l'AN-t.html?pagcwanted==print, acccssed, 5-7 -13 '

,,,, ibicl
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Anothcr aspect of the lawyer's movement was its campaign for international support

bcsidcs crcating pressurc on the Musharraf regime domestically. Chicf Justice Chaudhry

pcrso,ally ,,wrotc lctters to olficials in the United States and LJnited Kingdom calling lor

thcir suppo.lrt 
I 04.

It was a shocking moment for lawyers when new civilian govcmment showed rcluctancc

to reinstate the judgcs under the president Zardari govemment. According to one of thc

scholars ,,Stcphcn p. Cohen" who writes in his 2004 book, "'fhe Idca of Pakistan", "thc

political lca{crs wished Pakistan to be democratic, but thcy wcre not willing to make it

s.,,. 'l'hc deal bctween two major political parties showed the samc historical political

sccnario <iuring the lawyers movement when they were indecisive about the rcstoration of

judgeslos.

Lahorc l{igh Court IJar Association on January 21,

movcmcnt, in order to get 10 million signatures on a

thc parliamcnt at thc end of long march which

2009 started a 10 Million signaturc

large white cloth to be presented to

was later announced bY lawYcrs'

community.

It is provcd by history that a dictator like Musharraf couldn't do whatever he

wantccl, in thc prescncc ol "an outspoken chief Justice, a rebellious group of judges,

thousands ol' Iawycr-activists, dozens of civil society groups, opportunistic political

partics, a sympathetic mcdia, and hundreds of thousands of ordinary Pakistani protesters

,,,,,Opcn lctter from thc Chief Justicc of Pakistan', Posted on January 31,2008 by IIRCP, I]uman Rights

Comm ission ol pakistan, http://hrcpblog.wordpress.c om/200810113 I iopcn-letter-from-the-chief-justice-of-

pakistan/, accesscd, 5-1 -13.
,u, Jamcs'l'raub, "'l-he Lawyers'crusade", Pakistan, New York'l'itnes, July 01, 2008' available at

hnp://www.nyrimcs.com/2008706/01/magazine/0IPAKISTAN-I.html?pagcwanted-print' 
accessed' 5-7-13'
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enforccd a version ofjudicial supremacy againstthe dictator"l06. As judiciary had lost its

namc in thc past because of its unpopular decisions under the "doctrine of necessity" to

supporl many rnilitary takcover but current lawyers struggle and some popular actions of

CJ has brought back thc credibility ol'judiciary.

't'hc Asian lluman Rights Commission (AHRC) provided a grear dcal of

recognition to the lawyers' movement for the election: "'fhroughout Asia therc has been

no parallcl to this rnovemcnt. It was largely because of the movcmcnt that thc clcctions" '

wcrc pgssiblc and in turn thc people gave their mandatc to thc parlics that stood up

against thc tyranny of the army rulers"l07.

Although thc movement was peaceful but military regimc didn't tolerate this

challcngc and lawycrs laced the police attack upon their peaccful convention on March

17 . 2007 as a rcsult, more than fifly judges got injured in this incident.r0s Such violcnt

reaction was not limited to certain areas but most of the major citics experienced it likc,

in Karachi somc strcet fights took place between different groups in favor of the Chicf

.lusticc and pro governmcnt activists, outcome was more than forty dead and morc than

hunclrc6 injurcd.l0e In another incident, a bomb blast killcd at lcast 12 civilians in a

gathering of lawycrs in Islamabad, waiting for the address of Chicf Justice Illikhar to the

lawycrs convcntionl I o.

,,,,,Abdullah Ircccl Khan, "'l'he Pakistani Lawyers'movement and thc popular currency ofjudicial power"',

l)ukistan llarvurtl Law Revieu', Vol. 123, No' 1705, 2010,p: 1706'
ioi,l"ru lrirbhai, "Another View of Pakistan: Men in Black", March 15, 2009, Pak'l-ea Ilousc'

http://paktcahouse.wordpress.com/2009/03/15/another-view-of-pakistan-mcn-in-blact</, 
acccsscd, l4-1-13'

lis'saiman Aslam, Arslan Rafiq & Wajih Ahmed, "Lahore police clash with lawyers" , 1'he NllWs, March

I 8. 2007.
,,,',n rman Sabir & 'l ahir Siddiqui, "Riots disrupt Karachi calm", Dawn, May 13, 2007.

"" IJaqir Sajjad Syed, "Another carnage visits capital", Dawn, July 18, 2007'
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'l'hc print and elcctronic mcdia remained very active in the lawyers' movement. Evcn Geo

Ncws had to facc a banll l. 'l'hc role ol media was very positivc towards thc real cause and

got ncw inspirations to be with lawycrs over the establishmentl''. 'l'he inspirational and

hopclul clcment in the lawycrs' resistance was the involvement of thc civil society in the

movcrncnl. It was a record moment of history that civil society was fully motivated and

participatcd cnthusiastically. It was because of their activc role that the message of

lawycrs' movcmcnt spread cverywhere within no time and it gave crcdit and valuc to this

movcmcnt duc to which the other parts of society also got rnotivated.

An Arncrican journalist explains the current lawyers' movement in thcse words: "Can

anyonc rcmcmbcr anywherc in all of modern history, large numbers of lawyers leading

thc rosistance as they did on the streets of Pakistani cities way ahead of thc workers,

pcasants and cven the univcrsity students? Pakistani police and troops roundcd up the

mass prolcsts of lawycrs and pushed hundreds of them into trucks on the way to thc

prison. Lawycrs werc willing to go to prison and endure beatings, while demanding the

rc-cstablishmcnt of thc rulc of law and the independencc of judges, right up to the

Suprcmc Oourt, a rare display of professional courage and duty"ll3'

Various analysts cmphasized that the only solution for the Pakistan is "l{ule ol l,aw" as

"thc only way to win hearts and minds of the people. 'l'hercfore, democracy must deliver

including justice - if Pakistan wants to go back on the path of stability"l la'

I I | {)p. citc, Jamcs '['raub, "'l'hc Lawyers' Crusade"' Pakistan, New York 'l'imes, July 01' 2008'

'lr Intcrvicw with Mir Ibrahim l{airman, CI-IO, Geo TV, in Cambridgc, Mass, Nov' 23,2009' cited in'

Abdullah l.'rccd Khan, "l-hc Pakistani [,awyers'movement and the popular currcncy of judicial powcr",

Pakistan Ilan,urtl I'aw Review, Vol. 123, No' 1705, 2010,p: 1721 '

"t Ralph Nadcr, "Pakistani Lawycrs vs American Lawyers", The NEWS, November 15,2007 '
,,0 S,,sa,lnc Mahrwald,',Rule oil,aw:'fhe Case of Pakistan", Lahore: Fleinrich-t]6ll-stiftung, August 26,

2009. p:2.
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Afler going through the above discussion, it can be said without any ambiguity that

rnilitar,v rcgimcs and civilian government both had greatcr sharc in undermining thc

indcpcndcnt r<llc of judiciary and created a number of hindrances for its independcnt

lunclioning which affeoted its prestige very badly. It had bad impact upon public who

lost its conlldence in the impartiality of the judiciary. The powerful executive particularly

military rcgimcs brought such detrimental measures in thc structurc of judiciary which

gradrrally downgradcd its lcvcl to such an extent that in 2002, thc thcn Presidcnt of SCBA

Ilamid Khan, pu1 forward an application to the SC for rcmoval of a review petition

rcgarding thc appointment of Judges in the SC and filed a "Statemcnt at Ilar". 'l'hc

Prcsidcnts of thc Ilar were of the view that they had no assurance in the independence of

thc SC in its prcscnt composition so the association refused to arguc thc review pctition

bcforc thc courtlls.

3.6 Why did lawyers movement emerge contrary to previous record?

Aflcr sludying thc wholc iudicial history, it has become vcry clear that uprightncss and

individual rolc ol'judges is very cssential for sustaining thc independence of judiciary.

Although the current lawyers' struggle show commendable cfforts of lawyers as a wholc

plus thc support of all the factions of society but the remarkable role of Chicf justicc,

Iliikhar Mohammad Chaudhry became the first sign against the traditional sct up of

Pakistani politics and towards the end less struggle for "rulc of law" in Pakistan.

liew instances are found in history where Chief Justices took stand against the executive

likc thc historic judgment in 'Judges' case by Justice Sajjad Ali Shah under greatcr

pressurc was one of the incrcdible step. So, was the justicc Iftikhar who withstood the

"' [)awn, "l,awycrs flay Supreme Court decision", November 8,2002
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grcatcr prcssurc Llndcr military dictator by not only refusing to resign but challengcd his

suspension in the Supreme Court and got himself restored but he also had taken somc suo

motto actions duc to which he got popular legitimacy but thosc actions were not in thc

intcrcsts of thc government and such steps had never been takcn in history. IIcrc thc rolc

ol- Suprcmc Judicial Council and Supreme Court was highly apprcciativc which

pcrlbrmcd according to the rule of law without considering thc outside pressurc contrary

to its previous performance, which happened most of thc time.

Although thc rcsistance from lawyers body started emerging in the time period of 1980s

which was considcrcd thc phase of awakening. fhey demanded thc restoration of

constitution and uplifting of martial law and so on under military dictator but

unlbrlunalely Supreme Court couldn't work independently and wholc lawyers

organization was not united for a big change in the systcm. Before the currcnt lawycrs

strugglc. rcsistance camb up in 2003 as well against two things LIiO and 'extension in the

rctircment agc ofjudges'but the role of chief Justice was very disappointing at that timc

along with it "lawycrs couldn't raise themselves above thc lcvel of political affiliation"

which is thc n-rajor rcason in the history that reaction from lawycrs had bccn usually vcry

scvcrc in military regimes as compare to civilian governments.

'l'hc currcnt lawycrs strugglc is the combination of a number of factors which dcfinitcly

wcrc missing or wcak in thc past. Including the independent role of Chicf Justice, his

pcrsistence motivated and encouraged the lawyers body to continue their strugglc for the

sakc of justicc due to which constant leadership was providcd by the prcsidents of

Suprcmq Court llar Association and Pakistan bar Council who coordinated and unificd

thc cl-lbr1s ol-all bar councils and bar associations strategically throughout Pakistan lbr its
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success. It was the first time that lawyers raised themselves above the level of political

affiliation and worked for judicial cause. Besides the domestic pressure, international

pressure worked a lot, like the international recognition of lawyers struggle by many

human rights groups and bar associations. Chief Justice himself wrote a letter to official

in USA and UK. Sometimes the start of the movement is marked with the response of the

public against the strained circumstances of the country under the military dictator

especially with reference to war on terror, missing persons' case, issue of 'lal Masjid' and

finally the humiliating behavior of police with Chief Justice dragging him by the hair,

which was perceived as the degradation of 'the law' itself finally spurred the movement.

At the same time, the meaning of the movement created by lawyers in the mind of public

which is 'thc struggle for justice' along with the public awareness created by media and

social network and civil society has its effective role in the success of the movement.

Luckily this time most of the oppositional political parties supported the movement

which made it easy to gather public for this cause.
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CHAPTER FOUR

THE LAWYER'S MOVEMENT IN THE LIGHT OF

SOCIAL MOVEMENT

4.1 Framing Approach

Much of the work of lawyer's movement is devoted towards creating frames that

motivatc. inspire, and demand loyalty. In particular, while individual (or rational)

intcrcsts oftcn attracted graduates to the movement initially, it was the ability of thc

movemcnl to framc movemcnt as a "moral obligation" that lcd to its success. The

mcaning of the movement was created in such a way that people pcrceivcd it as a struggle

for 'Justicc" and solution of all their problems that they havc been encountering for last

movcmcnt; "the rulc of law and independence of judiciary" so thc support of public

bccaurc casy under the name of Justice' as this is one of thc most crucial and sensitivc

aspects of the lives of Pakistanis.

'fhe csscncc of lawyer's movement is a desire to form such a society that ruled and

dircctecl by the statc constitution, by establishing rulc of law under properly elected

civilian govcrnmcnt. Control and reconstruction of state institutions is only one of many

routcs for changc.

An important feature of lawyers movement's diagnostic frames is to blame the

incrcasing influcncc of military regime over civilian institutions for an cxtensive rangc o1'

social ills. which includes rising unemployment, static economic development, high debt,

paralyzing political institutions and insecure environment under the war o1'terrorism and
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so lbrlh and lurlhcr arguc that this military influence has bccn undermining thc process of

dcmocracy in thc country for m<lre than thirty years and used thc judiciary support by

cocrcivc mcans lbr its vested interests. It was argued that it is a rnindful Western strategy

to dctcrioratc and managc Muslim socicties for political, economic and military purposes.

Ilut on thc othcr hand, regimes also try to limit the institutional rcsources and public

spacc availablc for the propagation of altemative frames that could challengc regimc

lcgitirnacy. 'l'hc outcome is that the right path towards development and success is lying

undcr thc process of true democracy. 'fhis rationale has becn provided in ordcr to sustain

thc rnotivalion and to continue the active participation of thc people.

Lawycrs movemcnts expressed and propagatcd the "fiameworks of understanding

that rcsonatc with potcntial participants and broader publics to obtain collective action",

likc movcmcnt scvcrely criticized the authoritarian rule of General Musharraf due to

which masscs could not diminish the adverse effects of the policics carried out by the

regimc. because of the lack of formal political access. As a rcsult, with few open channels

Ibr political option the result is societal frustration and a sense of isolation. I.awycrs

pointcd out that the feeling of political inability intensified in the face of the "State of

limcrgcncy" and PCO and administrative processes that attempted to dcpoliticize civil

socicly and prcvent oppositional activities, which reverberatcd the prcvious cxperiences

ol'Pakistani nation undcr dilferent military regimes. In this way, lawyers addresscd the

major conccrns of public in a best way and with the help ol this resonant frame, not only

a rationale has been provided for enhancing mobilization but the movement also made

clcar i1s objectivcs and convinced people that the solution of all thcir problems lic in the

cstablisl-rmcnt o1'an indcpendent judiciary. It is argued that as "political movcmcnts are
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banncd under thc most authoritarian regimes, lawyer's movemcnt bccomes a natural

vchiclc fbr political discontent".

4.2 Symbols and slogans

'l'he incident of grabbing the Chief Justice by hair. was framcd as thc dcgradation

ol-thc "law" itsclf and gcnerally it was perceived that if the Chicf Justice of the country is

not sal-c thcn nobody would be safe here as he is considered as a symbol ol'dignity. It

capturcd much of the attention of the public and ultimately it became the symbol of unity

lbr gcncral public. Lawyers and media played the best role for high lighting this symbolic

importancc of Chicf Justice, which worked a lot not only for thc movcmcnt but for thc

molivation ol all thc segmcnts of the society.

Onc particular image captured the public imagination:

r "'l'hat of tho police grabbing Chaudhry and dragging him by the hair into a police

vchiclc on thc morning of his first appearance before the SJC( Supremc .Iudicial Council).

'l'hc cvcnts wcrc broadcasted live via Pakistan's electronic mcdia outlcts, and ncwspapers

published an iconic photograph of the scene"ll6.

"'l-hat photograph did it for a lot of people, and it did it for me," cxplaincd Ghazala

Minallah, a civil socicty activist in Islamabad. "'fhat just launchcd us into protesl

, ,. ll7tnooc

"" Abdullah l:rccd Khan, "'l'he Pakistani Lawyers' movement and the popular currcncy ofjudicial power",
l'ukisttttt ilarvard Law Review, Vol. 123, No. 1705,2010,p:17 13.

"'Intcrvicw with Ghazala Minallah, in Islamabad, Pakistan, July 10,2008, citcd in Abdullah l:reed Khan,
"'l'he I'}akistani Lawyers'movement and the popular currency of judicial power", Pakistan Ilarvard Law
lleviev', Vol. 123, No. 1705,2010,p:1713.
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. Muy 12. I'}eople show solidarity with the Chie.f Justice by burning a photo o/ the

most haterl inrliviclual in the countryll8.

'l'hc movcmcnt showcd differcnt tactics and strategies to fulfill its objectives. 'l'he success

of thc movcmcnt is also dependent upon the use of publicly recognized symbols and

language that show the relevance with cultural experiences and collective mcmorics.

Many of the lawyers' demonstrations opened with a poem by the late Marxist poct Faiz

Ahmcd lraiz:

"I'romiscs that you make to us,

OI thc day, thc hour, the moment of our victory,

'l'he promisc of thc promised land,

Of coursc. wc shall wait and sce"lle.

Many of thc protests during lawyers movement, exhibited a consistcnt repertoirc of

contcntion. In addition to marches and rallies intended to demonstrate opposition to the

"* 'Moy - Chicf Justice Pakistan', available at, http://pakistan.ahrchk.nct/chiellustice/index.php?ch-id-5,

acccsscd. 17-1-13.
rr" Anritabh Pal, Pakistan l-awycrs'Movement Shows Global Reach of Nonviolcncc, Novcmbcr 9,2007,
avai lab lc at, www.progrcssive.org/mag. wxap I I 0907,accessed,l 6-7 - I 3 -



68

military aclion, prolcsters utilized other tools of dissent, like play cards dcnounced the

Musharral's decision "Go, Musharraf, go!". People shouted "Musharraf is a dog!" and

Mcmbcrs ol- an armed policc unit, wearing T-shirts that read "No [iear," walking briskly

showing that "the movcment was peaceful"l20.

. Dislrict IJar Association Abbotabadt2t.

Ilanncrs proclairning support for the movement as

guarantoc of thc survival of Pakistan"( as shown in

"only an indcpendcnt judiciary

thc picture as wcll).

is thc

. Protesl qf'larty lqvtyers in.front of the Supreme Court. (l'holo courlesy o.f the

Pakistan llar Council)t 22.

'r" Jarr1cs 'l'raub. "'l'he I-awyers' Crusade", Pakistan, New York 'l'imes, July 01, 2008, availablc at

lrrrp://www.ny'tirncs.com/2008/06/0 l/magazine/OIPAKISTAN-I.html?pagcwantcd-print, accesscd, 5-7-13.

't' 'l.anguagc Log: Ilomographic homophonic autantonymic chants and signs', availablc at,

http:i/itrc.cis.upcnn.cdu/-rnyl/languagelog/archives/005094.htm1, accesscd, 17-7-13.
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Ijven whcn Lrt't2z Ahsan was moving towards the bar association of Okara, pcoplc were

cxitcd and shouting slogans "Who should our leaders be like?" thcy cricd. "[,ike Aitzazt"

And. ''llow many arc prcparcd to die for you?" "Countlcss! Countless!"l23.Onc of the

f,amous slogans of lawyers was in Urdu( shown below), " Zulm k 7,aabtay, hum nehi

mantay. hurn nchi mantay", which means "we do not accept thc rulcs of brutality"l2a.

. Mcry 11. A lawyers'procession on Kutchery Road in Mianwolit65

. Strikc to Protest 39 Deaths Shuts Down Karachi - New York'l'imc/25

r22 ,May - Chicf Justicc Pakistan', available at, http:llpakistan.ahrchk.net/chiefiustice/indcx.php?ch id 5,

accesscd. 11-1-13.

'tt Op. citc., Jamcs'l'raub, "'l'he Lawyers' Crusade".
r:r 'ru, - Chicf Justice Pakistan', available at, http://pakistan.ahrchk.nct/chicliusticc/indcx.php?ch id"5,

acccsscd. 17-1-13.

'lt 'St.ikc to Protcst 39 Dcaths Shuts Down Karachi', available at,

hrtp://wrvw.nyrimcs.com/2007 l05ll4lworld/asia/l4cnd-stan.html? r'-0, accesscd, 17-1 -13-
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x--

. lawycrs movement I'he Mob and the Multitudel26'

According to Dr Maqsood ul Haq, Pakistan was created in the name of democracy and

Iawycrs movemcnt is the symbol of that democratic impulse vibrating in the Pakistani

nationl2T. When new elected civilian government showed reluctance to reinstate the

deposed judges, almost 150 lawyers and political activists assembled outside the SC

building in Islamabad, chanted "Go, Zardai, go!" and their continuous demand was

about to bring back the judges without delay. "Do not play with lawyers' emotions "' do

not tcst our patience," said Hamid Khan, a prominent figure in thc lawyers' movementl28'

4.3 Rcsourcc mobilizing structure

'ro 
, lawycrs movcment l'he Mob and Multitude', available at, http://mobandmultitude.com/tagllawyers-

movemcnt/, accessed, 17'7 -13.

',,* [)r. Maqssod ul llassan nuri, "[,awyers'movement in pakistan: Challenge and responsc", Liberty

international journal, (July-August 2OO7t ,cited in "Judicial crisis in pakistan", ed. Dr noor ul haq, August

31,2007, p: 96.
Li'iuOuqut Jan, "pakistani lawyers denounce leader of ruling party", Islamabad, July 10, 2008,

http://www.foxnews.com/printer-friendly-wires/2008JuIl0/0,4675,PakistanPolitics,00.html, accessed'

20-7 -13.
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4.3.1 Leadcrship role

Whcrcas the success of the movement depends upon the way the movement lramc

is crcatcd. projccted and its consistency throughout the movement, its succcss is also

dcpcndcnt upon thc reputation of the individual or group rosponsiblc for communicating

thc liarnc. In thc casc of lawyers movement, this role was best played by the reputable

and lrustworthy lcadcrs; barristcr Aitzaz Ahsan, Munir A Malik and vico chairman ol'

PBC, Ali Ahmcd Kurd. 'fhe role of Aitzaz Ahsan, a prominent legislator and one of

Pakistan's lcading constitutional lawyers was remarkable who led the movement

succcsslully.

It is said that "political leadership becomes a critical factor" in transitions, if not a

determinant onc. 'l'he best part of its leadership is that it remained unitcd throughout thc

movcmcnt, despitc many diffcrences they may have on other issues. I;or examplc, though

affiliatcd to dillcrcnt political partics Litezaz Ahsan with PPP, for instance. thcy havc

cnsurcd rclative autonomy from outside influences. 'fhis has not only madc thcm crcdible

in thc cycs of thcir supportcrs but also provided consistency to thc cflort without much

intcrruption''e. 'l'h"ir continuous mass interaction and motivational speeches especially of

Ali Ahrncd Kurd and t\itzaz Ahsan appealed the public, enhanced their zeal and made

this issuc worthwhilc. After the election, the lawycrs go back to thc streets, dcclaring a

,.black IIag" wcck to push thcir demand for the restoration of thc judgcsl30.lt was barristcr

t\iU.a.t. Ahsan who made the final decision of "long march" whcn civilian governmcnt

sl-rowc<l rcluctancc for the restoration of the CJ and deposed judges.

'"'Ja1ncs'l'raub, "'l'hc Lawyers'Crusade", Pakistan, New York'l'imes, luly 01,2008' availablc at

htrp://wwrv.nytimcs.com/2OO-SZOOIOlfmagazinel}lPAKISTAN-t.html?pagcwantcd 'print, acccsscd,5-7-13.
ll"ibid.
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A vcry unique aspect of the movement was that lawyers movement does not only

rcly on a singlc lcader but the collection of committcd individuals and also managcd to

rally a numbor of political lcaders behind their cause. This notion is further supportcd that

thc cxpcricnce of dcveloped states is evident of thc fact that whcn lcaders of political

partics. civil socicty and private sector built appropriate coalitions to collectively achieve

thcir mutually ncgotiated and agreed-upon goals, thcy cnsured a much highcr ratio of

succcss as compare to those who pcrsonalized and confined power to themsclvcs-

't'hc stratcgic coordination of the movement can also be observed in its campaign

lor inlcrnational support in which, the efforts and the persistence of CJ, thc main figurc o1'

thc movcmcnt, was remarkable. He personally wrote "letters to officials in thc LIK and

LJSA, calling for thcir support"'''.lIi. restless efforts and resistancc against iniusticc not

only awardocl him the honorary membership from the Ncw York City Bar Association

ancl "mcdal ol' I;recdom" from Harvard I-aw school but also encouragcd pcople to

conlinuc thcir struggle till their final destination. International rccognition of lawycrs

movcrncnt by the human rights organization and lawyers was quite appreciativc which

creatcd grcatcr prcssure upon the government and also prescnted new challenge in thc

lbrm of intcrnationalization of the movement.

4.3.2 Rolc of Lawyers'Organization as a formal institute

'l'hc prol'cssional private sphere of lawyers was well organized and well cquippcd,

wirh rcgular clcctions and membership. Most of the research highlights the importancc ol

"' ,{)p.n lcttcr frorn thc Chief Justice of Pakistan', Posted on January 3 l, 2008 by HRCP, Fluman Rights

Cornrnission of Pakistan, http://hrcpblog.worrlpress.con/2008/0t/31/open-letter-from-the'chie/-justice-rt/-
pak ist o n/, acccsscd, 5-7 - | 3.
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organiz.ational rcsourccs in the case of lawyer's movement wherc thc SCIIA and PBC not

only organized thc activities all over the country but also uscd social interacti<lns with

local communitics to propagate the message of 'Justice". "'l'hc I-awyers National Action

(lornrniltcc (l,NnC) madc all the central decisions for thc movcment with thc

involvcmcnt of thc l'}llC and messages were disseminated through local bar councils very

ctlcctivcly across thc country" 132.

Mcssagcs wcrc disscminated with the help of Pakistan Bar Clouncil and local bar

councils across thc country. Quick and effectively mobilization was madc possiblc

bccausc ol- thc communication network and the movement's structurc. I)emocratic

clcmcnts wcrc also scen throughout the movement by lawyers according to thcir tradition

which thcy are lbllowing in their bar councils, where yearly elections arc conductcd.

'l'hc most important aspect of lawyers movement is the dcpendency of thc

lawycrs movemcnt on its own as societal support in thc form of civil socicty

organizations, which is csscntial for an independent judiciary to be able to withstand

prcssurc. providcd that they arc indigenous, deep-rootcd, constitucncy-bascd, scll:

organizcd and scl{:financcd. The Pakistan Lawyers' Movement provides onc excellent

cxamplc ol'such a civil society organization, making a real impact on the I'unctioning of

Pakistan's political landscape 133.

"' 7.ahid Shahab Ahmcd, 'l,awyers-led Movemcnt for the l.'reedom of Judiciary and Promotion of
I)emocracy in Pakistan (draft)', cited in "Movements and Campaigns: Pakistan's Lawyers Movemcnt
(2007-2009)", Jordyn Phclps, Pakistan, New YorkTimes, August 12,2009,
http://topics.nytimcs.com/top/news/international/countriesandterritories/pakistan/index.html, acccssed,

-s-7- I i.

'tt Ju,.,',.. 'l'raub, "'l'hc Lawycrs' Crusade", Pakistan, New York 'l'imes, July 01, 2008, available at

http://rvww.nytimes.corn/?008/06/0 l/magazinel0lPAKISTAN-t.html?pagcwantcd 'print, acccsscd,5-7-13.
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Lawycrs movemcnt's future goals were reflected throughout the movcmcnt and

Pakistan Ilar (louncil made it morc clear by hosting the National Lawyers' Convcntion on

|cb 9. 200tt, which was highly tactical in its focus and created a rcsolution outlining the

movcmcnt's futurc goals. In the same manner, LHCBA carried out a 10 Million signaturc

movcmcnt. which aimcd at gctting l0 million signatures on a largc whitc cloth to be

prcscnlcd to thc parliamcnt at the end of long march of March, 2009. Political party

workcrs, conccrncd citizcns and lawyers participatcd and signcd thc pctitionl3a.Such

lnovcs showcd the strategic coordination of the movement which became its success.

All thc participants ioined the movement becausc of varicty of incentives and

goals. 'l'hc obicctivcs of lawyers and of civil society were very clcar in thc form of "rulc

of law". rcinstatcmcnt of deposed judges and "independence of Judiciary" whilc on the

othcr hand thc objcctives of political parties showed some of thcir own futurc political

intcrcsts as wcll whilc movement participants were self motivatcd and the inccntive was

vcry much clcar that was 'Justice" which can only be cnjoycd in the form of an

indcpcndent j udiciary.

4.3.3 C'ollcctivcldentity

M<lrcovcr, thc participation in protest activities also rcinforced "collectivc

idcntity" of protcstors. According to Gamson, a collective identity emergcs when

individuals' "scnsc of who they are becomes engaged with a definition sharcd by co-

participants in somc cffort at social change"l3s.

't' ibid.

'tt Williarn A. (iamson, "'fhe Social Psychology of Collective Action",
McClurg Mtrcllcr (cd.), I'-rontiers in Social Mrtvement Theory, New Haven:

55.

in Aldon D. Morris & Carol
Yale Univcrsity Press, 1992, P:
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lior cxample, many lawyers came to realize as participants the lawyers' resistance to

illcgirimate state authority since the independence of Pakistan. 'fhc activists werc

poilting or-rt thc Gandhi, Jinnah and Nchru as lawyers as an inspirational source to sustain

thcir suppoa 1br the movcmcnt. 'l'hcy also recalled the resistance of lawyers against

major rulcrs likc Zulfiqar Ali Ilhutto, and General Zia'

,,Profcssional identities" of many Pakistani judges have bcen affccted in a similar

rranncr. Protcsts of common pcople motivated many deposcd judges to continuc thcir

strugglc cvcn against the military rule at the time when the government oflbred for a

compromisc. 1'hey fclt the pain that these protestors werc bearing on thcir behalf and

rcalizcd thc appreciation for their defiance, in spite of thc sufferings of house arrcst and

lonclincss. Likc, C.l argued that it "was an easy decision to rcsign" bascd on the orders of

his,,conscicncc," hc statcd that, underthe circumstanccs long months of housc arrcst and

threals, "l'l'hc protestersl gavc [him] the courage to continue on"l36.

Whilc lbcusing on formal organizations, lawyers collaborated their efforts with social

.ctworks and informal institutions. Numerous studies, for example, "highlight the

importancc ol'social networks for movement recruitment, particularly where social ties

proviclc bonds ol'trust and solidarity and encourage movement"l37.

4.3.4 Civil Socicty and Studcnts association

According to ItM'l', the human resource in the form of workers or participants is

esscntial, so thc participation of the civil society, common people and people from othcr

riu Inrcrvicw with Iftikhar Muhammad Chaudhry, July 11,2008, cited in, Abdullah lrreed Khan' "'l'he

pakistarri Lawycrs' movcmcnt and the popular culrency ofjudicial power", Pakistan l-larvard ['aw lleview,

Vol. 123, No. 1705, 2010,P:.1723.

',, Dorg McAdarn, "Reciuitmcnt to High-l{isk Activism: The Case of lrreedom Summcr", American

Jottrnal o/. Sociologt, vol.92, 1986, PP: 64-90.
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scgmcnts ol'socicty, is the inspiring and encouraging elcmcnt in the lawyers' movcmont'

According to a columnist: "the civil society in Pakistan had never becn so outraged' In

cvcry place, in ovcry gathering, therc was nothing but condemnation for what happened

to Chicf ;usticc lftikhar"'3s.'fhe structure of profcssional and student associations

(studcnts fbr Itcstoration of Dcmocracy in Pakistan, Pakistan Youth Alliance) were used

I.or activists to bc mobilized, mainly through social networking, cspccially Face book'

pri,t a,d clcctronic media. It also increased the political awarcncss of students. Ry

undcrgoing thrcats, beatings, and arrcsts only strengthencd thc will powcr of students to

bc persislcnt for political change which helped them increascd their scnse of unity with

thcir lcllow protestcrs. 'l'hese organizations continued to play an important role in raising

awarcncss rcgarding democracy in Pakistan and recruiting social movcment parlicipants

as wcll.

4.3.5 ltolc of Elcctronic and I'rcss Mcdia

Succcss a,cl lailurc of any event or movement largely depends upon thc mcdia projcction'

Sarno is thc case with lawyers movement, the positive and unshakcable role of mcdia as a

source no doubt provided a major contribution for the achievemcnt of the objcctives of

thc movcmcnt.

In l-awycrs movcfirent, the institutional arrangements for movcs from prof-cssional to

morc gcneral public sphere through bars and media wcre well prepared' Mcdia ccntres

rcmain thc dcpiction private public sphere. Lawycrs organization and mcdia starled

having closcr tics whcn mcdia faced rcstrictions afler the dcclaration of cmcrgency in the

Statc. 'l'he clcctronic media played its real role by showing its sevcrc rcsistancc against

1he ordcr to blockage the information'

r]
r
i

'3s shalqat Mahmood, "A Storm is Brewing",'l'he NEWS, March 16,2007.
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'l'hc mcdia was also trying to frame the public opinion and exposed many facts which

wcrc not formally accessiblc, especially the messages of lawycrs wcre cmphasizcd and

publicizcd through lcngthy transmissions and also covcrcd thc lawycrs' movcmcnt

pcrsistcntly lbr two ycars. Special dcbate sessions werc arranged with the hclp of

proponcnts and opponents of the lawycrs' movement, along with it, it also prcsentcd the

standpoints and validity claims on pro-restoration and anti-rcstoration. On the othcr hand,

rcgirnc showccl its clissatisfaction upon media coveragc and chargcd it of cxaggerating

and misrcprcscnting thc lacts. With the support of media, it became easy for lawycrs to

bring a prol-cssional issue of lawycrs' private sphere into wider public sphcrc'

Ilccausc of all the services that media was providing to lawycrs movcment, it had to pay

its pricc and thc vcry hrst rcstriction which it faced was in Junc 2007 wherr PITMRA

amendmcnt ordinancc was enforced, which put a ban on mcdia from thc livc covcragc of

thc lawycrs' protcst rallics. 'l'his ordinance providcd anothcr chance to lawycrs and

journalists to start a joint protest against it and at last governmcnt took back this

ordinancc. Such a.joint protcst was helpful in rising the institutionalizcd public sphere for

thc lawycrs' movcment. 'l'hc process of restriction continued by thc rcgime, likc after thc

cmcrgcncy, thc privatc l'V channcls were banned. 'Ialk shows of popular anchors ol

dilfcrcnt privatc 'l'V channels were banned. 'Ihe enforcemcnt of emcrgency was lollowed

by crackdown spccilically on lawyers and media in order to contain thcir joint clforts but

it could no1 stop thcm from spreading the message of justicc, in fact it brought them on

thc samc platlbrm. Such cocrcive means speeded up thc clforts of lawycrs and media

towards achicving thc goals of the movemenl.

'l'hc currcnl agc of globalization and information revolution makes it casy for its

mcssagc to gct across and mobilize the people so media found alternative methods to



78

kccp tl-rcir program on air and thcir vicwers intact. At thc timc when thc programmes

wcrc banncd on cable nctwork, lrec access to livc strcaming through intcrnet and satcllitc

anlcnna was provided. 'l'his als<l followed crackdown on satcllitc antcnna sellcrs in major

citics. but the channels did not stop reporting o1 thc ncws and broadcastcd their

programmes in routine manncr, with more strong and critical thought.

. Molt 31. Members of various civil sociely organizations, as u,ell as political

leaders take part in q torch-bearing procession in Islamabad in support o/

.journalist',s protest againsl the l'liMtrU ordinance to curb lhe.freedom o.f the

t39press

Anothcr distinctivc approach was that the TV talk shows were arrangcd on footpaths.

prcss clubs. and at premises of bar associations. 'l'hesc werc the institutions which

arbitratcd critical thinking of public sphcre, the samc way thc salons, cofl-cc houses, and

thcatrc wcrc institutions of public spherc in Ilabermas'descriptionla0.ln these talk shows

thc anchors and thc participants. mostly lawyers and journalists criticizcd, reasoned, and

purposclirlly dcbated on the govcrnmcnt policies morc opcnly.

rr') rMa)/ - Chicf Justice Pakistan', available at, http://pakistan.ahrchk.nct/chicfiusticciindex.php?ch id-5,
acccsscd- l1-1-13.

''"'Jurgcn Ilabcrmas, 7'he lheory of'cotnmunicativc action, Boston: Ileacon Press, 1987.
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'l'hc rclationship bctwcen mcdia and lcgal sphere was bascd upon trust and confidencc.

Prcss print rcmained very receptive and full of appreciation of thc public interest

procccdings cvcn bclbre the start of lawyers' movement under thc suo moto actions taken

by thc C.I. Wilh an extcnsive media coverage, the shift became visible in the CJ posturc

liom government loyalist to a public figure. The publicity was demanding more actions

Iiom thc CJ in terms of more public interest coufl cases rvhich mcant more mcdia

covcragc. 'l'hc rcgimc clearly disliked this trend as evident in thc refcrcnce flrled against

C.l in March2007, onc ol the charges was bascd on the mcdia.

I:very casc . implicating pubic authority, got commendablc support from media and legal

public spherc, which lead to favorable public opinion of CJ, likc thc construction safcty

and urban planning case 2005, the privatization of steel mill's case in 2007, the missing

pcrsons' casc in 2007 accused the army and intelligencc agcncics and lastly, thc

prcsidcntial clection in 2008 implicating a president in military unilbrrn. In cach casc, CJ

was acting against more powerful officials than the previous oncs and media was full of

apprc:ciation and cncouragemcnt for the CJ. 'l'he samc media continued its support even at

tl.rc tirr.rc whcn CJ was dcposcd. 1'he pricc they paid was crackclown on mcdia outlcts. ban

on private mcdia channels, and crackdown on journalists.

1.3.6 llolc of I'olitical Parties

ln addition to thcsc orgahizational

political parties for mobilizing the

ol'1hc issuc whilc political partics

partics likc thc PMf .N), Pakistan

support, lawyers associations wclcomcd the services of

general public in order to mustcr thcir opinion in favor

had some undcrlying intcrcsts as wcll. Many political

'f ehrcek-e-lnsal, Jamaat-c- I slam i, Muttahida Maj lisai



Amal(MMA) ar-rd othcrs carricd out their support and participatcd in

thc supportcrs of thc 'rcstoration of judges'participatcd in thc [,ong

on protcsts and rallics undcr Section 144 by the government.

Malt 13. Activisls of opposition parties assemble .fbr a

, , lJtt,ayyun
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thc Long March. AII

March dcspitc a ban

clmmon cause in

Irr 'May - Clricl.lustico Pakistan', available at, http://pakistan.ahrchk.net/chicljusticc/index.php?ch id.,,,5,

acccsscd. 1l-1-13.
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. l,uytyot:;, Lahore lJar Association along with leaders qf political parties,

tlemanding the resloration of the pre- emergency jtrdiciaryt t2 
.

4.4 Availability of Political Opportunities

'l'hcrc arc different variables in determining the access to political space that may

impacl social movements cither by "opening or closing possibilities for activism".

Accorcling to (iamson and Meyer, movement responses are dependcnt upon rccognition

and intcrprclation of opportunities and threatsla3. Most of thc variables of political spacc

arc rcllccted in lawycrs movement like the disagreement betwcen thc maior political

partics. PPP and PML (N) and some other segments of the governmenl upon the

rcinslatcmcnt of the deposed iudgcs showed disunity among the ruling elite coalition, the

"dcgrcc o['political system rcccptivity" to challengcr groups was also zcro in thc lbrm of

military rcgimc. Statc institutions and leaders showed reluctance lor thc changc means

that institulional capacity was limited which gave chance to movernent. Dircct and

indircct mcans were used to stop or slow down the pace of the movemcnl. Negotiations

wcrc carricd out bctwcqn the coalition parties which only prolonged thc movcmcnt timc

pcriod whilc coercive means were adopted to stop the grand March rally; section 144 was

cnforccd, I'cdcral arca was declared as red zone and containers were installed, extensivc

ccnsorship of thc mcdia was also attempted by the govcrnment. "A lbcus on such

slructural I'actors is thus an additive piece of an ovcrall understanding of lawycrs

movcmcnl in the light of social movement".

Conclusion

rrr'l,aywcrs Movemcnt (iains Momentum', availablc at, http://pkpolitics.com/2007 ll2ll4llaywers-
movemcnt-gct-momentum/, iicccsscd, l7 -7 -13.

''" Williarn (iarnson & David S. Meyer, "Framing Political Opportunity" , in Opporlunities, Mobilizing
Struclrrras, ancl l'-raming, eds. Dough McAdam, John D. McCarthy, & Mayer Zald, Ncw York/Cambridgc:
Carnbridgc [Jrrivcrsity [)rcss, 1996, p:275 90.
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Alicr analyzing the lawyers' movement, it has become clear that social movcmcnt

thcorv cxplains thc cmergcnce, mobilization, networking and march towards the final

outconlc ol' thc movemcnt. 'l'his explanation enriches our understanding of the

movcmcnt. It is clcar that such a movement can take place in a country likc Pakistan

whcrc thc military has dominated politics for almost more than thirty years and whcre

judiciary rcmained a rubber stamp in the hands of powerful executives for thc most of i1s

timc, but bcsidcs all this such a movement explains that these societies can have Wcstcrn

stylc social movcmcnt. which is non-violent in its nature. It revcals the strength o1'

.iudioiary as an institute to protect itself against any external assault and to organizc such

a mass movcmcnt around its causc. l'his research also reveals the existencc of strong

institutions in Pakistan undcr thc rolc of judiciary and media, which is unusual cspccially

in thc tl-rird r,vorld countries.

'l'hc most important result of Lawyers' movement is the "National Judicial I'olicy" lbrmcd

in March 2009. Which has resolved all the issues aiming at bringing reforms radically in

iudicial inslitutions. It has been made very clear with its hclp that parliamcnt should bc

stick to lcgislative matters because they have the role of political leadership which will be

supportcd by lawycrs in futurelaa.

'['hc strugglc of judiciary in Pakistan presents at least some proof that "judicial

powcr has a popular currency and an ability to open up ncw forms o1 political

cngagcment and new arenas of political power"las.'fhis explanation also shows thc

'nn Susannc Mahrwald, "l{ule of Law: The Case of Pakistan", [,ahore: Ileinrich-l]oll-Stiftung, August 26,

2009, p: 4.

"tn bdullalr l:'rcccl Khan, "'l'he Pakistani Lawyers' movement and the popular cuffency of judicial powcr",
l)okistun lturvqrd Lalu lleview, Vol. 123, No. 1705,2010,p: 1706.
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emergence of strong image of judiciary in the eyes of Pakistanis besides its bad name in

its prcvious history. It shows that how much value Pakistanis give to judiciary which was

obtained by the use of its already existing powers without considering any pressure

unlike its previous record and it built up the confidence of public by taking suo moto

actions. So it is clear that public could easily be mobilized in the name of 'justice'. It was

first time that an issue based movement started rather than on the basis of interests of any

party or group.

b,

6
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CHAPTER FIVE

CONCLUSION

'l'his rcscarch l-rclps in providing thc insights from lawycrs movcmcnt to contributc 1o

social movcmcnt theory, and insights from social movemcnt theory to assist the study of

lawycrs movcment. I'he emergence of lawyers movement seemcd to be an opporlunity

Ibr Pakistanis to show thcir dissatisfaction over the policics of military regimc and thcir

dislrr"rst upon thc regimc as well. One of the big issues which accuscd the governmcnt

was privati z.alionof the big industrial unit, Pakistan Stecl Mill (PSM). and privati zatron

in Pakistan had long bcen suggested to have more chanccs for negativc political

impactl't6.

'l'hc changc o1- public sphere by thc lawyers' movemcnt was hclplul in crcation and

cxprcssion of a demand lbr change. This public sphcre devcloped a nctwork ol'

communication. allowing thoughtfulness and producing critical public opinion. 'l'hc

messagcs wcrc widcly circulated by mass media. Lawyers were succcssful in widening

and rnodifying thc language of the movement to inculcate the interest of non lawyers and

cilizcns. On thc othcr hand, lack of institutional arrangement in political public spherc,

othcr than rncdia and lawycrs. did not transform to thc levcl which could havc changed

thc lawycrs' movcmont into a broader social movement lor grcatcr planned democracy.

'fhc political public sphere was claimcd by experienced actors in political partics. It was

obvious that after the restoration, prof-essional legal public spherc had to compress and

''tt' Joh,., Camcron. "Privatization and the real economic devclopment problcms of Pakistan", ,)ournal d the
4siu l'ut'i./ic liconomy, vol.2, 1997, p:239-249.
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public sphcrc was not equipped or rcady to take over a political rolc, so therefore the

movcmcnt wcnt back to the political parties. The political party lcaders were ready to

takc advantage of the existing mass mobilization but did not have the power and will to

sustain the movcmcnt.

As Imran Khan, thc chairman of Pakistan Tahreeki Insaaf (PTI) argucd for subjectivc

truthl'ulncss and obiective truth of what media was presenting. Flowever it can bc

considered as a political move of a politician who determines that herocs light battlcs and

thcn disappcar and politician take over to reap the benefits.

"Wc want thc rnedia to tell the truth only. Truth means don't be influenced by anyone. 11'

Musharraf is still sitting there we all opposition partics arc responsible for that.

Itccognizc your heroes, your main hero is Justice Iftikhar and your judiciary. A11er that

1,our hcrocs arc lawycrs and journalists. They are the heroes because they are bringing the

truth. 'l'hcy have changed the Pakistan, it is new Pakistan. We necd an opposilion which

strivcs lbr independcnce of judiciary, only an independcnt judiciary can ensurc rulc of

law. I1'therc is rule of law then only there be a real dcmocracy and free clections. If therc

is rulc of law thcn only we will have our basic rights and can relcase missing pcrsons".l47

'l'hc mobilization and unity of all the scgments of society ahogether is

dilficult in a society like Pakistan which is multi ethnic and priorities of people arc

diff'crcnt lrom each other that shows lack of unity and lack of consensus on national

issucs, along with that the class systcm is a big hurdlc in getting unity, usually thc elite

class is morc privileged and control most of the means of production that's why in such a

socicty most ol'thc time the stake holders in a movement bclong to lower or middle class

'-)

I
I

I

i

I
I

''t'lmran Khan, "Capital 'l'alk", Geo 1'V, Novernber, 24,2007.
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and it becgmcs difficult to get thc support of elite but if they support or become the part

of any. movcment that is just for the fulfillment of their own intcrests at the expcnsc of the

dcmands of thc common pcoplc. Ilvcn the justice systcm in such societies support the

clitc intcrcsts like happencd in previous judicial history of Pakistan due to which, a

comnrol bclicf is that our judges or judiciary is against those (ienerals who are dead and

in lirl,or of thosc who arc alivc or in power. Frustration increases in such socicties so

usually violcnt prolcsts happcn bccause the problems arc not properly addrcssed and

bccausc of thc absencc of the proper platform to record the protest. Such dcprivcd

sgcictics usually have a number of reasons to facc frequent protcsts, for cxamplc a

numbcr ol'protcsts happened in Pakistan in last decade on the issues of gas shortagcs,

clcctricity load shodding and weak policies of governmcnt on law and order to handlc the

bornb blasting( weaknesses of law enforcing agencics) ctc. Such froquent protcsts futile

thc worth ol-thc Just' movement. In such a weak and vulnerable socicty. pcople can casily

bc cxploitccl on thc basis of thcir basic rights, so thc tnovcmcnts usually lulfill thc

agcndas ol clitc at the expense of thc demands of the majority of the peoplc'

Sccondly lbr succcssful social movement, credible leaders should be thcre, for examplc

in ,'dharna" of 'l'ahir ul eadri, he did not have any political and democratic crcdibility,

although hc hacl credibility in religious circle. [{c also tried to gct the support of judiciary

in ordcr to bring strcngth to his 'dharna'. On the other hand, social movemcnts are not

supportive in a society likc Pakistan because of its political culture whcre political partics

arc scll-ccntcrcd and do not support or bccome the part o1'the movement even for the just

caLlsc or lbr thc national intercsts, likc in lawyers movcmcnt, political parlics supportcd

thc movcmcnt which dcfinitely provided the momentum but was not beyond thcir futurc
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controllcd meclia policy. Despite certain restrictions and ban on media covcrage of the

movemcnt, thc possibilities of talk shows on footpaths, coflee shops and outside thc

prcmiscs ol- bar councils was remarkable. Media found alternative methods to kecp thcir

program on air and their. viewers intact, at the time when the programmes werc banned on

cablc nctwork, lrec access to live streaming through internet and satellite antenna was

arrangcd. Such daring cfforts by media persons and journalists shows that onc of the state

institutc is promoting thc truth and is working according to thc dictatcs of their

conscicncc which is unlikc in such a third world country bccause of its prevailing corrupt

culturc. So, we can say that all the aspects of social movements do not fully cxist in such

socictics duc to thc lack of coordination among differcnt segments of society and

closcncss of political space for such movements.

Although from the very beginning, with the help of Objective Resolution of 1949, thc

inclcpendencc ol'the judiciary has been protected by making it the compulsory part of thc

Constitution ol'Pakistan under the article 2-A but the independence of the judiciary has

novcr becn malcrialized. "It has been the object of manipulation by the cxecutive and

pcoplc uscd to perccivc it as compliant"l4e.

According to I-lina Jilani: "failure of the judicial system to dispensc justicc has crodcd

rcspcct lor thc rule of law. 'fhis has led to a tendency in the gcneral public to circumvcnt

the law. 'l'hc perccption that the judicial system does not work has become common, and

is used toiustify excess by the executive branch'of the govcrnment."l50

r't" l-larnicl Kl"ran, Constitrrlional and Political I'lislory of l'akistan, Karachi (Pakistan): Oxford University
l'rcss, 2001, t': 876.
150 llina Jilari, IJuman Rights and Democratic Development in Pakistar, I-ahore (Pakistan): I{uman Rights

Cornrnission of Pakistan, 1998, l': 156.
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't'hc study of judicial history points out the various evcnts and factors which weakened
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thc indcpendcncc.of the jucliciary. in Pakistan. One of thc major issues is about the

cstablishment o1'Iredcral Shariat Court which has always bccn the subject of criticism and

controvcrsy right liom its formation in 1985 and it was protcctecl afterwards with thc help

ol thc controversial 8th Amendmentl5l.

'['he way its judgcs are appointed and the uncertainty of.their tenure are harmful for

iudicial indepcndcncc. In this way it is unable to lulhll the standard, required for thc

indcpcndencc as it is not in a position to uphold the prcssurc and influcnce of cxecutive'

'fhc system of the appointmcnt needs to be made more efficient and

transparcnt but unlortunately it has not been fully available yet, that is the main reason

bchind the licquent manipulation in order to bring about appointments cither on political

basis or on personal considerations. Judicial history reveals that merit is rarely considered

for appointment, which remained a major factor in thc downfall of the standard of

n.iudiciary. Unl'ortunately, Articles"177(1) and 193(l) and the verdicts of the SC' were not

strong cnough in ordcr to chcck arbitrary exercise of thc powers from cxecutive in the

appointmcnt of judgcs of the supcrior courts. Therefore, the drastic changcs are required

in thc cxisting system and procedure of appointment and the power of exccutive for

appointing the judges of superior courts must be limited'

On thc othcr hand, constitutional provisions have such loopholcs espccially with

rcl,ercnc,c to thc appointmcnt of judges that it has been misapplied by the powerful

cxecutive very easily. 'l'he Constitution of Pakistan has bcen correctly termed "an

internally contradictory Constitutional instrument"l52.Unfoflunatcly thc constitution docs

r5r 'l'he Constitution (Arncndrnont) Act 1985,
r5r ['aula I{. Ncwberg, .ludging the State:

Canrbridgc Univcrsity Press, 1995, p: 27.

PLD 1985 Central Statutes.

Courts and Constittrlional Politics in Pokistan, Ncw York:
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not providc capacity to appoint the senior most judgc as thc pcrmancnt CJ of Supremc

Courl undcrthc Articlc l77and thc CJ of HC inthe Article 196 duc to which cxccutivc

takcs advantage by appointing the judges on the personal basis or on thc political

considcration in ordcr to fulfill their hidden interests.

'l'hc Articlcsl 8I and 182 ol'the Constitution regarding the appointmcnts of acling judgcs

and ad hoc judgcs in thc SC and additional judges in the IIC undcr Article 197 necd to be

arncndcd. It has been madc very clear in the Supreme Court ruling( the l-amous judgcs'

casc) that thc "appointment of ad hoc judges against permanent scats is thc violation of

1hc coustitutir)n"153. Almosl all the judges of the IIC, had to get a number of cxtcnsions

for shofl tcrms bcforc becoming permanent, which ruined thc purposc of the said Article.

Without any guarantee of tenures, conditions of services and privileges for the judges

providcd by <;onstitution or statute, the judiciary cannot function cffectivcly. In ordcr to

chcck thc abusc of powcr cfficicntly. Article 200 must be amendcd with rcfcrcncc to the

translcr of juclges of IIC. Along with it, they should be exempted being callcd in qucstion

by any othcr pcrson besides judicial authority for their judicial action which is grantcd

undcr ordinary lawlsa.

Judicial accountability is essential for Judicial independence but

unfoflunatcly, both are not without flaws in Pakistan. Judicial accountability is essential

ftrr thc clficicnt pcrformancc ofjudiciary, like the Chief Justice of Malaysia has correctly

said in April, 2002 that "an unaccountable judge would be free to disregard thc ends that

indcpcndcncc is supposcd to serve"l55.

r5't Al-Jclrad'l'rust Vs. Irederation of Pakistan, PLD 1996, SC, p: 324.
rj'r 'l'hc Oontcrnpt of Court Act 1916.
'tt (llricl- Justicc 'l-un Mohamcd l)zaiddin Abdullah: "Judges as trustecs must give an
conduct". in Judges und Juclicial Accountabilily, ods. Dr Cyrus Das and K. Chandra,
Law Publishing Co. l,vt. l,td. 2005.

account for their
Dclhi, tJnivcrsal
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.ludicial accountability has not bccn given any valuc in Pakistan like thc SJC has nol been

opcrating cfl-cctivcly. 'l'hc basic purpose behind its crcation is to legalize and disciplinc

thc .ludgcs o1'thc superior courts. Rather, it is in the words of a well-known lawyer,

"dcgcncratcd into a judgcs' club meant primarily to protect rather than punish judges for

thcir wrong doings"l56. I{cplacement of cxtreme option of the removal of a judgc from

his scrviccs undcr thc Article 209 onthe grounds of proved misconduct, but it is only for

gross misconduct is required. So. by having no other altemativc, it seems lcss effcctive.

'l'hc other aspcct to be considered is about the public accountability, which is

no1 allowccl in Pakistan. In l'act, thc voices of criticism are suppressed which try to

highlight thc wcakncsscs in thc administration of justicc under the "ages old law of

contcmpl of court" which has always been subjectively and selectively applied and most

of thc timc with its help, the judges successfully supprcss the truth and instcad punish thc

complainant himsclf. So it can bc said that the role of judgcs is also vcry important fbr a

bctLcr changc.

Ilchavioral independence reflects

surpposcd not only to bc composed

any cxlcrnal prcssure, to reject

in a judge as a person. An independent judge is

and free from bias but also should be willing to dcly

any temptation of corruption and to make truly

i ndcpcndont dccisions.

Aftcr going through the constitutional history of Pakistan, one can easily judge the

unsatisl'actory role of supcrior judiciary. It can bc said that it is judiciary which

compromiscd on its indepcndencc and its powers itself repcalcdly.

rs6 Ilamid Khan, 'l'he Judicial Organ,
I)cvcloprncnt, 1999, p: I tt9.

l,ahore (Pakistan): I;rcedom Forum for IIuman Rights and
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A lbrmcr Indian judge rightly says "the functioning of institutions and the conduct of the

individual judgcs is thc sinc quo non for indcpendcnce of the .iudiciary. 
'l'he damagc

causcd by thc institution, cither by its decision----- or by the conduct of the judges is far

morc injurious to the independence ofjudiciary than the extemal assaults"l57.

'l'hc rolc of lawycrs in resisting the forces which arc damaging to the independence of

judiciary is more important than all other assistances or scrviccs offcred by the lawyers to

thc court. So, thc importancc of bar in maintaining and protecting the independence of

judiciary should bc acknowledged and it must be assigned an effective role .

'l'hc moven-rcnt cducated the public regarding the basic concept of constitution, and the

oxpcclcd rolc of the courls and legal profession in explaning and defending it through

diffcrcnl 'l'V channcls especially the role of Geo TV with this rcspcct was rcmarkablc,

and dcmand of thc copies of the constitution raised in bookstores in major cities.

Similarly, Justicc Ramday argued that "Judges don't operatc in a vacuum," he explained.

Itathcr. cvents on thc strcets served to "strengthen their conscience" to rule according to

thc lawl58.

'l'hc gcncral impact of the movcment has brought optimism in thc mind set ol- political

lcadcrship o1'thc parties and the people. It can be said that people came to know about the

valuc of thc democratic institutions so showed their will to strengthen the democracy in

Pakistan. 'l'hc rclations between parliamentarians and the Lawycrs Movement camc in

front ol thc pcople which shows that the lawyers of Pakistan consider the parliamcnt as

an important pillar of government and also believe in democracy, but parliamentarians

couldn't play their role as a whole unfortunately.

't' I'hiroza Anklesaria, "lndependence of the Judiciary", AIR Journal 199 I , P: 97 .

't* Inrcrvicw with Khalil-ur-Rehman Ramday, cited in, Abdullah Freed Khan, "'l'he Pakistani [-awyers'

movcment and thc popular currency of judicial power", Pqkistan Ilan,ard Law Review, Vol. 123, No.

1705,2010, p: 1723.
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lior many protcstors. the lawyers movement was exclusive in its naturc and structurc as it

appcarcd indcpcndcntly of any political party or military establishment. 'fhe efforts of

lawycrs to ge1 a cooperation showed to the political parlies the way towards a more

indisputable and rcceptive dcmocratic politics by mobilizing controversial political

aclivily around a particular issue. On the other hand the support of political parties

becausc o1'thc public concern that could give them electoral bencfits in futurc was also a

sign of an rising political maturity within Pakistan's clectoral market. Most of thc

activisls idcntified this shift toward the "politicization of thc lawyers' movcmcnt and o1

I'akistani socicty at large", which is the most important achievement of thc movcment.

Somc activists cvcn argucd that thc movement was the "forcrunner of a ncw kind oI

issuc-bascd politics in Pakistan". It is revealed from the dctermination of all sorts of

participants that they wanted strong institutions above from leadcrs or pcrsons.

'l'his Movement is an alliance for the rule of Law that is a promising development ancl an

actual sign of change. 'fhe society of Pakistan has changed a lot in thcsc two ycars ancl a

scnsc ol'cmpowcrment was creatcd.

Ilabcrmas secs a strong link between judicial institutionalization and democracy. His

prescription for progress is authorization of power by law, writing of constitution, and

institutional dcvclopment. Ilabermas sees the medium of law as a mechanism to keep

citizcns unitcd, who are shaped by social, cultural and philosophical pluralisml5e.

'l'he way thc lawyers were ready to bear the difficulties, facing the police violence and

courling arrcst for the rule of law and independence ofjudiciary was an inspiring momcnt

lbr not only the whole nation of Pakistan but it was also apprcciated and supported by

rse I'lyvb-icrg, Il. Ilabermas and I"oucault, "'l'hinkers for civil socicty"? 'l'he llritish.lournal o/ Sociolog,t,
vol.49. No.2. 1998. pp 210-233.
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diffcrcnt legal and human rights groups in the world. Fifty years ago Justice Kayani said

in 1957. "11 is only a good bar which can save a politically insolvent country, Ibr herc

thcrc is no public opinion, thcrc is no electoratc with a firm voice"l60. fhesc golden

rvorcls arc still rcverberated in the current judicial crisis and lawyers' movement in

I)akistan.

'l'hc shilt in the role of the courl and its defenders from rcspectable instrumcnls ol thc

cslablishmcnt to supportcr of thc rulc of law, in the minds of public was somcthing morc

univcrsal. So it has bccome clear that judicial powcr can mold public opinion by

convincing and mobilizing them for the just cause not all the time by taking side ol'

govcrnmcnl but also by allying with public and the mcdia. Pcrhaps thc most important

impacl ol'thc movcmcnt is about thc changes that it produccd in the collectivc idcntity of

all Pakistanis

l:or t\il'taz, Ahsan, "'l'he broader aspect of the movement is the drcam that has becn

placcd in the eycs of pcoplc in the form of a transformcd slatc"16l. Munir Malik arguecl.

"'l'hc movcmcnt is to be judged on the qualitative changes in the mindsct of Pakistanis

that we havc madc. I venture to think that nobody can now bring a PCO. The common

man now undcrstands what the rule o1'law means"t62. Such voices show that now public

slioulcl rcspond collcctively and its opinion must be scnsitivc and rcactive against any

r60 Justicc (l{ctd) M. R. Kayani, Nor the Whole Truth, Lahore (Pakistan): Pakistan Writers' Cooperativc
Socicry, 2002,l,-20.
'ot Ailr.a, Ahsan, 'Pancl Discussion on Pakistan's Judiciary and Mcdia, fIarvard Kennedy School of
(iovcrnment'. Octobcr 26,2009. cited in, Abdullah Freed Khan, "'lhc t'akistani Lawycrs'movcmcnt and
tlrc popular currcncy of judicial power", Pakistan Harvard Law lleview, Vol. 123, No. 1705, 2010, p: 1726.

"" 'l'clcphonc Intcrvicw with Muncer Malik, Pakistan, August, 2008, cited in, Abdullah l;rccd Khan, "'l-hc
l'akistani Larvycrs'rnovcrnent and thc popular currency ofjudicial powcr", I)akislan Itarvard l-aw Revieu,,
Vol. 123. No. 1705, 2010, p: .1726.
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Iorn.i ol- misconduct and illcgal intcrf-crencc in thc judicial allair and compcl thc

govcrnnrcnl to comply with ccrtain constitutional norms.
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