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oath, CJ and five other judges resisted. The remaining deposed judges were restored on
March 16, 2009 amid a grand protest rally. The lawyers claimed that the struggle was not
for a personality but for the institution of judiciary. The long term objectives in front of
lawyers were the establishment of the rule of law, thc supremacy of constitution,
independence of judiciary and civilian supremacy over military which always
undermined the democracy in the country.

1.2 Literature Review

Almost no litcrature has been produced in Pakistan with the perspective of
lawyers movement as a social movement but lawyers movement has been extensively
discusscd with the central focus of judicial independence and rule of law in the country.
Spccifically, whereas much of the literature observes that judicial power often emerges

{rom a top-down process dictated by the rational self-interest of political clites.

Abdullah Freed Khan, "The Pakistani Lawyers’ Movement And The Popular
Currency Of Judicial Power"'. Overall this work covers some of the literaturc on the
roots of judicial power generally along with the coursc of the lawyer’s movement and its

impact upon Pakistani political culture and the use of new technology of communication

during lawyers movement by media.

The writer has mentioned the impression of gencral public about the decision of

~
General Pervez Musharraf was very disappointing like, one of the farmers expresses his
determination to support the lawyers because according to him if the Chief Justice of

Pakistan is not safe then none of us is sccure, on the other side it reflects a degradation of

“the law” itself. Such view of a farmer proves the figurative value of the lawyers’

" Abdullah Freed Khan, "The Pakistani Lawyers’ movement and the popular currency of judicial power”,
Pakistan Harvard Law Review, Vol. 123, No. 1705, 2010.
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struggle and in its implicit understanding of the fundamental purposc of an independent
judiciary. This was the general concern of the whole public and this clcment of justice

was the motivational factor for mobilization during lawyer’s movement®.

Whereas the litcrature on the lawyers movement is concerned, the writer has
pointed out the suo moto actions that the Court hears in order to check the abuse of power
or misusc of authority including large-scale investigations in politically controversial
cases, which angered the ruling regime and became the major recasons for extra
constitutional steps of General Musharraf. He further explains the political history of
Pakistan duc to which Pakistanis suffered a lot especially bccaus; of the current situation
of the country during the military regime of General Musharraf. Already frustrated public

was waiting for such moment as said by onc of the judges of superior judiciary:

“Pcople became mesmerized, as if they’d always been longing for some such
gesturc for our cntire sixty years. The moment it came, pcople jumped out of their

N
L1

scats’ .

The writer has mentioned the feelings of when new civilian government showed
Jreluctance to reinstate the judges. The writer has highlighted the underlying reason of
rcluctance by president Zardari, because of the fear that Chaudhry might declare the

National Reconciliation Ordinance (NRO) as unconstitutional, which was issucd by

™
R

Musharraf in 2007 under which Zardari and others exempted from corruption charges”.

This delay made "the long march" possible and people started the slogan of "go Zardari

> TInterview with Pakistani farmer, Lahore, Pakistan, July 4, 2008, cited in, Abdullah Freed Khan, "Thc
Pakistani Lawyers' movement and the popular currency of judicial power”, Pakistan Harvard Law Review,
Vol. 123, No. 1705, 2010, p: 1705.

*ibid, p: 1713.

* Op. citc., Abdullah Freed Khan, "The Pakistani Lawyers' movement and the popular currency of judicial
power”, p: 1716.
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by Amcrican officials: "It's a sequencing issue, one senior official explains: Musharraf
was to be carcfully coaxed to make concessions he could live with, like inviting Benazir
Bhutto back from exile and ultimately holding democratic elections. Musharraf could not
live with Chaudhry, whlose. very name induced a fit of spleen”. “We didn’t want to see

Musharraf humiliated”®.

Farooq ‘T'arig, "Pakistan's struggle for democracy"’. The writer has focused on the
objective of the lawyers movement and the political scenario through out the movement. The
independent working of judiciary without being influenced by either civilian or military regime,
was the major task that covers all its objcctives. He also highlighted the responsc of CJ as
Chaudhry's *'No" was a landmark in the history of the judiciary. Every previous military coup
had bcen legitimized by the country's top judges. The writer has covered all the phases of the
movement and stated that the most important aspect of the movement was its clear cut demand in .
which the Musharraf's dictatorship is clearly seen as a brutal regime trying to curb the rising

consciousness of independent judicial system.

Azmat Abbas and Saima Jasamxe, "A Ray of Hope; The Case of Lawyers’
Movement in Pakistan". The writers have provided the judiciary history along with the
. bolitical scenario where judiciary was treated as subservicnt to executive for almost 60
years by both civilian and military rulers howcver, changed when this norm was
challcngs:i by Chief Justice Chaudhry, who declined to step aside on the orders of a

scrving military chief. Unfortunately, on most of the occasions, the inaction of the

® James Traub, "The Lawyers' Crusade", Pakistan, New York Times, July 01, 2008, available at

hup:// www.nytimes.com/2008/06/0 1/magazine/0 | PAKISTAN-t.html?pagewanted=print, accessed, 5-7-13.

" Farrooq Tariq, "Pakistan's struggle for democracy: The lawyers' movement one year on", Links
International Journal of Socialist Renewal, available at http://links.org.au/node/305, accessed, 5-7-13.
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context can be influenced or even changed by concerted collective action. Moreover,
scholars also assess cycles and waves of protest, and “collective action repertoires” such
as boycotts, mass petitioning, marches, rallies, barricading, and acts of civil disobedience.
Though social movements have been continuously viewed as a collective responsc to
deprivation, to the contradictions of late capitalism, or to the availability of resources, but
the agreement that appeared in the 1990s emphasizes political processes and also view
structural and cultural processes as key to understand the strategies and cycles of social

protest.

The combine conceptual frameworks of the world-system and social movements help to
better understand the factors behind the emergence of the transnational social
movements. The opportunities, mobilizing structures, and frames are applicable to the

global justice, Islamist, and feminist movements.

2.4 The origin of Social movement theory

Theoretical traditions of functionalism, Marxism and liberal-individualism becamc the
basc of contemporary social movements which is reflected in the work of “early
Inlightcnment philosophers, especially Adam Sﬁilh, John Locke, Thomas Hobbes, Karl

Marx and the French sociologist Emile Durkheim.

The concepts of anomie, social solidarity and the collective conscience, social regulation
versus integration were the most extensive conceptual contributions to early sociél
movements theory by Durkheim. According to him, when social norms of socicty have
failed to offer a moral framework which is required to define the social roles of
individuals then it is obvious that anomie exists in a said socicty in which a number of

factors can be the cause of this collective normlessness, like natural disasters and
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cconomic crises, or a dysfunctional division of labor, unsucccssful or an in completc

cvolution from mechanical to organic social solidarity.

FFor Durkheim, social regulation and social integration are two critical axis that helps
finding out the health of any given society. According to him, the "ideal healthy socicty"”
is onc in which a moderate amount of both regulation and integration are present. In any
scvere case where there is either too much, or too little, of these two forces, the feelings

produced in individuals arc always vicious.

2.5 Collective Behavior Theory

Collective behavior theory was an early forerunner of what was later on, known as the
field of social movements. Collective behaviorists emphasized upon the unconscious,
reckless and spontancous types of social organizations. Gustave LeBon’s book "The
Crowd" was one of the earliest studies in collective bchavior which depicted the same

traditions as of Durkheim’s theoretical insights.

Blumcr dcfines the life-cycle of gencral social movements, which begin with what he
calls "cultural drifts" that are based upon changes, which occur in the fundamental values
and norms of socicty. In view of Blumer, this change in social values brings a
psychological change in individuals which, “provides the motivation for general social
movements">. The focus upon the “life-cycle” by Blumer is mostly the result of the
theorctical focus on social cquilibrium inherited from Durkheim and appears somewhat

mechanical. Change in social values comes into conflict with social institutions which

* Herbert Blumer, "Elementary Collective Groupings”, in Principles of Sociology, ed. A. McClung Lee
New York: Barncs & Nobles Inc., 1969.

e e




ML

[~~~

T T T et 7 I, & s s == e S, Y | — . g R
R Bl e R R i I L ot ply vy gy v ez

21

brings institutional changes and ultimately the social system is brought back into

cquilibrium.

Another popular product of the functionalist perspective of social movements has been
relative deprivation theory which was developed by Ted Gurr in the 1970s, and Turner
and Killian also developed 1t in 1957. This theory claims that social movements are
largely the result of rising expectations-on the one hand and limited capabilities to

actualizc thosc cxpectations on the other.

‘The classical modcl further states that privileges of society brings change in social norms
and works as the fundamental causal component of social movements, according this
modcl, socicty is static which is portrayed by the absence of conflict. Thesc models also
implics that social movements are a just an offshoot of psychological strain rather than
rational and organized attempts to change the conditions under which people live.
Acéording to McAdam, the conflict and change are essential components of modern life

and social movements take place because of, "the ongoing interaction of organized

-
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contenders within a shifting politico-economic environment.”

Theory of Social change of Karl Marx, also had greater impact upon the evolution of
social movements. The most valuable sociological insight of this theory was a radical

critique of the capitalist economy and its influence on social structures.

Although Marx didn't systematically differcntiate the essential parts of social movements
but produced a thcory of social change that firmly situatcd the labor movement at the

forefront of social change. According to him, this modern labor movement has becn

* Doug McAdam, "The Classical Model of Social Movements Examined", in Political Process and the
Development of Black Insurgency : 1930-1970,Chicago: University of chicago Press, 1982.
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Backward to l.ook Forward; Recflections on the Past and Future of the Resource

Mobilization Rescarch Program"(1988) reflects this approach.

Generally this approach has been explained as resourcc mobilization perspective due to
its focus on the utilization of different resources in human, economic, cultural and
political 'I‘or.m by the movement. As it considers rational consideration of individuals with
reference to differcnt costs and benefits-linked with movement participation shows its
closc link with liberal-individualism. The everyday decisions cspecially by the leaders of

social movements is the starting point for RM theorists.

According to Buechler, there are suppositions which RM perspective makes about social
movements and it deserves closer examination®”.Critics arc of the view that RM theorists
give less importance to gricvances and resource allocation cspecially when the process
takes placc at organizational level. This is justified by RM thcorists because of their
stress on the rational acthor model of collective behavior by excluding the more socialized

approach to protest movements.

As the RM model considers the persuasion of rational actors important by providing
different incentives for the participation so, in order to appcal to the cxisting political and
ideological oricntations of potential sympathizers before the time they could calculate
their costs and bencfits of movement participation, social movement organizations
usually work at framing protest issues. Thus ideological predispositions can completely

influence an individual's attraction to, and support for a given protest movement.

7 Steven M. Bucchler, “Beyond Resource Mobilization: Emerging Trends in Social Movement Theor™,
The Sociological Quarterly, Vol. 34, 1993, p: 217-235.
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According to Gamson, media have a significant role in providing matcrial examples for
the respondents, but he finds that media frames arc hardly ever accepted at face valuc.
The major focus of Gamson is upon the influence that media have on individuals' own

collcctive action frames.

Gamson challenges the idea that the media have a direct and unmediated influence on
individual collective action frames, while on the other hand Gitlin claims that the mass
media do play serious role in molding the perception and opinion of public about explicit

soclal movements.

Gitlin begins with the claim that for the success, or failure, of modern social movements
media have a dircct and important role for it, instead of focusing on the rcception and
perception of media images by individuals. For Gitlin, media framcs arc “principles of
sclection, cmphasis, and presentation (which are) composed of little tacit theories about
what cxists, what happens and what matters™'. According to flim, these “little theories”
can bc largely cxplained as pluralistic, pro-status quo, ideologically loaded and

cssentially hegemonic.

According to Sydney Tarrow, Gramsci and other Marxist social theorists do not give
much importance to political systems in the formation of revolutionary working-class
consciousness'*. When framing theorists consider political sphere, they view it sometimes

as the result of the mode of production, like Charles Wright Mills (The Power Elite)*or

" Todd Gitlin, The Whole World is Watching: Mass Media in the Making and Unmaking of the New Left,
Berkeley: University of California Press, 1980, P-47.

2 Sydncy Tarrow, Power in Movement: Social Movements and Contentious Politics, Cambridge:
Cambridge University Press, 1998, p: 12.

 Charles Wright Mills, The Power Elite, London: Oxford University Press, 1956.
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Much of the work of lawyer's movement is devoted towards creating {rames that
motivate. inspire. and demand loyalty. In particular, while individual (or rational)
interests often attracted graduates to the movement initially. it was the ability ol the

movement to frame activism as a “moral obligation™ that lcd to its success.
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board®®. In that process , the consultation of the Chief Justice of Pakistan and the Chicf
Justice of the concerned High Court or their participation were not considered necessary.
There were two significant judgments of the Supreme Court in the cases of "Al-Jehad
Trust Vs Federation of Pakistan" (1996)°" and "Malik Asad Ali Vs Federation of
Pakistan” (1998)°*. It was to check the use of arbitrary power by the exccutive for
appointing the judges in the superior judiciary. The Supreme Court ruled in thesc
judgments that Chicef Justice of a High Court and Chief Justice of Pakistan will be
appointed on the basis of seniority in the absence of any strong reason to the contrary to
be recorded by the cxccutive.

According to the judgment, the opinion of the Chief Justices for appointment of judges o
the superior judiciary was obligatory on the exccutive and in case of difference of
opinion, it should rccord the well-built reason to be justifiable. But unfortunatcly these
two verdicts could not prevent General Pervez Musharraf from abusc of the authority to
appoint judges, like the appointment of next senior judge instead of Falak Shcr, the most
scnior judge who was recommended by the Chicf Justice of Pakistan showed the brcach
of the Supreme Court rulings in "Al-Jehad Trust Vs Federation of Pakistan” and also not
in favor of the approval of the Chief Justice of Pakistan.

3.1.4 Removal of the Judges

The article 209 provides the whole procedure and structure for the removal of a judge of
the supcrior courts which also protects the services of those judges under Article 209(7)

of the constitution of Pakistan. It also restricts the removal of judges by adopting any

% Chiefl Justice (Retd) Dr. Nasim [Hassan Shah, Ahad Saz Munsif, Lahorc (Pakistan): Alhamad
Publications, 1997, P: 49.

*7 Al-Jehad Trust Vs. Federation of Pakistan, PLD 1996, SC, P: 324.

¥ Malik Asad Ali Vs. Federation of Pakistan SCMR 1998, P: 119 and PLI 1998, SC, P: 161.
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bar associations had found the strength or dignity to express strongly on the taking away
of the writ jurisdiction in 195572,

Another precedent of the apathy of legal organization was not only the endorscment of
the martial law of General Ayub Khan in 1958 and of General Yahya Khan in 1969 but
the bar associations arranged functions in the honor of the martial law authéritics93.

The civilian government of Zulfigar Ali Bhutto was also the witness of the attack on the
independence of judiciary but through constitutional means. His government passed
scven Constitutional Amendment Acts, out of which five were harmful for judicial
independent status.

3.5..2 Sccond phase (1977 to March 2007)

‘The second phase(1977 to March 2007) was quite different from the first onc where
lcgal community appeared to be very strong and proactive and it was satisfactory and
overall commendable.

After thc martial law of General Zia, lawyers started showing serious resistance,
demanding the restoration of the Constitution, conducting the general clections, lifting of
martial law and restoration of the powers of the judiciary. All important court decisions
had been analyzing by the legal community including Professors of law through articles.
The most important cases included Bhutto’s trial and his conviction as well as the
Supreme Court decision in Begum Nusrat Bhutto’s case in which validity was given to
martial law of 1977. Such circumstances created an environment which became
challenging for the military regime and the legal community faced its adverse results.

Permancent benches of LHC at Rawalpindi, Bahawalpur, Multan and were set up in1981

> Malik R. Kayani, Not the Whole Truth, Lahore (Pakistan): Pakistan Writers’ Cooperative Socicty,
2002, P: 51.
* Justice (Retd) Dorab Patel, Testament of a Liberal, Karachi: Oxford University Press, 2004, P: 103.
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The judicial crisis was started when the then General Musharraf took unfavorable
deciston against CJ. The suo motto actions of CJ becamc the major rcason for this step
specially the case of Steel Mill and the case of missing persons. Whereas the Court also
started hearing the casés in order to ensure the maltreatment of power or misuse of
authority including large-scale investigations in politically controversial cases, which
angered the ruling regime and became the major reasons for extra constitutional steps of
General Musharral, With the help of an independent rulings from 2005 to 2007 and
through rcinstating Chaudhry in July 2007 the Court gained "popular legitimacy” and

became capable of driving collective action”’.

As a result General Musharraf, the then Presidént asked the Justice Iftikhar, the CJ of
Pakistan to resign on the basis of alleged misconduct which was refused by the Chief
Justice and hec was suspended as a result and remained under house arrest in army office.
Under Article 209, President General Musharraf referred the case to the Supreme Judicial

Council! for conducting inquiry98.

The Chief Justice’s refusal to resign in a country like Pakistan where the military
had ruled politics for almost more than thirty years represented appallingly drastic break
from political and social norms. In recognition of his individual efforts to uphold the
legal system's fundamental commitment to freedom, justicc and cquality, the prestigious
"Mcdal of FFrecdom" at the Harvard Law School been awarded to Justice Chaudhry who

became the third person in history who received it. The New York City Bar Association

7 Abdullah Freed Khan, "The Pakistani Lawyers' movement and the popular currency of judicial power”,
Pakistan Harvard Law Review, Vol. 123, No. 1705,2010, p: 1718.

o8 Tariq Butt, "lftikhar ccases to be chicf justice”, The News, March 10, 2007.
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For example, many lawyers came to rcalize as participants the lawyers’ resistance to
illcgitimate state authority since the independence of Pakistan. Thc activists were
pointing out the Gandhi, Jinnah and Nchru as lawyers as an inspirational source to sustain
their support for the movement. They also recalled the resistance of lawyers against
major rulers likc Zulfigar Ali Bhutto, and General Zia.

"Professional identities" of many Pakistani judges have been affected in a similar
manner. Protests of common pcople motivated many deposed judges to continue their
struggle cven against the military rule at the time when the government .offcrcd for a
compromise. They felt the pain that these protestors were bearing on their behalf and
realized the appreciation for their defiance, in spite of the sufferings of house arrest and
loncliness. Like, CJ argued that it “was aﬁ easy decision 1o resign” basced on the orders of
his “conscicnee,” he stated that, under the circumstances long months of house arrcst and
threats, “['The protesters| gave [him] the courage to continuc on” "¢,

While focusing on formal organizations, lawyers collaborated their cfforts with social
nctworks and informal institutions. Numerous studies, for example, "highlight the
importance of social networks for movement recruitment, particularly where social ties

. - . . 7
provide bonds of trust and solidarity and encourage movement"'?’.

4.3.4 Civil Society and Studcents association
According to RMT, the human resource in the form of workers or participants is

essential, so the participation of the civil socicty, common people and people from other

"¢ Interview with Iftikhar Muhammad Chaudhry, July 11, 2008, cited in, Abduliah Freed Khan, "The
Pakistani Lawyers' movement and the popular currency of judicial power"”, Pakistan Harvard Law Review,
Vol. 123, No. 1705, 2010, p: 1723.

“7 Doug McAdam, "Recruitment to High-Risk Activism: The Case of Freedom Summer", American
Journal of Sociology, vol. 92, 1986, PP: 64-90.
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scgments of socicty, is the inspiring and encouraging element in the lawyers’ movement.

According to a columnist: "the civil society in Pakistan had never been so outraged. In

cvery place, in cvery gathering, there was nothing but condemnation for what happcned

to Chicf Justice Iftikhar"'"*® The structure of profcssionél and student associations

(Students for Restoration of Democracy in Pakistan, Pakistan Youth Alliance) were used

for activists to bc mobilized, mainly through social networking, especially IFace book,
print and clectronic media. It also increased the political awarencss of students. By
undergoing threats, beatings, and arrcsts only strengthencd the will power of students to
be persistent for political change which helped them increased their sense of unity with
their fcllow protesters. These organizations continued to play an important role in raising
awarencss regarding democracy in Pakistan and recruiting social movement participants
as well.

4.3.5 Role of Electronic and Press Media

Success and failurc of any event or movement largely depends upon the media projection.
Samc is the case with lawyers movement, the positive .and unshakcable role of media as a
source no doubt provided a major contribution for the achievement of the objectives of
thc movement.

In Lawyers movement, the institutional arrangements for moves from professional to
morc general public sphere through bars and media were well prepared. Mcdia centres
remain the depiction private public sphere. Lawyers organization and media started
having closer tics when media faced restrictions after the declaration of cmergency in the
Statc. The clectronic media played its rcal role by showing its severe resistancc against

the ordcer to blockage the information.

138 Shafqat Mahmood, "A Storm is Brewing", The NEWS, March 16, 2007.
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public spherc was not equipped or rcady to take over a political role, so therefore the
movcement went back to the political parties. The political party lcaders were ready to
takc advantage of the existing mass mobilization but did not have the power and will to
sustain the movement.
As Imran Khan, thc chairman of Pakistan Tahreeki Insaaf (PTI) argucd for subjective
truthfulncss and objective truth of what media was presenting. However it can bc
considered as a political move of a politician who determines that herocs fight battles and
then disappear and politician take over to reap the benefits.

"We want the media to tell the truth only. Truth means don‘t be influenced by anyone. If
Musharraf is still sitting there we all opposition partics arc responsible for that.
Recognize your heroes, your main hero is Justice Iftikhar and your judiciary. After that
your herocs are lawyers and journalists. They are the heroes because they are bringing the
truth. They have changed the Pakistan, it is new Pakistan. We necd an opposition which
strives for independence of judiciary, only an independent judiciary can ensurc rule of
law. If there is rule of law then only there be a real dcmbcracy and free clections. If there
is rulc of law then only we will have our basic rights and can rclease missing persons”. 147

The mobilization and unity of all the segments of socicty altogether is
difficult in a society like Pakistan which is multi cthnic and prioritics of people arc
different from each other that shows lack of unity and lack of consensus on national
issucs, along with that the class system is a big hurdle in getting unity, usually the elite
class is morce privilcged and control most of the means of production that's why in such a

socicty most of the time the stake holders in a movement belong to lower or middle class

7 Imran Khan, "Capital Talk", Geo TV, November, 24, 2007.

f

ji

-l e







87

Sy

o S

clectoral interests. Public pressure, credibility of political parties ard its leaders and
lawyers organization contributed in the success of the lawyers' movement. The non-
democratic culture in Pakistan is one of the hurdles in the way of social movement where

repressive means are used to suppress the protests.

There arec somc positive aspects of Pakistani society which support the happening of
social movements. For example, the existence of a responsive and positive civil society in
Pakistan shows that the society is transforming. Such a role of civil society is still missing
in most of the third world countries. With the help of civil society, lawyers movement not
only crecated pressure upon the government to a larger extent but the support of other

scgments ol society was also obtained.

On the other hand, such peaceful social movements can bring positive social change
cspecially at the level of policy making regarding institutional reforms like the
introduction of 'National Judicial policy' in March 2009 after the lawyers movement,
having the purposc to bring radical reforms in judicial institution. In addition, legislative
matters have been left entirely to the parliament, because the parliament has the role of
political leadership, which will be supported by the lawyers also in futurc'*®. Such social
movements increase the national unity among the people on the basis of national interests
along with the awareness about their rights. It also brought the sense of empowerment
among people. In a society like Pakistan, it is difficult to get unity but peoplc are quite
awarc of the happenings around them with the help of fast communication network in
the form of an independent and free media. Role of media was quite positive during the

movement unlike the political culture prevailing in Pakistan as governments uscd to have

"¥ Susanne Mahrwald, "Rule of Law: The Casc of Pakistan", Lahore: Heinrich-Boll-Stiftung, August 26,
2009, p: 4.
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controlled media policy. Despite certain restrictions and ban on media coverage of the
movement, the possibilities of talk shows on footpaths, coffee shops and outside the
premises of bar councils was remarkable. Media found alternative methods to keep their
program on air and their viewers intact, at the time when the programmes werc banned on
cable network, frec access to live streaming through internet and satellite antenna was
arranged. Such daring cfforts by media persons and journalists shows that onc of the state
institute  is promoting thc truth and is working according to thc dictates of their
conscicnce which is unlike in such a third world country because of its prevailing corrupt
culturc. So, we can say that all the aspects of social movements do not fully exist in such
socictics duc to the lack of coordination among different segments of socicty and

closcness of political space for such movements. -

Although from the very béginning, with the help of Objective Resolution of 1949, the
independence of fhe judiciary has been protected by making it thc compulsory part of the
Constitution of Pakistan under the article 2-A but the independence of the judiciary has
never been materialized. "It has been the object of manipulation by the cxccutive and

. . . 49
people used to perceive it as compliant”' .

According to Hina Jilani: “failure of the judicial system to dispensc justicc has croded
respect for the rule of law. This has led to a tendency in the general public to circumvent
the law. The perception that the judicial system does not work has becomec common, and

is uscd to justify excess by the executive branch-of the government.”'™

" Hamid Khan, Constitutional and Political History of Pakistan, Karachi (Pakistan): Oxford University

Press, 2001, P: 876.
0 Hina Jilani, Human Rights and Democratic Development in Pakistan, Lahore (Pakistan): Human Rights
Commission of Pakistan, 1998, P: 156.
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The study of judicial history points out the various events and factors which weakened
the independence of the judiciary in Pakistan. One of the major issues is about the

cstablishment of Fedcral Shariat Court which has always been the subject of criticism and

\‘E:Z/

controversy right from its formation in 1985 and it was protected afterwards with the help

of the controversial 8th Amendmem‘15 t

The way its judges arc appointed and the uncertainty of their tenure are harmful for

judicial independence. In this way it is unable to fulfill the standard, required for the
independence as it is not in a position to uphold the pressurc and influcnce of cxecutive.

The system of the appointment needs to be made more efficient and

transparent but unfortunately it has not been fully available yct, that is the main reason

behind the frequent manipulation in order to bring about appointments cither on political

basis or on personal considerations. Judicial history reveals that merit is rarely considered

%@y for appointment, which remained a major factor in thc downfall of the standard of

’ Judiciary. Unfortunately, Articles.177(1) and 193(1) and the verdicts of the SC, were not

strong cnough in order to check arbitrary exercise of the powers froml‘cxccutive in the

appointment of judges of the superior courts. Therefore, the drastic changes are required

in the existing system and procedure of appointment and the power of exccutive for

appointing the judges of superior courts must be limited.

On the other hand, constitutional provisjons have such loopholcs cspcciglly with

rcfercnee to the appointment of judges that it has been misapplied by the powerful

executive very casily. .The Constitution of Pakistan has bcen correctly termed “an

"‘ internally contradictory Constitutional instrument” "2 Unfortunately the constitution docs

“!"The Constitution (Amendment) Act 1985, PLD 1985 Central Statutes.
131 paula R. Newberg, Judging the State: Courts and Constitutional Politics in Pakistan, New York:

Cambridge University Press, 1995, p: 27.
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