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Thesis Statement

The present system of drspute settlement rn the form of lltiSatron in crvrl courts, for lslamic

Frnance Disputes in Pakistan is rnadequate, leadrng to many problems and technlcal lssues

Therefore an alternatrve and appropflate dlspute resolutlon mechanism for the dlsputes

emanatrng from Islamrc frnance transactrons should be establlshed,

Thesis lntroduction

The overwhelmrng growth and contrnuous expansron of the lslamrc frnance rn the world dunng

the last decade has been beyond companson The fa'th based frnance, whrch spurns the

activrtres prohrbrted by Islam, rs applrcable ethrcal alternatrve to conventtonal and tnterest

based frnancing In addrtron to berng cost effrcrent and asset based lslamrc frnance rs also

Shaflah complrant

The drspute settlement frame work as practrced in most of the lunsdrctrons where

lslamtc frnance rs rn practrce, rncludrnB Pakrstan, has proven to be rnadequate, particularly rn rts

applcatron and rnterpretatron of the Shanah 1 Pakistan, desprte of berng an rdeoloSrcal country

based solely upon the ideology of lslam, had adopted the common law as a governtng law from

the very begrnnrng, lt rs the Englsh common law whrch rs still berng practrced ln almost all the

courts and legal tflbunals across the country Paktstan is among those few count es that have

taken maJor steps towards the Islamrzatron of therr legal system, partrcularly rn economlc and

frnance sector, The most rmportant measures taken For lslamrzatlon rn Pakrstan are as follows

As per Art 2 of the constttutron of Paktstan, lslam rs the state reltgron of Paktstan. The

objectives resoluhon was passed by the frrst conshtutron Assembly rn 1949 ln the

r 
Umar A Osenl and Dr Abu Umar Faruq Ahmad, D6pui. Besoluhon tn tstemrc Frnanca, A case an.lysts

Mahyea,8ih lslamrc Confer.nce on lslamrceconom,csand Frnance, Ooha, Qatar- D.cembcr 19-21, 2011
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begrnnrng oblected resolutron was

substantrve part of the constrtutron

rnserted rn preamble Later on rt was made

rn 1985 
2 lt has provrded that no law shall be

enacted that is repugnant to the rnjunctrons of lslam.

. The erghth amendment of 1973 constrtution, adopted by the Natlonal Assembly, made

room for creatron of Iederal shaflat court (FSC)3

. Creatron of the councrl of lslamrc rdeology (Cll) rn 1962.4 The report of (llc) on

elmrnatron of rnterest (lune, 1980) genurnely considered as frrst comprehenslve work rn

the world undertaken on lslamrc bankrng and frnance

Practrcally, measures taken,ncluded the rntroductron of zakat and Ushrl and the

ehminatron of rnterest from the spec,ahzed Frnancral lnstrtutrons (July, 1979 to July,

198s)

. commercral banks transformed therr

based on the 12 modes. From July 1,

free yet, forertn currency deposrts rn

as before.6

nomenclature duflng January 1981 to June 1985

1985 all commercral bankrng were made rnterest

Pakrstan and on lendrng of forer8n loans contrnued

The procedure adopted by banks was declared un-lslamrc by the Federal Shariat Court

(FSC) rn November 19917 Some banks/DFls preFerred appeal to the shaflat Appellate

Bench (5AB) of Supreme Court of Pakistan

I S!.Art 2-A of th e Conrtrtutron ofthe Islamrc B.pubhc of Pakrstan! Conshtut,on (Erght amendm.nt)Act, 1985 { Gazene ol Pakrstan, lxtraordrnary, 11'h November, 1985)
1 5c!Constrtunonof thelslamrcRepubllcof Patlst.n 1952, 3 13I 

Sec Zakat.nd Ushr Ordrnance, 1980t 
Sec State g.nk ofP.krstanAnnual Report FyO27 Mahmood ul Rahman rarr.l vs Sccret.ry , Mrnrstry of Law, .lusic. and Perhmentrry Affarrs, Gov.rnment

Pakrst.n,lslamabad erc PLO 1992 FsC1

2



. SAB dehvered its Judgm.nt of December 23, 1999' reJecting the appeals and dtrectrng

that the laws rnvolvrng rnterest would cease to have effect f'nally by June 30, 2001,!

A5 a result of above mentroned hrstorlcal measures and steps taken towards

rslamrzahon of flnancral system a parallel system of lslamrc Bankrng and ftnance was tntroduced

and developed rn the country. Though the actual tar8et of these efforts was a total and

rmmedrate change of the system rnto lslamrc prlncrp,es based economy but unfortunately due

to some reasons and hurdles rt could not have been achteved However, a parallel system to the

conventronal bankrng and frnance came tnto extstence

ln the last decade lslamrc frnance rndustry expeflenced a fast Erowth not only tn

bankrng and frnance sector has attracted spectal

alternattve system to the current rnterest based

bankrng due lo coLlapses of frnancral grants rn dtfferent lu sdtcttons workrng under conventtonal

Pakrstan but also at global level tslamrc

attentron and emerged as an appropnate

banhnt system, Paktstan as one

contflbuted malor part and played

structural changes. But there are sttll vacant spaces whrch need to be ftlled Absence of Sharra-

complant,egal framework, weak regulatton and tssues ln corporate governance are postng

queshons on frrture targets ofthrs lndustry

These are major obstacles tn lslamrc banktng and flnance tndustry whtch are caustng low

level of penetratron not only at global level but also rn the overall ftnancral tndustry of pakrstan,

Pakrstan as a leader has marn responstbrltty to elrmtnate these hurdles and to present adequate

strong lslamrc bankrng model before other Juflsdtctlons The most tmportant lssue among other

among worldwtde pioneers of lslamtc ftnance sector

a srgnrhcant role rn thts sector and lntroduced dtfferent

on lsl.mtc
by Meeran

' Dr M. Aslam Kh.kr and others vs Syed Muh.fimad Hishrm rrd Others, pLD 2OOO SC 225t Or lshrat Husarn, covcrnor SBp, Evolutton of Islamrc Banktng, prasanlcd hts papar at a samtnar
Bankrng held reccntly at the lslamrc Chamber of Commcrce & tndustry burtdrnS, K..acht sponsored
B:nk Lrmrted, 2007



above mentroned rssues, whrch affect the effrcrency of lslamic frnance rndustry and rmpose the

questron on the Shanah complance of the rndustry as a whote, are the lslamtc ftnance lrtr8atton

rn crvrlcouTts under EngIsh common law

The lrtrgatron clause rn lslamtc frnancral contracts rs rtself an rssue leadtng to many other

rssues, Drsputes emanatrng from thrs rndustry are heard rn the conventional courts where, tn

most of the cases, partrcularly where Shanah expert determrnatron is requtred, the Judges do

not have the requErte expertrse and a sufftcrent knowledge of the p(nctples and modes of

lslamrc frnance. Therefore a strong and vtable legal framework should be establtshed for the

settlement of the disputes regardrng lslamtc banktnB and ftnance tn the countnes Ike Paklstan

where lslamrc bankrng and frnance ts berng tmplemented

Structure of Thesis

The study compflses of three chapters. Chapter I ls drvtded tnto three secttons Sectron I

analyses the bflef ht5toncal background and modern development of ADR Classtfrcattons and

krnds ofADR are drscussed under sectton tl Saltent features are analyzed tn sectron lll ln the

end a brief conclusron wrll be drawn,

Chapter ll rs devtded tnto four sechons Sectton I analyses the basrs of ADR rn tslamtc

law Sectron ll analyses drtferent forms ofADR tn lslamlc legal hrstory Sectton lll drscu5ses the

relevance of ADR rn lslamc Ftnance Dtsputes Sectton lV wtll conduct a bnef Companson

between ADR and ordtnary lltlgatton Flnally a bflef conclusron wtll be drawn

Chapterlll 15dtvtded tnto ftve sectlons Sectton I drscusses about lslamtzatton of ftnancral

system in Pakrstan Sectron ll analyses legal and regulatory rssues facing lslamtc ftnance tndustry

rn Pakrstan Sectron lll descflbes current pracftces of ltttgattng lslamrc frnance dtsputes rn Crvtl



Courts and lssues therern

Bexrmco Pha.matrcals Ltd.

conclusron wrll be drawn.

Iiterature Review

Sectron lv analyses rn detarl the land mark Enthsh case trtled:

&OrsVsShamil EankofBahrarnEC At the end of the chapter a brief

So for as the ADR rs concerned, much has been wntten about the dtfferent aspects of an

alternahve drspute resolutron outsrde the courts as an rndependent forum for resolutron of

drsputes lrkewrse some work has also been done about the lslamrc frnance lrtrgatron In crvrl

courtr and rssues rn the current system of drspute resolutron for lslamrc frnance, However, srnce

my toptc rs a specrfrc area of study there rs a need of work on the analysis of present practrces

of drspute settlement system regardrng lslamic frnance drsputes rn Paktstani context and cfihcal

rssues therern, and explonng the feastbtltty of an alternatrve, appropflate and adequate forum

for the settlement of tslamrc frnance dEputes ln the followtng a cnhcal evaluatton oF the

rrnportant work on related areas of my toptc wtll be conducted

1. "lslamic Finance Litigation" by Kilian Balz:

ln thrs Artrcle the wnter drscussed the tssues regardrng lslam,c ftnance lttigatton, tn the ltght of

Bexrmco Case10 and suggested the separate drspute resolutron bodres for lslamrc frnancrng

transactlons However. hts dtscusston ts tn Beneral and not tn the context of the practtces of any

specrfrc Islamrc country.

Dispute Resolution in lslamic Finance: A Case analyses of Malaysia:11

'o Shrmrl s.nk of s.hrarn v Bexrmco pharmec!uttc.ls ttd and Others (known .s the B.xrmco c.se), heard by th.
London Co'rrt of Appe.l rn 2004, c strll consrde.ld to bc. landma.k tudgment rn th. fi.td o, tstamrc rnance
hng.tron Ewca Crv 19, [2OO,l]4 AIIER 1072

'r Oscnr, thar A Osenr rnd or Abu Umar Faruq Ahmad, Drspute Besolutton ln Islamrc Frnancq A casa analysts ot
M.l.yfla,8th hla mrc Con f.re nce on tslamrc economrcs and Frn.nce, Ooha, eat.r,O.ccmber19-21,2011
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Wnter states rn the abstract of the paper: "The past decade has seen the rapld Saowth of

lslamic frnance on both rnternatlonal and domestrc levels. Accompanyrng that growth ls a rrse rn

the number of dlsputes that Imphcate lslamrc law Thrs remarns true even when the prlmary law

of the contract rs that of common law or ctvtl law, lf ludges and lawmakers do not understand

the reasonrng of lslamtc frnance professlonals ln lncorporatlng Sharlah law, the result could be

precedents and codes that hamper the Srowth of a multl_trllllon dollar lndustry".

He further savs " Theoretically, contractlng parties to a shanah compllant transactlon may

choose from three optrons that the contract be (1) subject excluslvely to lslamlc law, (2)

sub,ect solely to a state legal system, whether or not sald system be based on Sharlah law, or

(3) sublect to a combrne system wrth lslamlc prlncrples A combrne system of state legal

system and Seneral prrnctples of Shartah would be a better characterrzed as cumulatlve,

meanrng that the state system of law rs subject to Shartah Dlsputes under the contract maY be

analyzed under state system, and rn cases of confltct, Shartah wlll prevall"

Thrs work though pornt outs the practrcal lssueS pertalnlng to lSlamlc flnance lltlgatlon but the

solutron proposed by the researcher rs rotally drfferent from whaL would be my suggested

5olutron

As mentroned above, the preferable way to solve the problem rs to make the contract subJect

to a combtne system of conventlonal law wrth lSlamrc prrncrples, wherea5 the solutlon proposed

by my research rs to establtsh a separate legal frame work where lslamlc flnanclng dlsputes

would be resolved accordrng to Sulh,(Reconcrlratron) Tahktm(Arbttratron) and other lslamrc

modes of drspute settlement outsrde the courts Thus there lvould be no need of any

comblnahon of legal system reBardrng Bovernrng law of the contract

r' lulo C colon Chorce of L.w rn lslamrc Frnance, p.per was pubtrsh.d 
'n 

Tax!t lnternstronal Law Journ.l, vol
411

46

7



lr,J-$ :.JlL.ll 6' t-'l llc J.r,:,Jll turji sll astaill U.J'i.jI by Dr, Salch bin Abullah Al-

Lrhrdan 15 The small but a comprehensrve paper rs about the mandatory clause of

lrtr8ation rn conventronal courts and the governrng law of the contract rn the contracts

oI lslamrc frnancral rnstrtutrons, The rssue has been drscussed ln detall from the sharrah

perspectrve and rn the end some Solutrons have been sug8ested to overcome the lssue.

The rmportant solutrons grven by the paper are as follows

All the lslamrc frnancral rnstrtuhons sho'rld draft the clause rn each and every contract

whrch expressly states that the governrng law oF the contract rs the lslamrc law and the

drsputes afisrng out from the contract shall be decrded rn sharrah courts under lslamtc

There should be a consensr.rs of all the lslamrc frnancral rnstrtutrons on replacrng the

lrtrgatron clause wrth arbrtrauon clause whereby the drspute would be settled by an

arbrtrator rn a JUst and equrtable manner wrthout mentronrnB any specrfrc law to be

governrng law rn the contract.

lncludrng a clause of chorce of forum rn the contract for the settlement of drspute

. Creatron of an lnternatronal lslamrc frnancral court to be the forum for all the hnancral

drsputes of lslamrc frnance rndustry

Though all the above mentroned solutrons are valuable, but my study area rs drfferent as I

would sugtest a full fledge legal and rnstrtutronal mechanrsm of an alternative dispute

resolutron whrch shall settle the drsputes under lslamrc law of contract and frnancral

transacttons

r5 Dre(toFcener.l of ShanaGroupAl Ralhr Bank, afld member of 5hanah Board ofAAIOFI



ln thrs paper, though the rssues tn current dlspute resolutlon were hlghllghted, and the

establrshing a separate legal franrework was suggestedr but the study was conflned to the

Malaysran practrces Therefore there rs stlll a room for work about the current practlces of

lslamrc frnance lrttgatron ln Paklstan and the need of an alternatlve dlspute settlement

mechan15m to overcome the tssues pertalnlng to the practlces ln Pakl5tan

3. lslamic Finance Dispute Resolutionl The need to compliment litigation

with Expert Determination by Mohamad llliayas Seyed lbrhim:12

He savs: "However, there rs a need to complement the clvll court scheme wlth the hybnd ADR

Ieature of expert determrnatron whereby the court would refer all lssues pertalnlng to lslamlc

law to a reco8nrzed body of Shafl'ah experts for an oprnlon whlch would blnd the court ln

Malaysra lhe sAC rs perhaps the nrost appropnate body" ltlsapparentfromthelastLneoFthe

above mentroned statement that the work was done rn the Malaysran context and ln the llSht

of Malaysran landmark cases about lSlamrc flnance lttrgatlon,

4 Dispute Resolution in lslamic Finance By Jonathan Lawrence, Peter

Morton and Hussain Khan of K&L Gates LLP.13

It says "The number of Shana complant products that are avallable has grown enormously

over the past few years, Many lslamrc frnance transacttons are governed by Enghsh law or the

law of another country, rnstead of Shana law" However, srnce my area of study rs conflned to

lslamrc frnance rn pakrstan there rs shll a need to frll thrs gape.

5. choice of Law and lslamic Finance byJulio C. Colonl':

'? wntten under Armr& assooates
Bankrng & frnancralServrc.t Group 14th Floor, Menan
Mr aynaTel (503)2118 5000 Fax (503) 2118 5111 Emarl
L! 

Prrbtrshed rn the ' Global lslamrc Frnancc Seporr 2012"

Keck s.ng 203,l.l.n Bukrt Brnt.ng 55100 (uela Lumpur,

rlhavas@rrmrlew com www azmrlaw com
,n Apfll 2012

5



Scope and Limitations of the study

ln thrs study the concept of ADR wlth both the lslamlc and modern approaches wrll be

studred

The analysrs of lslamrzatron of frnance wrll be lrmlted to Pakrstan However, the analyses

of current practrces of Itrtatrng lstamtc ftnance dlsputes and lssues therein will be open

to lslamrc frnance at large

The proposed solutron of the problems analyzed wtll be the establlshrnent of a

recognrzed appropnate alternatrve drspute resolutron forum for lslamtc ftnancral

drsputes,

Methodology:

Thrs rs basrcally an analytical and library based study. The prrmary source of my study, however,

will be the books, statutes, and case laws whrle the secondary source of my study wtll be the

drfferent Artrcles, research papers and reports related to my toprc

The study compflses of three chapters chapter I ls descflptrve rn nature chapter ll analyses the

concept of ADR rn Islamrc law Descrtphve approach wrll be followed. Chapter lll analyses the

appIcatron of ADR and lslamrc frnance as a well establshed lndustry, ln thrs context, analytrcal

method wrll be followed



Chapter I

Origin, History, Modern Development & Kinds of ADR

lntroduction

Rrght from the trme rmmemofial, drspute settlement has been practtced by dlfferent

Benerahons of human because drsputes are unavordable ln human relatronshrps ADR rs a Serles

of processes for amrcable settlement of drsputes out5tde the formal court lltlgatlon where a

neutral and rmpartral third party medrates to resolve the drspute Thou8h, rts defrnrhon seems

to be srmple, but there ls an ongornt controversy on the actual meantng of A0R, the acrooym

often used for Alternatrve Drspute Resolutron, whrle some refer the term ADR to "Approprrate

Drspu!e Resolutron "

The alternatrve drspute resolutron processes grve the rdea of alternatrve to Court

lrtrgatron system When drspute5 are channeled through the formal Court system, the partres

lkely to be farther from each other after the Judgment because the judgment of the court

often leads to a wrn-lose srtuatron where one of ihe partres retorces wrth pomp whrle the other

party wallow rn angursh ln order to avord a srtuatron where wrnner-takes.all syndrome as

generally happened rn lrtrBatron, an effectrve alternairve was formed whrch satrsfres the needs

of many lrtrgants

The remarkable turn of events now shows the complementary nature of AoR rn

lrtrgatron ADR facrhtates the admrnrstratron of lustrce system and ensure speedy Jushce wrthout

compromrsrnt the flghts and labrlrtres of the partres ln essence, ADR leads to a wro-wrn

settlement where the parties seltle the subsequent drspute amrcably and secure the ongotng

relatronshrp

10



Moreover, ADR has come to represent not only a body of proce5se5 for resolutlon of

drsputes but also a body of processes for drspute avordance and dlspute management Thls ls

rncreasingly manrfested rn the employment sector. Recotnlzlng this, It has been arBued that the

letter should be seen rn therr own rrght as descnbrnt "a holrstrc concept of a consenSus_

oflented approach to dealrng wrth potentral and actual dtsputes The concept comprlses the

drspute avordance, drspute manaBement and dtspute resolutton 16 Thrs chapter l5 dlvrded lnto

three sectrons. Sectron I analyses the bflef htstoacal background and modern development of

ADR Classrfrcatrons and krnds of ADR are dtscussed under sectton Il 5altent features are

analyzed rn 5ectron lll ln the end a bnef conclusron wrll be drawn

1.1 Historical Background of ADR and its Modern Development'

The concept of ADR rs not a new trend For centufies, socreheS have been developrng tnformal

and non-adversanal process for settlng drsputes ln fact, archaeologlSt5 have dlscovered

evrdence of the use of ADR processes rn the ancrent crvrhzatron of Mesopotamra, E8ypt, and

Assyrra 17 Moreover, rt can be argued that many of the methods of ADR are not modern

alternatives, br.rt srmply a return of earler ways of dealinB wrth such disputes rn tradrtronal

socretres The Court system rtself was once an AoR process, rn the sense that rt replaced the

older forms of drspute resolutron, rncludrnt tflal by battle and tflal by ordeal The most

rmportant peftods of the development of ADR are as follows'

" Strcct, aOR Term,nololy Responses to NADiAC Drscussr06 Paper ( Na tro n:l Alternatrve Drspute Resolutron
Adv6ory Councrl,24 Junc 2005)t' ttctson "raoptrng eoA to drfferent cultures' (Oec 15, 2OO1) on|nE arncle averlEble at http //
www rowlnes com/resources/oubhcahons asoT Pubrd=775 (Last accessed 13 October, 2013)
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1.1.1 ADR in Classical Times

One of the earlest medtatton was occasloned more than 4, 000 years ato rn the anclent soclety

of Mesopotamra when a Sumerran ruler helped avotds a war and developed an agreement Ln a

drspute over land rt Further evrdence drsclose5 that the concept of concrltatton among

drsputants was very rmportant rn Mesopotamta soc,etyl! Dr.rnng the flrst century 8c a

merchant organrzatron advocated that commercral dlsputes be settled oLltslde the court

process through a confrontatron between the credltor and debtor wlth the presence of a thlrd

party referee The role ofthe refereewasto Factlttate theconclllahon In the way that referees

woutd suggest alternatrve resolutron, rf the optron put forward by the parttes themselves was

relected lf the drspute was not resolved by thrs manner rt could be brou8ht before the Court

The development of the ADR rn the Western world can be traced back to the ancrent

Greeks. As Athenran court became overcrowded, the crty state tntroduced a pubIc arbltrator

around 4, OO BC20 The arbrtral procedures were structured and formal The arbltrator for a

grven case was selected by lottery Hrs fLrst duty was to attempr to settle the drspute amtcably,

lf he would not succeed he would call wrtness and require the submrssron of evtdence tn

wntrng Thrs can be descnbed as the modern day method of med arb Jhe partres often

engaged rn elaborate scheme to postpone rulrng or challenge the arbrtrator decrslon Appeal

would be brought before the college of arbrtrators, who would refer the matter to the

tradrtronalcourts.

r' 5e. full.r "Medratron ltr forms .nd fun(trons" (197U 44 5 cal L Rev 305 .t 3osI' 
Nelson "AdopnnB ADR to drlfcrent cult!rcs" lDec 15, 2001) onlne r(rclc avartabTe at hRp //

www rowlnq! com/reso!rcesloub|catrons aso? Pubrd.775 (Last accessed 20 October, 2013)
2o earretntrstoryofaternanv.Orrpu(oResoluton(J055ey'0ass5anFr.nc,rco2OO4)p 7
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The classtcal Greek eprc poem the lllad contalns severat examples of medlatlon and

arbrtratron rn Greek culture One such example concerns the negotlatron of an agreement

between a murderer and vrctrm's famlly The tradrtlonal law requlres that the accused make an

offer to the vrctrm's famtly whlch was lald out ln publlc view for all to assess Some negohatlon

regardrng the offer was occasroned However, the flnal assessment of the offer was made by a

respected elder whose decrsron would be acceptable for all u Thts example lncorporates the

modern process of restoratlve JUstLce and arbrtratlon

1.1.2 ADR in traditional societies

There are many examples of ADR processes whrch have develoPed ln tradlhonal socletles a5 a

mechanrsm fo. settlrnB drsputes Hawallan rslanders of Polyneslan ancestry use a form of

medrahon catled "ho, opnopono' for resolvrng dl5putes ThrS process lnvolves a famrly comtng

to8ether to drscuss rnterpersonal problems under the guldance of a respected leader22

Srmrlarly the Abkhaztan peopte of the Caucasus Mountalns of Georgia have long practlced

medratron to settlnB drsputes wlthrn therr groups and among trrbes tn surroundtng areas 23

tn Nrgerra, the Yoruba llve ln modern cltles but contlnue to return to tradltlonal methods

of resolvlng drsputes Courts are seen as the tast resort a5 lt 15 Senerally consldered a mark of

shame on the drsputants when a nlatter ends up rn the courts, They are vlewed as "bad people"

who should favor reconcrlratron Famrly drsputes are tenerally brouBht before the "baale"who ls

an elderly head of drstnct After both drsPutant states therr case, the elders ask questrons and

try to make a compromrse rn whrch both parttes accept some of the blame. The elders have a

vaflety of technrques to reach the agreement, such a5, subtle blackmall, precedents, proverbs

2' N.lson ^Adoplng ADR to drtlercnt cultures" (D.c 15,200r) onlne irtrclE avarl.bl. .t http//
www rowlnls com/resources/oublcanons .so, Pubrd:776,rN-2- ( L.st.ccetted 2, septcmber, 2013)
rz " BarrltA hrstory ofAlternatrve orspute Resolunon {lossey-gass san trancrsco 20oa}p 3
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and even magrc The only real power behrnd the elder's decrsrons rs cultural They can threaten

socral boycott or emotrgnal blackmarl

ADR in Sub-Continent

Subcontrnent also has a long tradrtron of usrng ADR processes The most popular

merhod oF drspute resolutron'panchayt' began 2500 years ago and wrdely used for commerclal

and non-commercral drsputes Srmrlarly, srnce the Western Zholr dynasty rn Chrna 2,000 years

ago, the post of Medrator has been rncluded ro alltovernmental admrnistration Today tn Chtoa

rt rs estrmated that there are 950,000 medrairon commrttees wrth 6 mrllion medrators, Artrcle

111 of the constitutron of the people Republrc of Chrna states

People medlatron commrttees are a workrng commrttee under the grassroots

autonomous organrzatrons - Resrdent commrttee, Vrllagers commrttee, whose

mrssron rs to medrate ovrl drsputes

Today these commrttees handle 10 and 15 mrllron cases per year, rangrng from lamrly

drsputes to mrnor property drsputes Chrnese crtrzens are not forced to use PMCs and can

bypass them for the court But srnce the commrttees are tasked to settIng matters rn, no longer

than a month PMCS can be an effrcrent way to admrnrster Jushce Judgments can also be

appealed to the courts.24 lt rs well recognrzed that medratron has a long and varred hrstory rn all

the malor culrures of the world Eothe Quran and Blble2s provrde the references to the

resoluhon of drspute throuBh medratron and arbrtratron

1.2 Development of civil and commercial ADR

" watctrer "Overwhelmed Leeal System rn Cbrna Leadr to Grarsroo(. M.dratron" (Februery 2OO8) Columbra L.w
School Press Release Onlna aricla avarl.bl! at
htto //www l.w columbr. edu/m.dr. rnourn.s/ncw5 rventr/2ooE/chrna m cdr.ro..( L:st . ccessed 22Junc,
2013)

'15 M.thcw 5 9-1, Trmothy 2 5,6, Connthr.ns 5 l-4
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Crvrl and commercral A0R has been rn practrce rn vaflous ruflsdictrons, partrcularly rn developed

countnes. ln Pakrstan, the marn problem rs lack of rmplementatron Therefore, to develop ADR

rn Clvrl and Commercral sector rn Pakrstan, rt rs necessary to analyze few examples of states

where rt rs fully rn practrce. Such examples may help to consrder development of Crvrl and

Commercral ADR rn Pakrstan, The exemplary states rn thrs regard are follow,ng

1.2.1 United States

ln Unrted States, Chamber of Commerce created arbrtral tflbunals rn New York rn 1768 ln New

Haven rn 1794 and rn Phtladelph a rn 1801These early panels were pfimaflly used to settle

merchant seaman rndustr'es Arbrtratron recerved a fulldrsputes rn clothrng, prlntrnB and

endorsement of Supreme Court rn 1854, when the Supreme Court specrfrcally upheld the nght

V Marshal,26 Wrrtrng for the Court, Justrce

the partres to decrde the matter submrtted

drspute settlement rt should recerve every

The federal government promoted commerctal arbttratton srnce as early as 1887, when

rt passed the lnterstate Commerctal Act 1887 The Act set up a mechanrsm ior the voluntary

submrssron of labor drsputes by the rarlroad compantes and thetr employees. ln 1898, Congress

followed rnitiatrves that began a few years earlter tn Massachusetts and New York, and

authorized medratron for collectve bargarnrng drsputes. The Newlands Act, 1913 and later

legrslatron reflected the behef thar srable tndustflaJ peace could be achteved through the

settlement of collectrve bargarnrng drsputes Settlement tn turn could be advanced through

1' !urchellv M.rsh 5E US 344 344 (1854)

':7 Ibrd ar 349

of arbrtrator to rssue brndrnB Judgment rn Burchell

Gner stated that Arbrtrators are ludges chosen by

to them, frnal and wrthout appeal As a mode of

encouraBement from the courts of equrty,27
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concrlatron, medratron and voluntary arbttrahon Speclal medlahon agencles are formed and

founded to carry out the Medlatlon and Collectlve Bargalnlng Dlsputes These agencres are

1 Eoard of medratton and concrllatlon for Rallway Labor,

2. Federal Medratron Concthatron for Rarlway Labor 191311and,

3, Federal Medratron and Conclliatlon Servrce 1947

Begrnnrng rn late 195ds Amertcan soclety wltnessed the start of a slgnlhcant movement

rn ADR, rn a cImate of cnttctsm of the adversanal natLrre of lrtlgatron, and perhaps loss of falth

rn lradrhonal adJudrcatron and the competence and professlonallsm of lawyers 2'lt ls, however,

the Pond Conference held rn 1976, whlch ls recognlzed as belng the brrthplace of modern AoR

movement The Pond Conference full trtle was the 'Natlonal conference on the causes of

popular drssatrsfactron wrth the admtntstratton of lustrce' The Pond Conference ptcked up on

the drssatrsfactron wrth the adversarial sy5tem 30 Accordlng to Subrln,

There was an unmrstakable tone on the conference that the underlyrng

rdeology of Iberalrty of pleadrng, wrde-open dlscovery and attorney latltude was

no longer feasrbte The alleBed lrtrgatron explosron would have to be controlled;

the few bad lawyers could not be trusted to controlthemselves.3l

Professor Frank Sander'5 speech entttled 'Varrette5 of dlsputes Processlng', urged

Amencan lawyers and Judge5 to rc-rmagrne the clvtl courts as collectlon oI dlspute resolutlon

r' 
Thrswas laterrenamed:s NatronelMadratron Board rn 1943

rt S.c Shon. "Law R.form and AoR PullrntstrandsrntheCrvrllustrceWeb"Paperpres.ntrdatth.AustralanLew
Reform At€ncres Con fe.enc. 2005 wclllnBron Ncw zealand at 3 avarl.b,.at
htto //wv\,w lawcom .ovt nzlljoloadFrles/SpeachPaEer ( Last access.d 10, eugust, 2013)
x St.mpel "Refl.ctrons on ludr€r.l ADR and Mullrdoor co!rt houses at Twenty, F.rt A€comp[, Farled ovlrture, or

FledErnt .du lth o od7" 1995
11 

Subr n "TcachrnE C,vrl Proccdure whrle you watch rt drsrntegrate" {1993) 59 Brook L Rev 115 at 1158



procedures tarlored to frt the vallety of drsputes that parhes brlng to the lustlce system'2 The

goal, Sander argued, should be, to 'let the forum flt for fuss'Sander crltlclzed lawyers for

ieodlng'to assume that the courts are the natural and obvrous dlspute resolvers, when ln Polnt

of fact there rs a rtch varrety of a dtfferent process that may provrde for more effectrve conFltct

resolutron 33 He advocated flexrble and drverse panoply of dlspute resolutlon processes, wlth

particular type of cases berng assrgned to dtfferent processes 3a sander then outhned the

spectrum of drspute resolutton methods, he regarded as apt, these lncluded

AdJUdrcatron,

Arbrtratlon,

Problem solvrng efforts by a government ombudsman,t

Medratron or Concrhatron,

Negotratron,

Avordance of drspute

He stated that we should reserve the courLs for those actrvttles for whtch they are best

surted and to avord swamprng and paralyzrng them wrth cases that do requtre thetr unrque

capabrlrties, He envlsroned that "not srmply a court house, but Drspute Resolutlon Center,

where a gflevant would frrst be channeled through a screenrng clerk who would then dlrect htm

to the process ior sequence of processes) most approprrate to type of hrs case.

!r ttenslcr "Our Courts, Ourselves How the Alrernanvc orspute Resolunon Movement us R€-Shap ng our LeAal

sys(em" (2003 2004) 108 penn5t L Rev at 165I 
Sander "Vanet,es of Orspute Process DB" (1976) 70 fcdcral Sules D.creons 79 at 112-113r' 
tbrd .t 131
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Sander rdea was a catalyst for what later became known as "Multr-Door courthouse"

Multr-door courthouse were estab,rshed, rnrtrally on a prlot basrs, rn Tulsa (oklahoma), Houston

(Texas); and rn the supeflor court of the Drstflct of Columbra From these experlments the tdea

spread throughout the world 3s ln a relatrvely short amoLrnt of ttme the use of ADR processes rn

Amencan ha5 lncreased to the extent that thrs once unusual process rs now commonplace and

harled as the most rmportant tool avarlable to the courts 3'

1 2.2 England & Wales

Sander concerns for the future of crvrl lustrce were echoed rn the Woolf Report on the crvrl

lustrce system 1990's when the system ln England and Wales was vrewed as

Too expensrve rn that the cost often exceeds the value of the

uncertarn, the drffrculty of forecastrng of what ltrgatton wrll cost

wrtl last rnduces the fear of unknown, and tt ts tncomprehenstve to many

lrtrgants 37

Then, the Lord Chancellor appornted Lard Woolf rn 1994 to revtew the rules of ctvrl

rn bnnglng cases to a conclusron and too unequal, there ts a

between powerful and wealthy lrtrgant and the under resourced

clarm, too slow

lack of equalrty

ltrgant. lt rs too

and how long rt

and to reduc ng the cost and trme of

access of )ustrce and redirce the (ost of

procedure wrth a vrew to lmprovrng access to ll.tsttce

lrtrgatron The arms of the revlew were "to rmprove the

Itrgatron, to reduce the complextty of rules and modernrze termrnology, to remove

r5 tncludrn6 Srngapore and NrEena (La6o5, Kano and Abuta)

" Benham & Doyd 8a(on "Akern.trve Olspute Resol!tron Ancrent Models provrde Modern tnspr.non" (1995-
1996)12 Ga 5tU L Rev 523 2t 635
3'SeeLordwoolf,AccesstoJirsncc,lnteflmRepon(1995).ndLordWoolf,Accesstolusnce,Frn.lF.pon(1995)
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unnecessary drstrnctron oF practrce and procedure"lt percelved the problems wrthln the

exrstrng crvrl lustrce system, summed up by Lord Woolf ln England and Wales as the "key

problems [acrng crvtllusttce system today cost, delay and complexlty "3s

The Woolf Report led to the enactment of the UK Clvrl Procedure Act, 1997 and the civll

Procedure Rules, 1998 (CPR) The new CPR rules apply both to proceedrn8s rn the Hlgh Court

and rn the Country Court. The CPR vestg rn the courts the responslbrllty of actlve case

management by encouraglng the partles to co_operate and use A0R, Under the CPR a court

may ether at the request of partres or at lts own lnlhatlve stay proceedlngs whrle the partles

try to settle the case by ADR or other means

srnce the tntroductton of cPR, ADR has srBnlflcantly devetoped rn England and wales and

theJudrcrary also strongly encouraged the use ofADR Thejudgments In theCourt ofappeal ln

cowl v Plymouth crty Councrlao and Dennett v Rarl track Pk.'1 Both rndrcated that unreasonable

farlure to use ADR may be sublect to cost sanctlons lndeed the CPR has also rntroduced the

possrbrlrty of cost sanctrons tf a party does not comply wlth the court's dlrectlons regardln8

AOR.

The Englrsh ludge, trght man J who Is a strong supporter of lncorporatlng medlatron rnto

the l!strce system, summarrzed the maln developments ln relatlon to ADR stnce the

rntroductron of the CPR Rules as follows'

. The abandonment of the natton that medlatlon ls approprlate ln only a llrnlted category

of cases, rt rs now recognlzed that there ls no clvll case ln whlch medlatlon cannot have a

role to play ln resolvtng sonle( tf not all) of the rssues rnvolved,

Lord Woolf, Acccss to lustrcc, lnt.rrm Eepon (1995) end Lord Woolf, Ac.€ss to lushc., Frnal Report (1996)

lbrd
Cowlv Plymouth Oty Councrl I2OO1I EWCA Ctv 1935, 12002i 1 W L R 803

oennettv Rerltrack Plc I2o02l EWCA Crv 303, 120021 2 all E R E50
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1.2.3 European DeveloPments

(a) council of Europe

ln 1998 commrttee of mlnrsters of the councrl of Europe adopted a recommendatron on the

famrlY medratton of Europeat The recommendatlon focused on the u5e of medratlon ln

resotvrng famrlY drsputes It sets out the prlncrples on the organlzatlon of mediatlon Servlces'

the status of medrated agreements' the relatlonshrps between medlatlon and the proceedlngs

tnthecourtsandothercomPeteniauthorlheS,thepromotlonof'andaccesstomedlatlonand

" tn Merch 2001, the Lord chancellor publshed ' 
pl'dge commrttrnt Governmrnr oepartmantt and agencle5 to

sertt€ drrpule by aoR technrqu.s

iec trtto )l*** oec rou ,,kfdocumentsloolz oat (Last vrsted 6' Nov'mber' 2013)
;iip.nuyv,.lu'r,..r,gt*anMedlatlonAnAPProxlm,llonlo]ustlcc2E,lunG20o7,.v.llableal

tllt"'tl**',ra".- -" *l docs/spec.he5/barwrn medratron Pdi(Lestvrstted'I0Sept'mbeL20'I2)

" Frmily Medranon rn EsroPe Recommc danon No R (98) 1
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the use of medratron rn lnternatronal matters ln addrtlon, lt calls all the member states to

tntroduce or promote famrly medratton and to take or reinforce measures for thlS purpose, and

to promote famrly medlatton as an approprlate means for resolvlng famlly dlsputes

(b) European Commission

Grcen Popet on ADR in civit ond comfierciol Ldw 2o02rs

As a follow-up to the conclusrons of the 1999 Tampere European Councll, the Councrl ol lustlce

and home affarrs asked the European commtsslon to

commercral law other than arbrtratron Pnortty was

present a green paper on ADR tn crvtl and

to be grven to examrnrnt the possrblllty of

layrng down basrc prrncrpleS, eriher rn general or 5pectflc areas, whlch would provrdes the

necessary gLrarantees to ensure thai out of Court settlements ofFer the same guarantee of

certarnty as Court settlements,

ln 2002, the European Commrssron pub|shed a Green Paper on Alternattve Dtspute

Resolutron ln Clvrl and Commercral Law lt deals wrth promotron of EU wrde basls of ADR as an

alternatrve to lrtrgatron pnmaflly of promotrng a framework to ensure that drspute can be dealt

wrth rn an effrcrent and cost effectrve manner The questron rn the Green Paper related to the

essence of the vanous means of alternatrve drspute resoluhon such as clauses rn contracts,

Imrtatton penod, conhdentralrty, the valrdrty of consent grven, and the effectrveness of

contracts generated by the process, the trarnrng of thrrd partreS, therr accred tatron and the

rules governrng therr Iabrlrty

Eurcpedn Code of Conduct for mediotion 2004

'5 Green Paper,n on alternanve drspute.csolutron rn crvrl.nd commerc,almatters
Com/2002/0196 Frn.l Avarl.ble at htpp //curlex curop. .u/
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ln 2004 a code of condLrct for medratron was developed by a group of stockholders wrth the

assrstance of European Commrssron t6 lt sets out a namber of prrncrples to whrch rndrvrdual

medrators can voluntanly decrde to commrt lt rs rntended to be applrcable to medratron rn crvrl

and commercral matters. Organrzatrons providrng medratron servrces can also make such a

commrtment, by askln8 medtators actrng under the ausprces of therr organlzatron to respect

thrs code Adherence to the court rs wrthout prejUdrce to natronal leBrslatron or rules regulatrng

rndrvrdual professrons,

Drective on Cet?oin Aspects oI Medlation in Civil dnd Cofim.rciol Motterc 2008

ln 2008 a European Drrectrve on Certain Aspects of medratlon rn Crvll and Commercral Matters

was agreed The purpose of the Drrectrve rs to facrlttate access to drspute resolutton and to

promote amrcable settlement of drsputes by encouragtng the use of medratton and by ensurlng

a sound relahonshrp between medtatton and jud c al proceedtngs The Drrechve must be

rmplemented by 2011r7

The Drrectrve applres to processes where two or more parttes to a cross-border drspute

of a crvrl or commercral nature attempt by themselves, on a voluntary basts, to reach an

amrcable settlement to therr drspute wrth the asslstance of a medtator. The Dtrecttve only

appIes to cross-border drsputes, althorrgh rt does not prevent member states from applytng the

provrsrons ol the Drrectrve to lnternal medratlon process Gtven the broad defrnttron to the

"cross-border drsputes", the Drrectrve's provrstons on conftdenttaltty and ltmttation and

prescnptron peflods also apply rn sttuatrons whrch are purely internal at the trme oI medtahon

but became rnternatronal af the ludtcral proceedtngs stage, for example tf one party moves

abroad after medratron fatled

6 Avarl.ble at htpp //.c europa eu/crvrltunLce/adrladr-.c-codE-coduct_cn pdf (Iast vlsrted roluty,2o12)
" rhe Orrecrrve rs avartabt. rn th. Off,crrt Journat oI Europe.n un,on L 136/3 (M.y Z0OS)
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Orgdnizotion for Economic co-opetation ond Development (OECD)

The Organrzatron for Economrc Co-operatron and Development (OECD) recommendatrons on

Consumer Drspute Resolutron and Redress whrch was adopted by the oEcD councll ln July

2007, sets out pflncrples for an effectrve and comprehensrve dtspute resolutlon and redress

system that would be apptrcable to domestrc and cross-border drsputes a6 Menrber countries

are requrred to revrew therr exrstrnB drspute resolutron redress frameworks to ensure that they

provrde wrth access to farr, easy to use, trmely and effectrve drspute resolutron and redress

wrthout unnecessary cost or burden ln dornt so the recommendatron states that Member

countnes should that therr doraestrc frameworks provrde for a combrnatron of drfferent

mechanrsms for drspute resolutron and redress rn order to respond to the varyrng nature and

charactefl stics of con5umer complarnts.

1-3 Classification of ADR

Drspute settlement processes can be arranged alonB a spectrum whrch correlates wrth

rncreasrng thrrd party rnvolvement, decreasrnB control ol the partres over the process and

outcome, and, usually, rncreasrng hkeIhood of havrng the relatronshrp between the drsputants

deterrorate durrng and after settlement of drspute 4r Thrs spectrum can be grouped rnto frve

categones

" oECD Recommenda0on on Consumer orlpute Resolunon and R€drass Thrs Recommendatton was developed by
OECO Commrn.e on Consumer Pohcy {CCPI Works on rts pnncrpl.s was Lnrhated late rn 2005 The
Recommend.tron was .dopted b\/ OECO Councrl on t2 July 2007 lt Ir avarlabl. .t
httb //www o.cd oreldat.oecd/43150/38960101 pdf {la5t.ccessed 19 M.rch, 2013)

" Fradjoe Altern.trve Drsputc Resolunon A oeveloprnS World Persp.cnve {C.vendrsh 2OO4) at 21
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Negotratron M ed ra tron Concrlratron Arbrtratron Ombudsman

schemes

Early

Neutral

Evaluation

ADR Clauses Collaborative

Lawye nng

AdJudrcation Court

Settlement

Masters

Parnering Ex pe rt

Determ rnatton

Cou rt

Referred

ADR

5ma ll cla rms

The Explanatron of above menhoned categorres rs Followtng

1.3.1 Preventive ADR Processes

Preventlve ADR can be descrrbed as confhct avordance process whrch provrde for efftcrent and

systematrc management of drsputes. lt rs evrdent that preventtng unnecessary dtsputes can

result tn huge monetary savrngs for rndrvrduals, avord relahonshrp break_downs and enhance

trust and (onfrdence between rndrvrduals

Preventrve ADR rs a devrce whrch rs commonly used tn the coostructron and employment

sector ln employment & consumer sectors, rt rs compulsory that organrzatrons must put rn

place rnlernal structured drspute resolutron procedures to deal wrth complarnts and gflevances
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There rs a variety of tnternal drspute resolutron procesSes almed at reSolvlng Srlevances falrly,

constantly and rn a ttmely manner These can range rn a very formal arbttratlon procedure to

the rnformal "open door" polrcy ln general, when a grrevance occurs, employees orconsumers

must frrst exhaust these rnternal measures lf no resolutlon can be reached, the Partles may

then proceed to use external mechanrSms. The5e lnternaldispute resolutloo procedures resolve

an overwhelmrng percentage of gnevances and prevent the escalatlon of the grlevance lnto a

complete drspute. Preventlve ADR

processes rnclLrde netotratron, ADR clauses, partneflnt, Jotnt problem solvlng and systems

desrBn

(a) Negotiation

Negotratron rs any type of voluntary communrcatron between two or more people for the

purpose ofarflvrngat a mutually acceptable aBreement Negotratron s somethlng whrch occu15

rn darly lrfe, wrthout most of us really berng aware that we are engagrng rn a process s0 For

example, rt mrght cons,st of a srmple and rnformal conversatlon between a parent and a chrld

regardrng an rncrease rn pocket money ln fact, majonty of drsputes, justrcrable and non-

lustrcrable are settled by thr5 process and negotratron rs at a core of allADR proce5ses.

Ury and Frsher note that Negotratron rs a basrc mean of gettrng what you want from

others lt rs back and forth communrcatron desrgned to reach an agreement when you and

other srde have some rnterest thar are shared and other that are opposed 51

Pflncrpled negotratron refe15 to the rnteresFbased approach to negotratron s2 The core

of the approach rs that parhes focus on solvrng the problem by frodrng a mutually-benefrcral

so Barrent A Hl5TORYofAlternanve Drspurc Rcsolutron (losscy-Sass5.n frrncrsco 2004)at2O5
sr 

FLsher & Ury Gettrne to Yes NeEonannll AErecment W,lhout crvnt rn (2d ed Pengurn Books 1991) at xv
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solutron rather than on

negotiatron are:

defeattng the other srde. The four basrc pr'ncrples of pnncrpled

llL

" turd5 S.. Frsh.r & Ury GettrnB to Y.s N.Eor,atrnE AEr..m.nt Wrthout Grvrnt rn (2nr.d Penlurn gooks 1991) et xvn
^ Clry et al "Cre.trn8 Long-T.rm Success Through Expand.d Partneflng" (Feb-Apr 2004) 59 Dtsput. Resolunon
lournol42 at 47It sk.3t5 "P.olect Partnc(nE rn the lniernatronal Construcron tndusrry" (2003) 20 tnte.narronal Constructron Law
Revrew 455 Avarl.ble at WWWl frdrc o16 ltasr vie(ed 25, June, 2013)
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Separatrng the people from the problem,

FocusrnS on rnterest, not posrtrons,

lnventrng optrons for mutual garn, and

lnsrstrng on oblectrve crrterra,s3

{b) Partnering

Partneflng rs co-operatrve arranBement between two or more partres lt rs based on the

promotron and recognrtron

make decrsrons, rncludtnt

of mutual Boals and rt requrres all partres to agree on how they wrll

makrnB strategres for resolvrnB drsputes durlng the ltFetrme of any

prolect. When a partneflng is successful, tt can develop communrcatton and trust rn busrness

relatronshrps sr.rch as ln the context of a burldrng or publc rnfrastructure prolect ln such sense,

rt addresses concerns of other stakeholders, such as communrty troups, pnvate developers,

Bovernmental organrzatrons and regulatory authontres etc, stnce they can be tnvtted to

partrcrpate rn the partnerrng process, Thrs can help burld extenstve support for a prolect.s

Partneflng rs used wtdely rn rhe construclron rndustry It was frrst used by the US Army

Corps of Engrneers rn the late 1980s and was frrst applred rn the UK ln the North sea otl and gas

rndustfles rn the early 1990s ss Successrve UK constructron Industry revrew reports emphastzed



the rmportance of partnenng arrangements rn order to facrlrtate and enhance team work across

contractual boundanes 56

Consensus burldrng,lornt problem solvrng and system desrgn are concepts srmtlar to partnertng.

They rnvolve determrnrng, rn advance, what process wrll be used for handllng confllcts whlch

anse wtthrn an organrzatron or belween organrzatrons and rndrvrduals

ln other words, partnenng rs a preventatrve process whrch rs rrsed to avord drspules

beiore they occur through burldrng a strong relatronshrp between Lhe partres The marn target

rs to avord a malor drspute or alternahvely, mrnrmrze drsruptrve rmpact, by focusrng on the

development of a cooperatrve workrng relatronshrp rather than an adversarral one PartneflnB rs

a comparatrvely a new hybrld form of drspute resolutron

(c) ADR clauses

An ADR clause rs a contractual clause requrnng the panres to attempt to resolve any drspute

aflsrn8 out of the contract usrng and ADR process or processes The lnternatronal Centre for

Drspute Resolutron offers the followrng short form model standard clause for rnternatronal

commercral contracts

Any controversy or clarm ansrng out

breach thereof, shall be determrned by

of or relatrng to thrs contract, the

Internahonal Centre for D spute Resolutton rn

Arbrtratron Rules.sT

arbrtratron admrnrstered by the

accordance wrth rts lnternatronal

5' 
see tatham Construcon! the team The Latha,n report Frnal r€port of the Eovernment/rndustry r.vrew of

procurement and conir.ctual .rr.ngemonls rn lhe U( conslructron rndusrry (O€partment of rhe Envrronment luly
1994) For an erample of an lnt.rnanonrl Parrnenng success sc. Ca. rsle "MTRC - Tseunt Kw:n O Extensron Case

Study".v.rlable :tWWW lohnc.risl.sea com (Lasteccessed 22, Nov, 2013)
57 

Gurde to Draftrng hterflatronal Orspute flesolutron Clauses lnteh.tron.l Centre for Orsputa Resolutron Avatleble
at WW&.d.r_918 (L.slvrsrted 17, Nov,2013)
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ADR clauses can be multr-trered or stepped whlch means

move along the ADR spectrum and they are requrred to engage ln

of drspute settlement often endrng tn ftnal and blndlng resolutlon

that the partres are wrllrng to

drstrnct and escalatrng stages

by arbrtratron or lirBatron ln

other words, rf one process fatls, another drspute settlement process rs attempted ln order to

resolve the drspute.

L.3.2 Facilitative ADR Processes

tacrlrtatrve ADR processes rnvolve a neutral, tndependent and unblased thlrd party provrdlng

help rn the management of the process of dtspute settlement The neutral and lndependent

thrrd party has no consultatve or determrnatrve role rn the resolutlon of the dlspute or rn the

outcome of rts resolutron but assrsts the parties rn reachrng a commonly acceptable agreement

by encouragrng partres to defrne the rssues wrth the arm of frndrng common ground between

the parties, This type of ADR rncludes the process of medratron.

(a) Medration

The medrahon process consrsts of the neutral and rndependent thrrd party meetrnt wrth the

partres who have the necessary authoflty to resolve the drspute The medrator begrns the

process by explarnrng the process to the partres, assessrnB the sLlrtabrlrty of medratlon to the

srtuatron and ensuflng that the partres are wrlhng and able to partrcrpate Thrs rs known as Jornt

Sessron

The neutral and rndependent thrrd party then meets wrth each party rn pflvate to

drscuss thelr respectrve posltron5 and therr own prrncrpal needs and rnterests These pnvate

meetrngs are known as causes lnformatron whrch rs provtded by the partles to the thtrd party



dunng causes rs Stnctly confrdentral, unless a party expressly B,ves hrs consent to the thrrd party

rnformrnB the other party of such rnformatron.

Once all partreS have expressed therr vrews and ln(erests to the medrator rn pavate, the

medrator wlll try to establlsh areas of common ground and provrde the partres wrth the

opportunrty of explonng proposals [or a mutually acceptable resolutron When an agreement rs

reached between the partres, the medrator wrll draft the lerms and condrtrons of a8reement,

ensurrng that all partres are satrsfted wrth the agreement, and have all parttes sttn the

a8reement s' Thrs frnal sessron rs known as the clostng lotnt sesston

The partres are not bound by any posttton taken dunng medratton unttl a ftnal

agreement rs reached and srgned, at whtch pornt lt becomes an enforceable contract

Medratron arms to achreve a wrn wrn result for the partres to a dtspute Sorne of the proclalmed

advantates of medratron tnclude pflvacy, speed, cost, flextbtlrty, lnformaltty, party-control and

preservatron of relatronshrps

Numerous vafieties of medtatton have been developed. Ftrstly, Shuttle medtatron ts a

form of medrahon where the medtator goes between the partres and asststs them tn reachtng

an atreement wrthout meetrng "[ace to face "s9 Secondly, Transformahve medtatton does not

seek lhe resoluhon of the rmmedrate problem, but rather seeks the empowermen( and mutual

recognrtron of the partres rnvolved @ Thtrdly, Therapeuttc medtatton ts an assessment and

treatment approach that assrsts famrlres rn dealtng wrth touchrng tssues rn hrgh conflrct

5r 
ScE Strtt Medratron A Practrcal Gurde (Cavendish, 2OO4O, and Boult Madr.tron pnncrptes, process, prectrce

(Butterwonhs,200l)
5' 

Scc Lrebmann Commun'ty.nd Ne'Ehborhood Medranon (Covendrsh pubtrshrng !d 1998) ai 59* 
sec Bush & Folger The Promrse of Mcdr.tron Respondrn6 to Conttrct Through Empowermcnt .nd Reco8nrnon (

lossy-Bass 1994)
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separatlon and drvorce The focus rs on the partres themselve5 as contrastrng to the drspute,sl

Fourthly, ln evaluatrve medratron the thrrd party plays a more advrsory role rn assrstlng ln the

resolution of the drsputes The medrator allows to the partles to present thelr factual and legal

artuments

After evaluatrn8 both srdes, he or she may then offer hrs or her own assessment of the

drspute or put forward vrews about the mefits of the case or parhcular r55ues between partles

Thrs form of medratron mrrrors concrlratron 52 Frfthly, communrty medratron rs medratron of a

communrty rssue 63 Srxthly, Peer medratron is a process whereby young people, trarned rn the

pnncrples and skrlls of medratron, help drsputants of therr own age grotrp to frnd solutions to a

vanety of drspules aod rs often promoted rn school settrngs for resolvrng drsputes between

peers.

Facrlrtatron and fact-frndrnB are srmrlar concepts to medratron and rnvolve a neutral and

rndependent thrrd party assrstrnB the partres rn rdentrfyrng the problems and posrtrons but they

do not rmpose or recommend any solutrons to the partres

1.3.3 Advisory ADR Processes

Advrsory ADR processes rnclude concrIatron and collaboratrve lawyenng They are also called

evaluatrve processes, because they have an rnvolvement of a neutral and tndependent thfid

party, actrvely assrstrnB the partres ,n reachrnt a mutually acceptable agreement The thtrd

party may evaluate the posrtron of the partres, grve advrce to the parttes as to the facts of the

" See kvrng .nd Betamrn Therapcutrc Famrly [4edr.non Helprng Famrkes Resolv€ Coflct ( S.Be Pubhcattons,
2002)

'I see Alf nr "Evaluarve versus Fac,|tanve Mcdratlon A Orscussron" (1995) 24 Fla St U I Rev 919, Levrn "Propnety
ot Ev.lurnve Medratron Conc.rns .bout lhE Natur. and Quahty ol an Evaluatrve oprnron" {2OOO) l6 Ohro Sr I Drsp

" Sac tha Nonhsrde Commuorty taw Ccnrrc websrte tor more tnformanon on ther communtty m€dtatlon servtce
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drspute recommend the optrons for resolutton of the dtspute, The advisory ADR processes

rnclude'

(a) Conciliation

Concr|atron rs a process srmrlar to medratron but the neutral thrrd party takes a more

domrnant role rn bnngrnB the two partres rogether, lf the partres are unable to reach a

mutually acceptable resolutton, the conctltator tssues a recommendatton whtch ts

b ndrng on the partres except rt rs rejected by one of them Whrle the conctltator rnay

have an advrsory role on the content of the drspute or the outcome of tts resolutton, lt ts

not a determrnatrve role. A conclhator does not have the power to rmpose a settlement

The lnterpretatron of concthatton mtrrors the rnodel taw on Internattonal Commerctal

ConcrIatron oF the Unrted Nattons Commtsston on lnternattonal Trade taw Arttcle 6 (4)

of the Model law states that.

The concrhator may, at any stage of the concrltatron proceedlngs, make proposals

for a settlement of the drspute 6a

(b) Colla borative Lawyering

Collaboratrve Iawyeftng ts a problem-solvtng method of dtspute settlement, used mostly for the

resolutron of famtly drsputes, where the parttes and thetr lawyers a€ree, through a contractual

commrtment/ to settle the rssues wrthout lrtrgatton Typtcally, each spouse retarns a soltcttorto

help them to ne8ottate an outcome that they constder, followtng rndependent advtce, to be farr

and acceptable 6s Lawyers represent the partres for settlement purposes only and both

t UttCtrnat vodel La* on tnrernanonrt Commercrat Concrt,etron wrth Gurdc to Enactment .nd Use ZOO2 IUnrt€d
Nat'ons 2002) Av.r,abte at WWW unc,rrd ors {ln5tv6.rcd t9,Occ,20ll)
" Po't,rl 'tor'r Work Toecrhe/' Uunc 7OO5) rJw So(lety 6a?ctre rt 74
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solcrtors are not allowed to have any further tnvolvement tn the case The atm ls to ftnd a fatr

and rmpanral agreement for the couple The successtveness and effectrveness of thrs process

depends on the honesty, cooperatron and rntegnty of the partrcrpants 65

lf a clent desrres to proceed through the collaboratrve Iaw process, both stde must stgn

a legaily brndlnt agreement to drsclose all documents and tnformatron that relates to the t5sues.

Negotratron sessrons take place durrng four-way meetrngs, wlth soltcttors and cltents all meettng

together Both the cIents and sol crtors must agree to work together honestly and ln good fatth,

wrthrn the collaboratrve law process.5T

1.3.4 Determinative ADR Processes

Determrnatrve ADR processes tnvolve a neutral and rndependent thlrd party hearrng both

parhes and making a determrnatron, whrch rs potentrally enforceable, for tts resolutton Thts

krnd of ADR rncludes the processes of arbrtratton, adlLrdtcahon, and expert determtnatlon

(a)Arbitration

Arbrtratron rs long-establshed procedure tn whrch a drspute ts submltted, by a8reement of

partres, to one or more unbtased and independent arbttrators who make a brnding and

enforceable decrsron on the drspute The Arbrtrator ts tenerally selected from a penal of

avarlable arbrtrators or may have already been agreed upon ln the arbttrahoo clause Once the

matter has been submttted to the arbttrator, the arbrtrator wtll contact all the partres A

trmetable wrll be set, whrch rncludes when all documents must be exchanBed, submrtted, when

and where the hearrng wrll be condllcted A preltmrnary meettng wrll be held at arbltrato/s

" walts -collaboratrve law a ncw and bctler way" Sunday oustness post 25 March
'7 HorBan "Lels WorkToterhe/'(lune 2005)LawsocretyGaze(re ar 24
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request, Thrs may be a lornt sessron wrth all partres present or may be conducted by telephone

Conference At the arbrtratron heaflng, each of the respectrve partres rs allowed to present

evrdence Afterrevrewoftheevrdence,thearbitratorwrll make an arbr(rator's award Afterthe

arbrtrator's award has been rssued, the prevarlng party often has the abrlrty to have it rssued as

an enforceable court order.

There are many varlants of arbrtratron developrng rn drflerent Jurrsdtctrons These

rnclu de

. Baseball Arbttratron: ln thls arbrtral process, each party submrts a proposed monetary

award to the arbrtrator At the conclusron of the heaflng, the arbrtrator rs requrred to

select one of the proposed awards, wrthout modricatron Thrs approach sometrmes

called "Last OFfer Arbrtratron", severely Imrts the arbttrator's drscretton 63

Bounded Arbrtratron rn thrs process the partres agree rn pflvate wtthout rnformlng the

arbrtaator that the arbrtrator's frnal award wrll be adjusted to a bounded range

lncentrve Arbrtratron, ln thrs form of arbrtratron, the partres agree to a penalty tf one of

them rejects the arbrtrator's declsron, resorts to lhgahon, or fatls to tmprove hts

posrtron by some specrfted percenta8e Penalttes may tnclude payment oI attorneys'fee

rncurred rn the lrtrgatron 5e

Hrgh'low Arbrtratron Thrs ts an arbrtrat on rn whtch the parttes agree tn advance to the

parameters wrthrn whrch the arbrtrator may render hts or her award.To

o See The lnternzhonal hs!tutE tor Conlhct Preventron and R.solutron "ADR Glossiry"
WWW cpr:dr ort ( L.st vlrrt.d 10, Dec, 20l3)
" sec rtre lnternJtronal tnstrtute for Conflrct Preventron and R.sotutron "AOR Gtossary',
WWW cprrd. org { Last vrsrrrd 10, Dcc, 2013)

'o Se.Arbrtranon Defincd 2OO3 JAM5, av.,tabte at WWW r.mradr com (Lastv6rrcd 12,Oct,2013)

2005

2005

at

at
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(blHybrid Models including combinations of mediation and

Arbitration: Med-Arab and Arb-Med

There have also been varrous Hybnd models developed, whrch rnvolve a combrnatron of

medratron and arbltratron, These hybnd processes are known as med-arb and arb-med Both

models allow the partres to selecl a srn8le thrrd party to serve as both medrator and arbtrator

Med-arb rs a process rn whrch the partres frrst attempt to resolve the drspute throu8h

medlatron. lf medratlon does not yleld a settlement, the rnedlator swrtches the roles from

medrator to arbrtrator, and rmposrng a brndrnB decrsron on the drsputrng partres Med.arb rs

commonly used rn labor drsputes rn the Unrted States and rs consrdered suttable for patent

drspute also 71

Arb.med rs a process where the partres frrst present the case to arbttrator At the end of

the heaflnSs at thrs stage, the arbrtrator wntes up a decrsron and seals tt wrthout dtsclosrng rts

contents to the paries Then, for a frxed penod of trme the parttes medtate the drspute lfthe

partres reach agreement belore Ihe deadltne for the end of the medtatton, the parttes never

learn about the contents of the dectslon of arbttraror tf they do not reach agreement by the

speofred deadlne, the arbrtrator decrsron becomes ftnal and btndrng on the partres.T?

These hybnd models have been met wrth some cntrcrsm. lt has been suggested that the

partres are Ikely to be rnhtbrted ln thetr drscusstons wtth the medtator tf they know that the

'1 Sec IDA v Unrversrty of Southampton {2005) EWCA C v 145 Ettrot ,,M€d/Arb Freughr wrth Dantcr or Rrp. wth
opportunrty" (19951 34 Alta L Rev 163, and Landry "Mcd/Arb Medranon \ /rrh a Brte and an Eff.ctrve ADR Mod.l"
(1996) 63 DetCouncrl J 263

'r za.k "Quest for F,n.lly rn ArrLnc D,spute A Cas. for A.b,Mcd,, {lan 2OO4) 5! The orspure Retoturron Journ.t, .t
34.3E
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mediator mrght be called upon to act as medrator rn the same drspute;71and a third party who

medrates and then assumes the role of arbrtrator may be brased by what has been conveyed to

hrm or her rnformatly and confrdentrally rn the medratron process 71

(c) Adjudication

Adludrcation rs a process srmrlar to expert determrnatron and rnvolves a neutral and

rndependent thrrd party, an adJUd cator, who uses hrs or her own knowledge and rnvestrgatrons,

whrle also wergh,ng the evrdence presented by the part,es, rn order to reach a legally brndrng

decrsron The adludrcator wrll decrde how the drspute rs to be settled The heaflng rs

confrdentral An adludrcatron decrsron that ls not appealed agarnst wrll become a blndrnB

delermrnatron order The process rs most commonly a5socrated wrth the settlement of dtsputes

rn the burldrnB and constructron tndustry tn the UK

(d) Expert Determination

Expert determ natron rs an ADR process rn whrch the

rndependent thrrd party to make a ftnal and brndrng

to that expert'5 partlcular area of specraltzatton The

bound by the decrsron of the expert determrnatlon

partres to a drspr.rte appornt a neutral and

determrnation on a drspute whrch relates

partles, therefore, agree tn advance to be

Erpert determrnatron can be matnly useful rn drsputes tnvolvtnt techntcal rssues Expert

determrnatrons are often conducted 5olely on wntten submisstons tt has been suggested that

thrs makes the process short and cost effechve as compared to lrtlgatton lt can also be used tn

conlunctron wrth other drspute resolutron process such as medratton, where a techntcal tssue

73 
Lrmbury "Med.Arb, Arb-Med, Neg-Arb and OOR" A prper presented to the New South Wates Ch3pter of The

lnstrtut! o, Arbrtr.bon and M.dr.tronAustraha (sydney, Au8usr 3'i 2OO5)
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needs to be resolved qurckly and wtth the current expertrse Common examples of expert

determrnatron include fhe use of a surveyor ln a rent review, or an accountant to provtde a

valuatron under a 5hare purchase agreement 75

Whrlst the expert determrnatron process can resemble arbttratton there are several

remarkable drfferences between the two processes 75 ln terms of enforcement, an expert's

determrnatron wrll not be enforceable wrthout separate court order, Consequently, whtlst

expert determrnation may resolve the dtspute ln a qutckly manner, enforclng the determtnatton

may necessrtate arbrtratton or ltttBatton or aoy event 77

1.3.5 Collective ADR

Collectrve ADR may be used successfully as a method of dealtng wtth multFparty scenaflos

wrthout approachtng to ltttgatron An example of collecilve ADR was the Atder Hay medtatton

case Srmrlarly, "test cases" such as those used rn the Soctal Welfare Equalrty Clatms of the

1980s can be used a5 a means of asststtnt the admrntstrattve resolutton of stmtlarly sttuated

partres Collecttve ADR processes tnclude,

(a) Ombudsman Schemes

Ombudsman rs a governmentally destgnated person who conftdentrally recetves, lnvestlgates

and facrlrtates the resolution of complatnts The ombudsman may intervtew the partles, revtew

the frles and make recommendattons to the drsputants but normally not empowered to rmpose

75 
Carey "rxpert determinatron -5ome pracncat tssues,, (2004) Z tournat of Crv,t pract,c€ and procedur. I .t 97t for. 5ummary on rhc drffercnces betwecn arbtkatron and exper( dctermtnatlon see DowrnE-Hussey ,,Th. tnsh

L-aw of Arb (r.tron An OvGrv'ew part11' {2007)25 tLT 137
" ln o'Mahony v P.tnck Connor Burld.rr L,d [2oos) rEHc 248 Ctark! ] hetd that where p.rtres agr.ld to be boond
by the report oI an cxperr, such report could not be chatlengad on thE tround that mrstakes hrd been m:de tn tts
prepar.tron, unless rtcould beshown rhEt rhe exp.rl hed dep.(.d trom the rns kuctrons Eucn to hrm rn: mat.flal
resp.ct or had acted rn bad f.rth
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solutrons, Ombudsmen often work as manaBement advrsors to ldentrfy the solutions for

systematrc problems and In addrtron to therr focus on drsputes from lndlvidual srdes

Many servrces have an ombudsman Scheme that the customer may use For example,

the servrces provrded by rnsurance companreS, banks and butldtng 5ocietles all are covered by

Frnancral ombudsman servrce (Fos). The complarnant wrll only be able to refer the matter to

the ombudsman after fulfrlhng the procedural requrrements. The complarnant has to submlt

wfltten detarl of hrs complarnt, together wrth the copres of any of hls evldence. The

ombudsman makes a recommendatron or ruIng whtch ts usually accepted by the suppller, but

rs not legally brndrnE Hence the complarnant strll can approach the court lf he rs not satlsfled by

the recommendatron of ombudsman. However, the Court wrll take the ombudsman's rullng

rnto account when decrdrng the clarm

1.3.6 Judicial ADR Processes

Judrcral ADR processes are drspute resolutron processes whrch often occur after fitrgatron has

been lnrtrated and dunng the lead up to the commencement of a tflal and are arrned at

reachrng a settlement on some or all rssues These processes can rnvolve the assrstance of a

ludge of the court or a court offrcral rn supervrsrng the process A ludrcral ADR process rs well

developed rn Canada and United States and rnclLrdes early neutral evaluatron, mrnr-trral, court

settlement conferences and small clarms procedure

(a) Early neutral evaluation

Early neutral evaluatron 15 a non-btndtng ADR process ln whtch parttes to a drspute appotnt a

neutral and rndependent thrrd person, usually a ludge or somebody ,egally qualrfted, who

provrdes an unbrased and rmparhal evaluatron oI the [acts, evtdence or Iegal meflts of a dtspute
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and provrdes gurdance as to the lrkely outcome should the case be heard rn the Court The goal

of early neutral evaluatton rs to reduce the cost of lrtrgatron by factlrtattng communlcattons

between the partres whtle at the same ttme provtdtng them, early tn the process wrth a ratronal

analysrs of thetr case 7l lt rs olten descnbed as a mean of provldtng the parttes wtth a realrty_

check of the strengths and weak potnts of thetr case Early neutral evaluahon often occurs early

rn the lrttgatton process, tradrtronally tn the pre-tial perrod prror to the commencement of

drscovery (the exchange of detatJed documents between the partres)

The evaluator holds and rnformal meetrng of cltents and thetr legal representattves

where each party presents the evrdence and arguments supportrng )ts case The evaruator

rdentrfres areas of agreement and clanftes and focuses on the tssues The evaluator generally

wrrtes an evaluatton tn pnvate that may tnclude ao eshmatron of the relattve strengths and

weaknesses of each party,s case and the reasonrng lhat supports thrs assessment. Thts

evaluatron rs provtded to the partres elther pflvately or Jorntly

Early neutral evaluatron ts often suttable when the dtspute tnvolves techntcal or factual

rssues that lend themselves to expert evaluatron. lt rs also used when the parttes dtsagree

srgnrfrcantly about the value of therr cases ln Australra early neutral evaluahon ts tncreastngly

used rn famrly law drsputes where a husband and wrfe are rn conflct over rssues aasrng out of

therr martral collapse. The evalLrator, who ts often a famrly law spectallst, wlll provtde to both

partres an early neutral evaluatton of the probable result rf the matter

famrly court Thts process rs also used tn certaln US state courts, and

Commercral Court ludges and the Technolo8y and Constfttctron Court

'r Conner "pnmer for Panrcrp.nts rn Earty Neurral Ev.tuarron" (1990) 70 Oktrhoma Bar Jo!rnat

was to be lrtrtated rn the

rs offered by the EntLsh
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Case apprarsal rs a srmrlar process to early neutral evaluatron rn whtch a tmpartral and

rndependent thrrd party rnvestrgates the drspute and provrdes advrce on possrble outcomes for

the resolutron of drsputes.T!

(b) Mini Trial

Thrs rs a non-brndrng and voluntary ADR process whrch rs typrcally used by private entrtres,

companres and Sovernmental aEenctes rnvolved composed drsputes that tnvolvtng stgnrftcant

amounts The mlnFtflal has some formal aspects of beglnnrng parts of a tnal or arbltratton, tn

addrtron to the characteflshcs of medratron ln mrnr-tnal, each party appornts a member to a

three member penal. The party's member should be someone at a hrgh Ievel tn the organtzatton

or Eovernmental agency who has had ltttle rnvolvement tn the drspute and who ts not closely

famrlar wrth the drspute's factual understandtngs The partres select a neutral thlrd party

member who chalrs the process, guldes the parttes through the process and serves as a

medrator rf needed.

Each party makes an unoffrcral presentatron of wttness and evrdence Each party

en8ages rn some. lmrted questrontng of the othe/s party wrtness and presents arguments to

the penal After both parttes complete thetr presentatrons, the parttes engage each other rn

negohatrons Each party's penal member partrctpates rn the negotrahons. The thlrd-party

neutral serves as mediator rf the partres constder tt necessary to facrlrtate a resolutron or to

resolve ,mpasses as they may anse An agreement reached by the parltes generally blndtng and

enforceable

(c) Court Settlement Process
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Court settlement process rs a process stmrlar to the ludtctal mtnt-tnal and was rntroduced tn

England and Wales Technology and Constructron Court rn 2006 as a ptlot scheme It ts a

confrdentral, voluntary and non-brndrng drspute settlement process tn whtch a settlement ludte

(who rs a ludge of the Technology and Constructton Court) asslsts the parttes tn reachtng an

amrcable settlement at a court settlemeot Conference.l0

Save as the partres otherwrse agree, dunng the court settlement conference the

settlement Jud8e may communtcate wtth the parttes together or wtth any party alone, rncludrng

prlvate meetrngs at whrch the settlement JUdge may express vrews on the dlsputes, Each party

must assrst the settlement ludge A party may request a pnvate meettng wtth the settlement

JUdge at any trme dunng the court settlement conference The partres shall grve full support to

enable the court settlement conference to proceed and be concluded wtthtn the ttme

predeterm,ned by the settlement ludge lf an agreement ts reached tt becomes btndtng on the

parties once they stgn the agreement

settlement tudge cannot be

reached, the case contrnues, but wrth a dtfferent Judge The

called as a wttness tn any future proceedtngs assoctated wlth the

clarm. After the process, the parhes have the chotce of asktng the settlement ludge for an

assessment trvrng hrs vtews on the drspute, tncludtng forecast of success and expected

outcome Thrs wrll be exclus vely conftdentlal and the part,es wtll not be able to use or refer to

rt rn any successrve proceedtngs

ludrcral settlement Conferences are etther allowed or requrred by statute rn many Us

courts as a procedural step beFore tfial Federal JUdges are ctearly authonzed under Rule 16 of

the Federal Rules of Ctvtl procedure 2OO7 to ose settlement procedure to resolve the case or

& 
see Alb.(a Law raform tnshtute Regearch papcr on olspute Resotutron A Dtrlctory of Methods, projlcts and

Resources' No 19 Juty 1990 er 25

lf no settlement ts

40



controversy before the court Local court rules often provtde For mandatory settlement

conFerences dunng the pre tnal proceedrngs The ludge hand|ng the case may carry out

rnformal settlement drscrrssrons wrth the parttes, but, tn recent years, a practtce has developed

of assrgnrng a ludge or magrstrate to conduct the settlement conference. Thts ludge wlll not be

the ludge to try the case rf settlement ts unsuccessful Thrs separates the roles of adludtcator

and medrator Once agatn, the settlement ludge has no power to rmpose settlement and does

not attempt to pressurize a party to accept any proposed terms The parttes may agree to a

brndrng settlement lf no settlement rs reached the case rematns oo the lthgatron track 31

1.4 Salient Features of ADR

ADR Brves partres in drspute the chance to work through dtsputed rssues, generallywtth the

help of a neutral thtrd party. lt tgEenerally fa.ster, efftcrent and less expensive than lttlgation

The salrent features of ADR tnclude

. Save a lot of trme by avordrnB,/resolvtn8 confltcts/dtsputes wtthrn weeks or months,

compared to Irttgatron, whrch can take yearS

. Save a lot of money, rncludtng fees for lawyers and experts, and other expendttures

occurred dunng the proceedlngs of courts

. Put the parttes ln control (tnstead of therr lawyers or the court) by gtvtng them an

opportunlty to tell thetr srde of the story and have a say tn the ftnal decrston

. Focus on the rssues that are rmportant to the people tn drspute instead of Just thetr legal

flghts and obltgattons rovolvlng the case
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. A55r5t the people rnvolved come up wrth flexlble and creatrve opttons by explorlng what

each of them want5 to achleve and why

. safeguard and preserve relatronshrps by helprng people co-operate lnstead of creatlng

one wrnner and one loser

. Produce excellent results, for example settlement rates of ihe cases ls up to 85 per cent

. Reduce pressure from corJ( appearances, tlme and cost

. Keep prtvate dtsputes prrvate, only people who are rnvlted can attend an ADR sessron,

unhke the courts, where the proceedtnBs are usually publ cally and ln an open sesslon

conducted, even the medra can attend the proceedtn95

. Lead to more flexlble remedres than court, for example by makinB agreements that a

court could not enforce or order (for example a chan8e rn the pollcy or practrce of a

busrness)

. Be satrsfyrng to the parhcrpants, who often report a hlEh deBree of satrsfactton wtth ADR

proce55e5

. Grve more people access to JUstrce, because people who cannot afford court or le8al

fees can strllaccess a drspute resoluhon mechanrsm

These are some rmportant drstrnctrve features of ADR whrch rnay be suffrcrent to prove the

efficiency and rmportance of these processes as compare to court Ltrtatron
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Conclusion

ADR facrlitate the early settlement of dtsputes, Early settlement can be both emotlonally and

financrally beneficial to the drsputants lt may also reparr and marntaln an rmportant

relatronshrp, somethrng that mav be at rrsk n adversarral lltlSatlon Whlle lt ls also true that

lawyers always enga8e rn neSottatton and settlement, sometlme on the steps of the court, a

successful negotratron often depends on the strength of the legal rlghts'based arguments,

whrch can only be developed followtng expenslve and ttme consumtng processes such as

drscovery, Thrs legaltstrc approach often overlooks other avenues of settlement opportunlty,

wh,ch may betLer address a cIent underlyrng tnterests and needs

Alternahve Drspute Resolutron processes must be seen as an lntegral part of anY

modern crvrl Justrce system It must become such a well establlshed part of rt that when

consrdeflng the proper management of Itttgatton tt forms as e55entlal and as lnstlnctlve part of

our lexrcon and of our thought process, as standard conslderatton ltke what, lf any, expert

evrdence rs requrred
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chapter ll

concept of ADR in lslamic Law with reference to lslamic Finance

lntroduction

Amrcable Drspute Resolutron rn Islamrc Law rs as old as lslam rtselI when one crtttcally constders

the lslamrc Legal hrstory partrcularly rn relatron to Commercral transactrons as well as polltrcal

frelds ADR Processes are these rn lslamrc Law re sulh, Tahkrm, Muhtasrb and fatwa of muftr

etc rt rs lherefore necessary to explarn and hrgh|ght the basrs of ADR rn lslamrc law and rts

krnds rn lslamrc legal hrstory Thrs chapter ts drvrded tnto four sectlons. Sectton I analyses the

bas's of ADR rn lslamrc law. Sectron ll analyses drfferent forms of ADR rn lslamrc legal hrstory

Sectron lll drscusses the relevance ofA0R rn lslamrc Frnance Drsputes SectonlVwrll conducta

bneI Com parlson between ADR a nd ordrnary lrtrgatron trnally a bflef concluslon wr]l be drawn

1.1 The Basis of ADR in Islamic Law

It rs a popular beltef that ADR has emerged and oflgtnated tn the west dunng past few decades.

But contrary to thrs bellef such ADR processes ltke Arbttratton, Medtatron, Negottatton, Expert

Determlnahon (fatwa of Mufttees) and ombudsman etc are as old as lslamtc rtself, that ts, 14OO

years old All of these are not only menttoned rn pnme and pflmary lslamrc sources such as

Quran and Hadtth but have been rn practtce srnce the ttmes of prophet, (p B LJ H) who was a

Ereat supporter of the amtcable resolutton of dtsputes Many remarkable evtdences are

avarlable rn the support of thts statement A look at AOR as a whole in Islamtc law and also at

varlous ADR processes tndependently bflngs out certarn dtsttncttve features whrch grant

unrqueness to lt tn l5lamtc legalsystem
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Let these features be stated here before thetr explanahon which wlll be gtven later.z

These rnclude.

1, A re|grous ho[ness attaches wtth the ADR processes rn lslamtc law because of thetr

oflgrn berne rn Quran and the prophetrc approval gtven to these processes. The sense of

submrssron whrch the Qurao and Sunnah (sayrngs, dologs and tacrt approvals of the

prophet) construct tn Musllms, make observance to ADR a dtvrne obltgatron, elevahng

ADR to the hrgher pedestal of sptntualrty that demands submrsston

2 The support grven to the tdea of amlcable settlement tn lslamtc law ts so convtnctng that

rt rs allowed rn every sttuatlon except where rt make a thtng haram as halal and halal as

haram, that rs to say, to make a prohlbtted a5 permttted and vrce versa Thls ldea covers

Judrcral proceedrngs too, requtflng the qadts to go on strlvrng for settlement dufing the

entrre course of ludrclal proceedlngs

Amrcable settlement of a dtspute whtch rs already put to arbltratlon has been made a

moral duty of the partres as well as the arbrtrator

Amrcable composttron ts freely allowed, empowefing an arbrtrator to use hts sense of

farr play, equrty, JUstrce and good consctence rn maktng the award

Partres to an arbrtration agreement are allowed to revoke tt af any trme before award ts

grven.

6 Future5 dtsputes are not permttted to be covered by an arbttratton agreement tn lslamtc

law, whrch matntatns a "watt and see" attttude, that ts, slnce a dtspute may or may not

aflse, so what rs the urgency, once rt anses, the parttes may agree to settle tt by

arbrtratron

" Syed Xhahd Rashrd P.cul.nrres & Retr8rous Understandr.! of ADR rn tstemrc Law, p 2
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7. Expert determination comes rn the form of fatwa of muftis. As fatwa rs non-binding

verdrct of a luflst consult oI great rehgrous standrng rn the socLety, on a drsputed pornt

carnes the Stamp of wrsdom and relrtrous ptou5ne5s, whtch compels a moae ready

submrssron than the verdrct of a mere expert

8, Ombudsman rn lslamrc law rs known as Muhtasrb, whose offrce 15 menttoned ln the Holy

Quran and the frrst two ombudsmen that of Makkah and Madrna, were appolnted by

the prophet hrmself Muhtasrb serves towards dtspute avotdance and drspute

resolutron'3

Whatever has been stated above rs suffrcrent to serve as the bases of the cla,m regardrng the

novelty, postenty and relrglosrty of ADR proce5ses rn lslamrc law Now let us grve a brtef

explanatron of each of above mentroned pornts

1. Religious sacredness Attaching with the ADR processes in lslamic law

Shanah or lslamtc law rs not only law but a comp ete code of lrfe for the Muslrms surroundrng

therr entrre llfe from cradle to the grave. The provrsrons of thrs law are erther revealed (Quran)

or based on the prophet's Sunnah, (sayrngs, dorngs or hrs impIed approvals), or legal oprnrons

and frndrngs of Muslrm lunsts. The frrst of these two, that rs, those whrch are based on the

Quran or Sunnah are consrdered as most sacred and therefore, most comp[ance worthy As the

ADR processes rn lslamrc law are based on Quran and Sunnah, so a rehgrous sanctrty and

hollness demandrng unquestronable obedtence comes to be attached wrth tt, conferang on tt a

status whrch rs unrque and rncomparable among the tegal systems oF the world Once a Muslim
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rs told about the real ongrn of a partrcular ADR process, he needs not to be convlnced any

further of rts practrcal worldly usefulness, he wrlt aomply, consrderlng as relgrous demand &

Ll rs expressly stated rn the Quran "thrs rs a Book whrch (Allah) hasrevealedasa

blessrnS; so follow rt and be flghteous, that ye may recerve mercy".15

Quran says

inl]j su rJi:rJ ;;r!G urr,l;l,ljil .-.,r-1s rlir

A Muslim again comes across rn the Quran such verses whrch tell hrm about the benefrts of the

drvrne revelatrons For example, Quran says'

ll.i

"Venly rn thrs (Quran) rs a message for people who would (truly) worshrp Allah".l'

And descflbrng the oblectrves of the shaflah, Quran says

,L''l;"r,6 .'.n I.LUJ

O+!.J^U

mankrnd, a drrectron has come to you from your lord, rt rs a healrng for the arlments

And gurdance".tT

About the sanctlty and holtness of the prophetrc statements, we have a declaratton from

Allah himself rn the holy Quran Allah (5,W T) says

It 
Quran,sur.h al^n'am (5), iyat 155labdullah YousufAl,t transtanonlr' 
Quran, Surah AlAobya (2r), ayar 106

17 
Qu.an, surah Yunus{10), ryrt s7

"o
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'y,t)t ct 'dbiLt Fi;i dJr.r bJ

Nor does he (r e,, the prophet) say of hrs own destre lt ls no less than the rnsprratron sent

down to him ll

Sunnah of the prophet (P B.U H) has become a source of lnsprratron for every Musllm and

a considered second prllar on whtch rests farth and lfe of a Musl]m No doubt, a Musllm

always turns to the Quran and Sunnah for answers to hts every problem The path lald

down rn the Quran is to be followed by a Musltm, as commanded by Allah rn the Quran

Veflly, thls ts my waY leadlng strartht follow rt, follow not (the other) paths they wrll

scatter you about from Hls (8reat) path Thus doth He command you, that ye maY be

nghteous 39

The Islamrc law rs full of such provtstons whlch explaln to Musllms the lmportance of the

' submrssron to the Quran and Sunnah lt ts therefore proper to say that to adopt and practlce

ADR processes rs lke a reltgtous or sacred obllgatron for a Mr:slrm once he becomes aware that

these are ba5ed on the Quran and Sunnah Today, unfortunately, a malortty ol Musllms are

unaware of thrs facl

2- The all pervasive support that ADR finds in lslamic law

A famous letter that the second calrph of lslam - Umar brn Al-Khattab {R A) - wrote to Abu

- Musa Al-Ash'fl after apporntrn8 hrm as Qadr (ludge) contarned certarn rules to Eurde hrm rn

{ qur.n,5uFh 
^tNelam, 

ayat 3,4r! 
Qur.n,5ur.h AlAmrn, ayat 151
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decrdrng cases One of these rules spelled out the wtde extent of coverage of amiable

settlement of drsputes The exact words of Umar (R A) are

All types of compromrse and concrlratron among Muslims are permissrble except

those whrch make haram (unlawful) anythrng whrch rs halal (lawful) and a halal

as haram $

Thrs above mentroned pnnciple rs drrectly based on the sayrng of the prophet that 'if somebody

rnnovates somethrng which ls not rn harmony wtth the pflnciples of our rehgton, that thtng ts

relected" lr

ln fact the support that the Quran grves to the peaceful resolutron of drsputes lorms the basrs of

the wrdest support that the rdea frnds among the Mushms For example, the Ouran says.

iil'j ;sH dlr rrxrj sr;t u I .l=t-ti ri) ;i.jxr u.1)

The behevers are but a srngle brotherhood, so make peace and reconctliatton

(sulh) between two (contendrng) brothers, and fear Atlah, that ye may recelve

mercy.'2

The holy Quran was here repeattng the same thrng rt already declared rn another ayah of the

Same sorah, whrch rs rn the followtng words

F thc tener rs strllpreseru.d forrts.urhe.nory,wh,chrsestabtrshedwrthc.rbondahntproc.rs,tee,D D
Ma6nolrth, "Oma/s lnstrucnons to lhe Qadi', Journatof Roy.tAearrc socrcry, (1910), p 307 a( 31l-j12, Asrf A A
fyrcc, A Modern Approach to lsl.m, (Lahorc, 1978 cd Oflheon8rna ndranEdrtron),pp41-46,MahmoodA
Gha.r, Ad.b.lQrd', (Urdu) 2d .d ( tslamabad, tsl.mrc Rescarch tnrtrrur!, 1993), p 15at' S:tr,h atArtnan,vol I, p 535, €nt Tr 0y Muh3.n kh.n ( O.r At 

^r.br., 
Betrur, n d I" Quran, Sur.h Al-Hularet,.y.t 10
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lf two partres among the belevers fall rnto a quarrel, make ye peace between

them . Wrth lustrce, and be farr for Allah loves those who are farr (and

Jlrstrce) 
!3

The Prophet was so supportrve of the amrable resolutron of drsputes that he rs repeated to have

expressed hrs wrlln8ness to overlook the use of an exatteratron or mrss-statement tf rt ts for

the sake of sulh (peaceful settlerneot), The hadrth rs as follows

Narrated Um Kulrhum brnt Uqba that she heard Allah's Apostle (P B U H) say ng

'He who makes peace (sulh) between lhe people by rnventrng good tnformatron

or sayrng goods, rs not a lra r 94

Thrs support rs unrque rn the seose that rt rs not seen rn any other legal System, except to some

extent rn the present Chrnese constrlotron and the teachlngs of Confucrus

3- Settlement is embedded in Arbitration

one of the drscussrons among early lslamrc Junsts was concernlnt the meantng to be Elven to

arbrtratron Should rt be regarded as an attempt at 'Concrfiatron' or something srmtlar to

ludrcral proceedrn8s'where award rs brndrng as a lud8ment? The Hanafrs and shafrs favored

first vrew, whrle the Malrkis and HanbaLs favored the later vrewss Duflng the course of

centunes, a amalgamatron of the two vrews evolved the law and rt stands somewhere rn the

mrddle. That rs, rt rs a duty of the part,es and arbrtrator to struggle for the settlement duong

!3 
Qur.n, SLrrah Al-Hutarat, ayat 9

"AbdulSamrdEl-Ahdrb,Arb(r.lrotrWrththcArabCounlfles,(KluwerL.w&T.xatronPubhsher
t5 

, O.venlerlBoston, 1990), pp 15, 20-22, and Abdul Hamrd El'Ahdeb, "Gencr.l tntroductron on Arbrtr.tlon rn

Ar.b Countncs", lnternatronal Handbook On Commercral arbrtratron, Supplem!nt 27 (December 1998), crnnE
Fatwa Al' Hrndr!"yah, vol 3 at 458, and lbn Qudama, Al Mu!hnr, vol,9, 3'' (Caro, 1367 H ) lbn Abrdrn, Radd Al
Mukhtar, p 483
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the entrre course of arbrtral proceedrngs, rf no setllement comes throu8h, then the award Blven

by the arbrtrator wrll be brndrng, but only rf ratrfred by a court of law

Thrs rs very healthy approach, because the purpose of arbrtratron rs Io resolve a drspute and

. not to fr8ht a legal battle. A settlement rs always preferable over and rmposed award

4- Amicable composition comes wrthin the inherent powers of an Arbitrator

Amrable composrtron rs a pflncrple whrch a,lows the arbrtrator to take consrderatron hrs own

5ense of farr play,lustrce and equrty rn makrng the award lslamrc law of arbrtratron allows rt, so

also the c,vrl law, but common law relects the concept and compels the arbrtrator to follow the

law stflctly, even rF rt results rnto rnequrty and unfarrness e6 The pflncrple rn lslam,c law rs based

on a Quranrc verse whrch says'

Allah doth command you, to render back your Trusts to those who, they are due,And when ye

ludgeBetween man and man, that ye Judge wtth lustrce,

Accordrng lo Abdul Hamrd El-Ahdab, a leadtng Arab authonty on arbrtratron rn lslamrc law,

The prevarlrng oprnron rn Muslm law denved from lhe (above) text rs that arbttratton

must settle the drsputes accordtng to the rules of farrness and wtth respect to the publtc

order Therr posrtlon ts rather close to that of 'amtcable composrtreur' rn, say, French

law, who has to settle the drspute tn an analogous spflt to that whtch the parttes would

have had, had they been able to agree on a compromlse However, Judgrng fatrly does

" Sycd(hahdEashrd Peculanhes&RetrerousUndcrstandrnGofADRrntstamrcLaw,p 5
" Quran, surah AlNrsa,.yah 58
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not mean that the arbrtrator does not have to apply the rules of Musllm law when the

le8al prrncrple underlyrng the drspute ts covered by these rutes Should no such rules

exrst, [arroess gurdes the arbrtrator rn lookrng for the soluhon the arbrtrator must

also take rnto account those pfinctples rn commeroal matters, whrch Al Ghazal rn hrs

lhya Ulum al-Drn has deflved from the Q{rran and Sunnahel under the headrng of'good

conduct of commercral matters'Thesepfincrpleshelptheludgeorthearbrtratorwhen

a (str cto dlrect rmplementatron of the contractual provrsrons would seem unfarr (due to

change rn economrc crrcumstances and personal srtuatron of each party), renderlng the

performance of contractual oblrtatrons unduly burdensome.99

The recognrtron of the pnncrple of amrable composrtron rn the lslamrc law of arbrtratron

ncarly a thousand years ago, well before rts adophon by the French law, or rts recent adoptron

rn the UNCITRAL Model taw, due to its human nature and logrcal lustrfrcahon, rs a untque

feature of the lslamrc law of arbrtratron The arbrtrator under lslamrc law does not need an

expreSS wntten authoflzatron from both the partres to use amrable composttton, as requtred tn

the UNctTRAt Model Law r@

5- Revocability of the Arbitration Agreement

lslamrc Junsts have not lard down any general theory of contract lnstead, they studted

rndlvrdual contracts, lrkethatofsale, lease and mort8age, etc Any contract whrch relates not to

a specrfrc contract was not Brven much consrderatron These were left to be dealt wtth by the

partles as they wrsh, rncludrnB revocatton As arbrtratlon agreements do not fall wtthtn the

{ AlGhrz.l , lhy. Ulum al-D,n, vol 2, p 79lftt et Ehdrb, nrbrtrrtron *rth theArrb Counrfies, (Kluwer LawTaxatron pubtrsh.r,'I990), pp 50 51, crtrngOm:rEt
Ki'dr, f^rbrlrage I nternahonal enter le Drort Musulman el Tc Orort posttf Francars er EByptren, These de Oortoral,
Pa.s Xl, pp 190-191

'6 Syed Khalrd Rashrd Peculantres & RctLgrous Undersrand,ntofAORrn hlamrc Law, p 6
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Scope of a specrfrc contract, hence these are constdered revocable, even unrlaterally by a

party 101

Due to the rnburlt revocabrlrty of arbrtratron agreement, any of the partres may take the

drsp'rte to the Court for adJudrcatron, rnstead of refernng rt to arbrtratron, and wrthout any fear

of stay of proceedrngs Because rf the other party objects to ludrc,al determrnatron and rnststs

on arbrtratron, the party may revoke the arbrtratron agreement, maktng stay of actton meanrng-

Iess Even though the modern Arab world's arbttratron laws do not allow revocatron of the

agreement wrthout vald cause, yet rt has to be admitted that the rrrevocabrltty of the

atreement is only a mrxed blesstng. ln many cases where a party ts compelled to submrt to

arbrtratron agarnst rts free chotce, eods up creattng every posstble hurdle tn the way of smooth

conduct of arbrtral proceedrng5 and ult,mately tn the en[orcemenl ol the award 'o'7

5- Lot of problems are Avoided by not allowing "future" Disputes to be

arbitrated

Accordrng to Artrcle 1847-1850 of the MaJallah Al Ahkam Al Adlyyah (Ottoman Crv'l Code),

whrch rs based on lslamtc law, one of the bastc condtttons of a valtd arbttratton agreement ls

that the drspute to be arbttrated must have already ansen Future drsputes cannot be

arbrtrated Because of the uncertatnty arrstng out of the conttngency that a dtspute may or may

not arrse grves nse to the gharar, a pnnctple of lslamrc law whtch stflkes down any provlsron

whrch rs sublect to an uncertatnty. Thts rs why rn lslamtc law, an arbttrator must be appotnted by

name The attrtude of lslamtc law ts wart and see Let the dtspute a(se

ro': 
Sy.d Khalrd Rashrd PecuL.ntres&RelrgrousUnde15r.ndintofADRrnhjamrcLaw,p
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lf partres at that grven trmc are mutually aBreeable to reler the drspute to arbrtrahon,

they may enter rnto an agreement, name the arbrtrator and start the proceedrngs ln case of

future drsputes, however, there may take place a very long gap between the trme of enteflng

rnto the a8reement and the ansrng of the drspute Meanwhrle, erther pany may lose hrs zeal for

arbrtratron, yet he rs letally'forced'rnto rt wrth counterproductrve consequences Thrs way, the

prohrbrt on rmposed on the arbrtrahon of futures drsputes appears to be prudent Sacrrfrcrng a

lrttle convenrence may open up the possrbrlrty oI brg garns r03

7- A very special kind of "Expert Determination" is provided in the form of

Fatwa of Mufti

Expert determrnatron rs one of the ADR processes rn whrch the partres rn a drspute seek the

expertrse of an expert for makrng a neutral evaluahon oI matter rn drspute and pronounce an

assessment of the relatrve ment of the cases ol both the partres This assessment rs not brndrng

but advrsory rn nature However, keeprng rn vrew the knowledge ol the expert and hrs

rmpartral{y partres tend to accept the assessmenl as brndrng and settle thetr drspute

accordrogly Fatwa Erven bythe Muftrs very much resembles wrth expert determrnatron. Fatwa

rn lslamrc law rs non-brndrng evaluatrve oprnron grven by a Muftr about a spectftc rssue affectrng

the whole Socrety (e I transplantatron of human organs, brrth control, clontng, etc) or a spectflc

rndrvrdual problem affectrng only two partres (e g A matnmonral problem, busrness drspute,

testamentary disposrtron, etc) not everyone can act as a Muftt, except those who have the

same qualrfrcatron as a Qadr

lslamrc legal hrstory rs full of cases ln whlch thousands of problemattc tssues and

drsputes were referred to Muftts and the answers grven by them constrtuted a collectron of
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fatwas ln fact, tatwa has become an rnte8ral part of lslamlc legal hlstory, both in past and at

present, The earhest collectron of fatwa rs known as Krtab Al Nawazrl was comprled by Abu

layth al Sumarqandr, who dred rn 983 AD And the latest collectron Is Fatawa of Abu Zahra

published from Berrut rn 1998. ln many countfies Ilke Malaysla, there are government

constrtuted Falwa Commrttees to grve verdlcts on matter of general lnterest for every f usllm

In strll other countries lke Pakistan and lndra, there are Dar sl lftas constttuted by the dlfferent

relrgrous sects to Brve fatwa on voluntary basts. These have helped tn resolvlng thousands of

drsputes among Mushms.

8- Muhtasib or Ombudsman ls As old as lslam itself is

The rnstrtritron of oftbudsman (Muhtas'b) has now become an lntegral part of the

admrnrstratron of crvrl ]ustice rn many countrles ln the world ombudsman helps to take lnto

cognrzance such public complarnts agarnst the government bureaucracy whlch are generally

regarded outsrde the iurrsdrctron of the courts Thls lnstltutlon emerged rn Sweden ln 1809 and

rn England rn 1967 through the parlamentary commrssloner Act lt ls now constdered as an

important and rntegral part of ADR.

ln lslamrc law, however, the rnstltutton of ombudsman ln the form of Muhtaslb

mentroned rn the Quran aod hence 15 more than 1400 years old, ln thls regard Quran states

Let there anse out of You A band of people enlornrng what rs rrght and

forbrddrng what rs wrong and belrevrnB rn Allah

ra Qur:n, Surah Aale Imr2n, ayah 104
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The Quranrc oblgation of "forbrdden what rs wrong" did not remarn a theoretrcal rdea

The prophet hrmself appornted two promrnent persons as Muhtasrbs, Umar brn Khatab for

Madrna and Sa'ad rbn Al A'as Umayyah for Makkah Accordrng to the renowned lunst rbn

Tamryyah, the Junsdrctron of the Muhtasrb covers areas that are generally consrdered to be

outsrde the scope o[ law courts 105 His duty rs to keep an eye on publc morals, to eradrcate

fraudulent prachces of the traders and generalv to ensure the goal health of the crvrl socrety

A separate depanment of Hrsba Account takrng, wrth full trme Muhtasrb, assrsted

by qual,fred staff ( known as 'An[s and Amrns) was rntroduced by Abbasrd CaIph

Abu Ja'afar al Mansur rn 157 AH (733 AD) The rnstrtutron of Hrsba moved along

wrth Muslrms rn the Weslern provrnces of Sparn and North Afrrca Srmrlarly the

offrce of Muhtasrb was an rmportant department duflng the rule of Fatamrds,

Ayyubrds and Ottomans

The rnshtutron of hrsba remarned rn vo8ue dunn8 the entrre Muslrm penod of

Hrstory, though rt has been termed rn a drfferent way rn vaious re8rons For

example, rn the Eastern provrnces of Baghdad calrphate the offrcer rn-charte was

muhtasrb, rn North Afnca he was sahrb al-suq, rn Turkey, Muhtaslb aghasr and rn

Pakrstan and lndra, Kotwal 16

Accordrn8 to Mawardt, there are ihree types of complarnts whrch a muhtasrb may

entertarn;

a) Complarnts regardrngwerBhts and measures,

ro5 lbn T.rmryyah, Al'Hrsab fr .l-lslam wa w.zrfat al Hukkam.l'lslamiyy.h (Hrsbah rn lslam and ourres of rsl.mrc
Officals), (Madrn.h Unrve.srty, n d) p 10
rd Muhamm:d Akram Khrn, 'Al-Hrsba and the tslamrc law" rn lbn Tarmryyah, pubhc Dunes rn tsl.m,
Eng V by Mukhtar Holland llslamrc Foundanon, Lerchestor, 1986, 1985
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b) Complarnts agarnst adulteratron of vaflous ktnds and undue htke rn prices of ttems sold,

c) Complarnts agarnst non-payment oF debt even whtle possesstng the abrlrty to repay rt 107

He has author'zed the Muhtastb to take asststance of the poltce n dtschargtng hls dut es

Hrs JLrnsdrchon rnclLrdes keeptng an eye on the workrng of varrous professronals Lke doctors,

teachers, toldsmrths, etc, rn ihe way they conducted thetr busrness or professton He also

covered relrttous actlvrttes and communtty afFatrs, ltke keeptng the roads and street5 clean and

If at mrght ln Pakrstan there rs a sophtsttcated network of Muhtasrbs ln all the four provtnces of

the country and a chref Muhtastb for the whole country There rs a feelng among the common

people of Pakrstan that tn vrew of the usefulness of thts lnstttutron, tts JUnsdrctton should be

enlarged 1ol

2.2 Forms of ADR in lslamic legal history

Amrcable drspute settlement tn lslamtc law rs as old as lslam rtself when one cntlcally consrders

the lslamrc legal hrstory partrcularly wtth regard to commerctal transacttons as well as pollttcal

drsputes The lslamrc corpus lufls rs replete wtth lagal texts prescflbrng AOR processes such as

sulh, tahkrm, muhtasrb, and hybid processes for the resolutton o[ drsputes rn an amtcable

manner. These ADR processes are constdered as "Basrc Tenets" of crvrl lustrce rn lslamrc law 10!

This extra-legal resolutron of dtsputes has strong support tn the two pflme sources of Islamtc

law the Quran and Sunnah, to encourage people to always bury the hatchet as much as

possrble From the vtew potnt of lslamlc law, the folLowLng represent the recogntzed processes

of drspute resolutton,

ror tnlorm atron grven bylr:strce. Khahlur Sahman, rctrcdlud8c of thc SupremeCourtof p.krsr.n who atso
wo.k.d as the Chrlf Muhtaeb of Pakrrtan Sce, atso M S Naz, tstamr Rryasat Mer Muhlaib ka Krrdar, {Urdu) (tdara
Tahq qaGe-lslamr, Inrarnarronal lslamrc unrversr(y, tslamrbad), pp 351-3771o syed(ha|dRshrd "Alternanv.Olsp!rcBesotutronrnrhcconrextoflstamrcLaw,' n 17arp 9E
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I Sulh (good farth negotratron, medratton/concrlatron, compromrse of actron),

ll Tahkrm(Arbrtratron),

lll Med-Arb (A combrnatton of sulh and tahkrm),

lV, Muhtasrb(Ombudsman),

V WaI al- Mazallm (lnformal Justrce or Chancellor),

Vl Fatwa of Muftrs (Expert Determtnatton or non-brndrng evaluatrve assessment) 110

Though most of the aforesard processes may dtrectly or tndrrectly apply to lslamrc

bankrng and frnance dtsputes, tt rs conventent for us to focus on the relevant processes for the

sake of evaluahve assessment A bflef apprarsal of some relevant AOR processes recogntzed tn

lslamrc law rs as follows.

2.2,1 Sulh (Conciliation)

2.2.1.1 Lrteral Meaning

Solh rs an Arabic word whrch means "peace" as opposed to war It ts derrved from the same

root as Arabrc word musalaha meantng reconctlratton ln lslamlc Law lt means an "amrcable

settlement 111

2.2.1.2 Technical Meaning:

An agreement by whrch a drspute or confltct between two or more partres ls resolved 11r

ln MaJallah Al-Ahkam Al-AdIyyah Sulh rs defrned as

:II AlMulradrt fi charc.b Al-qur.n by ,m.m Al-RaEhrb Al. Arfarrnr p 420

'rI AlBrhrAl-Rarq by tbn NuFrm 7/255, Kash.t At-erna by Bohorr 3/278
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It rs an agreement made wrth the consent of both the partres to resolve the drspute after rts

occur.ence 1r3 lt means that accordrng to Hanaftes the agreement of Sulh can only be made

after the occurrence of a confltct Future disputes cannot be arbrtrated

However, accordrng to Malkres the exrstence of the drspute ls not necessary for valldrty of the

agreement of Sulh.lu Expected future dlsputes can also be arbltrated.

2.2.1,3 legitimacy of Sulh:

The prrmary sources of the Shanah strongly promote amicable settlement ln all sltuatlons based

on equrtable, farr and just manner wtth the ultlmate end of justlce through a wtn-wrn result.lls

quran:

The basic of sulh may be found tn followrng two ve6es of Qumni

j+t''lafir, r.il t;i-itr. qI-l ,j Ell;. . aLl uirj-rJtl ll ll;j,i ti.l5 o. c,it1' tlril prj

And rfa woman fears from her husband contampt orev:slon, there ls no sln uponthem

fthey make terms of setttement betwren them _ and settlement is best. rr5

iS+E3. jui-yrr-.,lli.: j,Jtii:lir:r;x--.Elr;r;,1-i:&;!xfr ilJq+-lIl

s,rr4_!riJ,lrh,"r,lJ.+4!r'rri jir:,.I--f ii:,-,uc ji+l;l,'J,;#l,.L"4.Jrlj

trt M.Fll.h Al-ahkrm Al-ad.lryrh (Th. ottomrncourts Menual) secllon 1026
u' Rrur.h Al-T.lrb.en by Allam.h Al-Nawawr a/194
115 

Qur:n 49 9.10 provrdes And If two pantcs or troups among th! bellevcrs fall rnto a qurrrcl, then m.kc p.ecc

(rulhl betw!.n them [ ] wth lusnc., for all.h loves thote who are f.rr (and lust) ' Th. beltevrrs are but nnEle

brotherhood, so makc (p.ac. .nd) r.conol.tron (sulh) between two (cont.ndrn!) brothers, .nd fear Alleh, that
you may racatva mcrcy Also sec, Quran 4 1!t, Sa! genar.llY, F All, "Conrll€t -lts psYcholo8lcal c.usat, Effact and

Rcsoiutron Throu;h th. Quran" , paper pr.r.nted :t the conference on confllct Resolu!on ln the Arab world,
Cyprus, Aulust 1993.
ut 

Quran, SurahAl-NIsa (4)ay.t 12E
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"The be[evers are but a single brotherhood, so make peace and reconclllatlon

(sulh) between two (contendrng) brothers, and fear Allah, that ye may recelve

mercy"I17

. The above mentroned two verses and other relevant legal rext5 of the Quran Strongly advocate

the amrcable settlement of drsputes on equrtable and fatr manners and promrse dlvlne mercy to

those who do rt,

Su nna h:

Thc Holy prophet (PBl.JH) says

All types of compromrse and concrlratron (sulh) amont Mushms are permrsstble,

except those that make what ls lawful prohrbrted or makes what rs prohrbrted

lawful 111

Apart from the support grven by Quranrc verses, the Sunnah rs also replete wrrh practrcal

approaches towards the proper establshment of the rnstrtutron of Sulh 11! For rnstance, sahl brn

sa, ad narrated that there was an rntra-tnbe drspute amongst the trlbes of Amr brn Aul and the

prophet rmmedrately set out for the sole purpose oF makrng sulh among them 12o

lima (Consensus)

Sulh rs also recognr2ed by lJma (Consensus) oI Ummah 121

2.2.1.4 Elements of Sulh:

1r' 
Qur.n, surah AlHujurat (3)ayat 91[ 
Sunan-e- abr Orwood by Abr Dawood 2/612, H.drth 3596!t 
Muhammad Abu-Nrmet, "Conflrct Rcsolutron rn an lslamrc Context -soma Concaptual Qucstrons', Pcac! &

Char8e,lrnuary 1995, p 35

"t the frlt tert u g,r"n rn Sahrh al-Eukha 5e. Muh.mmad Muhsrn (h.n, tra.s The Tr.nslahon of th. me.nrng
of the Meanrng of Sahrh al- Bukhan, (oerrut Oar al-Arabra, n d ), p 531n! 

Al- Sunan AI-Kubra byAl-Earhaqr 5/311, Altrqh Al-lslamrwa Adrll.htoho by Wahb.h Al-Zuharlr 5/294
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Accordrng to Hanafres offer and acceptance rs the only element of Sulh 1228ut according to the

majonty of the Juflsts Sulh has three elements

1. Offer and Acceptance,

2 The Partres,

3 The drspute to be settled 123

2.2,1.5 Conditions of a valid Sulh

1 Offer and acceptance should be wrth the coosent of the parhes For an example one

party 5ay5. I want to make a settlement wrth you rn thrs case and other Says l accepted your

offer or I am agree, thrs rs a vahd Sulh 12'

2 The partres should be el8rble for makrnB sulh That rs to say they should be adult and

mature, sound and they should have the flght over the sublect matter of S ulh

3 The sublect matter ofSulh should be a HaqAI'Abd. lt cannot be executed over the Haq

Allah Thus there rs no Sulh rn Hudood Penaltres, hke Hadd Al-Zrna etc.12s

4 The subject matter of Sulh should be an exrstrng recognrzed (ght of the party makrng

settlement 126 No party can make a settlement over the nght whrch they cannot clarm at

the trme of settlement

5 The subject matter of Sulh should be of a nature that can be compensated, A ntht

wrthout havrng proper compensahon cannot be Settled upon For an example lt 15 not

permrssrble for anyone to make Sulh wrth a woman agarnst a monetary consrderatron to

"': etoadaye Al-sanaye by Kasanr 5/40
1!r At'Mu6hnrbylbn Qudamah Al-HanbalL 4/532, KashafAl-Qrna by Buhotr 3/578t" l-eadaye Al-s.neye by Kae.nr 5/40

"t ateadrye Alsanayeby Kasanr6/48, (ashrfAl'qna bysuhotr 3/38E

"' tb,d e/ag, t,,lrah at- Ulama by samarqandr 3/a27



enjoy a sexual tntercourse, because rt leads to make a Haram (prohtbrted) Halal

(permrssrble)127

The subject matter of Sulh should be known and well defrned to the partres, because

for a vald saleSulh rs rn fact a krnd of Bar (sale agreement) and rt rs necessary

agreement that the subJect matter should be known and spectfred.l2t

ln most cases, Srrlh takes the nature of a brndrng contract on the partres involved, as tt ts

genera ly descrrbed as an agreement between two or more partres to end a drspute by

addressrng rts causes wrth a vrew to endrng rt frnally.

Though, the Sulh rs usually conducted rn an rnformal manner, the law allows

rnstrtutronalrzed sulh to facrltate the process of settlement of drsputes and ensure the

enforceabrlrty of any agreement reached between the drsputrng parhes Even wrthrn the

rnstrtutronalzed framework there rs always uoenclrmbered emphasrs on rnformahsm rn the

procedural rules. ln relatron to lslamrc bankrng and f nance drsputes, Sulh rs a real gold mrne

that should be explored as a frrst step towards the settlement of drsputes Thrs wrll be very

relevant rn bank and customer relatronshLp drsputes ln addrtron, dlsputes between the frnancral

rnstrtutlons can be easrly resolved throuth wellcoordrnated good farth negoiratron

2.2.2 Tahkim (Arbitration)

2.2.2.1 Literal Meaning:

The word Tahkrm rs deflved from Fg el- whrch means to authonze someone to decrde the

matter rn drspute Allah (5 W,T)satd

r17 

^l,Mushn, 
by lbn Qudam 4/550tI 

Krtab Al-Um by lmam shzf. 3/221

,,,qr-;s!ri6$j
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And we gave hrm /udgment lwhrle yet] a boy

Tahkrm lrterally means to autholze sorneone to make a decrsron

One of rt5 meanrngs rs to settle a drspute between two parties,130

2.2.2.2 Technical Meaning:

Tahkrm means to appornt a hakam/arbrtrator by the partres wrth therr consent rn ordea to settle

therr drspute 
131

Internatronal Frqh Academy deFrned Tahkrm/Arbrtratron as agreement among the disputants

upon apporntrng an arbrtrator to grve a brndrnB award rn matler tn drspute rn the lrtht of the

rnlunctrons of Islam 132

ln other words Tahkrm means To authonze someone by the dtspotants or the court as the case

may be, to resolve the drspute between them.1r3

2.2.2.3 The legitimacy of Tahkim

Tahkrm rs recognrzed by Quran, Sunnah and llma (Consensus)

Quran:

There are three bastc texts tn the Quran that grve approval for tahklm euran says,

i! ,i,,r uil ;; r',<'-'. d.l ;.; r'-<'.

13ii -"i r' j)-^ irt< i_llt Ll

q+. oL!" tr!: ulJ,'J.: I'UI-I

r" 
Qur.n, Surah Maryam, Ayah 12

'r0 Q:moos et Muhe.t by Farroz Abadr 3/210r!r Mrl.llah al Ahkam al Adalryyah,( ottoman crvrtcode), 5ectlon 1790ItI 
Rcsoiutro n o f lntern.tron al frq h Academy 9 5/8/r 90

'!! Rad-ul- Mr,hra. by lbn -.- Abrdeen 5/428
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And rf you fear drssensron between the two, send an arbttrator from hrs people and an

arbrtrator from her people lf they both destre reconctltatlon, Allah wlll caLlse rt between

them, lndeed, Allah rs ever knowrng and Acquarnted [wrth allthrngs]

And whoever of you krlls rt rntentronally - the penalty rs an equrvalent from sacnhcral

anrmals to what he krlled, as ludged by two lust men

From the frrst legal text, one may assume that the arbrtratron rs Imrted to the famrly dtspules

as apphcatron of arbrtratron extends to commercral, frnancral and ctvrlThis rdea

drsputes

not correct,

Sunnah:

The holy prophet (PBUH) appornted Sa'ad brn Ma'az as Hakam (Arbrtrator) rn the case of Banr

Qurarzah upon therr demand 137

ljma (Consensus):

There rs consensus of Ummah upon legrtrmacy of Takrm 13t

The decrsrons of Companrons of Holy Prophet (P B U H) have proved that they have decrded

matters through arbrtratron For exarnple

t5

r!' 
Qur.n, surah Al-Nrsa,.yah 35

'!t Quren, surrh ALM.rdah, .yah 95

'r' Onthescopeoft.hklm rn lslamrc lunsprudencc, s.E lJma.A osenr,n
r!7 F.th .l B.n by tbn H.r.r 6/:65
1r' alM.bsoot by 5arakhsr 21162, MughnrAl Muhrat by (hatrb Al 5harbrnr

3l.t p p77-79

4/118
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There was drspute between Hazrat Umar (RA) and Hazrat ubal brn Ka'ab (RA) Both have

appornted hazrat Zard Bin Thabrt (R A) to resolve therr drspr.rte 
13s

Hazrat umar Farooq (RA) had a dr5pute wrth one person Qadr Shorarh has resolved therr

dispute,lrc

Srmrlarly Hazrat Usman (R A) and Hazrat

(R A) as an arbrtrator to resolve drspute

Talha (R A) have appornted Hazrat Jubarrr brn Mutrm

It rs rmportant to mentron here that above-menhoned

arbrtrators were not workrng as a ludge at that trme.

Srmrlarly, the other examples are

Ehl-e.shoorah has appornted Hazrat Umar (R A) as an arbrtrator 141

Hazrat AL (R A) has appornted Abu Musa Ashan as an arbrtrator

Hazrat Muawryah has appornted Ha2rat L,mar 8rn ala'as (R A) as an arbrtrator r'2

The practices of Companrons showed that they have decrded matters by way of arbrtratton and

no one has oblected rt The.efore, rt rs evrdence from Uma Further, all MusIm Junsts also

accepted Tahkrm as vahd way for settlement of drsputes 1'3

2.2.2.4 Elements of Tahkim.

Bothe Conventronal law and 5har ah (lslcmr Law) are agreed that the Tahkrm (Arbttratron) ts

solely based upon the consent of rhe part es, but the law dtffers tn the sense that the cootract

of tahkrm must be rn wfltten form due to rts rmportance,r( whrle rn lslamrc law rt rs not the

condrtron of the valrdrty of Tahkrm, thus rt can be executed orally. However, rf rt rs in wfltten

r3' 
Sunan Dar ut qutnr 4/242, At-Barhaqr 10/144

r'o Akhbar ulqudar by Wakee 2/189
1r! Al-sukhafl wrrh Fath ulBan 7/61-62
raz T.nth ulT.b:n 5/67
rar Al'5arakhs!, Al-Mrbsoot 21l62
rra MostoftheleEalsystemsoltheworldmrderrneccssaryrnrelevantprousrons re sechon 1005 of French Law,
s.cnon 501 of Egypnon Law and secbon 252 of traqran Lrw etc
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form then rt rs apprecrated accordrng to 5harrah because sharrah has Stressed upon wrlttng of

contracts at that trme when the trend of wntrng was very rare

r,5.jisE,i-: lrlu;ir #r3 ril l_i{lJll-l s.E

O you who have belreved, when you contract a debt for a spectned term, wrlte lt down

Tahkrm rs contract lrke other contracts ln this regard, tahkrm has same elements as ln other

contracts For example partres to drspute, sublect matter, oral or wrttten form of contract and

exrstence of drspute etc

The followrng are the elements of Tahkrm

1 Drsputants They could be two or more than two la6

2. Ihe Hakam to whom the drspute rs referred 147

3 Offer and acceptance lal

2.2.2.4(1) Conditions of Tahkim:

There are certarn condrtrons for tahkrm

1 The drspute shor.Lld exrstrr! rt means that there should be a clarm of rght from each of the

disputants agarnst other.

2 Each of the drsputants should agree upon the decrsron and award of the Hakam (Arbrtrator), rf

he rs not appornted by the Qadr, bLrt rI he rs appornted by the Qadr then there rs no need of

agreement of the partres upon the decrsron 1eo

"5 Quran, Surah Al-B.q.r.h,Ayah 282t" Aqd Al.Tahkecm by Al-Duw.n P 75

"'Qanoon a! Tahkeem Al- ordanr , sechon 14

'r' Aqd Al.Tahkecm by At-ouwan P 130lrt M.l.ll.h al-Ahk.m Al-Ad.Lyah (The Orroman Coirrts Manual) sectron 1!75
Fo Al-BahrAI'Rarqbyrbn-€- NularmAl Hanafr 7/25
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3 There should be an offer from the drsputants to appornt a thtrd party as a Hakam and

acceptance by the Hakam 151

4 The Hakam should be elgtble for Tahkrm

5 The Hakam should be known and nom nated 1s2

2.2.2.5 Similar Terms:

Qoda, Sulh, lfto ond TooJeeq

These all termrnoloBres are closely lnked wrth arbrtratton wheretn matters are settled or

decrded rn the l8ht of rnlunctrons of lslam whrle they are dtfferent from some aspects Qada rs

srmrlar to Aabrtratron from lollowrng aspects

1 ln both (Qada & Tahkrm) the comrnon thrng rs to ftnd our the Hukm shafl about the matter rn

drspute

2 Both (Qada & Tahktm) settle drsputes

3 ln the both the decision rs brndtng

4. Both the Qadr and Hakam (Arbrtrator) do not lnterfere rn the drsputes o[ people untrl and unless

the matter brought to them 153

(a) Tahkim and Qada

Though there are stmtlaflttes between Qada and Tahkrm as mentloned above but there are

followrng dtfferences as well

1 ln Qada the the mandate of Qadr rs denved from legttmate authoflty whrle the Hakam

(Arbrtrator) denves hrs mandate from the parttes, and tn some cases from the eadt,

Further, Arbrtrator works wtthrn the lrmtts prescnbed by the parttes whtle the

tsr nad-ul Vuhtar by tOn -e- Abrde.n 5/428

r5t oaghr, erofessor or AI Muhyrddrn at-eur.h 0oohoos h Frqh at Bunok al tstamryyah, p 476
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3.

6.

JUflsdrctron of the Qadr rs decrded by the Court. Srmrlarly in Tahkim (Arbrtralron) the

parties can terminate the Arbrtrator whereas drsputant have no authorrty to termrnate

the Qadr 
le'

Qadr has JUnsdrctron to exerc,se hrs powers over all the rndrvrduals, lrkewrse he can also

decrde all krnd of cases r e crvrl, crrmrnal and fam'ly etc whereas the JUnsdtctlon of an

Hakam (Arbrtrator) rs Imrted to the partres ]s5

Tahkrm (Arbrtratron) rs based on the consent of the partres lvhrle the dec'sron of the

Court not necessanly grven accordrng to the wrll oF partres The authoflty of the Qadt ts

not sublect to the consent of any rndrvrdual

ln Tahkrm (Arbrtratron) rf the partres cannot execute the award they can refer to the

ordrnary Court, However, the dec sron of the Court rs effectrvely rmplemented by the

executrve

Qadr may set asrde the decrslon of Arbrtrator because of mrstake of law rf the deosron rs

challenged rn the Court whereas the decrsron of Court rs dtfferent ln court oF law, one

Judte cannot abrogate the decrsron of the other JUdge because one Utthad cannot

abrogate another

Arbrtrator cannot decrde matter agarnst the guardran of a mlnor when tt may harm the

mrnor because arbrtratron rs lke Sulh and no compromlse can be made agarnst a minor

On other hand, Qadr can grve a decrsron agarnst the guardlan of a mtnor thouBh that

harms the rnterest of the nlnor

7 lf testrmony of any person rs not competent to an arbrtrator then tn such testrmony can

be acceptable to other arbrtrator, however tn case of Court rf one wrtness ts proved as

rncompetent, he cannot grve testtnrony rn another court 1s6

rrs 
5€e Mausoah Frqhrtyah al.(uwarnyyah 1Ol214
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{b) Tahkim and Sulh

Sulh rs also srmrlar to Thakrm (arbrtratron) rn a sense that the purpose of both processes ls to

resolve drsputes but there rs drfference as well tn both processes Fe ln Sulh there ls a

consrderatron among partres and thrrd person rs not allowed to lnterfere They declde thelr

matters by compromrsrng rn therr fl8hts The role of thrrd person ls JUst to make efforts for thelr

compromrse His decrsron rs not brndrnt on partres. On the other hand, arbrtratlon ls dlfferent

In arbrt.atron, the 5ole authorlty rests wrth arbrtrator The declslon of the arbltrator ls brndlnt

on partres

(c) Tahkim and lfta

Regardrng lfta, the srmrlanty rs to frnd out lslamrc (shanah) solutroo of the drsputes and the

consentofthe partres rs necessary The drfference rs that the verdrct of muftr rsnotbrndrnBbut

the decrsron of arbrtrator rs brndrng. lfta s related to the lbadaat, tenets of farth ets and rts

scope rs wrder, however arbrtrators resolve specrfrc rssues r57

lbn Farhoon provrded the drfference thar the work of Muftr rs to rnform about the hukm.e.

Shafi, however the decrsron of JUdge and drbrtrator rs brndrng on partres lso

(d) Tahkim and Taufeeq

Taufeeq /Concrlatron also attempts !o make concrlatron between the partres but ( rs nor

brndrng as arbrtratron

2.2.2.6 Scope of Tahkim

As per Quran, Sunnah and practrces of companrons ,t
's 

proved that the scope of Tahkrm rs hrgh

collectrve and rndrvrdual matters, partresand more wrder, therefoae rn frnancral, economrc,

'r'lbn e Nularm, al.Eahr al-iarq 7/4'27, Al- Farawa al-Hrndryyah 3/aOO
i5' At-Qarnfi, at+orooq 4/52, tbn F!rhoon, Tabsrrat at Hukkam 1/6S

"'ro,o /es
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may refer to Arbrtrator ln thrs context, lslamic law ls closely explarnlng the new concept oI

arbrtratron rst

2.2.2.7 Nature of Arbitration

Sometrmes the provrslon of arbttratlon l5 lnserted tn the contract from the beglnnlnB l-e ln case

of exrstence of drspute, partres shall refer the case to arbltratlon Sometrmes lt may be done

after the existence of drspute ln thrs case, paTtres gave thelr consent I-e they wlll declde matter

by way of arbrtratron ln both above_mentroned case5, the lmportant ls the consent of parttes

Thrs rs the general rute, but accordrng to law, as an exception to thls Seneral rule there haPpens

a specral krnd of Arbltratron tn some soctallSt socletles where the partles are bound to resolve

therr dispute by arbrtratron and hence have no optron to approach the court Thrs ls an

exceptron to the general rule and the Beneral rule ls that the partres are not bound to refer

therr matter to arbltrators.160

lf we look rnto the frqh lrterature, we frnd that thrs k,nd of arbltratron ls not an

exceptronj however rt rs a basrc ktnd of arbltratlon for example, tf there ls dlspute between

husband and wrfe, partres must refer matter to arbltrator lt ls the oplnlon ol Hazrat All, lbn

Abbas, Hazrat Muawryah, Shabr and one group of Musllm Jurlsts ALLAH sald

",I'Jrrr L,]; ;K dI

And rf you fear drssensron between the two, send an arbltrator from hts people and an

arbrtrator from her people, lf they both desrre reconcrIatlon, Allah wrll cause lt between

them lndeed, Allah rs ever knowrng and Acquarnted [wrth all thrngs]

Buhoos fr Frqh al sunook al lslamryyah 482,
see T.h. Abulkh.rr tl,,lr !-F, p 316

Quren, SLrrah Al-N62, Ayah 35
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Qadr rbn Arabr rnterprets thrs verse as rf the ruler or the person actrn8 on behalf of hlm has

knowledge of the fact that there rs drspute between husband and wtfe, rt rs

to appornt two arbrtrators to reSolve the dlSpute 162

Thrs verse clearly states that rn thls matter the declslon should

consent of the other party becaLrse rt 15 general rule

condrhons are completed then rt rs brndrng except

ob|gatory on ruler

arbrtrators Here we know that rt rs not an exceptlonal case

therr dlspute by way of arbrlratron rather rt rs a prlmary way

ca5e

compel the

be grven by two

partle5 to resolve

setthng the drspute rn thts varY

2.2.2.8 The role of court after the award of Arbitrator

The decrsron of arbrtrator rs brndrnt on the partles It may only be cancelled rf rt clearly

expresses rnlustice accordrng to the maJorrty of Muslrm Jurtsts,l'3 Hanafi ir.rrists hold that lf the

decrsron ls agarnst the deosron o[ qadr then qadr may cancel tt Allama Kasanl sald that lf the

decrsron of arbrtrator rs agarnst the decrsron and oprnron of the Qadt, he may cancel the declslon

of arbrtrator ro any drspute lff

2.2.2.9 ls contract of Takim a Binding contract or valid/legal contract?

ln thrs case there rs drfference of oprnron among Muslrm luflsts and four optntons are there

1 Accordrnt to rbn

condrtrons then rf

Malshoon (MaIkr), when contract of arbrtratron rs completed wlth

rs brndrng. ln thrs context, one party cannot cancel rt wrthout the

oI contract that rf the elements and

those contracts whrch are expres5ly

to

of

lbn. Arabr Ahkem ul Quran 1/427
Zarler Tabyecn ul Haqarq 4/194, Al'N.wawr Bauz.t ulTahbeen 11/123
Al-Kas:nr gadare al-Sanare 9/40E1
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recognized by Shaflah as non-brndrng contracts i.e agency contract etc Shartha has

stressed upon the fulfrllment of contracts l6s ATLAH sard

rrill lr-l u,rrlr rajl I
o you who have belreved, fulftll lalll contracts

2. Anyone of the arbltrators can wrthdraw before Srvrng award, even when lt ls tlven lt

must be wrth the consent of both the arbrtrators, ln thts sense thetr ftndtn8s are llke a

fatwa of Muftr. This oprnron rs of Shafr, rmmamr and zardr schools of thought 167

3. Partres may revoke authofltres of arbrtrators before the pronouncement of award

Thrs rs the oprnron of MahkrAward once Brven rs brndrng Partres are bound to accept rt

aod Hanbah schools of thought t6t

When decrsron wrll be grven, rt becomes brndrng. Thrs oprnron rs attflbuted to Hanafies

and some shafies and Malrkies They hold that parties may cancel the authoflty of

arbrtrator before the dec,.ron rs g,ren 'u'

All Muslrm Jursts are agreed upon the brndrng nature of the arbrtratron rrrespectrve of

such mrnor drfferences, After award rs grven, nelther party rs allowed to cancel rt lts

foundatron rs on consent of panres so rt wrll be brndrng on parties only, not on others

Though the concept o[ Tahk]m as an alternatrve drspute resolutron mechanrsm has been

extensrvelY practrced rn the pre-lslamrc Arabra When lslam came rt recogntzed Tahkrm and

further modernrzed the procedure to ensure farr dealrng and lustrce The prrmary sources of

lslamrc law drrectly recotnrze the use of Tahkim as an alternatlve dtspute settlement process

"' nt-oosoqr Hashrat al Dosoqr 3/34E

'6 Quran, sur.h Al-Mardah, Ay.h i
1'7 Al.Raudah 11/122, Mrfrah al K.ramah 1ol3. Al,8ah. .l,zakhar 5/114rs Al-Qarafi Al,z.khrrah 8/50, Al-tnsaf 1U199

"' tbn aat,deen Radd ul Muhtar 5/429, Ru uzeh ulT.lrbeen !71t22, AlMuntaqa 51227

,;.rji!
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alont srde the al_ qada (JudlctarY) Tahklm, ln rts slmplest form, means arbltratron lt has been

descibed as "the spontaneous, and more or less rmprovtsed, move by two or more partles in

drspute to submrt therr case to a thr.d party called hakam or muhakkam (arbltrator) "170 Such a

reference of a drspute to a neutral thrrd party for settlement based on the provlslons of lslamlc

law occupres an rmportant posthon tn dtspute settlement wlthln the context of lslamrc law 171

2.2.3 Med-Arb

As the name rmplres, Med-Arb rs an acronym o[ two prevlously dlscussed processes of dlspute

settlement, re Medratron and Arb tratlon Wthlnthe context of tslamlc law, Med_Arblsthe

hybnd of both the Sulh and tahkrnl processes ln order to arrlve at an amlcable settlement of the

drspute Thrs hybrrd process rs famous wrlhrn the conventlonal practlce of ADR Yet, the Med-

Arb process has been recognrzed and prescrrbed by the Quran and lt has been ln practlce

throughout the lslamrc le8al hrstory The practrce has been one of the maln dlspute settlement

technrques rn lslamrc law srnce over 1,400 ye"rs ogo "'The basrs of Med-Arb rs Slven ln the

followrng legaltext as contarned rn the Quran

Agjrl)iu l1iti,.]rl &.jl.lur.j r_!JruIri.$l Urj.s:rllll

1731'J+! 1-1-rl;

L^Ss I lEL! L.,$ , iun ia ,'rr r

lf you fear a breach between them twarn (the man and hrs wrfe, appoint (two)

arbrtrators, one from hrs famrly and other from her, rf they wrsh for peace, Allah

wrll cause therr reconcrlratron

170 
Samrr Sa|h, Com mercral Arb rt.atron rn rhe Arab Mrddle East, (tondon Graham &Trotman trmrted,1984)p

"1 umar,t osenr, " a Compar.tve Le8al Analyns ofthc rulE ofArbrtratron rn MaoIm. orspute R.solu!on",
( MCL orssertatron, lntern.uonal lslam,c lJnrvcrsrty Malaysra, 2009), p 74
17: um.rA osenr, n 31at p 99
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Quran, surah al-N62,ay.h 35
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The Iatter part of the ayah grves an lndrcahon to the effect that lf dunng the proceedlngs

any of the parties or both !/rsh lor reconctllatlon rather than an arbltral award through a

compromrse, then Allah wlll gurde them to such reconctllatlon Therefore, lt ls always

emphasrzed that the arbrtrator must begrn wlth suggestlons of posslble moves towards

reconcrhatron before startrng the arbttral proceedtngslT4 The mechanlsm of the Med-Arb

process wrthrn the context of lslamlc law has been exPlalned ln a outstandlng research work

done by Mr UmarA Osent, ihus he says

The Med-Arb process rs a mechantsm for drspute resolutlon enmeshed wlthln the

general kamework of 5ulh (amrable settlement) rn lslamtc lurrsprudence Sulh rs a broad term

whrch lrterally means amrable settlement lts lurtstrc meanlng ls all_embracrnt as lt lncludes

good farth negotratron, medratron/concrIatron and compromlse of actron r7s ln most cases

during the tahkrm proceedrngs, both sulh and tahkrm are combtned to facrlltate the process of

drspute resolutron Thrs rs encouraged rn most cases because emPloytnB the Med'Arb process is

consrdered an obhBatron for the arbrtratron rn lslamrc lurrsprudence 
176

Thrs hybfld process rs now being recognrzed as a unrversal pnnctple tn dtspute resolutron

across the world 177 Most arbrtratron laws of countfles across the world have Some elements of

Med-Arb process Thrs rs

Arbfratron laws after the

based on the fact that many countnes have now patterned theLr

UNCITRAL Model Law on lnternatronal Commercral Arbttratron lt ts

17' 
Syed Khald Rashrd, n u at p 110

"' tbra,:r pp ss-sz
r'r umarl osenr, n 3tatp 99t" 

See lrmcs T PeteL "Med-Arab rn lnternanonal Arbrtranon", Tha Ameflc.n R.vr.w of lntcrnahonal Arbrtranon,

lvol E, 1997] E3, P G |m, "The Growth and lJse of Medratron Throughou( the world Rccent Developments rn

Mldr.hon/concrIahon Amont Common Law .nd Non-Commo^ Law Jurrsdrct ons rn Asrr", I19981 4 MU, cv-cvxr,
1.ffcry C Y Lr, "Comment StrateErc Neaotratron rn the Grcat.r Chrnes. Economrc Ar.a A New Amerc.n
Perspectrve', (1995) 59 Alb L R€v I035, 1044, Harg OBhrgran, "Orscussron on Arbrtrators Ac0n! as Mcdr.tors",
(2001)67 Arbrkaion 221, srelte L Stecl, "Enforc,nt lntcrnanonalCommercral Medranon A8reemenc a5 ArbiVal
Awardr under the New York Convennon", 54 UCLA L Rcv 1385 .r412, and Davrd C El|ott, "M.d/Arb FrauEht wrlh
danger o. Rrpe wrth Opportun(y?" (1996) 62 arbrtratron, 716
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hoped that the lslamrc banklng and frnance rndustry wrll utrlrze and maxrmrze the good qualrtres

of the Med-Arb process for a qulck and cost_effecilve dlspute resolutlon mechanlSm

2.2.4 Muhtasib

2.2.4.1 Literal Meaning:

Muhtasrb rs ortgtnated from word HlSbah HIsbah lrterally means to antlcrpate Allah's

reward, to denounce other personal wrongful behavlor

And the word lhtrsab mean5 to demand a reward and to get rt lt also means to examlne

somethrnB The word Muhtasrb means who demands a reward So the Muhtasrb rs one

who examrnes and rnspect r7t

2.2.4.2 Technical meaning

Hrsbah rs defrned a5 enlornlng good when lt ls neglected and forblddlng evll when rt ls

prevalent rn socrety'7e Hrsbah rs the duty of promotrng what ls tood and preventlng

what rs evrl lt rs a cotlecttve duty or obll8atLon of the Musllm communlty Hence, a

consrderable number of lndtvrduals should assume thrs responslbrlrty, take an

affrrmabve ttand toward rt, and put rt rnto prac(rce whenever there ls a need for rt

Muhtasrb rs one who performs lhe duty of promotlng what 15 good and preventrng what

rs evrt.uo Accordrng to lmam Ghazafi Hrsbah rs a comprehenslve expresslon for lhe duty

of en,ornrnB the good and forbrddrng evrl 
1'r

2.2.4.3 Legtimacy of Hisbah

17' LlsanAl-Arabbylbn Manloor 1/314 Al'Q:m oos al_M uhect by FarrozAb:dr, Maddah ((..l.)

"' ahk.m al-sultanr.h by Mawardr P 240

r'r lhyr Al. uloom by lm.m Ghar.l 2/392
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Hrsbah rs a defrned way oI turdance towards what rs Bood and what rs wrong Allah the

almrghty loves those people who perform thrs duty lt rs recognrzed by the Holy Quran

and Sunnah.

Quran:

There are several verses rn the Holy Quran recognrze Hrsbah Some of those are as

follows.

'Jsr.il \jc UJ{+J:rJ-lr-.lQ u:)-!t JJsll dr UJc+ {-l +! u:r!J

,,.Liliil ii ,4irrrJ

Let there anse out of you a band of people rnvrtrng to all that rs good, enJornrng what rs

rrght, and forbrddrng what rs wrong They are the ones to attarn felrcrty

You are the best natron produced [as an example] for mankrnd You enlorn what

rs n8ht and forbrd what rs wrong and be|eve ln Allah

These verses demand that there should be a suffrcrent number of people who drrect the

general publc towards €ood and prevent them from evrl, to perform the most

rmportaot relgrous and socral duty

Su nna h:

lDQuran, surah Aale tmran, ayah 104

'B Quran, Surah aal e tmran, Ayah 110
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The Sunnah of the Messenger of Allah (peace and blesslngs of Allah be upon hrm) ls

reflected rn a sayrng of the MessenBer of AIlah (peace and blessrngs of Allah be upon

hrm) rn the followrng words

whoso amont you 5ee5 an evll ln any person he must stop lt by force and rf

He rs not havtng such force by hrs lps and f stllt he rs unable to do so to Consrder

(and feel) such evrl as bad rn hrs heart but thLs wrll be the weakest degree of

farth l9

2.2.4.4 Elements of Hisbah

Accordrng to tmam Ghazah there are four malor elements of Hlsbah :'5

l.- Al-Muhtasib,

Muhtasrb rs one who takes decrston on the spot, ln any place at any tlme as long as he protects

the rnterest of the publc Hr5 responsrbrlrtles are atmost open_ended rn orderto lmplementthe

foregorng pflncrple commandtng the good and forblddrnt the evrl of wrongdotng

2- Al-Muhtasab Feeh

Al-Muhtasabfeeh (subject-matter of Hrsbah) rs good when rt rs neBlected and evrl when rt rs

prevalent rn socrety

3- Al-Muhtasab Alihe

Muhta5ab A|he rs one who ts sublected and accountable to a Muhtaslb lf the Muhtasab Allhe

stays away from Maroof (8ood)or rnvolved ln a Munkar (evrl) he wrll be subJected to Muhtaslb'

4- Degrees of Al-Muhtasib

1r'saha. Muslm by rmam Musllm, r/59

'rt lhva al' Uloom by lmam Ghazall 2/398
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lmam Gha2aI had outhned followrng degrees These should be apphed Eradually wrth great care

and consrderatron.

. To tnform the vrolator of the forbrdden lest he/she ls then r8norant about the wrongdorng

The rrght to know rs rmperatrve before applyrng any punrshment

. To forbrd verbally, advrsrng not to do

. To obstruct the forbrdden throu8h preachrng advrse and fearrng the punrshment of Allah

. To chrde or to scold wtth strong wordlng, after Muhtasrb belnB a krnd and dlscreet

remrnder

. To affect change manually, lrke forcrng a man not to wear srlly clothlng or breaklng a lar of

wrne, or pullrnt the aE8ressor out of house whlch ls not hrs etc the purpose here ls to get

red of forbrdden physrcally.

. Threatenrng wrth thrngs may become worse tn the near future, lf the a8gressor 15 not

repnmanded

. Applyrng physrcal puntshment wrthout uslnB anY weapon, so as to avold any damage or any

bleedrng

. To use surtable weapons rndrcatrnB that serlous act on mrght take place.

. To enforce regulatrons by restoang to a cadre of poltce Thrs stage has two condrtlon5

(a) To affect change manually only when rt rs neces5ary

(b) To affect change manually accordrng to what rs needed.

2.2.4.5 Conditions of a Muhtasib'r'

. He should be mature, pror.lsi sane, free, lust and learned scholar (faqrh)

. He should have the abrlrty to ascertarn flght from wrong

r* lhy. al- Uloom by lmam Ghar.fi 2/39E and bchrnd, Adab Al'Qan bY Mawardr 1/275, Al_Forooq bv AI'

Q.rr.fi 4/5S, Al.Ahkrm AI.Sultrnryyah by Maw.rd, P 41
78



Should have the capabrlrly to drstrngursh the permrsslble (halal) from the non-

permlssrble (haram),

He rs entrusted to Secure the common welfare and to ellrnlnate lnJunes to soclety as

whole

He should be appornted by the state.

Mohtasrb rs one of the alternatrve dlspute reSolutlon processes The lnstltutlon of

ombudsman (Muhtasrb) has become a realtool for both the prlvate and publlc sector to resolve

drsputes amrcably, thus rt ensure the admrnlstratlve Justlce and to preserve ongolng buslness

relatronshrps. Wrthrn the context of lslamlc law, the rnstrtutlon of ombudsman ls known as

Muhtasrb wrth certarn varratrons of the duttes of the later compared to the former Though, the

instrtutron of ombudsman emerged rn rts present form In Sweden as establlshed tn 1809,117 rt

had been rn practrce of Muslrms wrth wrder lurtsdtctton rn the lSlamlc legal and polltlcal hlstory

rn form of muhtasrb One of the marn functrons of a muhtasrb ts to regulate commerclal actlvlty

wrthrn the state by protectrng the rnterest of the consumers and the enlrepreneurs equally, and

safe8uard publc rnterest wrth much emphasrS on admtntstrattve lustlce.

specrfrc dutres of a muhtasrb rnclude takrng account (hrsbah) of rssues regardrng rate and

measures, qualrty of commodrtres on sale rn markets, honesty rn trade and commerce,

observance of modesty rn pub|c ptaces, and s[rch other thrngs both temporal and sprrttuallll

The drstrnctrve nature of the functrons of a muhtasrb can be observed rn rts two rmportant

elements of drspute avordance and drspute resolutron ttt The bas,s of rnuhta5rb rs found rn the

"'rtre poprrtrr leg.l hrstonc.l backtround for the rnsntunon of omblrdsman has rts sourc! rn the

lusnleombudsman created rn Sweden rn 1E09 Ha was glven rhe rmportant tesk of prosecuung culpabla

.dmlnrstr.to6 and /udBar Etymolo8rcally, "Ombudsman" rs a swadrsh word whrch m.ans . r€prascotatrva or
a;ent of the people or troup or peopl€ The modcrn Swedrsh ombudsmrn .nsur.s th. publrc olfice holdlrs
resp.ct the law .nd proparly fulfill therr entruslcd obhgauons
rlr 

Syed Khald Rashrd, n u at p 111
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p me sources of the lslamlc taw There are numerous leEal textS of the Quran whlch provlde for

rnstrtutron of muhtasrb. lts suffrces to crte thrs.

let there aflse out ol you a group of people rnvrtrng to all that is tood (lslam)

and, enJorning what ts rt8ht and forblddlng what i5 wrong. And rt rs they who are

the successful 190

The above mentroned legal text from the Quran lays down the Seneral law regulatlng

the e5tablshment of the rnstrtuhon of muhtasrb rn a state The p.ophet Muhammad practrcally

carned out these dtvtne legrslat ons by appolntlng 'Umar bln at'(hattab as the muhtaslb of

Madrnah, whrle sa'ad brn Ummayyah as a rnuhtasrb of Makkah tet The whole lnstllutlon of

muhtasrb rs to carry out the sacred duly of commandrng Eood and forbtddlng evll for the

general benefrt of all r92 Thrs rs however carrred out through the process of dlspute avoldance

and drspute reSolutron rn ltne wrth the shanah From the foretolng, lt ls clear that the Seneral

powers vested rn the offrce of a muhtasrb are vrder Ln scope than the modern ombudsman

because the former's powers cover both temporal and sptntual affarrs lel A muhtaslb has an

enormous role to play rn lslamrc bankrng and f,nance drsputes because of the lnformal nature of

drspute avordance and resolutron and the frlendly procedure adopted ln the process

2 2.5 Fatawa of Muftis

2.2.5.1 Literal Meaning:

The word fatwa, also futya, whose plural rs fatawa, means response to a questron of any

'to eur:n, Suratr, al.lmran tO4 AIio 5ee Quran 4 110, 114, Quran 9 71

'r lbn T.rmryyah, Al'Hrsbah fral'lslamwa wazrfai al-hutk.m al'lslemryy.h, (Madrnah M.d'nah Unrvcrsrly, n d ),
p 10, crt.d rn Sy€d Xh:ld R.shrd, n 9 at p 1'I2

"' lbdul. w:rrao xh:llal, Al.sryas. .1. rh./ryyeh .w nrlem .lda!lah al. r5l:mry'y.h fi .l_shu'un .l' dustunyY.h we

al'kh.ntryyah lra el'm.Lyyah, (B.rrut Al Rrsalah foundanon, 19t4), p r7
r'r sy€d Kha|d Reshrd, n 17.t p 113
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k,nd l9a

2.2.5.2 Technical Meaning:

ln the technrcal sense, rt means respondrng to a questlon about a hukm sharr 
rst lt has been

used rn the Quran rn the general aswell astechnrcal Sense For examPle, the technlcal meanlng

rs to be found rn the verses

They ask tnstruchons concernlng the women, say Allah lnstructs you about

them 196

And they ask for a legal dec,slon Say Allah drrects about those who leave no

descendants or ascendants as hetrs t9T

Accordrngly, fatwa mav be defrned as follows

It rs an authontatrve statement about a Hukm Shari, ln response to a queslron,

when the rulrnB has been derrved from the acknowledgement sources of school

and rs rn conform,ty wtth the u5ul, Qawad and precedents adopted by the school

2.2.5.3 Who rs Muftr

Accordrng to lbn Abrdeen, the vrew of the usulees has come to estabhshed thar the Muftr rs one

who rs Multahrd As for as the non-mujtahtd, from among those who memorlze the vlews of the

mujtahrd, he rs not a muftr For ihrs (latter) Juast, rt rs ob[8atory that when he Is asked a

questron that (rn hrs response) he mentlons the vlew of a mujtahrd, Ike Imam Abu Hanrfa, by

way of narratron Thus, rt becomes known that what 15 termed Fatwa of the exlstrng Jurlsts rn

rt' 
Lrs.n Al-Ar.b by lbn {- Manzoor 15/145

r'3 sh.rh At-Munr.h. by Duhotr 33/456
r* 

Quran, sur.h Al-Nrs. (4) ayet 127

"'Quran, Surah at N15r (a) .y.t 127
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our trmes 15 not a fatwa, rath€r lt ls the transmlssron of the vlew of the muftl (muJtahld) so that

a questroner maY adoPt lt le'

2.2.5.4 LegitimacY of Fatwa

Fatwa rs farz Al_Krfaya Musllms are ln a strong need of the quallfled person who guldes them

towards hukm sharl ln therr darly Ife Quran says

rlLl .. r1-pr1 p..riA ;trr IJin ij.j.35j ur o"l-:l) lIiJ '-r5rl lJ,lrl 
-Jdl iiE! 1l'lr :i'l llr

u4 ori:r u Lr"i

And [mentton, O Muhammad], when Allah took a covenant from those who

were gtven the Scrlpture, [saYlnE], "You mu5t make lt clear to the people and not

conceal rt But ihev threw rt away behlnd therr backs and exchanted rt for a small

pnce And wretched rs that whrch they purchased 1!'

The above menttoned ayah demands from the experts of Sharlah to make thrngs

clear regardrng hukm 5han lt means fatwa 15 only the responslbllrty of Muftl

(mujtahrd) and rt rs not a generaloblrtatron

2.2.5.5 Essential Characteristics of a Mufti:

No man should appornt hrmself to rssue verdrc(s (fatwa) untrl and unless he fulfrlls frve

characterrstrcs 2@

"' Rad Al-Muhrar by lbn AbrdeEn 4/3oz
1! 

Oura., surah aal.lmran (3)ayat 187
r@ 

Rad 
^l 

Muhta. by lbn Ab,deen a/310, Al-Malmo by Nawawr 1/75, Sharh Al'Muntaha bY Sohotr 3/457, lllem
Al Muqreen by rbn QaYyrm Al'Junyy.h 1/46,Aad2bAl-Multrw.Al Munafn bYAl'Na,,!awr P 19
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2 Heshouldhave sufhcrent knowled8e of leBal studyofQuran (Ayaat AI-

Ahkam)

He should have suff crent knowledge of le8al study of Sunnah (Ahadrth Al'

Ahkam).

4 Strong knowled8e of Arabrc Language as It rs the onty medrum of

understandrng the pflmary sources of fatwa

5 Strong knowledge of lslamrcJunsprudence (UsulAl'Frqh)

6 Havrng the knowledge of places of lima (Consensus) Otherwlse he may

to aEarnst the consenSus

Fatwa of Muftrs rn one of the alternatlve drspute resolutlon processed recognl2ed ln

lslamrc law and ha5 been rn practrce Srnce the be8{nnlng of lslamrc ,egal hrstory The need for

expert determrnatron of drsputes through a process of evaluatlon of matter rn drspute cannot

be overemphasrzed rn the modern mechanlsms of dlspute resoluhon Fatwa of Musllm lurlsts

represents three evaluatrve assessment of a dtspute whrch may involve evaluatrve medlatlon,

mrnr-tnal or expert determrnatron Hence, fatwa can be descnbed at "the rssuance of non_

brndrng advrsory oprnrons (fatwa,

connectron wrth Itrgatron or not"

fatwas) to an indrvrdual questroner (mustaftr), whether rn

The non'brndrng advrsory oprnron may even be souBht by

two opposrng partres or a group of people who have certaln drffertng oplnlons on an lssue ThlS

He should pocesses the abrlrty of pracircrng Utrhad

of the vlews of multahrdeen ts not a fatwa, rather

fatwa

'zor t',tuhammad xhald M:sud, lnnkley M.r3rck, and oavrd S Powcrr,
ln!.rpretrnon", rn Muhammed Kh.hd M.rud, et al l€drl, Irlamrc LcA.l

Fatwas,(p 3), (M.ss.chusetts H.rv.rd Unrverslty Pree5, 1996)

or

A mere tranSmrsston

lt rs a transmrsston of

"Muftrs, Felwat.nd lslamrc l.8el
tnr.rpr.tatron Mulr5 and Ther
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process of drspute resolutron ls srmllar to

practrce of ADR

Expert 0etermrnatton used rn the conventtonal

Expert Determlnatron ls a process "where partles to a dlSpute entrust lt to some expert

for evaluatron rn vrew of the technlcal nature of the dlspute "202 ThlS form of consensual AOR

allows a thrrd party neutral Jolntly

assessment of the nghts and dutres

appornted by the drsputlng partles to make an evaluatlve

of the latter based on the basls of oblectlve cnterla There

15 a drfference between Expert Appralsal and Expert Determlnatron on the basls of the brndll18

nature of the evaluatron Genera lY, Expert AppralSal ls not consldered blndlng and l5 only of

persuasrve vatue, whtle Expert Determlnatlon ls usually blndlng on !he partres when lt ls

consrdered as a contract,2ol

wrthrn the context of tslamtc law, the expert determlnatlon of a Jurrst rs useful rn two

rnstances, r e Orspute Avotdance and Dtspute Resolutlon ln clrcumstances where a preemptlve

fatwa or non-brndrng evaluatron rs taken from an expert and accepted by the partles based on

therr relgrous convrctron, such evaluatton ts useful ln dlspute avoldance ThouBh, such a fatwa rs

not brndrng on the panres ftke a ,udtment of a qadr (ludge), moralrty demands that srnce the

partres appornted the expert, they should rnvanably accept hts verdrct

Agarnst the above background, though the verdrct or the evaluatlon grven by an expert rs of

convrncrng nature and not consrdered brndrnS, the srgntftcance of rt ls mostly felt Ln the area of

drspute avordance Thrs rs an rndrspensable aspect of the phenomenon of dlspute

The Iuture of ADR rn the modern world rs a paradrtm shrlt toward5 the dlspute

avordance processes and not lust mere emphasrs on drsplrte resolutlon Hence, a fatwa of an

:o'i 
Syed Khal'd nrshrd, n 17 .t p 115 aho see g.n.rdlly, H I Brown and A L Marrrott, ADR Prrncrpl.s end PractLc.,

2^' Ed (London Sweet and Marwcll, 1999), pp 352.376
zot srr taurence Street, "Brndrn! .nd Non brndrnB Expcrt Appra,sal", A!nreh2n oLspu(. R.solutron lourn.l, (1990),

pp 133-135 
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expert (Muftr) rn form of non-brndrng evatuatrve oplnlon can be utlllzed to serve the golden

purpose of drspute avoidance Thrs wtll be very useful wlthin the lslamlc banklng and flnance

servrces where avenues may be provrded for preemptorY legal oplnlons on certaln flnanclal

dealngs that would have bred unwarranted drsputes However, the beauty of some of these

processes of drspute resolutron and avordance can be better appreclated when practlcally used

rn a hybfld process

2.3 Relevance of ADR in lslamic finance disputes

The frequent rnstances of lslamrc frnance ltrgatlon ln the CIvtl Courts call for the need to have

an lslamic letal framework for the settlement of lslamrc frnance dlsputes Thts 15, no doubt, the

fact that Islamrc frnance drsputes can be best resolved through lslamlc processes of dlspute

resolutron and alot otherwrse lslamrc frnance drsputes requrre speedy and effrctent processe5

owrng to the nature of busrness drsputes and the need to secure onSotng bustness relatlonshlp

and avord unnecessary pubhc attentron, whrch may affect the credrbrldy of thrs rndustry We

must decrde whrch way to follow whether to adopt the convenhonal ADR processes or look

rnwards to evolve relevant processes for lslamrc frnance dlsputes

The Accountrng and Audrtrng organrzatron for lslamrc trnancral lnstrtutrons 1nlOtft1,2M

has rssued the standard on arbrtratron Thrs rs yet to be fully utr|sed by the lslam c banks and

frnancral rnstrtutrons The AAOIFI standard on Arbrtratron rs a welcome development, whrch

mrrrors the unrque features of lslarnrc arbrtratron Unfortunately, the lslamrc banks and frnancral

rnstrtLrtrons only adopt other standards, whrch they feel affect therr darly busrness transactrons

whrle neglectrng aspect of arbrtratron ln cases of default, rt rs common for lslamrc banks to

approach the Courts rather than grvrng effect to the AAOIFI standard on arbrtratron lt is

ro' 
3 body lhat rssucs Elobal stand.rds on drtfer€nt aspects ol lslam,c frnance
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shockrng to observe that many lslamrc ftnance practrtloners have contrnued to neglect dlspute

resoluhon rn lslamrc frnance In their polrctes and practlces Rather, thelr complete focus rs on

other areas that drrectly affect the proflt and rlsk involved rn flnanclal dealrngs lt must be

menhoned here that rf care rs not taken, the courts wlll ultlmately restructure all lslamlc frnance

transactrons rn lrne wrth therr lrmrted understandrng of the dynamlcs of most transacllons

Therefore, there rs an rnstant need to establlsh a strong legal frame work whlch

Buarantees the shafiah comPhance ln the legal slde of the lndustry. Alternatlve dlspute

resoluhoo proceSSes havlng a Iong practlce ln lslamlc letal hlstory, r5 the best solutlon for the

problems facing lslamrc bankrnB and frnance rndustry as a whole ln lltrgatrog therr dlsputes ln

conventronal Courts

2,4 ADR vs. ordinary litigation

A brief Comparison

Alternatrve Drspute Resolutron mechanrsm and contemporary court lltlgatlon may be well

compared rn |ght of two cases decrded on two drfferent forums The followlng ls the outcome

for two contracts concernrnB lslamic frnancral transactronS, stmrlar Sovernrng Iaw clauses, but

drffeflngforums

The frrst provrded for drspute settlement by arbrtratton, whrle the second selected the

Enghsh Courts Juxtaposrng the outcomes of the settlement of these two drsputes hrghllghts the

flexrbrlrty of arbrtratron rn addressrnB drsputes aasrng under lslamrc frnance agreements and the

limrtatrons and problems rn the a brlrty of the Enthsh courts to apply lslamrc law

85



case 1 Drspute ansrng from an lstrsna frnancrng arran8ement between sanghr Polyesters Ltd

(lndra)v The lnternatronal lnvestor Kcsc(Kuwart) [2001] CLc205

Arbrtratron was the drspute resolutron process of choice, and the terms of reference of

the arbrtratron confrrmed the place of arbrtratron as London, and the pplrcable substanhve law

as "Thrs drspute shall be governed by the Laws of England except to the extent rt may conf|ct

w(h lslamrc Shaflah, whrch shall pre\rail".

The decrsron of the arbrtrator, an expert rn lslamrc law, as expressed rn an lcc

Arbrtratron Award obtarned rn London, gave effect to the partres'wrll to be governed by Englsh

law except where thrs would conflrct wrth the shaflah, by awardrng prlncrpal and the profrt

clarms, but drsallowrng addrnonal damages clarms because, although comphant wrth Englrsh

law, these would conflct wtth lslamrc Shaflah,

Ces. z orspute ansrng from a Murabahah frnancrng agreement between Shamrl Eank of

Bahrarn v Bexrmco Pharmaceutrcals Lrmrted and Ors206 [2004] 2 Lloyd's Rep 1

The governrng law clause stated "Sublect to the pflncrples of Gloflous Sharlah thrs

a8reement shall be governed by and constrlred rn accordance wrth the laws of England " The

En8ish court lound the provrso "Sublect to the pnncrples of the Glonous shanah" to be

rnadequate to fulfrl the pLrrpose of rncorporatrng the pflnctples of Sha ah rnto the parttes'

agreements, that the governrng law of the contract was srmply Engltsh law and held

accordrngly

rot5anlhrlolyestersLtdlndravThclntern.tronallnvestorKCSC(Kuw.rt)2OO1CtCat748

'16 Shamrl oank of Bahr.rn v Bcxrmco Pharmaceutrcalr Ltd and Others (known as the Ecxrmco Crse), heard by the
London Court of Appeel rn 2004, ls snll consrdercd to bc a lEndmark tud8mcnt rn the freld of lslamrc frnance
lng.tron EWCA Crv 19, [2OO4l 4 All ER 1072
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There are Imrtations on the Court to consrder Shartah prtnoples whlch was the apparent

rntentron of the parties.The English courts are well establrshed forums of cholce ln lnternatlonal

frnancrat transactrons for letal certarnty and speed, but thetr ltmltatlons lead to the tradrnB off

of "certaLnty of Shanah complrance" for "frnanctal commerclal certarntY" The rnburlt features of

arbrtratron may provrde for more flextbtltty tn terms of renderlng declslon5 that are ln llne wlth

the expectatrons, rntentlons and wrll of the partres than do nattonal courts when lt comes to the

applcation of lslamrc law as an applicable law of contract

Note also that rf partres have agreed

but allowed under local law, the local legal

on terms that are questronable under lslamrc lau/

system wrll almost certarnly enforce tt, enabltng

partres to evade lslamrc law. For example, Islamrc law does not allow recovery of lost proflts,

seerng such clarms as both speculatrve and unearned. But a natronal iaw may award such

damages, even agarnst a losrng party's protest that the contract rs 'lslamrc'

Conclusion

The rehgrous undertones of ADR and certarn of rts charactenstrcs have made rt drstrnctrve

among the other legal systems of the world lts rmmense covera8e rs drffrcult to be matched by

any other legal system, so also the wrlhngness of perSons professrng l5lam to 5ubmrt themselves

to the rdea of amrcable resolutron of drsputes lt rs appropflate

shall be explarned to and populanzed among Musllms The

trme that the true nature of ADR

culture of litigatron rmposed on

by the lslamrc ways of amrableMu5lm socreties dufing the colonral days must be replaced

resolutron of drsputes
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chapter lll

Current situation, practices and settlement of lslamic finance drsputes in

Pakistan

lntroduction

Pakrstan rs the only country ln the world whlch came lnto exlstence ln 1947, on the basrs of

lslam and declared as lslamrc Republrc under Artlcle 1of the Constrtutlon of Pakrstan' 1956 ln

the constrtutlon of 1962 country was declared as republlc only but made agaln lslamlc Republlc

under Artrcle 1of the Constltutron of Pakrstan, 1973 Under Artlcle 2 of the Constltutlon' 1973

lslam was declared as a 5tate relrtron Rlght after from rndependence of the State varlous

rmportant stepS rncludlng but not lrmlted to Oblectlve Resolutlon, were taken to form the 5tate

hnanoal system on tslamtc basis lslamlc banklng and frnance as a major conshtuent of thls

system emerged due to economlc, relrBrous and Constltutlonal needs of Pakrstan Islamlc

frnanoal sYstem rs a Rrba (lnterest) kee system Current a5well asall prevlous constltL'tlons of

Pakrstan rncorporated provlslon of ellmrnatlon of Rlba (lnteresr) as ao rmportant obJectrve of

state polcy

Thrs chapter rs drvtded tnto flve sectloos Sectlon larBUes about lslamlzahon of flnanctal

system tn pakrstan Sectron ll analyseste8al and regulatory tssues factnS lslamlc flnance lndustry

tn paktstan Sectron lll de5cnbes current practtces of lrttgattng lslamtc frnance dlsputes ln clvll

Courts and rssues theretn Sectlon lV analy5e5 ln detarl the land rnark Engllsh case tltled'

Bexrmco Pharmahcals Ltd &OrsVsShamrl BankofBahralnEC At the end of the chapter a brref

conclusron wrll be drawn

3.1 lslamization of Financial System in Pakistan
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The maror steps towards the rslamLzalron of the flnanc,al system as a Whole are as follows'

steps for lslamrzatron of bankrng and frnancral sYstem of Pakrstan were started n 7911-14

Pakrstan was among the three countfles rn the world that had been trylng to lmplement

rnterest free bankrng at natronal level But a5 tt was a mammoth task, the Swltchover plan was

implemented rn phases. Elmrnatron of rnterest from the operatlons of Speclallzed flnanclal

rnstrtuhons rncludrng HBtC, ICP and NIT rnJuly 1979 and that of the commercral banks durrng

January 1981 to June 1985. The legal Iramework of Pakrstan's flnanclal and corporate system

was amended on lune 26, 1980 to permrt tssuance of a new tnterest free instrument of

corporate frnancrng, whrch rs named Partrcrpatron Term Certlflcate (PTC) 207

Separate lnterest-free counters started operatrng tn all the natlonallzed Commerclal

banks, and one forergn bank (Bank of Oman) on lanuary 1, 1981 to mobrlize depostts on profrt

and loss shanng basrs. Regardrng rnvestment of these funds, bankers were tnstructed to provrde

frnancral accommodatron for Government commodrty operatrons on the basrs of sale on

deferred payment wrth a mark-up on purchase pnce Export brlls were to be accommodated on

exchante rate drfferentral basrs

ln March, 1981 frnancrng of rmport and rnland brlls was rntroduced. Rrce Export

Corporatron of Pakrstan, Cotton Export Corporatron and the Tradrng Corporatron of Pakrstan

were shrfted to mark-up basrs Srmultaneously, necessary amendments were made rn the

related laws permrttrng the State Eank to provrde frnance agatnst PTC lt also extends advances

a8arnst promrssory notes supported by PTCS and Mudaraba Certrfrcates

trom July 1, 1982 banks were al'owed to provrde frnance for meetrnt the workrng

caprtal needs of trade and rndustry on a selecttve ba5rs under the techntque of Musharaka. As

zo' Muh.mmad Akr:m Khan, An lnvoductron to lslamrc Economrcs llslamabad The rntcrn.tronal lnstrtutc of
lslamrcThou8hts and rnsntute lor Polcystudrcs, 1.954), 83
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from Apnl 1. 1985 all frnances to all entttres rncludlnB rndrvlduals betan to be made rn one of

thespecrfred rnterest.free modes From.Julyl, 1985,a11 commerclal bankrng ln Pak Rupeeswas

made rnterest-free. From that date, no bank ln Paklstan was allowed to accept any lnterest-

beaflng deposrts and all exrstlng deposlts rn a bank were [reated to be on the basls of proflt and

loss shanog, Deposrts ln current accounts contlnued to be accepted but no rnterest or share in

profrt or loss was allowed to these accounts However, forelgn currency deposlts ln Paklslan

and on-lendrng of forergn loans conttnued as before.

The State Bank of Pakrstan had specrfred 12 modes of non-lnterest ftnanclng classlfled ln

three broad categorres However, rn any partrcular case, the mode of frnanclnB to be adopted

was left to the mutual optron of the banks and therr cllents.The procedure adopted by banks rn

Pakrslan srnce July 1, 1985 was, however, declared un'lslamlc by the Federal Sharlat Court (FSC)

rn November 1991 20t The system was based largely on 'Mark'up' technrque wlth or wllhout

'Buy-Backarrangement'TheFscdeclaredthatvartoL,sprovrstonsofthelawsheldrepugnantto

the lnluncUons of lslam rn lts Judgment dated November 14, 1991 would cease to have effect as

from July 1, 1992 20!

However, the Government and some banks/DFls preferred appeals to the Sharlat

Appellate Bench (SAB) of the Supreme Court of Pakrstan The SAB delrvered rts ludgment on

December 23, 1999210 relectrng the appeals and drrectrng that laws nvolvrng rnterest would

cease to have effect frnally by June 30, 2001 ln the ludgment, the Court drrected the

government to bflng radrcal changes rn legal framework to brrng rt rnto conformtty wtth the

Shaflah lt also dlrected the Government to set up, wrthrn speqfred trme frame, a Commlsslon

'zo! Dr Mahmood-ur Rahman F.rsalvs Secrrr:ry, Mrnrstry of Law, J!ttrce.nd Parh.ment.ry Atfarrs, Govcrnment
ofP.trst.n,lsl.m.b.d.tc, PLD 1992 FsL 1

"o or u eshm Kh.kr and other5 vs, Syed Muhammad Hashrm and othcrs, PLD 2ooo 5c 225
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and the rnfrastructure and le8al

conformrng to the tnlunctlons

transformatton of whole System ln

unrted Bank l-td etc v5 Messers

advanced to encourage thls sector

forTransformatlonoftheflnanclalsystemandtwoTaskForcestoplanandlmplementthe

process of the transformatron The Court lndlcated some mea5ures' whlch needed to be taken'

framework to be prov,ded ln order to have an economy

o[ l5lam. Later thls declslon was set a5rde regardlnB

revrew petrtron In SCP and remanded back to FSC rn the case

tarooq Brothers (2002) Nevertheless Government and SBP

rn parallel wrth Conventlonal banking

3.1.1 Post Judgment Measures

The commtsston for TranSformatton of Frnanctal system (cTFS)was const'tuted ln lanuary 2000

rn the State Bank of Pakrstan under the Charrmanshrp of Mr lA Hanfr, a former Governor State

BankofPaklstanATasktorcewas5etuplntheMlnlstryofFlnancetosUggestthewaysto

elrmrnate rnterest from Government flnanclal

the Mrnrstry of l-aw to su8gest amendments

Judgment The CTFS constrtuted a Commrttee

Standardrzed Documents rn the State Bank

transactrons Another Task Force was set up ln

rn legal framework to rmplement the Court's

for Development of Ftnancral lnstruments and

to prepare model agreement5 and hnancral

rnstruments for new SYstem

The frrst Inteflm Report of the CTFS submrtted rn October 2ooo rdentrfred a number of

pflor actrons, whrch were needed to be taken to prepare the Sround for transformatlon of the

frnanclal system The second lnterrm Report wa5 submrtted ln May, 2001, rt ldentrfred malor

sharrah comphant modes of frnancrnS, therr essenllals, draf! semlnal law captloned

'tslamrzatron of FrnancralTransactrons ordlnance,2OOl', model agreements for major modes of
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frnancing and guldeltnes For conversron of products and serylces of banks and flnancral

rnstrtutron5 2:l

The Commlsston submltted lts flnal report, by Jolnlng totether the above two reports' to

the Government rn August 2OO1 The Commrssron also dealt wlth malor products of banks and

financral rnstltutrons, both for assets and llabrlltres 5lde, llke letters of credlt or guarantee, bllls

of exchante, term frnance certrhcates (TFC5), State gank's Refrnance Schemes, Credlt Cards,

lnterbank transactrons, underwrttrng, forelgn currency forward cover and varlous klnds of bank

account5,

The Commrssron observed that all depoStts, except current accountS, would be accepted

on Mudaraba pnncrple Current accounts would not carry any return and the banks would be at

Iberty to lew seavrce charte as fee for therr handlrng The Commrsslon also approved the

concept of Darly Product and Werghtage System fo. dlstnbutron of profrr amonB varrous krnds

of liabrlrttes/deposrts.

The CTFS suggested that rts recommendatrons concernrng the modes of frnanclng, thelr

essentials and turdelrnes for conversron of banks'servrces and products be crrculated among

banks, frnancral rnstrtutrons, trade bodres, etc rn order to help them prepare for the adopiron of

the new system when the proposed law ts promulgated. The Report also contarned

recommendatron for forestallrng wrllful default and 5afeguardrng rnterest of the banks,

deposrtors and the clrents

Accordrng to the Commrssron, pnor the preparatory works for rntroductron of Shanah

complant frnancral system bflefly rncluded creatrng legal rnfrastructure conducrve for workrng

of lslamrc frnancral system, launchrng a massrve educatron and trarnrng program for bankers and

1:r Muhammad Aftr.m Kh.n, An tnnoductron lo kt:lnrc Gconomrcg (tstamabad The rnternano^at tnstrtute ot
slamrcThouthts and rnstrtut. for Polcy studres,195{),83
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therr cirents and an effectrve camparSn throu8h

awareness about the lslamrc frnancral system rl2

medra for the general publlc to create

The Report of the Task Force of the Mrnrstry oF l-aw compnses the Case Hlstory of the

movement for elrmrnatrnB Rrba from the economy lt proposed ordrnances and drafted

amendments rn vaflous laws or provtstons of laws and the record of drscussrons held durlng

meetrngs of lhe Task Force. Whrle the CTFS had proposed one comprehensrve Semlnal law

Ordrnance'the Ta5k Force proposed twonamely,'lslamrzahon of Frnancra, Transacttons

separate draft ordlnances namelY'Prohtbttton of Rrba Ordrnance' and the 'Frnanclal

Transactrons Ordrnance' However, rt corresponds to the proposal by the CTFS that ln case

two Separate law5, the same may be promultated srmultaneously to avord any Bap

drslocahon

3,1.2 Follow up Measures

Tle Frnance Mrnrster rn hrs budBet speech for (he FY02 declared the followrnt

Government rs commrtted to elmrnate Rrba and promote lslamrc bankrnE rn the country For

thrs purpq5g 3 .rr6ar of steps are under way, whrch rs

A letal framework rs desrSned to encourage practrce of lslamrc bankrng by bank5 and

frnancral rnstrtutrons as subsrdrary operatlons of therr marn operatrons,

Consultatrons and exchanges are undertaken wrth brother lslamrc countfles and

renowned rnstrtutrons of Islamrc learn,ng such as Mrddle Eastern countfles and Al-Azhar

LJnrversrty of Egypt, to learn more about therr expenences and practrces,

of

or

r'r 
rbrd

94



3 Amendments rn HBFC Act are bern8 made rn Ine wrth the drrechve of the Supreme

Court Wrth these changes, HBFC would be fully Shaflah complrant rnshtr.rtron, whrch wrll

play an effectrve role both rn promotron of lslamrc frnancrnB method but also rn the

development of the rmportant housrnB sector,2rl

Shana comp|ant modes of frnancrng lrke Musharaka and Mudaraba wrll be encouraged

so that famrlraflty and use of such products rs enhanced and therr adoptron at a wlder

scale made possrble

5 The translormatron commrsston estab shed rn the State Bank of Paktstan wtll conhnue

to functron and lts recommendahons whenever frnalrzed wrll be consrdered by the

government for appropnate actron

6 lt rs government's rntentron to promote Islamtc bankrng rn the country whtle keeptng rn

vrew its lnkages wtth the Blobaleconomy and extsttng comm,trrents to localand forergn

rnvestors"

The House Burldrng Frnance Corporahon had shlfted tts rent sha ng operations to

rnterest based system rn 1989 The Task Force of the M/O Law proposed amendments ,n

the HBFC Act to make rt shaflah Comphant. Havrn8 vetted by the CTFS, the amended law

has been promulgated by the Government Accordrngly, the HBFC has launched "Ghar

Aasan Scheme" rn the l8ht of amended Ordrnance based on the oiminishrng Musharakah

concept

A Commrttee has been constrtuted rn the Instttute of Chartered Accountants, Paktstan

(lC-AP), wherern the SBP ts also represented, for deve,opment of accol.rnttng and audrtrng

standards for lslamrc modes of frnanctng The Commrttee rs rev'ewtnB the standards prepared

'lr3 Mahmood Itlamrs.tron of Econorny rn Pekrstan Past, Prescnt And Furura, p 25
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by the Bahrarn based Accountrng and Audrtrng Organrzatron for tslamrc Ftnancral lnstttutrons

(AAOlFl) wrth a vrew to adapt them to our ctrcumstances and tF constdered necessary, to

propose new accountrng standards The State Bank has also revrewed rts forms of frnancral

statements for ban ks 
'n 

the lrght of AAOIFI standards A new lslamtc Banking Drvrston has been

estab[shed rn Sankng Polcy Department of SBP for regulatron and promotton of lslamtc

banking Exrstrng Prudentral Regulatrons for banks have been revrewed bV SBp for thetr

apphcatron on l5lamrc banks 2ra

3-1.3 Policy Decision

It was dec'ded that the shtft to tnterest lrce economy would be made rn a gradual and phased

manner and wrrhout caustng any drsruptrons 215 lt was also agreed that State Bank of pakrstan

would consrder

. Settrng up subsrdraries by the commercral banks tor the purpose of conductrng Sha ah

complant transactrons,

. Specrfyrng branches by the commercral banks exclustvely dealtng rn lslamtc products,

and

. Setting up a new full-fled8ed commercral bank to carry out exclusrvcly bankrng busrness

based on proposed lslamtc products

AccordrnBly, the State Bank rssued detarled cntena ln December 2OO1 for establshment

of full-fledged lslamic commerctal banks rn the p vate sector Al Meezan lnvestment Bank

recerved the ftrst lslamtc commercral bankrng Icense from SBp tn January 2OO2 and the Meezan

':ri llc aec'son was m:do rn a mcct,n6 hctdonseprcmbcr4,ZOOlunderrh.Charrman!hrpoI lhc prcsrdcnr,
.tt.6ded by offroals ofth. MrnBln.s of Frnanc..nd Law, Gov.rnor St.t. gink ot p.krstan, Charrm.n.nd som.
mlmbcrs ofthe Counc'lof lslemrc tdeololy.nd th.ch2rrmcd ofrh! CTFS 2nd rh. two Taqt For..s
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Meezan Bank Lrmrted (MBL) commenced full-fled8ed commercral bankrng operatron from

March 20,2002 Further, allformalrtres relatrng to the acqursrtlon of Soclete Generale, Pakrstan

by the MBL were completed, and by ,une, 2002 tt had a network of 5 branches all over the

country three rn Karachr, one rn lslamabad and one rn Lahore The MBL matntarns a long term

ratrng of AA and short term rahng of A1+, assessed by rCR VIS Credrt Rahng Co Ltd, sr8nrfyrng a

consrstent sahsfactory performance

The SBP rs ftself commrtted to promotrnB lslamrc bankrng rn Paktstan on a parallel basls

The SBP strategy provides for three rnstrtutronal ophons-

An rndependent and dedrcated lslamrc bank,

an lslamrc bankrng subsldrary of a conventlonal bank,

Or a dedrcated lslamrc bankrng branch of a conventional bank wrth all safeguards

to ensure rntegftty and punty of lslamrc bankrng opcratrons ln thrs respect, SBP

has taken a number of inrtrahves srnce the judgment

. A detarled set of cntena for establshment of lslamrc commercral banks rn the

pnvate sector wa5 r5sued rn December 2001

. A new fully dedrcated lslamrc bank, Meezan Bank Lrmrted, has been tssued a

lcense and the bank has started tts busrness

In order to allow exrstrng banks to set up subsrdtafles for lslamrc bankrng, draft

amendments rn Sectron 23 of BankrnB Compantes Ordrnance, 1952 have been

submrtted to Government for approval
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A new lstamrc Banktng Orvlslon has been establlshed ln the Eanklng Pohcy

Department for regulahon and promotlon of Islamrc bankrng 216

Exrstrng Prudenhal Regulatrons have been revlewed by 58P for thelr appllcatlon

on lstamlc banks, and revtsed regulatlons are belng prepared

Courses on lstamrc economrcs, bankrnB and flnance

curncula of the lnstrtute of Eankers rn Paklstan

have been rncluded rn the

Internahonal lslamtc Unrversrty, lslamabad, has conducted a tralnrng course for

trarners on lslamrc Frnancral System rn Aprll 2OO2 sBP staff along wlth staff ot

other banks attended the course

. sBP has revrewed rts Forms of Frnancral Statements for banks rn the l,8ht of

newly developed accountrng standards "

If we look at the rndustry progress reports rssued by SBP, we can say thaL thrs sector has

made remarkable achrevements rn overall banktng tndustry of Paklstan Share of thls sector rn

total assets of overall bankrn8 rndustry has rncreased from 0 5% rn 2003 to 6 7% rn 2010

Deposrts share rn rndustry has lumped from O 4% rn 2003 lo 7.2% rn 2010 wrth 6 2 bankrng

rndustnal share rn 2O1O as compared to 0 5% rn 2003. Currently, there are 479 of flve full fledge

Islamtc banks rn Pakrstan namely Meezan Bank Ltd, Al Barka Bank (Pak'stan) ttd, Bank lslamrc

{Pakrstan) Ltd BurJ Bank Ltd and Dubar Islamrc Bank (Pakrstan) Ltd are provrdrng Islamrc bankrng

servrces to therr cuslomers (5tate bank of PakLstan, 2010) ln addrtron 223 lslamrc bankrnB

branches of twelve {12) Conventronal banks are also workrn8 rn thrs sector (State Bank of

Pakrstan,2010) SBP has planned to double these frgures rn next few years rn order to rncrease

share of lB15 rn overall bankrng sector
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3.2 An Overlook on legal and regulatory issues facing lslamic Finance industry in

Pakistan

A stront and vrable legal and re8utatory framework rs one of the baslc requlrements for the

progress and development of any lndustry l5lamlc flnanclal rnstltutlons rn Paklstan emerged

wrthout clear legal and re8ulatory framework Due to lnterest-free character lt has attracted

socrety at large to use servrces of thrs sector lslamrc banklng re_launchlng rn PaklStan broutht

new realrstrc approach and drscarded regulatory approach Thrs new approach affected legal

and re8ulatory developments at larger extent Currently lslamtc banktnB seclor ls showlng

notable frgures wrth unrque features as compared to Conventtonal banks but tn future problems

are clearly evrdent rn regulanty and legal matters Therefore, rt rs trme to rethrnk beyond the

srmple extensron of existrng legrslatron and regulatron applyrng to conventronal bankinB

,nst'trt'ons r'7

Absence of approprlate statutory laws rs creatrnB seflous concerns and addrng

enforcement costs of frnancral transactrons rn lslamrc frnance rndustry rn Pakrstan Currently,

there rs no statutory law rn the country whrch deals wrth the establ shment and workrngs of

lslamrc bankrng rnstrtutrons Afull fledge sectorrsworkrng undertew gurdelrnes, drrectrves and

crrculars rssued by central bank of the country Laws dealng wrth the conventronal banktng

sector have been extended to thrs newly formed sector On the other hand Banktng Companres

Ordrnance 1962 as a formal law deals wrth the operatron of convenrronal banks only. lt rs also

consrdered as outdated law whrch only dlctates banktng sector to make banktng bustness

accordrnB to lslamrc pnncrples but does not mentron the mechant5m for thrs sake. Legal

developments relatrng to Modaraba busrness have only been made rn the shape of Modaraba

"' wrf,k Gr:,s and Pllh;nnr, "Copor.te Governence rnd sh.fih Comptr.nc. rn tnsr'tutrons
frn.ncril Servrces-World 8.nk polrcy res..rch workrn! paper4054, November 2005, p 2.

Off.rln! lshmrc

99



Companres and Modaraba (Floatatron and

to other bankrng products are absent zrl

Control) Ordrnance 1980 but statutory Iaws relatrng

Moreover, nowadays there ls no statutory law rn the country whrch dealS wlth

apporntment, remuneratlon, removal and operations of 55B whrch ls a maJor drstrnctrve feature

of tslamrc banktng lnstrtutlons SBP has granted these powers to board of drrectors in lts Shanah

comptiance BUrdehne (state Bank of Pakistan, 2OO8b) Such dtscrettonary nature and absence of

formal law grves freedom to Board of Drrectors to work accordrnB to their wrll Therefore they

have rnvolvement rn the matters relatlng to confllct of lnterest, wron8 dlsclosers and lnslder

deahngs rn these rnst,tut,ons 2'e

ln Pakrstan, varlous corporate, commerclal and banklng laws have also been narrowlY

defrned and onlv cover conventronal buslness For example, varrous provrslon ln companres

Ordrnance 1984, states the rtghts, dutles and llabrlltres of drrectors rn a corporate entrty but do

not drscuss the aspects of Sharta board members who also act as drrectors rn parallel board

wrth ordrnary operational board

lncreasrnB banker.customer dtsputes and Non'Performlng Ioans ln the envrronment of

contrnuous expansron rn lslamrc bankrng sector also puthnB queshon mark on current ludrcial

arrantements rn thrs freld ln 2OO1 separate bankrnt courts havrng specral nature were

establshed rn Pakrstan under trnancral Instrtutton (Recovery of Frnances) ordlnance,2001 sole

objectrve of thrs ordrnance was lo provrde a speedy summary procedure for the recovery of

r" 
Muhammad Navlad Choh:n,'Corporata Govarn.ncr rn the lsllmrc Bankrng hstttutons of Prk6tan w2kln!

L.3rl rnd Regulatory Chall!nt.s', Memb.r of Ccntlr of Excallcnc. for r.s.arch Lehor. Ch:ptcr (CERLC), Faculiv

Mrmb.r.t D.p..tm.nt of M.nalcm.nt Scrcnc.s COMsAIS l^slrtut. of hlormatron TcchnologY ICIIT), t horc,
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loans, advances, credrt5 and frnances extended by the frnancral rnstrtutrons operatrng tn

Pakistan to thelr borrowers and customers 120

8ut unforiunately these courts have farled to meei the needs due to narrow scope,

burden of work, procedural rmpedrments and low Ievel of performance ln addrtron problem of

rnexpenenced and unqualfred Judges rn the matters of lslamlc bankrnB also create backlog of

pendrng matters rn these Courts Currendy there are only 29 bankrng courts rn Pakrstan workLnB

for overall bankrng sector of Pakrstan Non-Performrng Loans (NPLs) are contrnuously rncreasrng

and showrng a fr8ure of Rs 594 brllon of overall Pakrstanr bankrng sector rncludrng over Rs 13

brllon rn lslamrc Bankrng, lt rs not possrble for these hmrted courts to resolve matters present at

such extent. Disputes related to lslamrc banking are presented before the same court and JUdge

as the conventronal one whrle the nature of the legal system of lslam rs totally drfferent

SBP as a regulator of Pak,stanr Islamrc bankrng sector has played a ptvotal role 5BP has

rssued trme !o trme vaflous gurdeltnes and regulatrons for thrs sector through specrally formed

lslamrc Bankrng Department (l8D) SBP has recently done a srgntfrcant work whtch wtll expected

to be more helpfl,l rn resolvrng regulatory and corporate governance tssues rnvolvrng rn the

rndustry A "Shanah Governance Framework for l5lamtc Banking rnstttutton5" wa5 formulated by

SBP rn Aprll 2014 The rmportance and the scope of the above mentroned work rs as under

ln 2002, SBP rssued detarled rnstructtons and gutdelnes for Shanah Compltance vrde IBD

crrcular No 2 of 2008 However, keeprng tn vrew the developments take place rn Islamtc

bankrng rndustry over the recent years some of the rnstructtons and drrectrons were revrsrted

and a comprehensrve shaflah Governance Framework (the framework) was developed The

framework shall be applrcable to all tBts re firtlfledBed tslamrc banks, tslamrc bankrng

101



subsrdrarles and lslamrc banktnB dtvrslons of Conventlonal banks The prlmary objectlve of the

framework rs to strengthen sharrah complance envlronment ln lBls and expllcltly defrne the

role of vaflous ortans of the lBts, lncludrn8 Board of Drrectors(BoD), Executive

Managemen(EM), Shanah Boards(SB) and rnternal and external audttors towards Sharrah

comphance 
221

But there are strll many regulatory lssues whrch are calllng for specral focus These can

be resolved by keepinB ln vrew markct sltuatron, rnternatronal Suldellnes and Islamlc norms

sBP has formed a centrat Sharla Board to standardlze Sharla rnterpretatlons, monltortng of

Shana complance and to Settle Sharta drsputes Maln motlve behlnd this board ls to achleve

humanrzatron and convergence ln Shana rutln8s 8ut problems Ike less powers and conFlctrng

rnterests prohrbrting rt to work effrciently. Currently Sharra advrsors are allowed to work ln the

central Shafla board rn SBP which ts agatnst the provlsron of confllcl of lnterest when at the

same time advrsor wrll work rn both boards then matters wlll not remaln conftdentlal To make

sure rndependence well rewarded and rndependent Sharla advlsor are requrred at central

board

ln addrtron Islamrc banks have tendency to use bench mark of conventlonal banks whlch

led to confusron and uncertarnty rn the mtnds of the perspect,ve customers about lslamrc

bankrng lrght regulatron rs requrred from central bank to address thts tssue and rn order to

drfferentrate products of both sectors.22')

'::!lslamrcBDnkrnaocparmenistateB.nkofPak,stan,"shafiahGovernanceFrameworkforlsTam,cSankrnB
lnsntutrons", Apnl, 2014
r:': 

Muhammad N:vaed Chohan, "Corporatc Gov.rnancc rn th. lslamrc !.nkrnE hst!unonl of P.krsian Wakrng

L.Ealrnd R.gul:tory challeD!.s", M.mberofCcnter of Excllllnce for r!se2rch L.horc Chapter(CERLC), Feculty

Mem ber at olpartm en t of M. n.!rm.nt Scr.nces CoMSATS lnstrtu te o I ln torm a tron Tech n olo3y (CllT), Leh or.,
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3 3 current practices of titigating lslamic finance disputes and issues therein

The current legal framework for the resolutlon of drsputes emanatlng from the lslamrc bankrng

and frnance rndustrY across the world cannot effectlvely Serve the purpose tor whlch the

frnanctal rnstrtuttons were set up The current trend of lrttgatrng lslamrc banklng and frnance

drsputes does notaugurwelt wrth the prospects of lslamizatton of the industry Unfortunately'

there are legal frrms ln the Mustlm world that speclallze rn thls area of legat practlce We make

bold to observe that the ldea of sLlblectrng lslamlc banklng and flnance dlsputes to court

lrtrgatron, where many of those prcsldlng do not have the requrslte knowledge, rs antlthehcal to

lslamrc law reBirlattng dtspute reSolutron

More often than not, the cascs are usuallY between two lslamrc flnanclal rnstrtutrons

owned by Musltm

employ the le8al

Itrgrous practrce

relatron to drspute

ma,orrty shareholders

processes sanctroned

Whrle examrnrng the

ln thrs case, the srmple rule of dlspute resolut,on ls to

by the law rather than ernbraclng the convenllonal

constrarnts faced by the lslamrc flnanctal servlces rn

resolutron, Engku Rabtah Adawrah ob5erved thus

ln the case of drsputes aflsrng between an lslamlc flnanclal lnstltulion and lts

cl ents, they wrll have to refer the matter to the crvrl or common law courts that

have lunsdrctron to hear the lrtrgatton Thts may result ln decrston5 that may not

comply wrth the Shaiah rules. Thrs problem rs further exacerbated by the non'

exrstence of any Substantrve taw on lslamrc flnancral servrces and banklng

practrces rn such countfies In short, althouBh the transactrons entered bY the

partres may be Shariah complant tn the frrst place, but upon enforcement of the
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contracts, the court may make orders and decrsrons that may stdeline the lslamlc

Iegal prrncrples 223

Thrs clog rn the wheel of drspute resolutron ro lslamrc bankrng and frnance has cast some

doubts rn the full rmplementatron of Sharl"ah-complrant products After the enactment of the

lslamic gankrng Act 1983, and the consequeot establshment of full-fled8ed lslamrc Banks and

lslamlc wrndows rn Malaysra, cases started emanatlng from the rndustry All the cases were

heard and decrded by the crvrl courts based on therr outlandrsh rules that are strange to lslamtc

bankinB and frnancral transactions Engku Rabrah Adawrah drd a very Bood cfitrque on a number

of decided cases where she unraveled the rnherent defects rn the Court decrs,ons whrch ts as a

result of lack of expertrse rn the dynamrcs rnvolved rn the lslamrc bankrng and frnancral

seruces "n We do not rntend to repeat the cnlrque but rt ls rmportant to emphasrze that a

separate legal framework rs essentral for the proper lslamrzabon of the bankrnB and frnance

rndustry, or else, we shall contrnue to grope rn the darkness of conventronal rules whrle only

Succeedrng rn chnstening the frnancralservrces as "lslamtc" ?25

ln the frrst case on lslamrc bankrnB and frnance ever heard and determrned by the

EnBlsh court, lslamtc lnvestment Corhpany of the Gulf (Bahamas) Ltd v Symphony Gems NV &

Ors225 , a case of murabahah contract, the partres have agreed on the chorce of law and

lunsdrctron as berng the Englsh law After exam ntng the nature and terms of the contract and

"i EnSko iabrth Ad.w.h bt Engku At,'Constr.rnts.nd Opportunries rn H.rmonr.atron ot Crvrl L.w.nd 5h.n.h
ln rhe lsl.mrc Fr n.ncra I Servrces hdustry', l200EI 4 MU I .t p rrr" 5..tencr.tly, Enaku R.b,.hAd.wrsh bt Entku Al, f, Eatpp v-xxv, Examptc olcas.s h.ard.nd d.crdcd by c,vr!
courts rn M.laysr. rnclud! Tlnt. Pr.rs v t.nk tslam Malaysr. thd [19E6] 1 MU 474, Bank tstam M.tayra thd v
Adn.n b'n Ulnar 19194! 3 CU 735, and O.to Ht N,k M.hmud brn Oaud v Bank tstem M.t.ye. Bhd I19961 4 MU 295
(H'!h Cour!), l199tl3 MU 39S lsuprcme courr)

"5 The lslnmrc Eankrng and financtal servrcas casas that havc becn he.rd and determlnad by the ovll courts rn
Mal2ysr. rnclud! Bank lslam Maleysra thd v Adnan brn Omar 119941 3 AMR 44, Dato' Ht Nrk Mrhrnud brn O:ud v
Bank |tlam Malayra Bhd [1995] 4 MU 29S (H,Eh Cou(), and [1998] 3 MU 393 (Appctt:re Co!rt), and Alfrn B.nk
ohd v Zulkrflr brn Abdullah [2006]3 MU 67

"' lZoou;wr:rsseS 1Qe Comm ct 13 F.bruery 2oO2)
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lstenrng to expert oprnron, the court held that the Engllsh law prlncrples of contract must apply

to the purported murabahah contract desprte the fact that the expert oprnron revealed that the

agreemenl !n tssue drd not have the essentral characten5tlcs of a murabahah contract

Thrs rs premrsed on clause 25 of the agreement whlch provldes that "thrs Agreement

and each Purchase Agreement shall be Soverned by, and 5hallbe construed rn accordance wlth'

Eng|sh law . ."22) Wrth this clause, the panles have agreed that the transactron as well as any

purchase agreement fiade pursuant thereto shall be Soverned and constrLled rn accordance

with the Engl'sh law ln addrtron, clause 26 of the underlying agreement provrdes for an

rrrevocable submrssron to the JUrrsdrctron of the Engllsh court It ls lmportant to observe that rn

farrness to the Engl'sh ludges, party autonomy rs of paramoLlnt lmportance ln the cholce oI law

and lurlsdrctlon Therefore, the court construed the agreement as an Engh5h law contract whlch

valdatad the seemlngly rnvahd murabahah contracl

The above mentroned rllustratron Srves an lnsrght rnto the problems faced rn the proper

rmplementatron of lSlamrc bankrng and frnanctal servrces tn srtuatlons where partle5 subject

themselves to the JUflsdrctton of coun5 that have llttle or no knowledge about I5lamlc law Thls

has been the trend rn Islamrc bankrng and flnance cases before the Eng[sh courts as further

cornp|cated rn Bexrmco Pharmaceutrcals Ltd & Ors v Shamrl Bank of Bahratn EC"'where the

Enghsh courts decrded not to be concerned wrth or be bound by the prrncrples of the Shari'ah rn

decrdrng the respectlve cases Thr5 unfortunate sttuahon ts further hrghllghted thus

Thrs anomaly rs further exacerbated by the chorce of the partres to be adjudrcated by a

may not grve due recognrtlon andnon-lslamrc court rn a non-lslamrc Junsd)ctlon, who

enforcement to the lslamrc IeBal pflncrples rn arrrvrng at the JUdgment As a result, a transactton

'r' [2ooal EWCA Crv 19 (Court ofApp..l, Crvrl oMeon), l2ooalAll ER (o) 2sO (Jan)
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that rs non-compfiant wrth the Shanah may strll be valrdated and enforced by the court oI law.

Thrs wrll translate rnto the bank berng able to recover the amount clarmed, re, rts selIng pnce

rnclusrve of profrts, desprte the transaction bernB non-compl,ant wnh the Sharrah lf thrs rs the

result of the ludgment order, the noble arm of havrnB lslamrc bankrng and ftnanctal servlces that

comply wrth the Shanah wrll be defeated 22t

It rs hoped that thrS rncongrurty rn the rmplementatron of lslamtc flnanctal servlces wlll

be corrected and properly streamlrned to reflect the best practrces rn the rndustry by adoptrng a

legalframework for dr5pute resolutron ba5ed on Islamrc law

3.4 ANATYSIS OF TAND MARK CASE.

Bexlmco Phormottcols Ltd & Ors Vs Shoml Bonk oI Eohron EC

3.4.1 Factual Background of the Dispute:

The Bank was establrshed under the laws of Bahrarn, a country that encourages lslamrc BankrnB

practices as natronal polcy and the Bank holds rtself out as applyrng lslamic Banking pnncrples

and uses Shanah.compiant frnancral products The Eank extended hnances to the Contractor

on the basrs of Murabahah mode o[ frnancrng, and the documents executed contatned a

governrnS law clause as follows

Subject to the prrncrples of glorrous Shanah, the agreements should be governed

and construed rn accordance wrth EnBIsh Law

3.4.2 Murabahah - Mode of Financing:

'zz' Engku Rabrah Adawlah bt Enrtu A|, n 8 at p xxrx
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The term "Murabahah" 15 used for a sale transactlon wherein the commodrty ls sold for a

deferred prrce whtch rnctudes an agreed proflt added to the cost It ls not a loan Erven on

rnterest The Bank provtdes funds for purchase of goods, machrnery, and equlpment etc, on the

basrs of Murabahah If the funds are required for other purposes e g paylng prlce of goods

atready purchased, electrrcitY, salarres of the staff or cash for payment for other utlhhes &

servrces, Murabahah cannot be elFected

There has to be real Sale of some commodrtles and not merely advanclng a loan The

ftnancter must own the commodrty before he sells to hls cllent. The Eank purchases the

commodrty rtself or through an Agent and takes possessron of the commodrty Physrcally or

constructrvely and thereafter sells rt to the cltent Whrle settllnB the commodrty on credlt, the

trnancrer takes rnto account the penod tn whlch the pnce ls to be pald by the cllent and

increases the pice accordrngly The lon8er the Perrod of maturlty, the hrgher the prlce. The

pflce rn Murabahah transactron as practrced by Islamrc Banks ls always hl8her than the market

pnce. lf a seller increases the prrce because he allows credlt, lt ls not prohibrted by Shanah lf

there rs no cheatrng, there rs no unconscionable garn and the purchaser accepts the prlce

quoted wrth open eyes

3.4,4 Case Summary

Shamrl Bank of Bahrarn v Bexrmco Pharmaceutrcals Ltd and Others (known as the Bexrmco

Case), heard by the London Court oI Appeal rn 2004, rs strll consrdered to be a landmark

judgment rn the freld of lslamrc frnance litrgahon The underlyrng facts can be summanzed as

follows. An lslamlc bank based rn Bahrarn had entered rnto a murabahah frnancrng a8reement

wrth a South Asran borrower The borrower drd not repay the loan as scheduled NegotratLons

over restructuflng the debt all rematned wrthout success
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The bank frnally called rn lhe loan and brouBht a clarm ln the Engllsh courts' whrch the

loan agreement determlned as venue The defendant argued, lnter alla' that the traosactlon

was altogether vold, alleging that lt was only dressed uP as an lslamlc murabahah agreement'

but was tn fact an tnterest'bearlng loan Thus, lt vrolaled the lslamlc proh'brtron of rrba (Llsury)

Thelackofshanahcompllance,theborrowerargued,madetheacreementaltotether

unenforceable, and freed the borrower from hrs obllgatlon to repay

Assumtng that the allegatlon was correct, and that the partrcular agreement rn fact was

contrary to lslamlc law (whlch, however, ls dlffrcult to determlne on the basls of the facts a5

reported rn the case), thls ralses the questron of whether a State Court wrll enforce the shanah

promise gNen by an lslamic bank, pursuant to whlch a partlcular transactlon rs compllant wlth

lslamrc pflncrples tn addttton, lt a State court should get lnvolved wlth sharrah lssues, who then

wrtl determrne the content of the sharlah rules? This rs a dlfflcult lssue that touches

fundamental questtons, such as the competence of state courts to

and the protectron of partles to contractual prom ses to the extent

nonpecunrary nature

oprne on rel8rous matters

that such Promrses are of a

ln the Eexrmco Case the a8reement provrded that "subject to the Prrncrples of the

Glonous Sharrah, thrs Agreement shall be governed by and construed rn accordance wrth the

law of EnBland " Thrs clause ("subject to") can well be read to rmply that shanah rules are

meant to overnde prtnctples of Engllsh law, at least to the extent that the latter are not

mandatory Such an aPproach may be con5rstent wrth the lntentrons of the partres to enter lnto

an l5lamrc transactton that ts dlsttnct from a conventlonal one

The Court of Appeal nevertheless decllned to valtdate lhe sharrah rules referred to ln

the agreement a chorce of law, the Court held, rs only vaftd lf lt refers to the law of a partrcular
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state, or at least a body of black letter rules that are lncorporated ln the a8reement The

"Pflncrples of the Gloflous shariah," however, were too vague to be applled by a state court

The partres wrll not have tntended to entrust a state court wlth the rnterpretallon of rellglous

pnncrples, the Court contrnued lnvlewofthls,theCourtruledonthebaslsoftheprovrsronsof

the a8reement and drd not hear the shanah arguments put forth by the defendant-altoeether

a pragmahc approach, one can say, upholdlng the valldrty of the agreement for the benefrt of

the lendrng bank

Conclusion

After the detarled analysrs of Eeximco Case we can conclude that among the other legal and

regulatory issues facrng lslamrc frnance rndu5try the most critlcal and serlous lssue, whlch

atfects the effrcrency of lslamrc frnance rndustry as whole and tmposes the queshon on the

shanah complance of the rndustry, rs the lack of proper forum and legal mechanrsm for the

settlement of lslam,c frnance drsputes Drspute emanatrng from thrs rndustry are heard tn the

conventronal courts where, ln the most of the cases, partrcularly where sharlah expert

determrnatron rs requrred, the JUdges do not have suffrcrent knowledge and reqursrte experttse

about the pflncrples and modes oI lslamrc frnance

On the other hand there rs a general tendency toward AoR thus certarn specra[zed

drspute resolutron bodres have been developed at drfferent JUnsdrctrons, for rnatters such as

constructron, shrpping, comrnodrty transactrons, sports, rntellectual property, takeover rule5,

and trade frnance Therefore a proper legal frarnework and specralrzed drspute resoluhon

bodres for lslamrc frnance drsputes should be developed for the resolutron of lslamrc frnance

drsputes rn the country [ke Pakrstan where lslamrc frnance rndustry rs playrn8 a vrtal role rn

natronal frnancral svstem
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Thesis Conclusion

The purpose of thrs study rs to analyze the concept of ADR wrth panlcular reference to lslamrc

frnance Anal\,,trcaland descflptrve method rs followed rn order to ascertarn the loopholes ln the

exrstrng legal framework partrcularly, rn Pakrstan

Thrs study has estabhshed that AOR rs the more speedy and effrcacrous way in adm,nrstration of

lustrce Chapter I has establshed that ADR facrlrtate the early settlement of drsputes Early

settlement can be both emotionally and frnancrally benefrcial to the disputants, It may also

reparr and marntain an rmportanf relatronshrp, Somethrng that may be at rrsk rn adversanal

Itrgation Whrle rt rs also true that lawyers always enBage rn negotratron and settlement,

sometrme on the steps of the court, a successful negotratron often depends on the strength oF

the legal nghts-based arguments, whrch can only be developed followrng expensrve and trme

consumrng processes such as drscovery. Thrs legalrshc approach often overlooks other avenues

of settlement opportunity, whrch may better address a cltent underly,ng tnterests and needs

Chapter ll has establshed that the relgrous undertones of ADR and certarn of tts characteflsttcs

have made rt drstinctrve among the other legal systems ofthe world lts rmmense coverage rs

drFfrcult to be matched by any other Iegal system, so also the wrl,tngne5s of persons professrnB

Islam to submrt themselves to the tdea of amrcable resolutron oI dtsputes lt ts appropflate trme

that the true nature of ADR shall be explarned to and populanzed among Musltms The culture

of lrtrEation imposed on Muslrrn socretres duflng the colonral days must be replaced by the

lslamrc ways of amrable resolutton of d15putes

Frnal chapter has revealed that among the other legal and r€gulatory rssLres factng lslamic

frnance rndustry the most cflttcal and serious tssue, whtch affects the effrcrency of lslamrc

frnance rndustry as whole and tmposes the questton on the sharrah compiance of the lndustry
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rs the lack of proper forum and legal mechanrsm for the settlement of Islamrc ftnance dtsputes.

Drspute emanatrng from thrs rndustry are heard rn the convenlronal courts where, ln the most

of the cases, partrcularly where Shanah expert determtnatton ls requlred, the ludges do not

have suffioent knowledge and reqursrte expertrse about the prlnclples and modes of lslamlc

hnance On the other hand there rs a Beneral lendency toward ADR thus certaln Speclallzed

drspute resolutron bodres have been developed aL dtfferent lurtsd,cttons, for matters such as

construgtron, shrpprng, commodrty transactronS, sports, rntellectual property, takeover rules,

and trade frnance. Therefore a proper legal framework and specralrzed drspute resolutton

bodres for lslamrc frnance drsputes should be developed for the resolutron of lslamrc frnance

drsputes rn the country like Pakrstan where lslamrc frnance rndustry rs playrng a vrLal role rn

natronal frnancral system
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Recommendations

1. Srnce there is Iack of a proper legal framework for lslamlc frnancral rnstrtutrons,

therefore certarn sleps may be taken to establlsh a strong legal and regulatory

framework lor lslamrc frnance rndustry

2 As the current practrces of titrgatrng lslamrc frnance ln tradltional courts rs lnadequate

ADR rs the proper forum for the settlement of the dlsputes arlses ln lslamrc flnanclal

rnstrtutrons

3 For thrs purpose, a number of recoBnrzed sulh (medratroo/conctlarron) may be

estabhshed on regronal basrs rn the countfies where lslamrc frnance rs belng rn practtce

4. A clause 5hould be rncluded rn all lslamic frnance agreements that whenever any drspute

would aflse rn future rt should be settled throu8h ADR Processes

5 ADR centers should be functronal and equrpped wrth qualrfred staff havrng consrderable

5. lslamrc commerclal law background

7. As ADR rs an appropnate mechanrsm for drspute resolulron rn general, and partrcularly

for the settlement of drsputes aflse rn lslamrc Frnancral Transactrons, it should be taught

as a separate sublect rn lslamrc Commercral Law

8 Dunn8 the research I reahzed that areas lrke "legal and regulatory framework for lslamrc

frnance rndustq/' are needed to be addressed separately

9, However, the permanent solutron of fhe rssue drscussed rs the establrshment of lslamic

frnancral courts where the drsputes may be settled accordrng to gloflous prncrples of

Shaflah (lslamrc Law)
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