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ABSTRACT

Thrs thesrs rs rclated to the lndrvrdual Complamt Mechanlsm (ICM), a vcry

rmportant proc€dure and loolavarlable tn most ofthe Human fughts LNtruments Thls

procedure alms to glve an optron to the rndlvlduels ofthose states whlch arc partlcs to

any oftle UN Human Rrghts Treatres, to file a petrhon/complamt beforc a Commrttce

(establlshed by the rcspcclrve treaty) of lntemahonal Junsts tn case thcr treaty nghts

are vlolated by thelr states.

The study hrghhghts that the statcs frcquently reservc the substanhvc as wcll as

procedural provrsrons of the trcatles. Reservatlons over procedural provlslons such as

onc deahng wrth ICM under drffercnt trcahcs block one's acccss to thc Commlttec

thereby makrng rt rmpossrblc for lhc rndrvtduals to bcnefit from the treatlcs Thls work

cntlcally alalyses thc status ofsuch rcscrvatlons wlth rcspect to Human Rlghts Trcahes

Thrs work also docs a comparatrvc study of dlfferent Human Rrghs

Enforccment Proccdures avatlable under UN Human fughts system and provrdcs an

lnsrght rnto the slgnlficance of lndrvtdual Complarnt Mechanlsm and comPares ( wlth

the rest ofthe Enforcemcnt Procedurcs ofthe Umted Nahons

A speclal Chaptcr !s dedrcatcd to hrghLght thc lelatlonshrp of mtcmatronal law

and mumcrpal law wlth refercnce to rmplementatlon of lntemahonal Human Rrghts

Law 1rI Nahonal or Domestlc Junsdrchons, lts llmltatlons, and the problems and

rmpedlmcnts rn the way ofUN Human Rrghts Enforcement Mechanlsms partrcularly

ICM, such as the nohon ofso-called state sovcrergnty, pnnclplc of State Consent ctc ,

because ofwhrch thc nghts whrch are rnc.rporatcd rn scveral ofthe UN Humad Rrghts

Instrumerts remarn unfulfillcd promrscs for a large numbcr of people [roughout the

world.



CHAPTER ONE

THE EVOLUTION OF INDIVIDUAL COMPLAINT MECIIANISM IN

INTERNATIONAL HUMAN RIGIITS LAW

Introduction:

Intcmahonal Human Rrghts l,aw has slgnlficantly devcloped after the crcatlon of thc

Unrtcd Natrons Unlted Natlons not only developed scvcral human nghts conventlons

and covcnants but also provrdcd for thc "mcars and tools" to reallze thosc rlghts.

Amongst thcm, onc of thc most lmPortant procedures rs Indtvrdual Complarnt

Mechamsm (tCM)- Thrs proccdure glvcs lndrvrduals nght to file pctrtrons before Umtcd

Nahon (UN) trcaty bodres rfther trcaty nghts lrc vrolated Thls chapter lhrows Lght

on thc development and tncorporahon of ICM 1n Intemahonal Human Rlghts Ixw as

wcll as lts stgntficance ln Unltcd Nattons Human fughts Enforccment System

Furthermore. the status ofPakrstan wlth rcspect to Indtvrdual Complarnt rclated treahes

rs also drscusscd

l. The Humafl Rights RGvolution:

It took Intematlonal Human Rlghts Law (IHRL) too long to takc the shaPe as

wc see lt today IHRL, (thc law whrch has becornc the focus of the modem world

affalrs) was not as such pnor lo the creatlon ofthe Unlted Natlons Organlzatton ln thc

prcsent day world IHRL has expanded to such an extent that rt has found rts way even

urto thc mtemal affalrs of thc states rn a way that lt requtes thc states of 0le world to

obserue rts pflncrples as "standards" 1() hunran respcct and drgnrty lt would not be an



exaggcratron rfl say that adhcrcnc€ to IHRL has now bccome thc symbol ofberng morc

clvlllzed and culturcd among the natlons ofthc world

t. t EILcts of thc First World Wrr on th. DcvcloPmcnt of Hum'n RiShts

Thc dcvclopmcnt ofmodem hLlman nghts law and lts enforcemcnt mcchmlsms

find thclr roots ln the post_World war ll era, but pnor to that vanous cfforts had bccn

madc by dlffercnt states and organlzatrons ln that dlrectlon Partlcularly thc Lcague of

Natrons (LON) whlch was made ln response to the lnasslvc dcvastatlons and

dcstruclrons of Flrst World War ln order to work wlth thc alm thal no such hornfic

rncrdent could cver takc placc agarn I

Thc Leagu. ofNatrons was foundcd on January 10. 1920 at the end of world

War I 2ll was an lnlergovemmcntal organtzatlon whlch provrde{i thc basls for hurnan

nghts protcctron at lntematlonal lcvel lt stnlcd too hard agalnst chlld labour' abohhon

of slavery and thc protcctlon ofthe nghts ofmtnorrttes Thls was a unlque step' first of

lts naturc, wherc the soverelgn states wcrc rqlulred to rcspect thclr lntematronal

obhgatrons rn rcspect of mlnontles' slavcs, chlldrcn and dlfferent segmenls of

vulnerablc txlruolxalt

Partrcularly Lcaguc of Nahons took substanttvc steps for thc protcctron of

mrnonhcs because at the end of World War l, when the map ofthc Europe was rcdrawn,

' K'lly Ar.mbulo. "Draflrng an Oplronzl Prolocol lo lhc lnlcmalronrl Covcn.nt on EconomrL Soc'21

and Cuhunl Rrghts Can en rd.d bccomc r€rlrty" Jouru oflnte ononol L/s'ond Pol'.1 ltl (1996)
? "Mrl.sron€s 1914-1920" Thc Lcag@ ofNatons, 1920 Mlestoner' Ofice ofnrc lhrtortan',
h(ps //hr srorv srarc sov/nn lcslo €v l 9 l 4 - l 920, leasuc. t2st accc\s.d Apnl 10. 20 1 5

2



mrnontles suffered badly To makc thrngs nght, League estabhshed thc most

sophlshcatcd system for the protcchon ofmlnontles

Sevcral Gcneral and Sp€cral treahcs werc concluded end at occaslons unllateral

declaratlons were made for thc protcclton of mlnonhcs for mstancc m Convcnion

rclatrng to Upper Srlestar and rn the Convenhon regardrng the temtory of Memel',

dlffc.ent countncs lncludmg Albanla, Estonla, Flnland acccptcd thcrr rcsponsrbrlrty to

protect nghts of mlnontres

Later on Leaguc dcclared ltsclf to be thc guatantor ofall thc promtses madc rn

(he treatles concluded undcr rts ausplces A "guarantee clause" was lnsertcd ln almost

all such treatles grvrng refercnce to thc League of Natlons as gualantor of thc nghts

mcntroned thereunder. 5

Thc text ofthe guarantcc chuscs rn sevcral such trcatles was ln the followng words

" agrees lhat the stlpulatlons rn the forcgorng Arllcles, so far as lhcy affect

pcrsons belongug to raclal, hngurshc or rellglous mlnontlcs, constltute obllgatlons of

rntemahonal concem and shall be placed under the Suarantee of the League of

Nahons "6

I Adoptcd on May 15. 1922

' Adoprcd on May 8, 1924
I P.t.r H'lpold, "Thc Llaguc of Natrons rnd ftc Protcclron of mrnontrcs RcdEcovenng e Grc.l
Expcrm.na 17 t{6 Plan.L fea'booA ol Untted Nonolr Lor, (20l1l 87,
hlrp ,7ssm cor/abstract-:105920, t st acccsscd Augusl 5, 20ll
6 Tcxt of thc rcl*ent trcrucs wh'ch bound th€ rcspecUvc slrtcs ln lhe lamc manner can bc found at
"Publrcanons ofthc LcrgucofNanons CL ll0 1927 lAnnc\"

l



Consequcntly dlffcrent trrbunals werc establlshcd to make sure the cohpllancc ofthe

rclevant treatles concluded under thc ausplces of the Lcaguc In Stelncr and Cross v.

The Pohsh StateT beforc the Upper Srlcsran Arbrtral Tnbunal, 1928, thc tnbunal held

that rndlvlduals had the nght to bnng therr complamts agamst therr own states before

the tnbunals for the purposes ofadJudlcatron 3

Thrs was dcfinrtely a major brcakthrough m the developmcnt of Intemahonal

Human Rlghts [:w because an lntematlonal orgamzahon had assumed the rolc for the

supedlsron ofhuman nghts whrch was unbl then consrdcred to be thc solc funcllon of

soverelgn statcs Moreovcr a prccedent, first of lts lirnd, was sct at lntcmatlonal levcl

that wherevcr thc mrnoflhes happened to be, thc gov€mment ofthosc states werc madc

bound to deal wlth thcm rn accordance wrth certah pnnclples e The protectcd nghts

rncludcd nght (o ftecdom of rehgron, usc of language, malntcnancc of rellgrous and

cducatronal establrshments, a complatt procedure .,/ros also tnsltlulcd, enabhng

udtwduult to ml'oke per\onal rrghts n anv ntcrhltltonal lorum Ltgltut\t thc sldte of

*hrch they vere nuttonals 1o

Unfortunately Leaguc ofNahons could not succeed substantlally rn rts arms and

Sccond World War broke out, causrng massrve vrolattons of human lghts across the

globe

7 4 ILR 291
I Roland PorlDnnn. Legal pcrsonal'l) ,n Inlcmalroml t:w (Nc$ york Cambndgc U vcrs(y prcss.
20r0),73
! Howrrd B Celdcrwood. "lcwrsfi Mcmory rnd rh€ Ilunlan Rrght ro p€rrrron tsj3-1s53" The,tnrcicoh
PohhcalScrcnce Retkn)7, no 2 (1991) 250
r0 Nfirl J.yzw'ckr.ma. lhe Jud'cral Applcalron of Hunun R,ghts t-aw (UK, CaDrbndge Untr.Fny
Prcsr.2000), 130
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1.2 Elfccts of th. Sccond World Wrr on thc Dcvclopm.Dt of Hum.n Rights/
Acc.ptencc of "lndividu.ls" .s Subjcch .t lnt.rnrtionrl L.v.l

Followrng thc akocrtlcs of World War It, the world has wltnesscd unparalleled

devclopment rn Intematlonal Human nghts Law New legal reglmes havc emerged that

have tha proleclon of tndtvrdual t pnnclple at thcrr corc and a,m to llmlt ihe

tradrtronally cxclusrvc Junsdlchon ofstatcs ovcr thelr cltlzcns llPersonal nghts dtd not

rcmarn under thc solc and cxcluslvc Jurrsdrctlon of thc Jtalet under Jegal thcory and

practrce These nghts had been rccognlzed and were subJect to vanous actrons

lntemahonally. 12 Thesc dcvelopments happened at thc same hme at lntcmahonal'

reglonal as well as natlonal level.ll Spectltcally two evcnts completely changed the

status o[ mdrvrduals at rntemahonal lcvel I e creatron of wal tnbunals to try war

cnmrnels at Nurcmburg and Tokyo and maklng ofefforts to stop the rccurrence ofsuch

atrocrt,cs bydevrslng mechan$ms for the proteclo[ and safcguardlng ofhurnantty The

tnbunals lndrcated that rntematlolal law dld not only deal wlth the actlons ofstates wlth

states rathcr also lmposcd oblgatlons on J/dlcs wtth respcct to rndtvtduals /l

1.3 Thc Doctrinc of St.tc Sovcr.ignty

Thc ma1or obstaclc lo the dcveloPmcnt oflntcmatlonal law ofhuman nghts and

spccrfically rts rmplementatlon ard enforccment was thc doctrme of"state sovcrelgnty"

as recognrzed by customary lntematlonal law Consequcntly the states had fuIl and

exclusrvc authonty ovcr therr subjects Moreover rt was also not posslblc for any other

I'Chnstru Tomu-s.hal, Human R'ghls B€twc€n Idcal'sm and Rczl'sm (Ncv York o\ford U vcrsrty
Prcss,20oE),22
D D.vrd P Fors}1hc, "Th. UN and Hum.n Rrghts at Ftfty An Incrcnrcnlal bul Incompl.tc Revolunon"
Globol Govmonce l.io l,(1995) 297-318
I I Ian Bro\rmc. Pflncrplcs of Publc Intematronal t-aw (UK , o\ford Un'vcrsrty Prcss, I 992 ) 5 d
ri Eflrbulclc A & Bazuayc B, Tcachtnss on brs,c loprcs m Publ,c lnlematroml l:u (Nrgcfla AMBK
Prcss. 2014). 196

5



state to lntervcnc ln the domcstrc affalrs ofanother statc thereforc every statc was free

to deal wlth lts nahonals as lt llked There wcrc no rcstnctlons what so ever on tha

authonty of statcs over rts nahonals. In thc context of thls doctnnc lt was almost

lnconccrvable that mtemahonal law could vcst an lndrvldual wrth anynghts excrclsable

agalnsl hrs own state 15

Thls ls so becausc mtcmahonal law system ls based oo mnsent. Statcs are

lcgally bound rf they agrce to bc bound by some commrtment and evcn lf they say that

we are lcgally bound for sometirng thcrc ls sull questlon of enforcerncnt mechanrsms

How do wc punrsh for the vrolatrons of rntcmatlonal law partlcularly huma[ nghts

no.ms9 At thc cnd of thc day, agarn, states have to lmplcmcnt thqr rntcmahonal

commltmcnts and obllgatlons rn accordancc wrth mtemahonal humafl nghts stardards

and pnncrples

To make states respect afld abrde by therr rntcmatronal ob]rgahons lt was

necessary to cstablEh a set of supenor standards to whrch all nabonal laws must

confom 16 That ls why rt ls qulte true to state that mtemahorEl human nghts law rlr lts

modem shape rs purposely desrgned to llmrt thc state soverelgnty as rt lnterfbres wlth

states domestlc acttvttrcs l7

r Ntlal J.)z\I1ckrama. op c( p l7
16 John P Humphr€y Human tughts and thc Umrcd Natrons a Great Adlcnturc (Ncq york
T[nsnanonal Publ'shers lnc , 1984), 301
rrChnstrnc Mrn Wot,pka lnd Krlolcru Tsutsur, 'Global Humdn Rrghts and Sldr. Sovcrcrgntr Srrlc
Ra tr ficalron of lntemal'onal I I uman Rrghts Trcar'es, 1965 -200 I 

* Socrolog'c.l Forum 21, N o 4 ( wl tcy
200E). http /,*q w rstor oru/\lable/402 10188 (tnst acccsscd Fcbruary2l,20l6)
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1.4 Erosion ofth. Doctrinc ofStttc SovcreiSnty lnd lncorpor.tion ofHumrn

RiEhts NorrDs

The doctnnc of statc soverelgnty, rrr so far as lt related to the trcatmcnt by a

state of rts own nahonals, startcd belng crode-d by the rncorporatlon of ccrtaln human

nghts norms rn rntcmatlonal law It was a slow proccss whrch began tn the early

nineteenth ccntury.rt By thc Trcaty ofPafls lE I4, the Bntrsh and French govemments

agreed to co-operate to supprcss the kaflic rn slavcs ln 1859, a Swss nahonal Henry

Dunznt (foundcr of Intcmatlonal Commlttec of Red Cross) hlmself wltnesscd the

atrocrtres commrttcd at the battlc of Solfenno ln northcm Italy bctwecn the armles of

France and Austna, estabhshcd Intematlonal Commlttec for Ard to the Wounded (later

renamed as Intcmatlonal Commlttee of the Red Cross) Duc to hls efforts' a dlplomatlc

conference was convened rn Geneva ln I 864 at whrch slxteen Europcan states adopted

thc Convenhon for the Amcllorallon of thc Condltlon ofthc Wounded ln Armles rn the

Fleld (also known as Flrst Gcncva Convcnhon)

Thesc rncrdents mdtcate that efforts not only from countnes but also from

rndrvrduals werc on thelr way to moblllze the consclence ofworld communlty to take

steps for the protcctron ofhuman nghts ln tlmes ofpcacc as well as rn hmes ofwar

Most rmportantly aftcr the end ofFtst World War as I carller mentloned when

the map ofEurope was redrawn as part ofthe Peacc settlement of l9l9 ofwhrch League

ofNatlons was made a guarantor for the Protectron ofnghts ofmrnonbcs ltvmg wlthln

the newly carved boun<lanes, the most nponant step for thc protectlon of nghts of

rr Ibrd p lt



rndrvlduals had bccn taken. Partrcularly m September 25, 1926 a convenlron was

adopted by lhc name of"Conventron to Supprcss the Slavc Tradc and Slavery" by the

LON for the merc purpose of suppresslng slavery and slave related pmchccs

Consequently the states were requllql not to lndulge ln thcsc evll practlces relatlng to

slavc tradc

Pnor to thrs lntematronal labour Organzatronl9 (lLO) was already formcd ln

l9t9 whrch adopled a numbq of Convcntlons such as Forccd Labour Convcntlon,

1930, Abolltron of Forced Labour Convenhon, 1957 ctc for the bettermcnt of

'lntcmatronal labours" rvhrch helpcd a lot tcsollrng labor rcl.lted lssues

Thcse wcrc some of the arcas tn whrch the doctnnc of state soverelgnty had

begun to erodc and lntematlonal communlty started at least to cxpress rts concem at the

govenxncnl's treatment of rts own cltlzcns But after thc dcvastahng atrocrtres of

Second World War by those m power of thelr own crtrzcns, lt bccarne evldent how

madcquatc was the lntematlonal law on thls lssue 20

Internatronal law shll respec(s sliverelgnt) but lt ls the people's sovcrelgnty

rather than thc so\erclgn's soverclgnty Under the oldcr nottons, lntematlonal hulnan

nghts wcrc subjccl to domestlc sovsrclgnty but now no scrlous scholar wrll support the

argumsnt that human nghts condltlons are esscnhally wlthtn the domcshc Jurlsdrchon

of any statc and hcnce tmmune from lnternahonal law Internatlonal law stlll protacts

soverclgnty but thc obJect of protectlon ls to shengthen the conhnumg capaclty of a

'e ILO. formcd rn 19 I 9 rs now rn agcncy of Unricd N.uons whrch stnv.
of"Lebors" \orld-w'dc

'?o 
Nfid Ja)zwrckama, op ct p 20

8

for ma'nPmrng thc standards



populatlon fiecly to express and cffcct cholces about thc ldcntltlcs and Pollclcs oflts

govemorc 2l ln the words of Farrokh Jhabvala,22 the ternr "humar nghts" baslcally

dcscnbes and rclatcs to thc rclatlonshlp between a State or lts govcmment and lts own

pcoplc, a relahonshrp that rs second lo none tu trerng 'domeslrc' 2l

Later on wh.n Untted Nattons was created, lt rvorked cxhaushicly to frarnc a

sct of Convcntlons/Covenants to cngagc states progresslvcly to work for battcr human

nghts condltlons through co-operahon, and hlstory shows that statcs at San Franclsco

had eventually started tnaktng thelr ways to get mto the affalrs of Sovcrclgn States ln

thc name ofhuman nghts

1.5 Etrforccmcnt rnd Int.rn.tionrl Lcg.l Rcgim.

Enforccrncnt oflntemahonal Hulnan Rlghts Law has two aspects and

drmenslons Basrcally lt ls catcgonzcd lnto catcgoncs and subcategoncs at dlffercflt

forums and lcvels UN rs also an achvc pleyer fol the enforcemcnt ofhuman rlghts

through rts Charter based and Treaty based mcchanlsms whercas dlfferent regtons of

the world have also developed thetr own systcm ofprolectlon and cnforcement of

human nghts such as Europqm and lntcr-Amcncan Human Rlghts Systems

1,5,1 Crc.tion ofthc Unit.d N.tions

ln 1945, reprcscntahves of fifty countncs met tn San Franc6co to draw up the

Unrted Natlons Charter The Charter was srgned on June 26, I 945 by the representatrves

'l w M Rr€sman, "Sov.r.r gnty and Hum.fl R 
'ghts 'n 

Cont.mporary lnt.rneno nzl Le\ ' Thc A n.n.an
Joumal of Intcmatrcndl Ltn, (1990) E69, htlp //archtlcs ccnum ca rmr! pdrrcrsman 1990 pdf, L-ast

acccrscd July 25.2014

" Prof.sor of Inlcmatronal Rclatrons Flond. lntcmarlonal Uru\ crsrl y. Mlamr. Umtcd Stalc.

'?r faEokh Jhablala. "Ihc Dranms ofthc Ilum,n R'ghls Provrsrons ofthc UN {natui Ncthe uhl\
lntcrnononal Low R?flev', (1991) 7
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of thc fifty countdcs Thc Unlrcd Nahons officrally carnc lnto custcncc on October

lg45.2a T'hcrc aac as many as scvcn drfferelrt places rcfcrnng to human nghts m the

Charter but none ofthcm rs spcclfic upon the rmplementallon or enforcemcnt ofhuman

nghts. Thesc arc as follows'

Fmtly the Preamblc dcscnbcs the purPoses of U N rn thc words '\ve lhc

pcoplcs ofr}le UnltcdNahons rcamrm falth m fundamental human nghts,ln thc

dlgnlty and worth ofthc human pcrson. ln the cqual nghts ofmcn and women "

Secondly lt provldcs that rt ls one of thc pulposes of the U N "to achtcve

rntematlonal co-operahon In solvrng rntcmatronal problcms of an cconomlc,

soclal, cultural or humanltaflarn charactcr, and In promohng and encouaglng

respect for human nghts and lbr fundamental freedoms for all wlthout

dlstlnctlon as to race, scx,language, or rcll8,on" 2J

Thlrdly menhonmg the responsrbllrty of the Ccneral Assembly to rnrtrate

shrdles and lnake recommendatlons fol thc purpose of"promot'!ng lnternatlonal

m-operatro[ rn the economlc, soclal' cultural. educahon and health fields' and

asslstrng m dlc reallzatlon of human nghts and l'undamental freedoms for all

wrthout drstlnctron as to race. scx' langu,rge orrctlSlon'26

Fourthl],. '\lth a vle\l lo thc creatlon ol condrtrons of stabthty and well_betng

whlch are necessary for peaccful and frrendly relatlons among natlons based on

respcct for thc pnnclplc of equal rrghts and sclf-determlnatton of peoples"

" "Ifistory of lhc Unrl€d N.lrons'
acccss.d January 20, 2015
r5 Anrclc I ofUN Chan€r
16 rbrd Anlclc ll(l) (b)

Ltd cd Nuhon., hllp,','sa* un ore'cn/aboutur,,hr\lorv/. t-rst
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Artlcle 55 chartcrs the U N to promotc "unlvcrsal resPect fol. a-nd obscrvatton

of, human nghts and fundamenlal ficcdoms for all wlthout dlstlnctlon as [o lacc'

sex, language or rehgton "27

. Artlclc 56 furthcr strengthens thc abole nrentloned provlsron undcr whlch "all

members pledgc themselves to lakeJomt and scParate actro[ rn cooperalon wrth

thc organlzatton for tlre rchlel'cment ofthe purposes sct forth ln Artrclc 55 '2!

Thesc provtsrons were of pariunount rmportance but tle controvcrsy was that

$hethcr thcse provlslons creatcd bmdlng obltgatron on the mcmber states to Pve tlerr

subjects access to thc UN rn casc of vlolatlon of thesc provlsrons lt appcars that

Charter's clauses only contaln a plous lnjunctlon to co-operate and do not unpose any

sohd obltgatrons whrch could make states answerable before lt Fwthermore what are

thosc nghts menttoned under the provtslons of the UN Chartcr as UN Charter docs not

speak of any nght rn a nofinahve way It lust polnts out that human nghts are to be

respectcd and protectcd but there ls deep sllcncc as to whrch human nghts thesc

provlslons refcr to Thls paved the way for the adoptlon of the Unlversal Declaratron of

Human Rrghts, 1948 tsut as aPparent from the trtle, lt was a "declaratron"' hcncc had

only asplratlonal value Thereforc UN later on adopted lntematlonal Covenant on Clvll

and PoLtrcal Rrghts (ICCPR) and Intemahonal Covenant on Economrc, Socral and

Cultural Rrghts (ICESCR) so as to make morally motlvated prollslons of Untversal

Declaratron lcgally bmdrng by lncorporatmg thcm rnto ICCPR and ICESCR Thcsc

r? Ib'd An,clc 55 (c)
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covenants madc statcs partres to thcm answerablc at least beforc the respcctlve

Commlttccs estabhshed under thc same

1.5.2 Codificetion ofth. Ncwly Rccognizcd Enforcceblc Humen Rights

Thrs was thc next phasc of thc devcloPment of thc modem human nghts

convcntlons, whrch wrs to makc them cnforccablc Thts happcncd both at reglonal and

rntematlonal level At reglonal lcvel provrslons for thc systematlc revlcw and

development ofprogresslve lmprovemcnt !n human nghts compllancc wc'e madc part

ofthe marn Charters or Coflvcntrons whereas at Intemahonal lcvcl addlhonal Protocols

wcre documented and adoPtcd covenng lmplcmentahon and compltance aspccts 2c

Followrng rs the bncf skctch of Umtcd Natrons lnshtutronJ Organs for the

enforccment ofhuman flshts Speclal mcntron shall bc madc as to what place docs ICM

occupy undcr thts UN Enforc.ment S)stcm

1.5.3 Unitcd Netions Enforccm.nt slsacm rnd Individutl Compl'itrt
M.chrnism

Unlted Nattons has two tlpes ofenforcement systems/ mechanlsms

a Enforcemcnt through Charter bascd lnstltutlons/ organs

b Enforccmcnt through Treaty based lnstltutlons

ro Thom.s R vand€rvot. Intemrtronal I-aw and Organrz:t'on m Introductron. (Ncv Dclhr Sagc

Pubhcat'ons. 1998),97
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Chrrtcr Ba!ad Enforccmant

Thts type of enforcement ls camcd on tkough the organs or tnshtutlons whrch

are lhc creallon ofthc LrN Charter ltself For lnstancc Unlted Natlons Cencral Asscmbly

(UNGA), Umtcd Natrons Economrc and Socral Councrl (ECOSOC) and Human Rlghts

Counct I lo Chartcr based organs deal marnly wlth the statcs lnstcad oftndrvtduals Therr

declsrons are takcn throtlgh maJonty vohng and they rely hcavlly on NGO rnputs 3l

It v/rll bc a matter of rntsrest to menhon hcre that Human Rrghts Councrl has

devls€d a complalnt procedulc of lts own lt adoPted a very lmPortant Resoluhon No

5/l on June 18, 2OO? 12 Thls lesolubon contalns a procedurc whrch Stvcs nght 10

mdlvrdual vtctl s. groups or non_govemmcntal organlzatlons to submlt

communlcatrons to Human Rrghs Councrl agamst grcss vtolatlons ofthe human nghts

and fundamental fteedoms It does not matter whcrc the vlctlm ls or who vlolated hls

nghts Even r[ somebody has reLable or dfect knowledge of the vlolatlons' he may

comPlaln

B. Trc.ty B.s.d Enforc.mcnt

Thcrc are mne cor€ Human RlShts Treahes adopted by the Unlled Natlons

Ccneral Asscrnbly on vanous themes of human nghts They offer dlffsrent proceJures

for human nghts €nforcemcnt Thc mcchamsm operates through resPeotlve Human

{ Human Rrghts Councrl(2006),s rn mter-sov.mmcntal bodv of47 drffercnr coudfl€s whrchholds rts

'"..,o, 
on"" u y".t ro a'.cuss thc human nghrs srturnon m lhe world .nd also nakcs r€conmcndrtrons

on rhcm WorLs undcruDrtcd Natro.s
1r Bamsl€r hfaruufi Knan. Ilumrn kghls Thcory and Pnchcc (t2-horc Pzksl-afl kw tlotlsc. 2007).

45, Ofiicc of tlrc H'gh Commlssron€r for Human Rrght., lrunoh Rtchts bun.ll Conpldnt Pro'edure,

hr tp //\[.uN ohchr orer'cn/hbodtcs,4rc/co nrola,ntDrocedurc/Daucs'tuccomDlarntDrocedurcrnde'( asD\ '
I2st ecccssed Apol 27, 2014
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fughts Commlttees establlshed by thclr treatles Thc commlttees happen to bc quasl-

Judlcral forums and arc responslble for the monttollng and comPllance of the treaty

provrslons consNtrng ofspecllic human nghts by thc states partlcs to thcm.

Normally three treaty based enforcemenl optlons are avatlablc

Thesc are

I Indttdual Communrcolu.tns

2 State to Slole Cofiplanls &

3 Inquncs

Commtttees recclve petlhons from the rndtvtduals lf thclr states have

acknowledgcd thelr Junsdlctlon ln thls rcgard. For lnstance UN has adoptcd an

Intematronal Covenu l on Cw ond Pohttcal R/8/trr on Deccmber 16' 1966 whrch

cntered lnto force on March 23, 1976 Frrst Ophonal Protocol (O-P) to ICCPR has

estabhshcxl a procedurc whcrcby an lndlvrdual whosc statc has slgned and rahficd thc

Covcnant and the Protocol may bnng a petrllon beforc the HRC creatcd by the treaty

rselfl agarnst htVher slatc rn casc hls state has vrolatcd any ofthe nghts provlded rn

the Covenant

Bestdcs ICM, states may also filc petrtrons bcfore the HRC and accuse othcr

states of such vrolallons 
ja In thrs sttuatron both thc states should be party lo the

rr Arlrclc I, Optroml Protocol-l lo Incmetronal Cov€nanl on Crvrl and Pohtrc.lRrghts' 1966
r' Anrcl€ 2l of CAT, Afl'clc 12 of CED. Anrclc 7't of CMw, and Antclc l0 of OP to ICESCR and

A('cl. l2 ofOP to CRC (nol yct cnfo.ccd) seL\ a proc.duE wherc onc slrtc mav file a Fntron age'nst

anolhcr slrrc rf th. oth.r \lalc rs ro( tulfilhng thc obhgatrons undcr any of th€'c trcaxcs blforc th€

rcspecnvc Conrmrtt.c
14



Covenant/O-P and must not have rcscrvcd the relevant provlslons cnabhng them to file

pchtron agalnst one anolhcr

Inqurncs are anothcr lmportant tool for chccktng up slatcs compllancc wrth

lreaty provrslons If Human Rlghts Commrttees find any systematlc, gross and senous

vrolahons ofthe nghts by any state party to the convenhons thcy monltor, may on thelr

own lnihahve, start an rnqutry rn thts rcgard r5

Thcn there ls aflother obhgatlon upon the statcs (as the trcaty rcqulrcs) to submlt

annuals| or perrotlrc reporls to the lcspcctlve human nghts commrttecs l'Artrcle 40,

ICCPR rcqurrcs member statcs to submlt thelr aePor(s on the mcasurcs they havc takcn

to grve cffcct to the nghts ava ablc ln thc trcaty

AII these procedurcs arm to hclp gettmg human nghts cnforced thxough state

compLance but usually lt ls notlccd that membcr stales do not .Joln elther Ophonal

Protocols or reserve the rclcvant trcaty Provlslon Phlch enables or rccognlzcs

rndrvrdual's nghts to approach HRC forJustlcc Rathcr states feel more comfortable

wrth reportrng system as an alternatrvc Thrs syndromc ls all wrth the Thrrd World

Countnes, whcreas rf we look at European Human Rlghts system, lt has a vely

powerful, vtbrant and actlve lnthvt<lual complarnt procedure. lE tltough whrch

thousalds and thousands ofpeople ftom Europe file petltlons to secure thelr nghts

rr Anrcl€ 20 of LNCAT. Anrclc 8 of OP lo CLDAW. A('cle 6 of OP to CPRD Anrcl.33of(FD'
Anrclc 1l otICESCR- ,nd Anrclc 13 ofOP ro CRC (Dot ycl .ffcculc) grvc rcspcctNc Hunren Rrghls

Commrtl€ls to mqure goss vrolzrro ofhum.n nghls on thcrr oqr mrtmlrvc
16 Anrclc 45.lnlcrnatonal Co!enanlonCr!rl and Pohncrl Rrght\
17 lbrd Anrclc,{o
1t Phrlp Alslon. Appra6rng lhc U tcd Natrons Humetr tughrs Rcsmc A Crrlrc.l APprarsal (Orford

Clarcndcn Press, 1992), 4
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1.6 Evolution of Individurl Compl.int Mcch.nism (tCM) rt Intcrnrtioul

Lcvcl

Al the mtemahonal lcvel thc human nghts regrrnc has dcveloped undcr the

ausplces oflhc Unlted Natrons 3e As mentloned the protcctlofl ofhuman nghts was onc

of the prrncrple purposes of the I,tN a(' Pnor to thc creahon of the Unrted Natlons rn

1945, apart frorn a fcw tnfrcqucnt and rare crses, rndtvrduals werc nol the sub1ccts of

nghts and duhes under lntematlonal law 1l Umversal Dcclaratlon of Human Rlghts,

1948 (UDHR) was thc first step taken by the Unrtcd Nahons for the rccognrtlon and

protectlon ofhuman nghts whlch came lnto forcc rn 1948 through a Ccncral Asscmbly

resoluhon 12 lt recogntzcd both clvll and polltlcal rlghts and economlc, soclal and

cultural nghts As (UDHR) was an asPrmtronal documcnt havrng no brndrng force, the

UN adoptcd two scparatc covenants tn 1966, namcly thc lntematlonal Covenant on

Crvrl and Pohhcal Rtghts (ICCPR) and the Intematlonal Covenant on Economrc, Soctal

and Cultural Rrghts (ICESCR) ar Togcther \!rth thc UDHR thcy are called as the

Intematronal Brll of Human fughts aa

Togetherwrth lhc ICCPR thc Optronal Protocol lo the ICCPR was also adoptcd

It establlshcd an opportunrty for lndrvrduals fiom stalcs that havc ratlfied the Optlonal

le Jack Do'mclly, I ntema tronal Hu man tushts ( UsA wcs! vrcw Prc\s' 1 998), 5
o An l(l) ofthc Umled Nat'ons Chaner. 1945
4r lrurs B Sohfl. "Thc Ncw lnicmat,onal kw Prolcchon of $€ R rghrs oflnd'! ,du.ls rzthcr than Statcs"

(Collcsc de Fr.ncc l912),9

'r UN Gcn€nl Asscmbly rcsolur'on 2l7A (lll) ofthc l0d ofDc.ernbcr' 1948

'r UN Gcn€ral A\Enbly r€\olulron 2200A (xXI) of thc 166 Dcccmbcr, 1966
I Moeckl,. Drnrel, ct al, Int€mrlrond Human Rrghls l-aw (Un't.d Kmgdom Oxford U vcmtv Prcss'

2010),106
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Prolocol 1 to complaln to a commrllce (Human Rlghts Commrttee or HRC) wlthln the

UN, m case thelr nghts have been vlolatcd, agalnst thetr own states.45

It rs worth mcntlonmg hcre that ICCPR was not thc first covenant whlch

cstabLshed ICM. The first Convenhon whlch estabhshcd ICM was lntcrnrtion.l

Conv.ntion on tltc Elimitr.tior o[ All forms of Rrci.l Discrimin.tion, 1965 a6

Anothcr thmg to nolc here rs that m CERD, thc nght to complaln was Provrded wtth rn

thc pnncrpal treaty unhke ICCPR whcre rt ls proYrded undcr lts OP-l

Now comrng back to ICCPR, the purposc ofmaldng Optlonal Protocol-l to ICCPR rs

very much clearly found ftom the preamblc ofrt whrch statcs that

"ln order further to achlevc thc purPoses ofthc lntcmatlonal Covcnani on Clvll

and Pohtlcal Rlghts and thc rmPlemcntahon oflts provlslons It would be appropnatc to

enablc the Human Rrghts Commlttce lo recebe and conskler cofinunrcolons lrofi

fi(hvtduals clalmlng to be vlctrms of vlolatlons of any of tlre ngbts set forth rn the

Lovenant "

Thls mcthod of tmplcmentatlon ls avallable only to the mdlvlduals who are

subject to thcJunsdlctron ofthe Satcs Panrcs who havc rahfied the Protocol Thc nght

to commurucate wlth the commlttec ls confered upon the lndlvlduals clalmlng to be

thc vrctlms ofa vlolatlon, trcspccllvc ofthelr nahonal(y or lack oflt

'r Anrclc I ofthc Oplroml Prolocol-I lo lnlcrn2lronal Cotcnenl on Crvrl .nd Polttrcal tughts, 1966
{ Anrctc 14 oflnlcm.rron.l Con!cntron on thc Elmmaton ofall form\ of Rac'al D'scrnrnar'on. I965

'? Preanblc ofOpl,onal Prolorol-l to Inlematronal Co!.nant on C'v,l and Pollrcal tughrs. 1966
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By Optronal Protocol-l to ICCPR, Un(cd Nahons has madc otdt duals

subJects oflntematlonal law havlng nghts cnforccable agaust statcs

Lrke ICCPR we have ctght othcr Corc Human Rrghts treattes devclopcd by the

UNCA addrcssrng the recd ofthe trmc and specrfic thcmes Thc tdca bchrnd thc wholc

saga was to make rt crystal clcar that hum.n bclngs have dlffera[t t]?cs ofnghts whrch

should be rcspectcd atrd protccted by evcryonc Thercfole wc see that aflcr ICCPR

vanous othcr treahes wcre adoptcd by thc UNGA. addrcssrng dlffcrcnt thcmcs,

estabhshlng separate conrmlttces under cach of the treahes for better reahzatlon and

observancc of those nghts by the state pailes by tncorporatrng ICM mccha[lsms ln

allnost all ofthe treatles crther ln thc maln text of the treaty or lts Ophonal Protocol

Followmg rs a tcble hrghltghhng nrne corc Human Rlghts Trcatles adopted by

thc Unlted Natlons General Assembly and showng therr dates of adophon, cntry lnto

force, and most mportantly whethd or not ICM ls avarlablc' and the rclcvant

Provlslons

The table has becn prepared chronologrcally hence fl.st Conventron llom lhe

date ofadoptton rs drsplayed on lhc top followcd by the others whlch wcre adopted later

on ln sequencc. The table shows as to how htematlonal human nghts law has devcloped

ovcr decades. and how every treaty acknowledged the lmportancc and rclatlvlty of

Indrvrdual Complarnt by mcorporattng lt ln thc treatlcs as a tool to achlevc thosc nghts
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Individurl Compleint Mcch.nism undcr NiuG Corc Hum.n Rights Trc.tics

Scriel
No

N.ne of
thc
Trcatv

Drtc of
rdoption

Entry
into
Forcc

tcM
Av.il.bility

Rclcv.nt
Provision

I CEITD.s Deccmber
1965

January 4,
1969

Ycs Artrcle 14

2 ICCPR Dcccmber
t6, 1966

March 23,
1976

Ycs oP-t"

3 ICESCR Dccembcr
t6, 1966

January 3,
t916

OPtr'

4 CEDAW December
18. 1979

September
3. l98 t

oP,'

5 CAT" December
I0- t984

June 26,
1987

Artrcle 22

6 CRC! Novcmbcr
20, 1989

Scptcmbcr
2- I9q0

oP- I>

7 CMW- Dccember
18. r990

July I
2001

Arlocle'77

E ICPED- June 29,
2006

Dcccmber
21,2010

Artrcle 3l

9 CRPD" Dcccmbcr
13. 2006

Muy 3,
2008

oP*

ai 
i ol.matrone I Convenl,on on thc EIrm rnatron of A ll l-orms of R'cPl Drscn mrnnt'on. 1965

i'Adoplcd on thc samc d.lc ofrLs pnncrpaltrertv I c Dccembcr l6' 1966
50 Adopt.d by UNCA on Dcccmbcr I 0, 2008 Ent€rcd Dro Forcc on M'v 5. 20 I l
5r Adopted on October 6, I 999 and cnl€rcd rnto forcc on Deccmbcr 2 2 

' 
2000

1? CoNen(roa agarnsl Tonurc and Oficr Crucl. Inhumzr or Degr.d,ng Trc2tn€nt or Pumshmart' 1984

5' lnlcmatron l Convcntron on (hc tughls ofChrld, l9E9
5a ICM undcr thc Convcnlron h2s not cnlcr€d rnlo forcc yet ll ull b€conlc opcmuvc oncc el lcasl 10

Statc Patucs ratrfy OphonalProtocolhav'ng ICM
55 Thlswrs th€ thrrdOP adopl€d by ihc UNCA on Dcccmb.r 19 201 l , whrch allowcd 

'ndrv'dual ' 
h rldrcn

to complar ebout thc nghls avarlabtc io thcm und€r CRC end rts lwo OP \ I . Optronal Protocol ro thc

Con"cnuon on Lh. Rrshlr of drc Chttd on tI. lnvolvcmcnt of Chrldrcn rn Amrcd Conflrcl. 2000 and

optronal Protocol to thc Convcnl'ononthc Rrshrsofthc Chrld on ihc Sale ofchrldrcn, Chrld Prosirtuton

end Ch d Pomognphy,2000
56 Inlcmatron.l Convenlron on thc Proleclron of thc R'8his of All Mrgr:nr Workcrs rnd L€mbcrs of
I hcr Fam rcs. 1990

57 ICM undcr thc Corv€ntron h.s not cnl.rcd tnlo forc. y.t
5r Inlcmruonal Convcntron for th€ Protcct'on ofAll P.nons from Enforccd Dr\app.arancc. 2006
5'g Convcntron or thc Rrghts ofPcrsoas w'th D"'abrlrucs, 2006
s Adopted by UNGA or Dcccnrber ll,2006 Enl€rcd rnlo forcc on May3.2008
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1.6.1 Justilirbility RcquirG .nas for lndividurl Compl.int Nlcchrnism

The rrght to approach appropflate Human fughts Commrltce rs not that easy tt

requlres a lot of formallhes to be fulfillcd These arc morc or less same under almost

all the core Human Rlghts Conventrons A person who \trants lo avarl the nght of

lndlvldual Pehtlon mDst satlsfy the relevant trcaty body I e the Comtnrttee that the

applcant for rnstance has undcrgonc and fulfilled all the lcqurrcments before

approachrng tltc Commlttce and cruld not gctJUshcc through natlonalJustlce system 6l

Followrng rs abncf sketch of thesc requrrements'

' The complalnt must be about thc actual vrolahon ofthe treatles nghts of

an rde[tlfied person 62

Before communrcattng wtth the Commlttee, the tndtvrdual concemed

must first exhaust all domestrc rcmedlcs 6l

It must be submltted wlthln onc year after cxhaustlon of domestlc

remcdres s

An anonymous communrcatlon or one

to bc an abuse of thc rlght of Pehhon

provrsrons ts madmtsstble 65

whrch thc commtllec conslde$

or rncompahble wlth the treaty

6r As to what should b€ the tom and fomat of r communoauon. the addrcss as wcll as fie modc of
scndrng 

't 
r c, (.nurl, fa\ or by posl). tvo ann.\es h.!e b€cn addcd llJ thrs work lo 'how hos a

comrnunrcarron should look l&€ b€forc tt rs scnr lo anv of thc rclc! ant Humrn RIghts ( ommrll€c
6r Anrcle I to OP-l to lCcPR. Anrclc 22 ( I ) otCAT Antclc 2 of oP to ICESCR
61 Anrcl€ 5 (b) ofICCPR. Anrcle 3 (l) ofOP to ICLSCR
a Anrcl€ I (a) ofOP to ICESCR
6r lbrd Antclc 3 (s)



. Moreover, no communlcatlon shall bc consldercd by thc Commltter66

unless lt has ascertalned that thc matter ls not bclng lnvestlga(cd undcr

anothcr rnlcmatlonal lnvestlgatory or settlcment proccdure 6?

1.6.2 Proccdurc.ft.rAdmissibility

Thc Commtttec ls requlrcd tien to bnng any communlcatlon submlttcd to 
'!t 

to

thc attcntlon ofthc Statc Party conccmed whlch on lts parl' undcrtakcs io provlde the

commlttce wrth a wntlen explanatton ofthe mattcr and the remedy, Ifany, that lt mlght

have l?rkcn Mccltng tn closcd scsslon, thc commlttee wrll constdcr rndrvrdual

communrcatlon ln thc llght of all wntten lnfomlahon madc avarlablc to lt by $e

lndrvrdual and by the Statc Party concemcd

1.6.3 Wlrrt tl.ppe[s whcn Committcc D.cidcs. Crsc

Whcn the commlttct dccldes a casc lt ls thcn transmlttcd to thc aggncve{'l party

concemcd and the slate slmultancously A scparatc note ls aPpcndcd wlth thc declslon

rn case ofdrffercnce ofoptnlon betwecn the members of the commlttcc The declslons

ofthe commlttee although form authontatlve lnterprctallon yct are not blndlng on the

states partlcs Usually thcse contaln reco mendatlons addrcsscd to the state tbr taklng

sleps to remedy thc srtualton Thc decrsron of the Commlttcc ls also scnt to the Olficc

oflhgh Comrnrssroncr for Human Rlghts and publtshc.rl on tts wcbslte There ls no rlSht

lo appeal agarnst the dccrsron ofthc commlttce 63

6 Adrclc 5 (2) (a) ofoP to ICCPR, An,clc I (2) (c) ofoP to ICLSCR

"LN TANDONTndSK KAPOOR. lnlcmatron.l L2w, (bhorc M.n\oor BookHou\c,2010),361
d'Ofljc. ofthc Hrgh Connnrssloncr for llumt R'thts. Untt.d Notti,t\. acccss.d Apnl 15, 1015.

hrrD l,laA uhchr urr cn ltrbodrc' lbD.lrln'rr' DaEc\ tnJr\ t,lualLUrnmurt(rrr{r\ hltn

-ll



Normally all the trcary bodres haie cstabllshed varlous proccdures usually called as

"follow-up'procedures (o monltor whcther the statc party has taken stcps for thc

rmplemcntatlon of rts dectstons or not 6e

Presently thcre are nlne Unlted Natlons fluman Rlghts treatles that havc

complarnt mechanrsm (only fivc actrvc) 70 ln rntcmatlonal law and a lot ofolhers that

havc human nghts clcnlcnts and they arc patt of hunran rlghls syslem but don't have

actlvc mcchanrsms of lmplcmcntatlon or enforccment thal lndllldual can 8o for

Basrcally lntematlonal hr.rrnan nghts law rs based on conscnt glvcn by states Stalcs are

only boun<.1 rf thcy agrec to be bound The status/posltlon ofudl\ldual xr lntemallonal

law rs very narrow and hmrted

Whcn thc Unrted Nahons Ccncral Assembly was workrng on the drall of

lntcmahonal Brll of Rrghts whrch rncludcd both ICCPR and ICESCR, faccd thc

problem as to how to glve thc provlslons ofthesc lnstruments a legally blndlng charaotcr

so rt rntroduccd dlfferent procaxlures to address the lssuc Somc ofthem wcre mandatory

llkc state reportrng, and somc wcrc OPhonal llkc lndrvtdual Complarnt To grvc

hdrvrduals acccss to Commtttec undcr ICCPR, Unlted Natlons Ceneral Assenrbly

adoptcd a separalc "Oplronal Protocol'

A protocol rn rntcmatronal law ls a parl of maln trcaty and addresses spcctfic

lssues lrke enfotccment mechanlsm of the matn trcaty But slatcs happcn to be parllcs

'lbrdtu hr.mrt,onal Cov.nanl on Crvrl and Pohlrcal Rrghls, 1966, Conventton on lhc FImrn.t'on ofAIl forms

of Racral Drs.nmrn.ron, 1965, Con!cnlron .grlEst Tortur. .nd othcr Crucl. ltrhuman or Dcgndrng
Trcatmcnt or Pun rshmcnt. I 98,1. Conv€n t ron on rhc Elrmrnat,on of A ll forms of Drscnmrnal,on asarnst

womcn, I9?9, Inr€6aron2l Co!enant on Econom,c, Soc'al and Culiur:l Rrghls, 1966
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to the trcatles but not to thelr oPhonal protocols Thls happcns a lot ?l Normally slatcs

rahfy 6e treaty to savc thelr faces at lntcmatlonal levcl but whcn lt comes to glve mcans

and mcanrngs to achlcvc those nghts they play games and do not slgn thc protocols or

ln srtualrons whcre ICM hkc procedurcs arc lnbullt ln thc pnnclpal treaty llsclf, rcservcs

thcm, whlch actually arc means for the full rcallzauon of the rlghts mcntloncd ln thc

lrcatles

1.7 Significrncc of lndividurl Compl.int Proc.dur'

Human nghts remarn r.rnfulfilled promlscs for large number of peoplc

throughout thc world, dcsprtc therr rc.cognltlon ln natlonal constltutlons and ln

rntcmallonal trcahcs because of thc lack of access to cnforccmcnt mcchanlsms 72 Thc

nghl oflndrvrduals to complaln about alleged vlolatlons ofthclr human nShts to cxPcrt

bodles cstabhshed undcr Unlted Natlons human nghts lnstrumcnts ls one of the maJor

achlcvemcnls of UN cfforts almed at the protcctlon and promotlon ofhuman nghts Tl

It ts through tndrvrdual complarnts that human nghts are glvcn concrcte

meaorng In the adjudlcatlon of tndrvtdual cases, lnlcmatlonal norms lhat may

othcrwlsc sccm gcncral ard abstract are put lnto Prachcal effcct When apphed to a

TrFor rnil.ncc, Prkrsh has srsrEd ICCPR on Apnl 17.2008 and nltfi.d th. \:me on Junc 2l l0l0
wrth a lor ot rescrvzirons bul r. nol Pzny lo Prolocol_l ofICCPR *hrch grlcs 

'ndtttduzls 
acccss lo

Iluman Rrghrs Commulc. €siabl'shcd undcr ICCPR
7']ChrrlcsOlufcm'Ad.tola,'llumanRrshtsEnforc.mcnlbyPcoplcLvrngnpo\cny Accc\s ro Junrce

I].Nts. z' , Joumol oJ At'.a, aax sa. no 2 (2010) 2s8

'1 Frascr P Davrdson lnd'vrdual Human nghls Complamts I'rocedurc\ Ba\cd on Unrr.d Natrons

Trcatres ,nd lhc nccd for Rcforni LdDthtulq. Jortmlt OnlLrc
hnD romal\ La'ubr'du€ orr aLtrondrsDlay^bnracl')hotnl'a,rc onlrnc, llsl acccstd Jul, E. 20lJ
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person's realJlfe sltuatron, thc standards contalned ln lntematronal human nghts

trcatles find thelr most dlrcct appllcatron ?1

Wlthout rclevant mechanrsms and spcclfic mcans of lmplementalon, human

nghts thcory and norms could remaln mcre rhctortc on papcr 75 Effechve mechanrsms

and means of lmplemcntallon lead to thc prachcal reallzatlon of human nghts ln the

hves of human berngs It rs oflen argued ln that rcgard that the hurdles to

rmplementatron arc much hrghcr than thosc of norms and standard sethng under

mtematronal human nghts la\t

Thls ls thc only procedure avatlable tn the UN Human Rlghts treaty system ln

whrch an ordrnary person ts 8l!cn the opportunlty to bnnS the state before an

mtematlonal authonty (l c the Commlttee) to alswer about thc wrongs whtch the state

has done Morcovcr thls proccdurc affords to addrcss an lndl\ ldual casc of!lolahon by

a statc party ofrts human rlghts obllgatlons under the trcaty Thts ts a whole drffcrent

fiom thosc proccdurcs whrch arc gcneral ln raturc, lnostly state relatcd, and do not

address a parlrcular vlolatron ofa nght agatnst rndlvldual hke ICM does In thls sense.

thrs procedure works rn a srmllar manncr to domestlc legal proceedlngs

Thc adiantage ofmaklng au lndrvldual complarnt rs that a person who belteres

hrs or her nghts have been vrolatcd has an opportunlty to recelve asststance Eom an

mtematlonal expert body lhat supports hrs or hcr clarm that !lolatlon has occurred and

help hlm m gettlng adcquale rcmcdy frorn thc statc Although the recommerdatlons of

7i "guman Rrghts Trcaly Bodrcs - Pctrlrons , Hunok Rtghll Trcon Bodt?s.
hl(o //w2 ohchr orlrcnql,\lrrbod'cJoct,lron\rnilvrdu0l hr'n. I2st accc.scd March 12,2015
7r Mashood Bad€r'n rnd l\Ian'suh SScnyonto, lnlcmatronal Human tughts Law Srx Dccadc\ affcr thc
UIIHR and Bcyond (Umtcd Krngdom A\hgrtc Publshrng. 2010), l?
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the UN human nghts treaty bodles are not legally blndmg, the treaty bodres have been

glven the authouty by states partles to exprcss t}lelr exPert vrews as to whcther al)y

vrolahon of nghts, and the stalcs lntematlonal obllgahons to prol'ct lhose rlghts has

occurred ?6

Thc cxpertlse and JunsPrudence of thc commlttees havc been dcveloped over

dccadcs of monrtonng the lmplcmentatlon of the &eetres Thc treaty bodlcs cxpcct

statcs parttes to lmplemelt thelr declslons, and call upon states to provlde thc vlctrm

wrth an applopnate lemedy Notwlthstandlng that there ls no lnlematlonal pohcc force

to cnsure rts rmplcmentatlon, a dcclslon of an lntemahonal expcrt body does carry

hcavy wcrghtage as states becamc lcgally and morally bound to respcct the declslom

of the rcspectlvc heaty bodlcs and lmplelncnt thosc once they slgn and ratlfu the

rclevant trcatres or provrsrons tn good fatth 77

Office ofthe Umted Nahons Hrgh Commrsstoner for human rrghts provldes at

tbnternel ohchr org (Lts ofliclal wcbslta) hundreds and hundleds of communlcahons

rccerved from across the globe by thc aggneved natlonals of thosc siatcs whlch have

ratrficd ICM relatcd Provlsrons/ protocols under several llN Human Rrghts Treahes

whqeupon the relcvant cofiunlttees adopt€d thell oplnlonyvlew and states accepted

thelr ophlons/vlews and remedled the sltuatlon accordrngly

76 "llow to complern aboul human rrghls tr.aty vrolatrons' Inttodu.t'on to ConPldnt Prucedures,

htlp //wq bavcfskv conJcomplarl9 oroc€durcs php, t-ast rcccss.d Marchl2.20l5
?7 Ib'd
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1.8 Strtus of P.kistrn with Rcsp.ct To th. Signing/ Retificetion of ICM

rcht.d Trc.tics

Unfortunetcly Paklstan has a poor record when ll comcs to Unlted Nallons

Human Rlghts treatles For tnstancc' ICCPR, thc most nnportant ainong othel human

nghts treallcs whtch contalns crvrl and pohhcal nghis was adopted by thc Unlted

Natrons on Dcccmbcr 16, 1966 and rt bccamc effechve after l0 years on March 23'

19?6 whereas Paklstan slgncd rt on Apnl l?, 2008 aftcr 42 ycars of rts adopuon and

rctrficd on Junc 23d,2010 Pakrstan rs also not pany to thc Frrul Optrcnul Proktcol to

/CCPR whrch establlshed lndrvldual compl.rnt procedurc that allows lndrvlduals to

approach tle Comm(tee ln case thc rcspechve country has vlolatcd lts obllgatlons

under the treaty and thcreby vrolated the rrght ofthc lndr!rdual

Pakrstan rs under legal obhgatton from the datc ofratrficatlon ofICCPR to take

posltrvc mcanlngful slcPs ln order to makc surc that thc nghts rn thc covcnant arc

cnforceable domeshcally and also lo change lts prcsent laws wherc they go agalnst the

samc

Arlrclc 2 to ICCPR provrdcs

" I Each State Party to thc prcscnt Covcnant u ndeiakcs b re\Pc'l dnd b ensut e

lo all wlthln lls terrttory and subJect to lls Jurlsdlchon thc nghts recognlzed rn the

present Convcntlon wlthout dlstlnctlon of erny krnd, such as racc, colour, s€x' language'

relrgron, polrtrcal or olhcr oplnlon, nallonal or soclal orlSln, properly' blrth or othcr

status

2 lyhcrc nol alrao^'ptortled for h} etutng ltgrslolt|c or olhcr nedsu''c\'

each state Party lo thc present Coeenanl undattdlc\ b lul( lhc kcL(lttan i\leP\. tn
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accordance wrth rts constltutlonal proccsses and wlth thc provlslons of lhc prcsent

Covcnant, to adopt such laws or olher mcasurcs as may bc nccessary lo Slve effect to

thc nghts recognlzed ln thc prcsent Covenant '

Stmrlarly Pakrstan ls also not party to thc Optlonal Protocols to Convenhon on

0re Rrghts of Chrld (O'P III)71, Intematronal Covenant on Economtc, Soctal and

Cultural Rrghts. I 966 and Conventron on thc Rtghts of Persons wrth Drsab'! llhcs' 2006

allofwhrch arc ICM specrfic t e specrfically provrde lndrvrdual pctltlon Proccdurc

Followlng ls a vcry lnterestlng ?rnd lnformatllc tablc showtng the status of

Paklstan wrth respect to ntne core humar nghts treatlcs as to whcn Pakrstan srgned and

rarfied thc treaty and partrcularl) whcthcr Paklstar rs pdrl) to thc OP s cstablrshlng

ICM or not, and, !n case of ICM berng part ofthc Pnncrpal trcaty whcther Pakrstan ltas

madc rcscrvatrons or dcclaratlons over the rclcvant prouslons or not

?t optronal Protocol lll to Convcntron on thc Rrghls otCh'ld, ls89 !er adopl.d by lhc Unrlcd Natrons

Gcncrrl Asscmbly on D€cc'nbcr 201I h sp€€rfically dcals wrfi thc lndrvrdual Complatnl Proccdurc

undcr dtc Convcnt'on
27



Sfrhs of Prkist.n With R.sp.ct To llunlrn Rights Trc.tics

SigninS/R.tifi c.tion-/ICNI Stetus'e

t Dala prGcnrcd ls sath.rcd from UN Trc.ty Bodr.s Dalabasc undcr lh. hcad 'R.ponr.8 Slatus fitr

P.tEtan' at

hirp //rbrncmcr ohchr org/ hyourdlr.atyMvc\t€mal counhcs aspx )countrycodc=pak&leng=cn al$
hllo/ nd'cators ohchrore'ard hltp rlrcrtrcs un oP.I2\t.ccccs.d APnl la,2015
ro eccessron took placc
I' Pakrslan rs nol Pany lo thrs Convcntron, hllp "rndrc2lon ohchr ors . L2sl acc€ss.d Apnl 14, 2015
t': Petrsran ,s nor pany to th's Con\cnion Unrtcd Natrorls 1r.aly Colleclron Dzlab.s.,
hupitreatcr un ors'Pasc\'vreuDclarls a\p\'\rc- I RLAI\'&'nld\u no I V- 13&chaolcr'l& Ianp= cn.

L:sr.cccsscd Apnl 11.2015
28

SGri.l
No

Nrmc of
thc
Tr.rtv

Signrtur.
Drtc

R.tilic.tiot/Acccssior
Drta

Status as to
rcM

CERD Septcmbcr
r 9, 1966

Scplcmbcr 21, 1966 Artrcle l4
not

CRC Septcmber
20. 1990

Novcmbcr 12. 1990 Not party to
oP-l

3 CEDAW March 12. 1996r" Not Party to
OP

4 ICISCR Novcmbcr
3.2004

Apnl 17,2008 Not Parly to
Optronal
Prolocol

5 ICCPR Apnl 17,

2008
June 21, 2010 Not Party to

oP- l

6 UNCAT Apnl 17,

2008
Junc 23,2010 Antcle 22

not
tcservd

7 CRPD Septcmber
25.2008

July 5. 201 I Not Party to
OP

8 ICPED'' N/A N/A N/A
9 CMW- N/A N/A N/A



6

l-

So far Pakrstan has ratrficd mosl of the human nghts conventlons whlch ts

commendablc but also made lot of rcservatlons over thcm partrcularly thosc klnd of

reseryahons whrch dlrectly go agamst thc obJcct and purPosc ofthc respectlve hcatlcs

Those provlsrons are spccrfically hrt whtch dlow lndlvrduds to have recouse lo the

relevant treaty commlttec for r€drcss.

Thc only Convcntrons whrch arc srgncd and rahlied by the Pa-lostan whtch also

provrdc for ICM are Intematlonal Convenhon on thc Ellmlnatlon of All Forms ofRaclal

Drscnmrnatron (1965) and Convcnhon agamst Torturc & othcr Crucl, Inhuman ot

Degradrng Trcahnent or Punrshment ( 1984)

CERD was srgned by Pakrstan on September 19, 1966, & rmmedlatcly ratrfied on

Septembcr 21, 1966 Artrcle l4 ofCERD establtshed ICM whrch ls not reservcd CERD

belongs to thc thlrd gcnerahon category of Human Rlghts and was adoptcd by the

UNGA on December 21, 1965 Thrs conventron arms to prcvent and supprcss

drscnmrnahon on the basls of race lt strongly prohrblts raclal hatc specches and

demands complcte ban on mclsl organrzatlons

UNCAT was srgned on Apnl t7,2008 & ratrficd on June 23, 2010 Anrcle 22 of

LINCAT spcaks oflCM whrch rs also not resened. Thts conventron rs onc ofthe most

lmporlant one ln the serles of other conventlons adopted by thc Unlted Natlohs [t

addrcsscs a vcry rmportant rssuc whrch rs the prohrbltlon of torture and any other klnd

ofcrucl, rnhuman or dcgladtng teatmenl to anybody across the globe

Thcse abovc menhoncd two r e (CERD & UNCAT) arc the only UN tluman Rrghts

rmtruments out ofnlnc rn whrch Pzkrstan has not goie for reservatlons or declarattons
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as to ICM whercas Paklstan should takc the same pollcy measurc wlth the rest of HR

Conventrons
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CHAPIER TWO

ESTABLISHING STATE RESPONSIBILITY FOR TEE BREACH OF

HUMAN RIGHTS AND POSSIBLE REMEDIES

Introduction

lntematronal Human fughts Law not only offers nghts cmbodrcd ln a scnes of

Conventlons/Covcnants, but also provldcs the "mcans" arrd 'tools" to rcallze thosc

nghts. Amongst thcm sonrc are brndtng rn natute such as ''State Rcponlng Procedurc"

and some arc mcrc Ophonal such as "lndtvldual Complaln( Mechamsm" (lCM) ICM

ls onc of thc most tmportant procedurcs whtch arc avatlablc ln a number of human

nghts lnstruments whrch allows rndrvrduals to filc petrhon bcforc thc keaty bodlcs

cstablshe-d undcr vanous Human Rlghts lnstruments Unfortunately due to lts optlonal

nature and consequcntly non rdoptlon of lt or rescrvatlons on the rclevant provlslons/

ArtlcleV Protocols ofthe Convcntlons, Indlvrduals arc restrlcted to e\crclse (herr "rlght

to pelrhon" Thrs chapter ls an attempt to hlghllght that the rcservatlons on lhe

proccdures desrgnal to reallze the nghts enshnned under the Human Rlghts

Convenllons arc not vahd as these go agalnst the obJect and purposes of the

Conventlols and rt rs mdlspcnsablc for the statcs to provldc lndlvlduals access to

relevant commrllec's because It ls the only procedure rvhtch bears substantlal

srgnrficencc for the 'rndrvrduals' comparcd to the rcst ofthe avallablc optlons
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2.1 Th. Cotrccpt of St.tc RcsPonsibility .trd Obligrtions

Thc conccpt ofstate responsrbtltty and lts obhgatlons has been cvolvtng srncc

dccades Under the prescnt nomls statcs can be held hable for a number of tssues

Codlficatron of lntematlonal Humarutafian Law ln thc form of Haguc Conventrons,

1907 and Cdeva Convenhons, 1949, estabhshmcnt oflntematronal Cnmrnal Court are

some key cvents rn that drrcctlon ll

Aftcr the UN startcd lcgrslatlng ovcl human nghts, the whole honzon took a dlanatrc

charge r{

Earlrer lt was only statcs whrch could clarm nghts agatnst other slates and

demand certarn obhgatlons or dutles towards that cnd, but now not only states but

rndrvrduals are also gtven the optlon to bnng tielrowD states to answer for a.ny vlolahon

ofthe hulnan nghts securcd to them through lntematlonal leglslatlon l5

Intcmatlonal law sets standaJds to be followed by those states adhenng to the rcspectlve

'lcgal rrstruments' thal thcy must behavc wlth thelr subJects ln a certaln uay That'

ccrtam n8hts must be cnsur€d by statcs ln respcct ofthelr sublccts and where the states

vtolatc thcrr obllgatlons, rntematlonal human rrghts law grves cach and cvery rndtvtdual

an opporlunlty to approach an lnlcmahonal body t e Human Rrghts Commlttcc such as

Commlltcc formcd & cstablshcd undcr Intcmaltonal Covenant on Ctvtl and Polttrcal

It Inckc Boercfign, 'Estabh\h rg S1al. R€spo'rsrbdrly lor Brcachrng Hunrafl Rrghc I reaty obhsatrons
Avcnucs undcr UN llumen Rrghts Tr.alrcs ', ,vc//,"r/d nl\ Ittc, nohonal Lo\t Ret L.t 56.161
hrlp //roumals cambndsc ors abstmct s016507 \0900 l67l, L.st access.d Fcbruary0l.l0l5
u rb'd
r'"Urut.dNrtronsI'actShcctNumbcr7,Revl,Corrl)/,,r/Pro(../urcr.htlo'i\1\qhupannphtsr\lhc-
humah-fl!hts-
prorecL humarn qhtscascsar)drnatenal\,qcnera l!ormrent\'unfacl\hc€ls N() Tcomplar ntproccdur€/, Lesl
acc.sscd I-.bruary2.2015
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Rrghts, 1966, lntcmatronal Covenant on Economtc' Socral and Cultural Rrghts, 1966,

Convcntron agarnst Tontlle and othcr lnhuman or Degradtng Treatment or Punlshment'

1984, Convcntlon on the Ellmlnatlon of Drscrlmlnatlon agalnst women, 1979, etc,

whrch are composed ofncutral and hrghly skrllcdJurlsts oflntcmatronal Human Rrghts

Law for the dctcnnlnatlon ofthelr matter

"Acccss of tndrvtduals to Justlcc at thc lntcntallonal lcvcl, by mcars of the

exerclse ofthc nght of rndrvr<lual petrtron' a concretc exprcsslon has bcen glven to thc

recognrhon that human rlghts to bc protected are lnhcrenl to thc human pcrson and do

not dcnvc from thc s(ate"36

2.1.1 Oblig.tions und.r Intcrn.tion.l Cov.trrrt on Civil tnd Politicrl RiShts

(rccPR), 1966

Arlrclc 2 of lntcmattonal Covcnant on Clvll and Polltlcal Rlghts statcs that

"l Each Stale Party (o thc prescnl Covenant undcrlalcs to respcct and to cnsurc

to all rndlvrduals wlthln lts temtory and subJcct lo ltsJurlsdlctlon the nghts rccogntzed

rn thc prcscnt Covcnant wlthout dlslnctton of any ktnd' such as race' colour' sex'

language. rcltgron, polltlcal or othq oplnlon, nahonal or socral orlSln. proPcity, blrth

or othcr status

2. Wherc not already provlded for by cxrstrng legtslatllc or other measures, cach

statc party to the present Covcnant undertakes to takc the necessary stcps. ln accordance

wrth !ts constltutlonal proccsscs and wlth thc provtstons ofpresent Covena[t, to adopt

6 Antonro Augusb Canczdo Tnndrd€. Ih€ Ihsroncrl Rcco!cry ofln€ lluman P€rsonzs SubJc'lofrh'
kw of Nauons", Ca,,hn.lgc Joumdl of hrcrnnttundl dnd CodPoftlt^. l4i l20l2l 13.

hllp//wswotfords.holar'.hrpcomuc$,l0l09l,acDrotoso,9780l9958095E00l 0001/acoro t-
97E0199580958-(haplcr'1, bst rccdscd F.bruzry l, 2015
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such leglslatrvc or othcr mgasures as may be nccessary to glve effcct to thc nghls

recognlzed ln the present Covenant

3 Each Statc Party to thc prescnt Covenant undertales

a to cnsure that any person whose nghts or fieedoms as herern recogntzcd are

vlolated shall havc an cffecttvc rcmedy, notwlthstandlng that thc vlolatlon has been

commrtted bypcrsons achng ln an omclel capaclty,

b to cnsurc that any person clarmrng such a remcdy shall have hrs nght thereto

determlned by competent Judlclal, admlntstratlve or leglslatl!e authonhcs, or by any

othcr compctent authonty provrdcd for by thc legal systcm ofthe Statc, and to dcvclop

the possrbrlltles ofJudrcral remcdy,

c lo cnsurc that the compctcnt authontles shall cnforcc such rcmedlcs

2.1.2 Obligrtions undcr ltrt.rnrtionrl Covenlrt on Economic, Socirl tnd
Cultur.l Rights (lCEsCR), 1966 rnd lts Optional Protocol' 2008

ICESCR puts followrng obhgattons upon the statcs padres to rt

. The states undertake to take steps lndlvldually and wtth tntematlonal asslstancc

m thc technrcal and educatronal fields for the Progresslve r.allzahon of the

nghts mcntloncd ln thrs Covenant 17

Latcr on Ophonal Protocol to ICESCR was adoptcd by the UNGA on December

10,2008 and Indrvrdual Complalnt Mechanrsmwas glven under !t Prcamble of(he

Optronal Protocol to ICESCR deslgDates ICM as a mcans to "aLhteve the purposes

17 Anrclc 2, lnlcmat'onal Covcnant on Ecomn c. Socral and Cultunl Rrshls. 1966
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oftlns Covenant" and for tlut lt lncorporates thc proccdure to acccss thc Commlttee

estabhshed under the Covcnant, rn Artlclc I ofthe Optronal Protocol to ICESCR

Same ls thc casc wrth thc rest ofthe UN human nghts mstruments and those all put

oblgatons upon statcs panlcs to fulfil thcrr commrtmcnts and to provrdc all means

through whlch theli subjects can exerclsc thc[ nghts as cnshnned undcr thc treatres and

above all to provlde them wrth 'cffective rcmcdy' where thctr nghts get rlolated

Now, a srtuahon may arrse where a state though party to a hcaty, ls not firlfilllng lts

obhgatrons lt rs usually obscrved that slales do not fulfil therr obhgatlons undcr the

treahes desplte thc fact that they are partlcs to a treaty The statcs ofteII lcserve the

Artrcles whrch they find hard to act upon Somelrmcs States do not adopt Optronal

Protocols to lhe treatres whlch provldc for lhe mechanlsms for the cnforccment oftrcaty

provlslons and reahzatlon of nghts. As per the cxpcnences of the Human Rlghts

Commlttee, "lhc statcs do not alwa)'s resPcct thelr obltgatrons s!

Same rs the case w,th Paklstar, clthcr It has reserved [re provlslons granhng

rndrvrduals access to human nghts commlltaes or not adopted the OPtlonal Protocols

ThN practlce !s a glanng vlolahon oflntcmatlonal prlnclples, Preccdents and standards

Baslcally thrs was the very reason behlnd the rnclusron of lndtvtdual Complamt

MechanrsDr lhat theUnltcd Natlons Ceneral Assembly thoDght lt fit to mcorPorate ICM

rclated provrstons rn thc treatles or rn somc cases made addltlonal Protocols so that a

rr Gcncal Comm.nt Numbcr 31. CCPR/C/GC/]3, pagc 2,
slue2 ohchr orglEngl'slubodrcsftrc/ docvCCPR C GC 33 pdl Last acc€sscd rebruaryl.20l5
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procedure could bc cstabhshed for lndlvlduals lo approach Commlttces for thc

cnforccmcnt ofhuman rlShts enshrlned ln lhc rcspectlvc Instrumcnls

2.1.3 Oblig.tions undcr thc Convcnlion on lhc Elimilrtion of All Forms of

Discrimin.tior rg.inst Wom.n' l9?9 (CEDAw)

Artlcle 2 oflhc Convenllon casts followlng obllgatlons upon mcmber statcs

. Statcs undertake to cmbody thc pnnclPles ofthe cquallty ofmcn and womcn In

thelr natlonal conshtutlons or other approprlate lcglslatlon

. Slates musl adopt approPnale legrslatrvc and othcr mcasurcs' lncludlng

sanctrons whcre aPProPnatc

. Statcs must establlsh natlonal tnbunals and other publlc lnstltutlons to Provlde

effecttve protcctron to womcn under thls Convcnhon

. That thcy wtll refran from any act or practlce ofdlscnmlnatlon agalnst women

. That they wrll take all apPropnalc measures' rncludrng leglslatlon'

modrficatrons or abollshlng e\lshng laws whtch constltutc dlscrlmlnallon

2,1.,1 Obligrtions undcr Convcntion rgrinst Torturc lnd O'htr Crutl, lnhumrn

or D.gr.ding Trc.tm.nt or Punishmcnt, 1984 (UNCAT)

Artrcle 2 ofConvcntton agalnst Torturc statcs

"l Each Statc Party shall take effcctlle lcglslabve, admrnrstratrve Judrcral or

other mcasuros to pr€vcnt acts oftorture ln any terrllory under ltsJurlsdlcllon"

2.2 tndividutl Compl.int Mrchlrism es e M..Ds "To Achi'ving thc Purposcs

of thc lht.rnriion.l Cov.n.nt on Citil .nd Politic'l Rights' 1966"

It rs worthwhrlc to quotc the prcamble oflhe Opttonal Protocol to ICCPR *hrch

slates that the purpose of thc Optrolal Protocol ,s "lurther to achleve thc purposcs of



thc CovcnaDt by enabhng the Human Rlghts Commlttec, whlch has bccn cstabllshed

undcr thc treaty "lo lecelvc and consldel, as Provlded ln the prescnt Protocol'

communrcatrons ftom lndlvlduals clalmlng to be !lctlms of vlolatlons of any of the

nghts set forth ln thc Covenant"

Another tntcreshng potnt should bc noted herc, that, the obhgatlons and

responslbllltrcs ofthe statc parhcs to speclfic human nghts convcntlons do not cnd wlth

thc posrtlve stcPs whtch they must takc but also rncludc and rcqutrc thc statcs patt'es to

rcfrarn ftom any'hrng whlch could possrbly make rt Practrcally nnpossrble for thc

rcahzatlon of thc rlghts fol lnstance lf any state would rescrvc the Provrslon Srantrng

rndrvrduals access to thc comm(tee's ald' or not adopt the Protocolrn thrs behali how

a person can clarm hts nght, whlch ls gtvcn by the Covcnant

Thercfore Intematlonal Court ofJusttce has statcd ln lts advlsory oPlnlon rn the

reservatrotrs upon the GcnocltLe Convcntronle casc of l95l that reservahons arc only

ecceptablc where a) thcy are permlssrble by the treaty rtselfand b) they do not go agamst

the objects and purposes of the convcntlon Furthermore lfany state has undertaken to

adopt those measurcs whrch are neccssary to glYe cflcct to the proYlslons of the

convenhon, then lt ls more reasonablc' loglcal and cxPected that lt must refraln from

thosc measurcs hlndenng or creahng an obstacle rn the way of full realtzatron ofob.lects

and purposes of thc Conven(lon { Meantng thereby lhat whateler humafi nghts

rnstrument lt ls, tfthe procedue to reallze the nghts under lt ls htndered or banerl Lke

!q Convenhon on thc Prcvcnnon and Puflshmcnt of Lhc Cnmc of C cnoc rdc. 1948
s ICJ REP 15.29(May28. l95l)



ICM under ICCPR, thcn those nghts are mere words on paper havrng no srgnrficancc

what so cvcr

23 Strtus of lnvrlid RcscrY.tiors R.stricting St'tcs Obligttions rnd

R.sponsibiliti.s und.r Human Rights Tr'rties

As lo lescrvahons, thc Vrcnna Conventron on the Inw of Trcahcs' 1969

(VCLT), allows a state to dcclare or rcscrvc any Provlslon or sct of provrsrons whrlc

adoptlng. srgnlng or ratrfyrng a treaty but along the way also provldes tltat the

rcscrvatlonsotdeclaratlonsmustbewlthlnthepurvtewoftherclevanttrcatyandmust

not b€ agarnst the obJects and purposes ofthc treaty el Therefore wherc any declaratlon

orrcscwahonhasbcenmadewhlchlsagalnsttheobJcctsandpurposcsofthetreaty'or

whlch gocs agamst lhc splnt ofthe treaty, VCLT, does not recogntze rt el

Arhclc l9 ofVCLT states

"A State ma), uhen slgtung. ratll)lng. accePttng' approLnlg or accedmg to a

treaty, formulate a reservatron ul ess

(a) The resenatron rs prohrbltcd by the trealy,

(b) The treaty provrdes that only speclfied rcscrvattons, whrch do not rrrclude

the reservahon ln qucsllon, may be made' or

(c) h cases nol falLng under sub-paragaphs (a) and (b)' thc reservatron Is

mcompatlble wlth the object and purPosc ofthe trcaty "

'qr Jo Kl.bb.rs. 2n lntroductron to Intcmahonal Instrtutronal t2w (U tcd Krngdom Cembodsc

UmvcFrry Prcss 2002), [4

" Anrc Ic I 8, Vrcma Corvcntron on thc t2w of Trcaxcs' 1 969
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2.3.1 lntarnraionrl JurisPrudcncc on Rasarvrtions

Thcre are three comrncnts normally forwarded by drfferenl commenlators of

lntcmahonal law rcgardrng ar tnvald reservatlon or declarallon Thcsc arc followrng

a) Thal the statc shall not be bound tn rcspcct ofthat Artlclc or Provlslon rcscrvcd but

rt shall remarn bollnd by the rcst ofthe trcaly

b) That the statc by act of rcscrvatlon (whlch ls lnconslstelll wlth the obJccts and

purposcs ofthe trcaty) has rcndercrl whole ofthc trcaty rnapplrcablc thercby ceased to

bc a party to that trcaty any morc

c) That thc rnvalrd rcscrvatlon does not affect clther thc treaty or thc provlslon llsclf'

rhcrcby makrng thc whole of the treaty aPphcable lncludrng thc rcseocd Artrcle or

provlslon MaJonly ofthcJunsts have gonc for the thrrd oplton el

Thus, rescrvtng ICM rclatcd provlslons (wherc they are ln thc pnnclpal treaty

rtself) and Protocols (whlch are speclally made to provrde tor ICM). as the case may

be, rs null and votd accordlng to VCLT and also accordlng to the vrews ofthe leadrng

Juflsts ofhuman nghts, as thc ICM ls thc mean and thc way for thc rcahzatlon of the

nghts enshnned ln thc respechve covcnants Thercfore lhe obllgatlon and the

responslbllrty of thc States subslst and tndrvtduals may filc a petltlon before thc

respectrve commrttces agatnst thelr States lfthclr nghts are affcctcd 
q

rrRFn Coodm,r. 'tluman Rrghb Trcaltcs, Intaltd Rcs.rval'orls, and SEr. Constnt , nrc A etkun
512,

hrtp //\hra law h.rvrrd cd'Jf.cul(ykgoodmarrpdtuCoodmanlluman -RrthlsTrc.tr€ s lnv.hd,Reseftat
rons pdf, Lrsr .cccsscd Novembcr I l, 2014
q Gcncpl Comm.Dr Numbcr 2a. CCPRTC/21lR.v I
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. Intcmatronal communrty has also declared reservatrons ovcr

Ituman nghts trcatles htghly rmproper'e5 Vrenna Declarahon and Programme of

Actron aflirmcd plarnly lhat "all the States are cncouraged to accede to the

lntematlonal human nghts lnstrumcnts and all the States arc encouraged to

avord, as far as posslblc. the resort to resenatlon "%

In rts Ccncral Commcnt numbcr 24, thc Commlttcc under ICCPR at paragraPh

I 1 statcs that "The Covcrunt cotlsrsts not Just of the spcclficd rrghts. but of lmportant

suppoftrve guarantecs Thcsc guarantccs provtdc the nccessary liamcwork for sccunng

the nghts rn thc Covenant and arc thus csscntlal to lts obJcct and purposc Some Operate

at thc nahonal levcl and somc at thc lntcmallonal lcvel Reservatlons deslg[ed to

removc thcsc guarantecs arc thus not acccptablc "9T It also urgcd thc statcs to "acccpt

the full rangc ofobhgatlons bccausc thc human nghts norms are the lcgal exprcssron of

rhe cssentlal rrghts that cvery pcrson ls cntltlcd to as a human betng el Thercforc

guarantccs hkc ICM are an lntcgral part ofhuman rlghts lnstrumcnts whlch provrde for

the mears lo secure nghls enshnncd under thcm

Officc of thc Untted Nattons Hrgh Commrssroner on Human Rlghts

catcgoncally stated that by betng pany to tic human nghts covcnant the states assumc

q5Davrd S Jonas.nd Thomas N Srunders, 'lhc oblecl md Purposc of a Trcat) I hrec Inlcrprctrvc

M.thods". I an.t.'h t Joumol ol Tran'nahonal 14! \'ol 4l' (2010) 574

huo //works bcorcss com da! rd ronas,'li,la\lacccss.d Novcmbcr ll.l0l4
s vrcnna D€clantron and Progranrmc ol Actron. Part I'
http //sEw ohchr orq,tN,Proless'onallrlcre\!Prqcs/V'emla asD\. L:\t acLer\cd No!cmbcr 15. 201'{

" Gcncrrl Commcnr numb€r 24, by Commrllcc on lnlcmelrcnzl Covcnant on Crvrl and Pohtrc,l tughts.

On rssu.s r.latrng to rcscrv.l'ons m.dc upon ratrficalron or acc€ssron to the Colcnanl or thc Opltonal

Protocols thcrcto, or rn rclalron lo dcclaratrons uDdcr An,llc 4 I or rhc Covcnant, U N Doc CCPR/CI 2 U

Rcv l/ Add6 (1994r, hrlp. /www I u,ntr cdu hununrl!'scnconnn, hrconr2 l htm, Lrst ecccsscd

Dcc.mb..5. 2015
{ Ibrd al pragraph 4 ol Gcncral Com'ncnt 24
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thc[ rcsponsrbrhty and oblgatton to rcspcct, protect and fitlfil human nghts by takmg

all thc possrble mcasurcs at nat,onal lcvcl for lnstance maklng rulcs, laws and

regulatrons, takrng all theJudlcral or executlve stcps for the protecilon and safcguard of

ghts And whcre thc statcs have not taken any steps ln pursuanc€ of thls obllgatlon,

thc mechanlsms and proccdures avatlablc at lntemahonal levcl such as rndrvrdual

pctltlons and communlcahons arc thcre to cnsure that thc human nghts standards arc

protccted, rmplemcntcd and cnforced at nattonal levcl eq

Accordtng to 0lls rnterprctallon of Oflice of the Untted NaIons Hlgh

Commrssloncr for Human Rrghts. where thc statcs do not take approPnatc stcps

partrcularly lcgrslalvc to fulfil thcrr oblrgatrons under Human Rrghts Covcnants thcy

should at least grant thelr subjects the nght to petltron I c lndlvldual complamt so that

the Commrttecs could cntertaln thc pctltlons ald play therr adequate role accordlng to

thc respcctlve trcaty

2.4 Possibl. Av.nucs for thc Eoforccm.nt ofTrclty Rights

The UN system of human rtghts has vanous mechanlsms for the enforcement

ofhuman nghts oblgaltons anstng frorn UN made human nghts law These are elther

Chartcr bascd or trealy based cnforccmenl mechanlsms

2,4.1 Fc.turcs of Ch.rt.r B.sGd Enforccmcnt Mcch.trisms

Chartcr bascd mechantsms arc gcn€ral ln nature, they deal wlth states, tale

rnputs from NGO'S and lntcmallonal medla houses Dectsrons arc takel tl ough

e Int€matronal Human Rrghls Lrw, Ollie of th(
h( o //wx.w ohchr orq/EN/Pro fe\.ronell nlercsl/l'.!cVI n tematronalLaw asD\.

r0.2015
4t

Htgh Comntssroner.
listacccsscd Scptcmbcr



maJonty vohng Promrncnt examples are Gcneral Assembly of the Unlted Natlons,

Economlc afld Socral Councrl, and Human Rlghts Counclll00 Chartcr based human

ghts cnforcement addresscs gross human rlghts vtolatlons ln broader sense. They do

not deal wrth abuse of rndrvldual's human rrghls rather spcclflc themes ltkc slavcry,

apartherd, genocrde etc arc takcn notlcc of Resolutlons arc normally passed to

hrghlght and condemn thc vlolatlons commltted by the states and sanchons ofdlfferent

krnds are also rmposcd For tnstancc " l235 Proccdure", whtch secks to hold annually a

publc debatc mtcmatronally to drscuss major Human Rlghts ptoblems, abuscs and

vlolatlons happcnlng ln the world

2.4,2 Fcrturcs ofTrc.ty B.!Gd Enforccm.nt Mcch.nisms

Treaty based mcchanlsms have a llmltcd range ofprocedural oPhons normally

a consensus-bascd dcctslon-maklng and a non'adversanal relahonshlp wlth states The

procedurcs for thc cnforccmcnt of lrcaty bascd human nghts arc ctthercompulsory such

as "statc rcporttng" or ophonal such as "lndlvldual Complarnt Mechantsm" The

proc€durcs deal wrth spcctfic vrolatron ofhuman rlghts ofthe lndrvlduals under treaty

based cnforccment system lol

Followrng are thc promlncnt cnforccment mcchanlsms wlthln UN human nghts treaty

reglme

'm John Cheru.l and Eh(a KaczyBka Nay. lhc Lrberal Prqecl and llumen Rrghls,

Pract'c. ofa Ncw world ordcr (Ncw York Canrbfldgc Umvers,iy Prcss 2008), 221

r0r Bemstcr Zafarullah Khan, op clt p 45
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2,4,2.1 Rcporting

Rcpoflrng fcafurc !s part and parcel of all the corc human rlShts treabes.l02 lt

alms at makmg statcs submlt rcports on rcgular basts from tlme to tlmc (as menhoned

under thc rcspechvc treatlcs) about the stcPs whlch thc states have taken after the

ratlficatron for thc lmplcmcntatlon ofthc treaty Normally states do not submlt reports

on trmc afld those whlch do, do not dcplct the real slluahons and crrcumstances

happcnrng Rsportlng proccdurc ls loosc, llmc taklng, lncfficlent and cumbersome I0l

2.4.2,2 St.tc to Strt. Comphints

Thrs compnscs ofonc state party to the covcnant or treaty complalnlng agarnst

other state pany beforc thc respectlvc human nghts commlttcc for the allcged Ylolahon

of lts taealy nghts Thts proccdure bccomes opcrahve only when both the states have

acceptcd the compctency of lhe rcspectlvc commlttee and made a declarahon ln thls

r"r Aruclc 40. Intcmalroml Covcnanl on Crvrl and Pol'trcel Rrghls, 1966. Adrcle 16. Inlcmrtronal

Cor.nanl on Economrc Soc'al rnd CultuEl R'ghls, 1966, Antcl. 19, ConYcnnon asamsl I orture and

oth.r Cru€I, lnhuman or Dcsrad,ng Treatntnl or Punt\hmcnr 1984, Anrclc 18, Conv€nnon on thc

Ehmmalron ofAll Form. otDr\.flmrnalton asa,nsr Wontn. l9?9. Anrcl€ 9. lfltenialrcnal Convcnuon

on thc Ellmlnalron ofAllForm\ ofRacral D,scnm'nalron. I965, Antclc 71. lnlcma nona I Convcntron on

thc Prolccl'on of thc R'shts ofAll Mrgrant Workcrs ard Mcmbcrs of lhcrr lrm'l'cs, lggo. nrcle 35.

Conv€ntron on thc R,Bhts oI Pcrsorls wrlh D'sabrhtr€s, 1006, Anrclc a4 Convcntron on thc kghls of
Chrld. 1989. Anrclc 2e, lnlcmatronel Convcnlron for thc Prot€cl,on of All PcBon\ ftom Enforced

D6appcarzncc, 1992
r01 Monrtonng mplcmcntrtron oftll€ ml€matronal hurDan nghls tn\trumcnts an ovcnrcw oflhc cuncat
trcaty body sysl.m, Backsround confercncc documcnt prcparcd by dtc officc of rh. UN Hrsh
Commssroncr tor Human Rrshlr, Conlcrcncc h€ld from 2'{ Januery- to t-cbnury 2005,
hup //\iww un orq/csa/socdcv/cnablc,'neht!,'ahL5ohchr ddr, t:( acccsscd August 15, 2015
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bchalf.lM The respectlve commlttees try to resolve the lssue througl negotlahons and

concrLatronsl05

2.4.2.3 Inquirics

lf the rcspcctrve commrttccs rccclve any rehablc lnformatron regardlng gross,

systerrahc and grave vrolabons of thc provlslons of the human nghts trcatles by thc

states partles, may on thclr own tnrttatlve conduct lnqulncs for takrng notlce of thc

rssue Thc lnformatron nrust bc well-founded and must refer to the systcmatlc and gross

lrolatlons of thc provrsrons of thc rcspcchvc lreahes by any state Party to lt lnqulry

procedure ts a very lengthy proccxlure and takes much tlme to arnve at a proper end.

The commlttees usually appomt ncutral persons to conduct rnqurnes whrch may rncludc

vlsltmg thc temtory of thc statcs, of course wlth the permlsslon of the states, and once

report ls submltted, the states arc requlred lo submlt thelr reply to thc rcport normally

rn sx months Thc procedurc ls confidcntlal ln nature a.nd based hrghly on thc

cooperahon of the states lft

ls Artrc tc 4 I , Inlcmrrrona I Covenant on C 
'v' 

I rnd Potucrl Rrghls. I 966. A('clc 2 I Convcnlron agamsl

Torturc and Othcr Crucl, Inhuman or Dcgradr ns lrcrlmcnl or Pu shmcnl I984. Anrclc 74 lnlcmatronal

Convcntron on lhc Prol€cuor oflhe Rrghls ofAIl Mrgranl workcrs and Mcmbcrs of Thcr Frmtltcs.

1990, Anrcl€ 32 Intern tronal Convcnxon for thc Prolcctron of All Pcrsons ftom Enforc€d

Drsappcanncc, 1992, An,ol€ l0 ofthc Oplronal Protocol ro Intcrnalroml Covenan( on Ecoflomc Socral

and Culrunl Rrghts. 2OOE. An,cl. 12 otoptronrl Proto(ol to Convcntron on t-hc PJghts ofchrld on thc

Salc ofChrld. Clnld Prostrnlron.nd Ch,ld Pomognphy,2000
r05 "Humen R'shB Trcaty Bodrcs Compla'nt Proccdt.s", oll.e ofthe Htch Co nltwni lor Hunon

lRrgrrr http //s/}ry ohck orer'EN/HRBodrevT8Pctrlronn?ascnIIRTBPctruons asp\, Last rcccsscd

Scptcmber 15,2015
16 Anrclc 20 of Con\cntror egamsl rodurc and Orhcr Cru.l, Inhuman or Dcgradrng Tr.atmcnl or
Purshmcnl, 1984 Anrclc E ot Opooml Proiocol to CoDvcnuon on lhc Ellmrmuon of AII Formr of
Dlscnmln.uoo agamst Womcn, 1979 An'clc 6 of Optron.l Pror@ol lo Rrghb of Pcrcons *,lth
Dls:b rhcs Aftclc 3l of Inrcmelrcnal Convcnlron for thc ProL.ctron of All Pdsons ftom Enforccd
D6zpp€:r.ncc,l992 An'clc I I o f Opnona I Protocol io thc InEmauonal Co!€nanl on Economrc, Socral

and Cultur.l tughts.2008 An'clc 13 ofopxonal Prolocol to Conlcnlron on dlc tushts ofCl don
Commumc.uon Proccdur€ (OP III), 201 I
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2.4.2.4 lndividu.l Compl.int Mcchrnism (ICM)

lndrvldual complalnt mechanrsln ls by nature drffcrcnt fiom all of thc

procedurcs mcnhoned above It arms solely at seeklng or obtarnlng redress for an

rndrvrduel from hrs state wherc state has been found rn vrolatroD ofany ofthe nghts rn

respcct of lhe complarnant rndll/ldual Thls procedure empowers tndrvrduals to bnng

clalms oflhe vrolatrons ofthelf trcaty rrghts agarnst therr own govcmments

For lnstance ICCPR provtdcs z number ofCtvtl and Polrtrcal nghts such as nght

to Lfc, propeny, cducahon, mamagc, work, votlng nghts, formlng ofassoctahons etc ,

thesc arc speclfic nghts and whencvcr any srnglcormore nglts, ofa pcrson whose state

ls a party to thrs trcaty and has also allowcd tts 'sublects' to send communlcaloo before

the Commrttcc undcr ICCPR, arc vtolated, may use thrs procedurc after fulfilhng

certaln rcqulrcmcnts such as exhaustlng of all domestrc remcdres when hc thnks that

Justlcc ls not done to hrm and he ts sttll aggncved

Comp.rison of th. Av.ilebl. Enforccm.nt Proccdurcs .nd Ovcrriding

Signific.nce of th. Right to Individurl Petition

lf we carcfully anallzc thc avenues for the enfotcement of human nghts, we

shall amvc at the concluslon that nonc of the procedures avarlable ln drffelent

covcnants arc as srmplc, fas! pmctlcal and rcahshc as rndrvldual complalnt mechanlsm

Thercforc ofall the other optrons avatlable for the enforcemcnt oflntemattonal Human
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Rrghts Law whlch are scattdcd rn dlffercnt convenhons, the nght of lndlvlduals to

petltlon has bcen oflmmeIlsc rmportarcc.loT

Frrst of all thrs nght has grven an ordrnary cltlzen an opton to actuallzc hls

nghts agalnst hls own 'mrghty state' whlch was nc\t to imposslble ln the past Toput

lt slmplc the wcaker one has been glvcn a chance agamst the powerful The person has

bccn madc an lntcmatronal sublect whtch was once thc status and prcrogatrvc of the

'statcs' lo!

ICM has grven bfih to anew soluhon. ccnarnly a better'one as compated to lts countcr-

parts loe A pcrson can get hls remedy sooner If comPared wlth thc rest of thc

enforcemelt procedures whlch are hme taklng, tcdlous and vcry general ln nature In

other words ICM has spectficrzed thc cnforcemcnt paocedure whllc proccdurcs llkc

'state-to-statc' complarnts and lnqultles arc too gcneral and non-produchvc

It has dcnatronaltzcd thc concept ofprotcctlon ofhuman nghts and provrdcd the

pcoplc wrth an optlon unlque ln tls nalurc to clalm, secure and exerclsc thelr nghts

under the umbrella of mtematronal human nghts law whereas pnor to thrs, the nghts

could only be thc rntercsts granled and takcn auay by 'states' through dornestrc

legrslatron only.

r07 JtnusT Synon'd6, Access of lndtrrdu.ls to Inlcmalronal lnbunals and lnl€m.tonal Human R,ghls
ComplUnls Proccdurcs (InslrLuro Dc Invcslrgacroncs Jufldrcas). 488,

h(p ,brbho rufldrcas unan p\ hbro!'5l2,154 I I odl (t2sl acccsscd Novcmbcr I l, 20l5)
r0'AntonroArsusloCancadoTnndadc'Con\old.xoDofth.ProccduElCapacrtyoflnd'vrdualsnthc
Evolunon ofthc Inlematronal Prorccrron ofHuman Rrghh Prcknt statc and Pcrspcclr!.s at th.Ium of
thc Ccnfirl , Colunbru Huna Rtsht\ Lo*' R?t rc$ ,11998) 18
rrf'A, Bymcs. "An Effcctrv€ Complarnts Proc€dur. rn thc Conle\t oflntcmatronal Hunran Rrghls Law,
'Ihc UN Humar tughts Trcaty Systcm ra lh€ 2l'r C.ntury", The Haguc, K/rs?, Ldw l lcmdtbnal
(loo0) 139
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The whole conccpt of protcctron ofhuman nghts has bcen grven a ncw shapc

from 'separatc cndcavors' to that of'collcctlve guatantee' splrlt and stales arc madc

answerablc for thelr acttons co[cemlng and affechng thelr subjccts

The srgmficancc of thrs nght tn geneml ls perhaPs bcst understood rn Klyakhrn

versus Russra r,lherc the European Court ofHuman RlShts stalcd that

"Ofthc utmost nDporlance lbr thc effectl\'c operahon oflhc system ofrndtlldual

apphcatron rnshtuted by Artrclc 34 that appllcants should be ablc to communlcatc frecly

wrth thc court wll]lout berng subjectcd to any form ofprcssurc from tle authonhcs to

wtlhdraw or modlf], thetr cortplarlts"ll(r

It would bc rntercstlng to notc that Artlclc 34 of the EuroPcan Convcntlon for thc

protcchon of Humar Rrghts and Fundamcntal Frcedoms, 1950, whrch allows any

pcrson, arny non-govcmmental otganlzahon or group of lndlvlduals to file

petrtrons/complants states rn thls regard that

"Thc Hlgh Conlrachng partres undertake not to hlnder ln any way thc effectrve

excrcrse ofthrs rrght"

The UN Human Rrghls bodles may leam a lot from thc workable expertences of

reglonal Enforccment Procedures partlculally European ll I

The documcnt adopted rn lhc second World Confcrencc on Human Rrghts

(1993) by the name of'1hc Declarahon and Programme of Actron o[ Vrenna" also

"0 Klyakhrn vcBus Russra bcforc tlrc turopcan Coun ofHuman Rrglts, Junc 6, 2005

"r Anlonro Aurusto Catrcado Tnnd.dc The Acccss oflodrvrduzls to Intcmahon.l lusl'cc, (Ncw York
Oxtord Unlvcrsrty Prcss, 201I), 2E
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hlghlghted tie relevancc ,tnd rmportarncc of tlrrs procedurc and urged lts adophon, as

an "addrtronal mcthod ofprotectlon, by means ofOptlonal Protocols lo lhe Convcntlon

on thc Ellmrnatlon ofAll Forms ofDlscnmrnatlon agalnst Womcn and to thc Covenant

on Economrc, Soclal and Cultural Rtghts Dcclaratron and Prograrnme of Actlon of

Vrenna of 1993 also recommcnded statc partles lo huma.n nghts treatles, thc acceptance

ol all avarlablc optronal proccdures of tndrvtdual pcttttons or communlcatrons "rl2

What mcntloncd abovc as thc example from Europcan Human Rrghls systcm

was an attempt to show that thclr laws e-nd prcccdcnts havc madc ICM a part and parcel

of thcrr human nghts protectlon system and gllc lt, lts duc placc but unforlunalely In

UN human nghts systcm ICM has not bcen glven so stnct aPPllcahon Even then, ln

sprtc ofrts lcnlcncy, many statcs hcsltatc to slSn lt or ratlfy rt rncludlng Paklstan

If wc look cvcn from thc statcs sldc, thc othcr mcchanlsms ln fact arc

dctnmenlal to the slalc's so callcd rcspect and prcstlge Thrs rs so bccause thc Chartcr'

based procedurcs arc opcn and publtc procedurcs whlch render a state In vlolatlon lf

found so opcnly at rnicmahonal confercnces and debates lor lnstance "l253 Procedurc"

and thc resulls and resolutrons upon thc concltlslon of thcsc dcbates and specches arc

latcr on publtshcd and crrculate(Vdrsscmlnatcd across lh€ globe whlch also damagc the

tmage of thc state world-wtde

r " Anton,o Auguno C.nc.do I nndrdc. 'thc tllstonca l Rccovcry o t Lhc I I unan P.rson es Subject of the

t-aw of Nat'ons, Cdnhrulge Journul ot ln@nononol ond (o Pdtottr. Las (2012) 4l
h(p//*\$ o\ ford\cholech ro conr, t,cs l0 l09l'acorofoso 9?80199580958 001 0001 acDrol-

9 780 l995EB5 8'lhrptcr- I hsl rccdscd t.brurry 6 l0l5
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2,5,1 "Proccdurc 1235"

Thts procedurc was estabhshcd by thc resoluhon number 1235 ofEconomrc and

Socral Counql of thc Unrted Natrons lll Thrs proccdure entrtled Human Rlglts

Commrssronll4 to hold a pubhc dcbate annually to focus on gross vlolatlons of the

human nghts rn vaflous countnes,

Thc observatron and drscussron dunng thls pubhc debatc could rcsult rn the follov/tng

. A dcbatc cmbarrasslng a country

. NCO's find opportunlty to put pressure on the Sovcmmcnts.

. Passmg ofrcsolutrons condemnrng the govemmcnls for human rlghts abuses

. Charrman ofthe Councrl may tssuc a statemcnt ofexhortatlon

. Th€ govemments may bc callal to answcr for thc gross vlolabons of human

nghts.

. Councrl passrng a resolutlon calllng the govcmmcnts to take concrcte and solld

measures for protcctron ofhuman nghts

. Specral Rapporteurs may be apPorntcd to dlg out the real sltuatron

r Above all, that Councrl may call upon thc Sccunty Councll to conslder the

lssue ll5

Treaty-based cnforcement procedures also have such optrons ofgencral nature such

as lnqurry proccdures and state{o-state complarnts whlch are oflcn polrtrcally

rrr Rc\olulron numb€r xLIl of 1967
rra Unrtcd Natrons rcplaccd IIuman Rrghts Comm$sron wlth Human tushts Counc'lon March 15,2006
Hum.n tughLr Coutrcrl s e body of47 m€mbcr statcs who rrc re\pons'blc for thc protcctron as wcll as

prcmolron ofthc Human R'tsht across thc globc
I'r Bamstcr Z:faruu.h Khan, op c1r p,lE
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motlvated lnqulry procedure oftcn lnvolvcs a panel of lntemahonal experls gomg lnto

the statc for mveshgatrng thc state ofaffalrs ofmasstve and gravc vlolatlons ofhuman

nghls whrch cnds n a rcporl whlch rs pubhshed latcr on thus hrghllghtlng the state

across thc globc I16

State-to-state complar nls also mlenlltto altze thc sltuatlon ofhuman rlghts and thc

aclvrhcs done by states for dctenoratlng thc samc BcGIuse statcs so oftcn accuse onc

anothcr ofthe vrolahon oftr.aty nghts and thrs proccdule not only hlghllghts the statc

of affalrs at global lcvcl but ts also consldcred harmful for thc mutual rclatronshtp of

the statcs

The only proccdure left ls lCM, whtch does not hrghllght ot mler at@twlEe the

thrngs wlth the samc lntenslty llke otler procedurcs and works stnctly ln a Judrclous

manncrsothat none of the parttes I e statcs or mdlvlduals fecl cmbarrasscd and ensurcs

that rndrvrduals gct thcrr nght from the states amlcably ll?

ln sprte ofall thls many statcs rncludrng Pakrstan have not adopted thrs mechanlsm

Paklstan has becn party to number of human nghts hcatles but lt has clthcr rcserved

ICM enebhng provrsron or not adopted the Optlonal Protocol to ICCPR whrch allows

rt, thereby rendcnng th€ rcaLzahon ofthose nghts ncxt to tmposslblc

116 Monrtonng lmpl.mcnlauon of thc Inlcma0on.l Human Rrghts Instrumcnh Ar ovenrew oflhc
Cuncnt'lrsty body S)stcm, B.ck$ound Confcrcncc dcumcot prcparcd by Omc. of thc UN Hrgh
Commrssroncr on Human tughr"\, Frfth scsson of thc Ad Hoc Commrrtcc on a Co,nprchcnsrvc and
Intcgml lntcmehoml Convcnhon on Protcctron end Pmmonon oflhc Rrghts and Drgn'ly ofPeGons wth
DNrb rr'cs.2007 wsv un ors/csrsocd.\/cmblonshlsahcsohck doc. tzst acccsscd January7.20l6
rr7 Antonro Augusto Cancado Tnndadc, op crt p 46
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Another card pleyed by thc statcs rs that thcy srgn thc trcaty and plcdgc therr

commrtment to natronalzc lt and submrt reports wrth rntcrvals. Thls attrfudc ls totally

absurd Flrst ofall, state-reportlng and process rnvolved m rt are mcre formaLtles whlch

have no mrtlgatlng effecls rn real tcrms as to the vlolatlon ofhuman nghls Moreovcr

thls pohcy ofthc statcs to submlt rcports does not conlnbutc to mrhgate thc cffects rn

rcal terms rs to the vlolatlon ofhuma, nghts whlch go on as usual.

Indoor sesslons normally hcld at mtervals of four ycars are not aJushficatlon rathcr

a poor dcfcnce for lrngenng on the detenorahng srtuahons ofhuman nghts

NGO'S (thc most dependablc sourcc of lnformatlon for thc Comrtuttecs) can

bnbed easrly as to the happcnlngs and clrcumstanc€s of srtuatrons.lll Ycars pass

wrth no sohd results.

Thesc mcchanrsnrs also do not addrcss thc spccrfic rssucs of ordrnary mcn .nd

womcn Thcse are by nafure pollhcal and cumbcrsome wrth more or lcss general

honzon whrle ICM rs the only avarlable procedurc whrch rs for thc ordlnary people It

ts the only proccdure whrch grvcs the provrsrons real meanrngs and purposefulness

So thc questron anses that whal should be donc to makc states rcalEc the[

rcsponslbllltres and obhgahons towards adoptrng and acknowledgtng thts procedure In

order lo do that, thcre are vanous ophons through whlch statcs may be remrnded of

ther treaty obhgahons for mstance through lntemahonal condemnattons or r poslUon

bc

on

Irr Adccba Azz Khan, "NGOS. thc Judrcrary and Rrghrs
Pohttcs')' CaD'b tlC. Joumol of lnlcrnotbhol
hllo rroon a clrcl orq uL roumal,arlrclc,5l. L.st acccss€d

5t

rn Banghdcrh Just anolhcr tacc of Panr\an
o cl Conrcrunt. Zax, (2012) ,60
January 7, 2016



of sanctrons ln the narne of bad human nghts rccords and prachces so lhat thc states

could be pressunzed to mend thelr \^/ays

2.5.2 ElGmcnt of lntcrn.tionrl ColrdcEtrrtion

As hrghlrghted abovc, statcs do not fulfil their human nght obhgatlons nonnally,

unless they are pressunzed There were occalslons where lntematlonal law cven allowcd

lntepentlon rn thosc states whlch were vrolatlng humao nghts masslvely and

systemahcally lle Wrth the mceptron of thc modem era of human nghts law, \ anous

changes have been seen lnducmg respect to human nghts treatres

For lnstancc, Unrted Natlons has adoptcd and cmployed several measurcs to

make states rcspect and fulfil therr human nghts oblgatlons. such as " 1235 proccdure '

ofpublrc condcmnatron whrch has been dlscussed 1n gteat dclarl rn lhe foregorng Thcsc

klnds of achvltles hke passrng or adophon of resolutlons regardlng human nghts

slfuatlons at rntematronal conferences, semrnars and meehngs burld pressure over the

states of lltematronal communlty whrch becomes dnvrng force for the statcs to take

posrtrve steps for the prolectlon ofhuman nghts and lirndalrrcntal freqloms

Srmrlarly lntcmatlonal Human Rrghts Organlzatrons llke Amnesty

Iutematronal, and Human Rlghls Watch, play a prvotal role for the protectlon ofhuman

nghts by conductng erhaushve rnquhes and lnvestlgattons ligunng out the state of

vrolahon rn drfferent countflcs across thc globe They also rccommeld stcps tobe taken

by the govemment for fulfillng thcrr domcshc and rntemahonal obhgatlons aud

'rq L N Tandon and S K Kapoor, op crl p 223
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responsrblhtles onglnatrng from both natlonal and rntematlonal law rcgtmes Thctr

reports are hlghly rehcd upon by UN and tts agencrcs

2.5.3 Senctions "As MG.ns" To Induc. Rcspect For Hum'n Rrghts Obligelions

Anothcr trend whlch has crncrged as powclful tool for rnducrng cnfolccment of

human nghts ls lmposltlon of sanctlons l2olntematronal sanctlons are powerful

Intematlonel tools whrch erc employed by cllher Intcmatlonal Organlzatlons (llkc UN)'

powerful countncs (hke USA and UK)' or powerful groups ofCountnes (llkc European

Unlon) forobtalnrng deslred rcsults Intematlonal sanctlons are ofdlfferent l,?cs such

Economlc Sanchons

Polrtlcal Sanctlons

Mrlltary Sanctlons

. HumanltananSaIrctlons

Most of the sanchons are polrtlcally mohvated but UN has now frequently

rccourscd to put sanchons for obtatnlng compllance wlth human nghts trcaty reglmes

For lnstance the UNSC sanctlon agalnst Iraq ln the wake of lts attack on Kuwat ln

1990 l2l A glanng examplc of the sanclron ls the Us-Sanctron upo[ South-Alirca on

account of rts apartheld prachccs 122 Dtscnmtnatron on account of colour or race ls a

r?oJucsII l-cbovrc. tn}(Voctcn. "Th€ Cost ofshamc lnlcrnauonal Organzauons and Forcrgn Ard rn

llre Puorshrng of llum.n RrghLs Vtolztot\" Jourllal of Peace Research' (2OO9t 19'97,

hrips /blocs c;nrmons scorqclowr cducr,k\o.tcn/filca201li l0/Jounul-ol-Peacc-Rcscarch-2009'

!ebs!qj9:91pdl l-a.st acccsscd Novcmbcr l5 20ls
Dr Baclc Bulnn Suk "Economrc Srnctrons Asarnst Ilumen tughls Vrolatrons Corne Lole S'hool,

lntcr.Udvcnny Gr.duatc Sludcnt Confcrcncc Prpcrs. Papcr numb€r I l' (200E)

htrp //scholarstnp la\i conlclledu/lps clacp/ll Lrsl acccss.d J2x,ruary'1,1016
11? lbrd P 50
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human dghts vlolatron and therefore US lmposcd cconomtc sanctlons on South Afilca

so that lt c-ould mend lts ways and end thls evll Practlce drrough taklng neccssary stePs

2.6 Europc.n Union Stcps for Inducing Rcspcct for Hum.n Rights

Europcan Unron ls also followtng the samc path rather wlth more vlgour and

produchvrty Apart fiom rdtroduqng economtc sanctrons European U on (EU) also

offers rnduccmcnts of venous naturc to obhgc rcspect for mtemallonal and reglonal

humen nghts trcaty rcgrmes r2l For rnstance EU has hnkcd the bcncfits of duty free

taade across the European Countnes (for the developlng countncs) wlth thclr slgnlng

and rahfyng the respectrve human nghts covenants end conventons Thosc who wlsh

to acqure Gcncralzed Systcm ofPrcferences (CSP) PLUS,12'status must also do thc

satnc,

2.6.1 P.kistrtr Gr.ntcd Gcncr.lizcd Syst.m ofPrclcrcncc (PLUS) St.tus

Pal(lstan was granted Gcnerahzcd Systcm ofPrefercnce (GSP) status by EU on

lts ratlrymg thc UNCAT. and wtthdrawrng most of lts dcclarattons and resenatlons

from ICCPR and UNCAT respcctrvcly. GSP Plus status rs a scheme ofconcesslons on

tanffs on the cxports ofa country to Europcal Unlon Statcs

'21 Phrl'p Alsron, rhc EU and Ilunian Rrgh(s (O\ford O\ford Uflvcrsrty Prcss i999)747
I?a Thls stznrs ,s grantcd by Europcan Unron rc do€loprng counlflcs to h.lp thcm crpon rhcr producls
m thc Europcan UDron Markc6 It hclps d.vcloprns countn.s to panrcrparc m lntcmalronal Trad€ and
g.ncnrc mor. r.vcnu. whrch could bc ul'lz.d for thc emdrcahon ofpov€ny lJsually thc countncs arc
chrrscd wrtb l.ss dulrcs on thc'r producls wh'ch cnt€r EU MrActs Rcccn(ly Pakr\tan was EantcdGSP
PLUS r1a1us becau* of $h'ch Pahsian hed bccn cxcmptcd trom pey,ns any son ofduly \I hatso€v€r for
r panrcular pcnod of rmrc
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Accordrng to Dally Dawnlz5, EU has llnked the gantmg ofthls status wlth stnct

comphance wlth 27 human nghts convenhons, both [lN and Rcglonal

Accordrng to a report pubhshed by Lahore Charnbcr of Commerce and lndustry

(LCCI)r26, these 27 Conventrons arc catcgonzcd as under

. Elght ofthe convcnhons arc envrronmental related

. Other Erght relate wrth thc ghts ofLabours and thcrr condrtrons

. Seven are l{uman Rlghts Convcntrons (mostly UN)

. Threc are narcohcs tclated Convcntrons

. And one Convcntlon dcals wrth Corruptron

European Unron rs also dlscussrng the rssua ofcaprtal punlshmcnt wlth the govcmment

olTicrals-ll7

Thesc economrc mducements and rn other cascs sanctrons play an lmportant

rolc for obtalnmg state's respect lor hunran irghts lreatles Inlernatlonal Organlzalrons

and forums must also rnsrst, rn addltron to strcsslng and lnsrstlng upon rahficahons of

HR mstrumcnts, that states must glve thelr lndlvlduals access lo those means and

procedurcs whrch are rmportant for the rcahzalron ofnghts under vanous human nghts

covcnanls and convenhons

l'?r EU d.l.gatron d'scuss.s Peksran GSP Plus srztus. dcatfi pcfl.lty rcma,ns conccm. Rcpo hv ildteen
//a'del, httD i/sw dawn comhcwvl169340, l2st ,cccss.d March ll, 2015rx 'Slztus of GSP Pllrs lrs Inrphcet'oN end b.ncfiLs for Patustzn' Indusl.€s . 2015
hrlp //wwu cornmcrcc sov okl,paqc rd .1422, t..st acccsscd March 20, 2015
r" Europcan Unron-EEAS ( Europ€atr E\lcmrl Ac(ron ScMcc). EU r.'rcrrtcs rr-s pnnc,plc srand agarnst
thc dcath p.nally. World rnd Europ.an Day as nsr rhc dcarh pcnalty,
hrl o /,t€.s curopa .u/dclcsat rons pahstap'prcss_somcl all ncws,ncq s,'20 t 5,2010201 5 0l €trhlp,
I:stacccsscd Novcnber 15. 2015

55



Even World Bank, now takcs mto account huma-n nghts sltuatlons ln a country bcforc

grantmg loan or entcnng lnto zury cconomrc engagelncnt l2l Multtnahonal comPanles

and rnvestorc do not rnvest rn a country wlth poor human nghts records

All these thrngs and other measucs llke non-lnvcstment, blocktng of ards and

donatrons, ccssahon oflntemahonal trade and sanchons arc very powerful mccntlves

and tools to secure thc comphancc wlth statcs human nghts obhgatlons

Perhaps thrs rs hrgh trmc for the states to realtze that thc concept ofsoveretgnty

has changed. Intematlonal human nghts law has takcn deep roots mto the domestlc

actlvrtlcs of thc Statcs, Countncs follow "lntcmatlonal legal order", and customary

!ntematroflal prachccs All the countnes havc bccomc lnterdcpendcnt rn thts global agc

and thc common drvrng factor of rcletronshlp betr'rccn ctvthzcd natlolls ls "humdr

flghts" l2e

We adhere to the cconomrc pohctes of Intematlonal Monetary Fund (lMF) and

take hugc loans from World Bank ard yet our sov€rerglty rcmarns rntact We lie{uently

recoursc to arblters and negotlators for thc resolutlon of htcmatlonal dlsputes and wc

submlt to thelrJunsdlchon and y€l our sovsclgnty remams lntact W€ recctve mllttary

ard and grvc our sorl to lntematronal forccs wlthout loslng our sovcrergnty How then,

a panel of crghtcen mdepend€nt, rmpartral and hrghly quahfied members of Human

Dr Va.run Caun .nd Srn cloppcn, "lluman tughL\ Bascd Approachcs to Ddclopmcnt Conccpls.
Evrdcncc, rnd PoLcy Rcscarch Workrng Papcr, (Jenuary 2012) hllp /i*.lyw gsdrc org/documc ,
hbnry/human-nshts-bas.d-approachcs-toicvclopm.nt conccpts-€vrdcncc-and-polcy/, (t-ast rcccsscd,
March 10,2015)
r1'q Oona A Halha%y, "Do H uman R rghts Trcaucs Makc e Drficr€ncc )' (2002) Fdcultr S.holarshe
.Serrff Papcr 8J9, htto //drortalcommons law vale edu/fss oaoers/83g l-ast accc\s€d Novcmbcr
15.20r5
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Rrghts Commrttee under ICCPR or under other Human Rrghts treahes, could possrbly

vrolate our sover€lgntY?

States must understand that thc moment thcy ranfo any human nghts

rnstnrment, they assume obhgatlons and responslbllttles and becomc bound by the

provrslons of the trcaty They undertekc to takc all apPropnate steps for thc rcahzahon

ofnghts enshnned under thc lnstrumcnts, thcy urdcrtake to provtdc "effec(lvc rcmcdy"

rn casc the provlslons got vlolatcd, and they also undertake to create no obstaclc ln

glvmg effect to the provtslons of thc Covenants Therefore the statcs must acccpt thc

Junsdlctlon of the Commlttees and cnable therr tndrvtduals to access lnlernatlonal

Justlcc by ratlflng the ICM related Provlslons or Protocols as the casc may be Bccausc

nghts ln papers havc no meanlng w(hout "mcdns" to rcallzc them

5',7



CHAPTER TIIREE

HUMAN RIGTITS ENFORCEMENT TIIROUGII INDIVIDUAL COMPLAINT

MECHANISM; A HARD CASE FOR INTERNATIONAL HUMAN RIGHTS

LAW

Introduction

Desprte the avarlabllrty of bastc human nghts law and consensus over the lmportance

of the same, lhcre are senous problcrns of lts e[forcemcnt and lmplemcntatton

Although Unrted Natrons (LIN) offcrs vartous mechartsms for human rrghts

enforcemclt but, thc treaty bodtes cnforccment system ls much better than tts

counterperts of the Charter based enforccmcnt and lmplcmentatlon It ls sald that,

Human fughls Conrmlttccs unllke lluman Rtghts Counctl "have proved a success arrd

arc performrng a valuable and rmportanl role tn the field ofhuman rlghts procedurcs",

but lhrs rs nol samc for cvery country. The most lnlportant lmPlcmentatlon Proceduc

re lndrvrdual Complarnt Mcchanlsm (lCM). ls declared'optronal' rn the rclevant

trealres hence 'commlttees' arc hclpless untll and unless states become partles to those

procedurcs and therr relcvant provlslons whrch enable peoplc to access commlttee for

the rcdress of therr flghts Thercfore rt rs an aoknowledged fact that human nghts

healres have ueort /rr.rl ulrcnal necha tsms and procedures ofenfor.ement becarse of

whrch they are not posrtrvely contnbutrng towards any enJo),ment Thls rs due to a

nurnber of rcasons somc wlthn the UN Structure for rnstancc. 'Powerlcss Iluman

Rrghts Commrttecs' and somc outslde lt lbr rnstance'States so-callcd Soveretgnt)'' ctc

What arc those rcasons becausc of whrch rmplemenlatlon of Intematonal Human

Rtghts law rs hrndcrcd shall bc drscussed rn thrs Chapter
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3.1 Limitrtio s of Intcrn.tion.l Humrn Right! Lrw With R.spect To lts

Enforcamcnt

Intcmatronal law works wtth thc 'free wrll' ofthe stales '[ree Consent' theory

postulates thls thmg vcry clearly that a state becomes bound by an Intcmatlonal rule or

regulatlon only rfrt has grvcn lts consent to bc bound by lt To Put lt slmple, consent of

the state norms thc basls of thelr tesponstb ftes and obllgatlons undcr Intemahonal

Human Rlghts Law, otherwrse there ls no rntematlonal pollclng whlch could cocrcl!cly

compel a state to follow any tntemahonal custom or pnnclple even wlth rcspcct to

human nghts Jus Cogcnsrlo berng thc only exceptron and lntcmatlonal l{uman Rrghts

cnforcement mechanrsms or procadures are far from belng recognrzed as Jus Cogens

bccausc ofdrffercncc ofoPlnron upon lt

Human nghts treatlcs bclngpart oflntemahodal law ln gencral also suffer liom

thls shortcommg and lt $ up to the statcs to consldcr them blndmg ovc! them or not l3l

Theory of'Auto-Llmrlatron' also furthers and supplemcnts lhls contentlon that lt ls state

whrch can hmrt rtselfas to commltmcnt wlth any lntematlonal obhgahon We have seen

that due to thrs shortcomlng evcn the Unrted Natlons General Assembly (UNGA) has

made Human fughts alld therr certaln cnforcement procedures such as Indrvrdual

Complz;fit optrunallhcreby leavrng rt free for the states to declde to assume obhgatlons

under lt or not and states often refuse to assumcupon th€m any Intematlonal obllgahons

'l0 Also kno\n as "prccmptorynorms drcon. ofthc most rmpona.tand basrc pflnc 
'plcs 

of rntcmatronal

l.w whrch rs accept.d by th. con ty ofn.noN collcct'lcly end fton !h,ch no dcrosatron r\ pcnm(t€d
as such Thcrc rc rcry f€w noms whrch ha!. got thrs srztur for fftzrc. prohrb'hon ofslalcry m en)
fom or shap. r\ aJus coscn. torhrr€, pracy, Benocrdc ar€ allJu\ Cogcns
rrr W Ofuatcy-KodJoc. Human Rrghis and So.retrcs m Trans,lron Causc\. Consequcnccs, R€spotrscs
(USA Un'tcd Natrons Un'vcnxy Prcss, 2004), I08
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w,th respect to thclr'sub-Jects' The dtlemma Is that IIN calls ICCPR and ICESCR

legally brndrng lnstruments and cven thcn lt Provldcs thc statcs wlth opportunlty to

rescrvc or denounce thc treaty provrsrons as and when they w$h For lnstancc Alhcle

12 ofFlrst Optronal Protocol to Intematlonal Covenant on Clvll and Pohtlcal Rrghts,

1966, slates that "Any statc party may denouncc thc Prescnt protocol at any bmc by

wnttcn notrficatlon addrcsscd lo the Sccrctary-Gencral of the Unlted Nattons"ll2

Artrclc 20 of Intcmatronal Covenant on Economlc, Socral and Cultural fugIts, 1966,

repcats the same thrng that a statc may dcnounce thc prcsent protocol at any hme.lll

Thc soft naturc of these so calired legully bmdng mstrunrcnts has made rt hrghly

rmpossrblc to sccure rmplcmentatron and cnforcemcnt of thc nghts enshnned and

rncolporatcd ]n them

Moreovcr the greatest lacuna of Intcmattonal Human Rlghls Law ls that lt lacks

an executlve authorrty to enforce lts dcclslons The glarlng example of thls are the

Commltte€s formed under vanous lntemahonal Human Rtghts Trcatles such as

Commlttce under lntcmahonal Covenant on Clvrl and Pohhcal Rrghts (ICCPR),

Commlttce undcr the Convcntlon on thc Ellmtnatlon of All Forms oI Drscnmtnatton

agarnst Women (CEDAW), etc

'r':Anrclc 12, FFt Oprronal Protocol lo lntcmahonal Colcnanl on Crv rnd Pohtrc.l Rrghls, 1966 ll
should be noted herc that Opt,onal Protocol I lo ICCPR. grlcs Hunr.n R'ghls Conrmlttcc cstabh\h€d
undcr rt thc pow.r to rcc.l\e pct'nons atrd compla'nls ftonr ihc mdrlrdu2l( of th€ countfl€s who arc

'! Anrclc 20 ofOptronal Protocol to Inrcmatronzl Covcnant on Economrc, Socnl and Culiur.l Rrghts
20oE Thrs Prorocol kx) llkc ICCPR s grvcs powcr to thc Conmntcc csl2hlrshcd undcr rt to rcccrv.
pctrtrons and comnunrcalrons from thc mdN'duals ofthc countflcs who are panrcs kr (
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3.2 Enforccmcnt Problcnls with thc Unitcd Nrtiorts Ilunt.n RiShts Systcm

3.2.1 W..kncsscs of Humr[ Rights Committ.c

1oday, wc havc rlozen of Intemattonal Human Rtghts rnstruncnts whlch do

have wrthrn themselves drfferent procedurcs for the rmplcmentatron ofthetr provrslons

but all those pr<rccdures or mechanrsms ul ch are cffectr\e hle ICM are 'optlonal as

hlghlghlcd beforc. crcatlng a paradoxrcal sltuatlon It's hke wc havc the necessary

'substantrve Law' but lack thc 'Procedurc' to acttvatc ll To put lt slmplc, lfthcre be a

law definrng a crrme docs flot provrdc a mechantsm to complaln or lodgc an F I R rn

case ofrts belng commrtted, how on earth that r,tr'lc definlng thc crtme would be uscful

Today as rt happcns, thc human nghts treaty bodtes whrch are charge-d wlth the

rcsponslbllrty to cnsurc lhe compllance of trcaly plovlslons are helpless rf 'shtes' do

not acccpt thelrJunsdlctlon and authonty m that rcgard

Moreovcr even lf states accept thc Junsdlchon or authorlty of Commlttces to

rccclvc complarnts from the cltlzens of a partrcular country whrch has allowed thcm to

do so. even then lts declslon's and comments are ofpersuasrve or asptattonal value and

are not blndrng upon the statcs to carry them out rn lettcr and sprnt

Oth€r proccdures or workrng methodology of the Human Rrghls Comlnrttees

are also not cffectlvc and frurtful for sccunng comphance of lhe statcs for Human

fughts Trcaty provlsrons Artrclc 40 ofthc lntemahonal Covcnanl on Cl\ rl and Polrtrcal

Rlghts, 1966, spcaks ofa procedure whcre the sla(es are requrrcd to submrt reports to

the }Iuman Rlghts Com,nrttec cstabllshed under the Covcnant aboutthe "tncasurcs they

havc adoptcd to glve cffbct to the ghts recognrzcd" under the Co\cnalt and "the

progrcss made ln the enJoyment of those nghts". f)n recetvtng those rcports the
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Commlttee shall study them and thcn pass such gcneral comments, as It rnay consldcr

appropnate thcreon ll' But the Covenant rs $lcnt as to the scope and authonty ofthose

Gencral Commcnts whrch rt shall gtve or thc nafure, slg ficancc and status ofthc same

r c whether thcy shall be brndmg on thc state or not These loopholes ln the Covenant

make !t very dlfficult for the process to work effectlvcly and cfficaclously

3.2.t-t Committccs Ar. Not 'Courts'

A'couft' as dehncd by Black's Law Drctronaryll5 rs, "a 8olemmcntal body

conslstlng ofone or more Judgcs who slt to adJudlcate dlsPutcs and admlnlsterJustlcc"

lf we go by thls dcfiDltlon, human nghts commlttecs are not courts becausc thcy alc

called as "Panel of Experts" rather than "Judgcs" and ther so-called dectstons are called

as "Oprnrons or Vrcws"l16 not ".;udgmcnl" whlch of coutsc arc asprratronal thcrcforc

rt's a vcry baslc problcm rn thc way ofcnforccmcnt or obtalnlng comphancc from thc

statcs.llT So much so that the "proccss of fillng comPlalnt" ls not dcslgnatcd as

"petlhon" rather as "commutucalron"lll. Probably the makers ofthc Optlonal Protocol

had thought the word "communrcatron" to bc less harsh, gentle and easlly drgestrble

than thc word "petrllon'by the soverergn statcs Thts shows qulle clcarly how soft thc

status of Intcmahonal Huma[ Rrghts Law ls ln tcms of enforcement,

rr' An,clc,l0. Intcmatronal Covcnant on Cr! 
'l 

.nd PoLircalRrgh6, 1966
rrr Hcnry Campb.ll Bla!k, Black s LaE Drcltonary (USA Bryen A G.rncr- Edrlor rn Chrcf 2001), 8rh

Edruon, 1068
| !6 Adrclc 5(4) of th€ Opt'onal ProtocolJ to Inicmatronel Covcnanl on C 

'vrl 
and Polhcal Rrghls. I 966

lr7 Raluca Davrd. Cohpatattv Studr of Thec Inte,nanomtl Hun'on Rryht\ StstL,ns antl thetr
Enforc.nrcnt Llechan$n\, htlp , ssm com abslrzcl= I 56f495. hst acc€\scd No! enbcr 2]. 20 I 5
r'r ll s word has bccn uscd rs such rn vanou\ pleces of thc Optronel Protocol,l of lhc Intcmatronal
Co\cn.nt on Crvrl rnd Pohtrcal Rtshls, 1966 fonnshncc n lhc Pr..mbl€, end also m Anrclc I
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Thrs ls truc ofall thc human nghls commlltees I e none of thc Commlltccs ls ln

a posrtlon to cnforce or to compcl a statc lo ciury out rts recommendatlons or oPlnlons

Thc commlttces also lack lhc power (o lmpose sarctlons, rn case ofnon_compllance on

lhc part ofstatcs lro Probably ltmttatrons on thc powcrs oftltc Commlttccs are lntcndcd

lo lure inaxrmum of the statcs to bccomc partlcs to the trcatlcs but the llmlted Powcrs

of Commrttecs bccomc a scnous lssue whcn lt comes lo lmplementahon and

cnforccmcnt of the trcaty provrsrons

3.3 Applic.bility of Internrtiontl Humrr Rights L.w .nd lssucs of

N.tion.lizrtion of Hum.n Ri8h1s Ttclti.s

Anothq problcm and rmpedrmenl tn thc way of enforcemcnt of lntematlonal

lluman Rlghts Lau ts "nattonallzauon oflntcrnatlonal hurnan rlgh(s lnslruments" Thrs

baslcally relatcs wrth lhe theory as to whcthcr lntcmatlonal Humao Rlghts Law dtrectly

.pphes to a statc or tt has to go through certaln domestlc proccdurcs such as adophon

and maktng o[ drafl "Acts/ ncccssal,.r' donlcsllc lcglsl,rtlon\" to lncorporale ll lnto

domestlc legal system

Relatlonshrp bctween tntcmatlonal law and statc law has been a lnatter of

drscussron lor decadcs Before the modcm delelopment of lntcmatlonal law lt was

consrdcrcd that thrs law only regulated the relallonshlp among slatcs whercas the

munlcrpal law or the law ofthc state rcgulated the relatlonshlps ofrndrvrduals wrth thetr

'r'John Ch.rvct and tls. Kaczynsla Nry, thc L,bcr:l Projccl and lluman Rrghts,
Pnct'cc ofa N€w world Ordcr(Ncw York Ca bndsc Unrv€mly Prcs 2008),217
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statc and lDdlvlduals rnter se Now, thls dlscusston has rarscd dlffcrent theoncs

regardnrg the appllcabrlrty oflntcmatlonal La\tr lnto the domeshcJunsdlclton ofa state

As a mattcr of fact, prcscnt rntematronal law not only tcgulates and manages

thc relatlonshlps of stales but rt also takes lnlo conslderatron the affatrs, lntcrests,

advanlagcs and dlsadvafltages ofrndlvlduals l e lntematronal law has expandcd to the

lcvel whcre lt nolv conslders 'rndr duals' as rls 'subJccts' and as such cxtcnds lts

applrcabrhty to them

Thrs drscusslon rnvolvcs two very rmportant theotles whlch arc momsm and dualtsm

3.1.1 Monism end Du.lism

MonEts bellevc that munlclpal or domestlc law and rntemahonal law are

basrcally two facets of thc samc phcnohcnon meanlng thcreby that both thc t)?cs of

law are not separate rather they arc unlficd ln a statc whlch bellevcs rn monrsm,

lntematlonal law needs not be madcpart ofdomcstlc law through necessary leglslatlon

Once a state bccomcs party to a treaty, that trcaiy becomes enforceablc

rmmedrately Therc rs no nc€d lo get rahficatron ofthc soverergn body ofa country m

rcspect ofa hcaty rfthc country rs monlshc Ratlficatlon automatrcally makes the treaty

part ofdomeshc law The qhzcns ofthe monlshc nahon may !nvoke the provtslons of

that treaty bcfore the domestrc courts and thc ludges becomc empowcred to take rnto

consldcmtron that trcaty and as such glve thelr Judgmcnts accordrngly lt goes on so
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much so that aJudge ln a momstrc sralc may declare a natlonal law null and vold lfthe

samc gocs agarnst an lntcmahonal treaty to whtch hts/her state rs a parly Ir0

In Cermany, lntematlonal law (any treaty to whrch Germany rs a party) has the

same status as the natlonal law To vtew thls from hunran rtghts perspcctlve, lt's vcry

bcneficral bccause rfany country ls monlstlc and also ls a party to a human nghts trcaly,

say, Conventlon on thc Ehmlnatlon of All Forms of Dlscnmrnallon Agamst Womcn,

vrolales rts prouslon, thc aggncvcd Pcrson may go before munrclpal court by tnvokrng

thls law but thc problem ansc when the country ls not momst, whlch means, that lt

bcheves rn duahsm

As rt happcns most of thc countrlcs of the world are "Duahstrc"lal rncludtng

Pakrstan and they have to nahonalze thc lntcmatlonal commltmcnts under any trcaty

to glve lt cffect ln thc domestrc spherc Had Paktstan becn a monrstrc country, Human

Rlghts Treahcs and therr rclevant enforccdcnt mccha sms would hare actlvatcd as

soon as Pakrstan becamc the party but thc story ls otherwlse

Under the Conshtutron of Islamrc Repubhc of Pakrstan ln Artrcle 97 under the head

"Extent ofe\ecuhve autho tv ofFederallon". lt stales that

"Sublcct to the Constrtulron, lhe executlve authont) of the fcderalton shall

extend 1o the matters wrth respect to whrch IMa1hs-e-Shoora (Parhament)] has power

rao Promncnt monrsuc slalcs rncludcs 
'nteraln 

fmncc, Grcec., Auslrra, Nclhcrlud\. Belgru,n, Japar,

Swrucrland Sparfl. PonuEal. Rurs,a. l uri.e) elc
rar Promrnent dual sr rc statcs rncludc\ rnlcreln Ufllcd Kngdom. Australra. P.hitan, Ir n. Saud'

Arabra, I ndra, Iir.cl, Swcdcn. llaly. Norway crc

65



to makc laws, lncludlng cxerclse ofnghts, authonty and Junsdrctrotr rn and rn rclatlon

to arcas outsrdc Pakrstan "142

lf we Lnk thrs Artlcle wrth "Clausc 32" of lhe Fourth Schcdule to thc Constltuhon,

thmgs get clear as to the authonty whrch has the powcrs to lcgrslate or makc

commrtmcnts regardrng Intematronal Treahcs and Conventrons Clause 32 baslcally

enumerates thc powers of thc Parllamcnt to lcglslate rcgardmg Intematlonal

Convcntlons and Trcales It runs as follows

"lntematlolal treatles, convcntlons and agrccmenls and Intemetlonal

arbltratron "l'3

Thercforc Pakrstan lrke many other countrlcs ofthe world rs a duallstlc country bccausc

an lntcmatlonal Treaty or Convenhon does not automatlcally start applylng on lts

temtoncs unlcss the same has been trarslated as such by the Parllament ofPaktstan as

hrghlghted above That rs why, whcncvc. Paklstan bccomes party to an lnstrument lt

has to gct rt rahfied through Parltament or Majhs-e-Shoora to glvc effect to the

provlsrons of the heaty and the procedures of lmplemcntahon or enforcement glvcn

under rt Thrs also corresponds wrth "Speclfic Adoptlon Theory" for the

lmplcmentatlon oflnlcmatlonal human nghts law lnto ihe domestlc sphere whlch says

that Internatronal Human fughts law cannot be dtrcctly enforced rn the field of

state./munrclpal law and ln ordcr to get lt cnforced tt ls lndlspensable to make 1ts speclfic

r'2 Anrclc 97, Corlrltuhon oflslamrc Rcpublrc ol'Pakslaa, 1973
Ir Clausc ]2 rn Founh Schcdulc Pan l, Conshlulron of Isl.mc Rcpublc ol Pakrslan, l97l
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adoptron To put lt slmple lntcmatlonal law only apphcs tn any country lfthat country

adopts lt through proper channel l{

Now, thc srtualron rs as already drscussed that Intemahonal Law gencrally and

lntematlonal Human Rrghts Law berng part of lntcmahonal Law partrcularly grves

much morc lmpofiancc than ncedcd 10 'state's conscnl' Human Rrghts Law alms to

sccure lhe nghts of humans rrrcspectlve of the cnforcemcnt mechantsm or procedutc

through whrch rt happens Thc states when they become pany to any treaty undertake

certarn rcsponslbrlrtles and oblrgallons such as to effectrvcly lmplemerrt the provlslons

of the trcahes or maklng sure the avallabrlrty of thosc human nghts as lncorporated rn

lntematlonal Human fughts rnstnrmcnls to thelr subjccts For these purposes lhcy

pledge to carry out certarn measures such as makrng ofnccessary leglslatloD rn natlonal

parlamcnts or law makrng body to grve cffect to those flghts (dual-rsm)

Now as thc practrccs of the states shows, to dcmonstiate thclr so called lorc,

req)ect and support for the cause of human nghts statcs undertakc to take nccessary

stsps rn tha! drectron and to leglslate whereas they do not The queshon rs that what rf

the statcs do not r,aronalEe ot legtslule domestrcally any Intemallonal Human Rlghts

mstnuncnt, but rcmarn partres to the treaty

My contenhon and stance ls that whcre the states are monrstrc that ls lo say

wherc thcy do not need rntemal leglslatron. Intematronal Human Rrghts Law d[ectly

apphcs on thcm and they becomc sublect aller becomlng partres to rt and wherc thcy

need to lncorpomte Intcmahonal norms rn the form ofmumcrpal law they should do rt

It'LN Tandon and SKKapoor, op crt p l4l
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on pnonty basts or else they should allo*' Humon Rtghts Commltee s to con\kler

Indirdual Co plonts to gNe ellecl to lhe lreoty Pt orrsrcns unless and unt nattonal

leg$lahon m lhat diecton 6 tldertoken

3.4 Strt. Soy.r.ignty .s .n lmp.diEcnt to lndividu.l Compl.ilt Mcch.nism

Sovercrgnty as rs normally understood, ls thc authonty ofa govemmg body to

govcm wthout any sort of lnterfcrcnce from outslde ol extcmal sources or to thc

cxcluslon of all extcmal clemcnts ln common words a statc ls deemcd to be sovcrctgn

when lt rcgulatcs, and rs not regulated tn lts lntemal affalrs

If wc look at Intematlonal Human Rlghts Law from thls perspcctlve, we would come

to know that lt rs purposcly desrgncd to llmrt state sovcrelgnty Intematlonal lcgal

systcm ofhuman nghts queshons and Put llmltahons on statcs practlces wlth respect to

human nghts, rt gves prcfercnce to lndlvlduals ratlcr than stales, and lt bchcvcs that

states wcre madc for onc purposc whrch ls the protcctlon and enforcement of human

nghts of rts subJects It grves mdrvrduals nghts and grounds to clalm thosc nghts,

pn!rlcges, and falr treatment agalnst thc[ own state

It qualfics thc absolulc Junsdlctlon of states ovel thelr subjccts, lt makes states

answerablc bcfore rntcmatronal bodles specrfically estabhshcd for thcse purposes

Ths accountabrhty goes agarnst the absolute sovereunty pnnclple of states Statcs

usually do not want any assrstance (not to talk about dlctatlon) ln lts lntcmal matters

partrcularly human nghts States do not want to be made answcrable beforc a panel of

;unsts workrrng undcr any human ghts commlttee say Commrltcc establrshed undcr

Intematronal Covcnant on Crvrl and Polttrcal Rrghts (ICCPR) States do not want any

checks and qucstrons over whatevcr thcy do wrth refcrencc to thelr subJects Statcs
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msrst that human nghts of the lndlvlduals, mlnontles or !ndrgenous peoplc should not

bc ofa matter ofconcem to lntcmatronal lcgal system All thls rs clalmei by the statcs

ln thc name of "soverclgnty"

Hrghly paradoxtcal nature of lntematlonal Human Rlghts Law appcars to have

no placc to stand agalnst lt rathcr the conscnrbascd theory ofoblgahons Proves to be

a stalemate bccausc states would only be bound when they wlsh to and even after

cxpressrng thrs wtsh they arc ftec to ralse objcctlons, put rcservatlons and declaratlons

where they feel rnsccure about so-callcd soYerclgnty belng vlolated.

Thcreforc, thc pnncrple of state sovelelgnty' has proren so fat dle blggest obstaclc to

the lmplemcntatlon and enforccmcnt of Intematlonal Human Rlghts Law and normatlve

strength of thrs branch of law has becn gcatly cunatled due to restnctcd access to

enforcemcnt procedurcs

3.5 Nlisgivings, Skepticism .nd Conccrns ofThird World Stat's

Thrd world states havc thelr own ldcals and perccptlons about human nghts

They consrder the procedure and enforcement mechanlsms a tool and method to

rntervene rn thc aflalrs of these socro-cconomrcally backward countncs There arc lot

of mrsgrvmgs about lt Thtrd world countnes do not want to be part of thts proccdure

as they thlnk fiere are vanous othq thlngs whrch should be worked upon on Pnonty

basrs Ia5 Economtc and soclal condrhons of lnost of the thtrd world countnes do not

permrt them to go for thrs change Poverty, hunger, development arc thelr mrc concems

and nght of acccss to lntcmatronal Justlce through tndlvldual complalnt or lndrvldual

"5w ofuatcy-Kodtoc. op crt p ll2
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pctltronJlkc ldeal modalltrcs are very low on lhelr llst of pnontres Most of the

govemments of thlrd world counhrcs havc been undcr the suzerarnly of Frrst world

countnes, many of them stlll have dlclators a.nd monarchs who pay no hccd to these

pnnclplcs cnshnned rn the covenants. It's very hard to expect poslhvc slgnals from cven

the dcmocratlc go!ernments ofthlrd world countnes what lo talk about those m whtch

therc rs autoqacy or wherc the declsron makrng poweG rest wlth authontanan rulcrs

arld dlctators Thcrcfore undcrdcveloped or devcloprng counmcs of thc thrrd world

would never acccpt thrs pnnctplcbltndly as they have therr own reseratlons and fears

They also accuse UN for lakrng srdes wrth the pnwerful blocks of lhc world where

human nghts vrolatrons arc not addrcsscd and lt seems that UN could only see and bc

concemed wlth lhose vlolatrons happcnlng rn thc thlrd world countnes. Mushms world

rs partlcularly subJcctcd to thls krnd ofdrscnmlnahon

For lns(ancc, ln lndran occupled Kashmtr, massrve abuses of human nghls are

beug commrtted srnce decadcs People arc torturcd, kldnappcd and abducted, ktlled,

women berng raped Systemahc g€noclde ls commrtted by Indran army Thousands and

thousands of unmarked graves havc becn drscovercd Intemalonal Human Rrghts

Oiganlzatrons and NGO s such as Amnesty Intcrnatlonal and Human fughts Watch

have conducted exhaushvc rnvestrgatrons and made lt crystal clear that lDdla has been

rn vrolatron of thc most basrc human nghts of the people of Kashmrr but the Unrted

Natrons seem llot concemed wrth thcsc glaflng vlolahons, lnstead lndla ts looktng

forward to grab permanent seat m thc Secunty Councll of the IJN to further rts

mahcrous arms tn thrs reglon partlcularly alld rn the world gcncrally Any sanchon liom

UN or USA? Any notrce by thc mrghty powers of the west (the torch bearers ofhuman

nghts)2 No On the other hand tlN, USA and the rest of the wcst take l/ery httle inne lf

70



any to rmpose sanchons ofall kmds lncludlng econonrlc and mllltary to stop Paklstan

or lran desprte of dozen clanficahons alld arssurances that these are for the peaceful

dcvclopments rn thc field ofnuclear technology US has always found drctatorshlp morc

conve cnt to pursuc lts Soals ln Paklstan and as such supportcd all thc mllltary lcaders

throughout thc hlstorybut lts rcpresentatlves nevcr stop spcaklng about the blesslngs of

democracy. ls thls not a h)?ocnsy and worst form ofdlscnmlnatlon?

To add to tlus hlghly drscnmrnatrve bchavror Intcmahonal Cnmlnal Court

(lCC), rndrcted Omar-al-Bashrr under threc heads of the cnmcs r c genoctde, cnme

agarnst humanlty and war cnmes and also rssued hls arrcst warrant but ncver thought

to rndlct Honorablc lsraeh premters for thc dcvastatlon and havoc they caused to

rnnocent Palesbnlans

Thesc doublc standards arc also a brg rmpedlmcnt for thc dev'lopDg or undel-

devclopcd states gencrally and lslamrc states parhcularly to adhere to the lofty

pnnclples thcse rnstruments offer whlch ultltnately affcct the Unlted Nahons Human

fu ghts Enforcement mechanlsms

3,6 Rcscrvttions; ln Obst.cle to Humrn Rigllts Enforccment

ln Chaptcr two, thc status ofrescrvatlons under Intcmahonal Hurnan Rrghts law

has been drscussed at length Hcre lt wrll be appropnatc to hrghhght anothcr drmenslon

of thrs frequcntly adhered to prachce of the states that they so often reserve llrose

provrsrons ofthe human nghts lnstrumcnts whlch they llnd hard to act upon Otrce they

reserve tlrern, the provlsrons stops berng appllcable to the statcs and they go scot_frec

from any habrlrty whatsocvcr whrch they mlght have assumed, had they not reserved

those provrsrons
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Human Rlghts Commrttee, formed under ICCPR, ln lts Cencral Corlnentlr6

no 24 drscussed ln grcat detarl the lssucs relahng to rescryahons or the declamtlons

madc by the statcs panrcs upon mtlficatlon or acccsston to the pnnclpal covenants or

tllclr protocols. It strongly asscrted rn thc first paragraplr ofthe Gcneral Comment that

"the numtrer ofrcsenalrons, thelr contcnl and therr scope may undelmlnc the effectlve

lmplcmcnlahon ofthe Covenant and tend to weaken respcct for thc obhgatlons ofstatcs

partrcs" la7 Thts ts so becausc oncc a statc leserved arny provlslon or a sct ofprovrsrons

of a treaty, rt mcans (hat the siatc does not accept any responslblllty or obhgahons

whatsoevcr to the cxtent ofthose provlslons and hencc thc body establlshed lo mon(or

the complrance of the treaty or supcnntend rts effectrvcness feels handlcapped as to

questronrng the rescntttg s/a/e about the commltments whtch werc there m those

provrsrons whrch the state has reserved, thereby creatlng a wclrd sltuatlon

As lt happcns, wlth rcfercnce lo Intematlonal fluman RlShts Law, statc's

prachccs show that they have becomc partles to thc trealres hke ICCPR. or ICESCR

but they have erther rcscrved the provtston grantmg the Commlttecs estabhshed undcr

those treatrcs the powcr to reccrve cotnmunlcatlons liom the peoplc of that coutrtry

complalnlng about the vrolatron of thetr nghts, or, thcy arc not pany lo lhc relevant

Ophonal Protocol whlch provldes the detarled framework as to how ICM wrll work

'e Adoptcd by rhc Commrltc€ zr rrs IIS2 mcctrng (finy-sccond ..ssron) onNo\ember 2, I994
r" Gcncnl Commcnr 24, by Com'ttcc on Intcmahonal Covcnant on Clv and Pol't,cal Rrghls, on
rssucs rchlng to rcservalrons md€ upon mtrfic.lron or accdsron to thc ColcDanl or th€ Optron.rl
Protocols ihcrcto. or rn rcl.lron ro delaralrons undcr Anrclc 4 1 o t thc Covcnant. U N l)oc CCPR/C/2 I /
Rcv I / Add 6 ( 1994) htlp //w'r'w I urnn cdu'humann Vgcncornrtu hrcom24 htm. t-a\l a. ccss€d Dccembcr
5 20t5
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Unfortunately thc reasons lle wrth the !ery nature of thc Intcmahonal Human

Rrghts Law whrch rtself provldes statcs to make rcservahons or evcn to denounce lt

after they have ratlfied rt
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CONCLUSION AND RECOMMENDATIONS

Conclusion

Human Rrghts Law has sccn remarkablc changcs aflcr the crcahon of tie Unrted

Nahons L.lN whrch was created m thc wake of Second World-War has brought to

sudacc a number of Conventlons for malntehmg pcacc of thc world and partrcularly

for thc protectlon ofthc rrghts of'lndlvlduals' fronr thelr own statcs Thcsc convcntlons

work as a staldard for thc states to follow ln thclr natlonal Jurlsdlchons Thesc

convcnhons arc not mere substantrve ln nafurc mther they also prorrde for a numher of

procerJural optloN through wluch thc nghts provldcd ln the convcntlons may bc

realr-z.ed

Prachccs ofthc states show that they gcnerally become Partles to the treatles but

alsorcservebesldcssubstanhvemanyofthcProceduralpro\Islonsthcrebyblockrngthe

channels and modcs through wluch thc nglrts were expcctcd to be clalmed and sccurcd

lndrvrdual Cornplatnt/Communlcatlon ls one of those lmportant proccdural tools to

"achrcvc the purposes" ofhuman rlghts lreatles

Unfortunately present Intematronal Human Rrghts Law ls not blndlng stncto

sensu lt rs a soft law hcnce has vallous shortcomlngs and lacunas for lnstance the loo

frequent prachce of thc states to put reservatlons upon the human rtShts treatles and

denuncratron clauscs wlthln the treatlcs deplct thc soft, k)ose and non-blndmg nature of

IHRL

Reservmg a substantlve Provtslon ls though allowerl but rescrvrng a 'procedural

provlsron' to benefit from the rest of the treaty ls ln uo way ln accordance wlth thc

acccpted Intemahonal JurtsPrudence uPon Human Rlghts Treatlcs Accordlng to thc

'14



Vrenna Conventlon on thc Law ofTreatles, 1969, stlch reservatlons whrch arc agatnst

the 'object and purposes' of thc treaty halc no lcgal cltect

States also take shcltcr behrnd therr so_called sovcrclgntlcs to avold

lntcmatlonal checks and lgrlote the baslc fact that the purPoses behtnd the concept of

'state' rtself was nothmg elsc but to protcct and scourc rcspeci for hunan belngs and

thelr nghts

In prescnt tlmes, Indrvrdual Complamt Mechantsm ls worktng first, under thc

UN frame-work and second, under the Regronal Human RlShts Reglmes such as

Europcarl Unlon or Afrlcan Unton Unllkc the UN Human Rlghts Enforcement System,

Regronal Hurnan Rlghts Mechanlsms are successfully worktng across the resPectrve

regrons becausc thc states co-operate wlthout any prcJudlce or rescn atlons Thousands

ofpeople reglster complalnts agaxNt thelr own govemmelts for thc !lolatlons ofthelr

nghts grantcd to them by thc reglonal human rlghts convcntlons and not a slngle

government blocks thls baslc nght to petltlon Thls rlght ofAccess to Justlce ls ho\* ever

blocked by thc devcloplng statcs bccausc thelr so-called soverelgntres are morc sacred

and human rtghts condlhons prarseworthy

It should be realtzed by thc 'soverergn stales' of ftc developtng natlons that

ICM rs the most harmless and rmportant procedurc among those avatlable and does not

vrolate thelr 'honour' Thc Commlttees mandated to carry out the purposes o[ the

Human Rlghts Treatres do not put sanctlons on the States rather they asstst' ald and help

'rndrvrduals' get thclr rlghts back from lhe very slalc whlch vlolatcd lt by requcstmg

the State rtself
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Wrthout relevant mcchanlsl[s and specrfic means of lmplementatlon, human

nghts thcory and norms could remarn mele rhetonc on paper Thc hurdlcs to

lmplemcntatron are much hrgher than those of norms and standard sethng under

Intcmatronal Human Rlghts [,aw and lt ls always the effectlve mecharrsms and means

oflmplcmentatron whlch lcad to thc practlcal rcallzatloD ofhuman rlghts ln thc hves of

human berngs
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RccommGndations

lndrvrdual Complalnt Mcchanlsm should be made compulsory rather thafl

optonul fi the Covenants and Conventlons lfte that of State-Rcportlng

Proccdure

All the respcctlve Human Rlghts Commlltecs under thelr Covenants and

Conyenhons should bc glvcn lhc powc6 slmllar to that of the court and thel

Junsdlctton and authonty should bc madc compulsory upon the states

Statcs should not rescrve lndlvtdual ComPlalnt Procedurc bcrng the only vrable

proccdural tool for the proper reallzatlon of thc nghts cnshnned under IIN

Human Rrghts Trcatlcs

Pakrstan should bccome pa.ty to core ICM related Optlonal Protocols of UN

Human Rlghts Trcallcs

Natlonal govemmcnts shoulal co_opcrate wlth the Human Rlghts Commltlees ln

place ofavordtng thts harmlcss procedulc

Nahonal Courts must follow all the ludrcral pnnctplcs ln dotng lustlcc so that

the people do not feel aggncvetl anrl recourse to other methods aIld charncls for

vmdlcatlon ofJustlcc

Aslan Countnes should bulld a consensus upon maklng lts own regtonal human

nghts setup scekrng guldancc fioln European or lfltel-Arnencan Human Rrghts

Systcms for better protectlon of Human Rlghts where acccss to Justlcc ls easy

and avallable to cveryone
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ANNEXES

ANNEX AI'I

l\tod.l ComDl.int Form

For communlcatrons under

. Optlonal Protocol to the lntcmatronal Covenanl on Clvll and Pohtlcal Rlghts

' Conventron agalnst Torture, or
. lntematlonal aonventlon on the Ellmlnahon ofRacral Dlscrnnlnatlon

Please rndlcate whch of the abo\e Proccdules you are lnvoklng

f)ate

I. Infor .tion on th. comPltiDrnt:

Name

Natronalrty

Addrcss for corrcspondencc on thls complalnt

Submlttrng the communlcatlon'

on the author's oun behalf

on bchalf of another Person

r4t www 2 ohchr or8lcngl'shibod'cJdocs/anncx I pdf
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Frst namc(s)

Date and place of brrth



I If rhc complalnt rs bemg submltted on behalfofanothcr Pcrson ]

Please provtdc the followlng personal dctalls of that other person

Narnc

Nahonahty

Addiess or current whercabouts

Flrst name(s)

Dalc ard placc of blrth

lfyou arc aclng wlth the knowledgc anrl consent ofthat pcrson' pleasc provlde that

pclson's authorlzatlon for you to brtDg thls complamt

Or

Ifyou are not so authonzed, plcasc cxplarn the nature ofyour relatlonshlp wrth thal

person and detall why you conslder lt approPnatc to bnng thls

complalnt on hls or lrer behalf

II Strt.cotrc.rncd/Articlcsviol'tcd

Namc ofthe State that rs elther a party to the OPtronal Protocol (ln the case ofa

complalnt to thc Human Rlghts Commrttc€) or has madc the relevant declarahon (ln

the case ofcomplarnts to the Commlttee agalnst Tortule or lhe Comml(tee on the

Ellmmatron of Raclal Dlscnmlnatlon)
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lll.

Aflrcles ofthe Covcnant or Convcntlon alleged to have been vlolated

Exhaustio[ of domcstic r.m.dics/Applicrtiol to othcr itrt'rnrtiotr'l
Procadurcs

Stcps taken by or on bchalfoftrc allcgcd vtctrms to obtarn redrcss wlthln thc Statc

concemql for thc alleged vlolatlon - detall whtch proccdures have been pursued'

rncludrng recourse to the courts and o$cr publlc authofltles, \rhlch clalms you havc

madc. at wluch tlmes, and wlth whlch outcomcs'

lf you havc not exhausted these remedtcs on the basls that thclr apphcatlon

would be un<luly prolonged, that thcy would not be effectl!c, that they are not

alallable to you. ol for any other reason. please explatn your reasons ln dctall

Havc you submltted the same matter for examrnahon under another procedure ot

rntematlonal lnveshgahon or settlement (e g the Intcr-Amencan Commlsslon on

Human Rlghts, the EuroPean Court ofHuman Rlghts, or the Afrlcan Cornmrssron on

Iluman arrd Peoples' Itghts)?

If so, dcta whtch procedure(s) havc becn. or are betng pursued. whrch clarms

you have made. at whlch !mes. and wlth rvhrch outcomes
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tv. Frcts of th. compl.int

Detall, m chronologlcal order, the fac(s and clrcumstenccs ofthe allcged vlolatlons

I[clude all mattcrs whlch may be rclcvant to the assessmcnt and consldcratlon ofyour

pa(lcular case Plcase cxplarn how you consldcr that the facts and clrcumstalces

descnbed vrolatc your rrgltls.

Author's srgnaturc

[The blanks under the vanous sectrons ofthls model communlcatlon stmply mdlcate

\rhere your rcsponses arc rcqutrcd You should take as much sPacc as you need to set

out your rcsponses l

v. Ch.cklist o[ supPorting docum.ntrtion (coPics, not origitr'ls' to bc

.BclosGd with Your comPleinl):

Wntten authonzahon to act (lf you are brlngtng tlte complarnt on bchalf of
another person and are not othcrwlse Just, fylng thc absence ofspeclfic
authorlzatron)

- Decrsrons ofdomcstlc courts and authont,es on your clalm (a copy ofthe
relevant nattonal leglslatlon ls also helpf'ul)

- Complalnts to and decrsrons by any other procedure oflntematlolal
rnvestlgatlon or settlemcnt

- Any doicumcntatton or othcr corroboratlng evldcncc you Possess that 
.

subitanttates your descnPtron ln Part lV of the facts ofyour clalm and/or youl
argument thai thc facts discrtbed amount to a vrolatlon ofyour rrghts
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lfyou do noi enclose thls lnfomlatlon and lt nceds lo be sought sPeclfically from you,

or lfaccompan}1ng documentatlon ls not provlded ln thc worllng languages ofthc

Sccretanat, the conslderaton ofyour complalnt may be dclayed
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ANNEX BI'9

MODEL FORM
FOR SUBMISSION OF COMMUNICATIONS TO THE

COMMITTEE ON THE ELIMINATION OF DISCRIMINATION AGAINST

WOUNX UXNTN THE OPTIONAL PROTOCOL OF THE CONVENTION

The Ophonal Protocol to thc Convcntlon on thc Ehmlnahon of Al1 Forms of

Dscrlmrnahon agarnst Women entercd lnto forcc on 22 December 2000 It enhtles

the Commlttcc on thc Ellmlnatlon of Dlscrtmlnatlon agalnst Women' a body of 23

mdepenalent cxPerts. to recctve and constdcr communlcahons (petltlons) fiom' or

on behalf of, rndtvtduals or a group of rndrvrduals who clalm to be vlchms of

vlolatlons ofthe nghts protectcd by the Conventron

To be consldcred by thc Commlttee' a communlcatlon

. must be ln wnhng,

. may not be anonymous'

. must refer to a State whlch ls a party to both thc Conventlon on the Ellmrnatlon of

All Forms ofDlscnmlnatlon agatnst Women and the Optlonal Protocol'

. must be submlttcd by. or on bchalf of' an rndr! ldual or a glouP of tndrvtduals under

ifr" 1r".4,"tt", of a Statc whrch rs a parly lo thc Conl'enhon and the OPtronal

Prciocol In cases whcre a communlcatron ls submltted on behalfofan rndtvrrlual or

a group of tndrvrduals, thelr consent ls necessary unlcss the person submrttrng the

co:-munt".hon cun lusllry actlng on thelr bchalf wlthout such consent

A communlcahon wlll not normally bc consldered by thc Commlttee

. unless all avarlable domeshc remcdles havc been exhaustcd.

. wherc the same matter ts bclng or has already bccn exarnlned by the Commlttee or

another r[tematlonal Procedurc,

. r f rt concems an alleged vlolatlon occumng before the €ntry rnto force ofthe Optlonal

Protocol for thc State

tao h[p //ww Un org/womenwarch/dawi ccdaw/opmod.lform html
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ln onler lor u comnu rcaton b bc aonsulercd lhe rixllt or .xcl/,$ t'tusl ugree t')

lttclosc hcr/thet dcnutv to lhe Slalc agutnst \htch the r\oldlnn ts allcgcd The

.onntunrcahort, tfadntss$le, nttl he hroughl .onfidenlrull!' lo lh? ullcntrcn ofthe

Slole pa/l), conce ed

lfyou wrsh to submlt a communtcabon. please follow the guldellnes below as closely

as posstble Also, Please submlt 3ny relevant mformahon whlch bccornes avarlahle

afcr you have submrtted thrs fonn

Fuflhcr rnformahon on lhc Conventlon on the Ehmlnatlon of

Drscnmlnatrofi agamst Women and lts Optlonal Protocol, as \lell

procedure of the Commlttee qm bc

http.//www un orglwomcnwalct/daw/cedaw/mdex html

Guidclincs for submission

Thc followrng questlonnarc provldes a guldelm€ for thosc who wlsh to submrt a

communlcahon fol consldcmtlon by the Commlttec on th' Ellmlnatlon of

Drscnmrnatron agarnst Womcn undcr the Optlonal Protocol to the Collvcntlofi on

thc Ehmlnatron ofAll Fonns ofDlscnmlnatlon aganst Women Please provrde as

much rnformatlon as aYallablc ln rcsponse to thc ltems llsted bclow

All Forms of

as thc rules of

found at
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Scnd your communication to:

Comrntttee on the Eltmrnatlon of Dlscnmlnahon agalnst Women

cy'o Drvrston for thc Advanccment of Women, Dcpartment of Economlc and Soclal

AITars Umted Nahons Sccretanat

2 Unlted Natrons Plaza

DC-2ll2th Floor

New York, NY 10017

Umted States ofAmcnca

Fa I -212-963-3461

l. tnformrtion conccrning th. ruthor(s) ofthc communic'tion

. Farnrly name

. Flrst name

. Date and place ofbr(h

. Nahonallty/cltlzenshlp

. PassporUldcntrty card number (lfavallablc)

. Sex

' Mantal status/chrldren
. Professlon
. Ethnrc background, rehgrous affiltalton, soclal goup (lfrelevant)
. Present address
. Marlrng address for confidenhal
correspondence (lf other than present address)

. Fax,/telephone/e-marl

' lndlcate whether you arc submllllng thc colnmunlcatlon as

- Alleged vlctrm(s) lf there ls a group of rndrvlduals allcged to be llctlms' Provrde
basrc rnfonnatton about cach lndtvtdual
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- On bchalf of thc allegcd vrctrm(s) Provrde cvrdence showrng thc consent of thc

vrctrm(s), or reasons that Jushry submlttlng the communtcatton wtthout such consenl

2. Inform.tion conccrning th. rllcg.d victim(s) (if o1h.r th.n lhc tuthor)

. Famrly name

. Frrst name

. Date and placc ofbrrth

. Natronallty/clttzenshlP

. Passporl,/rdenhty card number (rf avarlable)

. Scx

. Mantal slaluvchlldren

'Prol'essron
. Ethnrc background, rellglous affillatlon, soclal Sroup (lfrelevant)

' Prescnt addrcss
. Marhng address for confidcntlal
correspondencc (lf other than prcscnt address)

. Fax/telcphond€-ntarl

3. lnform.tior on th. St.t. p.rty conccrn.d

. Narne ofthe State pan) (counlr) )

4. N.turc of th. .ll.g.d violrtion(s)

Provrde dctarlctl tnlormatlon to substantlatc your clarm. tncludtng

. Dcscnptron of allcged vrolatron(s) and

al leged perpctrator(s)
. Date(s)
. Place(s)
. Provlsrons of *rc Convcntlon on the

Ellmrnalron of All Forms of
Drscnmrnairon agatnst Womcn

lhat wcrc allegcdly vlolatcd If the

communlcatron refcrs to morc lhan

one provlsron, descnbe each lssue

separatcly.
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5, Staps trkcn to cxhaust domestic rcmcdics

Dcscnbe the actlon takcn to exhaust domeshc rcmedres, for examplc, attempts to

obtarn legal, admrnrstratlvc, lcglslatlve, pollcy or programmc remedles,

rncludrng

' TWe(s) ofremedy sought
. Datc(s)
. Placc(s)
. Who rnrtrated thc actlon
. Whlch authonty or body was addrcsscd
. Name ofcourt heanng thc casc (rfany)

. Ildornestrc remedres havc not becn cxhaustcd, explaln why

Please note Enclose coplcs ofall rclevant documentatlon

6, Oth.r int.rD.tion.l proccdurcs

Has the same matter alrcady becn cxamrncd or rs rt bcrng cxarnrned undcr

a other proccdure oflntemallonal lnvestrgatlon or scttlement? lfyes, cxPlaln

. T1pe ofprocedure(s)

. Datc(s)

. Place(s)

. Rcsults (lf any)

Pleose ote Enclose copres ofall relevant documentahon

7. Datc rnd sign.turc

Date/placc

Srgnature of author(s) and/or vtclrm(s)

!. List ofdocuments rttechcd (do rr, scnd originds, only copies)
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