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Summary

The underlying objective of this study is to see whether the doctrine of -
hawalah is applied in real sense in different transactions and laws. The study
describes the jurisprudence of the doctrine of kawalah which was given by the -
classical Islamic Jurists. It proceeds further to- critically analyze hawalah based
transactions and the related laws in the domain of its basic jurisprudence. It traces
back the doctrine of hawalah to the.early history of Islamic law. Historically
speaking, the concept was used for the first time by Muslim trades in the form of
Suftaja (bill of exchange) during their trades. It was uset{ in order to avoid risks of
way and carrying huge and heavy currencies from one place to another. As hawalah
stands for transfer of debt liability, it is therefore, required that the element of debt
must be there. Debt is only created when some commercial activity takes place which

involve some real assets and material goods. ‘ ,
The study looks the legal framework by taking different sets of laws based

upon the doctrine of hawalah. While examining the legal status of hawalah it is

argued that different sets of laws are equated to the doctrine of hawalah on the
principle of analogy. It is to argue that different laws are subjected to be deleted
others.to be amended and some to be added with explanations. One set of laws i.e.
constituted by al-Majallah al Ahkam al-Adalia, is worth of appreciation and worth of
appropriation to its basic jurisprudence. '

It further argues that both the.tra.nsactions_ and laws based upon the doctrine of
hawalah suffer the element of interest (Riba). They violate other rules of Islamic
commercial law as well. The argument is supported by the fact that the two distinet
concepts viz., debt and loan are dealt with one and same yardstick while applying in
hawalah based transactions and laws. The study focuses on this very point during -
analysis. It also takes the general principles of Islamic commercial law as well. It
critically examines that any kind of transaction to be based upon the doctrine of
hawalah, should be applied in strict inclination to its jurisprudence, given by the

* classical Islamic Jurist. The study discusses that Aawalah can not be used exclusively
_ for_commercial purposes. It can, rather, be used as for the facilitation of the

commercial activities.
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INTRODUCTORY CHAPTER

1. Introduction and Significance

Hawalah is one of a well-known doctrine in Islamic commercml law It'is a

contract through which the 11ab111ty of payment of a debt is transferred by a debtor to a -

third person against his creditor. It provides basis fqr many commercml transactlons, stxch .
as hundi (bill of exchange), negotiable instrument and bank cheques. As a cencept‘ of |
classical Islamic law,.hawala'h has been of great importance in trade and commerce since | ;
the early age of Islam As Islamic jurisprudence developed with the passage of tlme,' .

hawalah recelved considerable attentlon of the early Muslim Jugqaha (Junsts) Hawalah is

| appl_xed in dlﬁ'erent modern transactions on the theory of permissibility and necess1ty-. In o
~ addition to jurisprudential questions, hawalah has also become a controversial commercial -

_pr_aetice since 9/11 as the United States (US) government suspected its use as a tool of

transfer of money for financing terrorism.* While such a suspicion has not been confirmed . -

! For a hawala transaction during the early years of Islam, Ibn Zubayr, a companion of the Holy Prophet |
Muhammad (May God’s blessings be upon him), used to take money from some persons in Mecca and
would glve them a letter addressed to Mus‘ab ibn Zubayar in Iraq, instructing him to pay that money to those -

- persons in Iraq. It may be mentioned here that during the early days of Islam, hawala was not used a legally ': “
. recognized tool of commercial transaction. It was a trade method. '

2 Al- Kasani, Bida'i‘ al-Sana'i* /i Tartib al-Shara i', Karachi, Education Press, 1979, p. 15 .
* Muhammad Tahir Mansoori, Islamic Law of Contracts and Business Transactions, Islamabad Shariah -
Academy International Islamic University, 2™ Edition. 2004. p. 314. '
“Edwina A. Thompson, ‘Misplaced Blame: Islam, Terrorism and the Origins of Hawala in A. von .-
Bogdandy and R. Wolfrum (Ed.), Max Planck Year Book of United Nations Law, Vol. 11, 2007, pp 279-305.
BBC, 08 Nov., 2001. Available at http://news.bbe.co.uk/2/hi/business/1643995.stm (Last accessed: 01 Sept.,
2009). In 2001 the US launched a campaign to blacklist hawalah companies. Part of that campaign, Al-. -
Barakt, a Somall hawala company was blacklisted and its assets were frozen. It was in 2006, the said

"company was struck off the list of the blacklisted companies. See details at BBC, 28 August, 2006.

Available at http://news.bbe.co.uk/2/hi/business/1643995 stm (Last accessed 01 Sept., 2009).
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by the 9/11 Commission,’ the apprehension still persists. Thus it appears that there isa

potential need of research on such an 1mporta.nt concept of Islamic Commercial Law.
Hawalah can be traced back to an era prior to Islam. The concept was found in

Eﬁrope and India in the form of credit instruments and hundi respecﬁvely. However, it got | N

a proper jurisprudential status when it was mtroduced by Islamic law. It prov1ded basis for.

many other contracts like Salam and Credlt sales. Musllm traders were using mstruments -

in their credit sales in order to avoid risks of way and carrying cash money. In other '

~ words, Islamic law gave an encouragement to traders for continuing their commercial =

activities ifrespective of taking risks of way or carrying cash payments. It was due to its y

importance in trades that laws regarding hawalah were made in Majallah in order to givé a

legal protection to the doctrine of hawalah. However, after colonization the practice of

hawalah was based upon a new law i.e., the Negotiable Instruments Act, 1881. The .

_similaﬁty was based upon the doctrine of ai;alogy of Islamic law. How_e?er, the pﬁncip_le_s Lo
of hawalah were not followed in the true sense. It was also wrongly criticized after 9/ 1

- for holding responsible for the promotion of terrorism. The Audit é.nd Accoﬁpﬁngﬁ |

Organizations for Islamic Financial Institutions (AAOIFI) also included hawalah in it

" Shari’ah Standard No 7.

The study has a great significance. It can be said that the c‘oncépt of Islamic

banking emerged as a new concépt in the contémporary banking system. Most of the .

products, practiced in Islamic banks are considered as permissible (halal). Most of 'thé. '

transactions are justified as Islamic on the rule of permissibility in (mua ‘milaat). HoWeVer, o
N the rule is subject to the condition that the basic principles of Islamic l'aiv“shou-ld_ﬁot_bé :

* violated. The doctrine of Hawalah has a distinct jurisprudence.in Islamic commercial law:

9/11 Commission Final Report.
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It was Jusuﬁed in order to facilitate the traders in avoiding the risk of way and carrymg .- |

* large amount of money in the form of cash Instead instruments had to perform the

purpose of cash. It was, however, allowed subject to the condition that some credit sale _‘ |

must have occurred between the traders.

2. Background and Statement of the Research Problem

This study seeks to focus on the questions surrounding the apph'_eation of haWala}t |

'in modern transactions. The question of this study is that whether different transactions -

based upon the doctrine of hawalah; follow the doctrine in the real sense. The sigm'ﬁcance?'. ,

of th1s question is that if hawalah is the transfer of loan rather than the transfer of debt, it , R

‘will amount to mterest (riba), whrch is, stnctly forbxdden in Islam The study argues that

hawalah 'is a transfer of debt and the rules relating to the creation of debt. must. be .
followed. The principle rule of the creation of debt, the study argues, is that a credit sale is- e
a must. The credit sale here means a kind of sale in which (gjal) a period has been ﬁxed .

Loan means to give some cash money to a needy person, while debt is a credit sale in h

~ which the price is deferred.6 The study seeks to answer the question from the per_spective

~ of finding the element of debt in the current practice of hawalah in different transactions

It wﬂl cntlcally analyze those transactlons from the perspectxve of the general pnnc1ples of ) | |

Islamic commercml law. The study w111 further look the legal frame work regardmg :

hawalah. Tt will critically analyze different sections of relevant laws and will point out | ;

how the element of interest (Riba) is found in such laws. It will further argue as the two ™ o -

-

8 Muhammad Ayub, Understanding Islamic Finance, John Wiley & Sons Ltd, 2007, p. 155,
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distinéf principles of Islamic commercial lew, i.e. loan and debt havebeen mixed ﬁp. Itis =

- due to this reason that Islamic jurists critically criticized the hawalah based transaction_s. |

The study will further take into con51deratlon two concepts in order to answer the

' questlon, i.e., Suftajah’ and Hund?®. Suﬁa]ah was a commercial practice based on hawalah |

in 10*h century in Abassid’s era. Hundi, on the other hand, was practiced in 'sub-continent .

and is still prevalent in the region. The'main difference between Sujtajah and Hundi was ™

that the former was conditioned with use of credit notes, actual possession of the mohey, 3

the risk of way and was based on trust and reputation while the latter was devoid of such_ '

conditions. Since suftgjah was found hard to implement in the contemporary practice; 50 )

~could not got appreciation in the contemporary world. Hundi was further eppreciated'as it
“was found in consonance the Negotiable Instruments Act 1881. A critical ana1y51s of i

these two wﬂl further clear the concept This  will further the broader perspectlve Qf ) A

Hawalah which will prove helpful to overcome the current economic recession and

terrorism, being international issues in these days.

The current study focuses on the elaboration of the concept of hawalah. It is

argued that the application of hawalah in different modern transactions is not based ubon. .. - |

the true principles of hawalah doctrine. Most of transactions are based upon loans mstead _

of debt. While Islamic law strictly proh1b1ts loans for commercial purposes The study | B
“supports this argument. It looks its application in modern transactions, coﬁpled with its

'-1egal frame work. Each transaction is analyzed and looked. It is be jﬁstiﬁed why a.

? (Orig. Persian) A debt transfer transaction, practlced in Islamic societies since the Abbasid perlodA.

‘in whlch A, a debtor authorizes his agent (wakil) or someone who owes him a debt, to pay a given amount to

C to whom A owes a debt. Suftajah is related to and may be considered a special case of the standard Is]amnc '
debt transfer transaction known as hawalah. http://www.islamicbanker.com/glossory.html. -

s - The word came from Sanskrit root meaning collect, it means bill of exchange or promissory
note. A presentation given by Harjlt Sandhu on the topic: Terrorism-Criminal Nexus, Non banking conduits, - -
Vienna, March 2004, available on: h sce.org/documents/sg/2004/03/25 14 en.pdf. (Last accessed
14, January, 2010). :
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‘transaction is incompatible with Islamic law. It also looks the relevant laws and their

compatibility with Islamic law. It is argued that the hawalah may becqme an eStablished 3

principle if it is followed in its true sense.

3. Scope of Study"

It is to further add that there is a considerable scope for research and analysis of . -

hawalah. The study focuses to point out how the element of interest (Riba) is founding in

different transactions based upon hawalah. 1t clarifies the concept in the sense that it is.

only transfer of debt or debt related liability and right. In this way, they will be accepted

by the Islamic jurists as well. The study will also look the legal frame work of hawdlah It .

| - will examine and analyze different laws constituted on the basis of hawalah by takmg '

- Shari’ah appraisal. This will further enhance the scope the study as the legal status canbe . - "

amended and improved for the purpose of using it in the large perspectlve. The main foeus_ -

of the study is to examine the transactions both inside and outside banks which are *

justified on the basis of hawalah.

4. Approach of Study

The approach of the study is analytical and appraisal from the perspectlve of -

. Islarmc commercial law. The Holy Quran, the Traditions of the Holy Prophet (SAW) the

Negotiable Instruments Act, 1881, the Majallah ‘the AAOIFI Shari’ah Standards and the .

Money Laundering Act, 1960 is used as the Primary sources in the study. It relies on the .

-original sources. Books, Journals and Articles is be used as secondary sources. The Holy o
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Quran is cited in the manner that the first number denotes chapter (sufa),_ the second

denotes the ﬁumber of verse, for example, 01: 88. All the four Sunni schools of Islamic - '

Jjurisprudence, i.e. Hanafi, Maliki, Shafi and Hanbali are cited wherever is necessary.

5. Structure of the Thesis

The whole thesis is divided into three Chapters. Chapter 1 addresses the cor_xéeptua.! -

* issues like definitions, historical controversies with regard to origin, validity, 'eSSentialS, '

effect and termination of hawalah. It further focuses on the jurisprudential controversiés; o

such as whether the concept is transfer of debt or.loan. Chapter 2 proceeds to the core - -

issues of the -application of Aawalah in modern transactions. The doctrine of hawalah in -

d_ifferént transactions has been analyzed. Chapter 3 uses the legal framework of hawalak. L

to investigate whether the laws have been properly constituted in accordance with the - o

main concept of hawalah. It analyzes different laws from the perspective of ISlamié :

| - commercial law. Chapter 4 sums up-and draws a conclusion of the atgiuhénts alogg with .

some suggestions.
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CHAPTER 1
JURISPRUDENECE OF HAWALAH

1.1 Introc_lnction

Hawalah is one of the important concepts of Islamic Commercial Law. It has been | -

found in practice in other commercial legal systems as well. However, much more .- |

tecognition has been given to the concept by Islamic Law, particulaxly with reg'ard‘to its -

Junsprudence It is, therefore, necessary to describe the concept in the hght of class1cal .

- Islamic Jurisprudence. This chapter h1ghhghts the basic concept of Hawalah. It d1scusses

‘dlfferent concepts related to hawalah like its hteral meamngs, deﬁmtlons, controversies 3
with regard to its historical background, validity, nature, elements, parties and tneit;_ .
respective qualification along with differences of opinion among the four schools of
thoughts, essentials, kinds, effect and termination. It analyses the diﬁ'erent deﬁnitions
glven by the prominent Islamic jurists. |

It further describes the origin of hawalah, partlcularly, in the perspectlve of other -

| economic systems, bes1des Islam. It focuses how the concept can be linked with other
" economic systems, particularly with Europe and India. It also describes the two concepts, :

'i.e.,. -and Dayn, collaterals to Hawalah. The said concepts have their distinct principles in __ | ‘

Islamic commercial law and they can not be confused and can not be-dealt in the same. .

‘yard-stlck The main dlfferences have been pointed out between the two concepts It is _ |

argued that hawalah is the transfer of debt only and it can not be Justlﬁed as transfer of -
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loan in any way. The chapter focuses on how. the doctrine of hawalah is considered in

‘contemporary economics. It is further followed by view which has been phanged after the -

event of 9/11 regarding transactions based upon Hawalah. A brief conclusion of "the

chapter is given at the end.

1.2 Literal Meaning

The word Hawalah is purely an Arabic term. Some jurists translated it with the -

word Tahwil or Intigal’, i.e., shifting of a thing from one place to another. Others jurists |

translated it with its proper definition, as al-Nagal mutlagan li dayn au ayan'®” _

ot of oud Gl St

i.e., transferring/shifting a liability excluswely for Dayn/Debt or Ayan Most of the ‘

 classical Islamic Jurists recogmzed the concept as Hawlah tu-Dayn/Debt mstead w1th_ '

. single word Hawalah.

1.3 Definitions

A simple definition of Hawalah is the transfer of liability/debt of debtor from the

principal debtor to a third person/new debtor in favor of the creditor. It is pertinent to .

" refer to some definitions given by prominent Islamic Jurists:

The famous classical jurists Kaééfni has defined hawalah in the following words: - e

9Wahbatul Zuhaili, al-Figh ul-Islami wa Adilatuhy, Darul Figr al-Muasir, Beirut, v. 6 pA187.

' Tehmaz, al-Figh ul-Hanafi fi Saubil Jadeed, v.3, p.422.
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“Hawalah is the transfer of d;bt toa third person as a.result of which the Ifébil‘l"ty
of the brigihql debtor is terminated.”"’ | |

al-Majallah al-Ahkaam al-Adalia has defined hawalah in ﬁe following Way:'

“dl-hawalah is naqlu-dayn min zima ila zima ukhra, »l2 i;e., Transfef of Debt | '
(Dayn) from one person to' another person or Transfer of responsibility of - payiﬁg 3
Debt/Dayn from one person to another. | | | .

According the famous contemporary Islamic jurist Wahbatul Zuhaili -hawaiah’ié: ‘

“naqlul mutalaba min zimatul madeen ila ziamatul multazim"”

Ca A Lad ) cpil Lad e AL (B

Another famous Junst Dasooki deﬁnes hawalah as:

“Naqlul dayn min zimatul Ukhra btsabab ujood Mislahu ﬁl Ukhra’ 4,

SN QG dodaall QJ?JWGJ?S‘ bﬁaﬁag.ﬂ‘J.iJ

It is the transfer of debt from. one shoulder to another by the. préVi6us .

| reéponsibility-in the same manner.
The Audit and Accounting Organization of Islamic Fmanmal Instltu’uons |

(AAOIFI) gave the following definition of hawalah:

“Hawalah of debt is the transfer of debt from the transferor (Muhil) J-f- to the bayer |

(Muhal Alaihi)ele J¢ . The transfer of right, on the other hand, is a replacement of'a -

creditor with anothér creditor. The transfer of debt differs from the transfer of right in the

! AL Kasani, Bidai al-Sanai, vol.. p.17
-2 4l-Majallah al-Ahkaam al-Adalia, Article 673.
. B Zuhailai, , al-Figh ul-Islami wa Adilatuhu, op.cit., p.4188.

1 Dasook1 Hashia ul-Dasooki ala al-Sharhul Kabir, Cairo, Isa al-Badi al-Halabi, 1350 H, vol.3, p. -325.
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B - debtor you should agree.

.111._

éense that in _transfer of debt a debtor is replaced by another, whereas ina. t;ansféf of right B

" acreditor is replaced by another credltor” 15

The word debt has been used in the semse of hablhty/nght (Arabxc

Dhimmah/Mutalaba/Haq)%s . Debt is a credit sale in which the price is def_erred.16

1.4 Historical Overview: Controversies with regard to Origin of

Hawalah

- Itis argued that it was, Kasani, who wrote on the subject of Hawalah for the first time in
- 1327 AD. 17 Prior to Kasani; hawalah was in commercial practice based upon the fanious |

~saying of the Holy Prophet (May God’s blessmgs be upon h1m), narrated by Abu Hurazra, .

a well known companion of the Prophet. The Prophet said,

ghu:aggsgmg,mqm e B oy 4l ) gla &) Jguay O 40 ) (pula) SR ol B

Ndrfated Abu Huraira: The Prophet said, "Procrastination (delay) in paying debts by . 1

a wealihy man is injustice. So, if your debt is transferred from your debtor to a rich

nl8

There are many views with regard to the origin of debt negotiability. Some claim that

it had been practiced in India with the name of AHundz' hundreds of years before Islam.'®

[y

' AAOIFI, Shariah Standard No.7 Article, 2, Madma al-Munawwara, 2002.

'6 Muhammad Ayub, Understanding Islamic Finance, West Sussex, John Wiley & Sons-Ltd, 2007, p: 2009

1" Evolution and institutional foundation of the hawala financial system, an article published by M. Schramm ~
and M. Taube, Intematlonal Rev;ew of Emancxal-Analysm;’Vqume 12, Issti?ﬂ‘ﬂﬂWSee for .
details: /Iww : fbibli i

Accessed> 13, Nov,

18 Sahib al-Bukharl, , Kttab-aI-HawaIaat Hadith No: 2287. ) o
' Divya Sharma, Historical Traces of Hundi, Sociocultural Understanding, and Criminal Abuses of '
Hawala an amcle published in International Criminal Justice Review—A quarterly journal issued by the
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of value transfer mechanism is analogous to a financial mstrument called suﬁ‘aja aonsis

12

Hundi is almost seventy eight hundreds years old and is originally spread in Hindustan as .

villages were settled.20 It is claimed that the Islamic doctrine of negotiability (hawal‘ah) is o o

an offshoot of hundz the latter had been prevalent earlier than Islamic hawalah 2 Others -

' say the ancient Chmese were the ploneers of such doctrine by using debt transfer under the -

. name of fei gian (or flying money) The transfer of debt was a commercral practlce in

Europe before the rise of Islam.?

‘The Islamic law recognized debt transferability with a distinct name known_ as -

-hawalah. A review of some of the earlier literature on hawalah reveals that it is purely an

Islamic concept. The etymology of hawalah recognizes the fact.?* Islamic jurists claun ;
that Muslims were the first to use promissory notes and assignment, or transfer of 'debts o

via bills of exchange ("Hawalah"). B1n Islamrc legal and rehglous texts the: hawalah kmd -

26-., i

| In the 10th century A.D., the ‘4bbasid financial administration made full use of the suﬁ‘aja

Department of Criminal Justice, Georgid State 'Umversuy, Georgia. See for more - details:

_http:/ficj.sagepub.com/cgi/content/abstract/16/2/99 (Last Accessed: 01, May, 2010). .
% Galina Glushehenko, Hawala—A Vestige of the Past in the Service of Globalization, an Artlcle publlshed .

in a Russian Politics and Law journal, vol. 43, no. 5, September-October 2005, pp. 28-44. © 2005 M.E. -
Sha.rpe, Inc. (Last accessed: 01, May, 2010).
2! Ibid.

2 Sam Vaknin, Hawala, or the Bank that Never Was"” Global Politician Magazme- an article published in E

the Online International Political News Journal, Storobin & Associates Corporate Offices, 14 Wall Su'eet, '

20 Floor New York, N.Y. 10005 Details available on: http://www.globalpolitician. com/2882-cnm (Last
accessed Thursday, December 17, 2009 ). . )
B See Edwina A. Thompson, ‘Mlsplaced Blame: Islam, Terrorism and the Origins of Hawala in A von

) Bogdandy and R. Wolfrum (Ed.), Max Planck Year Book of United Nations Law, Vol. 11, 2007, pp 279-305:

" BBC, 08 Nov., 2001. Available at http://news.bbc.co.uk/2/hi/business/1643995.stm (Last accessed: 01 Sept.;
. 2009). In 2001, the US launched a campaign to blacklist hawalah companies. Part of that campaign, 4/- . -

Barakt, a Somali hawalah company was blacklisted and its assets were frozen. It was in 2006, the said -
company was struck off the list of the blacklisted companies. See details at BBC, 28 August, 2006.
ﬁrvallable at http://news.bbc.co. uk/2/h![husmess/1643995 stm (Last accessed: 01 05.2010)
Ibid.
% §.Vaknin, “Hawala, or the Bank that Never Was”, op.cit., 20. .
% (Orig. Persian) A debt transfer transaction, practiced in Islanic societies since the Abbaszd period in whnch '

.A, a debtor authorizes his agent (wakil) or someone who owes him a debt, to pay a given amount to C to

whom A owes a debt. Suftajah is related to and may be considered a special case of the standard Islamic debt - |
transfer transaction known as hawalah. Details available on: http://www.islamicbanker. gom/glossog h@
(Last accessed: 09, Oct, 2009).
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in transferring its funds between the provincial treasuries of Baghdad - based on _the.’ .

‘principle of hawalah?’ The practice of Hawalah made it recognized as a legal concept in

the Majallah al-Ahkam al-Adalia (hereafter as Majallah), a body of legal concgpts .

codlﬁed by the Ottoman Empire®®.

The Negotlable Instruments Act, 1881 gave a legal coverage to the doctrme of :

| Negotiability in different transactmn;. After the fall of Ottomon Empire, in 1924, ;ssues _- .

~ related to transactions based upon Hawalah were dealt under the Negotiable IhSt_'runieﬁts '.'

Act, 188129. In the contemporary Islamic laws, Hawalah has been recognized as Standard |
No. 7 in the Shara’iah Standards, codified by Audit and Accounting. OrganiZations for. -

Islamic Financial Institutions, in 2003.

1.5 Validity

Every doctrine recognized by Islamic law is required to be folloWed and

recognized by some primary or seéoﬁdary source. The word hawalah has not been : o

mentioned in the Holy Quran. However, there are number of Traditions of the Holy

'Prophet P. B .U.H) from which the concept has been inferred. The famous saymg of the

‘Holy Prophet (May God’s blessmgs be upon him), natrated

el psinl o 1 B (0 Gl O gl 4 B e ) e 0 A B iy Bk 08

7 AE. Lieber, Eastern Business Practices and Medieval European Commerce”, an article i:ubllshed in the :.
" Economic History Review 21(2) (August) (1968). Ref given by Thompson, 4n Introductzon to the Concept . -

and Origins of Hawala.

W ushm—emp}re—hsted—-from_IZQLta.Nﬂj 1922 and was spread over three
’ s, controlling much of Southeastern Europe, Western Asia and South Africa. See for)more details: -

http://en.wikipedia.org/wiki/Ottoman_Empireficite note-3 (Last Accessed: 11, Nov, 2009)..

“._ ®The Act of laws constituted by British Parliament in 1881 : /

g
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debtor, you‘shoul'd agree.

.'14 -

Narrated Abu Huraira: The Prophet said, "Procrastination (delay) in pdying debts by 2

a wealthy man is injustice. So, if your debt is;transferred from your debtor to a rich

30

“All the Islamic Jurists have Ijma- consensus of opinions on the validity of

Hawalah. Even the doctrine of necessity and logic also supports the doctrine as well."_‘ ,

1.6 Nature of Hawala.h

Hawalah is a secondary contract in which the rights of one party are ﬁansfeﬁed to -

a third party. In other words, it is an _e'xceptiqh to the rule of privity®' of contraci.” The.'

contract is required to be confined only to assignment/transfer of debt. It is required to be-
issued for a pre-existing claim based on a trade transaction.*® It should, however; not bé_ '

confused with the sale of debt or loan or even transfer of commercial/business .Ioans; '

: - which depict Riba. In other words, Hawalah must be free of Riba. It has also been further '
- elaborated that Hawalah is the ass1gnment/transfer of liability or debt and not the nght of o

' creditor in the debt due from the debtor to a new party.*

%0 Sahib al-Bukhari, , Kitab-al-Hawalaat, Hadith No: 2287.

3! The exclusive relationship of rights and duties between parties of a contract
- 3 Nyazee, Outlines of- Islamic Junsprudence, op.cit., p. 246.
* Ibid. p. 293.

* Muhammad Tahir Mansoori, Islamic Law of Contracts and Business Ty ransactions, Islamabad Sha.nah

_ Academy, International Islamic University Islamabad, p.305.
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1.7 Transfer of Right

It refers to the transfer of right from one creditor to another. While in transfer of

debt one debtor replaces another in transfer of right one creditor replaces another. For

instance, a particular seller refers a purchaser to pay the price of the sold item to his (thc -

-seller’s) creditor. It may also happen when a pledgee wants the pledgor to pay the debtto -

another person.

A 1.8 Elements/Ingredients

- There are differences of opinions regarding elements of Hawalah among the -

Jurists.

Imam Abu-Hanifa considers only one element for the formation of contract of .

Hawalah® i.e., Offer and Acceptance. An offer made by the original debtor (al-Muhil) to
the creditor (al-Muhal lahu) by saying I have tra;nsferrecl your liability to the parﬁcﬁléi o
persoﬁ.. The second part of the element is Acceptance (aI-QabooI) bﬁt that must be.'b'oth" by : R
- the original creditor and the third person i.e., al-Muhal alaihi. In other .wcrc'ls, offér-‘m@c'lé -

by the original debtor and an acceptance made simultanedugly by the creditor and theth1rd .  R

person will conclude the contract of Hawalah. -
Imam Shafi enumerates six eleménts for the conclusion. of the contract:
. Muhil i.e., Origional debtor. |
o Muhal alaihj i.e., Third percon/ New debtof.

. | ,Muhdl lahu i.e., The creditor.

5 Zuhaili, al-Figh ul-Islami wa Adilatuhu, op.cit. p. 4189.
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Dayn 'lil-Mz)hal ala al-Mubhil i.e., Debt of creditor on the oﬁginal debtor

Dayn lil-Muhil ala al-Muhal alaihi ie.Debt of the original debtor on the third, . -

person/new debtor

al-deb wal Qabool Offer and Acceptance.

According to Imam Shafi there must be a pre-exiting debt of the origixiai 'debfor onthe - |

third pérson. It means if this element is missing, it will not amount to Hawalah.

: Malikis consider three ingredients in this regard.

Muhil

Muhal bihi

‘Sigha i.e., Offer and Acceptance.

According to Imam Hanbal there are foﬁr ingredients in the contract of Hawa'l_ah.' " :

Muhil o

Muhal bihi

Muhal alaihi

Sigha i.e., Offer and Acceptance.

The conclusion which can be drawn from the above discussion is there must be an .

offer usually from some one Who is called Muhil and that must be accepted by some bﬁe_ :

but that acceptance should be from two persons i.e., Muhal alaihi and Muhc'zlﬁ‘lahu. :

Moreover, there must exist a debt i.e., the new debtor must be debtor of the original

3 debtor.
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1.9.1 Parties

Three parties involved in the contract of Hawalah:
- o Debtor i.e., al-Maduoon called Mubhil.
e Creditor i.e., al-Dayin/assignee called Muhal Lahu.

¢ Third person i.e., transferee called Muhal alaihi.

- Those parties can be best understood by the following illustration.

Illustration:

A has debt owing to him from B and owes debt to C. C, instead of realizing from A and A -

his debt from B, can realize it from B thr'ough the contract of Hawalah. In this exa.m'ple'- |

debtor B is substrtuted for debtor A with the agreement of C. A is discharged. The debtor :
who transfers debt is Muhil (debtor-assrgner), the creditor Muhal (cred1tor-assmgnee) ané. .

new debtor to whom transfer is made, Muhal alaihi (Transferee).

- 1.9.2 Qualification of Parties

The Hanafi Jurists have assigned different qualification for the parties involved__ in’.

'Hawalah.

i. . Qualification for the Transferee (Muhai alayh &Je J2 ).

He should be sane and has attained m‘ajority of age. Even a discerning minor"(sdbi o

mumayazz) is not legally competent to accept Hawalah for the reason, not to Put the ' .

minor in financial loss. If he accepts with or without order or consent of the transferor , "

it wrll amount to a gratultous act or gift which is not permissible for a minor. Even
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guardian of a minor can not accept Hawalah on behalf of a minor; However, the ﬁ‘ L

condition of sanity and puberty is not necossary according to some ju,rists. in case of -
restricted Hawalah where the transferee has a debt due ﬁoxn the transferor. .
ii. Qualification for the creditor (Muhal Lahu) and the debtor (AIuhib: E

They should have the capacity of understandtng (4agil) and 'di.scretiOn. However',"th‘_e _' |

. contract will remain suspended until approved by the guardian of the minor.. Thc. |

condition of attaining the age majority is impliedly included for the reason that a minor " R

has no understanding. _
The qualification for the parties"has been bifurcated on the basis. of-validation _ot‘

the nature of the contract and its execution in Majallah aI-Ahkam.aI; ‘ AdIiyyaft,. It has g
postulated the condition for the formation of the contract both the cred1tor (MuhaI E

Lahu) and debtor (Muhil) are requlred be worth of understandmg while the transferee -

(Muhal aIay) must be major and having capacity of understandmg (Aaqll).

On,the other hand, for the execution of the contract, both debtor (muhil) and _creditor. .

(Muhu) must be major, while the contract made by discerning minor (sdbi

.4 mumaya.iz).3 6
1.11 Effect of Hawalah

The main effect of Hawalah is to discharge the principal debtor/Muhil'ﬁ'omvthe '

debt If the liability remains for the payment of debt upon the shoulders of the pnnclpal

debtor then the arrangement will not amount to Hawalah. It will amount to another kmd. L

. contract called the contract of Guarantee. In such s1tuatlon the credltor/as51gnee has the .

* al-Majallah al-Ahkam al-* Adliyyah, Sections: 634-685.
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" option either to claim from the principal debtor or from new debtor. It has been .d_esbr_ib‘ed "_

' that the creditor/assignee has a right to recourse to the principal debtor. -

112 Rights and Duties of Parties ,

i

ii.

iii.

. property or debt in possession of transferee ceases.

Hawalah creates the following rights and duties for the parties:
- The new debtor/transferee, in case of absolute Hawalah steps ihto the shoes: pf | -

the creditor after making payment to the creditor. The transferee is entitled to o

claim the amount of the debt assigned to him thfough Hawalah from ﬁie payer. -

The payer, on the other hand, is obliged to pay him and has no right to refﬁse- S

payment.’’ The new debtor/transferee takes the place of the transferor in
respect to all rights, legal protections and obligati_on’s.38 |
While in case of conditional Hawalah, the right of the principal debtor to the . -

39

In case of death of the new debtor/aséignee Before the payment of Hawalah -

debt in his hand, both the prinéipal debtor and the credito; have equél-ﬁgbts '

over the disputed debt.

iv.  The transferee/n.ew debto;t'; is also liable to honor his coniniiﬁ_ne_r_lt eveﬁ :if h1s S
obligation ceases to exist. Tﬁis is.\';vh.at happens in case some gredif s'ale‘ géts
fe,voked either by the destruction of the subject matter or exercising option.o_f _
‘inspection or defect.*’

¥ Tbid, Article 9
% Ibid.

* Mansoori, Islamic Law of Contracts and Business Transactions, op.cit., pp: 306-307..
% Mansoori, Islamic Law of Contracts and Business Transactions, po.cit. p.306.
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The transferee will have no right of recourse against the transferor for payment.
In other Words, the transferor is discharged from both the debt liebility and any
claims related to such debt. However, the former has the right to recourse if it -

has been conditioned that the payer must be solvent.*!

Besides, the transferee is. entitled to have a right of recourse against the o

transferor in situations of (a) death of the payer in bankruptcy,.(b) liquidation '
of an institution that is the payer in the case of bankruptcy before payxhent of -

the debt, (c) the payer is declared bankrupt in his hfetlme or he demesA |

: concludmg the Hawalah contract and has taken a Jud1c1al oath to this effect and :

~ there is no ev1dence to prove otherw1$e and (d) the mstltutlon that in the payer, L

is declared bankrupt by a court.”?
The transferee has the right over an amount paid to him duririg. debt settlement.

In other words, the transféror is no longer entitled to reelaim from the - -

transferee any amount transferred to the payer in such debt settlement because ..

the nght to receive this amount has now passed to the transferee

1.13 Conditions of Hawalah

The validity of Hawalah requires.the consent of all.the parties.
The validity of a Hawalah requires that the transferor be a debtor to the transferee: o

A transaction in which a non-debtor t_ra.nsfers another is an agency cen’_tract for’

colleetion of the debt and not a transfer of debt.

4 AAOIFI Shanah Standard No.7 Article, 7.

2 Ibid.

* Ibid, Article 3
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It is not a condition in a Hawalah that a payer is a debtor to the trnn_sferor. If the : ,

"payer is not a debtor to the transferor, the Hawalah will be an un;estrieted_ :

Hawalah.

It is a condition that all Hawalah parties, be legally competent “to act -

i mdependently

Itisa cond1t10n in Hawalah that both the transferred debt and the debt to be used ‘: '

for settlement be known and transferable.

Tt is a condition for concluding restricted Hawalah that the transferred debt or the

transferred portion of the debt be equal to the debt owed to the transferee in terme .
of kind, type, quality, and amount. However, the transferor may tfansfer a lesser

amount of a debt owed to the transferee to be settled from a larger amount owed ; |

- by the transferor on condition that the transferee be entitled only to the equivalent h K

amount of his debt.*

Hawalah by agreement of the creditor and the new debtor: The ongmal debtor

does not pa.rt1c1pate in this sort of Hawalah which is not of common occurrence' " o o

- but can still be encountered. This is lawﬁ;l according to Hanafi Junsts.“

Hawalah by agreement of debter/assignor (Muhil) and the creditor/aésignee -
(Muhal lahu): For Hanafis this 1s contmgent upon the new debtor s agreement To:' A

others his consent is not necessary, espec1ally when he is solvent

'_ Hawalah by agreement of the debor/assignor (Muhil) and the new debtor '(Mu'hd.l. ', o |

'alayh): This Hawalah is contingent upen the creditor’s agreement according'to ‘

“ 1bid.

45 Mansoori, Islamic Law of Contracts and Busmess Transactions, op.cit., p. 307.
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Hanafi, Shafi‘l and Maliki jurists. Hanbali jurists hold that when the new debtoris

solvent his consent is not necessary.*S
1.14.1 Termination of Hawalah

A Hawalah liability will come to an end by settlement of the debt or by a mutual
agreement to termmate it or by the debt being written-off by the transferee

There have been enumerated other circumstances as well. Some of them are related to

~ absolute Hawalah and othefs to restricted Hawalah.

. 1.1.4.2' Termination of absolute Hawalah

According to Imam Abu Hanifah contract of Hawalah is terminated and debt reverts -
to the pnncrpal debtor in the following crrcumstances
a. Where the transferee denies the existence of the contract upon oath, and the o

creditor can not produce witnesses to prove it.

b. Where the transferee denies poor and insolvent. In eiﬂ1erc'a_se the rlebt ié T

destroyed, since in either case is it practicable for the creditor to receive -

. payment from the transferee.*®

1. Hawala_h is ferminated less.than one of the three circumstances;'Of

these, two are the same as those above cited above and the th1rd isa

% Nabil Salih, Unlawful Gam and Legitimate Profit in Islam, pp. 103, 104. Quoted by Mansoon, Islamzc '_ |
Law of Contracts and Business Transactions, p.307. _

-9 *! AAOIFL, Shariah Standard No.7 Article, 11.

Margmam, al-Hidayah, vol 3, p99
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decla.ratlon by the court of poverty and msolvency of the transferee o )

during his lifetime. This third circumstance is not adrmtted by Abu ; |

Hamfah because according to him, poverty and msolvency can not | _' |

be estabhshed by the decree of court, since property comes in the
morning and goes in the evemng. But according to the two disciples
the_decree_ of the court can also eetablish poyert&. Before th1s
declaration the creditor is not entitled to make any clainr ageinst_the B

transferor.

2. The creditor has no right to make any claim for his due upon the S

transferor, although his right is destroyed. 'It is because in

.consequence of the transfer that the transferor becomes exempted : L

- from the debt and this exemption is absolute and not restncted to
the condition of payment ﬁ:om the transferee. Hence the debt can
not revert to the .transferor, except on account of some new cause . -

and no such cause is to be found in this case.

A1.14.3 Termination of restricted Hnwalah

" 1. If Hawalah was with condition that payment is to be made from propertjr of the debtor-_ X B

assignor in possession of the transferee, and then a person who was the rightful owner of

that property-tumed up took its possession. The Hawalah is void and the debt is r&umed-

to the debtor who made the Hawalah. In other words, restricted Hawalah is ternxina'ted"‘ '

when the property in the hand of the transferee does not belong to the assignor and is téken ‘

possession of by its owner.
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2. Itis termirla’red, if the property held by the transferee in fiduciary capacity is destroyed :
without any negligence on part of transferee. | | ' |
It is not termidated in the following two cases: .

a. If the property was held in trust and destroyed by negligence.

b It was a property of a351gnor usurped by transferee.

1.15.1 Dayn (Debt) in Shari’ah

Dayn means debt. It is something in which payment is delayed.®® Accordi_ng" to.

Majallah dayn means the thing or liability due® It can cither by monetary or a
- cornmodity, i.-e., food or metal.’! Its technical meaning can be understood in compﬁfison | ’

“ with the term ‘4yn’ rather ‘cash loan” as has been viewed by some modern writers.? Ayn .

is arry ‘commodity that has been ascertajned or -determined at the time of contract with '_ :
respect to its quantity and valuation so that ownership it can be passed oi_r to the buyer.

‘The process is kriown as Ta'yin. Dr‘rharrlrs and Dinqrs which are referred to as dayn are 'rlot
subjected to rhe process of T a 'yin through weight and measure at the tirrxe of contract;_ In : }-
other words they are considered as Dayn as they are always assoc1ated as liability.. | |

Thus Dayn (debt) is created when a commercial activity takes place on credlt It :

- does not apply to cash loans.” In other words, it usually comes into existence when_ any

* Nyazee, Outlines of Islamxc Jurxsprudence op.cit., p. 289.

" * gl-Majallah al-Ahkam al-Adalia, section: 158.

51 Ust Hj Zaharuddin Hj Abd Rahman, Rulings On Debt Trading In Shariah. This article was pubhshed by ;
Business Times, NST, Malaysia on 2lst June 2006. Details avallable on: www.zaharuddin.com. |
http://www kantakii.com/figh/Files/Finance/1 69.4xt 27/07/09. - : : L
.52 Nyazee, Outlines of Islamic Jurisprudence op.cit., p.289. .

Ibld :
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other contract or credit transaction is involved. It can be incurred either by way of sale or

rent or purchase or in any other way which leaves it as a debt to another. It has been_ ;
described that Duyun (Debts) are required to be returned without any profit since they are
advanced_ to help the needy and meet their demands and, therefore, the lender should not .

inipose on the borrower more than what he had given on credit.**

- 1.15.2 Bat—al—Dayn (the sale of: debt)

; There is found consensus of oplmons among all schools of Islamic Junsts that '_

there is no concept of sale of debts. It rules out that there should be no benefit to the -

purchaser in order to avoid deferred payment in different transactions which amounts to |

Riba. It can enly be ensured if debt is paid back equivalent in quehtity. However, Mahkls :
and some Hanafis and Shafis permit selling |

 There are found differences of selling to 2 non debtor or a third party. According

" tomost Haneﬁs, Hanbalis and Shafie jurists, it is not allowed at all. HoWeQer Malikis, and o

* sorhe Hanafis and Shafie jurist permitted selling of debt to third party 's.ubject to some - ”

conditions which are:
e  Thesellermustbeina posiﬁon to deliyer debts.
o  The debt must be mustctqz'r o‘r‘ cenﬁrmed_ ahd the contract _must be 'perfer'.med'on | .
the spot. | |
0’ 3 The debt cannot be created from the sale of currency (gold and sﬂver) to.be' '
dehvered in the future and the payment is not of the same type as debt, and ifitis - |

S0, the rate should be the same to avoid Riba.

34 See for more details: hgg:/[www.zaharuddin.net/content/xiew. (Last visited: 08, Nov, 2007).
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‘e The debt should be goods that are saleable, even before they are received. This is .
to ensure that the debt is not of the food type which cannot be 'traded'to the
"debtor.”

The rulmg regarding selling of a conﬁrmed debt, backed by non ribawi goods at .

-discounted price is that it is permitted subJect to the condition that it must be at face value.

S.ubject to this rule, when a bank buys an instrument of debt (shahada-al-dayn) from the |

original buyer, it is not entitled to any discount. There should be no difference between ..

what is paid and what is received. However, some Islamic banks have -been 'offering -

Islamic bill dlscountmg products by g1v1ng the reason as they treat debt as any other o o

- physical asset that can be traded ata negotlated pnce

It is quite logical that Bay’-al-dayn mostly involves a debt receivable in terms of

money. The rule of exchanging the price at par value is hardly followed. Resultantly, there .

is quite possibility that some increase or decrease is involved which amounts to interest

(Riba).

: debt is created through a sale of commodity. Dayn in this case gets the status of secuntlzed _ :

| ._ debt differentiating from currency, hence is permitted to be sold with drscount.

. Second, a debt is created by the. sale 'of goods and services through the'.sale based |
on rnodes of Islamic Finance, particularly Murabahah. The price which is got, as a resnlt. _ | .
of .debt, is the profit on transaction and. not interest. This is permitted by the Shariah .
Scholars._-So,' the selling of debt instrument at a discount is permissible and not a share m |

the profit rather interest.

" s Dusuqi Hasyiah ala al-Sharh dl—Kabir, Cairo, Isa al-Babi al-Halabi, 1350, vol 3, p: 63. .

The proponents allow the contract of Bay’ad- Dayn in two cases. One when a S
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Tt further added that commercial papers such as cheques, promissory notes and-

bill of exchange cannot besoldata dlscount as because there is found the element of Riba

It is not- allowed to deal, 1ssue distnbute or trade vv1th Riba based Bonds because the | -
element of Riba is present. Furthermore,- dealing with debt notes in the secondary_ market _4-;

" as it involves discounts and sale of debts to third parties is also prohibited because has

Riba element's.56
1.16 Qard in Shari’ah

In Islamic law stands for loan.-Literally, it means ‘to cut’, i.e,-, fo cut a property ;

' - from the usage of one person when it is given to another. Legally, it stari_ds‘ for to give a L

- valuable thing in the ownership of another person so that the latter can use it for his benefit -

and the same thing or similar amount of that thing will be paid back either on demand or a_r o

the settled time, without interest or profit sharing. T 1t is given for a good cause,-

.benevolent, gratuitous, or cha.nty, in hopes of repayment or reward in the Hereafter

“In lslamrc Law only a special kind of Qarz, ie., Qarz Hassan has been '.

recogm'zed- The, Holy Quran has recogmzed Qarz in the context of charlty. It has_also been =

" ratified by the Tradition of the Holy Prophet (SAW), “Every Qarz is Charity (Sadagahy”. .~ **

It is also very relevant to mention here that the permitted type of Loan does not accept o e

convention, held at Mekka on 5-10% January  2002. "See for more details:

://in.answers.yahoo.com/question/index?qid=20081118224650A Adnm8X.29/07/09 (Last v1s1ted 29 ‘
Nov, 2009). — [y

% Ibid. - |
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AGENCY as it is like to begging for charity and one can not appoint an agent "for' |

begging.”’

It has been dealt with from another aspect as well. Loans under Islamic Law .

have been classified into Salaf and , the former being loan for a ﬁxed'time and the latter o

| ; payable on demand 60 Slmllarly, there is no concept of time value®! of Qarz/Loans/Money | :_ .

" because it will amount to R1ba So no time value can be added to a loan s or a debt’s

principal after it has been created or the purchaser’s liability has been stipu'lated.‘s.2 It is

held to be for this reason that the commercial bank deposits or other lending uaneacﬁops "

are strictly prohihit_ed by majority of contemporary Islamic Jurists.

1.17 Differences between Dayn and Loan

From the above discussion, it can be inferred that the whole jurisprudence of - |

~ Dayn and Loan are different. The main points of differences can be summarized as:

. Dayn is created only in case of a credit sale®®, in which the cladm for the price 1s _'
attéchedv to the dhimmah of the buyer.®* Qarz, on the other hand, is when some - -
cash is given in the form of loan. |

e No ownership is ‘tra_nsferred. in Dayh. In other words, ownership in ihe- '
commodity continues to remain w1th the o\avner, On the other hand, Qarz is "

something that is consumed with use and ownership gets transferred.

- » Nyazee, Outlines of Islamic Law, op.cit., p..290.

% For more details see: http:/fwww., 1slamxc-wogld net/economlcs/debt tradmg htm, last v151ted 05 Dec,

2009, R ———

! Abu Umar Faruq Ahmad and M. Kablr Hassan, The Ttme Value of Money Concept in Islamzc Fmance

- details available: http://i-epistemology.

islamic-finance.htmi last visited: 10/09/09 < -
% Ibid. , :
% Sale in which the ajal (period) for the payment of pnce is fixed.

% Nyazee, Outlines of Islamic Law, op.cit. pp: 275-276.
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. Déyn accepts Agency, Guarantee or ' Wakalah. Qarz, on the hand, bemg a
charitable act, does not accept agency, Hawalah, Agency, WakaIah etcA.' is thé:f
lending of something that is consumed with ﬁse. o

o Dayn ascertained by the rule of Tayin, i.e., measurement and wéight. While such B

- ruling is not found in Qarz.

' 1.18 How a modern Hawalah works

Hawalah is used as an easy andAcheap way of money transfer, particularly by the

migrants. A migrant who wishes to send money to his home, approaches a Hawalah :

'broker by giving him the money to hand over toa recipient at the specified place. The -

Hawalah broker gives the details to another Hawalah broker in the recipient’s city and

settle .the debt. The 'Hawalah broker takes his commission frbm the money 'tq be -
 transferred. Such arrangement is mostly based on honor, trust and 'gbod willAéf the e
" hawalah companies. In most of cases -if.here are no mateﬁal.records #vaiilablg fqu__‘su_ch" E

| trar;séqtibns and hence claims can not be asked through legal or juridicél form. The laws -
on which such transactions are regulated. are vague and insufficient due to which these :

practices have been reported as misused on broader scale. That is why such transactions

have adopted' different forms and modes and many times have beén misused. The fact éa,n :

be illﬁ_stréted by the recent money laundering crimes committed by Khanania and .Kélia, o o

Hawaldh/Hundi compa'nies. It is to further state that most of the Hawalah/ﬁuﬁdi |

N companies do not follow the official exchange rates, thus makes opén'back doors for

“illegal and unlawful profits. However, customers get attracation to adope"such mode for = “

the reason that it is a fast and convenient mode of transfe of funds and a lower commission |



i

o

——

()

——

30 .

| s charged It further gets deep rooted where there are distortive exchange rate regulatrons '

E and where bankmg system is much-more complex one. 'I'hey also get exempted ﬁom L

paying_ tax to the government and any currency control. It for this reason that govemments '_ ._
do not favor the system and are also unable to defend the very mode from the accusation
that terrorists activities are getting multiplied in this yvay.

'But Islamic law has recognized the above arrangement in the form a separate

c0ncept called the concept of Sarf (remittance) which will be discussed m the next chapter- S

in details along with 1ts rules and limitations. Hawalah has only been recognized in the

- form of Suﬁ‘ajéh (bill of exchange). Suftajah is one of the convenient Way among -tr_aders

~ for transferring money in order to avo'id risks of way and handling cash amounts.

1.19 Hawala after September 11, 2001 .

Hawalah became a controversial commercial practice since 9/11 as the United '

States (US) government suspected its use as a tool of transfer of money for financing - o
" terrorism.% It was held responsible for the incident of 9/11. Though, such suspicion'~was :
. held ﬁctrtrous and was not confirmed by the 9/11 Commission Report Some Hawalah B

| brokers were held responsrble for the incident of 9/11, stating that they mrght have helped : |

 See Edwina A. Thompson, ‘Misplaced Blame: Islam, Terrorism and the Origins of Hawala’ in A. "von f
Bogdandy and R. Wolfrum (Ed.), Max Planck Year Book of United Nations Law, Vol. 11, 2007, pp 279-305.

BBC, 08 Nov., 2001. Available at http://news.bb¢.co.uk/2/hi/business/1 643225 stm (Last accessed: 01 Sept.,
2009). In 2001 the US launched a campaign to blacklist hawala companies. Part of that campaign, Al-

Barakt, a Somali hawala company was blacklisted and its assets were frozen. It was in 2006, the said 3 B

company was struck off the list of the blacklisted companies. See details at BBC, 28 August, 2006
Available at http://news.bbc.co.uk/2/hi/business/1643995.stm (Last accessed: 10, Dec, 2009). 4

% 9/11 Commissjon Final Report http://en.wikipedia.org/wiki/Bank_account last visited: 11, Dec, 2009
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the terrorists to transfer money to their activities. For eximple, it stated that funds Wé.fe J

sent by an inter-bank wire transfer to a SunTrunk Bank in Florida.

A b1g pressure was put world-w1dely by the US government to curb the act1v1t1es .
' of those involved in financing terronsm through Hawalah/Hundt mode of transactlons and - o

' number of Hawalah/Hundi networds was closed down and their masters/hawaladars were '_'

p:oSecuted. US also declared Hawalah as illegal and a form of money laundering. -

1.20 Conclusion

It can be concluded from the current chépter that the doctrine of hawalah has it

- distinct jurisprudence in Islamic commercial law. It has been found that the concept is | ) o

- deep rooted in different other economic systems as well. It has also been foimd that"the_re -

is consensus of opinion among the four schools of Islamic law on the justiﬁcation of

hawalah It has also been noticed from the discussion in the chapter that Traders had to o

‘have some convemence and courtesy dunng their trades in order to have a way out for the

risks of way and carrying cashes. However, the doctrine of hawalah was used in dlﬁ'erent o
transactions. In other words, different transactions were justified as Islamic on the basis of*

hawalah. However, such transactions contain the element of interest (Riba) and violate :

- other pnnclples of Islam1c commerclal law as well.

What are those transactions and how they are subJect to cnt1c1sm? This. wﬂl be :
dlscussed in the next chapter. leferent transactlons will be looked from the perspectlve of o

Islam1c commerc1a1 law. Some commentators have argued that Isla.mlc law has taken the -' _

.doctrine from other economic systems, partlcularly, Europe and India. Hence it has been :

recogmzed in the academic discussion regarding transfer of hablhty in trades and | -
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businesses. It has been discussed that after 9/11, hawalah was held responSible for the "

promotion of terrorism. In other words, it was considered as one of the key sources for

providing financial aid to terrorists, particularly, in Pakistan and Afghamstan Although, :
this W_as a misconception which was even proved as wrong by the UN annual commission,- :

however, it has opened a new discussion as how the doctrine of hawalah is promotihg’ '_

. terrorism while using in practical transactions. The application of hahéalah principlés in

~ different transactions are going to be taken in the next chapter.
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- CHAPTER2
'THE APPLICATION OF HAWALAH IN MODERN
| TRANSACTIONS |
2..1 Intfod_uction

The previous chapter  discussed the conceptual elements . of Hawalah. I

g necessité.ted looking whether the concept is applied in its practical form ih"the real's'gnse?' o
In of.hef words, the application of hawalah in different transactions is neéde'd to be

~ analyzed from the perspective of Islamic commercial law. Different transactions are said . -

to be permissible as they are as based upon the doctrine of hawalah. They ére justiﬁed‘on .

the doctrines of pémﬁssibilit_y, hiyal and analogy. They also justify the use of loans for

commercial purposes, delay payments and uncertainty in commercial transactions. 1Islam'ié. B

commercial law has strictly prohibited all these elements to be used in co,mnieréial .
activities. It is argued different hawalah based transactions are devoid of ohe_bf- thé

" important elements of hawdlah i.e. the creation of debt in the form of credit sale ar = °

involving some commercial activity. It is further argued that some of such transactions

involve sales of debts which are strictly prohibited in Islam.

What aré the elements of interest (Riba) involved in hawalah_based transactions |

and how -the}; can be critically énalyzed, how they are devoid of commercial activity and

how 'they contain uncertainty? This chapter addresses all these issues. The scheme“ of . o

discussion is in such a way that each transaction is described with its short jurisprudence -
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and usage in-commercial activities. It is then critically analyzed’ from the perspective of - |

Islamic commercial law under the headmg Shari’ah Apprazsal The rules descnbed in ]

: Chapter 1 will be taken into consideration in the analysis.

2.2 Remittances

Remrttance is the system of sendmg money from one . place to another. g may be

‘either in the form of payment of a demand or account or draft.%® As globahzanon has led

to ever hlgher levels of labour mobility, the volume of funds remltted to their famrhes by .
workers employed in countries far distant from their homes has mcreased by leaps and' '

bounds. The total volume of such transfers currently amounts to over $100 brlhon _per =

- annum, the greater part of which flows from economically advanced regions in the West

“and North to developing countries in the East and South. Delivering those funds.sWiﬁly; :

reliably and cheaply to relatively remote destinations opens up new opportunities for the -

financial services industry, but also represents a maJor loglstlcal challenge Money is :

-sent either through banks or through non-bank channels Each of such modes is going to )

be discussed separately.

% Marie,Hawala remittance system and moneyLaundering, publrshed in ChéneU4 Helpdesk Transparency -
International,Date:23,May,2008 http.//www.godgle.com.pk/: &g= B
Accessed: 17, May, 2010. (Please see: http://www.fatf-gafi. org/damoecd/l6/8/35003256 pdf). .

"% Roger Ballard, Delivering Migrant Remittances: the logistical challenge, available on;

http://www.casas.org. uk/pagers/hawala html Last accessed: (20, Dec, 2009).
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2.2.1 Remittances through Banks

Apart-from accepting deposits and lending money, banks also carry out, on behalf
of their -customers, the act of transfer of money from one place to another, botb 3

domesﬁcally and on foreign level. Banks issue Demand Drafts, Banker's Cheqﬁes, and

- Money Orders etc. for transferring the money.
In Remittance transactions, Bank 'A'at a place 'a' accepts money from customer c o
~ and makes arrangement for payment of the same amount of money to either the customer o

'C' or his "order" i.e. a person or entity, designated' by 'C' as the recipient, through either a..

Branch of Bank 'A' or any other entity at place 'b'. In return for having rendered this

service, the Bank charges a pre-decided sum known as exchange or commission or service

charge. This sum can differ from bank to bank. This also differs depending upon the mod_é ‘

-~ of transfer and the time available for affecting the transfer of money. If the transféf isin "

. faster mode, higher charges are taken.

The transfer is made in another way as well. Suppose Mr. A, a Pakistani working -
in Dubai, wants to send money to his family in Islamabad; he goes to a bank, 6pens an

accbunt and puts money in that account. The bank makes a demand draft and sends to

Islamabad fo the account of the wife of Mr. A. among the pre-requisités for making sich

transactions, Mr. A is required to have a bank account and has to fill out elaborate fb@s :
or shb_w a government ID number. He is also needed to deal with an artificial exchaiige. ‘.

rate set.by the Pakistani central bank — a rate of exchange intended to cut tax.
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" 2.2.2 Shariah Appraisal

The transfer of money (remittances) is said to be based upon the doctrine of

Hawalah. Tt has been described in the Shari’ah Standards in the following words, |

“The request of a customer for the institution to transfer a certain amount of

money .in the same currency from his current account to a particular beneﬁciary is a-

transfer of debt if the applicant is a debtor to such a- beneficiary. The fee that the -
. institution galns ﬁom this transaction is consideration for the delivery of the money and it
is not an addltlonal amount galned by the institution over the amount transferred. B

 However, if a remittance is to take place in a currency different from that presented by the

appllcant for the transfer, then the transaction consists of a comblnatzon of currency,

3

170

The above ruling permits transfer of money through a bank with the condmon that o

the pnnclpa.l debtor is the debtor of the beneﬁclary In other words there must have been o
*created debt between the principal debtor and the benefiary. Debt as we know is created :
" through some commercial activity or credit sale. It is to argue that such kind of mcﬁon o |

is impracticable in the contemporary transactions. It has also justified the fee taken by an

institution/bank for the transfer of money on the basis of service charges. It is again to--

argue that no institution can just rely upon the trué service charges. Service charges are

charged only when the actual cost of the transfer of money is shown and aclmolw_edged by .'

the customer but in the practice such activities are hardly noticed.

The standard has described remittance in another wéy as well. It says:

7 AAOIFI, Shari‘ah Standards7 Section 12/6.
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“It is permissible to execute a financial transfer of money (remittances) in a =~

- currency different from that presented by the applicant for the transfer. This transacﬁon .

_consists of a currency exchange aﬁ’ected through actual or constructzve possesszon by‘ e

delzvermg an amount of currency that is evzdenced by a bank drafi, followed by the '-
transfer of the amount using currency that is bought by the applicant for the transfer of o

money. It is permissible for the institution to charge a fee for the transfer.”’!

However, in Islamic law the concept of remittance is somewhat different. Tt should ' k
not based upon the doctrine of hawalah. Islamic law has recgonized the transfer of money '

in its distinct system called sarf. On the other hand, the tranfer of debt is recognized in thé _ |

- form of suftajd. In countries like Pakistan, India and Afghanistan the system of sending of : . ..

. money is usually known as hawalah. lt is to argue that this is nbt hawalah as undersfclbd in ,

Islamic law. This is, in other words, sarf, which has its own rules. There is great difference

between sarf and hawalah. The former stands for sending of money, rather, selﬁng_ of -

‘money, while the latter, means transfer of liability of payment of debt to a third party. -

Both the doctrines are going to be discussed in details to support the argument.

2.2.3 Sarf

The literal meaning of the word sarf is excess. The supererogatory worship (nafh
s called sarf because it is an additional thing. Techmcaﬂy, it is the sale of a moneta.ry‘

' value for another monetary value of the same genus or of another genus.™ In other words .

it is the sale of absolute price for absolitte price. The main conditions of sa;f contract-are" '

.as follows:

! Ibid, Standard No.1 p.8.
™ Nyazee, Outlines of Islamic Law, op.cit., p. 279.
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The counter-values must be delivered and taken possession of within the -
session of the contract. This is one of a conditions which is specific to
the contact of sarf and distinguishes it from all the other contracts.>In

other words, the condition of delay should not be stipulafed.

The counter-values. must be exchanged in the same quantity if the same e .

currencies are exchanged. In other words, there must be eqﬁality or

sameness in weight if gold is exchanged for gold. If the currencies are - -

~ different then equalit‘y in weight is not the requirement. However, the

counter-values must be exchaged within the same session. There must -

not be delay and the values must be exchanged in the same mecti,ng" of. ._ o )

the contract. In this way, gold can be exchanged for s_iiver with diﬁ"crépt o
quantity or weight but ﬁmout'suffeﬁng any delay. B
No 6ption‘can be stipulated in this conﬁ‘act. The reason is that apbptiqri o
delays the transfer of ownership and this violates the cdndiﬁoﬁ of spot

delivery and possession.

Good and bad quality"of exchanged counter-values is not. reilevant'. in

contract.

It has been viewed that the rules mentioned earlier are not specific with "~ ~ "

- gold and silver or dinar and dirham alone, but are applicable to every commodity or thing = -

" Ibid. p.80.
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| 'staﬁdard of deferred payment."4 Any institution or medium through which money is sent -

or which deals with sarf, must fullfill the above mentioned conditions.

Islamic commercial law has the basic rule that nothing can be charged e&

consumables including money. What can be charged is rent on tangibles like prope.rty.o: -

any asset only. What is required is that money should be converted into asset and then sell

 the asset on a profit or give.the asset on rental basis to earn proﬁt."s_ If it is not folldWed, it
* will be clear violation of the rules of Islamic commercial law. The same rule is appliéd tb -

' .hm&alah contract as well. The contract is based upon the existence of debt and debt

involves some trade activity of some asset or tangible property. While it has been noticed .

from the rules of sarf that it is not based upon debt which involves some commercial -

activity. It is to further add that bank remittance can not be equated to transfer of débt'.

Bank always acts in as a commercial entity. It does not involveAcredit sales and debt- -

* related transactions in its practice. It rather sells the money in the form of loans. In other
. words, it sells loans. Even if it involves debts then the way in which it makes transa{:ﬁons' o

| may amount to the sale of debt. -

2.2.4 Suftaja dolw :

Sufta]a (bills of exchange) is one the important credit instruments employed in Islamlc '_

world. Historically speaking, it was a written obligation, issued by and drawn upon well- T

. Mansoorl Islamic Law of Contracts and Busmess Transactzons op.cit., p. 197

” Salman Ahmed Sheikh Accounting, Critical Analysis of the Current Islamic Banking .S)astem, Published on
11/8/2007. For more details see: httn /fwww.accountancy.com.pk/articles. asg?nd—l7 (Last accessed: 06
Jan, 2010).




-

- and this means that a man obtains a loan at one place and recieves it at another place

41

' known merchant for repayment in the same type of currency paid to the issuing age_n_t_.76 In | =

 other words, it is one of the applications of hawalah. It is found in the form of sufiaja (a

credit instrument employed in Islamic world which must not involve currency exchange -

and paymeht must be made in the same currency).. The concept had been extraced from

the folllwing eveﬁt, reported in Daaim al-Islam composed by al-Qadi al-nauma'ri 1n

roughly 960 A.D one of Muhammad’s companions is reported to have said,

“He gave a certain sum of money in a particular town (rrtin madinat) and :

recezved itin another place (bi-ard ukhra) He permitted the use of bill of credzt (suftajah) S

W11 C

It can further be understood from the following example:

Suppose A4 lends a sum of money to B in return for a suftgja, which he gives to .
C, who resides elsewhere and pays A4 the same sum in the same currency. It was typicaﬂy :

written as: “Ali asked me to take from him Rs.2000, which I did and for which'I-‘wrc_)te g

- him a bill drawn on you.”

In the Abbdsid period it had been used for fund transfers bet\'wé'en.pr_o\'rinc_iai
treasuﬁes and Baghdad. Besides, it had also been used for trade, tax farmei‘s and bribes.”® -

Although, it was useful in the sense that it had to extend credit and helped merchants _avo_id )

1isk in transport, however, it did not involve a currency exchange — the bill merely

permitted merchants in one region to make payments in the same currency in another .

7 Ibid.

. 7 “Book of Business Transactions and Rules Concerning Them”,* in: the Pillars of Islam Da A Im al- Islam o
- of Al-Qadi al Nu'Man, Vol 11, translated by AAA Fayzee, revxsed and annotated by 1.K.H, Poonawala, 2004,

47 Reference by Thompson p.13..

™ Ibid.
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region.” It was neither transferable nor negotiable and was immediately redeemabl_e upon

presentatlon The issuer (borrower) usually used to charge a fee. If the agent upon delayed

- payment, he would be sued by sufta_]a holder in an Istamic court.®

The bill of exchange was an 1mportant financial mstrument that had pos1t1ve ‘
legal standlng in both the medieval Islamic and Christian worlds but remained relegated to

personal networks only in the former.! Like in the Europe, numerous credit instruments |

were employed in the Islamic world.

Suftaja was made analogous to European bills of exchange, however, ~.the_ '
additional element of currency exchange aesociated with the latter allowed .opened a baek -
door for the wealthy European lenders to profit in addition to the exchange transaction;
This(proﬁt had been derived ﬁ'om two transactions which exploited variation_s m exchange
rates'.' The lenders who purchased bills of exchange were necessarily invoived in .inter-
regional (and hence inter-currency) commerce with multiple agents. lResultantly, the
practice shifted to institutional finance and organizational forms. | |

The practice shifted to another form. The Medici and Datini banks emerged in - A

the ﬂfteenth century in Europe, dealing to some extent in interregional finance and bllls of

" Jared Rubin, “Bills of Exchange, Interest Bans and Impersonal Exchange in Islam and Chrlsttanity ” p. 8
available on:

http://www.google.com. Qk/url‘7$a-t&source=web&cd—5&ved—0CCkOF1AE&url—httD%3

" A%2F%2Feconomics.stanford.edu%2Ffiles%2FRubinApr01.pdf&rct=j&q=Bills%200f%
~ 20Exchange%2C%20Interest%20Bans%20and%20Impersonal%20Exchange%20in&ei=n

ATXTNjPEcSecM7P1K4L&usg=AF CNE3a4M beRePWD bIYzI5aWAidQ (Last
accessed: 27, Feb, 2010).

% The enforceability of such late penalties are exemplified in a case noted by S.D. Goitein (1967, p. 243)
The bill arrived on the holiday [and, therefore, was not paid; it was payable it seems, to a government
office]. Immediately mounted police were sent out carrying an order for a fine of 6 dirham per day.” By J.
Rubin, p8.

8 Jarad Rubin, Bills of Exchange, Interest Bans and Impersonal Exchange in- Isiam and Chrzstzamty For
more detalls visit the web site:

. _rfai= (Last accessed: 02, March, 2010).
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‘exchange. They acted as principals and agents and had to keep themselves about exchange - A '

" rate .fluctuations, capital market and the money market. They conducted transactions

pnmarrly with seml-personal relations and extension of the credit network for less. ’
personal cred1t relatlons to arise from the primary capital holders. Most of ﬁnancml
actlvmes were conducted w1th unknown relations

On the other ha.nd nothing resemblmg these orgamzational forms emerged in the

Islamic world — instead, suftaja was employed only where permanent and direct busmess .
_ connections existed between well-known, closely-k'nit groups of merchants and.bankers'.
‘The la_i'ge,T enforceable fees imposed on late repayment of suﬁajd (along with their o
~ convertibility upon delivery) made most bankers from issuing large suftgia discouraged — ' -

if the issuer did not have complete confidence that his partner could pay the debt, herisked -

incurring such fees (charged to his partner) upon delivery. The dealers. were reluctant in '
the sense that in a world_ of their_“person_al business relations dependent--_on repeated

interaction, entering into such a contract. without assurance that the bill coul_d be paid was

a risky job. For this reason, those documents reﬂect numerous insta_nces of merchants

unable to procure suftaja and banker were unwilling to issue suftaja, encouraging them to

instead carry purses of gold specie in order to conduct their business.

The profit which was permissible in suftaja business practice borrowers could .

'charg_e a fee for writing a bill, payable in a distant land. Without the element of currency

exchange, there was little incentive for the. dealers to employ suftgja as an instrurnent of

finance. Instead, mvestors remained the primary lenders (purchasers) a.nd suﬁaja

: remained relegated to facrlitating trade '
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2.2.5 Modern bill of exchange (Suftaja)

" A bill of exchange is a form of hawalah if the beneficiary is a creditor to the

_ drawer. The drawer is, in this case, the transferor who gives orders for the paying bank to _' :

pay a certain sum of money at a specified date to the defined beneficiary. The party o
executing payrnent of such amount of money is the payer whereas the beneﬁciary, _i'.e. the .

holder of the bill, is the transferee If the beneficiary is not a creditor of the drawer, then

- the issuance of the bill of exchange becomes an agency contract to recover or collect the-

amount of the blll of exchange on behalf of the drawer.In the absence of a debt obligatlon

between_the drawer and the paying bank, the issuance of a bill of exchange becomes an

unrestricted hawalah.

A bill of exchange i's'. endorsed in a manner that transfers title to its value to the E
beneficiary is a form of hawalah if the beneficiary is a creditor to the ‘endorser. If-.the |
beneficiary is not a creditor to the endorser, the endorsernent becornes one of .algency'
contract for'collection of the amount of the debt. However, an endorsement on behalf of a
client who requires the institution to transfer, aﬁer collection, the amount of the instrurncnt'
1nto his account does not amount to hawalah. This i is, however, a contract of agency that is

permissnble with or without con51dcration

Ttis permissible for the first beneficiary from a bill of exchange to endorse it in

~ favor of any other party. The second beneficiary may also endorse such a bill of exchange

in favor of a third party and so on; in such case the revolving of endorse_ment is a form of
successive hawalah which is not objectionable in Shariah. It is to flirther,add that it is not B

permissible to disccount bills of exchange by transferring the ownership of their values,

. before their due date, to an istitution or others for a discounted immediate payment. :
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The modern ha;valah based . transactions departs somewhat frem.the eertier L
practice in that the debt settlement occhrs onty among hawaldars while the lit;uic’iity is
sup;V)lied‘ by other groups, such as labour migrants and reﬁtgees, foreign traders_‘antl
humanitarian agencies. But that is very complex and not applicable in present day while

the present day hawalah partially fulfills debt negotiation. It can be said that customers

operate at the level of the suﬁaja while dealers at hawaléh based system. In back office -

terms the suftaja thus becomes far more complex than a straight forward transfer of ﬁmds_ N

through bills of exchange. Its execution. entalls a long standmg relatlonshlp between the' :

hawaladar who honours the payments instruction and his distant partner who issued the - -

instrument in the first place, in additton to linkages with additienal hawaldars with whtim :
it is propitous to do business. It can be said that the modern hawalah based transactions

deviate from fullfilling both the conditions of debt and suftaja.

" Thus it can be extracted from the above discussion that bank'remi_ttances arenot

 based upon the doctrine of hawalah. Similarly, they do not fulfill the conditions of suftgja.

They involve currency exchange, delay in handling money and ahsen_ce of credit sale.

However, as mentioned above suffaja did not involve a currency exchange.-' It was merely B

permitted to be exchanged in one region to make payments in the same currency in -

another region. It is one of the possible applicaﬁons to be based upon hawalah. There mhst
be atnon'g the traders involving some commercial activity. It can further be added that in

Suftaja there i is the interest of both the lender and the borrower without harm bemg caused

to either one of them. The lender is secured against the danger of the way in carrying the - -
‘amount in cash. Similarly, the borrower benefits from the loan and is also secure against :

“the dangers of the highway being under an obligation to pay in the said toWn. ‘
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2.2.6 Difference between Hawalah and Suftajad>xiw

In Hawalah a debtor makes payments in another place through his agentora -
second person. On the other hand, Sufigja is a loan of money in order to avoid the risk of
transport. A lends an amount to B in order that he may pay it to him or C in another place.

In hawalah the obligation of B to A is already in existence. In Suftaja, the obligation of B

to A is created on purpose by a payment which A makes to B. However, both have the o

same effect. Sirniiarly, Hawalah is a doctrine upon which transactions will be based. It
proirides a jurisprudential status to the delegation of debt instead of a concret application..
While suftaja refers to a bill of exchange as one of the possible commércial'instruments -

based upon hawalah.®

2.2.7 Remittances through non-banks institutions

Money which is sent through non-banks institutions is also one the known mode =

sending money. Expatriates of many countries send money to their homes through-non- -

‘banks institutions. Those who deal such business are called hawaladars. If an expatri_ate .

wants to sen.d. money to his home, he will ‘go to a hawaladar instead of going to ‘a' bahk. "
The hawaladar sends thé information to another hawaladar in the home town of the
customer. _Tﬁe customer tells some ;ecret code to the sender. The sender goes to a i&ial
hawaladar and coilects moneyA by telling the secret code. In this case neither fhe seAnder»’

nor the receiver needs a bank account nor fills any lengthy forms. This arrangement is -

52 Goiten alsa suggests that payment through a third party in another city fell under the general category of -
transfer of debt; S.D Goitein, A Mediterrarian society: the Jewish communities of the Arab World as

'Portrayed by the documents of the Cairo Ganiza, 1967-1993, 242. Ref given by p. 16.
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called hawalah in most countries like Pakistan' and Afghanistan. It is used widely because

it a faster and more reliable mode of sending money than banks. This transaction however,

is based upon trustworthiness.

2.2.8 Shar’iah Appraisal

Whether remittance is through banks or non-banks institutions; it comes under
the doctirne of sarf. This is not hawalah from the perspective of Islamic law. It is a sale of
currency. The hawalah which is found in Islamic law is that it is a convenient arrangement

among the traders for payment of debts. Debts are transferred to third persons in order to -

'avoid risk of way and carring huge amounts of currencies. Islamic law has laid down the - '

‘ rule for dealmg with debts and their negotiabilities. It says that debts should be goods that .

are saleable and it should not be created from the sale of currency to be dellvered in the N

future.. In other words, Debt should be created throgh the sale of a commodlty Islam

prohibits sale of debt toa third party or non-debtor. It further puts restriction that any sale -~ :

of debt or transfer of debt must be piad at face-value. It, however, permits the selling of |

debt by 1ts ‘equivalent in quantity and time of matunty or debt trasfer. It is also one of the o

1mportant rules of Islamic law that the ﬁnanclal transactions involving debt should not be

allowed on deferred payment as this would be regarded as interest (rz'b_a).

It is argued that the transactions become hawalah if the contract of agency is - "
involved.* Agency (Wakalah) is the appeintment of an agent (wakil) in place of the _'
principal (muwakkal) for- the performace of an act authorized by the prmclpal The

hawaldar steps into the shoes of an agent whlle sending money on the customer to hls_

_ home- country through his counter-part hawaldar in the home-country of the customer.

® Nyazee, Outlines of Islamic Law, op.cit., p.259.
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What he charges is the service charges whrch are allowed in Islamic law. The relationshlp
between the customer and the hawaladw is that of laoner and loanee. If the U'ansfer is
going to be made in the same currency then there is no problem and the hawaladar can

take his service charges. On the other hand, if a remittance is to take place ina currency -

: different from the presented by the applicant for the transfer, then the transactlon consrsts

of a combination of currency exchange and a transfer of money that is permrssrble subJect _ "

to the following Shariah rules.

a. Both parties must take possession of the countervalues before dispersing, suchf
possession being either acutal or constructive. |

b. The countervalues of the same currency must be of equal amount, even if one of
them is in paper money and the other is in.coin of the sarne country, lilce a note of :
‘one pound for a coin of one pound.

c. The contract shall not contain any condtronal option or deferment clause regardmg .
the delivery of one or both coumtervalues

._d, The dealing in currencies shall not aim at estabhshmg a monopoly posmon, nor

should it entarl any evrl consequcnces to the interest of individuals or socretres

. C_urrency transations shall not be carried out on the forward or future market.®

The above ru_les are required to be followed strictly and violation of any of such rule will-

amount to interest (Riba).

To sum up the above discussion it can be said that working in money exchange

to transfer money from place to place and charging for that is permissible. One can also

* AAOIF, Shariah Standard No.7 Article, 12/6.

% AAOIF], Shariah Standard No.1 Article, 2/1.
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work as an agent for this transaction. "The condition that the ownership of the rhohey i

- should not be delayed, should be strietly followed because any delay between giving or

receiving the money amounts to interest (Riba) which is forbidden. This is the ruling of L

" "hand-to-hand" transactions. However, it can not be based upon the doctrine of hawalah. ‘

There is no harm in earning from Aawalah in a country where it is banned; however, it

must be regulated by the Shari’ah limitls._ Violation of some of the regulatory laws in this

regard does hot prohibit benefiting from the profits a man gains thereof although_abidanee :
by the_ _la'ws,' ev_en those of foreign countries, is obligatory in some cases in order to save.
the person from danger and accountability. Also, many of these laws were laid in order to o

achieve public interest, so it is necessary to abide by them. .

231 Cheque

Cheque is derived from Arabic word, Sakk which means a piece of paper on which .

.some amount of money is specified. Cheque can be traced back to the 9™ century when -

MUslim businessmen/traders used to issue letter or note or document of credit in their -
tradings. The letter would be a proof of guartenee that the amount specified over it would |

be paid on specified time. It ‘was appreciated and acc'epted by rhost of the traders -

: throughout the world for the reason was that they got rid of carrying large quantmtes of ﬁ

: currency to far areas. It also mm1m1zed the nsk of loss in the way for carrymg cash

currenmes .

| It was particularly witnessed durinng the trade between Baghdad and China.
Cheque was further developed with the development of banking system. Howeve_r, a stage :
came when it was confined only to banks. It got its proper legal status when it was.

included the Negotiabie Instruments Act, 1881. In this way it has got legal cover as .Well _
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and any dispute related to cheque can be settled through courts. The Act defines cheque

as:

“A cheque is a drawn on a specified banker and not expressed io be payable

1 86

-.The law further guides that bank is bound to pay either to the customer or other

than customer himself, being bearer of cheque However, the bearer must be a natural or |

legal person i in due course. The Junsprudence of Cheque further reveals that a cheque may :

be an ordered or bearer one. Another classification is it will either be open or crossed. It |

must bear the name and date of the issuer and its validity is for six months.

- 2.3.2 Shari‘ah Appraisal

Cheque is considered as based upon the. doctrine of hawalah. The legal validity of -

- a cheque drawn by the client upon a bank, contains the elements of hawalah. The-muhil _‘ '

(transferor) is the account holder, the muhal is the beneficiary and. the muhal alayh.

‘(transferee) is the drawee bank. In other words, it contains the elements of bill of exchange '

(suftaja). Its history can be traced back to the Companions (God be pleased with‘ them) of .

the Holy Prophet (SAW). They used to deal in the instruments in the form of bill'_of L

- exchange, i.e. Cheque.

A cheque can be used for a commercial activity. It will amount to a price for
asceramed -goods in the form of sale of a debt. The sale will be made toa person other than

the one who owes the debt. Thls is permltted accordmg to the Mahlu school if 1t takes o

.place after possess1on so that it does not turn into the delaying of the two counter—values

% The Negotlable Instruments Act, 1881, S.6.
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However, the Islamic Figh Academy did not perﬁiﬁed the use of any kindAof commercial
papers incluing cheque on discount.”_ It is argued that in reality the discounﬁng | of -
commercial paper amounts to a loan with interest (Riba). It afﬁxins that the interest (Riba)
charg_ed through discounting varies according to the value of the commefcial paper and its | .

date of maturity. Such kind of arrangement is strictly prohibited in Islamic law.

Cheques are used for paper money and are sold by banks. But using paper money

requires the actual worth of paper must be in existance, particularly in its weight. If the .

worth is not available, it will amount as based upon uncertainity which is prohibited in

Islamic commercial law. It is to further add that banks must have entered in some '

3

‘commercial activity in the real sense agianst which cheques are issued. There must have

occurred some give and take of the commodities. or assests being the subject matters of

different contracts between bank and the customer. It has, however, been noticed that-

| bank is hardly invloved in such activities. This creates the confusion that why a'chequé is
. then issued by bank if some commercial activity has not taken place? Banks have invblved_

_ itself into many different businesses,"it can not be certified as the account hdldcr has been -

enterered into which of such businesses and why it is not in a position to 'give money to -

.the account holder.

It is 4lso argued that an issuance of a cheque against a current account is a form of
hawalah if the beneficiary is a creditor of the issu_er or the account holer for the amount of

the cheque, in which case the issuer, the bank and the beneﬁciary are: the tranferor, the |

~ payer and the transferee respectively. If the beneficiary is not a creditor to the issuer of the :

- cheque, then this is not a hawalah transaction because there can be no hawalah tra.n,sac_:tion. e

¥ In'its 16" séssion held in Mecca on 21-26 Shawwal 1422 H. quoted by AAOIFI p.290.



" without an existing debt In the absence of a debt, the transaction becomes an agency |

- contract for recovery of the amount of the debt on behalf of the transferor, wh1ch is lawful |

in Shart a3

If it is considered as loan, by saying, one has loaned the bank Rs. 100 from a third .

'party who is also a current account holder at the bank The first person writes a cheque in

the amount of Rs. 100 and gives it to the third party who pays into his current account.

The cheque instructs the bank to transfer to the third party the debt that it presently_oWes !

~ _to the first person. By transferring ownership of this debt to the third party, the bank has |

" not placed the money in the ownership of the third party. In this way payment- for the' o

purchase has been made with a debt, not with money. But such a s1tuat10n is the clear

violation of the Shanah rule, i.e., it is w1dely prohibited for a debt to be used when paymg- :

the cap1tal in a salam or mudarabah or sat_'f is made It further worsens the s1tuatlon as the' |

person receives some benefit in return for g1v1ng the bank a loan of Rs. 100 wh1ch :

amounts to interest (Riba).*®

On the other hand, if the transaction between the bank and the depositor is -

. considered as dep051t then the substance of the contract is that the bank is bemg entrusted o
- to hold the money in a place of safekeepmg Because the bank represents that it is

: aya;lable for immediate withdrawal whenever is desued, it should not be used for other |

purposes during the period of the deposit. For example, it should not invest one’s money. -

‘without seeking permission. This is would violation of trust. By considering the current .

account as a genuine deposit of trust then, when somethlng paid by cheque, that‘cheque .

88 AAOIFI Shariah Standard No.7 Section, 12/1.

oo® A discussion on current account available on: t_tp /fwww.islamic-finance. com/xtemlSO f. htm, (Last
_‘ accessed 25, March, 2010).  ~
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acts as an instruction requesting that the bank transfers the money held in my name to the- - o
pame of the third party In this case, payment is made by transferring money, not by

. transferring debt. .

Another argument made by the bank by considering current account as debt in the -
sense that the bank has borrowed the money, which has been placed by customers in its.

current accounts, and that the bank is therefore the owner of such money. If the bank owns 5

the monéy, it has the right to lend it to others for a commercial gain. But it is impossible -
for money to be in two places at the same time. It cannot be available for withdrawat by -
depositors and loaned out to the bank's borrowers. In such a situation, the element of L

" gharar is sensed in commercial banking.

Cheques are sold by banks in the forms of traveller’s cheques or”postal' ordes.
These are cheques drawn by in varying values by institutions upon their fc;reigrl branches

or correspondent institutions in the interest of a traveller who will receive their value by

-merely pr_eseptiﬁg them for payment toa party that will accept them. The holder’s ofa -

traveller’s cheque, the value which has been paid by him to the issuing institution, is'a
creditor to such an institution. If the holder of the traveller’s cheque ‘endorses the cheque. N

in favor of his creditor, it becomes a transfer of debt in favor of a thid party aééu'nst the .

) issﬁing institution that is a'debtor to the .holder of traveller’s cheque. This is a restricted
-~ transfer of debt and the amount of debt is the value of the cheque for-which ﬂle'msﬁfﬁﬁoh ‘

. recéivéd payment. It is permissible for the institution issuing it to take commission_in lieu :

of intermediation in such issuance or at the time of its payment provided this does not .

‘include interest (riba).
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It can be argued that cheques are treated as paper money Islamic commerclal law |

has fixed certam rules for usmg paper money. One of such rules is that it must be based on |

quanuty of price, say in the form of gold and silver. Since, no actual weight of such pnce.

is 1nvolved, 50 it can not be treated as a paper money. If it is supposed that if -has some -

| L vaiue, then yvhich sale transaction has taken place, for which bank 'i_ssues cheques for

payment to be made later on.

If the.beneﬁciary of the amount of a cheque is a creditor to the issuer, then issuing | N

a cheque against the account of the issuer without a balance is unrestricted transfer of debt -

if the bank accepts the overdraft. If the bank rejects the overdraft, then thts is ‘not .' '

con51dered a transfer of debt, in wh1ch case the potentla.l may have recouse to the issuer.

Bank becomes pnnc1pa1 debtor, when a person keeps his money w1th bank and as l

creditor, if lends. In former case, he must transer his llablhty, ie. payment of money by a

- third person whmh it does hardly in practlce. In latter case, it can not transfer but can be

transferred to it. The concept again creates confusion as if the nature of transaction is sale,

where is the actual sale, subject matter In other words, 1t is based on a thing very, ' .

.uncertain wh1ch is strongly prohibited by the Holy Prophet (SAW). .

- The basis for the permissibibilty of dealing in cheques for banks transfers, when )

the intention is to transfer the same currency in which payment is to be made, is that it '.

" belongs to the category of suftajah, which is permissible.

This view is held by the opponents for the validity of hawalah that the transferee is -

ind'ebted to the muhal (transferor) with hawalah (transfer) being valid for a person who

does not owe a prior debt. The second view is. that it is an agency for borrowing. Banks .
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will not accept cheques drawn upon them by clients with no balance except by charging |

'riba-bearing profits that are due from the client along with the value of the cheque _

_Consequently, if the cheque drawn by the client upon the bank, where he does not have a

balance, includes nba-beanng proﬁts it is prohibited; it is not permrsSIble to wnte such a -

cheque- nor to undertake transactions in it.

The collection of the amount of commercial papers is considered an agenCy. wrth '

_the client appointing the institution as an agent to collect the value of the paper on his -
| behalf The institution is entitled to commission that is agreed upon between the chent and "

.the mstltutron. In the absence of an agreement between them, the practice prevalent.among Lo

institutions is to be acted upon.
24.1 Paper money and the doctorine of Negotiability (hawdldh)

Paper money (ﬁat paper currency) is an alternative form of coin metals made up of

: - precious metals i.e., gold and silver. The replacement was made for the reason that the

~latter had to face the risk of loss and was too heavy to carry out from one pla'ce to another. -

The worth of a bank note its equivalency to the quantity of gold and precious metals

avarlable so ‘that the worth of the bank note in the form of gold or silver must be avallable

at any time, whenever, it was asked by any one. It got apprecratron and the need of i 1ssu1rrg

notes in greater numbe was felt.

 The task of issuing notes was given to the state treasury of a State which assigned_ L

the responsibility to state banks. Banks started printing notes in great numbers/quant_ities .

- with the increased demand but without canng for the quantity of gold or precrous metals Lo

' avarlable Resultantly, the physical mconvertrblhty of a note with its worth, i.e., gold or :
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silver has almost ceased. If a person wiskes to 'get the worth of Rs.100 note from bank, he -

will get a worth of 51m11ar nature, i.e., a paper of Rs.100 from bank. It was also felt that if
' 'banks are asked to redeem notes with their actual worth which they can not, the whole -

| banking system will collapse. Bank notes were given legal status by the Negotiable. .

Instruments Act, 1881 by declaring it is'a kind of negotiable instruments.*
2.4.2 Shari‘ah Appraisal

Whether bank notes (fiat paper money) can be justified by Islamic pomt of view 1s '

| - 1tself a debatable issue. One view is that, paper money can be treated a med1um of

exchange and measure of value and substitution for dinars and dirhams.”!

The figh academy of Makkah in its meeting held in October, 1986 maintained that

paper money has all the chararacteristics of gold and silver. It is thaman from the point of . -

‘view of Shariah pertaining to nba, zakat, salam and other contracts which are apphcable to .

gold and silver.*?

The workshop held under the ausplces of the Islamic Development Bank in Jedda.h ._

- in April, 1987 on 1ndexat10n also concluded that: “Paper money assumes. the functlons of .

~ gold and silver money from the pomt of view of the applicability of the rules of _riba and |

zakat as well as being the principle of salam confracts, capital of mudarabah or in\festznent' :

ina pa.rtnershlp” 9

% The Negot:able Instruments Act, 1881, S.13.

*! Mansoori, Islamic Law of Contracts and Business Transactions, op.cit., p. 199,
?2 Rabitah al-Alam al-Islami, Qararat Majlis al-Majma*, al-Figh al-Islami, pp.96,97. '
% Recommendations of the Workshop on Shariah position on Indexation (25-26 April 1987) orgamzed by :

- . Islamic Development Bank, Jeddah
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The other opinion is that paper money cannot be put in the framework of Islamic .

law. If the strict legal position of Islamic law is adopted, all transactions in paper currency

become invalid. Here is to consider the followmg definition while critically analyzmg the -

- status of paper money.

) “A standard of deferre'd payment on exchange agreements extending into the E

ﬁztufe. w94

If paper money is considered as debt from the above definition,” then it is a .
promise or acknowledgment to pay some debt liability. In other words, it is a promise to .

pay to an unknown person some worth and potentially carries the power of ensuring. The

: contract is considered as Hawalah (endorsement) with the difference that ehdorsement in

- the case of money is effective through possessron The claim can be passed on to another‘ - '

| person merely by passing on the note; no express endorsement is needed. In thrs way. it '-

shall be subject to the contract of hawalah.’® However, while analyzing critically th1_s. :

concept, arry kind of trade in such currencies will amount to exchange of debt (dayrr) fora

‘debt (dayn).

8 In other words, if paper money is considered a debt, then, sarf m such a debt will™ e ;
hot be permitted.It is the transfer of the liability to repay a debt from the dethr to the :
. assrgnee Specrﬁed in the contract. In this transaction the transfer of habrhty to repay the

4 debt takes place from the Assrgner to Assrgnee The assrgnment of debt is allowed in

% Ruffin & Gregory, Glenview, Illinois, Principles of Economics,: Scot, Foresman and Company, 1983

Wills, Primack, Vass & Holmes, Redding, Explorations in Macroeconomics, Callfomla CAT Publishing
Company, 1989, p.317. .
% Imran Ahsan Nyaee, The Concept of Riba and Islamic Banking, Publishing House 332 Sawan Road, G-lO— .
1, Islamabad, First Edition, p.83. '



[~

ed -

—

(-

[

'respect of original amount of debt only, creation of debt due to credit sale among three.

parties.

2.5.1 Islamic Accepted Bill

The Islamic Accepted Bills were introduced in Malaysia in 1991 5 They are the :

- Islamic Financial Instruments which are traded in Islarmc Inter-bank Money Market.” 98 The o e

main ar_rangement of the transaction is such that bank buys some goods from a customer

and sells him/her or a third party those goods for a greater price ona deferred patyment'

basis. In other words, it is an order made by a customer to bank to pay' certain amount to" |

the holder of the B111 The bank pays money in lump sum, It sells the goods for wh1ch the :
money has been paid to the customer on deferred payment basis.

The proponents justify IAB to be Islamic for certain reasons. There is mvolved a

: commerclal actmty in the form of Murabaha Murabaha is a sale of goods at a pnce |

“based on cost plus proﬁt margm basis which i is permrsslble by-Islamrc commmral-la_w, It L

is a form of negotiable instrument which is acknowledged in the form of Hawalah.

* %" Professor Mohd Ma’sum Billah, Operational Mechanisms of Islamic Accepted Bill, For more details see:

http /fwww.takaful.coop/doc_store/takaful/Islamic%20Accepted%20Bill. doc (Last accessed: 12, August,

© 2009).
%8 Nor Mohamed Yakob, Money Market in Islamic Banking: The Problems of Thin Tradmg, Paper presented .

in the conference on SPTF and Islamic Bankmg Products, December 1995.



e

[

.t -

[

P

. 2.5.2 Shari’ah Appraisal:

Itis analogous to a controversial kind of transaction wh1ch is called bazul in ah

(buy back transactlon) % It also contams the clement of Gharar (uncertamty) as the buyer. .

'is incapable of possession of what is bought.

Tbe Holy Prophet (SAW) said:
e e e ¥

“Do ot sell what you do not possess”. !

It is aiso argued that first debt is created as bank gives money to the customer and bank

'ge'ts. its proﬁt as service charges. With regard to IAB as accepting the status of negotiable , R

_mstrument is worth of appreciation. However, it mvolves the sale of debt as the bank sells ,'

the commodlty for a greater price and earns the money. But any kmd of sale of debt is -

stnctly-prohlblted by Islamic law.

- 2.6.1 Letter of Credit ~

A letter of credit (LC) is a document issued by a- financial ins_titution_during __ .

trades.'!It is a contract between a buyer and a seller in such a way that a buyer's bank - -

issues a letter of credit to a seller. Seller consigns the goods to a carrier in exchange fora -

bill of lading. Seller provides bill of lading to bank in exchange for payment. Sellet's bank ‘

exchanges bill ef lading for payment fronr buyer's bank. Buyer's bank _'exchanges bill".df Lo

% Sale in which one buys somethmg and then re-sales to 0 the same seller on deferred payment withan :

increased amount.

1% Sakiib al-Bukhari,, Kttab-aI-HawaIaat Hadith No: 2281
- 1% See for more details: http://en. w1klped1a orgmm/Bank account. ( Last accessed 15th, August, 2009)

R



. delivery of goods.

1ading for paynnent from the buyer. Buyer provides bill of lading to carrier nnd.takes '.
The parties to a letter of credit are usually a beneficiary who is to receive the
money, the issuing bank of whom the applicant isa client, and the advising bank of whom

the beneficiary is a client. There are other examples of documents which serve as lette; of

‘credit like transport document, Insurance ceruﬁcate bill of lading, truck rec1ept etc.

The LC can also be the source of payment for a tansactlon, meaning that .

redeeming the letter of credit will pay an exporter. Letters of credit are used primar_ily‘ in

international trade transactions of significant value, for deals between_,é,' supplier in one -

) country and a customer in another. They are also used in the land development process to

‘ '_ensure that approved public facilities. AlmoSt all letters of credit are irrev_dcable,‘ i.e;, ':

cannot be amended or canceled without prior agreement of the beneficiary, the issuing | _

bank and the confirming bank, if amy. In executing a transaction, letters of credit.

iincorporate functions common to Traveler’s cheques.

‘Typically, the documents a beneficiary has to present in order to receive payment :

include bill of lading and documents proving the shipment was insured against loss or =~
-+ damage in transit. However, the list and form of documents is open fo iniaginaﬁon_and .
_negotiation and might contain requirements to present documents issued By a neui:raI third o

' party evidencing the quality of the goods shipped, or their place of origin.

If the Credit provides for negetiation by another bank — by payment without

recourse to drawers and/or bona fide holders, Draft(s) drawn by the Beneficiary and/or 5

‘document(s) fpresented under the Credit, (and SO negotiated 'by. the ‘nominated bank j |

)Negotlatlon means the gmng of value for Draft(s) and/or document(s) by the ba.nk B

- authorized to negotiate, viz the nominated bank Mere examination of the documents and L
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fo'rwarding the same to LC issuing bank for reimbursement, without giving of value / | E
agreed to give, does not constitute a negotiation.

The documentary credit is that the payment obligation is ,abstract and ‘

B independent from the undetlying contract of sale or any other contract in the transaction.
) Thus the bank’s obligation is deﬁned 't)y the terms of the credit-alone and the sale contract :

- is urelevant The defences of the buyer arising out of the sale ‘contract do not concern the

bank and in no way affect its liability. Accordrngly, if the documents tendered by the._- ,

'beneﬁcla.ry, or hlS or her agent, appear to be in order, then in general the bank is obliged to

pay without further qualiﬁcations.All the charges for issuance of Letter of ‘Credit,

negotiation of documents, ‘reimbursements and other charges like courier are to .the. -

account of applrcant or as per the terms and conditions of the Letter of cred1t If the LC is -

' s1lent on charges then they are to the account of the Apphcant

2.6.2 Shariah Appraisal

Guarantee is a pure donation and must have a zero charge. In other words, any - .

charge on a guarantee is considered in the category of Riba (in Riba you give money as a '

loan and charge interest, whereas in a letter of guarantee you give only words, a-pledge,‘ o )

and itis natural that any charge for these words is even worse than mterest because you do ,

"~ not glve money) The letter of guarantee as a new contract necessrtated by the -

) contemporary and ﬁnancral situation. It is not: s1m1lar to the c1assrca1 guarantees that are :"
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of guarantee. Most Islamic banks follow the this kind of concept.

e

cdntributory based. It is also permissible for banks to charge customers for: issuing letters_‘ o

t102.

Letter of guarantee is justified on the basis of suftaja as well. It is argued that

when someone takes a loan from someone else and asks his representatiVe/agent the lender

to pay him from his money; this constitutes the suftaja based transaction ‘which is -

| permissible by a group of scholars. In the same way a letter of credit is a kmd of guarantee |
" issued by the bank that it pays a sum of money to another party upon the request one of its -

~ clients in case of entering in a tender or implementing a proj'ect. The beneficiary of th1$ _.

guarantee takes his rights in full in case of any delay or failure on the part of the client to .

fulfill his obligations. It is further added that the credit letter issued by banks is lawful, - |

because it is either a guarantee or authorization, which are both lawful unless they involve

anything which invalidates them (makes them prohibited). Hence, not all cases c_an'-Be

~ ruled as lawful or unlawful; rather, each case has its own ruling in light of its conditions. :

" In other words, issuing a lettér of credit is a kind of favor and kinduess, charging . |

on a favor or a kind act is not permissible in Shari‘ah.

Moreover, sometimes charging agamst a guarantee becomes Riba when the guaranteed C

person does not settle his due, because a bank pays on behalf of h1s guaranteed client and"

then takes back from him by force. This procedure is the same as if the bank has lent hxm .

the money in advance and charged extra money against the guarantee letter

192 An answer given by Dr. Monzer Kahf to a question regarding permissibility of bank guarantees, for more |

details: http://www.islamonline.net/servlet/Satellite?pagename=IslamOnline-English-

‘Ask_Scholar/FatwaE/FatwaE&cid=1119503545328#ixzz0uXR60Psr (Last accessed: 28, March 2010)

[
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| 2.7 Conclusion

The chapter argued that most of the transactions are based upon loans insteadvof '

debt The doctrme of hawalah is not followed in its real Junsprudence Some of the' |

transactions like remittances are not even the subJect matter of hawalah. It can be -'

eXtraeted from the discussion of the chapter that hawalah was not a commercial entity. It.

was rather a courtesy and convenience for traders. Traders had to face the risk of way and

. carrying cash'amounts. The Islamic law gave a convenient way by using instruments as

- guarantee of payment to them

It further argued that involving banks in hawalah based transactions remamed the

main bone of contention between the proponents and opponents for the Justrﬁcatron of -

‘modern apphcatron of hawalah in different transactrons. The proponents gave thelr

justification that what extra amount bank charges.is the service charges 'for the facility it
provide to the customers. They further added that the doctrine of hiyal, 'permissibility and-

analogy could be used for the justification of hawalah based transactions by b'anks; The

- opponents, on the other hand, qnestioned as in which capacity bank involve it in haw_alah

~ based transactions. It does not step inito the shoes of real tradérs nor inyolv'i'ng_any"Qredit X

sale for a commercial activity. They further added that the real form of hawalah, i;e.

Sz)ﬂajah has .b_een rejected by the modern economists. The chapter further discussed that )

_most of the transa.ctions are based upon the doctrine of agency. .Agency 'contracts_ are :

perm1ss1ble in Islam but they can not be mixed up with hawalah contracts. The former is '

stands for the recovery of the amount of debt while the latter means the transfer of hablllty' R

of payment of debt from the principal dehtor against the creditor.
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Most of transactions, particularly those involving banks, are directly based 'uﬁon |

the laws constituted exclusively on the doctrine of hawalah. It can be argued that the legal

" frame work of hawalah is required to-be critically examined. In other Words, the.._no.n-‘: T
| Islamic;' élements, the hdwalah based transactions contain, can be éxﬁacted if tﬁe le_gél_ :
| basis provided to the transactions is méde according to the injunctions of islam‘ic law. -

What are faws*made on the basis of h’awal_ah and how those laws can be _'critica'.lly-

examined from the perspective of Shari’ah law; this will be discussed in the next _chapté;._
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CHAPTER 3

' LEGAL FRAME WORK OF HAWALAH

3.1 Introduction

Chapter 2 analyzed the practlcal apphcat10n of hawalah in d1fferent transactlons It o

' was found from most of the transactlons had got the lega.l cover. In other words the

_tran_sac’uons described were such, most of which have been discussed in different laws and B

have been permitted by some Islamic jurists as according to Islam. While mqst of _ihe; .

‘transactions have been found as violating the principles of Islamic éommercia.l law, there

is a need to critically examine the laws upon which the transactions are based. It is worth -

_to mention that due .to the importance of the doctrine of hawdlah,_ laws have been
. constituted by both Islamic and English legal systems. Historically speaking, the laws B
. related to Majallah tul-Ahkam al-Adalia, were constituted in chapter 4. In the same, the |

| Négotiable Instruments Act, 1881 have been 'r,elated to the principle of h_aw_alah on the

basis of aﬁa_logy. It was in 1960, t_haf the Money Laundeﬁng Ordinance, 1960, was

constituted in Pakistan and was declared to be containing the laws based upon hawalah.

'Recentlyl,_-the' Audit and Accounting Organization for Islamic Institutions-(AAOIF]), made - |

mentioned laws for hawalah based transactions in its Shari’ah Standard No, 7. The main :

purpose of Majallah and AAOIFI was that the concept should be taken in technical terms L
: ~while applying in different transactions. It is to argue that there is a need of pr'ovidin'_g. a - o
* legal cover to the docirine of hawalah which may be strictly in accordancé with the basic -~ "

| prinCiplés of hawalah and Tslamic commercial laws.
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Chapter 3 uses the legal framework of hawalah to mvestrgate whether the laws

.' have been properly constltuted in accordance with the main concept of hawalah It

analyzes different laws from the perspectlve of Islamic commercial law. It discusses

sections of different sections of laws which are needed to be completely deleted or' o

‘amended or to be descnbed in the form of giving explanatlons to the respective laws It

further mentions some of the laws, though are worth of appreclatlon and accordmg to -
Islamic law;‘ however, they seem to be impracticable in the contemporary economic-

activities. They have been inappropriately mentioned under the caption of hawalah.

~ 3.2.1 Rules drawn by the Negotiable Instruments Act, 1881

The Negotiable Instruments Act, 1881 was constituted by the British Parl_iament. .

Prior to the Act, the English Common Law was applied to issues related to negotiable

instruments.m_ The Laws were based upon customs prevalent among Anglo-American and -

European merchants. This was usually knorvn as law-merchant.'® The economic activities o
. extended to the whole world, particularly, during colonization period. It necessitated the

-A constitution of a uniform iaw which could for the regularization of the ‘practice:of the R
" negotiable insn'uments. Issues were soltred by ‘Indian Courts by the Co‘mmon‘ALatv_of'-"

British, while between Muslims or Hindus, by their respective personal laws. Resultanﬂy_, o

the Negotiable Instruments Act, 1881 was constituted by the British Parliament. It was

constituted with the aim to lay down some law regarding negotiable securities in common

103 - AM. Choudhry, P.L.D Publishers, The Negotiable Instruments Act, 1881, p.l.
* The Negotiable Instruments Act, 1881 details available at

_ ’_t_tg//photographermme blogsgot com/2009/03/law-negotiable-instruments-act-1881. htm (Last accessed 02 D
April, 2010).
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use. Inthis regard, three classes of instruments were specifically included in the law, i.e.,. .

negotiation of bills, notes and cheques. 105

The law was successfully practiced in India, because courts used to decide 1ssues |
"related to mstruments on the bas1s ‘of customs or general local laws of Mushms and
Hindus. One misconception had also been developed that the respective personal laws of .

Muslims and Hindus were devoid of having laws related to instruments. Tt was 'furthe'r o

‘argued that 1f there had been any such laws, they could be used to declde issues related to
instruments c1ted by the courts. 196 Such cases could be cited as case laws for mterpretation . _
their interpretation. After the departure of Britishers, both Pakistan and lndia, adopted the' e
existiné legal system. .The Negotiable Instruments Act, 1881 was decléi'ed fertile enongh

- to solve instni:hents related issues. It was argued that the said Act wo_uld be amended with _. .

‘ the passage of time. In this i_'egard, The Negotiable Insu'_uments (Amendments) _Ordinance;

XLIX of 1962 was entrusted by the President of Pakistan to amend some prcvisionsf

Negotinble instrument has not been properly defined by the deﬁnition class of the _ o
Act. It has only' mentioned its different kinds i.e., a promissory. note, bill of exchange or :

cheques.'?” It will be very difficult to quote each and every section of the Act and to

apprais_e them through Shariah perspective because the sections of the Act are lying" =~ . )

scattered. It will be convenient if only the Act is dealt with in a descriptive manner :alo.n'g' j
mth relevant secnon wherever is needed | .‘

The Act has recogmzed three negotiable instruments, i.e., promlsscry note, bill of
exchange and cheques.'® The said instruments have been defined in the respective

sections, i.e., 3, 4 and 5. Each instrument has a distinct definition. It says a promisscry-j ,

195 A M.Choudhry, P.L.D Publishers, The Negotlable Instrurnents Act, 1881, p.1

1% See for details: http://photographerinme. blomcowzoo9/03/1aw—negot;able-msn-uments-act-l 881. htm,
(Last accessed: 05. April, 2010). .. .

'7 The Negotiable Instruments Act, 1881, S. 13.

%% Ibid. -
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note is a wntten promlse to pay a certam sum of money uncondrtlonally He who makes

promrse is called the maker and to whom the promise is made is called the payee. A bxll of -
exchange is a written order for the payment of a certain sum of money uncondmonally He- -

who makes th.ls order is called the drawer, he to whom it is addressed, the drawer and 1f he .

- accepts it, the acceptor, he in whose favor it is made, the payee. The slgnature of the

‘ “maker or drawer is essential to the makmg of instrument. A cheques isa spec1es of bllls of c

exchange drawn on a specrﬁed banker and always payable on demand. It is intended for

immediate payment and needs no acc'eptance. The drawee of cheques is always a banker . A

.and he must pay the cheques if he has sufficient funds. He becomes the principal debtor -

after acceptance of the cheques.

Each of these instruments must be in writing, with a certain amount of money toa’ .

certain person with a certain date, having been properly stamped and the proper ,

| desrgnatlons of the parties. The promlse of payment or demand whxch is made must be :

- uncondmonal With regard to date it is not an’ essentlal part of the mstrument, however it

becomes a material part in three cases, i.e., where amount is payable at certa_m time after -

date; where calculation of interest is involved and where unauthorized alteration in d_ate_j _

‘has been occurred.. Payment of stamped duty makes the instrument Worth for evidence..
After fulfilling the above requirements of an instrument, the instrument does not said o

_ to be negotiated. There is another part of the contract which must be properly fulfille d._ _—

is related to the negotiation of the instrument. It has been defined as, “When a promisso'ry E

note, bill of exchange or cheques i is transferred to any. person, S0 as to. constrtute that -
' .person the holder thereof, the mstrument is sard to be negotiated.®” It means that when 3

~ such an mstrnment is physically transferred to any person so as to constltnte that person_ |

19 1bid, S.14.
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the holder thereof, the instrument is said to be negotiated. Negotiability is open until

payment is satisfied. Such a transfer has been ruled as of two types, ie., dehvery and

4Indorsement Dehvery means mere ha.ndmg over the instrument to be pard to its- bearer It

may be actual or constructive but in either case, it must be with the intension to pass the -
property in instrument. Indorsement on the other hand means when the mstrument is

indorsed by speclﬁed the transferor’s name. It may be either in full or in blank; _a' ﬁﬂl : |

- Indorsement is the one in which the name of the party is mentioned; Indorsement in blank
, is the one where the name of the party is'not mentioned. Indorsement may be made' by the - :

~ signature of the maker either on the instrument or issuing a separate slip of paper. In either -

of the case it must contain the purpose of negotiation. It can also be made restrictive .‘

Indorsement if itis explicitly worded to restrain the negotiability.

After describing ingredients of a negotiable instrument and -delivery to the payee, ‘

next step, the Act has ruled out, is the eff_ect of the instrument in the hands of the_holder..-I_t '. |

has ruled out that all the titles get transfer to the payee if he fulfills the characteristics ofa . . |

- holder in due course. They have been enumerated as a holder in due course is the one who :

has sufficient cause to believe that the instrument has any defect of title of the maker. In

other words, a holder in due course would not be held liable to nny kind of offence ll_ike-" ,

fraud or lost or unlawful consideration or incomplete or blank instrument. The payee after

gettmg the status of the holder in due course has to present the mstrument to the drawee

The drawee’s hablhty does not arise until he has accepted the mstrument An acceptance 1s. .

elther done by the written acknowledgment on mstrument, even it can ‘be written by a -

~ single word, ‘accepted’. Once the drawee acknowledges the liability, he becomes bound to -
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make payment. The payment, however, should be made only to the person in possession_ of

. the instrument and should be made ini good faith and without negligence.

There are special provisions regarding bank-cheques. It divides a cheque into two

kinds. It may be either open or crossed; the former is the one which is paid t the counter of

the concerned bank while the latter is the one which' is paid through another bank: The 'Act" |

provides - some procedure for bankers while making payments to the cheques They a.re -
bound to check the s1gnature of the drawers and make the payment with bonaﬁde. A.

intension. It talks about dishonoring of an instrument when drawer or drawee makes -

~ default in payment of the instrument. The payee can be compensated'a'.]on'g with interest

and expenses if he has properly given a notice to the defaulting party withiri a reasonablé :

time and has made noting of such dishonoring.

3.2.2 Shari’ah Appraisal

Ttis viewed that negotiable instruments are based upon the doctrine of hawalah.In"

both kinds of transactions payment of loan i is guaranteed and the transfer is made toa thlId _

. person 10 Accpetance of liability of debt is made voluntarilly in Hawalah while in that of _ |

: negotlable mstruments it is made for honor M Hawalah has been declared as-a doctnne

whlch mvolves assignment of debt concept and which itself has relaxed the harsh rules for

commerical transactlons Islamic law wh1ch has been further Justlﬁed on the doctonne of .

‘necessity and growing needs of the changed circumstances.

"% Mansoori,’ Islamic Law of Contracts and Business Transactions. Op.cit., p.310.

"' The Negotiable Instruments Act, 1881, S.108.
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. Ttis a known fact that the present Banking system, even the one introduced in-the o

form of Islamic banking is subject to great criticism as contains the element of interest

* (Riba). It can be argued that banks do not enter into businesses with their respective -
“account holder with whom debt is going to be transferred It must have some busmess a.nd - '

| trade thh its account holder against which cheques are issued. The analogy of bank draft -

can be justified when bank gets service charges for providing the facility of sendmg :

money to another place. But bank must not mix up the sending money with money which

it has invested in other busin_esses. While, most of the transactions involving Negotiable _.

instruments take place with 01.'. within banks.

As it has been discussed that there is great difference between debt and loan Wh_ich I

o can not be cenfused while applying HaWalah in different transactions. -It applicatioh is -

: only restncted to Hawalah of debt However, such sort of techmcahty has not been

h1gh11ghted in negotiable instrument. The analogy can also be criticised for the reason that "

there in Hawalah, there must be three parties. However, a promlssory note — a negotlable_ "

‘instrument involves only two parties. One of a pre-requisite of a negotiable instrument is

that it must be based upon a written proof, however, a hawalah based transaction' must hbt -

. necessanly be based a written proof, instead, the element of trusworthmess must be taken. - -

into con51derat10n which, on the other hand, is not neces51tated in negotlable mstruments

Hawalah transactions are mamly for security, guarantee and interest free buslnesses; ':

plirposes but negotiable instrument is used in trasactions which are based on_inte'rest and -

elements like uncertainity, lust for more and more profit and back doot transactions which _' | o

is clear violation of the Hadiths of the Holy Prophet (SAW). It has been narrated; _

The Holy Prophet (SAW) said:
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“Do not seII what you do not possess”. 1z

Both the transactions contain the element of consideration. In the opinion'of

| -majority of Jurists Hawalah must be with consideration. The same is the nosition mthe '
“negotiable instruments. It is presumed that every negotiable instrument when it has he_e_n

| .accepted endorsed, drawn, or made was accepted, endorsed, drawn or made for

consrderation 113 1t is to further add that accordrng to Hanaﬁs it is not necessary that the o

transferee must "be the debtor of the ongmal debtor. He may accept his’ habrhty.

voluntarily. In the same way, the same sense is conveyed when an accepta.nce is made in -
negotiable instrument for honor.““ | | |
Similarly, the drawing of a bill or instrument by one bank to another for the heneﬁt .
of a third person is based upon the dcctn’ne of Hawalah. In the same _way the an;zﬁs_
_ are of the view that itis immateria'l whether the drawee is a debtor of the drawer or not _ "
_hecause for them it is not a condition that the transferee should be debtor of the ._ -_
transferor but the acceptance by a drawee is a condition precedent for imnlementation B
of Hawalah. In other Words, _majoi-ity of the jnrists do not treat acceptance by th_e: |
- drawee as essential if he is indebted to the transferor or drawer rn the same amount. -it -
2 becomes the transaction of Hawalah only if the person in whose name the negotiahle'
instrument is made payable, is a creditor of the drawer. In case he is not a creditor, the
instrument creates an agency in which the drawer shall be the princip.al.and the payee

 shall be his agent. In this case it will be possible to call the instrument as a bill _ot' '.

12 Sahib al-Bukhari, Kttab-al-Hawalaat Hadith No: 2281

- 15 Rtwrat-tatif Amir, al-Duyun wa Tawthiquha fi al-Figh al-Islamic, Cairo: pp. 160.161: Reference glven | _

bly Mansoori.
*The Negotlab!e Instruments Act, 1881, sectiqn: 108(a) reference given by Mansoon
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exchange. If the obligation of the-drawer towards the first payee terminates or becomes o )

void and the payee endorses the negotiable instrument in favor of the holder in due

course and the latter demands its payment from the drawer, the drawer is stopped fram -

pleading termination of his liability as the nght of the third person has accrued in this
case. The’ doctrme can be exemphﬁed asif A draws a bill on C. Later on the obhgatlon :

of the A towards C becomes void, and C then endorses it in favor of D, who ig holder_ E
in | due course. A’s liability towards D is not terminated.'’® Such rule has b'een

recognized in Islamic Law as well when the transferee of the hablhty of the debtor is

~not competent to defend against" clalm of the cred1tor by pleas wrth whrch he could

defend the action of the debtor unless the .debt of the debtor due aga.mst him be

' factually non-existent.!’® The doctrine of hawalah was developed in order to cover the

other nghts and liabilities. 117The Hawalah was followed not only as a guarantee for'. E

. the payment of debt to the credltor but also as a medium of commerclal transactlons

However, it is argued that there is difference between Hawalah and the negotlable '

~mstrument The modern negotlable instrument is issued in return for a new cash loan |

. wh11e in Hawalah transactlons an instrument must be issued for a pre-ex1st1ng cla.lm 3

which must be based on a trade transaction.''® The argument is Justlﬁed on the basis |

thata debt under Islamic law can not arise from a business cash loan, beeause it is only' _'

[

the chantable loan (Qarz hassan) that is permltted wh1ch is created only from a
commercral transaction ‘of some other type, like a credlt sale or (Advance' ,

payment)salam It has been further added that Qarz can not arise from a sarf' 3

''* The Negotiable Instruments Act, 1881, section: 9: reference given by Mansoori.

~ . "8 Mansoori Isiamic Law of Contracts and Business Transactions, op.cit., p. 312.

- " Mansoori, Islamic Law .of Contracts and Business Transactions, op.cit., p. 314.
-+ ¥ Nyazee, “ Outlines of Islamic Jurisprudence”, op. cit., p.293. ~
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" transaction. The transfer is, however, permitted without difference of opinion when a’

debt is created in permissible transactions. In other words, Hawalah can be based,on _l - '.'

‘what is called a trade’ acceptance in modern law. A trade acceptance is a brll of |
’ exchange or draft drawn by the seller of goods on the purchaser and accepted by the -
_purchaser s written promise on the draft. Once accepted, the purchas_er becomes.' '
| primarily' liable to pay the draft.119 It has been further argued that in modern law there _
is a d1stmctlon between the assrgnment of rights under a contract and negotiation. In

| case of assignment the nghts belonging to one party may -be asslgned to another

however, a better title can not be established for the assignee. On the other hand, m. = . :

negotxatron, a better title may be estabhshed for the assrgnee and such a person is o

usually is called .as a "holder in due course. This: term has been the Negotlable :
| Instruments Act, 1881 and company law.'”® While in Islamic law; the d1stmct10n is
_ ,based upon a better title but the general term used for both assignment and negotiation | _

is Hawalah?

3.3.1 Rules constituted by AAOIFI Shari’ah Standards

~ The Audit and Accounting Organizations for Islamic Fina.nci'al Institutions has

 made rules regarding in Standard No 7 constituted in 2003: It deﬁnes'Hawanh s Al

'con_tact of Hawalah which is concluded by an offer from the transferor and acceptance

from transferee (Muhaal) and the payer in a manner that clearly indicate t"he. intention of

the parties 0 conclude a Hawalah contract and the transfer of liability or obligation in

"9 Ibid. pp:292,293.
2 1bid. p.292.
121 bid.
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respect of a debt or right from one party to another party. The transfer' of debt must take

effect irntnediately and be concluded on the spot. It must not to be suspended for a pertod -'

of time and not to be concluded on a temporary basis or contingent on future evenﬁ,_ .

' However, it is permissible to defer payment of the transferred debt until a future specrﬁed "
| ~ date.!® The standard has_ discussed and permitted both the kmds of hawalah 1e RS
'restncted Hawalah and unrestricted hawalah. 1t describes a restncted hawalah as a o

transaction where the payer is restricted to settling the amount of the transferred debt from |

the amount of a financial or tangible asset that belongs to the u"ansferor and is the -

_possession of the prayer while unrestricted Hawalah is defined as a kind of n'ansfer.re_d‘

debt in which the transferor is not a creditor to the payer and the prayer nndertakes topay
the an10unt of the debt owed by the transferor for settlement, provided that the transfer' for- -

payment was made on the order of the transferor. It is permitted to conelude a Hawalnh '.on »

" a spot payment bas1s Thrs is a Hawalah in which the debt transferred to the payer

' ' becomes payable on the spot whether the debt has already fallen due and the obhgatlon is :

then tra.nsferred to the payer for immediate settlement, or the transferred debt _is yet to fall

due and the transferee has required, as a condition for accepﬁng the transfer, that it_b_e paid ,‘

.1mmed1a1ely by virtue of transfer.

The standard further describes the validity of Hawalah It says the contract must s

full ﬁll the condmon of taking the consent of all parties, namely the transferor the' o "

transferee and the payer. The transferor must be a debtor to the tra.nsferee If i in. a ; |

 transaction in which a norr-debtor transfers debt to another, the transactlon becomes an -
. agency contract mstead of hawalah The transaction is said to be a contract for collectlon

. of the debt and not a transfer of debt. Itisnota condltlon in a Hawalah that the payer must

122 AAOIFI, Shariah Standard No.7 Article, 4.
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- bea debtor to the transferor. If the patrer' is not a debtor to the transferor the Hawalak will

~ be 'an' unrestricted Hawalah. All the parties must be legally competent to act

independently. Both the transferred debt and the debt to be used for settlement must e

"known and transferable It is a condltlon for concludmg restricted Hawalah that the

transferred debt or the transferred portion of the debt must be equal to the debt owed tothe )

transferee in terms of kind, type, quality and amount. However, the transferor may traDSfer' : L

a lesser amount of a debt owed to the transferee to be settled from a larger amount- owed

by the transferor on .a condition that the transferee be entitled only to.the equivalent -

123

The Standard has also discussed the application of the doctrine of Hawalah in |

modern transactions i.e., withdrawal from Current account, cheque etc which have been -

‘discussed in detail in the previous chapter. Here is to discuss and look analytically the

legal position of the related sections. It says an issuance of a cheque against a current -

account is a form of Hawalah if the beneficiary is a creditor of the issuer or the accoun_t S
- holder for the amount of the cheque, in which case the issuer, the bank and the beneficiary
- are transferor, the payer and the transferee respectively. If the beneficiary is not a creditor L

. the issuer of the cheque, then this is not a Hawalah transaction because there can be no o

Hawalah transaction without an existing debt. In the absence of a debt, the transacﬁon. :

becomes an agency contract for recovery of amount-of the debt on behalf of the transferor,' .

.whlch is lawful in Shari’ah.'**

‘The holder of a traveler’s cheque, the value of which has been paid by hrm to the ]

issuing institution, is a creditor to such an mstltutlon If the holder ofa traveler s cheque S

~endorses the cheque in favor of his creditor, it becomes a transfer of debt in favor of a .

123 A AOIFI, Shariah Standard No.7 Article, 6.

* 1% AAOIFI, Shariah Standard No.7 Article, 12/1.
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third party against the issuing institution that is a debtor to the holder of the traveler s '

'A ; cheque This is a restricted transfer of debt and the amount of debt is the value of the

.' cheque for wh1ch the institution received payment. 125In this’ transaction only restncted -

kind of Hawalah has been described. Here is to raise the question as what status have been

'give.n or should be given to a traveler’s cheque from the perspective of Islamic Law if the' |

current practlce is not Islamlc one and havmg some reservatlons e1ther in practlce or

theory or both?

A bill of exchange is a form of Hawalah if the beneficiary i is a creditor to the'

drawer. The drawer is, in this case, who gives orders for the paying bank_ to pay a_c_ertaln :

- sum of money at a specified date to the defined beneficiary. The party executing payment_ _

_ | of such amount of money is the payer 'whereas the beneﬁciary, ie., the holder of the' bill, is :

the transferee. If the beneficiary is not a creditor of the drawer, then the issuance of the bill

of exchange becomes an agency contract to recover of collect the amount of the bill _of .".

.exchange on behalf of the drawer. In the absence of a debt obligation between the drawer :

and the 'paying bank, the issuance of a bill of exchange becomes an unrestricted | k
Hawala_h.126 An endorsement of a negotiable instrument in a manner that transfers titlesto -

its value to the. beneficiary is a form of Hawalah if the beneficiary is a creditor to the :

- * endorser. If the beneficiary is not a cred1tor to the endorser, the endorsement becomes one

- of agency contract for collectlon of the amount of the debt An endorsement ofa b111 of

exchange on behalf of a client who requires the institution to transfer, after collection, the "

amount of the instrument into his account is not a Hawalah. This is a contract of agency -

‘that is permissible with or without consideration. -

125 AAOIFI, Shariah Standard No.7 Article, 12/3.
126 AAOIFT, Sharxah Standard No.7 Article, 12/4
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It is also permissible for the first beneficiary from a bill of exchange to endorse it .- |
in favor.of any other party. The second beneficiary may also endorse such a bill of -

exchange in favor of a third party and so on, in which case the revolﬁng of endorseme‘nts o

- isa form of successive Hawalah which is not objectionable in Shari‘ah. It is ‘not
| permissible to discount blllS of exchange by transferring the ownership of their value S

) before their due date, to an institution or others for a discounted immediate payment 'Ihis ’-

is because the transaction in this manner is a form of Riba.'” The request of a cuStomer o

for the institution to transfer a certain ‘amount on money in the same currency from his

current account to a particular beneficiary is a transfer of debt if the applicant is a debtot to

such a beneficiary. The fee that the institution gains from the transaction is consideration

- for the delivery of the money and it is not an additional amount gained by the institution - -
" over the amount transferred. However, if a remittance is to take place in a'currency

; different from that presented by the applicant for the transfer, then the transaction consists o e

128

3.3.2 Shariak Appraisal

~ The Standard has mostly discussed the jurisprudence of Hawalah irrespective of " . .~ .

its modem application in the true sense. The modern applications ‘which have been : "
'descnbed are 1mpract1cab1e and most of them are related to Agency contract in which
' debt is recovered instead of transfer It is to further argue that only those transactlons

have been mcluded which are related to banks. It has not talked about Hun_di and

127 A AOIFI, Shariah Standard No.7 Article, 12/5.

128 A AOIFI, Shariah Standard No.7 Atticle, 12/6.
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Suftajah which are very much related to the doctrine of Hawalah. It has neither talked

- about whether Hundi without govemment permission is permissible or not.

Most of the sections of the Standard are accordmg to the mjunctlons of Islam, ,'

partlcularly, those sections which are related to the Junsprudence of Hawalah

' However some of the sections are subJect to deletion, some edited and some requlre to- R '

be explamed:

Section Nol states as:
The standard deals with hawalah transactions that involve a change of debtor '

i. e."transfer of debt. The scope of this sectian shall not include banla‘ng remittances l. :
except the remittances that take the form of | hawalah (transfer of debt) |

In th.lS sectlon, the scope of hawalah has been conﬁned to bankmg remtttances |

which mvolve transfer of debt. It means a credit sale should be involved which takes | k
| place when some commercial activity occurs. But most of transactions in banks do not' L

‘take the form of hawalah It has rather narrowed down the scope of hawalah L'

transactlons in banks. As it is known transfer of debt is recognized in the doctnne of o

hawalah which is an adjustment for convenience among the traders. Involvmg ,bankmg co

'i_ﬁstitutions which do not step into the shoes of traders, in hawalah transactions creates "

~a back-door for interest (Riba). It has been witnessed that the eoncepts of loan and d_ebt ;' ‘

have been mixed up. The hawalah transactions have been relied on loan basis whichis -
repugnaht to the concept of hawlah.
‘ '_Sectioh No2 states as:
“Hawalah of debt is the transfer of debt from the transferee (Muheel) to the E
payer (Muhal Alaihi). The transfer of right, on the other hand, is a replacement of a

creditor with another creditor. The transfer of debt differs ﬁ'om transfer of rzght in that’
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in transfer of debt a debtor. is replaced by another debtor, whereas in a transfer bf

right a creditor is replaced by anqth_er creditor.” |
_ In this section two concepts have been described. They are concept of transferef -

debt and the concept of transfer of right. The concept of debt is self explanat‘c_)ry..,_ .

However, the transfer of right is subject to explanation. The concept of right_ is a vast
concept. In this section, 1t has not been mentloned that right should mean the nght of :
'the principal debtor against the new debtor and that right must be related to debt In

other words, some debt transaction must have taken place. There can no nght except

the right of debt.

Section 4/3,'states as,

“It is a requirement that a transfer of debt take effect immediately, not to be

- suspended for a period of time and not to be concluded on a temporary basis or-

contingent on future events. However, it is permissible to defer payment of the
transferred debt until a future specified date.”
TIn the later part of the above section, i.e., ¢...however....until future date’; sho'tild_ '_

be deleted from the section. It has permitted a defer payment for a future date whjch is .

: against the rule of hawalah that the payment can not be permitted for a future date In o

~other words the section is self contradxctory

Section 5/1/4 has also allowed a hawalah transactlon, on ‘deferred payment .
basis’. It can be argued that ‘deferred payment basis’, has not be explained any where -

in the said Sta’ndard The section can be criticised for two reasons. One, the se'ction has

. permltted a hawalah transactlon on deferred payment wh1ch is agamst the docu'me of : _.

- hawaIah So the section should be deleted. Two, an explanation of the words, ‘deferred. o
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payment ba51s must be added to the section in order to remove the confusion

regardmg the words.
Section 12/1 is related to withdrawal frcm a current account. It is stated as:

“An lssuance of a cheque agamst a current account is a form of hawalah lf the

beneﬁczary is a creditor of the issuer or the account holder Sfor the amount of the
-cheque, in which case the issuer, the bank and the beneﬁclary are the t_ransferor, the .
;zrayer and the transferee respecﬁvel?l. If the beneficiary is not a creaitor tto th_e z's.s"ue'r: |
of the cheqae, then this is not‘ a hawalah transaction because there can be n_b hawala | .'
' transactio_n without an existing debt. In the absence of a debt, the transaction hecomgs ' -
an agency contract for the amount of the debt on behalf of a transferar, which is lawful’ o B
“in Shari ah ” | o
The section can also be cnt1clzed for the reason that it has related the contract of -
hawalah with a current accoUnt ina bank. 'But current accounts of banks are worth of :
controversies. The doctrine of hawalah is mostly related with cred1t sa.les and credit
mstruments in which parties must be mvolved in some trade ‘and exchange of ,
comrnodrfues. The practical form of such transactions, however, is not found in current -
| accoants_ of banks. It has included banks which step into the shoes of transferee. But | ;
what is the status of a bank. If bank takes the responsibility of payment of debt, then is. o
it allowed for bank to take the extra charges" If the extra charges are consrdered as
service charges then it is to agam clear whether bank takes the nsk of loss and is 1t not - '

| mixing up the money in other commercral activities and shares -its gam w1th the

'account holder of the extra amount it gets from such commercial activities?

The analogy of withdrawal from a current account with hawalah has been. -

conditioned with the beneficiary to be creditor for to the issuer of the cheque. The
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section says withdrawal from a current account is a form of hawalah. But it has not
been mentioned which form of hawalah as no different forms have been mentioned in"

the Standard. It is to further argue that such fulﬁlling such condition is not practicable,- .

_. particularly in trade activities. In the same section it has pointed out there can be no. '

| hawalah without an existing debt and the beneficiary must be creditor to the issuerof a - o
cheque. But contradicts section 5/1/2 of the Standard which permrts an unrestncted '
hawalah in which the transferor is not a creditor to the payer and the nayer unde#akeg o .
| ‘to pay the amount of the debt. A transactic_)n without an existing- debt beccmes an :

'agency contract. It can be said that the practicable form of withdrawal from a current -

account is agency instead of hawalah: The latter part of the section should be deleted

and should be described in a separate Standard to be based upcn Agency.

- Section 12/2 is related to overdrawing from an account or overdraft. It is stated as o

If the beneficiary of the amount of a cheque is a creditor to the issuef, then

issuing a cheque against the account of the issuer without a balance is unrestricted

_ transfer of debt if the bahk accepis the overdraft. If thé bank rejects thé"overdraﬁ, then . e

this is not considered a transfer of debt, in which case the potential beneficiary may ' _
have recourse to the issuer.”

This section also describes an irnpracticable situation. It is to.argue that'ﬁrs'tly,.

4 cheques are dishonored 1f there is no balance in the account of an account holder Ifthe -.

' bank even agrees in pnnciple then it can be further argued that it is not an unrestncted. :

transfer of debt as no credit sale and commercral activity has taken place between the o

bank and ‘the account holder. It has been further ruled that if the bank re_]ects the | V

o_verdraft, then this is not considered a transfer of debt, in which case'the potential

beneficiary may recourse to the issuer. But such situation will open a series of disputes
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and litigation which will result in inconvenience. In other words, ‘a.potential'r_'isk is |

mvolved which are mostly not encouraged in commercial activities by traders

Sectlon 12/4/ 1 is related to overdrawmg from an account or overdraft. Itis stated as:

“A bill of exchange is a form of hawalah if the beneﬁclary is a credltor to the =

drawer. The drawer is, in this case, the transferor who gives orders for the paying

~ bank to pay a certain sum of money at a specified date t the defined beneﬁcla_r;v. The
" party executing payment of such amount of money is the payer whereas the

| beneficiary, i.e. the holder of the bill,. is the transferee. If the beneﬁciarj is .not-a :

credltor of the drawer, then the 1ssuance of the bill of exchange becomes an agency B
contract to recover or collect the amount of the bill of exchange on behalf of the
_drawer. |

In this secﬁon again it has bee eonditioned that the beneﬁciary must be cred_itor_ .

to the drawer. It to again argue that fulﬁllirrg such condition is iﬁ:practicable. Most of -

| tra.nsactions in banks take place irrespective of the condition that the beneﬁciar'y..

 should be credltor to the drawer. A bill of exchange is one the most appropnate and- o

suitable appl1cat10n of hawalah. However, involving banks mstltutlons in- hawalah -

transactions will narrow down the scope of hawalah. Banks transactions m‘_volve_ '

 interest (Riba) which can not be trusted al least for hawalah based transactions. Onthe’

other hand, the Standard has confined the concept only to banks. Similar is the case " | _
with sections 12/5 which can be objected for the reasons described above.
Section No 12/6 states as:

“The request of a customer for the institution to transfer a certain amount. on .

money in the same currency from his current account to a particular beneficiary isa =~ =~

transfer of debt if the applicant is a debtor to such a beneficiary. The fee threat the .
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institution gains from this transaction is consideration for the delivery of the money '

and it is not an additional amount gained by the institution. over the amount .

transferred. However, if a ‘remittance is to take in a currency different ﬁom the

presented by the applicant for..th_e transfer, then the transaction consists of a ._'

co'mbindtion of currehcy exchange and a transfer on money that i& pérmissible; .
This section is based upon the fules of remittance (Sar;/) and its rules must be

followe& which have been discussed in the_brevious chapter in de_:tails. Here is fo. point |

out that the transaction of remittance (sarf) is not based upon debt. In this secﬁqnf

B rémitta.nc_e (sarf) has been confused with debt. It is to further add that in case of a. '_

remittance (sarf) between the same currencies, the transfer of the payment must be on

the spot and in the same meeting. But this has not been mentioned in the section, Itis

required to be included as this-is one of the pre-requisites of rehlittancel*(sarj)
ttansactibns. In other words, it has left a loop-hole for encouraging transactions which _

‘r.nay involve delay in payment. The very word ‘debt’ should be deleted from this ~'

- section. The section has further justified taking additional amount over the rémittance

- as service charge. But here is to argue that money which is involved in remittance

(sarf) must not be used in other trades and should not be mixed other activities in- -

banks. If the money is even used in other trades, the profit should be shared with the | _
-customers. It is to further argué that remittances best fit in Standard No2 of AAOIFL

Here its relation with hawalak has been described in such a way which is -

impracticable in modemn transactions. If remittance (sarf) is related with hawalah, it

will create doubts and confusion for other principles of Islamic commercial law, | :

[}

particularly,'debt and loan concepts.
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. money-lender is the person carrying on the business of advancing loans

3.4.1 The West Pakistan Money:Launderipg Ordinan'ce, 1960

The law relating to money laundering constituted in the form of ‘The West'
P'akistén Money-Lenders Ordinance, 1960°. The Ordinance made mandatory the- :

reglstratlon and’ gettmg license to be 1ssued from the government of Paklstan for deahng in .

money-lendmg business. It. says that no money-lender shall carry on or continue to carry
“on the business of money-lendlng unless he holds an effective hcense under; th1$
' Ordinance.'®® It further says that whoever carries on the business of money-lending

without poséessing of aneffective license under the law shall be punishe_d w1th e

.imprisonment for a term which may extend to 51x months, or with fine or with b.oth.l?0 In .

this regard it is further made mandatory that every money-lender shall regularly keep .
record and maintain an account for each debtor separately, of all transactions relating o

any loan advanced to that debtor.!!

. 3.4.2 Shari‘ah Appraisal

Tt is to argue that two concepts, i.e., loan and debt have been mixed up. The two )

coﬁcepts, on the‘ other hand, have distinct jurisprudences. The former has been strictly . -

‘prohibited, particularly, in trade transactions. The'Ordin_ance has used the word, ‘loan’, in =

most of the sections. The word, ‘loan’, must be deleted from the sections and iﬂstead, ,ihe .

word, ‘debt’, should be written. In its definition class it has defined money-le'nc.ler,as,

132

o tradir;g in advance loans an;lount to interest (Riba). Similarly, in the definition clause, sub- |

29 The West Pakistan, Money Laundering Ordinance, 1960, Sectxon 3 (1)1960.
130
Ibid. S.19.
5! Ihid. 5,14,
1281 (m).

Any one
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. sections, debtor has not been defined in proper way; it should be, defined as, ‘a persontoa . |

debt is advanced.” Sub-section ‘k’ and ‘I’, should be completely deleted: Secticn 16_ is '

related to computation of interest on loans is also confusing as it involves l'oa.h for trading '

purposes so it should be deleted. The Ordmance can be apprecrated for the reason that 1t.

has glven some bas1s for the trade of money-lendmg It must be controlled by the state :
treasin_'y. It can be analogized to Hawalah based transactions if it is properly modiﬁe_d and. B

based upon the footings of Islamic commercial law.

' 3.5.1 Rules made by Majallah .

| The Majaltah al-Ahkam al-Adalia constituted rules regarding for the doctrine.of '-

Hawalah in Chapter No.4 compnsmg releva.nt sections i.e., 663 700. Hawalah has been s

.defined as a transfer of debt from one 11ab111ty to, another 133 The 11ab111ty is created only .'

when some activity has taken place. Here the activity of credit trade should have taken ' -

place.. Both kinds of restricted and unrestricted hawalah have been recognized by' o o ;
Majallah. Tt has defined restricted hawalAahl as transaction in which the principal debt‘or is . .
" the credltor of the new debtor wh11e in an unrestricted hawalah the new debtor may not

. | necessanly be debtor of the prmcrpal debtor and he can sh1ﬁ the responsrblhty on the basw -

of courtesy 134 Majallah has also described elements of hawalah. It says there must be 2

shown the intention of the parties entenng in the contract of hawala.h and- such mtentlon -

-must be acknpwledged by the parities.

‘The contract of hawalah is contingent upon the consent of the creditor if it "i's ;

concluded in his absence.”’ 5 All the parties are required to be major and of sound mind.

13 The word ‘Dhimah’ has been translated as liability.
- 134 al_Majallah al-Ahkam al-Adalia, Sections: 678 and 679.
1% Ibid. 673.
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'3.5.2 Shari’ah Appraisal

The rules made by Majallah for hawalah can be apprecinted for many reasons. ;
~ This codification recognized the doctrine of hawalakh in its true jurisprudential s’pirit‘_. It
_remained in practice and most of cases/disputes were decided by courts while relying upon' e

ts laws It has confined the rules to the tra.nsfer of debt only which is the main reqmsrte of S

hawalah Only debt principles are to be used while dealing w1th hawalah transactions. The .

codification of quallah was accepted ‘by Islamic Jurists with consensus. It is to further

add that the doctrine has been broken upon into diﬂ'erent sections. The sections ‘are :

convement way for courts to decide drsputes in a shorter span of time. They are also B

descnbed in such a way that can easily be interpreted with reference to the Classrca.l -

~literature related to the principles of hawalah. Tt is also to view that the rules made _by N
. Majallah for hawalah are worth of: application on different transactions in the Pl‘.c.sent' L

N times. - .This ‘will remove the element of interest (Riba) from the hawalah based' |

transactrons Tt will confine the concept to debt only. In other words, the Justrﬁcatlon for:

the loans transactrons to be based upon hawalah will be removed. It will keep debt and" |

loan prmclples at par and confusion regarding nature of drfferent transactions as whether :

based upcn debt or loan, will also be removed.

: 3.6 Conclnsion

Chapter 3 examined the legal frame' work regardmg hawalah It d1scussed

dlfferent laws based upon the pnnclple of hawalah. In this regard, dlfferent sets of laws, , o

.viz., i.e. the Negotlable Instruments Act, 1881 the AAOIFI Shari ah Standa.rd No 7, the
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Ma]allah and the Money Laundenng Ordmance 1960 were exammed 'Ihey were

analyzed from the perspective of Islamrc commercral pnnclples The perceptlon that the: -

‘laws constituted in the Negotiable Instruments Act, 1960 are in compatible with Islamve

law on the basis of hawalah is incorrect. In the said Act, the two distinct terms, i.e., loans

and débt have been mixed up. Some of the sections in the Negotiable Instruments Act,_.f. I

1960 containing the element of interest (Riba) are to be deleted. Sorne sections are not :

_4 clear in the true sense and therefore, needed to be amended or descnbed with explanatrons :

* The chapter discussed the laws constltuted by AAOIFI regardmg hawalah The SCCthIlS a

_related to the very jurisprudence of hawalah were apprecrated up to great extent. However, | |

those related to the application of hawalah in modern transactions have been found as theyj .

‘were subJect of agency contracts. The two contracts wz hawalah and agency, though, are

permrssrble by Islamic commercral law; however, they have the1r own distmct 3

_ Jun_sprudences were mixed up. The latter stands for the payment of money. and the forn_;er_. g R
means the transfer of debt. It has also discussed the Money Laundering Ordinance, 1960. R |
) The_ need of mentioning these laws was that it is to support_the ar'guinent. that the said IREIENS
" Ordinance is constituted for remittances. .It has-no relation with hawalah as remitta'nces are '_:-"

~ analogous to sarf which has been described in details in Chapter 2. The Ordinance can .be .

compared with the rules of sarfin a separate study. -
The laws of the Majallah related to hawalah were also mentioned. It is has been -

found that the concept of hawalah has been described in Majallah in the true sense. Such o

laws can be used for the practical application of different hawalah based transactions. o
~ Such laws can be interpreted according to the injunctions of Islamic laws by the Islat_ﬁié o

" jurists. It will be accepted to the Islamic jurists as well. The rules of Maia]lah can play a | S
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- vital role in the promotion of Islamic banking system as well. It can actively involve |

Islamic banks in commercial activities in the true sense.
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CONCLUSION

The purpose of this study was to examine the application of hawalah in modem S ”

transactrons In this respect the main issues, discussed were the Junsprudence of hawalah

its application in different transactions a.nd the legal frame work related to the doctrine of - -

There has been discussed issues like different concepts related to hawalah like its -

1itera1 ' nieanings definitions, controversies with regard to its historical backgronnd ) o

validity, nature elements parties and their respective quahficatlon of the partles, .'

i, essentrals kmds effect and termination. It analyses the different deﬁmtrons glven by the '
o promment Islamic Junsts It was found that i in whole jurisprudence of hawalah, d1scussed |

by classical Islamic jurists, the concept was confined to the transfer of debt only. None of .

them descnbed the concept as the transfer of loan. |
It was further discussed that the concept had even been found and acknowledged -

in.other ﬁnancral systems as well. It was traced back to the era prior to Islam where it was :

found vthnt the concept was there in Europe and India. | |

Two concepts; viz., qarz and dayn which are distinct pri'nciples in Islarn_ic o

| cornmercial..la'w were also.discussed in details. It was necessary for the reason that the | “
| | '_main'focus of the study is that hawalah is the transfer of debt rather than the _tranSfer of o

_ -1oan. It als_d described another concept viz., hawalah being the transfer of nght It was -. .
explo.ined that hawalah is the transfer of that right which has heen created as e. result debt',' o

‘the transfer of the right of the pnncrpal debtor to the new debtor It has been found that _'

even the cntlcrsm made by the West for holding hawalah for the promotlon of cntrcrsm is o

incorrect.
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In the way, the criticism is made depicts that different tran$actions related to

transfer of loans and those involving instruments also become subj'ect' to criticism. Most of -

the tfapséctio_ns discussed in Chapter 2 have been criticised as they were hit by thlS rule. ft. .-

was alsb discussed in order to clear the basic doctrine of Islahnic commqrcial law, i.e'., ldan -

and debt should hot be dealt with one yard-stick. | |
It has been eﬁaminéd the application of the doctrine of hawalah in diﬁ'crent :

transactlons The result extracted from the chapter is that most of the hawalah based  -_

: transactlons are used for commercial purposes wh1ch are agamst the purpose of hawalah

It was found that the distinct principles, i.e., debt, 1oan and right have been mixed up while

using the doctrine of hawalah. It was discussed in the chapter that in most of transactions
debts have been created without occurring some commercial activity and credit sale- -

agéinst which some debt must have taken place. It has been found that even the criticiém

- made by the West for holding hawalah for the promotion of criticism is incorrect. The Way )
~ in which the criticism is made is incorrect. In the way, the criticism is made depicts that

different transactions related to transfer of loans and those involving instruments also .

become subjéqt to criticism.
Hawalah was found in the form of suffaja and negotiable .ilnstruments 'subj.ect to the :

condition that some trade activity and credit -sale should be involved in- d_ifferen.t' '

transactions. It was further argued that transactions like bank remittances, hundi and’ o o

money transfer'.are not based upon hawaléh principles. They are, rather, transactlonsof ;' |

o sarfand only they can only be confined to sarfrules of Islamic law.

Hawalah requires the existence of debt which is created through some comlhércial L
act1v1ty It is a convenient way through which the traders seek to avoid nsk of way while -

carrying cash money for fulfilling trade transactlons It is for t]:us reason that - some-' .
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'mstrument is used as a guarantee for payment. Such instruments can not be used for trade . |

purposes as it will amount to sale of debt which is stnctly prohibited by the Holy Prophet
(SAW). It was further added that hawalah should not be mixed up with the concept of -

transfer of loan because in this way loans for trade purposes would be encouraged In

other words, it would amount to violation of the principle of Islamic commerc1a1 law, ie

pI’Ohlblthn of loans for commercial purposes.

Some of the transactions which have been discussed in Chapter 2 mvolve the sale o

of debt. The debt is transferred in such a way. wh1ch amounts to sale of debt. It has been

described that hawalah doctrine was used exclusively for the commerclal purposes mstead _

. for a convement arrangement among the traders. Some of transactions are based _upon'

loans, i.e. loans are transferred among the traders which use loans for trade purposes.onf -

the one hand and transfer such'loans without involving instruments on the other. Another

factor which is violated in hawalah based transactions is trading under deferred payment

Some of sarf transactions have been descnbed whlch involve delaying payments

It has also been examined the legal frame work regardmg hawalah. It discussed

different laws based upon hawalah. For this purpose, different sets of laws, Vi_z., diﬂ'erent

sets of laws were viz., the Negotiable Instruments Act, 1881, the AAOIFI Shari'ah =
Standard No 7, the Majallah and the Money Laundermg Ordmance, 1960 were exammed- '

along with their respective Shari’ah Appraisals. It was discussed that the laws constituted

in the form of Negotiable Instruments Act, 1960 are in compatible with. hawalah on the' :
doctrme of analogy

However, the analogy was found inappropriate. In the said Act, the two distinct

terms, i.e., loans and debt have been mixed up.' Thus a back-door has been opened for

using loans for commercial purposes. Some of the sections in the Negotiable Instruments
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Act, 1960 contain the element of interest (sza) which have been are subject to be deleted.

Some sections have been found to be amended and described w1th explanatlons Tt was ‘

found that the laws regardmg hawalah in the said Act are not appropnate in the true sense.

It has also been discussed the laws constltuted by AAOIFI regardmg hawalah The
sections related to the very jurisprudence of hawalah were appreciated up to great extent.-' :

However, those related to the application hawalah in modern transactions have b_een found

as they were subject of agency cbntract;. It has been further described the two contracts,

viz.,"hawalah and agency, though, are permissible by Islamic commercial law; however,

they have their own distinct jurisprudences which were mixed up. It was further argued P

that the .rule's ‘made by Majallah were ‘worth of appreciation. They contain the worth of

unplementatlon in modern transactlons

It can further be concluded from the study that the concept of Islam1c bankmg has a
been acknowledged by international commumty, with an increasing wﬂlmgness to accept. o

its products. It has agreed to transform their economies in order to get a harmonization in -

economies of the world. However, the very concept of Islamic banking and its products o
are subject to harsh criticism even by Islamie jurists. One reason among other is that_

. I:slaxn.ic banks are run by the traditional economists who do not know Islamic commercial

principles while the Islamic jurists who are specialists in Islamic commercial law are_
unaware of the modern economic system.

| It can also be inferred from the study that Islamic law does not permtt that its main
principles regarding commercial and trade activities should be violated. It ts for this reaSon
that its each and every doctrine has its distinct jurisprudence which is requlred to follow

strictly. Any kind of lenlency may harm the rest of the Islamic commercial law prmclples

: ThlS is what has been witnessed in the current study. Most of the transactlons fulﬁll the-
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basic principles of hawalah. The argument can'be exemplified by distinct principles of -

'loan and debt_ which have been mixed up in most of the txanSactions based upon the ,'

_doctrine of hawaiah.

Recommendations:

* The following measures can be suggested:

The application of hawalah in modern transactions should be used only a o

convenient way of payment among traders and should be conﬁned to credrt _

 sales which should have taken place through some commercla.l act1v1ty

Only those laws should be adopted which contain the basic structure of tne | "

' _]unsprudence of hawa.lah. The laws made by Majallah can be adopted for -

. the modern transactions of hawalah In other words while constltutmg new .

laws related to hawalah the laws of Majallah should be con51dered and 3

| should be taken as grund-norm for the transactions based upon hawalah.

Such transactions should be conﬁned to Agency contracts and a separate -

Shan ‘ah Standard should be constituted in which these transactrons should - el
be incorporated.

. Only those laws should be adopted which contain the basic structure of the . )

jurisprudence of hawalah. The laws made by Mgjallah can be adopted for -

- the modern transactions of hawalah. In other words, uvhile~ constituting new _'

laws related to hawalah the laws of Majallah should be cons1dered and '_

should be taken as grund-norm for the transactions based upon hawalah
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