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ABSTRACT

The responsibility of the catier in respect of the safety of the goods entrust to his

care 
^re 

explained in detail in the Hague-Visby Rules, Artide III binds the carrier to

apply 'due care' in making the ship sea worthy, properly equipped, supplied and

manfled and ensure all parts to be safe transportation and presewation of goods. In

view of provisions of Atide fV, the work of camer to load and discharge the goods

carefully, furthermore it his responsibility to handle, caffy, stow and keep the good

carried carefully. Uniform modem commercial code regarding the liabilities of car:rer

were hoped to be provided by the conventions on the caruage of goods by sea,

particulatly the Rotterdam Rules 2009, however the lack of unifor:rrity and current

stafirs are unsatisfactory which resulted in vagueness and ,:rrbg,rity of the rules

regarding the maximDation of camefs liability in the courr of laws.
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Thesis Statement

Uniform modem commetcial code regarding the liabilities of cardet were hoped to be provided

by the convendons on the catiege of goods by t.q particrrlarly the Rottetdarn Rules 2009,

however the lack of unifor:nity and cutrent stzars are unsatisfactory which tesulted in vagueness

and ambiguity of the rules regarding the maximization of carder's liability in the court of laws.

Intoduction

The tesponsibility of the cader in tespect of the safety of the goods entnrst to his eate aJ;e

explaingd in detail in the Hague-Visby Rulesl, Attide III binds the cartiet to apply 'due cate'in

making the ship sea worthy, ptopetly equipped, supplied and manned and enstue dl parts to be

safe trar5portation and pteservation of goods. In view of ptovisions of Article fV, the wotk of

cadet to load and discharge the goods catefully, furthetmote it his tesponsibility 1e handlg,

caffy, stow and keep the good caltied catefully.

The ptinciple r:ndedying these provisions makes Lgally tesponsible the ship-owner fot his

negligence. This is "l"*ly 
exptessed by the wotds, in r.1, enioining the ship-orwnet "to exetcise

due care, and io r.2 postulatiqg that he should act ptopedy and catefully". In caniage conftact,

the tetms which lax carier's liability against goods, is void ab-initio by virnre of Att III, t.8.2 But

fteight receipL not administered by the nrles of Hague-Visby, exception might be possible whete

the general larr so allows. 3

The rules Hague-Visby elabomtes the following madmum limits for the liabilities of

cariet fot losses ot dam4ges of the goods shipped:

a.. "The shiF or carier shall not become ot be lqgally responsible for any damages to

r:nless the chatacter or value of such goods have been sated by the shipper before

shipment and added in the bill of l2rting, or in relation with the goods in a quantity

above 666.67 r:nits of account a per package ot unit or 2 uoit of account Per

kilogams of gross weigh of the goods dasaged or losg whichever is the more."s

1 . The Rules are commented upoa in detail in Betnerd Eder, Horrdatd Beoneg Stwen Besy, David

Foxtoo, and Christopher Saith,Smthn ot Cbarter-panies ailBill ofl-ading CJK 2011) 30'
2 . The Saudi Pdn6e (No.2) [988] 1 Lloyds R"p. 1.
1 . Bmaner Intmtdioul Traasport IJd o Monarth SS Conpary I-t[ Tbe Eampean Eaterp*r ll989l 2 Lloyd's Rep.

lE5.

4 . Ttc.mits of accomr rc thc spccirl drawbg rigLts (SDRS), of ttr IMF.

5^ft,IV(t.
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ln United Kingdom the value mentioned ir Art rcgarding the SDRs (Intemational Drauring

Rghtt) is ascertained by conversion into pounds srcrling on a daily basis, which is equivalert to

hundted pounds. 6

T\e Cotiage of Goods Act of United Kingdom, limits the legal responsibilities of the

car:riet against any d^m^ge ot loss to or io relatioo with "the goods to 666.67 units of accouot per

prckage ot unit ot 2 unit of account per kilogtam of gross weigh of the goods lost or drmaged-"7

Undet the nrles of Hague and Hague-Visbn the mandatory liability fot the catder also

established f61 improving the negotiability task of the bill of lading. Docr:menary approach was

followed by the Hague Visby's nrles whete the application of the convention would ttrtn the

issrring of a particulat type of documenL "Issuance of the slip of lading in the light of Hague and

Hague-Visby tegimes extend cetain protections to the 3d patty'bill of lading'holders, howevet

not only as a negotiable document which ersures control ovet the disposition of the goods, but

also protection in terns of cariet lirability. The Hambutg regime follows the contachral

apptoach, undet which application of the Rules would depend on the paties .eldgding a

particular type of cotrtract, without tegard to whethet a paticular document was issued- The

ft66g1dam Rules follows a hybtid apptoach but the application of the Rules is mainly conttactual

which is defined by the contract of camageitseff.- I

To ptomulgate a uniform code which has been vague, is the valued goal of INCTAD

fot the seriege of goods by se4 whereas ultimate objective of dissolve ftagmentation in

maritime law. This sate of affaks aticulated in the cotrespondence of tbree international

convenlion ptiociples, namely Hague, Hague-Yisby arld Hambutg Rules and in the propagation

of national 'tybdd' ptinciples. on the othet hand, these hybdd regime wotsened the situation

Y

: . D M Day,Tbe Lav of laenaionlTra& (London, Buttersorhts, 19g1), 31.

J Pryne atd,Ivaay, Cariage of Goofu fo Sea (ondon, Buttervorths, t9a5;, 90_9t.
' Altide 1(1) of the Rottetdam Rules defines 'tontract sf cqtiogeu'as "a contract in which a catder,

'8:il*t the paytent of fteighg underales to caty goods ftom oae place to aaother. The contract shall ptovide for
czfrrge by sea and may provide fot caniagp by other 6edss ef hansiort in addition to the sea cardage.. 

'
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fot applyiog inwatds and outrvards, thetefore ceated a nighmare for legal practitioners and theit

clieots in tetms of coaflict of laws issues.

Due to the utgency of the situation and ptomotion of reforns in the Iaw of iatemational sea

sati^ge of goods, two intemational bodies, the CMI and UNCITRAL were esablished and they

united fotces this purpess.e The adoption of a, convention instrument called the "lJnited

Nations Conveotion on Contacts fot the Intemational C^frage of Goods Wholty ot Partly by

Seq dso knourn as the Rottetdam Rules" is the final tesult and ptoduct of almost a decade of

deliberations denoted h rhis field-

The faihrte of the wodd madtime po\iliers to adopt the Hambrug Rules h their national

legislation have firrtlet widened the lack of consistency in the law cental to the eoftr,,ge of

goods by sea. To ptomulgate a unifonn code which has been vague, is the valued goal of

UNCIAD. Even vith the denunciatioa of the matitime powers of the Hambutg Rules, yet it is

stimulating to aote thatallthe intercsted parties at the Hambutg conference ageed that the once

successful Hague nrles was outdated and the 1968 Vrsby amendment left sevetal questions

unansweted. 10

'By the adoptioa of the Rules the issue is fi:rther ss"nplicated. Some nations legislated a

local statute to which Hague/Visby Rules are atached as a schedule such as Austtalia and

Canada, howwet, Austtalia arrd Canzda have neither acceded to not atified the odginal

Convention of 7924 while adopting the Hague Rules, thus cannot be considered as contracring

states. wheteas some sates, such as France, mtify conventions and the tatification of which

makes the convention lauz. Iottly states, in South Ametica, rever tatified or acceded to rte 1924

Convention or the 1968 and 7979 Prctocols or even the Hamburg Rules, nor did they adopt

e . Mchael F. Str:tley, 'The United Nations Commissioa on Iatemational Trade Lau/s Ttaasport Law
P-j".c Ao Intedm Viem of a Work In Progress", Texar lilandioul l-at Jomal 39 go03), 6s-6g.

tu }Ug.r"-Vi.by nrles 1968.

q
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coresponding national lqgislation. Though, in those couotd.es, it is a geneml ptactice to integrate

COGSA ot Hague Rules ot Hague/Visby Rules by teference into the bill 6f l2ding."11

Un1ike othet Intetnational Tmnsport Laws, the nrles on intematioul cadage of goods

by sea ate, at Lis time, in a state of dis-unifotmity. At presen! thete are about nine diffetent

rcgimes competing with each other, thus leaving many legal problerns to the uncerainties of

pdvate intemational law.

This thesis compates the cattiet's tole uodet the Hague-Visbn Hamburg and Rotterdam

Rules. It will first deal with the definition of the carier, and the liability of the cartier. Then a

compamtive study of diffetent Intemationd Conventions would be taken into discussion, the

tesult of which the best ptinciples among those conventions cao be extmcted and put forward

fot uoifor:nity of the law rcgarding tle m4xim.m frabilities of cartiet of goods by sea Also the

thesis will then exzmine why the Hambuqg Rules and Rotterdam Rules have not been r:niversally

tatified by all tle matitime nations.

Significances of Research

This reseatch will ptovide import significances to the teader, especially to the students,

teseatchem, Iarryet and pactitionets of Intemational Commercial laws with speciat refetence to

the shipping lauzs ot ptactitioners relating to the marifime laurs. The sifificansgs of .his research

cao as following

7. F'.labomte the bases of liability of the carier of goods by sea-

2. Ptovides deat concept about the ma=imum liability of the cariet of goods by sea.

3. Ptovides authenticated cases and court rutiosF ftom different judsdiction tegarding

the liabilities of cariet of good by sea.

4. Defines the tetms dating toe shipment of goods from the case laws.

lr Fta.ocesco Bedi:gietl_'uniformity in lMaritime Law and Implemeaatioa of Intematiooal Conventious,,,
Iy{,1-8-(198i) 31} Tetlen "Canaditat Interyteatioa and Construcfooa of trfaritime Coaveations,,, kG.D, zz
(1991),709-728.
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,lnalyze the intemational conventions telating to the liabilities of cardet

Provides a uniforn rutifltf regarding the liabilities of the cadet ftom the Intemationd

Conventions.

Cladfies the extent of liabilities of the cader of goods by sea through oxamining

diEferent Intetnational Conventions.

Explains the basic ptinciples tegarding the liabilities.

Compare the diffetent legal system and extmct the best ptinciples and nrlings fot the

liability of the carier of goods by sea.

Literature Review

A teview of the relevant literature may teveal what aspects in the area of ptoposed tesearch have

akeady been coveted and whethet what remains uncovered is a worthwbile subject of study. An

impottant purPose of consulting the Iitetatrre is to gain sufEcient theotetical and factr:a]

backgtound knowledge so that there should rot be a duplication of efforL 12

Ftom the characteristic of good research is to teview the Iitetatrue telated to that topic

which the research"t is going to tesearch.

No tesearch qa .his topic has been conducted in this University befote. This thesis will

be the first on the mentioned topic.

In this reseatch the pdmary and secondary sources have been reviewed- The ptimary

soruces include the statutes, intemational conveotions, and rutings of the courts. Such as Hague

Visby Rule 1979, Hambug Rules 1,978 andRottedam Rules 2009, the bill of Cetiqgeof Goods

by Sea Aa 2070 in Pakistan , ard Cetiage of Goods by Sea Act 7992in United Kingdom-

The secondary sources available in the rcsearch are books, articles, joumals and

conference ptostations. Some of which are:

12 
' ThomasJ StiwaooMetbods of SwialReseanb (Odando FL Harcourt Collqge Publishem, 200l),36.

5

5.

6.

7.sl"

8.

9.
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Schmittohoff Export Ttade: The law and Ptactice of Intetnational Ttade by Carole

Muran David Holloway and Daren Timson-Hunt 13, this book is a. very famous book on

Intemational Ttade Law. The aim on this book is to ptovide a convenient reference wor-k on the

law of intemationd ttade for students and pmctitioners alike. It maintains ttre same ovemll

stlucture and has stood the test of time since it's first edition. Pa:t Three of this book dates to

the topic of thesis which is ttansportation of exports, in which Chapter 15 related to, specificalln

the cariage of Goods by sea. what makes rhis thesis diffetent is that I have added new laws

telatitg fts caffiage of goods by sea which is not included in the above mentioned book.

Payne and Ivamy's, Carriage of Goods by Sea,la the authors have developed both the

case law and statute law. The Iayout of the book has beea modernized with a view to iacteasi.g

readability, especially in the sunrnaries of the cases cited- Chapter one, six , and seven of this

book telate to the topic of the thesis. The differensg 6f this book and ttre thesis is that it includes

old ]aws and conventions and does not include the modern and new convenlions related to

getli'^ge ofgoods by sea.

Intemational Law for Business by Carolyn Hotchkissrs, this !6s[ explains the Ocean

Shipping Chaptet 9 of this book telates to the topic of the thesis which is the Transport and

Insutance. IMany cases have been e'ramined telated to the getiqge or shipping of goods by sea

ftom different angels. But still the book is old enough so the new rules of Rotterdam are not

discussed yet And also the liabilities of the cqftier are not e4plainsd io that much details in view

of all nrles.

The Law of Intemational Ttade by D M D^y'u.This book is entitled to ptovide an

intoduction to the study of tnein a1gzs of the law telati.g to the intemational sale tansaction

and study which is incteasiogly finding recognition as a subiect in its own dght. The book closely

13 ' Carole M"Yy' David Holloway and Daren Timson-Hung Schnittuhot Export Tra&: The Lap and praaice
of kunaignalTradt (-andon, Sweet & Idaxwell, 2OO7),2g1_352.

l! Payae and Ivam- y, ?oioS, ofGoodt fit Sea (-oadoo, Butterworhs, 19g5), 1-7,g2_gl.
15. Catolyn Hotcb.kiss, Innnadoul l-zatfotBzrzTasr (New Yotlg McGtaw-ff1 t* 7gg4),1g3-7g4.
16. D M Day,The r-ru of Intrnatiotarria&, g-ordoo, nutt"rwo"ths, 1gg1), 3.
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rclated to the question of the cafrr4e of the goods is that of theit insusnce. Sioce the goods

have to be carried for long distances and possibly moved ftom one mode of tunsport to

anothet. This book begins with the conttact of. camage along with its types.

ffiu[dsatienals and World Ttade Vertical Integtation and the Divisioo of Labour in

ITotld Industries by IvIa& Cassonl7. Chapter ten of this book telates to the shippins indusey in

which the author explained about the tansportation of good via ship, and explained the history

of shipping arrd orymization of coastal and Mediteranean shipping but it differs ftom the thesis

ftom diffetent angles. The thesis elaboates the madmum liability of the cariet of goods by sea.

So the scope of the chaptet of the book is dated to the rhipping and the ffi4n4ge"nent of the

shipping and law telates to that but the scope of the thesis relates to the legal ptocesding of the

damaged goods ot lost goods by the catder.

Bdtish Shippi"g Laws by David M. Sassoonls. This book is with special refetence to

Btitish law of shipment which includes how the .hippins is done and what is the obligation of

cafret and the duty of ship-ovro.ets whenevet shippins the goods ftom one destination to othets.

The scope of the book is iust limited to Btitish law, but the thesis scope is comparathely wider

because it indudes the Btitish, USA, Australia 61d p2ftistani laurs aod cases dating to the

shipment of goods.

Casebook on Commercid Law by E.R. Hardy Ivamy and Paul l-atimerle. This book is a

uoique book on commetcial cases which ptovide cases chosen to suit most commetcial law

coutses betng aught in univetsities and technical college, t^king accouot of rccent case lauz ia so

doiog. Pat V of this book telate5 1e Qa#age of Goods by Sea that indudes c,Nes ftom different

slants of cafrrge of goods. But the thesis does not just rely on thesis but also intemational

convend.ons.

17 . Ivlark CassoorMilinaimab ailVaddTrath (Austtali", Allen & Unwio), 343-370.
18 . David M Sassoon and H. Oreo Merea , Blit*h Sbipping Lats: CIE ard F.OE. Araads (-ondoa,

Stevens & Sons, 79U),33-742.
le . E. R. Hatdy Ivamy aod Paul Iotim"t, Carebook on Conmmial L.oat Qnrtdoo, Buttetworths, 1979),798-

260.
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Casebook on Shipping Law by Syed Hasan Zafx2o. This casebook is a unique book over

the cases of shipment in Pakistan. The author of this casebook tded to collect different cases

telating to the shippi"g laws of Pakistan. The thesis will be not focusing on iust the law of

Pakistan but it would be compatatively mention t}e cases ftom differeot iudsdictions.

Francesco Berlingietils ssmFarative Analysis of The Hague-Visby Rules, The Hambug

Rules and The Rottetdam Rules2l. In this ptesentation the authot explaingd just the compa^tative

study of these tbtee nrles without explainsd or specifring the liabilities of the carier in other

national laws. The case laws are rot touched by the author of this presentation regarding the

fiability of the cader in diffetent iudsdiction which would be in the thesis.

The Hague, ttre Hague-Visbn and the Hambury Rules by Ftancis Reynolds 2 in this

jontnal pupet. the authot explainsd the compaative study of these tbree rules in detail.

Liability of the ctttier under the Hague-Visby Ru1es for catgo damage caused by

unseaworthiness of its container by NJ.Margetson a. This artide was urdtten as a reacd.on to the

judgment of the Supteme court of Nerherlands of 1 Febnrary 2008 (the NDS ptovider)2a in

which the cor:rt stated. that the container held or proved by cardet should be ca.tgo-worthy and

that therefote,by afi III (1) c of the Hague-Visby Rules, carder has to exercise'due diligence'for

the cargo-worthiness of such containet The artide establishes ft21 this is not a general vievz and

that another point of view is that the ptovision in ttre coo.tract of cetiqgewill govem the liability

regime regarding damage caused by fault containets. The author of this paper suggests that the

Iattet point of view is more in line with the object of the Hague-Visby Rules.

m . Syed HasanZa.fa4 Qrebook ot Shippingl-.au (Katachi, Sind Offset Pdnters, 1980), lO6-l2S,lgU235, 318-
332,410-477.

. T-his is a preseatation papet delivered by the author at the Geaeal Assembly of the AMD, llatrakesh
on 5-6 Novembe2009.

2 . Francis Reynolds, "The Hague Rules, the Hague-Visby Rules, and 16" 1{2slrrrg Rules". MIAUNZ
JoanalT (7990),1-34.

23 . NJ. I\{atgpson' UzbiEU of the Catier ander the Hague-Visfo Rtbsfor Cargo Damage Catued $t IJnseaaortbiness
of its Container. (www.uacitralotg uader "Commission & worling Gtoups documenis, lfotking Group III/
"Transport laly' lasr accessed oo,25-07-2075).

24. SCN 1 Feb 2008, u,C06/082Ifl (RvdW 2008,777 (fhe NDS Provider).
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The Hamburg Ru1es: Did it Change the liability of the caltiet? By Kweku Gyan Ainuson

2s ls this thesis the snrdent has just mentioned the Hambur,g Rules without mentioning the other

rules, espeoally Rottetdam Rules, but in my thesis all other nrles are touched to give dear view

of the [ability of the cader comparatively.

fu this thesis I have teviewed the text of Intemational Conventions rhet is related to

Camage of goods by sea, fi:rthemore, with the qpecial tefetence to the text of liability on those

conventions. The Conventions which I have revieured are Hague-Visby Rules 1968, Hambutg

Rules 1978, Rottetdam Rules 2009, and Conventions on Limitation of Liability for lMadtime

f,laims, 1976. Along these conventions I have reviewed many national statutes of UK USA, and

Pakistan and Austalian laws. Such as Cori"ge of Goods by Sea Act 7992 UI! Cattiage of

Goods by Sea Act 1991 Ausftalia, Calrage of Goods by Sea Aa 7936 USA, Bill of Cariage of

Goods by Sea Act 2010 Pakistan.

Framing of issues

7. IVhat are the gtounds fot which the cariers of goods by sea are held liable?

2. Whether the tiability would be upon ship-owner?

3. IThat is the extent of liability of ship ownet?

4. How the coufts inteqpret &e tetm "package"? Is a containet aprckage? Is a huge and

uttFackaged s2shins a unid

5. Can the cadetloss the tight of limitation?

6. lVhat is the gold value to be consideted in order to conveft 100 pounds slsrling into

curercy which is mentioned in Huge-Visby Rules?

7. Ca:r the liability be unifor:ned and harmonized?

8. How the liability of car:riet of goods by sea crn be detetmiaed by the court)

25 . A &esis submitted to the Gtaduate Facuky of the Uaivetsity of Geotgia (Etectronic Vemion apptoved
by lMaureeo Gssso De". of the Graduate school , the university of Georgia,2006).

I.E'
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9. Wil ttre Contract of shipment be prevailed or the Intetnational Conventions?

10. lVhat ate the obserations of the coutts regatdiog liabilities of carrier of goods by sea

in Pakistan?

Research Methodology

This tesearch is based on analytical and comparative methodologies. Both the pdmary and

secondary soutces ate used to accomplish this research. In some chaFter of the thesis the

afralyfucal method is used to explain ftg hain ideas relating to the topic, beside the analyticd

method compatative methodology is also used. Such as the comparison of different conventions

regarding the liability of czrrriet of goods by sea. Also the semFarative sudy is used to compare

betuzeen the national legal system of the other states such as USA, UK Australia and Pakistaa.

J.

10



I

I

*t'

Chapter I

Caniage of Goods

Ll Defiaition of Cartiage and Carrier.

United Nation Conventioa on Contacts for the Iatemational Cafrage of Goods wholly or

partly by Sea also called as the Rottetdam Rules states that a'Crrr:ief ts a person tlat enters into

an agreement, enfotceable by law, of camagewith a shipper'r.

Cariers can dso be defined as trarlsportad6a gemFaoies involved in the cafrrrye of travellers by

atr, lrn4 ot sea but it is not what is meant here, wbat is meant is the tansporation of goods via

diffetent routes. The Intemationd Trade dictionary defines 'carders' alegal or individual entity

tlat is in the business of to.'sporting goods. Aidines, rhipping lines, railroad a11d truckiag

companies ate all s=at-Fle of cariers. The cariet may be aaual cattiers of cofirmon cariers or

afu ft eight consolidatot.

A 'catdet' con be a shipping line, trucking firtn, aidine, taifuay or also an individual ot firm that

r:ndertakes to Procute car:;r4e by *y of the above methods of ttanqport fudgrling multimodals.

Thetefore, undet this definition a fteight forwarder crn also act as a cat:ier. The globalty

accepted incotetms 1990 and 2000 has stemmed in e-pansion of the definition of te'm 'caffief.

In the older and mote limited definition the, only rhipping lines, raihoads, tnrckiog companies

and airlines are known as cartiets. However the significant inuease in the multimodal traflsport

and integtated logistics has placed fteight forwarders in place of carders. A fteight forwarder is a

legal entity, who is in business of tansporting goods. The Intetnational Chambet of Commerce

has esablished the following definition: Cartier means any persoo, who in L conae. of camage

agrees to secute the perfotmance or perform t},e trarsport by ,r", totd, rui, sea, inland watefiyay

ot by combination of such modes ot modalities. In the context qf this definition when a buyet

tecommends a fteight fotwatdet to receive the good such a in ftee cariet (Incotetm), the sellet

fulfills the obligation/duty to delivet the goods by deliveting to ttrat pe$on.

a-*{r

26 fuq 1(5), The Rotterdam Rules 2009.
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A comtnon carden A co-mon cateet means any one whether ittdividual, association of persons

or corpomtion othet than tle state who transport the goods ftom one place to othet whethet on

Iand or io watets for all without any discdmination. A common careet should Eansport the

goods ftom one place to other against some chatges to be called cotnmon cateer. A petson who

deliver the goods without charges or offerdy is not consideted as cornmoo career. Further, the

common career should engaged in business of cartyng goods as ptofession. If the career

observes any discrimination in car:yiag the goods between the suppliets he mzy not be called

common career with cerain exception like he has been paid the fteight of carryiog of goods, he

has accomodation oo his conveyance and the particular goods ate ot consigner has not be

blacklisted fot ttanspotting ilt"pl goods. Aprrt ftom above mentioned conditions tf a cateet

according to his own will and wish reserve the dght to refirse the offet of deliveting goods

cafloot be a common career. It is pertinent to mention here that the Career Act 7865n only rz lk

about comrnon careet while leaving passeoger without definition4. The said act talk about

ptivate ot coflftact cateeL A ptivate cateer is one who transport goods ftom place to other

occasionally. He may be engaged only with certain fi*" to deliver theit goods betu/een certain

ter:ninals. !7e may say 'hat a pivate @reer deliver his own goods ooly*.He does n6t haks an

offet for geneml public fot delive'ing the goods. At the same he can make L corifiact with arry

party on certain terms and conditioas for the pqpose of delivering the goods. This type of

conttact is called bailment3o that is the teason this type of uansaction ate coveted by the

Common CzrteetAcg 1865.

Accotding the United Sates tegulation a colnmon catrier publishes stated mtes for cntiqge arrd

must accePt any Passengef, of goods for trarrcpofr so long as tle published tate is paid and space

is available. "Cafref'means the prty actr:ally perfor"ming ot undertzking the perfor:nance of

2Thttlr://www.iimm.org/ed/index.php?option=com content&siew=article&id=119&Itemid=107(astaccessed
22-06-201s).
4 Th" C"tri"r. Act 1865.
2e lbtdtog
30 Eduratd G. Hinkeloao, Sibylla Puai Diaionary of In*naional Trade: Handbook of tbe Ghbal Tradc Connuniry.

-T
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the contract of codqgp. The term "Freight Fomrarder" is meant to indude also the 'Freight

Forwatdet aang as catder", unless any ptovision should keep the two cases aptfi. The tetm

'Fteight Fotwatder acting 
^s 

crttief' shall only pertain to the meaniog specified is explaioed

belo#t;

Freight Fotwatdet aaing as cariet'' meaos the party assigaed with the forwarding of the goods

that dso acts as perfotming cartier or openly trndertakes rcsponsibilities as performing ca:der.

L2 The Contract of Cariage.

In economics and commetcial life of any couotry &s imFortance of career fot detiveting the

goods from place to o&et caonot be ovet looked because io ^y case goods which has been

produced has to be deliveted ftom place to other for the sake economic activity. As alrcady

defined the fitms, fudividual or organizations who caried goods ftom place to another rg.st

some tent is called czrteet. A contract of cadage,although genedc to the contract bailneng they

both of two a^te diEferent. The contnct of-caflying on goods is a conftact of bailnent against

some teward ot Locatio Opetis Faciend's32. The contact of bailnent is defin.d by diffetent

statute othet then czrfrrge of gods by r"q air and land" A coottact of affteighmen! may be

conained in a bill of lacling but normally proceeds the bill of lading33. According to rhe

Rotterdarn Rules a cContact of Cenege, means a lawfully enforceable agreement where the

catdet, in considemtion of the payment of fteighg r:ndertake to deliver the goods ftom place to

othet The coattact shall ptovide fot the camage of goods by sea and may ptovide for othet

modes of transportations along with the sea touter. Oaly the sellet and the caltier ate pdvy to

the contmct of camage against the considetation in the contract of caaagewhile the buyet relies

l

.T
\

31 'Geoeral Cooditions of shipment contracf by Ovetseas Ttansport System.
32 A&irb- Kofi,*UpdatiryTbi p,sbs On htma;oul Cariage Of G;ods n1 Srn The Rotterdaz Bslss,'
b@:/ /utru.aniteaaritiaaarz/uphafu/R0tnderro/,20Rtb/pa?d/o20of/o20wo20Mbdah.p6,
33 The Law Of Iatematiooal Trade Aod Caciage Of Goods, p6
34 Arql(l) The Rottetdam Rules.
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on the cetier to take care of and delivet his goods but thete is no common law of pdvy between

the buyer and caffier and no consideration ptovided by the buyer to the cader's.

The Hague/Visby and the Hambtug Rules declates the bill of lading an imFortant document and

basis fot the contmct give importance to the production of a bill sf lading as a basis for the

conftacg howevet the Rotterrlam Rules emphasis on the electonic record or ttanspoft docr:ment

as altemative to bill of lading. "Rotterda.m Rules take this apptoach so as to deal with the

inoeased use of various types of bills of lading that has becorne a roudne in a number of sea

get7idge dealings involving the use of transport documents i.e. straight bills of ladiql, seau/ay

bills"re and negotiable and non-negotiable bills of lading. It is significant to point out that the

Hague Rules only limited to the outbound cargoes. However, in Hague-Visby Rules this

limitation is detached by defining the'contract of.can:iage' giveo in the Rottetdam Rules.37

L2.lCarrrage by Sea.

Regatdless of the dwelopment in the ottrer sectors of transportadon, the car-riage of goods by

sea is still the most usual way fot the ttansportation of goods overseas. Afld ir the language of

weightage, ovet 90o/o of goods are so caried through this mode. fls sifificance of the cof,.tract

of carcage in the intetnational sale deal lies in the fact that dudng the transportation the goods

that arc ftg m^in subject of the 'contract of ,-odoge' are to be in the chatge of the ca::det, his

agents and the sub-coattactots whereas neither the buyer nor the vendor has any physical

control ovet tlem. The tunsportation thrcugh sea mny last for quite a few weeks duting that

time the goods will be subject to ttre dangers innate in the sea transiL Therefore, it is very

imPortant to have knowledge about the liabilities that the cattiet of the goods is undet to vendor

ot buyet, o1 5hippet and consignee as they are likely to be terned in rclation to the contact of

gettiqge by sea, and wbat contactual ptivileges they may f,2ys afinst the carder.

3s Tlte l-oz' OJlntmatiozalTrade Ail Canizge Of Goodt,p-77
3lJ.I.llrc William Co Inc. v Mediterane,' Shippiog CompanySA [2005] UK HL 11

\,\

The ktbs or Iatmtational caniage of Goods B1t sea: Tbe Roneldaa, R4lel,
37 trlbiah. KoE

t4
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The vendor or shipper will not generally make the coattact of cmage with the ca:riet dirccdy.

Wheteas, he will almost cetaialy employ a forwarding agert to make all possible arrangements

fot cadage tbrough sea. Corespondiagly the cartiet will normally employ 2 [62ding btoket to

get hold of cargoes for him- 1X6rrgh, in some cases tle same fitm fray Lc.. as a fotwarding agent

for the shipper and as toading broker for cariers. The le2ding broker or other agent of the

caderwill sign and hand over to the shipper or his agerrt^document3e. If the carier is given the

goods for shipment but not loaded, the cardet will sign a bill ef l2ding fot 'receiving of

shipment'. And If the goods are loaded on to the ship-deck, it will be a 'shipped bill of lading.

This document has thrce firoctioas, which is of gteat sigoificaoce in intemationd sale

Eansaction. Firsdn evidence of the ccalriage contmct' has beea made, secondly a teceipt fot the

goods and thirdly a document of the tide to the goods. This last featrre mears that the ownet

ship ot possession of the goods can be tmnsfotmed ftom one pa^rty to anothet by indotsing or

delivedng the bill of lading. Thus, it crn be used to deliver or sell the goods even they ate Lts(4

ot also used as secutity for a loan. Furhetmote, undet the Section I of the Bill of l-adingAa 1855,

with the traasfer of bill of lading to the pafiy, not only legat dghts in ttre ggods but also the

dghtr and tesponsibilities trnder the contract of camage will be transfered to hitn, which gives

him all the rights of action against the car:rier that the otiginal shipper would have had. Notmally

bills of lading are dispensed in sets, each bill qf lading in the set being numbeted and each usually

being valid, so thata catrier who hands ovet the caqo to a,p^rty shouring any bill of lading ftom

the set will be telieved ftom firrtfrer teqponsibility. A shipper may charter a complete ship if the

cargo is very large, either fot avoyage ot fot a time pedod- In that case he is a charteret and his

relationship with the ship ownet will be nrled by the charter pfry.

38 Heskell vs Continenal Express Ltd ( 1950) 1 AII E.R 7033 at 1037 .
3e A bi[ of ladiag.

)
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t2.2 Camiage byAir and Road.

C^frAge of goods by ,it may be set fot a seller by a fomarding tn^n^ger, however it is also

common for a sellet to deal dir..tly with the ak cafret The docr:ment issued as a r.eceipt for

goods consigned irl this kind of contmct by 
^ir 

is the air consifhert note or the airway bil!

howevet, it is not a document of tide like bill of lading. [n United Kingdom the intemationa]

coria,ge of goods by * is govemed by the Air Act 1961 which applies the Warsaw Convention

of 1929 and 1955.

Camage by toad or rail may be a supplementary stage of ttansporation or it may be the pnnary

mode depending upon the route. [n a contrac! the sellet might for-example make a sca:ajrage

contract' fot the goods by road ot tail to the docks whete he has to deliver the goods on a board

ship and in such a sittratioa thete is no intemational fictotin the camageof goods by road or rail

when he has to deliver it in the tetitory of the sarne country. On the other hand, the seller may

make a contract to have the goods caried fot the entire jowney by toad ot raiJ, involving routes

tbrcugh intemational botders. The CMR convention of 7956 and CM conveotioo of 1.970

govetn intemational gerriege of goods by road ot rzilo. The documens which are issued as a

teceipt fot goods cattied by the toads or rails are called 'consigoment notes'. Similat to the air

way-bil! a:rd unlike the bill of ladingal, they are not title documents.

1.2.3 Combinedttansport.

This kind of transport is also known as Through Qetiege,Intetmodal or la[sltimodal Ttansport

This kind of arangement is being used ovet ,imBSr where cargoes are to be ca::ded in containets.

AII carri^ge involved in the ttamport of goods, by whatever mode or modes, from the vendor to

buyet is undetaken by a 'combined tra:rsport operatot'who atanges all the terms with the

televant catriets. The combined transport operator may be cztiet himself ot a fomatrting agenL

I The Aeonyrn CMR (deals srfuf, T.and Transport by Road) stands for Convention telative au cootract de ttansport
iatematioaal des metchondises pat route. There otrsts also an iotematiooal convention telating to ft^nsport of ggods
by t + it is known as CIM
41 

-the 
owner 

"hp g_. possession of the goods co. be Eansfotmed ftom one party to another by indorsiog or
delivedng the bill of lading

Y.J
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The sellet will make only one cootact with the combined Eanspott opetatot fot the whole

'conuact of. camage'. The document issued herc, may ot fray oot be a document of tide, will be

a combined transport documenL However, Ais mode of tmnspotation ptesetrts various legal

ptoblems because of its combined natue and the ovedapping of domain.

L3 Course of Business in the Cariage of Goods by Sea:

The genetal toute of transportatiotr in traditional sea transport may be explained by the following

s*amFle. Ao exporter in United Kingdom is bound by hir contract of sale with the overseas

buyet to make affangement for 'cadage' of the goods to be ftansported by sea to the

destination. He has conduded a con,tract of camage with the ship-ownera2, wheteby the latter

r:ndetrz^kes to carry goods io his ship ftom United Kingdom port of dispatch to the ove$eas

port of destination. This type of contract is known as the contract of caciage by seaa3. The

temunetation paid to the ship ownei is the fteight, the ship owner is the caniet and the exportef,,

and as a pafiy to the contract of camage by r"q referted as the shipper. The exporter fimt has to

decide whethet the qtuntity of goods to be exported war:ans the charter of a complete ship. In

that case the terns of the 'cafrage contact' are firmished in a document called the chartet pmy.

However, the intended goods fotm only patt of the cargo of the ship and are cacied in the ship

togethet with goods belongng to other shippers. The tetms of contract sf caffiage are docr:ment

called a bill of ladin& a teceipt by the ship ownet acknowledging that the goods have been

deliveted 1e him fot the purlrose of cafragea and teiteati.g the tetms of contnc! f,sygygs rhis

docnment is only issued when the conttact of camage is well on its way towards perfortnance.

€ Ot vith a Pe6on who, fot time bein& 45 aSainsl the ship owner has the right to eoter into an agteemeng
'enforceable by Lo/, of c^*iage of goods of his ship, e.g, chatterer.
a3 Ot'toa@ct of af&eightmeat''.
a Scnrtton, Cbateryaries and Bills of I-ading (20e editioo, 1996),y2J.

Y
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Genetally, the shippet instsrrcts a fotwarder to procure fteight space for tle catgo. The shipper

likewise employs an agent, a loading btoket to obtain cargoes for his ships. Justice Devlin

explaingd those duties of agents as followsas:

'The forwar.ling agent's normal duties are to determine the date and place of sailing, obtain a

space allocation if that is required and ptepare the bill of lading. Different shipping lines have

their own fotms of bill of l"diog which can be 6ftaingd ftom stationers in the city, aod it is the

duty of forwarding agent to put in necessary pariculars and send the draft to the loading broket.

His duties also comprise of ananglng gpods to be brought together wittr, m^king ttre custom

entry and Palflg any dues on the cargo. After shiFment he collece the complicated bills and

sends it to the shipper. AIl the regular rhippi"g lines operating ftom United Kingdom appea^r to

the date of sailing in shipping papet or elsewhere, generally prepare and cLculate to his customer

a sailing card. It is his business to supervise the arangement for loading, though the actual

stow€e is decided by the cargo superintendent who is in the direct serrrice of the ship-owner. It

is the broker's business also to sign the bill of lading and issue it to the shipper or his agent in

change for the fteight46. His remuoeration is by way 6f gemmis5ion on fteight. And that is

doubdess and inducemgnl fe him to carry out his pdmffy fi:nctioo, 
^t 

euty rate when shipping is

plentifu[ of secrrdng erough caf,go to fill the ship.

The loading btoker and the forwatding agent thus 
^ppe:u 

to discharge well defined and separate

functions, but in practice the same fi.m is often both the loading broker and the forwardiog

agen( thotrgh the two set of dealing may be kept to separate comparmetrts off the business. The

firm generally acts as le2ding broker only for one line and does all the line's business, so that it is

ftee in respect of other business to act as it will.

Meanwhile, the owner of the ship via his loading btoket recomrnend the shippet or his agent of

the name of the ship that is to cary the consignment, the destination where the goods should be

sent for b"i"S loaded and the time when the ship is teady to receive the goods. AII this ptocedue

is often done by a ptinted notice called the sailing card, which conrain a tefetence to the closrng

as Heskel as Anfiwntzl Expnss ls.d Q.950) 1 AII E.R 1033 at t037 .
6 The commission of 1f,s ls2ding btotet is paid by the ship owneq wheteas tbat of the forwardet is paid by the
shipper.

,T
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date, ie, the last &te when goods will be teceived by the ship fot loading. The closi.g date is

genemlly of few days in advance of the aatnlsailing date in otder to give the ship an opportuoity

to get rcady for voyage. If the goods are rot sent to the agteed destination in good ri-e, ie if

they acive aftet the dosrng date, the ship ownet is allowed to shut them out even if the ship has

not sailed.a7

Wheo the goods are sent to the docts, the shippet sends shipping instnrction to the ship ownet

which bdefly states the particulats of the iatended shipmeng and shipping note to the

supetintendent of the docts which advices him of the asival of the goods and sate their

paticulars in the n4?ne of the ship fot which they are anticipated€. The place and mode of

delivery of tle goods to the ship ownet are subject to agteement of the parties are fixed by

customs of the pofr. In the absence of some special aSrcement or custom the shipper, undet

cornmon law, has to deliver the goods togethet with the ship ot withio conact of het tackle at

his own expenditute. At the time of delivery of the goods to owner of the ship, the shippet

collect a document called the'mate's rcceipt4e, r:oless contrary nrles ot agreemenL Fot exarnple,

in the port of London the shippet collects a nate's teceipt only when wate.r bom. Goods

deliveted togethet with the ship whete goods ate seot to the docks by lrn4 ate stoted in a shed

of the port of Londono authodty which issue a dock rcceipt However, the mate rcceipt is issued

afterward when the goods are positioned on the board ship. !7hereas, in some ove$eas ports

mate's rcceipt are notified/issued fot dl cargoes either teceived by watet ot lands.

The mate's rcceipt is a docr:ment of some itnFortance when the goods ate Lt the docks fot

l62ding oa board ship, they are checked by t"lly dedrs, who takes down a 'tecotds ot ally of

theit &tes 6f l62din& identification marks, iodividual padrage, numbets, theit weight and

n Muran David asd Timson-Huog SchmitthoffThe Law aod Ptactice of Iatemationd Ttadg (Eleventh Editioa,
2007),y285.
s IWp-285.
ae lbid,p-285.
n lbid,p-285

I
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measuremeng and any AuIt or observation about the state in which the goods are received'sl.

Nonetheless, the tally clerks note any harm to package such as by lack of protection, old cases,

ambiguous m^rking or arry other teasoo. When &s lq2ding is done the ship officets who is in

charge 6f loading opetation sign the mate's teceipg based on the rotes of the ally cletks

embodies any obserations and cdtedon in tespect of the condition of the goods teceived-

!?here the -rte receipt ir fig it is said to be dauseds2, if it does not include undesfuable

observations, it is clean receipt then the mate's teceipt arclzttet included in the bill of lading, it

make that document a claused or clean bill respectiv"ly. Th" matter of the mate receiPt consists

oftwo consequences:

(a) The mate receipt is an acknowledgement by the ship ournet that he has received the

goods in the sate declared within, and the goods are in his possession is at his pedl At

times it include a statement to the concetn tlac "these goods ate received subject to the

conditions included in the flll ef l2ding to be issued for the same"53 however it has been

understood# rhat where no such clause is explicitly inserted, the goods ate held by the

ship owner, in question to the conditions aad exception of his usual bill6f l2ding.

@) Mate's teceipt of the goods is the pdma facie ptoof of its ownership. The ship ownet

may safely taken fot ganted, except he has facS of the opposite, that the possessot of

the rcceipt or the person named thereinss is the owrer of the goods and the Person

per:nitted to obtain the bill sf lzding in place of the mate's receipr Howevet, 'mate's

receipt' is not the document of title; it does not pass custody of the goods and for that

reason it is of less worth then the bilt of ladingsu. As a tesulg the ship owner is within his

sl Hads and Soos Ltd vs China Mutual Steam Navigation Co Ltd (1959) 2 Llyod's Rep. 500 at 501.

e Cremet vs Genetal Cariers SA (1973) 2 Uyod's Rep 366. (the qualiEcation on the mate's receipt wete not

transfered to the bill of lading which was issued deao).
s De Cletmont aod Doonet vs Geaetal Steam Navigtion (1891) 7 TI'R 187'

s De Cletmont and Doonet vs Geoeral Navigation Co (1891) 7 TI.R 187'
s The maiotity of teceipts do not nome a Pe6oD-
ff Howevet, by customs a mate's r.."ipi mry be a document of title but the addition of a word noa-negotiable

would destroy its chatacter as a documeat of title.
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dghtr if he issues a bill sf lading exclusive of insisti.g on the retutn of the mate's

receipt5'.

The documentation ef l2rting which the ally derk ales $1e,gh |62rling opetation are handed

over to the shipowner's cledq who match up them with the dmft bill 6f l2ding sent by the

shipper to the ship ownet's office. The Shipping companies which nrn regulat thipping service

publish their ptinted fotm of bill 6f l2rtin& revised ftom time to titne and ate obtainable ftom

stationets. The shippel s1 his agent genetdly completes a set of two or thtee odginal bills of

ladilg in tespect of consignmen! atrd when 1f,s dgtails on the bills agree with the ally notes

taken tlrough6gl ls2din& the bills are signed by the [62ding broket or ageot of the ship owner

and then the completed and signed bills are passed over to the shippetst. However a bill is not

always clean; when it is disputed then imFedimenls mighg arise because; whete payment is

aranged undet a lettet of credig the advising banlr most possibly teject the shippet finangs when

he shows a claused in place of clean bill of lading. These imFediments, and the proper and

imFtoper means of solving theq will be well thought-out later.

Jf,g dgtails of bill of lading 2as snlisted on the ship's manife5l The manifest must contain full

specifics 6f marks, numbers, quantity, conteots, shipper, and consigaee, with the patticulars

tequited by the consulat authotities of the State where the goods ate bei.g fotwarded. 1as 5hiF's

manifest is to be ptoduced to naval porg customs, or consular authotities; as it coatains deails

of the gemFlete cargo of the shiF.

Bills of ladin& gererdly, are issued in a set of two or more odginal parts, all of the same teoor

and date. If one of them is 'accomFlished', ie. the goods ate delivered against ig the others stand

null and void- Except when payment is aranged under a letter of ctedig the vadous pat of set

ate forwarded to the consignee by successive, tathet tegistered ai1 mails to acquire theit speedy

and secute ailvzL It is of immense significance that at least one pafi of the set ought to be in the

57 Nippon Yuseo Kiasha vs Ramiiben Serowgpe (1938) A.C 439.
s8 In ptactice, sometimes the bill of Iading is handed to shipper, only, when the ship leaves the porL
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consignee's hands ahad of ot at tle time of onset of the goods, for tlat reason the ship ownet is

not bound to hand over the goods, up to the ti^e, a bill of lading is deliveted to him. At ".ne's

one pa^rt of the bill collectiv"ly *ith other papets fotmiog the shipping credentials is send off in a

ship caryirg goods by the lettet in ship's bag. The Senior Naval Officet reins the ship's b"g io

UK at the port of deparn:re. The exporter sends the paper in the ship's brg io unsealed cover

addtessed to the overseas buyet or his teptesentative ot L referee in case of need. ge5gthing not

linked to the cargo and remittance must trot be incolpomted, and the mail is enclosed by a covet

letter marked to the mast€rr asl.i.g him to coflvey the mail to the addressee. On a:rival the

master delivets the lettet to the addressee who if has not received 
^ 

pfr of the bill of lading

eatliet, provides the bill of lading to the ship owner's representative ot agent- known as the ship

agentse- at the port of delivery. The ship's ageot u/ill tlen issue a delivery order rrhich the

possessor preserts to the ship's officet in charge of unloading.

If the ef,porter sells undet a lettet of cedit collectively with the 6fts1 mandatory ctedentials, he

nor.mally hands all pats of the bill to the advising ot designated bank, and the fank then

fonrards the credentials by ,ir mail to the issuing bank. \Vhete vadous parts of a 'bill of lading,

are with diffetent persolls, the shipowner ot the firaster (acung as the shipownefs agent) may

hand ovet the catgo to first person presenting a bilJ, provided that he has no notice of any other

claim to the goods ot knowledge of any other state of affaits which may aise sound doubt that

the applicant is not entitled to the goods6o. When he has such knowledge, he must deliver at his

pedl to the dghtful owtret or must intelplead. Normalln the bill ef l2rting contains exhaustive

ptovisions about the methods of delivery and the ter:nination of the ship ownet's responsibility.

1.4 Contact sf $hipmenr

Atticle 2 of the Uniforn Commercial Code descdbes conuact of shipment as "a conttact in

which the buyet and sellet could contact to assiga tisk of loss between buyer and vendor when

se Staughton. J. On arival of the ship, the ship's agpnt deals with the pot, immigation and custom formalities and
aEanges is ptopet dischatge. In law he is nermally the agent of the ship o*o.. bot if the ship is on a time chartet,
he genetally the agot of the charter.
@ Sctuttoo, Charterparties aad Bills of I-,ading (206 editioo, 1996),p-292.
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goods are missi.g 61 damaged previous to the bqro 6f tains them ftom the vendot and neithet

buyer nor vendor is to blame for the [oss". In a shipment contracf the buyet beats the tisk of

loss for the goods before even actually teceiving them. In this contmct, the sellet's only duty is to

acquite the goods ftom a corlmon casier and make ptoPer delivery measrues fot the goods to

get to the vendor. However, under the contract of shipmeng ,f ^y 
loss ctop up the buyet has to

bear the tisk of loss and is accounable fot the costs. A shipment cootfact could be recognized

with language stating it is ftee on board and the city where the vendor is located61.

If there is articglate ptovision as to shipment ia 61 F.nglish conttacl 'shipment' signif loading of

goods against a ship and proof that by the ctrstom of a particulr trade it denotes loading into

oilwy cars in the intedot of the couotry is isdmissible, as such construction would be

contradictory with the asticulate stipulations of contracL Thetefote, in a case Robinson aad Co

vs Rosser, whete a cotrtact was made io England through the American vendors, who were

brokem for the sale of US timbet, "shipment to be made not aftetwatd the end of November

nexl,, and the Bnglish buyers deaied to caJlry out the cortact fot that reason the goods had not

been shipped by the pa:ticular &te, it was firritlessly contended by the custom of ftade in

America ..shipment'' destioed le2rling on tailtoad cats ot loading oo cats at the 52s tnills ft6m

where the timbet 
"omesr. 

6 Bnglish contract'shipment' indicates putting on board ship, r:nless

&e sense is varied by the othet stipulations of cotrtracL The question surfaced in Mowbtay,

Robinson and Co vs Rosser \gn)whete the contract conained afinql date fot'shipment'' The

goods were laden on to railway trucks befote frnel dztebut not loaded on to the ship until after

it The buyers were held to be entitled to tefect the goods; the appeal corrt did not accePt that

the earliet loading to tnrcks was 'shipment' within the meaning of the said contzct63. This is not,

of cor:rse to say that patties might rot meke a corEact which pointed oug explicitly ot by

--l

1

(

61 htQs:/ /wwwJaw.cotaelledu/wer/shipmeat-contract
@ https://wwwJaw.cotnelledu/vex/shiPmeot-con@cL
6 https:/ /wwwJaw.comelledu/wex/shipment-con@ct'
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infetence, the shipment was to have some meaning other than that of l6ading on to a ship

nevertheless the word by itself will presr:mably be given tle limited meaning.

Uoless the contract states or implies the contrary, the vendot man pedom his obligation not by

shipping goods but by ptocuting and tender in credentials for goods *dy shipped. In both

@ses, the goods must be of conEact desctFtions.

L4.2 HistoryofShipping.

The shipping industry transports a high ptopottion of goods entetiry into intemational trade,

particulatly in place whete road, ail and air tend to be least competitive fot low-value

intetmediate ptoducs ovet long distances6s. The shipping industty makes use of some vef,y

sophisticated contacnral affangements, which evolved over ti-e though a slour ptocess of *ial

and etror. The fi:ndamental factors dlocation of tesoutces witlin shipping industry

have cbanged fittle &xing tecotded history. In developing new contrachral relations, thetefore,

each generation of shipping enuepreneu$ has buih upon the customs of the pasL The

imFottance of customs is teflected in the fa*.thatptecedens fot modem mercantile commetcial

ptactices can be traced back through thtee millenniaG.

Shippi"g was in fact one of the fitst activities fs fs orrganized on a capialist basis. The capitalist

system allows firoctional specialization to be achieved through voluntary contractual

affangemetrts. The most imFottant function in the shipping industry indude: ownership of the

vesse[ coostnrction and repair of the vessd protection of the vessel against piates and eoemy

nation; organizaion of the voyage, induding irc of tle vessel fuelling, provisioning and

rccruitment of the cew; navigation of the vesse[ loading and unloading of the czrtgci; ptovision

of eedit and ptovision of insurancefl.

ff https://wurw.law.cotndledu/wex/shipment-con@cL
65 Casso4 IVIatk 'Mukioatiooals and Wodd Trade", Allen aod Uowio, Ipndoo, 1986, p -343.
6Ibid,p346.
n Ibi4 p-346.
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Befote the dse of modem faicr'rlry system, merchant ships were amongst the Iatgest ptivately

owned producet goods. The expense of theit constructiorL and the duability, encoutage the

development of financial markets in which men of wealth ptovided mo{gage finanss secuted on

the vessel, and the owners of the vessel charteted it to the merchants fot particulat voyages.

Voy4ges were time consuming and so the metchants themselves tequited considemble wotking

capital Ptofiability was unceiain, both the cause of fluctuations in commodity prices and dsks

plr:ac'y and ship wteck The need to aglomente capital and to spread dsls encout4ge the

development pa:tnerships and later, ioint stock otganization. Furthet development of the

ptinciple enabled ou/flers and operator to lay off the mote calculable rists with spe-ialist undet

wdters.

Histoty tecotds occasional advances in ship design which have temporadly tumed metchant ship

hgading into a high technologr industry of its time. For centuies there have been two main

types of merchant ship: the fast strcam line ship (gallery, 
"lipp"" 

etQ for canying high vdr:e

petishable ca€o, and the slowet and laqer vessel fot low-value bulky products. The design of

tle first ty?e is Bpi"rtly dedved ftom fightirlg ships aad design imFtovements have often sptro

off ftom naval tesearch. It appears that the diffeteotiation of the ta{ger vessels ftom the sfteam

line ship was itself an innovation in which commetcial tequfuements dictated new techniques of

hull constuction. Ship navigation is anothet activity that has often beea at the ftontiet of

koowledge- ftom the early days of astronomy, thro',gh the development of tdgonometticd

instnrmenB to modem tadrr and electronics. The most teceot advances have been concemed

with ship board automation and conainer handlings.

The early otganizaion of shipping in the Meditertanean anticipates, in a ptaiaicz.l way, the

economic philosophy of metcantilism. State tegulation of foreign trade was seen as a tneior

instn:ment fot promoting national prospedty6e. Wbile tegulation mezurt testdction in the case of

6Ibid, p347.
@ Ibid, p347.
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some industries, howevet, stategic considerations such as teducing import dependence and

increasing naval captbility often meaot encouragemeflt in the case of shiPping. In Atheas, fot

exarnple, the state provided port facilities, quick access to the court for the setdement of the

metcantile disputes and pdvileges fot tesident dien metchans.

By the thiteen and fourteenth centuries state tegulation of shipping had become very

sophisticated- In the spice trade, the rcgulaf convoys of galleys sailed ftom Venice to the kvant

on timeables laid down by the sate. Ivfzny of the vessels vete starc owned and licenses fot theit

operation on specific voyages were sold competitively to consottia of merchants (ane, 1963). In

the 156 cenhry the Florentines ergnnized for coastal trade ftom Pisa dong similat line. The state

set a detailed tafiff fot the g6nsignrrrent of dilferent commodities ovet diffetent legs of the

coastal voyage. It also segmented the mad<et by, fot example, ptohibiting ship sailing to Flandets

ftom c^lling on the coast of Catzloni4 so as reselTe 'r,is ttade ot the Catalonian galleys (malleg

7967)70.

The growth in demand for shipping led to the development of moss ptoduction techniques in

ship building. In Vince the market for new shipping was largely intemalized by the state. The

state was maiotqrstomef, for shipping and otdered the ships ftom the [66nal- This combination

of integration and bulk buying was almost certainly instnrmenal in promoting mass production.

By the end of the 156 century, technical management of the Anenal had largdy supplanted guild

customs, so fat as otgasizaion of workwas concetned-

In the Battic sea and its sr:rrounrling, the hanseatic league orgadzed trade so that shippets

indifferent port could acts as agent for one anothet ca{goes (Dollinget, 7970)71. The shippet need

not accompany his goods but could devolve tesponsibility fot secutity to the m,ster of the

vessel. This allorred the shippet to remain in port and specialized in comrnercial business, on his

own behalf and on behalf of others. A somewhat similar for:n of internatiooal otgadzadon'

ntbi4F347.
71[bi4p-347.
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emerged in the medieval wool ttade between the Btitish Isles and Continent of Etuope, whete

merchants fotmed gildr which operated watehouses abrcad, some''are in specinl enclaves

exempted ftom host iutisdiction. Btitan finally repealed the navigation laws io 1850 so that

Bdtish Freight could be caried undet any flag. Because of its colonial links with Aftica and

Aus6alia, its closed cultr:ral ties with North Amedca and its hbh qrtity of entrepreneu$hiF,

British shipprng was in L very stong competitive position. Expatriate Btitons controlled coastal

fleets in various parts of the world which fed. taffic into the main oceanic toots: Jones in West

Aftica, for example,IMakinze and Ivlackinlon in India and Swite irr.Cbia{z.

Towards the end of 19ft Centr:ry British dominance deceased- Gernan lines operating out of

Hambug and Bremen challenged Bdtish lines on the North- Atlantic and Eutope-Aftica toute.

(Aldctoft 196g)73. Some of the German lines used state subsidies to offet cheap tail transport to

and ftom ports on tltough fifu sf ladinS.

72Ibt4 p-348.
73Ibi4 

P_3'18.
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Chaptet II

Maximum Liabilities of Camiet of Goods by Sea.

The nrles of Hague-Visby provides in Artide IV1 the foltowiog matimum limits fot the liability

of carder meant for drmage to ot loss of the goods shipped.

(a) The value and nafirf,e of such goods have been d*ly stated/dedared by the shrpPer befote

shipment and added it to bill of lading neithet the ship aot the carder 5hall, in any €veog become

or be lirabte fot arry drfrage or loss to ot ia relation with the goods in ao amount in excess to

666.67 r:nits of accouot ptepaclage or r:oit or 2 units of account Ptr kg of gross weight of the

goods lost ot damage4 the one which is the higher.

(b) ToAI amouot recovetable shall be catculated with reference to the value of such goods at the

place and time, where the goods are discharged ftom the ship in lieu of the tetms of contract ol

should have beeo so discharyed. The 'goods value' shall be 6xed in accotdaoce to the exchange

price or cu.rreot market price of the co--odity, with refetence to the no*ol value of goods of

the same qudity and kind-

(c) Where a conainer 61 similat article of transpott is used to consolidate goods, the numbet of

paclages ot unire enumerated in the bi[ of lading as packed in such artide of tansport shall be

i"dg"d at the nr:mber of packages or unic fot the rcsolve sf this paragraph in relation to these

packages ot rmits. Except when such artide of transpott shall be considered the package uoiezs

(d) Th. troit of account sbted in the said artide is a specid drawing tight as defined by Internatiood

Monetzry Fr:nd (IMF). The a.m.ouot mentioned in the paragraph (a) shall be transfotmed into the

rational crltrency on the basis of vdue of the curtency be detetmin"d by the law of cor:rt

apprehended of the case.

(e) The benefit of the limiation of liability shall neithe.r be giveo to carder not the ship ptoviding for

if, this paragraph when prcved that the loss resulted ftom an omission ot act of the cartiet done

---\

7a 
. fu.Hague-Visby Ruleq 1968.

75. ibid.
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with intention of causing dasrge, or iresponsibly and with the knowledge that it would probably

resuk in loss ot damagatt

(g Th. s$-paragraph (a) of this artide shall be prima facie evidence, when added in the bill of

lading but shdl not be condusive ot binding on the cafrerr7 -

In United Kingdom the value of SDRs publicized in the sub-paragaph of Art fV (5)(af8 is

detetmined but ttansfigrration into por:nds and steding on daily basisTe.

The maximum limits provided by the des fot the car:rier's resPonsibility are not of an absolute

character. Th"y *y be incteased by the shipped goods by the shippet pdor to the shipmeng and

addition of the assertion in the bill of lading. Howevet, the agteement czurnot be the maxitrum

limits for the liability of the clrl:ire\be reduced below the limits ptovided in nrles stated h fut 4

(5) (r) of the Hague Visby. lVhere declared value of the goods is embodied in the biJI, the shippet

may, ia case of dafrAge ot loss due to othet expected petils, cl^im damages iu excess of the

tnaximrrm limits. The measge 6f damages is the loss actually suffered by the shippet, and it is

open to caoiretto prove tlat that loss is smaller than the woth of goods identified in the bill

2.1 Obligation of Carier.

The for:rth chaptet of "[Jnited Nations Convention on Contacts for Intemational Qed^ge of.

Goods wholly or partly by Sea - 2008' elaborates the responsibilities and obligations of Carriet.

Atticle 11 of the aforesaid Convention deals witl delivery ard caaage of goods which eI'ounds

that the caderin accord with the footings of contact will take the goods to the target-place and

hand it over to the consigneem.

76. ibid.7. ibia.
TEThe Hague-Visby Rules 1968.
D The coiversioovalue of an SDR on a particrrlar day can be ascetained ftom a bank or by rcfetmce to the

finaocial ptess. If necessary, a certiEcate obtained by the treasury ot oq its [chalf, that shall be a condusire erideace

of the equivalent stedingvalue oa a partiorlar day, Section 1A(2) of the Acu
w tlriteiNaions Canomi.oa ot Aatrutsfrhmaioul biagt of Goofu oho$ orpan! fo Sea (I\e Rottetdam Rules/ -

2009
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The fotemost tesponsibilities of the carier undet Intemationd Conventions sf Qaffiage of

Goods are"Taking the goods into his custodn Pteserving the goods while ttansPoration

through yoyage;and Transporting the goods to theit last stop by a apptopriete means of

uansport & deliver t it to the person haviog the bill ef l2ding."81

Hence, the cattiet shall by suitable means, whatevet, catefully receive, load, handle, stow, caffy,

keep, care fot, r:oload and delivet goodsu. The cariet must also catry the goods to the

dsstination of delivery and hand it over to the consignee, with in specified d-e, in the form in

whi& he teceived them,

Generally, the carder is not a specialist in natwe and peculiatities of catgo. Thetefote, it is the

duty of the shipper to noti$, give proper guidelines and ptopedy pack the Boods; otherwise the

catr,er will not be blamable. Howevet, when the carrier is a specialist in the tra^osportation of

specific cargoes, there the carder must genetally have knowledg" *d slrill essential fot that

ptecise trade. Most of the intemational ttansport laws and convendons allows the parties to a

camageof goods to decide for themselves whethet the cartier ot shippet/consignee shall execute

the loading storrage and dischaqe opemtions. And howevet, when the cariet performs these

operations himsslf, genetalln he will be answetable even if agreed that tle shippet or consignee

shall discharge ot load-

Under the canopy of cetiege of goods act the caniet has to ptovide suiable meaos of tmnsport

and shall not be comforted of the tesponsibility which rest in him simply because of fault in the

vehicle which is used n czrtrrage of goods koown as absolute tesponsibility of the cadet that as

stated io CMR Convention Artide (17X3)". Wheteas, Artide (IID(1) of HVR ptovides that'"fhe

I\{ake the ship seaworthp (if Propedy m{L equip and supply the ship; (iif lvfake the holds,

8l 
. A.ti"l" III(2), The Hague-Visby Rules, 1968.

82 ibid.
s Convention oa the Coattact for the Intemationd Cariage of Goods by Road-

ry

T
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teftigemtiog and cooliog chambets, and all othet pats of the ship in which goods are cattied, fit

and safe fot their teception, camage and pteseration duty of cate upon carrier." Intetestingln

fteftgrdam i.r1"s imFose a uoceasiog d"ty to exetcise 'due diligeoce' in ordet to ensute the

seaworthy of the ship byvirnre of Article (14) of Rottetdam Rulese.

Accordingln when a car'iqge vehide becomes malfunctioning durf,g traflsport the cartier,

without delay, is required to fix the defect as set out in Artide (17) of CMR However, only

undet Hague-Visby Rules the catriet's compulsion is to exetcise 'due cate' to make the ship

seawotthy, limited to the pedod ptiot to zrrld, at the beginning of the voyage as pef, Article

(IID(l). Furthermore, tle cardet under Hague-Visby Rules need exercise due care in otdet to

avoid not only occutteoce, but also its consequences. Unlike Rotterdam Rules that imposes a

continuous compulsion to exetcise 'due diligence' to ensure the seaworthy of ship by virtue of

Anide (14). Moteovet, the carier must shows, that the loss caused was due to unavoidable

certain citcumstances, e.g a hiddea defecg and the cotrsequences, which he was uoable to

Ptevetrt, or his ageots ot setvicemen took all those measrres that could rcasonably be tequired to

avoid the occutence and ib consequences; otherwise his rcsponsibility will. be limitless.

At the same time as the cardet uses employees, agents ot eyefl sub-contractors to execute any

condition undet the tetms of 'can:i,tge conttact' on his behal[ he is rcsponsible for any breach of

his duties tesulted by their omission or acts. fro"gl, some conventions bound the carieds

tesponsibility fot omissions ot acts of the cartier's agents when they act within the boundades of

theit sepice as perArtides (3) Cle86, (18) RRt and (IV.2) (q) HVR88.

u Afit4,The Rotterdam Rules 2009.
85 CIRKIER'S KESPONSIBILXTY I/NDER INTEKNATIOI\UL CONIrEI\IIONJ - Su maFe d
btp:/ /inn.tarinian/m/naga$ru/laat-uptate/wain-5/nanb4/corim-nqoasibilit-rulm-ittmioul-
@n aerrtions. btm l# stb 6b. t7 k fiYhy. dpuf
s The Acronym CNm: (deals with Irnd Tansport by RoaQ stands for Corveation relative au coa@ct ds rrrnsport
intematiooal des matchaadises par route. There errsts also an interaatiood convention telating to trzo:port of gJods
byoil; itis knoum as CIM
e The Rotterdam Rules 2009.
s The Hague-Visby Rules (deals wirl Sea Transport).
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2.2 Period of Responsibility of Carier.

Provisions of Article 72 of the Rotterdam Rules 2009i grve details of the time ftame of

tesponsibility of carrier. The Rotterdam Rules, article 12(1) deems carder's tesponsibility to begin

when he receives the goods until 'goods are delivered'D. The pedod for responsibility of the

cet et undet the umbrella of rules for intemational camage of goods eflcompasses, rims of the

taking of the goods till the delivery as per Attides fV (1) of the nrles of Hague-Visby, twelve of

the Rotterd,m Rules, and article 17 (1) of CMR. Such responsibility is obligatory and in other

words, any phrase or article ot section lg5ssning &s saffiet's teqponsibility ir voidm. The

imFemtive exemption can be for:nd in the Hague-Visby Rules 1968 undet Article I (e) which

ptovides thag rr1f,s sariage of goods covers a irne pedod, ftom the time when the goods are

land and discharge ftom the rhip"". This points out the compulsory lrability rules as set out in

Article III (8) of Hague-Visby Rules, onln apply to "ackle-to-ackle" pedod" in other uzords

ftom the begir:ning of loading until the discharge of goods. Hence, in Hague-Visby Rules, the

catriers can validly exempt himself of legal tesponsibility for the petiod pdor to (loading) and

after (dischatge) of goods by integtating a ?etiod of Responsibility Clause' into the 'cardage

contract' of goods. The Scandinavian countdes thrt ate paries to Hague-Visby, have stretched

the carriet's pedod of compulsory responsibility, ftom taki.g over of the goods until delivery.

Horrevet, this is not measrued a violatioll olf mandalsry law, because it only incteases caoier's

responsibility fut is not ba:ted by Artide III (8) of the Hague-Visby Rulese2. It can be

esablished or rccognized that undet Intetnation^lCafrage Contract, the cnrcial rcsponsibiJity of

s The Rotterdam Rules, fut 12 (1).
e0 Art III (8), The HVR, sfztes aay dausg coveoant, ot zgreernent in a coatract sf cartiage relieviag the catder or the
ship ftom fiability fot loss q1 d"mage to, or in connection *idc g*& arising ftom aegligence, faulg or frilure in
duties and obligation ptovided in this atide ss lgsssning such liability othersise rhen as provided io these rules, shall
be null and void and of no effect A benefit of insuraoce io favor of the carder ot similar qlauss shall be deemed to
be a clause relieving the cattier ftom liability.
el Att 1(e), The Hague-Visby Rule.
L

intetnational-conventions.html#stbash.nTkuEY0y.dpuf (last accessed 22-07-2015)
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the carder is delivery of goods to the destination assigned to; if not he will be liable of the bteach

of contract of cor*rqgd3.

The time ftame fot catrier's responsibility undet the umbrella of nrles of Hague/Visby is

generally been identified as "tackle to tackle" i.e. starts from the time when the goods are laden

till the goods are dischatged ftom the ship at the point agreed in contract The rcsponsibility

pedod of cetiet is expanded undet The Hambutg Rules to "port to port", ftom the talring

possession of the goods until the time he 5rr discharged the goods at the pot of dischatgeea.

Howevet this is being furthet extended by the Rotterdam Rules, upon bargain by the paties, to

cover "door-to-doortt sar,.,ege transactions where the cartier has to ake the goods to place

ageed in the cotrtract and give it over to the ssnsigfleees.

2.3 Basis of Liability

the affatr of the liability of the canier is the core of most intemationd Eamport convendons

This is so because i1 signifies to a very huge extent the ped allocation and the balance of rights

and responsibilities connecting 1f,s maior players - the shipper and tle cattier. The provisions olr

the basis of liability of the coriet ate contain.d ir ghapter 5, aticle 77 of UNCITRAL whereas

Atticle 5, the basis catrier's liability, sf fl26lrrg nrles illustrates that the destnrction of goods, or

loss adsing out of loss is responsibility of the corie\ likewise ftom delay in delivery, when he

was in chatge the goodse6. In vieur of Article 5(2) ofthe Harnburg Rules which illustrates tlat it

is said to be 'delay in delivery', when specified goods in the contract are not delivered to its

agreed des''nad.on within the specified time, where the time fuame is not specified in the

cotftactfagreement then within time teasonable fot such delivery. The goods would be

considered lost if they are not deliveted at the destination within sixty days after the exprry of the

e3hfrp://\rww.tamimicom/enlm /
conventions.html#stbash.nTkuEY0y.dpuf (last accessed on 22-07 -ZOl5)
% Art IV (2),The Hambug Rules.
e5 Art 11,1a. Re6ffdarn RuIe.
e6 Art 5(1), The Hamburg Rules 1978.
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due ti-ee7. In case of livestock the carder is not tesponsible fot any such loss, damage or delay

springing out of some special tisk ionate in it if he has followed all the special instruction given

to himes and thete would not be any liability on him caused for ary loss, damrge ot delay while

safeguardi4g lifee.

Exceptions to Liability.

Accotding to ptovisions of Rotterdam Rules, "the cardet's rcsponsibility in telation to

seaworthiness is not only limited to 'befote arrd, * the bgginning' but shall continue thtoughout

the voyage"lm. It is pertinent to mention tlat some exculpatory clauses such as the amplification

of the fite exception and the temoval of Nautical Fault Rule and dteration ia Ianguage tegardiog

to some of exculpatory dauses in the Hague- Vi.by Rules have been upheld in the Rotterdam

Rules. ALt 14 (1) ptovides, "a genetal rule on cariet's liability. Hovevet, it is seen indispensable

to supplemert tlis general nrle with a list of excqrtions/petils/evmts ('excqrted pffils') h At

14 Q),the content and wotding of the listed "excepted pedls" deserves cateful consideration"lol.

The Hague-Visby Rules conain a significant list of exceptions h Aft. fV (2) (a),(q)le. The

nautical fault and fire excqrtions, are the tq/o of the exceptions endosed ifl Art fV Q) (a) and (b),

and exist with the cadet in cases of negligence on the part of the cariet's peoplelo3. The othet

exceptions ptesent in (Aftfv2(")-(q)) 
^te 

subiect to the cariet's perfotmaace of his

responsibilities and reflect conditions whete negligence of carder is not usually involved (such as

omissions ot acts of the shipper or eveots trivial to the cardeCs control, fault in the goods or

inhsf,grl vice). At 14 Q) lists a numbet "excepted pedls" which are subject to some texnral

alteration, pardlel to Art fV (2)(c) and (q) of the Hague-Visby Rulesls.

'Ibid, Arr 5(3).
s Ibid, Art 5(5).

'tur4 Art5(6).
lm Art 1d The Rotterdum Rules,2009.
r01 jvlbi4h Kofi, WDATING THE RUtEf ON lirj.rER]VITIOI\UL CAPBIAGE OF GOODS BY SE4: THE
ROTIERDAM RULEs, p 8.
lo2Art IV, The Hague-Visby Rules.
103 Ibi4 Art JV.
104Ibi4Aft IV.

(
)
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2.4 Genetal Rules on Liability of Carier and Burden of Proof.

The genetal nrles on tesponsibilities of the crtriet in respect of the safety of the goods entrusted

to his @te 
^re 

put in plain wotds in detail in the Hague-Visby Ruleslos, Artide III of this rules

elaboates that ; "it is teqponsibility of the carder to exercise 'due-diligencs' in malcing the ship

sea worthn ptopedy equipped, supplied and tnenned and make all recessary parts fit and safe for

the ttansportation, teception and pteservation of goods"106. flsselding to Article 4 the duty of

the carier is to load and dischatge the goods carefully, firrthetmote it his tesponsibility to

handle, catry, stow and keep the good cmied carefully.

The core ptinciple in these ptovisions is tlat the ship-ownet is merely liable if he is negligent

This is clezrtly expressed by the wotds, in sub-artide (1), aslring the ship-owner "to exercise due

diligence"107, and in sub-aticle (2) postulating that he had to act "ptoperly and carefully''lo8. T 
he

liabilities of the ship ownet if, this acl.. 
^te 

lighter than those at the corrrraron law, howevet tlis is

leveled by the provision that he carnot corrtract out of the Rules. Specificalln under the absolute

6fligation, it is the tesponsibility of the to check fot a seaworthy ship, i.e. the ship must be fit in

all respect to load, cary ar.d dischatge the cargo safeln and firtther have the rcgad. for ordinary

pedls faced on the voyage.

Undet the, 7977 act of Camage of Goods by S. , the cardet is ooly tesponsible if he fails to

discover the ]ack of seaworthingss qf his ship upon reasonable examinadon. dggelding to Justice

lf"ghq 'lJnder the old rule, the only televant question was whethet the ship was seaworthy or

uaseaworthy.That the de wasi no doubt a.tapted to more 5imple days when shiFs were oot very

complicated wooden stuctures but in modem timesr when ships ate complicated steel structues

full of gsmplex tnashinef,y, the old unqualified flils imposed too sed.ous tesponsibilities on

105 . The Rules ate commented upon in detail in Bemetd Eder, Howdard Beaoe! Steven Berry, David Foxtoo, and

lldstopher Smith" Smuon on Cbaan-parties and Bill of l-ading (Utri Sweet & I/axwell Ltd" 2011)
"o . Article trI, The Hague-Visby Rules 1968.
1m Ibi4Artide m (1).
lo8 Ibi4Article Itr (2).
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carriers by sea. He is liable fot all such duties as appettain to aprz;ctjical and careful ccriet acti.g

as the servant and agents in his employmentlB.

Asselding to Art III (1) (a) and in common law seaworthiness"o indicates the ssaning of cargo

worthiness. A vessel is unsearrorthy if ptevious to loading i1 ls 6eltatninated with insects and for

rhis 1s2s61 the discharge of catgo is forbidden by the authorities at the port of des'' ation. The

provisions of Att III (1) are supersedin$ thetefore where the shipper, in contradiction to Art IV

(6) does not infotm the ship ownef of the dangetous oature of goods shippedlll, the ship ownef

canrot claim protection ftom the shippet.

The tesponsibility of the cader for his negligent acts or omission of his servants not merely exist

in the cases listed ir Art III (1) but also io those pointed out in Art III (2). Therefote, catderc

wete held responsible to owneis of cargo of mqize for damage caused by bad stowage. Cariers

wete held accountable fot dam^ge occurred dudry the loarling opetation by the carelessness of

theit servants; fot destnrction of goods negligeotly occuned due to fite after.ward they were laden

ahead of the ship sailed. l7hethet rle master fir:nly follows the order of the shipper,s agent at

tle time of stodng, 169 5hipper might be dogged by the conduct by decladng that the pactring

was defective.

The ca::riet is bound, ptacticalln to play some paft in the loading opetation but the scope a:rd

area is setded on by the contract of the paties, furthermote be deternined by on the custorns,

ptactices of the port and nature of the cargo. The obligation of the car:rier is to discharge with

due cate and proper attention the goods can:iedrlz, fg1 this usually ends at the time when the

goods are supplied. Convetseln when the goods wete released into a lighter, the ship ownet

remains to be answetable if the goods laden iato the lighter are damaged by othet cargoes packed

without due care and attention. Accotding to Art III Q) tle tems on rhe gound of which the

cof,tract of crtiqge is to be cattied out and have no geographical repercussion, they do not

lI Y A"gtr & co Proptietary v Penins"lat and otieotaal steam Naviganoo, co (1927)
1I0r{rdde m (1) ("), The Hague-Visby Rule, 1968.
111 Ibi4 Aft rV (6)
ll2Ibi4Artidem (a.
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quash a clause accotding to which the cardet is pemitted to telease the goods to a^ny auxiliary

safe and suiable porL Here the cost surfaced on carrjage to the agteed port is on the shipper.

Any counten4noe in a conttact of canr:rage which seeks to teduce ot lessen the cariet's

1 tesponsibility in tespect of goods is nult and void by virnre.taI

- D(CEPTED PERIIS

In Art TV'13 a '1oog list of '''4tters in respect of loss ot damage adse ftom which the carrier is

rot accountable. This atide io Art IV (1) md Q) ptovides it as:

ttThe car:rier or the ship shall not be liable for damrge or loss caused ftss rrnseawor&iness uotill

tesulted by lack of due diligence by carriet to ensuf,e the ship searrorthy and also to ensr:re the

ship is propedy manne4 equipped and supplied, and ttrat the reftigerating and cooling chambers

along with all other pats of the ship in that are used for recqrtion" cafrdge and pteservation of

goods in agre"ment with the provision of paragaph 1 of the Artide III. Wheoever, such drmage

or loss has resulted out of r:nsearrorthiness the br:rden of proof that the carrier has exercised

'due diligence'is on the cartier or the peison "l^iming immr:oig uoda this atticlerftt4.

"The cz'rie' or the ship shall not be tesponsible for the loss sptingiug out of- 0 A"q neglec(

default sf mariner, master, pilot or the servant/4gent of the carier in the navigation or the

supervision of the ship, or Firg unless caused by negligence or pdvity of the carder, or Perils,

dangen and accident of the sea or other oavigable waters, or Act of GOD, war, enemies of the

public, or Arest ot restraint of the princes, rulas or other peoplg ot seizue rmdet legal prooess,

or Quarantine restdctions, ot Omission ot act of the shrppff or ovner of the goods, his agents or

represeotadvg or Strikes, dots, distr:rbances, tensionsr resttaiflt or stoppage of labor ftom

whethet patnzl ot general @use, ot Safegurdiog of life or propef,ty at sea" (xiif Wastage in bulk

ot weight or any other loss spinging ftom inherent defecg qldity or vice of the goods, (xiif

InsufEciency of Pa&ing tnatks, (xiv) Latent defect not discoverable by due diligence, (xv) Any

other cause arising without the actual fault or priirty of the carder, or without the fault or neglect

113 Jbi4 Artide IV.
"0. ibid.

1.
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of the ageflts or seJvaots of the carrier, though buden of proof shall be on the person having

claim for the excqltion of the liability"tts.

TI{E BTIRDEN OF PROOF:

Aft fV (1) elaboates thag uthe liability of proof is on the owtret of catgo to institute that the

unseaworthiness that caused dafrage or loss to the cargo and firttlermote that the ship was

unsearrorthyull6. The burden then shifis to the carrier to prove due diligence ia rcspect of ship

seaurotthiness. Howwet, if the ship is unseaworthy causing damage ot loss to goods, effect of

Art III (1) is that the ship-ownet is depdved of teliance oa Art fV (2) exceptions but might still

limit his tesponsibility.

It is fot the ship owrer to esablish that tle loss or drfrage comes with in Art IV (2) about

exemption and fot the catgo-owner to ptove negligence, except in cases witlin Art w Q)@,) ot

(b)117 which ptovides fot negligeace ot fault and (q) whete the bruden is on the ship ownet to

disptove negligence. Among the gror:nds on which the ship owoer rrill notmally try to reln is

inbuilt defect of the cargo (Art TV,t.2 (-))"'.

The butden of ptoof creates difficulties in cases of short delivery, Le rf. a lesser magnitude sf 2

caf,go is r:nloaded than laden in accotdance to a clean bill of lading. This is not afl rurco6mon

atrat n ttansportation of the oil in gteatet patt In such a mattet the obligation of ptoving the

dear& fdls on the cargo ou/ner who will customatily be the claimang howevet he does oot need

to ptove the shortage causes, which io *y incident may be hypothetical

"s. ibid.
116Ibi4&t w (1).
117G)Acg aeghcg default of maste4 matiner, pilot or the serwa^at of the corier in the navigatioa e1 gf,s managprneot
of the shiF. @)Fire, unless caused by actual fauh or ptivity of the carier.
tta(m)Wastage in bulk or weight ot arry otha loss e1 damage atising ftom inherent defecg qudity ot vice of the
goods.

F
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2.5 Maximum Limits of Ship Owneds Liability.

Thete Lte conpatutively speakiog no obligations on tle shipper tegading to the rules of

Hague/Visby apafi of the facl., that he ship dangerous goods. The Hamburg Rules 2fus maks

ptovision of some obligations of the shipper. "Under the rules of Hamburg Shipper is not to

ship dangetous goods unless he infotmed the cmier about the natrre of the goods. These Rules

2fse satqil the shippet to indemniS the cariet ftom losses occasioned by the camage of such

goods. Additionally ttre shippet is expected to guarantee tle accura.y""' of information to be

provided to the carier in tespect of labels 251d mqrks on the goods.l'o "By fat. the most

elaborated ptovisions on the gempulsions of the shippet are for:nd in the fts6s1dam Rules. This

selves to provide claity with respect to obligations which the shipper is expected to uadertzke.

A good numbet of these obligations reptesetrt a codification of practice. The three main areas

where the shippet is expected to caffy the obligation rclated to the provision of informadon' to

the catdet includq iofomation to enable the carier handle ard cany the goods"121 ; infomation

to enable complian6s with laws, tegulations and tequirements of Authodties as they apply dudng

the carriagelo atd fot the 25ss6fling the details of the corrfracLl8 The Rottet.lam Rules make

special ptovisions tegarding s\s get"tqge of dangetous goods."a '\W'hen the shipper does not

provide Lcctlr:ute infor:nation/details fot the contract particulars or the dangerous nature of the

goods, in such a case he is sttictly accouotable to catder for any dafrr4e or loss caused by him15.

The shippet is also answetable fot the omissions or acts of his selants or agents as well as

subconttactos but not to the party aaing on the catder's behalf that the shipper has

commended the performrnce of its requitements. Certainly the tequitemens of the shipper seem

Iabodous, in view of the frct, rhat &s shipper canflot limit his legal rcspon.ibility. However, it

l1e Article 17 (1), The Hamburg Rules, 1978.
12o Ibi4 tutide 17 (1).
121 .Ardde 29 (1)(a), The Rottedam Rules, 2009.
tz Ibi4 tutide 29(b)
18 lbid,Atide 31
124 Jbi{ Aticle32
rzs Ibi4 Aft32 (1).

l
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must be stated thatin dl the ptedecessor conventions there is no limit of liability for the shipper.

This may be due to the fac. that the arduous rcqgLemens coupled witl stdct liability have

public good implications. The detailed of the obligations of the shipper in the

Rottetd"m Rules setve to bting darity on the issues and requitements rcgardiog the shippet's

obligations a.nd ate not indeed dettimental to the intercst of the shipper. The Rottetdam Rules

also seem to have clarified the position taken by common Iaw judges with rcspect to the

dangetous ch atacter of goods". tx

The rules of Hague-Visby ptovide in Attide fV (5) the following ma=itmrtn limits for the

catdet's liability fot the loss ot dafrrge caused to the goods shippedt27:

(a) "Unless the value and charactet of su& goods have beea stated by the shipper before shipmeat

and added in the bill of l,r,ling, the ship s1 cnrier shall not rq any €xreng become ot be legally

tesponsible for any d^m'gg ot loss to ot in relation to the goods in an amount over and above

666.67 units of accomt prepackage or uoit or 2 units of account per kg of gross weight of the

goods danaged or losg the one which is the highsr."t2s

(b) "Toal amouot recovetable shall be calculated with teference to the value of such goods at the

place and timg whete the goods are discharged ftom the ship in lieu of the terms of contract or

should have been s6 discharged- The .goods value'shall be fixed in accordance to the gachange

pdce or ctrrtent market pdce of the commodity, with reference to the normal value of goods of

the same quality and kind-"1a

(c) "Whae 2 g6atainef, or simila, artide of ttanspott is used to consolidate goods, the number of

padrages ot uniB enumerated in the bill of lading as packed in such artide of tansport shall be

i"dg.d at the nr:mbet of packages ot uoits for the tesohe of this paragraph in relation to these

packages or uoits. Excqrtwhen such artide of transport shall be considered the pacloge uoiL"1il0

(0 "Th" r.nit of account stated in the said artide is a spe.ial dmwing right as defined by International

Monetary Fund (IMF). The amount mentioaed in the pamgraph (a) shall be transfotmed into the

1& Ibi4 Art3Z
1'Artide IV (5), The Hague-Visby Rutes , 1968.tr lbid.
ta rbid

's Ibid

f
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oationd currercy on the basis of value of the cruteocy be detetmin"d by the lav of court

apprehended of the case.n131

(e) "The benefit of the limitation of lubility shall neither be given to catder nor the ship providiqg

for in this para$aph when proved that the loss resulted ftom an omission ot ac.. of the carder

done with intention of causing damage, or inesponsibly and with the knowledge that it would

probably resultin loss ot damaganru

(0 "The sub-paragtaph (a) of this artide shall be pirna fnas evidence, vhen added in the bill of

Iading but shall not be condusive s1liading on ttre ct*+iet

In Uaited Ki4gdom the value of SDRs listed itr the sub-patagtaph (a) of Art fV (5) is tesolute

but alteration into pounds and stediog on daily basisrl33.

The marim,m limits provided by the nrles for &e cariet's liability are not of at absolute

chatactet fuey aay be inceased by the shipped goods by the shipper before shipmeng and

insetion of the statement in the bill of lading. frorglo, fts marirnrrm limits fot the legal

teqponsibility of the catiet canflog by agteernen! be reduced belour the limits provided in sub

section (5) (") of Art fVlI. Where declated value of the goods is embodied in the bill, the shipper

may, in case of damage or loss due to othet elrected pedls, d^im da6ages in excess of the

maximulr limits. fhe measute ef damages is the loss actually suffered by the rhipp.r, and it is

oper to carier to ptove that tlat loss is smallet than the value of goods stated in the bill

2.6 r.imilalioll of Liability

[p1d psnning in his final s6d The Bmmely Moote, states: ,.I agree that ttrere is not much

iustice h this teneg however limitatioa of tespoasibility is not a rn4ner of justice. It is a tenet of

public Policy which has its otigin in his history and its justiEcatiou in convenien".:r135.

r3tlbid
13'Ibid
133 The convesion value of ao SDR oa a patticular day en be ascerained &om a baak or by rcference to thefiYldal ptess. If aecessary, a certificate by or oa Uefaf of tfe Eeasury con be obained whicf, shall be a conclusive
Stlencg_of the equivaleot steding value on a particurar dan s.1A(2) or ihe Act
11fh" Flague-Visby Rules 1968.

"'hqr://www.dubaime.ogll-qalDictioaaty/F/FlotillaPtiaciple.aspx (Iast accessed on23-07-2015)
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"The Hague Visby Rules provide fot a limit of tiability of the cader to the tune of 666.67 unis

of account while the Hambutg Rules ptovides fot 835 units of account per package ot 2 kilos of

gross weight of the goods whichever ls higher. The rules of Rottetdam ptovides for 875 units of

account pet package ot 3 r:nis of account pet kilogram of the gtoss weight of the goods, *et^re

the subject of dispute, the one which is highet. Thus the Rottetdam Rules limits repteseot afl

imFtovement on limits when somFared with The Hague-Visby and Hambug Rules. lThether an

exclusion clause has been effectively incotpotated ioto the contract so as to form part of it is in

each case L r,attet of construcdon"136. Although the ship owner may be accounable fot the loss

sf 61 dar"'^ge to the goods, as legal tesponsibility may be limited by the context of contract or

statute. The limitation is not applicable if the value and charactet of the goods are stated to the

cariet on the shipment and added to the bill of lading. Such a statemert is on the suface

evidence of natute and value and is not binding on the cadet.In the past the limitation has

posed problems when goods have been consolidated" I-et suppose L corrtqiner s6atzrining 1,000

boxes has been lost ovetboatd, the question of whether each box or the containet was the

package ot unit is cleatly importanl The limitation will not apply if it is established that the

damagel37 caused by - omission ot act of czrt'iex that is done tecHessly ot with intention of

causing dafrrge and knowledg" thrt loss would ptobably arise out of such omission ot acL

Additional statutory limiation on a, catier's liability is levied by the Section 503, Merchant

Shipping Act 1884, that modified limits on 'combined liability' f61 damage to goods, 1,000 gold

ftancs against gach ton of ship goods weight

136 In McCutcheon Vs David trttachrayae: It was held that the plea by the cariers that they u/ere exempted ftom
liability by theit condition ef ca*iage failed, because, as 

^ -.tto oi constnrctioo, the condition bad aot been
effectivdy incorporated into the cof,tract

"1 AO fV (5)(e) aentions ooly'damage', aot'loss e1 dam4ge'. The French vemion simil^rly bas dommage, instead
g{ *d 'pet9 ou domoage'. The potential ihporraoce e} 1f,s smissien is amply demonsrated by Fo,"thergill vs
Monarch Aidines (1 979).
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2.6.1 By the Context of Contract:

In case of chartet parties and those of bill sf l^ding the Cet'iqge of Goods by Sea Act 7977 is

not applicablel3s, a ship owrer is quite ftee to exclude his legal tesponsibility for ,l^magp or loss

^ ^y way that he thinks fir But in some cases he canilot rely on a limi121is11 clause e.g where

the loss was due to unseawofibiness and liability for the loss by unseaurorthiness was not

exempted. Where the cr,riage of goods by sea 
^ct 

7971is applicable to the ship owner canr,ot

limit his responsibility to a amounl lsss rhan 666.67 r:nits of account pet unit ot 2 units of

accouot pet kilogram of gtoss weight of the goods damaged or losg whichever is the highsl in 2

clause pqpoting to do so will be void- Thus, in the Morvikenl3e;

The owner of the asphdt 1s2d finishing machins shift it at LeitJq Scotlaod, on the Dutch vessel

Tlaico Holwerda' fs1 cariage 1e A6slsrdarn and thence to Bonaire and the apply and that all

action should be brought befote the court of Amsterdam. Ag Amstedam the machine was

6655hiFped on the Norwegian vessd Moriken' for cariage Booaire whilst being discharged at

Bonafue it was &opped oa the quay and sr25 datnaged to the extef,t of 22,000pound- The owner

of rwtchine claimgd damage but the Dutch cardage applied for the action to be sayed in vierr of
' dause 2. \\e Dutch Iaw where the original Hague nrles, thal enabled a ceri.er to limit his

responsibility to 250 poun4 applied wher" s under Article fV, (5)(a) of the Hague_Visby nrles as

set out h caffiage of the Goods by sea ad.7977 the sr:m would be far higher. It was held, by the

house of Lord, that the action would not be stayed for the clause was void under Article III (g)

because it lessened the Iirability of the carder.

Again, a clause limiting a cTeitn to the invoice value of the goods has been held to be of no effect

Thus, in Nabob Foods Ltd vs Cape Carso (Owners)tl

A *go of pepper was shipped from Livelpool to Vancouver. The bill of lading sated that for

the pulpose of adjusting elaims for which the ship owner was labeled, the value of the goods was

to be deemed the invoice value plus fteight aod insurance if paid, irespective of whether any

]lll"Sy, E R Hatdn caniage of Goob fo sea,r2h edition (rondon, Buttrworhs) 1985, p1g913e Ibid, p 189.
ta lbid, p189.
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value was gteatet or less. Held, by the Exchequet Court of Carurdq that the provision was

rePugn,nt to the Hague Rules141 Art III (8) and therefore void.

Furthet, a clause limiting the liability of the canier of a numbet of cartoons of chicken portion to

US$2/kilo of the gross weight of the goods spoiled or lost was void1a2, md could not be

dependent on tle cariet The general nrle is ttrat the shipowner is authodzed to limit his

tesponsibility, for any Petson not a party to coo.tract party or bil of Iadirg has any right under it

Thus, in Scruttons LtdVs Indlaod Silicones Ltdlg;

Ship ownet issued to the shippet a bill of lading regarrting dnrms containing chemicrls,

seataining tetm of which they wete entitled to limit theit lrability if the goods sgrs rtamaged !y

their neglig€oce- The dnrm was danaged druing its discharge by the stevedotes. The shippc sued

the stevedores ttrat demanded to be petmitted to limit their Iirability in accordaoce with the terms

of bill of lading. Held, that they we.re not entitled to do so, because they were not pafries to the

bil of lading, and so were liable to pzy in full for fts damage whi& has been ca,sed.

But if the cattiet conttacts as an agent for a thitd paty, eg a stwerdotes, the thLd pary can

enfotce the tetms of bill of l2rling against shippet whenla;

(a) the bill of lading which limit liability, makes it clear that the intention is to

'protect' the stevedote by the provisions;

(b) th" d"*ly bill of lading sates that the cariet, is also contractiqg as an agent on

behalf of the ttritd party, in addition to conftacting for these provisions on his

behalf, and that those ptovisioas should apply to thitd pary

(c) the carier authodty ftom the thi.d prrty to do ttrat

(O A"y complications about the considetation moving ftom the third prrty would

be overcome.t'

14r r'Atry clause, covenaal ot agteenent in a contract of camagetelieving the carier or the ship ftom liability for
loss ot F,g" to, ot io 

-cooaeaioa ft g""a" y""g ftom igligeo"", adr, or failure in duires and obligption
provided in this artide ot lesseaing such linbility otherwise than as"piovided in these 6es, shall be null and void andof ao effect A beaefit of insuraaci ia favour of tU" 

"roi"t 
ot simiiar clause shotl be deemed to be a clause relieving

the cettiet ftom liability."
la Ibid, p 190.
143 Ibi4 p 190.
te lbi4 p 190, 191.
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Thus, ia New Zealand shipping Co Ltd vs A M Satterhwaite & Co Ltdras;

Held by the Judicial Committee of the Privy Counci[ stevedores were entitled to limit their

lnbility r:nder the dause of bill of lading. A unilateral bagain was bro.,ght into by the bill of

1 tading which became a full contract when the stevedores discharged the goods. The discharge of

goods fot the benefit of shipper was the considetation fot agreement by the shippet that the

stevedores should have the benefit of limitation provision in bill of lading. To give the stevedores

the benefit of the limitation provision was to give effect to clear intention of a commetcial

document

2.6.2 By Satutes.

The ship orpner is pennitted to limit his tiability unde6

(a) The Merchant shipping Acl-.1894.

(b) Th" Canageof GoodsActby 5ea,t971.

The telated ptovisions of Metchant shipping Act 1894 ate supplanted by Merchant Shippi"g

Act797916.

(1) UVDER THE MERCE-LANT SH??TNGACT t8s4

The ownet of the ship whethet a foteigner or Bdtish is entitled to limit his liability under section

503 of the said act whete any loss s1 dqrnqge to any goods, commodities, or othet things

whatever on board the vessel is caused if the dam€e or loss happened without his .fault or

ach:al pri"if.And the maximum sum for which he can be made liable is 66.67.The owner can

only limit his liability in case of loss of life ot petsonar i"i*y caused, and the tna=imurn amou,,t

payablewill be 206.67 specid dmwing;ghts pet tonlaT. Whete there is claim.forboth loss of life,

petsonal i"i*y as well as fot goods aod damage to the forner claims fall upon 140 special

dtawing oght" Per ton. If this fi:nd is insufEcieng they tank 'pad passu' with the latte t claims

las Ibid, p191.
trolbidp 79U799.
147 Mercbant shipping act 189d section 503.
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against 66.67 special dghrc per oo in respect of the balance ,nFaid out of the 206 special dawing

pet ton. Although, fis hain business of the ship ownet may be that of btewers, in theit capzaty

as ship owners they must be fudged by the st,ndatd of conduct of the otdinary ship ownet in

h^n4gemert and control of vesselsl€.

Thus, in the lady Gwendolen case; (7965)10;

A company urhose pdncipal business was that of btewem also engaged in acting as shlp owners

fot the cafrrge of stout ftom Dublin to Liverpool in a vessel whi& they owned- A collision

occrured due to theit failure 16 imptess upon the master urg€nsy of the use of mdar in fog. Held

they could aot limit their liability because th"y h"d failed to show that the collision had occured

without their actrul fault ot privity. A compann whose Sippi"g activities were merely ancillary to

as its main business, could be io no better position than those whose main business was ttrat of

shipping.

Lotd Justice Villmet h his fuding specified that arry company which embarks on the business of

shipping must accePt the duty to erlsure efEcieat tnanagemetrt of its ship if it is to enioy the very

considetable benefits confered by the stahrtory dght to limitationls.

The ownet can also limit his liability whete loss or daaage to ptoperty e&s1 than goods on

boatd caused by hit vessel as a coosequence of an omission f aa. of, any, petson in navigation ot

managetnert of the thiP"". Howevet, the mattet is outside the scope of this wodr. The dghl 16

limit liability in connection with the ship is also extended to charterers and any person intetested

in ot in possession of the vessel, and in particular to managef, or opefator of herrs2. The

ptovision of Metchant Shippiog acts which limit the amount of the liabitity of the ship ownes

apply in dation to courns ship with necessary charges153. It should be observed that the burden

of proof Iies on owner of the ship in ordet to prove that he is withh the terms of the section

]i l"gy, E R Flardn C.aizg of Goo& fut Sea,7N edition fl-ndoq Buttrworths) 1985, p 193
lae Ibid, p 193.
lsoIbid 

P346.
151 $sctisq 503, Metchant shipping act 1894.
le Section 3(1), Mercbaot Shipping Act 1958.
153 Secdoo 5, Ctowns pregee.lingAalg47.
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upoo which he relies: it is, consequently, fot him to prove absence of ptivity or faultlv. The fault

or ptivity of the ship owaet's servants is not sufficient to deptive the ship owret of his dght to

limit his liability.

Whete the ship owrer is a company, the fault ot ptivity must of that percon who is rally ditecting

the mind and will of the company, the very ego and the center of the company, in otdet to

rcnder the compaoy unable to limit hits fiabilitylss. Thetefote, whete the assistant manaSng

dircctor of the company was tesponsible fot opemtion which it owned, he was held to be the

altet ego of the company and the problem of adzt insalled in them merited his petsonal

attention. Hence, he failed io his obligation; the company could not limit its liability in tespect of

collision, fot this had not occutted 'without its actual fault or pri"if. A ship owner is entitled to

a dectee of limitation of liability even &ough thete is only one claim made ot apptehended as a

result of the occurrence of the ,lanoger%.

One othet point to be noticed is that the ptovision of section 503 of the Metchant Shipping Act

7894, arc exptessly kept alive by the cafrage of Goods by Sea Aa 7977, hence not exduded

ftom opetation in ca;es to which the 1971 Act applies.

(2) UNDERTffi URKTAGE OF GOODS By SEAACT t 97t

In cases to which Act of 1971 applies, "uoless the vdue and charactet of the goods have been

stated by the shipper ptiot to the shipment and added in the bill of ladioglsT, the car:riet or the

ship shall not in any case become ot be l"gafly rcsponsible for any drfrage or loss to ot in

telation urith the goods in amor:nt sqpassing 666.67 unis of account per unit or 2 trnits of

accor:nt/kg of the gtoss weight of the goods spoiled or lost, the one which is gteatert'lst. Actual

addition of the value ia the bill ef lading is must when the shipper waflts to acquite more than

11l"^y, E R Hatdy, C-atiage of Goodr @ Seal2i editioa, (Lodon, Buttrvorhs), 1985, p194.
1ss Ibi4 p 194.
1s6 Ibid, p 194.
157lbi4 p 195.
ls The sums meationed are to be coaverted ioto the natiooal ourcocy oa the basis of the value of that autreocy on
the date of judgmeoc
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the maximum sum per r:nit laid down in the Act The fact that car:iet knows the value is

immatetial

Thus, in Anticosti Shippi"S Co vs Viateur St Amandrse:

The Canadian Supreme Cout held that the koowledge of cartia was immaterial and the shrppc

had to make dedaration of its value under Artide M r 5 if he wishes to avoid the limitation

provision.

When the bill of ladiog has no space in which the shippet can insert the dedared value of the

cargo, the ship owner is not pernitted to bind his legal tesponsibility.

Hence, in Genetal Electic Co vs Lady Sophie;

A qr:antity of component patt for gas hubine pover plant was shipped on the mv Lady Sophid

for delivery in Saudi Ara,bi^ undet bill of Iading in which there was no space for the shipper to

inset the dedared worth of cargo. The vessel cone across heavy sea of Rotterdam, aod the parts

vere lost 6d damaged- The carier sought to limit tleir lilability r:oder Atide IV, r 5 to US $ 500

per unit The District Court New Yotk held ttrat they were not mtitled to do so1o.

The announcement made by the shippet, if encoded in the bill of larling is dear evidence, though

not binding ot coacluding on the cariet

IThete 2 gsatqiner qs similat atide for Eansportation is used to consolidate goo&, the amount

package ot uniq in the bill of lading as a package ia that aEtide for tmnsport are deemed to be

numbet of packages ot units in calculating the amouot beyond which the canier ot ship is not

teqponsible. !7hen nr:mber of units is not given in the bill of the ladine the atide of transport is

consideted to be the unit ot package and the amoult is cdculated accordingly. The wotd

'package'has held to have 6 cartons and 40 television hlmers sttapped to pallet boards, a 42 feet

crniset carded in e' &,ar,re, and a patcel comptising 22 t'rf,iogotr. However, where the ship ovners

chose to cladfr an uneated yacht as lnpacked, it could not be tegarded as 'package' and so

could not limit theit liability.

]ll kyy, E R Hadn biag of Gootu fo Sea 126 editioa, (Loadon, Buttrworths) 1985, p195.
1@ 

Judgemeot of Disttict Judge We*"t, Ibid p-174.

t
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The total amoung io tefetence the good's value, tecovemble is fixed at the very moment and

plzce at which the goods, in accotdance with the terns of contrac! wete discharged from the

rhip'u'. In the lighl 6f exchange pdce fot commodity, the value is fixe4 where no such pdce ot

Y

t c'urrent mad<et pdce is stated, by tefetence to the courmon value of the same qr:ality and fotm of

the goodsl@. A highet ma'.imrrm can be fixed between the shipper and cattier by agreement

enfotceable by Iaw howeve! the caciet bas no powff'9essen 1f,s mailtnum laid down by the

Act Vhen an action against a selTarlts ot agents of the canlietis tzken, they are permitted to the

same limits of lqgal tesponsibilities and defenses, which the carder is eligible to demand uoder

the Act Atthough, the agtegate of the amouob, yet cao in no "ase exceed the limit stated io this

Acg which are due to the catder, his servans or agents.

(3) THE.fHpprr\iG MER*LANT ACT 1 97e

The Merchant Shippirg Act 1894 as ftom a date to be appointed is rcpealed and replaced by

Merchant Shippi"g Act 7979, section 17, atd the ship ou/ner will then be eligible to limit his

liability undet that section-

A ship owner can limit his liability fotln:

0 Claims in tespect of drtnage or loss to property happened on board ot in dfuect

relation with opetation of ship and consequential loss resulting ftom ig and

C, Claims related to loss ftom delay in the ca^tgo,*.

"A ship ou/net is not .ligihle to limit his liability when satisfied that loss tesuhed is because of his

petsonal omission ot Lct intentiondly done to root such loss or itresponsibly and knowingly that

such a loss would arise out of ittt16.

The fiability limit in telation to the claitns in respect of delay 61 datnages to the %go is;

161 Art JV (5)(b), The Flague-Visby Rules.
162Ibid Art ry 6)0).163Ibi4ArtIV, (5Xd.

lLl:yy,PR Hatdy, Caniag, of 
Qogd{ fu Sea,l* editioq London, Buttrworths, 19g5, p19g.

16 Schedule 4pat I, Art 2,paa @,ildetcbaot Shipoing Act 1979.
tec Ibi4 Schedute 4,Partl, ,lut 4.

t

49



-

(D 167,000 units of account against a ship with weight ne1 gysssding 500 tons; and

(ii) Against a ship which weighs in excess of 500 ton the follouring amouot in additionl6T

(a) From 501 to 30,000 tons, 167 unit of account against each ton;

(b) Ftom 30,001 to 70,000 tons, 125 units against each ton; and

(.) h excess of 70,000 tons, 83 units of accouot against each ton.

The filnd has to be divided amongst fis claimanS in ftaction to theit conventional claims against

the fund16.

2.7 Immunities of Carier.

The Cariage of Goods by Sea Aa 7977 sets out a list of 'excepted pedls,16e, and if loss ot

danase is caused by th.q the ship owner will not be tesponsible on condition that he has

fulfilled the duties uoder this Act He is petmitted to inctease his liabilities, but cannot add to the

list of 'excepted pedls'170.

"The defences ptovided fot in the Act that applies ^ ^y actioa against the cardet in relation to

damage ot loss to ttre goods whethet the action is recognized in tot or agrcements enforceable

by law' When action agaitNt catriet's setTant or agent or servarlt or agetrt that is not an

iodependent cotltractot, such agent or sernant is eligible to acquLe srtne defenses for himsglf,

that the canietis entitled under rhis Act".171

In the light of rules of the Hague-Visby the cariet will not be legally tesponsible for .tamage 1s

the catgo sPrung out of the events stated below. It should be tecalled that these immunities will

not avail the cariet if he has not exetcised due care to ensure ship's sea worthiness and damage

ot loss was happened because of the unseasworthiness.

ll nie Schedule  ,Pattl,aft 60, patt tr, pam 50.
tce Ibr4 Schedule 4,Patl,ArtZ
lli a" rv, (2), The Hague-Visby Rules 1 968.
170 lbi{ Art V.
171Ibi4AttIV, (2).
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(a) Ac$ dtf*h, or negbA of the, pilog marin€rs, masfsl ot the setvicemen of the catdets in the

navigation ot mrnagehetrt of the rhiF"'. Although feur difEculties have ,risen

conceming 'navigation' ot what is to be undetstood by 'management of the ship'.

Thetefote, it does not indude care of the ca4go that is 
^ 

septante duty. Since in a sense

the care of the cargo is an essential faaot ef management of cargo vessel, it is hadty

sutptising that cases have arisen where distinction has caused difficulties. In case Gosse

Mlletd Ltd vs Canadiat Govemment Metchant lMadne Lt4 the ship suffered damages

and the tepaiter had to be given access to holds. Temporary covers wete used to protect

the catgo aftet rcmoving the hatch coverc. Conversdn one of these was not replaced

and watet enteted thrcugb and caused damage to tinplates. It was held ttrat the failure to

cotrectly teplace the covet was negligence in the care of cargo and not tnanagetnent of

ship. The carriet was therefore rot ptotected by immunity.

@) Fin, r:nless caused by the tangible fault or pdvity of the calrief7t. This immunity is also

gtanted the cariet by teason of the Metchant Shippr"g Act 7894, secfion 502 (t) that

only applies to Btitish ships and goods on board them.

(c) Pailr, accidents ot daogers of the sea or othet maritime watetsl71 These are dangers to

which sea ttansit is mainly indined to, stanrling. storms, accident and seawater harm. It

needs to be shown that the lost or drfrage was because of somethiqg extra rhan tle

otdinary action of wind a:rd waves. There must be an elemeat of fortunity about the

event and it must rlot be some occuttence which in ordinary course of events should

have been fot seen guaded against The ca:der may be protected by thir immunity evm

1f,s,gh the petil of the sea was not the instant reasor fot the damage ot loss. In Canda

Rice Mlls vs Union lvladne (1941) case, the ventilaton were closed dudng a storm to

Pr€xrent sea water entedog cargo spaces. The cargo sr25 rlamaged by overtreating tbtough

+
\

n

172 Ibi4 Art IV (2)(a).
173Ibi4 Aft rV (2)O).
174lbi4rkt Iv (2)(c).
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the consequent lack of ventilation. This loss was held to have been caused by a ped of

the sea.

(d)Att of Gol75. This heading covers any incident ot accident dfuec-tly of some natual

causes, exdusively without human interventior, which cafilot be avoided by reasonable

fotesight Supteme Court of Canadain a case Nugent vs Smith 1875 sates whete loss of

catgo could have been guarded against by the crew and the exercise ofreasonable care

and ptecautions. Damage caused by lightning a storm, even against a gale r,zy be within

this exception. But an accident atising out of navigation in fog would not be in

excrytion as partly due human intervention as aavigation in fog could be humanly

avoided.

(e) Aa of wai76. This is any ditect hostile act because of war. War ptobably indudes civil war

but does not necessarily involve an official declarztion of war in the context of the

afotesaid heading.

(f) Public enmielr. The natr:te of public enerny's is r:acetaio, though most expefrs put

pitates r:ndet this heading.

(d Afle$ or Restraint of prinaln, Besides the "ases 
falling undet other excqrtion, the resttaht

by rulets indude 
^ty ^d. 

done, even, in time of peace by the sovercign po\ner of the sate

where the ship may happea to be, such as embargoes, import br.s, quarantine

testtictions and the like. In case Ciampa vs Btitish India Steam Navigation Co the limits

of the scope of this immunity are shown, where a ship sailed ftom Mombas1 L pott

where plague was endmic, to Naples, where lemons were loaded fot London The ship

called at N&aseilles, whete authotities otdeted it to be firmigated because it had called at

Mombasa This ptoce5s damaged the lemons. The cacier pleaded that the damage was

reason of the testtaht of the princes butJustice Rowlatt held that the carders kneu, ttrat

P.

175lbi4 Aft rV (2XO
176 Ibi{lLt IV (2)(e).
1zz Ibi{ Art IV (2)(0.
tza Ibi4 Art fV (2Xg).
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fi:migation at lfarseilles would be ineviable in the citcumstances and the exception

could not avail them since they had in effect delibeatdy subiected the catgo to the

Eeatmert by taking it on board at the Naples knowing that the ship had called at

Mombasa dnd fusading torvards 1\[arseilles.

@)puarantine n*iaiod'. In view of the preceding immunity there appeam to be no teason

fot the appeztalace 6f this as a sepa^tate immunity as far as Fnglish law is concemed-

(\ Strikes, hckouts, stoppagu or nstraints of labout ftom whatevet cause whethet pa:tial ot

genetal'*.

$) Nott orcommotionlo. A civil commotion has been said to be an immediate stage between a

tiots and a civilwat.

$) Onision or acts of owner or shippet of the Boo&, his agent or servicemen'u.

Q InoficimE orinafuqtaEof matksl$.

(a)Latmt dtfeasnot discoverable by due rtiligencelM.

llaaingorattmptingto saae'lifeor property at seals. Hourevet, this immunity d*ly ovedaps
artide tV(4) of the Hague-Visby Rules, 1968.

Conclusion

There is no need to selrarate the handling of the cargo ftom the sea worthiness of ship, and

because the exception of fault i1 management ot navigation is etased, thete is no need to

firther elaboate the care of the vessel aad that of the cargols. These two rew

conditions, the rcmoval of fault i1 management and navigation plus the due diligence,

together will be hdpful in expanding the scope of cariet's liability. Almost in all stanres,

tules, pdnciples and convention, it is the cattiet's tesponsibility to check the

rTe Ibi4Art rV (2Xh).
18o Ibi{Aft rV (2)0.
18l lbi{Art rV (2Xk).
rerbi4tutrv (2)o.
tar lbi4 Art IV (2)(o).
rea rbi4 Alt rv (2)Gr.
lE5Ibi4Aft rV (4).
tt%up://lupJubJuse/hnn/download?fuoc=downloadFile&recordOld=1713339&fiteOld=117334O.

I
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seaworthiness of ship, look out fot the cargo and to W the other pafts of the ship

which ate to be used fot goods EansporL With the changing circumstances and

technology, it is the need of time to fdng changes in the cauier's liability haviog rational

approach without exceptions that relieve him sf his faults that arc u/ithin his sheer

conttol Howevet, some elements or sates oppose to the idea of change and unifornity

in the laur or rules relating to carder,s lirability iust because of the fezt that tlese changes

and uniformity of rules will have negative impact on their interests. l[any conventions on

rhe cadage of goods wete yeaffied, specially the Rotterdam Rules 2009, to provide a

unifor:n modetn commetcial code in rclation to the liability of cartier but then again the

deficiency of uoiformity and cutrent status is unsatisfactory which resulted in vagueness

and ambiguity of the des regardiog the ma-imization of catder,s lrability in the cogt of

laq/s. So btinging up the uniformity in all the intetnational sphere tbrough changes in the

rules is the best option with the intemational players for smooth running of inter^national

uade because the impotance of rules to be teasonable fot all is far better than best fot

some.
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Chaptet III

Intemational Conventions and Statutes Relating to the Liability of Cariet of

Goods by Sea.

3.1 Hague-Visby Rules (fhe Hague Rules as Amended by Bnrssels Ptotocol)

1968.

In the Septembet of 7927 a meeting was held telating nrles of bill of lading by Intemational Law

Association, in Hague whose sole purpose was to ensure adaption such nrles, so that ttre tighs

and legal tesponsibility of cargo and ship owners tespectively might be subject to rules of general

application. Pteviously those tights and liabilities had been differendy defined ia different

countdes, with consequent embarassment to ove$eas trade.

These nrles agreed upon theteaftet wete known as Tlague Rules', which wete latet on rcniewed

and embodied io the artides of an Intemational Convention and signed at Bnrssels in August

L924.In the same month Act of parliamsnl was passed Act telated to cartiage by of tle good

that fimished stahrtory fotce to the rules so far as that couotry is concemed- The Intetnational

Convention which was signed at Bnrssels la 1924 was amended in February 1968 protocol and

the new rules of Hague-Visby' wete adopted- The United Kingdom was signatory 1e this

Ptotocol, and Act of 1,971 telated to ca.Eiage of goo& was passed in otdet to give effect to it

The cacier is bound by thi. protocol to exetcise due care ptior to atd at the commencement of

ioumey. The cardet has to exetcise due care and ensrue shiF's sea wotthiness"', apptopdately

-r."sdl$, equipped and supplied, firthetmore his obligation is to &eck the chambers and other

places of ship where goods ate to be storedls.The cariet shall appronnately, store, keep , cate,

le A:ticle m(1) 0, The Hague-Vsby Rules, 1968.
18r Ibi{ Art m(l)GD.
18p rbi4 Aft m(l)GD.
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handle, load and discharge the goods cariedleo.The shippet shall be issued a bill of ladingel his

demand by the carder or agents of cardet after reception of the goodsle'. Howeoet, ptoved

othetwise it sh4ll not be accepable when the bill of ladiog is passed to a thfud paty in good

f^fih'e2.

3.2 The United Nations Convention on the Camiage of Goods by Sea

(Hamburg Rules) 1978.

A conference of United Nations in the month of l\&uch 1978 was held in Hambrug on the

cafrage of goods by sea was held and passed a conventionl the nrles endosed in it ate

recognized by the Tlambutg Rules'. It came into fotce sugsgsding &g insrilling of the

206instn:ment of stification. Afterward, its entry into fotce the signatory to this convention

shall apply its ptiuciples.

The duty of the "orietl% for the goods coverc the petiod when he becomes the in charge of the

goodsteatill he discharyes it on the destined porCes. The cardet is legally tesponsible fot loss

springing out of "1f,s dahage to the goods ot ftom delay in delivery time where such occuttence

that caused the loss, damzge or delay happened wbile the goods were in the custody of the

cader unless he proves that his servicemen or agert ot he took all measutes that could have

been reasonably taken to evade the occutrence a.od consequenco,le6. The person in who test the

dght to claim tle loss of goods, n^y, fr@t them lost if not deliveted withh two consecutive

montls ot 60 days aftet expiry time fot deliveryleT.

The carrier is legally responsible; fot damage ot loss of goods ot delay in delivery happened

because of fire, when tf,g claimant provides the fault or oegligence of the cadet, his sericeman

rm lbi4 tut m(2).
rer Ibi4Art m (3).
1e2Ibi4tut m(4).
1e3 Artide I(1) of The Haobutg Rules 1978 defiaes cottiet as any percoa by whom or in whose Darme 

^ 
coamct of

@frrge of goo& by sea bas beeo conduded with the shipper.
1e4 Artide 4(2), \\e Hamburg Rules 1 978.
1$ Atide 4(1), The Hambuq Rules1978.
r% Ibid, Arr 4(1).
le? Ibi4&t 5(3).
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or agetrq or for such loss, damage ot delay in delivery whete 1f,s elrimant is ptoves that the

catd.et, his agent ot seryiceman failed in t^king steps that teasonably wete requited to put out the

fire and avoid such lossls.

The catrier is not l"gally responsible, with relation to cafrage of live anim^|, fot loss,

dzmage ot delay springing ftom any special tisls intdnsic in that cadage'*. The cariet is

authodzed to c fry goods on deck when such cariage is io agreement with, contract

enteted iflto with the shipper or the usage of the paticula trade ot what is obligatory by

sahrtory pdociples or guidelines2m. !7hete the shipper and cartiet have agreed through and

agreement that goods mny or shall be caried oa deck, the catder needs to add it in the bill

sf ladin& atr aflnouocemeot to that effecL I7hete such declaration is not adde4 cattier has

to prove that such an agreement fot cafrage on deck is &eteal. The carder is in authodty,

in relation to the cdttiage, fot the omissions or acts of the actual canrie4 and his setvarrts or

€eots acting srr his bebdfl. The responsibility of can:ier dso applies to the obligation of

the actual cariet for the camzge executed by himm.The acnral cariet, his servicemen,

agents shall not suq)aris the limits of liability given in this Coavention and in the Hambuqg

Rulese

United Nations Convention on Contract fot the Intetnational Cariage of

Goods Wholly ot Partly by Sea (Rottetdam Rules) 2009.

The cartier is liable for damage or loss to the goods, delay in delivery time, whete &s elaimarrt

proves beyond doubt that such loss, drtnage, ot delan ot the eveflt 6l sircumsrance that tesulted"

ler Ibi4 Art 5(4).
le Ibi4Art 5(5).
m lbid, Artide 9(1)
201 Ibid Art 9 (2) But the cattiet is aot entided to invoke zuch an agteemeat against a third party, induding a

consigaeg who had acquited the bill of Iadiog in good Afuh"
zoz tbi4 Aft 10(1)
zor tbi4 tut 10(2)
,04Ibi4tut 10(5).
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happened during the time of the crriet's tesponsibilityas. The ca:det is rclieved of all ot some

part of its legal teqponsibility, when proved that the reason of loss, dafrage, or delay is not its

fault or of ary persoo stated in a^rtide eighteenffi. The caciet is liable only fot that par. of loss,

damage or delay that occutted due to his |aruhf,. The cattier is tegally tesponsible for breach of

his tesponsibilities, undet the Rotterdam RuIemE, caused by omissions or acts of any perfotming

palym, ttre master or Gelv'"o, servicemen of the carrier ot a acting panf' or any other person

ttrat perfotms ot undertakes the cacier's obligations undet 'ctriqgle conttzct', to the level that

the petson acts, directly or indirectlS at request of the cariet or tradet his ditection ot conttol2l2.

In the lighl sf the above mentioned convendon the'maritime pedor:ning p^rtf is subject to the

obligations aad legal tesponsibility imFosed and is entided to the cardet's defenses arrd limits of

liabilitf13, if the madtime pedotming party rcceives or has to deliver or perfor:n activities telated

to goods fot cedoge in a Contracting State2'a atd tle occuttence that caused that loss, dam4e

ot delay happened &xing the petiod between the asivd and depatrre &om the port of loading

and discharge tespectively,2ls or when the party were in charge of the good""o or at ary othet

time while performing activities incolporated in 'cariage contaldrl.'!7hete the cariet agrces to

assnme obligations s1 highgl [ability in addition to the tesponsibilities ot liabilities undet this

Convention, a perfotming party is not bor:nd by thir agteemert uoless it exptessly agteed2l8. In

the light 6f this Convention, a 'madtime perfonning Pfrtf is legaly tesponsible fot not

perfotmiog its obligations haFpened by omissions ot acts of any person to which has been

4s Attide 17(1), The Rotterdaru Rules 2009.
ffi Artide 18 of The Rotterdam Rules.
oz Ibi4 tut17(6)
m The Rottetdam Rules.
m Ibid,Art 18(a).
210Ibi4 Aft 18(b).
211Ibi4tut 18(c).

^zlbid.'Art 18(O.
213 lbd, Art 19.
214Ibi4 At 19(a)
as Ibi4Art 19(a)@
216 lbi4 Art 19(a)(f
aT Ibi4Art 19(a)(i!
218Ibi4&t 19(2)

i+
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entrusted with the performrnce of the cpt iet's obligations in lieu of the contract of cadage2'e.

When the cartiet and madtime perfoming paties ate legally rcsponsible fot the danege,loss, ot

delay in delivery time of the goods, 1f,ffs arisg ioint liabilities howevet only as stated uoder the

umbrella this Conventionm, but this collective liability shall not exceed the overall timits of legal

responsibilityz'. Delay is said to be occrured when the goods are not delivered within the

mentioned time at qpecified desti.ation as agteed in conttact and the compensation for such loss

will be calculated accotding to the vdue of those goods at the place and time of deli'reryz. The

value of the goods is fixedz and in case of loss of ot damage the compensation will not be

beyond its value except when the shipper and cartiet have agteed to cdculate it otherwiseza. In

absence of ptoof to the contrary the carrier is presumed "to have deliveted the goods accotdiog

to their description in the cotrtract particulars unless notice of loss sf s1 rlamage of such goods,

within seyen wofting days at the place of delivery aftet the delivery of the goo&, was handed

ovet to the carder".* However, under the said convention in case of failwe of notice claim of

compensation agaiost loss of ot damage to the goods shall not affect the allocation of the butden

of ptoof and tight for such claitn. [n the case of aloiy acn:al ot establishsd damage ot loss, the

disputing parties shall facilitate each other la qhscking and ptovide enttee to the tecotds and

documents petinent to the clrfrrge of the good"'u.

3.4 Qempatative Study of Hr4ge-Visby Rules, Hambutg and Rottetdam Rules

Relating to the Liabilities of Cariet of Goods by Sea.

Though the Hague/Visby nrles h^d 12 articles, these are inceased in the Hamburg up to 34

a:ticles; howevet in the Rottetdam the number of articles ineeased to96, a motivated attempt to

Faniliarize innovation and uoifornity.The Hague- Visby Rules scope of application was limited

2re Ibi4 Art 19(3)
zaoIbi4tut20(1).
zr tbi4lttt20(2).
?2IbLd,Artz2(l)
D,lbid,Ari22(2)
ulbid,Artzz(3)
* tbi4 Art 23(1)
*tbilpu,t23(6).

E
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but this was improved by the induction of the Hambrug Rules to guaiantee that the application

of the Rules do not remain limited to outbound cargoes and contracts evinced by a bill of lading.

The Hamburg Rules btoaden ttre ptospect to which the Rules ate applicable and molds the

tackle to tackle responsibilities to port-to porg and ate also relevant whea the bill sf l2ding or

othet document related to contfact is teleased in a contmcting state. Thus, the Hambutg Rules

scope is widet in application as compared to The Hague- Visby Rules.

The LINCITML stretchesits scope by induaing the place of receipt and delivery and discharge

of goo&, Poft for goods, and that of packing. These Rules gives details about teceipt place

anddelivery of goods with keeping in view the "multimodal" doctines and "maddme plus"

convention. Contracts of a multimodal natue come undet this convention but with a sea-lqI

thetefore it's given 1f,s name of "Intemational Camage of Goods Wh.olly ot Partly by

Sea"z7.The method folloured by UNCITRAIa is faulty with upended 'burden of proof, despite

this upended burden of proof two concrete changes are need in these nrles, the firct one is

toremoveor eliminate of the nauticd faulg exception to principles of Hague Visbyand the second

related to tequircment of due care in transportation and searxrofihiness

Under the des of Hague/Visby the cafre4 his agents ot wotkers are telieved ftom obligation

where the loss or damage does not spdng out of negligence in ship supervision4, but exduded

in Rottedam Rules.

The rules of Hague/Visby put legal responsibility upon "ptior to and at the beginning of the

voy^g&o" fot the seaworthiness of his vesselhowevet, it is not the same in the Rottetdam Rules

where the carier shall be l.plly responsible thtoughout the joumey in telation to ship's

sealvofiIliness and not only ptiot to and start of joumey. froWt* it is worth pointrflg out thag

zt l{bi^hb Kofi. WDATING THE RUI,jES ON II\TEBMTIONAL CAPRIAGE OF GOODS BY SEA THE
ROTTEWAM RULES"p- 6,7.
m The Rotterdam Rules, 2009.
D \/}lr^h,Kofl WDATING TIIE RULET ON INTTERMTIONAL CARKIAGE OF GOODS BY Sru THE
ROTTEWAM RU[.Ef "p -8
a0 Maxine Footwear Company Ltd v f,2sadian Govetoment Merchant l,fadne Ltd [195fl SCR 801
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with necessary chaages, other clauses of Hague-Visby8l have been taken as it is in the

UNCITRAL ie."ttre strengthening of the fite exception and the deletion of the Nautical Fault

RuIe and chaoges in lzrrgtagl'x2.

The make a point that the Rotterdam Rules were rcached at aftet f2l4gaching discussions with

"maior shareholden and has laagely qymbolized modetnity and codification of ptactice is

welcomd'u3.

Now it is iudiciary's tum; "1e make the fudicial inteqpteation withio the spitit of the rules, so that

the ovetall objective of achiwing intemationd r:nifotmityua, commetdd convenience and

confidence as well as ptedicability and a rcduction in transactioo cost could be realized as the

legislative fugatal'xs is condudedin the shape of Rottetdam Rules.

3.5 Convention on l.imitation ofliabilityfor Madtime Claims 1976.

Convention on l\[adtime Claims 7976 artrde eng talks about the person having the tight to limit

liability. Additionalln this convention clearly hbtlbhtr lf,s claihs subject to limitation, telated to

"pemonal ioi*y, loss of life or damage to propertye, loss due to delay in delivery or

inftingement of tights"zT. Claims which are excepted ftom limiatiotr are dairns for salvage, oil

pollution dam4ge, and against the ship ornner of nudear ship for a nudear damagem. The limits

of legal tesponsibility fs1 claims in exception to the one mentioned in Artide 7, ,.iriog disaete

time, shall be cdculated as follows:

(a) with respect 1s claims for loss of life ot injr:ry,

(f '2 million Units of Account fot a ship with a weight in tonnage rot exceeding 2,000 tons"ae,

z3rffiiah, Kofi. WDATING TIIE RULEf ON INIERN/TIONAL CARKIAGE OF GOODS BY SE* THE
ROTTEWAIUIRUI,EI" p-8
zr2lbi4 

P 9.
a3lbrd, p 15.
HIbid,p 15.
85lbi4 p 15.
u6 Artide 2 (l)(a), Couvention on liladtime CIaiEs 1976.
237 Ibi4 Attide Z0) @X").
at Ibi4tut 3.
ae Art7, Convention lvlaritime Claims, 1976
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€D 
*for a ship with weight in sqplus 2000 tons, followiog alnount in addition to afotesaid

a^mor:rrt'' (f: "ftom 2,007 to 30,000 tons, 800 unit fot each ton; ftom 30,001 to 70,000 tons,600

unit fot each ton; and when in excess of 70,000 tons, 400 unit fot each ton-'2o,

(b) r"ith respect of any othet &ims,

() "1 million Unis of Account for a ship with a weight in tonnage asl saseeding 2,000 tons",

(f for a ship with a weight in tonnage in excess of 2000 tons, ftre followiog arnorrllt in addition

to that mentioned in sub sectiou (f: "ftom 2,007 to 30,000 tons, 400 units fot each toq ftom

30,001 to 70,000 tons, 300 unit for each ton; and fot weight io excess of 70,000 toas, 200 Units

for each tod'2al.

'Whenever the amount calculated in the fuht with Art 6 (1-a) of the conventiol sf madtime

claims (7976),is deficient to pay the daims, then the amouot calculated in the light of patagaph

1-b "shall be offered for payment of the due balance qf elaims undet Art 6 (1-a) of the

convention, which srill tank :rrably srift elaims pointed out in Art 6 (1-b) of the convendon"2a2.

But without discrimination to the dght of claitns fot petsonal i"i*y ot life loss in accotdance to

Article 6 @), ^ 
Sate Paty ia its local law can offet that claitns fe1 d^mage to harbot wotks,

basins, watenyays for navigatioo shall have such ptiotity ovet claims ptovided in Artide 6 (1-b)

of the convendon2a3. The limis of liability fot any sdvor shall be considered;"accotding to a

,rrlnnage* of 1,500 tons, in fespect of which he is ptoviding salvage sefrrices"24s.

3.6 Application of Nationd Statutes Relating to the Liabilities of Cariet of

Goods by Sea

3.6.7 Introduction

* mi4 e.t z.
%r rbid. Art7.
2421bi44fi6 (2).
243rbi4tut6 (3).
24For the purposc of this Cosveatioa the ship's tonnage shall be the gtoss toooage calculated in accordance with
tLe tonnage Eeasurernent nrles coaained in Aonex I of the Intematiood Conveatioa on Tonnage Measuremeot of
Ships, 1969.
21slbi4 Art 6(4).

,(.
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In order to empower uniformity inside the legal nrles of intetnational serriege of goods,

n[nerous intemationd conventions were esablished and apptoved by the intemationd

community. frorrgt, some nations simply did not adopt aty of ttrese convendons, as a

substittrte their national legislation is firoctiond to regulate any disagreement ttrat arise out of an

intemations , d^ge of goods under theii iurisdictions. As nations nonetheless are hesitantin

apptying foteign transportation law other -han theit own, in exception whete the package of

limiation is gratet26. Mostly the liabilities of car-iet of goods by sea are the srme in the

foltowiag mentioned states with some minute diffetences. Seaworthiness, handling of cargo is dl

the same in most of the countries. The Nationd Stanrtes telated to the catdet's liability has

evolved with the passage of time aftet tesearch and arousal of new ptoblems.

1.6.2 USA
t-,+' 

Section 03 of 1\g Qettiege of the Goods Act by Sez., 1,936 United Sates elabotates the legal

responsibilities of carier. The carrier will be deemed responsible fot searrotthiness of ship2ai, fot

,{:

hanrlling catg&* and checking cortetrts of bill It shall be deemed that the shippet hasguaranteed

the cotrectness of 1f,g 6affiage to the catrier at time the of shipment tegading to nr:mbet, matks,

quantity, and weighg 41d shall guarantee the ca.r:rier against all damages or loss, and costs

sptingng out of inaccutacies io those paticulats2o' hourever, catder's right to such insuance in

no way limits his tesponsibility and liability to any person e&s1 than the shippet undet the

cadage cotrttacL Notice i" *riti"g for the loss ot daaage be given to the car:der el his agenta;t

the pot of discharge pdor to or at the time of passing of goods to the person entided to delivery

under &g c^ffiage conttad ot when on tle surface thete is 16 rl^mage ot loss, withio thtee days

but such notice rcgading the goods shall 1e1 be given the goods shall be subject to joint

26 http://wurw.sgs6ma rine.ql/hague-VisbyRules.html#pagp_9
247 Ardcle 3(1X"), United $6s6s f,ariage of Goods Act by Sea 1936.
2€ Artide 3(1Xb), United gblss Qarriage of Goods Act by Sea 1936.
24e l*C 3(5), Uoited States C,rri"ge of Goods Acg 1936.
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inspection at the time of theit teceptionEo. The ship and cadet shall be relieved of all forns of

liabilities in case of loss by *y event lest suit is instituted aftet ot at the &te of delivery of the

goods, as soorl as possible, *ith in the time ftame of one year. In the event of ariy d,-age,

carier and receivet shall faciliate each other in checLing of the goods. Accotding to Alticle 3@

of Uoited States C^frrgeAct for goods, 1936 bill sf l2rting is grven to the shippet by &e catdet,

ot his agent, aftet the lszding of goods, on shippet's demands3ny dause, coveflant or

agreement telaxing the legal responsibility of the ship ot carriet for d^mrge ot loss caused to

goods because of her/his negligence ot similat clause shall be void ab initiosr.

3.6.3 UK

The Ca:riage of Goods Act of United Kingdom, atide 1f,1ss ttlks about ttre liability of the

persorl under shipprng documents. Under this act the person with whom oghtt are vested r:ndet

shippiog documents:takes or asks fot the delivery ftom the cadet of the goods to which those

document xe rclatedb2;or claim is brought aginst the cardet in dation to goods in lieu of

getiqge corlfract%3; otis a person who, at a time befote those tights wete vested i1 him, took or

demanded delivery ftom the caraet of arty of those Boo&*, such petson shall @y virtue of

r^ldng e1 dsmanding delivery or tnaking the daim ot, in 
^ 

case falling within the scope of Arq

3(1)G) become subject to the same obligations undet that contract as if he had been a p^fiy to

that contact Article III of &g Qaffiage of Goods Act of 1)l!,highlights the legal tesponsibility

of casier. Artide III(1) binds cadet to ensure searrorthiness of ship, apptopiately equip,

supplied and manned and to etrsure the fitness of all othet parts. It is the catdet's rcsponsibility

to carefully and ptoperly load keep, handle, pack, stow, cate for and dischrtge the goods65. It it

responsibility of the card.et, ot his agent to issue shippet a 'bill of lading'| on his demand as he

2s0 A1q 3(Q, United g6lgs f,a"riage of Goods Acg 1936.
zst AtE3(8), Uaited Sates Catdage of Goods Acg 1936
52 Artide 3(1Xr), Cardage of Goods Act by Sarl992.
63 Atticle 3(1)O), C^nage of Goods Act by Sea, 7992.
B Artide 3(1)(c), Col:l,age of Goods Act by 5a,7992.
zss Atg nIp),Carr:age of Goods tr.c7,1971

{.
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receives the goods56, and for the displaying of learling matks'indispensable fot identifring of

goodss', as loog as leading marks oo the goods are clearly seen when uncoveted, ot on coverings

of the goods in which they are packed in such a.fr nrrer that could be easily until the condusion

of joumefs: the quantity packages, ot weightse, the ostensible condition and order of goods2o

as the case mny be: as long as no carder, ot his ryent, has legal tesponsibility to show in the bill

6f f2rlin& the quantity, leading marks', or weight rrhich he teasonably thinks as Lte incottect to

represent acanl goods received, ot lack ptactical tesources of inspecting. Accotding to Article

IIII(a) of Camage of Goods Act,7977 of UK explains that the bill of larling is on the surface an

evidence of the receptioo of goods in agreementwith article 3 of the actlt shall be deemed that

the shipper has guaraateed the coffectness of the cotiq.ge to the cader at time the of shipment

regarding to number, marks, quantity, and weighg and shall guaraotee &e cartiet against all

damages ot loss, and costs spdnging out of inaccutacies in those paticulam26'how"ver, can:iefs

dght to such secr:dty does not limits his legal tesponsibility torrards arry person other than the

shipper under the cariage contracL The notice to car:tier or his agent fot drfrage or loss be givm

at port of discharge ptior to orat tle time of deliveting the goods to the authotized pe$on undet

the agreement enforceable by lavr, and when 1f,g damage ot loss of the goods is not obvious,

then three days but in exception to the teception of goods latet to joint survey or checkup2o.

Wheteas io relation of section 6b* of this act the ship and carrier. shall be telieved of all for"ms of

liabilities in case of rlamage ot loss io ^y event lest suit is instituted aftet or at the time of

delivery of goods, as soon as possible, within the time ftame of one y@t.'u',but this period may

incease on the agteement of both the paries, hourevet, both the teceivet and car:rier need to

256 ATEIII(3), Cariage of Goods 4ct,7977.
2s7 ArEfII(3)(a), C^rrrage of GoodsAcg 1971.
258 Att tII(3)(a), Caniage of Goods 4a,7971.
zse Aft,III(3Xb), Cattiage of Goods Act,1977.
2604$ III(3)(c), C^n^ge of GoodsAcg 1971.
Nr An\III(S), Cartiage of Goods 4a,7977.
ze A+III(6),C,I i,ge of Goods Aa,l97l.
%3 ATEIII(6), Cadage of Goods Ac:.,7971.
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faajitzte each othet for the examination of the goods d^'naged of loss caused2fl.Even aftet the

explry of limiation pedod action for inswance might be brought against thfud peson ptovided if

brought within the time ftame gi"* by Court of Law. Any dause, covenant or agreement

daxing the legal tesponsibility of the ship ot ca-rtiet fe1 d^m^ges to goods because of het/his

negligence e1 5imilat clause shall be void ab initio65.

t.6.4 Aartraliz

Artide thtee of C^frage of Goods Act of l!!t highlights the liability of cariet. Accotdi4g to

this act binds the caltier pdot to and start of the jo'mey to apply due care to ensute the

seawotthiness of the shipffi, apptopdatety manned equipp"d and supplied the ship and firrtlet

etrsrue that all parts used fot Eansportation and pteservation of goods ate fit and

safe%7. It is the card.er's legd tesponribility to catefully and ptopedy load pad stote, keep,

hand[s, and discharge the goodsm.Oa shippet's demand it is responsibility of the catdet, ot his

agent to issue a'bill of lading'as he teceives the goods%e,af,d. for the ditplrf"g 6f fga.ling

matks'indispensable fot identifring of goods270, as long as leading marks on the goods ote dendry

seen when r:ocovetd ot otr covetings of the goods in which they are packed, in such a maruler

that could be easily r:ntil the condusion of ior:meyul:The qpantity packages, ot weight272, the

ostensible condition and order of goods273 as the case mrry bs so long as tlat no cattiet, ot his

agent, shall be has legal reqponsibility to show in the bill of ladin& quantity, Lsading matks',

nnmbet or weight which he teasonably thinks as trot Lccrrtato to represent actual goods teceived,

ot had no reasoaable resoutces of inqpectirlg. Attide 3 zub sections 4 of Australia's f,atriage of

w A4 3(6), Caniage of Goods Acg 1991.
26s At\ 3(8), C"mioge of Goods Acg 1991.
ffi Attide 3(1X"), Car:l,Age of Goods A.t by Sea 1991.
r Artide 30X",b), C^nage of Goods Act by Sea 1991.
4 Atide 3(2),C"t*t"ge of Goods Act by S€a 1991.
aeAttide 3(2), Camage of Goods Act by Sea 1991..
no l$C m(3)(a), Car:oage of Goods Act, 1991.
m A4 3(3)(a), Calr: ge of Goods Act, 1991.
nz ArE mP)O), Catiage of Goods Acg 1991.
m AqIII(3)(c), Czoi,rge of Goods Act, 1991.
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Goods Acg 7997 elabotates explains that the bill of lading is on the surface an evidence of the

reception of goods in agreement udth article 3 of the actlt shall be deemed tlat the shippet has

guaranteed the cotrectness of tle cariage to the cardet at time the of shipment rcgarding to

number, tn4rks, qr:antity, and weighg and shdl guarantee the catdet agaiost 2l[ damages or loss,

and costs spdnging out of ioaccutacies in those patticulatsuahowever, catdet's tight to such

secutity does not limits his legal responsibility towards any pe$on other thon the shipper r:oder

the caaage contracl The aotice to cardet or his agent for drfrrge ot loss be given at port of

discharge ptiot to orat the time of deliveting the goods to the authotized percor under

agteemert enforceable by law, and whete 1f,g r{amage ot loss of the goods is not obvious, then

thtee &ys but in exception to the reception of goods ate aftetjoint survey or checkup.2Ts

Wheteas in telation to section 6bir of this act the ship and cattiet shall be relieved of all fotms of

liabilities in case of loss 61 damage by *y event unless suit is instituted after delivery of the

goods ot delivety date, as soor as possible, witlin the time ftame of one year'u,but this pedod

may inctease on the agteement of both the parties, howevet, both the teceivet and cartiet need

to facilitate each othet fot the examination of the goods da-rged ot loss causedu.Even aftet the

explry of limiation pedod action for issuancs might be brought against thfud persoa provided if

brought witlio the time fizme gven by Cor:rt of I-a#8. Any clause, coveoaot or agreement

rclaxing the legal rcsponsibility of the ship or cadet fot d^-^ge or loss caused to goods because

of het/his negligence ot similat clause shall be void ab initio.m.

t.6.5 Pakirtan

Attide III of Pakistzn Ctrr:age Of Goods Agt highlighs the tesponsibility of cattiet fot c^*irge

of goods by sea- This said act ptovides '\at the cariet shall be bound to exetcise due care pdot

n4 .PnE 3(3)(c), C^rr:age of Goods Acg 1991.
ns Art 3(Q, C"rioge of Goods Acg 1991.
nG l$E 3(Q, C,ri"ge of Goods Acg 1991.
m 4:9-3(6), Cattiage of Goods Acg 1991.
nE AtCa@ bil,Ctlr:l ge of GoodsAcg 1991.
zte A4 3(8), C,ri"ge of Goods Acg 1991.

t-
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to and at the beginning of the expedition. He has to ersure the seaworthiness of rhiF* and that

the ship apptopdately manng{ equipped, and supplied2sl and has to eflsure that alt remaining

parts of the shiF used for transportation, preservation and reception of goods are safe and fit fot

canriage'o.It is the carier's rcsponsibility to carefully and propedy load, keep, ha"dle, pacb

stow, care fot and discharge the goodsa.It is tesponsibility of the cardet, ot his agent to issue

shippet a 'bill of lading' ea his demand as he teceives the goods'r,and fot the displaying of

'ls2ding marks' indispensable fot identifying of goods2Es,so long as leading matks on the goods

xe cleafiy seen when uncoveted, or otr covetings of the goods in which they ate packed, in such

L t',lr'r.et that could be easily until the coaclusion of ioutneyffi:The quantitypackages, ot

weight47, the ostensible condition and order of goods2s,as the c,rse truly be: as long as no catder,

or his 4genq has legal responsibility to show in the bill of ladin& quantity, lsading marks', weight

or number which he teasooably thinks as incorect to represent actual goods teceived, ot had no

practical way of checking.m. Accotding to Article III(4) of 'fus C,etiege of Goods Ac." 1925

elabotates explains that the bill of larling is on the surface an evidence of the teception of goods

in agteement with article 3 of the act It shall be deemed that the shippet has gua-tanteed the

correctness of the umage to the cafret at rime the of shipment tegarding to numbet, matks,

quantity, and weighg and shall guuafltee the ca::rier against alt damages ot loss, and costs

spdnging sul ef inagcutacies in those pariculars.-Ho*"oet, catdet's dght to such secudty does

not limit his legal responsibility towards any pe$on othet than the shippet undet the cadage

contract The notice to car:riet or his agent fot damage ot loss be given at pott of dischatge pdor

to orat the delivery time of the goods to authodzed petson to under agreement enforceable by

23o AqIII(l)(a), The Cariage of Goods A*,7925.
281 Afi, [I(lXb), The Cari"ge of Goods 4a,7925.
2P Atq III(1)(c), The C^rr:.age of Goods 4ct,7925.
a3 A4III(2),The Corr:ageof Goods 4a,7925.
2u A$ III(3), The C^nage of Goods Aql925.
2E5 Arg III(3)(a), The Carrioge of Goods &ct,7925.
a6 A$ tr(3)(a), ff,s Qaniage of Goods Aa,7925.
N7 A$III(3Xb), C^nageof Goods 4ct,7925.
288 A1g m(3)O), The Cari"ge of Goods 4a,7925.
28e Arq III(3)(c), The Cariage of Goods Act,1925.
2e0 A1g III(5), The Carlaage of Goods Acl., 7925.
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Iaw, and whete the damoge or loss of the goods is not obvious, ttren thtee days but in exceptioo

to the reception of goods are aftet joint sur:ney or checkup*'.fue ship and cotier 5hall be

relieved of all forms of liabilities in case of loss s1 det,.^ge by ^y event r:oless suit is instituted

after delivery of the goods or delivery &te, as soon as possible, withif, the time ftame of one

year. [n the event of any Aarnege,car:det and receivet shall facilitate each othet in checking of the

goods. dgsolding to Article III(f of Th e Camage of Goods Act, 1925 ttre bill ef l2rling shall be

issued by the catritet, or his agent to the shipper aftet the [62rling of goods, on shippet's

demands. Any clause, covenarit or agreemeot relaxing the legal rcsponsibility of the ship or

ca3ier fot damage ot loss caused to goods because of het/his negligence or similat clause shall

be void ab initio'}2.

D1 .A4III(6), The Cal:oage of Goods Act, 1925'
Dz An\III(8), The C^rr:age of Goods Aa,7925
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Conclusion and Recornrnendations

The above thesis represents a snapshot of the catdet's liability uader diffetent convendoos,

pdnciples and national statutes coupled with comparative study of nrles of Hague-Visbn

Hamburg and Rotterd"m. PredominantlS the maiot tenacity is the modemization of the

pdnciples which is the need of time such as in the field of cariet's liability. By means of the new

responsibility, the distinction to undetstand the commencing of the voyage needs not to be

done. Thete is no need to separate the hanrtling of the cargo ftom the sea worthiness of ship,

and because the exception of fault in management ot navigation is etased, there is no need to

further elaborate the care of the vessel and that of the cmgo*'. These two neu/ conditions, the

removal of fault ia management and navigation plus the due diligence, togethet will be helpful in

expanding the scope of car:rier's liability. Almost in all statues, rules, pdnciples and convention, it

is the cardet's responsibility to check the seaworthiness of ship, look out fot the cargo and to

rnan^ge the other pars of the ship which 
^te 

to be used fot goods transpoft. !7ith the changing

circumstances and technology, it is the need of time to bting changes in the "arier's liability

having rzrirorral approach without exceptions that telieve him of his faults that xe withh his

sheer control. However, some elements or states oppose to the idea of change and unifotmity in

the law or rules rclaing to catder's liability iust because of the feat that 1f,s5g shanges and

unifotmity of rules will have negative impact on theit intetests. I{any convendons on the camage

of goods were yeamed, specially the Rotterdam Rules 2009, to ptovide a unifotm modetn

commercial code in telation to the liability of carder but then again the deficiency of unifor:nity

and curent status is r:osatisfactory which resulted in vagueness and ambgdty of the nrles

regarding the maximization of carrier s lilability in the court of laws. So bri.gin* up the

uniformity in all the intetnational sphere through shanges in the rules is the best option with the

intemationd players for smooth flrfltiog of inlgrnationd trade because ttre imFortance of rules

to be reasonable fot all is far bettet than best for some.

ze3http:/ 
/lup-lubJuse/luur/download?func=downloadFileSaecordOld=1713339&fileOl d=7773340.
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Aftgt studyiilg fte rbove iAternationel conveetioos comparetively aloag with national satutes of

&ftttat couf,tdes my corchrsion andrccommca&tforns a.te.s folloudngs:

1. Unifom aod hamonized lbbi[ties of the cecier is rcq]dle4

Z National legel satrrc of the member couutrics of thcse intetnatiooel conventions shell be

,uifod ia eccotdrncc with &e provirioas of thc intetnationd codveotioos;

3. Rotterdem Ruhs ehell overtule the othet conveotions related to the lhbilities of the

giliet of goods bY t 
";

prcccdures shalt be rdopted in the Intemrtiooel Couvcntions and ortionel legisletion for

determiortion of thc lhbilities;

It is &e nccd of time to briog ch$xges in the cartic/s liebility beYfuB tetional epptoach

without exceptioas tLet dicve him of his 6ult thet arc within his shcet coatrol end

P(ioqlo of iatemrtiond conventions shlube modernized"

7l
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