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ACHPR:

CEDAW:

ECHR:
ICESCR:
ICCPR:
ICC:
JASTA:
UDHR:

VCDR:

LIST OF ACRONYMS:

African Charter on Human and Peoples’ Rights

Convention for Elimination of Discrimination against Woman
European Convention on Human Rights

International Covenant Economic, Social and Cultural Rights
International covenant on Civil and Political Rights
International Criminal Court

Justice Against Supporters of Terrorism Act

Universal Declaration on Human Rights and Cultural Rights

Vienna Convention on Diplomatic Relation 1961
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Introduction:

The immunities related to diplomatic personnel of various kinds grew up in
international law on the grounds of the doctrine of sovereignty, extra-territoriality,
personal representation and functional necessity, and such relations are conducted

through the medium of ambassadors and diplomatic envoys and missions.

The provisions of Convention on Diplomatic immunity (CDI) 1961 and

Convention on Consular Relations (CCR) 1963 which give absolute immunity to

“4on

diplomats are contradictory with the Quranic verse: "Life for life, eye for eye, nose

for nose, ear for ear, tooth for tooth, and wounds equal for equal.” But if any one

&

remits the retaliation by way of charity, it is an act of atonement for himself”. And if
any fail to judge by (the light of) what Allah hath revealed, they are (no better than)

"l

wrongdoers™and other Principles of Islamic law of nations and the whole legal
system of Islamic ];\Xr‘. Imam Shafi also says“And if a Harbi Mustamin commits a

criminal act, he is liable for Qisas”

The Islamic law has the concept of Aman (protection)3, which should not be

violated, and it can be detracted any time either, by departure or by receiving state

* Abdullah Yousuf Ali, The Holy Quran, ( Saudi: King Fahad Quran Printing
Complex, 1987), Surah al-Mai'da, Verse 48, pso.

*Abi ‘Abdillah Muhammad ibn Idris al-Shafi'T, Al-Umm, Part 6, Book of Qisas,
Hodood, Diyat, (Mansura: Dar al-Wafa), u8.

3CherifBassioni, Protection of Diplomats under Islamic Law, American Journal of
International Law, (1980), 60g.
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through expulsion. And it is based on ‘[smah (the legal protection), and not on the
doctrine of sovereignty or extra-territoriality, and in Islam’s sovereignty concept, the
human being is representative of sovereign and is also liable for a crime committed

by him.

Thesis Statement

Instead of recognizing immunity for diplomats on the basis of the doctrine of
sovereignty, Islamic law accords legal protection (‘/smah) to them after granting
them peace (Aman) and, thus,in case of violations it allows civil as well as criminal
proceedings against diplomats which is also compatible with the norms of

contemporary human rights law.

Literature Review:

1- Immunity Or Impunity: A Critical Appraisal Of The Immunity Of

Diplomats In International Law And Its Status In Shariah:

A contemporary Muslim Scholar of Islamic Law Prof. Dr. Muhammad Munir.in his
article “Critical Appraisal of the Immunity of Diplomats in International Law and its
Status in Shariah™ discussed the privileges of diplomats and elaborated that how

these privileges were codified. He elaborated the concept of immunity with

4+ Muhammad Munir, “Immunity or Impunity: A Critical Appraisal of the Immunity of
Diplomats in International Law and its Status in Shariah” Journal of Law and
Society”,val,xxii, no.35(2000),39-57.

Xii

g W e v wene e e







RV,

e — = — o

Muhammad Mute Al-Rahman, and research scholar in his thesis of LLM Shariah®,
has generally discussed the diplomatic relations in the light of Islamic law, kinds of
diplomacy , characteristics of diplomacy, diplomacy in peace and war, purpose of

diplomacy in Islamic law.

Moreover, he has generally includéd some of the articles of Vienna convention,
but has not exactly discussed the diplomatic immunity. Also has not discussed
critically or comparatively anything in it. In addition, he has not discussed the
judicial aspects of immunity in national law and international law in his thesis, but
has only discussed the diplomatic relations in Islamic law. So his discussion is
generally around the rules of diplomatic relations in Islamic law, and has not
discussed whether such treaties, which are against the basic principle of Islamic
judicial system are valid or not. Whether the national laws of receiving state will be
applicable on him ﬁnder Islamic law or not. In addition, I want to do research on

this issue.

4- Al Hasana al-Diblomasiya Baina al-Shariah al-Islamiawa al-Qanoon al-

Dowalee;

Abdul Azeen Ahmad Mustafa Fazal, in his thesis, Al-Hasana al-Diblomasiya Baina

al-Shariah al-Islamia wa al-Qanoon al-Dowalee?, has written about the diplomatic

®Muhammad Mute al-Rahman, al -Alakat al ~Dablomasia al- Dawlia fi Dhaw’e al-
Shariah al-Islamiah (Diplomatic Relations in Islamic Law), Arabic unpublished thesis
submitted to the Faculty of Shar‘ia and Law , [TU], Islamabad,19g4.

’Al-Hasana al-Diblomasiyah Bain al-Shariahal-Islamiawa al-Qanoon al-Do‘walee,
LLM Thesis, International Islamic University , Islamabad, 2002.
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and become subject to another while they are acting as the representative of their

prince.”

Therefore, this theory is based on the principle of sovereignty and the
ambassadors or diplomats, who are the representative of sovereign, will not be

subjected to the national laws of receiving state.

1.2.2 The Theory of Extra- Territoriality:

-

The extra-territoriality theory based on jurisdiction, which is of different kinds:

I- Legislative Jurisdiction
II-  Judicial Jurisdiction
II-  Enforcement jurisdiction

And all are powers of a state on its territory and certain crimes can be punished by
national courts of a country, which are called international crimes, “State has
jurisdiction to define and prescribe punishment as of universal concern such as
piracy, slave trade, attacks on or hijacking aircraft, genocide, war crimes and certain

acts of terrorism™5 . As in Eichmann case, or crimes committed by a national of a

4, Cralg Barker, The Protection of Dlplomatlc Personnel P43, Can be Read at:

gp_agg&g&_ﬂ:_igg Accessed on 24, 1, 2016

sAkehurst, Modern Introduction to International Law, 7th Edition, (London and
New York: Routledge Publisher, 1997), Puz.
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The French Jurist Pierre Ayrault states, “He is held to be absent and to be
present in his own country™®, A Dutch positivist scholar Cornelius Van Bynkershoek
has also agreed with the extra-territoriality theory and says, “Ambassadors are
thought of as being outside the territory of him to whom they are sent as

ambassadors™?

In the above theories, the diplomats aré considered 'to be outside the
territorial jurisdiction of the receiving state**. However, some of the writers have
criticized extra territoriality and have treated it as a fiction as the Francois Pietri®
says, “If rights and duties were grounded in a territorially defined state and if states
defined their jurisdiction territorially, it was illogical to exempt persons from such

territorial jurisdiction”*

Some of the contemporary scholars and writers of international law consider

the doctrine of extraterritoriality as a fiction and believe that it is near to be

®Muhammad Basheer Ismail, Islamic Law and Transnational Diplomatic Law, 1st
Edition,{ London:Palgrave Macmillan , 2016), 82.
9], Crag Barker, [nternational Law and International Relations, (London:
Continum, 2000,)}, 162. Can be Read at:
https://books.google.com.pk/books?id=IELUAwWAAQBA]&printsec=frontcover#
v=onepage&q&f=false accessed on 30-11-2016,
° As well as it is a limitation and a kind of interference in the doctrine of sovereignty.
Francois Pietri was ambassador of France to Spain, had been minister of few
ministries and lawyer by profession.
2 Douglas Howland, International Law and Japanese Sovereignty, The Emerging
Global Order in 19"’ Century, (London Palgrave Machlllan 2016) 61. Can be Read at:
b g A

bout%2ot t i % of%zo ba ador —f'l accessed on 18-01-2017.
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abandoned in international law “The fiction of extra-territoriality is abandoned in

international law”,

1.2.3 The Theory of Functional Necessity:

The theory of functional necessity presents that in order to perform the functions of
the diplomats efficiently there shall be no compulsion on them from receiving state
as the Grotious says, “An ambassador ought to be free from all compulsion in order

that he may have full security”*

To answer the question that why the people in t.he‘ past granted partial
immunity to the diplomatic agents, Ogdon mentions, “Rules and regulations
governing the sanctity of public diplomatic agents and recognizing some kind of
immunity are found among remotely located peoples”?. In addition, such rules can
be justified on the doctrine of necessity of diplomatic relation; he concludes his

statement by saying that:

These practices of ancient people in different periods and under péculiar
circumstances exhibit a fundamental relationship between the function of
the embassy and the reason why diplomatic immunity was allowed to thrive.
Embassies were dispatched upon missions of the greatest import in the life
of the receiving as well as the sending political organism. The importance of
embassy seems in itself to have been reason enough for receiving and

BMuhammad Munir, “Immunity or Impunity: A Critical Appraisal of the Immunity
of Diplomats in International Law and its Status in Shariah”, Journal of Law and Society”,
Vol, xxii, no.35(2000),39-57, 42.

4], Craig Barker, the Protection of Diplomatic Personnel, p 48. Can be Read at:

https://books.google.com.pk/books?id=siGgCwAAQBA]&printsec=frontcover#
v=onepage&q&{=false accessed on 24, 11, 2016.

 |bid, p31.
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ambassador, for communicating with him and for allowing him freedom to
return with a message to his native camp®

According to Grotius's principle regarding the immunity “Omnis Coacti Abesse a
Legato Debet”, (all compulsions should be removed from ambassador) the Paul
Guggenheim states that “it was in the collective interest of international relations

©

that diplomatic representative enjoy certain immunities and privileges™7,

Therefore, for such purposes the international law commissions took in
consideration the guidance of all these theories, of functional necessity,
extraterritoriality, and representation of the sovereign, of the ancient jurists while

making the Vienna Convention on diplomatic relations.

In order to represent the independent states, there shall be no fear on them
regarding the civil and criminal jurisdiction and the immunity is required for them
under the functional necessity theory, thus, there will be no interference in the

relation of independent states®,

Also in the Vienna Convention on Diplomatic Relation has taken in its
preamble the functional necessity theory where the-immunity is referred to be due

to the functions of diplomatic missions’ functions and not for the diplomatic

26 Tbid.
7 B.S Murty, The International Law of Diplomacy, The diplomatic Instrument and
World Pubhc Order, (U.S.A: New Haven Press, 1989) 343 Can be Read at:
://books. . b
nepage &g&f false Accessed on 19, o1, 2016
*®David b, Mechaels, International Privileges and Immunities,
(HagueNetherlands:Martinus Nijhoff, 1971).

9
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1.3.3 Immunity of mission’s premises, property and archives:

The premises of the mission shall be inviolable and the agents of receiving state will
not enter it except by consent, and the receiving state shall take appropriate steps
to protect the premises, also the means of transport of the mission will be immune

search, requisition, attachment and execution.4°

The archives and documents of the mission shall be inviolable at any time and
wherever they may be, and it is common between convention on diplomatic
relations, convention on consular relations, and convention on special mission#, In
addition, the diplomatic bag shall not be opened or detained+* The i:)ersonal baggage
of a diplomatic agent shall be exempt from inspection®, unless there are serious
grounds for pfesuming that it contains articles not covered by the exemptions, such
inspection shall be conducted only in the presence of the diplomatic agent or of his

authorized representative.

1.4 Comparison between the Two Jurisprudential
Concepts:

Below, there is a brief comparison between the jurisprudential concepts of in Islamic

Law and western laws:

4°Art.22, VCDR 1961, .
“#Muhammad Munir, “Immunity or Impunity: A Critical Appraisal of the Immunity of
Diplomats in International Law and its Status in Shariah”, 43.
4“Art.27 VCDR, 1961.
BArt.36, VCDR, 1961.
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In the Islamic law the sovereignty belongs to the Allah Almighty only:

)

“Sovereignty in all its aspects, is only to God, he alone is the creator and the real
ruler of this universe therefore to him belongs the sole right of being the sovereign
over all this creation”, and the human is his representative of sovereign in the

earth.

Almighty Allah says: “Behold, thy Lord said to the angels: "I will create a
vicegerent on earth.” They said: "Wilt Thou place therein one who will make
mischief therein and shed blood? Whilst we do celebrate Thy praises and glorify Thy

holy [name]?" He said: "I know what ye know not”47

Almighty Allah says to that Prophet Dawud:

O David! We did indeed make thee a vicegerent on earth: so judge thou
between men in truth [and justice): Nor follow thou the lusts [of thy heart],
for they will mislead thee from the Path of Allah: for those who wander
astray from the Path of Allah, is a Penalty Grievous, for that they forget the
Day of Account*®,

The above verse proves that the sovereign is only Allah and the man is his
representative. Like the Prophets are representatives of sovereign, who are also

liable for the actions & wrongs if they commit it against others, and there are many

4 Unlike the concept of sovereignty of contemporary international law which is
the creature and result of the Westphalia treaty 1648.

46 Sayyid Abul Ala Maudidi, The Islamic law and constitution, translated by
Khurshid Ahmad, (Lahore: Islamic Publications Public Lmtd), 212.
47Abdullah Yousuf Ali, The Holy Quran, Surahal-Noor, SuraAl-Bagara,Verse3o, 2

48Abdullah Yousuf Ali, The HolyQuran, Surah Saad, verse 26, p228.
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who wanted to see my friend in paradise he shall look to this person

@

49

The above Hadith is witness and proof for any kinds of liability of representative of
sovereign as the Prophet (p.b.u.h) clearly says that take Qisas from me if any of you have it
to take it from me. Ukasha who stood to take it, but he pardoned it after he delayed to take
Qisas from the Prophet (p.b.u.h), the Prophet gave him two options either to take Qisas or
to pardon, then he pardoned, so the Hadith shows that even the Prophet (p.b.u.h) who is

the representative of sovereign in Islamic law can be sentenced under Islamic law.

ii- In another incident, the Prophet (P.B.U.H) was distributing the booty,
a person came, and the Prophet unintentionally injured the face that
person slidely, the Prophet told him that come and take Qisas, and

then he said that I pardoned O! Prophet. 5°

The Hadith is proof of the liability and equality of even the representative of
Sovereign before the law in the Islamic law judicial system as the Prophet (p.b.u.h)
clearly hears his complaint and then decides to come and take Qisas and he pardons

him.

iii-  In another incident which took place in the Khilafa of the Ameerul

Mumineen Omar (R.A) and said: “O people! [ saw a male and female

49Al-Tabarani, Sulaiman Bin Ahmad, Almujam al-Kabeer, VOL.3 (Cairo: Maktaba
Ibni Taymiyah,), 54-56.
3°Imam Majd al-Din al-Mubarak Ibn al-Athir, Jami' al- Usul fi Ahadith al-Rasul ,
VOL.1i1, Hadith 8833, (Kuwait: Maktaba Darul Bayan), 257.
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In addition, if such T‘azir involves fully the right of Allah then there will be no

@

pardon in it."s Moreover, there are a lot of ‘Ahadith, which denote the above:
Narrated Aisha, Umrmul Mumineen: “The Messenger of Allah (#) Said: Forgive the
people of good qualities their slips, but not faults to which prescribed penalties
apply”.So there can be pardon in cases of other than Hudood as the Hadith above

denotes that.

‘Abdullah reported:

The Messenger of Allah (%) distributed spoils (of war). Upon this a person
said: This is a distribution In which the pleasure of Allah has not been
sought. I came to the Messenger of Allah (#) and informed himi in an
~ undertone. He (the Holy Prophet) was deeply angry at this and his face
> became red till I wished that I had not made a mention of it to him. He (the
Holy Prophet) then said: Moses was tormented more than this, but he
showed patience™.

It means that the case of misbehavior/misconduct, which happened with the Prophet

(p.b.u.h), he pardoned it, and there can be pardon to Mustamnin and Dhimmi too.

Al-Zubair quarreled with a man from the Ansar because of a natural
mountainou$ stream at Al-Harra. The Prophet (%) said "O Zubair! Irrigate

U51bid 124125,

u6Sunan Abi Dawud, Book of Prescribed Punishments (Kitab al-Hudud),
Hadith# 4375.

Translation Taken from:https://sunnah.com/abudawud/40/25 Accessed on o5-
12-2016.

"Sahih Muslim, The Book of Zakat, Hadith# 1062. Translation Taken from:

https://sunnah.com/muslim/12/185 Accessed on 05-12-2016,
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(your lands and the let the water flow to your neighbor The Ansar said, "O
Allah's Messenger (¥) (This is because) he (Zubair) is your cousin?” At that,
the Prophet's face became red (with anger) and he said "O Zubair! Irrigate
(your land) and then withhold the water till it fills the land up to the walls
and then let it flow to your neighbor.” So the Prophet (&) enabled Al-Zubair
to take his full right after the Ansari provoked his anger. The Prophet (%)
had previously given an order that was in favor of both of them Al-Zubair
said, "I don't think but the Verse was revealed in this connection: "But no,
by your Lord, they can have no faith, until they make you judge in all
disputes between them"®

The Hadith denotes that the Prophet did not punish the person who used unfit/unsuitable
words to the Prophet (p.b.u.h), and’misbehaved and did not obey the judgment of the
Prophet (p.b.u.h), but the Prophet (p.b.u.h) pardoned him. Because he did not punish him,
the Mustamin especially the diplomat can be pardoned in similar cases because he is a guest

and under special protection of law.

2.9 Compatibility between Islamic Law and Interndtional law:

The compatibility of between Islamic law and international regarding different immunities

is discussed below:

2.9.1 Material Inmunity in Islamic Law and International Law:

In the Islamic law, there is a general text of Quran and Sunnah, which forbids

entering the premises/houses of the people. Quran says: “O ye who believe! Enter

18 Sahih al-Bukhari, Prophetic Commentary on the Qur'an (Tafseer of the
Prophet (pbuh), Hadith# 4585. Translation Taken from:
https://sunnah.com/urn/179150 Accessed on os-12-2016.
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not houses other than your own, until ye have asked permission and saluted those

in them: that is best for you, in order that ye may heed [what is seemly]”s.

The verse is explained further in one of the Hadith of the Prophet (p.b.u.h):
The Prophet (p.b.u.h) says: “Allah has not permitted you to enter the houses of the
people of the Book without permission, or beat their women, or eat their fruits when

a

they give you that which is imposed on them”™=*

It is understood from the Verse/Hadith above, that the entrance to some ones
house/property is not allowed in ordinary situation and it is the general guidance
for Muslims not to do so. Therefore, there can be no entrance in the
premises/house/property of Mustamin too, but in extra-ordinary situations; there

can be exception for entering so under the doctrine of necessity.

The material immunity, which include Premises like embassy, houses of
diplomats, archives, documents, baggage from inspection, should not be used
against the receiving state. As in Iraqi embassy 1973 case, as the Pakistani forces
entered the Embassy, which was also against the 41(3) of the diplomatic relation
article which says that the premises should not be used any matter incompatible

with the provisions of the convention, and the Islamic law would take the same

"Abdullah Yousuf Ali, The Holy Quran, Surahal-Noor, Verse 27, 171.
“*Alama Al-Manawe, Faiz al-Qudus Sharh al-Jami al-Sagher, V3, (Beirut: Dar al-
Marifa 1972}, 146. Can be Read at:

https:

v-gngpage&g&fwt’glg Accessed on 05 12-20:6
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stance. As in the Islamic law, we do not have principles of giving any harm to others

G,

nor shall we receive any harm from them.

a- “There is neither injury nor return of injury”:

Yahya related to me from Malik from Amr ibn Yahya al-Mazini from his father
that the Messenger of Allah, may Allah bless him and grant him peace, said,

"There is neither injury nor return of injury.*
b- “Warding off the evils is first from catching the benefits™22,

After considering above legal maxims which are basically Ahadith of the Prophet (
p-b.u.h) nor shall the citizen and the security of state receive any threat from them

nor shall the receiving state and its nationals give them any harm, so that their

Wi

premises, baggage, vehicles shall be checked if the situation wanted that and there

is necessity for it.

2.9.2 Financial Immunity in Islamic Law and International Law:

The principle of reciprocity can be used regarding financial immunity to the
diplomats in Islamic law, if they use it in financial immunity to the diplomat of a

Muslim state in their countries. Then the Muslim state shall also use it with them,

“'Wahbah al-Zuhaiyele, Nazryah al- Dhaman,( Damascus: Dar al-Fikr, 2012) ,
221-222, .
Muwatta, Imam Malik, Books of Judgements , Hadith# 1435. Translation Taken
from:

https://sunnah.com/urn/514340 Accessed on 07-12-2016.

http://www.alukah.net/Shariah/0/87689/ Accesssed on 07-12-2016.
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CHAPTER 111

Immunity in the Growing Trends of International Human Rights
Law

3.1 Introduction:

international law keeps on changing, and some recent changes which are very
> special regarding immunity are of much importance, it will be discussed whether
the recent growing trends and norms in international law are against the existing
law regarding immunity or not, and whether there is éxact practice of what the

international law requires it or not.

This chapter has two big parts, first part deals with the accountability of
diplomats in the courts of U.S.A, part two deals with the international tendencies in

the international human rights law regarding all kind of Immunities.

60
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3.2 Accountability of diplomats in U.S.A:

The U.S officials have declared formally that the diplomats or other nationals
shall be held responsible for trafficking and other crimes. Hillary Clinton stated on
one of the official meetings “ whether they are diplomats or national emissaries of
whatever kind we all must be accountable for the treatment of the people we
employ” thus And it is now easier than before to make the diplomats resbonsible
with the need of time'4. In addition, the congress passed TVPA (trafficking and
violence protection act) 200owhich established new penalties for human trafficking
in U.S, it also allowed the trafficked domestic workers to pursue the civil cases

against the diplomatic abusers's,

A
3.2.1 Diplomatic Inmunity in the Courts of U.S.A:

There were many criminal cases in the different courts of U.S.A against the
diplomatic missions involved in different kinds of crimes, and the court has
responded to most of them, and the implication of criminal prosecution of
diplomats and foreign officials and giving remedies to the plaintiffs have raised

questions regarding the diplomatic immunity.

4 Martina E. Vandenberg & Alexandra F, “Human Trafficking and Diplomatic
Immunity: Impunity No More?,” The Journal of Intercultural Human Rights Law Review,
vol.7, 11/28/2012, 78-79.Can be Read at:

http://www.htprobono.org/wp-content/uploads/2014/04/Diplomatic-Immunity-

Article-St-Thomas-1.pdf accessed on 26/12/2016.
115 1bid P g6.
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The complaint alleged the al-Homoud and Zainab for restricting the victims
from moving and travelling and were provided little food, for not moving and
travelling, they both had withheld the payment of wages to the victims, and they

had taken from them their cell phones, passports and visas.

On May 30, 2015 the department of homeland security, immigration and
customs, enforcement homeland security investigations, arrested the defendants in
Texas and appeared before U.S magistrate judge John Primomo in San Antonio.
After that, al-Homoud pled guilty to visa fraud and his wife pled guilty for failing to

report knowledge of a felony.

After the conviction, the defendant Al-Homoud was senteI;céd to 5 years
supervised released probation and immediate removal from U.S.A., his wife was
sentenced to 3 years probation, and immediate removal from U.S.A. there was
restitution in amount of 120000 U.S dollars. They departed United States of America

on 2. 10. 2016 and diplomatic immunity was never raised as a defense'’.

3.2.2 Parking Fines on the Streets of U.S.A. to Diplomatic Missions Vehicles
and Its Implication on Material & Financial Immunity:

“http.//freedomnetworkusa.org/wp-content/uploads/2012/05/FINAL-Letter-to-
Secretary-of-State-re- Suspens:on of-Qatar August-2016. pdf', accessed on 2511212016
fici

gngagmg-f’orcgd labor Accessed on 25/12/2016
63




One of the formal speakers of New York says that the diplomats have to pay

3
Qﬂ
the parking tickets and obey our laws and the foreign minister of Russia replies to
this case where a Russian diplomat’s car was given a car parking fine that:
L TR
a We believe this is a violation of international principles and the norms of
»*"ﬁi‘:i international law as well stipulated in the opinion of legal advisor of the
i United Nations, it is creating many problems to us and certainly the
T conditions for diplomats in New York becoming much worse than the UN

capitals™®

Therefore, it has a direct effect on the diplomatic immunity where they have

F——
s .

personal and material immunity for the things used for their own benefits and

interests.

G,

3.2.3 Russian diplomats and the recent U.S.A presidential elections:

The Russian diplomats were warned that they would face criminal

| prosecution of they had attempted to control the presidential elections the Russian
,‘:. embassy said: “We received mostly negative responses, including threats that our
interest and presence at polling stations could be seen as a criminal act.” The
Russian Embassy also noted, “Some local authorities we approached coordinated

*

their negative decision with the federal government.”

128 AP Archive, “NEW YORK: DIPLOMATS ARE NO LONGER IMMUNE FROM
PARKING FINES”, (July, 21, 2016), USA, Retrieved from
https://www.youtube,com/watch?v=6PXwNFS-yml Accessed on 26/12/2016.
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after that the trials of ICTR and ICTY are one of the best examples for trials against

persons/states holding sovereign immunity.

3.3.1  United Nations Charter:

United Nation came into existence after World War Il and that was due to the failure
of League of Nations that failed to avoid occurrence of wars, soon the United Nation
established the victorious powers agreed to make rules for organizing and

controlling the world of war hence, they made the charter called the U.N Charter.

The purpose of such Charter was to end the war, resolve the disputes peacefully,
protect the equality and sovereignty of state, promote, and protect social progress

and human rights. It has six main organs, namely:

i- General Assembly

ii- Security Council

ili-  Economic and social Council
iv-  Trusteeship Council

V- International Court of Justice
vi- Secretariat

The U.N Charter talks about many international issues like International world
security and maintaining peace protecting the human rights “promoting
international cooperation in the economic, social, cultural, educational, and health

fields, and assisting in the realization of human rights and fundamental freedoms
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iv-  Convention on the Elimination of Discrimination against Women

V- Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

vi-  Convention on the Rights of the Child

vii-  International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families

viii-  Convention on the Rights of Persons with Disabilities

ix-  International Convention for the Protection of All Persons from Enforced
Disappearance
X- Other declarations and conventions dealing with such matters as

discrimination, genocide, slavery, and social welfare, progress and

development
Moreover, there are treaty bodies/ committees of every convention:

i- Human Rights Committee created by ICCPR.
ii- Committee on Economic, Social and Cultural Rights treated by the
ICESCR

iii- Committee on the Elimination of Racial Discrimination by (ICERD)

iv- Committee on the Elimination of Discrimination against Women created
by CEDAW
v- Committee against Torture, created by CAT and Other Cruel, Inhuman

or Degrading Treatment or Punishment
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vi- Subcommittee on Prevention of Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment by OPCAT

vie-  Committee on the Rights of the Child, created by CRC

viii- Committee on Migrant Workers, created by (ICRMW)

iX- The Committee on the Rights of Persons with Disabilities created by

CRPD%¢

Moreover, the human rights reports are properly submitted according to the rules
laid down in every convention. Every state is obliged to show in thé report what it
has done to the implementation of the rights given by the treaty/convention in their
legislations, policies and other social campaigns, within specified time. In addition,
there is proper ask and answer session by related commission,v concluding
observations, remarks are given, and further advicé for compliancé is made for the
states'37 Also all the states are required by U.N charter and other treaties to
incorporate such coniventions in their laws and give them formal recoghiition in their

legal system and constitution.

Therefore, whenever there is this such kind of vast system for protection of

human rights and there is Jus Cogen on such rights then why when such rights are

136 E. Steinerte R.M.M. Wallace, “United Nations protection of human rights”, Published by
the University of London Press , University of Landon, (2009) 14-15.

7 https://www.unesco.de/c humanrights/l.php accessed on 12.05.2017.
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