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ABSTRACT

Child abuse is a very threatening phenomenon which is practiced in the
entire world without any exception. The present study compares rules and
mechanisms of International Law and Islamic Law for the noble purpose of
prevention of the child abuse. Pakistani Law is also a part of the thesis to
compare it with International and Islamic Laws. Actually, the child is very
easy to be abused and the abusers take full advantage of this situation. The

thesis deals with these issues and divided into five chapters.

The first chapter is an introductory. It includes the necessary aspects for the
research in the hand. Examples in this regard are the status of child and the
issue of his legal capacity, kinds of child abuse and its effects on the child’s

life and the society.

The second chapter devoted for International Law. After the historical
evolution of the international instruments on child rights, the chapter
evaluates the International Law mechanism to prevent child abuse. For this
purpose three conventions have been selected. After that, it analyzes
different abuses separately in the lights of International Law and its

methods.

XX11



The third chapter expounds the Islamic Law, its rules and mechanisms to
prevent the child from abuse. Subsequent to historical growth of Islamic
instruments on the subject, it appraises the mechanisms of Islamic Law and
the international Islamic instruments at present. It follows to examine many

abuses independently taking into account the Islamic Law.

The fourth chapter ponders the Pakistani Law and its mechanisms in
prevention of child abuse. It evaluates the provisions of important Pakistani
Laws that protect the children, several abuse practices in Pakistan and the
methods to stop them. Moreover, it talks on some governmental

departments and private organizations that do effort and attempt to protect

the children.

The fifth chapter is a comparison among aforesaid three legal systems. It
determines general differences and the specific difference on the kinds of
abuses separately. Lastly, the thesis ends with important conclusions and

recommendations.

At the end, the research is; no doubt, a human endeavor. I tried my level
best to accomplish the task in a better way. However, the mistakes and

oversight are highly possible being a human work. What I can say is that
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what is accurate and veracious in this human work is from the blessing of

Allah Exalt and what is inaccurate and erroneous is from me and the Satan.

May Allah Al-Mighty lead me towards truth and direct me to what he
loves. May Allah, the Gracious make my research sincere and only for His
generosity and kindness. May Allah Exalt make this human work favorable
and beneficial for the researcher and the reader. No doubt, Allah is the

listener of the supplication.

USMAN RAFIQ
PhD-Shari‘ah (Islamic Law & Jurisprudence)
Reg. No. 13-FSL/PhDI]J/F10
23-04-2018
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INTRODUCTION



Introduction, Importance and Significance of the Research

All the human beings have respect and dignity. Children are emergent
human beings who are weak and vulnerable. They have the right to be
brought up free from abuse but being innocent, they may not be aware of
their rights; the way to protect themselves or how to deal with a situation
injurious to them. It is the reason that they are being abused very easily.
The child abuse became a world problem because children face abusive
treatment every moment everywhere, and Pakistan is no exception. Truly
speaking, child is an independent person, and is not property of anyone. He
has right to grow freely without any kind of fear, only then, he become

useful citizen, otherwise burden on the society.

The World Health Organization defined Child abuse or maltreatment in the

following way:

‘all forms of physical and/or emotional ill-
treatment, sexual abuse, neglect or negligent
treatment or commercial or  other
exploitation, resulting in actual or potential
harm to the child’s health, survival,
development or dignity in the context of a
relationship of responsibility, trust or power.'

1

www.unicef.org/tdad/cpmanual3stagel.pdf. Last accessed on 18-04-2017. This is as
defined by the Report of the Consultation on Child Abuse Prevention WHO - 1999. p. 15.


http://www.unicef.org/tdad/cpmanual3stage1.pdf.%20Last%20accessed%20on%2018-04-2017

The Department of Justice, Canada, considers the child abuse as:

“the violence, mistreatment or neglect that a

child or adolescent may experience while in

the care of someone they either trust or

depend on, such as a parent, sibling, other

relative, caregiver or guardian”.?
The reason of this abuse may be an insider like parents or any family
member in a state of anger, frustration or otherwise. Most of the times they
do not intend to hurt their children but abuse is defined by the effect on the

child, not the motivation of the parents, family member or the caregiver. It

may also take place by an outsider in various forms.

Child abuse may be in any form, may be emotional, physical or sexual one.
Depriving a child from proper nutrition is also a kind of child abuse.
Abuses also include, but not limited to, the humiliating punishments;
situations of domestic violence; commercial exploitation including child

labor; gang violence and sexual mistreatment.

Child abuse according to the Canadian Incidence Study of Reported Child
Abuse and Neglect (2003) has been divided into five kinds; sexual abuse,
physical abuse, neglect, exposure to domestic violence and emotional abuse.

The sexual abuse occurs when a child is engaged in a sexual activity. It may

? www.crcve.ca/docs/child_abuse.pdf. Last accessed on 13-04-2017.


http://www.crcvc.ca/docs/child_abuse.pdf

be of any kind, not necessarily being the penetration. In the physical abuse,
a person may enforce a child to engage in a work which may be harmful to
the child or he may be harmed. Neglect is a situation in which child’s
overall development such as physical development and the emotional one
has been endangered due to caregivers’ failure to take proper care of them.
In the domestic violence, it is a case whereby the pictures of violence
between persons who have dear interaction is exposed to the children. This
causes them as they themselves have been abused. As far the emotional
abuse, it is a kind of abuse that shows its effects on the child over time. It

results in behavioral, emotional and mental problems in the child so

abused.’

The child abuse whatever its form was, causes emotional scars, feeling of
worthlessness, loneliness and many other bad effects which a writer may
not be able to give them words. In return, this causes them to be a
paralyzed citizen of their state. Instead of being a sign of the progress and
development for their family, society and the country, they become burden

if treated abusively.

? Ibid.



This increasing child abuse may have many reasons. These reasons may
include negligence of parents and lack of awareness among the children and
the society, but the foremost reason in the opinion of the writer is lack of
proper law and its enforcement and lack of better mechanism than it is

applied by the world in this regard.

Looking towards international legislation, we see that UDHR declared
“motherhood and childhood are entitled to special care and assistance.”
Later on, the “Declaration of the Rights of the Child” also recognized that
the child “needs special safeguards and care including appropriate legal
protection.” The existing “Convention on the Rights of the Child” was
adopted in 1989 by the General Assembly. It is an existing international
document on child rights, largely ratified and considered to be an
international treaty. The states parties are bound to and they submit reports
describing child rights situation every year to the concerned monitoring
authority i.e. Committee on the Rights of the Child, for proper compliance
and for new policies. Other important regional conventions are also

available like African Charter on the Rights and Welfare of the Child,

“SAARC Convention on Preventing and Combating Trafficking in

*UDHR 1948. Art. 25(2).
> Declaration of the Rights of the Child, adopted by the General assembly in 1959.
Preamble.



Women and Children for Prostitution, SAARC Convention on the

Regional Arrangements for the Promotion of Child Welfare in South

Asia.”®

Muslim’s efforts are also available to identify human rights and child rights
based on Islamic teachings. The Organization of Islamic Conference (OIC)
adopted “Cairo Declaration on Human Rights in Islam” in 1990.” In 2005

OIC adopted the “Covenant on the Rights of the Child in Islam”.?

If we see Pakistan, it is also state party to CRC 1989. So, its legislation and

mechanism are also somehow affected by the International Law.

We see The Constitution of Islamic Republic of Pakistan 1973 provides “no
child below the age of fourteen years shall be engaged in any factory or
mine or any other hazardous employment.” In a Constitutional Petition in
the Supreme Court of Pakistan, in the case titled Fiagat Hussain vs.
Federation Of Pakistan' through Secretary, Planning and Development

Division, Islamabad, it was held that the state in terms of Art. 37(a) of the

® http://saarc-sec.org/digital_library. Last accessed on 12-05-2016.

7 This Declaration was adopted in August, 1990 by 19 Islamic Conference of foreign
ministers held in Cairo, Egypt in resolution No. 49/19-P.

8 This covenant was adopted in June, 2005 by 32" Islamic Conference of foreign ministers
held in San‘2’, Republic of Yemen.

’ The Constitution of Islamic Republic of Pakistan 1973, Art.11(3).

' Fiaqat Hussain vs. Federation Of Pakistan. (2012 PLD 224).



http://saarc-sec.org/digital_library

Constitution shall form such policies on the basis of which State shall
promote, with special care, the educational and economic interest of
backward classes or areas. It was also held that under Art. 29 read with Art.
25(A) of The Constitution the Fundamental Rights were required to be
enforced by the State. Especially, article 25(A) of the Constitution; made it
mandatory upon the State to provide the education to the Child of the age

of 5 to 16 years."

There are many other laws as well; direct and indirect that deal with child
abuse issues. Instances are the Employment of Children Act 1991; the Child
Marriage Restraint Act 1929; a bill to amend this law is also introduced in
the National Assembly of Pakistan on August 11, 2009; the Child Marriage
Restraint (Punjab Amendment) Ordinance 1971; the Juvenile Justice System
Ordinance 2000; the Punjab Destitute and Neglected Children Act 2004.
Another example is Pakistan Penal Code which includes sections concerning
crimes against minors like 364-A which deals case of kidnapping a person
under the age of fourteen. A bill titled Protection of Children Act, 2009 is
proposed to be introduced in the National Assembly. Moreover, a good

achievement is that National Commission of Human Rights Act 2012 is

" Tbid.



passed on May 30, 2012 by the Parliament. But, Will these legislations be

able to prevent child abuse?

In spite of raised voices by the human rights activists internationally; the
efforts of non government organizations and international agencies topped
by the United Nations and its Convention on the Rights of the Child 1989,
its recognition by the states parties and the reports submitted by each and
every country time and again describing the situation of child rights, and in
spite of the legislation; direct and indirect, available on child abuse, an
important question arises, why the child abuse increasing rather to finish? Is
it not the failure of the International Law and its adopted mechanism to

prevent 1t?

According to UNICEEF press release, more than 50 per cent of the children
in the world are suffering extreme deprivation due to poverty and war.”” An
example of child abuse which may be stated here is the Zar7 Factories of
Mumbai; the India’s commercial capital, where children from 6-14 years of
age work up to 20 hours a day without weekly holiday. The Zari factory is
a 3m X 3m room where the children have to work, eat, wash and sleep in

their room which has a small washroom in a corner. At the same time they

2 Linda C. McClain, Child, Family, State, and Gender Equality in Religious Stances and
Human  Rights Instruments: A  Preliminary  Comparison, 2009, available at
www.ssrn.com/abstract=1684052. Last Accessed on 15-06-2016.


http://www.ssrn.com/abstract=1684052

are provided food only twice.” A strange number of children each year are
distressed by the emotional, sexual and physical abusers or by the caregivers
who ignore the children under them which makes abuse of the children as

common.

It is very horrible form of abuse against children in United States of
America. It is reported that, almost 20,000 children have been killed by
their family members over the last 10 years in the USA." According to
National Children’s Alliance, USA, almost 700,000 children are abused
annually. In the year 2015, it is estimated to be 683,000 abused children.”
Moreover, according to Department of Justice in Federal Bureau of
Investigation, USA, it is 57 percent of child prostitutes who were sexually
abused. Likewise, 13 years is the general age of entry by a child prostitute
whereby his life expectancy after that is almost 7 years." It is a different
area when these children came as prostitutes i.e. by threatening or when

they were used as juveniles in different crime.

P http://www.wsws.org/articles/2006/jun2006/indi-j08.shtml. Last Accessed on 14-04-
2016.

' Petit, Michael, Why child abuse is so acute in the US, BBC News, October 17, 2011. See
http://www.bbc.com/news/magazine-15193530. Last accessed on 13-04-2013.
Bhttp://www.nationalchildrensalliance.org/media-room/media-kit/national-statistics-
child-abuse. Last accessed on 15-05-2017.

16

https://courts.michigan.gov/ Administration/SCAO/Resources/Documents/Publications
/CWS/AWOLP/FBI-Presentation.pdf. Last accessed on 22-07-2017.


http://www.wsws.org/articles/2006/jun2006/indi-j08.shtml
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About the child labour, Internationally Labour Organization globally says
in 2016 that 152 million were engaged as child labour where 73 million of

those are in hazardous work."

Furthermore, almost 80 million children under the 14 years old are workers

in Sub-Saharan Africa. Obviously, this is the uppermost child labour rate in

the world."

In Pakistan, the rate of sexual and physical child abuse and its cases are in
rapid increase. This is for both boys and girls. The incidents of violence
against and abuse of children are so widespread that any child may become
a victim of abuse of any kind, anywhere and anytime. It is reported by
Sahil, Pakistan, about cases of the major categories of crime. These cases
are: abduction 1455, sodomy 453, rape 502, gang sodomy 268, gang rape
271 and attempt to child sexual abuse 362. Here, the girls are more
sexually abused like the previous year because it has been reported that
2410 girls and 1729 boys were victims of sexual abuse. In a serious crime
where murder of the victim happened after abuse, the report shows that

100 victims were murdered in sexual exploitation cases only. As far the
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abused child age groups among the boys and girls are concerned, utmost
vulnerable is from the age 11 to 15 and second vulnerable is from the age 6

to 10. Moreover, in 2810 cases, the 6759 abusers were involved."

The increase in kidnapping and killing of the young children; both male
and female alarming the society’s situation. An example is the case of Shazia
Masih, a maid who was declared as dead at Jinnah Hospital Lahore in
January 2010. The reasons was reported as the abuse by her employer
namely Chaudary Naeem, former president of the Lahore Bar Association.
On November 22, 2010, the accused was acquitted by Additional sessions
judge Lahore, Ameer Muhammad Khan. Although the first medical report
about body of the girl had confirmed that it had marks of injury caused by
a sharp-edged weapon whereby her skull was damaged, right arm and ribs
were fractured and her nails had been plucked out. But the other report
suggested something else!”® Another example is the issue of Malalah
Yousafzai who was attacked in Swat on Tuesday, October 9, 2012.*' She was
presented with the first National Peace Award by the Pakistani government

in December 2011.

Y http://sahil.org/cruel-numbers/. Last accessed on 16-07-2017.
®http://dawn.com/2010/11/23/prosecutor-has-right-to-seek-penalty-to-his-liking-pml-n/.
Last accessed on 25-11-2010.

?“Dawn”, the news paper of Wednesday, October 10, 2012, front page.

11


http://sahil.org/cruel-numbers/
http://dawn.com/2010/11/23/prosecutor-has-right-to-seek-penalty-to-his-liking-pml-n/

Yet, there are other forms of child abuse exist in Pakistan like Vani*’and

many others about which the proper legislation is lacking.

As far criminal liability of the child is concerned, it was good that the
Supreme Court, in a case titled Sultan v. The State,” granted leave to appeal
to the accused to consider the contention that the accused is entitled to
lesser punishment because he was of age 13 years at the time of incident.”
Talking about Islamic Law, a question arises, is the accused child entitles to

be punished at all?

All these are just examples of the mechanism applied by the international
community to prevent child abuse. But, the observing eye sees that this
problem is in increase. This demands analysis of the present law whatsoever

1S.

This reveals that the topic in hand is rich area for research. It leads to and
demands for analyzing the existing laws, regulations and mechanisms,
applied by the international community to prevent child abuse of each

kind. If the reason is lack of the laws and the rules concerning child abuse,

2 Vani is a customary practice of child marriage in some regions of Pakistan. It depends on
blood feuds between different tribes in the locality whereby a young girl is forcibly forced
to marry a member of different tribe for the purpose to resolve the feuds. But this
customary practice may be avoided if tribe of the girl consents to give blood money.
 Sultan v. The State. (2003 SCMR 494).

*Ibid.
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then what new legislations and mechanism should be adopted? Then, being
Muslims, we believe that Islam provides us solution of everything and non-
abiding the Shari‘ah causes retardation of the Muslims. If this is the case,
then what about the available legislation, is it in conformity with the
Islamic Law? If not, how to make it in conformity with it. On the other
hand, if there are deficiencies, those must be filled on the basis of Shari‘ah;
Islamic Law, because the history is a proof that a society that Implements
the true Islamic Law, reaps its fruits in shape of prevention of crimes, and

blessing of peace and stability.

Actually, Shari‘ah has five objectives namely to preserve the religion 1.e.
Islam, to preserve the person i.e. the human being, to preserve the intellect,
progeny and property. Any act in contradiction to these objectives is
considered contrary to Islamic Law. Importantly, prevention of child abuse
belongs to all these objectives. Abuse is contrary to religion because it does
not allow the abuse at all; contrary to person because it may result to
abnormality or death of the child; contrary to intellect because it may
damage the intellectual power being passing through terrible situations;
contrary to progeny because the abuse injure and harm the offspring in any
form whatsoever; contrary to property because it may cause unfair earning

through exploitation...etc. These are just some examples. However, child
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rights and prevention of abuse are mainly related to preservation of person

and progeny.

The Constitution of Islamic Republic of Pakistan 1973, being Constitution
of an Islamic state, tells that no law can be made repugnant to the teachings
of Islam.” Believing Islam as a complete code of life, Muslims’ success is
only to follow Islam. Then the Non-effectiveness of the existing law or
mechanism may have its reason not being in conformity with Islamic Law

concerning child abuse prevention.

Keeping in view all the above facts, this research analyzes International Law
and Islamic Law on the issue of child abuse prevention by comparing the
both. It also expounds the Pakistani Law in this regard. Moreover, the
present research helps the legislature, local governments, law enforcing
agencies, the judiciary and overall the legal mind to understand the issue of
child abuse; flaws and deficiencies in the existing laws and mechanism in
this concern. This research also proposes that how to fill the gaps in the
existing law and to make it in accordance with injunctions of Islam. The
current study is beneficial for establishing best found policies, resulting

legislation and ultimately their enforcement.

» The Constitution of Islamic Republic of Pakistan 1973, Art. 227.
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Thesis Statement

Abuse of children and violation of their fundamental rights transpired into
habitual practice in a horrible form all over the world. Unfortunately, this
continues in the presence of International Law and its mechanism to save
the children. Inversely, other side is that Islamic Law has the capability to
solve all the human lives’ troubles. It can better assist, facilitate and improve

the international mechanism making the world healthy for children.

The following questions are emerging from this statement:

1) What are the international documents that prevent child abuse?

2) Whether the mechanism provided by the International Law to
prevent child abuse is effective?

3) How Shari‘ah provides protection to the child from abuse?

4) How much effective is the ratification of International documents
for the enactment of laws in Pakistan regarding child abuse?

5) Whether Pakistani laws for the prevention of child abuse meet the
globally recognized standards?

6) Whether rules and mechanisms of International Law are compatible

with Islamic Law in prevention of child abuse?
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7)

What are the gaps in International Law and Pakistani Law that can

be filled by Islamic Law?

Hypothesis

The research determines the following hypothesis:

The Law and mechanism adopted by the international society to
prevent child abuse is appropriate / unsuitable.

The International Law and its mechanism with regard to the issue of
child abuse are certain / ambiguous.

Ratification of the international documents has influence / no
influence on the enactment of laws in Pakistan on the issue of child
abuse prevention.

Pakistani Laws that prevents child abuse meet / do not meet the
standards of International Law on child rights.

Pakistani Law on prevention of child abuse is / is not compatible
with the Islamic Law.

International Law is compatible / not compatible with Islamic Law

in prevention of child abuse.
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Objectives of the Research

This research work aims to the following objectives:

1)

To clarify whether current International document and treaties are
enough to prevent child abuse.

To see the effectiveness of the mechanism adopted by the
international community to prevent the child abuse.

To compare International Law with Islamic Law on the issue of
prevention of child abuse.

To ascertain the compatibility of International Law with Islamic
Law.

To see the compatibility of Pakistani Law with International Law.
To find the compatibility of Pakistani Law with Islamic Law.

To identify the flaws in the currently applied Laws, documents and
mechanisms regarding prevention of child abuse and to offer suitable

amendments based on the Shari‘ah (Islamic Law).

Literature Review

There is enough data available which are used as helping material for the

thesis. The follows is some of the literature in this concern:
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There are books and articles which talks about general human rights like
the book: “The International Law of Human Rights” by Paul Sieghart. It is a
book in human rights which speak on them as general. Certain data tells
about the Islamic perspectives on Human Rights like “Hugiiq al-Insan fi al-
Islam” by Dr. Ameer Abdul Aziz. Other important book is “Islam and
Human Rights in Practice: Perspectives across the Ummah”, edited by Shahram
Akbarzadeh & Benjamin MacQueen. In this book various issues concerning
human rights in different regions of the Muslim world are discussed.
Another significant book is “Hugiq al-Insan bain al-Shari‘ab al-Islamiyyah

wa al-Fikr al-Qanuni al-gharbt” written by Dr. Muhammad Fathi "Uthman.

There is literature which specifically treats the subject of child rights from
both conventional and Islamic perspectives. Talking about international
perspective, the book “doing better for children”, published by Organization
for Economic Co-Operation and Development™ is a good example where

children stages of life are discussed in detail.

Clarifying the Islamic perspective are, for instance, book in Urdu language
“Hugquq-e-Aolad (Aulad Kay Huqiq aur Terbiat ka Sunnat Tarigah)” by

Aalam Faqri, and “Higiq al-Awlad fi Al-Shari‘abh wa al-Qanian” by Badran

*QOECD is a forum of governments of 30 democracies, whereby they work together to
address the economic, social and environmental challenges of globalization. It’s
headquarter situated in France.
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Abul ‘Ainayn talks about child rights from Islamic perspective. There is an
important classical figh book but discuss only the child rights in different
chapters of the Islamic Law. It is “Abkam al-Sighar” written by Muhammad

Astrushni.

All these child rights books whether conventional or Islamic, contain

general and social rights of children leaving the legal point behind.

There are books; articles and reports which discuss the issue of child abuse
whether talk on specific abuse or general abuses, or the effects of the
exploitation; which treat the social perspective not the legal one. These are
such as, the book “Physical Punishment in Childhood: the Rights of the Child”
by Bernadette J. Saunders and Chris Goddard. It was published by John
Wiley & Sons, 2009. It talks about impacts of physical Punishment on the

child in his childhood.

Examples of articles are “Protection of Children from Exploitation, Abuse and
Violence through Legal Reform: The Child Protection Bill, Pakistan” by Riffat
Sardar; “Child Soldiers, Slavery and the Trafficking of Children” by Susan W.
Tiefenbrun; “Protecting Children from Exposure to Domestic Violence: The
Use and Abuse of Child Maltreatment Statutes® by Lois A. Weithorn. It

specifies the talk on domestic violence. “Supporting Maltreated Children:
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Countering the Effects of Neglect and Abuse” by Bruce D. Perry. It mentions

the negative effects on the abused children life.

“Child Maltreatment 2014” is a report about US on children victims of
different kinds of exploitations. The report has been prepared by US

department of health and human services and Children’s Bureau.

A document “Children in Islam: their Care, Upbringing and Protection”, was

prepared jointly by UNICEF and Al-Azhar University.

There is very important book written on the issue of children rights and
their protection ie. ‘Rights of the Child in Islam: Theory, Mechanism,
Practices and Convention on the Rights of the Child” by Muhammad Munir,
where the author contents different issue of children rights and their

protection.

Data have been written on children rights on regions basis. Like,
“Children’s Rights in Africa: An appraisal of the African Committee of
Experts on the Rights and Welfare” which describes picture of children
rights in Africa only. It was LLM thesis by Ruth Esemeje, University of
Pretoria. Other example is “Child rights’ convention and its implementation”

by Ravinder Rena. It specifically talks on the situation of children in Africa
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and India by saying that in these two areas, the children vulnerable towards
their social, political and economic life. Likewise, “Commercial Sexual
Exploitation of Children” this is a report prepared by Save the Children

about the transport industry of Pakistan.

Very importantly, so many books are much available on Figh where all
chapters of Islamic Law have been written by the Muslim Jurists which
contain children rights scattered in several chapters. These are
comprehensive in their nature include different aspects of children rights

and protection of children from abuses.

Only some examples may be quoted here, like, “@l-Hidayah” by Al-
Marginani; “al-Mudawwanah” by Imam Malik bin Anas; “al-Umm” by
Imam al-Shafi‘t, and “a/-Mughni” by Ibn Qudamah. These contain Islamic
law as a whole which includes different aspects of children rights and
protection of children from abuses in different parts of them. For example,
the parts of kitab al-nikah, kitab aljinayat, kitab al-wilayah, kitab al-
warathah. In the modern era example of figh book which is comprehensive
and brief at the same time is “Mawsi‘at al-Figh al-Islami Al-Mu asir” by

‘Abdul Haleem ‘Awais.
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Further to this, there are many of the International Instruments, Islamic
Laws and Pakistani legislations. All these are huge in number. Some of
them may be quoted here. UDHR 1948; the UNCRC 1989 along with its
three Optional Protocols; ILO 138; ILO 182; CRCI 2005; CDHRI 1990;

ACRWC 1990 and two conventions by SAARC.

As far Pakistani Laws are concerned, we have many laws, acts which may
be subjected to analysis. They deal specifically with a form of child abuse.
These are like Employment of Children Act 1991; the Child Marriage
Restraint Act 1929; the Punjab Destitute and Neglected Children Act 2004; the
Juvenile Justice System Ordinance 2000. There are many other laws that
indirectly deal with the issues of children rights and abuses. These are like
Pakistan Penal Codel860; Criminal Procedure Codel898; Qanun-e-Shabadat
Ordinance1984. Some sections of these acts have concern with the issue of

child rights or the issue of child abuses.

The Research Contribution

The literature available is in different dimensions. It is either, general and
social rights of the children or discusses one of the dimensions only.

Likewise, it discusses the conventional, Islamic or Pakistani issues. Some of
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them discuss the law perspective. If it talks about the children abuse, mostly

its consideration is only on specific form of child abuse.

The present study, however, is different from all available literature. This
research attempts to fill the gaps in the form of providing a comparison
between the International Law and Islamic Law with slight touch to the
Pakistani Law on the issue of child abuse. Moreover, it tries to determine
whether International Law and Pakistani Law is compatible with Islamic
Law. Further, the modest study identifies the loophole in the current
scenario’s laws and their mechanisms and seeks to find proper solutions in

shape of better amendments to prevent the children from their abuse.

Research Methodology

A diversity of the comparative and qualitative research methods from
classical Islamic Law and contemporary legal methods are used to complete
various component of this research. Textual methodology is used to
understand Islamic Law that is based on texts of Qur’an, Sunnah, which are
necessary while writing teaching of Islam at start of the topics, then the
classical manuals of Islamic law. The jurisprudential opinions of Muslims
Jurists based on methods of Usil al-Figh (Islamic jurisprudence) are also

important. Their explanation, elaboration and derivation of rulings from
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the Islamic texts have been done using the methods of the textual research
as well. Additionally, the rational methodology is also applied to elaborate
where it deemed necessary. Moreover, there are many issue based on
maslahab (interest) especially where Islamic classical law is silent, so, along
with classical sources of Islamic Law, the modern sources and Islamic
international documents have also been used for implementation of the
Islamic Law in modern time. This is necessary because in International
Law, the researcher applied international documents. Historical facts have
also been applied to find the reforms of Islamic Law on the issue of
prevention of child abuse. Besides that, the pure legal methods will be used
to examine, explain and analyze the legal concepts in a logical way. Social
sciences methods such as descriptive, comparative, analytical research
methods have also been used to study the contemporary reformative
thoughts in Pakistan. Keeping in view the topic of the research, both
primary and secondary sources are consulted. As far as its International Law
and its mechanism to protect children are concerned, they have been
compared and analyzed in the light of Islamic Law and its mechanism.
However, the domestic laws and mechanisms of different countries on the
issue of prevention of child abuse have been referred to in case of need or as

examples only, without subjecting them to analysis, except Pakistani Law
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which is analyzed as possible in the chapter four. It has been compared and
analyzed with International and Islamic Law. While writing the Islamic
Law, proper texts of the Holy Qur’an and Traditions of the Holy Prophet
Muhammad (SAW) are quoted with references along with their translation
in English. Moreover, to translate verses of Holy Qur’an, translation by
Abdullah Yusuf Ali has been adopted. As for the traditions of the Holy
Prophet (SAW), they have been translated either by the writer after
consulting different translations and dictionaries or by the proper quoted
references. Furthermore, the proper transliteration has also been utilized

for the Arabic terms used by the Islamic Law.

Theoretical Framework

Child is facing so many difficulties and suffering problems throughout his
childhood. He is not only deprived of his basic rights rather he is abused in
one way or another. The unpleasant condition does not cease to a specific
area rather compass all over the world and the abuse becomes more horrible
when the caregivers or relatives are the abusers. However, the reasons of
child abuse may differ from region to region or person to person. It may be
the socio-cultural condition of a place. Likewise, economic interest or

financial gain may be a reason. Directly or indirectly, the media is also
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responsible for abuse of the child. As for the forms of abuse, it may differ
from community to community, for example, the children may suffer
mostly in the form of child labour in an area and may others suffer mostly
in form of sexual abuse in another area. The theoretical framework of the
present study is to find out the gaps in International and Pakistan Laws and
their mechanisms in prevention of child abuse to fill them by the Islamic

Law, so that, the world may be save for the weak soul of children.

The formation of United Nations after the Second World War is regarded a
turning point whereby the philosophy and view of the western world
towards the human rights and children rights especially, has begin to
change. A main document adopted by the UN on human rights was the
Universal Declaration of Human Rights 1948 which is considered a
landmark and became base for subsequent human rights instruments.
Although, the first charter adopted on child rights was in 1924 by the
League of Nations, it was revised later in 1948 by United Nations. After
that, the UN assembly adopted its own declaration of the Rights of the
Child in 1959 which is base for the Convention on the Rights of Childs
1989; the ongoing significant convention on Child rights. This convention
leads all the international ongoing policies for the children rights and

prevention of his abuse.
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As for Islam, it has been completed in each aspect of life almost fourteen
centuries before. This means that it has its own special edition of human
rights and child rights; it may agree with International Law and may
disagree. The fact is that Islam ponders on children rights from the pre-
marriage stage of his parents and birth of the child; whether male or female,
is considered good news. As a result, practice of the people of ignorance to
kill their children has been condemned by Islam. After the birth of the
child, it is a compulsory responsibility of the parents to rear their children
and vice versa obligation on the children to respect their older; obviously
according to their developing discriminating power. The classical books of
Islamic Law have already contents the details of Children Rights; however,
due to requirement of the time, Muslim states and organizations made their
efforts and arranged them in form of International Law. So, charters and
conventions have been introduced and passed by them. Cairo Declaration
on Human Rights in Islam 1990 is one of them which points out the human
rights under Islamic Law. Another is Declaration on the Rights and Care of
the Child in Islam 1994 which is considered the first instrument on child
rights by Muslim states. Likewise, Covenant on the Rights of the Child in
Islam 2005 which is like CRC in its formation, however, it is based on

Islam. Mithaq al-Tifl fi al-Islam 2003 which was made part of Mithaq al-
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Usrah fi al-Islam in 2007 is also a significant instrument regarding children

rights.

The thesis also talks about Law of Pakistan which has become party to
United Nations Convention on the Rights of the Child 1989 after one year
of the Convention adoption. At the same time, it is also a Muslim state. So,
according to its Constitution, it cannot act contrary to Islamic teachings. It
means that it keeps itself within the two systems side by side. Talking about
the children rights in Pakistan, its Constitution has the basic provision that
make the child exploitation prohibited. Those provisions help to further
introduction of the laws or the provisions within the laws. Important
examples of the laws are, Pakistan Penal Code; The Guardian and Wards
Act; The Juvenile Justice System Ordinance; The Child Marriage Restraint
Act; The Punjab Destitute and Neglected Children Act...etc. The Private

sector is also working for the welfare of children.

Structure of the Thesis

The main body of the thesis composed of five chapter apart from

introduction, conclusion and recommendation.
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The introduction determines the background, perspective and framework
of the thesis. It consists of the objectives behind the research; likewise, it
anticipates results of the issues created by the research. Research
Methodology is also a component of the introduction. At the end, the

introduction firms the structure of the thesis and its theoretical framework.

First chapter discusses the important topics towards the research. It focuses
on the status of child, the issue of legal capacity, child rights as part of
human rights. These areas were discussed from viewpoints of International
Law as well as the Islamic Law. Moreover, the chapter also talks about
forms of abuse, its several practices and finally, the severe effects of abuse on

the child and the society.

Second chapter explores the International Law on protection of children. It
starts with historical evolution of the children rights. This historical
evolution contents the introduction to international documents on children
rights. Then, the chapter focuses on CRC, ACRWC and struggle at the
level of SAARC for further details of their mechanisms in this regard.

Further, it studies the areas of child abuse separately.

Third chapter highlights teachings of Islam on the rights of children. It tells

the international documents on rights of child adopted by the Muslim states
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or associations. Then, it moves towards their mechanisms and struggle to
prevent abuse of children. Lastly, it examines the forms of child abuse in

separate form.

Fourth chapter expounds Pakistani Law on child abuse prevention. It
identifies the Laws or legal provisions that concern the children rights and
prevention of their abuse. Each kind of abuse is discussed in an independent
way under the legal provisions of Pakistani Law. Further, it highlights the
efforts and struggles that the government and the private sectors have been

playing to protect the children from abuse.

Fifth Chapter is a comparison among the three legal systems; International
Law, Islamic Law and Pakistani Law. It elaborates the differences in their

mechanisms to deal with and take action against the issues of child abuse.

In the last, the conclusion sums up the thesis and provides humble
recommendations for the betterment of the children who are future of the

societies.
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Chapter One

Prevention of Child Abuse: An Introduction

This is a preliminary chapter for the study in hand. It introduces the
required necessary aspects in International, Islamic and Pakistani Laws.
Among others, the chapter argues on the issue of child status and its legal
capacity under the laws, likewise, on forms of child abuse and their

consequences on the child’s life and the society.

1.1  Understanding the Term Child

The word child” denotes to young human beings who is not yet an adult.
This young human being may be a baby or infant. Likewise, it is equally
possible to be a male or female; son or daughter. The dictionaries also
considered offspring and the descendent as child. Moreover, a childish

person; who behaves like a child, is also referred to as child.” An infant is a

¥ Plural is Children.
% See following dictionaries: Webster’s Encyclopedic Unabridged Dictionary; Webster’s
Universal Dictionary & Thesaurus; Oxford Advanced Learner’s Dictionary, s.v “child”.
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baby in its early stage of life under two years of age.” Sometimes it is

extended to seven years of age or even called to unborn child.”

"’ in Arabic which means a baby whether he is

The term corresponds
male or female. A step forward, tifl refers to small of everything in Arabic

language.”” An infant in Arabic language is translated as rad7’i.e. under two

years.

By this, we conclude that the meaning of child is almost same beside the

difference of words in both the languages.

As for the term childhood is considered, it refers to the period of a person
when he is a child. Definitely, this is dependent on the difference of
opinions and the laws on the duration i.e. starting and ending limits of
childhood. This difference will be examined in the lines below; the other

parts of this thesis.

? Oxford Advanced Learner’s Dictionary, s.v “infant”.

*® Oxford English Dictionary (soft copy version), s.v “infant”.

’! Plural is Atfal. The term tifl may also be considered as singular and plural both. See Al-
Sihah T3j al-Lughah wa Sihah al-Arabiyyah, s.v. "Jik".1020341

32 See Mukhtar Al-Sibab, s.v. " < k", Lisan Al-arab, s.v. "Jik",
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1.1.1 Terminological meaning of child in different laws

1.1.1.1 Child in International Law

The talk about terminological meaning of child basically depends on the
period of childhood. Resultantly, whosoever is passing that period of
childhood is considered as child. The CRC” which is the most ratified
convention within the international community defined child as “every
human being below the age of eighteen years unless under the law

applicable to the child, majority is attained earlier”.**

The monitoring body for the Convention i.e. the Committee on the Rights
of the Child, has pushed the States to review the majority age if it is set
below eighteen and to raise the level of safety for all children under
eighteen. After analysis, we see that this definition shows the contention in
the local laws of state parties regarding beginning and ending limit; the

period of childhood in the local laws of the countries.

On the one hand, the definition did not mention the starting point because
the childhood according to some philosophies begins from the moment of

conception and according to others it starts from the moment of one’s

* Convention on the Rights of the Child 1989. [hereinafter referred to as CRC].
3* CRC, Article 1.
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birth. Prior to CRC, the “Declaration of Rights of the child 1959
suggested the beginning of childhood period from the moment of
conception. It is evident from its preamble which says: “the child, by reason
of his physical and mental immaturity, needs special safeguards and care,
including appropriate legal protection, before as well as after birth”.* Also,
it declared that a child is “entitled to grow and develop in health; to this
end, special care and protection shall be provided both to him and to his
mother, including adequate pre-natal and post-natal care.” These sentences,
among others, restrict the validity of abortion because it makes a child
entitled to legal protection and care at both pre-natal and post-natal stages.
However, it seems that drafters of CRC intentionally ignored these words
from inclusion in the CRC. Preamble and an article of CRC contained
general words without specifying the pre-birth stage. It says that the

“United Nations has proclaimed that childhood is entitled to special care™®

and says that “every child has the inherent right to life.””

» It was adopted in United Nations General Assembly Resolution 1386, session 14 on
November 20, 1959.

% Declaration of Rights of the Child 1959, Preamble, Para 3 (hereinafter referred to as
DRC].

7 Ibid. Principle 4.

*¥ CRC, Preamble, para 4.

* Ibid. Article 6 (1).

35



Likewise, the definition did not mention the end of childhood because it is
also not unanimous in the laws of states parties. On analyzing, we see laws
even differ within one country as well depending on different situations and
aspects. For example, age of Legal Capacity in Scotland is sixteen years.
Accordingly, at the age of sixteen childhood ends and the child attains
adulthood and becomes able to do transactions.® But, even under the age of
sixteen he is allowed to enter into a contract commonly entered into by
person of his age.” Although, marriage is also a contract but it is considered
valid even under the age of sixteen.” The Act does not affect the criminal
responsibility of a child.¥ Moreover; which is very important, this Act also

does not affect any right of a person i.e. child, under the age of sixteen.*

1.1.1.2 Child in Pakistani Law

Situation of Pakistani Law is same whereby different ages are fixed for

various matters. For instance, the age of majority is eighteen, with the

* Age of Legal Capacity Act 1991, Section 1(1), Scotland.

1 Ibid. section 2 (1), clause (a). It is important to state that Islamic Law also validates the
transactions of a child from the age of seven to the puberty. See the legal capacity in Islamic
Law.

“ Ibid. section 1 (3), clause (g).

# Ibid. section 1 (3), clause (c). Islamic Law does not make a child criminally responsible. It
begins to makes a person criminally responsible after his attaining the puberty. See the
legal capacity in Islamic Law.

* Ibid. section 1 (3), clause (e). this is closer to the concept of capacity for acquisition in
Islamic Law. See the legal capacity in Islamic Law.
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exception that if a guardian has been appointed for person or property of a
ward, then the age of majority would be twenty one.” Resultantly, any

contract entered into by a child is void.*

Juvenile Justice System Ordinance 2000 also defined child as “a person who
at the time of commission of an offence has not attained the age of eighteen
years.” Looking towards PPC, it states that a child under the age of ten is
free from any criminal liability. A child from ten to fourteen is also not
liable with the condition of his immatureness to understand the nature of

his act.®

For the purpose of marriage, the age fixed originally at eighteen for male
and sixteen for female. Recently, a bill was introduced in National
Assembly of Pakistan to make the eighteen years for both.”’ Subsequently,
we see Punjab Marriage Restraint (Amendment) Bill 2015 defines child as “a

person who, if a male, is under eighteen years of age, and if female, is under

* The Majority Act 1875. Section 3.

% The Contract Act 1872. Section 11.

# Juvenile Justice System Ordinance 2000. Section 2 (b).

* Pakistan Penal Code 1860. Section 82-83, as amended by the Criminal Law (Second
Amendment) Act, 2016, passed by March 22, 2016, section 2 and 3. [hereinafter referred to
as PPC].

* Child Marriage Restraint (amendment) Bill 2014. Section 2 (a). this bill was Introduced in
Tuesday, March 3, 2014. See
http://www.na.gov.pk/uploads/documents/1397730973 450.pdf. Last Accessed on 30-07-
2017.
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sixteen years of age.” In Sindh province Child Marriage Restraint Act 2013
has defined child as “a person male or female who is under eighteen years of

age.a>51

The Constitution of Islamic Republic of Pakistan 1973 prohibits engaging a
child in any kind of employment before the age of fourteen.® Accordingly,
Employment of Children Act 1991 defined child as “a person who has not

completed his fourteenth year of age.”

1.1.1.3 Child in Islamic Law

The term child means in Islamic law a person from the moment f birth till
the time he attains puberty.® All of this period is called childhood.
According to the knowledge of the researcher, there exists no difference of
opinion in the definition of child in the Islamic Law. As for pre-birth stage,

it is called janin who is treated in special and different rules from the rules

*® Punjab Marriage Restraint (Amendment) Bill 2015. Section 3 (2-a). this is Bill No. 15 of
2015 was introduced and passed in session No. 12-sitting on March 6, 2015 as government
bill.

See www.pap.gov.pk/index.php/bills/details/en/20/142.

! The Sindh Child Marriages Restraint Act, 2013. See
http://www.pas.gov.pk/uploads/acts/Sindh%20Act%20No0.XV%200{%202014.pdf.
(hereinafter referred to as CMRA)

>2 The Constitution of Islamic Republic of Pakistan 1973. Article 11 (3).

>> Employment of Children Act 1991, section 2 (iii).

** Ibn ‘abidin, Muhammad Amin, Radd Al-Mubtar ‘la Al-Durr Al-Mukhtar, vol. 3 (Bayrut:
Dar al-Fikr, 1992), p. 612 [hereinafter referred to as Radd Al-Mubtar).
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of childhood in Islamic Law. The lines below discuss end of childhood; the

puberty and its signs.
1.1.1.3.1 Signs of puberty

Puberty is attained in male and female on appearance of certain signs. A
foremost sign of puberty in boy is the ejaculation.” It’s being sign of

puberty is evident from the verse of Holy Qur’an that says:

L Tpaads AT &K JaeNT & 13p)
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“but when the Children among you come of

age, let them (also) ask for permission, As do

those senior to them (in age...””

This verse is an argument that puberty is attained by ejaculation. At this
stage, generally speaking, the legal capacity starts. The Muslim jurists have

reached to consensus on this sign of puberty.

» The act of ejaculating: the moment when sperm comes out of a man’s penis. (Oxford:
Oxford Advanced Learner’s Dictionary, 2003).

% Al-Qur’an 24/59.

> http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf. ~ Last
accessed on 21-06-2016.
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Also, a Hadith of the Holy Prophet (SAW) said:
el go g Bifay i LUl e ABN (o ) gd )"
%My Sia ) gimall (e g oling in

(No responsibility, charge devolves upon
three persons, the one who is sleeping till he
wakes up, the child till he wets dream, and
the mad (insane) till he becomes of sound
mind).

Second sign of puberty is menstruation with regard to women. It is because

Hadith of the Holy Prophet (SAW) said:

M sy umlavua‘m\ Qg gy
“Allah does not accept the prayer of a woman

who has reached puberty unless she wears a

veil.”®°

Actually, this is a proof that a woman is considered under obligation to
perform duties. Obviously, it is known that child is not under any
obligation. Further it has been a consensus that menstruation is a sign for

puberty of a female.*

% Al-Bayhaqi, Abu Bakr, Al-Sunan Al-Kubra, Kitab al-Salah, Bab Man Tajibu ‘Laihi al-
Salah, vol. 3 (Bayrut: dar Al-Kutub Al-‘ilmiyyah , 2003), 118, Hadith No. 5089. [hereinafter
referred to as Al-Sunan Al-Kubra).

* Abu Dawud, Sunan, Kitab al-Salah, Bab al-Mar’ah Tusalli Bighairi Khimar, vol. 1
(Bayrut: al-Maktaba al-'sriyyah), 173, Hadith No. 641. [hereinafter referred to as Sunan Abi
Dawud].

% https://sunnah.com/abudawud/2. Last accessed on 21-05-2016.

1 'Abd al-'lim, Usamah, al-Buliigh wa Atharubii fi al-Figh al-Islami, (Makkah: University of
Umm al-Qura, N.D), 21.
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Another sign of puberty is the pregnancy because it is itself a proof of
precedence of puberty because pregnancy cannot take place without prior

puberty and ejaculation.®

There are other signs of puberty as well, but the consensus has not been

developed on them. It is like germination of pubes.

In case if sign of puberty does not appear, the puberty will be decided by
the age. The majority of Muslim Jurists, the puberty is considered at the age

of fifteen for male and female both.*

On the other hand, Imam Abu Hanifah is of the view that male at the age
of eighteen and female at the age seventeen are considered pubert.” The
reason of early puberty of female is that the female are faster than male in

growth and development.” The two famous pupils of Imam Abu Hanifah

6 Ibid. 19.

% Al-Qazwini, Al-Mubarrar (Bayrut: dar Al-Kutub Al-‘ilmiyyah, 2005), 181. [hereinafter
referred to as Al-Mubarrar]; Al-Bahut, Kashshaf Al-Qina‘ ‘an Mam Al-Igna‘, vol. 3 (Bayrut:
‘alam Al-Kutub, 1997), 147. [hereinafter referred to as Kashshaf Al-Qina‘; Al-Khurshi, Al
Khurshi la Mukbtasar Sayyidi Khalil, vol. 5 (Bayrut: Dar Al-Fikr), 290. [hereinafter referred
to as Al-Khurshi)].

% Al-Mirghinani, Burhanuddin, A/-Hidayah, vol 3 (Egypt: Dar Al-Salam, 2000), 1351.
[hereinafter referred to as Al-Hidayah).

% Ibid. vol. 3, p. 1351.

41



namely Imam Abu Yusuf and Imam Muhammad have the opinion same as

the majority of Muslim Jurists.”

However, the state can adopt a policy in this regard On the basis of maslahah
(interest of the ‘ummah; the nation).” Overall, the thesis does not deal with
this difference. It is because the topic of this research is legislation on child

rights and abuses whatever the period of childhood was.

1.2 Concept of Rights

1.21 Rights as a Legal Term

Importantly, the law is concerned with the rights and duties.®® When we
talk about “right”, two meanings come to our mind. First is the right, just,
true, and correct” which is opposite to the word “wrong”. Second meaning
is the rights held to be justifiable for a person.”® Right of a person is defined
as his entitlement.”" This means that a person; the right holder, is entitled to

have or to receive his right, definitely, within the limits of law. In presence

% Ibid.

 Munir, Muhammad Dr. Righss of the Child in Islam (Islamabad: Igbal International
Institute for Research and Dialogue, ITUI, 2017), 130. [hereinafter referred to as Munir,
Rights of the Child in Islam].

% Fitzgerald, P.J, Salmond on Jurisprudence (Lahore: Manzoor Law Book House, 2010),
298.

% Oxford English Reference Dictionary. s.v. “right”.

7®Ibid. s.v. “rights of man”.

"' Oxford Eng-Arab Dictionary of Current Usage, s.v. “right”.
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of a right, holder of a right has the privilege to demand it from others who

are responsible.

The right generally determined by the laws, traditions, customs and the
ethical codes of the society. In the past, the women, children and slaves

mostly excluded or at least were at bottom in terms of right holders.””

Normally speaking, understanding of concept of rights is the base leading to
formation of the particular government, legal systems and what action is

proper and which are not.

There may be many kinds of rights but importantly they may be divided
into three kinds; natural, moral and legal. Natural right is an interest
recognized by the rules of natural justice 1.e. by what is proper, truthful and
fair. Moral right is the interest recognized by the ethical code of a
community. Legal right on the other hand is the interest recognized by the

law and is created under a law or under a contract”.

72 Robert L. Maddex, International Encyclopedia of Human Rights, Freedoms, Abuses and
Remedies (Washington: CQ Press, 2000), 299. [hereinafter referred to as International
Encyclopedia of Human Rights]. The rule mention about women, children and slaves is
about the western lives and system. It is not about the Islamic system.

73 Avtar Singh, Introduction to Jurisprudence (Nagpiir-India: Wadhwa & Company, 2006),
223.
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Oxford Advanced Learner’s Dictionary is also strengthened the same view
of kinds of the right. It defines “right” as “moral or legal claim to have or

get something or to behave in a particular way”.”*

Jan Garrett has the view that legal right get the force through a proper
legislation but moral rights get their validity through sources other than the
legal rights. More he said is that the contractual rights have their concern
only with the contracting parties which mean that base for contractual
rights is the promise among them”. There are contractual rights as well
which get their force under terms of a contract voluntarily decided by the
parties. Further is that the rights may be a positive or a negative. The
former is to do some act by the government or the individual, getting its
right and the later one requires the government or the individual to refrain
from doing some e.g. all have freedom of religion and the no one can
restrain anyone from choosing nay belief he wants. However, there are
certain restrictions on rights of the people whereby the Law save them. For

example, the peaceful assembly is right of the people but when this

* Oxford, s.v. “right”.
& Jan Garrett, The Concept of Rights, see
www.people.wku.edu/jan.garrett/ethics/rights.htm. Last Accessed on 28/01/2010.
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assembly causes harass other citizens.”” A quote says: “My right to swing my

fist ends where your nose begins”.”

1.2.1.1 Kinds of Legal Rights

Once decided that legal right is based upon some legislation, we see it many

kinds. Some of the important are as follows.

First is Perfect and imperfect right. The former is when there is remedy
available for aggrieved party in case of breach of the rights. However when

there is no legal remedy available, then, it is called an imperfect right.

Another kind of legal rights is rights in rem and rights in personam. Former
is the right against the world at large. The later is the right against a
particular person or persons. Thus, right of a person not to be deprived of
his property is right in rem but right of an owner in rents from tenant is

right in personam.

76 International Encyclopedia of Human Rights, 300.

77 Qouted by Oliver Wendell Holmes, Jr. (March 8, 1841 - March 6, 1935). He was an
American jurist and served as an Associate Justice in the Supreme Court of the United
States from  the  year  December 4, 1902 to  January 12, 1932
http://www.azquotes.com/author/6846-Oliver Wendell Holmes Jr. Accessed on 20-05-
2017; and http://www.biography.com/people/oliver-wendell-holmes-jr-9342405. Accessed
on 20-05-25017.
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The third kind is rights in re propria and right in re aliena. Former are those
rights which are free from all encumbrances and claims of third party. Later
are those rights where any claim of third party is available, such as the case

of lease and mortgage.”

1.2.1.2 Theories of Right

1. Will Theory: It considered the right holder as a small sovereign
which enables the right holder to have power and freedom over
duties that other owe to him. Likewise, he gets the capacity to waive
or forgive the other persons duty. As a result, he has a right to
restrict the public at large from entering to his garden, and also has
right to waive this duty of public at large. In fact, this authority of
enforcing and waiving the right is serving the justification of this
right.”’

2. Interest Theory: According to this theory, the right is considered so
if it is to increase the interest of the right holder. As a result, it exists

just to serve the interest of the right holder. The owner is considered

78 Nyazee, Imran Ahsan Khan, Jurisprudence (Rawalpindi: Federal law House, 2010), 239.
7 Ibid. p. 225.
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owner because the ownership increases the interest i.e. makes him

better off.*

1.2.1.3 Analysis of the Theories of Right

Will theory emphases on the enjoyment of opportunity for the right holder
because if you have a right, it means you have choice to enjoy it and it says
the right holder as small scale sovereign. But there is an issue which
censured the will theory. It failed to explain the rights which cannot be
waived e.g. right of a person not to be slaved. Likewise, we see a very
significant deficiency i.e. it is impossible for the incapables like infants,

children, animals and insane, to have rights according to will theory.

On the other hand, interest theory is always talks on furtherance of interest
of the right holder because this is the purpose of having the right. It accepts
both of these kinds of rights i.e. rights which cannot be waived and rights of
incapables. But interest theory finds it difficult to explain rights of the office
holder e.g. it is legal right of the judge to sentence a convict but this right is

not an interest of judge.

% Ibid. p. 226.
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Importantly, we see that interest theory does not specify the interest which
should be present for validity of the right for the right holder. Also, it is
considered to be a selfish theory as it works to increase interest of the right

holder keeping behind to worry other as well.

Overall, both of the discussed theories give their perspectives of rights

which are helpful for understanding and protection of the rights.*

1.2.1.4 Capacity of Children

Some people are of the view that children are human being lacking the
capacity of adults. So, they should be in the control and direction of their
parents or guardians as the case may be. By this, their proper care and
protection is possible. Other view is that this kind of control or protection
may result to their abuse; it may be of any kind. Moreover, children face
abuse everywhere in the world but the way may be different. For example,
in the western countries children face domestic violence, in the form of the

sexual abuse or pornography. However, they face abuse in the form of

8 www.snappinwrappin.files.wordpress.com/2011/03/will-theory-interest-theory-

coursework-pdf-doc.pdf. Last Accessed on 01-09-2015.
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ignoring or disregard to their rights or as child labor, overlooking their

education.®

Talking about the western world, the children for centuries did not enjoy
their rights; they were considered as property which can be disposed off on
the desire of someone; mostly their parents. They were devoid of the rights
the adults were having like rights to profession and right to domicile.
However, the reformers in the late eighteen centuries and the early nineteen
centuries began campaign for the protection of the children and prevention
of their exploitation whatever its form was, through different laws.
Especially, the advocates of children rights in Unites States of America and
the Europe since late 1880s became demanding to give at least some of the

rights of civil and criminal nature.”

8 Osifunke Ekundayo, “Does the African Charter on the Rights and Welfare of the Child
(ACRWC) only Underlines and Repeats the Convention on the Rights of the Child
(CRC)’s Provisions?: Examining the Similarities and the Differences between the ACRWC
and the CRC”, International Journal of Humanities and Social Science vol. 5, no. 7(1) (July
2015): 143 [hereinafter referred to as “Differences between the ACRWC and the CRC”].

8 Charistine Alice Corcos, “The Child in International Law: A Pathfinder and Selected
Bibliography”, Case Western Reserve Journal of International Law vol. 23, issue 2, (1991):
171,

http://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article = 1641&context =jil.
Accessed on 13-04-2016. [hereinafter referred to as “A Pathfinder and Selected
Bibliography™].
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1.2.2 Rights in Islam

The word “right” correspond the word hag in Arabic and Urdu both. It can

be understood as something necessary and established for a person.*

1.2.2.1 General concept of right

Right in Islam has a broader concept. It extends to all the things in the
universe including human being; animal; plants and even lifeless thing.

Arguments of this concept may be derived from the follow Ahadith:
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“A lady was punished because of a cat which
she had imprisoned till it died. She entered
the (Hell) Fire because of it, for she neither
gave it food nor water as she had imprisoned

it, nor set it free to eat from the vermin of
the earth.”®®
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% Al-Munjid Arab-Urdu, s.v. "&".

% Al-Bukhari, Muhammad Bin Isma‘il, Sabih al-Bukbari, Kitab Ahadith al-Anbi’a, Bab
Hadith al-Ghar, vol. 4 (Dar Tauq al-Najah, 1422H), 176, Hadith No. 3482. [hereinafter
referred to as Sabibh al-Bukhari).

% https://sunnah.com/bukhari/60. Last accessed on 23-04-2015.

¥ Ibid. Kitab al-Musaqah, Bab Fadl Suqyil al-M2’, vol.3, p.111, Hadith No. 2363.
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“While a man was walking he felt thirsty and
went down a well and drank water from it.
On coming out of it, he saw a dog panting
and eating mud because of excessive thirst.
The man said, 'This (dog) is suffering from
the same problem as that of mine. So he
(went down the well), filled his shoe with
water, caught hold of it with his teeth and
climbed up and watered the dog. Allah
thanked him for his (good) deed and forgave
him." The people asked, "O Allah's
Messenger (iisif)! Is there a reward for us in
serving (the) animals?" He replied, "Yes,
there is a reward for serving any animate.”*

b ade JSL8le 558 ) 5l et Gl e Le
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(There is none amongst the Muslims who
plants a tree or sows seeds, and then a bird,

or a person or an animal eats from it, but is
regarded as a charitable gift for him).”

There are many other ahadith as proof of the subject. So, the scope of right
is very vast. The important is that it is not left to person’s prerogative or
wish; instead, it is incorporated in the framework of the Islamic legal

system. So, a right is right if recognized by Allah Almighty.”

% https://sunnah.com/bukhari/42. Last accessed on 24-04-2016.

% Ibid. Kitab al-Muzar‘ah, Bab Fadl al-Za® wa al- Ghars Idha Akala Minhu, vol.3, p.103,
Hadith No. 2320.

*® https://sunnah.com/bukhari/41. Last accessed on 24-04-2016.

U Al-Mawsii‘ab Al-Fighiyyab, s.v. "3", vol. 18 (Kuwait: Ministry of Awqaf and Islamic
Affairs, 1990), 11-12. [hereinafter referred to as Al-Mawsii‘ah Al-Fightyyah).
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Another point of difference between the Islamic Law and other legal

systems is that Islamic Law provides rules of preference in fulfillment of

rights in case of any clash or conflict among them. For example, in case of a

person under obligation to maintain his father and a relative but he is in a

position that he cannot maintain both; he can maintain only one, he should

maintain his father first. This order is understandable by the following verse

of Holy Qur’an:

1.2.2.2
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“They ask Thee what They should spend (in
charity). say: whatever ye spend that is good, is
for parents and kindred and orphans and those

In Want and for wayfarers. and whatever ye do
that is good, -(Allah) knoweth it well.””

Legal concept of right

As far legal discussion is concerned, the term bag in Islamic Law shows the

meaning of something fixed, constant and firm. We don’t find a specific

2 Al-Qur’an 2 /215.

% http://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf.

accessed on 25-02-2016.
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definition of hag by the classical Muslim Jurists.” A renowned scholar

Mustafa al-Zarqa defined it as:

%5 M §f dal gyl 4y i abaial sa Gall”

(Right is specific authority of power or
responsibility given by Islamic Law).

This authority may be a financial in nature e.g. right/power of creditor to
have his money back, and it can be a personal in nature e.g. right of

guardian to act as guardian on his ward.

What is important is that this authority should be established by Islamic
law; it should be legal because the authority is no authority unless it has

source through Shari'ah.

This authority may appear in shape in shape of a power or in shape of a
responsibility. The power is like a power /authority of agent to act upon
his agency excluding others and right of an owner to gain profits out of the

ownership.

However, the responsibility is also relates to some person like responsibility

of an employee to accomplish his work.”

** Al-Khafif, al-Shaykh Ali, al-haq wa al-Dhimma (Cairo: Dar al-Fikr al-'arabi, 2010), 56.
% Al-Zarqa’, Mustafa Ahmad, al-Madkhal ila Nazariyyah al-Iltizam al-ammab fi al-figh al-
Islami, (Damascus: Dar al-Qalam, 1999), 19.
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1.2.2.3 Kinds of haq (Right)

Rights of a person are special interest of a person.” The researcher means by
kinds here keeping in view the owner of right. The right can be a right of
Allah Almighty, e.g. worships which are meant for closer to Allah or which
are for the benefit of whole community. Like prevention from crimes and
implementation of hudud. Rights of Allah Almighty cannot be subject of
any kinds of remission by anyone. For example, the worships are fixed and
the punishment of theft which is cutting of hand cannot be pardoned even
by the owner of stolen property. Also, the punishments in rights of Allah
can overlap by each other e.g. only one punishment is considered as enough
in the case of two incidences of theft by the same thief. However, it is only

the ruler who can implement the punishment on him.”

Second is the right of persons. This is like usage and enjoyment of public
utilities and right of seller in shape of consideration of the sold property.
This right can be waived even altogether by the owner (by the person who
owns a right). Unlike right of Allah, right of person can be inherited; the

punishments cannot overlap each other. So, the punishments are repeated

% Tbid. p.21.

7 Al-Taftazani, Sa'd al-Din, Sharh al-talwih ala al-Tawdib, vol. 2 (Egypt: Maktabah Sabih),
300. [hereinafter referred to as Sharb al-talwih ala al-Tawdib).

% Al-Zuhaili, Wahbah, Al-Figh al-Islami wa Adillatubu, vol. 9 (Dar al-Fikr, N.D), 22-24.
[hereinafter referred to as Al-Figh al-Islami wa Adillatubu).
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for each violation of the same right by same person. But, implementation of
the punishment or otherwise is entrusted to the owner of the right or his

guardian only. Generally, right of child belongs to the same kind of rights.”

The third is common right of Allah Almighty and a person. This is a right
which has common features from right of Allah and from right of person.
In this kind of right, rules of Right of Allah Almighty will be applied if it is
predominant. Otherwise rules of right of person will be in application if it
is predominant. The former is like protection of %gl/ (intellect). It is a
common right where right of Allah Almighty is predominant because
although sense belongs to a specific person but its protection is necessary
for the whole society. As a result, if someone attacks intellect (mentality) of
a person, he is liable for punishment within the boundary of right of Allah
Almighty. Example of the latter, however is, the retribution in case of
murder. This is a common right with predominance of right of person
because although the retribution is need of a society as whole, but it
specifically ends the anger of the custodians. So, rules of right of person will

be in application.'®

” Ibid.
19 Tbid.
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1.2.3 Legal Capacity in Islamic Law

Legal capacity is very close to the concept of right in Islamic law because
the right exists if there is legal capacity. Otherwise, the right cannot be
thought of without legal capacity because this capacity consists of two
capacities namely: capacity for acquisition and capacity for execution. There

details will follow.

Legal capacity in Islamic law is referred to as ahliyyah.”" Literally it means
absolute ability."” When we talk about ahliyyah, two meanings come to our
mind. One shows ability of a person to do a certain act or to complete the
task. Second shows the legal capacity to do an act. In other word, whether
the law permit, legalize and accepts an act from a specific person.'® Our
concern is the latter meaning. Technically it has divided by the Muslim

Jurists in to two kinds:

! Farooq’s Law Dictionary, Eng-Arabic. S.v. “legal capacity”.

12 Nyazee, Imran Ahsan Khan, Islamic Jurisprudence (Rawalpindi: Federaal Law House,
2013), 126.

19 Nyazee, Imran Ahsan Khan, Theories of Islamic Law, (Rawalpindi: Federaal Law House,
2007), 95. [hereinafter referred to as Theories of Islamic Law].
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1.2.3.1 Ahliyyah al-Wujab (Capacity of Acquisition)

This capacity concerns with capacity to acquire rights and duties. Base of
this kind of capacity is insaniyyah being a human or natural person.' So, it

starts from one’s life (from the moment of conception and continues till the

ends of his life).

However, in the period of embryo his capacity of acquisition remains
incomplete because his life is not complete. He gets the rights without
duties because he is on the one hand an independent personality and on the
other hand he is dependent on his mother. It is for this reason, he owns
rights without duties.'” The rights he gets are the lineage, inheritance,

wastyyab, and waqf.'*

From the moments of birth, he gets rights as well as duties because he is

now a complete person.'” This continues till his death.

After that, a dead person is also assigned deficient capacity in relation to

complete his actions and contracts which he has concluded before his death

1% Al-Sarakhsi, Mubammad, Usil al-Sarakbsi, vol. 2 (Bayrut: Dar Al-Ma‘rifah, N.D), 333.

19 Al-Zarqa’, Mustafa Ahmad, al-Makhal al-Fighi al-am (Damascus: Dar al-Qalam, 2004),
791.

1% Thid. p. 792.

7 Thid. p. 796.
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e.g. his debts, bequest and likewise the expenses of his funeral which are to

be taken from his wealth.'®

1.2.3.2 Ahliyyah al-Ada’ (Capacity of execution)

This capacity is related to the execution of the acts by a person in an
accepted way by the Islamic law (Shari‘ah).'” So, a person attains the level
of intellectual power by which he discriminates and becomes able to
understand the matters. On attaining this capacity, a person gets ability by
law to issue words, deeds and exercises the rights and duties. He becomes

liable for his own statements and action.

1.2.3.2.1  Division of Ahliyyah al-Ad?’

Basically, capacity of execution relates to three issues called khitabat. This
word means the communication of the Lawgiver to the mankind (the

subject). These are:

1) khitab al-‘ibadat:
It is the communication of the Lawgiver to the mankind to perform

acts of worships. A person who understands this kind of

1% Theories of Islamic Law, p. 98.
19 Sharh al-talwih ala al-Tawdih, p. 321.
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communication is duty bound to worship and he will be liable in
case of violation of this duty according to the rules of Islamic law.
khitab al-jinayat:

It is the communication of the Lawgiver to the mankind not to do
crimes. A person who understands this kind of communication is
duty bound to refrain from offences. He will be liable and subject to
punishment in case of violation of this law.

khitab al-mu‘amlat:

It is the communication of the Lawgiver to the mankind regarding
contracts and transactions. A person who understands this kind of
communication is liable for his statements, acts, contracts and

transaction.'®

1.2.3.2.2  Stages of Ahliyyah al-Ada’

Stated earlier that base for capacity of execution is the intellectual power to

understand the matters. No doubt that the intellectual power is not

"% Hassan, Husain Hamid, al-Madkhal li Dirasah al-Figh al-Islami (Cairo: Shamah al-
Tuwaiji, N.D), 328; See also, Mansoori, M.Tahir, Islamic law of contracts and business
transcations, (Islamabad: Shariah Academy, International Islamic University, 2004), 47-48.
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available in the duration of conception and in the period starting from the

birth till the age of seven."

A child from age seven to puberty is considered to have deficient capacity
of execution because he gets some level of discriminating power. He
understands the communication and replies in better way.'” It is deficient
because khitab al-‘ibadat and khitab al-jinayat are not active. So there is no
obligation for worship and he is not fully punishable in case of commission
of any offence. But as far as khitab al-mu‘amlat is concerned, his transaction

are of three types:

a) Purely beneficial transactions: these are valid.
b) Purely harmful transaction e.g. giving of loan or gift. These are void

transaction.

" Determination of seven years of age for discriminating power in Islamic Law is not
irrational, because the child starts considerate the matters at this age of seven in reality.
Even the Romans considered children were considered having no criminal liability. But in
the nineteenth century, children under the age seven were assumed incapable of crime and
from seven years they were considered responsible for their deeds. See,
http://law.jrank.org/pages/ 12069/ Juvenile-Justice-Changing-social-attitudes-toward-
children.html. Accessed on 14-03-2016; www.wikipedia.org/wiki/child. Accessed on 14-03-
2016.

"2 Al-Dasuqi, Muhammad, Hashiah al-Dasiqi ala al-Sharh al-Kabir, vol. 2 (Dar al-Fikr,
N.D), 3.
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¢) Transactions vacillating between benefit and harm e.g. sale and

partnership. These need permission of the guardian.'”

From puberty, the pubescent gets capacity for khitab al-‘ibadat and khitab
al-jinayat. so, he is under obligation to perform acts of worships. Likewise,

he is subject to full punishment in case if he commits any offence.

As far khitab al-mu‘amlat is concerned, it is a matter of fact, depending on
his understanding the transaction and matters. If he understands the
meaning of transaction; benefit and loss, he will get the capacity or
transaction khitab al-mu‘amlat. By this, he is said to have attained the rushd
(maturity). Otherwise, he will remain as sabi mumayyiz (child from age
seven to puberty) whose transaction are divided into three types as

discussed earlier.

1.3 International Law vs. Human Rights

1.3.1 International Law

International law considers the rules that govern the relation among

different nations. These include several treaties, instruments and

3 Tbn ‘abidin, Muhammad Amin, Radd Al-Mubtar ‘la Al-Durr Al-Mukhtar, vol. 6 (Bayrut:
Dar al-Fikr, 1992), 177; Al-Figh al-Islami wa Adillatubu, vol. 9, p. 119-120.
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conventions on which the states parties'* agreed. They are required to

respect rights of other nations according to those instruments.'”

Most of the instruments in International Law relate to the Human Rights.
They are designed to protect human rights at all levels; international,
regional and domestic. The role of International Human Rights Law for
human rights protection started mainly from the beginning of the last half
of the twentieth century. While ratifying the treaties, states parties
guarantee to respect the ratified treaty and ensure that their domestic law is

compatible to it.'**

As for Human Rights, they are branch of international law that is
designated to promote the human rights like people domestic, social and

political rights."”

"4 States parties are the states that have agreed to a specific treaty. Their agreement to the
treaty makes them legally bound to the treaty. See
http://hirealawyer.findlaw.com/choosing-the-right-lawyer/international-law.html.
Accessed on 20-01-2016.

"> These instruments are based on the principles of jus gentium i.e. Law of Nations. See,
International Encyclopedia of Human Rights, p. 201.

16 Tbid. p. 201-202.

" http://www.ohchr.org/documents/publications/training9chapterlen.pdf. Accessed on
07-07-2017.
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1.3.1.2 Difference between National and International Law

Firstly there is no international legislature for creation of laws among the
nations unlike the national law which needs the specific legislature for
establishment of law in the form of parliament, Congress ...etc. The basic
source of International Law is considerably the customs and works of
scholars and legal advisors. Secondly, the International Law has no
enforcement agency like police. Thirdly, talking about judiciary, the

118

international tribunals such as ICJ'** have limited authority and jurisdiction

as it is subject to the consent of the states parties.

These treaties concern many issues but the emphasis in this research is a

specific branch of human rights i.e. child rights only.

United Nations Charter has its importance in the modern history of
international law. It mentions that peoples of United Nations determined
“to reaffirm faith in fundamental human rights, in the dignity and worth of
the human person, in the equal rights of men and women and of nations
large and small.”'” On the same basis, Universal Declaration of Human

Rights 1948 has emphasized on the “universal respect for and observance of

"8 International Court of Justice.
Y UN Charter, Preamble, Para 2.

63



human rights and fundamental freedoms.”"* Moreover, it declares that “All
human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one another in

a spirit of brotherhood”."!

1.3.1.3 International human rights law and humanitarian

law

The relationship of International human rights law and humanitarian law is
debatable within the society of scholars. A fragment of scholars consider
international humanitarian law as subset of international human rights law.

Other scholars consider them very much different.

After analysis, we reach to a conclusion that both of them deal with the
human rights. International human right law deals with human rights in all
situations while humanitarian law considers the specific human rights in

armed conflict situations. This is clear by First Geneva Convention 1864'*

2 UDHR, Preamble, Para 6.
21 Tbid. Article 1.

22 Tt was based on the recommendation by the Geneva International Conference which
was held in 1863.
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which only discusses the rights of person in armed conflict, wounded

persons, and situation of emergency ...etc.'”

1.3.1.4 Difficulties in the concept of human rights

Difference of opinion among the western scholars on human rights makes
human rights’ and their existence a difficult concept. For instance,

Maclntyre has argued that there is no existence of human rights.'*

Moreover, UDHR states that “All human beings are born free and equal in

1% and also states that “Everyone has the right to freedom

dignity and rights
of thought, conscience and religion.”"* The problem here is, how we define
right of freedom of religion according to a religion which does not accept
that all are equal. So the problem arises here how to compose human right
because implementation of one human right may require violation of

another right. So, the human rights provided in the UDHR are somehow

contrary to each other.””

'3 International Encyclopedia of Human Rights, p. 152.
2 Maclntyre, Alasdair, after Virtue (Indiana: University of Notre Dame Press, 1981).
Quoted in Freeman, Michael, Human Rights (United Kingdom: Polity Press, 2014), 5-7

[hereinafter referred to as freeman, Human Rights).
' UDHR. Art. 1.
128 Ibid. Art.18.

7 Freeman, Human Rights, p. 5-7.
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1.3.2 Human Rights in Islam

Islam respects human rights and looks towards them with valuable eyes.
This fact is clear because creator of all the universe, including the human
being; the provider of all the grace and blessing, started Himself to give
human being the rights and clarifies that all the world is for and subject to
the humankind. He made human beings His vicegerents. Following two

verses are quoted as example of the fact. Allah Almighty says:

P dls T Usle ) 2 06 3

“Behold, Thy Lord said to the angels: "I will
create a vicegerent on earth.”'”

“And He has subjected to you, As from him,
all that 1s In the heavens and on earth: Behold,
In that are Signs indeed for those who

reflect.”®!

2 Al-Qur’an 2 / 30.

2 http://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf. ~ Last
accessed on 19-07-2015.

10 Al-Qur’an 45 / 13.

Bl hetp://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 19-07-2015.
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Human rights in Islam guarantee basic human dignity, equality among
human, respect and inherent freedoms."”” Many of the verses of the Holy
Qur’an and ahadith of the Holy Prophet (SAW) stand as evident of this

fact. Following are the examples:

{;;jT; AT G el %31; w’ La% &)y

LV T AL T
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“We have honored the sons of Adam; provided
them with transport on land and sea; given
them for sustenance things good and pure; and
conferred on them special favours, above a

great part of Our creation.”"**

b 5 B 55 o Xaals v LT gl

“O mankind! we created you from a single
(pair) of a male and a female, and made you
into nations and Tribes, that ye may know
Each other (Not that ye may despise (each
other). Verily the Most honoured of you In
the sight of Allah is (He who is) the Most

132 Gee, UIDHR Art. 3, CDHRI Art. 1.

23 Al-Qur’an 17 / 70.

B4 http://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 22-07-2015.

2% Al-Qur’an 49/13.
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righteous of you. and Allah has full knowledge
and is well acquainted (with all things).”"*

Justice is a central theme of Islam. The justice refers to place things in a
rightful place. Accordingly, Islam provides the bases and foundations that
guarantee rights and responsibilities of every person. One thing is very
important; all the humans are not equal in their rights or obligation. So, all
these are decided within the rules of justice. The Holy Qur’an and ahadith

of the Prophet (SAW) instigate on it:

- _ . E _- £ o0 s -5 3943, g~ 7
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“Allah doth command you to render back
your Trusts to those to whom They are due;
and when ye judge between man and man,
that ye judge with justice: Verily How
excellent is the teaching which He giveth youl!
for Allah is He who heareth and seeth all

»138

things.
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B¢ http://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 23-07-2015.

Y7 Al-Qur’an 4/58.

B8 http://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 16-07-2015.
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“O ye who believe! stand out firmly for Allah,
As witnesses to fair dealing, and let not the
hatred of others to you make you swerve to
wrong and depart from justice. be just: that is
next to piety: and fear Allah. for Allah is well-
acquainted with all that ye do.”"*
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“Allah commands justice, the doing of good,
and Liberality kith and kin, and He forbids all
shameful deeds, and injustice and rebellion: He
you, that ye may receive admonition.”"*
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“... What destroyed the nations preceding you,
was that if a noble amongst them stole, they
would forgive him, and if a poor person
amongst them stole, they would inflict Allah's

B Al-Qur’an 5/8.

¥ http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.

accessed on 18-07-2015.
" Al-Qur’an 16/90.

"2 http://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf.

accessed on 12-07-2015.
5 Sabih al-Bukbari, Kitab Ahadith al-Anbi’a, Bab Hadith al-Ghar, vol. 4, p. 175, Hadith

No. 3475.
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Legal punishment on him. By Allah, if Fatima,
the daughter of Muhammad stole, I would cut
off her hand.”"*

As an example, right of orphan, property and education...etc is clear from

the following texts:
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“And come not nigh to the orphan's property,
except to improve it, until He attain the age of
full strength; give measure and weight with
(full) justice;- no burden do we place on any
soul, but that which it can bear;- whenever ye
speak, speak justly, Even if a near relative is
concerned; and fulfil the Covenant of Allah.
Thus doth He command you, that ye may

remember.”'*

" https://sunnah.com/bukhari/60. Last accessed on 28-03-2016.
" Al-Qur’an 6/152.
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http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.

accessed on 06-02-2016.
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(Seeking knowledge is obligatory on every
Muslim...).

We see here that most of these rights are not just rights but orders of Allah
Almighty because they have formulated in imperative form in Arabic. It is
important to note that the rights given by the documents, declarations and
treaties to human kinds in modern time, most of them have been given

with a slight different before ore than fourteen century.

Then these rights in Islam are the gift from Allah which means that they

cannot be subject to waiver, suspension or violation.

Moreover, these rights regarded the nature of human beings and
characterized as comprehensive, provided to all without discrimination in
their nature. They cover all the aspects unlike modern international human

rights law. As instance a hadith may be quoted here:

M e Cang 4 08 A1 a1l

(Give the employee his wage before his sweat

dries.)

¥ Ibn Majah, Sunan Ibn Majah, Bab Fadl al-“Ulama’ wa al-Hath ‘ala Talab al-‘Ilm, vol. 1
(Dar Thya’ al-Kutub al-'arabiyyah, N.D), 81. Hadith No. 224. [hereinafter referred Ibn
Majah].

¥ Ibid. Kitab al-Ruhun, Bab Ajr al-Ujara’, vol. 2, p. 817. Hadith No. 2443.
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In this hadith, it is not the right to get wages only but the time for the

payment is also mentioned and decided.

In fact, human rights are part of the objections of shari’ah which are five as
identified by the Muslim jurists. They are namely preservation of religion;
person; intellect; progeny and property. For example as, right to education

is related to preservation of intellect and so on.

Furthermore, fulfillment of rights is considered in Islam as a mean for

success in this world as well as in the hereafter.

1.3.3 Child rights in Islam

Islam looks towards children as they are gift from Allah Almighty. They
are source for inner satisfaction. Coming verse of Holy Qur’an makes this

obvious:

“and Allah has made for you mates (and
companions) of your nature, and made for

¥ Al-Qur’an 16/72.
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you, out of them, sons and daughters and
grandchildren, and for you sustenance of the
best: will They then believe In vain things, and
be for Allah.s favours?.”"*
Islam treats children with special way keeping in view their nature and

need. In a beautiful and comprehensive hadith, the Prophet of Islam (SAW)

has said:

L L € 85 ¢ Usia 33 ol g e O "

“He is not one of us who does not have mercy

on our young and dOCS not respect our

elders.”'

This hadith indicates to the attitude of Islam towards children. Also, it
speaks out the way the relationship should be among the younger and the

older; the relationship of kindness and respect.

Moreover, Islam condemned the people who kill their child due to their
fear of poverty. This condemnation was to the extent that prohibition of
their act was mentioned in a verse of Holy Qur’an together with the

prohibition of shirk."

B http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 25-01-2016.

1 Al-Tirmidhi, Muhammad Bin ‘isa, Sunan Al-Tirmidhi, Abwab al-Bir wa al-Silah, Bab Ma
J2’a fi Rahmah al-Sibyan, vol. 4 (Egypt: Sharikah Maktabah wa Matba’ah Mustafa al-Babi
al-Halabi, 1975), 321, Hadith No. 1919. [hereinafter referred to as Al-Tirmidhi].

152 https://sunnah.com/tirmidhi/27. Last accessed on 31-12-2015.

13 Polytheism.
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“Say: "Come, I will rehearse what Allah hath
(really) prohibited you from": join not
anything As equal with him; be good to
your parents; kill not your Children on a
plea of want;- we provide sustenance for you
and for them...”™

There is another important matter which has been ignored by the other
systems. It is the responsibility of upbringing which is placed mainly on the
parents by the religion and Allah Almighty will ask the parents about

fulfillment of this responsibility. A hadith says:
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(Indeed, Allah will question every custodian
about his subjects; whether he kept them
safe or wasted? To the extent that He will
question a man about his family).

% Al-Qur’an 6 / 151.

% http://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf. ~ Last
accessed on 19-10-2015.

1% <Ala*uddin Al-Farisi, Al-Thsan fi Taqrib Sabih Ibn Hibban, Kitab al-Siyar, Bab al-Ikhbar bi
Suv’al Allah Kullu Man Ra‘iyyah ‘An Ra‘iyyatihi, vol. 10 (Bayrut: Mu’asasah al-Risalah,
1988), 345, Hadith No. 4493. [hereinafter referred to as Al-Ihsan fi Taqrib Shib Ibn Hibban].
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By this, parents feel their obligation and aspire to up bring their child in a

comprehensive way according to their abilities and definitely in accordance

with the teachings of Islam.

1.3.3.1

Status of female child in Islam

In the pre-Islamic era, girls were considered a source of blame and disgrace

in some societies. People used to feel ashamed when a girl takes birth in

their home. Girls were disliked and could not get the natural love of their

parents. Holy Qur’an draws a picture of such people in the following verse:
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“When news is brought to one of them, of
(the birth of) a female (child), His face
darkens, and He is filled with inward grief!
With Shame does He hide Himself from His
people, because of the bad news He has had!
shall He retain it on (sufferance and)
contempt, or bury it In the dust? Ah! what
an evil (choice) They decide on?.”™*

7 Al-Qur’an 16 / 58, 59.

B8 http://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf.

accessed on 02-01-2016.
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Sometimes, the reason behind this practice of the people in the pre-Islamic
era was the fear of poverty. It is because a son can help in earning the
livelihood and can proved to be an honor for the parents but the daughter
cannot help; instead, the father would be under obligation to maintain her.

Often, this was the reason behind their practice of female infanticide.
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“Say: "Come, I will rehearse what Allah hath
(really) prohibited you from": join not
anything As equal with him; be good to
your parents; kill not your Children on a
plea of want;- we provide sustenance for you
and for them...”'®

Islam provided respect, dignity and improved status and importance of the
female child. To encourage humanity to give girls their due respect and
dignity, the Prophet of Islam, Muhammad (SAW) has said a hadith whereby
he has given a glad tidings to the one who properly brought up his girls and

said that they will be very close at the day of judgment.

¥ Al-Qur’an 6 / 151.
1 http://www.ciciowa.org/PDF/The_Holy Quran(YusufAliTranslation).pdf. ast
accessed on 19-10-2015.
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“He, who brought up two girls properly till
they grew up, he and I would come
(together) (very closely) on the Day of
Resurrection, and he interlaced his fingers

(for explaining the point of nearness between

him and that person.”"*’

1.4 Abuse and its Forms

1.4.1 Synonyms of abuse

Abuse means the use of something in a wrong or harmful way; unfair, cruel
and violent treatment. Sometimes abuse means rude and offensive remarks

1.' Abuse is Wrong use of a right or power'* or to invoke a right in

as wel
an unfair way to get something illegally or for illegal purpose.'® Sometimes

it refers to a bad custom t0o0."® There are certain words considered similar

to the word abuse. These are for example:

16! Muslim Bin Al-Hajjaj, al-Musnad al-Sabih, Kitab al-Bir wa al-Silah wa al-Adab, Bab Fadl
al-Thsan Ila al-Banat, vol.4 (Bayrut: Dar Thya’ al-Turath al-'Arabi, N.D) 2027, Hadith No.
2631. [hereinafter referred to as al-Musnad al-Sabib).

12 https://sunnah.com/muslim/45. Last accessed on 12-02-2016.

1 Oxford Advanced Learner’s Dictionary, s.v. “abuse”.

1 Al-Maurid, Eng — Arabic, s.v. “abuse”.

1 Faruqi’s Law Dictionary Eng - Arabic, s.v. “abuse”.

1 Ferozsons Eng-Eng & Urdu Dictionary, s.v. “abuse”.
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Firstly, exploitation is to use for own purpose.'”” It may be unfair use of
somebody or something.'”® It denotes to “a situation in which somebody
treats somebody else in an unfair way especially in order to make money

from their work.”'®’

Secondly, torture is also considered similar to abuse. It means to give
extreme pain'’® or extreme punishment”' especially to give somebody
severe pain including physical and mental hurt to confess something or to

give information."”

Thirdly, Violence is the behavior especially the physical force intended to
hurt or to kill somebody. It may also be an emotional behavior and force
on someone. A domestic violence occurs between the family members."”

Violence is to harm someone forcefully."

However, with a slight difference, all above mentioned kinds should be

prevented. The prevention has been defined as “the act or practice of

' Ibid. s.v. “exploitation”.

'8 Faruqi’s Law Dictionary Eng - Arabic, s.v. “exploitation”.

' Oxford Advanced Learner’s Dictionary, s..v. “exploitation”.

7% Ferozsons Eng-Eng & Urdu Dictionary, s.v. “torture”.

Y1 Farugi’s Law Dictionary Eng - Arabic, s.v. “torture”; Al-Maurid, English - Arabic,
“torture”.

V2 Oxford Advanced Learner’s Dictionary, s..v. “torture”. See also David Robertson, A
Dictionary of Human Rights, s.v. “torture”.

3 Oxford Advanced Learner’s Dictionary, s.v. “violence”.

74 Ferozsons Eng-Eng & Urdu Dictionary, s.v. “abuse”.

78



stopping something bad from happening, the act of preventing

something”."”

1.4.2 Forms of abuse

We find from the definitions of the terms above that abuse is a general term
covering all the situations that violate rights of the child. Definition of child
abuse provided by the NSPCC supports the same view. While explaining
the term child abuse, it states that “child abuse is any action by another
person -adult or child- that causes significant harm to a child. It can be
physical, sexual or emotional.””® It also states that neglect and physical
abuse are alike in damaging a child and a child often experiences many types

of abuse any time."”

The root causes of abuse can be set as four namely the child, the family, the

community and the society."”*

75 Merriam Webster, s.v. “Prevention”.

® https://www.nspcc.org.uk/preventing-abuse/child-abuse-and-neglect. Last Accessed on
13-02-2016.

77 Tbid.

78 Caliber Associates with the Children’s Bureau’s Office on Child Abuse and Neglect,
Emerging Practices in the Prevention of Child Abuse and Neglect (USA: Department of
Health and Human Services), 4,
https://www.childwelfare.gov/pubPDFs/emerging practices_report.pdf.
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By this, we can summarize that an abuse is opposite of a right. A right
when not performed well in a legal way, it becomes an abuse. As for forms
of abuse are concerned, they depend on the right violated. The prevalent;

famous and major forms of child abuse include the following:'”

14.2.1 Physical (torture)

It is to cause physical harm or failure to protect child from harm. This may
include by many kinds like shaking, hitting, throwing, scalding, burning,
poisoning, suffocating or drowning. This Physical harm may also be caused

by a parent, care taker or stranger.'®

1.4.2.2 Sexual

Sexual abuse consists of encouraging a child or forcing him to involve in
sort of sexual activities. This include physical contact including both
penetrative or non-penetrative sexual acts such as kissing or intercourse and

also include non-contact activities such as, watching sexual activities,

172 See, Child Protection Fact Seet, the Definitions and Signs of Child Abuse, (UK: National
Society for the Prevention of Cruelty to Children, 2009), 1-2; Selvakumar, M.D. Allen,
Global Perspective of Child Abuse (India: Aavishkar Publishers, Distributers: 2014), 1; UK
Government’s Guidelines: Working Together to Safeguard Children, 2006, p. 157-158.

1% Tbid. Para 9.6, p. 157.
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production of pornographic material or to encourage a child to act in

sexually improper ways."!

1.4.2.3 Emotional

“Emotional abuse is the persistent emotional maltreatment of a child such
as to cause severe and persistent adverse effects on the child’s emotional
development.”™® This may involve inappropriate expectations imposed on
children beyond the child’s age or developmental capability as well as
limitation of exploration and learning or preventing him to participate in
normal social interaction. Likewise, serious harrying a child which cause
him feel frightened or exploiting him in any manner. To make him see or
hear ill-treatment of another is also considered emotional abuse. In addition,
“conveying to children that they are worthless or valued only insofar as

1

they meet the needs of another person” ' is emotional abuse too.

'8 Tbid. Para 9.7, p. 157.

182
https://www.ncl.ac.uk/studentambassadors/assets/documents/INSPCCDefinitionsandsign
sofchildabuse.pdf. Last accessed on 16-04-2017.

'8 UK Government’s Guidelines: Working Together to Safeguard Children, 2006, para 9.8, p.
157.
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1.4.2.4 Neglect

Neglect is the continual stoppage to meet psychological needs or physical
needs of the child. This may result into severe damage to development and
health of a child. Neglect involves failure to fulfill basic needs i.e. adequate
food, clothing, shelter and access to appropriate medical care or treatment
and involves failure to supervise the emotional needs of the child or protect

him from physical or emotional danger.'**

1.4.3 Some regional practices of child abuse

1.4.3.1 Exploitation and trafficking

The Protocol to Prevent, Suppress and Punish Trafficking in Persons 2000

defines trafficking in its article 3 (a) as:

“The recruitment, transportation, transfer,
harbouring or receipt of persons, by means of
the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of
vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of
a person having control over another person,
for the purpose of exploitation. Exploitation
shall include, at a minimum, the exploitation

18 Ibid. Para 9.10, p. 157-158.
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of the prostitution of others or other forms of
sexual exploitation, forced labour or services,

slavery or practices similar to slavery, servitude

or the removal of organs.”'®

1.4.3.2 Vani

Vaniis a kind of child marriage. It is a tradition found in some parts
of Pakistan in which minor girls forcibly given into marriage as part of
punishment for a crime committed by her male relative.”*® This punishment
is announced by committee of tribal elders called as jirga or panchait. This

practice is called sawara in some other parts of Pakistan.

1.4.3.3 Devadasi

It is a practice prevailing in south India wherein a girl dedicated to worship
and service of a deity or a temple for the rest of her life."” In other words,

this traditional religious practice is to pledge young girls into life-long

185

https://www.ohchr.org/en/professionalinterest/pages/protocoltraffickinginpersons.aspx.
Last accessed on 23-05-2016.

1% Momina Khan, Vani: Pain of child marriage in our society , News Pakistan (October 26,
2011), http://www.newspakistan.pk/2011/10/26/vani-pain-of-child-marriage-in-our-
society/. Last Accessed on 15-02-2016.

% https://en.wikipedia.org/wiki/Devadasi. Last Accessed on 16-02-2016.
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sexual exploitation which has an adverse effect on children and enhances the

possibilities of abuse and neglect.'®

These are only some practices whereby children are abused increasingly day
by day. In this modern world, the abusers invent ever new methods to

abuse the vulnerable universe of children.

1.4.4 Effects of Child Abuse!®

Consequences and effects of child abuse depend on certain factors. For
example, it depends on the age of the child at the time when abuse was
occurred and the type of abuse that has happened namely: sexual, physical,
emotional and so on. It depends also on the severity and duration of
continuity of the abuse. Likewise, the relationship between child and the
abuser plays an important role in deciding nature of the consequence of the

abuse.

' Chopra, Geeta, Child Rights in India, Challenges and Social Action (India: Springer, 2015),
166 and 193.
' See, Brian Corby, Child Abuse towards a Knowledge Base (New York: Open University

Press, 2000), 157-177,
https://www.cdc.gov/violenceprevention/childmaltreatment/consequences.html.

Accessed on 05-07-2017. https://www.frcmo.org/ resources/resources-for-
professionals/effects-of-child-abuse/. Accessed on 08-07-2017;

http://bethesdahouse.ca/about-abuse/the-effects-of-relationship-abuse-on-children/.
Accessed on 08-07-2017; https://www.nap.edu/read/2117/chapter/8. Accessed on 08-07-
2017.
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1.4.4.1 Physical consequences

Physical effects are such as bones break, bruises or even death in case of
severe abuse. It is important that the physical effects may be temporary in
nature but the suffering they result may be more painful, rather continues
with the life. The most severe physical abuse is the abuse caused head
trauma, either it results in death of the child or results in injuries such as
bleeding in eye or brain...etc. These injuries are sometimes immediately
noticeable and sometimes not. In all cases, it may cause severe and long time

bad effects in development, language power, academic abilities and mental

health.

1.4.42 Psychological consequences

Especially the emotional abuse has very close link with psychological bad
effects such as fear, low self esteem, depression, difficulties in relationship
with others. In some cases, these consequences continue long life,
obviously, depending upon the severity of the abuse. Socially, when these
grow up, may show disorders such as inappropriate modeling of adult

behavior and aggression.
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1.4.4.3 Behavioral consequences

Studies show that more than 50 percent of youth reported for ill-treatment
and they are at threat towards an emotional or behavior problem. These
problems are for example, delinquency, truancy, grade repetition and

substance abuse.

Moreover, child abuse has bad effects on the society. These negative effects
may appear in shape of fatalities or in form of a person unable to use
his/her natural capabilities to serve the society, instead, he/she become
Burdon on the society. According to a study by “Prevent Child Abuse
America", child abuse and neglect prevention strategies can save tax payers

104 billion dollars each year."

This chapter has asserted that Islam means to surrender to Allah Al-Mighty.
So, no principle and no rule can be made by the human beings at their own.
We see here that Islam has been completed by Allah Exalt before more than
fourteen centuries ago. On the other side, child rights are a revolutionary
idea in term of International Law. Moreover, duration of the childhood is
unsettled area of the law between International and Islamic to some extent.

It has also discussed different kinds of the abuses and their long life harmful

"0 www.preventchildabuse.org/about-us-our-mission-a-vision. Accessed on 17-02-2016.
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effects on the child and on the society as a whole. The next chapter is

deputed to converse the International Law and its role in the prevention of

the child abuse.
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Chapter Two

Prevention of Child Abuse: International Law Scenario

The previous chapter has discussed the basic matters required for the
remaining part of this research. This chapter evaluates the International
Law regarding prevention of child abuses. Definitely, it has its mainstream
role worldwide struggling in this area at the present time. So, it contends on
the historical evolution of international instruments which have their
concern on the children protection, then, it argues on mechanisms and
implementations of the some of the important instruments towards

prevention of the child abuse.

2.1 International Law on Child Rights: A Historical
Evolution

2.1.1 An Incident before Creation of Documents on
Child Rights

Practice of child abuse is very old as the human history but the first ever

child abuse case reported in 1873"" whereby a child was ill-treated. Name of

P! Tt was reported by a humanitarian and church worker Atta Whealer.
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the child was Mary Ellen McCormack aged about six years. She was beaten
by her foster mother. Atta Whealer, a church worker approached Henry
Bergh, the founder of “American Society for the Prevention of Cruelty to
Animals” for consultation to establish a society for protection of children
like the society for animals. After the efforts, a society for the “Prevention
of Cruelty to Children” was formed in December 15, 1874. This society was
incorporated as “New York Society for the Prevention of Cruelty to

Children” on April 27, 1875."

In Britain, The first child cruelty case was brought by the “Royal Society
for the Prevention of Cruelty to Animals” (RSPCA). The court charge list
described the affected child as "a small animal". Actually, there was no law
in Britain to shield children from ill-treatment. After that “London Society
for the Prevention of Cruelty to Children” was founded by Benjamin
Waugh in 1884. After five years of efforts by the society, the Parliament
passed first ever UK Law to protect children from abuse and neglect in

1889. The society was renamed as “National Society for the Prevention of

192 http://www.americanhumane.org/about-us/who-we-are/history/story-of-mary-

ellen.html; See also
https://en.wikipedia.org/wiki/New York Society for the Prevention of Cruelty to C
hildren. Accessed on 09-03-2016. New York Society for the Prevention of Cruelty to
Children runs different programs nowadays. The important programs include trauma
recovery for both children abused and the child welfare officers, professional training
programs, identifying and reporting the abuse...etc.
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Cruelty to Children” in 1889 due to its being nationwide. In 1895, it was

granted Royal Charter."”

194

2.1.2 General Documents on Human Rights

In this century, the formation of the United Nation is considered a
milestone in our history. Its charter states that all have right to:

“due respect for the culture of the peoples

concerned, their political, economic, social,

and educational advancement, their just

treatment, and their protection against

abuses.”

In Paris on December 10, 1948, a “Universal Declaration of Human
Rights” was adopted" by the United Nations General assembly by the

vote of forty eight in favor, none opposed with eight abstentions.

193

http://www.bushywood.com/bunny_boilers/NSPCC national society for prevention_o
f cruelty to_children.htm;  http://www.liverpoolpicturebook.com/2012/04/liverpool-
and-nspcc.html. All Accessed on 09-03-2016.

" Magna Carta 1215 (the Great Law) is considered by the western jurisprudence as the first
law on the rights; a charter for the individual and political liberty. It is established by the
King John of England on June 15, 1215. It consists of Preamble and 63 clauses. See,
International Encyclopedia of Human Righrs, p- 231; also
http://www.constitution.org/eng/magnacar.htm. Accessed on 18-05-2017.

1 UN Charter, Article 73 (a).

% Tt was taken up at the first session of the UN General Assembly in 1946 and was
adopted by UN General Assembly in resolution 217 A (III), December 10, 1948, Paris. It
consists of preamble and 30 articles elaborated in its subsequent human rights instruments,
international treaties and national laws. It is a first document of human rights for all
mankind  expressed by  the  global  nations in  this  era.  See
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The UDHR is not a binding international human rights law. It is
considered customary international law by many legal scholars. However, it
has been become and remained as commanding human rights position."”® It
has granted the foundation of following international human rights
instruments. So, ultimately it is considered as authoritative international

law on human rights."”

The preamble of UDHR says:

“Whereas recognition of the inherent dignity
and of the equal and inalienable rights of all
members of the human family is the
foundation of freedom, justice and peace in the
world...”*®

It proclaimed that the UDHR serves “as a common standard of
achievement for all peoples and all nations ...”**" It includes also historical

words when it says: “All human beings are born free and equal in dignity

http://www.un.org/en/sections/universal-declaration/history-document/.  Accessed on
06-03-2016.

7 At present, December 10 is observed as internationally Human Rights Day.

1% UDHR, Interational Covenant on Civil and Political Rights 1966, (along with its two
Optional Protocols on Complaint System by an individual 1966 and on abolition of Death
Penalty 1989), and the International Covenant on Economic, Social and Cultural Rights
1966, are considered collectively as International Bill of Rights. See, International
Encyclopedia of Human Rights, p. 189.

199 Ibid. p- 352; see also,
http://www.ohchr.org/Documents/Publications/FactSheet2Rev.len.pdf. Accessed on 20-
01-2016.

% http://www.un.org/en/universal-declaration-human-rights/. Last accessed on 12-09-
2014. This is first para of the Preamble. It seem here that the western world recognizes
human rights in 1948, but in Islam, the second Khaliphah 'Umar (RAA) told a historical
world: "l sl agileal agialy 285 (Wl wisain) ") see, Al-'umri, ‘abd al-'aziz, al-Wilayah la al-
Buldan fi ‘asr al-Kbulafa al-Rashidin (Riyadh: Dar Ishbiliyah, 2001), p 110.

% Seventh para of the preamble.
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and rights ...”*” Moreover, one of the proclamations of this Declaration is
that “motherhood and childhood are entitled to special care and
assistance.”® Furthermore, it includes a general rule that “no one shall be
subjected to torture or to cruel, inhuman or degrading treatment or

punishment.”**

9*® recognizes many rights

The America Convention on Human Rights 196
for the children. For example, it recognizes very important right that the
“parents or guardians, as the case may be, have the right to provide for the
religious and moral education of their children or wards that is in accord
with their own convictions.” Another article suggests that the freedom of
expression shall be subject by law to censorship for the purpose of
regulation and keeping morality of childhood intact.”” In case of dissolution
of spouse, the decision about their children must be “made for the necessary

protection of any children solely on the basis of their own best interests.”*”®

22 UDHR, Article 1.

2 UDHR. Article 25(2).

** UDHR. Article 5. See also, “Differences between the ACRWC and the CRC”, p. 152.

% Adopted at the Inter-American Specialized Conference on Human Rights, San José,
Costa Rica on November 22, 1969 and came into force on July 18, 1978. See
http://www.cidh.org/Basicos/English/Basic3. American%20Convention.htm. Accessed on
17-05-2017.

2% Article 12(4).

27 Article 13(4).

% Article 17(4).
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Necessary measures shall be taken for protection of the children by their

family, society and the state.””

Geneva Conventions of 1949”° was adopted on August 12, 1949 by
International Committee of the Red Cross. The Convention entered into
force on October 21, 1950. It has also pointed out and talked about
measures for special welfare of mother with infants and the children
especially under fifteen of age in situations of wars and conflicts. It provides
that children in those situations shall be under maximum level of care e.g.

their education, health, parentage should be secured.”"'

Optional Protocol-I to the Geneva Conventions 1949 restricts the states to

use of children under the age of fifteen in direct part of international armed

* Article 19. However, the present reality in the western countries, especially, it is very
difficult to protection of children by the family, because the parents do the work for the
whole day and leave their children to others.

20 The first Geneva Convention about humanitarian law established in 1864, then 1906,
1929. In an effort to avoid the crimes of wars like Second World War, four new
conventions were adopted on August 12, 1949 and entered into force on October 21, 1950.
The first one of them is for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field. The second is for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea. The third is relative to
the Treatment of Prisoners of War. The fourth is relative to the Protection of Civilian
Persons in Time of War.

See International Committee of Red Cross, The Geneva Conventions August 12, 1949; also
see, International Encyclopedia of Human Rights, p- 152.
https://en.wikipedia.org/wiki/Geneva_Conventions. Accessed on 20-05-2017.

211 Geneva Convention Relative to the Protection of Civilian Persons in Time of War.
August 12, 1949. See articles, 24, 38, 50, 132, Geneva Convention on Treatment of
Prisoners of War, Annex-I (I-B-7).
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212

conflict.’” Also, requires the states to give priority to elders among the

children among fifteen to eighteen years of age while recruiting.*” Likewise,
Optional Protocol-II to the Geneva Conventions 1949 prohibits the states
to use the children under the age of fifteen in any manner in non-

international conflicts.”**

A more significant words for the protection of children has been provided
by International Covenant on Economic, Social and Cultural Rights,””

which stated :

“Special measures of protection and assistance
should be taken on behalf of all children and
young persons without any discrimination for
reasons of parentage or other conditions.
Children and young persons should be
protected from economic and  social
exploitation. Their employment in work
harmful to their morals or health or dangerous
to life or likely to hamper their normal
development should be punishable by law.
States should also set age limits below which
the paid employment of child labour should be

»216

prohibited and punishable by law.

22 Optional Protocol-I to the Geneva Conventions 1949, Relating to the Protection of
Victims of International Armed Conflicts, June 8, 1977. Article 77.

22 Tbid.

* Optional Protocol-II to the Geneva Conventions 1949, Relating to the Protection of
Victims of Non-International Armed Conflicts, June 8, 1977. Article 4.

> International Covenant on Economic, Social and Cultural Rights , was adopted and
opened for signature, ratification and accession by UN General Assembly in resolution
2200A (XXI), December 16, 1966. Its entry into force was on January 3. 1976.

*! International Covenant on Economic, Social and Cultural Rights. Article 10 (3).
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7 also takes part in

International Covenant on Civil and Political Rights
protecting the child. In this regard it provides “religious and moral
education of their children in conformity with their own convictions.”** Tt

makes it necessary on the family, society and state to take proper measures

to protect the children.””

Keeping in view the trafficking of persons for the purpose of prostitution,
General Assembly of the United Nations approved Convention of the
Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of others.”® Although this is a general convention but

recognizing the vulnerability of the children; male and female, they are

7 International Covenant on Civil and Political Rights, Adopted by UN General
Assembly on 16-12-1966, and entered into force on 23-03-1976. Civil rights are simply
attached to the people as they are people e.g. freedom of action and right to pursue the plan
of the life. Political right occurs when a person lives in an organized state or locality e.g.
right to vote or participate in politics which affect the policies of the government. See,
Mark Tushnet, Civil Rights and Social Rights: The Future of the Reconstruction Amendments,
Loy. L.A. L. Rev 25 (1992): 1207. Available at
http://digitalcommons.lmu.edu/llr/vol25/iss4/6. Accessed on 17-05-2017.

28 International Covenant on Civil and Political Rights. Article 18.

Y Tbid. Article 24.

20 Approved by UN General Assembly in resolution No. 317 (IV) on December 2, 1949
and entered into force on July 25, 1951. See,
http://www.ohchr.org/EN/Professionallnterest/Pages/ TrafficInPersons.aspx. ~ Accessed
on 21-05-2017. There were international agreement to address the issue prepared in 1904,
1910, 1921 and 1933. The Leagues of Nations in 1937, prepared a draft agreement collective
of all the four agreement aforementioned but at the event of outbreak of the World War II
it was delayed. Then after the establishment of the United Nations, on the requested of
Economic and Social Council (ECOSOC) a draft was prepared in 1948 and adopted as a
“Convention of the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of others” in 1949. It was actually a unified convention containing all the rules
of four previous international agreements. See International Encyclopedia of Human Rights,
p. 61.
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specifically mentioned while talking about the measures necessary for

protection of the human beings.””!

Convention on the Elimination of all Forms of Discrimination against

Women*?

(CEDAW) talks basically about the equality of rights between
men and women. With relation to children, it tells about equal rights of
spouse with regard to maternity education for upbringing and well being of
the child.*” Further, while providing equal rights to the spouses to work, it
emphasizes to establish child care facilities.”* Moreover, it highlights that a

specific minimum age for betrothal and marriage has to be fixed under

which the marriage shall have no legal effect.””

Recognizing the wars and the hatred among the society and states on the
basis of beliefs which also result into foreign interference in states,” the
UN General Assembly Has adopted the Declaration on the Elimination of
all Forms of Intolerance and of Discrimination Based on Religion or

Belief.”” According to the Declaration, the family is free for education

2! Article 17 and 20.

2 Tt was adopted by UN General Assembly in resolution 34/180 on December 18, 1979
and entered into force on September 3, 1981.

2 Article 5(b).

#* Article 11(2)(c).

% Article 16(2).

2 Preamble, paragraph 3.

*” UN General Assembly, A/RES/36/55, Passed on November 25, 1981.
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according to his concise. Also, they can educate their children their religion,

morals and way of life according to it.*”*

2.1.3 Documents on child rights and abuse

Eglantyne Jebb,” the founder of Save the Children International Union
drafted “World Child Welfare Charter” in February 23, 1923, at Geneva.
On September 26, 1924, it was endorsed and adopted by the then League of
Nations General assembly with the name of “Declaration of the Rights of
the Child 1924” or “Declaration of Geneva” as known later on.”® Along
with emphasize on provision of best to the children beyond any kind of
discrimination, this Declaration specifically stress on the protection of them
against every form of exploitation. The Declaration contented:
1. “The child must be given the means

requisite for its normal development, both
materially and spiritually.

8 Article 5(1) & (2).

*» She was born in 1876 in Ellesmere, Shropshire - England. Her family had a strong social
Conscience. The proof is that her mother Eglantyne Louisa Jebb was founder of Home
Arts and Industrial Association. Likewise, her sister, Louisa would help found the
Women’s Land Army in World War-I. Eglantyne Jebb studied history at Lady Margaret
Hall, Oxford. At start she was primary school teacher but soon she was convinced that it
was not her profession. Then she became a member in Charity Organization Society. Also,
she published a book “Cambridge, a study in social questions” in 1906. In the year 1920,
she founded International Save the Children International Union (SCIU) in Geneva. See
http://www.creatingmycambridge.com/history-stories/eglantyne-jebb/. Accessed on 28-
09-2016.

0 International  Encyclopedia  of ~ Human  Rights, p. 43; also see,
www1l.umn.edu/humanrts/instree/childrights.html. Last Accessed on 28-09-2016.
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Regardless of its being five sections only, it is considered base for all

. The child that is hungry must be fed, the

child that 1s sick must be nursed, the child
that is backward must be helped, the
delinquent child must be reclaimed, and the
orphan and the waif must be sheltered and
succored.

. The child must be the first to receive relief

in times of distress.

. The child must be put in a position to earn a

livelihood, and must be protected against
every form of exploitation.

. The child must be brought up in the

consciousness that its talents must be

devoted to the service of its fellow men.” *"

subsequent international documents on the child rights.

After the Second World War and establishment of United Nations in 1945,
Save the Children International Union was merged into International
Union of Child Welfare in 1946.”* This group did efforts for adoption and
international recognition of Declaration of Geneva 1924 by the United
Nations. In 1948, a revised text of Declaration of Geneva was accepted by

adding two sections to the original document of five sections. These newly

added sections were:

51 wwwl.umn.edu/humanrts/instree/childrights.html. Last Accessed on 28-09-2016.
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https://www.revolvy.com/main/index.php?s=International%20Save%20the%20Children

%20Union&item_type=topic. Last Accessed on 08/05/2009.
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o “The child must be protected beyond and
above all considerations of race, nationality
and creed.

(This principle of non-discrimination,
originally mentioned in the preamble, had
received prime importance after the beastly
slaughtering of children on racist grounds
during the Second World War).

e The child must be cared with due respect
for the family as an entity.”””’

The United Nations General Assembly in 1959 adopted Declaration of the

Rights of the Child”*. At this time it was its own declaration with ten

235

principles. Although it was not binding instrument™ but it stated the

following admirable words:

“..the child by reason of his physical and
mental immaturity, needs special safeguards

# Philip E. Veerman, The Rights of the Child and the Changing Image of Childhood.
(Martinus Nij Hoff Publishers, 1992), 161, quoted at,
http://books.google.com.pk/books?id =2zvayKFKkgoC&pg=PA161&lpg=PA161&dq=
with+due +respect+for+the+family + as+an +entity&source=bl&ots=4_z2 60;W;&sig
=gtGuelBifp7Uf5bQA414ElIW6dQ&hl =en&ei=3IIFSvSALdirtgel tmMBw&sa=X&oi=
book_result&ct=result&resnum=6#PPA160,M1. Accessed on 28-09-2016. See also,
https://en.wikipedia.org/wiki/Declaration_of the Rights of the Child#cite ref-3. Last
Accessed on 15-03-2017.

#* Tt was adopted in United Nations General Assembly Resolution 1386, session 14 on
November 20, 1959.

5 Susan, W. Tiefenbrun, “Child Soldiers, Slavery and the Trafficking of the Children”,
California, Legal Studies Research Paper No. 1020341 (October 2007): p. 26,
http://ssrn.com/abstract=1020341. [hereinafter referred to as “Child Soldiers, Slavery and
the Trafficking of the Children”].
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and care, including appropriate legal
protection, before as well as after his birth”.**

The child shall be protected against all forms
of neglect, cruelty and exploitation. He shall
not be the subject of traffic, in any form.””

The child shall enjoy special protection, and
shall be given opportunities and facilities, by
law and by other means, to enable him to
develop  physically, mentally, morally,
spiritually and socially in a healthy and normal

manner and in conditions of freedom and
238

dignity.
Moreover, it also prohibits the employment of child under the proper
minimum age or any occupation that prejudice to his health, education or
his development.” Further, it is very important to change the following
words, ‘the must be given’ in Declaration of Geneva 1924 to the words, ‘the
child shall enjoy all the rights’.**® This is a proof that in the treatment of

children from being a persuasion to its entitlement of rights.” This

declaration open the way for the upcoming Convention. Rather, the

Declaration of 1959 is considered the foundation of CRC and ACRWC.

¢ Declaration of the Rights of the Child 1959, Preamble. Islamic law also provides that
unborn child has rights - subject to his birth alive - but he has no corresponding obligation.
For detail see (4.3) first chapter.

*7 Declaration of the Rights of the Child 1959. Princple, 09.

2% Ibid. Princple, 02.

% Ibid. Principle 09.

9 Declaration of the Rights of the Child, principle 1.

* Differences between the ACRWC and the CRC”, p. 146.
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All this background helped in adoption of the existing United Nations
Convention on the Rights of the Child in 1989, hereinafter referred to as
CRC.*® The convention has three protocols. One of them is on
involvement of children in armed conflict. The second is on sale of
children, child prostitution and child pornography. These two were
adopted on May 25, 2000 and came into force on February 12, 2002 and
January 18, 2002 respectively.”” The third protocol is on communication
procedure which was adopted on December 19, 2011 and came into force

on April 14, 2014.%*

In the same month when CRC came effective, a United Nations World
Summit for Children which set plan or goals to be reached by the year

2000. The Summit adopted World Declaration and Plan of Action on the

Survival, Protection and Development of Children.”* These goals were

2 Convention on the Rights of the Child was adopted by the UN General Assembly on
November 20, 1989 and entered into force on September 2, 1990.

w http://www.ohchr.org/EN/Professionallnterest/Pages/ OPACCRC.aspx;
http://www.ohchr.org/EN/Professionallnterest/Pages/ OPSCCRC.aspx. Accessed on 13-
03-2016.

* http://www.ohchr.org/EN/Professionallnterest/Pages/ OPICCRC.aspx. Accessed on
12-08-2016.

* http://www.un.org/geninfo/bp/child.html. Accessed on 07-07-2017.
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focusing on e.g. education, health, provision of water and decrease in the

infant mortality.**

Declaration on the Protection of Women and Children in Emergency and
Armed Conflict?”” was preceded by Geneva Conventions™ which provided
the General Principles regarding international humanitarian law for the
purpose to secure civilians during armed conflicts.*” This Declaration
highlights the protection that should be given to the women and children
especially due to their vulnerability.” It demands to ensure that they
should be provided the food, shelter and medical care and rights. The use of
chemical and bacteriological weapons in wars shall be heavily condemned
because it ruins the civil society as a whole especially the defenseless women
and children; they should also be separated from ravage of wars. They must

not be treated with degrading and violence.”

# It was held in UN Headquarters, New York, on September 29-30, 1990. It was held on
the proposal of Canadian Prime Minister Brian Mulroney in 1989. See,
https://www.unicef.org/wsc/. Accessed on 22-05-2017;
http://www.un.org/geninfo/bp/child.html. Accessed on 22-05-2017.

* Tt was adopted by UN General Assembly in resolution No. 3318 on December 14, 1974.
It was adopted after the recommendation of Economic and Social Council in its resolution
No. 1861 on May 16, 1974.

8 Especially, the Geneva Conventions of 1925 and 1949.

* Tt is strange that UN issues declarations and conventions but apparently has not any
power to act unbiased to stop the international interventions and wars. In some areas it
does its roles and other areas it does not.

9 Paragraph 1.

! Paragraph 2 and 4.
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Organization of African Unity has already adopted a declaration named as
“Declaration on the Rights and Welfare of the African Child” in 1979.
Nearly a year after adoption of CRC, African Charter on the Rights and
Welfare of the Child (ACRWC) was adopted in 1990, by the then
Organization of African Unity, now it is African Union. The Charter came

into force on November 29, 1999.>

In Africa, problem of utilizing children in armed conflicts was astonished
most of states in Africa. This was especially recognized in Maputo
Declaration on the Use of Children as Soldiers, held in Maputo,

Mozambique, from 19-22 April 1999.”*

Recalling the UDHR and the Declaration on the Right of the Child 1959, a
further declaration has been adopted by the UN General Assembly i.e.
Declaration on Social and Legal Principles Relating to the Protection and

Welfare of Children with Special Reference to Foster Placement and

2 It was adopted in Monrovia, Liberia by OAU at the sixteenth ordinary session on July
17-19, 1979. (AHG/ST.4 Rev.])

# Tt was adopted on July 1, 1990 in Addis Ababa, Athiopia, and entered into force on
November 29, 1999. See, International Encyclopedia of Human Rights, p. 5;
https://www.au.int/web/en/treaties/african-charter-rights-and-welfare-child. Accessed on
20-05-2017; http://www.who.int/hhr/ African%20Child%20Charter.pdf. Last Accessed on
16-02-2017.
254 See
https://www.essex.ac.uk/armedcon/story _id/MAPUTO%20AFRICAN%20CONFERE
NCE%200N%20THE%20USE%200F%20CHILDREN%20AS%20SOLDIERS.pdf. Last
accessed on 18-05-2017.
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Adoption Nationally and Internationally,” which calls for establishment of
policy and useful supervision and especially protection of children in case of
nationally and internationally adoption. Moreover, in case of
internationally adoption, safe measure should be taken by the states to

prevent them from abduction and like evils.

Convention Concerning Minimum Age for Admission to Employment
(138)° declares that state parties to this convention shall pursue to prepare
national policy to end the child labour and to set minimum age for
admission in the work.” Further, it says that the prohibited child labour
does not include the work for the purpose of training e.g. in vocational

centers or in schools.”®

Convention concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour (No. 182)*’ is especially
concerning the elimination of child labour and tells that this elimination is

matter of urgency.” In harmony with the convention, types of child labour

> Adopted on December 3, 1986. A/RES/41/85.

¢ Tt has been adopted in 58 Session of International Labour Conference, Geneva, on June
26, 1973 and entered into force on June 19, 1976.

7 Article 1.

8 Article 6.

2% Tt has been Adopted in 87" session of International Labor Organization, Geneva, on
June 17, 1999 and entered into force on November 19, 2000.

20110 182, Article 1.
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include sale & trafficking, slavery, compulsory labour, use of children for
the purpose of prostitution or pornography. Generally, any work

hazardous to children health, safety or morals is considered worst form of

child labour.?

In 2000, Protocol to Prevent, Suppress and Punish Trafficking in Person,
especially Women and Children*” was adopted by UN General Assembly.
It talks about the meaning of trafficking as it includes recruitment,
transportation, transfer, harboring or receipt of person especially children
for any purpose such as sexual exploitation, forced labor, services or for any
kind of exploitation.” Likewise, it talks about the mechanism how to

control these kinds of crimes.

In the summit of South Asia Association of Regional Cooperation
(SAARC) in Kathmandu, on January 05, 2002, two conventions have been
passed on the child issues. One is SAARC Convention on the Regional

Arrangements for the Promotion of Child Welfare in South Asia. The

#1TLO 182, Article 3.

2 Protocol to Prevent, Suppress and Punish Trafficking in Person, especially Women and
Children, is supplementing the United Nations Convention Against Transnational
Organized Crime. It was adopted and opened for signature and ratification by the General
Assembly resolution No. 55/25, on November 15, 2000 and entered into force on
December 25, 2003.

* Article 3.
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second is SAARC Convention on Preventing and Combating Trafficking in

Women and Children for Prostitution.**

In May 10, 2002 another resolution named as “A World Fit for Children”
was adopted by the General Assembly of the United Nations. It also
contains rights of children and reaffirms the commitment to make the
world fit for children.” Moreover, it describes also the mechanisms for

rights of the children and their protection from abuse.

Besides, there are unaccountable regional legislations in many countries and
a long list of non government organization working for children across the

world.

On the recommendation of the seventh UN Congress which was held on
the Prevention of Crime and the Treatment of Offenders, the General
Assembly adopted the Standard Minimum Rules for the Administration of

the Juvenile Justice, on the same day.*” Then, on the Eighth UN

** The South Asian Report, on the Child-Friendliness of Government, 2013, p. 13.
Available at
http://www.civilsocietyasia.org/uploads/resources/66/attachment/ The%20South%20Asia
%20Report.pdf. Accessed on 09-03-2017 [hereinafter referred to as The South Asian Report
2013]; See also, http://www.saarc-sec.org/userfiles/conv-children.pdf; http://www.saarc-
sec.org/userfiles/conv-traffiking.pdf. Accessed on 10-03-2017.

5 A/RES/S-27/2.

26 A/RES/40/32, held on November 29, 1985.

*’Resolution No. 40/33, held on November 29, 1985. It was called “Beijing Rules”.
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Congress,”® the General Assembly adopted two Documents on the same
subject i.e. the Juvenile Justice on the same day. One was Guidelines for the
Prevention of Juvenile Delinquency.*” It persuades the governments at first
to keep young people away from imprisonment. The second was Rules for
the Protection of Juvenile Deprived of Their Liberty.”® It provided
standards reference for encouragement, direction and management for

professional engaged in the juvenile justice.

Vienna Declaration and Programme of Action was adopted by the World
Conference on Human Rights.”' The UN had prepared agenda for the
Conference to evaluate its effects and financial resources to uphold the
matter of human rights.”? It was an analysis of human rights machinery and
mechanism for the protection of human rights. It declares that girl-child is
entitled to inalienable universal human rights.”” It highlighted the role of
UN agencies like UN Children’s Funds and non government organization

in implementation of human rights and set a goal to achieve universal

268 A/RES/45/121, held on the December 14, 1990.

%9 A/RES/45/112, held on the December 14, 1990. It was called “Riyadh Guidelines”.

270 A/RES/45/113, held on the December 14, 1990.

¥1 Held in Vienna (Capital of Austria) on June 25, 1993. Then endorsed by the General
Assembly in December 1993.

72 This Conference was attended by almost seven thousands people containing 171
national governments, non governmental institutions and the UN agencies.

7 Paragraphs, I-(18) & (21), I1-49.
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ratification of CRC by 1995.”* Further, it emphasized that each state should

use its all resources to end the violations and the cooperation should also be

needed to end all kinds of child abuse.”?

2.2 Mechanism and implementation of the Documents to
Prevent Child Abuse
221 The United Nations

The United Nations was established by a treaty in 1945,”° therefore it is an
International Organization. Its establishment was for the purpose of
keeping peace and promotion of the human rights among all the world’s
nations.”” Presently, almost 189 countries are members of the United
Nations. The major divisions of the United Nations are the General
Assembly, Security Council, Economic and Social Council, Trusteeship

Council, International Court of Justice and the Secretariat.”*

74+ Till date almost 196 states ratified CRC. USA has just signed but not ratified it. See,
https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-
11&chapter=4&lang=en. Accessed on 30-05-2017.

%5 See Paragraphs 45-53.

¢ Tt is successor of League of Nations. It was established in 1920 and dissolved in 1946.

7 Tt was after the unfortunate incidence of World War II.

78 http://www.un.org/en/sections/about-un/main-organs/. Accessed on 05-07-2017. See
also, International Encyclopedia of Human Rights, p. 348.
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Present human right regime is centered on the United Nations. The United
Nations began with the most important international document 1i.e.
Universal Declaration of Human Rights (UDHR) in 1948. All the
afterwards international declarations and conventions are in fact

explanations of UDHR.”’

The authority under obligation to implement the rules provided in UDHR
and subsequent international documents is the United Nations Human
Rights Council preceded by Commission on the Human Right. Actually,
Vienna Declaration and Programme of Action were adopted by The
United Nations General Assembly in 1993. This declaration established the
United Nations High Commissioner for Human Rights. Later on, in 2006,
the Commission was replaced with the United Nations Human Rights
Council for the enforcement of international human rights law.”® Many of
the human rights agencies and NGOs take part in the children rights

matter. Two of them are mentioned in the following.

72 Ibid. p. 347.

% Donnelly, Jack, Universal Human Rights in Theory and Practice (USA: Cornell
University Press, 2013), 162. [hereinafter referred to as Universal Human Rights in Theory
and Practice].
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2.2.1.1 United Nations Children’s Fund (UNICEF)

UNICEF was established by the UN General Assembly in 1946. It was
created solely for the welfare of the children. It’s headquarter is situated in
New York City. It works within UN system for children’s rights and help
them to get their basic needs and opportunity for their better life.
Especially, it works for the developing countries in term of safe water,
sanitation, health care and basic education. Also, it provides help for
children in event of emergency situations, advocates different matters
concerning children and work also for fund raising. As far as their offices

"and 125 country offices.

are concerned, they have eight regional offices”
Primarily, it considers its job to work to implement the CRC 1989.
Moreover, it emphasizes on the equal rights of the girls and the women in

their social, economical and political rights and prevents the child labour.

Additionally, the organs and the human rights agencies also help each other

1 The regional areas are: Central and Eastern Europe and the Commonwealth of
Independent States, Middle East and North Africa, East Asia and the Pacific, South Asia,
Eastern and Southern Africa, UNICEF’s National Committee countries, Latin America
and Caribbean and West and Central Africa.
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https://www.unicef.org/api/v1/mosaic/region/en/3581?_format=json
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in this regard, like ECOSOC and WHO. Furthermore is that UNICEF

also, deal with the NGO?’s in this regard.**

2212 Human Rights Watch

The Human Rights Watch®® is a non-government Organization, an
American based group for the human rights. It works for monitoring and
reporting and put their share to end the abuses human beings face. Its
headquarters is placed in New York City and works worldwide. However,
they provide help ending the abuses though out the N. Africa, Africa, Asia,
Central Asia, Americas, Middle East and Europe. It seems that its more
focus is on the armed conflict; children assault, their exploitation, the attack
children face in their schools and many people so they can easily grow for

well being in future.”*

282 See https://www.unicef.org. Accessed on 05-07-2017.

https://www.unicef.org/specialsession/ngo/partners.htm. Accessed on 05-07-2017. Also,
International Encyclopedia of Human Rights, p. 349.

8 Tt was founded in 1978 with the name Helsinki Watch. After the increasing change in
the 1980s in terms of Asia Watch and Africa Watch and so on, it was changed into “The
Watch Committees”, then adopted the inclusive name as “Human Rights Watch” in 1988.
284 https://www.hrw.org/topic/childrens-rights. Accessed on 05-07-2017;
https://www.hrw.org/regions. Accessed on 05-07-2017.
https://en.wikipedia.org/wiki/Human Rights Watch. = Accessed  on  05-07-2017;
International Encyclopedia of Human Rights, p. 172.
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222 Convention on the Rights of the Child 1989

The Start of CRC*® is very important because it makes clear that its origin
is the Charter of the United Nations. It says:

“Considering that, in accordance with the

principles proclaimed in the Charter of the

United Nations, recognition of the inherent

dignity and of the equal and inalienable rights

of all members of the human family is the

foundation of freedom, justice and peace in the
Wor].d 2286

CRC 1989 is an international convention concerns with children rights. It
explains the rights provided in other international documents in a
comprehensive manner, likewise, it sets out the social, cultural, civil, health,
political and economic rights of the children. Moreover, it is internationally
binding document. According to Udombana, it is a shift in world’s thinking

about child and its fundamental rights.” It is considered as a big leap

8 https://www.ohchr.org/en/professionalinterest/pages/crc.aspx. Last accessed on 03-04-
2015.

¢ CRC, preamble (para 1).

* Nsongurua J. Udombana, War is Not Child’s Play! International Law and the Probibition
of Children’s Involvement in Armed Conflicts,vol. 20 (USA: Temple International and
Comparative Law Journal, 2006), p. 79. Quoted in “Child Soldiers, Slavery and the
Trafficking of the Children”, p. 27.
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because it recognized the children as subject of rights rather object to be

protected.”

The year 1979 was celebrated as International Year of the Child. Taking
into account the verse situation of children in the world, the government of
Poland prepared and submitted a draft convention in this concern. A
working group was set up under the umbrella of United Nations
Commission on Human Rights and was formed of government delegates,
representatives of United Nations bodies™ and a number of NGOs. The
first draft by Poland was reviewed and amended. The final draft of the
Convention on the Rights of the Child was unanimously adopted and
opened for signature by the United Nations General Assembly in
Resolution 25 session 44 on November 20, 1989.”° After its ratification by
twenty countries; the required number, it came into force on September 2,
1990. Unprecedentedly, 196 countries are partly to the Convention

including every member of the United Nations but surprisingly, United

*8 The South Asian Report 2013, p. 8.

8 The relevant human rights bodies are e.g. Human Rights Committee; Committee on the
Elimination of Racial Discrimination; Committee on Economic, Social and Culture
Rights; Committee on the Elimination of Discrimination against Women; Committee
Against Torture; Committee on the Rights of the Child. See, The Rights of the Child, Fact
Sheet No. 10 (Rev. 1), (World Campaign for Human Rights, United Nations), p. 7,
[hereinafter referred to as Fact Sheet No. 10]

0 Nyazee, Imran Ahsan, Islamic Law and the CRC (Islamabad: International Islamic
University, 2003), 73-74, [hereinafter referred to as Islamic Law and the CRC].
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States, in the era of Clinton’s administration, has signed it in February, 1995
but not ratified”" the convention. Actually the convention has not been
submitted to senate of United States for ratification by any one of its
Presidents.” It is surprising because United States department in the Bush
administration was active in the process of drafting of the Convention to
the extent that several articles of the Conventions were inserted based on
American Law. Moreover, there was no objection by the United States
ambassador in discussion on the Convention in the General Assembly,

rather, United Nations World Summit for Children 1990 has been attended

#! Signature of a treaty means that the state preliminary endorsement the document but
the intention to examine it domestically. It makes the state under no legal obligation except
to refrain from engaging in any act not in conformity with the treaty. After the
requirement if the state wants to become legally bound by the terms of the treaty, it
submits the instrument of ratification to the United Nations Secretary General. Another
way to become legally bound by a treaty is through accession. In accession, the state
follows its domestic approval procedure and decides to submit instrument of accession to
the United Nations Secretary General, thus, becoming party to the international human
rights treaty. See, www.unicel.org/crc/files/Definitions.pdf. Accessed on 16-10-2016.

2 https://en.wikipedia.org/wiki/Convention_on_the Rights of the Child. Accessed on
04-09-2016. the Clinton and the subsequent presidents of United States could not submit it
to senate for ratification due to strong opposition on the basis that CRC conflicts with the
local laws of United States regarding privacy and family. At the time of presidential
election campaign 2008, Barack Obama has described United States failure to ratify the
CRC as “embarrassing” and promised to review the issue but he did not. See Luisa
Blanchfield, The Convention on the Rights of the Child, Congressional Research Service,
Report for Congress (April 1, 2013); and
https://en.wikipedia.org/wiki/U.S. ratification_of the Convention on_the Rights of t
he Child. Accessed on 04-09-2016.
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by the then President Bush. Actually, the conservatives of United States

opposed the ratification of the Convention.”

22241 Four General principles of CRC**

1. All rights recognized for all children without discrimination.””

2. The primary consideration is the best interest of the child.”

3. All he children have rights to survival and development.*”

4. Due respect shall be given to children views according to their

majority. They should be heard in all matters affecting them.”®

2222 Optional Protocol to the CRC on the Involvement
of Children in Armed Conflict (Protocol on Armed

Conflict)

It is an instrument which especially addresses the matter of children
soldiers; compulsory and voluntary recruitments and more than all their

direct part in hostilities and conflict. This protocol on the Armed Conflict

* Islamic Law and the CRC, p. 81-82.

#* http://capacity4dev.ec.europa.eu/sites/default/learning/Child-rights/2.7.html. Accessed
on 06-10-2016; Child Rights Governance, Analysis Tool, Save the Children (2012), p. 11,
[hereinafter referred to as Child Rights Governance 2012].

5 CRC. Art. 2.

#¢ CRC. Art. 3.

*” CRC. Art. 6.

8 CRC. Art. 12.
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has risen the minimum age for children who forcibly or voluntarily take
part in the direct hostilities from fifteen (as set by the CRC) to eighteen

years.””

It is permitted by the Protocol on the Armed Conflict for the states that
wants voluntarily recruitment of children into their armed forces subject to
certain conditions. Firstly, it should be voluntary in reality. Secondly, it
should be with the consent of their legal guardians. Thirdly, the child
should be informed of the services they have to render in the service.

Fourthly, to confirm child‘s age from reliable sources.’®

2223 Optional Protocol to the CRC on the Sale of
Children, Prostitution, and Pornography (Protocol

on Sale of Children)

It defines the sale of children as “any act or transaction whereby a child is
transferred by any person or group of persons to another for remuneration

or any other consideration.” This sale is a comprehensive term to include

#7 Art. 1 and 4(1) of the Protocol on the Armed Conflict. See also, Michael J. Dennis,
Newly Adopted Protocols to the Convention on the Rights of the Child, (American Journal of
International Law, 2000), p. 789 quoted in “Child Soldiers, Slavery and the Trafficking of
the Children”, p. 30.

0 Art. 2-3

T Art. 2(a).
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a sale for any purpose e.g. the abduction and use as soldiers.’® It also defines
the prostitution as “use of a child in sexual activities for remuneration or
any other form of consideration.”” Further, pornography has been defined
as “any representation, by whatever means, of a child engaged in real or
simulated explicit sexual activities or any representation of the sexual parts
of a child for primarily sexual purposes.” The Protocol on Sale of
Children tries to punish this crime within cooperative mechanism and

make this sale of children as extraditable crime.*®

2224 Optional Protocol to the CRC on Communication

Procedure

This protocol is basically a complaint mechanism which provides a way
that a child, a group of them or their representatives can lodge a complaint

* to the Committee on the Rights of the

against violation of their rights
Child; especially, where the remedy is not available for them in their own

country in the matters of two earlier protocols; child’s sale, its prostitution

%2 “Child Soldiers, Slavery and the Trafficking of the Children”, p. 34.
*® Art. 2(b).

% Art. 2(c).

“Child Soldiers, Slavery and the Trafficking of the Children”, p. 34.
3% Preamble, Para 6.
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and pornography and their use in armed conflict.’” There was a need of this
Protocol because the complaint mechanism is not included in the original
text of CRC. In the case of any complaint the Committee will have the

right to investigate the case even involving the concerned state party.’®

2225 Child Protection

Provisions of CRC indicate the obligation on the states parties to protect
the children from all that is prejudice to the welfare of children.”® The
children shall have the right to be protected from all kinds of violence,
abuse, exploitation, neglect or maltreatment by the parent, guardian or
someone outsider.”” In this regards, the states parties are under obligation
to “take all appropriate legislative, administrative, social and educational
measures to protect the child”'" and implement all rights of children

provided by CRC.’” These measures include necessary support, social

7 Art. 11.

% https://www.unicef.org/crc/index_protocols.html.  Accessed on  01-07-2017.
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID = 14503.
Accessed on 01-07-2017.
https://www.childrensrights.ie/sites/default/files/information_sheets/files/BriefingNoteC
RC3rdOptProtocol170914.pdf. Accessed on 01-07-2017.

" CRC. Art. 36.

M CRC. Art. 19 (1).

M CRC. Art. 19 (1).

2 CRC. Art. 4.
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programs and other preventive measures such as reporting, investigation,
judicial involvement and treatment.’”’

However, the responsibility depends on capacity, resources and
international cooperation of the states parties.’* Moreover, children victim
of the negligence, exploitation, abuse, torture...etc. should be rehabilitated

in an environment of respect, health, and dignity of the child.’”

2226 Implementation of CRC

In order to satisfy the implementation of the principles, rights and

protection of children mentioned in CRC, a committee called Committee

on the Rights of the Child has been established.”"

For the effective implementation of rights and protection and the
cooperation in this regard, CRC invites the specialized agencies’” of the

field and non government organization within their scope and mandate to

33 CRC Art. 19 (2).

1 CRC Art. 4.

5 CRC Art. 39.

516 CRC Art. 43 (1).

7 Like International Labor Organization (ILO), United Nations Educational, Scientific
and Cultural Organization (UNESCO), United Nations Children’s Fund (UNICEF).
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take part in submission of their report on the issue. They are involved in

consideration of the reports to advise the best implementation the CRC.’"

According to Save the Children, it is necessary for the implementation of
child rights that all the reservations of the states parties have been removed
and the principles of CRC are enforced through their national courts.
Likewise, it is also necessary that systematic legislations, policies, action
plans and agendas for the children should be based on CRC.’" Specifically,
if decentralization of power was made by a state in this regard, the
responsibility of compliance still remains with the state. Further, the state
should also ensure that this devolution does not result into discrimination

and mismanagement of the resources.””

For the purpose, it is recommended that states parties review their
legislations to make them in conformity of the CRC and other

international treaties.’*!

It is also equally important to insure that states departments concerned and

non states actors; organization themselves respect the principles and rights

provided by the CRC.**

8 CRC. Art. 45(a).

% Child Rights Governance 2012, p. 9.
2 1hid. p. 13.

21 1hid. p. 9 - 10.
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2227 Committee on the Rights of the Child

Committee on the Right of the Child is United Nations body. Its
responsibility is to ensure fulfillment of the children rights and their
protection by all the states parties. In the year 1991, representatives of the
states parties gathered for first election for the monitoring body, for this
purpose, 40 were the candidates for 10 seats, according to article CRC.*”
Ultimately, six women and four men were elected.” The committee
composed of ten independent members elected by the state parties from
among their nationals who are expert in the field of child rights. The
election of the committee is held every second year election by secret ballot

from among the nominations given by the states parties.’”

The Costa Rica proposed the amendment in article 43(2) of the CRC on
December 12, 1995, about members of the Committee. It was registered and
came into force on November 18, 2002. Resultantly, member of the

Committee had increase from ten to eighteen.’*

2 Tbid. p. 18; CRC. Art. 3 (3).

2 CRC. Art. 43(2).

2 The members elected from Burkina Faso, Barbados, Brazil, Peru, Egypt, former Soviet
Union, Portugal, Philippines, Sweden and Zimbabwe. See, Fact Sheet No. 10, p. 8.

3 CRC. Art. 43(3).

32 https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11-
a&chapter=4&lang=en;
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All the states parties are obliged to submit the regular reports to the
committee on the way that child rights are implemented in their respective
countries. The report should come to the committee by the state party after
two year of Convention’s ratification and thereafter, every five years.””
States parties should also make reports of progress available and known by
the public.””® Then, the committee examines the reports and recommends
what is necessary to the states party through its concluding observation. In
this regard, Office of United Nations High Commission for Human Rights
(OHCHR) along with the concerned NGOs and government organize
workshops occasionally to follow up the recommendation and the

concluding remarks of the Committee.

According to the guidelines adopted by the Committee to the states parties
in 1991; the first session, the repots shall indicate the factors and difficulties
in the way of implementation of the Convention. It shall also include the

priorities and goals for the future regarding child rights. Moreover, the

https://treaties.un.org/doc/source/docs/CRC_SP_1995 L.1 Rev.1-E.pdf. Accessed on 28-
06-2017.

27 CRC. Art. 44 (1).

2% CRC. Art. 44 (6).
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report shall be presented along with the statistical data, problem oriented

and critical.’”

In addition to state reports, the Committee, before its session, meets and
gets information from the other treaty bodies and special rapporteur;™ a

mechanism adopted the Commission on the Human Rights.

The United Nations Commission on Human Rights was substituted which
United Nations Human Rights Council on March 15, 2006 by a resolution
No. 60/251. The council consisting of 47 member states was elected by
secret ballot in the General Assembly for a period of three years based on
geographical distribution.” The Council on Human Rights is seems to be
more systematic than the Commission was. For example, record of every
state discussed publically every four years. Likewise, it puts no sanction
other than the publicity. Moreover, independent experts, not being state
representatives, are engaged in the focusing and investigating the human
rights situations. Being impartial, this proves to be a good step by the

Council. The Council also convenes special session for special issues like

* CRC. Art. 44. See also, Fact Sheet No. 10, p. 8.

9 For example, special rapporteur on torture; on arbitrary executions, on the sale of
children and on child prostitutions and pornography. See, Fact Sheer No. 10, p. 9.

#1 http://www.ohchr.org/EN/HRBodies/HRC/Pages/ AboutCouncil.aspx. Accessed on
12-10-2016; Universal Human Rights in Theory and Practice, p. 162.
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international food prices...etc.” An important aspect of the Convention is
that it allows the NGOs to submitted alternative report to the Committee
about the ground reality of the rights implement or violated in a specific

locality.”

A working group of the Committee meets with all the representatives of
the states almost three to four months before the meeting of the
Committee. This is to examine the reports submitted by the states parties
and to prepare list of issue or the agenda for the coming Committee session.
This helps the state party to prepare any updated information required, if
any. Likewise, it prepares the state concerned for the discussion which may

take place in the session.

The Committee normally holds three sessions in a year at Geneva
approximately for four weeks each. The week is reserved for preparing the
agenda for the next session. These are in January, May or June and
September. At each session, the Committee examines about ten reports in.
All the reports are discussed with the delegations from the states parties

concerned. In the concluding remarks of the session, the adherence by the

2 1hid. p. 163-164.
3 CRC, article 22(2).
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states parties of the child rights in the Convention is stated along with the

recommendations.

Importantly, a day of general discussion™ is organized by the Committee
whereby the NGOs, the experts and children submit their report to inform
about the realities of child rights, so that the governments are provided with

more concrete suggestions.335

2.2.2.8 Necessary Measures for implementation of the

Convention

For proper implementation of the child rights, a systematic concrete
measures should be taken with the attention towards the necessary reforms
needed from time to time and regular scrutiny of the progress of the
progress done by the states parties. The reason is that the states parties have
to undertake many measures like administrative and legislative, using their

available sources along with international cooperation for child rights.

It is extreme need for this purpose to monitor the implementation of the

Convention at both national and local levels, national and local assemblies.

# Tt is organized once a year specifically in session of September.
https://www.crin.org/en/guides/un-international-system/committee-rights-child.
Accessed on 06-10-2016.

% Tbid.
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Services of ombudsman office may also be helpful in this regard. Definitely,
it is very important to get reliable information concerning child issues, so,
performance of the statistical office of the state must be improved so that it

contribute for the implementation of the Convention.

Other kinds of mechanisms necessary are the training of the all personnel
engaged in this field; all who work with children and making awareness of
the convention to the public at large.” Moreover, the resources must be
allocated by the states parties according to the priorities i.e. from poor to
rich especially for the implementation of the Convention. Furthermore, the
developing countries must report for the need of international cooperation
and the donor countries are encouraged to review their method of

cooperation.””

For the purpose of appropriate implementation, effective coordination
among the concerned ministries, departments and the all the concerned

authorities must be engaged in child rights issues.™

¥ CRC. Art. No. 42.
7 Fact Sheet No. 10, p. 11-13.
% The South Asian Report 2013, p. 43.
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2229 Hurdles and obstacles in the implementation of

CRC

In presence of customary and religious laws in a country, to what extent
CRC, customary and religious laws are compatible with each other? It
makes a big problem for the states that have ratified the CRC. It is a big
challenge to make them compatible with each other.”” Children, their

parents and the society are mostly unaware of the rights of the children.*

Failure of the coordination among the government agencies at all levels and
the private sector which has concern with the child right is a big obstacle in
front of the implementation of the CRC.”*" Moreover, the coordination

should include civil society and media as well.**

One of the problems is that many countries report to the Committee on
the Rights of the Child after the duration within which the states parties

have to submit its report to the Committee.’*

% Child Rights Governance 2012, p. 10.
0 Thid. p. 11.
* Ibid. p. 15.
2 1hid. p. 19.
* The South Asian Report 2013, p. 43.
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223 South Asian Association for Regional Cooperation

(SAARC)

At the level of South Asian Association for Regional Cooperation™
(SAARC), the topic of child rights has been identified as the area of
cooperation. Two conventions have been made by the SAARC so for in
this concern. One is SAARC Convention on the Regional Arrangements
for the Promotion of Child Welfare in South Asia.’** The Second is SAARC
Convention on Preventing and Combating Trafficking in Women and

Children for Prostitution.’*

For the purpose of treaties, legal reforms, policies and mechanism in respect
of co-ordination in SAARC region are remarkable. The most successful
countries are Pakistan, India, Bangladesh, Sri Lanka and Nepal, in the form

of establishing human rights institution for the children rights.’*

In 2001, Committee on the Rights of the Child recommended for a global

study on violence against children in 2001. Acting upon the

* Tt comprise of eight countries namely: Afghanistan, Bangladesh, Bhutan, India,
Maldives, Nepal, Pakistan and Sri Lanka. http://www.saarc-sec.org/. Accessed on 10-04-
2017.

** Kathmandu, on January 05, 2002. And inforced on November 15, 2005.

* Tbid.

* The South Asian Report 2013, p. 15.
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recommendation, South Asia Coordinating Group on Action against
Violence against Women and Children (SACG) organized regional
consultation for SAARC countries in 2005 at Islamabad, Pakistan. Their
consultation ended up with the formation of “South Asia Forum for
Ending Violence Against Children (SAF)” and accordingly, the mechanism
was initiated with the aim of ending all kinds of violence against children.
In the 3™ Ministerial Meeting, June 2010, SAF decided in the collaboration
with SACG with the guidance from SAARC to establish a new institutional
framework structure which named as “South Asia Initiative for Ending
Violence against Children” (SAIEVAC). It works at both regional and
national levels taking proper measures to end all kinds of violence against

the children; boys and girls, and the women as well.**

2.2.3.1 The Work Plan for 2010-2015

SAIEVAC has prepared a work plan for the period of 2010-2015. Some

objectives were set in the work plan and it was agreed by the SAIEVAC

349

members™ that all the progress will be reported to SAIEVAC secretariat

** http://www.saievac.org/about-saievac/ history/. Accessed on 06-04-2017.
* The members are Afghanistan, Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan
and Sri Lanka (SAARC Countries).
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and board on annual basis. These objectives which have to be achieved by

2015 are:™

> Regional Cooperation:
It comprises the regional exchange of experience and facilitates each
other. This should include the technical meeting, share of necessary
practices, publication of the reports and preparing the
recommendations to the SAARC.

» National Strategy:
Starting a comprehensive strategy of national basis to focus on the
planning and do complete time bound targets. In this regard, role of
each ministry should be defined and provide enough resources to
complete the agenda to end the violence against children.

> Legislative Measures:
Making necessary legislation with enforcement in all areas and forms
of violence against children like, with family, community, work
place, corporal punishments and conflict situations, customary

degrading practices, force marriage and honor killing...etc.

30 SAIEVAC, Workplan 2010-2015. P. 3-8.
http://srsg.violenceagainstchildren.org/sites/default/files/political declarations/SAIEVA
C5YEAROWORKPLAN2010.pdf. Accessed on 06-04-2017. [hereinafter referred to as
SAIEVAC, Workplan 2010-2015]
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Obviously, this will be in the light of CRC with addition to other
international or regional agreements.

Prevention:

This is to identify causes and risk factors which cause violence
against children. The member states should allocate reasonable
resources for prevention of violence and its risk. Likewise, they
should address inequalities based on gender, nation language,
religion or any other base as the inequality plays as a role in violence
against children. Moreover, states are under obligation to address the
poverty in the form of initiatives for batter economy systems and
establishing non-violent values in their respective societies.

Data Collection:

This is to implement a system of research on national level and its
dissemination. This research will give due regard to disaggregate,
among others, the sex, language, race, religion and social origin. For
the effective action, the adequate resources be used. The systematic
research comprises child birth’s and death’s, children working or
leaving institutions and other child issues. Importantly, it should

include the persons convicted for abuse of child.
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» Professional Training and Learning;
The states should have built capacities of all professionals that have
relations with issues of children. For example, teachers, social
workers, police officers, judges, health sector professional and child
care institutions. Moreover, short training on prevention of child
abuse, must also be given to other segment of the society e.g.
politicians and decision makers for awareness. These training
programs shall occur continuously.

» Child Care Standards:
States should develop community-based care and standards and
regulations for all care givers of children including the child
institutions. These standards should comprise of reasonable
facilitation, services and education for proper care and maintainable
management done with monitoring. This monitoring management
be done annually for institutions taking feedback from the children
who live in thee child care institutions.

> Reporting:
Everyone in the society especially the professionals who work with
the children issues, on suspicion of any act of violence or abuse

against children must report to the concerned legal department
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where the investigation will be safe, complete and confidential.
There should be an easy access towards report by the child or his
representatives of any act of abuse. For this purpose, the system
should provide a tool free number as child helpline and ensure the
confidentially.”

> Referral Mechanism:
The states have to define a proper process for referring the case of
the child victim of abuse for interagency cooperation.’” This process
should encourage the victim child and his parents or guardian to tell
their experiences about the abuse and due weight age be given to
their views.

» Recovery, Rehabilitation and Social Reintegration:
The states will have to prepare measures to rehabilitate the child
victims, their families and witnesses of violence thereof for the
purpose their help, integration and their dignity in the society.

> Justice System:
The judicial system of the state should be as powerful and accelerate

to protect the best interest of the child and to prevent every act of

#! Reporting the issue in the media is opposing the rule of confidentially.
*2 The agencies mean here all those who are engaged with the issues of the child, e.g.
education, health, police and prosecution branch.
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abuse against him along with free legal aid. There should be social
workers support children in the perspective of the judicial enquiries.
Moreover, the minimum age for holding a child criminally

responsible’”

set as 12 years.

» Education and Awareness Raising:
States should be able to arrange public awareness programs on
children rights issues and their protection through and every method
possible. They also be able to address the specific problems like
corporal punishments, sexual abuse, their trafficking ...etc. with
their consequences in short and long terms in the society.

» Child and Civil Society Participation:
The state should encourage and support all those who participate
child, adult or civil society who help the government for end of the
violence against the children in the form of providing
recommendations and monitor and assist in the decision making
process in this regard. There should also be national forum for
children’s participation and other for civil society participation

along with the recognition of the activists in child prevention of

child abuse in shape of and giving awards; prizes, to them.

% Perhaps, the word used here as responsibility instead of liability because the child if
done a criminal activity, he is not given a full punishment as adult.
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In the matter of sexual abuse of children in the travel and tourism have been
recognized as violence against children in the SAIEVAC Regional Work
plan 2010-2015, in the following words:

“on Additionally,  commercial  sexual

exploitation of children continues to be one of

the most pervasive violations of children’s

rights in South Asia and includes child abuse

through child prostitution, sex tourism, child
pornography, Internet pornography and

»354

trafficking....

So, this Work plan recognized “Sex Tourism” as a kind of violence against
children. This is something not even explicitly mentioned by documents

and national legislation.’”

Moreover, sexual abuse of the children is the most unreported issue in the
South Asian region. It is mostly done by someone familiar to the child, for

example, the teacher, school or community.”

South Asia is very active for the prevention of child abuse. There are laws

and mechanisms to combat commercial sexual exploitation of children but

»*SAIEVAC, Workplan 2010-2015, p. 16.

* Ministry of Foreign Affairs of the Netherlands, DEFENCE for CHILDREN and
ECPAT International, Global Study on Sexual Exploitation of Children in Travel and
Tourism, Regional Report (South Asia), 2016. P. 43. http://www.ecpat.org/wp-
content/uploads/2016/10/SECTT Region-SOUTH-ASIA.pdf. Accessed on 30-03-2017.
[hereinafter referred to as SECTT South Asia report 2016].

¥ SAIEVAC, Workplan 2010-2015, p. 16.
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this does not have been explained whether there is attention towards
children sexual abuse in the tourism sector or not. So, this sector is rarely
emphasized. Even when the word “sex tourism” has been used, it is not
clearly elaborated.” For example, India’s five years plan (2010 -2016)
suggests and proposed the process of establishing a unified policy for
responsible tourism for the protection of women and children from
exploitation in North-eastern States.”® The Ministry of Tourism, India, in
collaboration with UNODC, (Pacific Asia Travel Association (PATA) and
Save the Children, India, has prepared a code of conduct for safe and
honorable tourism.” Some of its objectives are as under:

« : .

1. Encourage tourism activities to be

undertaken with respect for basic rights like

dignity, safety and freedom from exploitation

of both tourists and local residents i.e. people

and communities who may be impacted by

tourism in some way.

2. Aid the prevention of prostitution, sex

tourism and forms of sexual exploitations like
assaults and molestations in tourism to

*7 SECTT South Asia report 2016, p. 45.

¥ Ministry of Women and Child Development Government of India, Five Year Strategic
Plan (2011-2016) http://wed.nic.in/sites/default/files/MWCD _Strategic Plan_10-02-
2011.pdf. Accessed 08-04-2017.

*” Government of India, UNODC, PATA and Save the Children India, Code of Conduct
for Safe and Honourable Tourism (India: 2010). Adopted on July 1, 2010.
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safeguard the safety of persons, in particular

women and children.”*

Nevertheless, there are much lack in the mechanism, information,
coordination and overall implementation in the region of South Asia

including India.*

2.2.3.2 Mechanism after Ratification of CRC

After ratification of CRC, the states parties should make their domestic

legislation in accordance with the provision and requirements of the CRC.

Talking about South Asian countries we see that their domestic legislations
concerning children rights issues are being amended or new laws are being
enacted to make them child friendly.”* Even then, the Committee on the
Rights of the Child expressed its concern that the new laws have not always
being successful if we look towards the general principle of CRC.> Those

general principles of CRC are non-discrimination against children, their

9 http://www.unodc.org/documents/southasia/News/conduct_final.pdf. Accessed on 09-
04-2017.

*ISECTT South Asia report 2016, p. 45, 47.

2 See example of Laws from Pakistan in Ch. 4.

% The South Asian Report 2013, p. 43.
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best interest, their right to life, survival and development and right to be

heard.**

Seeing the past twenty years, it has been noted that many legislations have
been enacted in this region such as laws of juvenile and protection but it is
also important that many laws not comprehensive; they focus on a specific
aspect of life, for example, aspect of free education may be found in almost
all constitutions. However, the countries of this region are in the process of
the comprehensive legislations reflecting the convention. For instance,
Afghanistan has enacted law concerning Juvenile Code in 2005; Education
Law in 2008...etc. some laws of Afghanistan provide free education till
secondary level and prohibits the forced labour of children. On the other
hand, the Committee considers that mixing of more than one source of law
e.g. customary, codified and Shari'ah, had negative impact on the children’s
right as suggested by CRC. According to the report, reform in India has
been wide ranging which include Juvenile Justice Act 2000; Prohibition of
Child Marriage 2009. Likewise, an act on Protection of Children from
Sexual Offences 2012 and further, children employment prohibition under

14 of age and on children education. As for Pakistan, the progress will be

** These are in the articles No. 2, 3, 6, and 12 of the Convention on the Rights of the
Child.

See, https://www.crin.org/en/home/rights/themes/general-principles. Accessed on 17-03-
2017
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discussed in the fourth chapter of this thesis. However, these legislation are
only the first step, it must be accompanied with the effective measures to
ensure remedies in any case of violation of the child rights. So, most of
times human rights institutions may provide legal aid to the child if he

becomes victim of any type of violation to his right.’*

In most of the South Asian countries, specific ministries or department have
been established at the government level which have also a duty for
coordination except in Afghanistan and Maldives where we see no such
coordination. However, practical approach is that even there is mechanism
for the coordination but it is not seen efficient due to many reason like
where all the departments are subject to some ministries whish is,
obviously, work in a slow process.’® But the main reason may be that the
Convention is very broad which contains social, cultural, economic and
political rights which causes many practical and particular coordination
problems within the departments and ministries of the same country who
tackle those kinds of rights. According to the findings, many countries in
the region on the recommendation of the Committee on the Rights of the

Child, have set up specific coordination unit; board, commission or council,

% The South Asian Report 2013, p. 44, 55-56.
3 Ibid. p. 44.
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for the implementation of the CRC. Regardless of the strong power for the
coordination, practically, it proved to be a challenging situation to
coordinate among different departments who work on child’s issues. In
Bangladesh, for example, national Council for Women and Child
Development is the main policy maker concerning children rights. It is
chaired by the Prime Minister himself. But the problem is that the civil

society is not represented in the meetings.”

In Bhutan, the primary responsibility for the coordination and
implementation of the CRC has been assigned to National Commission for
Women and Child, established in 2011 by its government order. This
Commission is not placed under any ministry of the state. It is very
important, that 11 members, representative of the ministry, civil society,
academia, media and businessmen are included in the Commission.
Moreover, it is authorized to coordinate all the children protection
mechanism and the strategies among all levels included the ministries
concerned and the police. Even though, the funds are provided to the
Commission for five years but it remains in need of further agencies to
work properly. In the past, it was not effective due to lack of knowledge

and limited participation but it is noted recently that the members taking

% Ibid. p. 74-75.
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interest in children rights issues and their protection. According to the
Report, Bhutan is the most successful country in coordination and

mechanism to protect and prevent child abuse.’®

Some countries of South Asian have been engaged to raise awareness in this
regard through media and other methods like some states included it in the
curriculum of their syllable by their own. However, the periodic reports

under CRC and its protocols have received poor attention.*”

Almost all the countries of South Asian region tried to establish to establish
government or private institutions or permitted non government
organization to work on child rights and their protection issues. Mostly,
these institutions are in the form of departments or in the form of
commission with authorities to investigate children abuse cases on reaching
of a complaint or their own.”® Actually, the human rights institutions of
independent nature increased very fast since the year 1990. They have
mandate to monitor state’s obligation and actions concerning human rights
protection. The findings show that most of human rights institutions in
South Asian region have not an independent section or division on children

rights; rather, they are treated as within the general human rights issues

% Tbid. p. 76.
9 Tbid. p. 45.
70 Tbid. p. 45.

142



except in few countries such as India where national children’s commission
is totally independent from human rights commission. They have the
mandate to investigate the abuse suffered by the children on the basis of
some complaint or even by their own initiative. They are also authorized to
sue in the court of law on children behalf.””! For instance, Sri Lanka has
established Human Rights Commission of Sri Lanka under the Human
Rights Commission Act 1996. The problem is same as discussed earlier that

a specific division on children rights has not established yet.

It is very important that any disrespect or offence against the authority of
the Commission is considered as contempt of a court and will be punishable
through the Supreme Court. On the recommendation of the Committee on
the Rights of the Child, Sri Lanka accepted to make its Human Rights
Commission independent and in line with the provisions of the Paris
Principles.”” In the same way, the Commission can also act as plaintiff in

the civil courts only on behalf of a child.””

7 Ibid. p. 95-96.

72 Those Principles have been defined in the First International Workshop on National
Institutions for the Promotion and Protection of Human Rights which was held
in Paris on October 7-9, 1991. Subsequently, they were adopted by the United Nations
Human Rights Commission, in the Resolution No. 1992/54 of 1992. Later on, these
principles were adopted by the UN General Assembly in its Resolution No. 48/134 of
1993. The Paris Principles takes about functions of national institutions for the proper
protection of human rights. See https://en.wikipedia.org/wiki/Paris_Principles. Accessed
on  20-03-2017. The  text of Paris Principles is  available on
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The Convention on the Rights of the Child”* requires from the states’
parties to engage all the civil society including the children in protecting
rights of children and prevent their abuse. Although, the main
responsibility in this regard devolves on the state concerned.”” Tt is
significant to note here that non state actors”® had very important role in
drafting of the Convention on the Rights of the Child. The report shows
that almost in all the countries, the non government organizations can
legally register. Moreover, there is more than one union from the civil
society which engages for the children rights and their protection.
Additionally, there is informal cooperation among the society that takes
care of children. Almost all the countries of the region take non state actors
while developing policies and plans concerning child rights. They encourage
them to hold child focused programs. Most of the countries in the region
look towards work of the non government organizations very positively

and invite them while developing the policies and laws concerning child

http://www.ohchr.org/EN/Professionallnterest/Pages/StatusOfNationallnstitutions.aspx.
Accessed on 20-03-2017.

7> The South Asian Report 2013, p. 101.

7* CRC. Art 45.

> Committee on the Rights of the Child (2003), General Comment 5 (2003): General
Measures of Implementation of the Convention on the Rights of the Child (arts. 4, 42 and
44, para. 6), CRC/GC/2003/5. Available at
http://tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.aspx?symbolno=CR
C%2FGC%2F2003%2F5&Lang=en. Accessed on 20-03-2017.

¢ Non state actors include here means the civil society, human rights groups and
organizations, family, academia and professional association.
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issues. So, there are many non state organizations working in the region of
South Asia after fulfilling of legal requirements for their registration in each
country. However, sometimes they monitor their activities so that they
should not violate the child rights themselves and watch their activities
especially transfer of foreign funds to the country especially for the purpose
of promoting illegal activities and terrorism which endanger the security of
the state, in the so called name of child rights. They also monitor due to

political scenario and domestic interests.”’

2.2.3.3 Non State Actors and the CRC

Committee on the Rights of the Child considers non state organizations as
partner with them.” Civil society, non state organization and non state
actors are confusing terms which are used normally interchangeably.
Firstly, the civil society may be defined as citizen of a state are voluntarily
and collective gathered in order to promote a common purpose. It can also
provide many services include campaign to establish child friendly laws for
protecting from harmful practices against children. Secondly, if any group
of civil society is constituted legally, it becomes non government

organization. Thirdly, the non state actors consist of individuals, faith

7 'The South Asian Report 2013, p. 155-161.
78 CRC. Art 45, General Comment No. 5 of CRC (2003); CRC/GC/2003/5.
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groups, media, groups and organizations that are not working for the
government and private business groups but they may also have more

interests behind their activities.””’

However, they’® have many important roles in the representation of the
children rights and providing services in this interest. This role is unable to
be denied. They follow up the cases of their rights violation and their abuse.
This is in addition to their services such as capacity builders, monitoring,
pushing the authorities to implement the CRC and reporting the
developments to the Committee on the Rights of the Child. All this is
possible with the help of media, electronic communication and the presence
of the younger who are well educated with hopes of end the violence. In all
the cases, they can work easily with the government which has trust with
its people but it becomes very challenging situation where the government
is weak or corrupt. According to the report, the children’s involvement
should be the priority and work of non state actors should be complement
and they should not capture the primary responsibility of the state with

regard to rights of the children and their protection.

72 The South Asian Report 2013, p. 159.
9 The word “they” here include civil society, non government organizations and non state
actor.
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As far financial support of these organizations is concerned, they receive it
from their government, the community and from external donors’ e.g.
external governments, United Nations, development banks and
international organization. Mostly, the external donors have their agenda
fulfilled.”®" The Paris Declaration, 2005 and then Fourth High Level Forum
on Aid Effectiveness, 2011 are very important for the donors and the
recipient countries for correct their strategies and behavior for the purpose
of reduction of the property, develop their institutions and tackle

corruption.’®

ECPT International with other NGOs and civil society played an
important role to bring the issue of SECTT in account of the SAARC
countries. ECPAT International, Scandinavian tour operators and
UNWTO prepared a Code of Conduct for this purpose with the

collaboration of the stakeholders to combat SECTT. The travel agents, tour

1 The South Asian Report 2013, p. 160-161.

382 See for Paris Declaration,
http://www.oecd.org/dac/effectiveness/parisdeclarationandaccraagendaforaction.htm. See
for Fourth High Level on Aid Effectiveness,

http://www.oecd.org/dac/effectiveness/fourthhighlevelforumonaideffectiveness.htm.
Both Accessed on 21-03-2017.
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operators, hotels or airlines, etc. which endorses the Code, commit to

follow and implement the measures™ which are as follow:

1. “To establish a corporate ethical policy
against commercial sexual exploitation
of children.

2. To train the personnel in the country
of origin and travel destinations.

3. To introduce clauses in contracts with
suppliers, stating a  common
repudiation of sexual exploitation of
children.

4. To provide information to travellers
through catalogues, brochures, in-flight
films, ticket-slips, websites, etc.

5. To provide information to local "key
persons" at destinations.

6. To report annually.”**

So, the Code works as establishing the ethical policies, train the personnel,
create awareness among the stakeholders, ultimately to make the travel and

tourism industry responsible and to end the SECTT.

2234 End of Violence from Lives of Children

Two important incidents highlighted the matter of violence against the

children. One is United Nations Study of Violence against Children,

* Tt was initiated in 1998 and developed in 2000. Primarily, the fund was given by
European Commission.
* https://www.unicef.org/lac/code_of conduct.pdf. Accessed on 10-04-2017.
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2006.°* Tt highlighted a valuable data on violence happens against the
children; the vulnerable creature, and raised the awareness in this regard.
Second is the General Comment No. 13 on the article No. 19 of CRC,
2011.%% Article 19 of CRC talks about protection of child against all kinds
of violence but this general comment emphasized on the importance of a

rights-based approach®” for the purpose of protection of the children.”®

In the area of South Asia, almost all the kinds of abuses come across
children like Child discrimination on different basis like races, child labour
and trafficking, child marriages, severe punishments, sexual abuse and
exploitation.”” However, these kinds of violence increase, decrease or some
kinds are available and some not, depends on different societies. The need
comes again to establishing legally enforceable laws, need for proper plan in

this regard and developing measures for the implementation.”

5 Full report is available at https://www.unicef.org/lac/full tex(3).pdf. Accessed on 22-
03-2017.

¢ Committee on the Right of the Child, General comment No. 13 (2011): The right of the
child to freedom from all forms of violence, published on April 18, 2011. CRC/C/GC/13.
Full text is available at
http://www2.ohchr.org/english/bodies/crc/docs/ CRC.C.GC.13_en.pdf. Accessed on 22-
03-2017.

* Rights-based approach means promoting the human dignity and considering the
children rights-based individual.

8 The South Asian Report 2013, p. 227.

® Ibid. p. 227.

® Ibid. p. 227.
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Sometimes, it is argued by the parents and the governments that the child
labour is due to the poverty and the difficult financial condition that have
been living by the families. So, it is unfortunate that the parents and the
governments throw the children in early age into the labour exploitation.
The answer to their argument is that, work towards formal education
enhances the ability to work in future with the honor. This is the way to

end children’s economic exploitation and it is the long term goal of the

CRC.”

According to SAIEVAC almost 44 million around 13% of the children in
South Asia are engaged in child labour where they work for long time a day
with little pay or nothing. So, SAIEVAC required the member states by

2015,

to recognize the right of the child to be protected against all kinds of works
that is harmful to health of child or interfere with child’s education in any
form. The states should have to ratify ILO 182. It is very important that
SAIEVAC allow the states to establish programs for child to combine work

with the education.’”

1 Thid. p. 229.
2 SAIEVAC, Workplan 2010-2015. p. 11, 17.
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However, Afghanistan has set out the minimum age for work as 15 and for
harmful work as 18 while the real percentage of child labour is 13. It ratified
ILO No. 138 and 182. Bangladesh, however, not yet ratified ILO No. 138.
In the National Child Eradication Policy 2010 domestic child workers were
outside the scope of the child labour laws. However, the Government has
established a unit of child labour within the Ministry of Labour and
Employment to supervise and coordinate child labour programs.” India
has the highest in the aspect of working children. According to non
government organization reports, almost 60 million children are working in
India at present. Further to this, it did not yet ratify the ILO No. 138 and
182. On the other hand, the Constitution of India®* has prohibited child

employment under the age of 14 in any factory or hazardous work.””

As for child marriage, its rate in south Asian Region is higher than any
other region. The rate of child marriage is almost half of the child marriage
in the world. In Bangladesh only, it is 66 per cent. However, there is slow

progress towards increase in the age marriage in the scenario of South Asia

* The South Asian Report 2013, p. 238

#* Article 24.

#  Report of Global March  Against the Child Labour, see
http://www.globalmarch.org/content/delay-ratification-ilo-conventions-138-and-182-
government-india-tarnishing-nation%E2%80%99s-image. Accessed on 30-03-2017; The
South Asian Report 2013, p. 238.
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? Most successful country in this regard seems to be Maldieves

region.
where the family law established the minimum age for the marriage as 18,

and presently the child married before the age 15 decreased from 16% to

4%.>”

Boys and girls, both are affected negatively when marrying at an early age,
but the girl affected more negatively. Firstly, it may lead to early
pregnancy. Secondly, her babies’ health may be at risk at the time of birth
or later on. Thirdly, she becomes weak in case of any domestic violence.
Fourthly, if a girl child is married, it simply means end of her education
which is reasoned towards end of her career and vocational chances. Fifthly,
child marriage may result into child trafficking if a girl is sold to a trafficker

in the name of marriage.”

The main factors reasoned to child marriage are the ignorance from the side

of law and its enforcing agencies, lack of child birth registration or proper

6 Tbid. p. 229.

*7 AFPPD, AusAID, ICRW and UNFPA, Child Marriage in Southern Asia: Policy Options
for Action, p-14. see, https://www.icrw.org/wp-
content/uploads/2016/10/CHILDMARRIAGE-F-13.pdf. Accessed on 30-03-2017.

3% UNFPA, The Power of 1.8 Billion, Adolescents, Youth and the Transformation of the
Future (New York: UNFPA, 2014), http://www.unfpa.org/sites/default/files/pub-
pdf/EN-SWOP14-Report FINAL-web.pdf. Quoted in, SECTT South Asia Report 2016;
The South Asian Report 2013, p. 229-230.
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registration of the marriage and lack of prosecution in the case of child

1 399

marriage especially in India, Bangladesh and Nepa

By 2015, the South Asian states were required*® to ban forced and early
marriages, likewise, they should registered the marriage freely and
compulsory and define an age for sexual consent.”' Moreover, they should
be able to make the legal age for marriage as for both; boys and girls at 18.
Moreover, early marriage in the region reached to reach 46 per cent before

the age of 18.**

As for corporal punishments in the region, the countries committed to end

corporal punishment in the region by 2015.*>

For example, talking about Nepal, a study done in the year 2008 of 71 child
centers in Nepal identified the common punishments which are utilized in
Nepal were hitting children, locking them in toilet, forcing them to clean

floor, isolating them humiliating them in front of others.** Very important

*?Ibid. p. 229-230.

‘O SAIEVAC, Workplan 2010-2015. p. 9.

! The language of the work plan shows that sexual consent and marriage are different. If
this is correct then this is, actually, opening the door towards the adultery which is
prohibited in Islamic Law.

“2 Tt is according to article 4 (3-d) of the Convention on Regional Arrangement for the
promotion of Child Welfare in South Asia.

% The South Asian Report 2013, p. 229.

“* UNICEF & Terre des Hommes, Adopting the Rights of the Child, a Study on Inter
Country Adoption and its Influence on Child Protection in Nepal (2008), p. 12. See,
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issue is the Children’s Act 1992 of Nepal which defines the child as below
the age of 16 and prohibited all kinds of cruel treatments but it exclude the
child beating through his parents, family or teacher for making the child
well being. It reads as follow:

“Prohibition on torture or cruel treatment:

No Child shall be subjected to torture or cruel

treatment.

Provided that, the act of scolding and

minor beating to Child by father, mother,
member of the family, guardian or teacher for

the interests of the Child himself/herself shall

not be deemed to be wviolation of this

Section”.*®

The Supreme Court of Nepal in 2005 has declared this article as

unconstitutional but it is not confirmed by the law reform.**

Another example is Sri Lanka where 177 per cent were surveyed and found

that 76.3 per cent had used corporal punishment in the last month. Third of

https://resourcecentre.savethechildren.net/sites/default/files/documents/1661.pdf.
Accessed on 30-03-2017.

405 Children’s Act 1992. Article 7. See for reference,
http://www.youthpolicy.org/library/wp-
content/uploads/library/1992_Childrens Act Eng.pdf. Accessed on 29-03-2017.

“% The case titled Mr. Devendra Ale vs. Office of Prime Minister and Cabinet. Decided on
January 6, 2005. See, http://www.endcorporalpunishment.org/progress/country-
reports/nepal.html. Accessed on 30-03-2017.
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this number of these parents were fully favorable to the corporal

punishment.*”

According to SAIEVAC the member states have to take all necessary
measures to end all prohibited corporal punishment by doing at least the
law reform and establish positive discipline techniques for home, school and

work places...etc.*”

As for sexual exploitation in the region, acting upon the article 34 of CRC,
the countries are trying to combat it through their laws but still there are
challenges in the form of discrepancies in the legislations and practices.*”
They all have also ratified the Optional Protocol on Sale of Children, Child
Prostitution and Child Pornography. According to SAIEVAC work plan
the states have to implement code of conduct for telecommunication

services providers especially the internet providers. They should also work

*7 Institute of Participatory Interaction in Development, Child Protection in Crisis and
Save the Children, A Study on Parental Disciplinary Practices and an Awareness Program to
Reduce Corporal Punishment and Other Forms of Negative Parental Practices, (2012), p. 27.
See http://www.cpcnetwork.org/wp-content/uploads/2014/04/Report-on-Corporal-
Punishment.pdf. Accessed on 28-03-2017.

‘% SAIEVAC, Workplan 2010-2015. p. 10.

“?The South Asian Report 2013, p. 231.
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towards end of sexual abuse of children and to protect them from

exploitation in the dance bars and the brothels.*°

1 shows that the sexual abuse

Afghanistan, for example, informal evidences
and exploitation of boys is more than the girls. Men of different ethnic
groups and in different tribes in all around the county use boys for their
gratification, this is common and has taken as a cultural mores in different
parts of the country.*? These reports show also that Taliban in their time

discouraged these tribal practices to use boys for dancing or for sexual abuse

or sodomy to make boys as their mistresses.*"

Another example is Bangladesh where more than 20,000 children are born

and live in “red areas™

where they grow up in brothel environment and
live in social stigma conditions. Their career is limited because they are

unable to build it outside the sex industry. While children are engaged in

Y19 SAIEVAC, Workplan 2010-2015. p. 10.

1Tt is because the armed conflicts discouraged the trend of research. So, these evidences
have been from NGOs working with children in Afghanistan and from journalistic
reports.

“2 Save the Children Sweden-Denmark (Slugget, C.), 2003, ‘Mapping of psychosocial
support for girls and boys

affected by child sexual abuse in four countries in South and Central Asia’. Qouted in
UNICEEF, Innocenti Research Centre, Sexual Abuse and Exploitation of Boys in South Asia:
A Review of Research Findings, Legislation, Policy and Programme Responses (April 2010), p.
31-32. See, https://www.unicef-irc.org/publications/pdf/iwp 2010 02.pdf. Accessed on
31-03-2017. [hereinafter referred to as Exploitation of Boys in South Asia 2010]

3 Ibid. p. 31-32.

#* Red areas are the places where business of prostitution, brothels, sex shops and clubs are
located. See https://en.wikipedia.org/wiki/Red-light_district. Accessed on 02-04-2017.
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the sexual activities, their children are also exploited. Their little boys are
made for house work to earn lively hood for their mothers and customers.
Boys who live in streets or who are engaged in child labour are also
exploited in the form of sexual abuse and prostitution. The reports said that
most of them, when interviewed, have lost their parents or engaged in
intervals for their need to livelihood; for their financial problems. Their
need for prostitution is in increase throughout Bangladesh with the
expansion of the demand for the commercial sex by the males who want sex
with males.*” There are laws in Bangladesh that deal with the issue of child
abuse and their prostitution. For instance, Penal Code of 1860, Children
Act 1974 and Suppression of Violence against Women and Children 2000,
(amended in 2003) though these laws do not defines child prostitution in
accordance with the Optional Protocol to CRC* rather the boys are left
without the proper legal protection from being vulnerable towards the

exploitation.*”

5 ECPAT, Global Monitoring, Status of Action against Commercial Sexual Exploitation of
Children, Bangladesh (2 edition), (2011), p- 10-11. See,
http://resources.ecpat.net/EI/Pdf/A4A 1I/A4A V2 SA BANGLADESH.pdf. Accessed
on 02-04-2017. [hereinafter referred to as CSEC Bangladesh 2011].

¢ Option protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography.

*7The South Asian Report 2013, p. 247.
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There are another problem annexed to sexual exploitation of the children,
that is, sexual abuse of children in the field of travel and tourism. The
Convention on the Preventing and Combating Trafficking in Women and
Children for Prostitution in 2002** adopted by the SAARC defines the

Prostitution as:

“the sexual exploitation or abuse of persons

for commercial purposes”.*”

Likewise, it defines trafficking in the following words:
“the moving, selling or buying of women and
children for prostitution within and outside a

country for monetary or other considerations

with or without the consent of the person

subjected to trafficking”.**

These articles talk about the general sexual abuse or trafficking of children
and women but did not specifically touch the issue of sexual activities

which largely affect the children in the travel and tourism industries.

Child trafficking in Bangladesh is also horrible. They are trafficked

internally and externally; across the borders. Their trafficking is mostly

8 http://www.catwinternational.org/Home/ Article/90-saarc-convention-on-preventing-

and-combating-trafficking-in-women-and-children-for-prostitution. Last accessed on 21-06-
2015.

“ The Convention on the Preventing and Combating Trafficking in Women and Children
for Prostitution. Art. 1(2).

20 Tbid. Art. 1(3).
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happened by many means e.g. most of the child victims are handed over by
the parents, their husbands, relatives or neighbors as bondage in the
situation like slavery or sold against some money due to financial problems.
Sometimes they are induces through the promise of marriage or jobs. Other
mean is their abduction where the abductors sold the children in brothels
or for the purpose of forced marriage. Then they are controlled by the
procurer by the coercion, confinement and violence...etc. afterwards the
victim children are used for the labour, begging, prostitution; the
commercial sexual abuse. According to UNICEF report, almost 400 women
and children are trafficked each month from Bangladesh. Approximately
300,000 children and women between the ages 12 to 30 are trafficked to
India in the last 10 years to India alone. Likewise 200,000 children and

women trafficked to Pakistan.*!

Although Bangladesh has National Plan of Action against Sexual Abuse and
Exploitation of Children including Trafficking 2002, and National Anti-
Trafficking Strategic Plan of Action, 2006, for monitoring this crime in

Bangladesh, these plans have been only partially implemented and the

1 See, Interview of Prof. Hossain, a member of Judicial Service Commission in Bangladesh
by the Staff from the United Nations Office on Drugs and Crime (UNODC) Regional
Office for South Asia, on June 9, 2009,
http://www.unodc.org/unodc/en/frontpage/2009/June/ human-trafficking-in-
bangladesh.html, Accessed on 03-04-2017. Also see, CSEC Banladesh 2011, p. 11-12.
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trafficking of children is still a big phenomena. The Third National Plan of
Action for Children (NPA) was prepared for 2005-2010. Here children were
also included for discussing the issues. Subsequently, its course of action was
embodied in the national policy planning processes; this was a good and
important point in this Plan. It tried to identify the root causes for that
make the children vulnerable towards their abuse, discrimination, violence,
exploitation, trafficking and sexual abuse. NPA also contains the objects of
it. It calls for developing policies and implements them, prepare legal
framework, mechanism to prevent every kind of abuse against children,
making the duty bearers aware of this problem, developing programs to
facilitate, integrate and rehabilitate the children victims of any abuse. Duties
of implementation of NPA handed over to the Ministry of Women and
Children Affairs initially. In February 2009, the government constituted the
National Council for Women and Child Development for the purpose of
monitoring the NPA. Implementing the NPA, different ministries have
undertaken different tasks, e.g. child labour issue was undertaken by the
Ministry of Labour. However, it is noted that all these attempts very slowly
get the implementation and the government are not involving the civil
society in the prevention of child abuse. The Committee on the Rights of

the Child has also shown its concern that NPA’s administrations and the
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guidelines are not sufficient for its implementation. Secondly, NPA has no
assessment and evaluation process. Thirdly, the very important is that NPA
does not protect the boys adequately; its priority is protection of girls only
without the mention of boys. Moreover, there are problems in
coordination among the government institutions to combat child abuse e.g.
the duplication of the tasks among them. The Committee of CRC also
clearly shows that the issue of trafficking and the sexual abuse still are not

sufficiently focused.*”

In case of Trafficking, the states parties should implement all provision of
SAARC Convention on Preventing and Combating Trafficking in Women

and Children for Prostitution.*”

Several NGOs and civil society played an important role to bring the issue
of SECTT in account of the SAARC countries. Talking about the

international effort, ECPAT Sweden has prepared the Code of Conduct but

2 Government of Bangladesh, Ministry of Women and Children Affairs, National Plan of
Action For Children, 2005-2010; CSEC Bangladesh (2011), p. 11-12;

Committee On The Rights Of The Child, fifty-first session, Consideration of Reports
Submitted by States Parties Under Article 44 of the Convention Concluding Observations:
Bangladesh, June 12, 2009, CRC/C/BGD/CO/4. See
http://www2.ohchr.org/english/bodies/crc/docs/co/ CRC-C-BGD-CO-4.pdf.  Accessed
on 04-04-2017; Exploitation of Boys in South Asia 2010.

2 The South Asia Initiative to End Violence Against Children (SAIEVAC), Workplan
2010-2015. P. 9.
http://srsg.violenceagainstchildren.org/sites/default/files/political declarations/SAIEVA
C5YEAROWORKPLAN2010.pdf. Accessed on 06-04-2017.
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it has no prevalence in South Asian countries. At the national level, the
Code of Conduct developed by India in 2010 which is not binding, though,
its works as guidelines for the tourism industry to prevent children abuse in
the form of SECTT. As a result, after signing the Code several hotels in
Agra, India have blocked the pornographic websites.*”* However, Work
Plan of SAIEVAC 2010-2015 emphasizes to prepare codes of conduct in the
travel and tourism industry and include them in their national policy. It

says:

“4.3 By 2015, all States have taken the
necessary steps to end sexual abuse and
exploitation against children by adopting
comprehensive  legislation,  ratifying  all
relevant  international = and  regional
instruments and enforcing a Code of Conduct
for telecommunications services (i.e. internet
providers, mobile phone companies, internet
cafes) and travel and tour outlets to prevent
sexual abuse and exploitation........

4.3 (7) of travel and tourism industry in each
country that have adopted and enforce a Code
of Conduct.””

“*SECTT South Asia report 2016, p. 56.
5 SAIEVAC Workplan 2010-2015. p. 10.
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2235 Hurdles and Challenges in the Implementation of

Children Rights

The South Asia countries have ratified CRC, its Optional protocol** and
SAARC own Conventions; Convention on Regional Arrangement for the
Promotion of Child Welfare in South Asia, and, Convention on Preventing
and Combating Trafficking in Women and Children for Prostitution. It
means that SAARC countries are under obligation to ensure that their legal
framework and mechanism is according to international and regional
documents. As a base, their constitutions talk about the protection of the
child rights and to prevent them from the all kinds of abuse and

exploitations.

In this regard, SAIEVAC says the following words:

“By 2015, all States have taken the necessary
steps to end sexual abuse and exploitation
against children by adopting comprehensive
legislation, ratifying all relevant international
and regional instruments and enforcing a Code
of Conduct for telecommunications services
(i.e. internet providers, mobile phone
companies, internet cafes) and travel and tour

¢ Optional Protocol to the Convention on the Sale of children, Child prostitution and
Child Pornography.
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outlets to prevent sexual abuse and

exploitation”.*”

Accordingly, some important steps have been taken seriously but there are
a lot to be done because there legislation yet not comprehensive covering all
the kinds of abuse to children or not within the line of international
documents. For instance, no country of the region has the national
extraterritorial jurisdiction. By this, the capacity of the states cannot address
cases of transnational child trafficking or the offender in case of child sexual

abuse.*®

Another example in the sexual activities is that no country has the national
legislation concerning specifically the issue of sexual exploitation of
children in travel and tourism industry, it may be due to inefficient
explanation of sexual exploitation definition. Likewise, when legislation
talks about sexual exploitation of children, occasionally it focuses on the
girls only leaving boys behind or considers them as offenders rather than
the victims. All these circumstances and weaknesses make the mechanism

and enforcement of laws very poor.*”

7 SAIEVAC, Sexual Abuse and Exploitation, http://www.saievac.org/sexual-abuse-and-
exploitation/. Accessed on 10-04-2017.

“8 SECTT South Asia report 2016, p. 49.

“ Tbid.
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Although, there are policies and co-ordination mechanism, the challenge for
the purpose of proper implementation is going through weak coordination
authority that is in the departments and concerned ministries. Likewise, it
suffers from lack of allocation in budget and otherwise in the improper
utilization of the allocated funds. Moreover, it has been less attention for
suitable data collection. It is also very important that there are gaps in law
and practice; we see many children do not get reasonable protection
services. It means that all the children are not enjoying the protection rights
in a reasonable manner, and the way forward towards end their violation.
There are also other practical challenges in the way of violence control
system. For instance, lack of experienced social workers especially who deal

with the children such as teacher, police, judges and the teachers.*°

2.2.4 African Charter on the Rights and Welfare of the

Child (ACRWC)

Talking about South Asian Countries, the governments in this area have
done a lot for the children in the form of legal reforms, introducing the
proper policies for the implement of the Convention on the Rights of the

Child. Yet the problem remains that these countries may not be able to

9 The South Asian Report 2013, p. 15 and 227.
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ensure good conditions like good education and health situation. Overall,
Sri Lanka got the high score in child friendliness; however, Pakistan and

Afghanistan have also made important progress.*'

Till 2016 ACRWC has been ratified by 47 states of African Union out of
54. The remaining 7 states have signed but not ratified. These 7 states are
Sahrawi Arab Democratic Republic, Somalia, Central African Republic, Sao
Tome and Principle, Democratic Republic of Congo, Tunisia, South Sudan.

As far Morocco it is non African Union country.*”

The purpose of ACRWC is same like the CRC 1i.e. to protect the children
from all kind of abuses directed towards children that include labor,
commercial and sexual exploitation, discrimination towards education and
health, their sale and trafficking, begging and so on. Like CRC it also
constituted an African Committee of Experts on the Rights and Welfare of

the Child to interpret and administer the programs of the Charter.*”

There were some reasons to establish ACRWC instead of presence of the

CRC in the world. These reasons include the under-representation of Africa

“1'The South Asian Report 2013, p. 12.
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https://en.wikipedia.org/wiki/African_Charter on_the Rights and Welfare of the Chil
d. Last Accessed on 16-02-2017.
2 Tbid.
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while drafting the CRC. Second reason is initiated and drafted by western
countries, so, CRC is a western phenomenon** which does not content
with some issues peculiar with the regions of Africa, especially, the
socioeconomic conditions in the continent.”” Same view is shown by
Bennett, who said CRC is the western rights ideology.*® Viljoen, when he
talked about the reasons of adopting regional charter after CRC, he said
CRC side-lining of African from process of its drafting and keeping out the
Africa-specific issue from CRC.*” Nowadays, states parties of the African

Charter celebrate 16 June as ‘Day of African Child’.**

For example, some points of differences between CRC and ACRWC are
qouted here. One of them is the right of education. CRC instigates the
states parties to provide free and compulsory education to all children.””

On the other hand ACRWC while instigating free and compulsory

#* Muyilla, J.W. (2006) African Values and Problems of Rights of the Child: A Search for
Explanations, Danish Institute of Human Rights. Quoted in, “Differences between the
ACRWC and the CRC”, p. 147.

5 See http://www.who.int/hhr/African%20Child%20Charter.pdf. p.1. Last Accessed on
16-02-2017.

¢ Bennett T.W.,(1999) Human rights and African customary law under the South African
Constitution ,Juta Publishing Company, p.98. Quoted in, Thoko Kaime, The African
Charter on the rights and welfare of the Child: A Socio-Legal Perspective (Pretoria University
Law Press: 2009), p. 2.

*7 Viljoen, F. “Why South Africa Should Ratify the ACRWC”, South Africa Law Journal
16 (1991): 660 at 661. Quoted in, “Differences between the ACRWC and the CRC”, p. 147.
% See http://www.who.int/hhr/African%20Child%20Charter.pdf. p.4. Last Accessed on
16-02-2017.

7 CRC. Art. 28-29.
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education for all the children emphasizes on female child especially when
they become pregnant.*® It is because culture of Africa does not give
importance of education to female child particularly if she is pregnant one,
in this situation it does not allow her to complete the education. Likewise,
CRC, it prohibits all kinds of abuse to children weather in the custody of
the parents or not.*! On the contrary to this, children discipline by adult is
a traditional dictate. Keeping in view the African practice, ACRWC allows
domestic discipline i.e. by their parents or in schools, with the condition

that it must be with humanity and not prejudice with the human dignity.**

2.24.1 Responsibility of the Child

ACRWC contained which CRC failed to contain.*”® Article 31 of the

ACRWC says:

“Every child shall have responsibilities
towards his family and society, the State and
other legally recognized communities and the
international community. The child, subject
to his age and ability, and such limitations as
may be contained in the present Charter, shall
have the duty;

#9 ACRWC. Art. 11(3-¢) and (6).

“1 CRC. Art. 19, 36, 37.

“2 ACRWC. Art. 11 (5) and 20 (1-c).

* It may be due to difference of the society.
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(a) to work for the cohesion of the family, to
respect his parents, superiors and elders at all
times and to assist them in case of need;

(b) to serve his national community by placing
his physical and intellectual abilities at its
service;

(c) to preserve and strengthen social and
national solidarity;

(d) to preserve and strengthen African cultural
values in his relations with other members of
the society, in the spirit of tolerance, dialogue
and consultation and to contribute to the
moral well-being of society;

() to preserve and strengthen the
independence and the integrity of his country;

(f) to contribute to the best of his abilities, at
all times and at all levels, to the promotion
and achievement of African Unity.”**

So, along with all rights of the children, they should be responsible for their
families, community, society and the African Unity. The language is much

clear that these responsibilities start at the time they were child.

2242 Mechanism by ACRWC

A first committee experts has been established in July 2001. The candidates

of the Committee are nominated by the states parties. Thereafter, they are

“* https://au.int/en/documents-45. Last accessed on 17-06-2015.
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elected by the Assembly of Heads of State and Government of the African
Union. The members must be elected from nationals of the states parties;
having moral standing and competence towards welfare of the issues
regarding to the issue of rights and welfare of children. The members are
elected for five years, but they can be re-elected again. According to
committee’s rule, it meets two times a year, mostly in May and November
in Ethiopia. The states parties have to submit initial report after 2 years and
thereafter, after 3 year on realizing of the rights of children mention in the

charter.*®

2.24.3 Purpose of the Committee of experts

A Committee has been established to look after the Charter.** The task of
the Committee is to promote rights of the children, monitor its
implementation and further, to explain the provisions of the Charter. The
Committee also examines the reports submitted by the states parties and
provides suggestions to the concerned states party or general

recommendation or general comments to all in to fill any shortcoming in

445

International ~ Encyclopedia ~ of  Human  Rights, p. 6. See also,
https://en.wikipedia.org/wiki/African_Charter on_the Rights and Welfare of the Chil
d. 16-02-2017.

“ ACRWC. Art. 32.
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* However, the rules of

fulfilling the requirements of the Charter.
procedure not yet set or not been employed till now.*® However, they are

empowered to examine state reports and implementation. Moreover, they

are also empowered to investigate any procedure or any issue covered by

ACRWC.

2244 Practical Challenges to the Committee of experts

There are many obstacles against the works of the Committee. Such of
them is that it does not become fully functional; cannot carry own
activities, may be due to lack of sources. Secondly, report submitting states
parties follow their own formats which make it different for the Committee
to achieve proper results and it cannot follow up the defaulting state.
Thirdly and most important one is that the member states are unresponsive
towards the ACRWC; they are unwilling to recommended persons for the
Committee Experts. Moreover, the elected members resign within their
membership period.*” Importantly, Graca Machel has said about the

government or the humanitarian organization: “our promises to children

“ ACRWC. Art. 42-45.

“8 See, http://www.who.int/hhr/African%20Child%20Charter.pdf. p.3. Last Accessed on
16-02-2017.
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https://en.wikipedia.org/wiki/African_Charter on_the Rights and Welfare of the Chil
d. Last accessed on 16-02-2017.
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throughout the world remain unfulfilled”.*® She also encouraged the co-
operation is must between ACRWC and CRC in this regard especially in

the armed conflict issues.**

2245 Process of Reporting

According to the charter, initial reports must be submitted within two
years of the ratification by a state party, then every five years. The states’
parties must include in their reports the entire situation about children in
their respective countries. Moreover, the report also consists of all the legal

and administrative issues in their countries.

The process of reviewing the reports started first in May 2008 when four
countries submitted their reports. These were Mauritius, Egypt, Rwanda

and Nigeria.

For the purpose of reporting, reports from the states’ parties as well as
reports from the civil organizations are accepted but report of state party
should first. After the acceptance of these collectively as report of a state

party, it passes through a process, as following:

#9 Graga Machel, The Impact of Armed Conflict on Children, a paper presentenced in
International Conference on War Affected Children (Canada: 2000), p. 4.
#1Ibid. p. 39.
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» Elaboration: the Committee of Experts sees that the report is
according the guidelines and include the required information
about children.

» Consideration: here examine takes place whether the report of a
state party is inconsistent with the practical situation. Also, it
finds if there any gap between the both reports; state report and
the civil organization report.

» Follow up process: in case any discrepancy between the both
reports; state and civil society are invited to explain for the
Committee satisfaction.

» Finally, after all the previous points, the report is submitted to the
African Union. Here, the Committee review the reports pre-
seasonal working group, identify the issue with the state and civil
society may be invited if needed. After all this, the findings are
submitted to the relevant state party but only with the high
government officials.

Any problems concerning with the ACRWC with be identify to a
state party in the shape of ‘concluding observation’ which may
consists of stapes that should be taken for implementation of the

African Charter. Thereafter, the state party has to submit
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periodical report after three years. For the purpose of follow-up,
the country visits may happen. Likewise, all the recommendation

may be sent for summit for heads of states’ parties.

2.2.4.6 Communicating Child rights violation to the

Committee of Experts

In case of violation of children rights, any individual or any kind of
association,” can communicate it to the African Union. The condition is
that the state party where the violation has been occurring should be
signatory of the ACRWC. Moreover, it is allowed when the submitted
person has communicated to his local authorities but not satisfied with their
provided solution. Then a group is assigned to see whether it is acceptable
or not. After the investigation from the communicated person,*’ the victim

and the concerned government, the case is being decided.**

“2 If the communication is by an individual and it is by association or NGOs...etc. it
should be recognized by the African Union or any international body.

*?1In a closed session debate.

454
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2247 Comparison between CRC and ACRWC

So, CRC and ACRWC are apperantly duplication. But ACRWC may be
called as more clear especially in Africa practices. For instance, it mentioned
drop out pregnant child from the school. Also, CRC does not allow
participation of a child below the age of 15 in armed conflict whereas
ACRWC does not allow it till he is called as child. But the two instruments

both may participate in promotion and protection in upcoming policies.*”

2.3 Mechanism in Specific Matters and Areas

2.3.1 Domestic Violence

Domestic violence can be by the Parents of the family.*® It is important
that this phenomenon is not a new one but last since the human family
exists. Moreover, it does not relate to any ethnical, religious and educational

groups keeping in view the modern practice of the human being. Many

5 “Differences between the ACRWC and the CRC”, p. 156.

See also,
https://en.wikipedia.org/wiki/African_Charter on_the Rights and Welfare of the Chil
d. Last Accessed on 16-02-2017.

¢ In an extended family system.
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families, parents and guardians are committing the beating, physical force or

different kinds of abuse with their children.*’

According to released figures by UNICEF almost 20,000 of the children in
America in the past decade were killed in their homes by the family.
Moreover, the US has the worst records on abuse against the children
because the 204 annual deaths per 100,000 children compared to 1.4 for

France, 1 in Japan, and 0.9 in the United Kingdom.**

However, article 19 of UNCRC makes the parents and guardian liable to

the Law:

“1. States Parties shall take all appropriate
legislative,  administrative,  social  and
educational measures to protect the child from
all forms of physical or mental violence, injury
or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual
abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the

care of the child.

2. Such protective measures should, as
appropriate, include effective procedures for
the establishment of social programmes to
provide necessary support for the child and for

%7 The Encyclopedia, Emericana, International Edition, vol. 6 (Glolier Incorporated, 1984),
450. [hereinafter referred to as The Encyclopedia, Emericanal; International Encyclopedia of
Human Rights, p. 114.

% https://www.seeker.com/us-worst-in-child-abuse-1765477691.html. Accessed on 10-05-
2017. The Report was updated on October 24, 2011.
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those who have the care of the child, as well as
for other forms of prevention and for
identification, reporting, referral,
investigation, treatment and follow-up of
instances of child maltreatment described
heretofore, and, as appropriate, for judicial
involvement.”*’

232 Protection against physical abuse / Corporal

Punishments / Capital Punishment

It has been reported that two out of three children were physically abused.
Same percentage of school going children was victim of the corporal
punishment.*® Unbelievably, NGO run schools also reported high

percentage of corporal punishment.*’

CRC is very clear in prohibition of child physical abuse and all kinds of
violence. Accordingly, the states parties should:

“take all appropriate legislative, administrative,
social and educational measures to protect the
child from all forms of physical or mental
violence, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation,
including sexual abuse, while in the care of

#? CRC. Art. 19.

9 Ministry of Women and Child Development, Government of India, PRAYAS, Save the
Children and UNICEF, Study on Child Abuse: India, 2007, p. vi. [hereinafter referred to as
Study on Child Abuse: India, 2007].

“l Ibid. p. 53. This is unbelievable worst fact because NGOs and other concerned
institutions are under obligation to respect the rights of children; even then, some NGOs
running schools corporally punish them!
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parent(s), legal guardian(s) or any other person
who has the care of the child.” **

The Committee on the Rights of the Child issued a general Comment in

which it has defines the physical or corporal punishment as:

“The Committee defines “corporal” or
“physical” punishment as any punishment in
which physical force is used and intended to
cause some degree of pain or discomfort,
however light. Most involves hitting
(“smacking”, “slapping”, “spanking”) children,
with the hand or with an implement - a whip,
stick, belt, shoe, wooden spoon, etc. But it can
also involve, for example, kicking, shaking or
throwing children, scratching, pinching,
biting, pulling hair or boxing ears, forcing
children to stay in uncomfortable positions,
burning, scalding or forced ingestion (for
example, washing children’s mouths out with
soap or forcing them to swallow hot spices).
In the view of the Committee, corporal
punishment is invariably degrading. In
addition, there are other non-physical forms of
punishment that are also cruel and degrading
and thus incompatible with the Convention.
These include, for example, punishment which
belittles, humiliates, denigrates, scapegoats,
threatens, scares or ridicules the child”.*’

*2 CRC. Article 19.

** Committee on the Rights of the Child, General Comment No. 8 on The right of the child
to protection from corporal punishment and other cruel or degrading forms of punishment (arts.
19; 28, para. 2; and 37, inter alia), para: 11, 42™ session, Geneva, June 2, 2006. Re issued for
technical reason on March 2, 2007. CRC/C/GC/8. See
http://www.refworld.org/docid/460bc7772.html. Accessed on 26-03-2007.
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According to US Department of Health & Human Services U.S, with ACF
and Children’s Bureau, United States has the worst record in the matter of
child rights and their protection among the industrial states because it loose
an average of four to seven children every day due the reason of abuse and
neglect. Especially in 2014, states agencies estimated 702,000 victims of child

maltreatment.***

As far the capital punishment is concerned, the International Covenant on
Civil and Political Rights, 1966*° is clearly states that the capital
punishment shall not be imposed on child*® and should not be carried out

on pregnant Women.w

233 Protection of children deprived of their family

Such children need special care and protection because increased chances of
their abuse. It is the reason that CRC instigates for special protection and
proper upbringing for them including kafalah and adoption. In their

upbringing due regard be paid to their ethnic, religion, culture and

#* Department of Health & Human Services U.S,with ACF and Children’s Bureau, Child
Maltreatment 2014, see  https://www.acf.hhs.gov/sites/default/files/cb/cm2014.pdf.
Accessed on 10-05-2017. Also see https://www.childhelp.org/child-abuse-statistics/.
Accessed on 10-05-2017.

5 Art. 6(5).

%6 Under the age of eighteen.

“ International Encyclopedia of Human Rights, p. 37.
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language. National laws of the states parties should ensure the measures in

this regard.*®

In case of adoption, it is the responsibility of the states parties “to ensure
that, in inter-country adoption, the placement does not result in improper

*’ Moreover, this should be carried out by competent

financial gain
authority and through inter-country cooperation together with agreements

among them."°

234 Protection in armed conflict

According to CRC, the states parties shall ensure that child under fifteen
are not recruited in their Armed forces and they are refrained from hostiles.
Moreover, they should ensure the protection to children who are affected
by armed conflicts. In this regard, the states parties are bound to respect the

international humanitarian law applicable to them.*"

In this regard, the important international humanitarian law is Geneva
Conventions of August 12, 1949 relate to the International Humanitarian

Law. According to its Protocol I, a child under the age of 15 should not

#8 CRC. Art. 20.
% CRC. Art. 21 (d).
9 CRC. Art. 21 (e).
1 CRC. Art. 38.
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take a direct part in the hostilities. In recruiting among the children from 15

to 18 years of age, the states shall give preference to the oldest.””

Optional Protocol to the CRC on the Involvement of Children in Armed
Conlflict, however, amended and raised the age and said the states should
ensure that their armed forces do not consist of a person under the age of
eighteen.”” Tt tells the states parties to take proper measures that their
armed forces under the 18 shall not take direct part in the conflicts.
Additionally, they should make sure that no child is recruited compulsory
before 18 years of age.””* However, they can be permitted to be recruited on

just voluntary basis subject to safeguards.””

As for Geneva Convention is concerned, it considers the international
armed conflict but we see there are many countries affected by civil wars
within their territories. However, article 3 of the Fourth Geneva
Conventions"* is general, tells the principles for non-international conflicts.

Importantly, the humanitarian law makes a difference between civilian

2 Protocol Additional (Protocol I) to the Geneva Convention of August 12, 1949 relating
to the Protection of Victims of International Armed Conlflicts (Protocol I), 8 June 1977.
The view of CRC 1989 is also same, see article 38 (3).

3 See Preamble, Para 8; and Article 1 of the Protocol. See also, “Child Soldiers, Slavery
and the Trafficking of the Children”, p. 21.

#* Protocol to CRC on the Involvement of Children in Armed Conflict, Art. 1, 2.

5 Ibid. Art. 3. The Safeguards are like the consent of the child, his parents and guardians.
Moreover, he should be informed about the services he is going to join...etc.

#6 Geneva Convention Relative to the Protection of Civilian Persons in Time of War,
Geneva, August 12, 1949, by International Committee of Red Cross.
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population or objectives and combatants and military objectives. Only the

3*% protects who take

later can be targeted.”” Mr. Susan argues that article
no active part in hostilities which means that the children used as soldier are
not protected in conflicts.”” On the other hand, according to Protocol I, a
child under the age of 15 if caught by the other party, even then he shall be
given special protection and his quarter shall be separate from the adult

quarters. Moreover, the child under the age of 18 shall not be given death

penalty.*®

Child soldiers is also considered a form of child trafficking because it
directory interfere with the basic rights of the child like their right to
education even sometimes it requires their abduction and soldiering in the
shape of exploitive labour using the method of their sale and slavery.
Moreover, the child soldiers sometimes tortured and punished the one who

attempt to escape. Child soldiering is considered one of the worst forms of

child labour by the Worst Form of Child Labor Convention No. 182.*"

7 Protocol Additional (Protocol I) to the Geneva Convention of August 12, 1949 relating
to the Protection of Victims of International Armed Conflicts (Protocol I), JUNE 8, 1977.
“8 Geneva Convention Relative to the Protection of Civilian Persons in Time of War
(Geneva Convention IV), August 12, 1949.

% “Child Soldiers, Slavery and the Trafficking of the Children”, p. 36.

9 Protocol Additional (Protocol I) to the Geneva Convention of August 12, 1949 relating
to the Protection of Victims of International Armed Conflicts, JUNE 8, 1977. Article 77.
#1See, “Child Soldiers, Slavery and the Trafficking of the Children”, p. 3.
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The tragedy is that soldier children are trained to be dangerous and killing
machines and to become fearless. In this way impeccability of those
children is killed out. The child soldiering practice makes the children
involved to participate in extreme violence against the innocent people. For
example, the resistance army in Uganda by force consists of the children
into its squad and force them to bite to death their friends, lick their brains,
drink their blood and eat their boiled flesh.®* At times, children are
recruited as soldiers for military purposes like to use small and light
weapons to shoot steady streams of bullets and to use them in the front

lines than the older and the commanders.**’

There are certain countries still recruiting children as soldiers. For example,
Sierra Leone, from the last seventeen years of civil war it has been reported
that almost one million children were displaced. Likewise, 25 thousand
children were abducted and made members of armed groups forcibly.**

There are social reasons as well, as result of war, a family or the children

2 Justice Versus Reconciliation: Hunting Uganda’s Child-Killersy ECONOMISTS, May 7,
2005, p. 41. Quoted in, “Child Soldiers, Slavery and the Trafficking of the Children”, p. 10.
* Payam Akhavan, The Lord’s Resistance Army Case: Uganda’s Submission of First State
Referral to the

International Criminal Court, 99 AM.J. INT’L. L 403, 407(2005), quoted in, “Child
Soldiers, Slavery and the Trafficking of the Children”, p. 17.

“*Ibid. p. 5.
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may feel to join a group to get security or stability and sense of power.*’
Another reason in child soldiering is that this is a very cheap, controllable

physical very vulnerable and can be threaten very easily.*

There is another problem i.e. treatment of child soldiers as criminals. In
armed conflict, they often arrested with the allegation of war criminals and
dealt with the adults. For instance, Uganda Army executed five boys
between fourteen to seventeen years of age on the suspicion of their being
rebels.*” Another example is Rwanda, according to report of International
Committee of the Red Cross; almost 570 children under the age of fourteen

were arrested on the charges of genocide and remain in the prison.**

In 2004, 22 countries used children in armed conflicts and hostilities. In
2013 United Nations lunched a program to end employing children as
soldiers by 2016. At present countries that employ children as soldiers

decreased to remain only 12. According to United Nations estimation 6,000

5 Thid. p. 13.

 Thid. p. 18,

*% Sandrine Valentine, Trafficking of Child Soldiers: Expanding the United Nations
Convention on the

Rights of the Child and Its Optional Protocol on the Involvement of Children in Armed
Conflict, 9 NEW

ENGL. J. INT’L & COMP. L. 109 (2003), quoted in, “Child Soldiers, Slavery and the
Trafficking of the Children”, p. 20.

8 Judith Matloff, “Rwanda’s Bind: Trying Children for Genocide”, CHRISTIAN
SCIENCE MONITOR,

(January 28, 1997), quoted in, “Child Soldiers, Slavery and the Trafficking of the
Children”, p. 20.
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children are involved in the conflicts. The main reason for this is the

poverty because it is the only economic way for the families there.*

2.3.5 Protection of refugee children

According to CRC, a child who is considered to be a refugee should
“receive appropriate protection and humanitarian assistance.” Tt is
responsibility of the state, the government and non government
organizations to find him parents and other family members. Otherwise, he
should be treated as a child deprived of his family and accordingly deserves

all rights applicable to the children deprived of their families.*"

2.3.6 Protection against drugs

In conformity with CRC, it is responsibility of states parties to “take all
appropriate measures, including legislative, administrative, social and
educational measures, to protect children from the illicit use of narcotic

drugs and psychotropic substances as defined in the relevant international

% Meghan Werft, 7 countries using child soldiers (Global Citizen, Fabruary 12, 2016). See,
https://www.globalcitizen.org/en/content/7-countries-that-still-use-child-soldiers/.

Accessed on 04-11-2016.
0 CRC. Art. 22 (1).

“ICRC. Art. 22.
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treaties.”*” Likewise, it is also their responsibility to prevent them in the

production of these kinds of drugs and their trafficking.*’

237 Abduction and Trafficking**

CRC requires the states parties to “take all appropriate national, bilateral
and multilateral measures to prevent the abduction of, the sale of or traffic
in children for any purpose or in any form.”* Trafficking defines was
varied in the history in term of human rights or criminal activities ...etc.**
but The Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children provides much needed or working
definition, it is as follows:

“Trafficking in persons” shall mean the

recruitment, transportation, transfer,

harbouring or receipt of persons, by means of
the threat or use of force or other forms of

2 CRC. Art 33.

*? Tbid.

“* Trafficking is the most serious violation of human rights that bring a huge profit for the
exploiters which happened by deception, fraud or force. It has to be differentiated from
smuggling of the migrants which means the facilitation of illegal entry of a person into a
state of which that person is not a national or resident, in order to gain financial or other
benefit. Article 3(a) of Protocol against the Smuggling of Migrants by Land, Sea and Air,
supplementing the UN Convention against Transnational Organized Crime. See
https://www.unodc.org/westandcentralafrica/en/newrosenwebsite/ TIPSOM/Human-
trafficking-and-smuggling-of-migrants.html. Accessed on 16-04-2017.

“5 CRC. Art. 35.

Yo Trafficking in  Children for  Sexual —Purposes, an  Analytical Review,
http://www.childtrafficking.org/pdf/user/ecpat_trafficking in_children for sexual purp
oses_analytical review.pdf. Accessed on 15-04-2017. [hereinafter referred to as Trafficking
in Children for Sexual Purposes)].
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coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of
vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of
a person having control over another person,
for the purpose of exploitation.

Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or
other forms of sexual exploitation, forced

labour or services, slavery or practices similar

to slavery, servitude or the removal of

organs”.*”

So, a child is trafficked when he has been moved from a place to another; in
between his country or outside, using force or otherwise for the ultimate
purpose of his exploitation. Likewise, all those who have participated in the
trafficking of a child are liable for their crime subject they know the
ultimate result of their act i.e. the exploitation of child.*”® Moreover, it is
not necessary that the child is moved voluntarily or by force. But the
difference will be clear after it has been moved, whether there is any
restriction of the child movement, violence or he is force. It is a clear sign

that the trafficking has been occurred.””

*7 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children. Art. 3(a).

“% http://www.unicef.org/southafrica/SAF_pressrelease _notetrafficking.pdf. Accessed on
25-10-2016.

#? www.unicef.org/southafrica/SAF_pressrelease notetrafficking.pdf. Accessed on 03-03-
2017.
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CRC devolves the responsibility on the state to do strong action against the
illegal transfer of the children from his place. In this regard state parties
shall take necessary measures at national and international levels. The
cooperation among the states parties may be in terms of bilateral and
multilateral agreements for combating trafficking of children due to any

purpose.”®

Broadly, there are two kinds of frameworks that have to be taken
combating the trafficking of persons including the children and women.
First relates to the crime prevention framework and the second relates to
the human rights framework. In the former, the law should come into
action. Its enforcement agencies; police and other institutions should be
given more powers to investigate surveillance and strict border control and
when necessary start clean up operations against the traffickers. Moreover,
the bilateral and multilateral agreements and cooperation should also be
established. In the later, the human rights standards adopted by the
international treaties should be taken into account and how their violations
can be handled under the mechanism of United Nations.”® So, one of them

is more related to end causes of trafficking like poverty, lack of education,

% CRC. Art. 11, 35.
U Trafficking in Children for Sexual Purposes, p.10-11.
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discrimination and anti trafficking strategies, while other is more related to
the action of law when some signs of trafficking come into existence. The
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children explain both of the frameworks explicitly in the

article 9:

“Prevention of trafficking in persons

1. States Parties shall establish comprehensive
policies, programmes and other measures:

(a) To prevent and combat trafficking
in persons; and

(b) To protect victims of trafficking in
persons, especially ~women and
children, from revictimization.

2. States Parties shall endeavour to undertake
measures such as research, information and
mass media campaigns and social and
economic initiatives to prevent and combat
trafficking in persons.

3. Policies, programmes and other measures
established in accordance with this article
shall, as appropriate, include cooperation with
non-governmental  organizations,  other
relevant organizations and other elements of
civil society.

4. States Parties shall take or strengthen
measures, including through bilateral or
multilateral cooperation, to alleviate the
factors that make persons, especially women
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and children, vulnerable to trafficking, such as
poverty, underdevelopment and lack of equal
opportunity.

5. States Parties shall adopt or strengthen
legislative or other measures, such as
educational, social or cultural measures,
including through bilateral and multilateral
cooperation, to discourage the demand that

fosters all forms of exploitation of persons,

especially women and children, that leads to
502

trafficking.

As far as the causes of the trafficking, it is two folds; on the parts of victim
child and on the part of abuser or trafficker. On the part of the child victim
of trafficking is basically its vulnerability due to poor relation of the child
with the parents and other family members; their being unable to return
their home; having no education or health services; they are not able to
speak the language or do not know the environment; scarcity of job
opportunities or lack of sustainable livelihood and the family pressure in
this regard, likewise, the armed conflict or natural or constructed disaster
faced by a society. On the part of the traffickers; abuser, the main reason
appears to maximize of the profit by using the vulnerable segment of the
society 1.e. the children and the women. The reason is that act with least

risk and they are controllable and exploitable while the exploiters receive

502

https://www.ohchr.org/en/professionalinterest/pages/protocoltraffickinginpersons.aspx.
Last accessed on 19-05-2015.
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more profit of them whether the trafficking is for any purpose; productive
or sexual services including in the travel and tourism industry.”® There is
another dangerous reason or problem on the part of the traffickers and on
the parts of the children, at sometimes that is the morality problem
especially in the aspect of the sex or prostitution. It has been recognized in a
study on trafficking commissioned by the UN Special Rapporteur on

Violence against Women, completed in 1997.°%

Among the famous methods for the trafficking are different. In some
regions, children are given by their community or relatives to someone
acting as supplier of children to else who exploit them in several forms. In
other regions, this process is taken by the recruiting into the employment
agencies mostly through the advertisement in newspapers. Third, some
children are abducted by the exploiters who make advantage of them in any

form they want.”®

*® http://www.unicef.org/southafrica/SAF _pressrelease notetrafficking.pdf. Accessed on
25-10-2016; Trafficking in Children for Sexual Purposes, p. 5, 13.

% Marianne Wijers and Lin Lap-Chew, Trafficking in Women, Forced Labour and Slavery
Like Practices in

Marriage, Domestic Work and Prostitution (Utrecht: STV and GAATW, 1997), quoted in,
Trafficking in Children for Sexual Purposes, p. 15.

% Tbid. p. 6.
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It seems to a consensus on the trafficking of children that it is a clear

violation of human rights and human’s respect.”®

5°7, children were missing in India are numbered

According to a report 200
44,476 and three to five hundred thousand female children are used in

organized prostitution and commercial sex.”®

According to US Department of Health and Human Services, children are
trafficked into United States of America from different origins like Africa,
Asia, Eastern Europe, central and South America. The victims of trafficking
are used for private and commercial prostitution in hotel or club. They are
also used for online commercial sexual exploitation. Moreover, traffickers
prey them due to their vulnerability for domestic and international labor in

shape of begging and illegal drug trade among others.””

Surprising, this is happening in United States of America regardless of The
Victims of Trafficking and Violence Protection Act’® which prohibit the

trafficking especially for the purpose of illegal sex and labour, and regardless

% Tbid. p. 17.

7 Sen, S & Nair P. M. (2005): Trafficking in Women and Children in India; Orient
Longman Pvt. Ltd., New

Delhi, quoted in, Study on Child Abuse: India, 2007, p. 6.

>% Tbid.
509 See the fact sheet on,
www.acf.hhs.gov/sites/default/files/orr/fact_sheet child victims of human_trafficking.p
df. Accessed on 05-04-2016.

510 An Act of 2000.
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of the children protection agencies such as The National Center for Missing
& Exploited Children (NCMEC) and National Human Trafficking

Resource Center (NHTRC).

2.3.8 Protection against Child Labour / Economic

Exploitation

Overall the forced labour always found in all the regimes. In the twentieth
century, involuntary labour got increase during the World War II for the
purpose of making roads and for the military services. Even today, in many
areas of the world, women and the children are vulnerable to economic
exploitation and forced labour. Industrial child labour began with the
domestic industrial system. In this system, the entrepreneur was bringing
the raw material to the homes of the workers to product something from
the raw material. This system was very important in England and in the
North America from 16" to 18" century. Still this works in many parts of
the world. However, the struggle is been made for restriction on this kind

of exploitation.’"'

' The Encyclopedia, Emericana, p. 460; International Encyclopedia of Human Rights, p.
145.

193



The European Commission celebrated world day against child labour.”* EU
Commissioner for External Relations and Neighborhood Policy; Benita
Ferrero-Waldner told that the education is the response towards the evil of

child labour. He said:

“I am pleased that this year the day is
dedicated to raise awareness of the importance
of education in fighting child labour. I am
convinced that improving access of all children
to education is the right response to this evil.
Fight against child labour is for me a core
commitment in our human rights agenda and I
will continue to raise it in my political

dialogue with other countries”.’”

CRC actively condemn economic exploitation. It is any work that is
hazardous to education, health or is harmful to child proper overall
development. The states parties take all possible measure to combat it
including legislative measures and subject to other international
instruments. The states parties are under obligation to set minimum age for

employment, its hours and penalties in case of violation.”™

>2 Brussels, June 12, 2008. ILO launched the World day Against Child Labour firstly in
2002. Since then it is observed on June 12 annually. See, http://europa.eu/rapid/press-
release IP-08-926 en.htm?locale=en. Accessed on 22-04-2017.

°Y http://europa.eu/rapid/press-release_IP-08-926 en.htm?locale=en. Accessed on 22-04-
2017.

** CRC. Art. 32.
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Labour exploitation actually includes any work that exploit the child e.g. to
morals, health and education of the child with the condition that he is
below the minimum age set out by the ILO 138 i.e. 18 years.”” However,
any member state whose conditions of education and health are not
developed yet may set age for employment initially at 14 years after the

consultation with the Internationals Labor Organization.™

According to ILO 182, every state ratified it shall take effective measures
against the worst forms of child labour.”” All forms of slavery,””® sale,
trafficking, recruitment in armed conflict, compulsory labour, use of child
in prostitution, transfer of drugs or any work that harm his safety, health

or morals of the children are included in the worst forms of child labour.

This is as said by (C 182):

55.(C 138), Art. 3 (1).

6 Tbid. Art. 2(4).

SV (C 182), Art. 1.

>'® In the past history of life, the practice of slavery was in practice and generally accepted
by law of people. It was in the form of owning a person as property; the slaves were to do
what his or her owner wants to. Importantly, in the past they were not disposable; unless
Manumit as provided by Islamic Law. In modern time, there are practices similar to the
slavery and considered unanimously illegal. It is not in the form of ownership, instead, it is
use of a person; man, woman or a child, exploitation or using force on them for any
purpose to earn profits. Moreover, it can be disposed of. http://bjmolzahn-
curric371.weebly.com/old-vs-new-slavery.html. Accessed on 20-05-2017;
http://www.alternet.org/story/142171/there_are_more_slaves today than at any time i
n_human_history. Accessed on 20-05-2017.

195


http://bjmolzahn-curric371.weebly.com/old-vs-new-slavery.html
http://bjmolzahn-curric371.weebly.com/old-vs-new-slavery.html
http://www.alternet.org/story/142171/there_are_more_slaves_today_than_at_any_time_in_human_history
http://www.alternet.org/story/142171/there_are_more_slaves_today_than_at_any_time_in_human_history

“For the purposes of this Convention, the
term the worst forms of  child
labour comprises:

(a) all forms of slavery or practices similar to
slavery, such as the sale and trafficking of
children, debt bondage and serfdom and forced
or compulsory labour, including forced or
compulsory recruitment of children for use in
armed conflict;

(b) the use, procuring or offering of a child for
prostitution, for the production of
pornography or for pornographic
performances;

(c) the use, procuring or offering of a child for
illicit  activities, in particular for the
production and trafficking of drugs as defined
in the relevant international treaties;

(d) work which, by its nature or the
circumstances in which it 1s carried out, is
likely to harm the health, safety or morals of
children.”"
Additionally, if the migration of a child is not for labour exploitation, it
will not considered as child trafficking, even if the end result of the

migration in labour exploitation. Although, if the national law provide,

may considered migration related child labour as worst form of child

519

https://www.ilo.org/dyn/normlex/en/f?p =NORMLEXPUB:12100:0::NO::P12100_ILO
_CODE:C182 . Last accessed on 12-07-2015. (C 182), Art. 3.
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labour.”™ As a result, this issue will be decided according to the national
laws and after discussion with the organization or the employer

concerned.””

A report about Kenya says that several children have left their homes and
sought jobs to feed themselves. Others have been forced to engage in crimes
to earn a living.”” It has been also reported that world’s highest number of

working children is in India.””

A related practice of with the child labour is the bonded child labour. The

Slavery Convention 1926°** defines slavery as:

“For the purpose of the present Convention,
the following definitions are agreed upon: (1)
Slavery is the status or condition of a person
over whom any or all of the powers attaching
to the right of ownership are exercised. (2) The
slave trade includes all acts involved in the
capture, acquisition or disposal of a person
with intent to reduce him to slavery; all acts
involved in the acquisition of a slave with a
view to selling or exchanging him; all acts of

32 According to ILO Convention (182), article 3(d), which includes any work harming the
health, safety of moral as worst form of child labour.

2! https://www.unicef.org/southafrica/SAF _pressrelease_notetrafficking.pdf. Accessed on
24-10-2016.

2 https://www.crin.org/en/library/news-archive/kenya-food-crisis-takes-toll-children.
Accessed on 31-03-2016.

> Study on Child Abuse: India, 2007, p. 7.

> Signed at Geneva on September 25, 1926 by the league of nations and enforced on
March 9, 1927. See, http://www.ohchr.org/Documents/Professionallnterest/slavery.pdf.
Accessed on 12-04-2017.
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disposal by sale or exchange of a slave acquired
with a view to being sold or exchanged, and,

in general, every act of trade or transport in

slaves.””

The Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery®® specifies the
bonded labour due to debt or due to something else shall be abolished.
Similarly, any institution or practice whereby a child is given by his parents
or the guardians to be exploited or given for labour purpose shall be

abolished as well.”

2.3.9 Protection against sexual exploitation

States parties are bound in accordance with CRC to cooperate and take
measure nationally and internally to prevent children from their sexual
abuse. These measures include prevention from inducement or their
coercion to engage in an unlawful sex activity; to exploitive prostitution

and their use in pornographic performances.”” In the general Comment to

>% Slavery Convention, Art. 1.

32 Adopted by a Conference convened by Economic and Social Council, in resolution 608
of April 30, 1956. Signed on September 7, 1956 at Geneva and entered into force on April
30, 1957. It has been built on Slavery Convention 1926.  See,
http://www.ohchr.org/Documents/Professionallnterest/slaverytrade.pdf, and,
http://www.refworld.org/docid/58c156dc4.html. Both accessed on 25-04-2017.

¥ Art. 1.

% CRC. Art. 34.
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explain article 19 (1) issued by the Committee on the Rights of the Child, it

defines sexual abuse and exploitation as follow:

“Sexual abuse and exploitation includes: (a)
The inducement or coercion of a child to
engage in any unlawful or psychologically
harmful sexual activity; (b) The use of children
in commercial sexual exploitation; and (c) The
use of children in audio or visual images of
child sexual abuse; (d) Child prostitution,
sexual slavery, sexual exploitation in travel and
tourism, trafficking (within and between
countries) and sale of children for sexual
purposes and forced marriage. Many children
experience sexual victimization which is not
accompanied by physical force or restraint but
which is nonetheless psychologically intrusive,

exploitive and traumatic.””

According to a report, in Kenya some girls dropped out the school to

engage in prostitution.™

The term Commercial Sexual Exploitation of Children was firstly
highlighted in the World Congress against Commercial Sexual Exploitation

of Children.” It defines the CSEC as:

> http://www.refworld.org/docid/4e6da4922.html. Accessed on 28-03-2017. UN
Committee on the Rights of the Child, General comment No. 13 (2011): The right of the child
to freedom from all forms of violence, 18 April 2011, CRC/C/GC/13.

> https://www.crin.org/en/library/news-archive/kenya-food-crisis-takes-toll-children.
Accessed on 31-03-2016.

> Tt was held in Stockholm Capital of Sweden on August 31, 1996.
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“The commercial sexual exploitation of
children is a fundamental violation of
children’s rights. It comprises sexual abuse by
the adult and remuneration in cash or kind to
the child or a third person or persons. The
child is treated as a sexual object and as a
commercial object. The commercial sexual
exploitation of children constitutes a form of
coercion and violence against children, and

amounts to forced labour and a contemporary

form of slavery”.””

So, a child in CSEC is a commercial object and remuneration received by
him or by any other person. And it takes many shapes like, sexual abuse,

forced labour, child labour or slavery at some time.

We may make a difference between commercial sexual exploitation and
sexual exploitation in travel and tourism. The later is part of the former.
Moreover, the later links the abuse in the travel and tourism to the red areas
or in the travel industry such as the bus, train, services stations, truck
stations and road side restaurants or hotels. The sexual abuse is also linked
with trafficking of the children, when they are trafficked domestically,
within the country or cross borders through the force or otherwise.””

Likewise the entertainment industry also sometimes encourages the

2 Trafficking in Children for Sexual Purposes.
¥ SECTT South Asia report 2016, p. 16-17.
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children especially the girls to enter the sexual industry increasingly more

specifically those girls who want to keep their job intact.”™

Importantly, the travel and tours at present time are highly increased.
Talking about South Asian context, the tourism has seen much increase. As
compared to 12 million tourists in 2010 to South Asia, it welcomed 17.1
million international tourists in 2014 and 18.3 million in 2015. There are set
of reason e.g. increase of facilities, rising of income and easy arrangements
of travel. Though, the countries of South Asia experience diverse percentage
of tourists’ entries. For instance, according to report of 2014, India
experienced 11% tourists and Sri Lanka has received 20% of total tourists in

tourists in South Asian Region.’”

Internet and communication advancement has its role in increasing sexual
activities™® especially after the induction of 3G and the 4G or otherwise the
high speed cyber clubs. The explicators use it in the facilitation for online

child abuse and its images and likewise the pornography. Moreover,

>* Das, “Nepal’s Sex Industry Boom Lures Young Jobseekers”, quoted in, SECTT South
Asia report 2016, p. 16-17.

>® World Tourism Organization (UNWTO), Tourism Highlights 2015. P. 4,7; UNWTO,
Tourism Highlights 2016, p.4. See, http://www.e-
unwto.org/doi/pdf/10.18111/9789284416899 and http://www.e-
unwto.org/doi/pdf/10.18111/9789284418145. Both accessed on 06-04-2017.

>% The internet has two sides. The positive side has the unlimited benefits like the role of
information, welfare services and awareness to the public. The negative side has unlimited
damage in the form its use for illegal activities including its use for the purpose of online
sexual abuse.
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negative usage of internet may come as intermediary to facilitate the abuser
and commercial sex customers. A survey done by Andhra Pradesh State
AIDS Control Society (APSACS) showed that some people even forgive the
holier places. The APSACS interviewed 9 male children from the age six to
eighteen at Tirupati Temple,” who identified that though it is place of
pilgrimage for Hindu, there are some other people who come at these
heights with the aim commercial sexual exploitation of children. These
exploiters often come every year and contact the same child using phone or
by email...etc. without an intermediary.”® So, we see that advancement of
the communication sometimes play as a negative role for the sexual or
generally speaking, all kinds of abuse of children. Sometimes, the children
sexual abuse may not be commercial. It is when, the financial gain; whether

in cash or in kind, is not involved. It may be by a relative to the exploited

child.””

> Tirupati is a city in Indian state of Andhra Pradesh. It is regarded one of the

holiest Hindu pilgrimage sites because of Tirumala Venkateswara. The Temple situated in
the hill town of Tirumala in Tirupati at the height of 853 m. see,
https://en.wikipedia.org/wiki/Venkateswara_Temple, Tirumala. Accessed on 06-04-2017.
>%® Equations and ECPAT International, Unholy Nexus, Male Child Sexual Exploitation in
Pilgrim Tourism Sites in India: Andbra Pradesh, Kerala and Orissa, (2008), p. xiv-xv. See
http://www.equitabletourism.org/stage/files/fileDocuments316 _uid10.pdf. Accessed on
06-04-2017.

> Trafficking in Children for Sexual Purposes.
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2.3.10 Child Marriage

The CEDAW tells that betrothal and marriage have no legal effect if
happened before the minimum age fixed. The country should fix the
minimum age for marriage and take proper measure for registration of the
marriage.”*® Moreover, in the International Conference on Population and
Development (ICPD),”*" Program of Action has been adopted. In this

program the states have agreed on measures to eliminate child marriage.”

Sometime the child marriage is also used for the purpose of Commercial
Sexual Exploitation of Children. According to a report of 2012, the highest
of child marriage; almost half of the world’s child marriage prevailed in

South Asia region.”

“ CEDAW. Atr. 16 (2).

>* The Conference was held in Cairo, Egypt on September 5-13, 1994.

# In the Action No. 55 and Action No.  6.11.  See
http://www.unfpa.org/sites/default/files/pub-

pdf/programme_of action_Web%20ENGLISH.pdf. Accessed on 25-03-2017.

*¥ UNFPA, The State of World Population The Power of 1.8 Billion. Adolescents, Youth and
the Transformation of the Future (New York: UNFPA, 2014), quoted in, SECTT South Asia
report 2016, p. 16-17.
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2.3.11 Protection and Special treatment in case of crimes

and punishments

CRC of the view that states parties shall make special laws to deal with
children accused of crimes and to set the minimum age for capacity of
crimes; the age under which a person is considered not to have capacity to
violate the penal law. It is appropriate to place and decide these kinds of
situations outside the judicial proceedings. Likewise, CRC makes it
necessary to ensure that such children are dealt with in a manner
appropriate to their well being and their circumstances. These manners
include guidance, education and vocational training programs.”* Moreover,

children should not be compelled to give testimony.**

In all cases the detention should be according to the Law and for short

period of time.

It is responsibility of the states parties to confirm that the child is not
subjected to cruel treatment. No capital punishment or imprisonment for
life can be imposed on a person under eighteen. During imprisonment, the

children should be separate from adults along with their right to maintain

> CRC. Art. 40.
> CRC. Art. 40 (2-iv).
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the contact with their family. Moreover, the children should have access to

all assistance for the decision on their cases.”*

A report defines that that 14% of men and 36% in prisons of United States

actually were abused in their childhood.””

2.3.12 Education

Right to education has been defined by the Convention on the Rights of the
Child in 1989 and by the ICESCR but they are considerably different from

each other on the issue of secondary and higher education.’*

Swaziland's High Court has ordered the government to provide free
education to primary school children as the constitution demands. The

judge™ has said:

> CRC. Art. 37.

¥ See, https://www.childhelp.org/child-abuse-statistics/. Accessed on 10-05-2017. Also
see, U.S. Department of Justice Office of Justice Programs, Bureau of Justice Statistics,
Selected Findings 1999, https://www.bjs.gov/content/pub/pdf/parip.pdf. Accessed on 10-
05-2017.

*# UN Doc. E/CN.4/2004/WG.23/CRP.4, para. 1 (c). The special rapporteur went on to
explain: The explicit wording of the ICESCR regarding secondary and higher education
has been affected by the advent of trade in education services and the corresponding change
in practice of states [whereby] post-compulsory education may entail the payment of
tuition and other charges. This practice is contrary to the explicit word-ing of the ICESCR,
which anticipated that the right to education would be realized progressively, ensuring all-
encompassing free and compulsory education as soon as possible, and broadening post-
compulsory education as circumstances permit. See, Michael J. Dennis and David P.
Stewart, Justiciability of Economic, Social, and Cultural Rights: Should There Be an
International Complaints Mechanism to Adjudicate the Rights to Food, Water, Housing, and
Health?, The American Journal of International Law, Vol. 98, No. 3 (Jul. 2004), p. 462-515.
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"I make a declaration that every Swazi child of
whatever grade attending primary school is
entitled to education free of charge, at no cost
and no requirement of any contribution of
any such child regarding tuition, supply of

textbooks and all inputs that ensure access to

education".”

2.3.13 Health

CRC is very clear that the state has to establish required institutions for
protection of the child e.g. for his health,” where he can enjoys highest
standard of health. In this regard, state has to diminish the child mortality.
It has also to provide the nutritious foods, clean drinking water, primary
health care and pure environment. Likewise, ensure pre-natal and post-natal
health care of the mother. A very important point suggested by the CRC is
to abolish the bad tradition health service. Moreover, preventive health care
and guidance to the parents and the children shall also be provided. In this
regard, the international co-operation shall also be established among the

states parties.”

An example may be quoted here which is not states organization. Karola

and Juergen went to the area of Ladakh in Jammu and Kashmir. They

¥ Name of the High Court Judge was Mabel Agyemang.

% http://www.refworld.org/docid/49cb32fb12.html. Accessed on 05-06-2017. It was
published by IRIN on 25 March 2009.

1 CRC. Art. 3(3).

»2 CRC. Art. 24.
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found there a child with brain damage. They apprehend furthermore that
there are many untreated children in like situation in the area around. They
started a non-profit organization in 2003 by the name of ‘Ladakh Help’.
They send physiotherapists and occupational therapists from Germany and
other areas of the world. In 2008 residents of area, in association with
‘Ladakh Help’, founded an NGO with the name ‘Rewa Society Ladakh
Disabled Children Group’ in 2007. The children who need more time and
special treatment come to ‘Rewa Society’. The REWA is registered since

February 2011.°>

2.3.14 Child Allowance

Many countries have introduced many schemes to help the families with
children as demanded by the CRC.™ These schemes are known with
different other names e.g. child benefit; family allowance...etc. These
programs help in better nourishment of children and minimize the burden

on the parents. In addition to CRC, some countries began these kinds of

> http://newstrackindia.com/newsdetails/81684; http://www.ladakh-hilfe.de/english/.
Both Accessed on 03-03-2017.
5% CRC, Articles like 17, 19, 26.
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schemes to solve the problem of their dwindling population after the World

War I to encourage the families for increase the birth rate.”

In Ireland, the child benefit is payable to payable to the parents of
children’s till the age of 16 or to the age of 18 in certain situations. It is
€140 per child monthly. In case of twins, the parents get one and a half
times monthly rate per child. For the triplets or multiple births the benefits

is paid double the normal monthly rate for each child.”

Another example is Sweden, it suffered decrease in its population after the
World War I, so it began the family allowance to be given to families with
more children. This worked as encouragement by the government to
increase its population. In this regard, Alva and Gunnar Myrdal; a couple,™
have played a significant role. In their book namely “Kris i
befolkningsfragan" translated to (Crisis in the Population Development)

published in 1934. They printed very negative picture of Sweden saying that

it is filled with mostly of elder people. After the publication of this book,

= See for example,

http://www.slate.com/articles/news_and politics/explainer/2007/09/how_to_make mor
e_babies.html. Last accessed on 30-07-2017.

% Tt was €135 up to January 2016.

» Tt is paid by Department of Social Protection, Ireland.  See,
http://www.welfare.ie/en/Pages/273 Child-Benefit.aspx. Accessed on 15-05-2017.

58 Both of them are Nobel Prize Holder, in Peace, 1982 and in economics, 1974,
respectively. See https://www.jstor.org/stable/pdf/20020093.pdf; and
https://www.britannica.com/biography/Gunnar-Myrdal. Both Accessed on 15-05-2017.
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child allowance started in 1937 for the poor mothers.” Recently, guardian
of children till the age of 16 is awarded SEK 50°° as child allowance per

month.’®

In Finland, child benefit scheme was started in 1920s only for state workers
with children. Following other Nordic countries, Finland stated it
universally through the law in 1948. The child benefit scheme is running by
KELA.”* The amount of €100.40 is given per month. Gradually, it increases
with increase of the children till it reaches to the amount of €182.73 per
month if the children become more than four.” This benefit is paid to the
child’s parents or the person responsible for care of the child till he reaches
17 years of age. Although, the benefit can be given directly to the child aged

15 to 17 in some situations.’®

In the United Kingdom, a law has been passed called “Family Allowances
Act 1945” whereby the family allowance started first time in 1946 with the

rate of £0.25 per child weekly. Gradually, the rate varied and increased.

> http://www.perfar.eu/policy/family-children/sweden. Accessed on 15-05-2017.

>0 Tt is name of Swedish currency; Krona.

**! Faktablad: FK 4058 Fa Engelska English, Child allowance [Barnbidrag] and large family
supplement. See, Nordic social insurance portal at
http://www.nordsoc.org/Sweden/Family-benefits/. Accessed on 15-05-2017.

*2 Translated into English as National Finnish Social Insurance Institution.

> The rate is as per 01-03-2011.

264 http://www kela.fi/web/en/child-benefit. Accessed on 15-05-2017.
http://www.kela.fi/documents/10180/1978560/2015 Home_family.pdf/86f57786-9efc-
4341-9dc9-37¢d95b2b2d3. Accessed on 15-05-2017.

209


https://en.wikipedia.org/wiki/Child_benefit.%20Accessed%20on%2015-05-2017
http://www.nordsoc.org/en/
http://www.nordsoc.org/Sweden/Family-benefits/
http://www.kela.fi/web/en/child-benefit.%20Accessed%20on%2015-05-2017
http://www.kela.fi/documents/10180/1978560/2015_Home_family.pdf/86f57786-9efc-4341-9dc9-37cd95b2b2d3
http://www.kela.fi/documents/10180/1978560/2015_Home_family.pdf/86f57786-9efc-4341-9dc9-37cd95b2b2d3

Today, the rates of child benefit allowance are twofold. For the eldest or
the only child it is £20.70 weekly and for the additional children it is £13.70
weekly.® The system of child benefit is administered by Her Majesty's

Revenue and Customs (HMRC).”

2.3.15 Summary

Article 19 of CRC is a general article for children rights protection; end of
all kind of violence and abuse. Article 34 and 35 especially discuss the sexual
abuse and exploitation of children. There is an important protocol of CRC
in this regard i.e. Optional Protocol to the CRC on the Sale of Children,
Child Prostitution and Child Pornography, which include also that even
adoption should be in accordance with the national and international laws
as the case may be. The torture, inhuman degrading and punishments are
dealt in the article 37 of CRC. Article 32 of CRC and International Labour
Organization Convention No. 182 1nd 138 are about the economic
exploitation and child labour. Likewise, sets the minimum age for the
employment. Moreover, article 39 of CRC talks about rehabilitation of the

children affected by any kind of abuse.

> The rate is as per April 2015.

266 https://www.gov.uk/child-benefit-rates. Accessed on 14-05-2017.
https://www.gov.uk/government/organisations/hm-revenue-customs/about. Accessed on
14-05-2017.
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These violence, abuses and neglects are serious child rights violations and
takes place in several parts of the world with the differences of areas and
situations e.g. at schools, houses, works and conflicts but all these cases are
not reported due to many reasons, for instances, fear of shame or due to

improper reporting mechanisms.’

2.4 Optional complaint procedure in Human rights

treaties and the Punishment to Culprits

The child abuse may be prevented in two ways. One form of them is the
preventive measures before the abuse and the other is complaint procedures

that allow the child victim to get there remedy.

The basic international law 1.e. CRC and other regional and domestic laws
are full of the preventive measures. For instance, the education, awareness
to children or their parents/guardians, the social campaigns to prevent the
abuses, concerned national and international cooperation in this regard,
legislation of laws to prevent economic exploitation, fixation of the age for
the economic participation and for armed conflict...etc. And so is the case

of punishments of the culprits.

> The South Asian Report 2013, p. 232-233.
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2.4.1 Complaint Procedures

Here the researcher would write an example of the international

convention, regional convention and the domestic legislation.

Talking about the International Law, it is important to firstly see the Third
Protocol to the CRC on Communication Procedure; how a child or his

representatives may complaints against the abuse he is caught in any form.

2.4.2 Kinds of complaints®®

Individual Communication

The child or any party on his behalf can complain against the
violation of child’s right to the Committee, subject that the
concerned state party has already ratified the CRC and its Optional

Protocol on communication procedure.””

268 http://www.ohchr.org/EN/HRBodies/ TBPetitions/Pages/ HRTBPetitions.aspx.
Accessed on 08-07-2017.
http://www.ohchr.org/EN/HRBodies/ TBPetitions/Pages/Individual Communications.as

px#contact. Accessed on 07-07-2017. The complaint be forwarded to the UN Office at

Geneva, Switzerland, through mail, or through ax in case of urgency, or through e-mail.
> The Protocol. Art. 5.
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Inter-State Communication

CRC allows the state parties to complain another which is also a
party to the CRC, against any violation done to the child rights,
provided that the states party has declared that it recognize

competence of the Committee to receive application in this regard.”®

Inquiry Procedure

The state party while signature, ratification or accession may not
accept the inquiry procedure. However, it may also recognize the
competence of the Committee for the inquiries. In the latter case,
the Committee on receiving reliable information on systematic
violation in the country may inquire the matter. It is important that
this inquiry must be done confidentially, the inquiry team request
the state concerned to cooperate in this regard and may also visit the
state. The inquiry may comment and recommends the state about its

findings.””"

The regional conventions on Children Rights are also signifying the

complaint procedure. For Example, European Court of Human Rights was

570 The Protocol. Art. 12.
1 'The Protocol. Art. 13.
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established under European Convention for the Protection of Human
Rights and Fundamental Freedoms 1950.”> The court started its work in
1959. In the beginning, the jurisdiction of the Court was to entertain the
cases of human rights violation. However, today the Court entertained any
complaint received by an NGO or any individual from the states parties.””
The kinds of the complaint are somehow same as Protocol to the CRC on

Communication Procedure.””

Likewise, European Convention on the Exercise of Children's Rights
1996 provides judicial rights to the child through which a child may
exercise its rights, especially, in the family matters before the judicial
authorities. According to the Convention, a child has right to apply to be
assisted by a suitable person. Similarly, the judicial authority shall decide
the case in his best interest, in this regard; the judicial authority may meet

the child or his parents or his responsible person to get their views, if

needed.””®

72 Art. 12.

> International Encyclopedia of Human Rights, p. 131.

7% See, Art. 33 & 34.

>3 It has been passed on January 25, 1996 and came into force on July 1, 2000. Referred to
as (ETS No. 160).

¢ European Convention on the Exercise of Children's Rights 1996, Art. 5-6. Also see,
https://www.coe.int/en/web/conventions/ full-list/-

/conventions/treaty/160?desktop =true. Accessed on 07-07-2017.
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If we talk about individual coutries, it is important to say that many of the
individual countries have provided their complaint procedure and have

established human rights departments in this concerned.

The examples are: “National Commission for Protection of Human

Rights”, in New Delhi, India.

24.3 Punishment of the Culprits

The international and regional conventions did not provide the punishment
to the culprits rather they direct that the national laws of the states parties
shall take all appropriate legislative and administrative measures in this
regard. The reason is that different nations cannot take equal laws with
regard to prevent of child abuse; rather, the way is different according to

their national differences.””

The present chapter has argued that the parents who could not spend
enough moments with their children because of their busy life and leave
their child with child care centers are responsible for abuse of their child in
the child care center. The chapter has also affirmed that the erroneous

approach of some people who make the state main responsible for the

7 CRC. Arts. 3, 4, 19, 32, 33. ACRWC. Arts. 1, 15, 16. ILO 182. Arts. 1, 7.
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protection of the child is threatening the children, in fact, the family and
society should play their role before the action of the state. Likewise, awful
condition of state economy, poverty of the family and dividing the society
into the different classes; wealthy and the poor, are the main roots of all
kinds of abuse against children because it derives the child towards
pessimistic activities like hazardous work, sexual work to receive a sum, it
may also lead towards trafficking and smuggling and so on. As far as the
provisions of the International Law are concerned, it has denoted that some
rights need to be explained more and defined their limits to be accepted by
whole. Actually, the existing rights provided by International Law norms
are apparently affected by the western thought which may not be accepted
by other areas of the world. To follow the theme of the thesis, the next

chapter talks on the protection of the child in Islamic Law.
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Chapter Three

Prevention of Child Abuse: Islamic Law

Perspective of children rights and prevention of their abuse in International
Law has been denoted in the previous chapter. Here, the chapter argues on
the same topic in Islamic Law because it is a complete established divine
Law, so, comprehending its stand on child rights and prevention of abuse
against them is need of the time. After discussion on the relationship
between parents and their children, it converses the Islamic international
documents. Then, it ponders on the mechanism and its enforcement to

prevent the child abuse in Islamic Law.

3.1 Islamic Law on Child Rights

3.1.1 Status of Children in Islam

Islam has provided child a special kind of attention because it is the plant of
the societies. If better than the society is better and like is vise versus. The
well known issue is that if the birth of a child is from a valid marriage, the
parents wish to have their offspring and subsequently, after birth, they will

save rights of their children and protect them. On the other hand, if it is by
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way of adultery, the parents leave him/her immediately after birth to be
abused by anyone. So, it may become a reason for violation of children

rights.

After the marriage, in case of the conception, the embryo has given rights
by Islam.”® The abortion without the extreme medical reason is not
allowed.”” Moreover, it is allowed for the pregnant mother not to fast in
the month of Ramadan, then, fast after the period of pregnancy.”® This is

nothing but for the rights of the child.

In this section, the research will be quoting some evidences from Holy
Qur’an and Sunnab. Islam considers the children and the offspring as

procreation or extension of the humanity.

s 530 5039 08 G 3B a3l apig 155
581 ,

‘e

(Marry a more affectionate and fertile. I will
be pride of your (large number) before the
Prophets on the Day of Judgment).

>’8 See chapter one under the head “Legal Capacity in Islamic Law”.

% CRCL Art. 6(1).

% Al-Hidayah, vol. 1, p. 320-321; Isma'il, Dr. 'Ali Muhammad, Suwar min Huqiiq al-Tifl fi
al-Islam (Egypt: Dar alKalimah, 2000), p. 39.

3 al-Sunan al-Kubra, Kitab al-Nikah, Bab Istihbab al-Tazawwuj bi al-Wadud al-walud, vol.
7, p. 131. Hadith, 13476

219



Then, the offspring is considered as a gift from Allah Al-Mighty. He

reminded us as his generosity in this regard.”®* Holy Qur’an says:

oo 0N dars Bl Newd (ST Jax )
[

&
P

“And Allah has made for you mates (and
companions) of your nature, and made for
you, out of them, sons and daughters and
grandchildren, and for you sustenance of the
best: will They then believe In vain things, and
be for Allah.s favours?.”**

A Hadith says, when the Prophet Ibrahim (SAW) prayed Allah to be graced
with children. He graced him with Isma'il (SAW) and Ishag (SAW), then

the Prophet Ibrahim (SAW) express gratitude to Allah Al-Mighty in these

words:

82 As a general rule, human beings love the offspring. However, there are certain people
who pay no value to have them, this is an exception.
8 Al-Qur’an 16/72.

# http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 20-02-2015.

% Al-Qur’an 14/39.
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“Praise be to Allah, who hath granted unto me
In old age Isma'il and Isaac: for truly My Lord

2586

is He, the Hearer of prayer.
It is not to have offspring only, but it is most important to rear them with
the best teachings. This makes the children a source of satisfaction for the
parents. So, Allah Almighty teaches the parents how to pray to Him in this

regard, Qur’an says:

L33y Lagil e W Cn 655 Zoslstz (nill)

5873, GL) :,umu u»t, \_,:Lén 5%

“And those who pray, "Our Lord! grant unto

us wives and offspring who will be the

comfort of Our eyes, and give us (the grace) to

lead the righteous.”"
Moreover, it is very important to rear and educate the children and grow
them with best manners. This must be at the first years of the life while

being child. This was considered as the best gift a father gives his children.

The Prophet (SAW) was very considerate of children, He said:

¢ http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 15-02-2015.

% Al-Qur’an 25/74.

8 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 15-02-2015.
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“There is no gift that a father gives his son

more virtuous than good manners.””

The CRCI states that the main responsibility to bring up the children
devolves on the parents or the guardians as the case may be. But the
important is that it mentioned the objectives of their bringing up along

with. They are as follows in the article 11 (2):

“2. The upbringing of the child shall aim at the
following objectives:

i. To develop the personality, religious and
moral value, and sense of citizenship and
Islamic and human solidarity of the child and
to instill in him/her a spirit of understanding,
dialogue, tolerance, and {riendship among
peoples.

ii. To encourage the child to acquire skills and
capabilities to face new situations and
overcome negative customs, and to grow up
grounded in scientific and  objective

reasoning.””!

These words are very significant, it is not grow up only but the religious,

moral along with tolerance and dialogue are inseparable. Likewise,

* Al-Tirmidhi, Abwab al-Birri wa al-Silah, Bab ma Ja’a fi Adab al-Walad, vol. 4, p. 338,
Hadith No. 1952.

> https://sunnah.com/tirmidhi/27. Last accessed on 27-05-2015.

P https://www.refworld.org/docid/44eafOe4a.html. Last accessed on 24-05-2015.
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overcoming the negative customs in the society i.e. against the Islamic

teachings is to be a part of the upbringing.

In the period of ignorance, people used to kill their own children.” There
were basically two reasons for this practice of them. One is to achieve the
pleasure of their so-called statues and goddess. This was due to their wrong
religious belief. Second reason was the poverty in which they lived.

Resultantly, apparently the thought that maintenance of their children was

593

very difficult.

Allah Al-Mighty condemns their practice. Along with sending Prophets
(SAW) to them makes it clear that the provision of the sustenance is His

job. He Says:
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“Even so, In the eyes of Most of the Pagans,
their "partners" made alluring the slaughter of

2 Mostly due to poverty.

*” Nu'mani, Shibli, Sirat al-Nabi, vol. 6 (Lahore: Nashiran Qur’an Ltd. 1975), p. 228-230.
[hereinafter referred to as Sirat al-Nabi).

3% Al-Qur’an 6/137.
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their children, In order to lead them to their
own destruction, and cause confusion In their
religion. if Allah had willed, They would not
have done so: but leave alone them and their

inventions.””

/Jﬁjw Vi ('N—J)‘ T5le8 (il s 36)
596
(..

“Lost are those who slay their children ...””

T },
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“Kill not your Children for fear of want: we
shall provide sustenance for them As well As
for you. Verily the killing of them is a great

Sin.”599

In another ways, the Holy Qur’an while prohibiting the shirk, mentioned

the practice of those who murder their children due to poverty. It says:

> http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 16-02-2015.

% Al-Qur’an 6/140.

7 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf. ~ Last
accessed on 16-02-2015.

% Al-Qur’an 17/31.

? http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 16-02-2015.
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“Say: "Come, I will rehearse what Allah hath
(really) prohibited you from": join not
anything As equal with him; be good to your
parents; kill not your Children on a plea of

want;- we provide sustenance for you and for
»601

6

them; ....
The Charter of Child in Islam also points out towards this reality that the
child have the right to come into life by valid marriage. He has right to be
brought up in a best manner in all aspect like ethics, religious, knowledge
and spiritual life. Similarly, the parents should select the best spouse; this is
before their marriage. It is very important that according to the general

rule, Islam did not allow harming or injuring the embryo.*”

3.1.2 Status of Girl Child

Same practice was found especially for the female child in another form.

The girl child faced very difficult situation especially in the era of

0 Al-Qur’an 6/151.

% http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 17-02-2015.

2 CFI. Art. 91- 95.
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ignorance.”” In that period, a practice known as wa'd al-banat*® was

common among the people. Those people felt ashamed when they were got
the news about born of girl child. Strangely, their mothers were also co-
participant with their husband in this crime. So, Islam raised the status of
girl child, condemned and prohibited their practice. This prohibition is
considered as landmark towards the children rights by Islam. Definitely, it
shows how it respects the human rights; especially, the child rights.*”® Holy

Qur’an says:
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“When news is brought to one of them, of (the
birth of) a female (child), His face darkens, and
He is filled with inward griefl. With Shame
does He hide Himself from His people,
because of the bad news He has had! shall He
retain it on (sufferance and) contempt, or bury

5% The pre-Islamic era.

%% It means placing the new born girl child into grave in order to kill her.

6% Rajabi, Masoud, The Rights of the Child in the Islamic Context: The Challenges of the Local
and the Global, International Journal of Children’s Rigts 17 (2009): 478. [hereinafter
referred to as The Rights of the Child in the Islamic Context).

6% Al-Qur’an 16/58-59.
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it In the dust? Ah! what an evil (choice) They
decide on?.”%

In another place, He says:
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“When the female (infant), buried alive, is
questioned - for what crime she was killed.””

Even now a day, like feelings for the girl child exists in many areas of the
alleged modern countries. Islam on the other hand, increased their value

and status in a very beautiful manner. The hadith says:
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“He, who brought up two girls properly till
they grew up, he and I would come (together)
(very closely) on the Day of Resurrection, and
he interlaced his fingers (for explaining the
point of nearness between him and that

person.”!!

%7 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 18-02-2015.

6% Al-Qur’an 81/8-9.

% http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 18-02-2015.

81 al-Musnad al-Sabih, Kitab al-Birri wa al-Silah wa al-Adab, Bab Fadl al-Thsan ila al-Banat,
vol. 4, p. 2027. Hadith No. 2631.

¢ https://sunnah.com/muslim/45. Last accessed on 23-07-2015.
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3.1.3 Children as Evaluation for the Parents

Actually, Islam considers children as trust or reliability given by Allah Al-
Mighty to the parents. And, He will ask the parents about this fidelity. It is
responsibility of the parents to discipline their children in accordance with
Islam. The parents by doing this will be proud in this world and the

hereafter. In this regard Allah says:

IR 9195_}/ 22 c{’/,, IS I S }}/55.,/7
e 1 Sodie dAbly did 7S ol vKJ‘j_,gl Lu/l)
612®

“Your riches and your children may be but a
trial: but in the Presence of Allah, is the highest,
Reward.”"

And says:
. P ,5/},}5e{e )//,‘{»/zi/
- DU s Kl 153 ez el )
614
“O ye who believe! save yourselves and your
families from a Fire ...”*"
2 Al-Qur’an 64/15.

8 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 16-02-2015.

% Al-Qur’an 66/6.

5 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 16-02-2015.
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The hadith says:
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(Indeed, Allah will question every custodian

about his subjects; whether he kept them safe

or wasted? To the extent that He will question
a man about his family).

So, the one who gift their children good manners and best teachings and

rear them according to Islam; fulfill his duties as custodian and responsible,

they succeed this trial. Allah bless him a reward that is mentioned in hadith:
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(When a person dies, his acts come to an end
except from three, ongoing charity, or
benefiting knowledge, or a pious son, who

prays for him).

3.14 Responsibility of offspring

Islam also makes the children responsible to treat their parents with love
and affection. The children are not allowed to even raise their voice in front

of their parents. Significantly, Allah talked about this issue when He talked

81 Al-Ihsan Bitaqrib Shib Ibn Hibban, Kitab al-Siyar, Bab fi al-Khilafah wa al-Imarah, vol.
10, p. 344, Hadith No. 4492.

7 Al-Nasa’i, Al-Sunan Al-Kubra, Kitab al-Wasaya, Fadl al-Sadaqah ‘an al-Mayyit, vol. 6
(Bayrut: Mu’ssasah al-Risalah, 2001), p. 162, Hadith No. 6445. Hereinafter referred to as
Al-Nasa’i, Al-Sunan Al-Kubra).
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about the prohibition of shirk. This show how important is the best

behavior with the parents.
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“Thy Lord hath decreed that ye worship none
but him, and that ye be kind to parents.
whether one or both of them attain old age In
Thy life, say not to them a word of contempt,
nor repel them, but address them In terms of
honour. And, out of kindness, lower to them
the wing of humility, and say: "My Lord!
bestow on them Thy Mercy Even As They
cherished me In childhood.”"

Moreover, Islam has paid more emphasis on good behavior towards the

mothers. Hadith says:

"ut.@.fa‘ﬂ\ (,\.u\ e\.ad\"

(The Paradise is under the feet of mothers).

8 Al-Qur’an 17/23-24.

89 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 17-02-2015.

62 Al-Qada’i, Muhammad bin Salamah, Musnad al-Shihab, al-Jannah Tahta Aqdam al-
Ummahat, vol. 1 (Bayrut: Mu’assalah al-Risalah,1986), p.102, Hadith No. 119.
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CDHRI declares that the child is under the obligation to give responsibility

towards the parent and other relatives.*'

3.2 Islamic International Documents

3.2.1 General Documents

Islamic Council of Europe adopted a document called: “Universal Islamic
Declaration on Human Rights”, on September 19, 1981.* Later on, it was
presented to UNESCO in 1992.°” The Declaration makes it clear that all
the human rights have divine origin. Thus, cannot be based on secular basis
and norms. The whole Preamble of the declaration is very important. For

Example:

In Foreword it says:

“Islam gave to mankind an ideal code of
human rights fourteen centuries ago. These
rights aim at conferring honour and dignity on
mankind and  eliminating exploitation,
oppression and injustice.

@ CDHRI, Art. 7(0).
62 http://hrlibrary.umn.edu/instree/islamic_declaration HR.html;
https://en.wikipedia.org/wiki/Universal Islamic Declaration of Human Rights.  Both
accessed on 21-05-2018.

2 Olayemi, Abdul Azeez Maruf; Alabi, Abdul Majeed Hamzah & Buang, Ahmad
Hidayah, Islamic Human Rights Law: A Critical Evaluation of UIDHR & CDHRI In Context
Of UDHR, Journal of Islam, Law and Judiciary, vol. 1, issue 3 (2015): 32;
http://oxfordindex.oup.com/view/10.1093/0i/authority.20110803114737119. Accessed on

15-07-2017.
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Human rights in Islam are firmly rooted in the
belief that God, and God alone, is the Law
Giver and the Source of all human rights. Due
to their Divine origin, no ruler, government,
assembly or authority can curtail or violate in
any way the human rights conferred by God,
nor can they be surrendered.”***

In Preamble it says:

“a) in God, the Beneficent and Merciful, the

Creator, the Sustainer, the Sovereign, the sole
Guide of mankind and the Source of all Law;

b) in the Vicegerency (Khilafah) of man who
has been created to fulfill the Will of God on
earth;”**

The Fourteenth Islamic Conference of foreign ministers, held in Dhaka,
Bangladesh®® on December 6-11, 1983 adopted the instrument named
“Dhaka Declaration on Human Rights in Islam”. Further, it was decided
that the text of the instrument will be issued in fourth summit in
Casablanca, Morocco.”” On the 4™ session of the Islamic Summit Commit,
Casablanca, Morocco, held on January 16-19, 1984, the decision was to

approve the Preamble and paragraph (a) & (b) of Article-I of the

¢ UIDHR. Forward, para 1 & 2.

62 Ibid. Preamble (a) & (b).

62 This conference held by the then Organization of Islam Conference. Nowadays, it is
Organization of Islamic Cooperation. The change of name was on June 28, 2011. See,
https://simple.wikipedia.org/wiki/Organisation_of Islamic_Cooperation. Accessed on 13-
07-2017.

57 See, http://wwl.oic-oci.org/english/conf/fm/14/14%20icfm-final-en.htm. Accessed on
13-06-2017.
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Declaration. Moreover, it was decided to delay the decision of endorsement

on the Declaration until the study thereof is completed.**®

In 19 Islamic conference of Foreign Ministers of the OIC, held in Cairo,
Egypt on July 31 to August 5 of the years 1990, a declaration namely “Cairo
Declaration on Human Rights in Islam” was adopted.®” It consists of the

base of the human rights while saying:

() Human beings are born free, and no one
has the right to enslave, humiliate, oppress or
exploit them, and there can be no subjugation

but to God the Most-High.**

The CDHRI also emphasized not to use force or kill the non belligerents
such as old men, women and children, especially in case of armed

conflicts.*!

Further, it pointed out towards obligation of the children to the parents
and the kin along side with their rights. As mentioned earlier that rights go

side by side. It says:

(c) Both parents are entitled to certain rights
from their children, and relatives are entitled

628 See, http://wwl.oic-oci.org/english/conf/is/4/4th-is-sum.htm. Accessed on 11-07-2017.
2 http://ww1.oic-oci.org/english/conf/fm/19/19%20icfm-final-en.htm. Accessed on 14-
07-2017.

9 CDHRI. Art. 11(a).

1 Ibid. Art. 3.

233


http://ww1.oic-oci.org/english/conf/is/4/4th-is-sum.htm
http://ww1.oic-oci.org/english/conf/fm/19/19%20icfm-final-en.htm

to rights from their kin, in accordance with
the tenets of the Shari'ah.*”

3.2.2 Child Rights Documents

The 7 Islamic Summit of OIC, held in Casablanca, Morocco on December
13-15, 1994 adopted the instrument namely “Declaration on the Rights and
Care of the Child in Islam”.*” It is considered the first instrument on child

rights by the Islamic States.

Significantly, this Declaration calls all the member states to ratify CRC
1989. Though, some religious based points have been added so as to be in
conformity with Islamic Law. Such examples are the right to chose
religions, the article of the Declaration says that Islam is the Seal of
Religions, that’s why, Muslims have right to ensure that their children have
care for Islamic life. This means, they have right to keep their children

away from an attempt to force them to give up Islam.**

Then at the 32™ OIC’s Conference of the foreign ministers, held in Sana'a’,

Yemen on June 28-30, 2005 the “Covenant on the Rights of the Child in

2 1bid. Art. 7(c).
63 See, http://ww1.oic-oci.org/english/conf/is/7/7th-is-
summit.htm#CASABLANCA%20DECLARATION. Accessed on 15-07-2017.
http://www.assembly.coe.int/Committee/JUR/ajdoc282016.pdf. Accessed on 15-07-2017.

84 DRCCI, Art. 8; See, The Rights of the Child in the Islamic Context, p. 484-485.
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Islam” was adopted.®” It is like CRC, applicable for the member states in

Islamic Countries. It provides the rules according to Islamic injunction.

Rabat Declaration on Child Issues in the Member States of the
Organization of the Islamic Conference was adopted by the First Islamic

Ministerial Conference on the Child at the closing of its proceedings by

OIC on November 8, 2005.9°

It is considered that the tone of this Declaration is unlike the previous
declarations because it became more realistic. Moreover, while touching the
Islamic Values about rights of children on the one hand, it also shows its

concern towards the threats that jeopardize their lives.”’

The Declaration call the states parties to take all necessary measures to end
the exploitation and abuse like sexual, domestic violence, torture and so on

from lives of the children.®*®

Further, it suggests ending all discrimination against girl in form of

traditional and customary practices.*”

5% http://www.refworld.org/docid/44eafOe4a.html. Accessed on 15-07-2017.
8% http://www.refworld.org/docid/44eb01b84.html. Accessed on 25-07-2017.
57 The Rights of the Child in the Islamic Context, p. 486-487.

88 RDCI. Art. 9.

9 RDCI. Art. 10.
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Furthermore, it emphasizes to take all appropriate measures in terms of
legislatives and administrative to end that crime against girls and women in

the name of honour.*®

“International Islamic Committee for Woman and Child”**" is an
organization affiliated with the “International Islamic Council for Da'wa
and Relief”.** Firstly, it adopted “Mithaq Al-Tifl fi Al-Islam™* in 2003.
Secondly, it adopted “Mithaq Al-Usrah fi Al-Islam™** in Cairo, September,
2007. After that, the “Mithaq Al-Tifl fi Al-Islam” was made part of “Mithaq

Al-Usrah fi Al-Islam” in its fourth chapter.

“ORDCIL Art. 12.

1 In 2003, the Committee got the membership of United Nations Economic and Social
Councils. So, the Committee can participate in the economic and social kinds of its
meetings. See, http://iicwc.org/lagna/iicwc/iicwe.php?id=476. Accessed on 17-07-2017.

2 The Council is headed by the Head of University of al-Azhar al-Sharif. Almost, 85
International  Islamic  Organization are members of this Council. See,
http://iicwc.org/lagna/iicwc/iicwe.php?id =476. Accessed on 17-07-2017.
http://iicdr.org/iicdr.sharepoint.com/Pages/ AffiliatedOrganizations.html. Accessed on
17-07-2017.

* Charter of Child in Islam

¢ Charter of Family in Islam (CFI).
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3.3 Mechanism and Implementation of Islamic

Documents on Prevention of Child abuse

3.3.1 OIC mechanism

OIC consists of fifty seven states and considered collective voice of the
Muslim societies; works for betterment of Muslims all over the World for
the International peace. The OIC has its delegators to the United Nations
and the European Union. For the purpose of mechanism on the perspective

of Human Rights, the following commission was established.

3.3.2 IPHRC

645

The Independent Permanent Human Rights Commission (IPHRC)** was
establishment by OIC. It is advisory body working in the field of human
rights established by the OIC. The statute of the IPHRC was adopted in
38" Session of Conference of Foreign Ministers held on June 28-30, 2011 in
Astana, Kazakhstan. Then, it started its work. As for its composition is
concerned, it comprises of 18 members elected on the principle of equitable

geographical representatives, from Asia, Africa and Arab keeping in mind

# Tt is Independent because it is free from any kind of extraneous influence.
Commissioners are barred from receiving instructions from any State.
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the gender balance. The members are selected by the government of the

member states for the term of 3 years.**

In the past three years, it deliberated on many of the human rights issues
like child rights issue. IPHRC frequently work with other regional and
international bodies and mechanism to corroborate with them. Moreover,
it arranges different workshops/seminars for the betterment of the human
family. Furthermore, it welcomes the suggestion which may contribute

positively to the work of the Commission.*”

3.3.3 Covenant on the Rights of the Child in Islam

This Covenant is legally binding instrument. It is open for the ratification

and will come into force after 20 OIC member states ratifies it. **

3.3.3.1 Committee and the Meetings

The Covenant established a committee called Islamic Committee on the
Rights of Child. The Committee composes of representatives from all the

states parties of the Covenant. After its enforcement, the Committee meets

646

http://www.oic-iphrc.org/en/home/. Accessed on 15-07-2017. http://www.oic-
iphrc.org/en/about/. Accessed on 15-07-2017.

* Ibid.

% Anver M. Emon, Mark S. Ellis, Benjamin Glahn, Eds, Islamic Law and International
Human Rights Law (UK: Oxford University Press, 2012), p. 48.
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every two years in the headquarters of the OIC to see the situation of
implementation of the Covenant.*” Moreover, two-third of member states
constitutes the Quorum.®® The problem is that the implementation and the
enforcement mechanism are not fully explained.”' However, it states that
the states parties shall respect the rights provided by the Covenant and they
9652

should enforce them “in accordance with their domestic regulations.

Moreover, the customs and traditions contradicting shari’ah shall be

ended.®?

3.3.4 The Cairo Declaration on Human Rights in Islam

3.3.4.1 Criticism

Many liberal and the International Community’s criticized this Declaration

due to different reasons.

One of them is that the Declaration is not alternative to the UDHR, 1n fact,
it is complementary to it. Secondly, it fails to discuss the ethnic minorities.

However, it is not legally binding instrument.

* Jeddah, Kingdom of Saudi Arabia.

0 The Covenant, Art. 24

6! Abiad, Nisrine and Mansoor, Farkhanda Zia, Criminal Law and the Rights of the Child in
Muslim  State: A Comparative Analytical Perspective (London: British Institute of
International and Comparative Law, 2010), p.49.

2 Art. 4(1).

2 Art. 4(3).
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3.3.5 “Mithaq Al-Tifl fi Al-Islam”

3.3.5.1 Reasons for introducing the Charter

One of the reasons for the introducing the Charter was that the
international instruments shows only western perspective of children rights
leaving behind other perspectives like religions and customs of other areas
of the world. After that, they pressure the Muslims to ratify and without
reservations which is not allowed by the Muslim’s religion. This is the
reason that’s why children abuse cannot be prevented all over the world;
Islamic and Non-Islam world, even in the convention introducing
countries. Due to all reasons mentioned aforesaid, it was the need to
establish this charter which can work as a reference for Muslims to use it

for their law with regard to protection of Children Rights.**

3.3.5.2 Introduction to the Charter

This Mithaq provides the basic rules derived from the Islamic rules and
principles and Jurisprudence governing the issues of children, so that, the
law making authorities can take help from it. However, the minor details

are left for the individual countries to legislate according to their situation.

654 https://www.lahaonline.com/articles/view.11825/2-2-a3uy - i-Jakall- 3lia-J s-s/htm.
Accessed on 18-07-2017.
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Moreover, this Mithaq regarding rights of children did not ignore their
obligation according to their growth and age till they reach the full
responsibility age. So, this provides the balance between the rights and the

obligation.
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“He 1s not one of us who does not have mercy

on our young and dOCS not respect our

elders.”®%

While preparing the Charter, it was kept in mind to correspond the related

657

Many of the well

International document in the content and order.
known Islamic Jurists participated in the preparation of the Charter. For
instance, Yusuf al-Qaradawi, Ahmad al-'Assal, 'Isam al-Bashir and 'Abd al-
Majid al-Zandani...etc. importantly, the Charter was approved by the

Jami'ah al-Azhar (University of Azhar).*

It has been declared that this Charter and OIC’s Cairo Declaration are like

one unit for the purpose of children right, there is no flaw between both.

65 Al-Tirmidhi, Abwab al-Birr wa al-Silah, Bab ma Ja’a fi Rahmah al-Sibyan, vol. 4, p. 321.
Hadith No. 1919.

6% https://sunnah.com/tirmidhi/27. Last accessed on 15-03-2015.

57 https://archive.Islamonline.net/?p =9231. Accessed on 14-06-2017.

6% http://www.iicwc.org/lagna/catig/methak/en/. Accessed on 07-08-2017.
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Likewise, there is no flaw among this Charter and all international

instruments subject to their conformity which Islamic Law.*”

Moreover, all the institutions of the state, the parents, guardians, the
relatives should respect rights of the children. Similarly, all the legislative,
executive and the judiciary should take care of the children with the rule of
best interest of the child should be the master with respect the dignity of

the parents and the guardians.*®

The Charter provides basic principle governing the rules concerning the
children. As for the procedures for implementation, it has been let to the
countries to decide according to their condition. Further, the Charter kept
in mind the method of international instruments, so that, the comparison
will be easy. Moreover, it has been tried by the Charter to include all rights
of the child along with their obligation, either those are legal rights and
obligations which have to be legally enforced or those which has been
socially enforced by the valid tradition in a society according to Islamic

LaW 661

6% Art. 120. This means that all valid rules should be acted upon.
660 Art. 121-122.
61 See, https://archive.Islamonline.net/?p=9231. Accessed on 18-07-2017.
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3.3.6 General Mechanism

There are two basic general mechanisms to stop the children abuse. The
first method is the judicial mechanism and the second is extra judicial

mechanism.

3.3.6.1 Judicial Mechanism

Islam has well established judicial mechanism where system of punishments
was in advance in case of any violation of the justice. For example, in the
era of Khalifah Rashid "Umar bin Al-Khattab (RAA), a judge was appointed
for each city. He was appointed by the central government. The basic
eligibility criteria of the judge was, among others, his being mature, sound
mind, good character, good in hearing and sight, being an Islamic Juristic
and ability to get opinion from the experts. Further, he was paid a good
salary so that he can feel free to decide the cases with justice without feeling
inferiority or need to others. Moreover, he was not allowed to part time
work. In that era, there was a dispute between the the Khalifah "Umar
(RAA) and Ubaiy Bin Ka'b (RAA), both went to the judge of Madinah,
Zaid bin Thabit (RAA). He Welcomed the Khalifah, along with saying that

he did something wrong; injustice. So, the ruler was also subject to the Law
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and the public were free to ask him when they feel injustice. In that era,
there were no infrastructure for the judiciary; the mosque was the centre
for the judicial matters in order to receiving justice becomes easy for

everyone. Moreover, the Judiciary became separated from the executive.*”

As far as the punishments, there is gisas®® in case of injuries and killings.
Secondly, there are hudud®* for specific crimes. Thirdly, taZirat whose
punishments are subject to will of the judge; he can decide the case and
punishment according to the nature of the crime. Same mechanism would

be applied to the child abuse cases.

3.3.6.2 Extra Judicial Mechanism

One of the outstanding characteristics of the nation (ummah) of the
Prophet Muhammad (SAW), is the enjoining the right and restricting from

bad. This feature works for the better of the nation’s life. Allah Al-Mighty

says in the Holy Qur’an mentioning this particular feature of the ummabh:

%2 Tamanna, bashir Ahmad, Tarikh-e-Islam (Lahore: New Book Palace, N.D.), p. 128-129;
Hamudah, Muntasir, Himayah Hugiiq al-Tifl fi al-Qaniin al-Duwali al-’Am wa al-Islami
(Iskandriah: Dar al-Jami'ah al-Jdidah, 2007), p. 289-291. [hereinafter referred to as Himayah
Hugiiq al-Tifl fi al-Qaniin al-Duwali al-’Am wa al-Islam?].

6 Tt is retribution. Doing to the offender what he was done with victim.

%* The punishments of hudud crimes are fixed by Shari’ah.
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“Ye are the best of peoples, evolved for
mankind, enjoining what is right, forbidding
what is wrong, and believing In Allah. if only
the people of the Book had Faith, it were best
for them: among them are some who have
Faith, but Most of them are perverted

transgressors.”**

The Prophet (SAW) has described this characteristic of his ummabh:

“Whoever amongst you sees an evil, he must

change it with his hand; if he is unable to do

so, then with his tongue; and if he is unable to

do so, then with his heart; and that is the

weakest form of Faith.”**
Enjoining or ordering for the good and restricting from the bad works as
the safeguard and security for the wmmah of Islam. This work is for the

whole the Muslim society; all the Muslims are bound to do it according to

their capacities because the words of the hadith are general. Importantly,

665 Al-Qur’an 3/110.

8% http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 19-02-2015.

% Ibn Ahmad, Ahmad, Musnad al-Imam Abmad bin Hanbal, Musnad Abi Sa‘id al-Khudri
(RAA), vol. 18 (Mu’asasah al-Risalah, 2001), p. 42, Hadith. No. 11460. [hereinafter referred
to as Musnad al-Imam Abmad bin Hanbal).

58 https://sunnah.com/riyadussaliheen/1/184. Accessed on 15-07-2017.
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this is applicable to every aspect of the life including in the field of

protection of child right and prevention of their abuse.*”

Second is the concept of the individual responsibility. Islam used to teach its
people the religious teachings and make them understand the ultimate
results of their deeds. In this world, definitely, they; the abusers, will face
the punishments of their abuse. As for the hereafter, the will face the
penalty or the reward for what they have done in this world. By all this,
when Muslims conscience thinks the results, he will certainly stop to abuse

of the children and from all illegalities.*”®

3.4 Mechanism in Specific Matters

3.4.1 Domestic Violence

The evil may occur by the society, or the teachers or even the parents many
times. This is practice of the people. However, Islam provides a general

principle governs all this issue when the Prophet (SAW) said:

% Himayah Huqiiq al-Tifl fi al-Qaniin al-Duwali al-’Am wa al-Islami, p. 294-296.
9 Tbid. p. 297-298.
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“He 1s not one of us who does not have mercy

on our young and does not respect our

elders.”®”?

In general, this prohibits the violence. Then, there is no advantage of using
violence against them rather it makes him afraid from parents, teachers,

education, losing the will power and ending with making them habitual

offender.®”

However, a reasonable disciplinary action can be taken that is not harmful
plinary
to them.”* One point is very important that guardian is responsible to the

Law in case of any harmful act.*”

Importantly, the parents can rear their children however they wish but if
they punish their child or neglect him, the child most probably will punish

and neglect its parents when they become old.”*

! Al-Tirmidhi, Abwab al-Birr wa al-Silah, Bab ma Ja’a fi Rahmah al-Sibyan, vol. 4, p. 321.
Hadith No. 1919.

¢2 https://sunnah.com/tirmidhi/27. Last accessed on 15-03-2015.

%> Munir, Muhammad Dr. Righis of the Child: an Islamic Perspective on Preventing Violence,
Abuse and Exploitation of Children and Pakistani Law, Hamdard Islamicus, vol. XXXVIII,
No. 4 (Ocober-December 2015): p. 36. [hereinafter referred to as Rights of the Child: an
Islamic Perspective on Preventing Violence, Abuse and Exploitation of Children and Pakistani
Law].

7% CFL Art. 116.

85 Al-Figh al-Islami wa Adillatubu, vol. 9, p. 148.
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Two issues are very important to be avoided. One is that parents should not
anger or curse”” their children; instead, they should pray to Allah for their
becoming better. Second is that the parents should not spoil their children,
instead, they should teach them good manners and ethics to be a good man
of the society; focus on his growth in educational and reasonable co-
curricular activities. For a child, a balance between the both is necessary;

otherwise, many problems will be created for children in their future life.

In this regard, the Prophet (SAW) has said:

O e g ol Bss i Bk Y s

(Three Du'as (Prayers) are not rejected: Prayer
of father, prayer of Fastened and prayer of the
Traveler).

Imam Ghazali reported that a man came to 'Abdullah bin al-Mubarak and
complained the disobedience of his son to him. He said that if he cursed
him. He said: Yes. 'Abdullah bin al-Mubarak told him: “you yourself

» 679

spoiled him”.

¢ Ibn al-Qiyyim, Tubfah al-Mawdud bi al-Abkam al-Mawlud, qouted in, Rights of the Child:
an Islamic Perspective on Preventing Violence, Abuse and Exploitation of Children and
Pakistani Law, p. 37.

87 Prayer for expulsion from the mercy of God.

% al-Sunan al-Kubra, Kitab Salah al-Istisqa’, Bab al-Siyam Lil-Istisqa’, vol. 3, p. 481.
Hadith. 6392.

% Al-Ghazali, Abu Hamid, Thya’ 'Ulum al-Din, vol. 2 (Bairut: Dar al-Ma'rifah, N.D.), p.
217.
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The topic of domestic violence and abuse has been touched by the Charter.
Accordingly, the violence or abuse by the parents or a person having
responsibility of the child, whether the abuse was mentally, physically,
bodily or the neglect, prevention of all such kinds of abuse is right of the
child. However, the discipline and the correction of the children are
excluded from the rule of child abuse subject to the condition that this
discipline should be correct in terms of the educational and the legal
methods. In this regard, the state should assist the parent for the purpose of

discipline such naughty children.*®

The important is that there are other ways to discipline the children in
which there is no violence on the child. These are like advising him, denial
of play time for him or temporary isolation.®® This discipline should be
within the boundary of safety.*” Moreover, the punishment may result into
counter results. For example, child will hate his parents and he may feel

inferiority among others. Further, he may stop to use his talents and used

80 Art. 116.

81 Munir, Muhammad Dr. Rights of the Child in Islam (Islamabad: Igbal International
Institute for Research and Dialogue, IIUIL, 2017), p. 120. [hereinafter referred to as Rights of
the Child in Islam].

682 Al-Sarkhasi, Shams Al-Din, Al-Mabsit, vol. 5 (Bayrut: Dar Al-Ma‘rifah, 1986), p. 223.
(hereinafter referred to as Al-Mabsiit); Al-Figh al-Islami wa Adillatubu, vol. 6, p. 198.
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to get punishment which results into his being habitual and no benefit latter

one.*s

3.4.2 Protection against physical abuse

There are five general necessities (objectives) of Shari’ah. They are
preservation of the religion; preservation of the person (human being);
preservation of the progeny; preservation of the property and preservation
of the intellect.”** Issue of abuse and the physical abuse of the children;
especially, related to all these objectives of Shari'ah. Firstly, it is against the
preservation of religion because Islam does not allow anyone to abuse them
in its clear rulings. Secondly, it is against the preservation of the person
because the abuse may result into many problem and deficiencies in the
person of the children. Definitely, this is not allowed by Islam. Thirdly, it is
also against the preservation of progeny because the abuse harms it. The
rule is that everything damaging the progeny and offspring prohibited.
Fourthly, it is against the preservation of the property because the abuse is
reason for the increasing financial liability of a person accused of abuse
whether it is father or someone else. Fifthly, it is against the preservation of

the intellect because it affects the children negatively in the terms of their

 Thid. p. 122.
68+ Al-Shatibi, Ibrahim bin Musa, Al-Muwafaqat, vol. 2 (Dar Ibn 'Affan, 1997), p. 20.
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health, neglect, feeling inferiority resultantly deficient in their studies and

useful citizen. A general maxim of Islam Law says:

085 adll Hliadll g Jall adlidll 3 Jua¥)"
(The original rule for the beneficial issues is
permissibility and for the harmful issues is
prohibition).

CDHRI emphasizes on to safeguard the fetus and its

mother.*%

3.4.3 Protection of children deprived of their family

A child may lose his family due to armed conflict, accident or death of his
family member. He can be deprived from his family in case of divorce or
when the parents give him to other family against some consideration due
to poverty they experience. Another reason is unhappiness, assault,

physical, neglect and miserable life in the family or when the father or the

55 Ya‘qub ‘Abd Al-Wahhab, Qa‘idat Al-Yagin La Yazil Bi Al-Shak, (Al-Riyad: Maktabat
Al-Rushd, 2000), 139-160.
¢ CDHRI. Art. 7(a).

251



responsible of the family is addict person. in all the cases Islamic Law

provides general rules for their welfare and care.*®”

One of those children is an orphan (Yatim). He is in Islamic Law a child
whose father has been died (yatim). Islam encouraged the society to
provided increased care towards those children. There is high possibility
that those children could be abused in one way or the other. Yatim is a
child called before its puberty, after that, he is no more called as yatim.**® It

is reported by 'Ali (RAA) that the Prophet (SAW) has said:

689 e caL _og g
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“There is no orphan hood after puberty...”*”

Furthermore, Allah al-Mighty highly threaten the people who grab and
take possession of property of the yatim invalidly. He says in the Holy

Qur’an:

%7 Al-Azhar University in Cooperation of UNICEF, Children in Islam: their Care,
Upbringing and Protection (Cairo: Al-Azhar University, 2005), p. 73-74. [hereinafter
referred to as

688 Al-'Uthaimin Muhammad bin Salih, Sharh Riyad al-Salibin Min Klam Saiyyed al-
Mursalin, vol. 2 (Bairut: Dar al-Kutub al-'Ilmiyyah, 2003), p. 142.

5 Sunan Abi Dawud, Kitab al-Wasaya, Bab ma Ja’a Mata Yangati‘ al-Yutm, vol. 3, p. 115.
Hadith No. 2873.

% https://sunnah.com/abudawud/18. Last accessed on 24-07-2015.
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“And come not nigh to the orphan's property,
except to improve it, until He attain the age of
full strength.”®”

“Those who unjustly eat up the property of
orphans, eat up a Fire into their own bodies:
They will soon be enduring a Blazing Fire!”**
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“Avoid the seven great destructive sins." The
people enquire, "O Allah's Messenger (disit)!
What are they? "He said, "To join others in
worship along with Allah, to practice sorcery,

®! Al-Qur’an 6/152.

692

http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.

accessed on 18-03-2015.
3 Al-Qur’an 4/10.

694

http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.

accessed on 20-06-2015.

5 Al-Bukbari, Kitab al-Wasaya,

Hadith No. 2766.
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to kill the life which Allah has forbidden
except for a just cause, (according to Islamic
law), to eat up Riba (usury), to eat up an
orphan's wealth, to give back to the enemy
and fleeing from the battlefield at the time of
fighting, and to accuse, chaste women, who
never even think of anything touching
chastity and are good believers.”**

Islam encouraged taking their sponsorship called in Islamic Law as
Kafalah® to fulfill their needs to live a normal life. Hadith says in this

regard:

-

IERAPR  A A 543 HESARE (,“J\ s
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“He who takes care of an orphan, whether he
is his relative or a stranger, will be in Jannah
with me like these two". The narrator, Malik
bin Anas raised his forefinger and middle

finger for illustration.””

%% https://sunnah.com/bukhari/55. Last accessed on 16-03-2015.

7 This is otherwise than adoption. Kafalah is to sponsor for his livelihood, his needs such
as education and health. Adoption is to take parental rights of someone by which all rights
and obligation transfers from the original parents to the adopting parents which is not
allowed in Islam.

% al-Musnad al-Sabih, Kitab al-Zuhd wa al-Raqa’iq, Bab al-Thsan Ila al-Armilah, vol. 4, p.
2287. Hadith No. 42 (2983).

 https://www.sunnah.com/riyadussaliheen/1/263. Accessed on 28-06-2017.
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DRCCI mentions that every child has the rights for family affection; from
the natural family or from the caring/sponsoring family in case he is

deprived of his own family due to any reason.””

However, the adoption is not allowed by Islamic Law because it disturbs all
the family system of Islam, for example, the rules provided for breast
feeding, custody, guardianship, maintenance and inheritance. Allah Al-

Mighty says in Qur’an:
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“Allah has not made for any man two hearts
In His (one) body: nor has He made your
wives whom ye divorce by Zihar your
mothers: nor has He made your adopted sons
your sons. such is (only) your (manner of)

7 DRCCI. Principle 6.
%t Al-Qur’an 33/4-5.
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speech by your mouths. but Allah tells (you)
the truth, and He shows the (right) way. Call
them by (the names of) their fathers: that is
juster In the sight of Allah. but if ye know not
their father's (names, call them) your brothers
In Faith, or your maulas. but there is no blame
on you if ye make a mistake therein: (what
counts is) the intention of your hearts: and
Allah is Oft-Returning, Most Merciful.””®

As for the refugee a child, the CRCI significantly tells that the children who
are in the status of refugee should also enjoy the same rights like other

children according to this Covenant.”®

3.4.4 Protection in armed conflict

The rule established about that the minimum age for the participation in
the armed conflict.”* However, in the Islamic Law we find a hadith from
which we can abstract that the minimum age for participation in the armed

conflict is fifteen years. The hadith is:
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72 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 17-04-2015.

7% Art. 21.

7% See, CRC and its Protocol on the armed conflict, in Chapter Two of this thesis.

7% Al-Bukhbari, Kitab al-Shahadat, Bab Bulugh al-Sibyan wa Shahadatuhum, vol. 3, p. 177.
Hadith No. 2664.
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Reported by Ibn 'Umarah that: “Allah's
Messenger (ilis.f) called me to present myself
in front of him or the eve of the battle of
Uhud, while I was fourteen years of age at that
time, and he did not allow me to take part in
that battle, but he called me in front of him on
the eve of the battle of the Trench when I was

fifteen years old, and he allowed me (to join
the battle.””*

It is an established rule to preserve the civilians, especially the children,

women and the old in an armed conflict.
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“Fight In the cause of Allah those who Fight

you, but do not transgress limits; for Allah

loveth not transgressors.””
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(During some of the Ghazawat of the Prophet
(¥5£) a woman was found killed. Allah's

7% https://sunnah.com/bukhari/52. Last accessed on 25-08-2015.
79 Al-Qur’an 2/190.

7% http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.

accessed on 19-05-2015.
7 Al-Bukbari, Kitab al-Jihad wa al-Siyar, Bab Qatl al-Sibyan fi Harb, vol. 4, p. 61. Hadith

No. 3014.
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Messenger (#i) disapproved the killing of
women and children).”*

It is reported that when Abu Bakr (RAA) sent the army to Syria and Sham,
he made Yazid bin Abi Sufyan as commander of the army and advised him
ten matters. Among those are: “Don’t kill a woman or a child or an old
man. Don’t cut a fruitful tree or the established area. Don’t slaughter sheep
or camel except for food. Don’t burn the date trees....).”"" This was the

teachings and practice of Islam and Muslims.

The CDHRI safeguards the old aged, women and the children and all who

are non-belligerents from killing. Its article 3 says:

“(2) In the event of the use of force and in case
of armed conflict, it is not permissible to kill
non-belligerents such as old man, women and
children. The wounded and the sick shall have
the right to medical treatment; and prisoners
of war shall have the right to be fed, sheltered
and clothed. It is prohibited to mutilate dead
bodies. It is a duty to exchange prisoners of
war and to arrange visits or reunions of the
families separated by the circumstances of war.

(b) It is prohibited to fell trees, to damage
crops or livestock, and to destroy the enemy's
civilian buildings and installations by shelling,

blasting or any other means.”"

719 https://sunnah.com/bukhari/56. Last accessed on 19-05-2015.
" Al-Siyuti, Jalal al-Din, Tarikh al-Khulafa’ (Maktabah Nazzar al-Baz, 2004), p. 81.
72 http://hrlibrary.umn.edu/instree/cairodeclaration.html. Last accessed on 21-03-2016.
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CRCI also, emphasizes to end abuse of children by engaging them in armed

5 As well, the Charter states that the children should not take

conflict.
direct part in the armed conflict before the age fixed for this purpose.
Moreover, in such conditions, the children should be saved as there is no

fault on their part. They should not be killed or injured, and the livelihood

should be available for them.”**
3.4.5 Protection against drugs

The base of the drugs is the wine which has been made illegal (haram) in

Islam. Allah al-Mighty says:
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“O ye who believe! Intoxicants and gambling,
(dedication of) stones, and (divination by)
arrows, are an abomination,- of Satan's
handwork: eschew such (abomination), that ye

may prosper.”’"®

7B Article 17(5).

71 Article 119.

715 Al-Qur’an 5/90.

71 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 02-06-2015.
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Then the Prophet (SAW) has said:

T17 s
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(Every intoxicant is wine and every intoxicant

is prohibited).
CRCI states that the state is under obligation to protect the children from
the drugs and intoxicants and to end the abuse in this regard.””® Likewise,
the Charter tells the children have the right to be protected against all kinds

of drugs which include the smoking.””
3.4.6 Abduction and Trafficking

CRCI protects the children too, from all kinds of inhumane and abuse
surroundings. Likewise, from kidnapping, smuggling and the trafficking of
the children because all these are onset for the subsequent abuse of all
kinds.”* The children have the right to be protected from the kidnapping,

abduction and their sale.”*!

"V Musnad al-Imam Abmad bin Hanbal, Musnad ‘Abdullah bin ‘Umar (RAA), vol. 8, p.
468. Hadith. No. 4863,

18 Art. 17(1).

7 Art. 117(2).

70 Art. 17(2).

7 CFL Art. 11703).
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3.4.7 Protection against Child Labour and Economic

Exploitation

Sometimes the children are used by the family members in their profession
or to someone else to learn specific work or job. They may be paid or
unpaid but does not affect their education or health or other human right.
This nature of work is not considered as economic exploitation or the child
labour. Although, the dangerous jobs like the construction work or any
work where there is use of fire are child labours as per its definition.
Moreover to what has been discussed earlier; child labour converts into
economic exploitation where the child is used for the benefit of abusers
forcefully or is used for the other illegal activities, for example, the
smuggling, trafficking of illegal substances or sexual activities within or

cross borders.”*

Exploitation of children not only violates their right of education, it
restricts them from fun in their playing age. Moreover, child labour and
exploitation may lead towards unlimited exploitation in term of sexual or
any other exploitation because the exploiters deal in commercial activities,

so, being vulnerable they may engage children in any kind of work. The

72 Children in Islam: their Care, Upbringing and Protection, p. 66.
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exploitation occurs most of time in shape of unequal payment for the

children.

These people don’t remember that Allah did not make a person responsible

beyond his capacities. Allah Al-Mighty says:

“On no soul doth Allah place a burden greater
than it can bear...””*

UIDHR, on its part says in this regard:

“d) Every child has the right to be maintained
and properly brought up by its parents, it
being forbidden that children are made to
work at an early age or that any burden is put
on them which would arrest or harm their
natural development.””

Actually, this is also a topic whereby the legislation can be made on the base
of maslahahb; interest. The reason is that child labour contains harm to the
child, especially, when it is without the permission of the guardian, but the

same rule cannot be applied everywhere because the customs and the

72 Al-Qur’an 2/286.

7 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 12-05-2015.

7 UIDHR. Art. 19(d).
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conditions of the people have effect. However, in case of harm, the hadith

of the Prophet Muhammad (SAW) says:

726 5 .
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(Do not harm and do not retaliate by harm).

CRCI by its side stresses on protection of the children against and risky
work on the expense of their education and health. Moreover, it paid due
attention towards the need of the legislative measures by state parties to
have proper laws specifying the least age for the work, work conditions and
hours. These laws should also place punishment for those who contravene

the law in this regard.””

The Charter again emphasis that it is right of the child to prevent the abuse
in the form of economic exploitation or in other words the child labour,
especially that labour which endanger his compulsory education or health

or is danger for his growth. For this regard, the minimum age for the

work and its hours should be decided.”*

7% Al-Sunan Al-Kubra, Kitab al-Sulh, Bab 1a Darara wa 1a Dirar, vol. 6, p. 115, Hadith No.
11385. This hadith is also served as maxim of Islamic Law.

727 Art. 18.

728 Art. 118.
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3.4.8 Protection against sexual exploitation

Sexual exploitation is the most dangerous exploitation to the children
whether male or female. The reason is that it has the most effects of person
of the victim child such as trauma and physical abilities and faculties.

Resultantly, it make them habitual offender and addicted persons.

The Prophet (SAW) has said:
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“Whoever can guarantee (the chastity of) what
is between his two jaw-bones and what is

between his two legs (i.e. his tongue and his

private parts), [ guarantee Paradise for him.””°

It is duty of Muslim parents to up bring their children to out of sexual

invoking environment so they can grow better citizens.

As for the homosexuality is concerned, is it strictly prohibited condemned
to the extent that people of Lut (SAW) was given the most severe

punishment. Allah says in the Holy Qur’an:

72 Al-Bukhari, Kitab al-Riqaq, Bab Hifz al-Lisan, vol. 8, p. 100. Hadith No. 6474.
7 https://sunnah.com/bukhari/81. Last accessed on 16-04-2015.
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“We also (sent) Lut: He said to His people:
"Do ye Commit lewdness such As no people
In creation (ever) committed before you? For
ye practise your lusts on men In preference to
women: ye are indeed a people transgressing

beyond bounds.”*
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“When Our Decree issued, we turned (the
cities) upside down, and rained down on them
brimstones hard As baked clay, spread, layer
on layer,- Marked As from Thy Lord: nor are
They ever far from those who do wrong!”"*

731 Al-Qur’an 7/80-81.

732

http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.

accessed on 17-05-2015.
7 Al-Qur'an 11/82-83.

734

http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.

accessed on 17-05-2015.
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Moreover, the Prophet (SAW) has said:
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(Allah has cursed the one who practice what

has been practiced by people of Lut. Allah has

cursed the one who practice what has been

practiced by people of Lut. Allah has cursed

the one who practice what has been practiced

by people of Lut).
Then, Majority of the Muslim Jurists has opinion that such people should
be executed because the Prophet (SAW) has said:

Jshdadly (e W6 Lyl 238 ez faks 4580sg o4
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“If you find anyone doing as Lot's people did,

kill the one who does it, and the one to whom

it is done.”””’
Only some Muslim Jurists like Abu Hanifah, has the opinion that he
should be punished as ¢z Zir (decided by the judge) because there is no fixed

punished decided by shari’ah for this awful and ugly act.””® Obviously, this

ta 7ir can reach to the execution.

7% Al-Nasa’i, Al-Sunan Al-Kubra, Kitab al-Rajm, Man ‘Amila ‘Amala Qaum Lut, vol. 6, p.
485. Hadith No. 7297.

7% Sunan Abi Dawud, Kitab al-Hudud, Bab fi Man ‘Amila ‘Amala Qaum Lut, vol. 4, p.
158. Hadith No. 4462.

7 https://sunnah.com/abudawud/40. Last accessed on 22-08-2015.

78 Al-Figh al-Islami wa Adillatub, vol. 5, p. 809-810.
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One of the preventive measures Islam encourages and orders is separation in

beds of the children to put a stop on sexual contact among them. The

tradition of the Holy Prophet (SAW) says:
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(Command your children to pray at their age

of seven and beat them if they don’t pray at
their age of ten, and separate among them in

their beds).

CRCI also points out towards the danger of the sexual abuse and forces to

protect the children especially from the abuse in the form of sexual abuse.”

The Charter makes it clear that the child is entitled to be protected from all
form of abuse, especially the sexual abuse, or any action threatening his

dignity.*!
3.4.9 Child Marriage

Briefly, Islamic Law divides the guardianship into two kinds. First is the

guardianship for the person of the child or the insane and the second is the

7 Sunan Abi Dawud, Kitab al-Salah, Bab Mata Yu’mar al-Ghulam bi al-Salah, vol. 1, p.
133. Hadith No. 495.

0 Art. 17(3).

# Art, 117(1).
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guardianship for property of the child or the insane. The guardians may be

the father or someone else.

In Islamic Law, the guardian has authority to decide for his ward; child or
the insane, anything subject to its being beneficial to the child, is considered
valid. Likewise, if a guardian gives the child; male or the female, into

marriage, the contract of marriage will be considered valid.

However, there are certain conditions which have been put by Islamic Law
for the child marriage. According to malikiyyah and hanabilab, only the

father, was’* or the ruler’®

have been allowed to give his child into
marriage. Likewise, Shafiiyyah have the view that only the father and the
grandfather are allowed for this purpose. Abnaf on the other hand, it is
allowed for the father, grandfather and all those who are guardians from the
male side of the child; ‘asabat. Moreover, the jurists agree that this should be
allowed on the basis of interest of the child. This interest should be clear on
many issues; the jurists differ on these issues. However, they agree mainly

on Kuf’™ and Mabr al-mithl”* Furthermore, the spouses have kbayar al-

Bulugh; right of puberty, if the guardian who did this contract is not the

72Tt is Guardian or the trustee; a father’s appoint person for the welfare of the ward.

7 The ruler includes any person appointed by the ruler such as the governor or the judge.
7# Spouses should be similar.

7% The dowry amount should not be less than the dower paid normally to her female
relatives.
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746

father or the grandfather.® This right allows the spouses to end the

contract of marriage’” on achieving the puberty if they do not agree on the

contract of marriage.”*

Following is a hadith which works as a proof that the contract of the
marriage is valid in the childhood period but the consummation will be

after attaining puberty:

2P
“Allah's Apostle (d52) married me when I was
six years old, and I was admitted to his house
when I was nine years old.””*

UIDHR in article 19 (h-1) says:

1) No person may be married against his or her
will, or lose or suffer diminution of legal
personality on account of marriage.”"

7# This is also subject to difference of opinion. See, Al-Hidayah, vol. 2, p. 480-4482; Al-Figh
al-Islami wa Adillatubu, vol. 7, p. 184-185.

¥ By way of divorce, kbul’ or by faskh simply using right of puberty. The Pakistani Law
also recognized option of puberty in Dissolution of Muslim Marriage Act 1939, section
2(vii), see, Mubammad Riaz v. Robina Bibi (2000 MLD1886 Lahore High Court).

7 See, Ibn al-Jazzi Abu al-Qasim, al-Qawanin al-Fighiyyah, p. 133; Ibn Qudamah, al-
Mughni, vol. 7 (Maktabah al-Qahirah, 1968), p. 41; Al-Kasani, Abu Bakr, Bda’i“ al-Sana’i‘ fi
tartib al-Shara’i’, vol. 2 (Dar al-Kutub al-‘ilmiyyah, 1986), p. 244-246; Al-Sharbini al-Shafif,
Shams al-Din, Mughni al-Mubtaj, vol. 4 (Dar al-Kutub al-‘ilmiyyah, 1994), p. 246-247.

™ al-Musnad al-Sabih, Kitab al-Nikah, Bab Tazwij al-Abb al-Bikr al-Saghirah, vol. 2, p.
1039, Hadith No. 70 (1422). Some Muslim Scholars have criticized on the narrator of the
hadith i.e. Hisham, after he went to Iraq from Madinah, See, Rights of the Child in Islam, p.
143-147.

79 https://sunnah.com/muslim/16. Accessed on 30-07-2017.
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Talking about the opinions of the Muslim Jurists, majority of them have
the view that if the guardian is other than the father and grandfather, he
cannot give the ward into marriage. Significantly, according to some
Muslim Jurists like Imam Shafi't and his pupils, it is recommended even for
the father and the guardian not to give their ward into marriage before
puberty, especially the girl.””* Furthermore, majority of the Muslim Jurists
like Abu Hanifah, Malik and Shafi'i (RA), of the view that sexual
intercourse depends on the capability of the girl because it is different from
girl to girl. So, hadith of 'A’ishah (RAA) does not make it necessary to do

sexual intercourse at the age of nine.””

It is remarkable that a study of al-Azhar university in cooperation with
UNICETF, it have been mentioned that Islam has nothing to do with child
marriage. We see that Holy Qur’an has referred for the marriage with the
word “maturity”. As for child marriage, is a customary practice that may be

practiced in any society.”*

7! http://www.alhewar.com/ISLAMDECL.html. Last accessed on 26-09-2015.

72 Tt is because the ward before the puberty may not be able to know and decide the
matter.

7 Al-Nuwawi, Abu Zakariyyah, al-Minhaj, Sharh Shih Muslim bin Hajjaj, Kitab al-Nikah,
Bab Jawaz Tazwij al-Abb al-Bikr al-Saghirah, vol. 9 (Bayrut: Dar Thya’ al-Turath al-'arabi,
1392 H), p. 206., Hadith No. 69 (1422).

7>* Children in Islam: their Care, Upbringing and Protection, p. 62.
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3.4.10 Protection and Special treatment in case of crimes

and punishments
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(No Responsibility on three people: the sleepy
till he wakes up; the child till he wets dream

(gets puberty) and the insane till he becomes of
sound mind).

Although, the signs of puberty and the year when a child becomes pubert

7¢ this hadith provides a general rules with

subject to difference of opinion,
regard to responsibility and liability. The deliberate action of a child is
considered as mistake. So, if a child kills someone, this will be considered as
mistakenly killing and the punishment of retribution (gisas) would not be

applied, however, the blood money (diyah) will be applied on the male

relatives (agilab).”

In this regard, a child accused of accusation a chaste woman was presented
to 'Umar bin al-khattab (RAA). He ordered to see if he was reached the

puberty or not and it was not. Then, he did not implement the punishment

75 Al-Sunan al-Kubra, Kitab al-Salah, Bab man Tajibu ‘Alaihi al-Salah, vol. 3, p. 318. Hadith
No. 5089.

7% Tt is discussed in Chapter No. 1 of this thesis under the head “signs of puberty”.

7 Abkam al-Sighar, p. 328.
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of the crime.””® In another case, a boy was accused of theft. He was
presented to 'Uthman bin 'Affan (RAA). On seeing that the boy was not

reached the puberty, he did not implement of the punishment on him.”

The Charter is of the view that the indiscriminate child has no criminal
responsibility but it is allowed to manage some arrangements to discipline
him according to the law. However, if the child is discriminating person till
the age of puberty, he may be given reduced punishment or by disciplinary
action. Though, in all decisions in this regard, child’s dignity, freedom,
rights and legal guarantee shall be respected. Moreover, his best interest

shall remain intact.”®
3.4.11 Education

It is enough to state importance of education in Islam that the first verse of

the Holy Qur’an began with the word that mean to read. Qur’an says:

"o Ee sl L A

78 Ibn al-Qiyyim, Tufah al-Mawdud bi al-Ahkam al-Mawlud, qouted in, Rights of the Child:
an Islamic Perspective on Preventing Violence, Abuse and Exploitation of Children and
Pakistani Law, p. 43.

7 Tbid.

760 Art. 111,

761 Al-Qur’an 96/1.
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“Proclaim! (or read!) In the name of Thy Lord
and Cherisher, who created.””®
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(Seeking the knowledge is obligatory on every
Muslim).

As a result, education has been made compulsory in Islam for all the
Muslims including the children whether that is religious education or the

technical and other educations. The following are two arguments in this

regard. Allah Al-Mighty says in the Holy Qur’an:

“Behold! In the creation of the heavens and the
earth, and the alternation of night and day,-
there are indeed Signs for men of

understanding,.”*

And the Prophet (SAW) has said:
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72 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 16-06-2015.

7 Al-Bayhaqi, Shu'ab al-liman, Shuh al-Mar’u bi Dinihi vol. 3 (al-Riyadh: Maktabah al-
Rushd, 2003), p. 195, Hadith No. 1545.

76 Al-Qur’an 3/190.

75 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 17-08-2015.

7% Al-Sunan al-Kubra, Kitab al-Salah, Bab ma ‘Ala Aba’i wa al-Ummahati min Ta‘lim al-
Sibyan ‘Amr al-Taharati wa al-Salah, vol. 3, p. 119. Hadith No. 5091.
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(Teach the prayer to the minor at the age of
seven, and hit him - for not praying - at the
age of ten).

Moreover, Muslim Jurists have discussed the issue of educating the children
according to their age gradually. For example, Imam Ibn Hazm says in his
book namely “Maratib al-'Ulum” that till five years of age, the child should
be taught the writing and composing of the words and so on. Not only said
this but he also told that the ruler should obligate the people for education

and make arrangements like appointment of the teacher in this regard.”

In the aspect of education, it is very important that element school were
created in the era of 'Umar bin al-Khattab and the treasury of the Islamic
state was responsible for the teachers and for the students in term of
remuneration. Moreover, many of such schools were established for the

poor, orphans and like people by the charitable persons.”*

As for the University education or the degree awarding institution is
concerned, as per UNESCO and Guinness World Records, is the university

established in the Mosque of al-Qarawiyyin’ in 859.”7° Then, a university

77 "Uwais, 'Abdul Halim, Mausii ab al-Figh al-Islami, vol. 3 (Egypt: Dar al-Wafa’, 2005), p.
15-16. [hereinafter referred to as Mausii ab al-Figh al-Islami).

768

http://www.haythammanna.net/Human%20Rights%20en/Child%20Rights%20in%20Ara
b%20Islamic%20Culture.htm. Accessed on 15-05-2017.
7% Jami'ah al-Qarawiyyin. It is located in Morroco.
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in an actual sense founded in 1065 with the establishment of Nizamiyah
University of Baghdad and Neshapur.”' In Nizamiyah University of
Neshapur, Imam al-FHaramain was the principle of the university and Imam
al-Ghazali was his student. Later on, in July 1091, Aba Hamid al-Ghazali"”
was appointed as Professor by the Nizam al-Mulk. It has been expressed as
the largest university of the medieval world;” the Islamic golden age. In
this University mostly taught all courses of Arts and Sciences. Another
goodness of Islamic education was free of cost for all; rich and poor, who
needed the education. Thus, provide equal opportunity for education.

Importantly, it is still implemented in many Muslim’s world university.””*

Moreover, the madrasah system of education”” available in the Muslim
World is also praiseworthy because it also provide religious education along
with general courses free of costs without demanding from the treasury any
support; just based on charities. Further, it does not need the infrastructure

because they are established in the mosques.

7% See, https://en.wikipedia.org/wiki/University of Al Quaraouiyine. Accessed on 25-
07-2017.

771 Both were established by Nizam al-Mulk a-Ttsi; a Prime Minister of Malik Shah Seljuqi.
772 At his age of 33.

77 See, https://en.wikipedia.org/wiki/Al-Nizamiyya of Baghdad. Accessed on 17-03-2017.
77* Afridi, Maulana M. Razi Khan and Navaid, M. Ilyas, vol. 1 (India: Anmol Publications
Pvt. Ld, 2006), p. 318-321.

775 Mainly it is system of religious education including the other basic and necessary
courses. They are based in mosques.
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CDHRI stress on the child’s right to education. Further, it enables the
parents to choose the field of education keeping in view the best interest of
the child with ethical values.””® Importantly, it describes what should be the

purpose of the education should be. It specifies as under:””

(@ The question for knowledge is an
obligation and the provision of education is a
duty for society and the State. The State shall
ensure the availability of ways and means to
acquire education and shall guarantee
educational diversity in the interest of society
so as to enable man to be acquainted with the
religion of Islam and the facts of the Universe
for the benefit of mankind.

(b) Every human being has the right to receive
both religious and worldly education from the
various institutions of, education and
guidance, including the family, the school, the
university, the media, etc., and in such an
integrated and balanced manner as to develop
his personality, strengthen his faith in God
and promote his respect for and defense of
both rights and obligations.

CRCI also obligates the state parties to make the primary education of
children compulsory and free on equal basis. As for the free secondary

education, it recommends for the progressive basis within ten year. It says:

“2. States Parties to the present Covenant shall
provide:

776 CDHRL. Art. 7(b).
777 CDHRI. Art. 9.
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1. Compulsory, free primary education
for all children on an equal footing.

ii. Free and compulsory secondary
education on a progressive basis so that,

within ten years, it is made available to all
children.””®

The Charter also recommends for compulsory and free education for all. In
case of need, the material help or the scholarship can be help. This should
compose of religious, ethics and education which enable them to develop
them for the responsibility of life. The education shall consist of the
syllabus which can make the children personality and grow their

intellectual power.””

3.4.12 Health

Islam give much importance towards the health overall, especially the
children. If we see the rules of Islamic Law, we see that ablution”™ five times

a day is a simple example for health of all. Because it makes the body clean

which is helpful for the health. Then the Prophet (SAW) said:

778 https://www.refworld.org/docid/44eafOe4a.html. Art. 12 (i & ii).
7 Art. 114,
7% For the prayers.
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(If you hear about a plague in your land, do no
leave it for escaping it. And if you hear about a
plague in any other land, do not enter it).

For children, the rule for the medical care and the suckling and

maintenance obligation on the father is not but for the health of the

children.

DRCCI tells that Islam give every child, the right to health. The methods it
advices us in this regard, among other, is the breast feeding, provide
information to the mothers how to save health of their children, prevention

of the bad diet, easement of the Islamic law rules for the mothers having

babies.”®

CRCI states that the health care is necessary for all children since the start
of pregnancy and then, in the period of his childhood. He has full right to
get health information for himself and for his mother to raise awareness for

proper care. It states as follow:

781 Ibn Shaibah, Abu Bakr, Musnad Ibn Abi Shaibah, Ma Rawahu Usamah bin Zaid (RAA),
vol. 1 (Al-Riyad: Dar al-Watan, 1997), p.115, Hadith No. 147.
722 DRCCI. Principle 6.

278



The child is entitled to physical and
psychological care.”* This shall be realized
through:

1. Providing care for the mother since the
onset of pregnancy’® and during natural
nursing either by the mother on someone else
if the mother is unable to suckle the baby.

7. Providing preventive medical care, diseases
and malnutrition control, as well as providing
the necessary health care for him/her and for
his/her mother.

8. The right of the child from the state and
society to extend medical information and
services for mothers in order to raise awareness

and help them improve the health of their
children.”*

Further, it also mentions that any social or cultural practice that is harmful

on the child’s health or his growth must be ended.”

The charter also point out to the rights of health. He should be facilitated

to use the health institutions, prevention and rehabilitation centers.”

78 As the psychological abuse is one of the kinds of abuse.

78 As in Islam, the rights of the children start from the pregnancy. See the legal capacity in
chapter one.

78 https://www.refworld.org/docid/44eafOe4a.html. Art. 15 (1,7 & 8).

7% Ibid. Art. 20 (2).

7% Ibid. Art. 99.
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3.4.13 Basic Needs

The primary obligation of providing basic needs’™ is devoted to the father.

After that, if the father is unable to fulfill the needs of the children or has
been died, the obligation converts to the relatives; primarily the legal heirs.

Thereafter, the obligation of the society/state comes forward.”

Allah says:
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“...But he shall bear the cost of their food and

clothing on equitable terms...””"

The prophet (SAW) has said:
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“...Start with yourself and if there is anything
left, give it to our family. If there is anything

"8 food, clothing, shelter and the health.

78 Mausii ab al-Figh al-Islami, vol. 3, p. 13-15.

70 Al-Qur’an 2/233.

7L http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 14-06-2015.

72 al-Musnad al-Sabih, Kitab al-Zakah, Bab al-Ibtida’ fi al-Nafaqati bi al-Nafs, vol. 2, p. 692.
Hadith No. 41 (997).
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left after your family (has been taken care of),
then give it to your relatives. If there is
anything left after your relatives (have been
taken care of), then (give it) to such and such,
saying: 'In front of you and to your right and

to your left.”””

Likewise, He Said:
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“The most virtuous of the Dinar is the Dinar

spent by a man on his dependants, and the

Dinar spent by a man on his beast in the

Cause of Allah, and the Dinar spent by a man

on his companions in the Cause of Allah.”””
However, if the child has the property and is a wealthy person, then his
needs could be fulfilled from his own property because the reason behind
the father’s obligation in this connection is due to incapability of the child

to earn the livelihood.”” Similarly, the child is also responsible for to

maintain his parents in case of need.

7 https://www.sunnah.com/urn/1077240. Accessed on 10-06-2017.

" al-Musnad al-Sabih, Kitab al-Zakah, Bab Fadl al-Nafaqati ‘Ala ‘Ayal, vol. 2, p. 691.
Hadith No. 38 (994).

7 https://sunnah.com/urn/672690. Accessed on 15-06-2017.

7% Al-Hidayah, vol. 2, p. 653-655; Al-Mabsit, vol. 5, p. 223.
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As for the amount of the maintenance, it depends on the difficult or the

easiness of the father in term of wealth and ability.””” Allah says:
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“Let the man of means spend according to His
means: and the man whose resources are
restricted, let Him spend according to what
Allah has given Him. Allah puts no burden on
any person beyond what He has given Him.

after a difficulty, Allah will soon grant
relief.”””

Then, the Prophet (SAW) said:
800 17

s ¥ 2 g Ot Bp

(And sultan; the ruler, is guardian for the one
who has no guardian).

The UIDHR mentions some important points in this regard, these are:

Firstly, the father’s obligation for the
maintenance:*”

7 Al-Figh al-Islami wa Adillatub, vol. 7, p. 778-781.

7% Al-Qur’an 65/7.

7 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 20-05-2015.

50 Ibn Abi Shaibah, al-Masannaf, Kitab al-Radd ‘Ala Abi Hanifah, Mas’alah al-Nikah bi
Ghairi Wali, vol. 7 (Al-Riyad: Maktabah al-Rushd, 1409H), p. 284, Hadith No. 36117.

! UIDHR. Art. 19(0).
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¢) Every husband is obligated to maintain his
wife and children according to his means.

Secondly, the obligation of the community:**

e) If parents are for some reason unable to
discharge their obligations towards a child it
becomes the responsibility of the community
to fulfill these obligations at public expense.

It identifies that care and protection should present among the family
members at all levels of the life including the childhood and old age. Here,

it talks about the responsibility and material support from the children.*®

CDHRI identifies child’s right to receive his rights from his parents, society
and the state in term of nutrition, education, moral care ...etc. So, the rights

are consists of material and the moral. It says:

(a) As of the moment of birth, every child has
rights due from the parents, society and the
state to be accorded proper nursing, education
and material, hygienic and moral care. Both
the fetus and the mother must be protected
and accorded special care.

(b) Parents and those in such like capacity
have the right to choose the type of education
they desire for their children, provided they
take into consideration the interest and future

52 UIDHR. Art. 19(e). There is a contradiction between Islamic Law as specified in the
classified books and UIDHR because role of community starts after the role of relatives of
the child.

8 UIDHR. Art. 19(9).
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of the children in accordance with ethical
values and the principles of the Shari'ah.

(c) Both parents are entitled to certain rights
from their children, and relatives are entitled
to rights from their kin, in accordance with
the tenets of the Shari'ah.*

Definitely, this entire obligation depends on the capabilities and the sources

of the parents, societies and the state. It states as follow:

(b) Everyone shall have the right to medical
and social care, and to all public amenities
provided by society and the State within the
limits of their available resources.

(c) The State shall ensure the right of the
individual to a decent living which will enable
him to meet all is requirements and those of

his dependents, including food, clothing,

housing, education, medical care and all other

basic needs.’®

The charter indicated to the child’s right to maintenance. According to the
Charter, he should have reasonable life standard for his body, moral,
religious and social growth. His maintenance obligation is on the father,
then on his relatives who can maintain him. However, this right of the
maintenance on the obligated persons ends one the male child get capable of

work and gets the opportunity in this regard. As for the female child, this

9 https://www.refworld.org/docid/3ae6b3822c.html. Last accessed on 22-06-2015.
CDHRI. Art. 7(a), (b), (¢).
5 Thid. CDHRL Art. 17 (b & ).
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obligation to maintain her continues till she gets married and moved
towards her husband home or she begins to earn for herself. Importantly,

the societal institutions and the state must help the person maintaining the

children.’

3.4.14 Child Allowance by State

In early Islamic Caliphate offered a grant or allowance for the children
especially in the periods of prosperous. This allowance acted as insurance
for every child. The highest shape of this allowance was a salary given to
every Muslim infant born in the land of Islamic Caliphate when he became

younger.*”

3.4.15 Equality among Children

Islam considers inequality among the children by the parents, a kind of
abuse and the injustice. The parents should treat their children emotionally
and the financial matters. On the one hand, it leads towards to hate among
the children and among the child and his parent. On the other hand, it

develops the feeling of inferiority.

5% Art. 107.

807

http://www.haythammanna.net/Human%20Rights%20en/Child%20Rights%20in%20Ara
b%20Islamic%20Culture.htm. Accessed on 15-05-2017.
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“Nu'man b. Bashir reported that his father
brought him to Allah's Messenger (i) and
said: I have donated this slave of mine to my
son. Allah's Messenger (i) said: Have you
donated to every one of your sons (a slave) like
this> He said: No. Thereupon Allah's
Messenger (may peace he upon him) said:

Then take him back.”®"

In another version of the Hadith: “Fear Allah,

and observe equity in case of your children.
My father returned and got back the gift.”*"

The Prophe said in another Hadith: “Have
you given gifts to all of them like this? He
said: No. Thereupon he (the Holy Prophet)

88 4l-Musnad al-Sabih, Kitab al-Hibat, Bab Krahatu Tafdil Ba‘dil al-Awlad fi al-Hibah, vol.
3, p. 1241, Hadith No. 9 (1623).

59 Tbid. Kitab al-Hibat, Bab Krahatu Tafdil Ba‘dil al-Awlad fi al-Hibah, vol. 3, p. 1242.
Hadith No. 13 (1623).

819 Tbid. Kitab al-Hibat, Bab Krahatu Tafdil Ba‘dil al-Awlad fi al-Hibah, vol. 3, p. 1243.
Hadith No. 14 (1623).

811 https://sunnah.com/muslim/24. Last accessed on 12-03-2015.

812 Tbid.
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said: Then call me not as witness, for I cannot

be witness to an injustice.”®"

We may abstract this principle from the Covenant on the Rights of the

Children in Islam, which says:

Equality

States Parties shall guarantee equality of all
children as required by law to enjoy their
rights and freedoms stipulated in this
Covenant regardless of sex, birth, race,
religion, language, political affiliation, or any
other consideration affecting the right of the
child, the family, or hislher representative
under the law or Shari 'a.*

Further, it also mentions that any discrimination among the children on the

basis of sex or any other ground should be ended unless it is recommended

by the Islamic Law.*"

3.4.16 Inheritance

In other religions like Jews, Christians Roman and Hindus ... etc, practice
was prevailing that the oldest son inherits the whole legacy or he had the
more right for it*"® or the daughter had no right of the legacy. Islam

condemned this practice and decided the whole process of inheritance

55 Tbid.

81 https://www.refworld.org/docid/44eafOe4a.html. Last accessed on 25-04-2015. Art. 5.
55 Art. 20(2).

816 Sirat al-Nabi, vol. 6, p. 244.
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distribution. Here, the female are also given their proportions in the

inheritance as rights. Definitely, inheritance includes male and female

consisting children as well. Qur’an says:

,5 m Iy 2
&:s’qg Jj,uuu%bwm,su;uu

Pl
-

3
817 e\ Lo T s -
Qy g_j.\a.;.” L@.L% dd>"9

T

“Allah (thus) directs you As regards your
Children's (Inheritance): to the male, a portion
equal to that of two females: if only daughters,
two or more, their share is two-thirds of the
inheritance; if only one, Her share is a

half...”®"
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“From what is left by parents and those
nearest related there is a share for men and a
share for women, whether the property be

small or large,-a determinate share.”™*

87 Al-Qur’an 4/11.

818

http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.

accessed on 15-04-2015.
9 Al-Qur’an 4/7.

820

http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.

accessed on 15-04-2015.
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As discussed earlier,”" the right to inheritance begins when the child is an
embryo subject to its birth alive because the child during the period of

pregnancy entitled to rights without duties.

DRCCI declares that Islam has given property rights and ownership to the
child either through gift, will or inheritance. Importantly, all this is along
with the clear obligation to protection of his property, firstly, through

guardian and secondly, through the whole society.*”

The Charter specifies the children’s right for the inheritance. He has the
right even in the period of conception (pregnancy) subject to his birth

alive.??

The chapter has argued that the children have responsibilities; according to
their age and capabilities, along with their rights. This develops the children
to handle the responsibilities in future. It has also evaluated that the Muslim
society at times does practice something contrary to Islamic teaching, so,
the practices should not be connected with what Islam says. As for the

abuse, it has denoted that Islam does not allow any kind of abuses and

821 See “Lgal Capacity” in Chapter one in this thesis.

2 DRCCI. principle 7.

2 Art. 108-109. It is because the legal capacity of acquisition begins incompletely in the
period of pregnancy in Islamic Law and completes from the birth. See the legal capacity in
first chapter.
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exploitation. Islamic rules are very clear in this aspect. The chapter has also
examined that the teaching of Islam regarding children rights and
prevention of abuse, as defined in the Holy Qur’an and the ahadith, have
been comprised in the Islamic documents nowadays to make it like the way
of international documents to make it easy in the present context. These are
very important documents, the people can benefit from them. The
forthcoming chapter is deputed for the evaluation of Pakistani Law and its

mechanism to prevent child abuse.
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Chapter Four

Child Abuse Prevention in Pakistan: Law and Mechanism

The previous two chapters deliberated on the efforts of International Law
and Islamic Law in an attempt to prevent the abuse against children. This
chapter evaluates the situation of Pakistan because it is a Muslim state and
part of international community as well. It ponders on the important laws
established in Pakistan for the protection of children. Then, it examines the
mechanisms and their enforcement in preventing child abuse in the
country. Moreover, it probes also on the struggle of NGOs and the society

in this significant matter.

4.1 Important Laws on Children in Pakistan
4.1.1 The Constitution of Islamic Republic of Pakistan
1973

The Constitution of Islamic Republic of Pakistan 1973 provides general
guiding principles to make the further legislations accordingly. There are
many Article deals directly or indirectly about the children. Followings are

some examples:
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Firstly, The Constitution states that “all citizens are equal before law and
entitled to equal protection of law”.** It gives right to education for every
child from the age five to sixteen.*” Further, slavery, trafficking and the
employment of children under fourteen were prohibited* and exploitation
was made illegal.*” Furthermore, The Constitution protects the family

institution*® and authorized the state to enact special provision for the

children.’”

The 18" amendment of The Constitution of Islamic Republic of Pakistan
1973 is very important. Before the amendment, many legislative measures
were initiated, for example, Charter of Child Rights Bill 2009 and
Prohibition of Corporal Punishment Bill 2010 but all the legislative
measures were sent pending even after the approval from the Ministry of
Law, Justice and Human Rights. Although, the provinces were empowered

in cases of child welfare and protection, the state should also play its role.*®

The Committee on the Rights of the Child stated that:

2 Art. 25(1).

82 Art. 25A.

2 Art., 11(3).

7 Art. 3.

528 Art. 35.

2 Art. 25(3).

9 Children’s Complaint Office, Ombudsman and UNICEF, The State of Children in
Pakistan, July 2015, p. 35-36. [hereinafter referred to as The State of Children in Pakistan).
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“When a state ratifies the CRC, it takes on
obligations under international law to

implement it”.*"

Further, it stated:

“the committee has found it necessary to
emphasise to many states that decentralisation
of power, through devolution and delegation
of government, does not in any way reduce the
direct responsibility of the state party’s
government to fulfil its obligations to all
children within its jurisdiction, regardless of

the state structure”.’

4.1.2 Pakistan Penal Code 1860

It is one of the basic laws of Pakistan dealing with the crimes and their
punishment. It provides different sections saving rights and protecting
children. For example, the immunity has been provided to the children,

definitely; to certain age. Section 82 of PPC says:

Act of child under seven years of age

Nothing is an offence which is done by a child
under ten year of age.””’

81 https://www.refworld.org/docid/4538834f11.html. Last accessed on 12-06-2016. Para 1
of General Comment (GC) No. 5, General Measures of the Implementation of the CRC, 2003.
532 Tbid. Para 40 of the (GC) No. 5.

832 https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-apk%3D-sg-
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Section 83 of PPC says:

Act of a child above seven and under twelve of
immature understanding

Nothing is an offence which is done by a child
above ten years of age and under fourteen,
who has not attained sufficient maturity of
understanding to judge of the nature and
consequences of his conduct on that
occasion.”*

Moreover, it includes many rules regarding children and punishments to
those who do any crime against the children such as forced marriage, child

pornography, trafficking...etc.*”

4.1.3 The Guardians and Wards Act 1890

Whole of this law relates to the guardianship of the person and the property
of a ward. It makes it clear that while appointing the guardian, the court
considers welfare of the child according to ward’s sex, age and religion of
the ward. Moreover, the guardian cannot be declared against ward’s will if
he can give his opinion. As far the guardian of person is considered, he is
under obligation to see and fulfill ward’s support matters like education,

health and protection. Further is that the guardian is not guardian forever;

4 Ibid.

53 Detail of those rules of Pakistan Penal Code is forthcoming.
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he can be removed in case of not performing his duties in reasonable

manner. Following sections of the Act are very important in this regard:

Section 17 of the act says:

“Matters to be considered by the Court in
appointing guardian

(1) In appointing or declaring the guardian of a
minor, the Court shall, subject to the
provisions of this section, be guided by what,
consistently with the law to which the minor
is subject, appears in the circumstances to be
for the welfare of the minor.

(2) In considering what will be for the welfare
of the minor, the Court shall have regard to
the age, sex and religion of the minor, the
character and capacity of the proposed
guardian and his nearness of kin to the minor,
the wishes, if any, of a deceased parent, and
any existing or previous relations of the
proposed guardian with the minor or his

property.

(3) If the minor is old enough to form an
intelligent preference, the Court may consider
that preference.

(4) Omitted.

(5) The Court shall not appoint or declare any
person to be a guardian against this will.”**

826 https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-cJc%3D-sg-
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Section 24 of the act says:

Duties of guardian of the person

A guardian of the person of a ward is charged
with the custody of the ward and must look to
his support, health and education, and such
other matters as the law to which the ward is
subject requires.”’

Section 39 of the act says:

“Removal of guardian

The court may on the application of any
person interested, or of its own motion,
remove a guardian appointed or declared by
the Court, or a guardian appointed by will or
other instrument, for any of the following
causes, namely :- (a) for abuse of his trust;

(b) for continued failure to perform the duties
of his trust ;

(c) for incapacity to perform the duties of his
trust;

(d) for ill-treatment, or neglect to take proper

care of his ward;”**

4.1.4 The Juvenile Justice System Ordinance 2000

This law discusses the rules for the children accused of a matter prohibited

within the laws for the time being enforced in Pakistan. According to

57 Ibid.
5% Tbid.
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section 5 of the ordinance, children should not accompany the adult
accused.”” Moreover, children are dealt with keeping in view their welfare.
The Ordinance says that in normal cases, the children should not remain

imprisoned for more than one year. The section 10 (7) says:

“Arrest and Bail....

(7)  Notwithstanding anything contained in
the Code and except where a juvenile
court is of the opinion that the delay in
the trial of the accused has been
occasioned by an act or omission of the
accused or any other person acting on
his behalf or in exercise of any right or
privilege under any law for the time
being in force, a child who, for
commission of an offence, has been
detained, shall be released on bail,

(2) if, being accused of an offence
punishable with death has been
detained for such an offence for
a continuous period exceeding
one year and whose trial for
such an offence has not
concluded;

(b)  if, being accused of any offence
punishable for imprisonment
for life has been detained for
such an offence for a continuous
period exceeding six months and
whose trial for such offence has
not concluded; or

839

https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-
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(o) who, being accused of any
offence not punishable with
death, or imprisonment for life,
has been detained for such an
offence for a continuous period
exceeding four months and
whose trial for such an offence
has not concluded:

Provided that where a child of the age of
fifteen years or above is arrested, the Court
may refuse to grant bail if there are reasonable
grounds to believe that such child is involved
in an offence which in its opinion is serious,
heinous, gruesome, brutal, sensational in
character or shocking to public morality or he
is a previous convict of an offence punishable

with death or imprisonment for life.”**

415  The Punjab Destitute and Neglected Children Act

2004, as amended in 2007.

It is a law established in the Province of Punjab. It purposes was to save
the destitute and neglected children, their custody, care, rehabilitation
for their protection. The destitute and neglected children have been

defined in section 3 (K) as:

“Destitute and neglected child means a child
who:

59 Tbid.
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(1) is found begging; or

(i)  is found without having any home or
settled place of abode and without any
ostensible means of subsistence; or

(ii1)  has a parent or guardian who is unfit or
incapacitated to exercise control over
the child; or

(iv)  lives in brothel or with a prostitute or
frequently visits any place being used
for the purpose of prostitution or is
found to associate with any prostitute
or any other person who leads an
immoral or depraved life; or

(v)  is being or is likely to be abused or
exploited for immoral or illegal purpose
or unconscionable gain; or

(vi)  is beyond the parental control; or

(vi)  has lost his parents or one of the
parents and has no adequate source of
income; or

(vii1)  is victim of an offence punishable under
this Act or any other law for the time
being in force and his parent or
guardian is convicted or accused for the

commission of such offence;”**!

4.1.6 Federal and Provincial Laws

There are more laws dealing specifically with different aspects of children

life. Some of these are stated below:

841

https://punjabcode.punjab.gov.pk/en/show _article/31Qxqlc5al2GpVI5e ~ SQIH54NiPtss
ba3ynR2NIJJWCgWL79k4DxTHpj.JEtDL497TsXc1.LjXGBaGHkb.roSQ--. Last accessed
on 14-03-2016.
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4.1.6.1

Federal Laws

Female Infanticide Prevention Act, 1870

Guardians and Ward Act, 1890

Reformatory Schools Act, 1897

Child Marriage Restraint Act, 1929

Children (Pledging of Labour) Act, 1933

The West Pakistan Control of Orphanages Act, 1958

The WP Vaccination Ordinance, 1958

Juvenile Smoking Ordinance, 1959

West Pakistan Primary Education Ordinance 1962

Workers Children Education Ordinance, 1972

Punjab Private Educational Institutions (Promotion and
Regulation), 1984

The Employment of Children Act, 1991

Juvenile Justice System Ordinance, 2000

Protection of Breastfeeding and Child Nutrition Ordinance,

2002.%2

82 The State of Children in Pakistan, p. 35.
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4.1.6.2 Provincial Law

> Bonded Labour Abolition Act 1992,

» Human Trafficking Ordinance 2002, which are applicable to
both adults and children.

» The Prevention of Anti-Women Practices (Criminal Law
Amendment) Act 2011 outlines punishments for social practices
like Vani, Swara or Budla-i-Sulh, wherein women are traded to

settle personal, family or tribal disputes.**

4.1.7 National Plan of Action

Pakistan has developed Second National Plan of Action 2006 for children
wellbeing. It talks about the measures which should be taken for the
education, health, and prevention of the children from the activities
affecting them such as neglect exploitation and sexual abuse. Though, this
plan of action has somehow failed due to the failure of the coordination
among the federal and provincial ministries, even, they are not aware what

the policy is.**

 Thid.
4 Tbid. p. 33.

302



4.2 Mechanism in Different Areas

4.2.1 Protection against Physical abuse

As mentioned earlier, the physical abuse causes many infects the children in
several aspects of life. The Pakistan Penal Code 1860 says in its section

328A:

Cruelty to a child

Whoever willfully assaults, illtreats, neglects,
abandons or does an act of omission or
commission, that results in or has, potential to
harm or injure the child by causing physical or
psychological injury to him shall be punished
with imprisonment of either description for a
term which shall not be less than one year and
may extend upto three years, or with fine
which shall not be less than twenty five
thousand rupees and may extend upto fifty
thousand rupees, or with both.*’

4.2.2 Protection against Corporal punishment

In a society like Pakistan, corporal punishment is considered as disciplinary
action and it is generally practiced in homes, schools and in child labour
works. It may be result of its permission in the tradition of the society.

However, the government prohibited with different notifications and

845 https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-apk%3D-sg-
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directives but enforcement of these directives is unfortunately very poor,

moreover, it has no monitoring arrangement.**

The good is that the government and the NGOs are playing their roles in
this regard. A workshop was held at Provincial Institute for Teacher
Education organized by the Society for the Protection of the Right of the
Child in Peshawar, in the workshop, the resource person stressed to change
the behavior from using the corporal punishment at school to the method
of problem solving. It was also pointed out that the corporal punishment

leads towards increase in dropout rate from the schools.*"

Further, the training of the police is being done by the National
Commission for Child Welfare and Development (NCCWD) supported by
local and international agencies, the UNICEF and Save the Children, about
the rights of the children contained in the CRC and about the Juvenile
Justice System Ordinance 2000. To support protection of the children from

the torture and degrading treatment, Supreme Court and High Courts of

8¢ The State of Children in Pakistan, p. 50.
% The News (Sunday), Pakistan, (September 1, 2013).
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Pakistan take suomoto actions of any torture of children case when it come

to their knowledge.*”

4.2.3 Protection of Children deprived of his family

A good thing is that a great number of children in Pakistan live with their
parents and family environment.** Moreover, it is also good that mostly, if
a child becomes orphan, his relatives take care and rear him although that is
not always like his own parents. A number of children live in the care
institutions whereby the residence is provided to them. Likewise, the
institutions take care of their education, health and other necessary needs.*®

Some of these institutions are running by the government and others are

private.*

As an example, The Punjab Child Protection and Welfare Bureau has
established care institutions for the children not living within their families
due to any reason. These institutions provide to the children residence,
food, health, education and constellation in case of neglect. These children

remain in the institution till their join up with their families is possible. Till

88 Pakistan’s Consolidated Third and Forth Periodic Reports to the Committee on the Rights
of the Child, 2008. Para 193-194. [hereinafter referred to as Third and Forth Periodic Reports
to the Committee on the Rights of the Child].

5 From 83% to 84% according to Pakistan Demographic and Health Survey 2012-2013.

859 The State of Children in Pakistan, p. 51.

%1 Details of some institutions are mentioned in the subsequent sections.
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the year 2015, there were six institutions all over Punjab under the Bureau
in Lahore, Rawalpindi, Gujranwala, Sialkot, Faisalabad and Multan

consisting of 3213 children.*”

According to the Pakistani Report to the CRC, a lot of children displaced
and deprived of their families after the earth quake 2005 in Pakistan. By the
local helping hands and especially with the help of ICRC many children
were united with their families or extended families due to well built family
bonds in Pakistan. Other children were passed to different child care
institutions e.g. the SOS Village. Likewise, Pakistan highly tries for children
to remain with their families, secondly with their extended families. As for

the institution care, it is only the alternative resort.*

The problem is, however, clear when a person responsible for the child
abandon him whether the parents, guardian or someone else. In this regard,
section 328 of Pakistan Penal Code 1860 provides punishment to those
people:

Exposure and abandonment of child under

twelve years by parent or person having care
of it

52 https://cpwb.punjab.gov.pk/child_protection_institutes. Accessed on 13-07-2017.
853 Third and Forth Periodic Reports to the Committee on the Rights of the Child, para 222-
227.
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Whoever being the father or mother of a child
under the age of twelve years, or having the
care of such child, shall expose or leave such
child in any place with the intention of wholly
abandoning such child, shall be punished with
imprisonment of either description for a term

which may extend to seven years, or with fine,
or with both. ....*"*

4,24 Protection in Armed conflict

In Pakistan, the age for recruitment in the armed forces is 18 years under
the Pakistan National Services Ordinance 1970. However, it is possible to
recruit at the age of 16 for training purpose. As for the hostilities, a person
above the age of 18 only can take part. The Government of Pakistan also,
tries its maximum efforts to prevent abuse of children in the form of their

recruitment by the non state actor.*

In contrast, the children affected of armed conflict, Pakistan has point out
in its National Plan of Action 2006 to protect the affected children within

the International human rights and humanitarian law.**

834 https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-apk%3D-sg-

85 Third and Forth Periodic Reports to the Committee on the Rights of the Child, para 532-
533.
5 Ibid. Para 534.
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425 Protection of Refugee children

1,857

Although, Pakistan has not signed the Refugee Convention of 195
however, it has hosted a big population of Afghanistan as refugees. This has
been recognized by the international community and UNHCR as well. The
trainings are being done on refugee law and human rights to the police,
judiciary, parliamentarians and the law enforcement agencies. UNHCR also
participate in the awareness of the officers, academicians about refugee law
and their rights. Pakistan has assured that to protect all the unaccompanied
children who look for the safe physical and legal help in any manner that is

necessary. Other problems of children like violence and sexual abuse...etc

are being handled.**

4.2.6 Protection against Drugs

The cigarettes packets mentions the warning read as: “Smoking is injurious
for health and selling cigarettes to children under 18 is strictly prohibited”.
This is a kind of wakefulness raise among the society. The government of

Pakistan, the Ministry of Narcotics Control, UNICEF, United Nations

%7 http://www.unhcr.org/protection/basic/3b73b0d63/states-parties-1951-convention-its-
1967-protocol.html. Accessed on 25-08-2017.

88 Third and Forth Periodic Reports to the Committee on the Rights of the Child, para 496-
501.
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Office on Drugs and Crime (UNODC) and local NGOs are running
different programs for prevention of children from the drugs through their
awareness in this regard. Some of them are engaged in their treatment and
rehabilitation in their centers and taking care after treatment. For example,
UNICEEF in collaboration of local NGOs has centers in all provinces of

Pakistan for high risk children for the removing of the substances and the

built in skills.®’

4.2.7 Protection against Child trafficking

The Constitution of Islamic Republic of Pakistan 1973 provides a general

rule in this regard. It says that slavery and the trafficking are prohibited.*®

The international or cross border trafficking has been reduced to a big
extent in Pakistan. However, cross border trafficking in the border areas of
Balochistan and northern tribal belt are still in dangers in regard to
trafficking. Among the reasons of the internal trafficking are forced labour,
sexual abuse and begging. Likewise, the number of street children is
increasing day by day. Mostly, children from rural areas are traveling

towards the urban areas for work. This makes them vulnerable to violence

89 Tbid. Para 621-624.
% Are. 11(3),
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and abuse. Importantly, this may also be due to internal trafficking.
Although, the internal trafficking and increasing number of street children
there is no clear administrative measures and strategy to combat it and if

there is, even then, their implementation remains a challenge.*

Section 366-B of Pakistan Penal Code 1860 talking about the trafficking of a

girl from outside with intention to illicit sexual inter course in this way:

Importation of girl from foreign country

Whoever imports into Pakistan from any
country outside Pakistan any girl under the age
of twenty one years with intent that she may
be, or knowing it to be likely that she will be,
forced or seduced to illicit intercourse with
another person, shall be punishable with

imprisonment which may extend to ten years
and shall also be liable to fine.**

Further to that, section 369-A describes the punishment of the trafficking of
the Humans:

Trafficking of human beings

Whoever involves himself in  human
trafficking  shall be  punished  with
imprisonment for a term which shall not be
less than five years and may extend upto seven
years, or with fine which shall not be less than
five hundred thousand rupees and may extend

81 The State of Children in Pakistan, p. 54-55.
se2 https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-apk%3D-sg-
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In 2002, the Government of Pakistan has promulgate the “Prevention and
Control of Human Trafficking Ordinance, 2002” which provides
punishments to all those who plans and executes the human trafficking or

obtains and employs or purchases, sells and transports or conceals the

upto seven hundred thousand rupees, or with

both.*”

documents related to human trafficking. It says in its section 3:

“Punishment for human trafficking

The human trafficking shall be punishable as

under:

(1) Whoever knowingly plans or executes
any such plan for human trafficking
into or out of Pakistan for the purpose
of attaining any benefit, or for the
purpose of exploitative entertainment,
slavery or forced labour or adoption in
or out of Pakistan shall be punishable
with imprisonment which may extend
to seven years and shall also be liable to
fine:

Provided that in case of an accused who, in
addition to committing an offence as aforesaid
has also been guilty of kidnapping or
abducting or any attempt thereto in
connection  with  such  offence, the
imprisonment may extend to ten years with
fine.

5 Tbid.
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Provided further that whoever plans to
commit an offence under this clause but has
not as yet executed the same shall be
punishable with a term of imprisonment,
which may extend to five years and shall also
be liable to fine.

(i)  Whoever knowingly provides, obtains
or employs the labour or services of a
person by coercion, scheme, plan or
method intended to make such person
believe that in the event of non-
performance of such labour or service,
he or any other person may suffer from
serious harm or physical restraint or
legal proceedings, shall be punishable
with imprisonment which may extend
to seven years and shall also be liable to
fine:

Provided that if the commission of the
offences under this clause involves kidnapping
or abduction or any attempt thereto, the term
of imprisonment may extend to ten years with
fine:

Provided further that payment of any
remuneration in lieu of services or labour of
the victim shall not be treated as mitigating
circumstance while awarding the punishment.

(ii)  Whoever knowingly purchases, sells,
harbours, transports, provides, detains
or obtains a child or a woman through
coercion, kidnapping or abduction, or
by giving or receiving any benefit for
trafficking him or her into or out of
Pakistan or with intention thereof, for
the purpose of exploitative
entertainment by any person and has
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received or expects to receive some
benefit in lieu thereof shall be
punishable with imprisonment which
may extend to ten years and shall also
be liable to fine:

Provided that if the commission of the offence
sunder this clause involves kidnapping or
abduction or any attempt thereto of the
victim, the term of imprisonment may extend
to fourteen years with fine:

Provided further that plea, if any, taken by the
biological parents of the child shall not
prejudice the commission of offence under this
clause.

(iv)  Whoever knowingly takes, confiscates,
possesses, conceals, removes or destroys
any document related to human
trafficking in furtherance of any offence
committed under this Ordinance or to
prevent or restrict or attempt to
prevent or restrict, without lawful
authority, a person’s liberty to move or
travel shall be punishable with
imprisonment which may extend to
seven years and shall also be liable to

ﬁne 2864

Likewise, rules were provided in 2004 to the law enforcing agencies how to
deal with the danger of trafficking. The law provided punishment to the
offenders to the imprisonment to 14 years along with protection to the

prey; victim, with his rehabilitation. Further is that FIA has established

864

https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-
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Anti Trafficking Units to deal the matters of trafficking with effective

manner.

Now, the Ministry of Interior is working very efficiently for security to
stop the trafficking, especially, the border security has been trained about

this concern.?®

4.2.8 Protection against Child Labour

It is important that according to The Constitution of Islamic Republic of
Pakistan 1973, a child hazardous labour has been forbidden under the year
fourteen.” It is also recognized by the Employment of Children Act
1991.% The Act provides the rules for the working children. Among these
rules are that the child should not work from 7.00 pm to 8.00 am,** he

’ moreover, he should be

should not be allowed to work as over time,*
given one day weekly holiday.”® Likewise, the punishment was also

declared for those who contravenes with the rules mentioned in the Act.??

85 Third and Forth Periodic Reports to the Committee on the Rights of the Child, para 682.
% Art. 11(3).

87 Section 2(iii).

58 Section 7(4).

87 Section 7(5).

%79 Section 8.

%1 Section 14.
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It is justified by the children who are engaged in labour, that it is necessary
to get a livelihood for themselves, and obviously for their families. In the
eyes of experts, this is a wrong view because the employers get benefits out
of the vulnerable; they are easier to control than the adults and decrease the
cost of the production which in return enhances their benefit. Further, the
working children work for long hour without any complain and in bad
conditions. The employers also get another benefit because most probably,
they don’t recompense children against the cases of disability of injury.
Most of the works children do in Pakistan are carpet weaving, repairing of
the cars, embroidery works, surgical and sports goods. Overall, the work of
children, definitely, pull of their rights of joy in the childhood, moreover,

such people cannot live healthy and educated life, at least, in the period of

childhood.*”?

Unfortunately, child labour is embedded in Pakistani society formally or
informally. This make it difficult; rather impossible, to do the survey for
the purpose of its elimination. However, the last survey in this regard has

done by the Federal Bureau of Statistics with collaboration of International

%2 Hussain, Abrar, The Curse of Child Labour, The Express Tribune (July 29, 2013).
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Labor Organization. The survey says that 3.36 million children from five to

fourteen years of age were engaged in the child labour.””

The National Plan of Action 2000 prepared a plan to eliminate the child
labour till 2010. The procedures for this purpose were decided as to provide
the primary education or its alternatively skill training. Further, to arrange
team of inspectors to make sure that no child is working in any

workplace.”*

Many of the measures have been initiated in Pakistan to eliminate child
labour and its causes. Institutions of Pakistan and NGOs and different

international organization coordinate in this regard.

For instance, Child Protection & Welfare Bureau under the government of
Punjab aims to overall child’s protection e.g. physical and social
protections. It is important that the Bureau successfully brought the
trafficked children for their involvement in camel care in the Middle East
countries back. Moreover, after their rehabilitation it has reunited them

with their families.?”®

83 The State of Children in Pakistan, p. 54.

¥4 Ibid. P. 33.

5 Urbanization and Child Rights in Pakistan, p. 18. For more detail, see,
https://cpwb.punjab.gov.pk/child protection_institutes. Accessed on 10-07-2017.
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Further, the Sindh Government’s Social Welfare Department and Labour
and Human Resources Department of Government of Sindh is responsible
for promotion of the industrialization and investment in the Sindh vis-a-vis
implementation of labour laws. The Department has inspector to visit
different places to see if there is any working children and estimate the
abuse. Further, it helps the abused children through official lawyers free of
cost at children work place in coordination with different NGOs. It is also
authorized to evaluate the laws and recommend any change of the laws in

this regard.”*

Pakistan Bait-ul-Mal runs School for Rehabilitation of Child Labour.
Children within the ages 5 to 14 who are more vulnerable to child labour
are saved from this abuse and provided with education and other necessary
needs, moreover, allowance is provided to parents of the enrolled children.
This service was established in 1995 now these centers have reached to 158

all over the country.””

%6 Ibid. p. 18. For more detail, see, http://www.sindh.gov.pk/default.htm. Accessed on 13-
07-2017; http://sindh.gov.pk/dpt/Labour HRM/index.htm. Accessed on 13-07-2017.
¥7 http://www.pbm.gov.pk/ncrcl.html. Accessed on 25-08-2017.
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429 Protection against Sexual Abuse

The sexual abuse mostly happened in the secrecy and affects both male and
female children. Most of the time it takes place exploiting the trust
relations. As for the commercial sexual abuse, mostly it occurs in the red
areas and brothels, massage centers or through people who work as
intermediary between children and the client. Children in specific
conditions are mostly become prey to be sexually abused like street child or

refugees.”’

Like all over the world, sexual industry is spreading out in South Asia and
Pakistan. This is a dangerous phenomenon in all over the world; affects the
children very badly as discussed earlier and letting the future of the society

into darkness.

As for Pakistan, in July 2015, Pakistani media has reported a scandal of sex
abuse and exploitation case, whereby many children of the village Hussain
Khan Wala of the Distract Kasur, Punjab were sexually abused. Strangely,
the responsible agencies in the country failed to take notice of this large
scale exploitation which amounts the connivance and criminal negligence

on their part. Considering the media reports, National Commission for

88 The State of Children in Pakistan, p. 52.
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Human Rights took a suo-moto action”” and strongly condemned the
unpleasant incident and constituted a committee of the Commission to find
fact of the incident and further to investigate it. On the submission of the
fact finding report, the then Prime Minister Nawaz Sharif took notice and
directed the responsible institutions to act upon the recommendations

provided by the Commission.*

Among the recommendations of the commission were to amend some of
the laws, review the compliance with CRC, federal and provincial
governments to promote and support the awareness programs among the
public and review the police laws. Moreover, the role of religious scholars is
very important towards the positive and religious headed to the morality

and ethics.®®!

The children are facing high sexual abuse in traffic industry of Pakistan.
The child; male and female, around the high ways are sexually abused by
the truckers. According to the truckers, their schedule is very tight, that’s
way they have a little time for rest and many times they cannot go to their

families for a long period. As the result, according to them, they take rest in

8 Under NCHR Act 2012, section 9 (a).

880 http://nchr.org.pk/enStoriesDetail.aspx?id =2. Accessed on 20-08-2017.

581 Atta Ul Mustafa and Arshad Mehmud, The Kasur Incident of Child Abuse: A Fact Finding
Report, Analyzing  State of Child Protection in  Pakistan, p. 9-10. See
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2961326.
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hotels on the road sides with having sex to become out of the frustration

and the distress.

It is also reported that boys are more in danger to become prey of sexual
exploitation in the traffic industry in the South Asia because they cannot

become pregnant.*®

The Sahil; an NGO, has gathered information about the cases of the sexual
abuse of the children in Pakistan. According to Sahil in 2016, the cases were
reported as under: abduction 1455, rape 502, sodomy 453, gang rape 271,
gang sodomy 268 and 362 cases of attempt of children sexual abuse.
Number of the reported abduction cases in 2016 is more than the previous
year by the average of 19%.** Further, female children sexually abused
more than the male children. Taking about the abusers in 2810 cases, almost
6759 abusers were involved. 78% cases of sexual abuse were registered

formally with police whereas 32 were unregistered cases.*

According to Sahil, child under the age of 18, six of the children; per day,

are victim of sexual abuse in Pakistan. It may be result of considering of this

882 SECTT South Asia report 2016, p. 21.

58 Frederic, Sexual Abuse and Exploitation of Boys in South asia, p. 7, quoted in, SECTT
South Asia report 2016, p. 21.

58 The increase in registration of the cases may be due to the awareness of the public

towards children rights and their protection.
88 http://sahil.org/cruel-numbers/. Accessed on 21-08-2017.
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act as shameful, so they restrict themselves to talk about to their guardians

frightened from the exposure of the secret. As a result, those children

remain with bad memories and deep distress and physical injury long life.**

However, at present the previous practice is decreasing due to struggle of

the government and private sector; children rights institutions.

The Constitution of Islamic Republic of Pakistan 1973* prohibits the
exploitation in general.®® Section 292A of Pakistan Penal Code 1860
declares it as punishable crime to seduce a child to involve him to sexual

activities or any kind like computer images. It states:

“Exposure to Seduction

Whoever seduces a child by any means
whatsoever with an intent to involve him in
any sexual activity or exposes him to obscene
and sexually explicit material, document, a
film, video or a computer generated image or
attempts to do the aforementioned act, shall be
punished with imprisonment of either
description for a term which shall not be less
than one year and may extend upto seven
years or with fine which shall not be less than
one hundred thousand rupees and may extend

88 http://sahil.org/five-year-analysis/. Accessed on 21-08-2017.
57 https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-

5% Art. 3.
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upto five hundred thousand rupees, or with

both »889

Likewise, the pornography in any manner like print or computer generated
images or their preparation, distribution and store are also considered

crimes by Pakistan Penal Code 1860 in its section 292B:

“Child pornography

(1) whoever takes, permits to be taken, with or
without the consent of the child or with or
without the consent of his parents or guardian,
any photograph, film, video, picture or
representation,  portrait, or  computer
generated image or picture, whether made or
produced by electronic, mechanical, or other
means, of obscene or sexually explicit conduct,
where.

(a) the production of such visual
depiction involves the use of a minor
boy or girl engaging in obscene or
sexually explicit conduct;

(b) such visual depiction is a digital
image, computer ilmage, or computer
generated image that is, or s
indistinguishable from, that of a minor
engaging in obscene or sexually explicit
conduct; or

(c) such wvisual depiction has been
created, adapted, or modified to appear
that an identifiable minor is engaging in
obscene or sexually explicit conduct; is

889 https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-apk%3D-sg-
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said to have committed an offence of
child pornography.

(2)The preparation, possession or distribution
of any data store on a computer disk or any
other modern gadget, shall also be an offence

under this section.”®”°

Section 292C says:
“Punishment for child pornography

Whoever commits an offence of child
pornography  shall be punished with
imprisonment of either description for a term
which shall not be less than two years and may
extend up to seven years, or with fine which
shall not be less than two hundred thousand
rupees, and may extend up to seven hundred
thousand rupees, or with both.”"

Moreover, section 366A provides punishment for those criminals who
induce a female child to go from her place for the purpose of illicit sexual

inter course:

“Procuration of minor girl

Whoever, by any means whatsoever, induces
any minor girl under the age of eighteen years
to go from any place or to do any act with
intent that such girl may be, or knowing that
it is likely that she will be, forced or seduced to
illicit inter course with another person shall be
punishable with imprisonment which may

0 Tbid.
1 Tbid.
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extend to ten years and shall also be liable to

fine 2892

4.2.10 Protection against Child marriage

The Child Marriage Restraint Act 1929 specified the age for marriage for
boy as eighteen and for girl as sixteen.*” Although the age has been fixed by
the law but any solemnized marriage before these ages is not declared void
by the courts of Pakistan. Another provision provided by the Dissolution
of Muslim Marriage Act 1939 that if a girl has given by her father or
guardian before she reached sixteen years of age, she has the right to
repudiate the marriage to the age of eighteen provided that the

consummation has not taken place.”

Lahore High Court decided in a case that a girl below sixteen, if attained
puberty otherwise and consented to marriage by her free will, there
performance of the conjugal rights cannot be termed as unlawful sexual

intercourse. Therefore, section 375 (rape) of Pakistan Penal Code cannot be

2 Ibid.

3 Child Marriage Restraint Act 1929, section 2(a). There was a bill introduced in the
National Assembly namely Child Marriage Restraint (Amendment) Bill, 2014 to amend
the section 2(a) about child definition for the purpose of the marriage to make it as

eighteen years for both male and female.
4 Dissolution of Muslim Marriage Act 1939, 2(vii).
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attracted.”” Even the Act itself is silent about the validity of marriage before
these ages. It is only the punishment awarded to the parents/guardian and

to those who conducts or directs child marriage.*

According to Sahil, 176 child marriages cases were reported in the year
2016.*” Further, the province of Sindh has the high percentage of child
marriage among all other provinces. However, in the recent years,
according to media reports show the positive role of police to stop the
underage marriages, definitely when are informed by any mean,*”® especially
in cases when the female child is been married with an old man, or the case

of vani.

42101  Forced Child Marriage

Vani is an old traditional practice in some area of Pakistan whereby minor
girls or the women in certain cases are forced to marry men of the

opponent (enemy) party®” in order to resolve the honor disputes or blood

%5 Allah Nawaz v. Station House Officer (2013 PLD 243 Lahore High Court), see also,
Shabbir Hussain Alias Papu v. Station house Officer (2006 PCr.L] 1260 Lahore High Court);
Mubammad Riaz v. Robina Bibi (2000 MLD1886 Lahore High Court); PL] 2008 v.3
Magazine Section, p. 565. Actually, this is based on Islamic Law because it is only the
puberty that is the requirement for the lawful and consummation of marriage.

% Section 5-6.

%7 http://sahil.org/cruel-numbers/. Accessed on 21-08-2017.

%8 The State of Children in Pakistan, p. 53-54.

% Where the girl has no mistake but her brother might done or not something wrong.
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feud matters as extra judiciary by the jirgah.® In such a case, police of
Oghi™" had arrested 10 members of the jirgah on making two girls vani and

marring them forcibly for the settlement in a case relate to the honor.™”

At present the Pakistan Penal Code 1860 was amendment to include
prohibition of the wanni, or swara providing the punishment. Likewise, it
declared forced marriage as punishable crime. Accordingly, the traditional

kinds of child marriage have decreased. The section 310A reads as fellow:

Punishment for giving a female in marriage or
otherwise in badla-e-sulh, wanni or swara

Whoever gives a female in marriage or
otherwise compels her to enter into marriage,
as badlaesulb, wanni, or swara or any other
custom or practice under any name, in
consideration of settling a civil dispute or a
criminal liability, shall be punished with
imprisonment of either description for a term
which may extend to seven years but shall not
be less than three years and shall also be liable
to fine of five hundred thousand rupees.”®

%% A dispute resolution committee in a specific area consists of the senior men of the
society.

" Tt is a city of District Mansehra in the province of Khyber Pakhtonkhwa, Pakistan.

2 A report by DAWN Newspaper on (March 28, 2017). See,
https://www.dawn.com/news/1323201. Accessed on 20-08-2017

70 https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-apk%3D-sg-
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Section 498B says:

“Prohibition of forced marriage

..... Provided that in case of a female child as
defined in the child as defined in the Child
Marriage Restraint Act, 1929 (XIX of 1929), or
a non Muslim woman, the accused shall be
punished with imprisonment of either
description for a term which may extend to

ten years but shall not be less than five years

and shall also be liable to fine which may

extend to one million rupees.”"

Moreover, the Council of Islamic Ideology also has recommended to stop

the traditional practice of marriage with Qur’an.

4.2.11 The Juvenile Justice

Juvenile Justice System Ordinance 2000 has been working in Pakistan
whereby the children has right to get legal assistance for their case at the
expense of the state.”” It is good that the number of the juveniles in
Pakistan has decreased. In 2003, the number of juveniles were 3586,
comparing to the end on 2014 it remain 1399, out of them 1292 were going

under trial and only 107 were convicted and accordingly passing the

* Ibid.

?% Juvenile Justice System Ordinance 2000, section 3.
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punishments.”® Still, there is need for more rehabilitee services to the

juveniles.

The civil society has its concern® on the provisions of the act of terrorism
in the Protection of Pakistan Act 2014 whereby any person; including
children, can be detained for the period of ninety days as preventive
detention. Its section 6 (1) states:

“The Government may by an order in writing

authorize the detention of a person for a

period specified in the order shall not exceed

ninety days if the Government has reasonable

grounds to believe that such person is acting in

a manners prejudicial to the integrity, security,

defense of Pakistan...””®

Although, the Juvenile Justice System Ordinance 2000 prohibited the
preventive detention of children under the age of 15, the problem is that
Protection of Pakistan Act 2014 overrides all the other laws. Section 24

says:

“Overriding Effect

(1)  Subject to such conditions as the
Government may specify by the

%% SPARC, The State of Pakistan’s Children 2013 (2014), quoted in, The State of Children in
Pakistan, p. 54-55.

7 Tbid. p. 56.

708 https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-
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notification in the Official Gazette, the
provisions of this Act shall have effect
notwithstanding anything contained in
any law for the time being in force.

(2)  In case there is any conflict between the
provision of this Act and any other law
for the time being in force the
provisions of this Act shall prevail to

the extent of inconsistency.””

However, the Juvenile Justice System Bill 2015 proposed that the child

should not be arrested as preventive detention. It says:

(No child shall be arrested under any of the
laws dealing with preventive detention or
under the provisions of Chapter VIII of the
Code).”™

However, there are some difficulties in the aspect of Juvenile Justice. These
are in form of finance, courts, training and awareness in this regard.
Pakistan’s consolidated Third and Fourth Periodic Report 2008 to the

Committee on the Rights of the Child, says:

Challenges and Difficulties in the area of
Juvenile Justice

® Financial allocation to fulfill the
requirements of the JJSO i.e. funds for legal
assistance, establishment of sufficient number
of borstal institutions and establishment of a
proper juvenile justice system in Federally
Administered Areas;

9 Tbid.
?19 Section 11(2).
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® Establishment of the Exclusive Juvenile
Courts as the existing Courts are already
overburdened;

® Proper training for Judicial Officials, Police,
Probation and Prison Official on JJSO and
CRG;

® Awareness campaign about the JJSO.”"

Pakistan Penal Code 1860 provides in section 306 an exemption to children

in case of qatl-e-‘amd whereby they are not liable to gisas:

Qatl-i-amd not liable to qisas

Qatl-i-amd shall not be liable to gisas in the
following cases, namely:

(a) when an offender is a minor or insane.””

4212 The Education

The Constitution of Islamic Republic of Pakistan 1973 gives right to

education for all the children from the age five to sixteen.””

National Education Policy 2009 introduced the childhood education,’™

availability and accessibility of the vocational and technical education at the

level of tahsils and to make increase in enrolment of higher education to

’!! Para 570
o https://www.pakistancode.gov.pk/english/UY2FqaJw1-apaUY2Fqa-apk%3D-sg-

5 Art. 25A.
’!* Pre-grade classes.
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10% by 2015 and to 15% by 2020. In this regard, the emphasis has been
given, among others, on Standing Committee on the Textbooks, National
Authority for Standard of Education and the Higher Education

Commission.””

In the 18" constitutional amendment, the education was made of the
provincial responsibility, resultantly; the Federal Ministry of Education was
dissolved in July 2011. This amendment authorized the provinces to decide
the education policies and the curriculum. So, it has been admitted that

education is basic right of all the children.”

The National Plan of Action to Acceleration Framework 2013-2016 focused
on bringing maximum children in the schools through provision increase
number of schools and through making the community aware of the
benefit of the education. Moreover, it should be tried to provide quality
education which include training of the teachers. Furthermore, through
provision of special incentives to the poor children like, free text books and

uniforms...etc.””

°'5 The State of Children in Pakistan, p. 34.

’16 As the article 25A of The Constitution of Islamic Republic of Pakistan 1973 made the
provision of the compulsory education within the responsibilities of the state for children
of age 5 to 16.

*V The State of Children in Pakistan, p. 43.
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According to survey of Pakistan Social and Living Standards Management
in 2012-2013, the overall literacy rate from the age of 10 is almost 60 per
cent; among them 71 % male and 48% female. The lower literacy rate exists

in Baluchistan and the higher is in Punjab.”"*

Here we see that the federal and provincial governments have provided the
primary and secondary education to the needed children but this needs

more measured in this regard.

4213 The Survival and Health

The health services in Pakistan consist of public and private sector. For the
public health care, the district has been given the authority to develop their
strategies according to needs of the people within the locality. As for the
private sector, it comprises of private accredited hospitals and clinics.
Homeopaths and hakim treatments vis-a-vis the normal medical treatment

are also a part of the health care in Pakistan.””

According to the National Institute of Population Studies, a comparison
between the result of the year 2006-2007 and the year 2012-2013 shows

better situation in the result of 2013, though, the improved result is very

78 Thid. p. 39.
" Tbid. p. 45.
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mush low. For example, infant mortality rate in 2007 was 78 and in 2013 it

is 74. Likewise, child mortality rate in 2007 was 18 and in 2013 it was 17.7°

However, the Lady Health Workers Program which was established in
1994 is working as useful for health of the maternal and child care. It acts as
community-based program which gives health information and health
services to the door steps of the families. Currently, almost 90,000 lady
health workers are serving in this program. Here, the need to regularize this

program to give best improved national health indicators.””

The Primary and Secondary Healthcare Department (Punjab) is providing
free immunization for Children against some diseases as a preventive
measure. The vaccination is also provided to pregnant mother as is
necessary for her and her child.”” Overall, Pakistan has several health care
programs working under the government, for example, Expanded
Programme on Immunisation, National T.B. Control Programme and

Malaria Control Programme.’”

" Urbanization —and  Child  Rights in  Pakistan, p. 10; see also,
http://www.nips.org.pk/survay.php. accessed on 12-07-2017.

2 Ibid. p. 17; see also, https://en.wikipedia.org/wiki/Healthcare in Pakistan. Accessed
on 15-07-2017.

2 http://www.pshealth.punjab.gov.pk/VerticalProgramImmunization.aspx. Accessed on
20-08-2017.

’2 The State of Children in Pakistan, p. 45.
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Pakistan is one of the four countries in the world where the disease of Polio
unfortunately remains present till now. In the year 2008, almost 117 cases
were deducted. Throughout the country, the volunteers visit door by door
to vaccinate the child to the age of 5 years in an attempt to make Pakistan

pure from this disease. This program runs with the coordination of

UNICEF and WHO.”*

As for nutrition, the situation is very poor. According to survey of the year
2012-2013 it is very critical. The result is shown, for example, in the form of

underweight children under the age of 5 years in the society.””

4.3 Pakistani Offices and NGOs Concerning Children
Rights
4.3.1 National Commission for Human Rights Pakistan

The Commission was formed under the National Commission for Human
Rights Act 2012. It is to work in the line of the Paris Principles 1991 which

talk about proper safeguard of human rights and functions of national

2% https://www.unicef.org/infobycountry/pakistan_50479.html?p =printme. Accessed on
20-08-2017.
’% The State of Children in Pakistan, p. 46.
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institutions in this regard.”® Definitely, child right is one branch of the
human rights. For example, the Commission took action on Kasur scandal

of children sexual abuse.””

4.3.2 National Commission for Child Welfare and

Development (NCCWD)

The Commission was established on December 16, 1979 by the then
Ministry of Social Welfare under a resolution, it has been effective from the
January 1, 1980. Through many amendments it is now working as an
organization under the Ministry of Human Rights, Pakistan after the

approval of the then Prime Minister with effect from December 2, 2011.

The commission consists of the national experts. The Commission works
to monitor and to make it easy implementation of CRC to create child
friendly society.” After that, its job is to submit the periodical reports to
the Committee of the Rights of the Child under CRC and to else where it
needed. Among other jobs of the Commission is to assess the impact of the
ongoing national policy about child rights in Pakistan. Accordingly, for the

reasonable amendments of nation policy if needed or recommend proper

%2 See, General Documents on Human Rights in the Chapter Two.
7 http://nchr.org.pk/#. Accessed on 20-08-2017.
928 Pakistan ratified the CRC on December 12, 1990.
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legislation for the child rights and to prevent any kind of abuse such as
violence; domestic or otherwise, trafficking, use those in drugs or the child
labour. It has also the mandate among the ministries and the provincial
government. For its work, it engages several NGOs and the children in the

process of consultation.””

433 Pakistan Bait-ul-Mal

It is an autonomous body and a government institution. The role it is
playing in the alleviation of the poverty is very important. Bait-ul-Mal helps
the orphans, providing the food and shelter for the poorest people and also

plays its role education and the vocational training of the poor children.

4.3.4 Human Rights Cell

The Supreme Court of Pakistan has the Human Right Cell which directly
works under the supervision of the Honorable Chief Justice of Pakistan. In
case of any violation of a human right in the society, the Supreme Court

can take a suo motu action on it. By this, the victim can get urgent relief

? http://202.83.164.138/ministries/mohr/mohr.php?mc_id=9. Accessed on 13-08-2018.
Also see, The South Asian Report 2013, p. 15, 42.
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instead of the customary long period for getting the relief. The Supreme
Court of Pakistan has taken notice of human rights like kidnapping,

inhuman treat, rape and other complaint came to the Human Right Cell.

4.3.5 Children Protection and Welfare Bureau

The Bureau was established under the Punjab Destitute and Neglected
Children Act 0f 2004. According to the Act a bureau called Children
Protection and Welfare Bureau shall be established at once™ like the Act
itself. As far is establishment is concerned, the Government may establish
reasonable courts in a local area and appoint presiding officer but with the

consultation of the Lahore High Court.”

The Bureau is working under the Government of Punjab, Pakistan.
Basically, it has some important units in its offices in different districts in

Punjab. Following paragraphs explain these units.””

One of those units is Children Protection Institutes which helps the
children who are not living in family environment and neglected due to any

reason. The Bureau provides them residence, food, education and required

% Section 5.
! Section 22.
2 https://cpwb.punjab.gov.pk. Accessed on 16-07-2017.
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consoling. The children remain in the institutes till they reunite with their
own family. According to the Bureau, the residence is very healthy and
hygiene environment in which the children learn from their teachers the
health rules along with balance in the diet. In the Child Protection
Institutes, the children receive medical facilities. Initial health check up is
administered when there are rescued then get the health facility whenever
needed. Moreover, the bureau takes care of the physical ability and
according to the suggestion, vaccination is provided to them. Furthermore,
Psychological Counseling is also provided to the children because they have
previously live with traumatic situations due to deprivation of their families
or facing abuse like sexual abuse or commercial exploitation or in form of
begging. Psychological Counseling mends their behavior and builds their
trust.”” Significantly, it has established in its office the Training and
Vocational Center with the coordination of other institutions where the
destitute children are trained with different courses such as cooking,
tailoring and the mobile repairing courses. In addition to what has
mentioned, the Bureau provides service of hygienic nursery facility for the

infants, presently for girls at Lahore where the healthy food is provided for

3 https://cpwb.punjab.gov.pk/functional_unit. Accessed on 16-07-2017.
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the infants. The bureau includes also the play ground that helps the children

to improve their physical capability.”*

Likewise, it has facility for children outside the custody of Bureau, who
waste their time in the streets to. It is to reduce the time they spent in the
streets; definitely, it reduces the negative effects and the harm of street life.
After their registration, the Bureau offers them basic education, consoling

and other services. >

Another unit is in shape of Child Protection Schools. The children who
reside in Children Protection Institutes are enrolled in Child Protection
Schools where the children learn the religious teaching; e.g. Qa’'idah and
nazrah,” way of prayers and understanding of Qur’an, besides the normal
school educational system. According to the Bureau, in the financial year
2014-2015, almost 3213 of the destitute children were admitted in the
several districts branches of the Bureau. The school consists of a creative
library and many programs and extracurricular activities like debate

competition and art competition from time to time.””’

* https://cpwb.punjab.gov.pk/facilities. Accessed on 16-07-2017.

% https://cpwb.punjab.gov.pk/open_reception_centers. Accessed on 16-07-2017.
% To learn reading of Qur’an.

7 https://cpwb.punjab.gov.pk/functional unit. Accessed on 16-07-2017.
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Thirdly, an important unit is Child Protection Courts which main issue
was to reunification of such child with their families. Further to that, to

arrange the legal custody and trial of the suits that has been registered under

the Punjab Destitute and Neglected Children Act.”

Overall, it provides numbers of the services to the Children. One is rescue
of the children who are not in the care of their parents, from different
places who are in the state of abuse and exploit, in commercial activities or
sold or trafficked for any the other abuse. The Bureau places these children
in its Social Section. Another, service it provides is the legal help of the
children. The Law officers help the children in prosecution of the cases,
especially under the Punjab Destitute and Neglect Act 2004. The Bureau
lodged FIRs against different people who were engaged in acts prejudice the
children like cases of cruelty to children, giving intoxicant drugs to children
or cases of unauthorized custody. Then, an important activity of the Bureau
is to trace family of the children under its custody. Definitely, it is not an
easy job. Those The Child Protection Officers and its team Endeavour to
trace children family, even they check the country’s borders. They take
help from different NGOs, counselors of several areas, dissemination of the

information about child or its family in the media and through its own

% Tbid.
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website. Further service of the Bureau is the rehabilitation of the children
whether they are in the institutes of the Bureau or in any other place like in
their home or in jail. This is in form of provision of the basic needs or the
form of financial support to the families to rehabilitate their children; if
they are not able to fulfill their child needs, moreover, help the children in

the jail and help them restore their lives when they are free.””

The Bureau is arranging different Conference, seminars on different topics
such as child labour, training programs and district orientation at the level

of districts for the capacity building.”*

Moreover, a system has been developed for the monitoring and the
evaluation of the project going on. The Research Section of the Bureau
carries out the researches, case studies and surveys to set and achieve the
required results with the welfare of children, especially, to prevent them
from abuse. For this purpose, performance of the staff and all sections of
the Bureau are analyzed on monthly basis. Especially, conduct studies on
the destitute and neglect children. in this regard, the contact among

different district office is kept well built.”"

 https://cpwb.punjab.gov.pk/services. Accessed on 16-07-2017.
9 https://cpwb.punjab.gov.pk/capacity building. Accessed on 14-06-2017.
! https://cpwb.punjab.gov.pk/research_monitoring. Accessed on 14-07-2017.
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4.3.6 Sweet Homes

In 2009, a child from Swat was handed over to Bait-ul-Mal, Pakistan when
there was no government facility for such children. Zammurd Khan was
Managing Director of the Pakistan Bait-ul-Mal at that time.”* Instead of
sending him to an orphanage, he decided to build a better facility to those
kinds of needed children. Sweet Homes started from a single child. In 2012,
Sweet Homes set up a centre for the female orphan children. Now, it has 36
centers all over Pakistan; all provinces, Gilgit Baltistan and Azad Jammu
and Kashmir. Approximately, the centers have 3500 boys and 100 girls at

present.

The Sweet Homes provide the children the boarding facility, with
education, health, social protection, sports and other recreational

facilities.””

Shining Soul is a project of Sweet Homes in collaboration with Siddeeq
Public School for the education of the children in the custody of the
Homes. So, that they receive their place in the society. For their education,

for the H-9/4 center of Islamabad, teachers are hired from renowned

2 Now he is Patron in Chief of Sweet Homes.
943

http://www.sweethomes.com.pk. Accessed on 20-08-2017;
http://www.sweethomes.com.pk/sweet-homes/. Accessed on 20-08-2017.
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educational institutions like Siddeeq Public School. In other centers,
children get the education from renowned educational institutions such as

educators...etc.”*

4.3.7 Child Rights Movement

This movement is a civil society organization established, as it says: “to
create an enabling environment for children through collective advocacy on
child rights issues.” It deals with abuse and exploitative conditions child
face. The Movement aims that the society actively participates mutually in a
single forum. So, it established for the purpose to promote the children
rights jointly in a forum by the civil society.”” The Movement presently
consists of 250 associations, however, it welcomes any individuals wish or
interest for the prevention of child rights abuse can also join the Movement.
Likewise, any lawyer, doctor, media person...etc. can also join to serve the

children rights.”

" http://www.sweethomes.com.pk/education/. Accessed on 20-08-2017.
 http://crm.com.pk. Accessed on 20-08-2017.
¢ http://crm.com.pk/our-members/. Accessed on 20-08-2017.
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43.8 SOS Children’s Village Pakistan

Talking overall, SOS Childre’n Village is working in 134 countries
worldwide under the organization and umbrella of the SOS -Kinderdorf
International based in Innsbruck,””” Australia. Furthermore, the Village has
facility of education, health care services, capacity building and emergency

response services. **

Talking about Pakistan, according to the Village authorities, it is managed
by the modern approaches of the welfare and protection of the children. By
losing the natural parents; the requirement natural environment for the
affection and the looking after by the parents, the Village provide them the
loving care, value, education and facilities and job training so they live a
normal live. The Village organized as to serve every deserving child. For

? either the complete orphans or those children

this purpose, it admits™
whose mothers have remarried or suffering from terminal illness and

cannot provide for her child or who is abounded.””

¥ This city is capital of Austria’s western state of Tyrol.

™8 http://www.sos.org.pk/Person/Affiliation/. Accessed on 20-08-2017.
** Age of admission is new-born to the age 1o.

% http://www.sos.org.pk/Person/Objectives/. Accessed on 20-08-2017.
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The Village in Pakistan is an independent body for construction of projects
and maintenance of the children, all this run through donations from well-
doer people of the society which is possible through maintaining cost of a
child or children. The generous people also provide funds for new projects.

The federal or the provincial also help for the Village e.g. to donate a

land.”"

As far life in the Village is concerned, according to the Village, religious is
integral part of routine of children life in the Village. Many programs are
carried out in the Village e.g. the sport, girl guide, vocational training
programs. After the matriculation, career consoling is also providing to the
children. The merit is regarded for the higher education otherwise they are
headed to technical education. The Village takes the responsibility of the
boys till they become able to become self-supported. However, the

responsibility of the girls is taken till their marriage.”

! http://www.sos.org.pk/Person/SponsorChild/. Accessed on 20-08-2017.

2 http://www.sos.org.pk/Person/LivingatSOS/. Accessed on 20-08-2017. This practice of
SOS Children’s Village about support of the children is similar to maintenance
responsibility on the father to maintain his boy child till his maturity i.e. able to earn
himself and responsibility to maintain his girl child till she is married.
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4.3.9 SAHIL

Sahil states its mission in the following words: “To develop a protective
environment for children free from all forms of violence especially child

sexual abuse”.”

Sahil is working since 1996. It works on child protection, especially, in their

protection from child sexual abuse. Its offices are in the Islamabad; the head

office, Abbotabad, Jaffarabad, Lahore and Sukkar.”*

As far as its methods are concerned, Sahil trains the trainers first of all.
Then, through its different programs, it trains who deal with the children
such as the parents, teachers, lady health workers, community, lawyers and
police in cases of the sexual abuse, about social and economical and
empowerment issues, counseling, health, parenting skills, gender based
violence and protection of the child, especially from the sexual abuse. It
tries to make the community aware the danger of the subject. Also, it tried

to rehabilitate the juvenile in different districts jails in the country from

% http://sahil.org. Accessed on 21-08-2017.
4 Ibid.
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December 2013 to March 2014 through the provision of several games, fans,

sweaters...etc. to the children.”

4.3.10 SUCH

SUCH started its work in 1994 on the issue of human rights abuses with
special attention to the survivors of torture. It has special consultative
relation with ECOSOC.”™ The job of SUCH is to works with the
vulnerable groups of human being like displaced persons, refugees, women
and children, especially, in the area of violence and torture. According to
SUCH, it has different programs to serve human rights. Further, it has
concern with rehabilitation of the victims of different abuse of human
rights like child sexual abuse and torture in the form of empowerment of
such children or the people as a whole and in the form of their financial

assistance.”

In its project namely Madawa, it helps the vulnerable group of children who
suffers with the traumatic conditions. Madawa of SUCH tries to

rehabilitates them. Madawa of Such has started Child Protection &

5 http://sahil.org/teacher-training-program/;  http://sahil.org/juvenile-rehabilitation/;

http://sahil.org/what-we-do/. Accessed on 21-08-2017.
¢ Economic and Social Council, (United Nations).
%7 http://sach.org.pk/page.php?post= = =QTqVUP. Accessed on 15-08-2017.
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Monitoring Center in specific areas like general bus stand area of Pirwadai,
Rawalpindi and Peshawar, whereby many children may be found to earn
livelihood for themselves. Some of them are refugees, deprived from their
families, runaways or orphans. Those children are most vulnerable for
different kinds of abuses, for example, physical abuse, drug induction,

sexual abuse and problems of their education and health.”

4.4 Complaint Centers

4.4.1 Wafaqi Muhtasib

Wafaqi Muhtasib™ is authorized to receive complaints regarding the child
rights and their protection. They also receive the complaints through its
secretariat in the capitals of the four provinces; Quetta, Karachi, Lahore and
Peshawar. The Federal Ombudsman office tries to disseminate information
about the Children Complaints Offices through its own media, meeting

media persons and through its websites and facebook Page, so that, the

% http://sach.org.pk/page.php?post= = =gTn1TP. Accessed on 15-08-2017.
?’ The Federal Ombudsman.
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complaint system will be easy for child’s protection.” In this regard, wafaqi

Muhtasib works with the UNISEF and the Save the Children, Sweden.”

The ombudsman office functions as investigating the complaints and
making the recommendations at the end as may be necessary. More than
the examining complaint, it has done aware-raising programs with
concerned ministries to speed up the compliance of children rights with

CRC. Moreover, it conducted workshops on the child rights.”

4.4.2 National Commission for Human Rights Pakistan

This Commission has an online complaint system on its website. In the
complaint cell the details of the informer, details of the incident and details

of the victims should be mentioned.’

4.4.3 Child Protection and Welfare Bureau (Punjab)

According to the Bureau, its help line call used for getting information

about child rights and is also used for prompt protection and assistance. In

960

http://www.mobhtasib.gov.pk/frmDetails.aspx?opt =misclinks&id=58. Accessed on 13-
08-2018.

961 SECTT South Asia report 2016, p- 48; See also,
https://tribune.com.pk/story/76078/wafaqi-mohtasib-unicef-set-up-child-complaints-
centre/. Accessed on 13-08-2017.

%2 The South Asian Report 2013, p. 100.

% http://nchr.org.pk/enComplaints.aspx?id =48. Accessed on 20-08-2017.
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the financial year 2014-2015 almost 1565 call were received as information
calls and 566 calls for assistance. On the basis of these calls, 811 children

were rescued.”®

For the public awareness, Mass Awareness Section of the Bureau different
method, like going door to door campaign where it feels need, use of paper
and electronic media to make the people beware and be care of the dangers
on abuse of children which is happening in the society and to provide the
helpline in case of need. Another method is the arrangement of community
meeting on child rights. What is important is the different persons and
NGOs and Companies joined hands with the Bureau in this righteous

campaign.”

4.4.4 Human Rights Commission of Pakistan

This Commission is independent non-government organization established
in 1987. It’s headquarter is in Lahore, however, the branches are working in
all provincial capitals; Karachi, Peshawar and Quetta. Task force is also
work in different areas in Punjab e.g. Sukkar, Multan, Gilgit, Turbat...etc.

the Commission emphasis on implementation on the rights contained in

’* https://cpwb.punjab.gov.pk/helpline. Accessed on 14-06-2017.
%5 https://cpwb.punjab.gov.pk/mass_awareness. Accessed on 14-06-2017.
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UDHR and cooperate in this regard with the other local and international
groups. Among its task is to mobilize public opinion towards human rights
and to stop and prevent violation of the human rights. It has also a

complaint cell to inform any violation of human rights but not specifically

the child rights.”*

4.4.5 SAHIL

Free legal aid and counseling are provided in the offices of the Sahil for the
prey of the child sexual abuse. As for the legal aid if the form of referral
lawyers, they are also available all over the country. Sahil Protection
Networks are also work in the village areas with linkage with the local

administration.”®

The chapter has argued that division of the Pakistani society into different
classes may also facilitate the abuse and exploitation of children. It has
contended that the laws and policies are somehow available in Pakistan,
though, they are not enough for the present dangers to the children and the
authorities should be accelerated in this regard. Instead, more laws and new

policies along with effective coordination among the responsible authorities

% http://hrcp-web.org/hrcpweb/about-hrcp/mission-vision/. Accessed on 20-08-2017.
%7 http://sahil.org. Accessed on 21-08-2017.
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are need of the time to protect the children from all the exploitation they
face. However, the chapter has praised that Pakistan is on the way forward
to the noble purpose along with implying international instrument side by
side taking care not to contradict Islamic Law. But this praise does not
mean that there is no deficiency in the system. The upcoming chapter will
compare the International, Islamic and Pakistani Laws with their

mechanism on the subject of the thesis to get the proper results.
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Chapter Five

A Comparison among International, Islamic and Pakistan Laws

The previous chapters evaluated the rules and mechanisms of International,
Islamic and Pakistani Law in concern of child protection. The present
chapter manifests the comparison among them to perceive outcome of the

thesis. The chapter compares and examines each kinds of abuse separately.

5.1 Responsibility of the guardian

International Law makes the parents and the guardian liable to the law in
case of any abuse if the abuse occurred in the care of the guardian.”® Same is

the case of Islamic Law.”®

5.2 Adoption

International Law allows Adoption.”® In fact, adoption may be a reason for
abuse of the child. For example, it may lead to trafficking of the children

within or outside the countries; it may also lead to sale of the child.

%8 CRC. Art. 19.
" Al-Figh al-Islami wa Adillatubu, vol. 9, p. 148.
7% For example, see, CRC, articles 20 & 21.
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Likewise it may result into child sexual abuse or prostitution, economic

exploitation ...etc.

Islamic Law does not allow it and made it expressly prohibited. So, Islam

prohibited the basis of the wrong. Qur’an says:
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“Call them by (the names of) their fathers: that

is juster In the sight of Allah. but if ye know

not their father's (names, call them) your

brothers In Faith, or your maulas...”””

Actually, it is opposite to the preservation of the progeny; one of the
objectives of the Shari'ah, because it disturbs the whole family law of Islam
like marriage, breast feeding, custody rules, maintenance obligation,
inheritance...etc. One may argue here, how Islamic Law treats the poor
child or a child deprived of the family? Actually, in this case, Islamic Law
appreciates Kafalah.”” The reason being there is no disturbance of Family
Law, rather, it is helping the one who is in need and make the relation

strong among the Muslims.

! A-Qur’an 33/5.

72 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 21-05-2015.

?7 See, Protection of children deprived of their family, in chapter three for detail.
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Pakistani Law acts as Islamic Law. National Commission for Child Welfare
and Development (NCCWD), Pakistan, has confirmed again that for the
purpose of children’s long term care, best interest of the children will be

under consideration within the rules of Shari‘ah.”*

5.3 Concept of Child Labour and Economic

Exploitation

International Law does not allow child labour which is hazardous to child’s
education and health, thereafter, harmful to overall development of the
children. Further, instigation has been provided to set the age and working
hours for the working persons and to take necessary measures to combat
child labour and economic exploitation.”” Emphases have been made to the
state parties to end the child labour. Likewise, the minimum age for the

labour was set as 14.”¢

Same is the case with regard to Islamic Law. It also does not allow it.

However, the difference is that international Islamic instruments of the

7* Third and Forth Periodic Reports to the Committee on the Rights of the Child, para 237.
5 CRC. Art. 32.
76 TLO 182, Art. 1; ILO 138, Art. 2(5).
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view that the minimum age for work and the working conditions be

decided by domestic regulations.””

Pakistan Law also has regard to this issue. The Employment of Children
Act 1991 has been passed to decide issues with regard to child labour and
penalties in case of its violation. In Pakistan, the minimum age for work has

been set as 14 years.”

5.4 Drugs

International Law, Islamic Law and Pakistani Law unanimously agree on
prohibition of the illegal use of drugs.”” In Pakistan, the Control of
Narcotic Substances Act 1997 decided the matters and punishments in this

regard.

5.5 Capital Punishment

CRC 1in its article 37 specifies that capital punishment and for life
punishment cannot be awarded to child under 18. In Islamic Law, the child

is immune to the level of Puberty.

7 CRCI. Art. 18; CFL Art. 118.

78 The Constitution of Pakistan, Art. 11(3); Employment of Children Act 1991, Section
2(ii).

9 CRC. Art. 33; CRCL Art. 17(1); CFL Art. 117(2).
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5.6 Consideration to the basic needs for the poor

children

All agree on the obligation to fulfill the basic needs of the poor children.
But, even when the mechanism is there, the problem may arise in
implementation of this obligation on the ground as indicated by the Annie

980

and solange”™ if the poorest is ignored by the authorities.

Another problem is that according to International Law, primary
responsibility in this regard is on the parents then everything on the state™
which seems unfair to states. However, Islamic Law, generally talking, puts

the responsibility on the father, after that on the relatives then the state at

the end.”

5.7 Effect of the Marriage Contract

The CEDAW Says: “The betrothal and the marriage of a child shall have no

legal effect”.® So, international law does not recognize the marriage before

% Annie Leatt and Solange Rosa, Securing the Means to Live: Children’s Financial Security in
South Africa. A paper delivered at the Fourth World Congress on Family Law and
Children’s Rights, Cape Town, 20-23 March 2005,
www.cl.org.za/depts/ci/enews/june2005/SecuringM2L.pdf. Accessed on 05-04-2016.

%8 Fact Sheet No. 10.

%2 CRCL. Art. 11; CFL Art. 107.

" CEDAW. Art. 16(2).
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the age 18. Though, the Convention on Consent to Marriage, Minimum
Age for Marriage and Registration of Marriages™* specifies its purpose to
eliminate the marriage and betrothal of young girls before the puberty but
it is not clear what does the puberty means here.” Moreover, it says that

the states parties shall set their minimum age for the marriage.”

In Islamic Law, if a marriage has been solemnized, its effect cannot be
denied because Islam makes the marriage as stabilized act,” that’s why it
does not make contract of marriage void when concluded. As for the child
marriage, it is unreasonable to say that it is child abuse or otherwise,
because situations of the people are different; a child may have ability while
other is unable for the marriage. Likewise, interest of the child according to
his guardian opinion, may demand its marriage in a specific society or
community while situation of the other child may be different. So, child
marriage may be abuse in some situation and may protect him from abuse
otherwise. Islamic law did not prohibit it because there is no need for its

prohibition. However, it is preferred to avoid the marriage of a child.”®

8 Opened for signature and ratification by General Assembly resolution 1763 A (XVII) of
November 7, 1962, and entered into force on December 9, 1964.

85 The Preamble.

% Art. 2.

%7 CFIL. Art. 24.

%88 Rabat Declaration on Child’s Issues, Declaration No. 10.
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Secondly, the conditions which have been put by the Islamic Law on child

marriage are the best safeguards.”

Pakistani Law mostly follows Islamic Law. The Child Marriage Restraint
Act 1929 recognizes the marriage done once even if it is made before the
minimum age specified by the law 1.e. sixteen years for female and eighteen
years for male. This is also corroborated by the case of Lahore High Court
in which it was held that the marriage before 16 years of age if both the
male and female cannot be termed as unlawful.”® Although, it provides
punishment to those who do or assist the child marriage under the age, as

”! According to the researcher, it is a good initiative

the case may be.
keeping in view the need of the time. However, the provision of DMMA
1939 that if a girl has been given in marriage before sixteen years of age and
consummation has not been done, she has rights to repudiate the marriage
contract may be contradicting Islamic Law if the girl has been given to

marriage after she attained the puberty and before completion of the sixteen

years.

? See Chapter Three for detail in the topic of Child Marriage.

" Allah Nawaz v. Station House Officer (2013 PLD 243 Lahore High Court). See other cases
as referred in the fourth chapter and the heading “Protection against Child Marriage”.

?! Child Marriage Restraint Act 1929, Section 2(a).
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5.8 Sale and Trafficking

All the Laws seem to have same position regarding sale and trafficking in
general, and child and women in special. All discuss to take all legislative
and other measures and cooperation among the states to stop the sale and

trafficking.””

Although, all the systems are against the sale and trafficking, there is a basic
difference and philosophy among Islamic and others. It is in form of the
purpose of traffickers in national and international trafficking. The
traffickers work to maximize their profit which is the sole purpose of the
capitalist economy. In Islam, the economy is free but with the purpose of
welfare of the society. It is not with the sole purpose of maximization of

profit.”” So, Islamic Law prohibited the base of this problem.

5.9 Sexual Exploitation

International Law prohibits the inducement and coercion in this regard. On
the other hand, Islamic Law prohibits it whether it is inducement or

volunteer. Pakistani Law follows the Islamic Law.

?2 CRC. Art. 35; CRCIL Art. 17(1); Protocol to Prevent, Suppress And Punish Trafficking
in Persons, Especially Women and Children, like articles 2(c) and 10.

?* Ahmad, Mushtaq, Business Ethics in Islam (Islamabad: Islamic Research Institute Press,
1995).
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The trafficking is a moral problem, especially, if it is for sex or prostitution,
even then the western media shows what provokes immorality. On the
other hand, Islam prohibited all the things that result into immorality e.g. it
is prohibited to see a man or a woman as the case may be, outside the
(Maharim) prohibited degree. In fact, this is one of the measures to preserve

the progeny; an objective of Shariah.

5.10 Protection of the Civilians and Children Especially

CRC art 38, says that the states parties have to protect the civilians and take
care of the children affected by the armed conflict. There is contradiction
on the ground reality because firstly it is not fully prohibited, but they

attack, then say take care of children affected by the conflict!

Islamic Law, it is prohibited to touch the civilian and the children. The

hadith and the history proved.”

5.11 Dissemination of Sexual Abuse

Article 8(2) of the Council of Europe Convention on the Protection of
Children against Sexual Exploitation and Sexual Abuse 2007 says that the

“measures shall be taken to prohibit the dissemination of the material

?* See the chapter two of this thesis.
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advertising the offences of sexual abuse”. The contradiction is the ground

reality where the media disseminate this abuse.

Islamic Law has also prohibited such kind of the dissemination. This may

be understandable from the saying of the Prophet (SAW) has said:
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“If anyone removes his brother’s anxiety of
this world, Allah will remove for him one of
the anxieties of the Day of resurrection; if
anyone makes easy for an impoverished man,
Allah will make easy for him in this world and
on the day of resurrection; if anyone conceals
a Muslim’s secrets, Allah will conceal his
secrets in this world and on the Day of
resurrection; Allah will remain in the aid of a

servant so long as the servant remains in the
aid of his brother.””*

According to the Mithaqg, the child has right to be protected from all forms

of exploitation, sexual abuse or any unlawful violation of his or her

5 Sunan Abi Dawud, Kitab al-Adab, Bab fi al-Ma‘unah Lil-Muslim, vol. 4, p. 287, Hadith
No. 4946.
¢ https://sunnah.com/abudawud/43. Accessed on 20-04-2018.
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honor.”” Moreover, the CRCI in article 17 (1) says that the state parties

shall take necessary measures to protect the child from:

1. Illegal use of drugs, intoxicants and harmful
substances, or  participation in  their
production, promotion, or trafficking.”

5.12 Purpose of the Education

We are passing through 21 century; unfortunately, many children of the
world cannot read and write. Many of them do not go to school. It is only
the education that makes the parents and the children feel their rights and
raise opportunity to their dignity. It is only the education by which the
children feels his rights and prevent any harm or exploitation from

themselves like violence, sexual exploitation.

The education is highly encouraged by International Law,” Islamic'*® and

Pakistani Laws.'" They all emphasize on the measures for provision of the

education.

* CFL Art. 117(1);

8 https://www.refworld.org/docid/44eafOe4a.html. Last accessed on 25-03-2015.

% CRC. Art. 28, 29, 40.

100 CDHRI. Art. 7,9, 17.

1% The Constitution of Islamic Republic of Pakistan 1973, Article 25A; The National Plan
of Action to Acceleration Framework 2013-2016.
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However, the difference between International Law and Islamic Law is
about the purpose of the education. According to the western thinking, the
basic purpose of education is the self.'> On the other hand, in Islam, a
Muslim is required to get the education for the end purpose of benefit of
the humankind.'” Moreover, the Islamic Conventions also instigates to

make the education free for all.’®*

Further, it is also necessary to make it according to the rules of Shari’ah.'*®
Then, it 1s enough that the firstly established Islamic Universities provided

education on scholarship basis to all.'™*

5.13 Discrimination

The present International Law is mostly affected by western
phenomenon'® because it shows only western and secular perspectives of
child rights and their protection. In other words we can say that the
western thinkers and the legal experts dominate present human rights

norms. Due to this issue, many rules can be made for the protection of

1902 CRC. Art. 29.

19 CDHRI. Art. 9.

194 CFIL. Art. 114.

19 CRCIL. Art. 12.

19% M. Razi Khan Afridi and M. Ilyas Navaid, Encyclopedia of Quranic Studies, vol. 16 (New
Delhi: Anmol Publications, 2006), 318-319.

1997 “Differences between the ACRWC and the CRC”.
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child right which cannot be applicable in other part of the world. The
reason being, it leaves behind the traditions of the world. Most important is
that it overlooks the religions of the world;"® especially, the Islamic
religion. It means that imposing the unified provisions regarding children
rights all over the world in present situations seems very difficult. One may
argue that International Law leaves a free will at many rules when it says,

<«

for example, “...subject to the national law”. The answer is that there are
many rules which do not provide enough liberty e.g. in the instance of

freedom of thought, expression and religion.

It is also noticed that, due to political reasons, it appears that all the states
are not dealt equivalently.'® It means that the international law reflects
discrimination among the states; which is against the norm recognized by it.
Unwittingly or wittingly international law; under the umbrella of United
Nations, looking like it is considering only some children in the world.""
We see that children in developing countries, especially, in the Islamic
world, appeared facing danger and violation to their rights due to armed

conflicts and due to different situations; mostly the reason being the

19% See, The South Asian Report 2013, p. 55.

19 Universal Human Rights in Theory and Practice, p. 162.

1919 Kamilia Helmy, translated by Ashraf Al-Karaksi, Parental Rights vs. UN Rights “Africa
& Elsewhere Fit for Childrens” See
www.Islamonline.net/servlet/Satellite?’c = Article C&pagename=Zone-English-
Family%2FFYELayout &cid=1225697998403. Last Accessed on 11/05/2010.
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developed countries. No reasonable safeguards are provided to them
because the developed countries do not experience such problem.”" A
person may also be compelled to think that the International Law,
particularly the CRC establishing powers has their own political and social
intentions when he sees that they do not come forward to protect the
children rights when themselves are the reason for the children abuses in
other countries, examples of Kashmir, Palestine, Lebanon, Syria, Burma and

Afghanistan are in face.

The Islamic Law, however, reflects the more universal nature and provides
comprehensive rules which can be applied universally. By the rules of
Abliyyat Al-Wujith and Abliyyat Al-Ada’i, Islam begins to give children their
rights from the era of conception. The principles of right to life, taking care
of the child and his mother, guardianship, rearing the children and the
restriction of harming others to all children discriminately are not but the
proofs that it is able to cover all the children without discrimination.

Moreover, it does also accord the situation of different societies.

0 Eor instance, the children of Kashmir, Burma, Palestine ...etc
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5.14 Anti Parent Factor

Basically, the non Muslims philosophers generally present two views
regarding relationship between children and parents. One is that child lack
legal capacity from the adults being under control of parents. Secondly, at
some times, parents do decisions adverse to the benefit of the child.
Oppositely, some view that parents feel the love and affection towards their
children, more than anyone else, and they can decide what is better or

not.lm

There is another state of tension between rights of children and rights of
parents or the state in some cases, because the children can enjoy and claim
the rights recognized for them under the international human rights
instruments.”®” Problematically, some of those rights apparently infringe
the rights of the parents when children demand those rights against their
parents. Some examples of anti parent articles in CRC are, article 14 which
give absolute freedom of thought; article 15 which talks about freedom of
association and article 16 which is about right of privacy of the children. all

these and many more rights plays a picture of anti parent because the

192 Wald, Michael, “Child Rights: A Framework for Analysis”, University of California,
Davis Journal, Vol. 12, (1979): 256, quoted in, “Differences between the ACRWC and the
CRC”, p. 143.

183 Cohen, Introductory Note: United Nations: Convention on the Rights of the Child, 28
LL.M 1448 (1989), quoted in, “A Pathfinder and Selected Bibliography”, p. 172.
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children at this stage, the child is not available to chose best thought, the
best association and use the best privacy rights. Rather, it makes him a

dangerous member of the society without proper guidelines by the parents.

Actually, the problem is in the methods these rights were originated. There
high explanation is necessary. Without it, the society will begin to fall.
Likewise, a child may also the exploitation his own abuse by itself like
sexual abuse, trafficking or some other act. Importantly, these principle
may suit some of the societies in the world like western society but do not

suit other societies of the world.

The revised text of the Declaration of the Rights of the Child of 1948
contained the admirable words that a child must be cared with due respect
for the family as an entity.””"* But later on, CRC knowingly or otherwise
ignored this important principle; which is not understandable. This is the
reason that people of United States did not ratify the CRC by simple saying

that it is anti parents and threatens the vital role of the parents. To critique,

191 See the history in chapter two of this thesis.
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they base their opinion on UDHR'"" which says that the family is the

natural and fundamental group of the social and must be cared of.'**

However, Islamic Law also provides all these rights with full explaining
principles, whereby these rights are working but limitedly according to the

teachings prescribed by the shari‘ah.

Actually, heart of the society is the family. The child feels protection
within his family and believes the sense of belonging. Here, he learns the
lifelong relationships; he understands the values and the sense of

responsibilities. So, the family is the foundation.

5.15 Gaps in International Law

The International Law, especially, the major instrument i.e. CRC includes
some articles which are in need to be explained more. It means that it does
not have a practical approach or it is not clear how to deal with the
children. For example, at the one hand the family is the basic unit of the
society and its environment is necessary for the upbringing of the child.””

At the same time CRC gives the children right to access the mass media for

©5 UDHR. Art. 16(3).

16 Fineman, Martha and Worthington, Karen, ed. What is Right for Children? the
Competing Paradigm of Religion and Human Rights (New York: Routledge, taylor and
Francis Group, 2011), p. 21-22.

197 See for example, UDHR. Art. 16(3); CRC. Preamble, para 5.
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information.”®”® It means that the drafting committee does not pay exact
regard that the child, most probably, get bad instead the good if he has full
access to the mass media. Importantly, it has medically proved that mass
media, especially, the use of internet makes the children away from their

family environment.

Secondly, CRC means that children views must be accepted to their
capabilities. However, the problem arises if the whole matter is decided
completely just on the basic of a child view. One of the problem is that he
is a child and telling something at his own; without the supervision and
assistance of his guardian. The second problem here is that his view may be

wrong, which leads toward bad. Reason

Thirdly, the freedom of thought and freedom of religion principles in
CRC™" are not understandable. How a child can change its religion or talks
freely according to his wish while being child; he has no correct dissertating
power. Likewise, the rights of the expression and right to act freely need to
explain its boundaries in International Law due to their being doubtful

concepts.

198 CRC. Art. 17.
% CRC. Art. 14.
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Actually, it seems that the International Law has failed to limit the rights it
consists. Resultantly, people use it according to their own explanation that
makes difference among the nations. For example, articles 3 and 19 of

UDHR which explains right to life and right to expression in general term.

However, in Islamic Law, it is clear that both rights have been provided by
Islamic Law with the condition that they should not confront the teachings
of Islam as prescribed in the Holy Qur’an and ahadith of the Prophet
Muhammad (SAW), otherwise they are prohibited.'” There is no need to
explain these issues from human beings.'" As for Pakistan, it is a Muslim
state and many of its customs are based on Islamic teaching. According to
custom of the society, this is responsibility of the parents to give regard

toward this issue.'®

5.16 Rights vs. Duties

Co-existence of rights and duties work together is a universal reality; both
of them cannot work without the other. Analyzing the CRC, we find only

the rights of children without apparent or nominal responsibilities they

1020 See, CRCI. Art. 6, 9.
1921 See for example, CDHRI . Art. 2, 22.
192 However, there are certain customs contrary to the teaching of Islam.
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have. However, it is very good step ACRWC has taken that mentioned the

responsibilities of the children.'”

Islamic law, however, under the head and concept of abliyyah al-wujub,
discusses the rules of the rights and duties of the child.'”* It prescribes other
kinds of obligations as well, like respect to the parents. The Holy Qur’an

repeatedly orders to do good to the parents. Allah Almighty says:
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“Thy Lord hath decreed that ye worship
none but him, and that ye be kind to
parents. whether one or both of them attain
old age In Thy life, say not to them a word
of contempt, nor repel them, but address
them In terms of honour. And, out of
kindness, lower to them the wing of
humility, and say: "My Lord! bestow on

123 ACRWC. Art. 31.
19 For detail, see chapter 1 and 3 of this thesis.
195 Al-Qur’an 17 / 23-24.
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them Thy Mercy Even As They cherished
me In childhood.”'**

The hadith of the Prophet (SAW) says in this regard: “He, who does not
have mercy for our young ones and respect for our old ones, is not from

among us”.'"”’

By this, Islam maintained its quality of being a moderate religion where
remains no possibility of exceeding the proper bounds or to go far away in

either sides.

5.17 Reward and Penalty

In the worldly laws, people keep in mind that once they were not caught
after they committed a crime, they will not be punishment thereof. The

reason behind this law is that this world only, shows the final result.

At the other side, the believers of the divine law always believe that if they
avoid the punishment here, they will not avoid it in the hereafter. This
Conscience make them avoid to commit or violate any of the law. This
concept of reward and the punishment in this world and the hereafter,

obviously, missed from the International Law.

1926 http://www.ciciowa.org/PDF/The Holy Quran(YusufAliTranslation).pdf.  Last
accessed on 21-06-2015.

197 Al-Tirmidhi, Kitab al-Birr wa Silah, Bab ma Ja’a fi Rahmah al-Sibyan, vol. 4, p. 321.
Hadith No. 1919.
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5.18 Procedure

According to Jack Donnelly, the Committee on the rights of the Child still
has not become an important international actor with regard to children
rights except for certain issues like children soldiers and their sexual

abuse.'*

No doubt that CRC is an important initiative for protection of due rights
of the children. But as other man-made laws, rules and regulations, some
deficiencies may have been remained untreated. Our duty is to point out to

such deficiencies so that the gap may be filled.

It is apparent that most of the International Law on children rights and
prevention of their abuse is not contradicting Islamic Law. However, some
of the provisions are against it which affects some of the procedures
between them. For example, right to education is common right. But it is
more effective in Islamic Law which was clear while talking about the
history of Islamic state. As for the differences mentioned in the chapter five,
we see that in the reception classes, boys and girls are engaged in some
contradicting matters such as negative cartoons which affect the child

personality and morality.

19 Universal Human Rights in Theory and Practice, p. 187.
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The chapter has examined the systems and has arrived that schemes of
Islamic Law and International Law on the prevention of child abuse mostly
agree but there are some differences as well. The reason is dissimilarities
among their norms and principles. Therefore, Islamic Law does not accept a
rule in ignorance of its own principles. Following sections contributes
important conclusion and recommendation as suggested by the humble

research.
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CONCLUSION
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CONCLUSIONS

The thesis reached to the following conclusions:

Child abuse is a universal problem. However, its nature differs from region
to region due to difference of cultures and environments. If we come to the
Islamic Law and the International Law regarding the issue of prevention of
child abuse, we find that both of them apparently agreed on many rights of
the children and prevention of their abuse. However, after discussing their
Law and mechanism as discussed in chapter five of this thesis, the researcher
found that there are some partial differences in reality. The foremost reason
for these dissimilarities is difference of philosophies and viewpoints. The
primary source of Islamic Law is Qur’an and Sunnah, contrarily; the source
of International Law is a specific assembly or an organization like United
Nations. We can easily presume that difference of the mechanisms is mostly
based on difference of the substantive law which makes the International
Law consists of some flaws which work as obstacle towards prevention of
the abuse against children. Especially, differences of family systems, legal
rights and obligations and civilizations heavily affect the nature of children
rights and prevention of their abuse. That’s why international Law on the

issue in hand may be fit for some areas of the world excluding other areas.
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Examples of these shortcomings are that it includes some doubtful concepts
and articles that need to be explained more and have implications within
several states contexts. These are like right to access the mass media,
freedom of thought and religion. If we see some states of the world, sexual
activities with the consent for the adults, licensing the brothels or allowing
homosexuality...etc. definitely, affect the children negatively because the
children do what their adults do. This is an example that makes the
international mechanism imperfect. Moreover, reader of the International
Law also finds that responsibility of the children still not discussed except
rarely. Overall saying, the current measures and attempts to prevent the

children from their abuse are not enough to protect them.

Talking about Islamic Law, the analysis of each topic in the thesis
established that child abuse is oppose to its objectives i.e. preservation of the
religion (Islam), person, progeny, intellect and property. In this regard,
Islam does not address the state only; rather it addresses also all the persons
including adults and children according to their capacities, because state
itself cannot do anything unless everyone realizes his own responsibility. As
a result, we see that children are dealt according to justice; one of the basic
principles of Islam, and they are supervised by their guardians who are

liable to the law and judiciary. Moreover, the historical rules applied by the
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Islamic State on the rights of children and prevention of their abuse were
beneficial as discussed in the research. So, the research could not find any
gap in Islamic Law regarding prevention of abuse against children. Here, it
is required to realize that customary practices in different Muslim
communities may contradict Islamic Law on the topic in hand. So,
differentiating between practices of Muslim communities and pure Islamic

Law is utmost necessary.

As for Pakistan, it is good to have laws on the child right, especially after
the ratification of the international documents but more laws are need of
the time. Moreover, enforcement of the available laws and mechanisms 1s
very poor. However, the presence of the organizations which work for the
betterment of child rights and prevention of child abuse or work for the
purpose of their rehabilitation in Pakistan is highly encouraged. Moreover,
Pakistan should consider the Islamic Law while making and enforcing any
law. Finally, three methods are obligatory for prevention of the child abuse;
one is the preventive measures including the legislation to avoid the abuse,
second is provision of uncomplicated complaint procedures after the

incidence of abuse happens and third is to punish the culprits.
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RECOMMENDATIONS

The thesis contributes with the following recommendation:

States’ have the fundamental and significant character in prevention of child
abuse. It is a known fact that most of the countries face bad situation of
their economy. Even then, the states’ have to provide the society the best
policies such as financial help to needy children, obviously, according to
available resources of state time to time. Training of such children with
different tasks and skills is also necessary for children to be constant in
future. These programs help the country as well in breaking the poverty

circle.

Moreover, educating and conscious rising programs with regard to topic in
hand may benefit the society as a whole. Here, the people must be guided

not to abuse children and not let others to abuse them.

Furthermore, teachers, scholars and media of the society are urged not to
forget their influential role in spreading the ethics and morality among the

people. This will protect the children.

Besides all this, the critical is that the parents must live with their children

with good behavior and to bring them up at their own. In fact, letting them
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with the mercy of others enhances the possibility of their abuse of all kinds.

Otherwise, counseling of the parents becomes significant.

Specifically talking about Muslim states, they have to keep in view and
implement the Islamic Law and its mechanism on the topic in hand. Here,
Islamic Law may be based on maslabah and objectives namely, preservation
of religion (Islam), person, progeny, intellect and property, especially,
where the classical law is silent because many issues are new where the
maslabah and objectives taken from the teaching of Shariah may work.
Moreover, Islamic International Documents are also useful in this regard.

Same should be the case while ratifying the international instruments.

After knowing the flaws of the mechanism of International Law as proved
by the study, there is an extra role of the Muslim states. They are
encouraged to participate in the international forums on child rights and
introduce mechanism of Islam for child protection. This is very significant
to make the world fit for children. Role of OIC may help in this regard

because it has its own CRCI.

Moreover, the non Muslim international states are encouraged to seek help

from Islamic Law mechanism to protect the children, as the study discussed;
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which is also available in existing Islamic international instruments

regarding child rights and prevention of their abuse.

States are under obligation to fill flaws and gaps in their necessary
legislation on the topic in hand. In this process, it is notable that complaints
procedures be clear for everyone. This will help the children and the one
who knows the abuse event to complain at the spot. Finally, the Law must

decide harsh punishments for the culprits of child abuse.
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