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ABSTRACT

Recovery of debts is one ol the biggest problems tor

financial institutions. Thls research has paved the way for

successful recovery according to the rules of shariah. lt is

recommended that all defaulters are not willfut defaulters.

The person who is in default due to poor condition must not

be treated as willful defaulter and nothing can be imposed as

penalty to compensate financial institution upon the

customer who has committed default. powers of banking

court are tilted in favor of banks and courts have no powers

to facilitate the customer under the cover of law. All the

provisions of this ordinance must be stricfly adhered and

followed by the courts in order to decide the cases in

minimum time period. There should be discretionary ample

powers with banking court to secure ends of justice.
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I
TIIESIS STATEMENT

The issue of recovery of debts is important in financial institutions, the law relating to

recovery of debts "The Financial Institutions (Recovery of Finances) Ordinance, 2001"1

has many legal lacunae, some of its provisions are inconsistent with Islamic law, hence

it requires thorough review and examination from both Shariah and legal perspective.

TNTRODUCTION

Banks and financial institutions play a vital role in the economy of a country. The issue

of recovery of debts is very important in the business of financial institutions. The

current law relating to the issue of recovery of loans and debts is "The Financial

Institutions @ecovery of Finances) Ordinance, 2001." The law was promulgated for

ensuring speedy and successful recovery of debts from debtors. It is a debate that this law

has many legal lacunae some of them I would like to mention here as example.

. Firstly, section l5 of the ordinance was declared null and void by the

Lahore High Court', it *as mandatory that some of its sub-sections

were to be read with section l-9; now there"is no-judgment-for seciion

19.

. Sub- clause B, C of Sub-section 4 of section l0 is repeated and

same.3

Section l0 states that where application for leave to defend is rejected

or where defendant fails to fulfill the conditions attached to the grant

of leave to defend, the banking court shall forthwith proceed to pass

'oRDtmnrucE No. xLVt of 2001 at 30-09-2001.

'zoog cr-o zsz
3 Section 10 of The Financial Instjrutions (Recovery of Finances) Ordinance, 2001.



judgment and decree in favor of the plaintiff against the defendant.a

This is clear violation of Right of fair trial which has been guaranteed

under the Constitution of Pakistan.s

The world "shall" has been used"for everything to be done but there is

no penal clause for the person who will not abide by it because coutts

held that every 'shall' is not binding and mandatory.6

This law was made for speedy recovery of,finances, section l3 of the

ordinance states that court shall dispose of the case after granting

leave to defend in ninety days but the whole ordinance is silent about

time frame when application for leave to defend is reiected.i

In the third chapter of this dissertation, these lacunae shall be analyzed in the

light of principals of law and recommendations shall be given in this behalf.Pakistan is

one of those countries which have taken major steps towards the Islarnization of their

legal system particularly in economic and financial sector. The rnost irnpofiant tneasures

taken for Islamization in Pakistan are as follows:

state religion.8

conformity with injunctions of Islam as laid down in the Holly Quran and

Sunnah.e

o 
rbid

t Article 10 A of The Constitution of Pakistan, 1973.

'2004 cLD s17 (DB) P.820 B
7 

Section 13 ibid
8 Article 2 of the Constirution of Pakisan, 1973.
e Article 227 of he Constitution of Pakisan.
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I

Shariat Court(F.S.C)10 was taken plaace.

Usury and banking interest have been included in definition of Riba which is war

against Allafr and His prophet (P.B.U.H) as declared in The Holy Quran in these

words It was held by the Shariah appetlate bench of Supreme Court of Pakistanlr

while discussing the following verse of The Holy Quran "O ye who believe! Observe

your duty to Allah, and give up what remainth (due to you) from usury if you are true

believers and if ye do not, then be wamed of war (against you) from Allah and His

Messenger. And if ye repent then ye have your principat (without interest) wrong not

and ye shall not be wronged."l2

9t*tsir crr :.r- rllti rrriiE I oF O+y i*s 0t gjl crr 6ii rr t3-1i3 airr rj,1r r*ii oJr r*ji r;

.63drk yr o.rliii, iilr.ri ,-y1ni*tr rii ot-r

As a result of above mentioned historical steps which were taken for lslamization

of our system, there is desperate need to make our financial system according to

Islamic law particularly the law relating to procedure of recovery of debts owing to

its enormous importance in banking system. On the other hand, it is essential

requirement to eliminate legal lacunae and allcontradictions from the law relating to

recovery of debts named as" The financial institution (recovery of finances)

ordinance, 200l".Some of the provisions of the ordinance are inconsistent with

t0 Eighth Amendment io the Coostitution of Pakistan,l973 (Gazene o[ Pakisran. extraordtnary,I I 'r'
November,1985).
t1 PLD 2000 SC 225.Tltts case has been remanded in Federal Shariat Court for retrial and pending
s till.
t'Al 

Baqara verse no z78,27g,THE GLORIOUS QURAN TEXT AND TRANSLATION,ISLAMIC

RESEARCH INSTITUTE,INTERNATIONAL ISLAMIC UNIVERSITY ISLAMABAD,YeaT not Known.



lslamic law I would like to mention

Shariah point of view.

some issues wlrich nccd cxantinatiort fi'ottt

.!

In Pakistani law every default is willful defaultr3, same procedure for both the

debtors who commits default willfully while having capacity to pay his debt and

the debtor who is in default due to his poor financial condition. Islamic law

prohibits punishment for poor debtor and suggests an extension of time for his

repayment.(-oJ".J. J,! ; Je!; s.cri ulS'..1!l )lo

The issue of liability of guarantor needs comparative study in the light of Shariah

and law.

Section 3 states the duty of customer is to fulfill his obligations to financial

institution, the word " obligation" means in the Ordinance extension of time'in

repayment, renewalof finance and cost of funds which is Ribaand against Islamic

law.l5

STGNIFICANCE OF RESEARCH

The issue of recovery of debts is of . pararnount importance in the businessof banking

and financial institutions because they play a vital role in the economy of a country.

Islamic law has provided the best way for the treatment of debtor for recovery of debts

after the default by the debtor. lslamic law also guides us how to deal with delinquent

debtor and treatment of debtor who is not willful defaulter. The Financial lnstitutions

(Recovery of Finances) Ordinance, 2001 is insufficient law regarding treatment of

delinquent and insolvent debtor. There is need is to make the Ordinance of 2001

tt 
PLD 1964 Peshawar 101

'o Verse no 280 Al Baqara chapter no 2, Al Quran
ls 

Section 2,3. ibid



consistent with Islamic law because it is demand of the Constitution of Pakistan 1973.

There is immense need to eliminate legal lacunae from the Ordinance. There is a great

debate of legal scholars that this law is very harsh and tilted in favor of banks. This

research will make it efficient for successful recovery of debts and will make this law

consistent wilh Islamic law.

STATEMENT OF TTTE RESEARCH PROBLEM

! What are the legal lacunae in the Financial Institutions (Recovery of Finances)

Ordinance,200l?

. [s the Financial Institutions (Recovery of Finances) Ordinance, 2001 consistent

with Islamic law?

r What is the treatment of delinquent debtor in Islamic law and the ordinance?

, What is the treatment of poor debtor in [slamic law and the ordinance?

r What is the solution for making this law effective and complaint with Islamic

law?

TIYPOTHESIS

Ordinance, 2001" and this law is consistent with [slamic law.

Finances) Ordinance, 2001" and this law is entirely inconsistent with Islamic law.

consistent with Islamic law.



LITERATURE REVIEW

The debate over the issue of recovery of debts is not new. Many Shariah scholars

and legal researchers have written much about in different aspects of this topic

because it is issue of paramount importance in the field of financial institutions

because recovery always has been an issue of great importance when we talk about

the Islamization of our financial system in order to make it according to injunctions of

Islam as laid down in the Holy Quran and Sunnah. There is a research gap which I

want to fill up is that no one has done work on the issue of recovery from Shariah and

legal perspective. This research shall make this law in consistent with Islamic law and

shall make it effective for successful recovery after elimination of legal lacunae from

this Ordinance.

(Recovery of FinanceslO.l,1ir.oz00 t,'l

The current law for recovery of debts in Pakistan is "The Financial Institutions

(Recovery of Finances) Ordinance,2O0L This law was promutgated on 30'h of

august 2001 and this law repealed previous law named "The Banking

Companies (Recovery of Loans, Advances, Credits and Finances) Act 1997*.

The writer of this article made comparative study of both the laws and pointed

out legal lacunae in previous law for which new law was needed to be

promulgated for speedy, efficient and successful recovery of debts The

16 Khwaia Ahnad Hosain, "Financial lnstitutions(recovery of finances)ordinance, 2001 ",CLD \rol.:3
(2002),8-14.



writer holds opinion that the Act of 1997 was denounced as a draconian law

having many legal lacunae. It was hoped that new law would ensure quick

recovery of debts. The Ordinance of 2001 does contain some provisions which

are harsh for customers and, in particular, for judgment debtors.

There is still room to work upon current law of recovery for elimination of

legal lacunae from it and for making this law efficient for successful recovery.

Saalim Salam Ansari wrote an article named "Financial Institutions

(Recovery of Finances) Ordinance,200l." A critical study.lT

In this article, the writer discussed this ordinance critically and pointed out

many legal lacunae and serious contradictions from the ordinance. The writer

made the iegal study of the ordinance. He neglected the aspect of Islamic law.

In the end of all discussion the writer suggested the re-promulgation of said

ordinance with modifications.

M.M. Malik advocate wrote an article on the topic'6Banking Courts and

Recovery of Loans."18

The-writer of this anicie h-olds opinion that the-special lbw for speedy

recovery of loans is tilted against the bank defaulters. He also pointed out

some points which are against the spirit of law. The wr:iter threw light on the

issue of.auction and highlighted its problems which are faced during the

auction proceeding.

r7 Saalim Salam Ansari, "Financial Institutioos (recovery o[ Enances) ordioance,200l", CLD.:
vol.3(2002),30-32.

'8M.M.MalikAdvocate,"Baokingcourtsandlecoveryofloans", CLD.:vol.3 (2001)15-18.



"Qorz Na Dahindgi K Masail Or Inka Shari Hal "This research was

published in regt+ll

This article points out that both the solvent and insolvent debtor are being

treated in the same manner which is against the spirit of Islamic law. There

must be different treatment for solvent and insolvent debtor. This article

throws light on the reasons for default of payment of debts. It is also

suggested that how to avoid default of debts. This article also tells us the

different treatment for solvent and. insolvent debtor along with some

recommendations in this regard.

" Ghair Soodi Bank Kori Mutailqa Fiqhi Masail Ki Tehqiq or Ishkalat Ka

Jaezr" written by Mufti Muhammad Taqi Usmani20

ln the above mentioned book, the writer responded after a fatwa was

brought before the people in support of illegitimacy of Islamic banking .The

writer replied all objections relating to Islamic banking in detail supporting his

arguments from the Quran, Suinat and bobks of classical lit'erature of -fiqh

from different schools of Islamic law. He has devoted one chapter of his book

on the topic of compulsory charity which is awarded to debtor through his

own statement in case of willful delay in paying off his debt. He argued the

legitimacy of compulsory charity and held opinion that it is best option for

successful recovery in Islamic law till now. He holds opinion that there are

re Research council o[al Madina Islamic research center, "Qoqro Dahindgi k Maui/ or Inka Shai Ha/"
Al BayaaT /6 (2013),288-300.
4 Mufti Muhammad Taqi Usmani, Gber roodi bankai nnta/eqafqhohi naial ki rehqeqor i.chkalar kn jncia
(Karachi: Quranic srudies pubLishers, 2009), 280.



ceftain conditions for legitimacy of compulsory charity, firstly, the delay in

payment by debtor must be willful not because of genuinely inability to pay

offdebt. Secondly, the amount received in case of compulsory charity must be

spent for charitable purpose under the supervision of Shariah supervisory

board of that bank. The bank cannot use that amount for its own purpose at

any cost.

"Door E Hazar K Mali Muamtat Ka Shari Hukam" this book is written

by Hafiz Zulafqar Ali 2r

This book is worth reading for a student who wants to know about modern

Islamic commercial law. The writer very beautifully discussed very important

issues of modern commercial problems and application of [slamic law"to

them. He devoted last chapter of his book relating to my topic which is

recovery of debts. He, on his first instance, laid stress on paying off debt by

debtor according to his promise which he made with creditor. Secondly, the

writer quoted many Hadiths in the support of argument that demanding debt is

not-appreciated by Islamic law. It should be done in desperate need. He also

discussed the hadith of our beloved Holy prophet (PBUH) that all sins will be

forgiven from martyr but not his debts. He threw light on the matter of pledge

in case of debts and its Shariah rutings.

"Understanding Islamic Finance" book written by Muhammad Ayub22

This is book is a thorough study of Islamic finance. The writer elucidated

Islamic finance and proved its need in modern era. One complete chapter of

21 HaEz Zulafiqar Ah, Door e ba{r k nali nrunlat ka thai hnkan (Lahore: Abu Hurera Acadmy,2010

3d Addition),232-240.
2 Muhammad Aynb, Undnrtandinglilanifnance (London: John Wily &Sons, 2007),710.
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his book is related to my topic which is chapter no.7. In this chapter, the writer

liscussed the issue of debts and loan in detail. He stated basic guidelines for

debtor and for creditor in the light of the Quran and Sunnaft. He also

discussed the issue of remitting apart of loan and payment. He threw light on

the issue of penalty on default in paying off debt and the issue of insolvency

of debtor. He also discussed the issues of time value of money in debts and

loans, gracious payment of debt, assignmell of debt, guarantee in debts and

pledge in debts lastly explained the issue of sale of debt. It was a broader

study on the issue of debts as far as my topic is concerned it is a specific area

which deals with solvent debtor and insolvent debtor in the light of Shariah

and law. There is need to work upon this topic more.

A.A.O.I.F.I ShariahStandards23

Accounting and AuditingOrganization for lslamic Financial Institutions is the

organization which has made forty nine standards on different issues of

Shariah in lslamic banking. Standard no.3 deals with reatment of delinquent

- debtor; the iSsue of punistffient- in the shap-e of rir'bney in base ilf default and

non-material punishmerit in case of default has Leen discussed in detail with

arguments from the Quran and Sunnah.Standard no. 43, on the other hand,

deals with insolvent debtor with arguments supported by the Quran and

Sunnahon the issue of restriction on insolvent debtor and sale of properties of

him after being declared insolvent by the court. Pakistani law for recovery of

23 
Shariah Standards. Accounting and Auditing Organization for lslamic Financial lnstititions,l42g

H, 2008 A.D
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debts has same procedure for delinquent and insolvent debtor. There must be

separate procedure for treatment of the both.

OBJECTIVES OF RESEARCH

. This research will pave the way for elimination of legal lacunae and loopholes

from "The Financial Institutions (Recovery of Finantes) Ordinance, 2001."

Which are being exploited by parties, creditors and debtors, for their ill benefits.

. Thiq study will point out legal lacunae and contradictions from "The Financial

Institutions (Recovery of Finances) Ordinance, 2001 .

r This research will point out contradictions of this law which are inconsistent with

lslamic law.

This study will be helpful in making this law fully consistent with lslamic law.

This study will ensure the efficient, prompt and successful recovery procedure for

the recovery ofdebts at the end ofthis research.

RESEARCH METHODOLOGY

This research will be descriptive in nature. It will be analyical and comparative

study of Pakistani law in Shariah perspective. The primary sources of Islamic law

will be consulted along with the books of classical literature of Fiqh of different

schools of Islamic law. Secondary sources such as books, articles, statues, case

laws and joumals of western and Muslim writers would be used in this research.

Opinion ofjurists and eminent scholars will be used in this research. lwillrely on

library materialas well as internet will also be used for the collection of data. The

study is supposed to consist of four main chapters with the conclusions and

recommendations at the end

11



CHAPTER -I

Introduction to Recovery of Debts

1.1. Introduction

The ;ourpose of enacting law is to regulate the society and law recognizes rights and

duties of everyone who is living in that politically organized society which is called state

or country in this modern age. Banks and financial institutions play a vital role in the

economy of a country. The issue of recovery of debts is very important in the business of

banks and financial institutions. In this dissertation, the recovery procedure of debts

under "The Financial Institutions (Recovery of Financdi) Ordinance 200l" will be

analyzed and studied from legal and Shariah perspective. The area of my research shall

be confined to the FIO 2001, the recovery of debts of individuals and other'legal entities

under other laws will not be brought under discussion.

ln case of default the financial institutions first try to recover the outstanding

loan/finances without inlerventi3l-of thl court. In this_r.g1r1, in t!: b:gi11i_nq theV first

issue letters and legal notices for payment. Further financial institutions put pressure on

the defaulters through visits/follow up by their recovery agents. Meanwhile the parries

may at any time try to negotiate and make settlement and they niay do this in any

manner that they want to resolve their dispute.2o lf after using all said means the

financial institutions fail to recover their amounts, then they have to go to,banking courts

where they file a suit for recovery against the defaulter under "The Financial lnstitutions

(Recovery of Finances) Ordinance 2001" (FIO 2001). This law was promulgated for the

'o Roger Mason, The Complete Guide to Debt Recovery (London:Thorogood Publishers

1td.,2006),8
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successful recovery of debts from defaulters. It provides summery procedure for banking

court to decide the cases within short time period of ninety days after granting leave to

defend to defendant. This law has many legal lacunae and some of its provisions are

inconsistent with Shmiah. This research will pave the way to eliminate the legal lacunae

and loopholes which are being exploited by the parties(debtors and creditors) and point

out provisions which are inconsistent with Shariah.

1.2. Brief llistory of Recovery laws in Pakistan

There was no special law for recovery of debts for banks and finantional institutions

afterthe creation of pakistan. They used to use the forum of civil coufts under The Code

of Civil Procedure, 1908 for recovery of defaulted debts and settlement of disputes with

their customers where they were treated as ordinary litigants. No special privilege was

attached to them. A lengthy procedure was required to redress their grievances in

recovery proceedings. A long time was required to decide the recovery cases. In this

way, the defaulters used to get their ill benefits by procrastinating the process ofl law. It

was difficult for banks to attain justice in a short time2s.

The first special law was made in this regard for speedy disposal of disputes of

banking companies with their customers, Banking companies (Recovery of loans)

Ordinance 1978 was promulgated, which was further re-enacted with certain

modifications and repealed ordinance came into force on 27th of March, lg7g.lt was first

time, special banking court was established to decide the cases. This law was followed by

Banking Tribunals Ordinance 1984. Further development was made on 2nd of June 1997

" shahid lkram Siddiqi,Practical Approach To The Banking Laws in Pakistan(Lahore;Kashif Law
Book House,Year not Known)
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when Banking Companies (Recovery of loans, Advances, Credits and Finances) Act

1997 was promulgated. This law was repealed and new law was promulgated on 30th of

August 2001 "The Financial lnstitutions (Recovery of Finances) Ordinance 2001."

Special banking court has been established and summary procedure has been adopted

under this law to decide the cases in ninety days after granting leave to defend to

defendant. Many taws deal with the proiedure of recovery of debts in Pakistan, civil

courts have powers to entertain suits for recovery under section 9 of C.P.C 1908. The

procedure ofrecovery ofarrears ofland revenue has been prescribed under section 80 to

90 of The West Pakistah Land Revenue Act, 1967. Order xxxvii (37) of C.P.C deals the

procedure of recovery of debts created under negotiable instruments. My area of study is

the present law which provides,special procedure for banks and financial institutions for

recovery of debts "The Financial Institutions (Recovery of Finances) Ordinance 2001 ."

1.3. Some Terms Defined in the Light of Law

1.3.1. What is Loan

p,t4c_k's Law d_ic-tionary def,irrgs lo,an in thpse words 'lloan is an act of lending;.a grant of

something for temporary use, a sum of money lent at interest"26. Loan has been defined

in another way in these words as "Money advanced to a borrower, to be repaid at a later

date, usually wilh interest"27. "The act of giving money, property or other material goods

to another party in exchange for future repayment of the principal amount along'with

" Black's Law Dictionary, Ninth Edition,2009 P.1019
27 htto://www.answers.com/tooic/loan (Last visited January 2015)
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interest or other finance charges. A loan may be for a specific, one-time amount or can be

available as open-ended credit up to a specified ceiling amount"28.

Another online dictionary defined loan that "An amount of money that is given to

sorneone for a period of time with a promise that it will be paid back"2'. In a case

decided by Lahore High Court the word loan has been defined in these words "tt is not

necessary to constifute a loan that money should be handed over to borrower, money

advanced in past can be a loan"30. [n another case division bench of Lahore High Court

stated that "loan is a sum to be returned after a certain or uncertain period with or without

interest"3l. After studying allthese definitions we can say that toan is related to money

which is mostly giving of money to any person, who is called debtor, for his use to get

benefit from it then giving it back to the real owner of that money who is called creditor.

The contract of loan is restricted to money.

1.3.2. What is Debt

Debt has been defined in Black's Law dictionary in these words "Liability on a claim; a

specific some of money due by agreement or otherwise or a nonmonetarrv thing that one

person owes another such as goods or seryices"32. Online legal dictionary defines debt as

"Money, goods, or services that one party is obtigated to pay to another party"ll. Another

dictionary states debt in these words "Debt includes any liability in respect of any

obligation to repay capital sums by way of annuity. [t also means any pecuniary liability

weather payable presently or in future under a decree or order of civil coun or revenue

" http://www.investopedia .com/termslllloan.asp( Last visited January 2015)

" http://www.merriam-webster.com/dictionary/loan( Last visited January 2015)* pto tgzg Lahore 252

" 2006 PTD 386(DB) P.393
32 

Black's Law Dictionary, Ninth Edition,2009.P.462
33 htto://www.answers.com/topic/loan(Last visited January 2015)
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court"34. Sardar Iqbal while defining legal terms defined debt as "When pecuniary

liability has come intc existence and has been qualified or is capable of quantification on

the basis of an admitted contract or principles embodied in law, a debt come into

existence"35.

ln a case court dsfines debt that "A ftxed and certain obligation to pay money or

some other valuable thing or things either in present or in future is debt"l6. We can say

that debt is a liability which the debtor is bound to discharge by, it might be in terms of

money or to give some service. We can say that debt is a wider term than loan because

loan is specific to obligations relating to money. As a result we can say that every loan is

debt but every debt is not loan because debt is wider term than loan.

1.3.3. The Term'Finance' Defined

The Black's law dictionary defines it "That aspect of business concerned with the

'management of money, credit, banking and investment"3T. The F.I.O. 2001 defines

finance in these words "Finance includes any amount due from customer to a financial

, 
i11_titu!i91un9T u_d_e9rge_p.ls.s-e"9 by civil c-ou{ oI 1l lwa1d-by y a1b!t1gl_o! 3ly 9l!er

facility availed by a customer from a financial institution"3s. We can say that finance is

the name of liability which must be discharged by customer according to contact with

financial institution, it is debt upon customer.

il 
P Ramanatha Aiyar's Concise Law Dictionary (Nagpur:Lexis Nexis Butterworths Wadhwa

,20!2l,,327
3s 

Sardar Muhammad lqbal Khan Mokal,Law Terms and phrases(Lahore:Law Publishing Company

,1982129?
tu 

1987 cLc 2536 P.2540 B
37 

Black's Law Dictionary, Ninth Edition,2009.P.706
38 Section 2(d), of Financial lnstitutions (Recovery of Finances) Ordinance, 2O0l xLV of 2001.(

Fto,2001l
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1.3.4. The Term 'Obligation' Defined

The term obligation defined.in a case in these words "This obligation would mean only

an obligation vis-d-vis the "finance" and nothing more"3e. Under FIO, 2001 obligation is

restricted to pay off the finance to financial institution according to contract. We can say

that obligation is also the other name of debt rvithin the meaning urrder F.l.O, 2001.

1.4. The Term Creditor and Financial Institution

The term creditor and Financial tnstitution are considered to be synonyms in this

dissertdtion. Creditor is defined ih these words "Creditor is one to whom a debt is owed;

one who gives credit for money or goods."4o Financial institution is defined in the

Ordinance in these words "Any company whether incorporated within or outside Pakistan

which transacts the business of banking or any associated or ancillary business in

Pakistan through its branches within or outside Pakistan and includes a govemment

savings bank, but excludes the State Bank of Pakistan, a modaraba or modarha

management company, leasing company, investment bank, venture capital company,

financiqg _cemp-auy, unit tru-st or mutual-.fund*of any kind and credit or investment

institution, corporation or company; and any company authorized by law to carry on any

similar business as the Federal Government may by notification in the official gazette

speciff"al. Financial institutions act as creditor when a debt is owed to them after they

have advanced finance or when they institute a suit iri the Banking Court for recovery of

loan when a customer defaults in discharge of his obligations relating to finance under the

Financial lnstitutions (Recovery of Finances) Ordinance, 2001.

t'2003 
cLD 1oo7

4 
Black's Law Dictionary, Ninth Edition,2OO9.P.424

a1 
Section 2(a) of FlO, 2001
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1.5. The Term Debtor Includes Borrower and Customer

The term borrower and customer can be called debtor because debtor is broader term than

these two. "Borrower is a person or entity to whom money or something else is tent"a2. In

F.l.O customer has been defined as "Customer means a person to whom, finance has

been extended by a Financial Institution and includes a person on whose behalf a

guarantee or letter of credit has been issued by a Financial lnstitution as well as a surety

or an indemnifier"43.

"Debtor is a person who owes an obligation to another; obligation to pay

money"44. tn the light of these definitions, we can say that customer becomes debtor and

financial institution becomes creditor after taking finance from financial institution.

Under F.l.O, the only parties to a suit in banking couft are customer and financial

institution.

1.6. The Term Debt Includes Loan, Obligation and Finance

After studying the above all definitions we can conclude that Debt is a wider term which

i.n_cludes loan, obligation and finance..The area of our study-is specified on the recovery

procedure by the financial institutions under The F.I.O.2001. We shall not discus

recovery of personal debts by individuals.

o2 
Black's Law Dictionary, Ninth Edition,2009.P.209

o'Section 
2(c) of FlO, 2001

4 
Black's Law Dictionary, Ninth Edition,2009.P.464
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1.7. The Term Default and Willful Default Defined

"Default is the faiture to fulfill contractual obligation."as Peshawar High Court defined

default while saying " I would like to pursue the discussion little further to show that the

term default means willful default. The word "default" has not been defined in'the

ordinance and we have therefore to fall back on dictionary meanings of this word. It is

held that default means willfuldefault and not one which may have been unavoidable."a6

1.8. Qaraz (&i) and Dayn (cr) in The light of Shariah

In order to know about these two terms in the light of Shariah, we firstly know about

their literal meaning, secondly we shall see that in what sense these two words have been

used in The Holy Quran and in the literature of Hadith and lastly it will be known that

how these words have been discussed in the literature of classical Fiqh by our jurists.

1.8.1. Literal Meaning of Dayn and Qaraz

Arabic language dictionary Al Sihaa ( C'-' lt) defines that"Qaraz (LtrJ) is giving of

some Maal(dr-)@roperty) to others which can be demanded back."47 It defined Dayn as

"Dayn (ru.r) plural of it is Dyoun(ts-*), I gave loan to someone who after taking it became

Madeen (cr::.)and the person who gives Dayn is called Daayin(ci1,)."as Another

dictionary defines these words "Al Qaraz (crJrll) is providing something from Maal

(&)(property) which can be asked to be returned."ae

o5 
Black's Law Dictionary,"Ninth Edition,2009 P.480

ot 
PLD 1964 Peshawar 101

o7 
Abi Nasarlbrahim Bin Hammad Al-Johari, Al Sihao(Beruit:Darul Fikar,1998)1" addition Vol-

1,P.861
48 

tbid vol-2 p.1555
ot Mohibu din Muh-ammad Murtaza Al Hussaini, Tooj Ut tJroos Min Jowohir ol Qomoos
(Beruit: Darul rikar, t9'ga) Vol-10,p. 137.
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"Al-Dayn luJill) for whiclr there is ceftain time limit , Al- Dayn al-sahii which

does not lose its legal value unless it is retume d by Madyoon(t-tlu)(debtor)'or when

dayain (creditor) absolve Maidyoun (debtor) of his liability and Al- Qaraz 1"r--,rlt) for

which there is no specified time limit."s0 Another dictionary named Tehzeebul Sihaa

(Ct-' tt l.J:O defines itas"Qaraz (.trj) is to make separate, which is given to a person

to be denianded back."Sl And defined dayn as "Al- Dayn(a!\ is a singular of Al-

Dayoon(ostJl), when a person buys something( to pay price) with a specific time then

he(buyer) becomes Madyoon(ttlr.) (debtor). When a person takes loan then he becomes

Madyoon(ttau) (debtor)."s2 In the light of these definitions we can say that in literal

terms Qaraz is related to money and Dayn is name of obligation which can be in the

shape of paying money. These were Arabic languagetictionaries from where we can

understand that Dayn is a broader term which includes Qaraz in itself.

Now, we see that how these two words have been explained and translated in these

dictionaries, an Arabic to English dictionary says"Dayn (r-*,) to be debtor, owe money;

obligation in money, ale he dain(t$lql') He who owes money (debtor)s3". On the other

hand it defined Qaraz as " Qaraz means to cut; lend money, istiqraz (rlblJiLl) try to

make loan,borrow money."s4 Another [slamic legal dictionary states that"Dayn (rr:) is

'o tbid vol-t2 p.zta
s'Mahmood 

Bin Ahamad Al-zanjani, Tehzeebu Al-Sihoo (Dar Ul Muaarif: Egypt, year not wrinen)
Vol-1p.439.
t'rbid vol-2 p.834,835
s3 

A Learner's ARABIC -ENGLISH Dictionary, F.Steingass (Librairie Du Liban:Beruit,1972)P.381
to rbid P.829



debt; liability; obligation is called debt."55 While it defined Qaraz that "Qaraz means

Loan56". "Dana (oh) means to lend, to give a loan; dayaan is debt."57

"Qoraza (.ry)means to cut and Qaraz (,*j )means loan.58" Now we are going

to consult another Arabic to English dictionary which is regarded as authority by

scholars in this regard, the word Dayn has been defined that l+ lil means he took or

receivedaloanor hedemanded loan.L,rur:means,A debt: Suchas the priceofathing

sold by which the purchaser is under an obligation to pay. In the language of law but not

in the proper language dayn ($) is also applied to a debt incurred but a thing taking

unjustly, injuriously or by violence and is also signifies anything that is not present

meaning that anything to be paid or done at a future time."5e Qaraz has been defined in

these words " r.:jl means he gave him or granted him loan, trj means to cut, clJl

'r,-aJilmsan5 he gave or lent him the property to demand its return60".

The study of said definitions informs that Qaraz is a type of Dayn which is broader

term having vast meanings, we can also say that Qaraz can be translated into English

with the wor! of loa: 
:"d 

Dayn can be translated into the w-ord of debt, as we .119'_.1

from above mentioneci dictionaries.

1.8.2. Legal Meaning of Dayn and Qaraz

Now we see these terms in the Quranand in the Sunnah of the Holy Prophet(P.B.U.H),

The Quran says " Cp -llk d- i1r-: r.1dF 0S-i t^" eUJt 6Sli Jl ucJ Os g Li ,But if they

* Modern Dictionary Arabic to English,Elias A. Elias(Elias Modern Press:Cairo,1954)7'h Edition

P.229
tt tbid p.s35
t' 

AL-FARAI D Arabic English Dictionary(CATHOLIC PRESS:Beruit, t9641P.224
tt rbid P.598
t'ARABtc-ENGLtsH LExtcoN, Edward William Lane(London:WlLL|AMs AND NoRGATE,1853)Vol-

1,p.943,944
50 

lbid vol-2,P.2515
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leave a child Ye get a forth; after payment of tegacies and debts"6l here debt has been

defined as liability upon him and the word debt has been used in the translation of dayn

(.rt).

Two dimensions of debt has been discussed in following Hadiths as under, one is

debt regarding to Allah and second is debt which relates to persons. In first sense Hadith

was narrated by Hazrat Ali bin Abbas (May Allah be please with him) that "A person

came to the Holy Prophet and asked that his mother died in a condition in which she

was under a debt of observing fasts of one month, can I observe fasts on behalf of my

mother to remove my mother's liability? The Holy Prophet replied that yes you can do

so, ( .,r:+ Ol ,j-l ,!l dxJ) Debts regarding the matters of Allah needs to be discharged."62

This hadith was about debts and liabilities regarding the matters of Allah in a broader

perspective.

In another hadith, we can understand the word of dayn has been used in the same

meaning as monetary liability regarding the matters of other persons. It is reported by

Abu Salma Bin Abdul Rehman that the Holy Prophet (P.B.U.H) refused to say funeral

prayer of every person who died under the liability of.ciebt to be paid by him, One day

the Holy prophet (P.B.U.H) came to say funeral prayer of a person and asked that had

he under debt to be paid, the people replied yes he was under debt of two dirham.s then

the Holy prophet (P.B.U.H) refused to do so, upon that Hazrat Abu Qatada Ansari (May

Allah be please with him) owed the liability upon him then the Holy prophet (P.B.U.H)

t'Al-Nisa 4lL2The Holy Qaran Translation and Commentary by Abdullah Yusaf

Ali(lslamabad;Dawa Acadmy,lnternational lslamic university lslamabad)
t' Muhammad Bin lsmail Bukhari, Al Jomo Al Sohii Bukhori(Beruit:Dor Tuqu Nojot,t422 Hijri)Vol-
3 Hadith number 1953

22



said his funeral prayer.6l Allama Tibri defines Qaraz that it means when a person gives

in possession of another person his property so that he would be returned in original

shape when demanded back.a

After above study we can conclude that debt is very broader term which can be

used forevery kind of liability likewise we see in first reported hadith it was used forthe

obligation as creation of Allah in the form of lbadat, there was no any kind of monetary

liability but in second reported hadith this concept was elaborated that after taking the

liability of dead manHazratAbu Qatada (May Allah be please with him) became debtor

though he did not personally take that loan from creditor but after taking liability upon

him he became debtor. In the literature of our classical fiqh these terms have been

discussed regarding their status in Islamic law and rules have been discussed for their

regulation.

Allama tbne Abadin Shami says "Loan is a thing which is given and it can be

demanded back, specific time for repayment is compulsory in all 6jp (debts) but it

cannot be made in a contract of rrj (loan). He further added that loan is a type of

debt."65 lmam kasani who is a prominent jurist from Hanafi school of Islamic law,

defined it "literal meaning of loan is making a thing separate from other thing, we say it a

contact of loan in which a certain amount of money is separated and given it to debtor

after an agreement with him66". Anotherjurist lbne Nujaam defines dayaan in his book in

these word5 "g,.r:.ll (debt) consists of properly (du) as liability upon a person which is

utlbid Hadith number 2295
* 

Abi Jaffa, muhammad Bin Jarrer Tibri,Jamaeul Biyaan En Taweel Ayatul Quran(Beirut:Darul
Fikar, 1988)Vol.2, p.592
* 

Muhammad Amin Bin Omar Bin Abdul Aziz Abidin Al Hanfi,Radul Muhtaar ala

aldurelMukhtaar(Beruit:Darul Ahya Turaath al Arabi,1998)Yol-7,P.292,293.
6 Alao Din Abubakar masood al Kasani,Eod oy Wosonay Fi Torteebisharoy(Beruit:Dar Ul kutab
llmia, 1982),Vol.7 p.394

23



created by contact of loan or as compensation (after destroying) or as any other way.67"

During the proceedings court defined Islamic concept of loan in these words "A loan is

not a business transaction but is a form of sadaqa or charitable transaction and the money

returned must be the same as the money given."68 The last definition clearly states that

debt can be created by a contact of loan and som6 other ways to create a debt which is a

liability upon a person to discharge it.

1.8.3. Difference in Qaraz and Dayn

I

In law loan is purely a transaction which is related to money but debt refors to any

t'

liability which might be in shape of money or services. On the other hand Sheikh

Wahbatu Zuhali differentiated between Qaraz and Dayn while saying that Dayn is

broader term than Qaraz and Qaraz is a type of Dayn. Dayn is liability upon a person

which might be in terms of money as price of purchased asset, rent of the house, giving

back of loan ani may be compensation at the time of making loss. Another aspect of

Dayn is liability other than money like to offer prayer'and observe fast. A debt can be

created by a contract like contact of sale, contract of loan or created by legal _cap_acity of a

person in Islamic law to obey the orders of Allah.

On the other hand, Loan is a specifrc contract to repay the same property.6e In the

end, we can say that Dayn is equdl to English word debt which has certain time limit in

Shariah, is related to liabilities in the shape of money or other services while Qaraz is

equal to loan which has no certain time limit, is specifically related to money to be repaid

u' 
Zainu Din Bin lbrahim lbne Nujaam, Al Ashboho wo Nozair(Beruit:Darul Kutub llmia,1419

Hijri)Vol-1,P.354.* 
2oo1 MLD 1351 P.1388 M

ut Whbatu Zuhali, Al Muamlot Al Molia Al Muosro(Beirut: Darul Fikar,2002)P.190,191
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to creditor. Debt is a broader term which includes loan in it. In our study finances are

debt, it has ceriain date upon which it becomes due upon debtor to pay to creditor.

I.9. BASIC GUIDELINES OF STIARIAH FOR DEBTOR AND CR-EDITOR

The first and foremost commandment for debtor is to pay off his debt abiding by his

promiseTowhich he made with creditor. Second principle is the saying of the Holy Prophet

(PBUH) "Procrastination in payment by debtor who is capable of paying is unjust X ,Jl"

d.E sjill)."7l According to another saying "The debtor who is able to pay but does not

repay the debt, he can be arrested and embarrassed. -72 7nQy, su-.p cl-r.*trll # )

The Holy Quran encourages creditors to give more time for payment by saying

that "And if the debtor is in straitdned circumstances, then (let there be) postponement to

the time of ease". (6J,"J. Jl 6J!:i 6J."c-e: ulS u!l)i3 The Holy prophet (P.B.U.H) said that

"Allah has granted mercy upon the person who is kind when he sales, purchases and

while demanding his right.(.,.:slli!j 6:,i.'ll llil tt+ lrl l-' '\'r il pJ )74 [n case of debt

with a settled due date, creditor cannot ask for early payment so long as the debtor does

not iranigresJthJiiirms ano conaitions.r Ao*euei irirriiiioito, is notlnciiniJ io giri

more time for payment ,he cannot be compelled to do so and the debtor would then be

required to pay one way or another. A number of instances in the early history of Islam

10 Al-Quran 17t34
7r Muhammad Bin Ismail Bukhari, Al jamy Al Sali Translated by Qari Muhammad Adil,Kitab Fil
Ista{raz Wa Ada Al Dayoun Wal Hajar Wal Taflees Bab Matlul Ghani Zulmun &ahore: Deni
Kutab Khana ,1977)
" Ibid bab Li Sahibul Haq Muqal.
73 Al-Quran2/280
7o Muhammad Bin Ismail Bukhari,Al Sahi Al Jamy Al Bukhari, Kitabul Bayu Bab Al Sahoola
Wal Samaha Fi Al Shira Wal Bay Wa Man Taba Haqahyu Fa Yatlubuhu Fil Afaf( AI Ridh: Dar
UL Salam Linashar WalTizeh,l999)
75Abu Muhammad Ali bin Ahmad lbn E Hazm, At Muhatla Bil Asaar (Beirut: Darul Kitabul
Ilmia, 1988) Vol.6 Page 353.
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lead us to the point that even a destitute debtor is not entitled to be given more time as his

right.76 He will not be remitted of the payment of debt and whatever he earns over and

above his normal food needs should go towards repayment of debt.7? We can say that

debtor is ordered to pay his debt and creditor should extend the time for payment if

debtor is in difficulty.

1.10. Conclusion

The above discussion leads us on a point that we can use the word debt to translate

Arabic word Dayn(L,J.r) and loan can be used to translate Qaraz (d"j). We firstly studied

different definitions of debt and loan as literally defined, Secondly we consutted legal

dictionaries and case laws where the superior courts )aborated these words then we came

to the Quran and Sunnalz to know their meanings and lastly we consulted books if

classical/q& literature to know their meanings from where we can conclude that loan is a

type of debt, loan is giving money to another to be demanded back any time because

there can be no specific time limit in loan according to our jurists. On the other hand debt

is bro{e119rm_whr9[ i9 9a]teo obligllo_n 3td !F!!lity, Tlq ygr9{ike finance 1!g _ _

obligation, are called debt in the eye of Islamic law, which have been used in "The

Financial Institutions @ecovery of Finances) Ordinance 2001."A debtor is under a

liability to discharge himself from liability by paying his debt. In the second chapter of

my dissertation I shall analyze "The Financial Institutions (Recovery of Finances)

Ordinance ?001." From legal perspective and in third chapter I shall (tudy it f.o*

Shariah perspective. Then in the end I shallgive recommendations from legal and

shariah perspective to amend this law in order to make speedy and successful recovery.

'u I bid 1988,6,pp.420,421.
7' 

t bid, 1988,6,pp.423,424.

26



CIIAPTER II

Shariah Appraisal of "The Financial Institutions @ecoveqy of Finances)

Ordinance,2001

l.l. Introduction

In the first chapter of this dissertation, the terms Qaraz and Dayn have been discussed,

their meanings from Arabic language dictionaries and their interpretation from shariah

point of view from the books of many jurists of Islamic law. On the other hand, debt and

loan have been discussed, how they are different to each other and how the superior

courts defined these two words. In the end of first chapter, it was concluded that Dayn

can be translated into debt and loan into Qaraz . Debt includes loan in it because it is

broader term than loan, every loan is debt but every debt is not loan. lt is liability of

debtor to pay his debt according to his agreement with creditor. [f a person does not pay

his debt to his creditor then there is specific procedure for recovery under "The Financial

Institutions @ecovery Finances) Ordinance, 200 1."

In this chapter we shall discuss some provisions of this Ordinance in the light of

Shariah in order to know that those provisions are in consistent with Islamic law or not.

The basic objective to write thib dissertation is to make recommendations to make this

Ordinance in accordance with the spirit of Islamic law because it is the requirement of the

Constitution of Pakistan,lgT3 and for this purpose two constitutional institutions have

been made as Federal Shariat Court and Council of Islarnic ldeology. These trvo

institutions are doing their work as assigned by the constitution. In this chapter I shall

discuss three issues in the light of Shariah.

27



i)

ii)

i ii)

Treatment of customer when he is in default in the light of Shariah and law.

The liability of guarantor in the light of Sftariah and law.

Shariah status of cost of Funds.

2.2. Treatment of Customer when he Commits Default to Fulfill his Obligations

2.2.1. Duty of Customer

First of all, according to the provisions of this Ordinance, duty of customer has been

defined in these words "[t shall be the duty of customer to fulfill his obligations to the

financial institutions".T8After the plain study of section 9 of Fl0, 2001 the banking

court is empowered to adjudicate upon the matter, "Where a customer or a financial

institution commits a default in fulfillment of any obligation with regard to any

finance, the financial institution or, as the case may be, the customer, may institute a

suit in the Banking court by presenting a plaint which shall be verified on oath."7e

After institution of plaint by plaintiff in banking court, the defendant is informed

according to.law through summons to defend the suit. "The defendant shall not be

- entitled to defend the suit unless he-obtains-leave form the banking court as-here in-

after provided to defend the same; and, in default of his doing so, the allegations of

the fact in the plaint shall be admitted and the banking court may pass a decree in

lavor of the plaintiff on the basis thereof or such other material as the banking court

may require in the interests ofjustice"sOAfter reading of these two provisions, we can

understand that after institution of suit in banking court, it is compulsory upon

78 
Section3 Clause (1) of F1O,2001

7e 
Section 9 sub-section(1) lbid

80 
Section 10 5ub-Section(1) lbid

t

I
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defendant to get leave to defend the suit because the word "shall' has been used in

the Ordinance which is mandatory in nature.

In a reported case, the court holds opinion in these words "on examining the

scheme of section l0 of F10,2001 it becomes clear that obtaining Ieave to defend is

since qua non or condition precedent to defend a banking suit. The defendant is

obligated to obtain leave to defend without obtaining leave, F10,2001 does not

permit defaulting defendant to contest the claim set up in a banking suit"8.l Another

division Bench of Lahore High Court decided *Stated precisely the summons issued

under the ordinance 2001 in a banking suit, only allow the defendant a lirnited right to

enter the court for seeking its leave to defend the suit. The defendant has not right to

enter the suit it is only on the leave of the court that the defendant gets the right to

enter the suit for its defense."82

Obtaining leave for defendant is compulsory, every defendant is not entitled to

contest the suit without obtaining leave to defend by banking couft. [t is the

discretion of banking court to -grant leave until the satisfaction of the court that

substantial questions of law and facts have been raised in the leave to defend

application.t' Luhor. High Court said that the banking court shall first consider and

decide the leave application filed by the defendant and then proceed to decide the

question of its jurisdiction and the suit in accordance with law.8aAnother division

bench decided that after the institution of suit in banking court, obtaining leave to

" 2013 cLD 423 (DB) P. 430 A

"'zoo7 cLD 492 (DB) P.499 H
tt 

2013 cLD 423(DB) P. 43oB* 
2oo7 cLD 492(DB) P. soo k
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defend the suit is compulsory. It is the discretion of court to decree the suit in favor of

plaintiff upon dismissal of application for leave to defend the suit.ss

In a case, mandatory direction held by division bench that "Where a defendant

fails to fulfill the conditions attached to the grant of leave to defend, thd banking court

shall forth with proceed to pass Judgment and decree in favor of plaintiffagainst the

defendant"86: Another view held by division bench substantiated this view while

saying that "In our humble view, after dismissal of that application of the appellant.

refusing to permit her to defend to suit, trail court was left with no option but to

decree the suit"87. After above discussion we can say that obtaining leave to defend

the suit aftei institution of plaint is compulsory and mandatory in nature and it is

discretion of banking court to grant leave to defend or not. If the defendant fails to

obtain leave.to defend or that application is dismissed by court, then tlie coun rnay

pass a decree in favor of plaintiff against defendant.

The obligation of customer has been defined as "Fufther in fact the word

"obligation' says amounts relating to finance.-Undersection 9 of.the Or:dinance,200l

it is clear that the legislature uses the word "obligation with regard to finince. The

obligation would mean, only an obligation vis-d-vis the finance and nothing more"88.

When a person becomes defaulter and decree is passed against him by a competent

court, then procedure for recovery as defined by Honorable Supreme Court of

Pakistan "lt clearly appears to be that in the event of substantial dispute between the

* 
2oo4 cLo73z (DB) P.7368

t'2003 cLc 16s8 (DB) P. 1665 A
t'2003 

cLD119 (DB) P. 123 A* 
2oo3 cLD 1oo7 P. 1018 B
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2.3.

pafties, the procedure of recovery of amount by way of land revenue arrears would be

available only where the amount claimed was found due, ascertained and determined

by a competent judicial forum."8e We can say that when decree is passed against

debtor by banking court that amount can be recovered as arears of land revenue as it

is held by the Supreme Court of Pakistan.

Treatment of Debtor after Default in the Light oI Shariah

On the other hand, Shariahhas different treatment for debtor against whom amount is

due.The Quranic v61ss 6J.q. J! 6ixi 6.xcai ciS .-ir "And if the debtor is poor, he

must be given respite till he is well off."e0 While elaborating this verse in Dr. Aslam

Khaki case Shariat Appellate Bench of Supreme Court of Pakistan said "However,

if the purchaser has delayed the payment despite his ability to pay, he may be

subjected to different punishment."el In this case the court allowed punishment with

a condition of ability of paying debt otherwise any punishment is not allowed. Now,

we discuss this verse of the Holy Quran, how it is elaborated by scholars of,different

s,chools of thought of,Islamic law then we can-conclude.that this verse is obligatory or

optional for giving time to poor debtor who is not in capacity to pay his debt.

Sayed Ameer Ali says that if debtor is in difficulty, he has time till he is able to

pay debt. According to majority of Jurists this verse is in general sense lor every

debtor when he is in tiouble, then debtor shall have extension of tirne. lf creditor

demands his debt and debtor says thar I am not able to pay it now due to poor

" zo3 cLD 1620 (DB) P.1624 B* 
Verse No 280 Chatper 2 Al Baqara. Al Quran

" PLD 2oO0 Sc 225 this case has been remanded for retrial by Supreme Court.
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condition, that debtor shall not be imprisoned.e2 This point of view holds soft corner

for the debtor who is in trouble. Allama Maraghi inhis Tafseer while intqrpreting this

verse says "[f the debtor is found in very. poor condition, for you to give him

extension of time until he is able to pay his debt."e3 Maulana Mudodi says "lf a

person is unable to pay his debt, then court of law shall compel the creditors to give

him time and in some circumstances that court of law shall have the authority to

waive full or part of that debt."e4

lmam lbne Kathir who was great pupil of Imam lbne Taymia holds his opinion

while elaborating this verse that Allah is giving order to restrain yourself when you

have a debt upon a poor person who is not able to pay his debt. Ibne Abi Laila said

that some of you say to your debtors upon the due date of debt that would you like to

pay or increase the debt. It is better to extend his time without any increase. This act

is matter of great reward and piouSness.es Afte, studying these view points, we can

say that in Islamic law there are two types of debtors. First, who are willful defaulters

and other are who are in default due to their bad circumstances. Islamic law has
- !-'-

different treatment for both because reasons for default are different for both.

Allama Nawab Saddiqe UI Qanoji says that "All the Jurists are agree upon the

application of this verse on all debts. Giving extension of time forthe person who is

tt Allara Sayed Ameer Ali, Muwahibur- Rehman (Lahore: Maktaba Rashidia Ltd, year not known)
vol. 1, p.78

" Ahmad Mustafa Al-Maraghi, Tafseer Maraghi (Beriut: Darul Ahya Turas Al Arabi, 1365 Hijri) vo:
1. P. 68
* Abul Ala Mudodi, Tafheemul Quran (Lahore: Maktaba Tamer lnsaniyat, 1984) vol. 1, p. 218

" Abi Fida lsmail lbne kasir, Tafseerul Quran Al-Azeem (euetta: Maktaba Rashidiaya, year not
Known)vol. 1 P. 653
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in difficulty till his ability to pay his debf has been appreciated for the creditor."e6 The

scholars have difference of opinion upon the status of this verse that giving extension

of time is restricted only for debts of RiDa or it is for all debts. There are two groups

of scholars upon this point, first group consists of Ibne Abbas, Shurah and Zahaq

who are of the view that this verse is related to debts of Riba and second group

consists of Majahid and a group of Mufasrian who holds the view that this verse is

for all debts where debtor is in difficulty and is not able to pay debt.eTlmam Shafi

says procrastination of rich is unjust is a Hadith by the Holy Prophet (P.B.U.H.) in

matter of recovery of debts.

He further adds "There is no way out for the debtor who is in difficulty till his

ability to pay because Holy Prophet declared unjust only in a condition where he

willfully does not pay debt and when it is known that he has nothing to pay, he cannot

be imprisoned."e8 [mam Sharbini says that if debtor is in difficulty and not able to

pay his debt then debtor has right to be given an extension of time till his ability to

pay.ee Meaning of Sadqah in this verse is to give time, from this verse giving

extension of time is obligatory and waiving full or part of debt has been appreciated.

This verse is related to all debts not only debts of Riba.l00

e6 
Abi Tayyab Saddique bin Hassan bin Ali Al-Hussain Al-Qanuji, Fathul Biyan Fi maqsid ul Quran

(Beirut: Al Maktaba Tul Asriya, 1992) vol. 2 P.1,A4
t'Ala 

u Din Ali bin Muhammad Bin lbrahim, Tafseer Al-Khazan'Al Musama Lababu Tavel Fi Mani
Al Tanzel (Beirut: Darul Kutbal Alimia, 1995) Vol. 1, P. 212
s8 

Dr. Ahmad bin Mustafa, Ph.D thesis Named Tafseer lmman Shafi (Riyadh: Daru Tadmirya,
2006) Vol 1,P.438
$ 

Muhammad Bin Ahmad Khateeb Sharbini, Tafseer Al-Khteeb Al-Sharbini Al-Musama Al Sirjaul
Munir Fi Al Aanatu Ala Marafat Bazul manni Kalam Rabana Al-Hakeem AI-KHabeer(Beirut:j Darul
Kitab ilmia, 2004) vo. t P.214
1@ Abi Fazal Shabudin Al sayed Mehmood Al- Aloosi, Rohuul Manni Fi Tafseer Quran Al Azeem
wa Sabe Al-Masani (Beirut: Darul, Fikar, 1993) vol. 3 P. 88
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Again these scholars laid stress on the point that poor debtor who is not willful

defaulter must be treated in a different way from willful defaulter. Sayed Qutab holds

opinion while interpreting this verse in these words that there is no doubt according to

rules of Shariah the debtor who is in difficulty,' no legal action cannot be taken

against such debtor. He furthcr adds that the Muslim society should not leave such

person who is in difficulty while having debt upon him. Allah invifes creditor to do

favor for debtor as actof kindness. It would be better for him and for his debtor if he

knows the reality and depth of order of Allah. Here matter is related to stipulation that

there is wait for creditor until debtor has ability to pay his debt. Besides that it is

appreciated that creditor should waive his debt in full or in part for debtor who is in

difficulty.rol

Imam Sayooti while dirrussing this Ayasays "lt is reported by Saeed Bin Jubair

that who waives his debt shalt eam a lot of reward and who does hot waive, he has

not done any wrong and who sends the debtor to prision who is in default due to his

difficult financial circumstances, has committed sin."l02 We can say that giving

extension of time is not obligatory for poor debtor but punishment for such debtor is

not allowed according to majdrity ofjurists.

Allama Abu Bakar Al Jassas Says that there is extension of time for the debtor

who is in trouble. There is a group of scholars who say this verse is related to all

'ot Sayed Qutab, Fi Zalalil Quran (Place not known: Darul Sharook, 1980) vol. 1 P. 333

'o'Jalal, Din Abdul Rehman Bin Abi Bakar Al Sayuti, Al Dure Mansoor Fi Al Tafseer Al Masoor
('Beirut: Darul Kutrlb tlmi;, 1990) vol. 1 P. 651
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debts and some say it is specifically related to Riba, it can be extended to all debts

after applying the methodology of Qiyas.t03

He further says that accordin! to Imam Malik any slave or free man cannot be

imprisoned for debt and inquiry cannot be conducted to know about their financial

position. Anyhow, if there is allegation upon debtor that he has concealed money then

he can be imprisoned and if creditor does not find anything from him then he shall be

get free from prison becauSe lawful condition for his imprisonment is having ability

to pay, only in this case he shall be liable to go to prison as punishment only due to

his procrastination while having enough property to pay debt. roa Whlle applying this

verse Qazi Shureh holds the opinion that besides debt of Riba all debtors shall be

imprisoned even if they are in financial difficulty.los Imam Qurtabi says that this

verse is generally applied to all debts. According toHazrat Abu Hurerah, Ata and

Rabi bin Khasam that this verse is applicable to all debtors if they are in financial

difficulty, then they should be given extension of time.r06

lmam-Shafr, Imam.Abu Hanifa and- some of their companions say that the person

who is in.financial diffrculty shall be imprisoned unless he proves by evidence in a

couft of law that he has no money or property to pay his debt.lo?tt',. Hoty Prophet

said "lt is lawful to disgrace the respect and punishment lor a rich debtor who

'o'Allama Abu Bakar Ahmad 8in Ali Al Razi Al Jassass, Ahkamul Quran, Translated by Abdul
Qayyum, (lslamabad: Shariah Academy, 1999) vol. 2,0.407
'* lbid, p.413

'ot rbid, p. 416

'ou Abu Abdullah Muhammad Bin Ahmad Bin Abu Bakar Qurtabi , Tafseer Quratbi, Translated by
Committee of Scholars.(Lahore; Ziaul Quran Publications, 2012) vol.2, p. 445

'o'rbid. p.447
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procrastinate."l08 While elaborating this hadith Mufti Taqi Usami says that the only

thing which makes disgracing the respect and punishment lawful is having ability and

property to pay the debt because having property or money is condition for

punishment.loe

lt is reportedby Hazrat Huzefa( R.A) that the Holy prophet said a man died in

long past, angels asked about good deeds when they met his soul. He replied nothing

special.with me but I ordered my servants not to be harsh upon debtors and give time

to the debtor for payment who is not in ability to pay and do favor for him even he

has ability to do so.lloAnother Hadith reported by Hazrat Abu Hurrerah that there

was a trader who used to give loan to the people. When he used to see a person in

difficulty then he used to say to his men to waive debt, for that Allah may forgive us.

When he died, Altah forgave him.lr I

Dr. Abdul Kabir Mohsin while discussing Ayat 280 of Al Baqara Quoted 7"i6ri

and Ata that giving time to person who is in difficulty is compulsory upon creditor.

Punishment and imprisonment is oui of Question in-this conditirin.l l2 Another-hadith

quoted by Hazrat Ayesha (R.A) that the Holy Prophet heard the voices of quarrelling

near the door. One person demanding extension of time while other one replied By

to8 Supranote number 48.

'ot Mufti Muhammad TAqi Usmani, lnamul Eari (Karachi; maktaba Hira, year not known) vol. 7 P.

676
t'o Allama Waheed u Zaman, Taseerul Bari Translatin and commentary of Sahi Bukhari
Sharif(Lahore: Amjid Academy, Year not known) vol. 2, P. 363
111....

toto

"'Dr. Abdul kabir Mohsin, Tafseerul Bari Sharh Sahi Bukhari (Lahore; maktaba lslamia, 2008) vol.
3 PP.283,284
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Allah I shall not do it, then the Holy Prophet came out and asked about the person he

swore and ordered him that the debtor has right whatever he is dernanding.l rr

Imam Shokani while discussing a hadith that punishment is la*ful for a rich

procrastinator. He says that it is lawfi.rl to imprison the rich procrastinator if he has

ability to pay, disgracing the 'honor and imprisonment cannot be awarded to the

person who is not in a condition to pay due to his financial circumstances. acting

upon the verse 280 of At Barqara.tta Imam Sarkhsi says "Debtor shall be

imprisoned in all debts because due to having money and procrastination he has

become cruel, his imprisonment and punishment is lawful."ll5 He further quoted that

lmam Abu Hanifa says that when a person is imprisoned for two months it shall be

asked from him about his financial condition, his opinion in this regard is that if

Judge finds information that he has no money to pay he should be set at liberty

and if it is found that he has some money concealed then order for his imprisonment

is lawful because after procrastination he has become cruel. It is lawful to punish

him.ll6

lt is reported about Hazrat Ali (R.A) that when any debtor is brought befordhim

after default, he used to send him to prison until it is being made clear that he has

money or property or not to pay the debt and when it is to known that he has no

money, he used to set him at liberty while saying when you have money, pay it to

your creditors. He aiso used to say imprisonment is only for hirn until authorities

"t lbid, vol4, P.171
"o Muhammad Din Ali Bin Muhammad Al-Shokani, Nelul Autork Sharah Muntaqal Akhbar Min
Ahadith Sayed Al Akhyar (Egypt: Darul Wafa, 2008) vol. 4 p.137
"t Abi Bakar Muhammad Bin Abi Sahil al Sarkhsi, Al Mabsoot (euetta: Makata Rashidia, year not
Known) Vol. 20 P. 95

"t rbid P. 98
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know about his real condition about paying debt. It is also reported by Hazrat Abullah

Bin Umar that when a person used to take his debtor toHazrat Ali (RA) and asks for

his imprisonment. He used to ask creditor that had he any property from where he

can PaY, then creditor said yes he had concealed his assets. Upon this Hazrat Ali

used to demanded evidence from creditor utron it or used to say il'you donot provide

evidence then we shall take oath from debtor for not having money or property to

pay the debt.llT After this discussion we can conclude that all the Shariahscholars are

agree upon the point that a person who is not willful defaulter, it is not allowed to

punish him because he is in default owing to his poor condition. On the other hand,

physical punishment is allowed for a person who is willful defaulter because

procrastination of a person who has ability to pay his debt is declared unjust by the

Holy Prophet @BUH).

On the other hand, according to this Ordinance there is no distinction between a

person who committed default willfully and who is in default due to his poor financial

condition. The law treats the both debtors in a same manner . Peshawar High Court

held "l would like. to pursue the discussion little further to show that the term default

means willful default. The word "default" has not been defined in the ordinance and

we have therefore to fall back on dictionary meanings of this word. [t is held that

default means willful default and not one which may have been unavoidable.""s we

can say that our legal system does not differentiate befween a person who is willful

defaulter and who is in default due to poor financial condition. The amount of finance

"'Dr. Muhammad Rawas Qila Jee, Fiqh Hazrot Al, Translated by Mulana Abdul eayyum,
(Lehore; lnstitute Muraful lslami Mansoo ra, 19921, p. 325
"t supra Note no 46
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due upon customer can be recovered as arears of land revenue as decided by

Supreme Court of Pakistan.lle The recovery procedure for the recovery of arrears of

land revenue has been, prescribed from section 80 to 90 of West Pakistan Land

revenue Act,1967.

First of all, "A notice of demand may be issued by Revenue officer on or after the

day following that on which an arrear of land-revenue accrue."l20 After. the fifteen

days of first notice under section 81, the revenue officer may issue further notice of

demand upon defaulter and if after thirty days of second notice the amount is still

unpaid then the revenue officer"may issue warrant of arrest of that defaulter.l2l While

on other hand, the Holy Prophet (PBUH) said in his hadith reported by Jabbir Bin

Abdullah that Allah has blessed a person who is kind while buying, selling and

demanding debt. 122

We can say that Pakistani legal system is totally contradict on the point of

physical punishment of a person who is not a willful defautter. Islamic taw directi

!h4t-re4s-o1rs of.defarli-must-be-known before sending a debtor.to pr:ison. If he has -

concealed some properff to avoid legal action against him then imprisonment is

lawful for him. The debtor who is default_er due to his poor condition should be giv6n

extension of time for repayment as recommended by majority of jurists but-giving

extension is not obligatory in nature. The banking court should conduct independent

judicial inquiry to know the reasons of default of every debtor. There should be

"t supra note no 89
120 

Section 81 of West Pakistan Land Revenue Act (XVll) of 1967

"t rbid, section 82.t" 
supra Note No 74

39



different treatment for both debtors. In this way we shall make this procedure

according to Shariah. The imprisonment for such debtor should be declared illegal.

2.4. The Issue of Liability of Guarantor according to law

The contract of Guarantee has been defined in contract Act 1872 as "lt is a contract to

perform the prorhise, or discharge the liability of a third person in case of his default.

The person who gives guarantee is called the "Surety" the person in respect of

whose default the guarantee is given is called the 'principal debtor' and the person to

whom the guarantee is given is called the creditor." 123

According to FIO, 2001, surety fall within the definition of customer as defined

"Customer" means a person to whom finance has been extended by a financial

institution and includes a person on whose behalf a guarantee or letter of credit has

been issued by a financial institution as welt as a surety or an indemnifier."l2a

Principal debtor and surety are both customers declared by this Ordinance. After,

being a customer now surety fall within the jurisdiction of banking court. Superior

Courti-elaboiate,J these provis-io;a A; "FoaaiaArtaining the jurisdiction of this court

under the Ordinance, 2001 it is necessary that plaintilf should be customer or

financial institution and the subject matter of the claim should be the finance."l25 Two

conditions need to be fulfilled to exercise the jurisdiction of banking court under this

Ordinance, Firstly the parties to the case must be customer on one side and financial

123 
Section 126 ofContract Act lX of 1rB72

"o Section 2 clause(c) of F|O,2001t" 
2011 tLo rso p. 190 B
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institution on the other side as plaintiff and defendant. Secondly the subject matter

must be relating to finance.l26 F

After above discussion we can say that surety fall within the definition of

customer and banking couft can exercise its jurisdiction upon surety as he is customer

according to law. Now, we are going to understand the liability of surety as defined

by the law and interpretation of relevant laws by the superior courts. The duty of

customer has been told in section 3 of this Ordinance that to fulfill the obligations

relating to finance. [n case of breach of their duty, legal action is taken against them

in banking court under FIO, 2001. We are going to discuss the point of liability ol

guarantor in Pakistani legal system is according to Shariah or not. Now, we are going

to study that what are rules for liability of surety or guarantor in our legal system. It is

stated in law that "The liability of surety is co-extensive with that of principal debtor,

unless it is otherwise provided by the contract."l27

In one of the cases upon the issue, where financial institution in execution

ptoqe-e-dings - stat-te-d- proceedings. against -guarantor- along=with-principal- Jebtor.-

Guarantor filed objection petition stating that proceedings must be started against

principal debtor, after him then against guarantor. While deciding this case honorable

Supreme Court of Pakistan said "ln absence of specific stipulation in the oontract ol

loan or any consideration of equity, the guarantor cannot take up the plea that the

bank should enforce the liability against principal debtor before proceedings against

"t 2o1o cLD 293 p. 305 + 2oo8 cLD 856t" 
Section 128 of Contract Act, 1872
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the guarantor.:r128 In thii reported case it is stated that creditor has choice to initiate

proceedings either against principal debtor or against guarantor. There is no rule of

preference to initiate proceedings. Does law bound creditor to start proceedings first

against principal debtor then after his default, he is entitled to go to couft against

guarantor. The Supreme Court answered this question in the;e words "lt is not open

for the petitioner to wriggle out of it and raise the plea that the principal debtor should

be proceeded against first for the recovery of loan."l2e

In another case surety was defined and declared as customer within the meaning

of section 2 (c) of F10, 2001. Then court held that according to the provisions of

section 128 of contract Act 1872,the liability of surety/guarantor is co-extensive with

principal debtor.l3o The clear direction in the interpretation of section 128 of

Contract Act 1872 is "The right of action against surety would generally arise at the

same time as right of action against principal debtor."l3l

The court considered the liability of both guarantor and principal debtor is equal

-- -forthp-p-u-rpose of,iniliation-of legalaction against.both of-them.-The-Contract Acq

1872 states about discharge of surety in these words "The surety is discharged by any

contract between the creditor and principal debtor, by which the principal is released

or by any act or omission of the creditor the legal consequence of which is the

discharge of principal debtor."l32

" 2oos ctD 95 P. 99 B + 2oo1 yLR 625

'' 2005 scMR 72 p. 75 A
t* 

2005 cLD 1359 p. 1364 A + 2005 cLD 1680 p. 1682

"'2013 cLD 558 page 564 B
132 

Section 134 ofthe contract Act 1872.
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"A contract between the creditor and the principal debtor by which the creditor

makes composition with or promises to give time to, or not to sue the principal

debtor, discharges the surety unless the surety assent to such contract"l3l According

to legal system of Pakistan the liability of guarantor who is surety is co-extensive

with principal debtor.

The suits relating to recovery of finances under F10,2001 the creditor has option

to file suit after the default in fulfiltment of obligations relating to finance, both either

against the principal debtor or against guarantor. The superior courts enforced this

principle as we discussed in previous case ldw study because principal dbbtor and

surety or guarantor are both customers as defined in clause (c) of section 2 of F 10,

2001. Secondly we studied that when creditor discharges principal debtor fiorn his

liability to pay debt as a consequence of discharge of principal debtor, the surety or

guarantor is automatically discharged from his liability because guarantor/surety gave

the guarantee of liability of principal debtor. When liability of principal debtor comes

to an end by waiver of creditor then the liability of guarantee is out of question. After

2.5.

waiver to principal debtor the creditor has no right to ask from guarantor under the

provisions of contract Act,l872 as we studied before.

Liability of Guarantor in the Light of Shariah

Now, there is a need to compare these two concepts with Shariahweare going to-

study the books of classical jurists of all school of thoughts of Fiqh, how they

defined the concept of contract of guarantee in their books, the issue of liability of

t" lbid, section 135
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guarantor with principal debtor and lastly how guarantor is free from his liability and

in the end, afterthe comparison of Pakistani legal system with Shariaft, we shall be

able to give opinion as to consistency of Pakistani law with Shariah in said issues in

the contract of guarantee.

A great Hanfi Jurist defines contract of guarantee as "Combination of liability of

guarantor with principal debtor absolutely at the time of demand."l34 This concept is

same as in our legal system as held by courts that it is the choice of creditor to

initiate legal action first either against principal debtor or against guarantor. Another

prominent Hanbalijurist says "Guarantee is combination of two liabilities guarantor

and for whom guarantee has been given (priniipal debtor). It is proved against both

equally and the person having right (creditor) to ask anyone from both after

default."l3s He further added that when guarantee is given by guarantor, the principal

debtor is still under liability to pay his debt. But the right of creditor. is proved against

both equally, the creditor has right to ask anyone of thern to pay debt after debt

becomes due lawtull, ," 
T1n_.1 ljas 

'_t1am 
Y:,ln 

in-on1 
1f 

h': "!i1:"' of the

view that debt can only be demanded from guarantor after the default of principal

debtor."l36 Allama lbne Qudammah substantiated the view of Allama lbne Abadain

while interpreting the concept of guarantee:

He further says "[f creditor absolves principal debtor from his liability then

guarantor is also discharged from liability and if he discharges guarantor then

'* Muhmmad Ameen Bin Umar Bin Abdul Aziz Abadin, Radul Muhtar Alaldurl Mukhtar (Beruit:

Darul Ahya Turas Al Aabi, 1198) vol. 7 P.430
13s Muwaqfo-Din Abi Muhammad Abdullah bin Ahmad Bin Muhammad Bin Qudammah, Al-Mugni
(Cairo: Hajar, 1992)Vol. 7 P,.81

"u rbid p.g6
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liability of principal debtor is stillupon him."'17 Imam Sarkhsi is of the view that if a

person has debt ofone thbusand Dirham upon another and after due date ifhe does

not pay that debt on due date the liability is upon mine as said by third person at the

timeofgivingof loan.Thiscontractislawful accordingtorules of Shariah because

guarantee is .taking of liability.l3si{e further elaborates "When a person gives

guarantee for another for monetary obligation. The person having right (creditor) has

right to ask anyone of them and demanding from one does not absolve other one

form his liability"l3e

lmam Sarkhsi says that taking liability of other person is lawful according to

Shariah. His view upon co-extensive liability of both principal debtor and guarantor

is as same, we studied in the judgments of superior courts. Another Hanfi jurist

defines contract of guarantee as "It is to combine the liability with another liability.

Debt is proved against the guarantor and still proved against principal debtor as he is

not free from his liability.';laoHe said that after taking liability of another person in the

matter of debt, both tlie guarantor and principal debtor becomes equally liable for that

debt. Taking guarantee does not mean that now principal debtor has become free and

liability is only upon guarantor. In fact guarantee is-combination of two liabilities.

When contract of guarantee has been made and debt becomes due according to

contact upon the person for whome guarantee-has been made (creditor) has the

option to demand his debt either from guarantor or lrom principal debtor according to

"'rbid p. 87

'* Abi Bakar Muhammad Bin Ahmad Bin Abi Sahil Al-Sarkshi ,Al-Mabsoot (Quetta: Maktabas
Rashidia, Year not known)vol. 20 P. 31

"'lbid p. 32
lad Kamal-din Muhammad Bin Abdul Wahid lbn Hamam, Sharah Fathu Qadar Ala Hidya (Egypt:
Mustafa Ababi al Halabi wa Auladuhu, 1970) vol. 7, P. 163
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his will, most ofjurists hold this opinion but lmam Malik says that guarantor can only

be asked after the default from principal debtor not before.lol The.. is no difference

of opinion among the jurists that if creditor makes principal debtor free from his

liability, it automatically makes guarantor free from his liability because liability of

guarantor is attached with liability of principal debtor.la2

lt means that guarantor takes liability of 'principal debtor upon him for the

satisfaction of creditor and as security of debt. When main liability which is the

liability of principal debtor comes to an end then the second liability which is

liability of guarantor also comes to an end because its base now has ceased to exist.

Imam Zalaie says about the contact of guarantee "[t is guarantee of principal debtor

and his liability comes to an end after payment or waiver of debt and same rule for

guarantor."ra3 He further adds that if a person owes the liability of the debt of another

person then he is bound for what he made in contract. If principal debtor proves that

he is no more debtor in a competent court of law then principal debtor and guarantor

are both under no liability to pay debt.raa A great Maliki Jurist says "All jurists are

agree upon that if the person for whome guarantee has been given vanishes or

defaults then guarantor is ,liable. 
Most of jurists say creditor has right to demand

debt from anyone of both,guarantor or principal debtor but Imam Malik holds from

guarantor only in default from principal debtor."l45 Imam Malik holds another

opinion in favour of majority ofjurists majority of Jurists who are Imam Shafi, [mam

'ot rbid, p. 182
to'rbid, p. 192
to'Fakhar Oin Usman Bin Ali Al Zalaie, Tabyeen ul Haqaiq Sharah Kanzu Dakaik (Multan; Maktab

lmdadia, Year not known), vol. 4 p. 156
t* rbid, p. 159

'ot lbne Rushd Maliki, Bidayatul Mujtahid Wa Nihayatul Muqtasid(Lahore: Darul Tazker, 2005)

Translated by Ubaid Ullah Falahi, p. 988.

t
i
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Abu Hanifa, Saori, Ishaq and Imam Ahmad. According to Saori only guarantor is

liable after contract bf guarantee has been made because two persons cannot be held

liable for same transaction, Ibne-Shubrama is also with him.la6lt is l;ma of alljurists

that guarantor is liabable when debt is proved against principal debtor by confession

or by evidence in a court of law.laT

lmam Kasani says "A thing can be demanded from guarantor for which principal

debtoris liable. It debt only upon'principal debtor not upon guarantor but it can be

demanded from anyone of them. :1148 g" further says that if creditor waives his right

against principal debtor then he has no right to recourse to guarantor. But if he

waives his right against guarantor then he can demand debt and enforce his right

against principal debtor.lae This point of view is as same in our legal system. There is

no contradiction in Shoriah and law on this point. Another Hanifi Jurist says

"Creditor has right to demand debt from principal debtor or from guarantor because

principal debtor. is liable for his debt and guarantor is liable due to the contract of

guarantee he had made with creditor for the security of debt."l50

A contemporaryjurist of Sharfi schoolof thought who wrote a very famous book

upon comparative study of schools of Islamic law. While discussing contract of

guarantee he wrote " [f the guarantee is for debt, demand can be made lrom guarantor

tou rbid P. 989
to'rbid P.9g9
1€ Alaudin Abu Bakar Masood Al-Kasani, Eadi Al Sanaie Fi TArtab Al Sharaie(Lahore: Research
centre Diyal Sing Trust Library, 1992) Translated by Dr. Abdul Wahid, vol 8, p.27
'o'rbid P. 30
uo Maulana Naseeb Ullah lbne Al haj Abdul Samad, Tasheel ul Haqaiqk Sharah Urdu Kanzu

Daqaiq (Quetta: Maktaba ul Arshad, 2013) vol. 2 P.14L

47



for debt because of his contract of guarantee."l5l.He wrote that after the contract of

guarantee made with the condition that principal debtor is free from liability because

of contract of guarantee, according to him, this condition is unlawful because it is

against the object of contract. ls2

As a result of this discussion, we can say that he is of the vibw that the liability of

guarantor and principal debtor is co-extensive, consequeiltly, creditor has right to

demand his debt either from guarantor or from principal debtor according to his will.

While talking about howthe contract of guarantee comes to an end he holds opinion

that after waiver of right from guarantor or from principal debtor by creditor makes

end of contract of guarantee, and if creditor waives his right from guarantor eveh then

principal debtor is under liabilify to pay his because debt is upon tiim not upon

guarantor who is under no liability because when basic rule is void then all rules

formed from.it are also void.l5l

In A.A.O.I.F.I Shariaft standards, the scholars hold opinion "The creditor is

entitled to claim the,amount ofhis-debrt from. either-thedebtor or-the guarantor and he

has the choice of claiming his right from either of them"l54ln the discharge of

guarantee scholars said "[f the creditor discharges the debtor from the debt, the

guarantor is also discharged automatically from his liability. However, if he creditor

discharges the guarantor from liability, the debtor remains in debt."l55

"t Wahatu Zuhali, Al Fiqhul lslami wa Adilatuhu (BeriuU Darul Fikar, year not known) vol.5, P. 39
ttt rbid P. 41

"'rbid P.43* Auditing and Accounting organization for lslamic financial institutions November 2007,

standard no. 5 Guaranties 3/3
*t lbid.
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In the end, we can say that there is no contradiction in the issue of liability of

guarantor in Shariah and law. That the liability of guarantor is co-extensive with

principal debtor. Creditor has right and choice to demand debt anyone of them after

due date because guarantee is the combination of two liabilities, in a contract of

guarantee, guarantor takes liability of principaldebtor upon him.

When creditor waives his debt to principal debtor then he cannot demand debt

from guarantor, on the other hand, when he waives his right from guarantor, then

principal debtor is still under liability to pay debt because guarantor was not debtor,

debt is the base to demand from guarantor, when base comes to end then things based

and attached with base are out of question. To conclude that Shariah and law have no

difference on the issue of liability of debtor and guarantor.

2.6. Shariah Status of Cost of Funds

2.6,1. History of Cost of Funds

Prior to Islamization of Banking lnterest rvas Allowed

Pakistan is an [slamic state as declared by its Constitution 1973. Objective

resolution, 1949 which is article 2-Aof the constitution of 1973 claims that all the

laws shall be made according to injunctions as laid down by The Holy Quran and

Sunnah, for this purpose constitutional institutions like Federal Shariat Court and

Council of Islamic [deology were established in this regard. We see a lot of efforts

were done for Islamization of laws in the period of president Zia ul Haq. Before I 984,

bank financing was purely based upon interest. If a debtor makes delay in paying his
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debt to banh the banks used to apply agreed interest rate against the time of default

for that debtor. It was purely time related financing.ls6

II. Interest Based Financing Abolished

In,1984, Islamic system of financing was introduced through BCD Circular No. I3

issued bj The State Bank of Pakistan in 1984. It abolished the interest based

financing with effect from 1985 while introducing permissible modes of financing

including mark up in price.lsT

III. Effect of Islamic Financing

All the financial institutions were not allowed to charge any additional anrount'duc to

delay caused by customer in the repayment of obligation created under mark up based

agreement. It was held by the court that "The mark up can only be charged under

the agreement between the parties or if permissible under the law and not

otherwise"l5s"It is norv rvell established that plaintiff can claim mark up on a facility

-only to the extent agree-dupon-under-the contract oPfinanee.:!5! - -

In this way courts decided cases in the light of BCD circulars no. 13"of SBP. As a

result of this new system of financing, financial institutions were prevented from

charging any additional amount which they were earlier entitled under the'interest

ttt 2006 cLDg42,P.B47
1s7 http://www.sbo.ors.ok/departments/odfllBD-oldCircular/BCD-cir13-1984.odf (Last visited on

July 2015)
*t 

2oo7 cLD 435 (DB) P.437 B

"" zooT cLD 1374, P. 13768
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contracted period was in reality reintroduction of interest based financing.

'* Srpera note 131 P. 848

"'rbid P. g48

based financing. Any delay in repayments cannot bring any monetary gain for

financial institutions. 
l60

w. Introduction of compensation Mechanism for Financial Institutions

The legislature empowered the courts to grant mark up over and above contractual

period under the provisions of Banking Tribunal Ordinance, 1984. The courts started

awarding 210 days mark up with dectrital amount to compensate financial

institutions while BCD circulars Nos. 13, 32 do not allow any mark up beyond

contracted period. In this way financial institutions were compensated under legal

cover by courts for delay caused in repayments.16l

2.6,2. Purpose of Cost of Funds

I. Concept of Cost of Funds

Under the Ordinance of 1984 and Act of 1997 courts were empowered to grant

mark up over and above contractual period to compensate the financial institutions for

delay in repayments, whereas F10, 2001 withdrew the power to award only cost of

funds. Replacement of power of court to award mark up with power to award cost of

funds was intended to get rid of the perception that allowing mark up beyond

Cost of funds mean to compensate the financial institutions for the cost they had

to bear for their struck up finances. The court defined it in these words l'On the other

hand, from the date of default until the date of realization, the Fl0, 2001 creates for
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unpaid creditor financial institutions an entitlement

funds as determined under the provisions of section 3

to compensate through cost

of said Ordinance".162

of

II. Court Only Can Grant Cost of Funds

Under the provisions of FIO, 2001 court cannot grant mark up but only cost of funds

which are determinated under section 3 of said ordinance.l6slt is considered as

alternative of interest which is named as Riba in Islamic law.

2.6.3. Duty of Customer to Pay Cost of Funds

lt is defined "Where the customer defaults in discharge of his obligations, he shall be

liable to pay, for the period from the date of his default till realization of the cost of

Funds for financial institution as certified by the State Bank of Pakistan from time to

time."l6aThe courts defined that cost of funds are against default period as "As per the

scheme of the ordinance, 2001, if a customer commits a default or fails to fulfill

obligations to financial institution such default not ohly incur cost of funds under

- - -':-.,ion 1?b:'l!" 1'11"11-l'-T11':'li* T-f 119199',-,.11'

2.6.4. Cost of Funds Mandatory

Division bench of Sindh High Court Said "A bare reading section 17 relating to

preparation of final decree clearly provides that in a suit filed by financial institution

awarding of cost of funds as contemplated under section3 of the ordinance of 2001 is

mandatory from the date of commission of default by the borrower/customer in

'u'2otz cLD 961, P. 9G2c
ttt 

2oo5 cLD 1676 P. 1678 A
la 

Sub-Section(2) of Section 3 of F10, 2001.
t* 2011cLD 1655,p.1G70 B + 2004 cLD 1t7,p.724
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fulfillment of obligation subsection (2) of section 3."166 It is only awarded to

customer in case of his default because it is mandatory provision of law.

1. Cost of Funds can only be awarded if judgment and decree passed

fn a case, after service of summons respondents filed application for leave to

defend the suit stating that they have paid the entire amount. In rcply, appellant

admitted this plea of respondents. The appellant demanded cost of funds and cost of

suit other than the payments made by respondents. That is why, The appellant filed

this appeal to avail the remedy against the order of trail court. It was held that default

within the meaning of subsection (l) (2) will occur when a judgment has been

rendered against the customer and a decree passed upon such judgment entitled for

payment of cost of funds. Now, no judgment has been passed because the amount

paid and admitted by respondents thus default is out of question in this 
"as".'6'

2.6.5. Calculation of Cost of Funds

- T: !"i'-:'"s "r:*tl:l I "l llo- : .?091 "l-: l'i -1' 'n.'l' 
bl.riable to p-ul' 

-

for the period from the date of his default till realization of cost of funds of financial

institution as certified by the State Bank of Pakistan from time to time."l68 Division

bench of Sindh High Court said in calculation of cost of funds "The cost of funds is to

be calculated only on the defaulted sum at the rates applicable form time to time lrom

'* 2oo9 cLD 312 (DB) P. 31s A

'u'2003 cLD 658 (DB)
t* 

supera Note no.139
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the date of commission of default till the defaulted sum was deposited in the banking

court."l69

I. Determination of Cost of Funds

Reading of Section 3 of F10,2001 tellsthat it is the duty of the state Bank of Pakistan

to determine cost of funds from time to time.sindh High Court holds opinion that

plaintiff is not entitled to recover mark up/interest at a fixed rate for the years it will
,-

be unjust if they are deprived of the cost of funds. The cost of funds to be determ ined

by the state Bank of Pakistan after taking into consideration all necessary factors

involved in this reg"ard. The plaintiff is entitled to recover the amount of cost of funds

so determined by the State Bank of Pakistan on the principal amount."l70

II. Cost of Funds Should be Awarded from

Division bench of Sindh High court'decided a case, in which appellant challenged

judgment and decree passed by banking court with cost of fu.nds from the date of

institution till realization. The counsel for respondent argued' that there are

discrepancies in the amount claimed anci decreed by the court. He further added that

accounting .and calculation was not done by the respondent as per statement filed the

counsel for appellants concedes to such statement likewise learned counsel for

respondents concedes that the cost of funds could not have been granted by the

leimed trail court from the date of institution of suit. In terms of sub-section (2) of

'"" zot?cLD 1670 P. 1675 c

"o 2006 cLD 940 P. 9458

54



'=1

I

seciton3 of Fl0, 2001 cost of funds could only be granted from the date of default till

realization.lTl

III. Recovery"of Cost of Funds as Decree

After the whole study we are on the point that cost of funds determined by the State

Bank of Pakistan; awarded from the date of default till realization of amount to

compensate the financial institution against defaulted period. [t is also mandatory

l

upon banking court to award cost of funds in favor of financial institution. Section 2l

of FIO, 2001 tells us that banking court may impose any fine or costs under this

ordinance, that shall be deemed to be a decree passed under this ordinance for

purpose of execution. 172

2.6.6. Circulars issued by The State Bank of Pakistan'are binding gpon all

Banks

In a decision of division 6ench of Sindh High Court, the coutt said "Mr. Sharif u Din

Pirzada further contlnde! tlal cilculaT it:ltd !y-,!t b"rk*s ::"yl d:rT*._nl:j

State Bank of Pakistan were issued in exercise of powers conferred by section 25 of

Banking Companies ordinance , 1962 and that they were in the nature of the

instructions and or directives to the commercial banks whether private of Govt.

owned and they were under a bounder duty to observe such instructions/circulars. We

do not disagree with the contention advanced by Sharif u Din Pirzada"lTl

"t 2010 cLD547 (DB)
172 Section 21 of F1o,2001

"t2oo1 cLc 166 (DB) P. 191 J
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The time for implementation of Islamic system of banking told in these words

"The laws by which the banking business was to be conducted were set moving from

1962 and a concrete law was enforced form l-l-1985 BCD circular NO. 13

categorically states that a transitional period is given to the banks for the purposes of

transition from the old system of ban!<ing into Islamic system of Banking"lTa

2.7. Status of Cost of Funds in Fiqh

I. Meaning Of Riba

We are going to discuss Literal meaning of Riba which has been defined by Allama

Al Razai in these words "Make addition in a thing ( t+-.r ) in other words ( c,+t t ) I

took more than that I gave."l75 It is also defined as " ir.j,Jl Lr, means increase in a

thing and n* -!t -r means the earth which is curved up as it means addition."l76 The

Holy Quran defined Riba in these word, " Gu;al qjtr rJst Y rriii Cultr #l r+

'\i1v"ort77 
which means O you Who believe do not take addition doubled and

multiplied. We can say that meaning of Riba is to add to something. We observed that

Ribohds been d-efineiJ-literally as-tdditionlo Someihing. 
-_-- -

II. Definition of Riba by Different Jurists of Fiqh

Many prominent jurists defined Riba in legal way in their books, some of the

definitions we are going to study them. There are two types of Riba named as Riba

"o 2oo1 MLD 1351 P. L377 B

"t Muhammad bin Abu Bakar Bin Abdul Qadar Al Razi, Mukhtar Ul Al Siaha(lstanbol Turkey, Dar

Ul Al Dawah,Year not known)P.231

"t Muhammad Abdul Latif and Muhaudin Abdul Hameed, Al Mukhtar Min Siha Al Lugha(

Tehran,Year and Publisher not known)p.184-

"'Al Qrran Chapter 3 Al lmran verse no 130.
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Nisya and Ribal Fadal. A great Hanfi jurist Allam lbne Abidin defines Riba and

says that every loan which causes gain is unlawful (haram) if such gain is contracted

and if it is not sti-pulated then it is allowed.rTs AUam Ibne Qudama Hanbli says that

literal meaning of Riba is more than original and in Shariah it is getting more in

specific things, it is unlawful proved by The Quran, Sunnah and [jma.l'e A Slrafi

Jurist Khateeb Shirbini defines Riba as literal meaning of it is to progress, to get more

and in Shariah it is a contract upon unknown counter value equal to Shariah standard

or to make deferred one of the counter values or both.l80

Abne Al Arabi a famous Maliki Jurist defines Riba that literal meaning of Riba

is to get more and legally it is to get more over the principal amount. In old ages

people used to get more when the date of debt becomes due, creditor asks the debtor

that will you pay or adds to principal amount as against time. Thus Allah has

prohibited all kinds of Riba.'8'.lmam Abu Bakar Jassas says that literally Riba means

more and in old ages the Arabs used to give loan to debtors with an agreed upon

condition to return more than principal amount that is why in verse 39 of Al Room

all said "\Yhater.er you give Riba to make more properties of the people that cannot

get progress according to Allah."l82 Imam Kasani who is great Hanfi jurist defines

Riba and says that there must be no condition to get any kind of profit stipulated

with loan otherwise such transaction shall be unlawful. Any stipulation which causes

"'Supra Note vol, 7 P.2g8
t" 

Supra Note Vol. 6, P. 51

'* Shams, Din Muhammad Bin Al-Khateeb Shiribini, Mughni Muhtaj Ala Murafat MainiAl Alfaz
Alminhaaj (Beirut: Darul Marsafat 1997) vol. 2, P. 30t" Abu Bakar Muhammad bin Abdullah Famous As lbnul Arabi, Ahkamul Quran (place not known:
Esa Ababi Halbi and Co; Year not known) vol 7,p,24L
"'Abu Bakar Amad Bin Ali al Razi. Al jassess, Ahkaamul Quran (Beirut: Darul Kutb llmia,1994) vol
1,P. 563
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gain to creditor is (Harm) illegal. Our Holy Prophet (PBUH) forbade such contract of

loan which causes gain to creditor. In a contract of loan stipulated gain is Riba

because this gain is against no consideration and it is compulsory to avoid it. If debtor

pays more than principal amount to creditor without any stipulation with his own free

will as Husan-Qaza then it is lawful and Halal in Shariah.ls3 This stipulated gain on

principal amount without any consideration against it is Ri6a.

lmam Qurtabi says"sharialz defines twcitypes of Riba,'Ribau Nrsa and Ribaul

Fadal, the most of the Arabs used to do, at due date of debt, asked the debtor, pay no

or extend time and money? The creditor took more amounts against extension of

time. Altthe scholars agreed upon it is (Haram)unlawful."lsa Allama Sabooni who is

contemprary Shariah scholar says that Riba Nisya was known kind of Riba from age

of ignorance It means to take stipulated addition on loan from debtor against the

extension of time. He also says that this type of Riba is used by financial

institutions.'8s D.. Muhammad Tahir Mansoori Defines Riba "lt is a Loan, given for

stipulated period, with stipulated increase, on the principal, payable by the loaner."l86

After the above discussion we can conclude that all scholai's of Islamic law are agree

on the point that every kind of gain to creditor without any consideration is not

allowed.

"'Supra note no, Translated by Khan Muhammad Chawla Vol. 7, P.892

"o Abu Abdullah Muhammadk Bin Ahmad Al Ansari Al Qurtbi, Al Jame Al Ahkamul Quran
(Damscus: Maktabtul Ghazali, Year not known) vol .2 p. 348

"t Muhammad Ali Al Sabooni, Riwal biyan Tafseer Ayatul Ahkam Minal Quran (Beirut; Mosasia

Minahilul lrfan, 1980)vol. 1 p. 383

"u Muhammad Tahir Mansoori, Shariah Maxims Modern application in lslamic Finance
(lslamabad: shariah Acadmey ,2072) p.209
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ItI. Shariah Vidw Point about Awarding of Financial Penalty to Compensate

Creditor

Before analyzing point of view of Shariah about imposition of penalty upon debtor to

compensate creditor, debtors can be divided into two types after default in paying

debt. One is who does not default willfully, his poor financial condition is reason of

his default. It is agreEd principal that a person who is not willful defaulter cannot be

punished. He should be given extension of time to repay his debt. This view was

discussed in the start of this chapter.'8' On the other hand willful defaulter can be

disgraced and physically punished like imprisonment due to his procrastination and

having enough property to pay his debt.r88 The imposition of penalty upon debtor

after his default against the time period of his default is Riba and not allowed in

Islam as stated in this u"rse.'8't+_rlle>_r Cl^iricll-lJ

There is a group of scholars who allows imposition of financial penalty

upon debtor, who is willful defaulter while having capacity to pay his debt, to

compensate creditor against actual loss caused to him owing to default. Dr. Saddique

Zareer sys-ttrat it is-permitted to make-finaheial-penalty-cla0Se upon c-ustonie? after

his willful default by financial institution in a contact of debt. That penalty can be

awarded after determiriation and calculation of actual loss occurred to financial

institution during the period of default. If parties are not agree.on determination of

"'Supera note no. 69,71,73,74,75.

'* supera note no.86

"t Al Quran Chapter 2 Al Baqara verse 275.
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loss occurred to financial institution, that question can be determined by the court of

law.leo This view point is stipulated with determination of actual loss due to default.

Sheikh Mustafa Zarqa is contemprary scholar of Shariah is of the view that the

concept of imposition of financial penalty'upon willful defaulter to compensate

creditor for his loss during the period of default is appreciated in Fiqh. There is no

principle or objective of Shariaft against this concept,.on the other way physical

punishment is allowed for such debtor because his default is unjust and not

allowed.lel Sheikh Mustafa Ahmad Zarqaand sheikh Saddique Zareer are of the view

that imposition of financial penalty upon willful defaulter is allowed to redress the

harm and loss of creditor. They say that this is only way to compensate creditor.le2

We can say that against period of default financial penalty is not allowed. Some

jurists allow it in a case where there is actual loss is occurred to creditor and that loss

can be determined then imposition of such penalty is allowed. Cost of funds is purely

calculated from time of default by the customer.

IV; - IS Cost OfT'uhals Riba

After the study of 'all definitions of Riba we can say that Riba is to charge more upon

principal amount from debtor against time with no consideration. All the jurists are

agree upon this definition of Riba andcost of funds are awarded to compensate the

financial iristitution against the defaulted period as penalty upon debtor in the event

of default in fulfillment of his obligations. These are calculated as per time of default,

"o Al Shartul Jazai fi Uqood wa asarohu muamlat al masrfiya al lslamia, M.phil thesis written by

Farkhanda Nasir at lnternational lslamic University lslamabad,2007 to 2009 session. P. 62 to 66
tt'supera note No.47

"'supera note 162
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it is Rfba that is Haram in Shariah.It is reportedby Hazrat Jabbar (R.A) that Holy

Prophet (PBUH) cursed the person who take Riba and give it and also the person who

writes it and who gives testimony upon it. They are equal in this regard.lel

2.8. Conclusion

In the second chapter of my thesis, we discussed three points in the light of shariah

and law. Firstly, we discussed that there is contradiction in law and Shariah on the

point to deal with the debtor who commits default. Our legal system says that every

default is willful default. All the debts which are determined by a competent judicial

forum shall be recovered as arrears of land revenue. On the other hand, all the

jurists are agree on the point that a person who is not willful defaulter cannot be

physically punished his imprisonment is not lawful unless it is proved that he has

concealed some property to avoid legal action against him. After the default by

customerthere must be judicial inquiry about reasons of default of debtor. If he is in

default due to his poor circumstances he should be given extension of tirne to pay his

-debt,-Seeondly, we discussed the issue of liability of guarantorin-thelight of Shariah

and law. There is no contradiction in Shariah and law on this issue.

Lastly, we discussed the status or.or, of funds in the light of Shariah. There is a

view by some contemrory Shariah scholars to impose financial penalty to compensate

creditor against actual loss occurred to him. We are of the view that cost of funds is

Ribabecause they are awarded to compensate the bank against the period of default

as a penalty to customer. It is calculated against period of default by customer. No

ltt 
Sayed Muhammad Bin lsmail Sanaani,Soobulo Alsalam Sharah Balooghol Maraam, Urdu

Translation by Mulana Abdul Qayyum(lslamabad:Shariah Acadmy,2004)Vol 3,P.85

61



actual loss is determined in awarding of cost of funds. All the jurists of [slamic law

are agree on the point that any k-ind of gain or profit which is taken against no

consideration is Riba under the principles of Islamic law. Riba based financing has

been prohibited by The State Bank of Pakistan in BCD Circular l3.We are of the

view that cost of funds is Rl6a which is prohibited by Shariah and it is the violation

of circulars of State Bank of PakiStan . The Circulars issued by The State Bank of

Pakistan are binding upon courts to be followed in order to decide the cases according

to law. This Ordinance must be amended to abolish the power of banking court of

awarding of cost of funds.
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CHAPTER III

Legal Appraisal of the financial lnstitution (Recovery of Finances Ordinance, 2001

3.1. Intraduction

In the last chapter of our dissertation, we studied thoroughly and reviewed the F I 0, 2001

from Sharia& perspective, we identified three issues, first of all there is no difference

between a person who has committed willful default and a person who is in default due to

his difficult poor circumstances. This law has same procedure to deal with both type of

debtors, on the other hand Shariah h'as different treatment for both debtors. Secondly. we

studied the issue of liability of guarantor in Shariah and law, we find our law is according

to Shariah in this regard. Lastly, we identified the status of cost of funds in Shariah, after

the study, we came to the conclusion that this is Riba which is clearly prohibited by the

Quran and Sunnah. all the jurists are agree upon the prohibition of this kind of Ri6a.

In this chapter, we are going to study this Ordinance from legal perspective. This

Ordinance has been criticized by many legal researchers, advocates and jurists as this law

is titled towards financial institutions and banking court is only court for financial

institutions. Debtors/Customers are being persecuted under the cruel provisions of this

law. This law is against the basic principles of natural justice as Audi Altem Partem

which means nobody should be condemned unheard. Section l0 of this Ordinance is

contradict with article l0A of the constitution of Pakistan 1973. The banking court has no

discretionary powers in the trail of suit to secure ends ofjustice under Fl0, 2001.
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3.2. The Issue of Establishment and limited Jurisdiction of Banking Court

The banking court which has been constituted under section 5 of Fl0, 2001 exercise its

jurisdiction under section 9'as states "Where a cusfomer or a financial institutions

commits a default in fulfillment of any obligation with regard to any finance, the

financial institution, or as the case may, the customer may institute a suit in the banking

court by presenting a plaint."lea

3.2.1. Conditions to Exercise Jurisdiction of Banking Court

A close scrutiny of section 7(4) and 9(l) of the Ordinance would reveal that a customer

or a financial institution will be entitled to file a suit in banking court when any of the

both parties commits default in fulfilling any obligation with regard to finance. The first

requirement is that the parties should either be a customer of financial institution. A

customer is person to whome finance has been extended and includes a person who is

surety or indemnifier. The second condition for bringing a suit must arise from default in

fulfilling of any obligation with regard to finance.ret The scope ofjurisdiction of banking

court is very narrow as we studied in this judgment.

The court further said "[f the transaction is outside the scope of finance even then

any default in fulfillment of obligation will not bring a suit within the jurisdiction of

Banking court."le6 Another court decided that "To attract the jurisdiction of banking

1s Section 9 of F1O,2001

"t 2003 cLD 363, p. 378 H +2002 cLD 65 8+ 2011 cLD 186, p.1908
,r. lbid
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court under section 9(a) of the Ordinance there may be a default in fulfillment of any

obligation with regard to any finance between a customer and financiat institution."leT

ln another decision court said "The Jirrisdiction of banking court is only attracted

where a customer or a financial institution commits a default in fulfillment of any

obligation with regard to any finance the suit in a banking court could be instituted by

presenting the plaint."les We can say that there is a triangle to exercise thejurisdiction of

banking.court, customer and financial institution are at both ends'while default in

fulfillment obligations with regard to finance is at third corner. Whenever there is default

from any side banking court is empowered to exercise its jurisdiction.

3.2.2. Scope of Jurisdiction of B-anking Court

Lahore High Court defines that the second type of jurisdiction is over the parties and

codnotes that the banking court shall only have the jurisdiction in cases where

relationship of financial institution and that of the custbmer exists between parties, the

broad question of jurisdiction shall be that the dispute should be between the customer

ancl ihe financial instiiutidn as rieflrniid-in law, ln respeit of ine iaiture-of it e Jefenaini to

fulfill his obligations in relation to finance which is specifically and clearly mentioned in

section 9 of the Ordinance which is key provision of the special law and can be termed as

jurisdictionat clause of the enactment.lee

The court further added while saying that "lf the relationship between the parties

to the suit is not that of customer and financial institution and subject matter is not about

"'2003 cLD 1026 P. 1032E

"t 2oo3 cLD 1g43, p. 1g48 A

"'2010 cLD 293, p. 305 A
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finance, the special court shall have no jurisdiction.'r2001n the said decision the court told

that the banking court has limited jurisdiction because it is a special court to deal with

speciaI matters.

3.2.3. Definition of Customer is Limited

"It is manifest and clear that the customer is that person to whom finance has been

extended by a financial institution or a person on whose behalf a guarantee or letter of

credit has been issued by a financial institution or is a surety or an indemnifier"2oi

Division bench of Quetta High Court said that the word "Customer is limited to a person

to whom finance has been extended and includes a person on whose behalfa guarantee or

leffer of assurance has been issued by a financial institution. It means the person other

than defined in section 2(c) of Ordinance, do not come within the definition of a

customer.202 In another case court elaborated this concept in these words "Merely being

account holders of the respondents the appellants cannot be considered as customers and

the amount allegedly deposited by the appellants also does not come within the purview

of finance. Similarly, any facility" defined,in the-definition-provided by--a-financial

institution covers within the ambit of finance, Hence, opening of an account and

deposition of amount by an account holder would not be considered as finance"203

Parties to a banking suit under FIO, 2001 are specifically mentioned as customer or

financial institution. This is a special law, the scope of it is confined to the parties who

are entitled to invoke jurisdiction of banking court are only two. Other than these two if a

200....
toto

'o'2011 cLD 186, P. 191 c
'o'zorLcLD 785 (DB) + 2012 cLD 483 (DB) + 2005 cLD 13s2

'o'zott cLD 785, P.789 c
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person is connected in any way with a transaction falling under the definition of finance,

that person not being customer is not entitled to invoke jurisdiction of banking court

under section 9 of the Ordinance.20o The court further said "No person, no matter in what

other capacity he is connected with financial facility, if he does not fall within the

definition of a customer as defined in section 2 (c) of the Ordinance, he can neither sue

nor be sued under section 9 of the Ordinance,2001 and the legal remedy for and against

him lies before ordinary civil court."205

Banking court is special court to deal with disputes arising out of bank customer

relations in the matters of recovery of finance. If a dispute arises other than finance

between the parties then they can approach ordinary courts to resolve their disputes

according to law.

3.2.4, Damages are not Finance

The court decided that "[n a view of the settled law pointed out by learned counsel for the

defendant that tortuous damages cannot form a claim in a suit filed under the Ordinance

ihe iaidltilful for Rs ii i.00 million priyld 
-in 

the plaint is f iaUfe to Ue-it.uCr oui and is

so done."206 [n a suit filed by customer for rendition of accounts against bank along with

demanding cost for mental torture caused by bank due to basses and incessant demand.

Bankihg court decreased suit in favor of plaintiff with sum of 50, 000 Rs. The appellate

'* 2oo7 cLD 1532 p. 1539 D + 2008 cLD 385 (DB)

'ot rbid, P.1541 H

'*2006 cLD 1147 P. 1149 A
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court held that no legal jurisdiction was available with the banking court to award any

compensatory cost to plaintiff.2o7

Division Bench of Sindh High Court decided "We are of the considered view that

credit card falls within the term of finance, the case of appellant arising out of tortuous

liability, banking court has no jurisdiction over a tort case based upon the damagers.2o8

Now we can say that scope of jurisdiction of banking court is restricted only a matter

relating to finance in the light of these rbported judgments.

3.2.5. Withholding of Account Balance is not Finance

In a case where bank with hold the amount of foreign currency account of customer. The

customer filed suit in banking court to avail legal remedy. The couft elaborated the term

finance and held that "Without any lawfuljustification the balance amount available in

their foreign currency account maintained with defendant bank was withheld. These facts

do not determine the status of plaintiff as borrower or customer but only a foreign

currency account.holder."2oe He was not declared as customer by the court. Account

holdbr is not-a-custonieiu-ndei law anil-wia[hold-'in'g of tialance sum avliribl-e in ll;ir

account is not matter related to fulfillment regarding obligations with regard to finance.

Thus banking court has no jurisdiction over the matter.2l0

Consequently, customer was not allowed to avail remedy through banking court.

Account holder filed suit for damages alleging that his account was not properly

maintiined and bank failed to fulfill its liabilities and bank also failed to credit some

'o'zoog cLD 1564 P. 1568 Bt* 
2oo9 cLD 49 (DB) P. 52D

'* 2oo3 cLD 601 p. 1609 E
210.. . .

rbtd
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amounts in their account claimed that bank illegally detained their money. ln the end,

court said account holder is not covered with the definition of customer and matter is not

related to finance, banking couft has no jurisdiction in the ca.e.'' '

It is a Special and Summary Procedure

Division Bench of Sindh High court said "The scheme of the special enachtment is clear

manifestation of the object and procedure of FIO, 2001 namely a summary procedure and

speedy remedy for recovery of outstanding finance to avoid lengthy litigation undbr the

general, provisions of law."2l2"The financial institutions (Recovery of Finances)

ordinance,200l is a special law, therefore, every provision contained therein has to be

strictly constiued and meticulously adhered."2l3re16, Banking courts which were

established under section 5 of ordinance, 2001, are the creature of the statute and of

course are bound by the provisions of that statute."2l4 Another court said "The object of

the Ordinance was to provide machinery for expeditious recovery of money."2l5

A person filed the suit for malicious prosecution against bank on the ground that

siiii foi recovery-frTtd ar-6ank agiinsT -tdeir pridecessor wai niuoroui-a"o tt,ei i.

capacity of legal heirs suffered losses. The court held that they are not customers and

matter is not relating to finance thus they are not entitled to invoke jurisdiction of

banking cou,t.2l6 In the end, after all study, we can conclude that F10,2001 is a special

law having summary procedure regarding the disputes of recoveiy of debts between

"'Supera note 168 ,P.785
"'2013 cLD 423,P. 430 A

"t 2011 cLD 1655 (DB), p. 1670 A

"o 2oo3 cLD 245, p. 2488

"t 2oo9 cLD 661, p.664 B

"u zooT cLD 571 (DB)

3.2.6.
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customers and financial institutions. If the scope ofjurisdiction of banking court has been

made wider then banking court would become as ordinary court and it cannot dispose of

matters as early as possible. The object of this Ordinance is to solve the matters within

minimum time, thus it is very apt here that jurisdiction of banking court is limited only to

customer and financial institutions and matters relating to finance. Other persons should

not be entitled to interfere with these proceedings. But the scope of banking court should

be broader to deal with all matters arising out of banker customer relationship

Other than these parties or other than matter related to fiancd can avail remedy from

ordinary civil court un'der the provisibns of general law. Under this special law banking

courts have status.of federal courts and federal Government has authority to establish as

many baking courts as it considers necessary.''7 This is complete discretionary power

because Federal Government does not have any consultation with judiciary in

establishment of these courts. Now currently 29 banking courts are working in

Pakistan.2ls

Itis_ is very aslonishing figure bsczuse is-it possible for-only 29 banking courJs to-

provide speedy justice in the population of l8-0 million people2le where 80 banks220 with

thousands of branches having millions of account holders are working. Likewise Karachi

and Lahore which are the financial hubs of.Pakistan having population more than 30

million only have 9 banking courts. It is available figure, however actually sometimes in

the absehce ofjudges and delay in appointments this figures remains law. Banking courts

217 
section 5 oi F1o, 2oo1

"t t ttp,ii***.oiir.*riti..orlzorrrrts.ht, (Last visited Juty 2015)
21e http://countrvmeters.info/enlPakistan (Last visited July 2015)
220 http://masoodandmasood.com/list-of-banks-operating-in-oakistan/ (Last visited July 2015)
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have narrow scope which is directly affecting the performance of finan.iut inrtitutions as

well as other judicial forums in Pakistan. Three conditions to invoke the jurisdiction of

banking court are that plaintiff must be financial institution or customer, one of them

has committed default in fulfillment of obligation in a matter retating to finance.22l

Besides it, financial institutions are also providing various other service to their

customers like internet banking, collection of various bills and bank as an agent in

international trade, any dispute arising under' these services dods not come in the

jurisdiction of banking court which directly creates multifarious proceedings before

different other judicial forums.

Another problem in this law is the appointment ofjudges, all appointment are made by

federal government, the duration of office of banking court judges is three years"', These

courts have special status but there is no provision for special qualification for the

appointment ofjudges and there is no provision to appoint specialist lawyers in this field

as judge'in these courts. Sometimes, inexperienced judges are appointed having no

-qualification and experience relating to banking matters-which create pr:oblem in deciding-

cases. Banking court is a special court and division bench Sindh High Court said "The

jurisdiction conferred on the high court under the Ordinance is banking jurisdiction and

while exercising such jurisdiction the high court bears the fictional character of a banking

couft as defined in the Ordinance."223

The original jurisdiction of high court and distinct court is unlimited but when

district judge or judge of high court acting as banking court his jurisdiction is confined

"'2003 cLD 363,p.378 H+2011 cLD 186,p.190 I
z'Section 

5 F1O, 2OO1

"'2003 cLD 1822 (DB) P. .1836 D
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to fifty million rupees. As court decided "High court as banking court cannot deal with

any other cases except those in which claim exceeds 50 million rupees while for claims

not exceeding 50 million rupees, jurisdiction has only been confined to the banking court

established under section 5 thereof'22a In the light of above case law it seems that High

Court has been upon a matter which is less than 50 million and High Court judge working

as judge of banking court is restricted to 50 million which is against dignity of High

Court.

We recommend that there must be a single judicial forum with all powers to

resolve all disputes between customers and'banks. There is immense need to increase

number of banking courts in other cities as well to provide justice at door step. There

must be certain qualification to be a judge of banking couft regarding experience in

banking sector. There should be specific provision to appoint specialist lawyers as judges

of banking courts having experience not less than ten years. tt will help to provide a

speedy justice due to their well versed qualification and experience. There should be

single judicial forum to deal with disputes arising out of banker customer relations.

3.3. The Issue of Leave to Defend

Section l0 of FIO,200l deals with leave to defend. It states that after due service of

summons upon defendant, he is not entitled to defend the suit unless he obtains leave

from banking court to do so and if he fails in obtaining leave, the allegations of fact in

the plaint shall be deemed to'be admitted and banking court may pass a decree in favor of

plaintiff.225 Some legal scholars criticized leave to defend' stating that it must not be

tto2oo3 cLo67p.7zA
22s Sub-section (1) of section 10 of FlO, 2001.
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compulsory, defendant should have the right to defend the suit as matter of right because

it is his fundamental right secured by constitution of Pakistan article l0-A. Now, we are

going to discuss this issue in detail is it conhadict to fundamental right of fair trial or not.

3.3.1. Obtaining Leave to Defend is Compulsory

While interpreting section l0 of this Ordinance, division bench of Sindh High Court

decided in these words "On examining the scheme of section of l0 of FlO, 2001 it

becomes clear that obtaining leave to defend is sine qua non to defend a banking suit.

Without obtaining leave FlO, 2001 does not permit defaulting defendant to contest the

claim set up in a banking suit."226 Anotherdivision bench held that "section l0(l) of the

said Ordinance,200l, lays down in specific terms that where summons have been served

as prescribed in section 9(5) thereof the defendant shall not be entitled to defend the suit

unless he obtains leave from banking court, as provided in the said provisions of 1aw."227

In a case, court decided that it is compulsory upon banking court to decide the leave

application first in either way accepting or rejecting it. Then proceed further in the case

acioiding t; i;* 2'8 Diuision u"n;ftf Gh"; nift court o.rioroiilt is well-established

that without deciding the applicant for leave to appear and defend the suit on its own

merits, the learned judge banking court could not embark upon the suit."22e In the light of

above stated decisions of courts, we are of the view that obtaining leave to appear and

defend the suit after due service of summons upon defendant is compulsory under the

provisions of FIO, 2001. The courts further held that without deciding leave application,

"'2013 cLD 423 (DB) P.430
u' 

2oo7 cLD 469 (DB) P.47oB

"'2oo3 cLD 245 + 2oo5 cLD 1494

"t 2006 cLD 1568 (DB) P. 1569 A

73



court cannot proceed further in proceeding of suit. The first duty of court to decide the

leave to defend application first of all then proceed further under the provisions of this

law.

3.3,2. Failure to obtain leave to Defend

When defendant fails to apply for leave to defend after due service of summons or his

leave application has been dismissed by court, then banking court may pass a decree in

favor of plaintiff against defendant. The court decided that when after service of

summons, the defendant has not come to court to obtain leave to defend the suit, it means

that the contentions of plaintiff have gone unrebutted and unchallenged, the court decreed

the suit in favor of plaintiff.23o

Division Bench of Lahore High Court decided that "lt is also settled principle of law

that thd appellant has to file an application for leaVe to defend within prescribed period

under banking laws which admittedly not was filed by appellant, thereof, banking court

was justified to decree the suit."2ll tt is the discretion of court to decree suit when

d-efendanf'doEs noi appiorch To cou? io ouiiin r.ur. to oereno ;i;h;; hir l.uu.

application dismissed by court. After failure to obtain leave, is not a mandatory for court

to decree the suit.

In a case, court debided that during the arguments counsel for defendant did not say a

single word to challenge the order of dismissal or leave application. After dismissal of

leave application, kail has no option but to decree the suit.232 Furthermore where some

'* zoo2cLo242 P. z45A

"'2oo4 cLD202 (DB) P.205 A
tt'2003 

cLD 119 (DB) 123 a 2005 cLD 653(DB), p.6s7A

74



conditions are attached to get leave from court, those conditions must be fulfilled,

division bench of Lahore Hilh Court said that "Where defendant fails to fulfill conditions

attached to the grant of leave to defend, the banking court shall forthwith proceed to pass

judgment and decree in favor of,the plaintiff against the defendant"233 We are of the view

that obtaining leave to defend is compulsory. If defendant fails to obtain or his

application for leave to defend is dismissed by court, then banking court may pass a

decree in favor of plaintiff presuming that defendant admitted the contents of plaint.

3.3.3. Service of Summons

It is a well known principle of law that no one should be condemned unheard. It is a

principle of natural justice that judge must decide the matter after hearing both parties

because judge must not be biased. Presumption of innocence of accused has been

recognized by common law unless he is proved guilty by an independefit evidence in a

court of law. Both the parties to a ca'Se have right to present themselves before court

through counsels and provide evidence in their favor.

,q,udiAttAram-PArie;n"No man stratt Ue condemned unheird'; rt'riai Ue6n a receiveJ rrle

that no on'e is to be condemned, punished or deprive of his property in any judicial

proceedings unless he has had an opportunity of being heard."234

The process of service of summons has been prescribed by law to inforrn the

defendant to come to court and defend himself. F10,2001 is a special law having

summary procedure for recovery of debts. [t has special provision to inform defendant

that suit has been filed against him, now come and defend the suit. Section 9(5) says that

"'2oo3,cLD 1658 (DB) p. 16654
2* 
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defendant shall be served through the bailiff or process server of banking court or by

registered post acknowledgment due or by courier or by publication in one English

language and one Urdu language daily newspaper and service duly aflected in anyone of

the said modes shall be deemed to be a valid service for purposes of this Ordinance.2lt In

a case service was effected through publication in newspaper, counsel of borrower argued

that it is not valid service because only one way was adopted for service.

Division bench of Lahore High Court decided service through anyone of four

modes prescribed in section 9(5) deemed to be lawful service. The argument of defendant

rejected by court. 236Another division bench of Lahore High Court said that service

affected in any of said modes to be a valid service.23TAbout the personal service upon

defendant the court held that limitation to file leave to defend run against defendant when

service is affected through any of modes said bylaw. Personal service is not compulsory

in this regard.238

In anothercased decided by division bench of Lahore High Court overruled these

_ decisions. In this case, -exparte decree was passed against defendant, banking court.

dismissed the application of defendants to set aside exparte decree which was challenged

on the basis that summons were not served according to law. The learned judge of

banking court issued summons to defendant through registered post and by proclamation

in two news papers after that he passed exparte decree against defendant. High Court set

aside exparte decree and remanded case to banking court to decide it according to law.

23s 
Section 9 (5) of F10, 2001

"'2005 cLD 1705 (DB) P. 1707 A
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The court further interpreted section 9(5) of FIO,200l and held that summons shall be

issued to a defendant through four modes of service. The judge of banking couft thought

it fit in his own wisdom to issue summons through two modes. The judge of banking

court has no jurisdiction to deviate from the procedure laid down in section 9 (5).21'

As we see that this decision ovemrled previous decisions and interpreted section

9(5) in a different way. We are of the view that this interpretation of this provisions is

more cohvenient to meet the ends of justice. All modes of servicd'must be used in the

light of this judgment.

3.4. Right of Fair Trail

Right of fair is a principal of natural justice. Constitution of Pakistan says "For the

determination of his civil rights and obligations or in any criminal charge against him a

person shall be entitled to a fair trial and due process".240 This fundamental right has

.been guaranteed by Constitution of Pakistan. Some legaljurists are of the view that the

principle of leave to defend is violation of right of fair trial. u
_-

According to FIO,200l obtaining leave to defend is compulsory, when defendant

fails or his application for leave to defend is rejected by banking courl the couft may pass

a decree in favor of plaintiff. Furthermore, it is not necessary for court to record evidence

in each a very case as court decided that "lt may be construed that the learned judge

banking court in each and every application for setting aside the exparte decree is obliged

under the law to automatically record evidence of parties, but it has been left to the

discretion of bankin! court to record evidence or not, as the circumstances of the case

"t ?oo7 cLD 687 (DB) P. 6924

'oo Article 10-A of Constitution of Pakidtan,1973.
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require."24lThis decision of division bench laid down the principle that recording

evidence in each case is discretion of banking court. The court is not bound to record

evidence in each case. Now, we are going to study the concept of right of fair trial. How

the courts interpreted this provisions of law. Then in the end we shall analyze "Leave to

Defend' with 'Right of Fair Trail".

Lahore High Court held that law recognizes right of both parties to be heard and

to have a fair trial. The object of law and duty of court to do justicb and justice cannot be

done without hearing both parties .20' In section l0(l ) of FIO, 2001 where defendant fails

to obtain leave or their leave dismissed, the court has discretion to pass a decree in favor

of plaintiff. This provision of FIO, after bare reading seems to be violation of right of fair

trial because banking court decides the matter without hearing other party. In another

case court decided that every citizen must be dealt with in accordance With law and fair

trial. It is the duty of court to protect innocent peopte from unlawful and unjustified

involvement in litigation.2a3

.In.this case court held that presumption of innocence for defendant must be-held

by court, unless claim is proved against defendant through evidence. It is held that every

trial or action of court must be in accordance with law. Supreme Court of Pakistan held

that it is cornerstone of the administration of justice that all people who appear before

Supreme Court to be innocent or guilty are entitled to the due process of law and they are

deemed to be innocent until proven guilty after a fair trial.2aa In another case Supreme

'o'2006 cLD14o3 (DB) P.1405 B

'o' a}LLYLR 2705 P. 27og H

'ot PU 2013 Lahore 43 P.48 B
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Court decided that judge should not have tentative opinion about the case before trail

because having tentative opinion on merits of the case violates a litigaht's fundamental

right which has been guaranteed under article l0-A of the Constitution of Pakistan.2as

Division bench of Lahore High Court held that !'The mere absence of a provision as to

notice cannot override the principal of natural justice that an order affecting the rights of

a party cannot be passed without an opportunity of hearing to that party. The principal of

natural justice do not contemplate only a hearing but also a reasonable opportunity.to be

heard.2a6

Full bench of Supreme Court of Pakistan held that when the non-application of

principles of natural justice makes the decision null and void, principles of natural justice

must be applied to all cases to secure ends ofjustice.2a1 After discussing relevant cases

of article l0-A, we are of the view that no one should be condemned unheard. Both

parties must be given opportunity tb be heard by the couft. The court must not have

tentative mind before the trail of case. Every person is innocent unless he is proved guilty

by providing evidence against him. The decision made by courts neglecting principles of

natural justice, ever held null and void by superior courts because right fair trail is a

fundamental-right guaranteed under the Constitution of Pakistan.

3.5. Is 'Lave to Defend' Contrary to'Right to Fair Trail'

Now, we are going to study that is leave to defend is violation of fundament rightbf fair

trial or it is in consistent with principle of fair trial. While deciding a case, Sindh High

Court held that the scheme of FIO, 2001 is to decide suits befween customers and

'ot PLD 2012 sc 553, p.581 F

'ot PLD 1969 Lahore 53 P. 65F

'o' zoos scMR 678 (FB)+ 2012 cLc 1236
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financial institutions expeditiously in a summary manner. The object of framing section

l0 is that all vexatious and mala fide pleas of deferice should be curtailed, so,that

proceedings may be completed within shortest'possible time in order to achieve the

scheme.2as The court decided in a case that when financial institution files a suit for

.recovery of fiances by fulfilling the requirements of section 9 of FIO, and submits all

documents required by law as statement of account, amount of finance availed dnd repaid

by customer with dates and amount payable till the date of institution of suit. The burden

to dislodge the said claim shifts upon the customer, who is required by law to file leave to

defend application which would be treated as written statement after the grant of leave2ae

Division bench of Peshawar High Court decided that leave to defend cannot be granted

mechanically in each case, the leave is granted to the specific issue raised by the

defendant in his application. Leave to defend requires that the defendant should come up

with a positive defence of a pafticular fact which has to be supported by certain

documentary evidence to convince the court that there were sufficient ground for granting

leave to defend.25o

After studying above cases, we can say that full opportunity ot being heard is

provided to defendant. If a serious questions of law and fact are raised on a specific issue

which require evidence to'be recorded then court grant leave to defendant. Arguments of

defendant upon leave application are sufficient to comply with the principles of natural

justice. If no serious or bona fide question or issue is raised by defendant then banking

court is justified in dismissing his leave application for leave to appear and defend,

'* 2006 cL D 244 p. 250
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division bench of Sindh High court said "After going through the entire pleadings of

parties, it is obligatory upon the banking court to decide question of law raised in the

leave to defend application and not to dismiss or reject the leave to defend application in

perfunctory and cursory manner."2sl fult Urnrt of Supreme Court of Pakistan held that

discretion must be exercised by rule of reasons which must be guided by law and must

not used in an arbitrary! vague and fanciful manner. It should be honest, legal and in the

sipirit of statute. In judicial matters, exercise of discretion must be based on good and

substantial reason.25'

ln the light of these stated judgments, we can conclude that though granting leave

and passing judgment in favor of plaintiff after dismissal of leave to defend application

is discretion of banking court but it is not violation of article l0-A of the constitution

because banking court hear the contention of defendant in leave application . The leave

cannot be granted in each case as a matter of right. Superior courts defined principles and

boundaries in which court can exercise discretion. Power of exercising discretion also has

certain limitations in which courts are bound to follow those principles and guidelines

explained by superior courts. Discretion cannot be exercised in arbitrary and fanciful

manner. After examination of record of documents and proper hearing of defendant in

leave to defend application banking court decides leave application according to law.

3.6. Duties of Banking Court While Deciding Leave Application

When defendant fails or his application for leave to defend is dismissed by banking court,

consequently banking court may pass a decree in favor of plaintiff against defendant on

u'2oLtcLD 
790 (DB) p.8o3A

u' 2oo4scMR 1747 p. t7s2 A
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the basis of material provided by plaintiff or may reQuire other material as it thinks fit in

the interest of justice.2s3 In a case, division bench of Lahore High Court decided that

requirements of law must _be fulfilled in plaint. In a recovery suit, statement of accbunts

submitted by bank was not in.accordance with the provision of section 2 (8) of Bankers

Books evidence Act , 1891 that was not certified copy as contemplated by law and such

copy of statement could not be considered as prima facie evidence of existence of entries

in the statement of account by bank. The defendants could not be held liable to pay

amounts claimed.2sa In other case couft held that filling of statement of accounts along

with plaint is mandatory for plaintiff which must be duly certified under bankers books

evidence Act, 1891, otherwise plaint would be considered incomplete and cannot be the

basis for evidence of plaintiff.2ss

In these stated cases we can conclude that plaint must be in accordance with

mandatory provisions of law otherwise bank cannot prove its claim. Division bench of

Lahore High Court held that disorganized and incomprehensible statement of accounts

l":0. 
stlone ._ooo_o:'u,,on to 

'._.'iu: ]uoicla] ::::pl"l._:.i'l 
.r,l belch 

lllo_re 
uietr

Court said 'The presumption attached to the statement of account is rebuttable and entries

in the statement of accounts alone are not sufficient to prove the claim of the plaintiff

bank and corroboration is necessary".257 Same court hetd that "The other exception to

the judgment with utmost reverence and regard is that the statement of account cannot be

2s3 Section 10 (1) of FlO, 2001* 
2oo7 cLD 678 (DB) p.682 B + 2005 cLD 1186 (DB)
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taken as gospel's truth; the presumption of correctness attached to its entries is

rebuttable."2ss

This decision of full bench made the status of statement of account clear that it

must be clear and according to mandatory provisions of law. Its presumption is rebuttabie

by adducing evidence by customer in banking court. [n another case, court decided that

on dismissal of application for leave to defend, it does not mean that plaintiff is entitled

of decree of entire claim as prayed by him. In such case plaintiff is entitled get decree fbr

the amount which is permissible in law.2seNow, to conctude the discussion, we can say

ihat section l0 of Fl0, 2001 is formed for expeditious disposal of suit within time said by

law. It is not the violation of right to fair trial because when application for leave to

'defend is rejected, the court examine the original documents and properly hears the

contention of defendant in application for leave to defend and appear in suit and then

decree the suit according to law.

3.7. Is Banking Court an Absolute'Civil Court

-Banking court -has 6een eitiiiiishedundei reition s of eiO, zobt to iettt" it're disputes

between financial institutions and cu5tomers relating to their obligations of finance.

Baking court, while exercising its criminal jurisdiction, it can try offences punishable

under this Ordinance, for this purpose it has same powers as are vested in a court of

sessions under the Code of Criminal Procedure, 1898, while, in exercise of its civil

jurisdiction it has all powers vested in a civil court under Code of Civil Procedure

"t rbid P.297 g
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1908.260 In exercise of criminal powers by banking court, there has been"no ambiguity

that in exercise of such powers, banking court can and cannot exercise such and such

powers. ln exercise of its civil jurisdiction. There is a variance of opinion by the superior

courts that banking court is not civil court. The Code of Civil Procedure states that

"Where a person challenges the validity of a judgment, decree or ordei on the plea of

fraud, mis-representation or want to jurisdiction, he shall seek his remedy by making an

application to the court which passed the finaljudgment,.decree or order and not by a

separate suit".26l The plain reading of this provision tells us that fresh suit cannot be

brought but application to same court shall be filed if a person wants to challenge the

validity of a judgment, decree or order on the basis of fraud, misrepresentation or want to

ofjurisdiction.

ln a case defendant accepted the claim of plaintiff and court passed decree. The

decree holder contended that judgment debtor did not disclose that only one loan was

satisfied and the'other two loans were yet to be paid off, His contention was that the order

!*.s:o ?l_"l""ur1ng_court 
*T :loil"1ol Tl"'p::'*lalion. lhe lourt 

de1id19 t_r.l_

misrepresentation was a fraud played on the court which led to the passing of ifr. order of

satisfaction of decree, such misrepresentation and fraud perpetuated on the courtto obtain

orders fell within the scope of 12 (2) CPC. Order passed by the executing court was set

aside."262

In another case, division bench of Lahore High Court decided "Since the special

law takes case of various situations itself, application undergeneral law, section l2(2) ot

2m 
Section 7(1) of F10,2001

261 
Section12 (2) of the Code of Civil Procedure V of 1908
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CPC would not be competent"263ln another case division bench decided that section l2(2)

of CPC is not applicable to the cases of banking court.2eAbout the application of CPC in

banking cases the court said that if provisions of special law is contrary to provisions of

CPC, the provisions of Special law.would be applicable to exclusion of provisions of

CPC. Where provisions of special law is silent about a situation then the special law

would give way to that extent to the provisions of CPC which woutd be applicable.26s In

a case, decid.ed by divisio4 bench of Lahore High Court wheryq an exporte decree was

passed against guarantor, the High Couff convefted the application of guarantor as

application under section t2(2) CPC and directed the banking court to decide the same266

Division bench decided that Fl0,2001 is a special law to resolve banking disputes

between financial institutions and customers. Banking court has jurisdiction of civil

courts and criminal courts under FIO,200l. If any procedure has not been provided by

FIO, 2001 then the banking court would follow the procedure of CPC, 1908.2!7ln the

same case the court held."The logical conclusion of the above said discussion is that

iipplicability of section 12 (2) of code of civil procedure has not been debarred under the

FIO,2001.268 Sindh High Court said that "lt is held that the provisions contained in

section l2(2), CPC are applicable to the proceedings arising out of the banking laws in

the appropriate cases and application under section 12 (2) CPC is maintainable.2!e

"t 2ooo MLD 421 P.424 c (DB)+
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There is a diflerence of opinion about the application of l2(2)in banking cases.

The court said that provisions of l2(2) CPC could only be pressed into service when

fraud had been practiced upon the court and judgment was obtained on basis of such

fraud.270 Division of bench of Iahore High Court held "The provisions of section l2(2)

of code of civil procedure have no applicability to the proceedings arising under the

Financial Institutions (Recovery of Finance) Ordinance, 2001.'27t On ihe other hand a

contrary view can be seen in a case decided by division bench of Sindh High Court that

provisions of section l2Q) of CPC are applicable to the decrees passed by the banking

court there is no express bar in law in the application of l2(2) CPC.272

It is crystal clear form above discussion that banking court follow the summary

procedure of F10,2001, in a civil matter where no procedure has been provided in

FIO, the banking court shall follow the code of civil, procedure I908 and in criminal

cases shall follow code of criminal procedure 1898. There is immense need, a Suo Motu

notice should be taken by Honorable Supreme Court of Pakistan to authoritatively

pronounce and settle the law on anllicaliyy ot_tz(zl ol CPC li ln. 
*:"_r 

_of 
b1ki1e

courts. In this way this confusing issue shall be made clear for subordinate courts.

3.8. Is Banking Court a Court of Customer

Banking court has been established under section 5 of FlO, 2001, it is a special law

having summary procedure to resolve. The disputes within a period of ninety days after

granting leave to defend to defendant. Banking court can exercise its jurisdiction when

"o 2oo3 cLD 996
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there is a default in fulfillment of obligations relating to finance. Banking court has been

criticized that it is not a court of customer, it is only a court for financial institution.

Its powers are titled in favor of financial institutions against customers. Section 9

of Fl0, 2001 states that where a customer or financial institution commits default in

fulfillment of any obligation with regard to any finance, then both parties may institute a

suit in banking court.273 Obligation of customer has been defined in section 3 of FIO but

the whole Ordinance is silent about the obligations of financial institution. In a case court

held that F10, 2001 has been enacted to provide remedy to banks for the recovery of their

debts, likewise to the customers to approach court if they have any grievance against

banks.27a ln a banker customer relationship bank provides facility of finance to its

customer..After availing that fiancd the customer is duty bound to pay back and return

that amount to financial institution according to terms of contract which was executed

between them.

A necessary condition to institute a plaint is that plaint must be supported by a

statement of account.?7l fne world 'lshall'l has been used in the Ordinance which means it

is mahdatory provision of law. Statement of account is purely banking document. It can

be taken from bank. It is not in the possession of customer if a customer want to file a

suit against bank it is impossible for him to comply with this mandatory provision. On

the other hand court said that when a customer wants to institute a suit against bank,

under section 9 procedure has been prescribed for both customer and bank. No separate

procedure has been provided for customer to file suit. As decided in a case that same

"t Section 9(1) of F1o, 2001

"o zoo6cLD 1314

"t Section 9(2) F10, 2001

87



procedure is applicable to banks has also to be stretched to the suits filed by customer.276

The court decided that two separate duties are cost upon plaintiff in a suit filed under

section 9 FIO firstly to state in plaint the finance availed and amount paid back and

balance amount outstanding due. Plaint must be supported by statement of account. there

are certain inore conditions for statement of account by financial institution under

banker's book evidence Act, 1891. All debts and credit entries must be clearly known.277

. Statement of account must be attached with plaint either suit filed by bank or by

customer. Statement of account is purely banking document its attachment should not be

compulsbry for plaint filed by customer because it is a document which is always in

possession of bank, he cannot take it without consent of bank.

I. Cost of Funds For financial Institution

If a customer commits default in fulfillment of his obligations, he shall be liable to pay

cost of funds from the date of default till realization as certified by the State Bank of

Pakistan from time to time.278 It is compulsory for banking court to award cost of funds

io customer-bn his aerauli beaaus; ihe *onolsr,irtr trii ueen ,iea in the ordinan.rl rn u

case court awarded cost of funds to bank. [n the appeal, division bench of Sindh High

Court said that from plain reading of section 3(2) of FlO, 2001, "lt is evident that

benefit of awarding of cost of funds has only been extended in favor of financial

""2oogcLD432 p.44zA
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institution and against customer who commits default in the discharge of his obligation

and not vice versa"279

In another case division bench held that under section 3(2) of F I 0, 2001 , banking

court is empowered to award costs of funds in favor of frnancial institutions and such

benefit had not been conferred by statute to customer.2s0 As we studied in our.second

chapter that cost of funds are awarded to compensate bank against default period. It is

very harsh law that no provision is made to compenSate the cuStomer if bank commits

default. This law is tilted in favor of banks in this regard.

II. Duty of Customer

"[t shall be the duty of a customer to fulfill his obligations to the financial institutions"2sl

The duty of customer has been told in section 3 of ordinance and penalty also has been

prescribed if a customer commits default in his duty. The whole Ordinance is silent about

the duty of financial institution. We can say that it was presumed by the law makers that

financial institution cannot commit any default that why no penalty has been told for

'- _ 
-I- -- -"-

default of financial institution. This law cannot be said as equal for the benefit of

bank and customer unless it describes duties for both equally and.penalty in default of

duty equally..

a

III. Criminal Powers of Banking Court

While exercising crimiiat powers banking couft has all pbwers vests in court of sessions

under Code of Criminal Procedure 1898. The banking court cannot take cognizance of

"'zoo4Ac810 (DB) P.812 A
oo2oo5 cLDtz2(DB) P.125 c
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IV.

any offence punishable under this Ordinance unless a complaint is made in writing by a

person authorized in this behalf by the financial institution.2s2 A plain reading of this

provision tells us that procedure has been told for banking court to take cognizance of

offence. This law presumes that offence can be done by customer only because according

to the procedure told in it, financial institution can be complainant. No procedure has

been told if an offence is committed by banker. The customer cannot avail remedy, if

banker commits offence, under the provisions of this Ordinance.

Need of Ample Powers of Banking Court

This Ordinance is criticized that it is very harsh towards the customers. On the issue of

execution law says'Upon pronouncement of judgment and decree by a.banking court,

the suit shall automatically stand converted into execution proceedings without the need

to file a separate application and no fresh notice need be issued to the judgment debtor in

this regard."283 The full bench of Supreme Court held "The proper place of procedure in

any system of administration ofjustice is to help and not to thwart the grant to the people

of their-rights. All technicalities have to be avoided.unless-it be.essential to comply with

them on grounds of public policy."28a

The whole Ordinance is silent on the powers of banking court to make

installments for judgment debtor. When a person takes loan form bank to invest it in

some business. If he bears loss in business and commits default due to his poor financial

condition. In this case, law should have soft corner for him, in the shape of extension of

time for repayment or installments must be made for his convenience. Because in full

282 
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bench decision of Supreme Court we can understand the object of law and procedure

administration ofjustice is to help the people not to punish them.

This procedure must be amended to help the debtors who have committed default

due to huge loss in business. The banking court must have powers to make installments

of decree for judgment debtor or extend the time for repayment without any penalty.

Otherwise, this law is titled in favor of Financial institutions and harsh for customers

which is against the object of law.

3.9. Disposal of Suit

The Financial Institutions @ecovery of Finances) Ordinance, 2001 is a special law to

deal with matters where customer commits default in fulfillment of his obligations

relating to finance. The summary procedure has been adopted to dispose of the cases. In a

suit where leave to defend has been granted to defendant. The banking court shall

dispose of that case within a period of ninety days.285 Plain reading of this provision tells

us that this is mandatory provision of law because the word 'shall' has been used in it.

-Furthermore 
that if pioCeeoinglionlinuebeybno trre siid peiiod;ilie uant ingiourt miy 

-

requiresecurityfromdefendanttofurnishin courtandifthedefendantdisobeysorderof

court to furnish security, the banking court may pass interim or final decree as it thinks

fit.286

The order of banking court to furnish security tci defendant if suit is not decided

within ninety days is unjust. The fore most duty of banking court should be to determine

the factors due to them, a suit has not been decided by the court within ninety days. [f

2st Section 13(1) of FlO, 2001
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delay is caused by defendant then the order of security is just and proper. On the other

hand if delay is caused by the act other than defendant, the order for furnishing security is

very harsh, improper and against the spirit of law because defendant facing the penalty on

a wrong which was not committed by him. In support of my claim I am quoting a case

decided by division bench o:l Sindh High Court.in which court held "lt is well-settled

principle of law that no party shall be made to suffer due to the act or omission of the

court in the performance of,its duties."28?.

3.9.1. Appeal Against Interim Decree

The Ordinance says that afterthe examination of pleadings of the parties, banking court

is of the vibw that the dispute does not extend to the whole of the claim, or some part of

claim is admitted by defendant or clearly due, the banking court while granting leave and

framing issues, shall pass interim decree to that extent, and such decree for purpose of

appeal and execution deemed to be a decree passed under this'Ordinan"".288 We can draw

conclusion from bare reading of this section that consent decree which is passed after the

a{tuis-st_on by-d-ef.e-ndant. Such decree.which.is.passed-after admission of claim, it"can-be-

executed and aggrieved party can file an appeal against such decree. There are two issues

in such decree, firstly the words used in the text that the amount which is clearly due

after examination of pleadings, court can pass decree to that extend and that decree can

be executed like final decree.

There is no standard prescribed for banking court to deterrnine the amount rvhich

is clearly due upon defendant. No ample powers have been prescribed by the law for

*'2oos 
cLD 187 (DB) p. 190 A

288 Section 11 of FlO, 2001
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banking court that without taking evidence how a court can determine that this portion of

amount is clearly due upon defendant. The banking court should not have such discretion

which is harsh for defendant and this vast discretion is against the spirit of law.

Discretion of court must be subject to certain limitations and should be exercised to

secure ends of justice. Secondly, interim decree can be passed for undisputed amount

which means that to extend of the amount which is admitted by defendant when he filed

application for leave to defend. Appeal can be filed against such consent decree within

thirty days of pronouncement of its judgment. The right of appeal should be exercised

against such interim decree with final decree. First of all under the provisions of general

law, "No appeal shall be from decree passed by the court with consent of parties."28e

While interpreting this provision the division bench hold "After the passing of the

consent decree, which is not even appealable under section 96(3) C.P.C nobody can

challenge the terms of the decree and both the parties are bound to execute the same as it

ir".."o In another case court says that when defendant admits the clairn of plaintiff in his

pleadings and decree is pass then he has no right to file appeal against such decree.2el

\\re can say that right of appeal against decree passed by the admission of parties is

against the principles of general law held by superior courts. If we give right of appeal

against interim decree passed after admission of amount by defendant it shall prolong the

proceedings and cases cannot be decided within period prescribed by law of ninety days.

3.9.2. The Issue of Mandatory Provisions

i) Disposal of Suit in Ninety Days

28e 
Section 96(3) of cPC

t* 2oo3 cLD 2s9 (DB) P. 263 E

"' 1985 cLc 2039 p.zo43 +1989 scMR 1826
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It is mandatory provision in this Ordinance that after granting leave case shall be decided

within ninety days because the word 'shall' has been used in Ordinance. There is no

solution prescribed if proceedings exceed ninety days. While no time period has been

prescribed in a suit where leave is not granted. We have now two type of cases,

firstly,where leave has been granted and case is pending in banking court No.2 Llhore

after four years of granting leave yet not decided ."' Aft", filing of this case leave to

defend the suit was granted aftertwo years. After five years of granting leave, it is still

pending for decision. [n our humble view that when a suit is. not decided in ninety days

after granting leave to defendant, there should be mandatory provision for day to day

hearing until the decision comes. Secondly, I have some cases pending in banking court

No. 2 Lahore for many months to be decided, where leave is not granted. I selected t',,/o

cases as proof.2e3 The law should prescribe some time limit for those suits where leave

is not granted to meet its objective for speedy disposal of suits with shortest period of

time.

ii) The "shall' used in Ordinance is mandatory or not. [t is recognized principle

of law that shall is used for a thing which is binding and compulsory to do.

The law says "the plaintiff shall be given an opportunity of filing a reply to

the application for leave to defend, in the form of a replication."2e-o We can

understand after the plain reading of this provision that one opportunity shall

be given to plaiirtiff for reply but this rule, which is mandatory because the

"' HBL Vs Khalidk Rafique, Suit Filed on 31-1-2008 leave was granted on 15-2-2010 and still not
decided on 10-7-2015
2" 

11 Summit Bank Ltd Vs Messers K.K. Trading international, suit was filed on 06-02-2012
ll) Dubai lslamic Bank vs Mirza Mujahid Rafiqu Mughal, suti was filed on 18-03-2014 both cases

are pending on 10-07-2015
2s 

Section 10 (7) of FlO, 2001.
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word shall has been used in it, is not followed by courts strictly. The courts

give more than one opportunity to plaintiff for reply sometimes in the shape of

adjournments or otherwise. These should be clear law on this point.

On another issu6, law says that the defendant shall be given a period of twenty one

days to file amended application for leave to defend where such application for leave

to defend was filed before enforcement of this Ordinance.2es This is atso mandatory

provision of law. While explaining ihis.provision court says'that filing amended

application is mandatory in nature, non compliance of this provision would entail

penal consequences of rejection of leave application.2e6 On the other hand, there are

contradictory and conflicting judgments on the point that this provision is not

mandatory in nature, it can be treated as discretionary.'e1 While interpreting this

provision court held 'Nevertheless, no consequence for not filing the written

statement within .above mentioned period has been provided therefore the said

provision can be treated as discretionary.u2e& There is immense need to make clear

this point that every shall is mandatory or not. Where "shall" is mandatory in nature

in this Ordinance 2001 there should be some penal clause for not abiding that "shall".

zes Section 10 (12)of FlO, 2001

"t 2oo5 cLD327 P.332 A

"' zoo4kcLD 817 (DB) p. 8208+ 2004 cLD 782 (DB), -.783A
"t 2006 cLo244 p, 248 A
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3.10. Conclusion

In this third and last chapter of my thesis, we discussed The Financial Institutions

(Recovery of Finances) Ordinance, 2001 from legal perspective. We pointed out many

points on which this ordinance needs to be amended. Firstly, the scope ofjurisdiction of

banking court is limited only to the default in the matter of finance. If a person avail

remedy other than a matter reliting to finance, he shalt have to approach to ordinary civil

court. In our view, there should be a single forum to decide the disputes arising out of

bank and customer relationship. Secondly, we discussed the issue of leave to defend

which is compulsory under section l0 of FIO. It is considered the violation of right of fair

trial which has been guaranteed under article l0A of The Constitution of Pakistan

l973.Hearing of leave application by banking court is providing the defendant full

opportunity to be hear and argue his claim before the court. The banking court grant leave

to those where substantial questions of law and fact have been raised by defendant. We

are of the view that section 10 of FIO is not in violation of article l0A of constitution.

- I-astly; we-are ofthe-view-that for appointment ofjudges of banking courts-certain-

qualifications must be considered and term of their oflice must be extended. There should

be a mechanism for direct appointment of prominent banking lawyers as judges of

banking courts because they are experienced in this field. Banking court should have

discretionary powers to facilitate the parties to meet the ends of justice likewise in

execution proceeding making installments of decree. Some points are vague as

applicability of L2(2) of CPC in baking cases. There is a need of decision by Supreme

Court on these points and courts must decide cases in time prescribed by section l3 of

FIO,200l.
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CHAPTER IV

Conclusions and Recommendations

4.1. Conclusions

The financial Institutions @ecovery of Finances) Ordinance, 2001 was promulgated on

30th August 2001. This is special law for successful recovery of debts, having a summary

procedure which is adopted by banking court to decide the cases. Defendant is given the

time of thirty days to file application for leave, to defend the suit after service of

summons upon him, when plaint is filed with banking court. Banking couft grants leave

to defend to defendant, where there is serious dispute between the parties which require

recoding of evidence because it is the discretion of court. The court decides suit and

passes decree in favor of plaintiff when leave is not granted to defendant. When leave is

granted then banking court shall decide the case in ninety days and after the expiration of

thirty days if appeal is not filed, the decree of banking court is automatically converted

into execution after the expiration of said period.

In this dissert.r;; we studied ,;; ;;."ance from shariath.;- legal

perspective. We discussed three issues from Shariah point'of view. Firstly, there is no

distinction in law between a person who commits willful default and the person who

becomes defaulter due to poor financial condition, on the dther hdnd Shariah holds

different opinion on this point that a person who is defaulter due to his poor condition

should be given extension of time and he cannot be imprisoned like willful defaulter.

Secondly, we discussed the issue of liability of guarantor in the light of Shariah and

law. There is no confli ct in Shariaft and law on this point. Lastly, we identified that cost
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of funds is clearly Riba which is prohibited by Shariaft and also prohibited by the State

Bank of Pakistan in circular No. I3 which was issued in 1984.

ln our third chapter, we discussed many legal points which need attention of legal

scholars. Firstly, we highlighted that the scope of jurisdiction of banking court is very

limited that plaint can be filed by bank or customer on default of fulfillment of

obligation only relating to finance. Other disputes arising out from bank and customer

reiation cannot come within the jurisdiction of banking court. The main issue in this

Ordinance which is criticized by legal scholars is leave to defend. It seems that leave to

defend is violation of basic principle of natural justice "Nobody should be condemned

unheard" which has been guaranteed under article l0-A of the Constitution of Pakistan,

1973. Aft.er the study, we concluded that banking court hear both parties, in leave

application defendant argues his contention before banking court, if there is no dispute

which requires evidence to be recorded then court may reflrse to grant leave to defbndant

and pass a decree in favor of plaintiff because it is requirement of special law for early

disposal of cases in short span of time. There are many points on which conflicting

judgments are on record, there is need that all those points must be clearly elaborated by

honorable supreme court of Pakistan through Suo Moto notice, like issue of applicability

of l2(2) CPC in banking cases. The last issue is that this couft seems to be a court only

for financial institution not a court for customer due to some reasons.

The banking court can award cost of funds only in favor of bank not in favor of

customer. Duty of customer is defined in law but no duty of bank has been told. The

court has no ample powers to fecilitate the parties like order for making installments of

decree in execution proceedings to help judgment debtor. The word "Shall" has been
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used mostly here in law every shall is not binding unless there is penal provision is

attached with it otherwise it can be treated as discretionary. There law points need to be

amended and clearly elaborated by the Supreme Court of Pakistan. [n this way, we can

make this law more efficient for successful recovery of debts within minimum time

period and according to meet ends ofjustice.

4.2. Recommendations

l) We are of the view that after the default by customer there must be an

independent judicial inquiry to find out the reasons of default by customer,

The court may appoint ariy local commission for this purpose which shall

submit its report in three days. If it is found that he is not willful defaulter,

then he should be given extension of time to repay his debt. Imprisonment in

such a case should be considered illegal.

2) According to our findings cost of funds is the other name of Riba. It is not

allowed by- Shariah and the circulars of the State Bank o[Pakistan.-Seetion-3 -- -

of this ordinance should be declared null and void.

3) The scope ofjurisdiction of banking court should be extended to all disputes

arising out of banker customer relationship so that the ordinary courts should

not be overburdened.

4) We are of the view that banking court must be given powers to make

installment of decree in appropriate cases where it is in the interest ofjustice.
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5) The supreme court of Pakistan must take serious notice on ambiguous ;ioints

of this ordinance like applicability of 12(2) of CPC in banking cases because

the High Court difference of opinion on this point.

Banking courts should work under the supervision of High Courts as other

subordinate courts.

Mostly district judges are appointed as judge of banking ccurt with a term of

three years. They are ggt familiar with banking matters. They are transferred

to another place when they are trained in banking matters after and of their

term of three years. There is need to appoint prominent banking lawyers as

judge of banking courts and term of their office must be extended. Judges

must be trained before their appointment to meet ends ofjustice.

Section l3 of F10, 2001 must be strictly followed by the coutts, after expiry

of ninety days, the court must continue with suit on the basis of day to day

hearing. It has been observed that most of the time delay tactics have been

used on the ground that counsel is busy in other court; such plea should be

We are of the view that this ordinance needs to be amended, if bank officials

do any wrong relating to transaction of giving loan and who securitize and

give loan should be held responsible in banking couft if prescribed procedure

and rules are not followed.

After delay in the decision of suit defendant should be asked for security if

delay is caused by him otherwise imposition of security upon him is against

the principles of naturaljustice.

6)

7)

8)

e)

t0)



I l) We are of the view that adjournment of recovery proceedings should not be

allowed except under unavoidable circumstances on an application moved by

party supported by affidavit. In such cases adjournment should not be made

for a period exceeding three days in order to dispose of banking cases in

minimum time period.

12) The appeals against the interim orders of the banking courts and resoft to

constitutional jurisdiction against ordqrs a! intermediate stages arising out of

recovery proceedings should be discouraged by the higher courts.
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