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ABSTRACT

'Médemizing and Reforming Pakistan Maritime Law: Developing a New 'Maﬁtin;e Legal
Regime Harmonized with the Rotterdam Rules fqr Sustainable MoBility and Maritime |
Transpor{
By

Madiha Muhammad

Catering the commercial realities of the global maritime regime, for sustﬁinable mobility and
maritime transport Pakistan needs to adopt a new and revised carriage of goods by sea laws,
a workable and modern piece of legislation protecting all the stakeholders legalizing the
issuance of new variety of shipping documentation complying with the Rotterdam Rules,
2008 of the current global maritime standards. The present study signifies the fundamentals
of international transportation of goods focusing on various modes of transportation and their
importance used in international and national trade and commerce. It highlights the
international méritimé regimes, their application, important provisions and shortcomings.
This study is a comprehensive presentation of the national maritime regime, international
standard compliance and the judicial .épp.roach fowards the sea laws 6f Pakistan.
Furthermore, it brings forth the gaps between the previous legislations considering the use of
containerization, multimodal transport and electronic documenté in the maritime industry. It
also identifies the issues regarding frauds in bills of lading. The study is supported by a detail
review of books, scholarly articles, research papers, case references and recommendations
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contemplating the ratification of the Rotterdam Rules, 2008 and revision of Pakistan’s

_ domestic maritime legislation according to the international standard.

xi




CHAPTER 1

INTERNATIONAL TRADE AND TRANSPORTATION
1.1: INTRODUCTION

The major characteristic of a worldwide trade is that it includes a trﬁnsaction
bctw.een a purchaser in one country and a vendor in another;' it IreQUires transportation of
goods from seller’s country to buyet’s cduntry usually by road; air or sea.” For that purpose
international carrier manoeuvre between .statcs to'céiry freight or passengers.” Transpoit,
therefore performs a central role in exchanging goods from one place to another and to
complete international transactions, It is considered as ‘a comerstone of progressive
civilization.* It is an important variable in overall economic development of the world and

will be considerably more dominant in near future.” At domestic level transport likewise

! Soumyadipta Chanda,A Comparison of rights and liabilities under charter party and bill of lading,
Gujarat National Law University,2011,p1-18, Available at http://ssm.com/abstract=1919597 (accessed June 13,
2013).

? Zulkifli Bin Hasan , The Weaknesses of the Hague Rules and the Extent of Reforms Made by the
Hague-Visby Rules, Islamic Science University of Malaysia - Faculty of Shari'ah and Law,Nazli Ismail 11
Universiti Tenaga Nasional, Junel 35,2007, Malayan Law Journal, - 2007 avaiable at
hiip://ssm.com/absiract=2234211 (accessed July 19, 2013).

% Donald F.Wood, James C.Johson, Contemporary fransportation second edition, (USA: PennWell
publ ishinag company, 1983),p369.

P.C.Stubbs, W.J.Tyson, M.Q. Dalvi, Trangport Economics Revised Edition edited by Charles carter,
Studies in economics:15,( London: George Allen and Unwin Publishers, 1980-1984), p1

* §. Mankabady, Some Legal Aspects of the Carviage of Goods by Container, The Tnternational and

Comparatwe Law Quarterly, Vol 23, No. 2 (Apr, 1974), pp- 317-338 , available at
: Is.cambridge layA P line&aid=1498628&fileld=5002058930003

845 (accessed July 25, 201 3).




occupies an imperative posiﬁon. The uplift of any nation’s economy cannot be eﬁsﬁed until
it has an effective transport and carriage system. The gfowinQ statisfic§ of natioﬁs, in the
modem industrial world owe a lot to smooth carriage services, making car-ﬁers a virtﬁally
indispensable element for the social survival. Since science and technology are deyeloping
day by day so are the commercial and industrial activities paving thé need for an efficient

and better transport and carriage system.

1.2: CONTRACT OF SALE OF GOODS IN INTERNATIONAL TRADE

Conflict of interests exists between the principal parties while trading internationally,
that need to be identified from the beginning. The seller desire is not to part with the goods
unless there is an assurance of payment. Whereas, the buyer wish is not to part with payment
unless he receives certain assurance regarding possession of the goods. This can only be
solved by a contract of sale, where stipulations must be made by the parties to execute the

contract.

There are different kinds of contracts of sale of goods in international trade, some of them

are as follows:




1.2.1: C. L F. Contracts

Cost Insﬁrance and Freight (hereinafter referred to as C.i,F.) mnﬁaéts has its origin
in the customs and usages of merchants rather than a mere product of legislation. In this
contract, the price covers “cost insurance and ﬁ‘eight”.6 Foilowings are some of the duties of
vendor/ seller and purchasers under the con&act of CLF. |
The duties of vendor under a C.L.F. contract are: to ship the goods of de'scription within the
time prescribed in the contract at the port of shipment,’ to exccute the policy or policies of
insurance upon the prevailing terms and conditions in fhe trade;? to procure the bill of lading
for the goods; to make an invoice; and finally to deliver the policies of insurance, bill bf
lading and the invoice to the purchaser within a reasonable time of shipment.®
The first and foremost duty of the purchaser is to take the delivery of all the shipping
documents representing the goods purchased.m Secondly, the purchaser must make the

payments of the goods on time."" If goods are not according to the terms of the contract, then

Tariq Tdais , CIF Contracts in International Sales of Goods, July- August 2013, Al- Tamimi & Co.
Avaiable at: ' ' .
http://www.tamimi.com/en/magazine/law-update/section-5/july-angust-2/cif-confracts-in=
international-sales-of-goods.htm] (accessed July 19, 2013).
? Hinkelman, Dictionary of International Trade: Handbook of the Global Trade Community,8"
edition, p 46. '

F
Tbid,
9oldais , CIF Contracts in International Sales of Goods, July- August 2013.
¥ . .
Tbid. ) .
! Rami Al Tal, United Arab Emirates: The Nature Of CIF Contracts, 10 December, 2014, Mondag
connecting knowledge - .and people, Available : at:

hitp://www.mondag.com/x/1 1 7852/cvcling+rail+toad/ The+Nature +Of+CIF+Contracts  (accessed July 19,
2013). :




purchaser may reject the goods and recover the amount, The purchaser may also sue the

vendor for damages for breach of contract.”

1.2.2; F.O.B. Contracts

n Free on board (hereinafter referred 1o as F.0.B.) contracts the seller or veﬁdor pays
the cost of the shipment and makes delivefy of the goods as soonlas they are placed on
board. * |

1.2.3; C and F Contracts

Cost and Freight (C and F) contracts are almost like a C.LF. contract. The only
difference i that the seller or vendor does not take the responsibility of insurance.'® The

purchaser is responsible for arranging the insurance.

"2 Ibid.

* Thid.

* Peter .A. Akhihiero Esq. ,A Paper presented on Contracts of Carriage by Sea, Sale, Marine
Insurance and Documentary Credits, At the Shippers Enlightenment Workshop on Intemational Trade
Contracts And Shipping Procedures , Organised By Nigerian Shippers’ Council, 13th Of December, 2005,
Available at:
cd=] ved=0CBsOFj

A&url 'ht_tQ%S A%2 F%ZF\mvw mgenanlawggmicom%gl?arnclg_g%QFcommercnal"/o2520 a\l.%zFCONTRAC

TS%25200F%2520C ARRIAGEY2520BY %2 520SEA%2520(CORRECT). DOC & ei=plkBVPGZK0oqB70Qagd
CgDA&usg—AFOICNHDMJEhmd4WMVZBhIZA5APSD-kESg& bvm=bv.74115972.d.bGFE(accessed July 29,

2013).

" Thid.




1.2.4: Ex Ship Contract

In Ex Ship contracts, it is the duty of sellér or vendor to ship the goods to the

purchaser at his own risk and to make delivery at a destined port. "6

1.3: MODES OF TRANSPORT

Transport system is considered as a jugular vein of any nation and goéds transported
from one place to another are like biood in circulation. After parties enter into contract of
sale of goods the first and foremost task for them is to transport goods, ﬁ'om the place of
manufacturing to the place of théir consumption, ¢ither within the country or abrbad. For that
they have to choose appropriate mode of carriage of goods keeping in mind various factors
such as cost and time available for transit. Carriage of goods can take place through land, sea
or air. Usually air carriage is preferred for rapid and speedy transportation but lgoods must be

of the air cargo type. Sea and road carriages are more economical but time éonsuming; if

parties scarify time for saving cost on transportation then roads and sea 1is the best choice.

Followings are three modes of transport.

' Hinkelman, Dictionary of International Trade: Handbook of the Global Trade Community,8™
edition, p 53. ' :




1.3.1; Carriage of goods by Air

Transport of goods via air is developed at a higher rate .than other fwo modes of
transport.'” Speed is clear edge of air h'ansport'sprovided goods must be of air cargo type.
Goods that can easily and safely be transported through air aré usually products of little mass -
yet high esteem such as diamonds, medicine, fruits.? However, air lineé also carries cargo
in substantial quantities nowadays, as speed of aircraft means certain savings to the
concerned manufacturers.?’ The docume_nt that is used for carriage fbr air transport is air
waybill.2' The conventions that deal with cérriage of goods by air are Warsaw Convention,

1929%2, Warsaw Convention as amended at The Hague in 19557, Guadalajara Convention,

'S Evelyn Thomas, Commerce its theory and practice 11* edition revised by L.B. Curzon ,(London:
Cassel ltd,1978-1979)p 360.

® Henry G. Hughes,John W. Loveridge, Text book of commerce, (London: Butterworths & Co
Publishers Ltd,1981), p256.

'® Thomas, Commerce its theory and practice , p 360-361.

* Hughes, Loveridge, Text book of commeree, p245

M James M. Klatz, mernational Sales Agreements: An Annotated Drafiing end Negotiating Guide,
(Kluwer Law Intematlonal 2008), p168 avaﬂable at:

ments: +An+Ann0tated+Draﬁmg+ang1 [ﬂgggtlalmg-_rGulde&hl'—en&sa-X&c:—EQgBVILVFcﬂ?Abn-

4HOBw&ved=0CBoQ6AEwWA Aflv=onepagedq=Tnternational%20Sales%20A greements®3A%20An%20Amo
tated%20Drafting%20and%20Negotiating%20Guide & F-false (accessed July 19, 2013),

2 Chia-Jui Cheng, Jiarui Cheng , Basic Documents on International Trade Law, (The Netherland:
Kluwer Academy publishers, 1990), p353 available at
http://books.google.com.pk/books?id=_BFEiv2P2q0C&printsec=fronfeqver& dq=basic+documents+ontinternat
ionalHrade+law&hi=en&sa=X&ei=1 cG2UVW-
DI2thOf xYHODA&ved=0CD4Q6AEWAA#v=onepage& q=basi g@Mogments%mon%zmnl,gmtlgngl%zm
rade%2(0law& f=false

2 Ihid.




1961**, Montreal Convention, 199925. In Pakistan, carriage of goods by air is regulated by

the Carriage by Air Act, 2012%
1.3.2: Carriage of Goods by Road

Transport by road or land oécupies a primary pla_ce._iﬁ today's world as it provildes a
reach unparalle! by any o.ther contemporary mode. Cérriagc of goods by road depends upon
the type of goods transported, distance covered by road and the welght and volume of such
shlpment Low tariff barriers also increase mtematlonal road transport.® A truck bill of

lading is used in carriage of goods by road.”

Carriage of goods by road is regulated by the UN. Convention on the contracts for
intemational carriage of goods by road.*® “Howézer, these are not conventions of worldwide
membership and carriage of goods by road and rail is often ruled by specific domestic rules
in the country of transit. Special care should be made to review such domestic rules.”*' The

carriage of goods by road in Pakistan is presently regulated by the Carrier’s Act, 1865°2, this

* Ibid,

“Ibid.

2 This Act has repealed the old Carriage by Air Act, 1966 and Carriage by Air Act, 1968.

*7 Thomas, Commerce its theory Curzon, p 349.

* fid.

* Tbid.

* James M. Klotz, International Sales Agreements: An Annotated Drafiing and Negouanng Guide,
p221.

*! Klotz, International Sales Agreements, p169,

32 Khalid Mehmood Checma, Business law, (Lahore: Syed Mobin Mahmud & Co., 2011), p236.

7



law is in need of reformation. It does not amply cover the demands of the road transport

carrier since it does not lay down any laws that are favorable for the carrier.
1.3.3: Carriage of Goods by Sea

Maritime transport is as old asl the- history of jurisprudence.”With the advent of
- nineteenth century worldwide trade changed considérably, which brought an increase in
manufacturing, trade and transport together with tec_hnological and infrastructural
developments that particularly increased marine transport.> Nowadays maritime time
transport is progressing vigorousl;l:; approximately 4/5 of worldwide trade measured by
weight of goods is handled by shipping industry.®® It is considered as a heart of international
trade and commerce, it is a machine driving globalization. Cargo ships can transport massive
and bulky cargoes which are impossible to carry through air or rail transport. ** Today
majority of the international trade is transacted and carried through sea, it dominates other
modes of carriage because of its mobility, low prices, and its capability to transport goods to

anywhete on earth.”’ As Soumyadipta Chanda argues in her article that:

*F. Cyril James, Carriage of goods by sea-The Hague Rules, University of Pennsylvania Law Review
and American Law TRegister, Vol 74, No. 7May, 1926), pp. €72-690 Available at:
http://scholarship.law.upenn.edwpenn_law_review/vol74/iss7/2(accessed July 19, 2013),

#Joakim Adamsson , The Rotterdam Rules A transport convention for the future?, thesis unpublished,
Lund university, 2011, Available at:
http:/fwww.lundunjversity. lu.sefo.0.1.871d=2496 S &postid=22923 1 1 {accessed July 19, 2013).

*> Thomas, Commerce its theory and practice, 162.

*“Tbid , p355.

*7 Nadezda Butzkova, Legal Regime of Carriage by Sea, 2013 Russian Presidential Academy of
National Economy and Public Administration (RANEPA),1-19, Available at: htty://ssm.com/abstiact=2286999
(accessed September 9, 2013).




Carriage of goods by sea is preferred because of its cost efficiency and also because
it connects the remote comners of the earth, It is for this very purpose of u"anspoﬁing_
the goods from the place of the seller to the place of the buyer that the seller has to
make certain arrangements. Such arrangements include entering into a contract ﬁf
affreightment with the owner of the ship or a sea going vessel which is to transport

the goods. It also includes preparing a bill of lading which in essence invotves:

passing over of the propérty in the goods to the master of the vessel 3

1.3.3.1: Contract of carriage of goods by sea

Contract between the parties and carrier for the carriage of goods by sea is known as
contract of affreightment. According to - Osboms conciée dictionary: “Contract of
affreightment is a contract made either by charter party or by bill of 'léding, by which a ship-
owner agrees to carry goods in his ship for reward.”*In contract of affreightment parties take
the services of carriage by hiring either the whole ship or part of it. When the whole ship is
hired for carrying goods the agreement made beMem shipper and ship owner is known as

charter party.

1.3.3.2: Charter parties

Charter-party is a hire or lease agreement between the vessel owner and charterer,
Under a charter-party, a vessel is leased for one or more voyages or for a fixed time span.

Commonly, the vessel owner keeps possession rights whereas the charterer has the right to

8 Chanda, A Comparison of rights and liabilities under Charter party and Bill of Lading, p 1-18.
* Burke, Osbom’s Concise Law Dictionary, p21,

-9




select the ports of call. Robin Burnett and Vivienne Bath define charter party in their book
as:

A written agreement by which a ship-owner lets an entire Ship, or a part of it, to the
charterer for the conveyance of goods, binding himself to transport them to a
particular place for a sum of money which the charterer undertakes to pay as freight
for their carriage. The principal .stipulatl;dns refer to the places of loading and
delivery, the mode and time of paying the freight, the number of days and the rate of

40
demurrage.

1.3.3.3: Bill of lading

The birth of bill of lading was from the old ship "register,” where the character and
amount of goods delivered were recorded. Initially, this information was used as a written
evidence of receipt of the goods, but later on the terms of a contract of shipment between the
seller and the master of the ship were also included in it.*! Followings are some of the

definitions of bill of lading.
According to Black’s law Dictionary 1t is defined as:

Bill of lading is a document acknowledging the receipt of goods by a carrier or by
the shippers agent and the contract for the transportation of those goods; a document

“Burke, Osborn’s Concise Law Dictionary, p72. . _
¢, S. Duncan Source, The Uniform Bill of Lading, Joumal of Political Economy, Vol. 25, No, 7
(Jul., 1917), pp. 679-703, Available at: Harchive. ils/jstor-1821773 (accessed September 9, 2013).

10




that indicates the receipt of goods for-shipment and that is issued by a person

- engaged in the business of transporting and forwarding goods.”

Dictionary of commerce defines the bill of lading as: “A document which is signed by the
master of the ship on behalf of the owners, acknowledging the receipt of the goods put 611

" board and setting oﬁt the terms and conditiohé under which the goods would be carried.”*?
Davis J. C. in Malabar Stcalﬁship Co. v. Central Bank of India explained bill of lading as:
"Bill .of lading is a document of title; it is a symbol of the goods; if reprcsentslthe goods
themselves, and it appears to us that as a document of title it is a document of title to

specified goods in specified place.”™*

BiII] of lading perform several functions such as; it is considered as good ev-idence of the
contract of affreightment, it is a receipt issued to the shipper and signed by and on behalf of
the carrier ,*it also includes admissions regarding the quantity and condition of the goods
when put on board.*” In addition, bill of lading is an important document of title.*® However,
it should be distingnished from other forms of documents. As C. S. Duncan Source observed

in his book that:

2 Bryan A. Gamer, Black's law dictionary 8th edition, (USA: West ,a Thomson business, 20043p{ p.
176).

BN.R. Pathak, Dictionary of commerce, (2004, New Dehli, Murari Lal & Sons),p21.

“Malabar Steamship Co. v. Central Bank of India, A TR 1939 Sind 225.

** Payne and Tvamy’s, Carriage of goods by sea Twelfth Edition(London, 1985, Butterworth), p 71.

*S Bill of lading, report by the secretariat of UNCTAD, (New York : United Nation publications,1971),
ps, Available at: http://r0.unctad org/ttl/docs-legal/rep-doc/Bills_of lading-
Report TD B €4 CSL_6 Rev.1.pdf (accessed September 9, 2013). '

:: Payne and Ivamy’s, Carriage of goods by sea Twelfth Edition,p .

Tbid.
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The bill of lading, however, should be .s.harply distinguished from other forms
associated with it. The freight bill, or the shipping bill, is a receipt for the goods
delivered to the carrier, and nothing more. It is a form developed to fulfill that
speci.alized function out of which the bill of lading grew. The bill of exchange, to
which the bill of lading is often attached, is an independent, though an interrelated,

~ document. Tt represents the banker's function in financing the shipment.*®

1.3.3.4; Electronic Documentation

In trade and commerce documents plays a paramount role, in fact whole transaction
of sale of goods depends upon documents. As David J- Sharper aﬁd W.Wylie argues ih their
article that: “International trade and transport are typically conducted by means of
documentary transactions, The documents are the means to cement the transaction. They
constitute the medium by which commercial information and legal rights are transmitted.”*
With the emergence of e-commerce in contemporary world, traders and investors preferred
to use electronic modes of transactions are well organized, efficient and systematic,
Similarly, as a result of development in computer cryptography, now paper bill of lading or
way bills are substituted by electronic equivalent to evidence carriage of goods contracts.®’

Electronic documents are discussed in detail in upcoming chapters.

“9$ource The Uniform Bill of Lading, Journal of Political Economy, Vol. 25,

* David j. Sharper and W.Wylie, New directives in maritime law: When blts replace bills, what shall
the law bytes on,(Toronto.London: Carswell. Stevens, 1985), p208.

*'Simon Baughen, Shipping Law, (Milton park: Routledge-Cavenmsh 2009), p25, Available at:

hitp://books.google.com.pk/books?id=EQEIQAUINNEC & pp=PA 1951 &du"Slmon+Baughen,+Sh1pn
ng+Law +(Milton&hl=en&sa=X&ei=-

MDVMPIKSGvIADLIYDADWE ved=0CBoQSAEWwA Afiv=onepa Slmon%.ZOBau hen%2C%20
shipping%20Law%2C%20(Milton&false (accessed September 29, 2013),

12




1.4.3.5; International Conventions on Carriage of Goods by Sea

There are three prevalent leéal frameworks that regulatelthe international carriage of
goods by sea namely: 'Ihtemational Convention for the Unification of Certaianullcs of Law
relating to Bills of Lading, 1924, the Hague Rules.of 1924 as amended by the Visby
Protocol, I968,I and the United Nations Convention on the Cafriagé of Goods by Sea, 1‘5’73.Si
International Convention for the Unification of Certain Rules of Law relating to Bills of
Lading, 1924 also known as the Hague Rules, 1924 represented the effort made by the
international community to achieve uniformity in ocean bills of lading in order to provicie a
degree of predictability for international shipping.53Thesc rules were the outcome of
prevalent dissatisfaction among shippers and their insurers with arbitrary limits forced by
carriers to limit their liability in case of decrease of, or impairment to, cargo. After half a
century of global change, there was a movement to modernize the Hague Ruleﬁ,’ 1924°* and

later in 1968*° they were replaced by Hague- Visby Rules, 1968.% The United Nations

52 Hasan , The weaknesses of the Hague-Rules and the extent of reforms made by Hague-Visby Rules,

pl1-13,

> Ibid.

* Ibid.

> Ibid. .

% Robin Bumett, Vivienne Bath, Law of International Business in Australasia, (Sydney: Federation
Press, 2009)p 131 available at

http.//books.google.com.pk/books?id~G XHCkbxgpvgC& pe=PA 1 75&dq=time+charter+party&hi-en&sa=X&e
i=i062UrPSEsbxhQeG 1 oCTBw&ved=0CDkQEAEWA g#v=onepage& q=time%e20charterte2Oparty& f=false(ace
essed September 9, 2013).
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Convention on the Camriage of Goods by Sea, 1978 are a set of rules governing the

international sh_ipmerit of goods adopted in Hamburg in 1978.%7

1.5: Conclusion

Briefly, in this chapter the introduction of international trade énd transport is
prescribed that how transport occupies a pivotal role in transferring of goods from one place
to another. Efficient transport is important for the economic survival df any nation. The
purpose of this chapter is to know the fundamentals of international transportation of goods.
The focus of this chapter was merely to understand various mode of @spomﬁon used in
international and national trade and commerce. Three modes of transport such as; road, air
and sea were analyzed but the primary importance was given to transport by sea. As sea is
considered as the most cheapest and economical mode of transport. Important definitions
such as carrier, shipper consignee, Bills 6f Lading and charter parties were also discussed in
detail. In addition, a brief introduction to electronic documentation and transport conventions

was also given,

57 Utsav Mukherjee , Hamburg Rules United Nations Convention on the Carriage of Goods by Sea,
1978 - An Appraisal, National Law University Jodhpur (NLUI),2008,1-21, available at:
http://ssm.comfabstract=1146818 (accessed September 29, 2013).
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CHAPTER I
INTERNATIONAL LEGISLATION ON CARRIAGE OF GOODS BY SEA
2.1: INTRODUCTION

Presently, there are three 'major intemationa‘_l conventions which regu]a_tes the
carriage of goods by sea these are: In_tcrnational Convention for the Unification of Certain
Rules of Law relating to Bills of Lading, 1924(hereiﬁ after referred to as the Hague Rules,
1924), The Hague Rules of 1924 Ias amended by the Visby Protocol, 1968, (herein aﬁer
referred to as the Hague-Visby Rules, 1968), The United Nations Convention on the
Carriage of Goods by Sea, 1978, (herein after referred to as the Hamburg Rules, 1978)." The
purpose of these international conventions is to encompass the trading activities related to
the carriage of goods by sea and to bring uniformity in international trade and commerce.’
The present chapter aims to analyse these three international regimes, their application,

important provisions and shortcomings. Further, a brief introduction of The United Nations

Convention on Contracts for the International Carriage of Goods Wholly or Partly by Sea,

' Theodora Nikaki and Barig Soyer, A New International Regime for Carriage of Goods by Sea:
Contemporary, Certain, Inclusive AND Efficient, or Just Another One for the Shelves?, Berkeley J. Int'! Law.
Vol. 30 Issue 2, P 303 (2012). Available at:
http://scholarship.law.berkeley.edw/cgi/viewcontent.cgi?articie=14 1 8&context=bjil (accessed December 13,
2013).

2 Fernanda Ruiz, Legal study of sea carrier lLimitation of liability according to Brazilian law in
comparison to the Hague-Visby regime, New York: Law inter Review, Volume 1, Issue 1, March 2010, p.
144/198. Available at:

http:/Awww. lawinter.com/4lawinterreview.pdf (accessed January 24, 2013).
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2008 (herein after referred to as the Rotterdam Rules, 2008) will also be given at the end of

this chapter.
2.2: THE HAGUE RULES, 1924

The Carriage of goods by seaisa pracﬁcc.EeyOnd- borders therefore @ifonnity in law
is paramount for the stakeholders or partieé involvéd. As Mirap Marusic in her article argues
that: “Several attempts have been made by the shipping industry and the international legal
community to adopt conventions providing uniformity and balancing the interests of actors
involved in the indﬁstry.’ﬁ Consequently, Maritime Law Comminée of the International Law
Association (ILA) drafted an international convention on the carriage of goods by sea in
1921," this draft was a result of earnest discourse among the representatives from many
maritime States, Later on, a conference was held in the Hague where members gave stamp of
approval to this draft law which was named as the International Convention for the
Unification of Certain Rules of Law relating to Bills of Lading, 1924 (Hague Rules, 1924).
The conference gave recommendation of international adoption of these .Ru]es. “All

stakeholders contributed in the discussion and drafting which resulted in remarkable piece of

} Miran Marusnc, A Gateway to Electronic Transport Documentation in International Trade: The
Rotterdam Rules in Perspective, 2012, thesis umpublished, Lund university,2010, Available at:
h waw lunduniversity.u.se/o.0.1.52id=24965& postid=2438153 {(accessed JTanuary 24, 2013).

¥ R. WolfsonSource, The English and French Carriage of Goods by Sea Enactments, The International
and Comparative Law Quarterly, Vol. 4, No. 4 (Oct, 1955), pp. 508-532 avaiable at
http:/fjournals.cambridge.org/action/display Abstract ?fromPage=online&aid= 14686 36& fileld=5002058930000
703X (accessed January 24, 2013).
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legislation.” The Hague Rules, 1924 were the result of chain of developmehts where interest -
of all stakeholders was discussed with great caution and v1gllance eran Marusm further

stated that:

The Hague Rules were more carrier-friendly than tﬁe law at that time in
general was. The Hague Rules intrbduoed uniformity in the limitation of
liability, which was important at this time as the carriers incorporated ¢lauses
in the bills of lading limiting their liability anyway. This way a uniform
agreement was achieved and the limitations of liability could be controlled by
the convention, instead of the carriers setting up their own étandards.G

The Hague Rules, 1924 were a successful undefsténding betweén the interest of the carner
and the cargo owner. Therefore, they were ratified by majority of the. maritime states.” The
reason of this admiration was alsd the fact that they depicted aimost the same customs which .'
were prevalent throughout the centuries.®

The Rules comprised of 16 Articles in total,” where Article 1 is a definition clause which

defines the terms such as: carrier,'® contract of carriage," goods,12 ship and carriage of

* Ibid.

§ Miran Marusic, A Gateway to Electronic Transport Documentation in Tnternational Trade: The
Rotterdam Rules in Perspective, 2012,

"Paul Myburgh ,* ATl That Glisters': The Gold Clause, the Hague Rules and Carriage of Goods by Sea,
(2002) 8 New Zealand Business Law Quarterly 260-265, available at!

hitp: waw maritimelaw. org. nz/myburgh/Gold. pdf (accessed January 24, 2013).
¥ Ognyan Savov, Illega] activity in the issuance of negotiable documents in the carriage of goods by
sea — do the existing legal regimes provide sufficient protection for the participants72011, Sweden, Lund
University (Thesis unpublished). Available at;
http:erww. lunduniversity.lu.se/o.0.i.5%id=24965& postid=1895382 (accessed Januvary 24, 2014),

* International Convention for the Unification of Certain Rules of Law relating to Bills of Lading also
known as the Hague Rules available at http.//www.admiraltylawguide com/conven/hagnerules1924.htm] (last
accessed) March 03, 2014,

*The Hague Rules, 1924, art. 1(a).

"'The Hague Rules, 1924, art. 1{b).

" The Hague Rules, 1924, art.i{c).
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goods.”* The definition of carrier includes both ship owner and charterer.'* This means that
the charterer enjoys the same immunities as that of the ship'owner.'s_ There is no particular
deﬁ.niticm of the shipper under the Hague Rules, 1924; rather indirect reference t.clllthe shipper
is given. The party who enters in to a contract of carriage with_'the carrier is basics_tlly a
shipper.'® Similarly, Elson Thana in his article noted that, “The Rules does not provide much
on the position of shipper's obligations and liabilities.”’ Hé further recorded that, ‘-‘Ir; these
Rules, one cannot find a clear expression for the obligation and liability of the shipper, but
only a small number of provisions that may be extract@d from the Rules.”'®*The definition of
a contract of carriage'® is significant because it reveals thét the charter party is not defined or
regulated by the rules only b.i.ll of lading or other similar documents of ﬁtle issued under
charter party are regulated.”’ Other important documents such as sea waybills or ship

delivery order’' are not governed by these rules.

'3The Hague Rules, 1924, art. 1(d).

* The Hague Rules, 1924, art, I(a)..

'* Savov, lllegal activity in the issuance of negotiable documents in the carriage of goods by sea — do
the ex 1stm6g legal regimes provide sufficient protection for the participants?2011.

The Hague Rules, 1924, art. 1{a).

'7 Elson Thana, Shippers’ obligations and liabilities under United Nations Convention on Contract for
the International Carriage of Goods wholly or Partly by Sea (The Rotterdam Rules), thesis unpublished, Lund
university,2010, available at: http://’www.lunduniversity.lu.se/o.0.i. s?id-24965&nomd—166M (accessed
January 24 2014).

"% Ihid.

¥ "Contract of carriage® applies only to contracts of carriage covered by a bill of lading or any similar
document of title, i so far as such document relates to the camriage of goods by sea, including any bill of lading
or any similar document as aforesaid issued under or pursuant to a charter party from the moment at which such
bill of Iad1 ng or similar document of title regulates the relations between a carrier and a holder of the same.

2 Shafig ur Rehman Lt Commander Pakistan Navy, A Legal Analysis of Upcoming Rotterdarn Rules
vis-a-vis Present Regimes, (Phd: International Maritime law institution established under the auspices of
Internatiozli'nal Maritime Qrganization, a specialized agency of United Nations,2009).

Tbid.
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The rules also prescribe the duties of the carrier. The prime duty of the carrier is to make the
ship sea worthy and to show due diligence in making her 50.22 The bill of ladings can be
issued only on the demand of the shipper. * As observed by Ognyan Savov:

if the shipper and consignee are the same persons and they are certain of what
has been loaded on board, they do not need the B/L. However, if one

considers that the B/L is not only a proof of the received cargo but also of its

apparent quality, it is advisable that the shipper always require its issuance. ™

There are certain inherent defects Band lacunas in the Hague Rules, 1924 which paved a
need to amend this law. To illustrate, the Hague Rules,- 1924 only deals with outward
shipments and not with inward shipments.”® In addition, they are also not applicable on
carriage of live animals or cargoes which are carried - on deck.“’Furthermore, the
development in technology and use of advanced machines and equipment in shipping
industry such as containerization of cargos overtook legislation.?® The exact words of
Zulkifli Hasan and Nazli Ismail well describe the simation as: “The container itself, as

distinguished from the individual cargoes contained therein, is normally shipped under an

2! The carrier shall be bound before and at the beginning of the voyage to exercise due diligence to: (a)
Make the shlp seaworthy,

B The Hague Rules, atticle 3(3) : After receiving the goods into his charge the camrier or the master or
agent of the carrier shall, on demand of the shippér;, issue to the shipper a bill of lading available at:
http:/Averw. admiraltylawguide com/conven/haguerules1924 html (1ast accessed) 02.03.2014.

# Savov, Illegal activity in the issuance of negotiable documents in the carriage of goods by sea — do
the exlstmsg legal regimes provide sufficient protection for the participants?2011.

Thid

% Hasan, and Nazli, The Weaknesses of the Hague Rules and the Extent of Reforms Made by the
Hague-Visby  Rules  (June 15,  2007),Malagyan Law  Journal, 2007.  Available at

hitp://ssm.com/absiract=2234211 (accessed July 19, 2013). '

2 The Hague rules, art. 1(c).

* Joakim Adamsson, The Rotterdam Rules A transport convention for the future? 2011, Sweden,

Tund University (Thesis unpublished). - Available at:
hitp:/www. lunduniversity.l1.sefo le?ld-249ﬁ5&.p stid=22923 11 (accessed July 19, 2013).
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ordinary bill of Jading. However the Hague Rules is silent on the interpretation of “package

or unit’ which are stored in a container.”””

2.3: THE HAGUE VISBY RULES, 1968

As stated above that the Hague Rulcs, 1924 does not have an)-r provisions regarding
containerization, moreover, due to.monetary changes the liability limits in this conveﬁtion
seems to be too low. °Therefore, as commercial realities have_: overtaken legislation the
Comité Maritime International (CMI) decided to amend the Hague Rules, 1924; As a result
the Hague Rules of 1924 as amended by the Visby Protocol, 1968 also known as the Hague- -

Visby Rules came in to force in 19687

Introduction of container clause, increase in limitation limits and insertion of weight based
calculation alternative were most significant changes made by the Hague-Visby Rules,
1968.3* In addition, these rules introduced Poincaré francs® for the caleulation of liability

amounts.** Another improvement was in the article 4(5) where amount of compensation has

# Hasan, and Nazli, The Weaknesses of the Hague Rules and the Extent of Reforms Made by the
Hague-Visby Rules.

0 Adamsson, The Rotterdam Rules A transport convention for the future? 2011, Sweden, Lund
University.,

?; Marusic, A Gateway to Electronic Transport Documentation in International Trade: The Rotterdam
Rules in Perspective, 2012,

32 Gee the Hague-Visby rules, art. 4(5)a.

% See the Hague-Visby rules, art. 4(5)d.

™ Fernanda Ruiz, Legal study of sea carvier limitation of liability according to Brazilian law in
comparison to the Hague-Visby regime, New York: Lawinter Review, Volume T, Tssue 1, March 2010, p.
144/198, available at: http://www.lawinter.com/4lawinterveview.pdf (accessed July 19, 2014).
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been raised dependmg upon the type of cargo units.® Under the new convention the benefit
of limitation of llablllty is not given to the carner, if it is proven that the damages are
occurred due to negligence and recklessness of the carrier.®

The _ﬁague Rules, 1924 are only applicable to outward Iship_ments and not _'t;a inward
shipments therefore the Hague-Visby; 1968 bbught a change in these rules by extending its

territorial _]UI]SdlCtlon 7 Zulkifli Hasan and Nazli Ismail mentioned that:

The Rules clearly provided that when the contract of carriage falls within one
of the cases set out in Article X of the Rules, then the Rules must apply
whatever be the proper law of the contract. In other words, the Rules apply by

force of law and often inwards and outwards shipment.*®

As already discussed in previous chapter, that one of the characteristics of bill of lading is
transfer of title or negotiability. Under article 3(4) of the Hague-Visby Rules, 1968
protection is given to the third person be it consignee or holder of bill of lading in good
faith.>® This provision also protects letter of credit in case where bank is acting as an agent of

consignee. Hence, Hague-Visby, 1968 introduced the letter of credit system in the carriage of

goods by sea

* Gee the Hague-Visby rules, art. 4(5).

3 Neither the carrier nor the ship shall be entitled to the benefit of the limitation of liability provided
for in this paragraph if it is proved that the damage resulted from an act-or omission of the carvier done with
intent to canse damage, or recklessly and with knowledge that damage would probably result,

*7 See the Hague-Visby rules, art. 10.

*® Hasan, and Nazli, The Weaknesses of the Hague Rules and the Extent of Reforms Made by the
Hague-Visby Rules.

** The Hague Visby rules, art. 3 (4)

“® Savov, Tllegal activity in-the issuance of negotiable documents in the carriage of goods by sea — do
the existing legal regimes provide snfficient protection for the participants?2011.
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Although Hague-Visby Rules, 1968 brought significant chahgcs but fail'ed. to fix thc
shoncémings of the Hague Rules, i924.‘" The rules were neither compatible nor ébnsistent
with the change in the modern world* Notably one of the Hagué-Visby Rules, 1968
weakness is that; carrier’s'liability'is still for a short period of time. In addition, as Zulkifli
Hasan and Nézli Tsmail noted down ﬂiat: “By reason of advancé communication techndlogy,
vessel navigation and safety the carrier with a higher 'degree -of contrql of the vessel and

cargo should not be exempted”.*?
2.4: THE HAMBURG RULES, 1978

Most of developing countries did not participate in the creation of existing
international shipping frameworks therefore they later on observed that these regimes did not
strike a fair balance between the interest of shipper and ship-owners.* In additions, they
noticed that their nationals were mostly shippers and did not have equal bargaining powers

as that of ship-owners and these rules are therefore unfair** To overcome these short

nJoaklm Adamsson, The Rotterdam Rules A transport convention for the futm'e? 2011,
Thid.

** Hasan, and Nazli, The Weaknesses of the Hague Rules and the Extent of Reforms Made by the
Hague-Visby Rules.

* Sinha Basnayake , Origins of the 1978 Hamburg Rules, The American Journal of Comparative Law,
Vol. 27, No. 2/3, Unification of International Trade Law: UNCITRAL's First Decade (Spring - Summer, 1979),
PP 353-355. Available at:
http:/Awww. jster.org/discover/10. 230'?!&&0038"u|g—;3?38832&uld=2&md=_4é§1 d=21104641213313(accessed
July 19, 2014),

% Utsav Mukherjee, Hamburg Rules United Nations Convention an the Carriage of Goods by Sea,
1978 - An  Appraisal, National Law University Jodhpur = (NLUJ), . Available at:
http:/www jstor.org/discover/10.2307/840038Nid=3738832& wid=2&nid=4&sid=21104103509061
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comings the United .Nations (UN) took the lﬁains and drafted an entirely new regime termed
as the United Nations Convention on the Carriage of Goods by Sea, 1978 or the Hamburg
Rules, 1978.% These rules were adopted in. March 31, 1978 and in November 1992 they.
came into force.” They were the outcome of great cf’foﬁs Of. the UN. Most Q’f its articles
were reformulated from previous'fegimes' with some new additions. According to Er]ing
Selvig: “Among the signiﬁcant changes made .by the new Convention are the solutions to
problems that arise when two or more carriers are involved in the cont:ﬁct of carriage ot in

the carriage of the goods™.*®

The Hamburg Rules, 1978 provides that th.e carrier must be blamed in case of loss or damage
of the goods but if carrier proves that he/she took reasonable steps to avoid the loss then
he/she will be exempted from the liability.49 The Hamburg Rules, 1978 covers less than 5%
of global shipping. It is pertinent to mention here that noﬁe'of the major shipping nations
have opted these rules. Although the Hamburg rules, 1978 have provisions regarding the new

technologies and new issues but still they have been adopted by few nations.

* Thid. (accessed July 29, 2014),
¥ Shafiq ur Rehman Lt Commander Pakistan Navy, A Legal Analysis of Upcoming Rotterdam Rules
vig-a-vis Present Regime.

Erlmg Selvig, Through-Carriage and On-Carriage of Goods by Sea, The American Journal of
Comparative Law, Vol 27, No. 2/3, Unification of Intemnational Trade Law: UNCITRAL's First Decade
(Sprmg - Summer, 1 979), PpP. 369'389 avaiable at

i i di . 02 8 i

July 19, 20]4)
” Smha Basnayake , Origins of the 1978 Hamburg Rules.

® Adamsson, The Rotterdam Rules A transpon convention for the future? 2011, Sweden, Lund
University.
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Scope of its application is wider as compared to the Hague Rales, 1924 and Visby prc;tocols.
Tﬁc definition of carrier is more extensive. The rules enc':ompas's even a; person Who
cbnéludes the contract with the shipper but he has no interest to carry the goods himself.“ It
also defines actual carrier’’, the person who is actuglly carrying thq'goods. Thus, according
to the Hamburg Rules, 1978 there are two kinds of carrier: the contractual carrier and the
actual cérrier as defined above. These rules impose Liability oﬁ the contractual carrier'thlat he
is responsible for the whole carriage.” As said by Joakim Adamsson: “The effect of these
provisions is that if the Hamburg Rules apply it is easigr for a shipper to find a respbnsible

carrif:r”s4

The rules are applicable to all contract of carriage by sea along with bilf of lading but do not
applicable to the charter partics.” Hence, salient feature of these rules is that it can operate in

all contract of carriage® therefore application of the Hamburg Rules, 1978 is wide. The rules

also deal with inward shipment as well as outward shipments so its geographical scope of

51 Article 1(1): The Hamburg Rules, 1978 ,"Carrier” means any person by whorm or in whose name a
contract of cartiage of goods by sea has been concluded with a shipper.

52 Article 1(2): The Hamburg Rules, 1978.

3 Article 10()): The Hamburg Rules, 1978. Where the performance of the carriage or part thereof has
been entrusted to an actual carrier, whether or not in pursuance of a liberty under the contract of carriage by sea
to do so, the carrier nevertheless remains responsible for the entire carriage according te the provisions of this
Convention, The carrier is responsible, in relation to the carriage performed by the actual carrier, for the acts
and omissions of the actual carrier and of his servants and agents acting within the scope of their employment

3 Joakim Adamsson, The Rotterdam Rules A transport convention for the future? 2011, Sweden,
Lund University. '

% Article 2(3), The Hamburg Rules, 1978, The pravisions of this Convention are not applicable to
charter-parties. However, where a bill of lading is issued pursuant 10 a charter-party the provisions of the
Convention apply to such a bill of lading if it governs the relation between the carrier and the holder of the bill
of lading, not being the charterer .

% Article 1(6): The Hamburg Rules, 1978,
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application is broader.”’ The responsibility of carrier is throughout the entire period of the

 carriage.”®

2.5: A Brief Comparison between the Hague, Hague-Visby and the Hamburg Rules

| 1. In the Hague Rules, 1924 and Hague -Visby Rules, 1968 the duration. of liability is
limited only at the time of commencement of voya.gc and discharge of gopdssq where
as iﬁ case of the Hamburg Rules, 1978 the duration of liability is throughout. the
voyage.*

2. Inthe Hague Rﬁles, 1924 and Hague -Visby Rules,1968 there is no liability on cargo
owner to inform ébout dangerous goods®' wﬁereas under the Hamburg Rules,1978 it
is incumbent upon the cargo owner to inform about dangerous goods if not then
he/she will be liable for non disclosure.®

3. The limitation of action period in the Hague Rules, 1924 is 1 year ©and in the Hague-

Visby Rules, 1968 it is 1 year but can be elongated by mutual agreement of the

parties.** Under the Hamburg Rules, 1978the limitation period is 2 year.%’

*7 Article 2: The Hamburg Rules, 1978. _

5% Article 4(1): The Hamburg Rules, 1978 , The responsibility of the carrier for the goods under this
Coavention covers the period during which the carier is in charge of the goods at the port of leading, during
the carrias%e and at the port of discharge.

Article I{e): The Hague Rules, 1924 and Hague Visby Rules, 1968.

% Atticle 4: The Hamburg Rules, 1978,

61 Article 4(6): The Hague Rules, 1924 and Hague Visby Rules, 1968.

82 Article 13 of the Hamburg Rules, 1978.

% Article 3(6): The Hague Rules, 1924.

5 Article 3(6) b: The Hague Visby Rules, 1968,

5 Article 20: The Hamburg Rules, 1978.
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4. The Hague Rules, 1924 and ﬁague Visby Rules, 1968 only applies to bills of lading
6r other similar document of title.%® The Hamburg Rules, 1978 is é.pplicable to any
traﬁsport docurﬁem.ﬂ | .-

5. The Hague Rules, 1924 and Hague Visby Rules, 1968 does not have any provisions
regarding the arbitration and jurisdiction. Whereas under the Hamburg Rules, 1978

article 21 and article 22 deals with the jurisdiction and arbitration respectively.®®

2.6: The Rotterdam Rules, 2008

The Rotterdam Rules, 2008 are formally known as the United Nation Convention on

Contracts for the International Carriage of Goods Wholly or Pattly by Sea.® The rules were

adopted in 11 December 2008, by General Assembly.”® The main objective of these Tules |

was to bring uniformity and consistency in the international trade like its predecessors.”’
Moreover, the Rotterdam Rules, 2008 tends to provide a medern alternative to previous
maritime regimes. There are the 25 Signatories of the Rotterdam rules up till now.” These

rules will come in to force one year after its ratification by 20 nations.”

% Article 1(b): The Hague Rules, 1924 and Hague Vlsby Rules, 1968.

57 Article 1(6): The Hamburg Rules, 1978. =

“Article 21 and Article 22: The Hamburg Rules, 1978.

#  PUnited Nations Commission on International Trade Law, Available at
http://www.uncitral.org/uncitral/enfuncitral_texts/transport_goods/rotterdam_statushitm| (last accessedy March
03, 2014,

 Shafig ur Rehman Lt Commander Pakistan Navy, A Legal Analysis of Upcoming Rotterdam Rules
vis-a-vis Present Regime..

' Adamsson, The Rotterdam Rules A transport convention for the ﬁere‘? 2011, Sweden, Lund

Umversn%u .
nited Nations Commission on International Trade Law.

 Adamsson, The Rotterdam Rules A transport convention for the future? 2011, Sweden, Lund
University.
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The Rotterdam Rules, 2008 deals with provisions that are unregulated by the previous.

conven.tions.' It prdvides ‘a legal cover to all transport documents including e_l_ectrohic
documentation and multimodal transport.” The Rotterdam Rules, 2008 provides a balance
universal mechanism to support contacts of carriage that may include more than one mode of

transportation (multimodal transport).”” In the words of Sumita Patwari:

The Rotterdam Rules provide a legal framework that takes into account the
many technological and commercial developments that have occurred in
maritime transport since the adoption of those earlier conventions, including
the growth of containerization, the desire for door-to-door carriage under a
single contract, and the development of electronic transport documents. The
Convention provides shippers and carriers with a binding and balanced
universal regime to support the operation of maritime contracts of carriage

that may involve other modes of transport.’®

The Rotterdam Rules, 2008 will be discussed in detail in chapter 5.

R Savov, Tllegal activity in the issuance of negotiable documents in the cérriage of goods by sea — do
the existigis ¢ legal regimes provide sufficient protection for the participants?2011,
Tbid. ' : :
®Sumita Patwari, Rotterdam and Hague-Visby Rules -- A Comparative Analysis (January 21, 2014),
independent. Available at: http://ssr.com/abstract=23826 14 ( accessed March 03, 2014).
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2.7: Conclusion

Thus, after sﬁrutinizing ﬁc Hague Rules, 1924 and the Hague-Visby Rules, 1968 in
details it is concluded that there are certain lacunae in these conventions. The Hagu’é Rules,
1924 only deals with outward shipments and not with inward shipments. The Hague Ruleé,
_ .1924 does not have any provisions regarding containerization, moreover, ,ciue to monetary
changes thg liability limits in this convention seems to be too low. These rules are not
applicable on carriage of live animals or cargoes which are carried on dgck_.' Furthermore, the
developmént n techndlogy and use of advanced machines and equipment in slﬁi)ping
industry such as containerization of cargos overtook legislation. Although the Hague-Visby
Rules, 1968 brought a significant changes but failed to fix the shortcomings of the Hague
Rules, 1924, The rules were neither compatible nor consistent with the change in the modern
world. Notably one of the Hague-Visby Rules, 1968 weakness is that; carrier’s liability is
still for a short pertod of time. The Hamburg Rules, 1978 covers less than 5% of global
shipping. None of major shipping nations opted for the Hamburg Rules, 1978. Although the
Hamburg Rules, 1978 have provisioﬁs regarding the new technologies and new issues but
still they have been adopted by few nations. As far as the Rotterdam Rules, 2008 are
concerned, these rules deals with provisions that are ﬁnregulated by the previous
conventions, It provides a legal cover to all transport documents including electronic

documentation and multirnodal transport.
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CHAPTER III
DOMESTIC LAW OF PAKISTAN RELATED TO CARRIAGE OF GOODS BY SEA
3.1: Introduction

The maritime transport law of Pakistan is regulated by a set of substantive and

" procedural enactments. These laws are: Carriage of goods by sea Act, 1925, Bill of Lading

Act, 1856, the Merchant Shipping Ordinance, 2001 and Adnﬁralty Jurisdiction of High Court
Ordinance 1980. Some general-statutes, such as: the Insurance Act, 1938, the Coﬁtract Act,
1872, Qanun-e-Shahadat Order, 1984, Pakistan Penal Code, 1860, the Code of Civil
Procedure, 1908, the Criminal Procedure Code, 1898 ; and in this regard, Ports Act, 1908,

Customs Act, 1969 are also important.

The Carriage of Goods by Sea Act, 1925 implements the Hague rules and thereby makes the
national maritime regime comply the international maritime norms.’ Thls chapter is divided
into three parts which runs as follows; Carriage of goods by sea Act, 1925, Bill of lading
Act, 1856 and Carriage of Goods by Sea Bill, 2011 and Sea Carriage Shipping Documents
Bili, 20i1. Some important case laws will also be discussed to give an understanding that

how Pakistani court interprets these laws.

! Preamble of Carriage of Goods by Sea Act, 1925. _
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3.2: Carriage of Goods by Sea Act, 1925

The maritime transport regimé of Paki'stari took - its géneses in early ﬁenties where
Britain enacted _the_ Hague Rules, _1924 in its domestic law and Pakistan after getting
independence from Britain emulated the Cafriage of Goods by Sea Act, 1925 of the ..Indian-,
sub continent in its local law.v.-2 Since then this law is déaling with the issues rel.ated- to the
maritime transport.’ The Act .is merely the imitation of the Hague Rules, 1924, where the

latter forms the schedule to the former.

The Carriage of Goods by Sea Act, 1925 consists of seven séctions and one schedule. The
schedule contains the Hague Rutes, 1924 goveming the rights and duties of the parties. It has
IX Atticles in total dealing with definitions, risks, responéibilities and liabilities, rights and
immunities, sm'rénder of rights and immunities. Preamble is cardinal because it states that |
the present law aims to give a legal recognition to the intemmational standards of
“responsibilities, liabilities, rights and immunities attaching to the carriers under bills of

lading.” The general scheme of Carriage of Goods by Sea Act, 1925 runs as follows:

3.2.1: Period of responsibility

The petiod of responsibility of the carrier and operation of Carriage of Goods by Sea

Act, 1925 begins from the time when goods are loaded on the ship and remains until their

j E.F.U.I Co. Ltd v. American President Lines, P L D.1992 Supreme Cout‘f 291,
Tbid. '
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discharge from ship at the port of desﬁnﬁtiﬁn.-"[’his is clear from the definition given in
Atticle 1(e) of the rules in the said Act* However, quantum of damages would not be
governed by carriage of goods by Sea Act, 1925, if carrin;r proves th‘;rlt damage to the goods is
occurred after their discharge to the port of destination. The decision of full bench in the case
of Karachi Steam Navigation Company v. Abdul Rchmali Abdul Ghani is important in this N
regard: | | |

Where the carrier can show that the goods suffered damage after they were
discharged from the ship at the port of their destination, the quantum of
damage would not be governed by the Carriage of Goods by Sea Act and, any

stipulation, if made between the parties, unless it militates against other

provisions of law, would, in the said circumstances, govern the case.’

3.2.2: Responsibilities and liabilities of Carrier

The responsibilities of the carrier are laid down in Article ITI of the Schedule of
Carriage of Goods Sea Act, 1925. It is a comprehensive Article which deals with the
responsibilities of carrier in detélil. The Article prescribes that it is the duty of the carrier to
exercise due diligence in making the ship seaworthy, equipped, fit and safe for reception,
“carriage and pr«eser-‘ration.6 Cresswell J defines due diligence as; “The exercise of due

diligence is equivalent to the exercise of reasonable care and skill.”’ Seaworthiness was

? Atticle 1(e) defines Carriage of goods™ covers the period from the time when the goods are loaded on
the time when they are discharged from the ship.

*The Karachi Steam Navigation Company Ltd. v. Messrs Abdul Rahman Abdul Gani And Others, P
L D 1967 Dacca 159.

& Article TIT (1)of schedule of Carriage of Goods by Sea Act, 1925. _
[2002] ANl ER (D) 101 (Feb) by Cresswell J at para 130 available at
http://caselawquotes.net/D/Due Diligence himl ( Last accessed 01 June, 2014).
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stated in questionable form by Field J; “Was the vessel at the time of her sailing in a state, as
regards the stoi:ving and receiving of these plates, reasonably fit to encounter the ordmary
perils that might be expected on a vovage at that season...?”s'rhe carrier is also bound to
| properly and carefully load, handle, stow, carry, keep, care for and di#charge the goods
carried.’ Words "shall properly and carefully .dischargé the goods carried" appeared in this
Article signifies that the discharge of goods must be followed by the o;dinmy'duty of
avoiding negligence.'°Although these respoﬁsibilities are significant but most pettinent of all
is the duty to discharge the goods to the right full holder." According to clgusc 6 of this
Article, discharge of goods does not mean to discharge the goods at any port but to the
person who is entitled to take the delivery under the contract. Therefore, if consignee due to
any reason failed to take the delivery of the goods then it is the responsibility of the carrier to
do all the reasonable steps for the preservation of the goods. The judgment of honorable

judge is worth to reproduce here, where the judge observed that;

It was responsibility of the carrier, if consignee does not come forward to
receive delivery of goods to give a proper notice to him and a rcaﬁonablc time
to pick-up the goods. Even if, no diligent response came to him from the
consignee, then he should had followed the local port law, custom and

regulation for its careful delivery to the customs authorities."?

& Kopitoff v Wilson, (1875-76) L.R. 1 Q.B.D, 377.
® Article TI1(2) of schedule of Carriage of Goods by Sea Act, 1925.
'° East & West Steamship Co. v. Hossain Brothers, 1968 PLD 15 Supreme-Court. -

:; Nippon Yusen Kaisha (Nvk) Lines v. Msc Textiles (Private) Limited, P L D 2008 Karachi 244,
Thid.
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If date of delivery is ﬁot— mentioned in the. contract of aﬁ‘eigh.tment'\ﬁmessed by Bill of
Ladihg. It doés not mean that the carrier is free to deliver the goods acéording to its 0\;vn
convenience.'” ﬁe carrier, the master, or cérrier’s agent are also bound to issue a Bill of |
Lading on the shipper’s demand, evidencing the legding marks necess_afy for the
identification of the goods, the number of packages or pieces, or the quantity, or weight and
the apparent order anci condition of the goods.“ If goods are shipped w1th a specific mark
then they must be delivered under the same mark. If they delivered under a diﬁ'erént mazk
then it is not considered as proper discharge of the goods.” Bill .Qf Lading serves a prima
facie évidence of the carrier’s receipt of goods.I6 If the carrier has reservation regérding tﬁe _
accuracy of the particulars mentioned 1n Article (3Xa)b) and (c) then he is not bound to
issue the Bill of Lading, nonetheless, if he does so then in case of non-delivery, short
delivery or damage to cargo the Bill of Lading will be considers as a prima facie evidence of
the particulars mentioned in it. However, carrier can still rebut it against the shipper."” Onus
in this case will lies upon the carrier. As honorable Judges Sajjid.Ali Shah and SaleemAkhter
observed in a case law that: “Carrier's failure to rebut the prima facie evidence will make
such particulars in the bill of lading binding on it.”'® The shipper is bound to guarantee the
carrier the accuracy of shipment’s time, marks, number, quantity and weight and is also

liable to indemnify the carrier against any loss with respect to anjf such inaccuracy. Carriers

1% Crescent Sugar Mills and Distillery Ltd, v. American Export Tsbrandt Sen Tnc, 1983 PLD 29
Karachi-High-Court-Sindh. '

' Article Tl rile 3 , .

'* Abdul Latif-Abdul Shakoor Madraswalla, Karachi v. Karachi Steam Navigation, 1981 PLD 367.

¢ National Insurance Corporation v. National Shipping Corporation, 1983 C L C 888.

""Messrs Tar Muhammad Janoe & Co. v. Messrs Maldivian National Corporation (Ceylon) Ltd. And
Another-Qpponents, P L D 1969 Karachi 495. _

"*E.F.U.I Co. Ltd v. American President Lines, P L. D.1992 Supreme Court 291.
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rlght to be mdommﬁed does not llmlt his liabilities under the contract of carnage to any othcr
‘person other than the shipper. '° Content in the bill of Ladmg must be entered accordmg to
the instructions of the shippers. I-Ie is bound to prowde accurate 1nfo:matlon. If goods are
short landed due to inaccurate information of ti)e shipper thon it was-held by the honorable

court that the shippers were liable and not the carrier.?

The carrier and the ship will be excluded from any liability as to loss or damage if a suit has
not been filled within 1 year after the actval delivery. or the date of delivery of goods in
question. This Article prescribes the Limitation period and this period io fixed by law which
cannot be extended or prolongod by the consent of the parties.”’ The question arises as to
date from which the period of one year should be calculated? According to Article 1(e) a
contract of affreighment ends with the discharge of good from the vessel. Mrs. Yasmin

Abbasey and Syed Mehmood Alam Rizvi, JJ prescribes the meaning of discharge as:

The word “discharge’ implies complete discharge of all the goods covered by
the consignment. Hence, in a case where the goods are completely discharged,
the period of one year shall be calculated from the date of discharge of the
goods. However, the time for the discharge of the goods is spread over a
number of days, the said period shall be caleulated from the date of

completion of the discharge."??

Amcle T rule 5.

?* Pakistan National Shipping Corporation v, Adam jee Insurance Company Ltd, 1993 MLD 1341
Karachl-ngh -Court-Sindh.

“'National Insurance Corporation v. Pakistan National Shipping Corporat:on 1986 MLD 1885

Karachi-High-Court-Sindh.
2 Nippon Yusen Kaisha (Nyk) Lines v. Msc Textiles (Private) Limited, P L D 2008 Karachi 244.
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If there is any clause in bill of lading relieving the carriers liabilities as prescribes in this law |

it shall be considered as null and void. B |
3.23: Righté and Immunities

Followings are some of the rights and immunities of the carrier and the ship;

1. The carrier and the ship are not liable to any loss with respect to .un seaworthiness
unless caused by the absence of due diligence on fhc -can'ier’s pﬁrt with respect to his
stated duties towards the ship. In such a case the carrier or person claiming
exemption is bound to prove the exercise of due diligence.? The carrier has to prove
exception whenever loss of or damage to cargo is proved to have taken place after
shipment and before delivery to the consignee,” and the burden of proving
negligence to defeat it is on the shipper or consignee,

2. The carrier and the ship are not liable to any loss resulting from negligent or default
naﬁigation, fire, perils and accidents of other navigable waters, act of Go‘d,-war,
public enemies, arrest of officials, legal processes, quarantine rgstriction, shipper’s
act or omisston, stl'ikes; riot.s, life or property saving at sea, wastage in bulk or weight

from inherent defect, quality, or vice of the goods, insufficient packing or marks.”® In

® Haji Habib Haji Peer Muhammad v. The Karachi Steam Navigation Co. Lid, 1957 PLD 97
Karachi-High-Court-Sindh. '

# Adam Ltd. v. Muhammadi Steamship Co. Ltd, 1962 PLD 227 Karachi-High-Court-Sindh. :

**Pakistan v. American President Lines Ltd. and Others, 1962 PLD 87 Karachi-High-Court-Sindh,

% Article 4 rule 2. : .
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case of insufficiency or inadequaéy of marks carrier or ship cannot succeed without

showing goods being unidentifiable owing to insufficiency of marks.”’ In case of

goods lost by fire then carriers and its agenté. are only liable if fire was caused due to

their negligence. Onus of proving the fault of carriers and its agent lies on the

plaintiff.?® Latent defects not discoverable by due diligence or any other cause éi'ising |

without the actual fault of Ihe.catrier-, his agents or servants. The person cl'aiming
exemption from liability has to prove that ;he loss or damage was not copuibuted by
actual fault or privity of the carrier or his servants or ageﬁts.”

. The shipper is not liable for the carrier’s or the ships loss caused without the shipper,
his agents or his servants negligence.® |

The carrier is not liable for any loss caused during saving or attempting to save a life
or property at sea and any of said acts are not considered as a violation of rules.”

. The carrier or the ship are not liable in any case for any loss or damage of goods in an
amount exceeding 100% per package or unit, or its equivalent in other currency,
unless the nature and value of the same have been declared by the shipper before
shipment and so inserted in the bill of lading.**This rule is in the fav-our of carrier, If

shipper intends to declare the value to be inserted in the bill of lading then it must be

in an unambiguous maﬁner. The insertion in bili of lading clearly states that such

7 - Ahmad Investment Ltd. v. Sunrise Iv, 1980 PLD 229 Karachi-High-Court-Sindh.
" New Jubilee Insurance Co. Ltd
v, P & O And B.1. Cnard Brockle bank Ship. CO, 1993 PLD 533 Karacht-ngh -Court-Sindh.
® Article 4 rule 2(q).
30 Atticle 4 ale3,
! Article 4 rule 4.
%2 National Tnsurance Corporation v, National Shipping Corporation, 1983 C L C 888 Karachi-High-

Court-Sindh.
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inclusion tends to deprive the carrier of its nght to claim _li-mitatioﬁ.of liability. The
declaration signified in the bill of ladihg serves as a prima facie evidence, but it is not
binding on the carrier. .. |
6. The can‘iel_', master, carrier’s agent and the shi.pper can agree to another maximum
amount not less than the figure abave named. However, anj' clause in bill of lading
“reducing maximum -liability of carrier as proﬁded in Article TV rule 5 Iis considered
as null and void* and against thg provisions of Article [II rulq 8.3The carrier and the
ship have no rgsponsibility in any case for loss or damage to the goods if their nature
or value has been knowinglj( ﬁisstated by the shipper in the bill of lading. Therefore,
shipper cannot seek protection under this rule.** |
7. If Goods of a dangerous nature so shipped are not consented by the carrier or the
concerned persons, they may at any time land the goods to any place or destroy them
before .discharge without compensation and the shipper will be liable for all direct 61' '
indirect damages and expenses of such shipment. If such goods are shipped with the
carrier’s consent, they may be likewise landed or destroyed with his only liability of

general average.”®

3.2.4: Freedom to ﬁmke contracts

 The Karachi Steam Navigation Company Ltd. v. Messrs Abdul Rahman Abdul Gani And Others,
1967 PLD 159 Dhaka-High-Court. .

* Messrs Abdul Rahman,Abdul Gani v. Messrs Karachi Steam Navigation Co. Ltd, 1960 PLD 173
Dhaka—]—li§h-€oun. .

* Crescent Sugar Mills And Distillery Ltd. v. American Export Isbrandt Sen Tnc, 1983 PLD 29
Karachi-High-Court-Sindh,

% Article 4 rule 6.
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Article VII gives liberty to carrier or shlpper to enter in to agreement thus they are

free to make contracts as they like.”’ Word “the s]:up” appeared in thls Article is important as

observed by honorable judge: “The mos_t _im'portant term in this Article 1s the word "the

ship". It is, therefore, open to the parties to stipulate the stage from which the responsibility

of the Shipping Company shall cease to exist afler the goods are free from the tacklg of the

ship or otherwise.™® While entering in to agreement following provisions should be taken in

to account;

The Act makes it mandatory for all the Bill of Lading or related documents of contracts
falling under fhe said rules, to clearly include an express statement signifying the applicatibn
of Rules as per law.*® Moreover, Article V of schedule stipulates that the carrier can wholly
or partially surrender or increase all or any of his nights and duties under thé rules by
embodying the same in the bill of lading issued to the shipper. The rules do not apply to
charter parties however, if a ship is under a charter party and a bill of lading is issued
thereby, the charter party must observe the rulles. Any lawful provision as to general average
can be incorporated in a bill of lading. Article VI make it clear that a carrier, master, their

agent and shipper can enter into any agreement with respect to any goods, on the rights and

*7 Article VII of Carriage of Goods Act, 1925 states that Nothing herein contained shall prevent a
carrier or a shipper form entering into any agreement, stipulation, condition, reservation or exemption as to the
responsibility and liability of the carrier or the ship for the loss or damage to or in connection with the custody
and care and handling of goods prior to the loading on and subsequent to the discharge from :
the goods are carried by sea.

*8 Adam Ltd. v. East & West Steamship Co, P L D 1962 (W, P.) Karachi 715

% Section 4 of carriage of goods by sea, 1925.
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obligations of carrier for Sald goods or for seaworﬂliness. [t must not be against'public
policy or agéinst the care or diligence of carrier servahts or agents Mthrespect to ahy
process of loading and diéchargc of goods, _No bill of lading Should be issued in this case and
all the agreed terms must be stated in a receipt a'non-neg;:)tiable document whi.ch must be
- marked as such. Silch an agreement is legally binding. This article is not applicable to
ordiﬂary commercial shipmehté made in the ordinary course of trade however it- applies to
other shipments where either the carriage items or the circumstance under which -carriage is
to take place reasonable justify 2 special agreement. Article VII The carrie: or shipper can
enter into any égreement with respeét to their liability fér any damage to the goods while m
custody and care before loading or subsequent to tﬁeir discharge from the ship on which the
goods are carried by sea. Article VII the rules do not affect a carrier’s rights or duties under

any law that limits the liability of owners of sea going vessels.
3.2.5: Applicability of Rules
According to Section 2 the rules prescribed in schedule with respect to the carriage of

goods by sea in ships are only applicable “from any port in Pakistan to any port whether in

or outside Pakistan.” **Hence, these rules are not applicable to the carﬁage of goods by sea

“British India Steam Navigation Co. Ltd. v Abdul Razak-Abdul Kader, 1967 PLD 68 Supreme-
Court. '
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from a foreign port to a port in Pakistan. Rights and liabilities of parties in this case are 10 be

ascertained by reference to Paklstan law of contract.” .

3.3: Bills of Lading Act, 1856

Bill of lading is the product of centuries old tradition 6f maritime transport. It was used
to evidence contract of affreightment.? As already explained in chapter 1-that bill of lading
serves three basic purposes; |

1. Evidence of contract of carriage of gbods by sea

2, Receipt for carriaée of goods by sea.

3. Document of title

It is also a negotiable instrument™ therefore it is transferable by endorsement. The rights in
the goods transfer to endorsee. Bill of Lading Act, 1856 defines the rights and liabilities of
endorsee. This brief law was promulgated to give protection to the holders of bills of lading.
The Act was an early attempt by the legislatures of United Kingdom. Pakistan inherited the

same law after its independence. United Kingdom replaced this Act in 1992 by incorporating

“! National Electric Radio, Rerigeration Co. (Pakistan) Ltd., Karachi v. Sachiliae Lauro, Naples {Jtaly),
1977 PLD 264 Karachi-High-Court-Sindh. :

“2 payne and Ivamy’s, Carriage of goods by sea Twelfth Edition(London, 1985, Butterworth), p7l.

 C. S. Duncan Source, The Uniform Bill of Lading, Journal of Pelitical Economy, Vol. 25, No, 7
(Jul., 1917), pp. 679-703, Avaiable at: https:/archive org/details/jstor-1821773 {accessed September 9, 2013).

4 Ognyan Savov, Tllegal activity in the issuance of negotiable documents in the carriage of goods by
sea — do the existing legal regimes provide sufficient protection for the participants?2011, Sweden, Lund
University (Thesis " unpublished). - Awvailable at;
http://www.lunduniversity.lu.se/0.0.i.5?7id=24965&postid=1895382 (accessed January 24, 2014),
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some of its provisions in Carriage of goods by sea Act, 1992 but Pakistan is still using this

law.

3.4: Carriage of Goods by Sea Bill, 2011 and Sea Carriage Shipping_Documents Bill,

2011

National Assembly Standing Committee on Ports and Shipping passed a bill named
as Carriage of goods by sea bill, 20 11 to presents it in- ﬂle Nationé] Assc:nbiy.“ The
proposed bills were based.on.Carriage of Goods by Sea Act, 1992.% The purpose of this Bill
was tp amend the existing maritime transport laws ﬁf Pakistan that is Carmriage of Goods by
Sea Act, 1925 and Bills of lading Act,1856.* According to shipping experts, these laws are -
old and do not comply with the changing environment of the world.* Consequently, it

affects the import and export of the country.

The proposed bill was aimed to modernize the current prevailing regime and also to bring

them in conformity with the international best practices. ‘The emphasis was to use the

* Mazhar Tmtiaz Lari, Carriage of Goods by Sea Bill 2011 : A nightmare for Pakistani cargo owners,
January 04, 2012, Busmess Recorder, httD Jarww, brecorder com!home/ommon»’lctter—to—the—edltorf rticle/178-
ds-b o-owners.himl{ last accessed 19 May,

“ Parvaiz Ishfaq Rana, NA body okays bill on carriage of goods by sea, Dec 10, 2011, Dawn.com,

http: f!www dawn.com/news/679565/na-body-okays-bill-on-carriage-of-goods-by-sea (accessed 19 May, 2014).
Waqar Hamza, ‘Carriage of' goods by sea’ bill approved, December 27, 201] Pakistan tlmes,

Available at;  hitp/Awww.pakis com.pkf201 1/12/27/business/ 2 E2%80% ¢-of-goods-
sea%E2%80%699-bill-approved/ (acccsscd I9 May, 2014).

“Hina Mahgul Rind, Pakistan to update shipping laws, March 29, 2011, Intemational The News,
hitp://www.thenews.com.pk/Todays-News-3-38626-Pakistan-to-update-ghippin g-]awg_ (accessed 19 May,
2014), '
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Electronic Transactions Ordmance,vfﬁvm and to give legal cover to other transport |
documents such as the sea Waybill and the ship’s delivéry order.* Unfort_unawly, the fate of

these two bills is unknown as they disappeared in thin air,

3.5: Conclusion

In short, the fnaritime transport law-of Pakistan is compris¢d ﬁf the Carriage of
Goods by Sea Act, 1925 and Bills of Lﬁding Act, 1856. Tl_xe Caﬁagg of Goods by Sea Act,
1925 consists of seven sections and one schedule. The schedule contains the Hague Rules,
1924 goveming the rights and duties of the parties. It has IX Articles in total dealing with
definitions, risks; responsibilities and liabilities; rights and imniuﬁities,_ surrender of rights
and immunities. Bill of Lading Act, 1856 defines the rights and liabilities of endorsee. This
brief law was promulgated to give protection to the holders of bills of lading. Carriage of
Goods by Sea Bill, 2011 and Seé Carriage Shipping Dociurﬁcnts Bill, 2011 are two laws
which were introduced in National Assembly to amend the above mentioned maritime

transport laws,

* Payne and Tvamy’s, Carriage of goods by sea Twelfth Edition, p 71.
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CHAPTER IV

NEED FOR MODERNIZATION AND REVISION OF PAKISTAN’S MARITIME

LAW

4.1: Introduction |
The Carriage of Goods by Sea Act, 1925 and the Bills qf Lading Act, 1855 are two
legal frameworks that deal with- the mari_timé transport in Pakistan. These two statutes fall
behind the development of international trade amd comﬁcrcc as cdmpa.red to the
contemporary statutes of other maritime regimes.' The maritime regimé of Pakistan simply
followed the Carriage of Goods by Sea Act, 1924 of United Kingdom (UK).? Here, pertinent
to mention is that UK repealed the Carriage of Goods by Sea Act, 1924 and incorporated the
Hague-Visby Rules, 1968 in the Carriaée of Goods by Sea Act, 19.7'1.3 Later on in 1992 UK
again amended this law and now Carriage of Goods by Sea Act, 1992 is promulgated there.*
Pakistan’s legislation in comparison lagged behind and failed to counteract with the issues

related to modetn trade and commerce.’

! Captain Anwar Shah, Rotterdam Rules: Carriage of Goods by Sea Act, (January 16, 2011) available
at ht_rg:fhgortal riphah.edu. pk/wp-content/uploads/data/t 1/01/1601 1 1rr.pdf (accessed June 13,2014).

E F.U.I Co. Ltd v. American President Lines, PL D 1992 Supreme Court 291.

* Tbid.

“Robert Bradgate and Fidelma White, LEGISLATTON The Carriage of Goods by Sea Act 1992, The
Modcrn Law Rc\new Volumc 56, Issuc 2, Article ﬁrst published omline: 18 Jan 2011, Available at:
55 x/pdf (accessed May 11,2014).
* Parvaiz lshfaq Rana, NA body okays bl" on camage of goods by sea, Dec 10, 2011, Davm. com,

. . - -bill- -58 (accessed 19 May, 2014),
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- The Carriage of Goods by Sea Act, 1925 is not current because the legal concepts embodied

in it is now become out of date.® Updating and rnod_ermzmg the leglslatlon is peculiarly
profound when a law is drafted over 88 years ago and still regulates an industry that has

undergone a tremendous change. The commercial realities are changed now, world is

progressing day by day, problems that arise due to technological progress needs to be

addressed properly in the domestic law. ._’I"he draftsmen of the .early twenties did not
anticipate the container revolution, multimodal transport and eleeironic c:,cnnrnlerce.7 The old
law only talks about the conveﬁt_iona]_bill of lading to evidence a. contract of carriage.?
However, carriers now use varieties of other documenfs to evidence a contract of carriage
including sea waybills and ship’s delivery qrders.9 In addition, some of these documents are
also used in electronic formats.'® There is a need to give legal coverage to all these major
shipping documents used by the carriers worldwide. In addition, there is a dire need of a

legal mechanism protecting all the stakeholders.

This chapter aims to highlight the gap between the previous legislation. The chapter will also

take in to consideration the use of containerization, multimodal transport and electronic

f’Capt:am Anwar Shah, Rotterdam Rules: Carriage of Goods by Sea Act.
7 Michael F. Sturley, Modemizing and ref‘ormmg U.S. Maritime law: The Impact of the Rotterdam
Rules in the United States, {2009), Available at: h ilj.org/content/joumal/dd/mum3/Sturley427.
(last accessed March 11,2013).
Camage of Goods by sea, 1925, art, 1.
® Zahid Jamil & Shahid Jamil, Modernizing Pakistan’s Carriage of Goods Legislation, Available at:
hitp/Awww, nttfe.org/proceed03/proc03-jamil.htm(last accessed March 11,2013),
0 Simon Baughen, Shipping Law, Fifth edition, (Milton park: Routledge-Cavendish, 2009), p25.
Avallable at:

o+ awdhl-en&sa= 'x&el—sssnvnlee‘;H?AaoMHACA&_—L_d-OCBoosAEwAA#v-onepgge&q—slmm%zo
Baughen?%2C%208hipping%20L aw& f=false (last accessed March 11,2013).
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documents in the maritime industry. Furthermore, the issues réga:ding frauds in bills of

lading will also be discussed in this chapter.
4.2: Gap in previous legislation

The. Hague Rules, 1924 are part of schedule of the _Carriage of Goods by Sea Act,
1925. Many scholars are of the view that these rules inhibit some inherent defects."" Some of
those defects are already discussed in chapter I1. Despite of the existence of these drawi)acks,
the Carriage of Goods by Sea, 1925 still operates in Pakistan. Moreover, contéinerizaﬁon,
multimodal transport, electronitls documents are totally ignored, which call forth the revision

of this law.
4.2.1: Shipping Documents

Article 1 of the schedule of Carriage of goods by Sea, 1925 deals with the definitions.
The most important ié the definition of contract of carriage. Contract of carriage only deals
with contract covered by a Bill of Lading or any similar documeﬁt of title. .Hencc, this law
only envisions the Bill of Lading issued by .the cartiers to evidence a contract of carriage.
Due to efficiency and speed in maritime transport; goods reached to the destined pdrt prior to

a bill of lading resulting in delays and inconvenience caused due to unavailability of

" Zulkifli Hasan, and Tsmail Nazli, The Weaknesses of the Hague Rules and the Extent of Reforms

Made by the Hague-Visby Rules (June 15, 2007),Malayan Law Journal, 2007. Available at: -

hitp://papers.ssrn.com/sol3/papers.cim?abstract_1d=2234211 {last accessed April 22,2013).
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document."? Thérefore, carrier prefers to issue non negotiable Bill of Lading and other r;on.
negotlab]e documents. The reason of this predilection is that a carrier needs not to wait fof
the production of the negotlable document before delivery of the goods to the ent:ltled
person.” Tt is not legally required to produce a non-negotiable document; in this case carrierl
is only required to rightly .i'denﬁfy the party entitled to receive the delivery. '* These non
negotiable documents are sea waybil]s.ship and delivery orders-‘,. Sea way bills and Shipé
~ delivery order are covered under the Carriage of goods Act, 1992 of UK However, in
Pakistan unfortunately there are no rules regulating these two important documents or any

document other then bill of lading."
4.2.1.1; Sea way bills

In land and air transport parties were using the waybills since long and recently they
are also introduced in the sea transport.'® Sea waybills are issued by the carrier to shippers in
order to evidence the contract of carriage between them. The bill serves as a documentary

proof that the carrier actually received the goods from the shipper'” and agreed to transpoft

12

Peter Jones, Status of Sea Waybills, TForwarder Tlaw.com, Available at:

gp_ﬂwww forwarderlaw.com/library/view php2article_id=237 last accessed (1% July, 2013).
* Ibid.

1 CMI Uniform Rules for Sea waybills, art. 7 (i). :
Waqar Hamza, Standing committee on shipping defers blll 2m I),Paklslxn Today, Available at:
d kA2 20/ di i last

accessed ( I“June, 2014).
"Peter Jones, Status of Sea Waybills, Forwarder law.com.
'” CMI Uniform Rules for Sea waybills, art. 5(ii).
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the cargo té é destined port. The CMI made rules related to the Séa Waybills.'s These nﬂes
addresses many legal issues relating to the right of controi and transfer of rights under the
contract. The right of control signifies that only shipper is 'enﬁtled to give instructions to tﬁe
carrier regarding goods -prior to their actual dc:li_\.f-ery.'9 In addition, shipi:er can change the
consignee and with the consént of ‘the carrier destination of the goods also_.m Hdwever, the

shipper also has the option to transfer this right of control to the cdnsignce.z'

4.2.1.2: Delivery orders

Consignor who ships the bulk cargo and receives one bill of lading in respect of it, or

an endorsee of this bill of lading, may afterwards, while the goods are in transit, sell vaﬁoué
unascertained portions of the cargo to different buyers. He clearly cannot transfer the bill of
lading to all the buyers and must find some other way to satisfy each buyer’s demand for
some document evidencing his right to the goods he has bought which will enable him to
collect or resell them. In such cases a delivery order may be used, “delivery order” is not a

precise term and the legal status and effect of such a document will depend on its nature and

Comlte Manume Intematlonal Umf‘orm Rules for Sea Waybllls, Available at

June, 2014y,
' CMIT Uniform Rules for Sea waybills, art. 6.
0 CMI Uniform Rules for Sea waybills, art. 6().
! CMI Uniform Rules for Sea waybills, art. 6(ii).
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the circumstances in which it is issued.? A delivery order is not a document of title unless

proved to be so by reason of mercantile custom.?
- 4.2.2: Electronic documents

Documents are of p&momt importance in trﬁde and ccjmmerce; in fact whole
transaction of sale of goods dépends upon documents.> In today’s wo;ld with development
in science and technology, e-commerce have emerged due to which traders and investors
have started to use electromc modes of transactlons which are well organized and
systematic. In addition, computer cryptography has developed and paper bllls of lading have
been substituted by electronic equivalent to evidence carriage of goods contracts.”® The
system which is used to generate papetless documents is known as Electronic Document
Interchange (EDI).%¢ It was used in the SEADOC? scheme which is first serious attempt to

facilitate electronic transfer of negotiable bills of lading.”®

ZShynaa, project on Carriage of Goods by Sea, (M.B.A. & M.B.L.d: National Law University,
Jodhpur, Aptil, 2008) Avaiable at: http./, cribd.com/doc/20793503 /Project-on-Carriage-of: ds-
(last accessed April 22,2013).
% Ybid '
* David j. sharper and W.Wylie, New directives in maritime law: When bits replace bills, what shall
the law bytes on,(Toronto. Londan: Carswell, Stevens, 1985), p208,
? Baughen, Shipping Law, p25.
% Tbid.
" Seadocs registry limited was a London based Delawar corporation formed by Chase Manahttan
Bank and INTERTANKO, an association of independent ail tanker operators, for the purposc of electronically
negoti atmag bills of lading issued for oil shipment.
. Athanassios N. Yiannopoulos ,Ocean Bills of Lading: Traditional Forms, Substitutes, and Edi
Systems, (Hague Netherland: Martlnus Nl_]hoﬁ‘ Publishers, 1995), p22, Available at:
http://books.goo; k; c=fr & m

hmwngpage&giﬁfgl se (accessed September 9,2013).
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Use of electronic transport documents is e#tensive in contemporafy international trade. The
reason behind their populanty is eﬁicnency, rcductlon of costs and fast transactions. As the
primary motive of a trader is to reduce cost and increase efficiency which cannot be achieved
in case of paper document.”’ Therefore, electronic documentation is the best cho_lcc for the

parties as they are fast and secure.™

At the time of Hague Rules, 1924 transport was not as fast as today, now goods reach to the
destined ports before bill of lading, results in delays and cost. As Pakiétan still _follows _
centuries old shipping policy therefore no provisions regarding electronic means of
communication in the issuance and transfer of bills of lading can be found. *' However, due
to the importance of electronic documentation in maritime industry many countries upgraded

their laws according to their needs™ but Pakistan is still stuck in 20 century.

# Susan Beecher, Can the Electronic Bill of Lading Go Paperless?, The International Lawyer, Vol. 40,
No. 3 (Fall 2006), pp- 627-647, Available at;
i i i in.j lsfintl dedi i (last ~accessed

19May, 2014)
 bid. .
' Hina Mahgul Rind, Pakistan to update shipping laws, March 29, 2011, Intemational The News,
http: /www.thenews.com.pk/Todays-~ 3-3-38626-Pakistan- -shipping-laws (accessed 19 May,
2014). -

2 The fine example of which is carriage of goods by Sea Act ', 1992 of United Kingdom that deals
with electronic instruments.
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4.2.3: Containerization

Rapid technological change in the field of maritime transport in the past two decades

gave birth to containerization.® Containers are different from traditional ships in their

designs and structure. Special appliancés are used in containers to provide efficiency
_ lhérefore-they are advantagf:c—ms in many ways. The distinguished feature of _coﬁtainers is that
they are less expensive and less complicate;l.” They not only cut costs but also saves ﬁm§35
and are considered as the most secure way of transporting the goods. C_ontainer is a box
capable of transporting goods using different modes of transport.“ Tﬁese features of
containerization made shipping industry fast, cost effective and sophisticated.’” Containers
“were introduced in 1956 and now they are everywhere. As far as container handling in
Pakistan is concerned Karachi Port and Port Qasim are vigorous in this regard. The Karachi

Port has managed 1.591 million TEUs at the end of Financial Year (2013 — 14).* Port Qasim

s History of Containerization, World Shipping Council: Pariner in Trade, Avaiable at:
. -industry/hi containerization last accessed 09 March, 2014).

* Hashim R. Al- -Jazairy, “The maritime carrier's liability under the Hague Rules, Visby Rules and
Hamburg Rules, (1983) (PhD thesis, University of Glosgow), avallable at hmﬂ%g_m&@m (last
accessed ]9May, 2014).

% Tara Costa Conrado, Multimodal Aspect of the Rotterdam Rilles: a critical analyms of the liability of
the MTO, (Master s thesm, Lund University, 2011), . Available at:

: i =197640] (last accessed 19May, 2014}

* Athanassnos Ylannopoulos Ocean Bills of Ladmg Tradiional Forms, Substitutes, and Edi Systems,

p22.

37 Daniel M. Bernhofen, Zouheir El-Sahli, Richard Kneller, Estimating the Effects of the Container
Revolution on World Trade, CESIFO Working Paper No. 4136,Category 8: Trade Policy, February

2013, Avalable at: http://papers.ssm.com/sol3/papers.cfm2abstract id=2228625 (Iast accessed 19May, 2014).
7 Ibid.
* Karachi Port Trust, Available at:
accessed, 24 May, 2014},
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have the Qasim International Container Terminal that is designed to facilitate 0.36 millions

TEUs / annum.*

However, due to container revolutioﬁ new issue$ emqged which required serious legislation.
The Hague Rules, 1924 failed to determine the per package liability due to containerization.
As observed by illustrious judge: “On the other forum the shipping world and maritime
nations showed their anxiety and concéﬁ with the fluid state in determining per packagel
liability of the carriers causcd due to "Container revolution' as it was felt that The Haguc.

Rules could not meet this problem adequately and determinatively.” 4! He further stated that

the Hague-Visby Rules, 1968 has:

.....attempted to provide a determinative solution of container problem and perhaps
relieving the Courts of embarrassing situations which were required to offer a
solution by interpretation for a revolutionary situation which was new and perhaps
not contemplated when Hague Rules were framed. However, the difficulty still
persists as the Visby Rules are yet to find legislative enactment by several countries,
Britain has already incorporafed it in its Carriage of Goods by Sea Act, 1971 US and
Pakistan have not.”

4.2.4: Multimodal transport

No doubt efficiency of international transport of goods is increased due to extensive

use of containers® but international transport law failed to cater with this development.

“® Port Qasim Authority, port facilities, Available at: hitp:/ Dga.gov. rt_facilities. ph
(accessed, 24 May, 2014).

:;E.F.U.] Co. Lid v. American President Lines, P L D 1992 Supreme Court 291.
Thid
* Parvaiz Ishfaq Rana, NA body okays bill on carriage of goods by sea.
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Multimodal transport is f‘acillitatéd by the containcré But unfortunately there is no prevailing
convention that deals with it.‘“- In multimodal transport there is a combination of not less
than two modes of transport.* The chief characteristics of multimodal transport are
transshipment terminals that enable effective cargo handling." Pakistan is fortunate enoﬁgh
"~ 10 have two working ports’’ and one under construction port® with' the facilities of

transshipment. However, as maritime regime of Pakistan implements The Hague Rules, 1925

which have ne provisions related to the multimodal transport. The Carriage of goods by sea

Act, 1925 of Pakistan is only applicable to tackle to tackle® and not to door to door delivery.

Nowadays, because of revolution in containerization multimodal transport has gained

popularity, which pave a need for upgrading the Pakistan’s domestic law.®® Even India

promulgated the Multi-Modal Transport Operator Act, 1990s to facilitate the change-over to
a road, rail and sea route for containerised traffic or simply multimodal transport. Therefore,

there is a dire need to update the law covering the aspects of multimodal transport.

4 Athanassios, Yiannopoulos ,Ocean Bills of Lading: Traditional Forms, Substitutes, and Edi ,Systems,.

p22.
“Multimodal Trangport, Log 4 Green, Available at:
http//wrye Jogdgreen.ew/index,php/topics/multimodal-transport (Accessed 14th May, 2014).
Thid,
*7 Port Qasim Authority and Karachi Port Trust.
% Gwadar Port Authority.

* The Hague Rules, 1924, art. 1(e). _ _
Magbool Afridi, Importance of Gwadar & Rotterdam Rules, IMMTA, aviilable at

https://groups.yahoo.com/neo/groups/matrahshippingcompany/conversations/messages/446 (last accessed 20
June, 2014)
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4.2.5: Documentary Frauds

Fraud is ineluctable even m maritime i.ndustry. Perpetrators always use some sort of
documents to persuade innocent victims.? Documcntary frauds in maritime mdustry are a
wide term which includes bill of lading frauds, charter pa:ty fraﬁds, letter of credit frauds ete.
In recent times. plenty of cases are reportéd regarding documentary frauds.* In one case, thé
Central Bank of the United Aral_) Emirates suffered losses of some US$650 million while iﬁ
another case, losses amounted toUS$450million with one bank being hit for moﬁ: than
US$200 million.” It is irﬁpossible to estimate the total losses due to fraud around the world

as a significant proporti{)n'of cases go unreported.

Bill of lading has a significant place in maritime industry. Being an important document it is
also casily prone to fraud.>* An important feature of bill of lading is its negotiability, it is
considered as a bill of exchange. % Tt is issued by carrier on demand of shipper* to deliver

the goods to the lawful holder of bill of lading. It is a regarded as a proof the goods are

5" Pottengal Mukundan, Combating maritime fraud: documentary frand in shippin'g. and trading
transactions  is  relatively easy to  generateMarch 1 2003, Scribed, Avaiable at:
.httn:f!wv;;w.scribd.conﬁdocf&i()&l 321/Maritime-Fraud (Last accessed 19 April, 2012).

Thid
* Thid ,
** Fraud in bills of lading- Consequences for the beneficiary under a bill of lading, lecture for the 3™

general  meeting of  ship  arestcom,  Marselle,  23,June, 2006, Available  af:

hitp: ffwww shiparrested com/mm3/udink.pdf (Last accessed 19 April, 2012).

*Ognyan Savov, Illega] activity in the issuance of negonable documents in the carriage of goods by
sea — do the existing legal regimes provide sufficient protection for the participants?2011, Sweden, Lund
University (Thesis unpublished). Available at:
http:/Awww. lunduniversity.lu.se/o.o.i.s%id=24965& postid=1895382 (accessed January 24, 2014,

** The Hague Rules, 1924, art. 3 rule 3.
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received and loaded onboard.’ 7 Shipper after taking possession of bill of lading from carrier
~ delivers it to the consignee. Now, it is up to consignee whether to keep its p_o_sseséion himself
or endorse it to another person. it usually happen.s in chain sales that consignee sell its
interest in fhe cargo to the buyer while goods are still in transit. Cgrrier while in t;:ﬁnsit
mostly have no knowledge about this transaction. The duty of the carrier is to deliver the
goﬁds to the person who presents the proof of ownership at the destined port.® As observed

by Mr. Ognyan Savov in his dissertation that;

Such a multiparty relationship, in which the participants do not know each
other as well as the probability that the consignee may be replaced without the
knowledge/ agreement of the carrier, predetermines the possibility that some
of them may be defrauded while taking part in the sale-purchase chain of the

goods carried by sea.

One type of bill of lading fraud is issuance of antedated bill of lading which are very
common now a day. In Standard Chartered Bank (SCB) v Pakistan National Shipping
Corporation (PNSC) the court dealt with the issuance of antedated bill of lading by PNSC

which was the ship owners. Cresswell, J had very harsh comments for such practices:

Antedated and false bills of lading are a cancer in the international trade. A
bill of lading is issued in international trade with the purpose that it should be
telied upon by those into whose hands it properly comes — consignees,

¥ The Hague Rules, 1924, art. 3 rule 4. . _ .
*8 Nippon Yusen Kaisha (Nyk) Lines v. Msc Textiles {Private) Limited, P.L. D 2008 Karachi 244, .
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bankers, and endorsees. A bank that receives a bill of lading signed by or on
behalf of a shipowner {as one of the documents presented under a letter of
credit) relies upon the veracity and authenticity of the bill. Honest commerce
requires that those who put the bills of lading into circulation do so only
where the bill of lading, as far as they know, represents the true facts.¥

Unfortunately, national Laws of Pakistan does not address fhe current problem of bill of

lading. Two principles related to fraudulent bill of lading can be derived from Haji Moosa

Han Qomer case those are; in cas¢ where buyer alleges that the bill of lading was forged and

that goods were never shipped then the onus lies on him to prove fraud and secondly,

inference as to forgery cannot be raised siniply because its terms were not fulfilled by party
concerned. However, the questions as what ainount to frand are difficult to answer, as these
are not being found in any international and national regulations. Maritime conventions,
conventions on international trade, are silent on what is considered as “bill of lading fraud”
and what protection is given to the victims of such fraud?* Therefore, maritime regimes are

not adequate to fight against this fraudulent act and to provide redress to innocent parties.

4.2.6: Arbitration

According to Article Il of Carriage of Goods by Sea Act, 1925; Consignee is

required to inform the carrier of the loss or damaged goods by a written notice at the time of

**Standard Chartered Bank v, Pakistan National Shipping Corporation and Others (No 2), [1998] 1
Lloyd’s Rep. 684 at 688. .

 Fraud in bills of lading- Consequences for the beneficiary under a bill of lading, lecture for the 3™
general meeting of ship arrest.com. '
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discharge or within three days of thé delivery in case where damage and loss is not apparent..
Consignee also brihgs a claim within one year of reception of the'cargo against c_arrief. If
more practical approach is taken into consideration then the period of three days is not
sufficient keeping in mind the quantity of goods transported. through port. Then only
recourse which is availablc according to this law is to file a case in court which is least
desirable b}' the parties.®’ Therefore, fhe current law of Pakistén has no provision regal;ding

the arbitration to facilitate the parties.
4.2.7: Delays/ Deviation

Article IV Rule 4 of Carriage of Goods by Sea Act, 1925 talks about deviation.
According to this Article the carrier is not liable for any loss caused during saving or
attempting to save a life or property at sea therefore deviation in such si@ﬁon is atlowed
and any of said acts are not considered as a violation of rules, Present law is silent about the
delay caused due to deviation. In addition, no provisions are there for the protection of the
buyer or consignee. Here, pertinent to noté is tﬁat consignee or buyer is the only party who
suffers loss due to delay in delivery. Yet legislators of Pakistan have turned a blind eye on

this issue. There is a crying need to modify this law.

® Savov, Tlegal activity in the issuance of negotiable documents in the carriage of gobds by sea~ do
the existing legal regimmes provide sufficient protection for the participants? 2011, -
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4.2.8: Nautical fault

Carrier and the ship caﬁ escape from !iébility by claiming defense of navigational
fault under Article 4 Rule 2 of the Carriage of Goods by Sea Act, 1925.% HoWéver, as
science and téchnology has progressed 'specially in the field of communication techno]ogy,
Qessel navigation and Safety provides the carricr.wit'h a higher degree oi; control of the

vessel.5® Therefore, there seems to be no need of this exemption.*

4,3: Harmonization with international regime/ Conclusion

So it is concluded that Pakistan needs to modernize its maritime regime and bring its
laws in to conformity with the international best practices. Pakistan has to ratify those
international conventions which address the problems of electronic documentation, .
multimodal transport, bill of lading frauds etc. The Rotterdam Rules of 2008 is a recent
attempt to modernize the current prevailing maritime regimes. The purpose of these rules as
already discussed in previous chapte?s that is to bring uniformity and harmonization in the
legal frame work related to maritime regimes. It is a comprehensive convention which

addresses the electronic documentation, multimodal transport etc. Pékistan must take in to

52 «Neither the carrier nor the ship shall be responsible for loss or damage arising or resuiting from —
(a) act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in the navigation or in the
management of the ship. :

% Sturley, Modernizing and reforming U.S. Maritime law; The Tmpact of the Rotierdam Rules in the
United States, 2009, :

% Nicholas J. DiMichael and Karyn A. Booth, Comparison of the Hamburg Rules, Hague-Visby Rule,
and the MLA Proposal to Reform the Carriage of Goods by Sea Act (COGSA), available at

Ishi network.ne Am/COGSA htm (Last accessed 6 December, 2012).
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consideration this convention and recommendation must be given to legislators to ratify .

these rules. Adoptions of the Rotterdam Rules, 2008 are in the best interest of Pakistan.
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CHAPTERNO V
RATIF ICAT.ION OF THE ROTTERDAM RULE, 2008 BY PAKISTAN
5.1: Introduction

The Rotterdam Rules, 2008 fills in all the gaps of previous enactments. Thesé rules
proyide provisions regarding new innovations in the fields of trade and commerce such as:
multimodal transportation, electronic docurmentation, gives protection to the shipper and the
carrier and provides an effective mechanism of arbitration. As for Pakistan, sea is important
for frequent trade and transactions, its significance necessities the review of her sea laws and
ratification of the new Rotterdam Rule, 2008 for carrying out safe and legal trade
transactions, This chapter will take in to account the number of innovations offered by the
Rotterdam Rules, 2008; legal implication of signing and ratifying Rotterdam rules by

Pakistan and at the end conclusion and recommendations will also be given.
5.2; Innovations offered by the Rotterdam Rules, 2008

Followings are the number of revolutionary changes made by the new Rotterdam

Rules, 2008 in the field of maritime transport.
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5.2.1: Scope of Application

The note worthy chaﬂge is expansion 6f scope of application. The new convention
not only includes port to port transport but also contemplates the legal frame wofk for the
international carriage of goods _containing a rhaﬁtime leg which is door to door transpdrt.'
This is because of confainer revolution which fnvolves the use of doof to door carriage
contracts. The Rotterdam Rules, 2008 broadens the period of responsibi]ity of the-carrier.g
According to the Rules the period of responsibility starts from the Itime of receipts of the
goods by the carrier, usually at some inland place in one country and ends with the delivery
of the goods to the consignee at some inland place in another country.’ The Rotterdam Rules,

2008 are applicable to the contract of carriage of goods; parties are even free to conclude

contracts based on port to port or tackle to tackle shipments.*

5.2.2; Electronic Commerce
The Rotterdam Rules,2008 is the only maritime transport convention that

acknowledges the electronic commerce. In this regard entire chapter is assigned to electronic

' Rafael Tlescas Ortiz ,What Changes in International Transport Law after the Rotterdam Rules ? 14
Unif, L. Rev 893 {2009) Avallable at:

16 August,20]4)

? Atticle 12(1) of Rotterdam Rules provides that “the period of responsibility of the carrier for the
goods under this Convention begins when the carrier or a performing party receives the goods for carriage and
ends when the goods are delivered.”

Tomotaka  Fujita, The Coverage of the Rotterdam Rules, Available at:
http://www.comitemaritime.org/Uploads/Rotierdam%:20Rules/the%20¢coverage%20of%20rotter m%20ml
%20 BAZOIO %620-%20T.Fujita.pdf { Accessed 13, June 2014)

4 The Rotterdam Rules, 2008, art. 12(3).
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commerce.” The Rotterdam Rules, 2008 givés legal cover to electronic transport documents
and thus provides' an effective le;.gal framework for electronic cargo documents.® With
electronic documents it will be easiéf to process the flow of goods using IT(Information
Technology) instead of pajaer documents. The use of electronic documents reduces chance of
errors, lower cost, increase .speed and also minimize documentary frauds.” Two -
developments are.pem'nent with respect to électronic commerce. Firstly, the right of control .
and sécohdly the transfer of rights.® These two concepts dematerialsed all transport

documents, and hence provides an efficacious legal foundation for electronic commerce,”
5.2.2.1 Controlling Party, Right of Control and Transfer of Rights

Carriage of Goods by Sea Act, 1925 has no provisions regarding the right of control
and the transfer of rights. These concepts are important to solve the problem that how to
provide for negotiable electronic transport records. Inclusion of these rules in maritime law
will increase certainty in respect to the security interest that financial institutions have in the

goods. The right to give instructions to the carrier regarding goods allows an owner to

* The Rotterdam Rules,2008, Chapter 3.

¢ The Rotterdam Rules,2008, art.8 and art. [0 _ -

7 Miran Marusic, A Gateway to Electronic Transport Documentation in Tnternational Trade:. The
Rotterdam Rules in Perspective, 2012, (Master’s thesis unpublished: Lund university,2010), Available at;
http:/Aww lunduniversity. Ju.se/o.0.1.52id=2496 5 & postid=2438 155 (accessed January 24, 2013).

¥ The Rotterdam Rules,2008 , Chapter 10 and Chapter 1.

® Kate Lannan, The Launch of the Rotterdam Rules.
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dispose of the goods during the carriage.'” These rights will also enables a financing -

institution to have control over the goods in which it has a security interest.
5.2.3: Containerization

- The Rotterdam Rules, 2068 is a detailed instrumetit regulating intemational- contracts
of carriage from “door-to-door” that will revamp the existing law. It will make the law well-
suited for the needs of today’s trade and commerce. The new Rules provides_a plausible
number of provisions rega_:diilg containerization, which -can be seen throughout the text of |
tules. For example the door to door application of i:he rules," the extension of liability of
carrier, that is, to exercise due diligence in case of container l:ranspm'taticin'2 and the
provisions regarding “qualifying the information relating to the goods in the contract

particulars™"

, takes into consideration the fact that usually in container transport carrier does
not have opportunity to ingpect the goods. Anocther provision related to the shipper is that, in
order to avoid causing harm it is the responsibility of the shipper who packs its own

container to properly and carefully stow, lash and secure the contents.'

9 bid

" Ortiz ,What Changes in International Transport Law after the Rotterdam Rules?
> The Rotterdam Rules 2008, art. 14(c).

* The Rotterdam Rules, 2008 , art. 40.

" The Rotterdam Rules, 2008, art. 27(3).
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5.2.4: Time for Suit

Under the Carriage of Goods by Sea Act, 1925 claim against the carrier can be filed
within one year. In the Rotterdam Rules, 2008 the time petiod to file a suit against carrier is
two years."” The extension of this time péi-iod is quite welcoming for the claimant b.ecause

carlier the time period was very short.

5.2.5: Carriers Liability

There are number of significant changes made by the Rofterdam Rules, 2008 with _

respect to the responsibility of the carrier. Pertinent of all is the.extension of period of
responsibility. According to the Rotterdam Rules, 2008 the carrier is liable to exercise due
diligence in respect of the seaworthiness of the ship for the complete duration of the voyage
by sea.'® Furthermore, there are no exemptions or defenses available to the carrier under
nautical fault provisions which were present in previous regimes. Moreover, the exemption

“fire, unless caused by the actual fault or privity of the carrier”"’

available in the Hague
Rules, 1924 and Carriage of Goods by Sea Act, 1925 is narrowed down and now includes
“fire on the ship”' in thé Rotterdam Rules, 2008. These changes made to the carrier’s

exemptions depict a modem approach to maritime transport, First one reflects a advanced

" The Rotterdam Rules,2008, art, 62(1),

'8 The Rotterdam Rules, 2008, art, 14.

' The Hague Rules, 1924 and COGSA.

' The Rotterdam Rules,2008, art. 17(3)(f).
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navigational systems and second one in limiting the fire exemption to the maritime leg of the

transport.
5.2.5.1: Limitation amounts on carrier liability

Under the Hague Rules per package limitation is £100 sterling;'® similar is the casé
under Carriage of Goods .by Sea Act, 1925. Whereas .under the Hague-Visby Rules perl
package limitation is 666.67 SDRs™ and per kilogram limitation 2 SDRs,?' whichever yicl_ds
the higher amount. Under. the Hamburg Rules these limitation were increased by 25% to 835
SDRs per package and 2.5 SDRs per kilogram.”® Under the Rotterdam Rules there is a slight

increase in the carrier liability that is 875 SDRs per package, and 3 SDRs per kilogram.?

5.2.5.2: Delivery of Goods

One of the major obligations of the carrier is to deliver the goods but current regimes

including Pakistani law does not peculiarly include this obligation. To avoid the practical

""The Hague Rules, art. 4(5).

? $.D.R. stand for Special Drawing Rights which were a creation of the international banking system
to resolve the problem of wide fluctuations between one currency and another. The solution was to create a new
intermational reference calculated using an intemmational "basket of currencies” so that the performance of one
currency would not distort individual exchange rates, The S.D.R. is well suited to be an intermational standard,
and is gradually replacing the Gold Proincare Franc. The most recent international transports conventions €.g.
the Hamburg Convention for the Transport of Goods by Sea, use the S.D.R. as the basis for limitation of
liability.

“'The Hague-Visby Rules, art. 4(5) and CMC, art. 56.

“2 The Hamburg Rules, art. 6(1).

% The Rotterdam Rules, art. 49.

64




problems that may result from absence of these rules, the new Rules contain explicit

o o .
provisions on delivery.?

5.2.6: Obligations of shipper

Former maritime transport reginries focused particularly on the obligations of the.

carrier. The Hague Rules, 1924 and Carriage of Goods by Sea Act,1925 dealt with the

obligations of shippet in two cases. Firstly, to make certain that the shipper and its agents
and servants are liable for any negligence.” Secondly, the shipper is strictly liable for
damage or expenses resulting from fhe shipment of dangerous goods.26 The Hague-Visby
Rules, 1968 and Hamburg Rules, 1978 embody a similar approach?’ Whereas, the
Rotterdam Rules, 2008 contains expressed provisions regarding the obligations of the
shipper.® The shipper is still subject to strict liability for loss or damage caused as a result of
its negligence.” Moreover, the liability of shipper is fault-based, that is, loss or damage
caused by its failure to provide required information, instructions and documents to the
carrier.®® Under the Rotterdam Rules, 2008 the shipﬁer is require to guarantee the carrier

about the accuracy of information which is given for the compilation of the contract

% The Rotterdam Rules, Chapter 9.

¥ The Hague and the Hague-Vishy Rules, art. 4(3).
% The Hague and the Hague-Visby Rules, art. 4(6).
7 The Hamburg Rules, arts. 12 and 13.

% The Rotterdam Rules, Chapter 7.

® The Rotterdam Rules, art. 30 and 32.

* The Rotterdam Rules, arts. 29-30.
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particulars.’' The Rotterdam Rules, 2008 embody a logical codification of the obligations of

the shipper to the carrier and thus enhanced the legal and commercial certainty.

To mirror the mutual interest of the carrier and the shipper in the effective and secure

~ cartiage of goods, the new regime contains a general obligation on both the carrier and the
shipper. Under Article 28 i:Joth the parties are required to respond to requests from the other
to give information and instructions necessary for the proper handling and carriage of the
goods. This provision is incorporated to promote tﬁe cooperation between the parties. There

are no particular sanctions in the rules for a breach of this obligation,
5.2.7: Jurisdiction and Arbitration

The Hague Rules, 1924 and Carriage of Goods by Sea Act, 1925 does not contains
any provisions regarding jurisdiction and arbitration. Under the Rotterdam Rules, 2008 there
are separate chapters dealing with the jurisdiction®® and arbitration,.® The arbitration
provisions are drafted by keeping in view the principles of cominercial dispute resolution set
out by the instruments of UNCITRAL* in the subject area. The object is to maintain the

prevailing freedom of arbitration regarding non-liner trangportation. Under the Rotterdam

3" The Rotterdam Rules, art. 30 and 31.

ZThe Rotterdam Rules, Chapter 14.

** The Rotterdam Ruleg, Chapter 15.

3* United Nations Commission on International Trade Law
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Rules, 2008 the States that explicitly make a declaration that they are bound by the chapters

of arbitration and jurisdiction will be bound by them.**
5.3: Legal implication of Signing and Ratifying Rotterdam Rules, 2008 by Pakistan

The need to harmonize ll:'akistam'. law with the international legal regime ié peculiarly
necessary because of the geogréphical sigqiﬁcance of her sea ports. Pakistan needs 1o keep
pace with the developed _wor]d for international trade to boost her economy. Therefore,
Pakistani ports must be developed and run according to the international rules and best

practices to attract foreign investors.
5.3.1: Geographical importance of Pakistani ports and Rotterdam Rules,2008

Geographically, Pakistan is blessed with a long coastal belt, connects her with the
world through different land and sea routes.® Additionally, three economically significant
regions of the world intersect at Pakistan and thus make her strategically important. These

regions are Middle East rich with oil reserves, South Asia with emerging economy and

Central Asian Republié (CARs) with copious natural rcsourées.” Karachi port and port

3 The Rotterdam Rules, arts. 74, 78 and 91.
*Magbool Afridi Importance of Gwadar & Rotterdam Rules, TMMTA, available at:
https:fferoups.yahoo.com/meo/grou atrahshippingcompany/conversations/messages/446 (last accessed 22

Tuly, 2014 _ _
3"M. Tmtiaz shahid, Advance World Affairs: The essential one-volume guide to Global current affairs,

Advance AP Publishers, Lahore, 2009, pp 375,
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Qasim are two major operational international deep-sea ports in Pakistan.* Strategically the

location of Pakistan makes her one of the leading trade and transportation corridor. ¥

Karachi Port is located on a strategic point along the 600 miles long coastline which extends

from the straits of Hormuz to the border with India.*® This port is situated in a perfect

location having well-developed connections with Afghanistan, Central Asia and Western

China.*! Karachi Port Trust (KPT) is considered as a nation's lifeline, it provides a passage

for foreign trade.* Therefore, KPT castes an enormous impact on the country's economy, .
gn pac

Followings are the facilities prdvided by the KPT; Ship handling, Discharging / Loading of
cargo, Storage of cargo, Clearance of cargo, Security / Safety. KPT is managing
approximately 650,000 TEUs and 26 million tons of cargo per annum which contains 14

million tons of liquid cargo and 12 million tons dry cargo.®®

Table 1 below shows an increase in container handling of the Karachi Port and all the other

categories of the cargo such as dry general cargo, dry bulk cargo and liquid bulk cargo at the

end of financial year (FY) 2013-14. Furthermore, a growth of 6.44% is registered along

with 41.350 million tons of cargo was handled by the port, comparatively at the end of FY

(2012 — 13) 38.850 million tons of cargo was recorded. An increase can be seen in total dry -

8 Salman Qureshi, The fast growing megacity Karachi as a frontier of environmental challenges:
Urbanization and cantemporary urbanism issues, Journal of Geography and Regional Planning Vol. 3(11), pp.

306-321, November 2010, available at htp://www.academicjournals.org/article/article 138 1827200_Qureshi.pdf
(last accessed 16 July, 2014).

**Board of Investment, Prime Minister’s office Government of Paki stan, http://boi.gov.pk/Home.aspx

:?Karachi Port Trust, hitp;/kpt.gov.pk/pages/defanlt.aspx?id=39 (last accessed 16 July, 2014).
Thid.
2 M. Tkram Rabbani, Pakistan Studies ,p 190, the carvan book house, Lahore 2007 seventh edition
*3 Karachi Port Trust, Available at: http.//kpt. gov.pk/pages/default. aspx?id=39 (last accessed, 24 May,

2014).
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cargo with 28,242 million tons as against 26.829 million tons FY (2012-13)with growth fafe
of5.27%.* Similarly, a total of 13,108 million tons liqu.id bulk r;argo was managed as
compared to 12.02]1 million tons of the last year with gfomﬁ rate of 9..04“5/.:.."5 As far és
containet handling at Karachi Port is concerned, The port managed 1.591 million TEUs at
the end of FY (2013 - 14), as compared to 1.522 millioh TEUs in last year; consequently' a
growth rate of 4.55% is recorded.* The sﬂip handling is grown by' addition of 78 ships at the

FY (2013 — 14) making a total of 1674 ships which was 1596 last year.*’

* Ibid.
** Tbid.
% Ibid.
7 1bid.
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Table 1: Cargo/container handling and ship movement
at Katachi Port during the year 2012-13 & 2013-2014*

# Rarachi Port Trust, Available at: http:/kpt.gov.pk/pages/Default.aspx2id=32
accessed, 24 May, 2014),
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Port Qasim Authority (PQA) is the second deep sea port.*® It is located in Iﬂdu.é delta region
at an interval of 28 nautical miles in the south-east of Karachi.*® Thé port possésses a long
channel of 45 kilometers and is dredged up to 12 meters.”’ The port is; .handling more than
40% of scaborne trade needs of Pakistan which is apprbximate]y 25 million tons per
annum.*? Ministry of Ports Shipping, Government of Pakistan is the administrative aut_i-jority
of Port Qasim.>® PQA is a service oriented organization, which provide shore Based services

such as; cargo handling equipment, berths/terminals, storage and warehouses.™*

However, these ports are not spacious or developed enough to keep pace with the rapid
growth in demand.” Karachi Port has physical limitations whereas Port Qasims speed of
development is hindered by its up-stream location which results in a long turnaround time
for the ships. 3 Therefore, another project is initiated by government of Pakistan that is the
construction of Gwadar port.’’ Gwadar is a small town situated in Baluchistan on the shores
of the Arabian Sea with approximately 300 km coastal line.”® The vision of Gwadar Port

prescribes by GPA is as follows;

*® Port Qasim Authority, Available at: http://www.pga.gov pk/index.php (last accessed, 24 May,
2014).

30 Port Qasim Authority, Tntroduction, Available at: htip://www.pga.gov.pk/introduction.php (last
accessed, 24 May, 2014). '

1 Ammad Hassan,Pakistan’s Gwadar Port — Prospects of Economic Revival, Monterey, California.
Naval Postgraduate School, June 2005-06. Available at: hutp://hdl.handle.net/10945/2138 ( Accessed August
04, 2014).

Port Qasim Authority.

*3 Ibid.

* Thid,

* Ibid.

% Gwadar Port Authority, Available at: http://www.gwadarport.gov.pk/about%20us.htm! (last
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“The vision of GPA for Gwadar Port is to be a national gétcway' port for
Pakistan and the region and a world-class maritime hub. Gwadar Port is to
complement Karachi Port and Port Qasim in order to satisfy the country’s
trading and shipping needs and to stimulate.economic growth in the western
and northern parté of Pakistan, utilizing the available resources of thé country

and also providing an outlet for land locked Central Asian Countries and

Afghanistan through transit trade and offering transshipment facilities.”

The development of Gwadar is expected to bring in future enormous economic gains for
Pakistan. Gwadar is potentially capable to act as a suitable transit and transshipment hub.

Followings are some of the ecoﬁomic benefits of Gwadar port; it .will capitalize the
opportunities for trade with landlocked states such as Ceﬁtral Asian Republics(CARs) and
Afghanistan; it will promote trade and transport with Western China; trans-shipment of
containerized cargo; initiation of shipping industries, oil storage, refinery and petro-
chemicals, export processing industrial zones.*® Gwadar Port will also serve as a gateway of
China — Pakistan Economic Corridor (CPEC). The expected trade forecast of Gwadar Port in
year 2015 with Afghanistan, CARs and Western China will be as follows; Dry cargo 5.77

million tones, liquid cargo 18.77 million tones, container 295 (1000 TEUs) and

Transshipment 300 (1000 TEUs)."'

¥ Gwadar Port Authority, Available at: http://www.gwadarport.gov.pk/vision.html ( last accessed, 24
May, 2014).

% Hasan Yaser Malik , Strategic Importance of Gwadar Port, Journal of Political Studies, Vol. 19,
Issue - 2, 2012, 57:49, Available at: +//pu.edu. pk/images/journal/pols/pdf-fil dar%20article-
winier2012.pdf ( last accessed, 24 May, 2014).

' Aftidi ,Importance of Gwadar & Rotterdam Rules, IMMTA.
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5.4: Conclusion

The facts and figures stated above shows that Pakistani ports have the potential to

attract investors and handle all kinds of trade and bushléss at the national as well as

international level. To cater this Rotterdam Rules, 2008 provides the rights and obligation of
all parties involved. If Pakistan adopts the Rotterdam Rules, 2008 it will increase the

importance of her ports especially of newly under construction Gwadar port and therefore

attracts more trade and businesses. Gwadar is in its initial stages of development as an

international Deep Sea Port. Now at this level if Pakistan develops laws by applying the
Rotterdam Rules, 2008 with caution and candour, then she will be able to keep celerity with
the international standard. It is necessary that Gwadar must run according to the international
standards to attract international .trade and commerce. This will hel.p generate finances in

trillions which would be helpful for the prosperity of Pakistan for decades to come.
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CHAPTER VI

CONCLUSION

Concisely put, the stuciy_ implies that the maritime regime of. Pakistan does not catér
the needs of modem international trade and dommeréc. Thé_ dcﬁciendiés in the law are so
apparent keeping in mind the developments taken place in méritime transport. Since
independence there has been no legislation to reform and bring sea laws in line to serve the
needs of a modern Pakistan. Pakistani provisions are not comprehensive and do not take in to
consideration the multimodal aspects of transport, -containerization, bil} of lading frauds,
arbitration and e-commerce. In a&dition, the geogl'aphiqal importance of Pakistani ports
demands for a sound legal system. The facts show that all the ports of Pakistan have the
potential to attract investors and handle all kinds of trade and business at the national as well
as international level. Pakistan needs an effective and detailed piece of legislation to ensure
leg.al. certainty to the stakeholders. Therefore, if Pakistan intends to revise thé Carriage of
Goods by Sea Act, 1925 after so many years, then the golden opportunity should not be
missed. It should be rather utilised for the betterment of Pakistan’s shipping industry,
importers and exporters and for all other stakeholders. In this regard, the ratification of the
United Nations Convention on Contracts for the International Carriage of Goods — Wholly or
Partly by Sea could be deemed as a possible panacea to upgrade Pakistani legislations. The
adoption is necessary to bring domestic law of Pakistan align with the international regimes.

These rules provide effective and efficacious provisions for the rights and obligation of ail
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the parties involved. If Pakistan adopts these rules, it will increase the importance of her

ports especially of newly under construction Gwadar port and therefore attracts more trade

and businesses. Gwadar is in its initial stages of development as an international Deep Sea

Port. Now at this level if Pakistan develops laws by applying the Rotterdam Rules, 2008 with

caution and candour, then she will be able to keep celerity with the international standard. It
is necessary that Gwadar and all other ﬁorts must run according to Ithe international standards
1o attract foreign investment. This will help generate finances iﬁ trillions -which would be
helpful for the prosperity of Pakistan for decades to come. Tq revamp the maritime tl'anspdt't
law of Pakistan following aspects should be addressed in any Carriage of goods by sea

legislation.

Under Carriage of Goods by Sea Act, 1925 the period commences from the time when goods
are loaded in the ship till they discharged. The appt;oach is tackle to tackle, where carriers
take the custody of goods at their container stations before the ship’s tackle and delivery is
made from the ship’s tackle at consignee’s premises or any other designated place. The new
regime must take in to aécount the modern needs of multimodal carriage of door to door
transport and should govern the entire period of carriage described in the documents. The
provision of the Rotterdam Rules, 2008 Ielafed to door .to door delivery and muitimodal

transport as discuses in previous chapters is very significant in this regard. Furthermore,

there are no provisions regarding the containerization in current maritime transport law of

Pakistan. The significance of container transport is already discussed in preceding chapters.
It is recommended that as the Rotterdam Rules, 2008 providcs a plausible number of
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provisions regarding containerization therefore it must be taken in to consideration while

reforming and modemizing the law.

Currently, Carriage of Goods by Sea Act, 1925 is applicable to contracts of carriage covered
by bills of lading and other similar documents of title. Thus, the ambit of application of this

law is very limited. The law does not address the needs of modern world. trade and

commerce. It is suggested that the new regime must have a wider ambit and should cover.

negotiable as well as non-negotiable documents such as sea way bills, charter party, ship

delivery orders and sea consignment notes etc. The rules must also give legal cover to
electronic documents which are now extensively beén used in all over the world, Therefore,
relevant provisions must be added in Carriage of Goods by Sea, bill of lading Act, 1856 and
Negotiable Instruments Act, 1881. The Rotterdam rules, 2008 provides an entire chapter

related to the electronic commerce.'

As one of the major obligations of the carrier is to deliver the goods but Pakistani law does
not peculiarly include this obligation. Hence, most of the cases reported in Pakistan are due
1o delay in delivery of goods. Delay in delivery means if goods are not delivered within the
| specified time period mentioned in the contract. If no time period is mentioned then within a
reasonable time. Due to these unwarranted delays cargo owners often suffers economic loss.
Little recourse is left for these cargo owners under current maritime regime. Present law is

also silent about the delay caused due to deviation no provisions are there for the protection

"The Rotterdam Rules, 2008, Chapter 3.
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of the buyer or consignee as they are the parties who suffers loss due to delay in deiivéry-.
Therefore, it is suggested that provisions must be added in the new regime whereby liabi]ity
of carrier should be extended. It s.hould include the economic loss incurred by cﬁrgo OWDer
due to delay in delivery by carrier. The Rotterdam Rules, 2008 ctmtai_ﬁ explicit provisions on

delivery.

Claim against the carrier can be filed within one year éccording to Carriage of Goods by Sea
Act, 1925, This time period is very short therefore it is_ recommended that the time period
must be extended to facilitate the claimant or aggrieved paftie's. Again the Rotterdam Rules,
2008 provides the solution where the time period to file a suit against carrier is two years®,

which seems to be quite appropriate,

Carriage of Goods by Sea is a practice beyond borders, worldwide which requires a set of
efficient law addressing the new global challenges of the twenty first century. Fraud in bill of
lading has proved to be one of such challenges faced by all nations. United Nations played
its part and signified three important conventions particular for bill of lading but failed to
address the new problem. For this particular issue two recourses are available. Firstly, new
electronic paperless systems introduced in thé field of commerce are designed to cope up
with different kinds of fraud. The old traditional frauds of sellers defrauding the buyer will

reduce with electronic documents giving greater credibility than paper documents. Secondly,

2 The Rotterdam Rules, Chapter 9..
¥ The Rotterdam Rules,2008, art. 62(1).
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Pakistan should become a member of The International Maritime Bureau (IMB) that is a
specialized branch of the International Chamber of Commerce to fight against all kinds of

maritime crimes and malpractices.

It is also submitted that there must be appropriate provisidns for arbitration, .dispﬁte
resolution and jurisdiction. As Carriage of Goods Iby Sea, 1925 has no provisions related to
arbitration and dispute resolution. In addition, our Arbitration Act, 1940 is also obsolete and
need reformation. Under the Rotterdam Rules, 2008 there are separate chapters dealing with
the jurisdiction® and arbitration.’ This can be taken in to consideration while drafting new

model law for transport of goods by sea.

According to Article 4 Rule 2 of the Carriage of Goods by Sea Act, 1925° carrier and the
ship can easily escape from liabilitf by claiming defense of navigational fault exception.
However, as science and technology has progressed specially in the field of communication
technology, vessel navigation and safeﬁy provides the carrier with a higher degree of control
of the vesée]. Therefore, it is recommended that this exception must be removed from the

current prevailing law.

“The Rotterdam Rules, Chapter 14.

® The Rotterdam Rules, Chapter 15.

¢ “Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting from — (z)
act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in the navigation or in the
management of the ship.
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The primary focus is on the obligations of the carrier and less importance is given to the
obligations of the shipper under the C'arriage'of Goods by Sea Act, 1925. Whereas, the
Rotterdam Rules, 2008 contains expressed proviéions regarding the obligations of the

shipper.” The legislator must also keep this important aspect in mind while drafting a law.

Recommendations to all stake holders énd to the Government of Pakistan are also given for
the submission of the Rotterdam Rules; 2008 in National Assembly and Senate of Pakistan.
Furthermore, study suggests that discussions must be carried out regarding the Rules and 2
resolution must be passed for adoption of rules bécause such rules meet with the modern and
electronic global maritime requirements. It is also recommended that a further research
concerning the Rotterdam Rules, 2008 must be carried out. As these Rules cannot become a

part of domestic law with the reservations of stakeholders.

Bearing in mind the lack of specialized literature with respect to shipping law in Pakistan,
this study propounds that there should be further research and debate on this topic. This is
necessary as to prepare practitioners and academics well versed with the domestic and

international matitime regimes,

Lastly, it is submitted that only relevant provisions of the Rotterdam Rules, 2008 must be
adopted. Those provisions which not only protects the interest of Pakistan but also suits with

the practical aspects of the trade and commerce. For that emphasis should be given to the

7 The Rotterdam Rules, Chapter 7.
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Articles covering the multimodal transport, containerization, arbitration, electronic

commerce and put reservations on other Articles.
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