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ABSTRACT

Riba in an increase or addition over and above the principle sum. It is stipulated in an
exchange of property for property. It is an increase without any corresponding

consideration and it is strictly prohibited in Shariah.

A company is a voluntary registered association of natural persons, having a separate
legal entity, a perpetual succession, shared capital divided into transferable shares, with
limited liability and a c‘ommon .seal. CompanSz is in -ne:ad of capital t;)l run the business
and to earn the profit. Capital denotes the amount of money which is used by the
éompany for the comniencement of business. A company usually raised its capital by
issuing equity and debt securities. Equity securities include i) common stock and
Preferred stock ii) and Derivatives. While debt securities include i) Short Term Loans
consist of Unsecured or Secured Notes ii) and Long Term Loans consist of debentures

(Unsecured) and Bonds (Secured). From equity securities only shares and from debt

securities only debentures have been discussed in the proceeding chapters.

A share is a unit by which the interest of a shareholder in a company can be measured in
terms of a sum of money. The rights and liabilities of the shareholders are to be
ascertained in accordance with the nature and number of shares acquired by the
shareholders. A share represents the proprietary relationship between a shar;eholder and a
company. Shares can be categorized into different types like préference shares, ordinary
shares, redeemable shares, deferred or founders' shares, stock, non-voting shares,
employees' shares and qualification shares. In Islamic law word Saham (p4~) is ﬁsed for

share. According to Islamic law; it is a document or instrument which represents a share



of equal value in the capital of the company which cannot be divided further but can be
transferred through any commercial manner or way. Share répresents the rights of
shareholders in the company who contribute to the capital of the company. According to
Muslim Scholars a share is an allotment of a portion or part to the share-holder in the
stock or assets of the company. Trading with share is permissible or not, depends upon

the nature of the share.

Besides share a company can also raise its capital through debentures. Debenture is ‘an
acknowledgment of ind;abtednesg, usually giveh undef se;al and it creatéd a charge on the
unencumbered assets of the company issuing it. Debenture-holders have rights against the
company only but neverf in the company itself. Like shares, debentures can be categorized
into many different types like mortgage, convertible, redeemable, irredeemable,
registered, bearer and unsecured debentures. In Islamic law it is an instru;nent of debt for
a long period of time, having face value, can be transferred, gives its holder the right to
demand an amount written on it and also a fixed rate of return on it irrespective of the
fact that whether company is earning profit or not. According to Muslim scholars, trading

with sanadar (<1iw) is strictly prohibited. Therefore Muslims are required to go for the

alternatives.



INTRODUCTION

i

i SIGNIFiCANCE AND IMPORTANCE OF THE SUBJECT:

All praise is to Almighiy Allah, the undisputed lord and the creator of this magnificent
universe and all that exists in it. May His peace and blessings shower on his chosen and
final messenger, the best of His creation Muhammad (peace be upon him), his family,

companions and all those who follow the path of guidance to the end of the time.

The topic of this research work is "Riba In Shares And Securities: An Analytical
Study". The purpose of this research is to asceﬁain the ﬁature of shares and debentures in
Common Law a; well as in Islamic law and to highlight the presence of element of riba
in some of the types of shares and in debentures. A lot of work has been done already on
shares and debentures both in Common and in Islamic law, but in this particular research
work an attempt has been made to make the comparison between Common Law and
Islamic Law on the relevant topic and after making comparison some recommendations

have been made.

Raising money by issuing shares is a viable option for a company because investors have
to rely on the company’s performance in tﬂe futu;e to get their money back. Debt
financing can take the form of financing through loans from ﬁnancial institutions (e.g.
banks and finance comi)anies) or through the issuance of notes, commercial papers or
bonds. In all these situations the lenders are usually paid a fixed rate of return irrespective
of profits or losses incurred by the borrowing business. Because of their fixed nature of

payments on debt financing, such instruments need to be more clearly examined.



The sad reality is that though every one concedes that Islam prohibits interest, there is not
a single Muslim country which is running its financial institutions without resoﬁing to

interest. . : : Lo

The injunction on “Riba” in Islam re-awakened the Muslims. To get rid off the menace of
interest bearing transaction Muslims all over the world awakened in the mid of this
century, to revive the Islamic system of economics. Of course concrete efforts have been
made to press hard upon the need of a change in the present economic scenario which

revolves around the element of “interest™.

Islamic injunction aims at ameliorating the masses by ensuring social justice. Interest is
that worse meﬁace which continues sucking. the blf)o'fi of the needy inspite of nc;n-
generating capac;ity in the body. It is therefore, imperative to spotlight the presence of
riba or interest in some of the types of shares and in debentures so that the Muslims will

neither invite the wrath of Allah in this life nor in life hereafter.
ii. RESEARCH METHEDOLOGY:

This is a comparative and analytical research work in which methods of comparative and
analytical research have been used. In the first chapter of this research work meaning or
riba, shariah ruling on riba, types of riba and ul‘l.derlying cause of prohibition of riba have

been discussed comprehensively.

In second chapter I explained the origin and meaning of capital, sources of capital (share
and loan capital). At the same place concept of maal given by Islamic Law is also

discussed there. Afterwards I pointed out the sources of financing of the company. Brief



concept of Sharikah tul Musahama and sources of financing of Sharikah tul Musahama is
given. At the end of this chapter history of emergence of shares and debentures has been

given.

The third chapter of this research work is about the comparative and analytical ana'lysis‘of
shares. Meaning and nature of shares, classé-s of Shéres, rights of shareholders, and
dividend on shares and characteristics of shares have been discussed in this chapter.
Afterwards Shariah rulings on shares have been discussed in détail. At the end of this

chapter Shariah rules for dealing with shares have been given.

The fourth chapter of this research work is about the comparative analysis of debentures.
Power of borrowing, power to give security and different forms of borrowing has been
discussed initially. From different forms of borrowing only debentures have been
discussed in this chapter in detaill. Meaning and nature of debenture, types of debentufes,
coupons attached to debentures, status of debenture holders, periods of debentures,
concept of pari passu, rights and remedies of debenture holders, characteristics of
debentures, similarities and differences between shares and debentures have been
discussed in this chapter. Afterwards Shariah rulings on debentures have béen discussed

in detail with arguments at the appropriate place.
At the end conclusion and some recommendations are given in this research work.
iii. =LITERATURE REVIEW

There are a lot of excellent books available for the study of shares and debentures from

Common Law perspective as well as from Islamic point of view. In order to complete my



research work, I consulted not only the books or articles written in English language but

also I resorted to books and articles written in Arabic and in Urdu language: Some of the

important writings in this connection are introduced here:

1)

2)

3)

4)

“The Concept of Riba and Islamic Banking” by Imran Ahsan Khan Niyazee is a
master piece in writing on the topic as it provides a comprehensive material on the
topic. “Islamic Law of Contracts and Business Transactions” by Dr. Muhammad
Tahir Mansoori and “Understanding Islamic Finance” by Muhammad Ayub also
provide a good material on the topic of riba. |

"Gower's Principles of Modern Company Law" by L.B.C. Gower, DD Prentice,
B.G. Pettet. "Ranking & Spicef's Company Law" by J. M. Gullick. "Northey &
Leigh's Introduction to Company Law" by L.H. Leigh, V.H. Joffe, D. Goldberg.
"Company Law" by John H. Farrar, Nigel Hannigan, O.P Wylie. "Company Law
Fundamental Principles" by Stephen Griffin. All these books deal with shares and
debentures in great length from Coﬁmon ﬁaw{r perspective. ‘These books are
master piece in writing on the relevant topic.

"Law for Businéss" by A. James Barnes, Terfy Morehead Dworkin and Eric L.
Richards provides me the excellent hierarchy of equity and debt securities issued
by the company in order to raisé its finance.

"Mercantile Law In Pakistan" by A.G. Chowdhry. "Practical Approach To
Companies Ordinance 1984" by Nazir Ahmed Shaheen. "Company Law and
Practice In Pakistan' by Khawaja Amjad Saced.. "Company Law In Pakistan" by

A.G. Chaudhary‘. These are some of the imp(;rtant books whiéh have been used



exiensively while writing on the topic. These books are written in accordance
with the Companies Ordinance 1984 of Pakistan.

5) "Al Muammalat Al Malia Al Muasarra Fii Duu Al Figh wa Shariah" by Dr.
Muhammad Rawas Qilla Jai. "4l Musariif Al Islamia Beena Al Nazaria Wa
Tatbeeq" by Dr. Abdul Razaq Raheem Jaddi Al Hetti. "Bahoos Fii Al Igtissad Al
Islami" by Dr. Ali Muhuddin Ali Al Qirra Al Daggi. "4! Sharikat Fii Al Shari-ah
Al Islamia wa Al Qanoon al waddi" by Dr. Abdul Aziz lzzat ul Khiyyat. These
are some- of the books written in Arabic language which have been consulted
while writing on the Islamic perspective of the topic.

6) "Al Ashumm al Jaizza Wa Al Mahzoora" by Dr. Saad Bin Tarkii Al Khaslan. This
is an excellent article written on Shariah rulings on shares. Thi.s article also
explains different types of shares along with their legal validity. The author of this

article supported the view points with relevant arguments and references.

Though a lot of work has been done on shares g.-nd debentures in Common Law as well as
in Islamic Law. But no ;)ne has made a comparﬁtive anal;/sis of shares énd debentures. So
in this research work an effort has been made to make the comparative analysis of shares
and debentures and after making comparison an effort has been made to make shariah

rules for shares and debentures. At the end of this research work some recommendations

have also been made.

iv. STATEMENT OF THE RESEARCH PROBLEM/THESIS SATTEMENT

1) What is meant by riba and what is Shariah ruling on it?

2) What is the origin and meaning of capital?



3) What are the sources of financing of the company?

4) What is the history of emergence of shares and debentures?
5) What is the meaning and nature of shares?
6) What are different classes of shares?

7) What are different rights of shareholders?
8) What are the characteristics of shares?

9) What are the shariah rulings on shares?- | )
10) What are.the Shariah rules for dealing with shares?

11) What is meant by power of borrowing and what are different forms of borrowing?
12) What is meant by debentures?

13) What are different types of debentures?

14) What is the status of debenture holder?

15) What are the rights and remedies of debenture holders?

16) What are the characteristics of debentures?

17) What are the similarities and differences‘ between.shares and debentures?

18) What are the Shariah rulings on debentures?

19) What are the Shariah rules for debentures?
v. OBJECTIVES OF RESEARCH

The underlying purpose of this research is to:
1) Comparative analysis of shares and debentures.
2) Highlight the effect of involvement of riba in certain types of shares and in

debentures on their legal status.



3) Clear the legal discrepancies in the validity of shares and debentures in Islamic
Jurisprudence. ‘ | r

4) Point out the areas where riba exists impliedly or explicitly in shares and
debentures. |

5} Express the opinions with arguments of different Muslim scholars on shares and
debentures.

6) Attract the attention of people towards the presence of riba in some of the types
of shares and in debentures.

7) Awake the Muslims regarding the boundaries Qf Shariah.

8) Encourage the 1\‘/Iuslims t.o invest their ‘rnoney th;ough such ﬁﬂancial instruments
which are interest free.

In the end alternatives are suggested while making recommendations so that Muslims can

lead their lives in conformity with the Shariah rulings and can refrain from indulging in

riba which is strictly prohibited by Islam,.



CHAPTER 1

THE CONCEPT OF RIBA & ITS PROHIBITION IN ISLAM

1.1 MEANING OF RIBA
130l M s alt dat A1yl
Literally the word riba means “an increase”. |
Allah Almighty said in the Holy Quran:
M 590 JS Ga il gy g gl sl Wl U0 1 aela a1 o 5 9"
““And you see the earth barren, but when We send down water.(ralin) on it, it is stirred (to
life), and it swells and puts forth every lovely kind (of growth)”.

There is unequivocal consensus amoﬁg jurists and exegesists that the word “Riba”
signifies “addition”, “growth” or “excess” at the literal level.’ However there is
difference of opinion among Muslim scholars that what constitute riba. *

3 A glaalt (b cpaliadall anY by sdia (8 5d hpay G298 0P A Juab 1y Ahiadl 4 0
- According to Imam Abi Hanifah riba is the stii)ulated" excess without a counter-value for

one of the contracting party in a sale.

' Aweesh, Abdul Haleem, Mussuah Al F. iqh Al Islami Al Muaasir, (Darul Wafa), 1* Edition 2005, Vol. 2, p.
50. _ .

. 50 <02 0 p3a 2005 (Ao Aagdlh (3N i) ualaall ) AR AS g g cOly e pla 28 g5
? Surah Al Haj: 5.
* Kazmi, Aqdas Ali, “Riba: an epistemological interpretation”, Dawn Islamabad, Sunday, 28™ Noevember,
2010.
4 Ayub, Muhammad, Understanding Islamic Finance, (England: John Waley & Sons Ltd.), p. 44.
5 hittp://www.jameataleman.org (last visited: 30" Nov, 2Q10.)
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a9 i) Ao £ 5800 e (A LTl pglaa e (o guada age (o die 1Al Lpdlili 4d e

6 Laadal of colaght B a0

i

According to Imam Shafi technically, it is used to designate a consideration without
corresponding consideration which is unknown and having no similarity irraccordance
with the standard of legislation at the time of contract or with a delay in exchanging

things or in one of the consideration.

#2033 ) g2t £ AN a4y sl gaiia oLl (£l Ll B Gl 4y Aiall e

Lyt B B Lubdy ol 3 L g L0

According to Imam Ahmad Bin Hanbal riba is the stipulated excess in specified
things or delay in specified things, it is prohibited in Shariah through a clear text

sometimes and sometimes it is prohibited through analogy.

7 gl i hagpdalt Gl (e MAN Jadlh gh Ly dag i
In Shariah riba is the stipulated excess without a counter-value in a sale.
1.2 SHARIAH RULING ON RIBA (bl pSa)

It is important to note that there is no difference of opinion among Muslim scholars

regarding the prohibition of riba and all the Muslim sects consider the involvement in any

% Aweesh, Abdul Haleem, Mussuah Al F. igh Al Islami Al Muaasir, (Darul Wafa), 1* Edition 2005, Vol. 2, p.
50.

.50 «pa s‘-’-ﬂ."l #3a«2005 U"J‘“ il-.u‘ ‘(Qﬁ‘,ﬂ JL\) ¢ walaall "'IM?‘ Addl) 19‘,“‘,‘ L e Hh s g8
7 Nyazee, Imran Ahsan Khan, The concept of Riba and Islamic Banking, (Rawalpindi: Federal Law
House}, p. 28.

11



transaction through which money is earned on the basis of riba a great sin. This is

because of the reason that the Holy Quran and Sunnah strongly condemn riba.®

1.2.1 PROHIBITION OF RIBA IN QURAN- f
A number of ver'ses from the Holy Quran prohibit riba expressly. During Makkan period
some indication was made about the dispieasu.re against riba. Riba was expressly
prohibited sometime before the battle of Uhad in the year 3 AH. Final and repeated
prohibition came in the year 10 AH, just about two weeks before the passin;g away of the
Holy Prophet (pdkdi g 83all 4382 ° From the Holy Quran, verses on riba are given below
in order of revelation:
First Revelation:
o gl ot Ay Cona 5 9IS Com L g A 0 0 0D o ) (bt L 0 8T e g
' 101, dncal
“And that which you give as riba to increase the people’s wealth increases not with God;
but that which you give in charity, seeking the goodwill of Allah, multiplies manifold”.
Second Revelation:
L] Lide agia cp Bl Gaic] g Mabadly ulill 3 gaf pglSl g Ade 1945 3B 5 Lol a2l 4
“And for their taking riba although it was forbidden for them, and their wrongful

appropriation of other people’s property. We have prepared for those among them who

reject faith a grievous punishment”.

* Ayub, Muhammad, Understanding Islamic Finance, (England: John Waley & Sons Ltd.), p. 44; Siddiqui,
Shahid Hassan, Islamic Banking, (Karachi: Royal Book Company), p. 1; Khan, Abdul Jabbar, Non Interest
?anking In Pakistan Concept, Practice and Evaluation, (Karachi: Royal Book Company), p. 2.

Ibid
' Surah Al Rum: 39.
' Surah Al Nisa: 161.

12



Third Revelation:
1290 gl aClad ) | giS) g ddicUiaa Lilaudal Ly 3 150805 Y 4 gl cilt Lgglyt
“Q believers, take not doubled and renounced riba, and fear Allah so that you may
prosper”.
Fourth Revelation:
3l Jhe gl Ll 1318 byl (puall Cpa cpll ddnsily (o) o gy La ) Cupmsiy ¥ Lyl sl "
Glaval &l 4ld Jle U-AJANU“ ale;ﬂuhu&dLﬁQJoalih;yaﬁhcﬂlg}i pon 3t At Jal
130 aL] SUS IS caag ¥ Bl g clBaall (g 5 bl A ey -l L b
“Those who take riba silall be raised like those who have been driven to madneés by the
touch of the Devil; this is because they say: ‘Trade is just like interest’ while Allah has
permitted trade and forbidden interest. Hence those who have received the admonition
from their Lord and desist may keep their previous gains, their case being entrusted to
Allah; but those who revert, shall be the inhabitants of the fire and abide their in forever.
Allah deprives riba of all blessing but blesses charity; ,Hefloves not the qngrateful sinnef”.
Fifth Revelation:
$405my 3 01 Cre iy 1933 ) gladd (B -Colalpe oIS 0 LM Cm il 19509 81 15800 gl ) Ll
oSt i ) ghanal ¢ 98 puupa (1) BRI B e 93 IS () 9 il Y g (o galli Y S gl (a gy a5 )
11 gl 538 0
“Q believers, fear Allah, and give up what is still due to you from riba if you are true
believers. If you do not do so, then take notice of war from Allah and His messenger.

But, if you repent, you can have your principal. Neither should you commit injustice nor

" Surah Al Imran: 130.
" Surah Al Baqarah: 275-276.
' Surah Al Baqarah: 278-280.

13



should you be subjected to it. And if the debtor is in misery, let him have respite until it is

easier, but if you forego it as charity, it is better for you if you realize”.

1.2.2 PROHIBITION OF RIBA IN SUNNAH
A large number of traditions from the Holy Prophet (sl 9 83ualt 430c) are dealing with
various aspects of riba. Some of them are related to the prohibition, some of them are
related to its sin and some of them are related to the different forms of riba. Only some of
them are given below for the sake of brevity so that the concept about the prohibition of
different types of riba can be made vivid and ;:Iear. 'sl'Afbng with the Quranic verses the
following traditions of the Holy Prophet (advudi g 35kall 434) reitgrate the prohibition of
riba; |
First Tradition:
ok JBg A 0ALE g A0S 5 AIS ga g Ll OST Al g S3all dgle (Jguuy cad™ 20 die Bl s ks 08
1615 guu

From Jabir (4 &) < ): “The Holy Prophet (sl 3 3%ualt 43%) cursed the receiver and

the payer of interest, the one who records it and the witnesses to the transaction and sai’d:
They are all alike (in gl;iltj”.

Second Tradition:
From Anas Bin Malik (;Liﬁ &Y pa): “The Holy Proﬁhet (Pt 9 B3lall A3ke) said: When

one of you grants a loan and the borrower offers him a dish, he should not accept it; and

'* Ayub, Muhammad, Understanding Islamic Finance, (England: John Waley & Sons Ltd.), p. 46. -
'* Transmitted by Imam Abi Daood In His Sunann, Chapter Wadh Al Riba, p. 249.

249 (o Ll pdny (A g 3 8 Al (B 3313 () pla) Ap )

i
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if the borrower offers a ride on an animal, he should not ride, unless the two of them have
been previously accustomed to ekchanging sucfl favoﬁfrs inutually”.
Third Tradition:
Zaid Bin Aslam reporte& that interest in pagan times was of tﬁis nature: “When a person
owed money to another man for a certain period and the period expired, the creditor
would ask: ‘you pay me the amount or.pay the extra’. If he.paid the amount, it was well
and good; otherwise the creditor increased the loan amount and extended the period for
payment again”.17
Fourth Tradition:
The Holy Prophet (st 3kuall Al announcéd the i)r(;hibition of riba in express terms
at the occasion of his last Hajj, which was the most gathering orf his Companions. The
Prophet (Pt 9 Balt 4;19) said: “Every form of riba is cancelled; capital indeed is yours
which you shall have; wrong not and you shall not be wronged. Allah has given His
Commandment totally prohibiting riba. I start with the amount of riba which people owe
to my uncle Abbas and declare it all cancelled”. He then on behalf of his uncie cancelled
the total amount of riba due on his loan capital from his debtors.
Fifth Tradition:

gl ) s 208 Gl 0 35 0 e

Usamah Ibn Zaid said that the Prophet said: “There is no riba, except in nasiah”.

'" Transmitted by Imam Malik in his book Muuta, Chapter no; 418 Riba Fi Daeen, Hadith No: 1362, p.
427, . v
L1362 reyaall o) ¢ 42700 O g Ly 418 Gililiclaga 8 lila glat 0ty
'® Transmitted in Saheeh Al Bukhari, Vol. 5, Hadith No: 2178, p- 408. )
L2178 :Suaal) ol ) (408 0@ <5 8 Ja Aagaus b (g LAl da Al

15



Sixth Tradition:
5 e il iy Ll g Can iy b B (Sl g B30l e Ly I £ 08 ol B 06
Jgand ALY oda CABA 1M cap 18y o) gray £ gu o Jhiag D prlally geladt g 5allly paill gyl pal)
" 1913y IS 13 i
From Ubadah Ibn Al Samit: The Holy Prophet (pual 5 83ualt 44e) said: “Gold for gold,
silver for silver, wheat for wheat, barléy for barley, dates for dates and salt for salt-like
for like, equal for equal and hand to hand; if the commodities differ, then you may sell as
you wish, provided that the exchange is hand to hand”.
Seventh Tradition:

BB (150 0 50 3 pln Ao )l (ol AL 8 i 1l A 1 b ) D sl
A et () S ¢ plg Al Y gl padall ¢ Plucy (ol Ada i ¢ (g2 5l Ui O By
. Jﬂ&.&'eﬂ‘bﬁc,s.)mai Qb 1) ¢y ¢ JadS Y ¢ Ll Cue Lol (e o gl gl - ) i alug 4le
Wiy, Ak “5
Bilal (43 & ) once visited the Holy Prophet (sl s 3%uall 43%) with some high
quality dates; the Prophet (pXwall 3 53ball 4402) inquired about the source. Bilal explained
that he traded two volumes of lower quality dates for one volume of that of. higher
quality. The Prophet (a3l § 3ball 431¢) said: “This is precisely forbidden! Do not do this.
Instead, sell the first typ:e of dateé and use the pfoceeds; t(; buy the otherr;”.

Humanity is living under the heavy and unbearable burden of Riba. In other words it can

be said that humanity is-living under the exploitation of one man at the hands of the other

' Transmitted in Saheeh Muslim,, Vol. 8, Hadith No: 2970, p. 259.

L 2970:8y3a0 635 (259 (e (8 5 5a chazaua B alua dp i
¥ Transmitted in Saheeh Al Bukhari, Vol. 6, Hadith No: 2312, p. 20.
L2312 :uaadl 4B 20 (00 65 Aauaaa S gl 4p )
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and exploitation of one nation at the hands of the other. The eternal message of Allah
Almighty is to eliminate this burden from the humanity so that the human race caﬁ live. in
freedom, prosperity and, happiness.”! " A,

The rationale behind the severe verdict against riba is that Islam is against all forms of
exploitation and pleads'a just system for the common people of the society. Therefore

Islam condemns all forms of exploitation particularly the injustice done to the borrower.*

1.3 KINDS OF RIBA
There are two main types of riba. One of them is riba of debt transaction by «Ogall L))
(4ialadl and other is riba of sale transaction(&J#J'_ L) . Riba of sale transaction is further
divided into two-types. One of tﬁem is Riba Al:Nassa '.(’m‘ L) and the other is Riba Al
Fadal(J<ilt L) . # Most important of the types of rib are as follow:
1.3 1 RIBA Al NASIA (Rsucl ;)
It can be defined as: ‘
24 Jal1 jalid cpalh B Bal 5l g6
It is the excess in amount of debt against the time period.
1.3.2 RIBA AL FADAL (Jaill L))
It can be defined as: . |
ad gla a5 et f‘“J-‘ s ‘uﬂ-u Aoy aus 1 L d'b-ti e 32 gl o@‘ b Jualiall (550

A gad g palll (e Ly

2l Kazmi, Aqdas Ali, “Riba: an epistemological interpretation”, Dawn Islamabad, Sunday, 28" November,
2010. .

“! Siddiqui, Shahid Hassan, Islamic Banking, (Karachi: Royal Book Company), p. 25.

» Mansoori, Muhammad Tahir, Islamic Law of Contracts and Business Transactions, (Islamabad: Shariah
Academy), p. 127.

* http://ejabat.google.com (last visited: 30™ Nov 2010).
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It is the stipulated excess in one of the specie among the species of riba at the time of
their exchange for instance exchange of one dirham with two dirhams or the exchange of

one saa of wheat with two saa of wheat etc.

1.4 UNDERLYING CAUSE (4¢) OF THE PROHIBITION OF RIBA

There is a consensus among Muslim scholars on the point that prohibition of riba al
nasia and riba al fadal is not restricted to the six commodities mentioned in the tradition
of Ubadah Ibn Al Samit. So the prohibition can be extended to other commodities which
resemble the six commodities with respect to underlying cause.”

Hanafih Point of View

According to Hanafih Jurists the underlying cause in gold and silver is weight (i) and
in rest of four commodities the underlying cause of prohibition is measure ((.QS-“). So
according to this interpretation-all weighable'-'articlés .or commodities must fulfill the
requirement of equality or sameness in quantity and simultaneous exchange. According
to this point of view thete is no riba in the sale of eggs because eggs are sold by count,
Shafi Point of View

According to Shafi Jurists the underlyihg cause in gold and silver is the 01:1rrency value
(4l and in rest of fo_ur commodities the underlying cause of prohibition is food value

(Lagrh), Therefore riba is present in vegetables and requirements must be fulfilled.

= Ibid ‘
% Mansoori, Muhammad Tahir, Islamic Law of Contracts and Business Transactions, (Islamabad: Shariah
Academy), p. 129.
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Maliki Point of View

According to Shafi Jurists the underlying cause in gold and silvér is the currency value
(434t and in rest of four commodities the underlying cause of prohibition is food value
(%) provided that they can be sfored for a reasonable time without perishing.
Therefore riba is not present in vegetables as they can not be stored for a reasonable time.
The difference between the view points of Imam Shafi and Malik is that the a_ttribute
operating in gold and silver according to Imam Shafi is not of general rule while Imam
Malik considers the attribute operating in gold émd sil\lier/of general application.

Hanbali Point of View

There are three versions which are attributed to Imam Ahmad Bin Hanbal which are as
follow:

1) First version attributed to Imaﬁ Ahmad Bin Hanbal is similar to that of Hanafih
school of thought.

2) Second version attributed to Imam Ahmad Bin Hanbal is very much similar to
view point of Imam Shafi and Imam Malik. The underlying cause in gold and
silver is the currency value (AA4) and m rest .6f four commodities the underlying
cause of prohibition is food value (Aasaha),

3) The underlying é:ause in four of the commodiﬁes is their being foodstuffs which
can be weighable and measurable.”

Zahiri point of View
According to their point of view riba only exists in the six commodities specified in

Hadith because they do not accept analogy (u+t8) as a source of legislation in Shariah.?

* Ibid, p. 130-132. -
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This is not the appropriate place to discuss riba in detail. As the topic of this research
work is “Riba in shares and securities: an analytical study” and thé main objective of this
research work is to highlight the effect of involvement of riba in certain types of shares
and in debentures on their legal statué. So before going into the details of shares and

debentures the concept of riba have been discussed comprehensively.

 http://www.jameataleman.org (last visited: 30" Nov, 2010.)
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CHAPTER NO 2

THE CONCEPT OF CAPITAL & THE FINANCING OF

COMPANIES: COMPARATIVE ANALYSIS

2.1 ORIGIN & MEANING OF CAPITAL

2.1.1 IN COMMON LAWY

It is said that no concept in economics is so ambiguous and confusing as capital is. The

word “capital” may denote any of the following meaning:

¢ Wealth;

% A factor or means of production;

¢ The value of those means of production;

% The net worth of a business enterprise;

¢ The present value of a future sequence of receipts;
¥ Money;

% The money value of assets and possibly other things as well.

Therefore capital is thought of ini three different senses:

1) Physical terms;
2) Value terms; and
3) Inmoney terms.
The etymology of the word seems to be the Latin “caput” which means head or principal.

In Medieval Latin, constant references can be found to capitalis pars debiti, i.c. the
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principal sum as distinct from interest. Originally the term seems to be confined to loans
of money. Later it took in other assets and acquired a wider meaning than loan. The full

.

phrase is said to be “capital stock”. Capital was used as capital stock at least as early as

1635.%

Latham CJ said in the Australian case of Incorporeal Interest Pty Ltd. V. Federal

Commission Of Taxation™ that,

“It is impossible to say that “capital” has a single technical meaning which prima

facie should be attributed to the word in any statutory provision”.

In ordinary sense capital means a particular amount of money with which the business is

started. *' Capital refers to the net assets of the c'orpora_tici}n.32

In Company Law the word capital is used to cover:
1) Share capital--- the funds subscribed by members; |
2) Loan capital--- the funds provided by commercial finance providers and
investors holding debentﬁres or debenture stock;
3) All funds whether provided by members, creditors or by retention of
profits; and

4) The assets in which all the funds have been invested.®

i

# Farrar, John H. , Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 125.
*(1943) 67 CLR 508.

*! Chowdhry, A.G, Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers), p. 68 Chauclary, AG,
Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 40,
32 Anderson, Ronald A., Fox, Ivan, Twomey, David P., Business Law, 11" Edition, (Cincinnati: South-
Western Publishing Co.), p. 652

*» John H Farrar, Nigel Furry, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 126.

22



In company law there is a difference between the company's assets and the capital
contributed by the shareholders. The shareholders are not the equitable owners of the

company's assets but they are solely and beneficially owned by the company itself.*

Share capital can be raised either at the time of formation of the company for the
commencement of the business or latter on, for furtl_lei'i expansion of the business. But
once it is raised, becomes a permanent liability of the company and can be returned or

repaid only at the time of winding up and except in the case of redeemable preference

shares.”
A company requires capital for two purposes:

1) For the purchase of fixed assets like land, building, machinery, etc., which are to
be retained in the business for productive purposes; and
2) For purchase of raw materials or goods and for meeting current and recurrfng

expenses of the business.*

2.1.2 CONCEPT OF CAPITAL (Jwb wb) IN ISLAMIC LAW
In Islamic law the term used for capital is Jlalt ol s which is defined as:

138§ (5 dlaciBh Jallis o LY A W il gt g 31 gall 9 Jlgallt Ay dualy (galecBl pribuae gi JLadt Gl

7 g B asdiall G gl

:

** Pennington, Robett R, Company Law, (London: Butterworths 1985), 5™ Edition, p. 135.
** Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 115-116.

* Jains, N.K., Corporate Laws Administration and Management, (New Dehli; Deep & Deep Publications
Pvt. Lid), p. 98.

" www.ar.wikipedia.org (last visited: 4® Nov, 2010).
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It is an economic term which means money, wealth, physical material and a necessary
mean or medium or instrument for economic activities. The primary purpose of capital is

to earn lawful profit.

The term is comprised of two words. One of them is o4l which means a primary thing
and the other word is J- which means wealth or a thing which can be preserved or
accumulated.” In order to understand the concept of capital in Islamic Law it is necessary

to understand the concept of Mal (Ju ) in Islamic law.

2.1.2.1 DEFINITION OF MAAL IN ISLAMIC LAW  (Jlalt ciy )

il gl ¢ gun gf duad ol can3S Aaia ol Lie SH £ gau Judlly GLudiYt 0 390y 5 (AlRy La g8 ;4RI 3 Jlall
515 (B Luhalls AR A Ve ey Db Lt 0 J5ag W La Ll St g il g S NS 5 pd adiia gl

¥ o bl A el G b LSS g slall et

Literally speaking the word Mal is implicated on things which can be acquired and
possessed by human being either it is tangible or intangible ones like gold or silver_or
animals or vegetables or utility of a thing like riding on an animal or clothes or living in a
house. On the other hand the commodities which can not be possessed by human being
are not considered to be M@/ literally like birds in air or fish in water or trees in forest or

minerals in earth.

0 e gl 3983 ol e EJMJ‘@MJi&&ahhﬂiﬁwJ‘JJﬁIA\SquadS::LinLJl

® www.arab-ency.com (last visited: 4™ Nov, 2010)
3 Zuhaili, Wahba, A/ Figh Al Islami Wa Adilla Tuhu, (Damishq: Dar Ul Figr), 1% Edition, Vol. 4, P. 2875.
L 2875 «pa (blL).“ s adi s‘.l-l“)-“ wi ;(JSI-“ Jla ‘juu.l) cdilal K} wﬂaa‘ﬂ A5l sulga_)“ 411!_, Yt
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Literally the word Mal means everything which can be possessed by a person or by a

group of people like property or land or merchandize or cash or money or animal.

Technically speaking there are two approaches regarding the technical meaning of word

Mél, which are as under:
First Approach:

First approach regarding the technical meaning of word Mal is by Hanafih school of

thought and in it there are three famous definitions which are as follow:
4 aghal) g adliadl g3 et A Sl paa o () gy e Lgdiadh ca plEEY pran

Most of the Hanafih scholars are desirous to confine the technical meaning of Ma! in

property or assets and they exclude benefits and rights.
2, gl 4] JLalt (108 (Ao JUall agly 55 (b diall (o s LERRN Glary 38

Some of the Hanafih scholars consider anything to be Mal to which human nature is

inclined.

5 Aalal) gl o e oSay g golll 4] Jpay La 98 Jlal o sty ial (oa R sany

i

* Qila jaei, Muhammad Ruwas, 47 Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah, (Dar
Al Nafaas), p. 17. ‘
A7 pa o(paddd Jia) chay pdl) g AGEY 3l A B palaall I Cllalaadl o A2l (gul gy daana 580
*! Qila jaei, Muhammad Ruwas, Al Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah, (Dar
Al Nafas), p. 17; Hussain, Ahmad Faraaj, A/ Milkia Wa Nazaria Tul Aqd Fii Al Sharmh Al Islamia,
{Muassisa Al Taggaffa Al Jamiyh), 1* Edition, p. 9.
¢ Chbiin C‘J’ daal 5438417 (e ol 1) ¢ sdag pall g ARAL ﬁ}\dqla_;mu! Al el ‘q%uuﬂb.) daza 4380
29 c0m g Al (malpdh AU Aunupa) gDl Ang pl1 (B s A 05 g Ll

** Qila jaei, Muhammad Ruwas, Al Muamalat Al Muasarra Al Malia Fii Duu Al F. igh Wa Al Shariah, (Dar
Al Nafaas), p. 17.

A7 e o(ualhi) i) Ay bl g ARAD ﬁyé“,i;)mh-nl‘ Al cilataali iﬁu ol g dana 9588
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Some of the Hanafih scholars defined Ma/ as anything to which human nature is inclined

and which can be preseryed for a hard time.
Second Approach:

Second approach is by majority of schools of thought and according to them the technical

meaning of Mal is:

g U £l 34
Mal is a thing from whi;:h itis p;ennissible to gét beneﬁt.r
Preferred Definition: -

S aspa s Ga Jlall (b slg 4y gLV £, 2 L ga Jlad) 4 sy La s

Mal is a thing from which it is permissible by shariah to get benefit even if it is not

necessary.
2.1.2.2 TYPES OF MAAL (Jliglsil)
The following are the types of Ma! in Islamic law:

1) Tangible or Intangible (dsia sl adlia ol cll Ju)

* Ibid.
* Qila jaei, Muhammad Ruwas, 4/ Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah, (Dar
Al Nafas), p. 18; Dr. Ahmad Faraaj Hussain, Al Milkia Wa Nazaria Tul Aqd Fii Al Shariah Al Islamia,
(Muassisa Al Tagqaffa Al Jamiyh), 1 Edition, p. 8.
(s 18 daal g5 €18 (pa (Uathil ) ay A g AR 5 g 8§ puclaall L0LAT CObalaall o2 Al ul g aaa p82
8 108 o daglall ((Lmaalad) AREYH Lowuipa) dpadiast) dag pdlh 8 alad) 4y ka0 5 AS0al)
* Qila jaei, Muhammad Ruwas, Al Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah, (Dar
Al Nafas), p. 18. ' ’
18 &uAs(g.uu.m J!.\) nil.l_ﬂi"ﬁnl 9}1'4‘.,5 5)‘\‘.‘.“ W\ i P ‘ﬁuw‘uw‘,ﬂd
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Mal in Islamic Law can be tangible or it can be intangible. Examples of tangible are a car
or a chair etc. intangible can be in shape of benefit or in shape of rights. Examples'of
intangible are living ir; a house or services ’rendert;,d by a servant or right to put a
condition (bt LA (3s) etc.

Property can be moveable or immoveable (Hsiia & of 4 shis JL)

Tangible property can be divided into moveable or immovable. Examples. of moveable
are chair or table etc. Hanafih school of thought consider only land an immovable
property while Maliki school of thought consider land and whatever is attached with the
land an immoveable property. For Example Maliki school of thought considér trees

embedded in the land an immoveable property. - R
2) Fungible or Non-fungible (2 i i Ju)

Mal is considered by Muslim scholars fungible when maal similar to it is available in

market and when it is not available it is considered as non-fungible.
3) Amortized or Non-Amortized (Sl 5& ol Shgind Ju)

Mal is considered by the Muslim scholars amortized when benefit from it can not be
derived without its complete conéumption. E.Xamplf;s'pf amortized Mal are fruits .or
vegetables. Whe.n benefit from Mal can be acquired without its complete consumption
then it is called as non-amortized MA!. Examples of non-amortized Ma! are clothes or a

vehicle ete. Zakat is likely to be paid on amortized Ma! and not on non-amortized Mal.

4) Visible or Non-Visible (chbtt sf jaUal Jia)
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Mal is considered by Muslim scholar§ visible when person other than the owner can
reckon or count it for example animals. Maal is invisible when person other than the
owner can not reckon or count it for example money. On visible Ma/ state is required to
impose Zakat and on non-visible A&l the person who is holding that is required to pay

i

Zakat as his responsibility.
5) Absolute Ownership or Defective Ownership

When the owner of Mal has a right to possess as well as a right to get benefit from Mal
the ownership is absolute. While on thé other hand has only one right that is to use it in
such a way so that he can get benefit from it without destroying it the ownership is
defective. Zakat is levied in case of absolute ownership and not in case of defective

ownership.
6) Permitted or Prohibited (st,a s Sla Ju)

Ma is haram for itself (4312 al 2 JW) when that was declared by Shariah to be prohibited
for itself ab initio or right from the start and not due to an external factor. Examples of

this are wine or pig or swine.

Mal is haram due to an external factor(o,d alya Jl) . It means that Shariah does not
prohibit that in itself but an external factor intervened and led to its prohibition. Examples

of this are money earned through fraud or through bribery.*

* Dr. Muhammad Ruwas Qila jaei, A/ Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah,
{Dar Al Nafas}, p. 18-20.

. 20-18 e o(uldidll Iy cdng A0 g 4kid) ’Jl.ﬂ("i B_pealnall Aplall ciblalaall swm ol g ) dana ) giSa
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2.1.2.3 SHARIAH RULINGS FOR MAL (41,40 b Jlall glsal)

Shariah rulings for maal are as under:
1) Mal should be capable of possession.

2) Shariah does not permit the destruction or impairment of Mal. Instead of
destructing it Shariah directed to utiliz¢ itina beneﬁcial manner. Therefére it is
not permissible to throw extra food into the gérﬁage and Shariah required giving
that extra food than need in the way of charity to poor and needy people. This rule
derived its authenticity from Hadith of Prophet Muhamrﬁad (a3l 9 32alt 44le)

which is as follow:
I pudl 35S g Juadl AL} g (B 8 oS3 0 )8 Db "

“Indeed Allah disliked for you transferring of information without confirming it,

wastefulness of Mal and asking too many questions”.

7

So Allah’has created Mal for the benefit of human beings and does not allow its

destruction.

3) Shariah does not allow the transgression or encroachment of Mal. Whether

transgression or encroachment to property is made without the knowledge of the

owner in case of theft or with the knowledge of owner in case of coercion it is not

permitted in Shariah.

7 Transmitted in A/ Jamm Baeena Al Shahehain Al Bukhari Wa Muslim, Chapter: Afrad Muslim, Vol. 3,
Hadith No: 2680, p."216.
. 2680 ;eyaadi gd) (216 a3 # 5> cpluaa 31 sl caluia g g ) Cuagaall G gl b olgy
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Shariah order to implement Hadd punishment on whom who encroach upon the

maal of others without their knowledge. Allah said in Holy Quran:
Bl Lagp i o Laggal 1 gadale 43 Ll g ol 4"

“And (as for) the male thief and the female thief, cut off (from the wrist joint)

their (right) hands as a recompense for that which they have committed”

Shariah prescribed tazir punishment for the person who encroaches upon the Ma/

of others through coercion.

4) Shariah permitted the owner of Ma! to. proteq it from any kind of transgression.
This rule derived its authenticity from Hadith which is as follow:
49-"“&"""“3554"1" G1gd dﬂ (st
“The one who is killed while defending his maal is martyr”:
5) According to Shariah the true owner of Mal is Allah almighty. Allah almighty
transfers this ownership in a limited sense to human beings so that they can get
benefit from it. Muslims can refrain a person from transacting Ma/ if he is not

mature or if he doest not know how to invest it in'a useful manner. Allah almighty

said in Holy Quran:

O na ¥ g8 agl 508 g b guist 5 Lgd o g8 50 g Lagh aSE A0 Jra ) a8 gl gt 4505 Y "

** Surah Al Maida: 38.
* Transmitted in A/ Jamm Baeena Al Shahehain Al Bukhari Wa Muslim, Chapter: Afrad Al Bukhari, Vol.
3, Hadith No: 2941, p. 332,

. 2941 &uaadl a5 0332 (a3 s g sl a8 sl calusa g (5 A Cuasaall G paall Aoty
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“And give not to the foolish your property which Allah has made a means of support
for you, but feed and clothe them therewith, and speak to them words of kindness and

justice”

6) Shariah directed Muslims to invest their maal in useful and permitted transactions

and prohibited the hoarding of it. The Holy Prophet said,
St s 5} Slnaglh ¢ o ol Lgaiag ol Lge 5t (2 )i AT il gt

“The one who have land must cultivate on it or._hé ‘must give it to anyone who can
cultivate on it and if no one is ready to accept his land for cultivation then he

should keep his land with himself”.
2, ABnal) ALK fa 4S5 Y g o jalilh Jla dd Ly (g G

“The one who is the guardian of an orphan must invest the maal of that orphan in
a business and he should not abandon the wealth of an orphan so not to be ended

through charity”.

7) Shariah rules regarding Ma! are applicable niot-on poor ones-but on rich ones
only. For Instance only rich ones are responsible to pay Zakat, Zakat ul Fitr,

Jizziya, Nafaqa, kaffarah through maal.” Allah said in Holy Quran:

% Surah Al Nissa: 5

*! Transmitted in A/ Jamm Baeena Al Shahehain Al Bukhari Wa Muslim, Chapter 77: Al Mutafiq Aliha Min
sanad Abi Abdullah, Vol. 2, Hadith No: 1358, p. 236.

. 1358:uaall a5 236 «po <2 £ .,i‘n!.xp ot S e Al 3N 277 splosa g g il Craganalt G aaadl B oly
52 Transmitted in Sunann Al Nissai, Chapter: Zakat Maal Al Yateem, Vol. 3, p. 32.

32 i0e o3 e pigll Jla B8 skl (s AN Gles (A 0l

* Qila jaei, Muhammad Ruwas, Al Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah, (Dar

Al Nafas}, p. 20-22.

2220408 (il 1) cAay pdl g ARMY 5 guis (A 5 ualnald Al cOlibaadh oo Anll (gul g ) Seaa ) g380

.
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1830 g (e gl i (a O Sl
“Lodge them (the divorced women) where you dwell, according to your means”
53 MgTle La Yiluad A (RIS ¥ B Uity Laa (3RSD 435, dgle 0B (e g A (pa A g3 BRI

“Let the rich man spénd according to his means; and the man whose resources are
restricted, let him spend according to what Allah has given him. Allah puts no burden on

any person what He has given him”.

It can be observed from above discussion that Common Law gives the limited concept of
capital. While on the other hand Islamic Law gives the broader concept of capital. Islamic
Law not only defines capital but also provid_és certaiﬁ limitations while dealing with

maal.
2.2 SOURCES OF CAPITAL

According to sections 16-18 of Companies Ordinance 1984 of Pakistan the capital and

its division into shares are required to be stated in the memorandum. *

Share capital and loan capital such as debentures are usually sources of long term capital

of the company.*

* Surah Al Talaq: 6

** Surah Al Talaq:7

* Chowdhry, A.G., Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers), p. 68.

%7 Farrar, John H, Nigel, Furry, Brenda, Hannigan, Company Law, (London: Butterworths 1985), p. 128.
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Sources of Capital

, ) Loan Capital
Share Capital  Nominal, Authorized or Registered

— Share Capital

EE— Issueq Capital

e Un-Issued Capital

—————»  Subsucribed Capital

f——‘s Called Up Capital

Paid Up Capital

N

) Un-called Capital
I, Reserve Capital
—————m  Circulating or Floating Capital

— Working Capital

2.2.1 SHARE CAPITAL

The term 'Share capital' denotes the amount of capital raised by a company through the

issue of shares.® Only‘companies limited by shares and registered with a share capital

g

5% Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 116.
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can raise capital through the issue of shares.”* The memorandum (_)f association presented
to the registrar at the tin;e of formation of the company is required to state ‘the amount of
share capital with which the company proposes to be registered and the division thereof
into shares of a fixed amount’.* It forms the general fund of the company for use in its

business.®’ It can be classified under the following categories.
2.2.1.1 Nominal, Authorized Or Registered Share Capital

It means the sum stated‘in the memorandum of association as the capital of the company.
The sum so mentioned is the maximum amount which the company is authorized to raise
by issuing shares and stamp duty is paid on that sum. It is calléd as authorized capital.
Another name is nominal capital. ® The issued capital of the company is usually different
from the authorized capital. As the merﬁorandum is registered with the registrar, it is also

called as "Registered Capital'.  The initial amount on registration, which is set out in the

* Ibid, p. 98.

% Gullick, J.M., Ranking & Spicer’s Company Law, (London: HFL Publishers Ltd), 12™ Edition 1981, p.
88.

81 Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1% Edition 1994, Section 8.1
%2 Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & Company Publication Division), 2 Edition 1990,
p. 315; Inns of Court School of Law Company Law In Practice, (Blackstone Press Ltd.), 2™ edition 1990,
p. 41; Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (John Wiley & Sons,
1984), p. 335; Farrar, John H., Furry, Nigel, Hannigan, Brenda, Wylie, OP., Company-Law, (London:
Butterworths 1985), p. 126; Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore:
Accountancy and taxation Services Institute), p. 164; Chaudary, A.G. Company Law In Pakistan, (Karachi:
Pak Publishers Ltd.), p. 40; Jains, N.K., Corporate Laws Administration and Management, (New Dehli:
Deep & Deep Publications Pvt. Ltd.), p. 116; Jones, Frank H., The Students Guide To The Company Law,
(London: Gee and Co Publishers Ltd), p. 74; iy alhle calivee 1S 50 S (aigaS o1 ga) 3an) piia (Ala BN ga
232 c0m o(m g SRS gaal 1 S) (3 el o lad (5T ppad Ay (el S

% Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1* Edition 1994, p. Section
8.1; Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 164; Jones, Frank H., The Students Guide To The Company Law, (London: Gee and
Co Publishers Ltd), p. 74. ) . - )

® Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Lid.), p. 116.
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memorandum can be increased or reduced.® This initial amount is considered to be
sufficient for the activities of the company.® It is customary for companies to confine
their 1nitial regis;tration of capital to an amount which is calculated to be adequate for
their immediate and early future requirements.” Authorized capital is shown in the
balance sheet of a company as statistical information.®® For Example: - A company may
have a registered or authorized or nominal capital of Rs.100, 000 divideci into 10,000
shares of Rs.10 each.” Once all Rs.100, 000 shares have been issued, the capital must

first be increased before the company can issue any more shares,”

The requirement that the authorized share capital shall be divided into shares of a fixed
amount means that every share must have a I-iomina'i value. This is §igniﬁcant since it
fixes the minimum value of the consideration in money or mpney’s worth which a
éompany must be entitléd to receive under the terms .of allotment of its shares. For this
reason the nominal value is also referred as ‘par value’. In Latin par means ‘equal’. The
allotment of shares ‘at par’ means that the consideration has been fixed at an amount
equal to the nominal value of the shares. The shares may also be allotted ‘at a premium’.

A company generally may not allot shares at a discount, i.e. for a consideration of lesser

® Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10"
Edition 1996, p. 116.

% Reeday, T.G., The Law Relating To Banking, (London: Butterworths), 5™ Edition 1985, p. 126.

%7 Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p.
74.

% Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 164.

® Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1¥ Edition 1994, Section 8.1.
" Reeday, T.G., The Law Relating To Banking, (London: Butterworths), 5™ Edition 1985, p. 127.
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value than the nominal value of the shares. A company may allot them on terms that all

or part of the consideration is to be received by the company at a later date.”
2.2.1.2 Issued Capital ’

A company is not in need to issue all the nominal or authorized shares to the public for
subscription before it commences business, a part of the authorized capit’al which the
company needs for the time may be issued for the subscription. This is known as the
Issued Capital.” For Example: - if a company has a capital of Rs.100, 000 divide into
10,000 shares of Rs.10 each. If out of the authorized capital the company decides fo issue
5,000 shares of Rs.10 each to the public, then the issued‘capital will be Rs.50, 000.” The
remaming shares may be issued at any time by the directors either specifically or

generally to make the allotment.™
Issued Capital = Shares offered by the company to the public for subscription ™
2.2.1.3 Un-issued Capital

It is that type of capital which is authorized but not yet issued.” So the balance of
nominal capital remaining to be issued is called Un-issued capital.” The difference

between the issued and authorized capital is called as Un-issued Capital.™

' Gullick, J.M., Ranking & Spicer’s Company Law, (London: HFL Publishers Ltd), 12™ Edition 1981, p.
88.

7 Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & Company Publication Division), 2* Edition 1990,
p- 315; Inns of Court School of Law Company Law In Practice, (Blackstone Press Ltd.), 2™ edition 1990,
p. 41; Delaney, Patrick R., Gleim, [rvin N., CPA Examination Review Business Law, (John Wiley & Sons,
1984), p. 335; Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1% Edition 1994,
Section 8.1; Gullick, J.M., Ranking & Spicer’s Company Law, (London: HFL Publishers Ltd}, 12" Edition
1981, p. 88; Chaudary, A.G. Company Law In Pakistan, (Karachi: Pak Publishers Ltd.}), p. 40.

7 Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1* Edition 1994, Section 8.1.
™ Reeday, T.G., The Law Relating To Banking, (London: Butterworths), 5™ Edition 1985, p. 127.

7 Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 164. .
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2.2.1.4 Subscribed Capital

The part of the issued capital which the public has subscribed for in cash or agrees to take
is known as subscribed capital of the company.” Thus in a company where shares are
fully paid up, the 'subscribed 'capital' would be eciuafl to the ‘Issuéd Capital'.* For
Example: -In the above quoted example, if the public subscribes for 4,000 shares of
Rs.10 each, out of the issue of 5,000 shares then the subscribed capital will be Rs. 40,

000.
Subscribed Capital = value of shares subscribed and allotted — value
Of shares forfeited. *'

2.2.1.5 Called Up Capital

Some of the companies do not insist on the full payment of their shares at the time of
cither calling for applications or allotment, but only collect some portion of the total face
value of the share capital. * Therefore the amount of the subscribed capital which has

been actually called up by the company i.e. required to be paid in accordance with the

% Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (John Wiley & Sons,
1984), p. 335; Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co
Publishers Ltd), p. 74.
77 Jains, N.K., Corporate Laws Admlmstratlon and Management (New Dehli: Deep & Deep Pubhcatmns
Pyt Lid.), p. 117. .
" Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1% Edition 1994, Sectio 8.1.
" Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & Company Publication Division), 2™ Edition 1990,
p. 31; Jones, Frank H., The Students Guide To The Company Law, (London; Gee and Co Publishers Ltd),
p. 74.
% Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pyt. Ltd.), p. 116.

*! Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 164.
¥2 Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 164.
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terms of issue representé the called up capital of the company.® Usually the total amount
due on the subscribed shares is not demanded by the company at a time, but it is called up
in three or four installments payable on application, allotment, first call, final call, etc.*
For Example: - In the above example the company has called only Rs. 8 on each share
subscribed, then the called up capital of the company will be 4, 000 x Rs. 8 = Rs. 32,

000.
2.2.1.6 Paid Up Capital

This is the amount of called up capital which has actually been paid up by the
shareholders to the company * but it is not so, the called up capital is divided into paid-up
capital and unpaid capital. ¥ The paid up capital will be less than the called up capital, if
some of the shareholders fail to pay the calls made upon their shares. The difference

between the paid up capital and called up capital is known as Calls In Arrears.® If the

¥ Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & Company Publication Division), 2™ Edition 1990,
p. 315; Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing),
10™ Edition 1996, p. 116; Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1*
Edition 1994, Section 8.1; Gullick, J.M., Ranking & Spicer’s Company Law, (London: HFL Publishers
Ltd), 12" Edition 1981, p. 89; Jones, Frank H., The Students Guide To The Company Law, (London: Gee
and Co Publishers Ltd), p. 74.

%Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 116-117.

55 Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1* Edition 1994, Section 8.1.

86 Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1% Edition 1994, Section 8.1;
Saced, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 164; Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.); p.
40; N.K Jains, Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 117; Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co
Publishers Ltd}, p. 7?4; olads (57 jpai dlp o el S cilly Allabe calices IS Joind S g gpipal ) gt daal oiie ilke LY ga
-33-32 coa (omig SIS g 1) S) <3 ppad

¥ Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p. 74.

5% Baig, Lugman, Mercantile Law, (Karachi: Ghanzanfar Academy Pakistan), 1* Edition 1994, Section 8.1.
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reference to a company’s capital is made in its busiriess letters or order forms, the

reference must be to its paid up capital.*

2.2.1.7 Uncalled Capitél It is the total amount not called up on shares issued. In case of
uncalled capital, the shareholders continue to be liable to pay for their balance amount as
and when called.” For Example: - In the above quoted example the balance of Rs. 2 per

share is termed Uncalled Capital.
2.2.1.8 Reserve Capital

That part of the uncalled capital ofa company, .'which .it has decided by 's‘;pecial resolution,
shall not be called up except in the event of a company being wound up, and is called the
reserve capital.” Sometimes the company may feel that it does not require the entire
amount of subscribed capital, and instead of calling up the whole amount of these shares,
some part should be kept in reserve for meeting contingencies arising at the time of
winding up.” Reserved capital cannot be turned into ordinary capital without leave of the

court, and it cannot be dealt with or charged by the creditors. *

¥ Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10"
Edition 1996, p. 116.

* Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & Company Publication Division), 2 Edition 1990,
p. 315; Inns of Court School of Law Company Law In Practice, (Blackstone Press Ltd.), 2™ Edition 1990,
p. 41; Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep
Publications Pvt. Ltd.), p. 117.

! Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & Company Publication Division), 2% Edition 1990,
p. 315; Reeday, T.G., The Law Relating To Banking, (London: Butterworths), 5™ Edition 1985, p. 127,
Gullick, J.M., Ranking & Spicer’s Company Law, (London: HFL Publishers Ltd), 12™ Edition 1981, p 89;
Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 165; Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p.
43; Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 117.

"Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 117.

% Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 43.
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The members together provide the company with its share capital. The money or assets
so contributed become the property of the company. If the company does well, it will
have assets worth more than the nominal valug of its issued share capital. If it does ﬂot

well the sum total of the assets may be less.™
2.2.1.9 Circulating or Floating Capital

The circulating capital is a part of subscribed capital which is circulated in business in the
form of using goods or other assets such as book debts, bill receivables, cash, bank

balance, etc.”
2.2.1.10 Working Capital

Just as there are Floatinig or Current Assets of a company, there are also corresponding
liabilities of this nature, viz bills payable, expenses payable, etc. these are called floating
or current liabilities. Wbrking capital is represented by the excess of current assets over

current liabilities.*
2.2.2 LOAN CAPITAL

Loan capital comprises debentures and other long-term loans to a business.” Money
raised by the debentures is not strictly speaking capital, although it is often an alternative
way of raising money needed for carrying on the company’s business ‘instead of issuing

further shares. A debenture is distinguished from share capital in that it is a loan to the

** Inns of Court School of Law Company Law In Practice, (Blackstone Press Ltd.), 2" Edition 1990, p. 41.
% Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 117, ‘

* Tbid

7 Corporate and Business Law, Recommended Study Text for F4 of Association of Chartered Certified
Accountants (ACCA), (United Kingdom: BPP Learning Media Ltd.), p. 258.
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company. It is often secured by either a charge on a specific asset or assets, or a floating
charge on all the assets, or a combination of both. It carries no voting rights or any share
of control. The interest charge must be met whether profits are made or not and may

therefore be paid out of capital unlike the dividends on shares.*
2.3 SOURCES OF FINANCING OF THE COMPANY

One of the major reasons that the promoters select the corporate form of business is the
variety of funding sources available to business that'incorpofate. The initial funds and
property may come directly from the promoters or it may come from many diverse types
of investors. An important source of ﬁnancing is the sale of corporate securities in the
form of shares, debentures, bonds and long term notes. Other sources of funding are also
prevalent. Short term bank loans may provide at least part of the operating capital of the
corporation. * Equity financing is preferable to ;he conﬂi_ct of interest which exists in case
of debt financing situation and the principles" of risk sharing and cooperation through
equity financing are promoted now a days.'® On the practical level equity financing
being participatory in nature is more equitable as a source for long term investment

funding rather than reliance on debt financing as risks are shared in equity financing.'®

There are two types of corporate securities which are as follow.

% Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publlshmg) 10®
Edition 1996, p. 116.

% Barnes, A. James, Dworkin, Rerry Morehead, Richards, Eric L., Law For Business, (Irwin McGraw
Hill), 7™ Edition, p. 504.

1% Rodney Wilson, Edited by: M.A Manan, “The Role of Eqmty, Participation In Financing Economic
Development”, Financing Development In Islam, Jedda: Islamic Research and Training Institute Islamic
Development Bank.

% Mohammad Anas Zarqa, Edited by, M.A Manan, “Shariah compatible Shares: A Suggested Formula
and Rationale”, Financing Development In Islam, Jedda: Islamic Research and Training Institute Islamic
Development Bank.
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8 ' . . ’

1) Equity Securities
1. Common Stock and Preferred stock
ii. Derivati\}es
2) Debt Securities
i.  Short Term Loans
a) Unsecured or Secured Notes
ii. Long term Loans
a) U‘nsecu:red ( Debentures)“

‘ b) Secured (Bonds)

Source of financing of the company

v
Equity Securities Debt Securities

— —  w» Common Stock and
! Preferred Stock

|
:; . . * Short- ferm Loan . Long-term
L—-————» Derivatives Laon
Secured Unsecured
Notes Notes

|
.¢

Bonds (secured) Debentures (unsecured)
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2.4 SHARIKA- TUL- MUSAHAMA (A adbusall 45 1)
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Sharikak ful Musahama is the contract on maal with an intention to get profit on shares
which are equal in value and are transferable and shareholders have limited liability
means each shareholder is liable only to the extent of his shares and the members of such
Sharikah should not be less than five and these shareholders are independent owners of

their shares and board of directors are given authority to run the affairs of the business.

Sharikah tul Musahama is known as Joint Stbck Cbﬁpmy. According to majority of
Muslim Jurists Sharikah tul Musahama is permissible provided that it is not involved in
riba or interest which is strictly prohibited in Shariah. Rules and tegulations of Sharikah
Tul Inan only or Sharikah Tul Inan and Mudarabah are applicable. If members of board
of directors are also the members of company and getting share in the prc.yﬁt being the
member then it is Sharikah Tul Inan and Mudarabah and if the members of board of
directors are getting only remuneration of their services and are not the members then it

103

is Sharikah Tul Inan only and not Mudarabah.

192 [zatul Khiyyat, Abdul Aziz, Al Sharikat Fii Al Shariah Al Islamia Wa Al Qanoon Al Wadi, (Beroot:
Muasisa Tur Rislaha), 4" Edition 1994, p. §7.
Al Al o (Al ) s’ 1159 1) (2 ¥ AN g Apalaa ng i) (8 il Hl) L) @0 Gy all e 4088
. . 87-86 «ua #1994
193 1zatu] Khiyyat, Abdul Aziz, Izatul Khiyyat, 41 Sharikat Fii Al Shariah Al Islamia Wa Al Qanoon Al
Wadi, (Beroot: Muasisa Tur Rislaha), 4™ Edition 1994, p. 208; Haddad, Ahmad Bin Abdul Aziz, “4/
Ashuum Wa Al Sanadaat Tasawr Wa Ahkam”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat),
Vol. 3, p. 10-11.
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2.4.1 SOURCES OF FINANCING OF SHARIKAH- TUL- MUSAHAMA
(Aot lunall 45 ;)

Sharikah tul Musahama issued three types of securities in order to raise its capital. These

are as follow: . : ; Lo
1) Shares (agl)
2) Bonds or Debentures (<)
3) Founders' shares (sl um). to4

Sharikat ul Musahama does not issue derivatives as they are prohibited in Islam. Islamic
law used the same term for bonds and debentures that is Sanadat. So Sharikah tul
Musahama issues only three types of securities in order to raise the capital of the

company but according to Common Law the company issued five types of securities for

the financing of the company.

Founders” shares are those types of shares which are issued to the persons like promoters,
underwriters and directors who contributed a lot to the establishment of company in
recognition of their services. Therefore they can be considered as gift. According to

Muslim Scholars issuance of Founders’ shares is permissible but selling of these shares is

dad ) dadalt (Al Aaca'pe 1y p) ‘,m,n u_,m_,c\.,duwwwuu,..n dall @e Gyl we g0

‘(uu sl g Adlall 30 () _y...l ke plSal g ) gead Glind) g gl cHaadl G50 a6 G daal 4583 €208 00 1994

A1-10 o oS3 alaadl

104 Shareef, Muhammad Abdul Ghaffar, “Ahkam Al Suuk Al Maalia”, (Majalah Al Shariah Wa Al Dirasat
Al Islamia). Vol. 18, May 1994, p. 208.

09 21994 pilac 330 aldll 33l ¢(Apadluayt il g Aay plh Ala ) Al (3 gl plSal sy il JUiRN 38 dane 50380,
.208
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allowed only if they are in actual possession of the person before getting any profit on

these shares. Holy Prophet said:
105"&_“9 u“:d La bﬁ \JH
“And do not sell a thing which is not in your possession”.

There is no Zakat on founders’ shares because of deéfective ownership as they are not possessed
by the persons to whom these shares have been issued. '* These shares have no par value and
these shares do not represént a part of capital. The holders of these shares have no right to say

anything regarding the management of the affairs of the company.'"’

I will discuss shares and debentures in the following chapters. Before that I would like to

give historical background about the emergence of shares and debentures.

2.5 HISTORY OF EMERGENCE OF SHARES & DEBENTURES

Shares and debentures I}ave been in existence s~ince a l'oillg time. Companies are generallly
in need of a hug-e capital which cannot be acquired unless the companies issued shares
and debentures as secuﬁties so that they can meet their requirement of a huge capital.

Shares and debentures existed initially not in their present form. The exact history of

'% Transmitted in Tirmizi in his Sunann, Kitab: Al Biyuu Un Rasool (s3wd) 3 33uall 4c) | Chapter: Maa Jaa
Fii Karahiya Bae Maa Laeesa Indak, Vol. 5, Hadith No: 1153, p. 9.
9 (a5 s dlaie ule as LS (A lale ol ((adkadl g Ball Ade) pn) OF Bl 1S Al (B (g 5a i Aa i
L1153 Syaali b
106 Shareef, Muhammad Abdul Ghaffar, “Ahkam Al Suuk Al Maalia”, (Majalah Al Shariah Wa Al Dirasat
Al Islamia). Vol. 18, May 1994, p. 227-228.

02 1994 gins pi6 Ha 2t ((Rpdleah Sleal j2 g g 2l e YTl (§ gl plSad iy bl LY 30 2ana ) 9383
. .228 227

17 Daghi, Ali Muhayudin Al Qura, Bahoos Fii Al Igtissad Al Islami, (Beroot: Daar Al Bashair Al Islami),

1* Edition 2002., p. 218. . )
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emergence of shares and debentures cannot be traced back but there are certain evidences
which give us a hint about the history of emergence of shares and debentures. For
Example history tells us that stoék market for (Izlommoldities (ahat Ld;m) existed before
the emergence of stock market for negotiable instruments (:\-JJ‘-‘Fl!‘ 3199 4w 99) and for
securities (At (3l L‘JJ-') For the first time trading with negotiable instruments
appeared in 3" century in France. In' order to organize this properly the emperor of

France Fellable Ashkar (443} wuld) introduced mediation in currency exchange.

In 1599 East India Company was established in India which floated its shares for trading
purposes in the market. Later on it started dealing with letter of credit (&N <ihai) and
afterwards it started dealing with securities in 16“‘ centﬁ;'y when the governments started
taking debts fror.n people and issued debentures as a security for a debt. The very first
step towards the trading of debentures was the issuance of resolution by William III in
1693 regarding trading with debentures. It is permitted in this resolution that the

debentureholder can abandon his right for anyone who is not in a position to purchase it.

So in this way trading with negotiable instruments and with securities continued till the
establishment of stock markets for securities. History tells us that French stock market
was dealing with securities and with negotiable instruments in 1764 at the same time.

Later on separate and distinct market for trading with securities was established.

Shares and debentures in their present form emerged with the emergence of joint stock

companies (daaluadl Cils y&1), 108

‘% Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al Mukhtalita”, (Muatamir Aswaaq Al Aooraq
Al Maalia Wa Al Boorasat), Vol. 4, P, 33-34.
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Reason of Issuance of shares & Debentures:

The sole reason of issuance of shares and debentures is that the big investors want to take
up big ventures but they do not have a huge capital. So the solution to the probiem is the
division of the capital of the company into shares. When the company is in need of more

.

capital it ventures into the issuance of debentures.'®

" 34-33000 o A Alaall (e gall 3 L0 315001 (31 geal palie ) ARUSAY agll) Johth pSa A clpan Bl 3 80
Ibid, p 35.
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CHAPTER NO 3
EQUITY SECURITIES: SHARES

COMPARATIVE ANALYSIS

3.1 MEANING AND NATURE OF SHARES

3.1.1 IN COMMON LAW '- B

Section 2(35) of the Companies Ordinance 1984 defines the term ‘share' in the

following words,

"Share" means share in the share capital of a company", '

It also includes stock except where a distinction between stock and shares is expressed or

implied." !

The above quoted definition of a share does not help .ys' to ascertain the legal nature of a
share. In order to ascertain the legal nature of a share another section of the Companies
Ordinance 1984 must be taken into consideration.'"” Section 89 of the Companies

Ordinance 1984 provides that,

" Shaheen, Nazir Ahmad, Practical Approach to Companies Ordinance 1984, (Islamabad Ah
Publications), p. 12.

U1 Chowdhry, A.G., Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers), p. 80.

"2 Nath, Surendra, Sharehofders nghts and Protection Under Company Law, (New Delhi: Deep & Deep
Publications), p. 29.
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"The shdres or other interests of any member in a company shall be
moveable property, transferable in the manner provided by the articles of

the company”.'”

The literal interpretation of the definition of share provided in section '2(35) of the
Companies Ordinance 1984 provided that the holder of a share would become the holder
of a share in the share-capital of a company. This interpretation is not very sound due to
the concept of legal personality of the company. This interpretaﬁon might be correct in
earlier period when it was considered that th,é share Was an interest in an undivided
portion of the C(;mpany’s assets. The evolution of the concept of legal personality of a
company made it difficult to accept such an interpretation. The question arose that how
could the property be owned by two persons---the company and the shareholders? The
problem was resolved when the distinction was drawn between the legal élnd equitable
interest in the property. Equitable ownership is vested with the shareholders and legal

ownership is vested with the company.'"

There was a time when share was regarded as "goods"."* According to section 7 of Sales
of Goods Act 1930, "goods" mean every kind of moveable property other than actionable
claims and money; including stock, shares, growing crops, grass.'® According to section

19 of Sales of Goods Act, property in the goods sold passes when it is intended to pass.'”

' Shaheen, Nazir Ahmad, Practical Approach to Companies Ordinance 1984, (Islamabad; Ali
Publications), p. 190.

"% Nath, Surendra, Shareholders' Rights and Protection Under Company Law, (New Delhi: Deep & Deep
Publications), p. 29-30.

Hs Singh, Avtar, Company law, (Lahore: Irfan Law House), 2" Edition, p. 176. )

!¢ Amin, Qazi Awais, Business Law, (Lahore; Azeem Academy Publishers), 11" Edition, p. 179.

"7 Manan, M.A., Pollok & Mulla, The Sales of Goods Act (III OF 1930), 8% Edition, (Lahore: PLD
Publishers), p. 133. ' '

¢

49



"Shares" are specific goods and according to Sales of Goods Act the owne;ship in
specific goods passes when the contract is made. Thus the purchaser of a share becomes
the owner of the propetty in the shares when.'he coﬁtrécts to buy them. The inevitable
implication of these provisions is that the company cannot deprive him of his ownership
by refusing to register him as a shareholder unless there is a genuine reason to do so. But
even then the shares are not the goods in the ordinary sense of the word."* It was decided

in the case of Vadilal Sarabhai vs. Manekji Pestonji Bharucha ' that:

"Shares are a peculiar kind of moveable property which cannot pass from
hand to hand like bales of cotton. The property in these shares belonged to’
the registered shareholders and could not be transferred to another except

accordiné to the articles of the company".
Moveable property of a man is of two kinds:

1} Chose-in-possession---it means a property which can be taken into physical
possession.

2) Chose-in-action---it means a property which cannot be taken into possession
immediately but a person has a right to it which can be legally enforced through a

court of law. This right is generally evidenced by a document, for example a
railway receipt. '*°

' Singh, Avtar, Company law, (Lahore: Irfan Law House), 2™ Edition, p. 177.
"7 AIR 1932 Bom at 432.
2% Singh, Avtar, Company law, (Lahore: Irfan Law House), 2™ Edition, p. 176.
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Today it is generally stated that an issued share is a chose in action--;a species of
intangible property'* and a share certificate is an evidence of it.'? A chose in action
implies the existence of some person entitled to the rights, which are rights in action as
distinct from rights in possession, and, until the share is issued, no such person .exist..""3
Actually it is an attempt to equate shares with rig'ht§ under a contract as it can be
observed that the memorandum and article of association constitute a contract to some
extent between the company and its members and these documents defined the rights
conferred by the shares directly or indirectly. But it is crystal clear that a share is

something more than a mere contractual right in personam.'

The issued share does not confer any direct entitlement to or interest in the assets of the
company. It is an interest in the company and not its assets.'” Since a company is an
incorporated association, the share is an interest in the association because by subscribing
for it or purchasing it, the shar_éholder has become a rr;ember of an éésociation. 1% The

classic statement of the characteristics of a share was made by Farwell J. in Borland’s

Trustee V. Steel Bros. & Co. Lid"”

'*! Farrar, John H., Furry, Nigel, Hannigan, Brenda, Wylie, O.P., Company Law, (London: Butterworths
1985), p. 134; Davnes Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 615;
Gullick, J.M., Ranking & Spicer’s Company Law, (London: HFL Publishers Ltd), 12" Edition 1981, p.
151; Gower, L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London:
Sweet & Maxwell Ltd ), " Edltlon 1992, p. 358; Gower, L.B.C., Cronin, J.B., Easson, A.J., Gower's
Prmmples Of Modern Company Law, (London: Stevens & Sons), 4" Edmon p. 398

2 Singh, Avtar, Company ldw, (Lahore: Irfan Law House), 2™ Edition 1990, p.176.
123 Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & Company Publication Division), p. 316.
12 Gower, L.B.C., Cronin, 1.B., Easson, A.J., Gower's Principles Of Modern Company Law, (London:
Stevens & Sons), 4™ Edition, p. 398.
2% Gullick, J.M., Ranking & Spicer’s Company Law, 12™ Edition 1981, (London: HFL Publishers Ltd), p.
151.
"¢ Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985}, p. 134.
2711901) 1 Ch. 279, 288.
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“A share is the interest of a shareholder in the company measured by a
sum of money, for the purpose of liability in the first place, and of interest
in the second, but also consisting of a series of mutual covenants entered
into by all the shareholders inter se in accordance with. The contract
contained in the articles of association is one of the original incidents of a
share. A share is not a sum of money... but is an interest measured by a
sum of money and made up of variou_é rights éontained in the contract

including the right to a sum of money of a more or less amount. *'?*

The statement made by"Farwell J. in Borland’s Trustee V. Steel Bros. & Co., Ltd about

the nature of shares indicated that shares are a means of indicating three things:

i.  The shareholders’ financial stake in the company. It includes the
shareholders’ liability to contribute funds to the company and also right of

shareholder to income receipts form the company;

128 1 eigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3™ Edition, p. 277; Davies, Paul, Principles of Modern Company Law, (Sweet &
Maxwell Ltd 2003), p. 615; Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London:
Butterworths 1985), p. 134; Keenan, Denis, Smith & Keenan's Company Law for Students, 1996, (Great
Britain: Pitman Publishing), 10® Edition, p. 117, Jains, N.K., Corporate Laws Administration and
Management, (New Dehli: Deep & Deep Publications Pvt. Ltd.), p. 95-96; Gullick, J.M., Ranking &
Spicer’s Company Law, (London: HFL Publishers Ltd), 12" Edition 1981, p. 151; Dasgupta, S.K.,
~ Mercantile Law, (Calcutta: Capar & Company Publication Division), 2™ Edition 1990, p. 316; Gower,
L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London: Sweet &
Maxwell Ltd.), 5% Edition 1992, p. 358-359; Singh, Avtar, Company law, (Lahore: Irfan Law House), 2n
Edition, p. 178; Nath, Surendra, Shareholders' Rights and Protection under company Law, (New Dehli:
Deep & Deep Publications), p 30; Shukla, M.C., A Manual of Mercantile Law, (New Dethi: 8. Chand &
Company Ltd.), 13" Edition, p. 459; Gower, L.B.C., Cronin, J.B., Easson, A.J., Gower's Principles Of
Modern Company Law, (London: Stevens & Sons), 4’1' Edition, p. 398-399; Fundamentals of Etlrics
Corporate Governance and Business Law, Recommended Study text for C05 of Certified Institute of
Management Accountants (CIMA), (United Kingdom: BPP Professional Education Publishers), p. 328;
Corporate and Business Law, Recommended Study Text for F4 of Association of Chartered Certified
Accountants{ ACCA), (United Kingdom: BPP Learning Media Ltd.), p. 257.
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ii.  Their interest in the company as an association. It includes rights of
shareholders as‘ me'rnbérs, especiallyl votiné ;'ights and otiler rights
conferred by statute and the company’s constitution; and

iii.  Their rights as (;wners of a species of property which is able to be bought,
sold, charged, ectc, and in which there can be both legal and equitable
interest.'”

Farwell I’s definition mentions that the interest of a shareholder is measured by a sum of

money."® A share is not a sum of money but it is an interest measured by a sum of money

and made up various rights contained in the‘-contrg.ct-. 1A share is an expression of
proprietary relati‘onship‘between. a shareholder .and thé c;)mpany.‘“ Thé sum of money is

the price attached to a share. Once a person has advanced the full purchase price for a

;:ompany share that person’s liability to contribute capital to the company ceases. The

extent of a shareholder’s interest is measured by the number and class of shares

purchased.'”

The above quoted definition laid stress on the contractual nature of the shareholder’s
rights and on the fact that the shareholder has an interest in the company. This theory
stipulates that the contract constituted by the articles of association defines the nature of

the rights. These rights are not purely personal rights but instead confer some sort of

12 Sealy, Len, Worthington, Sarah, Cases and Materials In Company Law, 8" Edition, p. 426.

"% Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 616-617; Gower,
L.B.C., Prentice, D.D., Pettet, B.G., Gower's. Principles of Modern Company Law, (London; Sweet &
Maxwell Ltd.), 5% Edition 1992, p- 359.

! Mahmood, Mian Arshad, The Company Law, (Lahore: Mian Asad Hakim), p. 94; Sheikh, Irfan Ahmad,
Company Law in Pakistan, (Lahore: Mian Asad Hakim), p, 193; Rustomji, Kaikhosru J., revised by K.M.L.
Nigam, Company Law, (Allahabad: The University Book Agency), 3" Edition, p. 424.

132 Rustomji, Kaikhosru J., revised by K.M.L. Nigam, Company Law, (Allahabad: The University Book
Agency), 3 Edition, p. 425.

'*3 Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), p. 91



proprietary interest in the company though not in the property of the company.”* The
company itself is treated not only merely as a person, the subject of rights and duties, but
also as a res, the object of rights and duties. It is the fact that the shareholder has ﬁghts_ in
the company as well as against it, which in leéal the’orj distinguishes -the member from
the debenture holder whose rights are also defined by contract but are rights against the
company and if the debenture is secured, in its property, but never in the company

itself. '

It is well established that shares are simply the bundles of intangible rights against the
company which had issued them. ** A share is a right to receive a certain proportion of
the profits made by a company while it is a going concern and of the capital when it is
wound up."”’ A share in a company is one of the units into which the total capital of the

company is divided."® The capital of the compé.ny is divided into a nuxhber of individual

units of a fixed amount. These units are called as 'share’. A share is a unit by which a

% Gower, L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London:

Sweet & Maxwell Ltd.), 5™ Edition 1992, p. 359; Davies, Paul, Principles of Modern Company Law,
(Sweet & Maxwell Ltd 2003), p. 616-617.
" Gower, L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London:
Sweet & Maxwel] Ltd.), 5T Edition 1992, p. 359.
136 Singh, Avtar, Company law, (Lahore: Irfan Law House), 2™ Edition, p. 178; Rustomjl Kaikhosru_J.,
revised by K.M.L. Nigam, Company Law, {Allahabad: The University Book Agency), 3" Edition, p. 424.
"TChaudary, A.G., Company Law In Pakistan, (Karachi; Pak Publishers Ltd.), p. 48; Choudhary, AM., A
Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 55; Chowdhry, A.G., Mercantile
Law in Pakistan, (Lahore: Khyber Law Publishers), p 80.
"% Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 165; Jains, N.K., Corporate Laws Administration and. Management, (New Dehli:
Deep & Deep Publications Pvt. Ltd.), p. 95; Jones, Frank H., The Students Guide To The Company Law,
(London: Gee and Co Publishers Ltd), p. 97; Elgari Bin Eid, Muhammad A., Towards an Islamic Stock
Market, Journal of Objective Studies, Vol. 3, No. 2, July 1991, p. 26; Dr. Elgari Bin Eid, Muhammad,
“Stock Exchange Transactions: Shariah Viewpoints”, Encyclopedla of Islamic Banking and Insurance,
{London: Institute of Islamic Bankmg and Insurance), p. 166; < Cabuy lIS Jiloce 48 3300 < Oposan Hhh
253 08 St ez gAY cope (g,
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member's interest in and liability is measured."” It is incorporcal property in its nature
and it merely consists of a bundle of rights and obligations." For Example: If the capital
of the company is Rs. 10,000 and it is divided into 1,000 units of Rs. 10 each, each unit

of Rs. 10 shall be called a share of the company.'"

A share is a fractional part of the capital of the company which forms the basis of
ownership of certain rights and interests of a su?bscriber m the company.'** Each share in a
company having.a share capital shall be distinguished by its appropriate number.'* Each
share usually entitles the holder to one vote and to a share of the profits in the form of
dividends, when declared, and to participate in the distribution of capital upon dissolution

of the corporation, "

Shares are personal estate and not real estate. They are, therefore, in the same category as
money or goods." A share is a definite portion of the share capital of the company. An
experienced company lawyer, Lord Wrenbury described in the case of Bradbury V.

I

English Sewing Cotton Co. Ltd, share as follows:

% Gullick, J.M., Ranking & Spicer’s Company Law, (London: HFL Publishers Ltd), 12 Edition 1981, p.
151; Dr. Elgari Bin Eid, Muhammad, “Stock Exchange Transactions: Shariah Viewpoints”, Encyclopedia
of Islamlc Banking and Insurance, (London: Institute of Islamic Banking and Insurance}, p. 166.
4% Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & Company Publication Division), 2™ Edition 1990,
p. 316.
”] Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 95.
2 Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 95.
'3 Dasgupta, S.K., Mercantile Law, (Calcutta Capar & Company Publication Dmsnon) 2" Edition 1990
p. 316. ¢
¥ Anderson, Ronald A, Fox Ivan, Twomey, David P., Busmess Law, (Cmcumatl South-Western
Publlshmg Co.), 11® Edmon p. 653.
’ Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10t
Edmon 1996, p. 190.
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“...A share is, therefore, a fractional part of the capital. It confers upon the
holder a certaih right to a proportionate part of the assets of the
corporation, whether by way of dividend or of distribution of assets in
winding up. It forms, however, a separate right of property. The capital is
the property of the corporation. The share, although it is a fraction of the
capital, is the property of the corporators. The aggregate of all the

fractions if collected in two or thre¢ hands does not constitute the

corporators the owners of the capital---that remains the property of the
corporation. But nevertheless, the share is a property in a fractional part of

the capital...”*

It can be concluded that shares are reéognized in law, as well as in fact, as objects of
property which are bought, sold, mortgaged and bequeathed. They are indeed the typical
items of property of the modern commercial era and particularly suited to its demands

because of their exceptional liquidity.'"’

3.1.2 DEFINITION OF SAHAM (s4) IN ISLAMIC LAW

' JMSJL_H-;‘Y\QAﬁ@ﬁJ%Jhuhﬁ?‘JQjQAJ#SJG:uh‘;,kvd.\gm“’i -:mr‘.u

19 & g gl B Al duaall g slghil aic

1% Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 134,
"7 Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 617-618; Gower,
L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London: Sweet &
Maxwell Ltd.), 5™ Edition 1992, p. 360. '
"8 Khaslan, Saad Bin Tarki, “Al Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Acoraq. Al
Maalia Wa Al Boorasat), Vol. 3, P. 4. : :

A ua GREN slaall ((Chaa i alt g AL 310 (B gud saia) o3 pliaall 93 500 pge (BN S 5T i e 9352
%% Qila jaei, Muhammad Ruwas, Al Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah, (Dar
Al Nafas), p. 20-22.
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Literally it implies many things. Mostly it implies two things: firstly the change of colour
and secondly a share, portion, & part or a lot; fate or destiny and according to Islamic

jurists (scholars) it is a distinct part or portion of a joint property.
The word Sahamm (H-u3 is used in the Holy Quran by Allah Almighty as He said:
15001 gt el Cya ASE aa L
"Then he (agreed to) cast lots, and he was among the losers"

okl Jolastt ALiS o (A 3anl AL e Al 4 gluda ckﬂ‘dbuabqima‘ﬁdcﬂj&a fadhal

191 Lty b 1 gl g3 S8 b cppabiaalt (3 gha ST g oyl
It is a document which represents a share in the capital of the company, of equal value,
not further divisible, transferable through any commercial manner or way and it

represents rights of shareholders in the company who contribute to the capital of the

’ ‘5

Share is defined in economics and in commercial law as an instrument or a document

through which rights of the shareholders are to be established.

. 56 ,uﬂ,(uﬂumjd) chag pdl g AZRY #ﬁqsiﬂu\m‘éﬂaui ;@hﬁ il g dadea ) gila
% Surah Al Saffat: 141. :
1! Khaslan, Saad Bin Tarki, “A! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 4.

A oo GIED Slaall ((la et g ALl (30 Bl jatia) 3o sBaall g8 el aput (RN S 5 O e 9383
"*Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al Mukhtalita”, (Muatamir Aswaaq Al Aoorag Al
Maalia Wa Al Boorasat), Vol. 4, P. 33-34,
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A share is a component or portion or part of the capital of the joint stock company which
gives its holder right in the profits earned by_‘ the cqnipany and on the distribution of

which general meeting agrees to the sharcholders.

0da Ll A dusal g 4dlgiene 1aasd 3930 Cha §saha phlueall 3o iag dadlosa 48 )0 S al ) G £ 50

154 Lgd bl J‘ hﬂ‘

It is a portion or part of the capital of the joint stock company which represents the
liability of the shareholder to the extent of his share and his share in the profit and loss of

the company.

The above quoted definitions regarding shares. given by-different Muslim scholars show
that there is no difference between Common Law and Islamic Law as far as the nature

and meaning of shares is concerned.

13 Haitti, Abdul Razaaq Raheem Jaddi, 4/ Masaarif Al Islamia Beena Al Nazaria Wa Al Tatbeeq, (Urdan-
Oman: Dar Usamma Linashar), 1* Edition 1998, p. 338; Azami, Muhammad Mehroos Al Madarras, “A/
Aswaaq al Maalia (Boorasat) Min Al Manzoor Al Shari Wa Al Qanooni”, (Muatamir Aswaaq Al Aooraq
Al Maalia Wa Al Boorasat), Vol. 3, P. 25; Mehdi, Nazeeh Muhammad Al Saadlq, “Al Awrrag Al Maalia Al
Mutadawilla Fii Al Aswaaq Wa Al Boorsat “Al Ashuum”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat), Vol. 1, P. 4.
A Aadalt (ool Aabaad 3 ses 050 1) o el g Ay Rl gy Aot i luaall gl 22 pga g (BN 4 i
A gl g e SSRial ¢pa (S ) sdl) Rt (3 gud)  ABSY) o phall g joa daas 54363 1338 90 51998
o A ghaialt AL A0 3 _,Jw cgipall Bl Saaa 4335 5553 €280 (T alpall (olea gl g Alalt (3100 (31 el
4o o J g1 Alpalt (bua g gl o Bplall (316N (B gl saiia) (P pguT ilia pudll g (gt
15 Haitti, Abdul Razaaq Raheem Jaddi, A! Masaarif Al Islamia Beena Al Nazaria Wa Al Tatbeeq, (Urdan-
Oman: Dar Usamma Linashar), 1* Edition 1998, p. 338
A Aadall o il Ll ha s s -3 Y1) ‘_g.auuwu O Aaadl) i jluaadl ¢ gt o pa ) (BN 28 S0
338 «voa 1998
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3.2 CLASSES OF SHARES

A company has a power to issue differgnt classes of shares by virtue of its articles or this
power may be conferred upon the company by later alteration of its articles or by virtue
of the company’s constitution.'” According to sections 92(1), (3) & (5) of Companies
Ordinance 1984 of Pakistan when the memorandum of association provides the power to
divide shares then it can be altered only by re;olutioq passed in a general meeting and a
notice of passing of suc:h a resoiution is requiréd to b.e ;;iven to the Rélgistrar with in 15
days. ™ A company may confer different rights on different classes of shares. It is
necessary to refer to thé articles, or to the terms of issue, in order to ascertain the rights
attaching to the various classes of share.'” The rights attached to different classes of

shares can be altered only if the memorandum itself permits an alteration or by the order

of the court, %

There is a presumption of equality as between shareholders, i.e. that all shares confer
equal rights and equal, liability: But that presumption.can be rebutted and is usually
rebutted by the terms of issue which may by clear language give special rights to one

class of shareholders. Preference shares and-the rights attaching to them are an example.

13 Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 620; Leigh, L.H.,
Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London: Butterworths,
1983), 3™ Edition, p. 285; Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, g™
Edition, p. 426; Inns of Court School of Law Company Law In Practice, (Blackstone Press Ltd.), 2™ edition
1990, p. 39-40; Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co
Publishers Ltd), p. 77.

1% Chowdhry, A.G., Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers), p. 68-69.

17 Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10®
Edition 1996, p. 117,

"% Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p.
717.
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The terms of issue may make a distinction as between classes of shareholders as to rights

7

to dividend, to return of capital or to voting at meetings of the company.

Share capital may be divided into:

1y

3)
4)
>)
6)
7

8)

Preference shares, including redeemable shares;
Ordinary shares;

Deferred or founders shares;

Stock;

Reserve capital; '**

Non Voting shares;

Employees shares; '¢

Qualification shares. "

Classes of Shares

| |
' !

preference shares  Ordinary shares Redeemable _ Deferred or Stock Non-Voting Employees Qualification,

shares Founders shares . shares shares shares

i

3.2.1 PREFERENCE SHARES

159 Leigh, [.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Intreduction To Company Law, (London:
Butterworths, 1983), 3™ Edition, p. 285.

160

Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, gt Edition, p. 427.

%! Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 167. )



A preference share is a share to which certain preferential rights are attached.'®? Preferred
share is a share that has a prior claim to dividénds or‘lto ‘assets on dissélution, over other
classes of shares. The most important right given to a preferred stqckholder is the right to
receive a certain speciﬁéd dividend, even though the earnings are not sufficient to pay a
like dividend to common shareholders.'® Preferred shares have a prior right to dividends
i.e. dividends on other classes of shares are deferred until the fixed rate has been paid on
the preference shares. ' These shares will usually be entitled to have dividends paid, at a
predetermined rate (e.g. at a rate of 10% on their nominal vale) in priority to any dividend
on the ordinary shares.'®® Preference shareholders are entitled to a fixed rate of return
(fixed dividend). '* Such diviciend is presmﬁed to bla cumulative ‘unless otherwise
stated.™ It is first necessary for the company to have distributable profits, and for a
dividend to be declareci. However, if these conditions are met, the first claim on the

corporate profits in any year will be that of the preference shareholders.'® . These shares

2 Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), 1% Edition 1994,
p. 100; Inns of Court School of Law Company Law In Practice, (Blackstone Press Ltd.), 2™ edition 1990,
p. 40; Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & Company Publication Division), 2™ Edition
1990, p. 316.

1% Corley, Robert N., Robert, William J., Principles of Business law, (Englewood Cliffs New Jersey:
Prentice-Hall Inc.), 11™ Edition, p. 723-724; Anderson, Ronald A., Fox, Ivan, Twomey, David P., Business
Law, (Cincinnati: Squth-Western Publishing Co.), 11" Edition, p. 653.

' Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p.
79.

15 Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8" Edition, p. 427; Chaudary,
A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 40; Inns of Court School of Law
Company Law In Practice, (Blackstone Press Ltd.), 2™ Edition 1990, p. 40; Jains, N.K., Corporate Laws
Administration and Management, (New Dehli: Deep & Deep Publications Pvt. Ltd.), p. 95; Gullick, J.M,,
Ranking & Spicer’s Company Law, (London: HFL Publishers Ltd), 12™ Edition 1981, p. 157-158.

'%% Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), 1* Edition 1994,
p. 101; Davis, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd, 2003), p. 614; Delaney,
Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley & Sons),
1984 Edition, p. 336; Dasgupta, S.K., Mercantile Law, {Calcutta: Capar & Company Publication Division),
2™ Edition 1990, p. 317.

"7 Inns of Court School of Law Company Law In Practice, (Blackstone Press Ltd.), 2" Edition 1990, p. 40
'8 Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8" Edition, p. 427; Chaudary,
A.G., Company Law In Pakistan, (Karachi; Pak Publishers Ltd.), p. 40, :



are entitled to preferential treatment when dividends are declared.;ﬁg The directors have a
right to declare no dividend at all. "

Preferred share may also have a priority over common shares in the distribution of capital
upon dissolution of the corporatmn """ The constitution of the company confer additional
rights on the holders of the preference shares, e.g., to be entitled to surplus profit. '™
Preference shares carry no right to participate in profits distributed as dividend after the
fixed preference dividend has been paid unless a right to participate is sufficiently clearly
expressed. The holders of the preference shares have the restricted voting right. Voting
rights may be restricted in any way, e.g. to vote only when preference dividends are in
arrears or the rights attached to the shares are to be varied or the company proposes to go

into voluntary liquidation.'™

The rights of the holders of this class of share may vary considerably-from company to
company. In all cases it is necessary to examine carefully the terms of issue to determine

the precise nature of the preference conferred.'”

3.2.1.1 TYPES OF PREFERENCE SHARES

' Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pltman Publishing), 10th

Edition 1996, p. 117.

7 Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publicaticns
Pyvt. Ltd.), p. 96.

1"l Anderson, Ronald A., Fox, Ivan, Twomey, David P., Business Law, (Cmcmnatl South-Western
Publishing Co.), 11™ Edition, . 653.

2 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 40.

' Gullick, J.M.,, Rankmg & Spicer’s Company Law, (London: HFL Publishers Ltd), 12™ Edition 1981, p.
159.

"™ Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company, Law, (London:
Butterworths, 1983), 3™ Edition, p. 286. :
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Types of Preference Shares

\ y
Cumulative Non- Cumulative Participating Convertible

preference shares preference shares  preference shares Guarantesd Redeemable

preference shares preference shares preference shares

The right to dividend, which is actually expressed as a percentage of the nominal value of

the share may be cumulative or non cumulative.'”

1) Cumulafive Pr(;ference shares
If the profits of the company in any year are not enough to pay the dividend on such
éhares, and the deﬁcieﬁcy is made up out of the profits of subsequent years, they are
called as cumulative shares.'™ That is, if the company makes sufficient profits in any
subsequent year, the accumulated arrears of dividends will have to be paid off along with
the current dividend.'” So the arrears of preference dividends not declared in early years
must be paid, as well as that for the current year, before any dividend is paid to the

ordinary shareholders.'™

17 Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 180.
' Chowdhry, A.G., Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers), p. 69; Zarqa,
Mohammad Anas, Edited by: M.A Manan, Shariah compatible Shares: A Suggested Formula and
Rationale, Article in Financing Development In Islam, (Jeddah: Islamic Research and Training Institute
Islamic Development Bank, p. 22; Corley, Robert N., Robert, William J., Principles of Business law,
(Englewood Cliffs New Jersey: Prentice-Hall Inc.), 11™ Edition, p. 724, Jains, N.X., Corporate Laws
Administration and Management, (New Dehli: Deep & Deep Publications Pvt. Ltd.), p. 96.

"7 Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 96.

'8 Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, g™ Edition, p. 427; Griffin,
Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), 1* Edition 1994, p. 101;
Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 40; Keenan, Denis, Smith &
Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10" Edition 1996, p- 17
Delaney, Patrick R., Gleim, Irvin N,, CPA Examination Review Bt}siness Law, (Newyork: John Wiley &
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If nothing is stated about the payment of the dividends, the preferred stock is
cumulative.'” Preference shares are presumed to be cumulative and ambiguous language

in the articles will not bé enough to make them non cumulative.'®

Ordinarily the right to rfeceive dividends is dependent upon the declaration of dividends
by the board of directors for that particular period of time. If there is no fund from which
the dividends may be declared or if the directors do not declare them from an available
fund, the shareholder has no right to dividends. The fact that a shareholder has not
received dividends for the current year does not in itself give the right to accumulate or

carry over into the next year a claim for those dividends.'

2) Non Cumulative Preference shares - .o
When only the current year’s preference dividend is payable, it is termed to be as Non
Cumulative Preference Shares.'™ These shares get preference in the matter of payment of

dividend at a fixed rate in any year, only if there is any profit available for distribution in

Sons), 1984 Edition, p. 336; Gullick, ].M., Ranking & Spicer’s Company Law, (London: HFL Publishers
Ltd), 12™ Edition 1981, p. 158.

' Corley, Robert N., Robert, William J., Principles of Business law, (Englewood Cliffs New Jersey:
Prentice-Hall Inc.), 11™ Edition, p. 724 )
"% Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 40; Gullick, J.M.,
Ranking & Spicer’s Company Law, (London: HFL Publishers Ltd); 12" Edition 1981, p. 159; Chowdhry,
A.G., Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers}, p. 69.

'8! Anderson, Ronald A., Fox, Ivan, Twomey, David P., Business Law, (Cincinnati: South-Western
Publishing Co.), 11" Edition, p. 653; Jains, N.K., Corporate Laws Administration and Management, (New
Dehli: Deep & Deep Publications Pvt. Ltd.), p. 96. :

82 Gealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8" Edition, p. 427; Farrar, John
H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 180; Griffin, Stephen,
Company Law Fundamental Principles, (London; Pitman Publishing), 1* Edition 1994, p. 101; Chaudary,
A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p, 40; Keenan, Denis, Smith & Keenan’s
Company Law for Students, (Great Britain: Pitman Publishing), 10" Edition 1996, p. 118; Delaney, Patrick
R., Gleim, Irvin N.,, CPA Examination Review Business Law, (Newyork: John Wiley & Sons), 1984
Edition, p. 337; Corley, Robert N., Robert, William J., Principles of Business law, (Englewood Cliffs New
Jersey: Prentice-Hall Inc.), 11" Edition, p. 724; Chowdhry, A.G., Mercantile Law in Pakistan, (Lahore:
Khyber Law Publishers), p. 69.

64



that year, If there is no profit available for distribution in that year, preference dividend

cannot be paid and the arrears of dividends will not accumulate.

Preference share, whether it is cumulative or non cumulative, the holder of a preference
share is entitled to receive dividend at a rate prescribed by the articles before the
company declares any dividend on other shares. In case of a non cumulative preference

shares, if the whole or part of the preference dividends cannot be paid due to

insufficiency of profits, the preference dividends unpaid do not accumulate but lapse.'®
Some other types of preference shares are as follow:

3) Participating Preference Shares
Sometimes the preferred stock is given the right of participation. These types of shares
carry right to a fixed dividend and also entitlg: the holder to participate in the surplus
profits, if available, aftér the ordinary shareholders havé received a dividend at a stated

rate.'®

4) Convertible Preference Shares
Such type of shares possesses the right of converting it into any class of shares in a

stipulated time. "

5) Guaranteed Preference Shares

'8 Dasgupta, S.K., Mercantile Law, (Calcutta: Capar & ‘Company Publication Division), 2™ Edition 1990,
p- 317. .

'#% Anderson, Ronald A., Fox, Ivan, Twomey, David P., Business Law, (Cincinnati: South-Western
Publishing Co.), 11% Edition, p. 653.

¥ Saced, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore; Accountancy and taxation
Services Institute}, p. 165; Jains, N.K., Corporate Laws Administration and Management, (New Dehli:
Deep & Deep Publications Pvt, Ltd.}, p. 97.

"% Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 166.
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In such type of shares, bayment of dividend and repayment of capital are guaranteed by

another company.'"’

6) Redeemable Preference Shares
According to section 85 (1) (a) of The Companies Ordinance 1984 of Pakistan, a

company, if authorized by its article, may issue preference shares redeemable:

% Out of profits, or - : Lo

¢ Out of proceeds of a fresh issue of shares, or

*¢ Out of sale proceeds of any property of the compaﬁy.
Shares already issued cannot be converted into redeemable preference shares. According
to section 85 (1) (b) of The Companies Ordinance 1984 of Pakistan, no ;ahares can be
redeemed unless they are fully paid. According to section 85 (1) (¢) of The Companies
Ordinance 1984 of Pakistan, if the shares are redeemed out of profits or sale proceeds of
any property, the amount applied must be carried to a Capital Redemption Reserv.e Fund

which for the purposes of reduction of capital must be treated as paid up capital.'®

Preference shares may be redeemable at par, at a discount or at a premium. ' When
redeemable shares havie been issued every balance sheet must contain a statement
specifying what part of the capital consists of such shares and the date on which the
company has power to redeem the shares. According to sections 234(6) & 230(7) The

Companies Ordinance 1984 of Pakistan, in default, the company and every officer

"7 Saeed, Khawaja Amjad, Company Law and Practice In Pakistan (Lahore: Accountancy and taxation

Services Institute), p. 166.

' Chaudary, A.G., Compay Law In Pakistan, (Karachl Pak Publlshers Ltd.), p. 42; Chowdhry, A.G.,
Mercantile Law in Paklstan {Lahore: Khyber Law Publishers), p. 71-72.

'* Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p.
81.
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thereof, who is a party thereto, is liable to one year imprisonment and.a fine of not less
than 10,000 rupees; and in case of other companies, 6 months' imprisonment or a fine

upto 5000 rupees."’

Since there may be several classes of preference shares ranking one after the other, it is
essential to refer to the company's articles, or the terms under which the shares were

issued, to ascertain the precise rights of a holder of a particular preference share."!

2.2.1.2 COMPARISON OF PREFERENCE SHARES, ORDINARY SHARES &

DEBENTURES

In some ways, preference shares are more like debentures than ordinary shares. They
normally carry dividends at a fixed rate which thus resembles thé fixed interest payable
on a debenture. They normally have a measure of priority over the ordinary shareholders
in a winding up although unlike a debenture this is limited to a solvent winding up. Like
debenture stockholders, their voting rights are usually limited to meetings where their
rights are affected, but unlike debenture holders, they have votes at general meetings in

such circumstances. They rank after secured and unsecured creditors.'”

I

Preferred share is a curious hybrid between debt and equity.'” The hybrid nature of
preference share becomes apparent when one tries to classify it in relation to debentures

and equity shares. The priority feature and the fixed dividend indicate that preference

" Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 42; Chowdhry, A.G.,
Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers), p. 72.

**! Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10™
Edition 1996, p. 117.

"2 Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 180.
"% Zarqa, Mohammad Anas, Edited by: M.A Manan, “Shariah compatible Shares: A Suggested Formula
and Rationale”, Financing Development In Islam, (Jeddah: Islamic Research and Training Institute Islamic
Development Bank, p. 22.
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share is similar to debentures. On the other hand, failure to pay the stipulated dividends
does not cause default of the obligations, as does failure to pay debenture interest. In this

characteristic, preferenee share is similar to eqmty share 14

¢

When preference shares are compared with the debentures, the preference shares
represent less of a financial risk to a company. This is so because interest payments on
debentures are fixed financial obligations that must be met in good and bad times. In
contrast, stipulated dividends on preference shares need not be paid unless'the company

- makes profit.'”
3.2.2 ORDINARY SHARES

Equity is the term most commonly used to identify_ thp investment made by ordina.lry
shareholders in a; company. Equity shares provide a company with long-term finance.'*
If the shares are divided into classes, and the special rights of such class are set out, the
remaining shares will be ordinary shares.'” The holders of ordinary shares are residual
claimants on the profits and assets of a company.'® Ordinary shares normally carry

residual rights of participation in the income and capital of the company which have not

1% Subrahmanyam, Y., “Role of Preference Shares in the Indian Corporate Sector”, Economic and PolmcaI

Weekly, Vol. 12, No. 48 (Nov. 26, 1977), p. 125; http//www.jstore, org[_tab]e/4a66i24

% Zarqa, Mohammad Anas, Edited by: M.A Manan, “Shariah-compatible Shares: A Suggested Formula
and Rationale”, Financing Development In [slam, (Jeddah: Islamic Research and Trammg Institute Islamic
Development Bank, p. 23.

1% Vause, Bob, Guide To Analysing Companies, (London: The Economist and The Profile Books Ltd.), 3™
Edition, p. 194.

%7 Griffin, Stephen, Company Law Fundamental Principles, (London Pitman Publishing), P. 100; Sealy,
Len, Worthington, Sarah, Cases and Materials in Company Law, 8" Edition, p. 427; Saeed, Khawaja
Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation Services Institute), p.
166.

1% Zarqa, Mohammad Anas, Edited by: M.A Manan, “Shariah compatible Shares: A Suggested Formula
and Rationale”, Financing Development In [slam, (Jeddah: Islamic Research and Training Institute Islamic
Development Bank, p. 21.
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yet been granted to other classes.' This is the basic or the residuary category® in which
is vested everything after the speciallrights of preference classes, if an;r, have been
satisfied.”" Ordinary shareholders are generally those holding shares to which no special
rights are attached. ** If the shares of the company are of one class, then these are

necessarily ordinary shares.”

If the company’s shares are issued without differentiation,
they will be ordinary shares.”™ The greatest part of a company's shar¢ capital normally
consists of ordinary shares.”” Ordinary shares are the vast majority of shares.”® Ordinary

shares are those shares that have no preferences.””” When preference shares of any type

exist, the ordinary shares rank after them for dividends.”®

Ordinary share capital is sometimes referred to as “equity” share capital. *® The

expression “equity” share capital emphasizes that ordinary shareholders are the

*° Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, {London: Butterworths 1985), p. 178.

¥ Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:

Butterworths, 1983), 3rd Editlon p. 292; Gower, L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of

Modern Company Law, (London; Sweet & Maxwell Ltd.), 5™ Edition 1992, p. 373.

A Gower, L.B.C., Prentice,, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London:

Sweet & Maxwell Ltd ), 5t Edition 1992, p. 373-374.

*2 Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), P. 100; Sealy,

Len, Worthington, Sarah, Cases and Materials in Company Law, 8" Edition, p. 427; Saeed, Khawaja

Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation Services Institute), p.

166.

% Davis, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd, 2003), p. 624; Gower,

L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, {(London: Sweet &

Maxwell Ltd.), S”‘ Edition 1992, p. 374; Bames, A. James, Dworkin, Rerry Morehead Richards, Eric L.,

Law For Business, (Irwin McGraw Hill), 7“‘ Edition, p. 504.

4 Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8" Edition, p. 427.

2% Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), 1* Edition 1994,
100.

Ko Inns of Court School of Law Company Law In Practice, (Blackstone Press Ltd.), 2™ Edition 1990, p. 40

*7 Anderson, Ronald A., Fox, Ivan, Twomey, Davnd P., Busmess Law, (Cmcmnatl South-Western

Publishing Co.), 11™ Edmon p.653.

™8 Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p.

85.

9 Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8™ Edition, p. 427; Saeed,

Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation Services

Institute), p. 166.
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proprietors of the company entitled to the residuary profits.*® It is perhaps because of the
priorities given to the preference shareholders that the ordinary shareholders are said to
hold the equity share capital of the company, presumably by analogy with.the equity of
redemption held by a mortgagor in the law of mortgages. A mortgagor who pays off all
the charges on his property has the right to redeem or recover it by virtue of this equity;
indeed it is the last right he retains, for when he has lost his property. Similarly the; equity
shareholders are entitled to the remaining as‘s.ets of tiie company after the claims of
creditors and of preference shareholders have been met.*! They receive a dividend after
any preferential sharehdlders entitled to a preferential dividend have been paid.*"? They
receive what is left over after the preferences of other classes have been satisfied.”” The
dividends paid to the ordinary shareholders will vary with the fortunes of th;e company.’**
They have no right to a fixed dividend. Indeed they have no right to a dividend at all,

until it is declared. *"* These shares carry a right to the whole of the profits earned by a

9 Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3" Edition, p. 295; Davis, Paul, Principles of Modern Company Law, (Sweet &
Maxwell Ltd, 2003), p. 624 Gower, L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern
Company Law, (London: Sweet & Maxwell Ltd.), 5" Edition 1992, p. 374.

1! Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10t
Edition 1996, p. 124.

212 K eenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10®
Edition 1996, p. 124; Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company
Law, (London: Butterworths, 1983), 3™ Edition, p. 295; Griffin, Stephen, Company Law Fundamental
Principles, (London: Pitman Publishing), 1* Edition 1994, p. 100; Chaudary, A.G., Company Law In
Pakistan, (Karachi: Pak Publishers Ltd.), p. 43; Delancy, Patrick R., Gleim, Irvin N., CPA Examination
Review Business Law, (Newyork: John Wiley & Sons), 1984 Edition, p. 336; Jains, N.K., Corporate Laws
Administration and Management, (New Dehli: Deep & Deep Publications Pvt. Ltd.), p. 97.

13 Barnes, A. James, Dworkin, Rerry Morehead, Richards, Eric L., Law For Business, (Irwin McGraw
Hill), 7" Edition, p. 504. )
24 Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3™ Edition, p. 295; Griffin, Stepheri, Company Law Fundamental Principles, (London:
Pitman Publishing),- 1** Edition 1994, p. 100; Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak
Publishers Ltd.), p. 43.

1% Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 178.
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company after paying the fixed dividend or to p‘éymen‘t 0f capita.*'® Ordinary shareholders
have no advantage, priority, or preference over any other class of shareholders.?”
Furthermore, where the ‘preference shares have preference as to the capital, the ordinary
shares rank behind the preference shares for repayment of capital on winding up or where
there is a reduction of capital by repayment.”® Only the ordinary shares'can'y voting
rights at general meetings of the company's shareholders.?"” Ordinary shares usually carry
one vote per share. Preference shares on the other hand only carry restricted voting rights:
these are limited to meetings which in some way affect their rights.”® The votiné power
of the ordinary s.hareholders in general meetin'é,s is sﬁcﬂ as to allow them to control the
resolutions at such meetings. ' Common stockholders through their voting rights
theoretically can control the operations of the enterprise and in this sense they are the real
owners of the enterprise. ** Ordinary shares may be created as non-voting shares, shares

with limited voting rights, or shares with enhanced voting rights.”

4 Saced, Khawaja Amjad, Company Law and Practicé In Paklstan, (Lahore: Accountancy and taxation

" Services Institute), p. 166.

217 Corley, Robert N., Robert, William J., Principles of Business law, 11™ Edition, (Englewood Cliffs New
Jersey: Prentice-Hall Inc.), p. 723.

218 Keenan, Denis, Smith & Keenan’s Company Law for Students, 10™ Edltlon 1996, (Great Britain:
Pitman Publishing), p. 124. |

% Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3rd Edition, p. 295; Griffin, Stephen, Company Law Fundamental Principles, (London:
Pitman Publishing), 1* Edition 1994, p. 100; Delaney, Patrick R., Gleim, Irvin N., CPA Examination
Review Business Law, (Newyork: John Wiley & Sons), 1984 Edition, p. 336.

20 Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985) p. 178.
2! Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10"
Edition 1996, p. 124; Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London:
Butierworths 1983), p. 178.

22 7aman, M. Raquibuz, “The Operation of the Modern Financial Markets for Stocks and Bonds and its
Relevance to an Isltamic Economy”, American Journal of Islamic Social sciences, Vol 3, No. 1, 1986, p.
128-129.

2 Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), 1% Edition 1994,
p. 100.



It is they who bear the lion’s share of the risk and they who in good years take the lion’s
share of the profits (after the directors and nianagef‘s have been remiunerated).” They
carry the risk but stand to gain the most in a prosperous company. ™ The ordinary
shareholders usually bear the major risks of the business and ﬁll benefit most from
success. ”® From the investors point of view common stock is more'risky than the
preferred stock. This is because the cléims of the common stockholders on returns and
assets come after those of the preferred stockholders. For the corporation the least risky
way of financing is through the issuance of common stock because it is not legally

binding on the corporation to pay the dividends even when there is some net profit.*”’

£

» DISTINCTION BETWEEN PREFERENCE SHARES & EQUITY SHARES
Differences between preference and equity shares can be drawn as follow:

1) Preference shares are entitled to a fixed rate of return or fixed amount of dividend.
The rate of dividend on equity; shares depends upon the amount of net profit
available after payment of dividend to preference shareholders and the fund
requirements of the company for future expansion etc.”

2) Fixed rate of dividend on the preference shares is paid in preference to the equity

shares. But unlike interest on a bond the i)romised dividend rate does not

24 Davis, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd, 2003), p. 624; Gower,
L.B.C., Preatice, D.D., Pettet, B.G., Gower's Principles of Modemn Company Law, (London: Sweet &
Maxwell Ltd.), 5" Edition 1992, p. 374.

2% Farrar, John H,, Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 178.
% Barnes, A. James, Dworkin, Rerry Morehead, Richards, Eric L., Law For Business, (Irwin McGraw
Hill), 7™ Edition, p. 504.

227 Zaman, M. Raquibuz, “The Operation of the Modern Financial Markets for Stocks and Bonds and its
Relevance to an Islamic Economy”, American Journal of Islamic Social sciences, Vol 3, No. 1, 1986, p.
129.

% Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 98.
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constitute a fixed obligation on the issuing company. If the company makes no

profits, or sustains losses in a given year, preference shareholders get nothing.”

3) The preference shares have been preference in relation to equity shares with
regard to the repayment qf capital on winding 1,-1p'.1

4) If the préference shares are cumulative, the dividend not paid in any year is
accumulated and until such arrears of dividend are paid, equity sharcholders are
not paid any dividend.

5) Redeemable preference shares are redeemed by the company on éxpiry of the
stipulated period, but equity shares cannot be redeemed.

6) The voting rights of the preference sharcholders are restricted. An equity
shareholder can vote on all matters affecting the company.

7) A company may issue rights shares of bonus s}lares to the company's existiﬁg

20

equity shareholders whereas it is not so allowed in case of preference shares.

3.2.3 REDEEMABLE SHARES

These shares are created on the terms that they shall be (or at the option of the company
or of the member, may be) bought back by the company at a future date.”’ Redeemable
shares ordinarily cease to exist after redemption.”* Redemption permits the corporation to

buy back the shares even if the holders do not wish to sell. Redemption will not be

i

%9 Zarqa, Mohammad Anas, Edited by: M.A Manan, “Shariah compatible Shares: A Suggested Formula
and Rationale”, Financing Development [n Islam, (Jeddah: Islamic Research and Training Institute Islamic
Development Bank, p. 21.

2 Jains, N.K., Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.), p. 98.

#1 Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8™ Edition, p. 427.

#2 Anderson, Ronald A., Fox, Ivan, Twomey, David P., Business Law, (Cincinnati: South-Western
Publishing Co.), 11" Edition, p. 653. -
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permitted if the cost would make the corporation insolvent.®® The power to issue
redeemable equity shares has been little used and when redeemable shares are to be

found, they will normally be preference shares,

Both private and public companies have the right to issue redeemable shares of any class.

The advantages of a power to issue such shares are these:

a) Itis helpful to a close held company which wiéhés to retain family control;
b) It provides a means by which a shareholder or the estate of a deceased shareholder
may find a purchaser for shares in an unlisted company§ and
¢} It is particularly useful in relation to employee share schemes in enabling .shares
acquired by employees to be repurchased on their leaving th;a company’s
employed.
These advantages apply in particular to private companies; the advantages to public
companies are less obvious, but it is helpful to be able to buy out small shareholaership

which is costly to service.”™ - '- R

The company must be authorized by its article to redeem such shares. Redemption is to
Be effected on terms sp;eciﬁed by the articles. Redeemable shares may not be issued at
any time when there are no shares issged which are not redeemable. This safeguard is
intended to prevent a situation arising in which there would be no members left.

Redeemable shares may not be redeemed unless they are fully paid and the terms of

 Barnes, A. James, Dworkin, Rerry Morehead, Richards Eric L Law For Business, (Irwin McGraw
Hill), 7% Edition, p. 505.

¥4 Davis, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd, 2003), p. 625.

3 Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3 Edition, p. 291.

74



redemption must provide for repayment on redempti‘or@”"’ Redeemable shares may only
be redeemed out. of the distributable profits of the company or out of the proceeds of a
fresh issue of shares made for the purpose of redemption. Any premium payable on
redemption must be paid out of the distributable profits of the company.”” Redemption of
shares does not reduce the amount of the company’s authorized share capitai. A company
which is authorized to do so by its articles may purchase its own shares, including any
redeemable shares. The safeguards applicable to redemption also apply to “own share
purchases” with the exception that the terms and manner of purchase need 'not be

determined by the articles.”® - : Lo

Redeemable shares can be made redeemable between certain dates. The holder thus
knows that his shares c:':mnot be redeemed before the earlier of the two dates; which is
normally a number of years after the issue of the shares, in order to give him an
investment which will last for a reasonable period. He also knows that the shares are

bound to be redeemed by the later of the two dates mentioned.”

3.2.4 DEFERRED OR FOUNDERS’ SHARES

36 ibid, p. 292. :
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Deferred shares are sometime called as *founders’ shares’. > It reflects the founders’ offer
to defer their own entitlements to those of other investors from whom additional capital is -
sought. As the name implies, deferred shares normally enjoy rights to distributable profit
ot to the return of capit;ﬂ rankiné after the clafms of t'herpreference sh;reholders and the
ordinary shareholders. *' The articles usually provide that any profits remaining
ﬁndistributed after the p'referential and ordinary shareholders have received dividends at
fixed rates will be divided between the ordinary and deferred shareholders..”” They rank
for dividend after all the prior interests have been received dividends according to the
terms of the articles. *** The articles usually provide that these shares will carry a dividend

fixed in relation to the profits available after dividends have been declared .on the

preference and equity shares. It is because of thlS deferment of the d1v1dend payment that

N ’

these shares are talled as 'Deferred shares'. ** These shares are usually of a smaller given
equal voting rights with equity shares which may be of higher denomination say Rs. 10

each.*

0 Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8® Edition, p. 427; Farrar, John
H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 178; Saeed, Khawaja
Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation Services Institute), p
166; Jains, N.K., Corporate Laws Administration and Management (New Dehli: Deep & Deep
Publications Pvt. Ltd.), p. 98.

2! Sealy, Len, Worthington,, Sarah, Cases and Materials'in Company Law, 8™ Edition; p. 427; Farrar, John
H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 178; Griffin, Stephen,
Company Law Fundamental Principles, (London: Pitman Publishing), 1% Edition 1994, p. 99.

2 Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3" Edition, p. 295; Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law,
(London: Butterworths 1985}, p. 178.

™ Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 166; Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p.
43.

4 Jains, N.K., Cotporate Laws Administration and Management, (New Dehli: Deep & Deep Publications
Pvt. Ltd.}, p. 98.

*3 Ibid
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These shares are usually allotted to the promoters in consideration of the services
rendered by them and to the underwriters in consideration of the commissior.l due to them
and to the directors.™ In either case, the particulars of contract must be filed with the
Registrar and the number of such shares must be stated in the prospectus or in the
statement in lieu of prospectus.’”’ As these shares are often held by the promotérs a:nd
directors of the company, such persons will the‘h have.a ?ery direct interest in the success
of the company and also to indicate faith in their enterprise because they will receive
dividends on these shares only if the profits are high enough to leave a balance after
paying dividends to preference and equity shareholders.*** They often had disproportional
high voting rights and were used by promoters as a method of fraud, * Tl;e greater the
profits of the company the higher their dividends will be. The deferred shares are usually
entitled to a certain proportion of the profits which remain after paying the dividend on

the capital paid up on all the other shares for the time being issued at a particular rate.*®

. I

32.5STOCK -

¢ Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 42, 43; Leigh, L.H.,,
Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London: Butterworths,
1983), 3" Edition, p. 295; Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore:
Accountancy and taxation Services Institute}, p. 166; Jains, N.K., Corporate Laws Administration and
Management, (New Dehli: Deep & Deep Publications Pvt. Ltd.), p. 97; Chowdhry, A.G., Mercantile Law
in Pakistan, (Lahore: Khyber Law Publishers), p. 72.-73.

%7 Chaundary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 42-43; Leigh, L.H., Joffe,
V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, {London: Butterworths, 1983), 30
Edition, p. 295; Saced, Khawaja Amjad, Company L.aw and Practice In Pakistan, (Lahore: Accountancy
and taxation Services Institute), p. 166; Chowdhry, A.G., Mercantile Law in Pakistan, (Lahore: Khyber
Law Publishers), p. 73. .
% 1 eigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3" Edition, p. 295; Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law,
{London: Butterworths 1985), p. 179; Jains, N.K., Corporate Laws Administration and Management, (New
Dehli: Deep & Deep Publications Pvt. Ltd.), p. 98.

*? Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 179.
0 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 43; Jains, N.K,,
Corporate Laws Administration and Management, (New Dehli: Deep & Deep Publications Pvt. Ltd.), p. 98.
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The use of the term "sté)ck" mefely denotes thét the c‘ompany has rec&é;nized the fact of
the complete payment of the shares and that the time has come when those shares may be
éssigned in fragments, \;fhich for obvious reasons could not be permitted before. Stock is
a short name for "joint stock" and joint stock is only another name for "shares" because
the owner of a part of capital of a company is an owner of a part of share of a joint

stock.?!

Stock is a part of the capital of a company, but unlike shares, it is divisible into any
number of portions. In Pakistan it cannot be issﬁed dirgcﬂy, but only by the conversion of
its fully paid silares into stock.™ According to section 92 (1) (b) of Companies
Ordinance 1984 of Pakistan shares that are fully paid up may be converted into stock
and not otherwise, ** According to section 92 (3) of Companies Ordinance 1984 of
Pakistan, the power of the company t¢ convert fully paid up shares into stock must be
exercised in the general meeting. Notice of conversion of paid up shares into stock must
be filed within 15 days with the Registrar and thereupon the rules regarding shares Would
cease to apply to such stock in accordance with section 93 (1) of Companies Ordinaqce

1984 of Pakistan. ** The registrar must show 'the amount of stock held by each of the

! Dasgupta, S.K., Mercantile Law, 2™ Edition 1990, (Calcutta: Capar & Company Publication Division),
p. 324.

“*? Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 167.

3 Davis, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd, 2003), p. 626 Leigh, L.H.,
Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London: Butterworths,
1983), 3" Edmon p. 295; Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p
43; Gower, L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London:
Sweet & Maxwell Ltd.), 5™ Edition 1992, p. 376;'Jones, Frank H., The Students Guide To The Company
Law, {London: Gee and Co Publishers Ltd), p. 76; Chowdhry, A.G., Mercantile Law in Pakistan, (Lahore:
Khyber Law Publishers), p. 73.

»4 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 43; Dasgupta SK,
Mercantile Law, (Calcutta Capar & Company Publication Division), 2" Edition 1990, p. 324; Chowdhry,
A.G., Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers}, p. 73-74.
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members concerned instead of the shares so converted which were previously held by

hlm 255

The stock may be regisiered or unregistered. When stock will be regisfered then in such
case the holders appears on the register and the ordinary rules as to transfers apply. When
it is unregistered then share warrants will be issued. Share warrants may be transferred by

delivery in the same manner as negotiable instruments.

The relationship between shares and stock was discussed by Lord Carins in Morrice V.

Ayimer *’. He said:

“The use of the term ‘stock’. . . [mere}y denotes] that the company has
recognized the fact of the complete péyment"of the shares, and that the
time has come when those shares may be assigned in fragments, which for
obvious reasons could not be permitted before, but that stbck shall still be
the qualification . . . and that the meetings shall be persons entitled to this
stock, who shall meet as sharéholders, and vote as shareholders, in the
proportion of shares which would entitle them to vote before the

consolidation into stock”.

The only advantage in having fully paid shares converted into stock is that the holder is

i

not required to dispose of the stock in the denominations formerly represented by the

shares he held. A person holding stock retains his membership in the company and is

23 Dasgupta, S.K., Mercantile Law, {Calcutta: Capar & Company Publication Division), 2™ Edition 1990,
p. 324, : _

*® Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3¢ Edition, p. 295.

#7(1874), to Ch. App. 148, 154.
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liable to exercise all the rights of membership.”® At the same time converting fully paid
up shares into stock greatly simplifies the work of maintaining the register and issuing

certificates.”

» DISTINCTION BETWEEN SHARES & STOCK
The distinction between' shares and stock can bé sumﬁmfzed as follow:

1) Shares in a company, as shares, cannot be bought in small fractions of any
amount. But thé consolidation stock of a company can be bought in small
fractions, split up into as many portions and as small portions as desired.

2) A share can be partly paid up, whereas, stock cannot be partly paid up, as shares
can only be converted into stock when they are fully paid up.

3) Shares are numbered consecutively; whereas, stocks are not so numbered.*®

4) Shares may be offered apd subsequently converted into stock when fully paid ﬁp.
Whereas capital ‘cannot be offered in the form of stock in the first instance.?

The difterence between ‘stock and shares is the difference between a bucket full of water
and a bucket full of péas. Each drop of water combines with the rest while each pea

retains its identity, *

3.2.6. NON YOTING SHARES

8 Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London
Butterworths, 1983) 3 Edition, p. 296.

% Dasgupta, S.K., Mercantlle Law, (Ca]cutta Capar & Company Publlcatlon Dmsmn), 2™ Edition 1990
p. 324.

Dasgupta, S.K., Melcanhle Law, (Calcutta: Capar & Company Publication Division), 2" Edition 1990,
p. 325 Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd),

260

5)(,1 Jones Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p.
76.

2 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 43.
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These may be issued where it is; sought to rest;ict coﬁtré)l of the compény to the holdgrs |
of the remaining shares. This is quite commonly desired Wh_en a family controlled
bompany looks to outsi;ie investors for additional cai)ital. The stock exchange does not
encouraged listed companies to create _non-voting shares, although it does not ban them

altogether. **

3.2.7. EMPLOYEES’ SHARES

Many companies issued shares to their employees, commonly under an ‘employees’
share scheme’, which éarries certain tax adve;'ntages" and encouraged the employees to
take up shares. Employees’ shares are not usually designated as a separate class of
shares by the memorandum or articles of association, but are issued simply as ordinary

shares or as the case may be preference shares etc.”

3.2.8. QUALIFICATION SHARES

These are such shares which must be held by each director as a conditioﬁ to acting as
director under the articles of association. If the limit of qualification shares is ﬁxeci by the
articles of assoc_iation, -a persont who is not already holding qualification shares must
obtain his qualification within two months after his appointment or such shorter time as

may be fixed by the articles. *¢

- *® Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8" Edition, p. 427.

2% Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Pubhshmg) 1* Edition 1994,
p. 99; Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8% Edition, p. 427-428;
Farrar, John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1983}, p. 179.

*%* Sealy, Len, Worthington, Sarah, Cases and Materials in Company Law, 8" Edition, p. 427, 428; Farrar,
John H., Furry, Nigel, Hannigan, Brenda, Company Law, (London: Butterworths 1985), p. 179.

%% Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 167. .

E
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3.3 CANONS OF CONSTRUCTION

According to my humble opinion after analyzing different types of shares present

cannons of construction can be summarized as follow:

Y

2)

3)

4

5)

6)

7

I

Prima facie all shares rank equally. If some of the shares have priority over others
there must be provisions to this effect in the terms of issue.*’

A presumption of priority rights is exhaustive. **

If shares are expressly divided into separate classes then the rights of each class
are to be determined in accordance with the terms of issue.

If nothing is expressly said about the rights of one class with respectl to: (a)
dividends, (b) return of capital, or (c) aﬁendmée .at meetings or voting, then prima
facie, that class has the same rights in that respect as the residuary ordinary
shares.

If any rights in respect of any of these matters are expressly stated, that statement
is presumed to be exhaustive so far as that matter is concerned. .

Where shares are entitled to participate in surplus capital on a winding up, prima
facie they participate in all surplus assets and not merely in that part which does
not represent undistributed profits that might have been distributed as diviaend_ fo
another class. - ' : R

If a preferential dividend is provided for, it is presumed to be cumulative. This

presumption can be rebutted.

*7 Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 31 Edition, p. 285; Gower, L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of
Modern Company Law, (London: Sweet & Maxwell Ltd.), 5 Edition 1992, p. 371.

*% Inns of Court School of Law Company Law In Practice, (Blackstone Press Ltd.), 2™ Edition 1990, p. 40
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8) Itis presumed that even preferential dividends are payable only if declared.”®

3.4 RIGHTS OF THE SHAREHOLDERS

In the beginning an enlarged partnership was considered as the company and the
partnership property was vested in trustees. Therefore the members were entitled to an
equitable interest in the assets of the compaﬁy. It wés true that initially the exact or
definite nature of this equitable interest was not crystal clear. At that time the members
could not lay the claim to any particular asset or they had no right at that time to prevent
the directors from the disposing of it. But this idea has been rejected since a long time
ago. Shareholders have ceased to be regarded as having equitable int;ircsts in the
company’s assets. Shareholders now no longer share any property in common. They
share certain rights in respect of dividends, return of capital on a winding up, voting, and

the like.”

! -

The legal rights of an;f given “[ype of share é.re det.ermincd by either, the terms of a
company's construction, i.e. the memorandum or articles, or by the terms of the particular
éhare issue. *"'A sharehdlder has obligations to the corﬁpany as well as rights. Thus, he is
liable as a contributory in a winding up.”” The rights of shareholders are a matter largely

of contract between the company and investor, rather than of a statutory stipulation.

% Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:

Butterworths, 1983), 3 Edition, p. 285; Gower, L.B.C., Prentice, .D., Pettet, B.G., Gower's Principles of

Modern Company Law, (London: Sweet & Maxwell Ltd.), 5t Edition 1992, p. 371-373.

0 Gower, LB.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London:

Sweet & Maxwell Ltd.), 5™ Edition 1992, p. 357-358; Davies, Paul, Principles of Modern Company Law,

(Sweet & Maxwell Lid 2003), p. 615.

7! Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), 1" Edition 1994,
. 98-99, .

B Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:

Butterworths, 1983), 3™ Edition, p. 277.
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s

Therefore a company can issue several types of shares with differing rights attached to

them.*”
3.4.1 THE PRESUMPTION OF EQUALITY BETWEEN SHAREHOLDERS

The initial presumption of the law is that all shares confer the same rights and impose
same liabilities. Equality prevails in the absence of agreement to the contrary. 2’*

Normally the shareholders have three rights, i.e

1) Rights as to dividend payments; '-" .

2) Voting rights; and

3) Rights to the réturn of capital on an authorized reducﬁon of capital or on a

winding up of a company.”™

All the shares will confer the like righté to all three unless there is some indication to the
contrary. As far .as the voting right is concerned this is a recent development. It was felt
that members’ voting rights should be divorced from their purely financial interests in
respect of dividend and capital on the analogy ’of the partnership rule. So the equality. in
voting should be between members rather than between ‘shares. It is now recognized that
if voting rights afe to vary, separate classes of shares should be created so that the

different number of votes can be attached to the shares themselves and not to the holders.

" Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 614.

¥ Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 618; Gower,
L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London: Sweet &
Maxwell Led. ), 5™ Edition 1992, p. 361.

%" Griffin, Stephen, Comparty Law Fundamental Prmmples (London Pitman Publishing), 1* Edition 1994,
p. 98-99.
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Common law rule is that each member has one vote irrespective of the number of shares

held and this older idea still prevails.”

£

There is a similar presumption of equality in relation to shareholders’ liabilities but it can

be altered by the provisions in the memorandum and articles.*”

3.4.2 WHEN THE RIGHTS OF SHAREHOLDERS COMMENCE

The rights of shareholders commence:

1) When the corporation accepts a subscription.
2) In contract to purchase at time of payment and delivery of certificates.

3) When registration is changed on corporate books then between corporation and

new shareholder.?”®

3.4.3 RIGHTS OF SHAREHOLDERS
Different rights attached to the shareholders are as follow:

1) Right to a stock certificate.

2) Right to transfer stock by endorsement and delivery or by separate

assignment.

a) Stock certificates are negotiable inst_i'mnents. )

% Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 618; Gower,
L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London; Sweet &
Maxwell Ltd.), 5" Edition 1992, p. 361. :

7 Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 619; Gower,
L.B.C., Prentice, D.D., Pettet, B.G., Gower's Principles of Modern Company Law, (London: Sweet &
Maxwell Ltd.), 5 Edition 1992, p. 362.

" Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley
& Sons), 1984 Edition, p. 342.
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e No holder in due course can give a good title, but if properly endorsed then
the holder in due course can give good title.

e If endorsement is forged, corporation will bear the loss against a purchaser. in
good faith i;' it has issued a new ;:ertiﬁcate. For Example: X steals stock
certificate ﬁ‘(?lll Y, forges Y's endorsement, submits it to the corporation for a
new certificate, and transfers the new certificate to P, a purchaser in good
faith. P will get to keep .the certificate as a valid stockholder and the
corporation will be liable to Y for the value of the shares.

b) Corporation registers the transfer and issues new shares to transferee.

¢) Limitations on transfer may be imposed, but they must be reasonable.””

3) Right to vote for: f

a) Election of board of directors whose members are entrusted with the
management of the corporation.”

b) Amendment of bylaws and charter

281

¢) Decision to dissolve the corporation®™' and

d) Approve or disapprove extraordinary transactions of the corporation.*®
¢) Any other fundamental corporate changes.

The right of the shareholder to vote is governed by the following rules;

27%

Delaney, Patrick R., Gleim, Irvin N,, CPA Examination Review Business Law, (Newyork: John Wiley
& Sons), 1984 Edition, p. 342. '

280 Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley
& Sons), 1984 Edition, p. 342-344; McCarty, F, William, Bagby, John W., The Legal Environment of
Business, (Irwin Publishers Ltd.), p. 434. '

3! McCarty, F. William, Bagby, John W., The Legal Environment of Business, (Irwin Publishers Ltd.), p.
432. '

32 Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley
& Sons), 1984 Edition, p. 342-344.
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a. Governed by the charter and class of stock owned.

b. Trustee votes shares held in trust.

c. Shareholders do not vote on how to manage the corporation. Management is
entrusted to the board of directors.

d. Cumulative voting may be required, Ai.e., a person gets as many votes as he has
shares times the number of directors being elécted. For Example:

100 shares x 5 directors = 500 votes.

e. Can vote by i)'roxy—an assignment of votiﬁg rights. The shareholder may give
up his voting power and place it irrevocably in the hands of others as in a
voting trust.

f.  Amendments of the articles of incorporation and approval of fundamental
corporate changes such as merger, consoiidation, or sale of all assets require
only majority approvgl by shareholders.”™ 'i

4) Right to dividends:

a) Shareholgier generally has no inherent right to dividends unless they are
declared .by the board of directors. Power to declare is discretionary based
on the board's assessment of business needs. If surplus is available, the
shareholders may be able to force payment on the grounds that

withholding payment is an abuse of director discretion.

b) Dividends are normally payable to shareholders of record on a given date.

283

Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley
& Sons), 1984 Edition, p. 342-343.
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c) Dividend becomes a debt to the corporation when declared. Generally
cannot be revoked once declared.
d) Cannot be paid out of legal capital. They must be paid out of retained

earnings. They increase legal capital ™

5) Right of Shareholders to inspect books and records

a)

b)

d)

Shareholders have a right to inspect books and records. ** Right of
shareholders to inspect books and records exists in common law and may be

provided for by statute.

These books and records include minute books, stock certificate books, stock

ledgers, general account books.

Inspection must have a purpose reasonably related to his interest as
shareholder, e.g., to communicate with other shareholders, not to compete

with corporation.

Corporation may be subject to fines if it refuses to allow the shareholders to

inspect books and records. : o

Directors, as opposed to the shareholders, have an absolute right of inspection

and they can bring their accountant or attorney along with them.”

6) Pre-emptive right

** Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley
& Sons), 1984 Edition, p. 343.

Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley

& Sons), 1984 Edition, p. 343; McCarty, F. William, Bagby, John W., The Legal Environment of
Business, (Irwin Publishers Ltd.), p. 435.

¢ Delaney, Patrick R., Gleim, Irvin N., CPA Exammatmn Rev1ew Business Law, (Newyork John W:ley
& Sons), 1984 Edition, p. 343. . . .o
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7)

b)

Shareholders Right to Sue.

a)

b)

This is the right to subscribe to new issues of shares so that the shareholder's
ownership will not be diluted without the opportunity to maintain it. For
Example: (forporatic;n has one claés of cc.)mlmon stock. St(;ckholder A owns
15%. A new issue of the same class of stock is to be made. Stockholder A has
aright to bu}; 15% of it.

This is the right of first refusal and applies to issuances of new stock of the
same class or series that the shareholder owns.

Usually only applies to common stock, not preferred and treasury stock.

There is no preemptive right to purchase stock at par value.

This right may be denied by the charter.®”

Shareholders can sue on behalf of the corporations in the event of improper

action®, i.e., a derivative suit.

In cases where a duty to the corporation is violated and corpora'tion does not
enforce, e.g. Directors violates his fiduciary duty to corporation or illegal
declaration of dividends or fraud by officer on corporation. In such
circumstances the shareholders must first demand that directors sue iﬁ name
of corporation and then may procéed if théy refuse. Suit-may be barred if
directors make good faith business judgment that the suit is not in the

corporation's best interests.

%7 Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley

& Sons), 1984 Edition, p. 343-344,

*** Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley
& Sons), 1984 Edition, p. 344; McCarty, F. William, Bagby, John W., The Legal Environment of Business,
{Irwin Publishers Ltd.), p. 435.
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¢} Damages go to corporation .
d) Plaintiff must be shareholder of record.

8) Shareholders have a right to a pro rata share of distribution of assets on
dissolution after creditors have been paid.”*

All these rights of shareholders are recognized by Islamic law.
3.5 DIVIDENDS ON SHARE

The law assumes that the purpose of a business corporation is to make a profit.
Shareholders usually invest in a corporation primarily to share in the expected profit
through dividends. It is not unusual for the corporations to retain all earnings over long
periods of time and to reinvest them in the business. Dividends must be paid ratébly on
the shares of any class or series within the class;.zm Dividznds must be paid in cash unless

there is an express authority to pay them in shares or debentures. '

The power to pay dividends is inherent in evefy company, and therefore, it need not be
given by the memorandum or the articles.” Dividends are profits of a trading company

divided amongst members in proportion to their shares. Such proportion may be

£

%9 Delaney, Patrick R., Gleim, Irvin N., CPA Examination Review Business Law, (Newyork: John Wiley
& Sons), 1984 Edition, p. 344.

** Lusk, Harold F., Hewitt, Charles M., Donnell, Johan D., A James Barnes, Business Law, (Ontario:
Richard D. Irwin, Inc), 4™ Edition 1978, p. 548. '

#! Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.}, p. 61.

#? Choudhary, A.M., A Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 63;
Jones, Frank H., The Students Guide Te The Company Law, {London: Gee and Co Publishers Ltd), p. 134
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determined by the articles; if not, dividend may be paid on each share in proportion to the

nominal value of that share without reference to the amount actually paid up thereon.”

Shareholders have a right to share in the net income of the corporation; however the
declaration of dividends is subject to the business judgment of the board of directors.™ It
is the discretionary power of the board of directors to declare the dividend. 5 This
discretion applies even to preference shares. Dividends are not gratuities lr‘landed out to
shareholders by a benevolent board of directors but they are the expected returns on
capital investment.” The directors may refuse to declare dividends and the shareholders
cannot insist on the payment of dividends even if the proﬁts are very large. But where
they choose to pay the dividends they must state in’ their report, to be attached to the
company's balance sheet. The amount which they recommend should be paid by way of
dividend. Directors of the company may declare in the general meeting of the company a
dividend which should in no event exceed the amount recommended by the directors in
their report. ¥’ A board of directors muét act reasonably and in good faith. Where fraud or
a gross abuse of discretion is shown and there are profits out of which dividends may be

declared, the shareholders may compel the board of directors to declare dividends

I

% Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 59; Choudhary, A M., A
Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 63.

! Barnes, A. James, Dworkin, Rerry Morehead, Richards, Eric L., Law For Business, (Irwin McGraw
Hill), 7" Edition, p. 516; Corley, Robert N., Robert, William J., Principles of Business law, (Englewood
Cliffs New Jersey: Prentice-Hall Inc.), 11* Edition, p. 725.

95 Corley, Robert N., Robert, William J., Principles of Business law, (Englewood Cliffs New Jersey:
Prentice-Hall Inc.), 11 Edition, p. 725; Lusk, Harold F., Hewitt, Charles M., Donnell, Johan D., Barnes, A
James, Business Law, (Ontario: Richard D. Irwin, Inc), 4™ Edition 1978, p. 549.

2% [ usk, Harold F., Hewitt, Charles M., Donnell, Johan D., Barnes, A James, Business Law, (Ontario:
Richard D. Irwin, Inc), 4™ Edition 1978, p. 549.

#7 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 59-60; Choudhary, AM.,
A Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 63.
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through the court.”® Declaration of dividends is the responsibility of the directors.””
Besides these dividends the articles may empower the directors to declare interim
dividends, i.e., dividends in between two ordinary general meetings of the shareholders of

the company.*®

A dividend become a debt from the date on which it is declared or when it is payable, and
a shareholder who is cn?itled to it can sue to recover i‘_t within six months from such date.
Such dividend cannot béar any interest unless the articles so provide. A dividend, once its
declaration has been made public, may not be rescinded.*®' An interim dividend, however,
is not a debt and the directors may pass a resolution to rescind it. *?A declaration of
dividend is proper as long as it does not impair the capital stock. Any declaration that

reduces the net assets of the corporation below the outstanding capital stock is illegal.’™®

A company insteiad of paying dividends may czipitalizé its profits if the articles so permit.
The company in such a case declares dividend or bonus out of its undistributed profits
and issues at the same a'corresponding number of new shares. 'Thé company thus enabled
to increase its capital and the shareholders, on the other hand, get their dividends in the

shape of fully paid up shares which are called bonus shares.*® The effect of capitalization

% Corley, Robert N., Robert, William J., Principles of Business law, (Englewood Cliffs New Jersey:
Prentice-Hall Inc.), llﬂ‘Edltlon p. 725,

% Lusk, Harold F., Hewitt, Charles M., Donnell, Johan D., Barnes, A James, Business Law, (Ontano
Richard D. Irwin, Inc), 4" Edition 1978, p. 549.

*¢ Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 60. Choudhary, A.M., A
Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions$), p. 64.

*! Corley, Robert N., Robert, William J., Principles of Business law, (Englewood Cliffs New Jersey:

Prentice-Hall Inc.), 11ﬂl Edition, p. 725.

*2 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 60.

B Corley, Robert N., Robert, William J., Principles of Business law, (Englewood Cliffs New Jersey:
Prentice-Hall Inc.}, 11th Edition, p. 725.

** Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 61; Choudhary, AM, A
Hand Book Of Company Law, (Lahore: All Paklstan Legal Decisions}, p. 64.
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is that the company does not part with any of its assets; but each shareholder gets a larger

number of shares.

305

3.6 CHARACTERISTICS OF SHARES

D

2)

3)

4)

3)

6)

All the shares have equal value and all the shares collectively constitute the
capital of the company. Some of the commercial legislations describe the
minimum and mpximum par value of shéres. |

The mair; objective of making the shares of equal value is to facilitate the business
conducted by the company, the distribution of dividends or profits, to determine
the majority in general meetings of the company and to regulate the prices of

shares in the stock market.

Equal value of shares provides equal rights to its holders except the holder of
preferred shares or stock.

The shareholders have limited liability.” 306

The shargs canriot be further divisible. Shareg must be in the ownership of one
person. The main objective of this restriction is to regulate the relationship

between the shareholders and the company.

Shares are transferable. It is the salient feature of shares.>®’

*% Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 61.

0% There is difference of opinion among Muslim scholars regarding the admissibility of limited liability of
shareholders because they differ in the permissibility of notion of legal person in Islamic Law. According
to a group of scholars in South Africa the concept of limited liability does not exist in Islamic Law because
it is the cornerstone of Western Capitalist economic system. While on the other hand according to Maulana
Taqi Usmani the concept of limited liability is the loglcal consequence of legal personality and hence
acceptable in [slamic Law.

%7 Khaslan, Saad Rin Tarki, “4/ Ashuum Al Jaiza Wa Al Mahzoora” (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol, 3, P. 4-5; Shareef, Muhammad Abdul Ghaffar, “Ahkam Al Suuk Al Maalia”,
(Majalah Al Shariah Wa Al Dirasat Al Islamia). Vol. 18, May 1994, p. 213; Kurdi, Ahmad Al Hajji, “4/
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3.7 SHARIAH RULINGS ON SHARES (p¢U (i) cigsil

Share is a portion or part of the capital of the company and shares overall presents a
company and company in Islamic Figh is based on the principlé of agency. Shareholder is
an agent of another shareholder in dispo‘sitions. Therefore the acts or dispositions of all
the sharecholders are implemented in tﬁe company due to ownership with respect to his
share and due to the principle of agency with respect to the shares of other shareholders.
But some of the prevailing enactments provide that capital of the joint stock company is
not in the ownership of shareholders. Joint Stock Company has a legal identity and a

corporate persopality. “The liability of company is different from the liability of

Mutajara Bi Ashum Sharikat Garduha wa Amaliha Mubah Lakina Taqtarid Min Al Bank Bisiffa
Mustamira”, (Majalah Al Shariah Wa Al Dirasat Al Islamia). Vol.44, March 2001, p. 144; Hameesh, Abdul
Haq, “Fii Hukam Tadawal Al Ashum Al Mukhtalita”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat), Vol. 4, P. 25; Yahyah, Fahad Bin Abdur Rahman, “4! Mudarraba Alla Al Ashuum Qabal Buudh
Al Sharikah Fii Nishatiha”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 4, p. 34-35;
Mehdi, Nazeech Muhammad Al Saadiq, “4f Awrrag Al Maalia Al Mutadawilla Fii Al Aswaaq Wa Al
Boorsat “Al Ashuum”, (Muatamir Aswaaq Al Aoorag Al Maalia Wa Al Boorasat), Vol, 1, P. 25-27;
Abdullah, Syed Hassan, “Al Aswaaq Al Maalia Wa Al Boorasat Min Al Manzoor al Shari wa Qanooni”,
(Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 2, p. 24; Asbahi, Mustaffa Yaseen
Muhammad, “A! Qancon Al Wajib Al Tatbeeq Alla Al Hagaat Al Qanconia Al Mutasilla Bi Aswaag Al
Aoorag Al Maalia Zaat Al Tabi Al Duuli”, (Muatamir Aswaaq Al Acoraq Al Maalia Wa Al Boorasat),Val.
3, P. 11-13; Ahmad, Yaseen Muhammad, “Alashuum al Jaiza wa Al Mahzoora Wa Dooreha Fii Thdaas
Nahda Iqtasadia Shamila Wa Muasaara”, (Muatamir Aswaaq Al Acoraq Al Maalia Wa Al Boorasat), Vol.
3, P. 4-6; Abu Al Nassar, Assam, “4! Hukam Al Shari Fii Tamalik Al Ashumm Wa Keefia Tatheer Ashuum
Al Sharikat Alati lkhtalata Fiha al Haram Bil Halal", (Muatarhir ‘Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat), Vol. 4, pf 4-3,
§ 5ud oo NN laall (S pall g A (8100 (8 pead pita) (B pgliaadl g3 et aguall (DBRN (S 5 O dua S0
(08 31904 gl ¢ e Halll) dmlh (Al Cilead Al 5 Ay pudth Daa JeABall (5 gualt alsal cdy AN URY 36 daaa 4560
iy 0 Al 13 e Ay i (a5 505 (S8 e Wl g Ui S 5 ey Bl g3 80 aall aal 5383 1213
A} agal) S0 a%a B (Glgaa Gall 3o 5560 £144 (0 2001 ousba sy ol saadh ((Anadlatll Cluid jalt
O pgnalt o Ay laall () cpea 0 o 3gd g383 £ 25 (g el gl Alauall ((lua gl g Al (81 g0 () gl alia )
(6 Meall (Baleall dana Ay 3 55363 ¢ 35-34 (o al M Alanall o(Ciluo paalt 5 LB (310 (3 gl palie ) gdalitil B AS A
s 0N At (e s gall g At 3131 (Bl g paia) (P agud1T il galh g (gl (B A glaialt adlall AL (0
Sl 3 gW gl palia) (AN g 8 A0 glaiadl (e ilaa gt g AL (B guH el 28 G e 9580 27425
Al A5 gl QB o Gl und gt 0 AN ¢ aomua¥) Saaea Opualy ilinan ;9S8 424 (o ¢ S Slaall ((Slua syl
Oty 883 ¢13-11 acalll laall (@l st g A0ad) 360 (3 paad alia) o gal) athalh il Ll 3 gW1 () gl
3l B (g aiia) 8 pualan g ALl dabial) dngd Bibaaf (AU 98 95 sBaall g5 3iad agud) caeal 2aae
A S pgah jaghat S 5 gl il B o pN pSadl ¢ ol g pluas 55383 ¢ G4 (pa QT Mlaadl o(haar g
L 54 spa o ) Saall (Silea gl g A (3100 (Bhaud paia ) Dlally ol jadl Led Lalid)



shareholders. There is difference of opinion among the Muslim Jurists with respect to the

Shariah ruling (48! a8ali) on shares. In this regard there are two opinions:

i

First Opinion: According to this opinion share is considered to be a commercial

commodity. This is the opinion of Sheikh Jadd-ul-Hag and others.
Arguments of First Opinion:
There are two arguments on which this opinion is based. Theses are as follow:

1} Joint stock Company is formed as a consequence of man-made laws or statutes or
enactments which provide that the capital of the company is not the ownership of
the shareholders.

This argument can be repudiated First_iy that 'tfhe establishment of corpor;dte

personality (;r separate legal entity of company and limited liability of the company

do not exclude it from /nan partnership (&Uad! 48 .5).Capital is joint property of all
partners and Board of Directors takes remuneration form the owners of the capital
and loss is to be beard by owners of thé capital. Secbndly it is inevitable from this
argument that there is no difference between Joint Stock Company involved in
permissible business and the one involved in impermissible business according to
Shariah. Both of these have separate legal entity and distinct from its shareholdgrs

and none of the Muglim jurists is of that opinion. . .

2) A share is a property used for commercial trading purposes and shares have their
own markets to be traded there. Those who traded with shares can earn profit as
well as bear loss. The reason of trading with them is the commercial value of

shares in stock markets. That's why shares are considered to be commodities.
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This argument can also be repudiated that considering shares a commeodity is not a
matter of dispute. This assumption does not exclude the shares to be a portion or part

of assets of the company.

Second Opinion: According to this opinion share is an allotment of a portion or part to
the shareholder in the stock or assets of the company. This is the opinion of most of the
contemporary scholars. This opinion is based on the fact that Sharikah in Islamic law is

based on the principle of agency.
Preferred opinion: Second opinion is preferred over the first one. **

According to Muslim scholars the sharesl of a company are negotiable only if the
company Owns some noﬂ liquid assets. If all the assets of the company are in liquid form
i.e. in the form of money, then the shares can be purchased and sold only at par value
because in this case the shares represent money only and money can be traded onlfy at par
value.’® ) : ‘_. " ’,

3.7.1 SHARIAH RULINGS ON DIFFERENT TYPES OF SHARES

¢

In Shariah there are different types of shares. Shares are of different types on the basis of:

1. Rights attached with shares

3% Khaslan, Saad Bin Tarki, “A! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3 P. 4-12; Tjaz, Irshad Ahmad, “Bazzar Hissas Ki Sargarmian Aur Inka
Shari Jaiza” Sunday Magzine 16™ August 2009,
ke $12-4 s SO alaall &(HLA‘JJ-IHJW‘J"JJ‘“JL’H‘P) ;nJJhaA-U 5 gl st ¢ QBL&HQS_)JUAMMJ
2009 o) 16 0 3%n ¢ K S (o3 4 5 Il Ui £ e S panan T M lpetaaad 3L
3 Jgbal, Zamir, Mirakhor Abbas, An Introduction To Islamic Finance Theory and Practice, (Lahore:
Vanguard Books Pvt. Ltd.), p. 174; Usmani, Muhammad Tagi, An Introduction to Islamic Finance,
{Karachi: Maktaba Maariful Quran), Edition 2002, p. 208.
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2. Depreciation of shares

3. Forms of shares

4. Value of shares

5. Types of business conducted by the company.

Types of Shares On the Basis of

Ls
Y Y
Right attached Depreciation Forms of Value of onp; c;:: ?“‘:::
with shares of shares shares shares " c:m ny
Ordinary ‘ Shared —— Namad Sharad ——m PerValue pany
Shares *  Capital
——m
L m  Preferred L Delight Shares |— = Bearer Shares Issuance Value
Shares - .
F—— Infrinsic Value
L Ordered Shares
Market Value
R
Permissible Business Prohibited Business Mbced Rature
st
1" TYPE OF SHARES:

i’ERMISSIBLE AND NON PERMISSIBLE SHARES WITH RESPECT TO THE

RIGHTS ATTACHED WITH THE SHARES (4sis Juiel 5 jsliadt o3 jladl aguldl)

One of the basic characteristics of the shares is that all the shares are of equal value and
this particular characteristic requires equal rights of the shareholders. Some of the
legislations permit to issue shares with particular and peculiar characteristics or features
which differentiate them from other types of shéres. In fhjs respect there are two types of

shares which are as follow:
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1) ORDINARY SHARES (dlall agulii)
Ordinary shares are shares of equal value. The shareholders of ordinary shares are
granted equal rights. The shareholders of ordinary shares are entitled to get dividend and

are liable to bear loss in accordance with their respective shares.

Shariah Ruling (&4 aSall): Ordinary shares are permissible in Shariah because they

are based on the principle of equality (), 31

2) PREFERRED SHARES (5 jliaall aguit).
The shareholders of preferred shares enjoy the rights which are not enjoyed by the
ordinary shareholders. 1 When the company needs rﬂor;: capital or desnre to increase its
capital then the company issues new shares with certain peculiar features which are not
ﬁttached with already i;sued shares to motivate the bublic towards the subscription of

these shares. Some times the company offers its ordinary shareholders to.convert their

shares into preferred shares in recognition of their services which they rendered to the

19 Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Acoraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 12-13; Ahmad, Yaseen Muhammad , “Alashuum al Jaiza wa Al
Mahzoora Wa Dooreha Fii Thdaas Nahda Iqtasadia Shamila Wa Mudsaora”, (Muatamir Aswaaq Al
Aooraq Al Maalia Wa Al Boorasat), Vol. 3, P. 14; Igbal, Zamir, Mirakhor Abbas, An Introduction To
Islamic Finance Theory and Practice, (Lahore: Vanguard Books Pvt. Ltd.), p. 194.
£14-13,00 I Macall (il gal) 5 Agilall 31,55 B guad paiia) 3 poliaall o3 ad) agual (RN (8 5 G S 5430
leJJYid'l}mi)u.m) so}dl.u_,d.nhaq.\ha.\!l-Lu‘ud.\aiqéu”a_,o‘)_,&dl\,a_pbﬂlH-u‘l! cdaad dane Gy g gika
.14 s sml .ﬂa-l-“ s(t-lhdw‘ 3 q‘-&“
1 Khaslan, Saad Bin Tarki, “4/ Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 12-13; Ahmad, Yaseen Muhammad, “Alashuum al Jaiza wa Al
Mahzoora Wa Dooreha Fii Ihdaas Nahda Iqtasadia Shamila Wa Muasagra”, (Muatamir Aswaaq Al
Aooraq Al Maalia Wa Al Boorasat), Vol. 3, P. 14,
¢14-13,00a A Alacal) o(ilua s gt g Agdladt 315 o5 @ gl aliia) 3 gBaall g 5 5ot aqulll ((NBAN S 3 0 e 4383
BT T BT R SV PR IR R FOW- P VS LU I ATSTOINE BY - WL IR S EX PV,  FEVENFPEC I PRSP &
14 oo SN Al (b paalh g Ayialt
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company. It is due to this reason that preferred shares might be issued at the first instance

or ordinary shares might be converted into preferred shares.*”

Shariah Ruling: Generally preferred shares are not permissible in Shariah®" It is
permissible to grant certain shareholder priorities in matters related to procedural or
administration in addition to the right of vote of ordinary shareholders.*'* The reasons for

the prohibition of preferred shares are as follow:

1. Non equality in profit and loss;
2. The peculiar characteristics attached with the preferred shares are against the
contract of Sharikah.

3. Preferred shares‘also violate the Shariah legal maxim i.e. "Damage and benefit go

together" (pall akilt) 315

*12 Khaslan, Saad Bin Tarki, “4/ Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 1-14.
(14-1400 AN Maalh ((hea gt g Aiadt 315501 (3 guad salia) b gliaall g3 3adl pgaallt (DERY LS 5 0 S g5
B Abdullah, Syed Hassan, “A! Aswaag Al Maalia Wa Al Boorasat Min Al Manzoor al Shari wa Qanooni”,
(Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol.2, p. 29; Ahmad, Yaseen Muhammad,
“Alashuum af Jaiza wa Al Mahzoora Wa Dooreha Fii Thdaas Nahda Igtasadia Shamila Wa Muasaara”,
(Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, P. 15; Jadeed Igtasadi Masail Shariat
Ki Nazar Main, Institute of Policy Studies Islamabad, 2 Edition, December 1997, p. 15; “Tarjeehi Hissas
Ki Islami Khatoot Par Tanzeem”, Annual Report 1981-82, Islamic Ideological Council Islamabad, 2
Edition, 20" July 1993, (Islamabad: Printing Corporation Of Pakistan Press), p. 216; Shariah Standards,
(Behrain: Accounting and Auditing Organization for Islamic Financial Institutions), p. 380.
3 (31 (el aia) o RN g 0 AN glaiall o Sla et g AL (3 gusll) (D) 28 Gpoun Apea 983
LS dyaluath) Alagd diban) A g8 g5 gBaadl g3 ilall gl cdaal daae Gy 59588 £200 0 ¢ S Alpall (Sia gl
bt c(ona AT S oy (Jihea g5t At 6] G0 TN algual) (Silusy gt g Aaadd 800 (3t pudd palia) (5 olaa y
A sﬁm#h‘,& uA)\d:n‘uSu“&ﬁj 118 spa 1997 s LPJJC.GUM séklifyud“}gﬁu‘qu-"ldil:lﬁi
il Oy g 0SB g 13T WDt (1993 (AN 59 20 cpgd LA ¢ i Juai g8 (Tl BT (S (82-1981 Susp
: 216 cpa (L Ohiesly
14 Shariah Standards, (Behrain: Accounting and Auditing Organization for Islamic Financial Institutions),
p. 380. .
°13 Ahmad, Yaseen Muhammad, “dlashuum al Jaiza wa Al Mahzoora Wa Dooreha Fii Ihdaas Nahda
lgtasadia Shamila Wa Muasaara”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, P.
15
G () gl paiia) 6 alna g Alald Apslath) dags Eidaa) (A WA 5 95 laddl 3 50a) gt cteal daaa Cpuly 55863
A500a (K00 el (Sl galt g Al
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» TYPES OF PREFERRED SHARES:
There are different types of preferred shares which are as follow:

First Type: It is the type of preferred shares which have been granted preferreel rights
in the recovery.of value of their shares fully ‘from the stock or assets of the
company at the time of winding up of the company.

Shariah Ruling (/4! afall): Such types of shares are not-permissible because in

Shariah profit cannot be guaranteed Without bearing loss in Sharikah type of

contracts. So if the shareholders have been guaranteed the recovery ot: the value of

their shares fully from the stock or assets of the company, it is against the essence of

the Sharikah in Shariah and it also amounts to injustice to the other shareholders.

Second Type: It is the type of preferred shares which have been preferred in
distributivn of d1v1dends earned by the compan;f They have been guaranteed to
give fixed percentage from the dividends or profits earned by the company before
the dividends or .'proﬁts have been distributed among other shareholders.

Shariah Ruling (& 44 aSalt): Such type of preferred shares are also not permissible

in Shariah because all the shares of the company are of equal value and this equality

requires that all the shareholders should have equal rights. The holders of such shares
do not provide any extra service against which they should be given such a prestige.

According to majority of Muslim Jurists generally right to get more _dividend or preﬁt

against nothing is not permissible in Shariah.

Third Type: It is:the type of preferred shares which have been granted both,

preference in the recovery of the value of their shares fully from the stock or
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assets of the company at the time of winding up of the company and also have
been preferred in the distribution of dividends or profits earned by the company
before the distribution of dividends or profits to other shareholders as they have
been guaranteed to get fixed ﬁercentage from the dividends or profits of the
company.

Shariah Ruling (& 43 pSalt): Such type of preferred shares is not permissible in

Shariah.

‘

Fourth Type: It is ;he type of preferred sh;ares which have been grlanted more voting
rights in the gen?ral meetings of the company. .They have been given more hold in
the general meetings of the company.

Shariah Ruling (&4 afall): Such type of preferred shares is not permissible in

Shariah because shares are of equal value and it requires equality in rights of the

sharcholders. Therefore all the sharcholders must possess equal voting rights in the

general meeting of the company.

Fifth Type:'It is a-type of preferred sharés whi'ch.’have been granted fixed rate of
return or interest or riba or usuary annually whether the company earns profit or
not.

Shariah Ruling (,® 43 aSall): Such type of shares is not permissible because fixed

rate of return amounts to riba and riba is strictly prohibited in Shariah.

Sixth Type: It is a type of preferred shares which have been granted right to be
preferred in the subscription of new shares when issued because they are the

primary shareholders of the company. -
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Shariah Ruling (44 aSalf): Such type of preferred shares is permissible on the

basis of right of pre-emption.**

Z

2" TYPE OF SHARES:

PERMISSIBLE AND NON PERMISSIBLE SHARES WITH RESPECT TO THE

DEPRECIATION OF SHARES (WS4l Juiely 5 yshadl 33 jilal) pgaddl)

Generally the par value of shares is not refunded to the shareholders except in case of
winding up of the company after the creditors have been repaid. It is the right of the
shareholder to be a part of the company as a. shareholder as long as the company exists
and enjoy the benefits being a shareholder ‘of the company. Somgtimes it become
inevitable for a'compa\ny to depreciate some' of its shares and it is provided by the
Memorandum of Assoqiation {(MOA) of the company. On this basis shares have been

divided into two types:

1. SHARE CAPITAL (Jw sl pgal)
These are those shares, the par values of which do not come under the possession of the

shareholders or such shares do not depreciate their value.?"”

i

318 Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaagq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 13-16.
L 16-13ca N Sacal) (bea gt g A 31 (gl paiia (3 gliaall g 8 et agelll ODRRT LS G dea 9388
17 Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aocoraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 18; Mehdi, Nazeech Muhammad Al Saadiq, “4! Awrrag Al Maalia Al
Mutadawilla Fii Al Aswaag Wa Al Boorsat “Al Ashuum”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat), Vol, 1, P. 6; Ahmad, Yaseen Muhammad, “Alashuum al Jaiza wa Al Mahzoora Wa Dooreha Fii
thdaas Nahda Igtasadia Shamila Wa Muasaara”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat), Vol. 3, P. 21. ‘
2583418 e AN aal) o(Cilua ;palt p Al (398 (3 g aile) o8y gBaall g3 jiad) agealh (OB LSS O e g3
SN 1 (gl palia) agualt Cilia gl g (et B A ghanall Zg0Lalt ALl 31080 ¢ g agall Baliall dasa 4y 35
5 Abatd Agaliil Audags taal B la 598 3 B psBaall g 5 gl s cdaal duace pualy 29383 46 (@ Aol (ilia gl
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Shariah Ruling (& 2 aSall): Such type of shares is permissible. According to Muslim

 Jurists on the share capital the Shariah ruling of ordinary shares is applicable.’®

2. DELIGHT SHARES (&34l pgf) Action de jouissance
These are those shares ‘the value of which'ha\l/'e been depreciated and the par values.of
such shares come under the possession of shareholders.’” Depreciation of shares have
been done either through casting lots (A _#) annually until the winding up of the company
or by repayment of some of the portion or part of par value of all the shares annually so
that total depreciation of shares is completed'with in the time specified by the constitution
of the company.?® The rights of delight Shareholders are preserved even after the
depreciation of their shares. But the rights of delight shareholders in dividends or profits
earned by the company and in reserves of the company are less than shareholders of share

capital. At the time of winding up of the c‘c.)mpany ﬂ1e holders of share capital are

18 Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aocoraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 18; Ahmad, Yaseen Muhammad, “Afashuum al Jaiza wa Al Mahzoora
Wa Dooreha Fii Thdaas Nahda Iqtasadia Shamila Wa Muasaara”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P, 21.
2883 118 e SN gl ‘(oulewi‘jlu‘si gl paiia) (3 gliacall g 8 3iadt g (DRSS 5 Oy dman y g580
S G (8 g paiia) 6B ulan g ALald Lpaluatl) Al Sihaad A a g8 95 ol p 5 el apallt cdeal daae Cpuly
21 spa okl Al s(t:.\hawl
1 Khaslan, Saad Bin Tarki, “A! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 13; Mehdi, Nazeeh Muhammad Al Saadiq, “A! Awrrag Al Maalia Al
Mutadawiila Fii Al Aswaaq Wa Al Boorsat “Al Ashuum"”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat), Vol, 1, P, 6; Ahmad, Yaseen Muhammad, “Alashuum al Jaiza wa Al Mahzoora Wa Doereha Fii
fhdaas Nahda Iqgtasadia Shamila Wa Muasaara”, (Muatamir Aswaaq Al Aocoraq Al Maalia Wa Al
Boorasat), Vol. 3, P. 21.
18 uﬂt.’-\!ﬂli alai s(uhﬂ”.\.“_y‘g!u‘ A dlya‘nﬂa) mW\J:jLﬂiHu‘ﬂ M‘qs_yuahu”as.\
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3 ALLE dpalas) Auagd ilaal B 1ed 9 5 sliaalt 5 5 30 ageullt cdaal daaa cpuily 59382 66 o] g Alaadl ((a gt 5
L 21 spe B0 aladd) o(cleapalt g Al 330 (3 gual jalia) i3 pualen
3% Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaag Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 18; Shuarabi, Abdul Hameed, Muassisa Al Sharikat al Tizariva
Sharikat Al Ashkhas Wa Al Amwaal Wa al Istasmaar, (Iskandria: Manshaa Tal Muaraaf), p. 586.
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preferred to the holders of delight shares in getting the payment equal to the par value of

their shares from the reserves of the company.
Shariah Ruling (& &t asadl):

¢ If the company issues two types of shares and one of them is ordinary shares the
holders of which are responsible to manage the affairs of the company and the
second one is delight sha_res. If the depreciation qf delight share:t: occurs then tﬁey
are dispensed with the bearing of loss and they are entitled to get divid_cnd. It is
not permissible ifn Shariah because it is against the essence of Sharikah that is the
equality among fhe shareholders and bearing of risk by all the shareholders. It is
not allowed in Shariah to exclude some of the shareholders or partners from
bearing the loss and put the burden to bear the loss completely on the other
sharcholders or partners.
¢ If all the shares depreciate annually by fixed percentage, it is permissible in
Shariah because\it follows the principle -_6f equ@lify.”‘ |
These are th(;se shares the value of which have been depreciated and the par values of
such shares come under the possession of shareholders. The rights of delight
shareholders are preserved even after the depreciation of their shares. It is because of
this particular feature that delight shares‘are not permissible in Shariah. Once the par
value of shares comes under the possession of shareholder then he is not entitled to
get any sort of right on his respective share. There is another way through which the

rights of holders of delight shares can be preserved even after the depreciation of their

32 Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P, 17-19.
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shares. Guarantee (4US) can be demanded from the holder of delight shares. When the
holder of delight shares givés guarantee then righf to get dividend from profit can be
granted to him on the basis of legal maxim of Shariah (pills aidll) “Liability is an

obligation accompahying gain”

3" TYPE OF SHARES:

PERMISSIBLE AND NON PERMISSIBLE SHARES WITH REFERENCE TO

THE FORMS OF SHARES (W& jbiel 5 glaall 33 5iadl pgudil)

One of the characteristits of the shares is that they are tfansferable. So the shares should
be issued in such a form that they can be transferred easily. The following are the types of

shares according to their forms:

1) NAMED SHARES (4aus} pgal) Actions Nominatives
On the certificate of these shares the name of the holder of shares is written at the time of
the issuance of the shares.”” The person whose name is written on the certificate is only
entitled to get the benefits arises from that certificate and no person other than him can

get the benefits from that particular certificate. The ownership of such shares is

*2 Khaslan, Saad Bin Tarki, “A! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vel. 3, P. 19; Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al
Mukhtalita”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 4, P. 24; Ahmad, Yaseen
Muhammad, “Alashuum al Jaiza wa Al Mahzoora Wa Dooreha Fii Ihdaas Nahda Igtasadia Shamila Wa

Muasaara”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, P. 17.
£ 19 e (SN Aaalh (o s gl g Adladt 3N B gead saiia) (3 gBoall 93 oladl agealll (CDESY LS5 G e 9363
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established by the registration of shares in the company. It is the most common type of

shares.’”

Shariah Ruling (&40 aSadl): such type of shares is permissible in Shariah.**

.

2) BEARER SHAi{ES (@u ) Actiohs au i’orteur
On the certificate of such shares the name of the holder of shares is not written at the time
;of the issuance of the shares. Any person holding the certificate of such shares can claim
the rights accrue from such certificate. It is written on the certificate of such shares that
the shares belong to the holder of these and holder of such shares is considered to be the
owner of these shares by the company.’” In such cases the possession of the share

certificate establishes the ownership in the eyes of the company.

*5 Khaslan, Saad Bin Tarki, “4/ Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 19.
J9 (e WBIEN aladh (it gl Sl gt dl,uei A} <d ) ghiaall 5B 3lads H—u‘ﬂ sORSY L8 5 L e ) S0
3% Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 19; Abdullah, Syed Hassan, “4! Aswaaqg Al Maalia Wa Al Boorasat
Min Al Manzoor al Shari wa Qanooni”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 2,
p. 28; Ahmad, Yaseen Muhammad, “Afashuum al Jaiza wa Al Mahzoora Wa Dooreha Fii Thdaas Nahda
Igtasadia Shamila Wa Muasaara”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, P.
17.
19 oo B alaadt (Gl gl 5 Al 316V (3l gual aliia) 3 sliaalt g 3 3aladt st ¢ OV (€ 5 5 S g8
(Sl gt g Allall ‘jbf!i gl paTia) o A g g o phlh 9Bl (e s gl g Aol gt it 38 Sy Sy 9383
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325 Khaslan, Saad Bin Tarki, “A! Ashuum Al Jaiza Wa -Al Mahgoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorgasat), Vol. 3, P. 19-20; Hussain, Hafiz Ma_uster Jadeed Fighi Masaail Kitabu Sunnat
Ki Rooshni Main, (Lahore: Majister Academy), p. 255; Hameesh, Abdul Haq, “Fii Hukam Tadawal Al
Ashum Al Mukhtalita”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 4, P. 24; Ahmad,
Yaseen Muhammad, “Alashuum al Jaiza wa Al Mahzoora Wa Dooreha Fii Ihdaas Nahda Iqtasadia
Shamila Wa Muasaara’, (Muatamir Aswaaq Al Acoraq Al Maalia Wa Al Boorasat), Vol. 3, P. 17.
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Shariah Ruling (fﬂ‘ asall): There is difference of opinion among the Muslim Jurists

regarding the permissibility of such shares.

a) First Opinion: According to first opinion such type of shares is prohibited
because it is based on uncertainty and gharar which leads to dispute.

b) Second Opinion: According to second opinion such type of shares is permissible.
According to tl}is opinion the share ._éeﬁiﬁqatkg is itself an instrument wlﬁch
establishes the rights of shareholder in the company. It is not obligatory or
compulsory to Write the name of the shareholder. Negotiable instruments like
cheques can be issued with name or without name and are permissible in Shariah.
So such type of shares is also permiséible and not prohibited.n"

Preferred Opinion: Second opinion is preferred by the Muslim Jurists.*”

3) ORDERED SHARES (3 s} 4531 pgullt)
These are the type of shares the certificate of which bear the statement that these shares
are capable of being ‘endorsed like sanadat (Cl'l-ﬁ'-w)’ which bear ‘the condition of

endorsement.’®

Shariah Ruling (& 48l asall): Such type of shares is also permissible in Shariah.*®

*2 Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Acoraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 19.
. 19¢pa Al sl ‘(ou,ut SN 3 Gl aiia) 8 glhacall g3 3had) gt DAY LS 05 0 S 4RSS
7 Khaslan, Saad Bin Tarki, “4I Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 19; Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al
Mukhtalita”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 4, P. 24. :
¢ 10 (pa oSl alal) (ubaM!JWldeﬂljlyalﬂa) ib”u“’.ﬂaj‘“—ugﬂ LMS‘I,SJALHMJ}&
+ 24 coa caa ol alaalh o(ibua gl g Edall B350 Blamd salia ) ARBEL apull) 95 pSa B (Glsea Jadl 20 380
*% Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aoorag Al
Maalia Wa Al Boarasat), Vol. 3, P. 20-21; Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al
Mukhtalita”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 4, P, 24,
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4™ TYPE OF SHARES:

PERMISSIBLE AND NON PERMISSIBLE TYPE OF SHARES WITH

REFERENCE TO THE VALUE OF SHARES (l4Ses Jicly 5 ssBaall o5 3ilall agaidit)

The rate of share value growth depends upon the company's overall actual and projected
success. Shares are of four types with reference to the value of their shares. These are as

follow:

1) PAR VALUE (4! 44l
It is the value which is stated on the instr'um_ént at the time when company came into
being. It is stateti value, nominal value or face value. Total par value of all the shares is
equal to the capital of the company at the time of its formation. Capital of the company

can be estimated by the total par value of all the shares of the company issued at the time

** Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al

Maalia Wa Al Boorasat), Vol. 3, P. 19-21; Abdullah, Syed Hassan, “4! Aswaaq Al Maalia Wa Al Boorasat

" Min Al Manzoor al Shari wa Qanooni”, (Muatamir Aswaaq Al Acofaq Al Maalia Wa Al Boorasat), Vol. 2,

p. 28; Ahmad, Yaséen Muhammad, “Alashuum al Jaiza wa Al Mahzoora Wa Dooreha Fii Ihdaas Nahda

Iqtasadia Shamila Wa Muasaara”, (Muatamir Aswaaq Al Aoorag Al Maalia Wa Al Boorasat), Vol. 3, P.

20,

O $22-19 e EGH Ao (Siba gt g A 30 B gl paila) B gaadl g3 Ral) apeldit (DBR K3 C daes g380
(b g galt g ATLal) (33 (B gl saia) (gAY 5 8l gRaEA Cha iy gl g Aglal) (g D) 08 G e 9383
B pualan g Ababit Lolail] g ilaaf (A Ua 90 95 gliaalt 55 300 pgl ctaal Sama Cpualy 9550 428 (0 o A Aaalt

.20 oo Al Macal) c(ibia gt g AL (31001 (31 guad paiia)

*® Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aocoraq Al

Maalia Wa Al Boorasat), Vol. 3, P. 23; Shuarbi, Abdul Hameed, Mosooah Al Sharikaat Al Tijaria Sharikat

wl Ashkhas Wa Al Amwaal Wa Al Istasmaar, (Iskandria: Mansha tul Muarif), p. 585; Ahmad, Yaseen

Muhammad, “Alashuum al Jaiza wa Al Mahzoora Wa Dooreha Fii Ihdaas Nahda Igtasadia Shamila Wa

Muyasaara”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, P. 25.
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of its formation. Total par value of the shares represents the capital contributed to the

company.>’

Shariah Ruling (& &l asall): There is no restriction from Shariah to issue such type.of

i

shares.”?

2) ISSUANCE VALUE (J\sa¥! 4a)
Sometimes the company needs more capital and decides to issue new shares for

subscription and determine the value of such shares,

1) If the value of these new issued shares is equal to the par value of existing
shares then there is no restriction from Shariah regarding the permissibility of
these shares because equality in value is there as required by justice. |

2) If the value of these new issued shares is less or greater than the par value of
existing shares, then there is d1fference of opinion among Muslim Jurists
regarding the validity of such shares;

First opinion: According to the first opinion it is not permissible to issue such

type of shares as it is against the principle of equality and justice a;;long the new

shareholders and the previous shareholders.

1 Khaslan, Saad Bin Tarki, “A7 Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 23; Ahmad, Yaseen Muhammad, “Alashuum al Jaiza wa Al Mahzoora
Wa Dooreha Fii Ihdaas Nahda Iqtasad:a Shamila Wa Muasaara” (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3,P. 25.,
(23 o GEN Aacalf s(..a\..a_,,u'._,-\.ui (_gu,‘n g yaiin) ‘wh...n JUPC PP uya.n SIS O3 S 982
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32 Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 23; Abdullah, Syed Hassan, “A! Aswaag Al Maalia Wa Al Boorasat
Min Al Manzoor al Shari wa Qanooni”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 2,
p. 29.
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Second Opinion: According to this opinion it is permissible to iséut? such type of
shares because issuance value of shares is very near to the market value of shares.
Therefore the issuance value of such shares will be very near to the market value
of previously issued shares. Further more the shares are important and not their

value.”

i

Preferred opinion: Second opinion is preferred over the first one. ™

3) INTRINSIC VALUE (%&ijiali Lol
Intrinsic value of shares denotes the amount of money deserved by the shareholder from
undistributed capital of the company after the creditors have been satisﬁt;d.335 Intrinsic
value is par value at the time of formation of company. But afterwards the intrinsic value
differs from par value when the company comes across with successes and failures in
course of its business. If company is successful in its business then the intrinsic w}alue, of
shares increases from par value. If the comi)ariy is not sticcessful in its business then the

intrinsic value of shares decreases from par value. If the company is neither successful

%33 Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aocorag Al
Maalia Wa Al Boorasat), Vol. 3, P. 23.
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** Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 23; Abdullah, Syed Hassan, “4! Aswaaq Al Maalia Wa Al Boorasat
Min Al Manzoor al Shari wa Qanoon , (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 2,
p. 29. '
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%5 Khaslan, Saad Bin Tarki, “A! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq, Al
Maalia Wa Al Boorasat), Vol. 3, P. 23-25; Shuarbi, Abdul Hameed, Mosooah Al Sharikaat Al Tijaria
Sharikat ul Ashkhas Wa Al Amwaal Wa Al Istasmaar, (I1skandriay Mansha tul Muarif), p. 585; Ahmad,
Yaseen Muhammad, “Alashuum al Jaiza wa Al Mahzoora Wa Dooreha Fii Ihdaas Nahda Iqtasadia
Shamila Wa Muasaara”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, P. 26.
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nor unsuccessful in its business then the intrinsic value of shares is equal to the par value

of shares.”
Shariah Ruling (& & aSali): Tt is permissible in Shariah. "

4) MARKET VALUE (4 sl 4a3al)
It is the value or price of shares when presented for sale. Market value of shares depends
upon demand and supply, political and economic state and on the conditions of the stock
market etc. it also depends uponlthe progress of the cqml?any inits busill_less, on the asséts
of the company. and on the inclination of people towards the trading of shares. The

market value of the share is different from the par value of the shares.”

Shariah Ruling (& <3 aSalt): It is permissible in Shariah as it is allowed for a human

being to sell his commodity on any price without any restriction.”

36 Khaslan, Saad Bin Tarki; “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Acoraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 23.
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*7 Khaslan, Saad Bin Tarki, “A/ Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aocoraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 23; Abdullah, Syed Hassan, “A! Aswaaq Al Maalia Wa Al Boorasat
Min Al Manzoor al Shari wa Qanconi”, (Muatamir Aswaaq Al Acoraq Al Maalia Wa Al Boorasat), Vol. 2,
p. 29.
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%% Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Acoraq Al
Maalia Wa Al Boorasat), Vol. 3, P, 23-26.
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3% Khaslan, Saad Bin Tarki, “4I Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aocoraq Al
Maalia Wa Al Boorasat), Vol.- 3, P. 23-26; Abdullah, Syed Hassan, “A! Aswaag Al Maalia Wa Al Boorasat
Min Al Manzoor al Shari wa Qanooni”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 2,
p. 29.
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5" TYPE OF SHARES:

PERMISSIBLE AND NON PERMISSIBLE SHARES WITH REFRENCE TO THE

TYPE OF BUSINESS CONDUCTED BY THE COMPANY 3 sbiaall 33 3ial Y §)

(ehlis el

This type of shares is introduced by Shariah because of the presence of concept of hatal
and haram. While on the other hand no such concept is there in Common Law so

consequently no such type exists there.

There are three types of shares with reference to the type of business conducted by the

company. These are as follow:

7

1) Shares of companies which are involved in permissible business
2) Shares of companies involved in non permissible or prohibited business
3) Shares of companies which are involved in business of mixed nature.

The detail of these three types of shares'is as follow:

1) SHARES OF COMPANIES INVOLVED IN PERMISSIBLE BUSINESS
(Ralaalt Al il ﬁas 2 aguail)

These are the shares of the companies which are conducting their businesses with in the
parameters of Shariah tcxclusiv.ely. The capi.ial of .;sucrzh companies is raised through
permissible means and such companies are involved in permissible activities. The
Memorandum of Under"standing of such companies explicitly provides that they would
strictly follow the limitations of Shariahr(ha-lal & haram) and would not advance money
or borrow money on riba and would not give guarantee of repayment of capital to some

of the shareholders.
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Shariah Ruling (&4 pSall): There is no difference of opinion regarding the
subscription, trading or sale or purchase of shares of such type of companies. These are

permissible in Shariah.

2) SHARES OF COMPANIES INVOLVED IN NON PERMISSIBLE
BUSINESS (& aalt Al citd sy f.ph) o
These are the shares of companies which are involved in non permissible activities e.g.

wine company, compan'}" doing the business of narcotics, flesh of pig etc.

Shariah Ruling (&< afadl): There is also no difference of opinion regarding the
subscription, trading or sale or purchase of shares of such type of companies, that they

are not permitted in Shariah.

3) SHARES OF COMPANIES INVOLVED IN BUSINESS OF MIXED
NATURE (Aalisadl Adiit il cis jd ﬁ.u;ﬁ) -

These are the shares of companies which are primarily involved in permissible activities

such as cement, electri¢ity and medicine companies but they are lending or borrowing

money on riba or they give guarantee of repayment of capital to some of the sharcholders

and not to all of the shareholders or such companies are involved in mal;ing of Fasid

contracts etc. This is the situation of most of the companies at present.

Shariah Ruling (& &) aSalf): There is difference of opinion among the contemporary
Muslim Jurists regarding the subscription, trading or sale of purchase of shares of such

companies. There is a great agitation among the contemporary Muslim Jurists regarding

the issue at hand.

Reason Of Difference Of Opinion:

113



The reason of difference of opinion is based on mental perception:

¢ Those Muslim Jurists who concentrate on the fact that primarily such type of
companies are involved in permissible activities and their non permissible
activities are less than their permissible activities. The Muslim Jurists allqw the
subscription, trading or sale or purchase of shares of such type of companies on
the basis of following legal maxim of Shariah:
o s S84

"Shanah ruling with respect to a large part is applicable on the whole'.

¢ Those Muslim Jurists who concentrate on the fact of presence of involvement of
companies in non permissible activities though such activities are in less amount,
they prohibit the subscription, trading or sale or purchase of shares o‘f such type of
companies on the basis of following legal maxim of Shariah:
plos o i g ALl 5 508 Sufla g
"The things which intoxicate if it is taken in a great amount, then tﬁe doze

of it taken in less or in a large aﬁioﬁnt both are not allowed" >*
Different Opinions On The Permissibility of shares Of Such Companies:

There are two opinions regarding the permissibility of shares of such companies which

are as follow:

*" Khaslan, Saad Bin Tarki, “4/ Ashuwm Al Jaiza Wa Al Mahzoom” (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Val. 3, P. 2629,
L20-26 e A alaalt ((cilua ygalt g ALY (310 (3 g _)A-I-IA) LBJJEA-&“ 3835000 agudiit u}LnJl S O w3 483
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First Opinion: Subscription, trading or sale or purchase of shares of such compé:ﬁes is
prohibited. This is the .opinion ‘of most of th'é renoWﬁed Muslim scholars like Sheikh
Abdul Aziz Bin Baan, Dr, Saleh Al Foozuun, Dr. Abu Bakar Zaid, Sheikh Abdullah Al
Bisaam, Dr. Yousaf Al Qardawi, Dr. Muhammad Al Saeel, Dr. Ahmad Fahmi Abu
Sannah, Dr. Muhammad Mustafa al Zarga, Sheikh Abdullah Bin Beeah, Dr. Saleh Bin
Zabin al Marzooqi, Dr. Hussain Hamid Hassan, Dr. Ali Saloos, Dr. Siddiq.ue Al Dareer

and Ahmad Al Hajii Al Kurdi. **
Arguments Of First Opinion:

1) Firstly they support their opinion by qubting all AAyahs and Hadiths regarding the
prohibition of riba. Allah said in Holy Quran:
M2 Ciagn oS 0 L O By e f 93 g 400 10800 ) gl il Ly
"Q you who believe! Fear Allah and give up what remains of your demand

for usuary, if you are indeed believers."
343 1 L.U“eﬁJ@-.‘-“ﬁ‘diiJ"

"And God has permitted trade and forbidden riba".

P

The Holy Prophet (pkwalt Skual 4e) said:

! Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P, 29; Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al
Mukhtalita”, (Muatamir Aswaaq Al Aoorag Al Maalia Wa Al Boorasat), Vol. 4, P. 40; Taneeji, Ibraheem
Ali Ahmad Al Shaal, “4l Dawabit Wa Al Maayeer Al Hikma Li Sharikat Al Mukhtalita Fii Duu Al Shariah
Al Islamia”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 4, P. 5. )
€29 (e G slaadf c(Glea y gl g Aatadt BN (B b paiia) B pgliaall g B Hadt gl (RN LS 5 G S 49388
JH83 440 s0m ept S Saadl (Do gt g Lt (130 (B guad i ) AN agud) S 5185 a8 B i lpaa Badl 3o 5380
BV (B gl saibe ) Apadlayt Ay pblf p guin (B Adaliial) ClS M AaSall pptaalt g o guiall o alhall JLEN daal Ao panl )
2 Qurah Al Bagarah: 278.
*3 Surah Al Bagarah; 275.
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TALa U Ly S 0 9 1 OB gl B3l A il Gl 4 it (g R il 0

0 gallii Y g gl oS gl ugs pSl £ g ga

From Abu Jaheefa 43 & (o it has been reported that the Holy Prophet 44
poluudt 3all said that all riba is a type of riba al ja;liliya and it was written, for you

is the capital money only, don’t transgress an not be transgressed.

S 3 4ganld g 4SS g AdS ga gLy STl phidl B3Lall Agle il 2 dde b g ila 0B g

! 345";-1_;u ah

From Jabir 43& &l &} it has been reported that the Holy Prophet ! $3ball 43l
cursed the one who charges riba; he who gives it; the one who records it; and the

two witnesses; saying that " they are equal".

The above texts, are quoted by the supﬁoﬁers‘.oﬁ the first opinion because of the
fact that these texts refer to the prohibition of riba generally and this general
prohibition includes riba in large or less amount. Therefore riba or interest earned
by the company through lending or borrowing money is also included in riba al
jahiliva which is. clearly prohibited by Quran and Sunnah. So_ the.subscription,

trading or sale or purchase of shares of such companies is prohibited.

Objection On This Argument: The above argument is objected that the

shareholder is not getting the riba or interest as it is compulsory for him to dispose

s

** Transmitted by Imam Abi Daood In His Sunann, Chapter Wadh Al Riba, p. 249.
249 cpa iyl &l.d_’ Q‘i 3 s e cddiu (l's J3ia q-.i‘ ‘-Ldl Aa Al
5 Transmitted by Imam Ahmad In his Musnad, Vol. 1, Hadith No: 660, p. 456.
L 660 1wt 4B ) (456 a1 5o odiua g3 daal pla¥l 4p A
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2)

off the money earned by the way of riba or interest by giving such money in the

way of charity or benevolence.

This objection can be answered'firsﬂy that the shareholder is not arr-long the ones
who himself eats riba but he is the one makes others to eat it therefore he comes
in the ambit of above quoted Hadiths i.e. the Holy Prophet pduall 33all 4gle cursed
the one who charges riba; he who gives it; the one who records it; and fhe two
witnesses; saying that "they are eqﬁal";' Secoxidiy in order to get rid of a part of
earnings which is earned by illegal or unlawful means, it is first of all required to
determine or specify that portion from earnings which is illegal because of the
involvement of riba or interest. Such portion can be determined only if the money
earned is taken into possession. It is an established fact that the' shareholders
practically do not get the possession of those earnings. So exact estimation is not

possible.

Muslim Jurists said that it is mandatory for the shareholder to dispose off the
money earned by way of riba or interest by giving it in the way of charity or
benevolence. This can also be refuted that the repentance with a determination to

commit a sin is not acceptable in Shariah. Ibn al Qayyim said:
Ml 3 pdilse pa Ay slt Jaiudst
"Repentance is impossible when it is directly followed by the commission of sin"

When company is lending or borrowing loan on riba or interest actually it is
shareholders who are lending or borrowing loan on riba or interest because the

transactions done by the company are considered to be done by the shareholders.
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It is prohibited for a human being to invest money in prohibited activities
similarly it is prohibited for a company to invest its capital‘ in prohibited activities.
Sharikah in Islamic law is based on the principle of agency. Therefore the
shareholder (shareek) is considered to be an agent of other sh;lreholders in
dispositions. The acts done by one shareholder is implemented on other
shareholders due to principle of agency.

3) The texts of Shariah (&4l yagadll) do not tolerate riba even if it is pr.esently
nsignificantly. ’

bl s 08 a)\.udﬁ)l.\alh\.,ahwﬂldu;dﬁt\hﬂl@Jmﬁgwl@m;‘.gu;,ipl@

6 A op b pnd ol gMB € pu 13} b N iyl sadladl B3Lall dfle G pailly

On the authority of Hazrat Saad Bin Ibi Waqas 4% & i it is reported that
Hazrat Muhammad aMuadi 83ualdl 433 said Muhammad aded) 33uadl 43le was asked
about the exchange of wet date with dry date and he inquired whether the wet
dates decreases when become dry? Muhammad adkadt 33uadl 4le prohibited the

exchange when he was provided with the positive answer of his question.

4) The Holy Prophet said:

700 Sadilua] L dda § g3l g oy S5 pal 13 g co gulinld £l 5 aSiggs 13

"When you are ordered not to do something refrains from doing it and when you

are ordered to do something accomplish it according to your capacity”.

*#¢ Transmitted by Imam Abi Daood in His Sunann, Chapter: Al Tamr Bi al Tamr, Vol. 3, p. 257.
L2587 a3 g o pailly el Gl M.n.u,_,i A9 () plall) A S
7 Transmitted in Atraaf Al Muatali Bi Atraaf Al Musnad Al Hanball Chapter: Hamam Bin Manbah Aan
Abi Hurraira, Vol. 8, Hadith No: 103%4, p. 79. '
10394 :Suaall 43,079 e 8 5 i q.'ius Lu.au.tf'.u sl (‘,L.mll mtulﬁuqhdl Sluealt Gl bl A ol
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This Hadith refers to the fact that it is obligatory to refrain from a thing which
Hazrat Muhammad bl $3ual 4.0 ordered to refrain from it. Riba is prohibiied
and orde;ed to be refrained from it by Shariah. Involvement of riba is the;e in the
activities of such companies. In accordance with the above quoted Hadith it is not

permissible to subscribe, trade or sale or purchase of shares of such companies.

5) Muslim Jurists disapproved Mu;sharakah between Jews or Christians and Muslims
because Jews or Christians practice usuary or riba.

6) According to Muslim Jurists who prohibit the subscription, trading or _sale or
purchase of shares of such companies is cohsidered to be an assistance to commit

a sin. Allah said'in the H()ly Quran:

el gaadl g o o L giglad Y o sBill g ot Jo fgigla "

"Help you one another in A/ Birr and At Tagwa (virtue, righteousness and piety);

but do not help one another in sin and transgression".

In the light of above quoted Ayah Muslim Jurists prohibited the subscription,
trading or sale or purchase of shares of such companies bécause it amounts to
assistance to the commission of sin. It is because of this reason that Musljm
Jurists put a condition that motive behiﬁd the: cﬁntract should be legal or lawful
for a contract to become valid. For Examples: Selling of grapes is permissible
generally but if the grapes are sold to make wine from them then the sale is not
allowed in Shariah. Similarly the sale of weapons to the enemies at the time of

war is prohibited. According to the view of Muslim Jurists subscription, trading

% Qurah tul Maida; 2
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with shares of such companies améunts to greater assistance to the commission of
sin and transgression than to sell the grapes for wine or the sale of weapoﬂs to the
enemies at the time of war. Because ass;istance fo commit a sin in case of sale of
grapes is: suspicious (Adsiie) the buyer of grapes may not make wine from
purchased grapes but in case of subscription or trading of shares of companies
involved in the business of mixed nature it is confirmed customary practice of

such companies to deposit their money in banks and get riba or interest.**

Second Opinion: Subscription, trading or sale or purchase of shares of such companies is

permissible but with certain conditions and also it is compulsory to get rid of amount of

money earned by illegal or unlawful means. The conditions attached are as follow:

1)

2)

7

The constitution (MOA) of the company should restrict the company from
trading with interest or riba or trading of unlawful or illegal objects like wine,
flesh of pig etc.

It should be oné of the objects of the company provided by thé constitution
(MOA) of the company not to deal with riba or interest or earn riba or interest

through lending or borrowing money.

The majority of the capital of the company should not be raised through
borrowing money on riba i.e. only 1/3" of the capital is allowed to rise through

borrowing or lending money on riba.

3 Khaslan, Saad Bin Tarki, “A! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooragq Al
Maalia Wa Al Boorasat), Vol. 3, P, 31-38. )
+ 38-31 o Callalh dladdh (b galt g Nt} (§ 30 (B guad saiia) B gliaall g3 3000 agult (AN K5 0 S gi88
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3) The majority of the capital of tile company should not be there in the accounts of |
a bank which gives the company on the deposit of the capital to the ban'k.ﬁxed
rate of return or interest.

4) Only 5% of the total production of the company comes from the non permissible
activities like riba. | o

5) It is compulsory for the shareholders to get rid of illegal earnings by disposing it
off by the way (;f charity.**

This is the opinion of some of the quiim scholars like Sheikh Ibn Usmaneen, Sheikh

Abdullah Suleman al Maneeh, Sheikh Abdul Aziz, Sheikh Muhammad Taqi Usmant, Dr.

Ali Al Qurra Daghi, Dr. Abdul Sattar Abu Ghada and Dr. Nazeeh Hammad.
Arguments of second opinion:-
The arguments in support of second opinion aré as follow”

1) If the Haram (s!a) or prohibited portion or part of a thing is negligible and the
large portion or part of a thing is permissible (') then the prohibited portion of
that thing does not affect the validity of transactions. Muslim Jurists support their

above statement by the following maxims:

30 Khaslan, Saad Bin Tarki, “4! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, P. 30; Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al
Mukhtalita”, (Muatamir Aswaaq Al Aoorag Al Maalia Wa Al Boorasat), Vol. 4, P. 45-46; Tanegji,
Ibraheem Ali Ahmad Al Shaal, “4! Dawabit Wa Al Maayeer Al Hikma Li Sharikat Al Mukhtalita Fii Duu
Al Shariah Al Islamia”, ((Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 4, P, 5-11;
Shariah Standards, (Behrain: accounting and Auditing Organization for Islamic Financial Institutions), p.
381, Ljaz, Irshad Ahmad, “Bazzar Hissas Ki Sargarmian Aur Inka Shari Jaiza” Sunday Magzine 231
August 2009.
LT Al o(ita s 5l g Aladt BN (3 gual paiia) B plinall g B ) agudll) (DR (8 0 Oy 5380
(@ sl aall o(laa ) padl ¢ Adlall 31300 (@l gead paia ) (AdaliSadl pgaat J gl a8 B (laaa o) 4 49383 3000a
i ) cheadleyt day bl g gudn (b Aalidad) ClS A0 Lakal pulaad) g dagl gudall o bl LAY Saal o ekl ) 5552 446-45
B S ) e e S paan e M Jlasaant LS 1 e (1 T-8c0a ogat N dlaall ((Cua gt g ANl (313090 (3 gl
2009 St 23 (1 8ga o Y K (Mo 3>
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a. Wla g gaall Jaag ¥ il .»35“# poaall ¢ jadl LA
Mixing of haram which is in smail quantity with the halal which is in large
quantity does not make the commodity on the whole as haram.
b. J< asa st

The majority deserves to be treated as the whole of a thing.

’

Objectio.n On This Argument: The Shariah legal maxim &Sty asaall 5 Jadt ldiid)
Ll ja £ guanall Jaaa ¥ Ll is not applicable on the issue at hand because this maxim
is applicable where in the earnings of the person, the very small portion or part of
it is earned through illegal means anci large portion of the earnings of that person
is earned through legal means. In this situation the above quoted maxim is
applicable and that earned money is halal for such a person. This is the opinion of

Imam Ibn e Taymia and Imam Ibn al Qyyiam.

2) There is also an other legal maxim of Shariah which is as follow:

YMELY Jeay Y La lag 5 say 4l
"Thing whicﬁ is not permissible distinctly is permissible incidentally"
The legal validity of this maxim is ba;ed on Hadith which is as follox;v:
Btrg tual) ada 5y o Y Aol o2 dlad Al 43 5 13 B "

"One who sells his slave and the slave has a property; the property of the slave
belongs to the seller except if the buyell" put a-_cdpdition to get the property of the

slave along with him at the time of contract”.

#1 Saheeh Bukhari And Muslim
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3)

This Hadith provides that the sale of the property of slave is permissible because

the property is attached with the main subject-matter of the contract.

The above quoted maxim is applied on the sale and purchase or subscription of
shares of such companies because primarily these companies are involved in legal
and lawful transactions. Such companies only lend or borrow money on riba or

interest which is prohibited by Shariah.

Objection On The Above Argument:'.This maﬁim is not applied on the issue of
subscript;on or trading with shares of such companies because riba is not
permitted by any Muslim Jurists or by any fatwa as a subsequent (%) of the
matter. Riba is prohibited in Shariah whether it is in small or in large amount or it
arises subsequently and not primarily.. This maxim is applicable wn:h consensus of
opinion of Muslim Jurists on sale of things which are prohibited separately or
distinctly. For Examples: Property of a slave can not be sold without the sale of
slave, similarly uhborn child without the sale of his mother and milk iﬁ udder

cannot be sold etc. : : o

It is needed by the people (il 4ala) to invest their money through subscribing or
trading with thé shares of companies because either they do not have enough
capital to start their own business; or they do not have enough knbwledge how to
invest their money in business and earn money. Therefore they are of the opinion
that prohibition of subscription or trading with shares of such companies leads
towards hardship and difficulty. There is a legal maxim which is as follow:

5 gmaalt A3 5ia J550 Aaladt Aplady

7

123



"Need of general public can be considered as necessity".
Allah said in the Holy Quran: '-' -
Bing s oa Cptl (A pSile Jua La "
"And He (Allah) has not laid upon you in religion any hardship."

Objection On The Above Argilment: Objection can be raised from two aspects:
firstly that there is a difference in meaning of necessity (51354) and need (Asla)
and therefore it is not acceptable to extend the Shariah Ruling (& sl pSall) of one
towards another. Secondly if we accept the ve;racity or trueness of the maxim
even then it is riot applicable on the i§sue_ at hand because of the following two

reasons:

e In realitf general public is not in need of subscription or trading with the
shares of such companies. It is an established fact that people of Muslim
Ummah would not face any kind of hardship or difficulty if they had not
deal with the shares of such companies. There are Shariah alternatives for
the Muslims to invest their money.
* The above quoted maxim is not'applinglle where some!;_hing is prohjbifed
by clear and specific text (0akh al).
4) Another maxim 1s also quoted by these Muslim Jurists to support their point of
view which is a§ follow:

i ggd 4 oAl (K Y L

% Surah Al Haj; 78
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S)

"Where it is not possible to take the possession of the commodity, it is forgiven".

Muslim Jurists are of the opinion that the possession of shares of such companies
is difficult and it can be exempted on the basis of above quoted legal maxim of

Shariah.

Objection On The Above Argument: This maxim is not applicable on the issue
at hand. It is applicable where it is extremely difficult to take the possession of
something. For Examples: Dirt is attached with the clothes of a person but he can
not get rid of it, an agent can not give the guarantee that people wc;uld not cheat

him, possession of an unborn child is impossible and so on.

There is a great maslaha (dadis 4alas) in the permissibility of shares of such
companies.

Objection On The Abﬁve Argument:: It is ;1 ﬂecessary condrtion that maslaha
should not be in contradiction to the text of Shariah (&4 yased), If it is so

then such maslaha is annulled, it would not be considered as maslaha.

Preferred Opinion: First opinion is preferred over the second opinion.”
3.7.2 ZAKAT ON SHARES
3.7.2.1 MODE OF PAYMENT OF ZAKAT ON SHARES

Contemporary Muslim scholars differ on the manner-or mode of imposition of Zakat on

shares and in this regard they have four opinions which are as follow:

%3 Khaslan, Saad Bin Tarki, “A! Ashuum Al Jaiza Wa Al Mahzoora”, (Muatamir Aswaaq Al Aoorag Al

Maalia Wa Al Boorasat), Vol. 3, P. 38-47. N
47-38 «oa AN Alaall (il gt 9 ATt (1508 (3 geal padiia) o5 plianalt g 530l et (BN (8 5 0 dman 958
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First Opinion:

Some of the Muslim Jurists are of the opinion that commercial Zakat (Gt 88)) is Wajib
(w=1s) on the shares of the company according to the activities of the con.npany. If the
company is involved in manufacturing of commodities (&#tua 4S,.5) then Zakat is liable
to be paid on the profits earned by that company. If the company is of commercial nature
(A3 4 yd)then Zakat is liable to be paid on the shares of that company after the
deduction of value of fixed assets from par value of shares. This is the opinion of Sheikh

Abdur Rahman, Sheikh Abdus Salam and Sheikh Wahba tul Zuhaili.
Second Opinion:

Zakat is Wajib (<)) on shares according to the intention of the shareholder and types of

shares.

¢ If the sharcholder acquire the shares in order to get the profits or proceeds or

income then Zakat is liable to be paid according to the type of Sharikah.

v If Sharikah is of agriculture nature (1.} 4S4%) then Zakat is liable to be
paid in accordance with the Zakat imposed on husbandry or farming or

agriculture.

v If Sharikah is of manufacturing nature (4#Lua 45 4) then Zakat is liable
to be paid in accordance with the Zakat imposed on merchandize i.e. on

the net profit.
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v’ If Sharikah is of commercial nature (:\-uh-' 45 .3) then Zakat is liable to.be
paid according to the intrinsic value of shares after the deduction of value

of fixed assets and charges of institution.

¢ If the shareholder acquire the shares for the purpose of trading or for sale and
purchase. In such case Zakat is likely to be paid of commercial item’ aadl 8L83)
(3,2 ie. according to the market value of shares and not on the profits of the

Sharikah.

This is the opinion of Muslim scholars like Sheikh Abduliah Bin Maneeh, Sheikh Ahmad

Al Hujii. . : . Lo
Third Opinion:

Some of the Muslim scholars are of the opinion that on shares Zakat of commercial items
is likely to be paid irrespective of the type ahd activities of sharikah. This is the opinion
of Muslim scholars like Sheikh Abu Zahra, Abdur Rahman Hassan, Abdul Wahab Khilaf,

Dr. Abdur Rahman Al Hulv, Dr, Rafeeq Al Missri, and Dr. Hassan al Ameen. **

Argument: the above scholars supported their opinion with an argument that the
underlying cause (&%) of imposition of Zakat is to increase or to grow (#Ladl!) in maal.

This underlying cause is present in shares as progress and prosperity of a company

34 Agal, Yousaf Bin Abdul Aziz, “Zakat Al Ashuum Wa Sanaadat’, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, p. 3-4.

L 4-3cpa Il Mlaall o(oilua g galt g Adlall § )00 Bgedd padie) cbaid) g aguall 8185 Jiadl Saadl 3 G chagy 9380
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depends upon the trading with shares. So Zakat should be paid on shares of all types of

companies. **°
Fourth Opinion:

According to this opinic;n Sharikah is liable toipay Zakat asitisa natﬁfal person and not
a legal person. Maal of all the shareholders is considered to be the maal of one single
i)erson with respect to r;laal on which Zakat is liable to be paid. Other requirements like
Nisab and how much is to be paid as Zakat etc. all these are to be decided in accordance

with the Zakat of a single person.
This opinion is the preferred opinion in the eyes of Dr. Al Siddique Al Darrer. **
The capital of commercial oriented Sharikah (‘Q,J\an5 ;‘Sﬁf) consists of:

o Fixed assets like‘ store houses and land; {

¢ (Cash money and'

¢ Commercial commodities for sale.

So 2.5 % Zakat is Wajib on cash money (%3 4 34wl and on commercial commodities
for sale but not on fixed assets like store houses and land because fixed assets is non-

amortized (U »£) property on which there is no Zakat. The shareholders of such

% Qila jaei, Muhammad Ruwas, “4/ Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah”,
(Dar Al Nafaas), p. 63. ‘
630a (akdil) 1) Aag yA01 g AREN ¢ g A 5 pualaall Adladt cOLalaall o Aalh (ul gy Jeaa 5080
%6 Agal, Yousaf Bin Abdul Aziz, “Zakat Al Ashuum Wa Sanaadat”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, p. 4-5.
. 5-doa SIAN alaal ¢(uh4 Ll s Gl sl _,ui aiia) itiiadh o) SIS 5 o Jhadt 3 5l 35 (i gy 558
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companies should know the proportion of fixed assets in the capital of the company so

that they can pay Zakat on their shares after deducting the value of fixed assets.

The capital of agriculture oriented Sharikah (%1, 45,3) consists of:

Fixed assets like store houses and land;

Instruments used in agriculture like tractors etc.

Cash mofley and

Agricultural produce.

There is no Zakat on ﬁxéd assets and on instruments used in agriculture because of being
non-amortized property. 2.5 % Zakat is Wajib on cash money. As far as agricultural
produce is concerned if it is irrigated by rain water then 10 % Zakat is liable to be paid
and if it is irrigated not by rain water but irrigated through artificial means which

involves human labour then 5 % Zakat is liable to be paid on such agricultural produce.
The capital of manufacturing oriented Sharikah (45 45 ,3) consists of:

Fixed assets like store houses and land;

Instruments used in manufacturing process like machinery etc.

Cash money and
» Manufactured product.

There is no Zakat on fixed assets and on instruments used in agriculture because of being

non-amortized property. 2.5 % Zakat is Wajib on cash money. As far as manufactured
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product is concerned as it is being made for trade so Zakat of commercial item J\sa¥) 318))

(a3 is likely to be paid on them. *7

3.7.2.2 APPRAISAL OF IMPOSITION OF ZAKAT (1S3} (2 pgatl! g 583)

There is difference of opinion among Muslim scholars in appraisal of imposition of

Zakat. In order to impose Zakat on shares the market value of shares should-be taken into

consideration or the intrinsic value of shares should be taken into consideration. In this

regard there are two situations:

First situation:

If shares are acquired by the ‘shareholders for tradir{g purpose, then there are two

opinions:

1)

2)

Some of the Muslim scholars are of the opinion that in this situation the market
value (&fatt dcaidll) of shares . should be taken into consideration. This is the
opinion of Muslim scholars like Sheikh Wahba Tul Zuhaiii, Sheikh Abdur
Rahman Al Huly, Dr. Ahmad Kurdi, Dr. Rageeq Al Missri, Sheikh Abdullah
Maneeh, Sheikh Abdullah Al Bisaam, Sheikh Rajab Biyuud al Tameemi, and

7

Sheikh Muhammad Abduhuu Ummar. . '

While on the other hand some of the Muslim scholars said that intrinsic value

-

(dddalt iy of shares should be taken into consideration. This is the opinion

adopted by Dr. Muhammad Siddique al Darrer.

*7Qila jaei, Muhammad Ruwas, “Al Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shériah”,
(Dar Al Nafaas), p. 63-64.
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Second situation:

If shares are acquired by the shareholders not for trading purpose but for the sole purpose

of getting income on them, There are two opinions:

1) Some of the Muslim scholars are of the opini‘on’ that in this situation the market
value (4ol 4adlt) of shares should be taken into consideration. This is the

opinion of Muslim scholars like Dr. Ahmad Al Kurdi.

2) While on the other hand some of the Muslim scholars said that intrinsic value
(4-ikidalt Aa4dMy of shares should be taken into consideration. This is the opinion of

Muslim scholars like sheikh Abdullah Bin Maneeh.

Preferred opinion

If shares are acquired by the shareholders for tféding Isuri)ose then he market value dajilf)
(&8sdl of shares should be taken into consideration and Zakat should be paid
éccordingly. If shares ar‘e acquired by the shareholderé not for trading purpose but for the
sole purpose of getting income on them then- the intrinsic value (4dal) 4a8l)) of shares

should be taken into consideration and Zakat should be paid accordingly. ***

3.7.2.3 WHO IS LIABLE TO PAY ZAKAT?

% Aqal, Yousaf Bin Abdul Aziz, “Zakat Al Ashuum Wa Sanaadat”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, p. 14-16.

16-14000 B alaall (il st 9 Al (31081 (3 gl sadia) ctaioadl g agualth 315 o Jiall Jujadl 86 Oy ihen gy 9588

131



Contemporary scholars differ on the issue that who is liable to pay Zakat on shares
whether on shareholders or on shareholders but company should pay on behalf of

shareholders or on company. **
First Opinion:

It is obligatory on shareholders to pay Zakat on their shares. ** This is the opinion’ of
scholars like Sheikh Abdullah Bin Abdur Rehman al Bisaam, Sheikh Muhammad Al
Mukhtar Al Islami, Sheikh Saalam Al Wadood, Dr. Mubammad Seed Ramzan Al

Biyuuti, Dr. Fazal Al Dabbu, Dr. Hassan Abdullah al Ameen.
Arguments of This Opinion:

1) Zakat is made an obligation. It is demanded by Allah Almighty from His
subjects. Therefore the concept of reward or punishment is related with it. On the
other hand company is not addressed by Allah Almighty for the imposition. of
Hukam Shari. Therefore there is no .' obligéi:ioil on company and there is no

question of reward or punishment.

2) Shareholders are the owners of shares. If it is said that Zakat is Wajib on
company then it means that company is the owner of shares. Therefore

contradiction occurs if Zakat is made an obligation on the company.

% Bagmi, Saleh Bin Zaabin Al Marzooqi, “Man Tajib Alihi Zakat Ashuum Al Sharikat Al Musahaama”,
(Majallah Tal Bahoos Al Fighiaha al Muasarra), Vol. 78, p. 8;. A{&al, Yousaf Bin Abdul Aziz, “Zakat Al
Ashuum Wa Sanaadat”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, p. 10.
sl o5 pualaalt A1ghil) s gad) Aaa) cAah Lonadt S Hllh ageadd BLS 5 Al quat o s il (B el 03t 5 O lleas gi80
(e pall g Aatladt 31 g B g palia) (Cibaad) g g IS cJiall Al 5 G gy 2583 8 (@ (gl g (el
050 Il Ao
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3)

4)

5) Holy Prophet (aSall 5 $3eall 432 said:

Shares can be transferred from the owner to another person before the completion
of a year. So if it is said that company is liable to pay Zakat on shares, it leads to
the payment of Zakat before the completion of year in the ownership of a new
shareholder. This leads to an injustice to the new shareholder and it is in

contradiction of Hadith of Muhammad (aMudi g 83uall 42),
3611 § gal) 4*‘; dJ*:'u:hdL‘qj ;uj yn
“There is no Zakat on maal on which a year does not pass”.

Nisab is-a condition for the payment of Zakat. The purpose of making Nisab a
condition is to facilitate the owner. If it is said that a company is liable to pay
Zakat on shares then there is a possibility that condition of Nisab is not fulfilled

by the new shareholder and company pays the Zakat on his shares. So it also

leads to injustice to the new shareholder. Holy Prophet (aduwsll 5 83all 4382) said:
20 88a 55l (e Gl Guad (9 L Gt

“Zakat is not likely to be paid if maal is less than 5 awaak”™.

i

SVE B B PUE IS PR VR PVL PR D P TW- PV § AT PVt L

*! Transmitted in Sunann Tirmizi, Chapter: La Zakat Ala Al Maal Al Mustaffad Hatta Yahuul Alihi, Vol.
3, p. 26.

.26 cpa <3 8 dgle Jeag Ao sl Jlal o 8185 Y sl (g Ja S G oty

%2 Transmitted in 4/ Jamm Baeena Al Shahehain Al Bukhari Wa Muslim, Chapter: Afrad Muslim, Vol. 2,
Hadith No: 1631, p. 288. ‘
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“And teach them that Allah Almighty has made an obligation on them to pay Zakat
on their maal. It is taken from affluent people and is distributed among the poot

ones”

If the maal of the person does not reach to Nisab he cannot be considered a rich
person rather he i§ a poor person in the eyes of Islamic Law. The owner can
determine clearly that whether his maal is fulfilling the condition of Nisab or not.
The company can not determine it as it is not the owner of sha.res.‘ So only the
shareholders can determine it. Therefore shareholders should be liable to pay Zakat

on their shares.’®

Second opinion:

According to this opinion Zakat is Wajib on shareholders but the company will pay it on
behalf of the shareholders. This is the opinion of scholar like Dr. Siddique Muhammad Al

Ameen Al Dareer.
Argument of This Opinion:

1) According to Islamic Law the investment made through shares is considered to be
one commodity item. It means that money invested by all the shareholders are
mixed together. Therefore company can pay Zakat on behalf of shareholders. For

Example'if animals of different persons are mixed together then one of them can

%63 Transmitted in 4! Jamm Baeena Al Shahehain Al Bukhari Wa Muslim, Chapter: Afrad Al Bukhari, Vol.
1, Hadith No: 640, p. 243. .
. 640 s&yaaldl 35 243 1 #3a sg il A sl cplua g g Ul Gpaauall G papdt A oly
** Baqmi, Saleh Bin Zaabin Al Marzooqi, “Man Tajib Alihi Zakat Ashuum Al Sharikat Al Musahaama”,
(Majallah Tal Bahoos Al Fighiaha al Muasarra), Vol. 78, p. 20-21.
QAN 2amd) o (3 _ualaalt Lyghil) & goslh Alpa) cdahLusall S bl agoned BLS 5 Al uad (ha sl (A g3 palh Gl O pellaan 80
+21-20 pa Ll
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pay Zakat on these mixed animals on behalf of others. Similarly in case of

shareholders company can pay Zakat on behalf of shareholders. ***

The opinion of Shafi school of thought, with respect to the payment of Zakat on livestock
by one person on the behalf of others, is extended and it is applied on money,
commodities and agricultural p}'oducc. Similatly this opinion is adopted regarding the
shares of the company in order to pay Zakat oﬁ them. Imam Shafi put certain conditions
when he allowed the payment of Zakat by one person on behalf of others, which are
required to be strictly fulfilled. These conditions must also be taken into consideration
when the opinion is adopted to pay .Zakat on shares by company on behalf of the

shareholders. These conditions are as follow:

1) The person whose maal is amalgamated should be Muslim upon whom the

injunctions of Allah Almighty are applicable.

4

2) The amal’gamati;)n of maal should continue for a whole year.

3) All the persons whose maal has been amalgamated should follow one school of

thought i.e. Shafi school of thought.
4) The person whose maal is amalgamated should be an affluent one.**

Muslim Jurists put certain conditions to be fulfilled if company is made liable to pay

Zakat on behalf of the shareholders. These conditions are as follow:

s

3% Ibid, p. 67.
*%¢ Shaweesh, Waleed Mustafa, “Ikhraj Al Sharikat al Musahama Zakat Al Ashuum Ann Al Musahemeen
Dirassa Wa Tehleel Fii Duu Al Nasoos al Fighiya”, (Muatamir Aswaaq Al Aoorag Al Maalia Wa Al
Boorasat), Vol. 4, p. 7. -
DALY (ghil] (o gualll ¢ gl (B Jalad g Al 3 Gaaabisal (5 gl BLS S AnbLusall SIS J50 7 A ol o giluan g
L Topaagl i Alaadl (a9t YA JUJ%" ‘jb-ui
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I

1) State law should provide that company should pay Zakat on behalf of

shareholders. State law should give clear directions in this regard.

2) Resolution must be passed in general meeting regarding the liability of the

company to pay Zakat on behalf of the shareholders.
3) Shareholders should give their assent in this regard. *¥
Third Opinion:

According to this opinion Zakat is Wgjib on company and it is the i'ésponsibility of a
company to pay it.’*® This is the opinion of scholars like Dr. Yousaf Al Qardawi, Dr.

Wahbah Tu Zuhaili, Dr. Abdul Latif Saleh Al Farfoor and Dr. Umaar Al Ashgar.’”
Arguments of This Opinion:

1) Joint Stock Company is a separate legal entity. Therefore it is different from its
shareholders. Joint stock Company has some rights as well as some obligations.

One of its obligations is to pay Zakat on its shares. Zakat is a monetary liability

I3

**'Ibid, p. 4.
% Baqmi, Saleh Bin Zaabin Al Marzooqi, “Man Tajib Alihi Zakat Ashuum Al Sharikat Al Musahaama?”,
{Majallah Tal Bahoos Al Fighiaha al Muasarra), Vol. 78, p. 8; Aqal, Yousaf Bin Abdul Aziz, “Zakat Al
Ashuum Wa Sanaadar”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, p. 10.
Sandh o3 puatacalt dagih & gosll Alaa) cahbusall S Hld) gl 3L 438 2l o palall B g3 pall O3t ) (2 il g8
(Cilia gt g Agdlalh (B g (@ guad saliia) cibaial g agaal) B85 cJialt 3yl A8 Cpa chiagy 5983 48 (gl g Cpali
J0:oa GG Aol
% Bagmi, Saleh Bin Zaabin Al Marzooqi, “Man Tajib Alihi Zakat Ashuum Al Sharikat Al Musahaama™,
(Majallah Tal Bahoos Al Fighiaha al Muasarra), Vol. 78, p. 23,
Cpaldl) 2andf ¢(a)¢hd!4gpﬂiuﬂlu;n) choat Losall l.l‘S_)quH.ul alsJup a3 Ga caldl By 5 all LHU@@LAJJ.\SJ
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2)

3)

£

and not a personal liability. So it can be paid by a legal person and not required to

be paid by a natural person.’”

Sharikah tul Mashia (A=l 45 38 is Sharikah Tul Amwaal (J)\s¥) 48,4) and not a
Sharikah tul Ashkhas (0333 48 »%) and Zakat is paid on Sharikah z:ul Mashia on
the whole and not separately on the basis of amalgamation of livestock by
different persons. Similarly in case of shares of the company shareholders Zakat
is paid on all the shares by the company on the whole and it is ﬁot the
responsib_ility of each and every shareh'c‘)lder to ﬁay Zakat on his respective share

by analogy on the payment of Zakat on Sharikah Tul Mashia. "
Holy Prophet said:
7 isall Ak i O B Y 9 Bl O peang Y

“Not to combine the things which are separate and not to separate the things

which are combined in order to avoid sadagga”

This Hadith prov1des a general rule and there is no text which creates an exceptlon

i

from it. This Hadlth is applicable on all the thlngs which are combined together.

Shares of the company are also included in the Hukam of this Hadith. So shares of the

¥ Bagmi, Saleh Bin Zaabin Al Marzooqi, “Man Tajib Alihi Zakat Ashuum Al Sharikat Al Musahaama”,
{Majallah Tal Bahoos Al Fighiaha al Muasarra), Vol. 78, p. 8; Aqal, Yousaf Bin Abdul Aziz, “Zakat Al
Ashuum Wa Sanaadar”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, p. 10.

) o (5 puabacalt Apg i) & gatf Aad) oo losall ColS Jubl) el 383 gl an cya o palill (A g 5 all ) Oy e s S0

(e gt g ALl 310 (3l gl aiian) biiiall g agualtt BLS o Jh S adl 3 o dea gy 980 48 su@ s gRuall g Gl

10c0a &I saal

' Aqal, Yousaf Bin Abdul Aziz, “Zakat Al Ashuum Wa Sanaadat’, (Muatamir Aswaaq Al Aooraq Al
Maalia

Wa Al Boorasat), Vol. 3,p. 11.

1 Bl ataldd o(ciluay gl Sl 504 3 g Jadia) scufaiodf ‘,ﬂ-u?l B oSl adl ae (g e gy S8
* Transmitted in Saheeh Bukhari, Chapter: Maa Infarada Al Bukhari Bi Ikhrajihi Min Zalik, Vol. 1, p. 21.
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company can not be separated and company should pay Zakat on these shares on

behalf of the shareholders.

£

4) Tf company will pay Zakat on the shares then there is a huge benefit in it for poor

people which is the ultimate objective of Shariah.

5) It is also feasible that company pays the Zakat on the shares on behalf of
shareholders. In this way the cc'nmpaﬁy will pay a huge amount of -rnoney to the
poor people. If all the shareholders pay Zakat on their respective shares then it
would be difficult and also the Zakat paid by each shareholder will be in fewer

amounts.’”

Preferred Opinion:

The shareholders are liable to pay Zakat on their shares.’™ Zakat is one of the five
fundamentals of Islam. The main objective behind the imposition of Zakat is the training
of the Zakat giver and the purification of the soul of the Zakat giver or to make the Zakat

giver a righteous and pious person.’” Allah Almighty said:

" Bagmi, Saleh Bin Zaabin Al Marzooqi, “Man Tajib Alihi Zakat Ashuum Al Sharikat Al Musahaama
(Majallah Tal Bahoos Al Fighiaha al Muasarra), Vol. 78,p. 8 .
Crallll danlh (5 uatboad) Asgil) & galh Upea) chanlbosalt CilS il ] 3185 Al canS Cpm o palitl ..,sJJJ.n uaichJLan_’.\S.l
8 wua gl y
37* Baqmi, Saleh Bin Zaabin Al Marzooqi, “Man Tajib Alihi Zakat Ashuum Al Sharikat Al Musahaama”,
(Majallah Tal Bahoos Al Fighiaha al Muasarra), Vol. 78, p. 25; Aqal, Yousaf Bin Abdul Aziz, “Zakat 4!
Ashuum Wa Sanaadat’, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, p. 12,
aalh (B ealaal) gl & gadl Llaa) dablusall SUS 320 agaad DS Agle aat e ¢l (B g5 padl 0l O gellaar g0
(il gt 5 Aaialt 30 (@ guad aliia) cibaiadl g agan] RIS G oJial Jaad) 88 C Chiags 4388 | 35ca eyl g (Al
12;0‘ Sallhl) ala gl
*” Shaweesh, Waleed Mustafa, “Ikhraj Al Sharikat ai Musahama Zakat Al Ashuum Ann Al Musahemeen
Dirassa Wa Tehleel Fii Duu Al Nasoos al Fighiya”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat), Vol. 4, p. 17,
aiia) hagiill o gualll o guin B Julad g it 3 Gaablusall (8 agpudl] B Aadlisalt S G 7Y A] Ol g s 3
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376"‘-@4*5}’3#%&3&4 H-“.}"G‘:"i"

“Take sadagga (alms) from their wealth in order to purify them and sanctify them with

it”. " Lo

The piousness in Zakat giver will be created only when he has an intention (&) to
perform one of the fundamentals of Islam. Presence of intention is one of the elements

(¢80) of Zakat. So its importance can not be negated. *”7
According to my humble opinion any one of the following two ways can be adopted:

1) If company is made liable to pay Zakat on the shares on behalf of the shareholders
then all the conditions laid down by Imam Shafi with respect to the payment of

Zakat of amalgamated maal should be si:rictly followed or

2) If is not possible to comply with all the conditions stipulated by Imam Shafi then

the shareholders.should be made liable to pay Zakat on their respective shares.

3.8 SHARIAH RULES FOR DEALING WITH SHARES Z‘Pﬂ‘ dy) guall)

(¥l Jalasll

Following shariah rules must be taken into consideration while dealing with “shares,

which are as follow:

’

1) The company which is issuing shares must be involved in lawful activities.’®

%76 Surah Al Taubba: 103,
377 Shaweesh, Waleed Mustafa, “Zkhraj Al Sharikat al Musahama Zakat Al Ashuum Ann Al Musahemeen
Dirassa Wa Tehleel Fii Duu Al Nasoos al Fighiya”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat), Vol. 4, p. 29.
Aliay Aygiill o pualll g (B Jalad g A 33 Cradlnadl (8 agast] 518 Aatbucall S il 71 AT oy gL Jhbuca 31y
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2) It is permissible to grant 'certgin shares priorities in matters related to
procedural or administration in addition to the right of vott; of ordinary
shareholders.’™

3) Sale and purchase of shares should be accomplished on cash and not on debt.

4) Riba should not be involved. |

5) When the sale of the shares is completed 'thefpossession of the shares must be
accomplished without any delay by the purchaser of the share.

6) Complete ownership of the shares must be transferred to the purchaser by the

seller.’®

7) The shares of such a comﬁany whose assets are composed of cash only can
be sold and purchased only at their nominal value and with the condition of
delivery of possession.

8) If the assets of the company are composed of debts then the rules for dealing
in debts must be strictly observe(i' in casé of trading of trading of shares of

such companies.

" Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al Mukhtalita”, (Muatamir Aswaaq Al Aooraq
Al Maalia Wa Al Boorasat), Vol. 4, P. 37, Shariah Standards, (Behrain: accounting and Auditing
Organization for Islamic Financial Institutions), p. 379; Mansoori, Muhammad Tahir, Abroo, Abdul Hai, 4/
Madkhal Lilfigh Al Masrifii, (Islamabad: Shariah Academy International Islamic University Islamabad), 1%
Edition 2002, p. 239; Tjaz, Irshad Ahmad, “Bazzar Hissas Ki Sargarmian Aur Inka Shari Jaiza” Sunday
Magzine 16™ August 2009.
25583 £37ca (M dlaall i(ibua g galt g Agdall 501 (B gead paite ) Alaldall agalil (L9000 pka Bl Fadt 2 9350
Jagdall ¢(dpaltadt 4o dnalad) Aoy i) ApagstSh s T adheaf) ¢ A paalt 4B JRadd) ¢ g Al 30 Wiad (5 ) guaie salh 2aae
16 (9 e o B Sp Vo i 8 S o 9) Gl € e S anan 1L e lasiaaat b (il 1239 e <2002 A
, ‘ o 2009 sl
*”? Shariah Standards, (Behrain: Accounting and Auditing Organization for Islamic Financial Institutions),
p. 380.
*% Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al Mukhtalita”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 4, P, 37.
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i

9) If the assets of a company are made up of tangible assets, benefits, cash and
debts then in such a case the rule for trading in the shares of such a company

1

will differ according to the primary assets which are in accordance with the

main objective of the company and its usual activity.*®"

10) It is not permissible for Muslims to purchase the shares of a company about
which he knows that such a company is involved in transactions which yield
into riba. If he came to know about the involvement of company in riba
generating transactiqns after becoming the member of such a company, it is

mandatory for him to get rid of shares of such a company as soon as
possible.*8
So the sale and purchase of shares is permissible in shariah but above conditions must be

complied with.
CONCLUSION

It can be concluded after discussing the nature and meaning of shares in Common Law
and in Islamic Law that there is no difference between Common Law and Islamic Law as
far as the nature and rheaning lof share lis cohcerneci. it can be said.»that Islamic Law
adopts the concept given by Common Law regarding shares and Muslim Jurists gave

Shariah rulings regarding each and every type of shares. Islamic law differs with the

Common law on the question of permissibility of certain types of shares where the fixed

81 Shariah Standards, (Behrain: Accounting and Auditing Organization for Islamic Financial Institutions),
p. 384.
*%2 Haddad, Ahmad Bin Abdul Aziz, “4! Ashuum Wa Al Sanadaat Tasawr Wa Ahkam”, (Muatamir Aswaaq
Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3,p. 9.
(@ BN Alaalf o(lua gl g Adlall 3 g0 Bl salie) cplSal g g peat cilaioadl g agell) cahaadl Sl ne o saad gisa
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rate of return is paid which amounts to riba. While dealing with shares certain shariah

standards are required to be followed.
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CHAPTER NO 4
DEBT SECURITIES: DEBENTURE

COMPARATIVE ANALYSIS

4.1 POWER OF BORROWING S

The majority of compaqies do not rely solely on share capital as the source for financing
corporate activities.’® ’fherefore companies also borrow money from persons who have
enough money to lend. It is important for the lenders to ascertain the borrowing powers
of companies. The general public will rely on the details given in the prospectus which is
required to be issued in connection with a public loan.®® The rights of lenders depend
upon the precise terms of their contract with the company. As a general rule, the creditors
are entitled to an agreed rate of interest regardless ,-of’ the commerc'iral success of ﬁe
company. Their loan agreements may be secured or unsecured providing different
protection to different creditors. However, all creditors are paid out, in full if possible,
before the shareholders are entitled to any return. Shareholders on the other hand,
generally expect to receive a higher total return on their equity funding than providers of

debt funding. The level of dividend depends upon the commercial success of the

3% Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), p. 144.
** Reeday, T.M., The Law Relating to Banking, (London: Butterworths), 5™ Edition 1985, p. 129.

143



'

company and on the discretion of the directors. Debt is commonly considered a cheaper

but less flexible form of corporate funding than equity funding.’®

Every trading company has an implied power to borrow to a reasonable amount for the
purposes of its business.”® In the case of arnon trading company, the pov;/er to borrow
must be expressly contained in the memorandum of association in which event it may
raise money, with or without giving security, as the directors think fit, subject to any
particular restrictions in the memorandum.’® If therefore, a company has no ex;;ress_or
implied power to borrow, it can only apply to tile court for getting it or extending it if its
existing power is limited. If a company has an express or implied power to borrow, it
may exercise such power to any extend.”™ A power to borrow, whether €Xpress or
implied, carries with it by a further implication of law a power to give security for the
loan and to repay interest upon it. It is usual for the company's constituti.on to give an

express power to do these things.’®

A practice often followed is to have the company's borrowing powers unlimited, but to

impose a restriction in the articles on the director's borrowing powers, though on the

’

other hand, many companies allow their directors to have the same unlimited borrowing

3% Sealy, Len, Worthington, Sarah, Cases and Materials In Company Law, 8" Edition, p. 437.

3 Gough, William James, Company Charges, (London: Butterworth & Co. Ltd. 1978), p. 24.

7 Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 303; Saeed, Khawaja Amjad, Company Law and Secterial Practice In Pakistan,
(Lahore: Institute of Business Management), p. 284; Chaudary, A.G., Company Law In Pakistan, (Karachi:
Pak Publishers Ltd.), p. 62; A. M. Choudhary, A Hand Book Of Company Law, (Lahore: All Pakistan
Legal Decisions), p. 65; Reeday, T.M., The Law Relating to Banking, (London: Butterworths), 5™ Edition
1985, p. 129-130; Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman
Publishing), 10" Edition 1996, p. 381; Jones, Frank H., The Students Guide To The Company Law,
(London: Gee and Co Publishers Ltd), p. 148.

¥ Choudhary, A. M., A Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 65;
Denis, Keenan, Smith & Keenan's Company Law for Students, (Great Britain: Pitman Publishing), 10t
Edition 1996, p. 381.
*% Keenan, Denis, Smith & Keenan’s Company Law for. Students, (Great Britain: Pitman Publishing), 10®
Edition 1996, p. 381. : :

‘
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powers as the company has.* Provisions relate_d to po_wérs to borrow are contained in the
memorandum an-d articles of association. Sometimes limitation is placed that the directors
cannot borrow beyond .a certain limit, except with the approval of shareholders in a
general meeting,” but such a limitation cannot restrict the general power of the company

to borrow money or credit. **

If the company borrows beyond its powers, the borrowing is ultra vires and consequently
void. Therefore, the lender in such cases cannot sue the company for the return of loan.*

However, he has certain remedies,**

If the money has not been spent, either the lenders
can get an injunction to prevent. the company from plailrtirng with it, or he may institute a
suit against the directors for damages for the breach of an implied warranty of authority.
If the money has been I;SCd in paying off debts which could have been enforced against

the company, the lenders may sue the company as he steps into the shoes of the creditors

who have been paid by virtue of the principle of subrogation.*”

% Reeday, T.M., The Law Relating to Banking, (London: Butterworths), 5™ Edition 1985, p. 130.

! Saeed, Khawaja Amjad, .Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), *p. 303; Saeed, Khawaja Amjad, Company Law and Secterial Practice In Pakistan,
(Lahore: Institute of Business Management), p. 284; Chaudary, A.G., Company Law In Pakistan, (Karachi:
Pak Publishers Ltd.), p. 62; Choudhary, A. M., A Hand Book Of Company Law, (Lahore: All Pakistan
Legal Decisions), p. 65.

*2 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p- 62; Choudhary, A. M., A
Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 65.

* Saced, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 303; Saeed, Khawaja Amjad, Company Law and Secterial Practice In Pakistan,
(Lahore: Institute of Business Managmenmt), p. 284; Chaudary, A.G., Company Law In Pakistan,
{Karachi: Pak Publishers Ltd.), p. 62; Choudhary, A. M., A Hand Book Of Company Law, (Lahore: All
Pakistan Legal Decisions), p. 65; Reeday, T.M., The Law Relating to Banking, (London: Butterworths), 5™
Edition 1985, p. 130; Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co
Publishers Ltd), p. 149;

*MLeigh, L.H,, Joffe, V. H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3™ Edition, p. 349.

** Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 63; Jones, Frank H., The
Students Guide To The Company Law, {London: Gee and Co Publishers Ltd), p. 149. .

'
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4.2 POWER TO GIVE SECURITY

Where a company has 2 borrowing power, it has, an incident of such power, also a power
to give security for the debt by a mortgage or charge on all or any of its property, real or
personal, present or future, unless expressly prohibited by the articles.® The money
borrowed can be secured by mortgage or a charge which must be registered with the
Registrar within 21 days otherwise it will be void under section 121 of The Companies

Ordinance 1984, **’

If the borrowing company is insolvent, then security affords secured creditors priority in
repayment of their debts. Basically the secmed-assets_ are used first to fund repayment of
the secured debf and at;y remaining assets are. then used to repay all ;che debts owed to
unsecured creditors. For Example: if a company owes 100,000 dollars to a secured
;:reditor and 100,000 to its unsecured cr_editors, and its assets are only worth 100,000,
then those assets will go entirely to repaying the secured debt and the unsecured creditors

will get nothing.*®

4.3 FORMS OF BORROWING

*% Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 63; Choudhary, A. M., A
Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 65-66; Jones, Frank H., The
Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p. 148; Chowdhry, A.G.,
Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers), p. 102-103, Gough, William James,
Company Charges, (London: Butterworth & Co. Ltd. 1978), p. 27.

*7 Chowdhry, A.G., Mercantile Law in Pakistan, (Lahore: Khyber Law Publishers), p. 103.

3% Sealy, Len, Worthington, Sarah, Cases and Materials In Company Law, 82 Edition, p. 463.
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A company may borrow in the form of short term or long term loans according to its
needs. Short term loans are usually taken from commercial banks.’*® The money

borrowed can be secured in one or more of the following ways:

1) A legal mortgage of specific parts of its property;
2) An equitable mortgage by deposit of title deeds;
3) A mortgage of chattels;

4) A charge on uncalled capital;

5) Promissory Notes and Bills of Exchange;

6) A floating charge;

7} Debentures;

8) Debenture Stock; and

9) Mortgage of Book Debts.*°

Here I will discuss only debentures from above different forms of borrowing.

4.4 DEBENTUERS

4.4.1 MEANING & NATURE OF DEBENTURE IN COMMON LAW

The word 'debenture’ has its origin in a Latin word for 'owing".*' The term debenture is

defined in clause (4) of sub section (1) of section 2 to include debenture stock. However,

i

% Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 304; ‘Saced, Khawaja Amjad, Company Law and Secterial Practice In Paklstan
{Lahore: Institute of Business Managmenmt), p. 284 — 285.

“Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 63; Leigh, L.H., Joffe,
V.H., Goldberg, D , Northey & Leigh’s Introduction To Company Law, (London: Butterworths, 1983), 3“’l
Edltlon p. 351; Choudhary, AM., A Hand Book Of Company Law, (Lahore: All Pakistan Legal
Decisions), p. 66.

“% Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10"
Edition 1996, p. 381.
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this does not appear to be good definition of the debenture as it does not show any light
as to what it really means.*?> According to section 2(12) of The Companies Ordinance

1984, debenture can be defined as:

"A debenture includes debenture stock, bonds and any other securities of a
company, whether constituting a chargé on thel,assets of a company or

-

nOt” 403

A company may raise debt finance in a large number of wélys.""4 The normal way in
which a company raises loans is by the fssuc of debentures, which are docqments issued
by a company, usually under its seal, as evidence of a loan and of any charge securing
it." It is an instrument usually used by companies in order to bridge finance purposes.*®
A common and convenient form of borrowing exercised by companies is by the issue of

debentures.*”’

i

Every document which is an evidence of indebtedness by a company is commercially
called a debenture. Although it is an ancient term, there is no precise legal form of a
debenture. Various forms of instruments are usually called debentures. There are

mortgage debentures which create a charge'on some kind of property. “Thére are bonds

02 Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 305; Griffin, Stephen, Company Law Fundamental Principles, (London: Pitrnan
Publishing), p. 144, Saeed, Khawaja Amjad, Company Law and Secterial Practice In Pakistan, (Lahore:
Institute of Business Management), p. 285; Choudhary, AM., A Hand Book Of Company Law, (Lahore:
All Pakistan Legal Decisions), p. 66.
3 Shaheen, Nazir Ahmad, Practical Approach to Companies Ordinance 1984, (Islamabad; Al
Pubhcatlons), p. 6.

% Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 806.
45 Reeday, T.M., The Law Relating to Banking, (London: Butterworths), 5™ Edition 1985, p. 141; Keenan,
Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10" Edition
1996, p. 381.
M6 Fazal Suleiman Kazi, Hand Book of Banking Terms, (Karachi: Royal Book Company), p. 102.
*7 Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p.
150.
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which are under seal. There are others which are nothing more than a formal
acknowledgment of indebtedness. They all seem to have the common characteristic that
they are documents which either create or acknowledge a debt. The use of the term is not
necessarily conclusive as to the nature of the instrument. A debenture (;an be issued

singly or in series.*®

Debentures are normally secured by a charge on the company's assets, either by a
provision to that effect in the debenture itself, or by the terms of the trust deed drawn up

?

in connection with the issue. Sometimes a provision appears in both documents.*®

Bowen L.J. in English and Scottish Mercantile Investment Co. Ltd. V. Brunton'® stated
that there were the following three usual forms of debentures, but he did not suggest that

these were exhaustive.

“The first is a simple acknowledgment, under seal, of the debt; the second,
an instrument acknowledging the debt, and charging the property of the‘
company with repayment; and the third, an instrument acknowledging the
debt, charging thé property of the comi)any with repayment, and further

restricting the company from giving any prior charge".*"!

t

Palmer defines a debenture as an instrument under seal evidencing a deed, the essence of

it being the admission of indebtedness. A debenture is not more than an

“% Farrar, John H., Furry, Nigel, Hannigan, Brenda, Wylie, O P., Company Law, (London: Butterworths
1985), p. 208.

‘% Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10"
Edition 1996, p. 383.

19118921 2 Q.B. 700-712 '

M eigh, L.H., Joffe, V.H., Goldberg, D., Northey & Lelgh s Introductwn To Company Law, (London:
Butterworths, 1983), 3% Edition, p. 361.
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acknowledgement of a debt. It need not create a charge nor need it be accompanied by a

deed under seal .*?

7

Debenture is a legal evidence of a debt and the company's obligation to repay the loan
and normally also to pay interest on it at a specified rate. ** A company is obliged to
repay the prescribed rate of interest stipulated in the debenture irrespective of whether it

is earning profit or not.*"*

4.4.2 DEFINITION OF BOND OR DEBENTURE (+idl) IN ISLAMIC

LAW
15 i) dgde Sy Le Ldagl g aadt Jil8 La s4adl G aic)

Literally Sanad means a thing which accepts support and on which a human being can
rely.
Al 31 Sl (38 Lgmabea et gl ALG Aiand 4....3 i3 Jalt Jugb gaahs ABd g £EdY die sladbaual

6 Lgiafasaa 52 o Jpumall g Lgule claa

*22 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 66; Choudhary, A M., A
Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 66.

*B Jones, Frank H., The Students Guide To The Company Law, (London: Gee and Co Publishers Ltd), p.
150-151; Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and
taxation Services Institute), p. 305; Griffin, Stephen, Company Law Fundamental Principles, (London:
Pitman Publishing), p. 144, Saeed, Khawaja Amjad, Company Law and Secteriai Practice In Pakistan,
(Lzhore: Institute of Business Management), p. 285; e yjliae g & b o Alals Ui pdl &) a8 daaa UY ga 2813
471 pa c(&.i_)'.\.c.“ ol :u%bs,)‘ugn aala

#* Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), p. 144.

' Qila jaei, Muhammad Ruwas, A/ Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah, (Dar
Al Nafaas), p. 66; Shareef, Muhammad Abdul Ghaffar, “dhkam Al Suuk Al Maalia”, (Majalah Al Shariah
Wa Al Dirasat Al Islamia). Vol. 18, May 1994, p. 22. ’

LS dasa 35480 466 cpa ‘(u.uLiﬂi i :CIJJS) ﬁw‘ 4kl ¢ g Q‘i §_ualeall Wl cobddadl e Aald oal 9y dadea ) 43S

L 209 <0 31994 e « e Galill sml o(Rpadtaah cibaad jall g dny ) Ala YeAglalt (3 el plal ooy pd) Y

1% Qila jaei, Muhammad Ruwas, Al Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah, (Dar
Al Nafaas), p. 66.
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Technically speaking it is an instrument of debt for a long period of time, having face
value, transferable, gives its holder a right to demand an amount written on it and also a

fixed rate of return on it.

Gl g A gSa L ol S AN gaa) CulS o pun 40 pbal N Aigdl Jo Ugs Flag s 00 5L ga A3

7 Jo1 Jugla of dagia e

A bond or debenture is an instrument which is similar to debt issued by any one of the
company or government authority and it is related to debt either for a medium or a long

period of time.
A all dpenyt Aagill NP ABLEYL Aalh A0 aif gd ada I (il Thal) ADIA (e 3y Ja¥) Jysb dde

418 a3 Jalad A j it b

A contract for a long period of time, during which the borrower paid fixed return in

addition to the face value to the bond or debenture holder.

- dsmendl 3a ASla Jlamy Ld 1 glaall (il 00 ARlg g Cinty Lt ) Awunapadt g AL W jaaat 400 43 5

19 s dia e

. 66 coa (el 1 1y oS) ay 0l g ARL 5 gus 5 pualaal) Ailal) Clalaall ¢ o Aad gl g Leaa 488
*'7 Jumma, Ali Bin Muhammad, Mujam al Mustalahat Al Igtasdia Wa Al Islamia, (Riyyadh: Maktaba Al
Abkiaat), 1** Edition 2000, p. 326; Haitti, Abdul Razaaq Raheem Jaddi, A/ Masaarif Al Islamia Beena Al
Nazaria Wa Al Tatbeeq, (Urdan-Oman: Dar Usamma Linashar), 1* Edition 1998, p. 348.
1326 s@ 2000 (33 Aaghalt ¢ (ClSaadl 4360 12l M) Apdlu ' Aol Clalhiad) paae dsapll daaa o o
A Andall o pukil) Aaleal 13 1l - T) ¢ et g Ay RRSH (o Al i luaadl o gl g3a iy BN A8 93
. 348 0221998
“% http.//3bdulsalam.wordpress.com (last visited: 5® April 2010).
*® Haddad, Ahmad Bin Abdul Aziz, “Al Ashuum Wa Al Sanadaat Tasawr Wa Ahkam”, (Muatamir
Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, p. 13; Imrani, Abdullah Bin Muhammad, “A/
Sanadaat Min Manzoor Al Shari”, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 3, p. 3.
s (G laall o(bia gt g AL (3001 B guad alia) calfal g ) gead Slaludl g pgullt calaadl Sajall 30 0 deal jg30
e (SN ol (b gall g Al 3 gY) 3 gl saiie) (o8 ol g pliia o At o pandl Sana s Al A0 5383 613
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A commercial paper issued by a state or a company in acknowledgement of debt or loan

and an instrument through which the owner is bestowed with the fixed rate of return on

limited participation.
i BAEN o3a g Baild AS A dgle et g4l el Agadt ol AS N o a8 (e be o Jlag Al
90 Lgd gl A8 gy A s

It is an integral part of debt on the company or on the authority issuing it and the
company gives fixed rate of return on it. This fixed rate of return is not associated with

the profit earned or loss suffered by the company.
2 lad) IS (G se e ey JaW) gl Lda B it (gl AL dagill A glolia & g5 4

It is an instrument subscribed publicly,' having equal value, transferable, and manifesting

debt for a long period of time.

In Islamic law the word i is used for bond as well as for the debenture. Islamic Law

adopted the concept of debenture as given by: Common Law. Islamic law differs from

4

Common Law only where there is something which is not allowed by Shariah.

4.5 TYPES OF DEBENTURES

4.5.1 IN COMMON LAW

2 hitp.//www.zakatfund.ae (last visited: 27" August 2008).

“2! Saeedi, Abdullh Bin Muhammad Bin Hassan, A/ Riba Fii Al Muamalaat Al Masrivia Al Muasarra,
(Riyyadh: Darut Tabba Linashar), 1* Edition 1999, p. 698; Shareef, Muhammad Abdul Ghaffar, “Ahkam Al
Suuk Al Maalia”, (Majalah Al Shariah Wa Al Dirasat Al Islamia). Vol. 18, May 1994, p. 209; Izatul
Khiyyat, Abdul Aziz, Al Sharikat Fii Al Shariah Al Islamia Wa Al Qanoon Al Wadi, (Beroot: Muasisa Tur

Rislaha), 4™ Edition 1994, p. 102. ,
daghall o 541 slacadt ol igh i 1eoab ) o8 pualaall Agd yaalt ciblalaall qi Ll e gagnad] Cyoin O3 daaa Oy il ae JHs
ol aaad) ¢ (RpaSbah uat ja0 g Aa puhl) Llaca Yol tlall (gunld plkal iy pddi U 3o daaa ) 5353 1689 s 21999
Lo 3 19 ) s gl GgTl g Lpaluay gyt A iS5} el e Sall 38 4188 4209 <0 41994 sibe e
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There are several types of debenture which are discussed as below:

Types of Debentures

+ . H
|
l l | . l
Y : ’
Naked Morigage Convertible Redeemable Registered Bearer Unsecured
Debentures Debentures Debentures Dabentures Debentures Debartures Debentures

1) NAKED DEBENTURES
In this case no security is given to lenders for the payment of interest and the reﬁaymgnt

of the capital. Such types of debentures are virthially unknown in practice.

2) MORTGAGE DEBENTURES
These types of debentul;e's are secured by a charge on the whole or part of the company
assets. First mortgage debentures are thé ones which have first claim on the property
charged. Second mortgage debentures are those which have a second claim on the assets

charged. **

3) CONVERTIBLE DEBENTURES
In some instances an op‘tion is given to the debc_énture hol;iers to exchange debentures into
shares.”® PICIC -issued such type of debentures in the year 1971. Where debentures are
offered on the basis that at some future date they can be converted into company shares,

the directors of the issuing company must be authorized by the company in general

2 Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 305. '

%% Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), p. 144-145;
Keenan, Denis, Smith & Keenan's Company Law for Students, (Great Britain: Pitman Publishing), 10
Edition 1996, p. 381
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meeting or by its articles to make the issue. Convertible debentures must first be offered

to existing shareholders or debenture holders before being offered to the general public.*

r

4) REDEEMABLE & IRREDEEMABLE DEﬁENTURES
Debentures which are repayable after stated periods are called redeemable debentures.
Companies usually issﬁe redeemable debentures. The debentures trust deed includes
details governing the terms of redemption. Debentures which are not repayable during the
life time of the company are called irredeemable debentures. The other term used for
these debentures is 'Perpetual Debenture’.*” Debentures are normally redeemable within a
specified time period. Unless there is a provision within a company's articles to the
contrary, a company may re-issue debentures which have been redeemed.*”® The compény
will redeem at a fixed f;1ture date, but usually has an option to redeem on or after a given
earlier date, and this gllows the company to choose the most convenient time for
redemption. Redemption may be at the issue price or at a higher price For Example:
suppose that debentures may be issued at 80 and redeemed at 100, or issued at 100 and
redeemed at 110, thus giving the debenture holders a capital gain in addition to the

interest payments made.*”’

Debentures are usually redeemable, and the company may provide a fund for their

- redemption. The annual. amount so provided must be charged whether profits are made or

*2* Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), p. 144-145.

' gaeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountaricy and taxation
Services Institute), p. 305,

“% Griffin, Stephen, Company Law Fundamental Principles, (London: Pitman Publishing), p. 145.

7 K eenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10®
Edition 1996, p. 384.
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not, though in some cases the terms of issue may stipulate that the fund shall be provided

only out of profits, if made.*

Debentures may be redeemable at the option of the company or irredeemable. At
common law when a debenture was redeemed or transferred to the company, the debt
was discharged and the debenture ceased to'. exist.. When the debentures have been
redeemed the company can reissue them or issue other debentures in their place unless
any express or implied' provision to the contrary is contained in the articles or in any
contract entered into by the company or unless the company has, by passing a resolution
to that effect or by some other act, manifested its intention that the debentuﬁes should be
cancelled. On a reissue of redeemable debentures a person entitled to the debentures has

the same priorities as if the debentures had never been redeemed.*”

A debenture which is issued with no fixed.date of redemption is an irredeemable

debenture, though such debentures are redeemable on a winding up, and the liquidator is
empowered to discharge them. In addition irredeemable debentures always empower the

debenture holders to enforce their security.*
» Ways of Redemption
Debentures may be redeemed in the following ways:

¢ By drawing a lot, either at the company's option or at fixed intervals.

i

428 K conan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10®

Edition 1996, p, 384.

*® Farrar, John H., Furry, Nigel, Hannigan, Brenda, Wylie, O.P., Company Law, (London: Butterworths
1985), p. 209. .

% Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10™
Edition 1996, p. 385.
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¢ By the Company buying them in the market, and if the debentures are bought
in the market at a discount, the consequent profit to thé company is a realized
profit available for dividend unless the articles otherwise provide.
¢ By the company redeeming tﬁem either out of a fund or possibly by a fresh
issue of debentures, A fresh issue is useful to the company where rates of interest
have fallen, because the old debentures can be redeemed and the money
reborrowed by the fresh issue at lower rates of il_lterest. Where redemption is by a
fresh issue, it is'usual to allow the exisﬁng deberiture holders t6 exchange the old
debentures for the new ones if they wish so. ! |
5) REGISTERED DEBENTURES
In these cases the holders of debentures are registered in the books of th.e companies.
Complete details of the debenture holders are included in the register of the debenture
holders.”* They are non negotiable and are only payable to the registered holders thereof.
But they may be transferred in the manner specified in the conditions endorsed on them.
Although the debentures of this class are non negotiable, the coupons for interest attached
thereto are negotiable*® Such debentures f;re trai'lsflerable in accordance with the
provisions of the terms of issue, but transfer is usually affected by an instrument in

writing in a way similar to that of shares.**

6) BEARER DEBENTURES

! Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10®
Edition 1996, p. 384,

2 Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 305; Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain:
Pitman Publishing), 10" Edition 1996, p. 383.

3 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 67.

¥ Denis Keenan, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10"
Edition 1996, p. 383. ‘
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These are payable to the bearer and these are transferable by mere delivery.*” Its object is

that it may become a negotiable instrument having the following incidents:

» It is transferable by delivery;

e A person who acquires it in due course, bona fide and for valuable consideration,
gets a good title inspite of the presence of any defect in the title of the transferor
thereof; |

o Notice of transfer need not be given to the company; and

¢ No stamp duty is payable on transfer.*

Interest is paid by means of coupons attached_to the d_ebenture, these coupons being. in
effect an instrument to the company's banker to pay the Bearer of the coupon a stated sum
on presentment to the bank after a certain date. The company can communicate with the
holders of bearer debentures only by advertisement, and is oﬂén pfovided that the holders

of such debentures may exchange them for registered debentures.*’

7) UNSECURED DEBENTURES
Such a debenture is no more than an unsecured promise by the company to repay the
loan. The holder can, of course, sue the company on that promise, but is only an ordinary

creditor in a winding up, although, since he is a creditor, he can file a petition in the court

f

for a winding up.**

El

3% Saced, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 305. ‘

3¢ Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 64; Choudhary, AM., A
Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 66-67.

7 Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10"
Edition 1996, p. 385,

%% Keenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10®
Edition 1996, p. 385.
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452 TYPES OF BONDS OR DEBENTURES (iiiwdigisdl) IN

ISLAMIC ALW

Debenture is an instrument through which a debt is acknowledged by the company who
has issued. Different types of debentures are as-_follow; -, |

)] Governn;e'nt Bonds or Debentures (A sSall cilaiuli)
Government bonds or debentures are divided into two categories: medium-term (treasury
notes) and long-term (treasury bonds) government bonds, and usually the holder of long
term bonds or debentures is entitled to get aﬁy benefit on his bond or debenture after ten
years from the date of issuance.
The sale of government bonds through competitive bidding is similar to the general
Treasury Bills, but the buyer in this assignment determines desired yield at the date of
maturity and not by the deduction method. The,‘Govermﬁent bonds or debentures are sold
at a nominal pric;e and the interest on Government bonds or debentures is paid every six
months, and a very nominal value of the bond is paid at maturity.
The element of risk related to government bonds or debentures in the capital market is
very less, and for that reason it is commonh.( used. This makes the interest rate on these
bonds as an indicator of the interest rate on other financial instruments.

2) Corporate Bonds or Debentures (a&ﬁdi Sldi)
Corporate bonds or debentures are the long-term bonds or debentures with the nﬁaturity
period of five or more than five years. These','bonds. oi; debentures are often issued by
companies havil;g good financial position in the market. The legal framework for these
bonds is determined by the rate of interest, period of maturity and the nominal value of

the bond. Interest on these bonds is paid twice a year, while payment of a nominal value
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of bond is made at maturity date. The companies provide certain facilifies on the bonds to

attract the investors. Thus companies facilitate by providing the ability to‘transfer. The

companies ensure the fixed income for the owner of the bond, and to attract the investors

convertible bonds are issued with low interest rate than the interest rate on regular bonds.
3) Bill of Debts (xa¥ — (S3Y! diudh)

Promissory note is a .written instrument as prescﬁﬁed by the law. It contains an

undertaking by a person called the (Ls=l') - the debtor - that pays a certain amount of

money at a specified date or subject to the appointment of another beneficiary.*’

4.5.2.1 TYPES OF CORPORATE BONDS

1) Bond to meet Premium upon its issuance (i) 3 gy sl 5ll Faleall sindi)

It is a bond issued by the company upon a certain amount which is known as
"issuance price", but it undertakes to refund_. it with in a certain period with higher
price, added v;rith a supplement called "premium". For example, if a company issues
shares for the sum of 50 dinars, by expecting that amount of share will rise up to 60

dinars, or a premium of ten dinars.

2) Bond of assessment (imaill diu)
A bond which issued with a nominal and real value, which implies that the company
should abide by the assigned value of the bond, it identifies fixed interest to the author

upon due and certain date, but draw takes place each year to exclude a number of bonds,

I

% Jumma, Ali Bin Muhammad, Mujam al Mustalahat Al Iqtasdia Wa Al Islamia, (Riyyadh: Maktaba Al
Abkiaat), 1** Edition 2000, p. 326-327.
© 327-326 «0a 2000 Iyl i:qmi (Sl 08 1 ity 1) Agathal) g AgiliailY) Clathiaall pana daaadl 2aaa O o
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¥

and the owners are paici the value of bond with reward, and another draw takes place to
ascertain those bonds which are to remain without interest, and this is a kind of lottery.
The law has banned issuance of such type of bonds by special notification or with the

order of government.

3) Bond of assessment without interest (3ald (34 uaill 2iu)
A bond by acquiring it the holder recovers his capital in case of loss. It is different from

the above type where the holder does not recover anything in case of the loss.

4) Bond with a fixed interest upon issued rate ey jolall Sl lhaiul o3 alull)
(Jaa

It is an ordinary bond but is usually for short time period, and provides high interest.

5) Secured bond (Gl diudl)
A bond in which a company offers guarantee for the fulfillment of its obligation, that it
mortgages properties in exchange of secured bonds, or mortgages property or provides
lien for such bond. The companies usué.lly issue bonds to attract the pedple to lend cash,

as a precaution to avoid bad financial circumstances. This kind is known as regular

’

bonds.

“ Izatul Khiyyat, Abdul Aziz, Al Sharikat Fii Al Shariah Al Islamia Wa Al Qanoon Al Wadi, (Beroot:

Muasisa Tur Rislaha), 4™ Edition 1994, p. 104-105; Shareef, Muhammad Abdul Ghaffar, “Ahkam Al Suuk
Al Maalia”, (Majalah Al Shariah Wa Al Dirasat Al Islamia). Vol. 18, May 1994, p. 211-212.

a1 dadall o(Adlaa H dsiu’yn 109 39) vua,!i GRN y Agadluyt day 01 A cls al LAl < e Jaoadl e 960
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4.6 COUPONS ATTACHED TO DEBENTURES

’

Every debenture has coupons for interest attached to it. The interest is payable to the
bearer of the coupon which is an order on the company's bank to pay a certain sum to the

person who presents it on or after a certain date. These coupons are always negotiable.*’

4.7 STATUS OF DEBENTURE-HOLDERS

A debenture holder is a creditor of the company and is entitled to interest at a specified
rate in respect of the fact whether the company earned profit or not.*? A debenture holder
is not entitled to anything more than his fixed interest, inspite of the fact that the

company is making profits from its investments.**

The basic difference between the debenture holder and shareholder is that the latter is a
member of the company to whom dividend becomes payable solely out of the availability
of divisible profits whereas a debenture-holder is a creditor usually possessing a security

for his loan.**

*! Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 67; Choudhary, A M., A
Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 67.

*2K eenan, Denis, Smith & Keenan’s Company Law for Students, (Great Britain: Pitman Publishing), 10"
Edition 1996, p. 381; Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore:
Accountancy and taxation Services Institute), p. 306; Saeed, Khawaja Amjad, Company Law and Secterial
Practice In Pakistan, (Lahore: Institute of Business Managmenmt), p. 286; Jones, Frank H., The Students
Guide To The Company Law, (London: Gee and Co Publishers Ltd), p. 151.

3 Saced, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 306; Saeed, Khawaja Amjad, Company Law and Secterial Practice In Pakistan,
{Lahore: Institute of Business Managmenmt), p. 286.

“* Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 306; Saeed, Khawaja Amjad, Company Law and Secterial Practice In Pakistan,
{Lahore: Institute of Business Managmenmt), p. 286.
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4.8 PERIOD OF DEBENTURES

Debentures may be:

1) For a fixed term of years,

2) Payable on demand, or

3) Perpetual; in which case no time is fixed within which the company would be
bound to redeem them.** It ope‘rates as a restriction on the right of the debenture
holder to demand payment. In case of such irredeemable debentures, the company
undertakes to keep on paying interest thereon at fixed intervals. Therefore it is no
exaggeration to say that such a debenture is not a mortgage, at all, but an annuity
in perpetyity to the holder.* ’

All debentures of whatever kind may be, become immediately payable on the company

going into liquidation.“"
4.9 THE CONCEPT OF PARI PASSU

The word Pari Passu means that all the debentures of the same series are to be paid
ratably. If the words Pari Passu are not put in, the debentures payable accordingly to the
date of their issue, or if they were all issued on the same day, then according to numerical

order.“* However, when these words are put in, a debenture holder who seeks to enforce

43 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 68; Choudhary, A.M., A
Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 67-68.

% Choudhary, A.M., A Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 68.

%7 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 68.

% Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 67; Saced, Khawaja
Amjad, Company Law and Secterial Practice In Pakistan, (Lahore: Institute of Business Managmenmt), p.
299; Keenan, Denis, Smith & Keenan's Company Law for Students, (Great Britain: Pitman Publishing),
10™ Edition 1996, p. 382.
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his security must sue on behalf of himself and all other debenture holders of the same
series. The company cannot create a new series to rank Pari Passu with the old series,

unless power to do so is expressly reserved.*®

4.10 RIGHTS OF A DEBENTURE HOLDER

¢

The legal relatibnship between a company and its debenture holders is simply the
pontractual relationship fof debtor and creditor, coupled, if the debt is secured on some or
all of the company's asgets, with that of mortgagor and mortgagee.”® In contrast with a
shareholder, the debenture holder is in law not a member of the company having rights in
it, but a creditor having rights against it.*' The rights of debenture holders rank before

those, of shareholders and unsecured creditors in the event of the issuer's liquidation.*?

There are two important and prominent rights of bond or debenture holder. These are as
follow: . ‘ '- Lo

1) Right to get fixed rate of return as agreed upon whether the company is earning
profit or not.

2) Right to get the debt back at certain or specified time by way of redemption. ***

9 Saeed, Khawaja Amjad, Company Law and Secterial Practice In Pakistan, (Lahore: Institute of Business
Managmenmt), p. 290.
* Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 806.
*! Davies, Paul, Principles of Modern Company Law, (Sweet & Maxwell Ltd 2003), p. 806.
2 Fazal Suleiman Kazi, Hand Book of Banking Terms, (Karachi: Royal Book Company), p. 102, ,
3 Saeedi, Abdullh Bin Muhammad Bin Hassan, 4/ Riba Fii Al Muamalaat Al Masriyia Al Muasarra,
(Riyyadh: Darut Tabba Linashar), 1* Edition 1999, p. 860-861;. Shareef, Muhammad Abdul Ghaffar,
“Ahkam Al Sunk Al-Maalia”, (Majalah Al Shariah Wa Al Dirasat Al Islamia). Vol. 18, May 1994, p. 210;
[zatul Khiyvat, Abdul Aziz, Al Sharikat Fii Al Shariah Al Islamia Wa Al Qanoon Al Wadi, (Beroot:
Muasisa Tur Rislaha), 4™ Edition 1994, p. 106.
JMh Aot o el Apda 3 5ol 1) o8 puattaalt A puaadt clalaadf Lo ¢ g dmad] i (i Saaa 53 A 28580
oAyl st 2l g Aag il Adpa Yedllalt G puadh plad ccy pld) RN A dasa 49583 1861-860 0 21999 SV dadalt
rtaia g O A g Apadta) day pil) A S il el Ce gl sl 683 1210 sue 1994 sila e (alil) sall
106 <0 41994 da it daghalt (A Lesa'pn 16219 50)
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4.11 REMEDIES OF DEBENTURE HOLDERS

If the debenture is one of a series ranking Pari Passu and trustees for the debenture
holders have been appointed by trust deed, the remedies of the debenture holders are
enforced by the trustees. It is preferable to have trustees appointed for the debenture
holders. Trustees are a small body of persons who can watch the interests of a large
number of investors who may be widely dispersed. If trustees have not been appointed,
any debenture holder may take action on bc?half of himself and the other debent{Jre
holders. Where there is a single debenture, the holder may take action to enforce his

remedies.** The remedies available to debenture holders are:

1) Sale through trustees: He may sell the property through trustee subject to the
debenture if the debenture gives'him or the trustees a power of sale;“s;

2) Debenture — holder action: He may sue the company on behalf of himself and
all other debenture holders to obtain payment to enforce his security by sale. This
is sometimes called a 'debenture-holder's action'. The court then appoints a
receiver and also manager, if neceséary, for ‘the purpose of the company's

business, declares the debentures to be a charge on the assets of the company,

4 Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3" Edition, p. 362.

3 Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Buiterworths, 1983), 3" Edition, p. 362; Saeed, Khawaja Amjad, Company Law and Practice In Pakistan,
(Lahore: Accountancy and taxation Services Institute), p. 314.; Chaudary, A.G., Company Law In Pakistan,
(Karachi: Pak Publishers Ltd.), p. 70; Choudhary, AM., A Hand Book Of Company Law, (Lahore: All
Pakistan Legal Decisions), p. 69; Reeday, T.M., The Law Relating {0 Banking, (London: Butterworths), 5t
Edition 1985, p. 15Q.
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directs inquiries as to who are debenture-holders and orders a sale of the

property;** ,

3) Decree for Specific Performance: An agreement to take up and pay for the
debentures of a compary is made enforceable by a decree for specific
performance. Similarly, specific performance of an agreement to give debentures
may be enforced against the company.*’

4) Appointment of receiver: He may appoint a receiver or manager if the debenture
confers this power; if no power is given he may apply to the court for an
appointment;*®

5) Petition for winding up: He may prq'sent a.petition for the winding up of ﬁe
company; and prove that he is the creditor of the company for the amount
advanced by him and interest thereon, but not for any premium to be paid on
redemption unless the debenture expressly so provides.*”

6) Foreclosure: He may apply to the court for foreclosure of the company's right to

redeem the debentures. This remedy is usual, and for its proper exercise it is

Saeed, Khawaja- Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 314; Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p.
69; Reeday, T.M., The Law Relating to Banking, (London: Butterworths), 5™ Edition 1985, p. 150.

457 Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p. 68; Choudhary, AM.,, A
Hand Book Of Company Law, (Labhore: All Pakistan Legal Decisions), p. 68.

¥ Leigh, L.H., Joffe, V.H., Goldberg, D., Northey & Leigh’s Introduction To Company Law, (London:
Butterworths, 1983), 3™ Edition, p. 362; Saeed, Khawaja Amjad, Company Law and Practice In Pakistan,
(Lahore; Accountancy and taxation Services Institute), p. 314; Chaudary, A.G., Company Law In Pakistan,
(Karachi: Pak Publishers Ltd.), p. 69; Reeday, T.M., The Law Relating to Banking, (London:
Butterworths), 5" Edition 1985, p. 149.

% Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 314; Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.}, p.
69; Choudhary, A.M., A Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 69;
Reeday, T.M., The Law Relating to Banking, {London: Butterworths), 5™ Edition 1985, p. 150.

456
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necessary that all the debenture-holders of the company shoul& join in the
application. ¢

7) Valuation or giving up security: If the company is insolvent, he may value his
security, and if found insufficient, prove for the balance of his debt, or givé up the
security fmd prove for the whole deb?.“‘ But iae cannot prove for the interest

which became due after winding up nor can get such interest out of his security.*®

4.12 CHARACTERISTICS OF DENETURES

The following are the important characteristics or salient features of debentures:

1) It manifests a debt on the company.

2) Debenture-holder is entitled to fixed rate of return or dividend whether the
company earns profit or not. In case of winding up of the company dei:)entqre
holder is preferred to the shareholdef. B ‘r

3) Debenture holder does not participate in general meetings as shareholder does.
The resolutions 'passed by such meetings do not affect the rights of bond or
debenture holders. Such meetings cannot alter the contract or any terms of the
contract between debenture holder and the company and cannot alt;-:r the date of

maturity for entitlement of fixed profit.

*¢ Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 314; Chaudary, A.G., Company Law In Pakistan, (Karachi: Pak Publishers Ltd.), p.
69; Choudhary, A.M., A Hand Book Of Company Law, (Lahore: All Pakistan Legal Decisions), p. 69.

! Saeed, Khawaja, Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 314; Saeed, Khawaja Amjad, Company Law and Secterial Practice In Pakistan,
(Lahore: Institute of Business Managmenmt), p. 292-293; Chaudary, A.G., Company Law In Pakistan,
(Karachi: Pak Publishers Ltd.), p. 70; Choudhary, A.M., A Hand Book Of Company Law, (Lahore: All
Pakistan Legal Decisions), p.69.

*? Saeed, Khawaja Amjad, Company Law and Practice In Pakistan, (Lahore: Accountancy and taxation
Services Institute), p. 314; Saged, Khawaja Amjad, Company Law and Secterial Practice In Pakistan,
(Lahore: Institute of Business Managmenmt), p. 292-293.
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4)
3)
6)

7

Debenture is usually issued for a long period of time.

Debentures are transferable. |

Debentures are non divisible.

Capital raised by the company through debentures is a collective debt. Company
enters into a contract with all the creditors because it is the collective debt divided

into equal parts ¢alled as debentures.*” - o

4.13 SIMILARITIES BETWEEN SHARES & DEBENTURES

‘

Though the shares and debentures are two different things yet there are certain

similarities between shares and debentures which are as follow:

1)
2)

3)

4

5)

Both the shares and debentures are issued of equal value.

Both shares and debentures cannot.be divided further.

Both the shares and debentures are represented through instrument which
establishes the rights of the holder of shéres and d,ebentures respectively.

Both sha;res and debentures are transferred by the ways of corporate law.

Both the shares and debentures are considered to be incorporeal moveable

property.

%3 Izatul Khiyyat, Abdul Aziz, Al Sharikat Fii Al Shariah Al Islamia Wa Al Qanoon Al Wadi, (Beroot:
Muasisa Tur Rislaha), 4™ Edition 1994, p. 106; Qila jaei, Muhammad Ruwas, Al Muamalat Al Muasarra Al
Malia Fii Duu Al Figh Wa Al Shariah, (Dar Al Nafaas), p. 66; Shareef, Muhammad Abdul Ghaffar,
“Ahkam Al Suuk Al Maalia”, (Majalah Al Shariabh Wa Al Dirasat Al Islamia). Vol. 18, May 1994, p. 210;
Assar Duyuun Wa Naqood al Sharikah Awuu Al Mubfaza Alla Hukam Tadaw! Al Ashuum Wa Al Sakook Al
Istasmaria, Al Mushkilla Wa Al Halool, Dirassa Fighiya Igtasadia, p. 211-212; Imrani, Abdullah Bin
Muhammad, “A! Sanadaat Min Manzoor Al Shari’, (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat}, Vol. 3, p. 13. : ‘
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6) Both the shares and debeﬁtures are issued throﬁgh public subscﬁption.“"‘

4.14 DIFFERENCES BETWEEN SHARES & DEBENTURES

Besides above similarities, differences exist between shares and debentures. The point of

differences between the shares and debéntures are as follow:

D

2)

3)

4

5)

6)

The shareholder is entitled to get dividend which can be altered. The shareholders
are entitled to get dividend as well as they are liable to bear the loss suffered by
the company. On the other hand the debenture holders are entitled to get fix rate
of return, which ‘cannot be altered, whetiler the"cofmpany prospefhor not.

The shareholders have a right to attend the general meeting while the debenture
holders cannot h':cwe the right.

The shareholders actively participate in the management of the affairs of the
company while the debenture hc;lders cannot do so.

The shareholder is considered to be a participant while the debenture holder is
considered to be a debtor to the company.

Generally the shares are issued before the formation of the company while the
debentures_ are issued aﬁér the formatio;l of the" cc;mpany.

The value of shares becomes due only at the time .of the winding up of the
company or at t}'le time of depreciation of shéres. While the value of debentures

becomes due at the time of maturity. -

% Hameesh, Abdul Hagq, “Fii Hukam Tadawal Al Ashum Al Mukhtalita”, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 4, P. 35,

35 coa i Aladl (Biba i palt ¢ AL (31008 (3 gl paiie ) Alaliaall sl J g pfa B liaa dad 28 308
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7) There is minimum and maximum par value for the shares. While there is no such
minimum and maximum par value for the debentures.

8) The debenture holder is preferred in getting-’ thp value of debenture while ‘;he
sharehol(ier is entitled to get the value of share after the debenture holders.**

The above quoted differences cannot affect the Shariah rulings for shares or debentures.**

4.15 SHARIAH RULINGS ON DEBENTURES

Economic experts designate the bonds or debentures as debt which is required to be
reduced into writing, establishing the responsibility of the debtor. According to Shariah

the debt should be reduced into writing.*’” Allah Almighty said:
1681750 018 pania Jab 21 Cody w510 03] Vil gy v

"O you who believe! When you contract a debt for a fixed period, write it down".

There are two opinions of jurists regarding this Ayah. One group of jurists said that it is
binding or obligatory (s»l9). The majority of jurists said that it is not bindfng rather it is

recommendatory (w). Islamic Law raises objection when interest is paid on debt against

5 Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al Mukhtalita”, (Muatamir Aswaaq Al Aooraq
Al Maalia Wa Al Boorasat), Vol. 4, P. 35-36; Abdullah, Syed Hassan, “A! Aswaaq Al Maalia Wa Al
Boorasat Min Al Manzoor al Shari wa Qanooni” (Muatamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat), Vol. 2, p. 38-40.

£36-35 ua (&l Alaall .(UL.‘ el 4 dull..dl gl it puad _yalia i) s l\kh:u.“ phadt J gl aka ,,i cohsaa (Gall as 430
(ila sl g Aga) ub\,‘ﬂ ! g SAie) i gl g e ) JJhu.“ e il galt g Al ‘jiy.u‘ﬂ call 38 (pun a4 4380
< 40-38 sua o AUl alaall
455 Hameesh, Abdul Haq, “Fii Hukam Tadawal Al Ashum Al Mukhrahta” (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 4, P. 35-36.
N Aacd) (Sl J,m St 3o 3l patia ) ARDEAN apult J5 aSa A i Ball 28 4380
.36-35 «a
47 Shareef, Muhammad Abdul Ghaffar, “4hkam Al Suuk Al Maalia”, (Majalah Al Shariah Wa Al Dirasat
Al Islamia). Vol. 18, May 1994, p. 217. .
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. 217
*% Surah Baqarah: 282
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time period because it amounts to Riba-al-Nasia (Al L) and Riba-al-Nasia is
prohibited by Shariah through Quran, Sunnah and Ijma. It does not matter whether that
interest is in great amount or in a less quantity. Interest on debt is prohibited because it is
a gratuitous contract (LY 282)*® The basis of the prohibition of riba is that of
distributive justice because the prohibition of riba is intended to prevent the accumulation

of wealth in a few hands. . Lo

From the definition of sanad it is clear that it is debt on the company. It is raised through
i)ublic subscription. It d'OGS not amount to contribution or participation to the capital of
the company. That’s why in case of winding up holders of sanadat are preferred to
shareholders and in case of insolvency of company they share with other creditors. The
holders of sanadat have no role to play in the management of the company. They are
entitled to get fixed rate of return or interest whether the company earns profit or not.
They are not sharing the risk, but they have been given the guarantec that they will be

paid either with the lapse of the duration of the debt or in the winding up of the

company.””" Therefore issuance of sanadat is not permissible in Shariah.*”

¢

49 Shareef, Muhammad Abdul Ghaffar, “dkkam Al Suuk Al Maalia’, (Majalah Al Shariah Wa Al Dirasat
Al Islamia). Vol. 18, May 1994, p. 218-219; Shariah Standards, (Behrain: Accounting and Auditing
Organization for Islamic Financial Institutions), p. 345.
cwa 21994 s pde Galll asalf o(Raatluh bt A0 p Aay 30 Alaa Al (8 guadl plal cody pddl MAY 35 Saaa g0
.219-218
7% Ayub, Muhammad, Understanding Islamic Finance, (England: John Waley & Sons Ltd.), p. 54.
! \zatul Khiyyat, Abdul Aziz, A7 Sharikat Fii Al Shariah Al Islamia Wa Al Qanoon Al Wadi, (Beroot;
Muasisa Tur Rlslaha), 4™ Edition 1994, p. 227.
Axyh 01 Aashal) .(uu..ﬂm_,.. 11 334) o ghada gl u,..mm_,lpwmumqa._.u,m BLAl Ge Jaal e [ gasa
. 227 e 01994
72 Madni, Salim Bin Hamza bin Ameen, “Al Ahkam Al Fighiyya al Mutaritabba Alla Tehrim Sanadaat Al
Qird’, (Muatamir Aswaaq Al Acoraq Al Maalia Wa Al Boorasat), Vol. 3, p. 4; Shareef, Muhammad Abdul
Ghaftar, “Ahkam Al Suuk Al Maalia”, (Majalah Al Shariah Wa Al Dirasat Al Islamia). Vol. 18, May 1994,
p-219.
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4.17.1 TRADING WITH SANADAT (<haiuadl 1,4 9 g (b &80 pSall)
There are two opinions regarding the sale and purchase of sanadat:

First Opinion: Sale and purchase transaction of sanadat is illegal or void or prohibited.
This is the view of majority of Muslim Jurists but they differ in determining the root
cause or foundation of the prohibition of sanadat. There are two opinions regarding the

root cause of the prohibition of sanadat:

¢

a) Some of the Muslim Jurists said that one of the legal maxims of Shariah is:

“Any loan on which benefit is granted that is Riba”.
It is because of this maxim that sanadat are prohibited.

b) Some of the Muslim Jurists are of the view that root cause of the prohibition of
sanadat is not of the fact that there is benefit on debt but the fact of payIlnent. of
fixed rate of return or interest without 'éharing the loss or of the fact that it is the
type of bai ul kali bil kali (A A &),

Second Opinion: Sale and purchase transaction of sanadat is pefmissible or valid. They
also differ in determining the root cause of the permissibility of trading with sanadat.
There are four opinions regarding the root cause of the permissibility of: trading with

sanadat:

FER WV PRV PR PRGN g YR T TR IS A 10 S PP RY-CT
(Aot sl 80 g Ang pd Apa Jedgilall b akSal iy plll ABRY a5 dena ¢80 o cpa «BIUH laadl ofiilea gl
( 4 a9 )} Al iy il s
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s

a) Majorit; of the scholars who permit the sale and purchase transaction of sanadat
are of the view, that these sanadat are a type of Mudarabah. The holder of sanad
is Mudarib or Rab ul Maal (J-a¥ «;). The company is Aamil (J«) and invests
the money lended by the creditors. |

There are two main objections on this opinion:

a. Firstly division of profit is not on proportional basis such as 1/2_, 1/3 or
1/4 etc. as required by contract of Mudarabah. It is not permissible to fix
the amount as profit for any of the coﬁtrefcting parties.

b. Secondly the contract of Mudarabah is based on trust (&iul) so if the
wealth is destroyed without any transgression or negligence from Adamil,
he is not responsible. If it is a condition stipulated by Mudarib on Aamil
then the contract of Mﬁdarabah is valid but the condition attached is fasid
according to Hanafi's and Maliki's school of thought. It is a known fact
the capital contributed through sanadat is guaranteed from the aspect of
issuing it whether the company is earning profit or not. If investment
through sanadat is considered {0 be clbnt{ract of Mudarabah from the fact
that ther¢ is capital from the holders of sanadat and labour from the
companSr then all the limitations attached with the contract of Mudarabah
by the scholars must alsé be complied with. Therefore the interpretation
of sanadat as contract. of Mudarabah is not correct because sanadat
doesn't comply with all the limitations or conditions of contrﬁct of

Mudarabah as stipulated by the Muslim jurists.
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It is said that the bank is surety and considered to be intermediary
between the issuer of the sanad and the holder of it. Bank is giving
guarantee of soundness or inteérity ot;'cai)ital voluntarifjr. This contention
can be repudiated that the contracts like Mudarabah, Musharakah,
Wakalafl and Wadiya are gratuitous in natufe that’s why guarantee in

case of destruction is not allowed.

b) Some of the scholars are of the view that such type of transaction is legally valid

because such type of transaction is innovative and not present at the time of the
revelation or during the era of Muhammad (plu 43l &4 L), Therefore if Shari
Hukam on anything is not there then 1t is cqlns'ifdered to be permissible. On tirlis
basis as debentures are the creation of the present era, having no Shari Hukam
on debentures explicitly, therefore they are considered to be permissible ais 48
(A i gSunalt o 3alED (Siratiua,

Some of the scholars who permit the sale and purchase of sanadat are of the
view that sanad is a debt and limited benefit on debt is permissible on the basis
of view of some of the late followers of Hanafi School of thought. Limited
monetary benefit on debt is permitted if it is stipulated by the governméﬁt and
people are not allowed to transgress that I'i‘mit. Such a sale is called las

transaction sale (&alaadt 2).

The contention of these Muslim jurists can be repudiated firstly that benefit on debt

is strictly prohibited in Islam whether it is in small amount or in large amount

because it amounts to riba al nasia. Secondly the Messenger of Allah Almighty

acted so in order to meet the ends of justice and the fatwa of late scholars of Hanafi
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school of thought regarding the permiséibility of limited benefit on debt stipulated
by the government did not reach the level of argument. This is the matter of dispute

even among the scholars of the Hanafi school of thought.

d) Some of the scholars who permit the trading of sanadat are of the view that the
root cause of permitting is the necessary interésts (kss) of people.” The
justification given by these scholars to rationalize trading of sanadat on the basis
of necessary interests of people can be answered By fhe fact that necessary
interests are those without the protection of which there would be anarchy and
chaos in society. The absence‘ of protection for these interests would mean the
loss of everything that we consider dear. These prized social interests are five in
number:

1. Preservation and protection of religion (st hia)
2. Preservation and profection oflife (it Jakay
3. Preservation and protection of progeny (Jwdll Jada)
4. Preservation and protection of intellect (ﬂidi Biia)
5. Preservation and protection of wealth (-t Jiis) "
There are certain conditions ciescribed by the scholars of Islamic Jurisprudence

to consider something necessary interest. These rules are as under:

a) There must be no other way for a person in coercion except to

go against the injunctions of Shariah.

* Haitti, Abdul Razaaq Raheem Jaddi, Al Masaarif Al Islamia Beena Al Nazaria Wa Al Tatbeeq, (Urdan-

Oman: Dar Usamma Linashar), 1¥ Edition 1998, p, 351-356,

A Aadalt (il Aabaad S s es - Q) o Banddll g N g Aniaa) i Laall gl gda mn g (310N 20 g0
. 356-351 sua 21998

* Ymran Ahsan Khan Niyazee, Islamic Jurisprudence, (Islamabad: Islamic research institute press), p 199.
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b) Necessary interest should not be an illusion or an anticipatory

" or mislead thing.
It can be observed that there are alternaﬁves available to remove the hardship of people
and in adopting those alternatives there.is nothing to go against the injunctions of Shariah
e.g. sanadat can be converted into shares. Necessary interest of which they are télking

about is illusionary, imaginative and not existing actually. ***
Preferred Opinion
Trading with sanadat is prohibited *’® because of the following reasons:

1. In reality sanada; are debt with conditional profit or benefit and it is well accepted
among scholars that benefit on dei)t is prohibited as it amounts to riba.
2. The holder of sanad is entitled to fixed rate of return or interest without bearing
loss and it is against Shariah legal maxims;
a. Jdpa¥yapay
“Injury may not be met by an 1njury
b, axdly 9-'51

*” Haitti, Abdul Razaaq Raheem Jaddi, 4/ Masaarif Al Islamia Beena Al Nazaria Wa Al Tatbeeq, (Urdan-
Oman: Dar Usamma Linashar), 1* Edition 1998, p. 356.

A Aadal] o plill Ll jhs s oies _uaﬂi) @,.h..n 3 A0 0aa oo Apala) i laall o Al gia ms BN 28 g8

.+ 356 «wa 1998

7 Haitti, Abdul Razaaq Raheem Jaddi, 47 Masaarif Al Islamia Beena Al Nazaria Wa Al Tatbeeq, (Urdan-

Oman: Dar Usamma Linashar), 1* Edition 1998, p. 356; Azmi, Muhammad Al Mudariss, “4! Aswaaq Al

" Maalia (Boorsaat) Min Al Manzoor Al Shari Wa Al Qanoon?”, (Muatamir Aswaaq Al Aocorag Al Maalia

Wa Al Boorasat), Vol. 2, p. 13; [jaz, Irshad Ahmad, “Bazzar Hissas Ki Sargarmian Aur Inka Shari Jaiza”

Sunday Magzine 16" August 2009.

A Aadall (il At 1 1gbas -3 ) o haduill g 4Bl cpp Ll i el At gaa aga g (1N 46 g8

_)ua.a) (B A g o a0 s gBiA) O (ihea g galt) dgilalt gt (A [ s0adl (e g Jas daaa 5383 $356 00 01998

S~ 1CR T P Iy SN ST P | MR FEATPEY .\L..Jtu..i,. 13 «pa “:‘m alpalt ((buo i galt g Adladt 3 g 3t pud

. 2009 < 16 w&u o K M jila

’

. _ o 175



“Liability is an obligation accompanying gain”
3. Sanctioning of trading .with sanadat -,hdepends‘,upon the concept that money
generates- money. But the accepted presumption is that labour generates money.*”
4. There is no reason to contend that sanad is equivalent to the share of the
investment holder (Jw¥ w)) in Mudarabah."™

Options to the bond or debt holder

Allah Almighty said:
791 4 g dBE Y g i gellis Y ?Sll_g.ni s PS.E il of 9"

"But if you repent, you. shall have your capital sums.- Deal not unjustly (by asking more
than your capital sums), and you shall not be dealt with unjustly (by receiving less than

your capital sums)". ¢

In the light of above quoted Ayah the holder of sanad is entitled only to get back or to
redeem his capital sum and not entitled to get interest or extra amount on capital sum.

The holder of sanad can dispense with it by any of the following ways:

1) Wait to end the time period of sanad without resuming to revive it again.
According to different fatawas he is re_iquired. t(')f donate the amount received by

him as an interest

7 Haitti, Abdul Razaaq Raheem Jaddi, A/ Masaar;f Al Islamia Beena Al Nazaria Wa Al Tatbeeq, (Urdan-
Oman: Dar Usamma Linashar), 1* Edition 1998, p. 357-358.
LA daghalt sl A Jasolee -uJJ‘i'I) dg-\u\ FLIP -Gl NP PR T P [P TY1PETY H&J A e ) giSa
. 358-357 «ua 41998
™ Izatul Khiyyat, Abdul Aziz, A Sharikat Fii Al Shariah Al Islamia Wa Al Qanoon Al Wadi, (Beroot:
Muasisa Tur Rislaha), 4™ Edition 1994, p. 228,
Aot Al (Al Aea'pe 1603 ) cprada gl Qg g Laadhe) Ang pl) 4 S ) abdd) coje Sy jadl 2 g8
. 228 «a 21994
*7? Surah Bagarah: 279
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2) He can compromise with the debtor i.e. company;

3) Ifit is taken into consideration that the contract is valid but the condition attached
with is fasid, as said be majority of Muslim jurists then the bond or debenture
holder should endorse some of the debt to the debtor (company) with a price with
which the sanad is being burchased. - o |

It is not permissible to dispense with sanad by selling it to another or third person because

it involves the sale of debt to a person who is not responsible for it s& Cma suid (uadl a)

(4= and it is not allowed in Shariah. **'
4.17.2 ZAKAT ON DEBENTURES

According to Islamic Law the company is debtor and the debenture-holder is a creditor.
So debenture is an instrument creating debt and Muslim scholars differ in their opinions

regarding the impositioti of Zakat on debentures. The 6pi’nions are as follow:
First Opinion:

Some of the Muslim scholars are of the opinion that there is no Zakat in case of secured
debt until the creditor get back his money. When the creditor get back his money he is
liable to pay Zakat on that money for the current year irrespective of the fact that how

many years the debtor kept this money. This is the opinion of Maliki school of thought.

Second Opinion:

?30 Shareef, Muhammad Abdul Ghaffar, “Ahkam Al Suuk Al Maalia”, (Majalah Al Shariah Wa Al Dirasat
Al Islamia). Vol. 18, May 1994, p. 219-220.
(b <1994 sia « sde (allll Saadh o(Apadlh Ciuad jalt g Aag i Adaa Yedgllalt (3 gt plSal cliy il UAY 36 Leaa 39353
' . 220-219
1 Ibid
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Some of the scholars are of the opinion that thefe is no Zakat in case of secured debt until
the creditor get ‘t;ack his money. When the creditor get back his money he is liable to pay
Zakat on that money net only for the current year but also for the years for which the
debtor kept this money. This is the opinion of scholars of Hanafih and Hanbili school of

thought.
Third Opinion:

Some of the scholars are of the opinion that in case of secured debt the creditor is liable
to pay Zakat on that money every year. There 1s 1o copdirtion of possession of that moﬂey
by the creditor. This is the opinion of majority of scholars like Hazarat Usman Bin Affan,
Abdullah Bin Ummar, Ibraheem Al Nikhaai and scholars of Iraq and scholars of Shafi

school of thought.
Preferred opinion:

Third opinion is the preferred opinion. Debentures are considered by Islamic Law
commercial items and commercial item are one the things on which Zakat is liable to be

paid. Though debentures are prohibited in Islam but they are not excluded from Zakat.*®

£

Muslim scholars differ also that Zakat is liable only the princtple amount which is lended
to the company through debenture or also on fixed rate of interest which is given to the

debenture holder by the company.

First Opinion:

2 Qila jaei, Muhammad Ruwas, Al Muamalat Al Muasarra Al Malia Fii Duu Al Figh Wa Al Shariah, (Dar
Al Nafaas), p. 69-70.

L70-69 com o(ulhill 13 2y 98) Aag pll) g ARl 5 guin A 3 palaal Ldlad] Clalaalt o2 Anlh gul g ) Saaa 380

4
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Some of the Muslim scholars are of the opinion that Zakat is Wajib only on the principle
amount which is lended by the debenture holder to the company and not on the fixed rate
of return which is given to debenture holder by the c,orhpany because it is riba which is
prohibited in Sh;.riah. According to Islamic Law there is no Zakat on haram maal. This is
the opinion of Muslim scholars like Dr. Ahmad al Kurdi, Dr. Wahba tul Zuhaili and Dr.

Rafeeq Al Missri.
Second Opinion:

Some of the Muslim scholars are of the opinion that Zakat is Wajib on the principle
amount which is lended by the debenture holder to the company and also on the fixed rate
of return which is given to debenture holder hy the ,_co'znpany though that fixed rate‘of
return on debenture amounts to riba. This is the opinion of Muslim scholars like Sheikh

Abdur Rahman Al Hulvf.

Preferred Opinion:

First opinion is the preferred opinion.***

In order to pay Zakat on debentures the par value of debentures should be taken into
consideration and not the market value because if market value of debentures is taken
- into consideration then it amounts to bai ud dain Bil dain (&84 (el &4). 5 or 6 % of

Zakat is liable to be paid on debentures.”

3 Aqal, Yousaf Bin Abdul Aziz, “Zakat Al Ashuum Wa Sanaadaf’, (Muatamir Aswaaq Al Aooraq Al
Maalia Wa Al Boorasat), Vol. 3, p. 35-36;

38-35 (o LI Alaall ((Shaagall g Aiall (3001 (Bhged alile) cttaiiadl g ageallh BI85 o Jladl Al 8o G e gs g 6380
! Abdullah, Syed Hassan, “Al Aswaag Al Maalia Wa Al Boorasat Min Al Manzoor al Shari wa Qanoon?”,
(Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat), Vol. 2, p. 65.
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CONCLUSION

Debenture is simply an instrument which acknowledges a debt. It creates a relationship of
creditor- debtor between the debenture holder and the company. The debenture holder
must have all the rights which creditors have against debtors. According to ‘shari,ah
creditor is not allowed to demand any extra amount on the principle sum which he lend to
the debtor and if he demands so it will amount to Riba ul Nasia (At 4)) which is

strictly prohibited by Shariah.

. (o gl g Aatalh 313 tj‘-""‘i JAlia) ‘,‘raywi‘,‘l,ﬁﬂi Jtiall Cpa Sibaa s glt g Al ) gl ) S Cpoin dp 3 g8
.65 cua o Al alaall
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CONCLUSION

After making the comparative analysis of capital, shares and debentures following

conclusions can be made:

b

2)

3)

Riba is prohibited in Shariah. : Lo

A company is a voluntary registered association of natural persons, having a
éeparate legal "entity, a perpetual succession, shared capital divided into
transferable shares, with limited liability and a common seal. Shariah accepted the
concept of company as incorpo;'ated by Common Law. Shariah gave the concept
of Sharikah ul Musahama (Aadled! 45,8 which is commonly known as Joint
Stock Company. Sharikah tul Musahama is the contract on maal with an intention
to get profit on shares which are equal in value and are transferable and
shareholders have limiteﬁ liability mef;ms ea(;h ;hareholdcr is .iiable only to the
extent of his shares and the members of such Sharikah should not be less than five
and these shareilolders are independent owﬁers of their shares and board of
directors are given authority torrun the affairs of the business. Sharikah tul

Musahama is permitted in Shariah provided that it is not involved in Riba.

Capital is the amount of money with which the business is started. Islamic Law
called it Raasul Maal (J=¥ o)), Shariah adopted the concept of capital as

incorporated in Common, Law and gave: its uniquf.; concept of maal.
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4)

5)

6)

7

8)

9)

‘

Capital is raised for the commencement of the business or for further expansion of

the business. Therefore different sources of financing of company are available.

Common Law is man made law but Islamic Law is a divine law .based on the
injunctions of Allah almighty v;fho is the sole creator of this universe. Common
Law gave the concept of shares and debentures and Islamic Law analyzed that
concept. Islamic Law differs from Common Law only where there is something
which is not allowed by Shariah like the involvement of riba which is strictly
prohibited by Islam and is not alloweci in any form. Question of halal or haram
arises only in Islamic Law as it is a divine religion but .there is no question of

halal or haram in Common Law as it is a man made law.

Share is the fractional part or definite portion of the capital of the company. It is
the interest of the sharcholder in the company measured by a sum of money.

Shares are of equal value, not divisible further and are transferable.

There are different classes of shares. Different rights are granted to these different
types of shares according to the terms of their isstie. Neither all types of shares are
permissible in shariah nor prohibited. So Shariah rulings differ according to

different types of shares,
Shareholders are liable to pay Zakat on their respective shares.

Debenture is simply an instrument which acknowledges a debt. It creates a
relationship of creditor- debtor between the debenture holder and the company.
The debenture holder must have all the rights which creditors have Aagainst

debtors. According to shariah creditor is not allowed to demand any extra amount
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on the principle sum which he lend to the debtor and if he demands so it will

amount to Riba ul Nasia (il L) which is strictly prohibited by Shariah.

10) Though debentures are not allowed in Shariah but they are not excluded from
Zakat. So debenture holder is liable to pay Zakat on the money lended to the

company.

11) Shariah alternative to debentures is investment sukuuk which should be promoted
by Islamic states. Muslims should invest their money either in form of shares or in
the form of investment sukuuk. But they should refrain from debentures which are

not permissible in Shariah.

L

I12) It is not an easy task to eliminate riba from the economy of the state when it is
being practiced by other states. Most of the people argue that if riba is eliminated
from the economy of Pakistan it would be difficult for the state like Pakistan
which is under developed state to survive because its economy would collapse
and a state cannot survive without a strong and stable economy. It must be kept in
mind that if economy of the state cannot survive without interest then it would

never have been prohibited by Shariah. Allah Almighty said in the Holy Quran
BNE o e Al “_,“s*b la'-’.“-‘J"
“And (Allah) has not laid upon you in religion any hardship”

So will and determination is required to eliminate riba from the economy of

Pakistan.

3 Surah Al Haj: 78.
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1y

2)

RECOMMENDATIONS

In order to create awareness about the involvement of riba in debentures and in
some of the types of shares. Media cémpaign .should be launched to convince
people to- adopt those means which are not against Shariah. Writings through print
media and lectures through electronic media can be very effective tool in his
regard. Media is influencing our society in every walk of life and if compaign is
launched through it with full determination and diligence desired 1:esults can be

obtained.

Article 2-A of the Constitution of Pakistan 1973 provides that Muslims shali be
enabled to order their lives in individual and collective spheres in accordance with
the teaching and requiréments of Islﬁh as sét t;ut in Holy Qﬁran and Sunnah.
Similarly Article 31 of the Constitution of Pakistan 1973 provides that steps shall
be taken to enabie the Muslims of Pakisian, individually and collectively, to order
their lives in accordance with thé fundamental principles and basi¢ concepts of
Islam. Article 38 of the Constitution of Pakistan 1973 provides that state shall

eliminate riba as early as possible.

So in the light of above articles of the Constitution of Pakistan 1973 the
Government of l?ékistan is under an obligation_tdrendeavour in this respect. In ti]iS
economic. well being of the people can be promoted. It is a true fact that
government can not achieve this huge target alone. So Muslim scholars and well

versed economists should co-operate with the government. The government,
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3)

4

3)

6)

Muslim scholars and economists should work in close collaboration with each

other.

An act should be passed by the parliament in which detail mechanism should be
given in order to eliminate riba from the economy of Pakistan. In this regard
Muslim scholars should render their_' services in order to make rules a;nd
regulatio;ls where question arises with respect to Shariah ruling on certain matter
and well verscd., economists should offer their services where technicalities are

involved in order challenge the issue of elimination of riba from economy.

Judgment of Supreme Court of Pakistan should be taken into consideration by the

government of Pakistan and it should be implemented in letter and spirit.

Being Muslims we are duty bound to follow the commandments of Allah
Almighty in every walk of life. So we are also responsible to eliminate thmgs

from our lives whlch are strictly prohlblted by Allah Almighty in the Holy Quran

like riba. We should be conscious of our responsibility before Allah Almighty.

It is not possible to eliminate riba from the economic system with in few days.
Question arises that in the mean time of elimination of riba from -the €conomic
system what should be done with that money which will be earned through riba
during this process of elimination. So pragmatic approach should be adopted to
deal with this situation. A mechanism should be introduced at state level fhrough
which money earned through riba in tile méaﬁtime should be deposited in the
charity account of the government. Later on the government should spend that

money on the poor and deprived section of society.
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7)

8)

Option should be given to the debenture holders either to become a member of the
company or to retain the status of creditor to the company. If he opted to ;etain
the status of the creditor he should not be entitled to any sort of benefit or interest
on the principal amount of debt. He should be entitled to get back his money only

on the stipulated time period which he lended to the debtor.

i

It should be permissible for bond or debenture holder to convert his bond or
debenture into an instrument through which he can become a member of the
company and can get percentage in profit but it is not permissible for the
shareholder to get fixed rate of 'interést on debt because it amounts 'to riba which

is strictly prohibited in Islam.

186



BIBLIOGRAPHY

BOOKS

Al Quran.

1.

Ahmad Bin Hanbal. Researched by: Shoaib Al Arnoot and others. Musnaad Al

Imam Ahmad Bin Hanbal. Muassissa Tur Risala. 2™ Edition 1999.

. Al Bukhari al Jaafi, Muhammad Bin Isinacel Abu Abdullah. Researched by: Dr.

Mustaffa Deep al Bugha. Al Jameeh Al Saheeh Al Mukhtasaar. Al Yamama,

Beroot: Daar Ibn-e-Kaseer. 3 Edition 1987.

. Al Haitti, Abdul Razaaq Raheem Jaddi. 4! Masaarif Al Islamia Beena Al Nazaria

Wa Al Tatbeeq, Urdan-Oman: Dar Usamma Linashar. 1% Edition 1998.

Al Hameedi, Muhammad Bin Fatooh. Researched by: Ali Hussain Al Bawaab. A/
Jamma Baeena al Saheehain Al Bukhari Wa Muslim. Lebanon, Beroot: Daar Ibn-
e-Hazam. 2" Edition 2002.

Al Saeedi, Abdl:lllh Bin Muhammad Bin Hassar} Al Riba Fii _Al Muamalaat'Al
Masriyia Al Muasarra. Riyyadh: Darut Tabba Linashar. 1 Edition 1999.

Al Sajistani, Ab_fu Daood Suleman Bin Al Ashaas. Sunnaan Abi Daood. Beroot:
Darr Al Kutab Al Arabi. Vol. 3.

Al Shuarabi, Abdul Hameed, -Muassisa Al Sharikat al Tizariya Sharikat Al
Ashkhas Wa Al Amwaal Wa al Istasmaar. Iskandria: Manshaa Tal Muaraaf.

Al Sulami, Muhammad Bin Ieesa Abu leesa Al Tirmizi. Researched by: Ahmad

Muhammad Shakir and others. Beroot: Daar Ahyya Al Turaas Al Arabi.

187



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Amin, Qazi Awais. Business Law. Lahore; Azeem Academy Publishers. 11%
Edition, \ . S

Andersor;, Ronald A., Fox, Ivan, Twomey, David P. Business Law. Cincinnati:
South-Western Publishing Co. 11™ Edition.

Assar Duyuun Wa Nagood al Sharikah Awuu Al Muhfaza Alla Hukam Tadawl! Al
Ashuum Wa Al Sakook Al Isfasméria, Al Mushkilla Wa Al Ha;'ool, Dirassa
Fighiya Iqtasadia.

Aweesh, Abdul Haleem. Mussuah Al Figh Al Islami Al Muaasir. (Darul Wafa). 1%
Edition 2005. Vol. 2. |

Ayub, Muhammad. Understanding Islaﬂlic Fiﬁaﬁee. England: John Waley & Sons
Lid.

Baig, Lugman. ‘Mercantile Law. Karachi: Ghanzanfar Academy Pakistan. 1%
Edition 1994.

Barnes, A. James, Dworkin, Rerry Morehead, Richards, Eric -L. Law For
Business. Irwin McGraw Hill. 7" Edition.

Chaudary, A.G. Company Law In Pakistan. Karachi: Pak Publishers Ltd.
Choudhary, A. M. A Hand Book Of Company Law. Lahore: All Pakistaﬁ Legal
Decision§. - ' '- R

Chowdhry, A.G. Mercantile Law in Pakistan. Lahore: Khyber Law Publishers.
Corley, Robert N., Robert, William J. Principles of Business law. Englewood

Cliffs New Jersey: Prentice-Hall Inc. 1 1" Edition.

188



20.

21.

22,

23,

24.

25,

26.

27.

28.

29.

30.

Corporate and Business Law. Recommended Study Text for F4 of Association of
Chartered Certified Accountants (ACCA). United Kingdom: BPP Learning Media
Ltd.

Daghi, Ali Muhayudin Al Qura. Bahoos Fii Al Igtissad Al Islami, Beroot: Daar Al
Bashair Al Islami. 1% Edltlon 2002. . |

Dasgupta, S.K. Mercantile Law. Calcutta: Capar & Company Publication
Division. 2* Edition 1990.

Davies, Paul. Principles of Modern Company Law. Sweet & Maxwell Ltd 2003.
Delaney, Patrick R., Gleim, Irvin N. CPA Examination Review Business Law.
John Wiley & Sons, 1984,

Farrar, John H., Furry, Nigel, Hannigan, Brenda. Company Law, London:
Butterworths 1985.

Fundamentals ot: Ethics Corporate Govérnance. and Business La;w. Recommended
Study text for CO5 of Certified Institute of Management Accountants (CIMA),
United Kingdorﬁ: BPP Profession_al Education Publishers.

Gough, William James, Company Charges, London: Butterworth & Co. Ltd.
1978.

Gower, L.B.C., Cronin, J.B., Easson, A.J. Gower's Principles Of Modem
Company Law. London: Stevens & Sons. 4™ Edition.

Gower, L.B.C., Prentic;, D.D. Pettet, B.G. 'f}ower's Princ:_iples of Modérn
Company Law. London: Sweet & Maxwell Ltd. 5 Edition 1992.

Griffin, Stephen. Company Law Fundamental Principles. London: Pitman

Publishing.

189



31.

32.

33.

34.

35.

36.

37.

38

39.

40.

41.

Gullick, J.M. Ranking & Spicer’s Company Law, London: HFL Publishers Ltd.
12" Edition 1981.

Hajar Al Askalani, Abu Al Fadal Ahmad Bin Ali Bin Muhammad Bin Ahmad.
Atraaf Al Musnaad Al Muatali Bi Atraaf Al Musnaad Al Hanbali. Damishq,
Beroot: Daar Ibn-e-Kaseer Daar Al Ilm"Al Tayyeb

Hussain, Ahmad Faraaj. Al Milkia Wa Nazarza Tul Aqd Fii Al Shariah Al Islamia.
Muassisa Al Taqqaffa Al Jamiyh. 1** Edition.

Hussain, Hafiz Mubashaar. Jadee._d Fighi Masaail Kitab Sunnat Ki Rooshni Main.
Lahore: Daar ul Bashaair Al Islamia, 2™ Edition 2002.

Inns of Court School of Law Company Law In Practice. Blackstone Press Ltd. 2™
Edition 1990.

Igbal, Zamir, Abbas, Mirakhor. An Introduction To Islamic Finance Theory and
Practice. Lahore: Vangugrd Books Pvt. Ltd. '

Izatul Khiyyat, Abdul Aziz. 41 Sharikat Fii Al Shariah Al Islamia Wa Al Qanoon

Al Wadi, Beroot: Muasisa Tur Rislaha. 4™ Edition 1994.

Jadeed Iqtasadi Masaail Shariat Ki Nazar Main, Islamabad: Institute of Plicy

studies. 2™ Edition, Dec. 1997. .

Jains, N.K. Corporate Laws Administration and Management. New Dehli: Deep
& Deep Publications Pvt. Ltd.

Jones, Frank H. The Students Guide To The Company Law. London: Gee and Co
Publishers Ltd. ‘ ) |

Jumma, Ali Bin Muhammad, Mujam al Mustalahat Al Iqtasdia Wa Al Islamia.

Riyyadh: Maktaba Al Abkiaat. 1¥* Edition 2000.

190



42,

43,

44,

45.

46.

47.

48.

49.

50.

51.

52.

Kazi, Fazal Suleiman. Hand Book of Banking Terms. Karachi: Royal Book
Company.

Keenan, Denis. Smith & Keenan’s Company Law for Students. éreat Britain:
Pitman Publishing. 10™ Edition 1996.

Khan, Abdul Jabbar. Non Interest Banking In Pakistan Concept, Practice and
Evaluation. Karachi: Royal Book Company. |

Leigh, LH, Joffe, V.H., Goldberg, D. Ndrthby & Leigh’s Introduction To
Company Law. London: Butterworths, 1983. , 3 Edition.

Lusk, Harold F., Hewitt, Charles M., Donnell, Johaﬁ D. A James Barnes,
Business Law. Ontario; Richard D. Irwin, Inc. 4" Edition 1978,

Mahmood, Mian Arshad. The Cbmpany Law. Lahore: Mian Asad Hakim.

Manan, M.A. Pollok & Mulla The Sales of Goods Act (III OF 1930). Lahore:
PLD Publishers. 8" Edition.

Mansoori, Muhammad Tahir. Islamic Law of Contracts and Business
Transactions. Islamabad: Shariah Académy. ’

Mansoori, Muhammad Tahir, Abroo, Abdul Hai. 41 Madkhal Lilfigh Al Masrifii.
Islamabad: Shariah Academy International Islamic University Islamabad. 1%
Edition 2002.

McCarty, F. William, Bagby, Jéhn W. The Legal Environment of Business, Irwin
Publishers Ltd.

Nath, Surendra. Shareholders’ Rights and Protection Under Company Law. New

Dehli: Deep & Deep Publications.

191



53.

54.

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

Niyazee, Imran Ahsan Khan. Islamic Jurispru.de'{lce. Islamabad_; Islamic reseafch
institute I‘Jress.

Niyazee, Imran Ahsan Khan. The concept of Riba and Islamic Banking.
Rawalpindi: Federal Law House.

Pennington, Robert R. Company Law. London: Butterworths 1985. 5*" Edition.
Qila jaei, Muhammad Ruwas. 4! Muamalat Al Muasarra Al Malia Fii Duu Al
Figh Wa Al Shariah. Dar Al Nafaas.

Reeday, T.G. The Law Relating To Banking. London: Butterworths. 5 Edition
1985. ) |
Rustomji-, Kaikhosru. J. Revised by: K.IM.L. Nigam, Company Law. Allahabad:
The University Book Agency. 3" Edition.

Saeced, Khawaja Amjad. Company Law and Practice In Pakistan. Lahore:
Accountancy and taxation Services Iﬁstitute.

Sealy, Len. Sarah Worthington, Cases and Materials In Company Law. gt
Edition.

Shaheen, Nazir Ahmad. Practical Approach to Companies Ordinance 1984.
Islamabad; Ali Publications. -_“ " A,

Shariah étandards. Behrain: Accounting and Auditing Organization for Islamic
Financial Institutions.

Sheikh, Irfan Ahmad. Company Law in Pakistan. Lahore: Mian Asad Hakim.
Shukla, M.C. A Manual of Me’rcantile Law New Delhi: S. Chand. & Company

Ltd. 13" Edition.

Siddiqui, Shahid Hassan. Islamic Banking. Karachi: Royal Book Company.

192



66. Singh, Avtar. Company law. Lahore: Irfan Law House. 2" Edition 1990.

67. Snaith, Ian. The Law of Co-operatives. London: Waterlow Publishers. 1* Edition
1984.

68. Usmani, .Muharmmad Imran Ashraf. ;S'hirkat:' Mudarrbat Assar Haazar Main.
Karachi: Idarra tul Muaariff.

69. Usmani, Muhammad Tagi. An Introduction to Islamic Finance. Karachi: Maktaba
Maariful Quran. Edition 2002.

70. Vause, Bob. Guide To Analysiﬁg Companies. London: The Economist and The
Profile Books Ltd. 3" Edition.

71. Zuhaili, Wahba. Al Figh Al Islami Wa Adilla Tuhu. Damishq: Dar Ul Figr. 1*

Edition. Vol. 4.

ARTICLES

[. “Tarjeehi Hissas Kz‘ Islami Khatoot Par Tanzeem, Annual Report 1981-1982".
Islami Ideological Council Islmnai:)ad. Islamabad: Printing Co.rporation Of
Pakistan Press. 2" Edition, 2oth July 1993.

2. Abdullah, Syed Hassan. “4! Aswaagq Al Maalia Wa Al Boorasat Min Al Manzoor
al Shari wa Qanooni”. Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Bboragat.
Vol. 2. . : '.- " .,

3. Abu Al I-\Tassar, Assam. “Al Hukam Al Shari Fii Tamalik Al Ashumm Wa Keefia
Tatheer Ashuum Al Sharikat Alati Ikhtalata Fiha al Haram Bil Halal’. Muatamir

Aswaaq Al Aooraq Al Maalia Wa Al Boorasat. Vol. 4.

193



10.

11.

12.

13.

Ahmad, Yaseen Muhammad. “Alashuum al Jaiza wa Al Mahzoora Wa Dooreha
Fii Ihdaas Nahda Igtasadia Shamzlla Wa Muasaara”. Muatamir' Aswaaq Al
Aooraq Al Maalia Wa Al Boorasat. Vol. 3.

Akhwaan, Munir Ahmad. “Kampiniun Ke Shares Ka Masaala”, Monthly
Bayenaat Karachi. Karachi: Educational Press. Vol. No. 57. Publication Né. 3.
Aqal, Yousaf Bin Abdul Aziz. “Zakk.zt Al 'As.huum Wa Sanaadat” Muatamir
Aswaaq Al Aooraq Al Maalia Wa Al Boorasat. Vol. 3.

Asbahi, Mustaffa Yaseen Muhammad. “4! Qanoon Al W&jib Al Tatbeeq Alla Al
Haqaat Al Qanoonia Al Mutasilla Bi Aswaaq Al Aooraq Al Maalia Zaat Al Tabi
Al Duuli”. Muatamir Aswaaq Al Aoorag Al Maalia Wa Al Boorasat..Vol. 3.
Bagmi, Saleh Bin Zaabin Al Marzooqi. “Man Tajib Alihi Zakat Ashuum Al
Sharikat Al Musahaama”. Majallah Tal Bahoos Al Fighiaha al Muasarra. Vol. 78.
Elgari Bin Fid, Muhammad A. “Towards an Islamic Stock Market”. Joﬁrnal,of
Objective Studies. Vol. 3. No. 2. July 1991.

Elgari Bin Eid, Muhammad, “Stock Exchange Transactions: Shariah
Viewpoints”, Encyclopedia of Islamic Banking and Insufance. London: Institute
of Islamic Banking and Insurance.

Haddad, Ahmad Bin Abdul Aziz. “Al Ashuum Wa Al Sanadaat Tasawr Wa
Ahkam”. Muatamir Aswaaq Al Aooraq Al Maalia Wa Al Boorasat. Vol. 3.
Hameesh, Abdul Haq. “Fii Hukam Tadawal Al Ashum Al Mukhtalita”. Muatamir
Aswaaq Al Aooraq Al Maalia Wa Al Boorasat. Vol. 4.

ljaz, Trshad Ahimad. “Bazzar Hissas Ki Sd’rg&rmian Aur Inka Shari Jaiza”.

Sunday Magzine Jang.

194



14.

15.

16.

17.

18.

19.

20.

21,

22,

Imrani, Abdullah Bin Muhammad. “dl Sanadaat Min Manzoor Al Shari’.
Muatamir Aswaéq Al Aoorag Al Maalia Wa Al Boorasat. Vol. 3.

Kazmi, Aqdas Ali. “Riba: an epistemological interpretation”. Dawn Islamabad,
Sunday. |

Khaslan, Saad Bin Tarki. “4] Ashuum Al Jaiza Wa Al Mahzoora”. Muatamir
Aswaaq Al Aooraq Al Maalia Wa Al Boorasat. Vol. 3.

Kurdi, Ahmad Al Hajji. “A! Mutajara Bi Ashum Sharikat Garduha wa Amaliha
Mubah Lakina Taqtarid Min Al Bank Bllt'siﬁ"a ﬂ;‘us,ramira”. Majaiah Al Shariah Wa
Al Dirasat Al Islamia. Vol.44 March 2001. o

Madni, Salim Bm Hamza bin Ameen. “4! Ahkam Al Fighiyya al Mutaritabba Alia
Tehrim Sanadaat Al Qird”. Muétamir Aswaaq Al Aooraq Al Maalia Wa Al
Boorasat. Vol. 3.

Mehdi, Nazeeh Muhammad Saadiq. “4! Awrraq Al Maalia Al Mutadawilla Fii Al
Aswaaq Wa Al Boorsat “Al Ashuum”. Muatamir Aswaaq Al Aooraq Al Maalia
Wa Al Boorasat. Vol. 1.

Rodney Wilson: Edited .by: M.A Maném, “Tl.le (Role of EquitSr Participation In
Financing Economic Development”. Financing Development In Islam. Jedda:
Islamic ResearcI; and Training Institute Islamic Development Bank.

Shareef, Muhammad Abdul Ghaffar, “Ahkam Al Sook Al Maalia™. Majalah Al
Shariah Wa Al Dirasat Al Islamia. Vol. 18 May 1994,

Shaweesh, Waleed Mustafa. “Ikhraj Al Sharikat al Musahama Zakat Al Ashuum
Ann Al Musahemeen Dirassa Wa Tehleel Fii Duu Al Nasoos al Fighiva”.

Muatamir Aswaaq Al Acoraq Al Maalia Wa Al Boorasat. Vol. 4.

195



23.

24.

25

26.

27.

28

29.

Subrahmanyam, Y. “Role of Preference Shares in the Indian Corporate Sector”.
Economic and Political Weekly. Vol. 12. No. 48. Nov. 26, 1977,

Taneeji, ibraheem Ali Ahmad Al Shaal. “4! Dawabit Wa Al Maayeer Al Hikma Li
Sharikat Al Mukhtalita Fii Duu Al Shariah Al Islamia”. Muatamir Aswaaq Al

Aooraq Al Maalia Wa Al Boorasat. Vol. 4.

. Uzmi, Muhammad Al Mudariss, “4! Aswaaq Al Maalia (Boon;aat) Min Al

Manzoor Al Shari Wa Al Qanooni”. Muatamir Aswaaq Al Aooraq Al Maalia Wa
Al Boorasat. Vol. 3.

Yahyah, Fahad Bin Abdur Rahman. “4! Mudarraba Alla Al Ashuum Qabaf Bui{dh
Al Sharikah Fii Nishatiha” Muatamir‘.‘ Aswaacir Al Aooraq Al Maalia Wa Al
Boorasat. Vol. 4.

Zaman, M. Raquibuz. “Business Organizations and the Instruments for raising

financial capital for a Modern Islamic Economy”. Vol. LX. No. 3. July 1986.

. Zaman, M. Raquibuz. “The Operation of the Modern Financial Markets for

Stocks and Bonds and its Relevance to an Islamic Economy”. American Journal
of Islamie Social sciences. Vol. 3. No. 1. 1986.

Zarqa, Mohammad Anas. Edited by, M.A Manan, “Shariah compatible Sh.ares:‘ A
Suggeste.d Formula and Rationale”. F.inanci'ng.’ Development In Islam. Jedda:

Islamic Research and Training Institute Islamic Development Bank.

WEBSITE REFERENCES:-

1.

hitp://www.jameataleman.org

2. http://eiabat.google.com

196



3. http://3bdulsalam.wordpress.com

4. http://www.istore.org/stable/4366124

5. www.arab-ency.com

CENTRAL

Lit: < ARY
ISLAABAD,

197



