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Abstract:

This dissertation is about the uniustified American Patent Larv's shift from 'first lo

invenl'to'first to file System'rvhich is. already in vogue in Europe and almost in the rest of

tlre u,orld. Alnerica has been doing pretty rvell with her unique'First to invent rule'that has

servecl the countrv lbr rvell overlwo hundred years. America has alrvavs led the world in the

llelcl of inventions and achieved the level of development. progress and econornic grorvth for

rvhich Europe took aboul double the tilne. Critics assert that firsl to invent rule has played

sienificanl role in making Arnerica the uncrorvned leader of the rvorld rvhen it contes to

inverrtions.

This srvitch in patent larvs has noi only shaken the foundation of the entire paradigm

ol'patent laws but also challenged the Constitution because it can easily be inferred from the

basic larv that the fialners of the Constitution rvere clear that the first inventor should be

conl'erred rvith Patent to protect inventor's rights and to spur development.

The flrst thfee chapters are about the general infonnation regardirrg patents and little

bit about horv the first to file system is hampering innovatiort. Fourth chapter delves deep into

rvhat problems America is up against just because of this su,itch and il's repercussions in the

lorm of innovations diminution. The rvriter is convinced that the first to file rule is biased in

lavour of the big inventors and multination corporations and discourages the small inventors.

rather, it might be possible that behind this switch, hidden hands of large stakeholders be

involved to gallop more profit. That whole makes the basic point of discttssion.

Fifth chapter encompasses and evaluales the working of Indian and Pakistani Patent

laws and their performance. Horv these states are doing in this field. what deficiencies are

there to cope rvith and horv to boost innovation in this part of the world. Despite having laws

on first to invent system how tliese two states are working on First tb file rule and what losses

they are incurring to their economies?

It is also suggested that instead of switching to first to file system, it's better

introduced amendments to the provisions which are pinching and clogging the system

flourislr and that lndia and Pakistan should remain stick to their first to invent rule.

to
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Cho ter: 7

lntrod uction:

A patent is conferring the complete and undivided ri,ehts by the government upon an

inventor, of course, for a specilic tinre period, rvhich is gerrerall-v 20 1,'ears. ll perrnits the

invenlor to prohibit others to manul-aclure, sale and use or lo ollbr it for sale or irnporl his

invention and the srvap deal is that the inventor has to disclose its firll inventiott {o the general

pirblic. Ir]

Patents are to protect the rights ofthe actual inventor so that only that perion can get

the benefit of his invention aitd to stille heist. Problems uslrer when these laws are rnade so

stringent to curb stealing that the spree of litigation starts immediatell' afierrvarcls. is

somervhat hampering innovation and nerv inventions. Instead of provicling incentives for the

researclrers. patent authorities are discouraging them. People are afraid of improvernents

which, in the normal parlance, are quite exigent, inevitable and indisperrsible keeping in vierv

the age of cutting edge technology. Now the question arises. hou' far these larvs are unduly

harsh that they are like stumbling biocks in the rvay of inrrovation? Whether thev are

incentives for innovation or they impede the rvay of new inventions? [2]

The First-to-File systern is one of them; it is thought to benefit sfrall inventors rvlro

may be less experienced with the phtent application system. Critics of this system contend, it

rvill create "race to the mail box", and result in sloppier, last minute palent applications. 'l'he

First-to-lnvent system, however, requires U.S Patent and Trademark Offlce (USPTO) to

undertake protracted and intricate "lnterference" proceedings to try to determine who

invented something first when confronting claims come up. The First-to-File system

r. IPR Toolkit- Pakistan Patent Laws, lntroduction to Patents, pp-1,

http://isla mabad.usembassy .gov / r oot/ pdf s/ipr_patents.pdf
2. Bar- Shalom and Cook-Deegan, 2000; Nuffield Council on Bioethics, 2000 OECD.



supponers opine that it rvould inject rnuch needed certainty into the patent application

process. [3]

In 1989- rvhen Canada switched to First-to-File systenr- nurnber of liling patenls

significantly plummeted. especially b1,the small inventors. Big Corporations. by dint of their

money and influence win the race of first filing, infringing the rights of lhe real inventor. The

reason of su'itching this s)'stetn is that lhe colrcenred departrnent has to go throueh

investigations to find out the real inventor. In order to relieve them of this lengthl'*'ork. first

filing system is introduced but it is rather more unjust. Other provisions like. Opposilion to

Grant patents. Registration of Palents. Elimination ol'Best Mode Requirernents. Disclosure ol'

Paranreters. Absence o1- Re-examination Procedure and l.irniting the lnjunction Relief are

some of the other lrarsh provisions causing hurdles in innovation. [a]

l.l: Prelude to the Thesis:

In this chapter patents and palent lau's are defined and expourrded ancl the grav areas

in these larvs termed as'Strin-uent Patent Larvs'used for this research rvork. ha','e been

discussed. First to file is one olthe strirrgent patent larv provision- nrainlv lbcussed upon and

some others have been rnentioned but are not discussed in detail because these are not the

field of this dissertation. Just a cursory glance is given on as to rvhat are patent larvs? rvhv are

they made? How they protect the rights and how they keep the on going process of progress

rolling on? What went \\,rorrg that rvhy these laws are not fllfilling the requirernents and are

impeding innovation as is claimed in the topic of this thesis?

Second chapter is about the innovation policy, the economics involved in the

innovation policy making, mechanics of patents, innovation policy formulation,

contemporary issues pertaining to patent policy and the irritants being faced by the World

Intellectual Property Organisation (WIPO) due to dearth of harmony in the patent systems of

various states, particularly the leading trading states. Effort has been made to evaluate that

how the rational and judicious patent policy making helps promote the innovation irt

inventions.

Fourth chapter estimates that why the flrst to flle patent systern is currently

immensely being discr.rssed in America, since almost a decade. Implications of switching to

3 . Sequential innovation. Patents and imitation, James Bessen and Eric Maskin 2000.
o. lndian Patent Laws by Vaishali Gopal, Brain League lP Services, Dec. 26, 2007. pp.7



FTF s-vstern frorn rvell perfornred First to Invent (FTI) systern have been discussed in rather

detail and point has been rnade that Anrerica, who has been the undisputed leader in

innovations. is severely efl-ected by this infamous FTF rule. Moreover, the author of this

dissertation has tried to prove that horv FTF is badly harrpering innovatidn and is

discouraging the inventors. Ilr the sanre chapter. remedies which are presently available are

discLrssed and analysed and are observed insufficient. A range of all the possible refonns are

also put forrh to ameliorate the ailing patenl s),stem of Arnerica.

Tlre chapter on India and Pakistan brings in the lirnelight the FTF systern in these

developin,u econolnies. rvorking of this system and enlorceability of patent larvs are discussed

and attention has been draggecl to the lict that lhe extraordinary presence of Chinese

companies in this region is blocking the innovation spree in lhese counlries and the FTF rule

is being exploited to hinder the local irrvenlor's rvay to Patent houses. lt has been tried to

prove that FTF is harnpering the econornies of lndia and Pakistan lvay too much as it is

damaging America.

Torvards the end. the plea of harnronisation rvhich rvas takerr for the shift to FTF is

discarded and some concrete suggestions have been tabled by-which nol only there will be

no need to sr.vitch to FTF bLrt international harmony can also be achieved.

1.2: Definition of Patent:

Duration of a Patent is 20 years and can be extended for 5 more years under limited

circumstances. after that, Patents are public property and are available for public use,

reproduction and sale.

Vaishali Gopal, an Indian rvriter opines on patents as "Gralrt of exclhsive rights to an

inventor over his invention for a limited period of time". He goes on to explain that the

exclusive rights conferred include the right to make, use, exercise, and sell or distribute the

invention in India. The tenn of Patent is 20 years after the expiry of which the invention

would fall into public domain. [s]

s 
.. 

lndian Patent Laws by Vaishali Gopal, Brain League lP Services, now banana lP, Dec. 27,2OO7 pp-l
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"Rights granted to inventors by the Federal Govt; pursuant to its powers under Arlicle

I, sec. 8, clause 8 of US constitution that permit them to exclude others from making using or

selling an invention for a definite or restricted period of tirne". (US PATENT ACT of 1952)

1.3: What Does Filing of Patents mean? :

tt nteans tlrat tvhen an inventor invents something nerv like, a machine. some piece of

rvriting or a new rnedicine. he applies in the relevant department to register thal invention in

his narne so that only he could enjoy the fruit of his efforts arid his rvork might not be copied

rvithout hirn getting its financial benefits.

1.4: Types of Patents:

There are mainly six types of Patents explained as trnder [6].

1.4.1: Lund Potents:

A land Patent is exclusive land grant made by a Sovereign Porver over the land in

question. To make such a Land Patents legal. the Sovereign (proprietary landorvner) musl

docunrent the land granted, securely sigrr and seal the document (Patent) and openly publish

the same lbr tlre public to see so that the public may corne lo knorv that a definite piece ol'

land is granted to that person.

1.4.2: Letter Potents:

'[hey are legal Instrurnents through written orders released by the highest authority in

the State, rrormally granting an office right, monopoly on certain items, title or status to a

person or corporation to carry on their businesses related activities without any one meddling

in.

1.4.3: Printing Palents or Copyright Potents:

The Printing patents or Printing Privilege is forerunner of modern Copyright. It is an

exclusive right to print or publish anything on your name with the legal cover that no one will

or can copy it.

6 . Patent and lnnovation lssues for lnventions, by Sophie E. Caldwell. Nova Science Publishers, inbunden 2011,

chap. 1, pp-1-25



1.4.4: Utility Potents:

Most patents filed are for utility patents, rvhich protect processes. machines. articles

of manufacture, or compositions of matter. Protection generally lasts for twenty years fron-t

the application filing date.

1.4.5: Design Potents:

A design patent protects onramental designs for manuf-actured iterns. While the clesign

may not change the utility of the.invention. the desigrr. shape or other ornarr.rental f-eature nray

still be prolected by patent. Design patents last for foufleen years afler the date that the patent

is issued.

1.4.6: Plont Potents:

Different methods and techniques are used to grorv varior-rs fruits, vegetables and

crops which are better in taste and they get ripe fast to nreet the rampant population grou'th

needs. A plant patent protects asexually reproduced plants. and lasts for eighteen years from

the date that the patent certificate is issued. [i]

1.5: A Brief History of Patent Laws in Asia, Europe and America:

Patents have a long history, although some of the earliest patents are sirnply the grant

of a legalmonopoly in aparticulargood ratherthan protection of an invention from imitation.

Early examples of technology-relaled patents are Brunelleschi's patent on a boat designed to

carry marble up the Arno River, issued by the Florentine government in 1421, the Venetian

patent law of 1474,and various patent monopolies granted by the English crown betrveen the

l5th and l Tth centuries. The modern patent, which requires a working model or rvritten

description of an invention, dates from the l8th century, first in Britain (1718) and then in the

United States (1790), followed closely by France (in both the latter two cases one of the

consequences of a revolution). Many other Continental European countries introduced

patents during the 19th century, as did Japan (JPO [8],2006) and lndia (Jarnes,2007). During

the 20th century, the use of patent systems became almost universal and the signing of the

7 . The Journal of Economic History, vol. 10, chap. 1, Patent Controversy in the 19th Century, Fritz Machlup and

Edith Penrose, 1950.
8 -lapan Patent Ordinance.



Trade Related aspects of lnternational propertv Rights (TRIPS) Agreemenl has ensured that

all countries rvho are members of the World Trade Organizatiorr (WTO) rvill have at least a

minilnal level of patent protection.

In 1883 the Paris Convenlion for the Protection of Industrial Property guaranleed

national treatment of patent applicants from any country lhat rvas a pa(y to it. Its most

importanl provision gave applicants rvho rvere nationals or residents of'one member state the

right to file an application in their own countrv and.then. as long as an application rvas flled

in another counlry that rvas a member of the treaty rvithin a specified time (norv l2 rlonths)

to have the date of Iiling in the horne countrricount as the effective tiling date in tlrat other

countrr, (the 'priorily date'). This is arr ilnponant l-eature ol'lhe palet)l syslenl, as il elrables

rvorldwide priority to be obtained for an irrvention originalirrg irr arr-v one country. in addition

to ensuring that in principle all inventors are treated eqLrally by the s),stem, regardless of the

country from rvhich they come,

Although the process for granting a patent varies slightly according to the jurisdiction

lbr rvhich protection is desired; the adoption of the.TRIPS agreemerrt iri 1995 ensures that it

is approximately the same everyrvhere in the rvorld. This agreement requires its member

countries to rttake patent protection available for any product or process invention in any field

of technology rvith only a few specified exceptions. It also requires them to lnake the tenn of

protection available for not less than a peiiod of 20 years fi'onr the date of filing the patent

application.

The World lntellectual Property Organization (WIPO) has almost 200 rnember slates

and lists an equivalent number ofiNational Patbht Offices and industrial property offlces on

its rvebsite. Irr general, the patbnt right extends only within the border of the jurisdiction that

has granted it (usually but not always a country). An important exception to the one country-

one state rule is the European system, r,vhere it is possible to file a patent application at the

European Patent Office (EPO) that rvill become a set of National Patent Rights in several

European countries at the time of issuing (EPO, 2006). A similar situation exists with respect

to the African Regional Intellectual Propefiy Organization (ARIPO). The exact number and

choice of countries is undei control of the applicant. Patents granted by the EPO have the

same legal status as patents grantbd by the various national offices that are party to the

European Patent Convention (EPC). The Patent Cooperation Treaty (PCT) came into

existence in 1978, and now has 133 countries as contracting signatories. Any resident or



national ola contracting state of the PCT nrav file an international application under the PCT

that specifies the olfice rvhich should conduct the search. [e]

The PCT application serves as an application filed in each designated contracling

state. Horvever. in order to obtain patent protection in a particular stale. a patent needs to be

granted b1' that state to the clainred irrvention contained in the international application. The

advantage ol'a PCT application is thal l-erversearches need to be conducted and the process is

theretore less expensive. l-hus. although application and search are to solne extent

slanclardized across olllces. grants are nol. In fact. 87 per cent of the PCT applications go to

one of three patent olflces fbr search: those in the United States. Europe. and Japan (WIPO

2007). Mosl o1- the other systems reh' on them lor the search process and follorv them in a

nurnber of other areas. 
-fherefbre 

much ol-u,hal follorvs lbcuses on these tlrree nrajor systems.

The Lrsage of patents goes back to l5th century and patents as a terrn is in use silrce

about the beginning of l8'h celttury. [10] Patent Laws are admitted lo have stafted in Italy with

the Statute of Republic ol Venice promulgated on l9 March 1474. lt used to be issued bv

Republic of Venice. Thev rvould granl a decree to provide legalprotection to the inventorand

against prospective usurpers for l0 years. "Letter Patenls" were granted in England even long

before the Act of 1474. In France. King Henry-ll introduced the concept of publishing the

details of an invention in a Patent in 1455. Statute of Monopolies Act 1623 was firsl issued

by Queen Elizabeth I rvhich was clrallenged in Darcy vs. Alien case and afier arnendments

was re-enacted by the British Parliament. Irr]

In lndia, the first Patent incorporated in the legal system was the Act VI of 1856 to

concede legal cover and incentive for the inventors to reveal their product secrels. A more

potent and consolidated Act of 1859, supplanted the fonner Act and then under the British

reign, these laws continued flourishing and becoming more harsh but nevertheless. they also

helped the Asians in getting awareness regarding Patenting and all that which letter on helped

the natives to fonnulate better laws and giving proper shape to the already existing larvs.

e . Patents and patents policy by Brown H. Hall, university of California at Berkeley and university of Maastricht
10 . Jackson M.2OO2, from private to public; reexamining the technological basis for copyright, journal of
communicatio n 52, pp-41,6-433
1r.Thelournal of economic history. Vol. 10, chapter, 1.The patentcontroversy in 19thcentury. Fritz Machlup
and Edith Penrose, 1950.



1.6: How to Patent an Invention? :

If sornebody makes something new or innovative that he strongly believes- is never

made by anyone before then it is definitely a cornmendable thing and the inventor needs 1o

get its benefit. Before he thinks that he should sell his product tb some company it is highly

recommended to patent his invention in his name lest some thibf should sleal it and deprive

you of somethingthat originally belonged to you and should have gone in vour pocket. Most

of the scientists. researchers and inventors do not know rvhat to do? Horv to register their

inventiott if they happen to invent some new artefact? Here are five sirnple slages expounded

by Andy Gibbs lbr any layrnan's knorvledge. Irjl

I .6.1 : Stage l.'

The first step is that whatever somebody thinks of regarding his invention or ever)

step that he has taken in tlfat regard. jot it down in blueprint and make sure that he gets it

published in some renorvned Patent's Journal instead of rnailing it to hirnself. That will be a

solid irrefutable and inimitable proof which will help him in the court ollarr,. if need be.

1.6.2: Stage 2:

Here, we need to make sure that we have done following trvo things:

a) Before we go to register our invention or talk to our lawyer for that matter, it is of extreme

importance that we make sure by our preliminary research th"at sLrch an idea is not priblished

earlier; in that case, our invention will not be registered.

b) Before we invest time and money in our product, we need to asses that rvhether our

product is new and cost efficient by comparing it with the similar products already in the

market because no one is going to buy it if it is not relatively cheaper. So, rve have to survey

the market potential of our product.

I .6.3: Stage 3:

Make a full-sized functional model rather that just drawing on the paper because if we

patent it this way, we cannot amend it later on. There should always be some room left for

improvements because, in Science or Arts, nothing is final. Moreover, if the design is so

12. Essentials of Patents by Andy Gibbs and Bob DeMatteis,2OO3, John Wiley and Sons, cHapter. 2, pp-27-48.
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costly to lnake then use the computer graphics to prepare a virtual design olour model. This

will give us some extra leverage to amend afterrvards it or at the tirne of presenlation.

1.6.4: Stage 4:

This is now high time to file our patent with

State. One very important precaution is that avoid

professionally skilled to do it otherrvise. it is strongly

some atlorney or some other competitor rvill find the

financially over rvhich we shall repelit afierrvards.

1.6.5: Stage 5:

the concerned Patent Authority of the

filing it bv ourselves. unless we are

recommendable to lrire the services of

lacunas in our filing and rvill dent us

Well. it is perl-ect time to explore the market side of our product and rnanufacturing it

at commercial level. lf rve decide to make it by ourselves that rvill be great as it rvill enhance

the chances of making more profil. provided we can afford the heIly costs and painful

management or we can simply give the license to some companv and start taking the rovalt1,.

[ '']

1.7: Patents and Patent Laws:

Jean Jacques' Rousseau once said that the first person who occupied the piece of land

and declared it as his and the people rvere simple enough to believe him. rvas the real inventor

of society and the concept of Property Ira]. Societies acknorvledged the property rights of the

citizens and agreed that these rights should be protected. After that states came into being and

so were the laws. Laws are made to protect the property rights of the people.

Patents are also property but this property we do not purchase but rve invent by our

sheer hard work and utmost research. Logic says that one should get the reward of his hard

work and the same is provided by Patent larvs. Patents laws provided the necessary shelter to

the inventors since their inception until recently when big corporations and multinational

replaced single inventors. Market economy and open competitions tightened the noose on

small inventors. Pressure groups forced the governments to make legislations to protect the

13. Hesse, C 1990 Enlightened Epistemology and the laws of authorship in revolutionary France, Ig77-7gg3
representations , 7O9-L37 .

1o . Jean Jacques Rousseau, The Social Contract, 1950, book 2, pp- 6-g.



rights of the inventors. Under the garb of protecting the rights ol'the inventors. states kept on

rnaking the patent larvs nrore stringent. So ti-eht that instead of helping dissentinate the

knou'ledge. these larvs are putting iron crrrtain on the smooth llorv olknorvledge. One of the

harsh provisions of Patent larvs is First to File rLrle being lbllorved in almost all over the

rvorld. This rule looks simple and fair but the cleep studl,of this system shorvs that it has put

the srnall inventors of the cornpetition b1'discouraging thenr u,ith nightrnarislr prolonged and

costlv litigation proceedings and ll'ustratiorr of their inventiorrs stolerr under the protection o1'

this so called FTF systenr of Patent filing.

1.8: A brief Run up to how the Stringent Patent Laws Stifle
Innovation in Present Age of Cutting Edge Technology:

Palents and competition plal' essenlial roles in promoting innovation. Patents provide

propert)' rights and prolection againsl copf ing that lbster incentives to innovate. They

encourage public disclosure arrd clissernination of knowledge that otherrvise. ntight be kept as

trade secrels. They make inlbrmation and technology transf'erable. lacilitating the sharing of

kno'uvleclge. Patent protection can hinder inlrovatiorr most irrrporlantl-v rvhen it restricts the

rvay'in the necessary technological fields rvlrere innovation has a clistinct character in the

clngoing process of development. ln this vein. loo rvide a securilv measure on fundanrental

invetttiotts can dispirit further invenlions if the keeper ol'a patent ol'an inrportant technology

cleclines right of entry to others under ratiorral circunrstances. Promoters of the latest

technology. especiall.v of genetic inventions and sofirvare otien raise a ruckus ol this issue.

[ 't]

This also incapacitates the technological absorption and open market economy. The

patent possessors try to set the price higher than the normal thus cause a sort of monopoly.

This leads to another problem rvhere inventors do not patent their inventiolts at all lest their

inventions should be copied and the secret be out. Patents having broader scope in facl, act as

Pre-empting the future inventors and most importantly. the innovation in the same

technology. The hefty amounts of damages slashed by the courts in tenns of encroachments

also hinder the inventors to work on the latest technology.

Larv Prof. Michael Heller and Rebecca Sue Eisenberg proposed. based on Heller's

theory of the tragedy of the anti commons that intellectual property rights may become so

1s. Can Patent deter innovation? The Anicommons in biomedical research, by Michael Heller and Rebbecca S,

Eisenberg. 2009, p. 698-70L
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liagmented that eflbctively. no one can take advanlage of them as to do so rvould require

agreemenl betrveen the orvners of all of the fragments. [16]

Reynolds Holding. a Reuters Breaking viervs columnist has pointed out that American

Palent larvs still have sorne basic lacunas and almost the same flarvs are found in Pakistani

and Indian Laws. Like Ir7]

,1. Larv favours the first fller of the Patent and Not the First lnventor.

2. Dodgy filing of Patenls by bigger corporations. infringe the rights of small geniuses due to

the heliy costs of the litigations, rvhich they cannot affbrd. and presently smallcompanies and

inclividuals account lbr orrly l2oh of the whole Patent liling.

J. The Lau"s greatest

dorvn because Patents

cover.

y'. Costs of litigations

None of the above has

having Patents.

rveakness may be its omissions. The svslem has in many ways broken

are often vague and too broad: making it difficult to tell what do they

are loo gigantic to be beard by the individuals and small companies.

to do much with promotine competition rvhich is original reason for

Phannaceutical Patents preclude standard substitute to compete in the market until the

original patent expires artd thus keep hefty prices of the medicines. This has considerable

repercussion on the poor and desperately needy countries which are unable to aflord these

beefy priced rnedicines. Critics also question the rationale that the exclusive patent rights and

then naturally costly pharmaceuticals are required for pharmaceutical companies to retrieve

the large investments needed for research and development.

As per FTC (Federal Trade Commission) report put forth by Prof. Jonathan Evan in

the backdrop of Federal Trade Commission vs. Philip Flora case, alluded to the fact that there

are two economic consequences that possibly flow from issuing dubious patents. First, such

patents may discourage firms from conducting research and development in an area out of
trepidation that they could be infringed. This might slow down the follow on innovation. [18]

16 . can patent deter innovation? The Anti-commons in biomedical research by Michael Heller and Rabbecca S.
Eisenberg, 2009, p-698-701
17 . working paper no. 03-17/R An Empirical Look at software Patents, James Bessen's research.
18. Jonathan Evans Nuecherlein case no. SACV 13-00381 AG(JEMx) Federal Trade Commission vs. philip Flora

11



Secondly. even if research goes forrvard. the patents may induce unnecessary licensing. This

taxes consumers and distorts the incentive structure.

Palent system is a critically important means for achieving progress and enhancing

welfare over time. But it must be implemented to avoid the hann to competition and the

problems that arise from granting questionable patents. It is expedient thal patent laws be

made more vibrant and fool proof that they further the discourse and lead us closer to patent

s-vsleln that preserves balance betrveen competition and patent policy in pursuil of our

ultimate goals.

The American Patent Larv Refornrs Acts of 2005. 2007 and 2009 are steps in the

right direction rvhich the Congress passed on the strong reconrrnerrdation of Congressional

Refonns Committee (CRC). This has to be done to nreet the problern ol' backlogs. In

America. about 1.2 million patents were requested to be registered fiom 2010 till clate. out of
which more than half were rebuffed due to one legal hitch or the other. ln order to achieve

balance in the laws, more reforms are needed so that interest of the invenlor calt be procured

and at the same time. attraction for the researchers stays intact lo keep the pace of
development rolling on. Ire]

Pakistan Patent Ordinance 2000 was introduced to deal Patenl issues in pakisran and

to handle the same problem, Pakistan Patent Rules 2003 and T'racle Mark Rules 2004 were

formulated but somehow in Pakistan too this requires sufficierrt legislation to guarantee

protection of Patent rights and ensure competition. Pakistan as a member of World Tracle

organization (WTO) and signatory to the Agreement on Trade Relared aspects of lntellectual

Property Rights (TRIPS) undertook to amend its patent laws to conform to TRIPS

obligations. Besides TRIPS' requirements, the industrial developments that ensued in this

region have also made it mandatory to amend the patents & Designs Act. l9l I . tl4]

rs' Donner, l- 1992, and the copy right clause of U.S Constitution: why did the framers include it with
unanimous approval? The America Journal of history 36(3), 361_37g.
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Literature Review:

Despite ranrpanl grtlrving problerns re-uarding palent regulations and innovation.

sulllcient uork has trol been done. ln countries like t-jSA. Pakistan and India- relbnns have

been introduced lo shelve these fringes in palent larvs e.g. American patent Ordinance 2002

(Amended). Refbnns Act of 2005.2009.2011. and finallv of 2013. Pakistan and lndia have

also as per exigencv incorporated dill'erent larvs to deal rvith the modern day developments

and reqttirelnents itt patent larv regime. Moreover. researchers from Universities. firnts and

corporations lrave venlurecl to r,r'rite dissertaliolts on copy right larvs but literall-v very little

rvork has been done to cater the problems ushered liom llrst to file svstem.

Press Release. Representative Adaln Schifl. House Approves Schiff/lssa Patent Pilot

Bill (Feb. 12.2007). Tltese representatives rnade some astonishing points during their

briefing to the house on their reporl that thev prepared on first to l-ile principal. Thev were

unanimotts in arguing that llrst to l'ile rule is going to hurt America a great deal and that the

people of the rvorld deserve rnuch better tharr that. [r()]

Impedirnents in the lntellectual Property Rights (lPR) in Developing countries by

Saima Butt. The rvriter opines that it is. at the same time very easy and very tough to seek

benefit from the knowledge in this region. Larvs are so lax at point that theft becomes so easy

and at some other points they are so hard on some others that dissemination of knowledge

looks something beyond possible. There is a need to form uniformity in the laws. [2]

'Copyright Prolectiott in lnfornration Age'. by Ayesha Sadia. She narrates that

protection of intellectual rvork has become tremendously important given the easy access on

20. Press release. Representative Adam Schiff, House approves Schiff/lssa Patent pilot Bill, (Feb. j,2,2OO7l
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infornration technology in present tirne. Strict measures are needed to be taken to safeguards

the inleresls of writers. [3]

Patents and lnnovation issues for lnventors. by Sophie E. Caldrvell. The rvriter has

highlighted the issues relating to innovation that the inventors have to face'in the backdrop of

the proposed refbrrns that the Congress rvas intended to introduce in the patent systems. The

book is a detailed documenl containing some serious bundle of problems and their best

possible solutions. [4]

l'lorv do Patent Larvs Influence innovation, Evidence fi'orn lgth Centur-v u,orld Aflairs

Nowotarski Bakos, A short history of Private Patent Larvs. This book recollects the rnernories

rvhere private patent larvs rvere causing different issues to stir up and slorvs dou,n the

progress in this field until proper legislation staned on this imporrant field. [2r]

Rovalties. Evolving Patent Rights and the Value of lnnovation, by E. F Sherry and D.

J. Teece. In tlris article tlre rvriters talk about certain contracts that effect the ligation in patent

cases. They say that some contingenl settlement fee should be there. paid up by the plaintiff

to provide relief to the contesting panies and the attorney also gets something out of ir. [6]

Econontists say Copyright and Patent laws are Killing lnnovation. by Michele Boldrin

and David K. Levine. They don't see any problem in abolishing the laws radically if they are

not deented rvell for the betterment of the economy. They do not look very happ1, with the

ctlrrent patent system and suggesl bringing the patent larvs in line rvith the market econotn),.

t7) ,

Promoting Innovation Prizes Challenging and Open Grant Marking. blBrad Rouke.

ln this report presented by a group of 35 members to the Congress stressed the need of
goventmenl to shorv up its presence and participate in the progress of innovations. They said

that over the years, private sector has surpassed the government sector and major

participation has come from the private sector. [8]

Aligning Pharmaceutical Innovation with medical need, by Carl Nathan. He is of the

view that governmenl, philanthropists, companies and scientists should come together to

accumulate resources and conglomerate expertise to fight better with the diseases by

2t. How do patent laws influence innovation, evidence from 19th century world affairs, by Nowatarski Bakos, a
short history of private patent laws?
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producing more cogent medicines and latest procedures to cope the rteeds of this grorving

concerrr. [9]

Prizes for Technical lnnovation, by Thomas Kalil. This discussion paper b,v the author

basically provides a platfonn fbr the scientists and policy makers to get together and table

their suggestion for making better policies regarding patents. Such policies rvhich help

improve the economic grorvth and ecolrorrric securitv by'designing suclt patenls and devising

such policies rvlriclt are easy to execute but ntore effective in impact. [10]

.Federal Trade Contrnission- to promote Innovation: l-he Proper Balance of

Cornpetition and Palent Larv and Policy- a Report by FTC. This reporl presents

recomrnendations aboul the significance of patents and conrpelition. FIealthY pateits increase

competition and questionable palents incur fiustration in the econornv. Reporl goes on to say

that Federal Trade Comlnission and Palent and frade olllce should complemettt each other's

efforts. [22]

David kin, "Against Intellectual Monopolv". Writer is extremely critical about such

patent thal establish sort of monopoly and clog the disserninalion of knorvledge. Such patents

are exploiting in nature and badly affect the psyche of the public. l-le gives the exatnples of

life saving drugs. Drugs that are used mostly to cure cancer and AIDS and such other lethal

diseases. [ 2]

Joseph Stiglitz, "Give Prizes Nol Patents". lt is ironical piece of rvriting rvhere the

commentator analyses and comments on the patent system being beyond the access of the

poor. lnnovation should be rewarded but the elenrent of exploitation is rampant rvhen it

comes to enjoy the life style or dealing rvith the life saving drugs. System sets high a price to

reward the inventor that it goes away from the reach of the poor. [23]

Joseph Stiglitz. "Patents, Profit and People". Much of its focus on inappropriate rvay

that many agencies and NGOs have relied on''one size fits all'approach to international

intellectual property rules as exemplifies by the rvay the trade related aspect of lP agreement

has been enforced. He explains the role of state infrastructure and the role of NGO and

international agencies. [ 4]

22. Federal Trade Commission (FCT), to promote innovation: the proper balance of competition and patent law
and policy, a report by FCI.
23 . Joseph Stiglitz, "Give Prices not Patents".
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Adam B. Jaft-e. "lnnovation alrd its Discontents: Horv our broken System is

endangering Innovation and Progress and rvhat to do about it". ln this joint venture, the

rvriters unequivocally suggested to the administration that first to file system rvill no more be

serving America the rvay first to invenl has been until inlhmous first 1o file came into being.

They tenn it precarious for innovation particularll, for srnall inventors and tiny cornpanies

besides being ridiculously expensive. ! 51

Jatnes Bessett and Micheal J. Mevrer. "Patent Failures". The US patent system is not

r'vorking. 11 stands accused on all sides of stifling innovation instead of nurturing it. These

econonrists shorv that the system no longer provides predictable properly rights. They go on

to oflersolutions based on empiricalevidence fiom historr,. larv and econornics, [6]

Peter S. Menell, "A Melhod of Relbnning Patent System". This arlicle sets forth a

method fbr evaluating and formulating patent polic-v thal considers both systenratic' and

categorical relbnns and sketches out horv that rnethod could be applied to the current patent

crises i.e. lick of unifonnity and discrirnination. [2a]

Claude Bartfield, John E. Calfee, "Biotechnology and the Patent syslern: Balancing

lnnovation and Property Rights". They clearly arcane issies of patent larv and the tremendous

ef fect that they can have on our economy, our technological progress and on our health. They

measure the strengths and weaknesses of current system as the Congress rvas seeking

refbrms. [ 8]

Joseph Farrell & Robert P. Merges, "lncentive to Challenges anri Defend Patents'.

Given the limits of patent office scrutiny'of patent applications one might hope that ex post

litigation can fix allthe least important errors. What he rvahts to suggest here is that if proper

check and balance and scrutiny system is introduced in PTO, most of the ligation can be

avoided. Administrative reviews system slrould be arneliorated. [2s]

Robert P. Merges, "As many as Six Irnpossible Patents before Breakfast". In this

paper, the writer describes the emergence of patents for business methods or concepts such as

internet air plane tickets purchase system. Professor Merges is agohistic about whether these

patents are worthrvhile. Nevertheless, he argues that the increased volume of patent

applications stehming from this newly patentable subject matter has pushed the patent

2a . Peter S. Menell . "A Method of Reforming Patent System.
2s. Joseph Farrel & Robert P. Merges, "lncentive to Challenges and defend Patents".
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system into crises. He proposes to adopt'the patent opposition system currently in vogue in

Europe to discourage such patents and foster completion. [20] Berkeley Technology Law

Journal ( I 999).

The "First-to1File" Patent S1'stern: why adoption is not an option! By: Rebecca C.E.

McFaclyen. 'fhe rvriter out rightly opposed American entry in first to file regime and came up

rvith thorough research 0f its irnpact on American econom)' and industry. She proved that

American llrst to invent rule rvas superior and had served the country for well over 200 years.

It rvill be an insane decision'to srvitch it to first to file system just to bring it in line rvith the

rest of the rvorld. I16]

Vilay Pal Dalnria, "Patent Laws in lndia- everything vou nrust knorv". This is very

gelreralist piece o1- r,r,riting. The rvriter explained overall Indian patent law without delving

deep into any controversial topics. Il someone wants to have a general idea of horv Indian

patent systern rvorks rvith minirnum of reading rnaterial, this article is helpful. [22]

Patlit: The Patenl Litigation Weblog. "Does India tbllow 'First to File or First to

Invenl' Rule. He is not ready to believe that India follows first to file system. His brief article

revolves around the point that Indian Patent Act of 1970 directs the administration to grant

patent to the tnre inventorl He forgets the point that the first to file system has become a

tradition and the real intention of the larv is also to make sure that only the real inventor gets

the patent but this rule is being misused putting the,interest of the inventors at stake. [27]

George E. Frost Duke in his article compares first to file system with first to invent

system of America and concludes that American laws have ahvays intended that the first

inventor should be arvarded patent. This is what mostly happens but in certain cases conflict

occurs and the state machinery mobilizes to resolve the tussle. He further says that

President's Comrnission has recommended that America should turn to purely first to file

system and this preposition has already been included in the proposed legislation tabled in the

Congress. He revealb furthermore that American system is neither first lo filb nor first to

invent but a hybrid system of both and that 6lind and hasty shift should be avoided to

26 . The First to file patent system: why adoption is not an option? By Rebbecca C.E McFadyen.
27 . Patlit: the patent litigation weblog'does lndia follow first to file or first to invent rule'.
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minimise the chances of backlash. He suggests that favourable aspects of both the systems

ought to be retained. [28]

Suzanne Siotclrmer and Gerry Green in tlreir article, "Novelty and Disclosure in

Patent Laws" say that the stringency of the novelty requirement in patent larvs effecl the

place of innovalion as it affects the amount of technical information rvhich is disclosed

amongst the firms. It also affects the probable profitability of the research. We compare

strong and rveak novelty requirements from the'standpoint of social efficiency. We ask horv

our answers depend on our rules that determine rvhich firm gets the paterrt rvhen trvo finns

are al logger heads for the patent on lhe identical teclrnology. l-he fantous rule is flrsl lo

invent that applies in America and the other one is first to file currehtly promulgaled in other

countries. [25]

Petra Moser in her article on, How Do Patents Influence Innovation? Eviderrce liom

Nineteenth Century World's Fair rvrites that the study of innovation has locused on the

effects of patent larvs on the number of innovations, but has ignored effects on the direction

of technological change. This paper introduces a nerv dataset of close to filteen thousand

innovations at the Crystal Palace World's Fair in I35land the Centennial Exhibition in 1876

to examine the effects of patent laws on the direction of innovation. The paper tests the

following argument; if innovative.activity is motivated by expected profits, and if the

effectiveness of patent protection varies across industries, then innovatiort in countries

without patent laws should focus on industries where aliernative mechanisnrs lo protect

intellectual property are effective. Analysis of exhibition data for trvelve countries in l85l

and ten countries in 1876 indicate that inventors in countries r.vithout patent laws lbcused on a

small set of industries where patents rvere less important, while innovalion in countries with

patent laws appears to be much more diversified. These findin[s suggest that patents help to

detennine the direction of technical change and that the adoption of patent laws in countries

without such laws may alter existing patterns of comparative advantage across counlries.

l'nl

The Econorrric and PoliticalJournalof lndia in its article. A Corrfirsing Patent Lau,lbr

India, confesses that the anrendnrents to India's patent le-sislation have left the countr-v- rvith a

28 The 1967 patent law debate: first to invent vs. first to file, George E. Frost Duke Law journal vol. 1967. No. 5,

pp 923-942.

" . H9* do patents influence patents? Evidence from 19th centaury world's fairs, by Petra Moser, thd American
Economic Review, vol. 95, 4 Sep. 2005, pp 1274-1236.
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lalv rvhich at certain tirnes exceeds the recluirenrents of'the TIIIPS Agreerttent or has

ltrovisions unique to lrrdia. not to tre lbund arrvrvlrere else arrd at other linres, appears to be itt

conllict ivith the inlerrralional Agreement.'fhe procedural artd substanlive arllendr)lr-lrts sL-r-ri)

to be tilted in flvour olthe patenl applicant. Overall- the resuh is a nrore cornplicate-d arrcl

confused larv than rreecled arrd overall situation is nrore perplexirrg. Irrdia's policv-ntakers arrd

le-gislalors did not take the opportunil_v to sirnplill, thc larv aud proccdurcs: thc_r, dicl nol alst-r

seenr to have an),overall policv ob-iective to achieve- other tharr pleasing all sides. Iri']

In the Arricle. l--lcr"lnoruic DeveL-rprrrent arrd Palentiirg Ilehaviour. aullrors- Ilisrva.iit

Dhar arrd C. Niranian l{ao sa_r, that the capacit,r, ol llre 'counlrics lo capitalisc on tlrc-

advantages o1'the palent svstenr lringes upon the relationship with their respeclive stages of

dcveloprnent-'l'his pallc-r vclrturcs 1o cxplclrc the relationship betrver'n econornic clcvelttprrrcrrl

rvith thal of indigenorrs arrcl lbreign patenting behaviour. The stuclv uses a rrniclrre dataset

coverins 55 countries u,illr sparr of 24 vears. It deternrirres the association o1' clcrrneslic

patenting rvith gross donrestic product per capita arrd openness to trade. and the assrrciatiort crf

fbreign paterrtirrg rvith lhese variables and rvith foreign direct investrnenl as a prolroltit'rrt of

GDP. l-his piece of u,r'iling tries to make a point tlral patents har.'e clirect. r'ele-vancv rvitlr the

overallecononric position of the countr-v arrd at rnacro level of the rvorlcl ecorro,r,,,. ['']

Brad D. Pederson. in his article. riarrales lhe confirsirtg posiliclrr ol'Anrerican patents

parlicularly- alter the enactl.nent ol rrerv law ancl says thai alrnost a )'ear afier the

promulgation of [,eah-v-Snrith Arnerica lnvent Acl (AlA) 2013: s'e arL'_\'el to expcrience tltc

biggest change resulting fiorn rvhat rvas lhe nrost signilicant patenl rclornr in the Unitcd

States, since | 832. Sorne are t'r,l'the opinion that the biggest charrge u,as in tlre frlnn of' 1952

Act but nrajority of them say that this One is the lnost alarrninq change so lar llrat Anrerica

has had ever. As of 1,'et, no appeal is lodged in Patent Trials and Appeal Board (PTAB) but if
one is llled. it rvill take about fbur years that anv clecision conres otrt to anal;-se horv it qoes.

l-le is also not sure about the Multiple Defence Litigation that rvhether it rvill be re'placed or

not? [3rl

30 . A confusing patent law for lndia: Economic and political weekly, vol. 40, no. L6, April (76-22\ pp 1576-1579.
31 . Economic Development and Patenting Behavior by Biswajit Dhar, vol.43, no. 23 (jun. 7-13-2008) pp-14.
32 . Patent litigation after first to file: how long we wander in a wilderness? By tirad D. Pederson, Business Law
Today (sep. 201.21 pp 7-4
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In the article, intellectual property rights reginles; comparison of pharma prices tn

India and Pakistan. Rakesh Basant says that alnrost all earlier studies making colnparison of

pharntaceutical prices in Pakistan and lndia have indicated higher prices in Pakistan mainly

to the differences in the intellectual property right regime betrveen the trvo countries. And

that Pakistan allorvs product patents while lndia does not is in fact not true. This paper argues

that a fragile patent regime tinges rvith policies to bring down market concenlration. ctrrb

monopolies and encourage bulk drug production, initially through public sector investrnents,

and the size of the Indian market could have led to developmenl of indigenous process

capabilities. Meanrvhile, in Pakistan, the sanre patenl policy was not conlbined with policies

adopted in lndia and since the market size is muclr stnaller- it did nol have the 
'same 

ell'ect.

["]

33 . lntellectual Property Rights regime: comparison of Pharma prices in lndia and Pakistan, by Rakesh Basent,

Economic and Political Weekly, vol.42. No. 39, (sep. 29-October 5,2OO7l pp 3959-3977 -
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Cha ter: 3

Patents and Innovation Policy:

3.1: Relation of Patents with Innovation:

Patents are granted to protect the rights of the inventor on one hancl and on the other

hand, the inventor gels the dividend to share his invention for firflher development. This is

the norrnal course oldevelopnrent otherlvise; boftleneck rvould have been created in the rvay

of progress. Though, tlre patent policy has been sofiened in the recent times resulting in the

hike in the patents registration by 40% during the past 20 r,ears or so, particularlv in

developed states. lt is because of this reason that this age is called a "Pro Patent Policy Era".

But the patents are arvarded for petty and minute innovations as a consequence of rvhich

tundue money is received by tlrese patent holders fiorn tlre custorrers. so nruclr so that, even

from the original inventor. [ia]

lbrahim Lincoln once rightly said that a robust palent system adds fuel of irrterest to

the fire of genius. ["] ,itr economic historians Naomi Lamrnoreaux of Yale and late Kennetlr

Sokoloffof UCLA opined, "The U.S. patent system had a porverful impact on the patterrr of

economic activity [3]. lts provision of broad property rights on new inventions, coupled witlr

the requirenrent of public disclosure, was extremely efl'ective at stimulating the grorvth of a

market for technology and promoting technological change".

Other than them, Sir Williarn Thompson, a British Inventor, Srviss Comrnissioner Edrvard

Belly, Japan's Assistarrt Secretary of State Korehiyo Takahashi, British Historian and Jurist

Sir Henry Sumner Maine after their lifelong research said that patents are inextricably

34. Patents and lnnovation; Trends and Policy. "Organization for Economic Operation and Development OECD

2004.
3s. Abraham Lincoln, second lecture on Discoveries and inventions, Jacksonville, lL, lllinois State library, Feb. L1,

1859. Retrieved Jan. 2, 201.1..
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attached to the ilriiovation. 11's only because of, somehorv. fair patertt s),stem that u'e are

harbouring the fruits of neu, inventions every da1'.

Patenls also cause the dissemination of knorvledge to the other firms rvhich furlher

results in allocatiorr of resources for delving further deep in research and development. On€

u,ill be flabbergasted to knorv that grantihg Patents is the most potent conduit through which

knorvleclge florvs and technology is transrnitted. French economisl Leveqrre and Yann

Meniere.carne up rvith sonre astonishing survey that 89oh of the developed States businesses

bank on the inlbrrnation revealed by the Palents rvhich help them to continue technological

advancenrerrt and redireclion of R&D endeavours. Meaning lhereby, Patents make the

dorvnstream spill over effect possibl". ['u]

Licensing practices discreetly keeps a tighl rein on the access for further research

because the broad patents give the proprietor a strong bargaining chip. Their robust

bargaining state enables thenr to extract supplenrentary revenlles through licensing.

3.2: Economics of Patents Policy:

The econonric aspect of patents is that they tend to propose a bargain between the

society and the inventor and in return get and exclusive time frame of its orvnership. The

inventor rvho makes his invention public also rnakes sure that it is no more a secret.37

Moreover, the econontics of patents also implies that once a new thihg is produced. its

knorvledge should be ntade public rvithoul diminishing its cost so that the real inventor may

reap the benefits of his hard work and the ensuing researchers can also take it to the next

level. Relevancy and the importance of patents in terms of economics can also be judged

from the fact that the first maker is unable to take home as much money at par with his

invention sans the patents laws. The Yale University conducted a survey of both categories of

states with and witlrout porverful patents laws and they came up with this astonishing data

that inventors are taking more money and the economy is also booming in the states where

36 . The economics of patents and copy right, by Francois Leveque and Yann Meniere, Monopoly Berkeley

Electronic Press, July, 2004.
37. Patents and patent policy, article by Brown H. Hall, Vol. 1, 2010, University of Califdrnia and University of
Maastricht.



patents laws are more sensible and strong. This shorvs the strong nexus betrveen the patents

and the economy. [38]

First and the foremost duty of every state is to provide economic stability for the

citizens created upon service based economy tinged rvith positive competitiveness. Palenls

too, play very important role in the economic developmenl in any state. In fact. role of

patents in the economic grouth is on the increase.'ln the last decade, patents application

filing in industrialll, advanced countries rose by alrnost 40%0. Patents are dotr6le ed-ued

weapon. they can halt further development or they can nurture progress by sharing

knorvledge and ensuring liealthy compelition. lf the palenl-Laws are so strirtgent lhal aln'

innovation is declared as inliingentent on the inventor's righls and datnages are arvarded lrv

the courts the economy rvill not grolv, in the same vein. if tlre larvs are loo lax. infi'ingentent

rvill be the order of the da1'making it the larv ofjungle. [3e]

To invent a nelv product, huge arnounl of hard work, time and above all. hefty sutn of

money is required. Those who copy it undercut the real amount denting a huge ecorrotnic

blorv to the original maker of the artefdct. An argument supporting this is that copying is not

that easy and it takes time in. researcli and development rvhich comes rvith exorbitant

expenditures. Meanwhile. the real inventor can reap the benefit of its production ancl

innovation by pricing it higher than the normal in the open market. Unlil the period of

exclusivity expires and others can copy cheap alternatives, the real inventor takeS home the

fruit of his invention. Hence. it's a rvin-win situation. [6]

The counter argument is that, in todai's age copying is relalively cheap by dint of

computer aided designs and the rise of gigantic firms having knack, specialization and

insurmountable finance in producing alternatives to high priced products. Moreover, the

Patent holders can fix a higher price than the original and bag home the cost of innovation.

Particularly, the progressing countries are required to establish such a cogent and

supportive patent system where licences are issued to attract local and foreign investment.

38. Do University patents pay off? Evidence from a survey of University inventors in computer science and

electrical Engineering: Yale Journal of Law and Technology, 2009, article 2,vol.'J.6, Brian J. Love, Santa Clara

University of School of Law.
31 Bessen J. and E. Maskin(2000), Sequential lnnovation, Patents and lmitation, MIT Department of Economics,

working paper no. 00-01.
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Moreover, they need to access and absorb the foreign tbchnology as the developed countries

have been doing at their developing stages. [40]

l'he data collected from the catalogues of Crystal Palace Exhibition in London in

l85l and the Centennial Exhibition in Philadelphia in 1876 suggest that patenl larvs influence

the direction of innovalion activity. ln the nineteenlh centur1,, industrial innovation spttrred

the economic grorvth due to the absence of patent larvs. Ittventors lbcussed on industrial

innovations; meanrvhile secrecv rvas the tool rvhich later on supplanted by patent larv regitne

and the counlries u,ithoul patent larvs becarne leaders in technology and industrl'.al

3.3: The Mechanics of Patent System:

Patent right does not accrue autonraticall,r-. One has to apply to tlre concerned slate

office rvhere the officials exarnine and scrutinize the application thoroughly. The process of

acquiring the Patent is called Prosecution. To be patented, the patent producl tnust be novel.

must not be based on already existing patent and of benevolenl nature.

Once patent is granted- it precludes otlrers to use it in any rvav. rvithout the perrnission

of the patent holder. This right nonnally lasts for20 years. This right is not auto enforceable:

the patent holder has to initiate the proceedings in the court of larv against the infringers.

Courts have discretionary powers to decide. [8]

Mechanics of patents also include designs of industrial machines, transporl v6hicles

models, factory designs, constructiorr paradigrns. paramedical equiplnent, all kinds of

processing. measurements, energy production mechanisms and control systems. Even the

video games also fallrvithin the domain of Patentability. Otherthin that, business techniques

and methods are also being registlr"a u, patents. Although their acknowledgment in the

patent world is new but they are now, prolifically getting patented.

Initially, the patent holder who gives the license used to draw royalty for indefinite

period of time but afterwards, the Supreme Court of America in its verdict abrogated this

unjustified tradition that the right rvas conferred on the licensee that he may lodge a case in

ao. The Economics of Patents: from natural rights to policy instruments' by David Encaova Dominique Guellee

and Catalina Martinez, 2008, chap. 3, p-74.
a1. How do patent laws influence innovation? Evidence from 19th century world fairs, by Petra Moser. American

Economic Review, vol. 95, no. 4 Sep. 2005, pp. 1214-7236.
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the coufl of larv and get hirnself relieved of this protracted licensee ship. [421 Even the

licensee could preclude the patent holder from filing a case for the breach of license

agreement.

The patent holder, tlrough. can move to the coun for the recovery of his outstanding

royalties up till the tirne rvhen the license is challenged. Even if the license is subsequently

cancelled. he can clainr the rernaining arnount. Inslead of challenging the license agreement.

the licensee can go to the court forthe re-examination of the license. Tlris option is cost rvise

less expensive and the rernedy is available rvithin shorter period of linre. Nonetheless. today-

the license holder has rnany remedies avaitable if he decides to end the license agreernent. [4]]

Mechanics of patents also include, as expolrlrded by Robert C. Faber [aa], Patent

Clairn Drafting practices and tools that have stronglv established bv patent authorities.and

Patent nonns. Mechanics of patents articulate tinre conserving tactics frorn the beginning to

the end. guidelines on horv to craft assertions for various types of patents: factual word

precedents of effectual clairn drafiingi lt also tells in nrinute details the acceptable rvords,

phrases that rve have to use in drafting for various occasions. You get directions about what

to do to narrate tlre slructures in the sketches and multiple other proposals on how to prevent

usual rnistakes. Mechanics teaches us to use appropriate terms- phrases and the drawing in

drafting the patents. [ 2]

The video games mechanics can also be patented evett lhe board games or the card

garnes meclranics can also be patented but the condition is that they should be innovative and

exclusive. The reason is that in the game mechanics there can.hardly be any innovation

because the game mechanics follow almost the same pattern but a uniquely innovative game

mechanics can be patented.

3.4: Inhovation Policy Formation:

Innovation is a wider term covering social, politibal, economic and technological

aspects.but here, rve mean innovation in economic and technological fielcls, but innovation in

42. Monopoly theory Prior to Adam Smith: a revision, Raymond de Roover, quarterly journal of economics, vol.

65, Nov.1951, pp 492-524.
43. "lnnovation Policy" a guide for Developing Countries" by the World Bank Waihington D.C. Feb. 77,2004.
e . Robert C. Faber, Faber on Mechanics of Patents claim, 6th edition published by Amazon, Aug. 6, 2007, pp-

345-357.
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these tlelds hinges upon innovation in political field as rvell because alier all. it is the

government rvho devices all the policies and implements it. Whatever the policy' may be. it's

main enrphasis shoLrld be tou,ards life sciences and business techniques and on new products

alrd services thal are provided to the people. ln this regard. private sector and pLrblic seclor

nexus can be very potent. [45]

With respect to innovation policy making. it is always the decisions made by

governments that transpire into policies eventually in the form of different larvs. But

governnrelrts. in gerreral need to consider follorving poinls rvhile rnaking the innovatiorr

policies.

l. Technological innovation shoLrld be at the apex u,hen it comes to innovation policy

because it's technologv u'hich is the hallmark of progress in the age of cutting edge

technologl'.

2. Policies slrould be properly articulated and implemented backed by appropriate financial

allocation and other relevant support. It is the unified effort rvhich produces wonhwhile

results otherrvise: individual efforts hardly make any difference.

3. Government ought to minimise the hitches in innovation. conrpetition and regulatory legal

Iiame work. Monopolies are then the naturalsequel if the governments do not pay heed in the

regularisation of innovation policies. Prime objective is the dissemination of knowledge and

to discourage monopolies.

4. Significant aftention needs to be given on science and technology, Research and

Development (R&D). Research is the basic thing without which everything else is

meaningless. Countries which are promoting research in science and technology are

harbouring the fruits of development and prosperity. States which are exporting high tech

gadgets are far more affluent than those who are exporting agro based products.

5. Requirements and requisites of the market economy and different communities should be

eqLritably handled. lnnovation policy should be focussed and in harmony with the needs and

demands of the community or else time and money will go wasted.

as. Are Patent Problems Stifling U.S lnnovation? Bloomberg Business Week. April 9,2009,1:20a.m. PKT.
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6. Local market competition. its intensity and entrepreneurship play vital rcile in overall

progress of the economy r,vhich should be given prime irnportance by the policy rnaking

authority. It's the healthy cornpetition which prornpts the innovation and the price control that

is the reason the developed states are continuously harping on the tune of free market

economy and open competition. [46]

7. Last but surly not the least, is a firm and robust education system rvhich furnislres the

strong grounds for all time impeccable policy making because vou have trained and educated

rnan power working in all segments of the society. Otherrvise. rnan power rvill have to be

imported fronr otlrer couniries resulting in the flou,of capital out of the country in the lbrrn of

remittance. [ 4]

3.5: Current Issues and Concerns in Patent System:

The usage and relevancy of patent systern has increased rnanl' folds in this rapid

technological advancement. Many examples of the patents can be cited rvhere they hhve

revolutionised and modernized the technology. Nurnber of filed patent applications has

swelled many times, particularly in this recent one and half decade. It is indeed a happy

prologue because it depicts the trend lorvard research and development. Despite all the good

omens, it is not a win-win situation and smooth sailing for the stakeholders and the other

beneficiaries. The patent systems in the world over are haunled by sonre langible problerns

and issues which are sort of hampering the growth and dissemination of knorvledge. Broadly,

these problems can be categorised in two compa(ments, firstly, issues from lvithin i.e. issues

pertaining to patent filing procedure and secondly, issues from rvithout i.e. sloppy

performance of the patent policies and lackadaisical commitment of the government

machinery to settle the patent cases speedily and on rnerit. I ] The external problems also

include the current state of economi, booming or receding. Lel's see these issues in some

detail. [47]

3.5.1: Litigotion Expenses.' Contesting cases of gigantic corporations are

enonnously costly. Over lapping of patents is not a big'deal wlren patent applications just

a6 . Current and emerging issues Relating to Patents-1/P updates. William F. Heinze, Sep.27, 2005.
47. Current and Emerging lssues Relating to Patents: world intellectual property organisation(WIPO), 2004,
http://www.wipo.int/patent-law/en/developments/.
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throng every year in rnillions cairsing spree of litigations to start in the courts. Exorbitant

amount of monev is spent on these cases. This rnoney shoLrld have been spent on tlte research

and innovation which is the hallmark of phtent s),stem. Big corporations spend Iavishly to

rvin cases in competitiorr and rivalry. [48]

3.5.2: Potent Infringernent tnd Remeclies:

Patent inliingernent is a crinre in anl,patenl system of the rvorld. Stealing sonreone's

rvork and try to register it in vour own narne. amounts to irrfiingernent. We knorv that larv

protecls the rights of all and sundrl, b1, offering different remedies. lherr there is lot ol

turmoil in infringernent nlafters. Patentee can sue the culprit artd seek imntediate iniunctiotts

orders. Courts carr also slap lhe infringers u,ith lrr.rge damages to ciiscourage thetj.

3.5.3: First to File Then First to lnvent:

This is one major issue rvhich is hurting the contenrporary patent rvorld to a greal

deal. Big corporatiorrs and companies manage to access the patent olllce before the original

inventors do by dint of their money and connections. Moreover. for the authorities also. it is

not that easy to deterntine the flrst inventor. Since the inception of this rule. litigation has

been increased malry tilnes.

3.5.4: Roce for the fovourtble Judges,

It is funny but true that parties to the Infringement cases look for the forttnr and the

-iudges rvho they think rvduld be biased in their favour. This is an utlerly wrong practice

because this hampers innovation. When the people will not have trust in the judiciary, the

rights of the patent holders rvill be at stake. People rvork day and night with the trust that the

fruits of their hard rvork is rvell protected first by law and then safeguarded by the courts.

This situation is very upseiting for the authorities.

3.5.5: Money Shortoge for the Poteht ofJices:

Patent office mostly runs on

scrutiny the application and conducl

to who the real inventor is and all

48. Harmonisation through Condemnation: is new London the key to world patent harmony? By Max Stul

Oppenheimer. University of Baltimore School of Law, 2007. Pp-447-457.

the money received with the application fee. Examiners

all the inquiry about the originality of the patent and as

that within these meagre resources. Due to economic
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recession- that money is also reduced. Patent olfice is in dire need of enhanced budgetary

allocalion for them. Only a robust patent system can guarantee strong and quality patents.

With insufticient resources in their hands- the patent olflce holders will hardly weigh the

palents orr defined lines.

3.5.6: Dwindling Quolity of Potents:

Mark A. Larnely. the author of the book, "Patent Crisis and How Courts can solve it",

opines that the patent olllces are overburdened by the patent applications e.g. U.S patent

office receives about hall'a rnillion applications per annunr and around 710000 are still lying

tunheeded. The examiners lrave to rvade through thern prettv fast to expedite tlre process. This

rnight be good but^the cl-ark side is that the quality of the patents has diminished to a

considerable extent. I-le further adds that majorii-v of the patents ought not to have been

arvarded at the first place. [ae]

3.5.7: Re-tpplicotion of the Rejected Applicotion:

Another surging problem is that one tirne or rnany times rejected patent often gets

approved because the filer keeps on filing the same patent again and again. What exactly

happens is that if one exarniner rejects it. the other one approves. This loophole in the system

has augrnented the quality issues of the patents. [50]

3.5.8.' Heolthy Competition is ot Stoke:

Companies and finns spend colossal amount and consume time for the lawstrits

arising from the infringement matters. Healthy competition in the market suffers a lot due to

animosity amon-q the giant f-inns and corporations. Particularly, the information technology

industry is getting affected to a great deal. Resources are drifting away from research and

development and are being divested in rvorthless litigation. It also creates monopolies and

monopolies choke the economic betterment. Govemment should act as a balancing player

and should enact such laws which, on tlre one hand, ought to provide level playing field for

all to promote innovation and on the other hand, shun such policies which hold back

4s. 'Patents crisis and how the courts solve it'? By Dan L. Burk and Mark A. Lamely,, University of Chicago press

books, ISBN, published 2009. Chap.3, pp-51-77.
s0. Patent law harmonization in the age of globalisation: the necessity and strategy for a pragmatic outcome,
by Dongwook Chun, Corneli law school, visiting scholar. Chap. 5, pp-138-222,2014.
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progress. Healthy cornpetition symbolises all dimbnsional grorvlh in the economy rvhich is

ultimately tlre responsibility of the governments, to lnaintain.

3. 5.' 9 : I nterferences Proceedings :

When trvo or more patent applications are lodged simultaneously or rvithin one year

before the arvarding of patent to the first application, the adininistration conducts the inquiry'

as to rvlro is the actual inventor. Parties furnish the facts and the proofs to win the patent.

These proceeclings are called interference proceedings. In that, lhe one rvho applies first ancl

is diligent enouglr to.iot it dorvn and gets it published, moreover, puts it irrto tangible

operational form is likely to l,vin'the patent. This process continues unless only one ap'plicant

is left. Onus is on the subsequenl lllbrs that they have to bring forlh irreftrtable evidence that

they are the first invenlor.

3.5.10: Stringenl Pilents, o Menuce for Public Heolth:

Patents rvhich allorv companies to monopolise on some of the irnportant products. like

Iif-e saving drugs or vaccines for lethal diseases e.g. HIV or Hepatitis cause severe damage to

the public health. Companies keep the prices unreasonably high to bag R&D costs but due to

the strictness of the patent laws other companies are halted to manufacture the same drug at

cheaper cost. Particularly, in most of the African states and some other. downtrodden states

lvhere such diseases are rampant but medicines are rare, curtsy their hefty costs and lesser

production.

3.5.1l: Exploitation of the Principle of Public Good ond
Dissemin otion of knowledge :

Patent holders get greedy and they demand unreasonably high royalties or fee for

granfing licenses. Whereas, pateni laws vie for judicious spread of knowledge and any

innovation should have spill over effect and should reach to the common people for the

common good and welfare. This is a dichotomy in patent laws and the difference in theory

and practice.
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3.5. I 2: Pstents ond Nonotechnology:

Nanotechnology for a lav man is making the producls smaller. stronger. smarter and

more efficient. Scientists break down the matter into nanonretre sized particles and then select

the best ones amongst them 1o make better substance rvhich is smaller in size as compared to

the previous one but far better in quality. Norv. patents block the development in

nanotechnology in a rvav that for exalnple. sLrppose- there is a product in the ntarket with the

invenlor having its patent rights. lf someone invents a llew but smaller and smafier product

but like the one already in the market. pa{ent holder rvill sue on the charges of infringement.

That's lrorv patents-are ilnpeding grorvlh in nanotecltnology.

3.6: Lack of Harmony in Patents Systems of

Different States:

World Intellectual Property organization (WIPO), a rving of United Nations is

venturingto harmonize the dichotomies in the patenl systen.rs of difterent states. There are so

many irritants, given the rapid globalization of econolnies and emerging internalional trade.

which are blocking the smooth spread of knorvledge and innovation.

l. America is the only country where patent is granted to the first inventor whereas: alnrost

the whole world panicularly the industrialised world is arvarding patenls to the llrst applicant

discarding the fact that who invented it first. Principle of one patent per invention is applied

to decide the originality of the patent i.e. the one rvho applies for the patent gets it

irrespective of the fact that whether he invented it first or ltot.

The major problem in bringing the trvo opposite systems in line is that the first to

invent rule derives its legal authority from the American constitution mentioned in Article l,

Sec. 8 and Sub clause 8. So, the constitution has to be amended which of course is not that

easy in American political system. Opponents say that it is unconstitutional and the debate

ends then and there.

2. America grants patent to the invention which is absolutely new and innovative. But the

rule is not that strict in other states where patents are awarded for new versions or improved

articles as rvell.



3. In America, the patent holder's rights are secured even against the government but in rnanv

other states including China. Russia- India and Pakistan. the Patent holders rights'are not

protected against the governrnents. In Pakistan, tlre driginal Ordinance of 2000 in Sec. 3 a

provision rvas provided rvhich bound the governnrenl too but rvas latter on repealed by

another ordinance. 1511 They can cease it in the narne of Nationalisation by anv process

decided by tlrem. Lrnilateralll,. Is2]

4. In case of granting liierlse too. a patentee in Arnerica is liee to sell olTlicense to anyone he

chooses to but in olher slates lhe patent holder is subjected to nranv restrictions- like. he has

to sell it to the potential conrpetitors and as per the markel price. The top nrost agenda in the

WIPO's hunch for the harmonization olpatent larvs is the first to llle rule rather lhan firsl to

invenl mle.

5. In Arnerica- the patent filer'has -erace period of one year but the same is not available in

rnost of the rvorld. Aflerthe lapse of this grace period.,thb patent is to be rnade public but the

invelrtor rvrorrglv thinks that in olher countries the grace period is also available but that is

just the nrisconceptiolr and he loses the right to file application in any othdr state.

6. Because of the existence of the t\ ,o systerns. an inventor has to seek tlvo patenis for the

same invention, one from America and the other liom some other country. Arnerican larv

furtlrer perturbs the inventor when he seeks the foreign patent in a way that he has lo get the

license or the permission to apply in some other state that requires at least six months time.

ThiS time lapse can be potentially suicidal for the inventor because during this time sorne

other claimant can challenge his invention.

7. date, the patent laws differ from state to state and many technical issues need to be

harmonised. To name some, technical aspect of the invehtion, description of the preceding art

and barring from patentability are some of the burning issues concerning the lack of

harmony.

8. Rr:le of territoriality of the patent laws is yet another bottleneck in harmonization of the

patent laws. Tlris stumbling block rvas first time brouglrt to lime light by Dutch scholar Ulrich

s1 . Pakistan Patent Ordinance 2000, Sec. 2 (deleted)
s2. Harmonization through condemnation: is new London the key to world patent harmony? By Max Stul
Oppenheimer. 2007. Pp- 447 -457.
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'Hubber and seconded b-v- Prol. Harold Maier that the state Iarvs are effective only within the

territorial boundaries of that granting stale. 
-[his principle rvas also corroborated in Dowagiae

Manufacturing Co. vs. Minnesota Molirre Plorv Co. case 1'tl1 in.America rvhere the court held

that the patent larvs granted in America have efficiencv only rvithin the American territory.

[5u], I r 7]

9. Use of palent lar,vs as a taclic for the Lrplift of economv. This. of course is the hallmark of

patent larvs that lhey are devisecl rvith the objective that they rvill boosl the ecorrorny by'

increase produclion..iob opportunities and hike in export. The administration first judges that

rvhether this patenl is in accordance rvith the policies and the developmental paradigm or nol

lruslring aside the universal norms and internatiorral expediency.

10. Sorne jLrrists like. Luigi Zingales, Paolo, Adam Smith. John Stuart Mill and John Locke

u'ere of the vieu, that culture does have an effect on the Patent s)'stems. e.g. in Chinese

econolnic culture there is lro concept of Private property So, any inventor in such cultures

does not knorv aboul his rights and the like rights of others in case of infringement. 1s51. 1Zl1

ll. Expenses that an inventor'has to incur to get tlre patents are also differenl from state to

state. To avoid infringement any ,rnultinational corporation has to obtain patent in more thatt

one country e.g. any renorvned company has to get patent from al least l5 states which costs

it about $13000 for one patent. Ultimaiely consumers have to bear the cost in the fonn of

exaggerated cornmodity price.

3.6.1: Effects of Lack of Harmony in the Patent System:

l. Rights of the patentees are not safe in other states. If one registers ones patent in one state,

he loses his right to protect his invention any other state. It is very easy for the copier to have

the same product registered in any other state hence, inflicting an endless damage to the

inventor. For example Samsung or Apple launches any new technology in smart phones

53. Dawagiac Mfg. Co. vs. Minnota Moline Plow Co., 235 U.5 641 (1915)
sa. Frame with a secured against loosing locking block screw connection DE 7967476LC1, Ultrich Dipl. lng
Hubber, export citation,July,2Ol4, OP8, Para 44, Patent law
ss. Luigi Zingales on 'lncentive and potential capture of economist by special interest' economic talk, episode
with Luigi Zingales, hosted by Russ Robert, Oct.20,2O74.



industry and belbre they reap the'benellt of their nerv technologv. we see tnarkets dunrped

rvith the identical and cheaper Chinese technology and nobody can do an,vthing about it.

2. Competitors go to other states and make the production of the producl operational. There is

no system of coordination amongst the trvo or more patent houses of different states. So. tlre

one rvho gets the patent registered in olher states goes scot free and inflicts monetarv loss to

the one rvho actually deserves.

3. The grace period in American larv diminishes the chances of obtaining patent in an1'other

corrntry because during that period if someone else applies for tlre patent he gels it ort the

principle of firsl to file. The original inventor might lose the chance to reap benellt fronr its

own invention.

4. An inventor in America is constrained not to file application to anv otlrer countrv rvithout

prior permission or rvaiting for at six months. Meanrvhile. he comes 1o knorv tlrat his

invention has been patented in some other country and finds hirnself cornpletely helpless.

5. So far. the patent larvs are restricted to a state bul owing to globalization and ral'npant

multinational trade, the rights of the invenlors are at stake because there is clash of interests

among the competing corporations. Hence, an assimilative patent system is indispensible to

get the best rvished results i.e. dissernination of knowledge and protection of the itrvelttor's

rights.

6. lmport of the copied artel-acts to the other countries where the sanre product is nol

patentable. This not only stifles innovation but also blocks the rvay of free trade under the

WTO regime. This is because of the diversity and lack of harrnony in patent systems of

different states. The inventors are unable to reap some extra benefits in international trade.

['o]

Harmony of the Palent Laws and coordination amongst the patent houses of different

states are the exigency of the time. This rvay, not only the interests of the inventors will be

better protected but the states wiil also not have to face the frustration rvhen their laws are

blatantly violated right under their noses. Petra Moser, however, is of the opinion that the

s6. Korean lntellectual Property office (KIPO), the
(KrPO, 2009)

survey on intellectUal property activities in Korea 84-85,
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introduction of unifonn patent larvs across the rvorld ma1' reduce ratlrer than increase

variation in the direction of innovation betrveen the developing and developed rvorldsT.
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Cha ter: 4

First Filing then First Inventing Rule
in America and its Implications:

First tiling or firsl inventing has long been a hot topic in the international arena of

Patent related larvs. Before getting a complete knack of it. it is necessary that three important

dales in palents rvhich are of extreme importance in applying and rvinning a patent should be

properly understood. First. when the inventor thinks of the idea in its complete form i.e..the

idea about the invention. Second, the date of his transpiring the invention into practice. b1,

preparing its prototype and putting it into test trial. Third, the date on u,hich he applies for the

patent. So. the whole patent process makes these three dates very important. First lo file a

patenl is a legal rule which entitles the One to be granted a Patent rvho applies first to get one.

AImost all the countries, America and Philippines were the only exception to have this rule

when it comes to awarding Patents. Now America has also transformed itself to First to File.

from the tirne tested. First to Invent rule, in the back drop of Promulgation of American

lnvents Act on March 16,2013. American law also deviated frorn the old law in terms of

awarding grace pEriod. Am.erican law gives away time called Grace Period during which the

inventor can file request for granting Patent but under the European law no such Grace period

is granted. In this regard it can be deduced that America switched to first to file system but in

smarter way. [s8]

s8. 'First to invent, first to file, or first to disclose patent refoims incentives', by Mark Bledsoe and Jake Neo.
Monadiq, Dec. 9, 2011. Dredley Arant Boult Cummings LLP.



4.1: Relevant Concepts :

4.1.1 First Fling:

ln first to file system. the right to name a patent with ones nalne rests with one rvho

applies first irrespective of the fact that rvlro invenled first. Means first come llrst take is the

rule for registering a Patent.

4.1.2: First Inventingi .1

This concept is very sirnple i.e. the one rvho invents anything useful for the f-irst tirne.

is the first invenlor and has exclusive right to claim Patent viz-a-viz others for the protection

and safety of his invention. ln normal course of events- the ohe u,ho files llrst is deemed to

have invented it first but in case- someone else also Illes lbr the identical inverrtion

subsequently can resort to interference proceedings r.vhich is, an1'rva_\,. coslly and tirne

consutning. But in case of conflict ushering from filing ol- application by' nvo different

invenlors but for the same invention. there is a process in Anrerica to determine the genuine

first inventor called "lnterference Proceedings''. This is little protracted and a bit costly

procedure but nevertheless, very effective one and has rvorked etlectively in American Patent

regime so far. [5e]

4.1.3: Concept of Groce Period:

If some inventor makes some invention and he discloses it likewise in some serninar

or any public gathering related to it afler putting it into practice, he incurs the right of grace

period of one year. Meaning thereby, public disclosure is more impbrtant than actually

reducing it into practice that's the reason this system is famously known as "first to disclose"

system. Grace period ensures that your Patent can not be stolen piovided you have disclosed

your invention by publication or at seminar.

Many countries have been pushing the U.S. to switch to First Inventor to File (FITF)

for decades and have intimated that they would be rviliing to provide valuable considerarion

in exchange by adopting a six-mohth or one-year grace period. [60] A "grace.period" is a

length of time in which a patent apilicafion can be filed after public exposure of,an invention

ss . Essential i:f intellectual property'r by Alexander l. Poltorak and PaulJ. Lerner, Amazon, 2^d Editition, chap. 3,
pp- 34-47. John Wiley and sons, 2004.
60. Barkeley Technology Law Journal by Margo A. Bagley, vol. 23, issue 3, Summer 2008, Article 3, pp L055-57.
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without impairing its noveltl'lor patentabilitv purposes.Iu'] lrrventors must file patenl

applications in the Unites States Paterrt and Trade Office (USP'[O) uithin one vear ol'

disclosing the invention to the public: olherrvise they forfeit the right lo patenl the invention.

[o'] In the U.S., prior art that del-eats patentability includes printed publications lionr

anvwhere in the rvorld. public knorvledge or use of the invention in the U.S. belore the

applicant's date of invention- or public use or sale in the U.S more than one year before the

patent application liling date.ln particular. an academic researcher can lose the right to obtain

a potentially lucrative patent on an invenlion by publicly not clisclosing his inventiorr

(througlr public presentation. publication- etc.) rnore than one _vear belore filing a palent

application. [6r]

"fhe deflnition of "printed publicatiorr" is very broad: courts h:rve interpreled the term

to include nricrolllnr- rnicroficlre. internet postings. videotapes. and rnost recentlv slides

affixed to poster boards. as long as they are publiclv accessible. [t'a]'l-hus- if researchers rvho

engage in early public data-sharing do not track and control the tirning. rrature. and

circttmstances of disclosure, they may jeopardize their ability to later patenl findings. ln

countries without a rneaningful grace period. an inventor is preclrrclecl tiom patenting his

invention if he discloses the invention to the public before filing a palent application. Thus.

inventors w'hose discoveries rvill require patent protection abroad to ltrllll their commercial

potential do not enjoy the benefit of the U.S. grace period in other countries.

The grace period is an important policy tool that recognizes an inventor's need to

assess the commercial potential of an invention or to engage in public academic discourse

before deciding to seek patent protection. Access to a meaningful grace period also can be

important to independent inventors who often need to disclose their inventions to the public

in order to assess the invention's commercial potential and need tinre to finance the patent

procurement process. Moreover, the one-year grace period provides impoftant flexibility to

university researchers, many of whom become entrepreneurs through commercializing

research initiated in an acadernic setting.

61. See IPR helpdesk, supra note 22, at23
62 . 35 u.s.c. 102 (b) 2ooo.

a.ln re Klopfenstein,3S0 F.3d at 1352; ln re Hall, 787F.2d at 226, Howmedica,530 F. Supp. at 860,250 F.

supp at 743.
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4.1.4: Concept of Interference Proceedings:

As elaborated above, llrst inventor takes it all but in case of clash the fact that who

actually invented it first goes to Board of Appeali at US Palent Office rvho decides the

lactual position about tlre first lnventor. Tlre question before the Board of Appeals is rvhether

the inventor rvas proactive in transfornring and transpiiing it into practical realit-v or not?

Moreover, the board of appeals deternrines rvho amongst the contesting parties conceived of

the idea first. Hefty amount is also required for this procedure but since this happens rarely

but effectivell, in fhvour d1- the flrst inventor. that's the reason it rvas hailed as good in US

Patent system. This procedure is so rare that most of the patent'larvyers go through their

entire career rvithout even a single case of interlerence proceedings. [65]

4.1.5: Prior Art Concept:

Accoiding to the draft SPLT 1661. 'tlre prior art u,ith respect to a claimed invention shall

consist of all infbrrnation rvhich has been rnade available to the public anywhere in the world

in any form [as prescribed in the Regulations] before the priority date of the claimed

invention' (article I.8). This concept is broader than the corresponding concept in Rule 64 (l)
(a) of the PCI' [67]. rvhich only considers 'rneans of rvritten disclosr.rre (including drawings

and other illustrations)' as prior art.

The eventual harmolrization of the concept of 'prior arl' rvould require agreement on a

number of issues on rvhich national larvs differ.

4.1.6: Concept of Nov'blty:

The definition of 'novelty' is extremely important. Since, the TRIPS Agreement

,ilo*s Members to adopt their own concept, lJnited States, lbr instance, has been rible to

maintain its relative novelty standard rvith respect to the place lvhere disclosures have taken

place.

6s. Dennis Crouch, Patent reforms: Patent Act of 2005, blog entry, patently-O, June 9, 2005,
65 . Substantive Patent Law Treaty.
67 . Patent Cooperation Treaty, rule 6a (L) (a).



An invention is considered to be nerv if it does not form part of the state of the a,1.[68]

Novelry ushers by comparing the existing prior art at the date of filing or the date of priorih'

and the claimed invention. The issues mentioned before with regard to the prior art have.

hence. a bearing on the concept ofnovelty.

ln a decided case of Earth factor (Private) Limited vs. Patent Office. IPO-Pakistan.

The honourable Judge decided that the acceplance of patent for duel Sim card seeiirs to be

neither an invention nor a novelty. [6e]

ln practice. the concepl of novelty is narrorvly construed by patent ofllces. reqtriring

in sonre cases an alnrost the exact disclosure of the invention in a single prior doctrtnent in

order lo consider that novelty do-es not exist. Critical issues are raised. amongst others. irt

cases rvlrere an invention is not found Expressi.s Verbis in a docutnenl but may be derived

there from, and rvhere an invention is chosen from a family of products already disclosed (the

so callecl 'selection inventions'. [70]

4.2: A Growing Problem, Particularly in America

and its Implications:

The previous patent system rvas fairer rvhere the real inventor rvould secttre the patent

to his rrame but under the current systern, the real invenlor might find liimself in relativelv

rnore precarious position and the thought that his invention rnight be stolen always lrrrks in

the back of his mind.

There was a system of Interference Proceedings by which even if someone steals your

invention and files a petition and gets the patent, you still had definite relief by.iust tabling

proof of your first inventing it and the authorities would annul the previotts patent and would

grant you the patent.

Some critics say that interference proceedings were very protracted and exorbitantly

costly but the counter argument is that whatever the case may be; it was fairer in a way that at

68. Pakistan Patent Ordinance 2000, sec.8.
6s .2014 cLD 897.
70 Selection inventions are deemed patentable in some countries but found Un-patentable where a strict
novelty requirement is applied i.e. in Germany also see e.g. Grubb, Phillips, (1999), Patents for chemicals
pharmaceuticals and biotechnology. Clarendon Press Oxford, pp. 196-199.



least the researchers and inventors were at ease that their hard rvork rvill evetttually pay off

and rvill not go rvasted. ln this vein. small inventors rvould drop the idea of challenging it

because as is said that it is costly and time taking and that they have neither titne nor

resources to follorv the proceedings. [7r]

Opponenls of this system also rely on the point that interf-erence proceedings rvere

very ferv e.g. since 2007 of all the patenl applications filed. onll' l.lolo rvere ptrt to

interference proceedings. But be it very little in nuntber, still it rvas a big si-uh of relief on the

part of the inventors that their life's rvork rvottld give thenr dividends'

The giant companies and corporations are r-nore to benefit fiorn first to file s,vstem as

they have tlre resources and lnonev to reach up to the patenl olllce before others do. l'hese

corporations utilise their connections and resourcei and exert undtte inlluettce to outsman

their rival companies to get their inventions registered. Tltey can and the,v do manoettvre the

system in their favour rvhile putling the interests of snrall inventors at stake. Big cornpanies

have rvell set invention disclosure procedure. patent s1'ndicate and a ntilitia of aclvocates at

their disposal that rvould invariably surpass a lone inventor. It is not a big deal as the big

cornpanies and corporations not only have more funds but (hey also have greater and better

labs and researchers to carry on the invenlions but the snraller contpanies don't have to rvorry

as rvitlr the lrelp of Patent Lawyers by their sicle. they can also salegtrarci their interestt. [","]

Moreover, first to file system has led to the mad race for tiling the patent as early as

possible because they knorv that even a slight delay rvill result in losing the patent- 'fhis

frenzy of filing the patents causes three major problems. First, the qtrality of the prodttcts has

decreased to a large extent. Means, markets are thronged rvith substandard commodities.

products and gadgets with almost no benefit for the society. Secondly. they also infringe the

right of the inventor to bag the fruit of ils invention for trvo decades. Slight modification and

improvement make them eligible to file application for another and the spree of filing patent

for petty improvements is on the increase rvith every passing day. Thirdly, half cooked

patents are filed with hardly anything new in it. 'Ihe beauty of the previous system was that

71. Patent reforms: innovation issues, by Wendy H. Schacht, John R. Thomas. CRS tteport for Congress, July 15,

2005. Pp-7.
72. Federal trade Commission (FCT), to promote innovation: the proper balance of competition and patent law

policy, a report by FCT. Oct. 2003.
73. National Research Council (U.S) committee on intellectual property rights in the knowledge-based

economy. A patent system for ZL't century, Stephen A. Merrill Richard C. Levin and Mark B. Myers, editors

2004
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the patent r,vas arvarded to the one rvho invented it first and u,as denied to the one rvho -iusl

def-eated the others in the crazy race of first filing. [6]

Another grave problem rvith FTF systern is that "Silence'' can be ntore lethal than

anl4hing else. Meanirrg thereby. if you have invented sorttetlting and 1'ou aie taking time in

its irnprovement or getting it rnore functional or operational and sontebody else files the

patent- you shall end up losing your invention as sonrebodv else rvor.rld steal the shorv. But

this precarious situation can be hushed arvay if the US Patent Department makes easy the

\\,av to "provisional applications'' rvhich. il'not done properly: rnanv legitimate invetttors'will

lose their right on holding Patent. I-he potenlial drarvback to this provision is that a spree of

provisional applications will flood the US Patent Department. This onslaught of innumerable

applications rvill leave the autlrorities rvith no choice but to srvitch back to flrst to invenl

system tinged u,ith Grace Period. Il's lhe tag of grace period lhat makes this system fairly

rvorkable. [7al

The biggest challenge to America, rvith respect to switching to first to file systeln is

from the constitutionalists rvho allude to Article I clause 8 of US Constitutiolr that

unequivocally binds the Congress to prornote science and technology thus. securing the rights

olthe inventors and authors, though, for limited time. Norv the point is how come Congress

rvill protect their rights when it itself has clogged it by granting it to the flrst filer rather than

firsl inventor, be the first filer a thief of sonrebody else's invention? America has to either

switch back to the previous law or shall have to amend the constitution and about US

constitutiorr rve all knorv that it's not that easy,'. [7s]

With the outgoing law, America could bag more inventions and more inventors were

disclosing their inventions harnessing on the grace period. The reason is that researchers after

having making their inventions public i.e. by public disclosure have ample time to rvork on

their project without any fear of stealtlr. Observations show that until America was stick to

first to invent rule, the numbefs of patent application rvere greater and ever since America

turned FTF nation, number of inventions decreased significantly.

QLrality of the inventions has also decreased to a great deal. First to invent rule would

give sufficient time to the inventors alter disclosure, as is said earlier, in the grace period.

7a. A brave new patent world-first to file becomes law, by Gene Quinn, lP Watchdog, March 16, 2013.
7s. Anticipating first to file: what to db to prepare for the United States Patent System's challenge to first to
file, by Morrison & Foerster LLP- Otis Littlefield. Lexolbgy. Jan.23,2073.



Extra leverage in that iule rvas that inventor lvas not to disclose the full prototype of tlre

inventiorr just theoretical idea rvas considered sufficient to make the prior application. So,

researchers rvould rvork hard for fLrll one vear to reduce it into practice free from any scary

thoughts. This facility is of course not available in FTF larv. [761

Inventors would discuss their unique and newly conceived ideas with other colleagues

or friends scientists arrd rvould get tiuitful ideasio improve upon it. once they had disclosed

it. I-his is quite normal and natural as the collaboration. cooperation and alliance is the

essence of'technological development and progress. We all.know that positive crilicism and

clash of ideas are so irnportant for the imprbvenrerrt of anything. -l-hey"knew that their idea-

even if it is there in their diary is conclusive proof of their orvnership after they had disclosed

it. Under the new s),stem. the one rvho.thinks of any innovative idea does nol share il even

rvith liiends lest it should be stolen. lt has transpired into reducing the quality of the patents.

l")

Proponents of FTF system rely on the argument that this is rnore akin to the rest of the

world i.e. the rationale is to harmonize the patent system rvith 'almost the rest of the world.

This comes vvith heavy price as Anreiica is undoubtedly the leader in introducing the

innovative products in the rvorld. American business will get a severe blow by FTF system as

those who copy their products rvill flood their markets rvith their orryn goods at considerably

Iorv price. So, tlrieves rvill get benefit more than America itself will.

It can be conclusively said that Americas first to invent system rvas much better in all

respects. The framers of the constitution were worthy enouglr to foresee the precarious

position of the smal'l inventors and had the wisdom to proclrre.their rights by setting basic

paranteters in the constitution for the patent laws. This system had served America for well

over two hundred years and rve all bear rvitness to it that it had done superbly good. I reckon

that big Corporations and the lobby of business tycoons are behind this move deliberately to

lend favour to the big business men. [78]

76. First to file vs. first to invent: a bone of.contention in the lnternational harmonisation of U.S Patent laws, by

Sheldon Mak Rose and Anderson. Chap. 3.2, pp- 12-13. Jan. 2008.
77. Competition , innovation and racing for priority at the US Patent and Trademark Office, by Linda R. Cohen

and Jun lshii, Sep.2, 2005. USC research paper no. CO5-13 and 05-22, pp-35-36.
78."Global patent protection: the international patent system and the new Administration, by Brucei L. Lehman,

2003.
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4.3: Ah Ovbfview of Phtent Laws of America: F

Anrerican palent laws regime finds its legitirnacy from the Constitulion. The founders

of the cJnstituiiOri r"i'u *ir" enough to procure the rights of the inventors and gave away

constitutionalcoverto allthe future innovators in the garb of the idea of promolion of science
. io I .' -11 i, r

and lechnoloz-t,. Article I section 8 rnade it rnandatory on the Congress to supporl technologv
i ''"' it i - i- I

b1, givirrg shelter lo the inventors. Constitulion sa1,s. "Congress shull have powu to promota
I : i!,. ,tt

the progresy of science ynll..useful orys_b! secyring on limited times to authors anil.

inventors the exclusive right lo their,respective wrilirtg antl ilist'overies':. ,tr ,. I , -

The author$ of the"conStilutioh h?ve left Stron! reason to believe that,the constitutiott

is'rather distinct as'tci'rvhoever thdactual inventor may be: the Arnericatt adrnirtistration is

duty bound to secure-his right by dint of true letler and spirit of the constitution. ln lhct. it
*. -:. ' yr..:. -

binds the Congress prirnhrily; that it is its obligation to procure the rights of inventor tbr the

sake of promotion of science and technology. t r

. tt . r , f r tll. , .]l!
The first ever patent larv of America rvas incorporated in their s)'stern back in 1790 b1'

i{i'
which basic things such as rules for applying and other preconditions. riglrts ol'the inventors

' 
a r 

t'i '\ .. i

and United States Patents and Trade office rvas established. This larv kept on servin-e the
I I _(! r I \

nation for well over 150 years only when it was revised to cater the needs ol'the modern age.

Then American lnventors Act of 1999 (AIPA) was'integra.ted in the svslern:'

r. 1,, , l;* . r I " r

These patent larvi elaborate the subject matter for which a patent can be acquired and
I l+ r i+ i !

the prerequisites for patentability. These laws also set up the United States Patent and
a +

ii:riL,

Trademark Office to govern the larvs.pertaining to the Patents and make rules lbr the smootlt
, tt

functioning. lt goes without saying-that both patents and competition play indispensible roles
r i.- : r I r

in the promotion of innovation. Competition gives driving force td innovation. lt is norrnally

belii:ved amongst the community of inventors that if we do not invent, someorte else will do
,lrl

it, so why not before them. [7e]

Patent Reforms Acts of 2005:and 2009rwere next in the line of making the US patent

system go'rin tandem with patent systems of tOp trading partners"of America. Moreover, it'

shall also introduce highly-required conviction and firmness in the whole. patent procedure.

7e. Patent tiolls erode the foundation'6f the U.S patent system, by Daniel P. McCurdy. Recommendations for

Reforms. Centre for American Progress. Jan. 12. 2009.
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ln the U.S. FTI svstem. th'ere is a defauh preference for inveitors to seek patents and

disclose inventions rather than to keep inventions as trade secrets. The only prior user right

currently in U.S. patent larv covers business lnethod patents and rvas introduced in the

American Inventor's Protection Act of 1999 due to concerns about this new patent-eligible

subject lratter. Horvever, in advocating a rnove to FITF in the Patent Reforrn Act of 2005,

Professor Mark Larnely noted: "J'he sectibn onlv rvorks if the bill continues to include the

provisions requiring publication of all patent applications and expansion of prior user rights.

lf these provisirns ore ,lot included. C'ongress should oppose lhe mttve lo.fir.st int)entot' to

/ite." 1'he House patent refornr bill. Fl.R. 1908 provides neither of these l'eatures and neit'her

Senate bill. S. I 145 or S. 3600, nreaninglirlly expands prior user rights. Another

colnr-nentator. litigator, and inlerl-erence practice expert Charles Gholz. is in favour of U.S.

adoption of FITF in excharrge lbr Europe and Japan improving their handling of FITF related

interfbrence issues. Again, neither the House nor Senate bill contains a provision tying FITF

to Europe and Japan's accommodation of these concerns. Consequently, a U.S. move to FITF

rvithout prior user rights ancl rvithout addressing FITF interference issues rvill not bring true

hannonization tvith other patent systems on these irnportant issues. Moreover. moving to

FITF rvithout fully anal-vzing the pros and cons ol whether the U.S. should adopt prior user

rights seems premature and ill-advised. These are just trvo of several reasons for using

caution when rnoving forrvard rvith FITF at this time. [8r]

4.3.3 : Publish ing Potent Applicatiort :

Before 2000, US patent applications were not liable to be published but after the

passage of The Act of 2005 pre grant publication of the application l8 months after filing, is

made permissible provided that the applicant certifies that he has not applied for the same

Patent anywhere in the rvorld.

4.3.4: Pre Issuonce Protust:

Almost all the countries acknowledge objections only after the grant of a Patent, some

countries like, Australia and New Zeeland have opted for otherrvise i.e. they permit it prior to

the Issuance of Patent. But in America, that is the only available option for the third party to

81. Barkley Technology Law Journal, by Margo A. Bagley, vol.23, lssue 3, article 3, Pp, 1048-50. Summer, 2008.



raise their hue and cry if they think that there is anything wrong rvith the application. Since.

they can have remedy only through the courts: they can resort to protest to buy time for

contpetitors. American law now recognizes this right of the third parlies that they can lodge

protest. [82]

4.3.5: Domoges foi Cutpable Infringemenl or Tronsgression of Palents:

ln the latest revision and modificalion of the wilful incursion of the Patent larvs.

America has rnade its tarv rnore robust rvltere absolute damages are available to the grieved

panr,. Parties oulsrnart these.or one can say. bvpass these laws by avoiding knowing about

the latest patents. so that. they may claim that the violation was not deliberate.

4.3.6: Law of Discriminatory Treotite,rt:

Parties are pennitled to raise,lhe objection under the pretext that proper rules and

regulations were not followed while granting the patent and that they have not been treated

fairly. Arnerican laws are on the move to make these laws more cogeut to make the parties

respective positiolts clear.

4.3.7: Designotlee is olso permitted to Apply for tlte Potenl:

In America, any person who has the authority can get the patent of inventor as a

proxy. as is already followed by most countries in world that peisorr designated can also

apply fbr the patent. All he needs is an authority letter by the inventor or a company on

whose behalf he acts and his legal position will be like an agent and is responsible for his acts

in that capacity. Principle of indemnity also applies if he incurs some loss to the inventor.

4.3.8: Rules for Gronting Injunctions:

Injunctions are awarded but not so frequently as the plaintiff has to fulfil certain

conditions for that i.e. they have incurred genuine loss due to a specific patent and that they

have no other remedy available in any patent law and that considerable hardship is there if

they choose any other option and most importantly, the public interest will not be at stake in

case they are arvarded injunctions. Information technology inventors tend to avoid injunctions

as one injunction halts their multi thronged production.

82. Compulsory Purchase? lt is more like legalized theft, by Colette Douglas Home ( Columnist), heraldscotland

23 Aprll, 2073. Para 3,4.
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4.3.9: Trade Secrets con be potented:

Trade secrets were not perrnissible to be patented earlier than 2013 but after the

passage of nerv larv. applications are entertained rvlrere patent offices have given this leverage

to the inventors that lhey may hide sorne of the strategic inlbrmation or rnethodologies rvith

the purpose of avoiding thefi. Meaning therebi,. thev do not have to disclose all the

informatiorr regarding their invention rather. thel'can have this inlbnnation patented in their

name.

4.3. 1 0: Re-pate nting of I nvenlio,ts:

l-ikervise- previous irrventiorrs can be re-palentecl providecl solne nrarked ilnprovelnertt

hdrs been incorporated in it. This allorvs improvements on the previous one and tlre inventor

goes happy by lraving that patented too.

4.3.11: Prior Arl Provision:

To lrave your patent registered- one has to prove that rvlrat lras been mentioned in lhe

application is the prior art. If some innovation is nol established as a prior art. patent shall not

be grantecl on that. [83]

Americon Switclted to First to File From First to Invent in 201I:

In 201 l. the Leahy-Smith Arnerica lnvents Act (AlA) enacted the most signilicant

clrange to tlre U.S. patent system since 1952. Afler decades of debate in the U.S. comparing

and contrasting the pros and corrs of "first-to-invent" versus "first-lo-fi1e" systelrs, the AIA

switched the U.S. patent system from "first to invent" to "first inventor to fiIe". The U.S. had

beEn the last remaining country still using a first-to-invent system. The AIA refonns

eliminate interference proceedings and develop post-grant opposition. Its central provisions

went into effect March _16,2013 for patent applications filed that day or afterwards.

83. The lP Commission Report, on the theft of American lntellectual Property 2013, by National Bureau of Asian

Resea rch.
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4.4: First to File than First to Invent is Hampering
Innovation:

To get arvav rvith First lo invent larv is reall.v not needed. First to file (F'tF) systern is

not going to give Anrerica any benefit rvhatsoever. David L. Sirnon rvrites that FTF law rvill

grant patent rights to more clever and perceptive filer and not to the rather astute inventor

rvhich is cerlainly not perrnissible. [ 5] FTF syslem is not a nragic potion thal will relieve

America o1'all its Patent related problems. A syslem u,hich is clearly infdrior lo Atrterica's

First lo lnvent larv does not qualit'v to be adopted jirst because it is being follorved by

rnajority of the rvorld. 184]. First to lnvent s,vstenl h.as so far triggered extraordinary

development. The rnajor incenlive under first lo ilrvent s.vstenl was the good amount of profit

rvithout involving others irr tlre share. Professor Conley remarks that Arnerican Patent systen.l

has alrvavs been rernarkabl-v dil}'erent with respect to its rvorking errviionrnent.[6] This

system has alrvays been unique in the developed states be they capitalists, democratic or

communists: [85]

Even supporters of FTF systbrn admit the fact that American law is tremendously

Lrselirl. Association of Arnerican bar reiterated. 'it looks very nruch possible that those

f'eatures rvhich make our system different fronr others are the reason of outstanding grorvth

rate of our coutrtry'. Prol-essor Core clairns that as compared to FTF natior.ts, the numberof

patent applications filed in America is way too rnuch because the prime object of first to

invent system is the prolection of rights of inventors and to grant them exclusive right for

their innovation. [ 8], [*u]

Afier the industrial revolution, the world modernized itself, courtesy, all pronged

inventions. Patent larvs rvere alrvtys there to protect the rights of inventors and to facilitate

the process. Those rvho are up tbr cheating always manage to firrd the lacunas in the legal

provisions. Such a legal provision is "First to File" system which is now part of Americalt

Patent laws and is the part of all round efforts to bring American larvs in line rvith the rest of

the rvorld. Irrespective of some of the positive changes, this law has, to a great deal, clogged

84. David L. Simon, the first to file provisions of Patent reforms Act 2005 violates Constitution's lntellectual.
Property clause (2005) i.e. Article 1, section 8.
8s. Prof. Conley, supra note 1L, a|782.
85 . Brad Pederson and Vadim Braginsky, 'the rush to first to file patent system; is a Globallyitanda"rdized
patent reward system really beneficial to patent quality and Administrative efficiency. Vol. 7, lssue 2, Article
12,2006, p9- 757-775.



the development of patent larvs regime. lz\ln The excerpt of the law by rvitch America

srvitched 1o first to file frorn first to invent is as under for consideration.

United States Patent and Trade Office (USPTO) gave the prdcis of the nrodification

incorporated in the patent system,

(l.) L't.,tn'crt tht l-i ,\. pL"rtttl!.t.t'stcnt lront tt "./ir,st !r.t irn't:rrl".\'tr"\1c'rrr ltt tt "/ii'.st irtt'ttttrtt'

(1i -lr.aot t:ottrtrtonl.l, oy'n(:i ot' .f oittl t'a.rtut'clt ogt'ee tilant !)tttat'tl..s tirttl prtlt'rtl Ltl)l{iL'itli()ti

l..rrthlit'tttlott.s rrs Aeil{ lr.t; tht sitn<: itn'rulit't: cttlilr lbr purpostt,\ ol -li Li,\.1-'. lU), tt.r tr r'rli rr.-'

,li ti,!.(.'. l0-1.'l'lrest: cltrttrges itt sr:t'tion -j ttl lha Antct'it'un lrtre:rtt,t /tt (AI.l) tttc't'l/attit't'i'tt

t\/t.tt'<;h 16. 2013. fis11 i1p1tl1'onit: t() ctrrtttitt LtltJ)liLi(tti()n.t./ilarl ittt ttt'ttlict'llort'iti6. -?ri -1. l'tl

American patent law netrvork is shattered and the prime reason is that in todav's

u,orlcl every single item is tendered for registratiott as a patent. Hefty amount o1'fee is being

charged and prolific patent filing spree is submerging the patent houses. These patent holders

are capitalizing on the larvs and are challenging the genuine inventors in the federal courts of

larv. This is so discorrraging and denroralizing for the real inventors thus. hampering the rvay

to innovatiolt. Numerous"new companies shun putting up reasonable contest in the rnarket.

The natural sequel of all thiS rubbish is that most of the extremely useful innovations are

stuck in meaningless litigation process and the consumers end up having meagre useful iteltls

in their hands.

The hallmark of the patent laws is to promote innovation and the disbursernent of

knowleclge for the benefit of ihe public at large but ttie reality is direr wlrere instead of the

uplift of the inventors "and innovators, it is the lawyers and the law firms rvho are being

promoted. Some firms keep on sniffing the law suits regarding patents to fish in the troubled

waters because it is their major source of income. Economists lvary abotrt the emerging

]
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87 . David L. Simon, the first to file piovisions of the Patent Reforms Act of 2005 violates constitution's

intellectual property clause (Nov. 2005) available at SSRN.
88 . American invents Act, March 1,6,2073, clause ii.



situalion as lots of handy invention having value are entarrgled in malicious cobrveb oll

larvsuits. [8e]

4.4.1: FTF is Ruthless on Small ond Solo Inventors:

Big chunk of American econornv hinges upon the snrall companies and independenl

inventors. lf they file first, they canntit complete their rvork u'ithin prescribed tinte lhtts, lose

their right. Big companies lravd thb resources to file at the earliest and then cotnplete their

work on inventions rvell in time. Tlrey.can invariablr,file firsl and then complete the pro-iect

in minimunt possible tirne..FTF is dislinctly bihsed in favottr of the mLtltinationals al the cost

of those having lirnited resources. F'l'F blesses the paper rvork only and does not botlter 1o

knorv the aclual invention. [eo]

Midget inventors do not have the resources to keep inventittg and keep filirrg lirst and

carry on research in developing arrd improving on these inventiotts. Undoubtedlv. thev are

out of the loop. Pygmy inventors cannot endure such an inimical environment. Under FTF

system. the danger always lurks that the gigantic cotnpanies rvotrld steal their ideas by dint of

their prorvess, file first and dulv get the patent. Creativity sutl-ers and an inventor is

disheartened by having to deal rvith a system that does nol rvelcorne innovation but confers

business mindedness and the r,vit of exploiting the ingenuity of lone inventors. On tlte olher

hand, Iirst to invent system off'ers levet playing fields fbr all and sundry. [er]

4.4.2: FTF will leutl to Litigotion Spree:

No rnatter how diligently and carefully you prepare the patent applicalion, it most

Iikely, will sLrbject to misleading interpretations and, for every new interpretation, there is a

uelv case filed in the court of larv. That's the reason FTF is prone to titigation. [e2]

The Association of Manufacturing Chemist observed during the Congressional

hearing that FTF system will obligate the filed applications with narrow scope, premature and

prophetic filing. unscientific ,nd ,.,rro,.,nd disclosures by less competent inventors rvhich is

detrimental for.the high profile scientists. Europe is the epitome of this drastic situation dtre

8e . "Patent Reforms: lnnovation lssues" by Wendy H. Schacht, John R. Thomas. CRS Report for Congress froCRS

Web. The Library of Congress, July 15, 2005. Pp-10.
so. Pederson and Braginsky, supra note 123 at:168.

s1. Doug Harvey, 'reinventing the U.S patent system: a disclosure of Patent reform through an Analysis of the

proposed Act of 2005.
s2 . A0togiro Co. ofAm vs. United States 384, 397(ct. C1.1967)
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to FTF system in vogue ihere. Alnerican e.rperts have declared nrany European patents as

inefficient and less informative.

FTF literally provokes inventors to go and file first lest they shoLrld be by passed by

solne tnore agile copycat. This naturally builds up pressure and the result is half baked palent'

applications. Patent applications ought to be very skilfullv drafted cornpacl piece of

inlbrnrative ',vriting. Hertce. quality degradation is but obviotls. ['j]

Tlris bunch of patenl larvs may be as per the needs of the day and rnight be laudable

but their unlvanted fungal threads lrave ensnared tlre tvhole systent. There are uncoLtntable.

exarnples rvlrere so many people and flrms have been granted patents for petty inventions. So

rnuch so ihat. sonre of tlrern have been arvarded rvith the inventiotts -yel to be brotrght into

tarrgible forrn. What happens next is tlrat such patent holders sue the actttal inventors and tlre

originating companies. Such a large nurnber ol rvorthy inventions are jumbled in the

quaglnire of litigations. Solo inventors and infant companies-find themselves ttnable to,

cornpete in such state of affairs. [5, l2]

Innovation also gets harnpered by the fact that the patent lrouses are organised and

firnded by diflerent sources. This also has a marked impacl on tlte rvorking and decision

rnaking of the patents. Larvs are.,no doubt, rnade by the Congress but the way courts of law

interpret them also play a great.deal of role. lt is not just that. the exectrtiorr procedure also

has its orvn implications, like paying the fees and otlrer nrodalities. Many contpanies deent it

appropriate to drop the patent altogether inslead of rvasting titrte and money to no avail. [ea]

Now that the organizational paradigm and the modalities have been modified, the

Congress has changed the basic nature of the substantive law. Companies are more than

happy to have non-genuine ideas rvinning the patents and the patent houses hre over-crowded

with doubtlul applications. The conrpanies rvith best available larvyers can afford the

litigation and can win the battle"for innovation too. Smaller companies and firms cannot

endure the pressure resulting thereby, rnany genuine innovative ideas stay back in the minds

of scientists. [?s]

s3. Jack Zemilicka,.Patent Changes,Pending, Wls. l.J., quoting remarks of attbrney Joseph T. Leone.
sa. lnnovation and its discontents: how our broken patent system is endangering progress and innovation and

what to do about it? By Adam Jaffe and Josh Lerner. 2004, Preston University Press, Chap. 2, pp- 56-77.
es. A brave new patent world-first to file becomes law, by Gene Quinn, lP Watchdog March 16, 2013'



It is also inrportant lo understarrd that the nerv larv carries lots of snares and loopholes.

-['lrose who clo llot understand its seriousness will be flabbergasted to knorv the laxities and

leverages provided in these lau's lbr exploiters and cheaters and this s-ystem has tightened the

noose on the original invenlors. Larv also allorvs re-patenting ol- the inventions which are

alreadl'granted patents. This uillopen up nerv Pandora's Box. Congress has overhatlled rvhat

rras called prior art concept. Nou'applicants can *'in the patent lbr unripe ideas and

inventit'rns. I)iscreet sellin-q olanv devise can never be called a prior art eveu if it took place

long ago. Bul present larv pertnits il and accepts it as the prior art.

Il'solne other person or sotne legal entitl.'rvorking on its o\\'n. separately and

llrclepenclentlv- arrives al the sanre inventiort and then have it published in the lbrrn of arl

article ur rcsearch journal belbre the llrst invention filed. the llrst inventor rvho applies and

llles an application rvill be unable to obtain a patent.

In First to lnvenl Svstem. the trade secrets rvhich rvere kepl secret by the cornpanies

lirr discreet researclr and development and to be put to tlre fore rvhen titne rvill be ripe rvere

rrgt entertainecl lor the grant ol'the patent. After 2013. with the first to file svstem is in vogue.

these trade secrets are ver)' tttttch patentable. ["(']

First to File also makes the rvhole procedure pretty mLrclr knotty that it is at the sante

tirne easv and difl'icult to get a patenl. FTF enlarges the arrav of choices of disclosures which

nright be the prior art. 1-hey hamper you fiorn getting the patent Ior;-oLtr invention. To quote

an example. F1-F system has a moral catclr over all prior art categorv of anything otherrvise.

openlv clisclosecl. Other than that FTF sufficiently constricted the Grace Period which can

shelter an invention fiorn prior art. FTF system just protects an innovator from disclosure

liom or through the inventor. Another noteworthy flaw in FTF is that there is tremendous

arnour1t ol insecgrity rvhether somebody can obtain a patent or not and somebody does at all.

rvhether he can defend it under the latest FTF regime? American courts are always found

interpreting the patent laws. One that causes the greatest degree of uncertainty is the law of

disclosure. The point before the court is that whether the disclostrre is the prior art or it is not

the prior art? The patent larvyers determine with their professional knowledge and expertise

that to what extent that innovation is patentable. Mostly. the lawyers do not know if some

disclosure is the prior art or not. Courts jump into the scene and expound exactly what law

says. This rvhole scenario has not only augmented the level of uncertainty amongst the

t6. -do-
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innovators but has slorved the progress. This is so discouraging for the scientists rvho devole

their rvhole lives to invent sornething and sorneone else reaps tlre fruit of their invetttiolt.

Collateral damage of this is that the evaluation of the patents has become a hard ntlt to crack

for the patent oflices. [e7]

This does not end here. even after the interpretation of the court rvith respect to the

prior.art- next colnes the defence of the American patents. Concerned exalniners rvho

exanrine the patent applications are in deep trouble rvlten thev are unable to evaluate the

extent and level of Public Disclosure.

lnnovative art is nonnally disclosed during some engineering and scierrtific

rvorkshops or Conlbrences. Examiner does trot or to be lnore precise. calrnot ltave lhe

complete inlbrmation about what and,horv much has been disclosed at sttch public galherings.

E,xaminer normally award patent for innovations despite the thct that belbre filing ol'the

patent application, the invention has been made public. As compared to tlre exatrtitters,

companies are more resourceful and they successfully defend the patents or the patent claims

because tltey can find the prior art.

With the new FTF system in opeiation, there is bigger danger that the patents arvarded

rnight be declared invalid. Moreover, they are liable to be challenged rvithin llrst nine months

of its issuance in the After Award Revision Proceedings (AARP) incorporated by l-eahy

Srnith American lnvents Act of 201 l. Anyone can challenge the validation of the patent on

any ground that is made available in litigation in the Federal Court. More so. the iitigation fee

is dripped considerably low which everyone can easily afford. The After Arvard Revierv is

made an effective means of challenging the patents granled. The reason is, the jtrdges rvho

shall administer the Post Award Revision (PAR) cases have no expertise on technical side of

the patents.

Big firms and,corporations backed by funding and resources rvould apply prolifically

for patents under FTF system and will submerge the patent houses. They will try to cater and

encompass all the possible improvements and alterations to make sttre the priority on the

innovative patents. This will lead to the protracted prosecution and this will be arvfully

restrictive for the transfer of technology. Yet again, the interests of the individual invenlors

and the small business corporations will badly damage. Just to quote an example, the pending

e7. A Brave New Patent World-First to file becomes law, by Gene Quinn, lP watchdog, March 16, 2013
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applications were lrnillion in 2006 and they are piling up rvith 7 per cenl increase per annurn.

['*,'o]

Filing a lot rnany applications lbr petty novelties in the original patent rvill resuh in

genuine patent besieged by,intricate rveti'of subsidiary innovatiolrs. The real inventoi is left

rvith no choice but to unrvillingly sign the technology dole out contracts. Other filers rvill also

make it difficult for the first inventor to use and inrprove on his orvn technology.'

Sec. 35 of United States Constitution (U.S.C) sa1,s that if the inventor brings his

invention on public use or sells it to public more lhan one vear belbre filing the application

for patent; he is deemed to lrave lost his right to get the patellt. lJe also loses his right rvhen

he tries to survev the market i.e. horv.potenlially profitable his invention is li'ont rnarket point

of vier.r,or even if he puts it to public tesl rnore than one year earl'ier tlran filirrg applicatiorr

lbr patent.

Inventor's right,to get patent is also considered to have lbrfeited if he falls short in

transpiring his invention into practice within the prescribed tinre. Likervise. atr inventor rvho

shows laxity in applying for the patenl is also denied from granting the patent because it

demands vigilance and agility frorn tlre public. The logic behind this is that the irtventors are

supposed to benetit the public at large and if they are not brought to the public use ai the

earliest, the person claiming invention should not be rervarded.

4.4.3: Detoy in Issuing il Potent:

Antagonisls of FTF system also saythat it causes imlnensedelay in issuingthe patent

because the number of zipplications under FTF has increased many fblds and the patent

offices are sort of submerged rvith applications that it is not easy and possible to process and

scrutiny all the applications rvithin any given time. Here again the big companies are at

advantage who flood the patent houses rvith applications even. for inventions not yet in

existence just to rvin the priority claim. When need be, they drop tlreir applications at some

later time, for example, American patent and Trade olfice takes about trvo years to issue a

patent and at the same time Japan takes normally seven years to grant a patent. Before 2013,

America used to take just two years and rvould issue the patent and the reason was obvious

s8. First to file vs. first to invent: bone of contention in international harmonization of U.S Patent Laws by

Sheldon Mak Rose andAnderson. Jan. 2008, Chap. 3.2, pp -12.
ss . -do-
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i.e. American patent house rvas not blitz rvith applications. Norv that FTF is in vogue. it is

norv taking painfully long tinre for arr inventor to get the patent. Ir00]

4.4.4 Low Quolity Pileht under First to File Syslem:

Discussing the patent quality. Pederson and Braginsky have said that patenl quality is

a broad. nrulti-l'aceted concept ntost olten discussed in abstract ,,vithout any specific colltexl

that would permit quantifiable rneasurement. Il0l] Different facets of patent qtralitrv

encompass validity, being noticeable- its teaching value and efficiency. FTF is perilous for all

of these aspects of patents.

The basis of FTF is to bless the tlrst one 1o file and to penalize the late comer. It's a

sort of fiantic. race lo the patent olllce. [10]] lnventors lrave to hurry because rvithin a brief

tinre they have lo sirbrnit the application. This leaves thein rvith less lirne rvork diligently and

complelely. ln a nutshell. F'l-F supports approxirnate filing of applicatiori on unauthentic

inventions by utopian inventors rather than to real developnrent of useable commercial

innovations. This shall hanrper innovation instead of promoting it.

F_fF' larv fails to provide inbuilt discouragernent mechanism that is there in first to

invent system for example those inventors lvho at some later stage realize that the filed patent

application is no rnore rvorthy of pursuing have already spent huge arnount of money on it.

They are left rvith no choice but to keep follorving their half baked ideas. lt is FTF system

that is the breading ground of the sketcit-r' disclosures.

Applications for patent are supposed to be complete and comprehensible in all

respects for everyone. Giving someone monopoly for 20 years irnplies that he has to share

and reveal all the information for public use. Meaning thereby, absolutely complete

disclosure of the invention is the primary requisite for the patent filing. FTF systern will

promote hasty. inconrplete and half baked applications in the backdrop of winning the crazy

race of first filing. Japan is already facing the problem where people rush to the patent office

to become the first.filer rvithout cornpletely disclosing the invention. All,this will lead to the

diminishing quality of the applications. ln fact, most of the applications are taken back at the

end ofthe day. I I 0]

100.. Competition, innovation and racing for priority as the US Patent and Trademark Office, by Linda R. Cohen

and Jun lshii, USC CLEO Research paper no. CO5-13, 2005, pp-29.
101. The Government vs. General Alexander: who owns in inventions, by Peter J. Torn. Aug. 17,2014,|P
Watchdog, PLi.
102. A.B.A section of Patent, Trademark and copyright 1aw1987, committee report 62.
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Anrerican nelv Iarv of FTF has also phased out the 'lnterference Proceedings. Critics

are unable to hammer out the rationale behind its abrogation. lt was a potenl weapon to

protect the rights of the original invention. ll rvas though, expensive and lengthy procedure

but rrevertheless. very cogent tool to ensure that nobody is going to steal your invention. Bul

r.vith FTF and outage.of lnterference proceedings, inventions are more likely to be stolen and

the inventors will have no choice but to be silent spectators.

Mark Lamely alluded to a ven, irnportant issue and that is the hefty arnount of tax
t

payers is being traslred on exanrinalion and evalualiorr of the patent applications by PTO. [103]

As alreadv is disctrssed in detail that patent applications have increased trentendously attd

that the quality has plummeted significantly, it is not justified to waste that rnuch resources

on tlre examination of the applications. When any application is lodged in PTO. it becomes

the liability of the office to iake it up and take the necessary action. Bruce A. Lehman has

rightly said in this regard that there is a disproportionate effect of duplicative filing on

usPTo. Iro{]

Patent trolls accumulate lot of money by using sold out patents to gamer profits fronr

the nrarketed innovation. For consumers. prices are raised and it hinders innovation

additionally. These practices barely prop up public policy which is the hallmark of patent

system. Governments grant patent with the only'one agenda and that is to make use of it and

put it in the fonn of a'commodity and offer it for sale. Promoting commercialization that

impels economic uplili ought to be as important as motivating innovation. Patent trolls hurt

ingenuity and market cornpetition by undue use of their undue edge in the markets. 'fhey

erect hurclles in the way of new companies thar otherwise would have lowered tlre prices of

the commodities in the open: markets. They in fact, inflate the prices of goods for the

clrstomers for the use of the patents which they buy primarily to generate maximum profit.

It's a happy prologue that courts have already jumped in to tackle this precarious state

of affairs. The Federal Trade Commiss_ion, universities and scholars have conducted studies,

collected the dala to prompt the courts to take action in tlris vain.

103. Mark Lamely, 'my suggestions on patent laws, posted on August 7,201.1. Blog Maverick , Aug.27,2O71,.
104. Competition, innovation and racing for priority at U.S patent andirademark office, by Linda R. Cohen and
Jun lshii, USt CLEO research paper no. CO5-13, 20O5,pp-37.
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4.4.5: FTF Chillenges the Constitution:

Careful and minute studl,of the Constitution,of America and the relevant enactntents

particularly. Patents Act of I 790 reveals that the frhmers of the constitution clearly intended

that only the first and original inventor should be granted palent. An1'larv. be it first to file.

shall directly challenge the Constitution rvhich rvill deflnitely transpire unrest in the rvhole

country. Ir05]

Since, this problem is yet not firlly neutralised. Federal Trade Conrmissiotr (FTC).

Arnerican Congress, PTO and those who tender patent applications and patertt holders shorrld

venture for more reforms lo deal with this frowing threat. Wellbeing of tlre rvhole rvorld

hinges upon taking timely action. Ir06]

Proponents of FTF system argue that by srvitching American larvs in tune rvith Japart

and Europe will of course harmonize the system u,ith the rvorld over. In this vain. some great

authors the likes of Dana Rohrabacher and i'aul.Crilly opine that if harmonization is the only

ob-iective than it is better to make it compatible to Ulysses' Trojan horse. [29. 21)[to']

They say that the pr",Jiom Firsl llrventor to File rvas harmless and any change in them

can make the American system collapse. They go on to sa-y that the trnanirnity amongst tlte

laws is"no doubt good but Arnericans will have to pay in ternrs of diminishing quality of the

patents. .Bringing the American law in tune. rvith others rvithout any tangible benefit is a wild

goose chase. lf uniforrnity is the only purpose"than the rest of the rvorld slrottld lbllorv the

,robust American Model of pateht laws. Ir08]

4.5: Encouraging Innovation or Legalising Theft? :

The scale of stealing the inventions is ranrpant in the rvorld over. The dire

repercussions of this theft are rnanifolds. Top loss is for those rvhose hard rvork is being

stolen i.e. the inventors and those who have bought the licenses to sell that product and the

services attached to them and last but not the least, the ,number of jobs that spur from these

inventions are also curtailed. Another bad effect is that the motivation and the dividend that

derive frorn it does not reach the inventors, thus demoralize them. Innovation clogs and

10s. Thomas M. Marshal, new interference rules-boon or bust, March 8, 197, 5 PAT. L. ANN. 79,1.06-07
106. Compulsory Purchase? it is more like Legalized Theft by Colette Douglas Home (columnist), heraldscotland,

23 April, 2013.
r07. 'The case for a strong patent system' by Dana Rohrabacker and Paul Crilly, vol. 8, no.2, spring.1995.
108 . The case for a strong patent system, by Dana Rohrabacker and Paul Crilly, vol. 8 no. 2 spring 1995.
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industrial productiorr diminishes rvhich otherrvise- rvorild have srvelled the world economy.

Unless the tap is closed there is unprecedented risk of choking innovatiorr, According to the

lntellectrihl Property Comrnissiorr Report (lPC). the loss to the American economy incurred is

more than $310 billion per year. Cornrnander of the United States Cyber Conrmand and

Direclor of National Security Agency (NSA), Ceneral Keith Alexander said about the

perennial theli of innovation, "the grealest,transfer of rvealth in the histor']''". [31]l0e lt also

has drastic eflects on research. development and investrnent arrd curtails economic growth.

The rnotivation to invent nerv things propels grorvth and causes dEvelopment as a by proclucl

and belter tlre lile style of people at large. Stealing of intellectual propert-r," relating articles has

d iscouragin g eflbct on innovation.

Iror intellectual property that is being unlarvfully taken arva1,. is like subsid,v to tlre

foreign inl)'ingers rvithout any developmentalcharges or license l'ees. lrrdia- RLrssia and China

are the rnain plavers where industries are thriving on ,the stolen technolosies. Pending cases

in the courts of these states bear rvitness to this allegation. lndustrial policies- legal structures

and prejr.rdiced patent larvs, rvith so many lacunas in them, also instigate theft on intellectLral

properl ies.

lntellectual property theft is a grave matter that needs prolnpt action. Secrets o

invention can discreetly be taken away e.g. an unauthorized person accesses the company's

computer or any worker negligently shares the invention secrets. American Inventions Act's

(AIA) provision of first inventor to file requires the PTO to encourage the inventors to take

proper care of their inventions lest they should be stolen. In llrst to file system sans

Interference Proceedings, no other optimum remedy'is available to the actual first inventor in

case someone else steals the invention and he applies fir"st for patent.-Proper protection of the

invention can diminish the chances of two independent inventors inventing something at the

same time and rule out the thieves to manufacture the stolen invention and apply for the

patent.

Apparently, it is quite possible that a cheater applies for the stolen invention and

being the first filer, also gets successful in winning the patent but under.American Invents

Act (AlA) arrd first inventor to file system, a new mechanisrn is provided called Derivative

Proceedings by which the authorities set their mistake right and determine the actualorvnerof

10s. The Government vs. General Alexander; who owns his lnvention by Peter J. Torn. Aug. 17,2074, lP

Watchdog, PLi.



the invention. l-he derivative procedure entertains the real inventor to file petition in USPTO

but the onus is on him to come up u,ith proof that his invention rvas malevolently taken away

from hirn or stolen under this or that circumstances.

ln realin'. it is very difficult for the real inventor to lodge an appeal and put forth

irrefutable evidence to determine that his invention rvas stolen. The catch is. and that is in fact

harnpering innovation too. thal USPTO has set such a difficult process and criteria to meel for

the invenlors that can hardll' be met. Tlre string attached to it is that USPTO gives very little

time rvithin rvhich the application has to be filed. J'hat tinre period is one year during which

an itrventor has to launch a petition after the application is filed for palent by an alleged thief.

The second tier of remed-v is the Federal Courl rvho sets even higher criteria to meet and to

detennine or rule oul lhe thefi case of an invenlor. [1101

The patenl lawyers are also asking their clients, in the back drop of AlA, to have a

close check on their inventions and protect them from being slolen arvay. particularly from

the potenlial competitors. 'fhese larvvers are also helping the inventors to device a fool proof

procedure for the subnrissions and tabling the prior art.

Whal more the patent practitioners can do is that they can further motivate their client

companies to make robust policies and reliable command and control system to minimise the

risk factor. This also includes the scrutinv of the employees- keeping the system and

mechatrism of the company updated. checking fbr more avenues and keeping an eye on the

deserting workers.

Under FTF rule, stealing inventions is a growing menace. Drastic steps are needed to

take to curb and discourage this immoral act of heisting someone else's hard work.

According to the data collected by US International Trade Commission (USITC). America is

losing $23.8 billion per year due to the thefl in intellectual property and that too within

America and the loss worldwide is anybody's imaginations. Since, America has theft issues

both from within and from without that's rvhy demand to introduce reforms in the patent laws

is escalating. Irll]

110 . The lP commission report on the theft of American lntellectual Property 2013, by National Bureau of Asian
Research. Chap. 5, pp- 39-46.
111 .lP Commission report by National Bureau of Asian Research,2013, chapter.5, pp-39-46.
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4.6: Patent Laws Reforms Needed to Shelve this
Problem:

Relorms in the patent system worldrvide are the exigencv of the time where rights are

being curbed. innovations are being hampered products are stolen and copied: monopolies are

created and are tightening the noose on small manufacturers and what nol? Following are a

lerv areas rvhere dearth of remedies is badly pinching.

4.6.1: Available Remedies does not Fulfil the Need:

r. The present dav remedies are very slow viz-a-viz the prolilic production and the huge

arltount of prolits that these companies are deriving oul of intelleclual propertl, theft.

D. There is scarcity of institutions, infrastructure and professional judges rvho could cater the

needs ola spree ofsuch cases

c'. Amongst the leaders in intellectual property theft, China being at the top of the list, is rrot

taking satisfactory measures to discourage tlrese elements.

r/. Bilateral. multilaleral, regional and international agreements, even under the auspices of
World Trade Organisation (WTO)rrr is also not proving fruitful. States with thumping r

economies maltoeuvre the laws as either to bypass it or hoodwink it.

e. US has taken steps in the right direction where a bill is pending in Congress based on

enhanced cooperation and coordination betrveen the governnrent and the private sector to

tighten the noose on the Intellectual Property (lP) rheft. Moreover, America is also up for

making it a top priority in policy making but still a lot more room is vacant to take more

drastic steps.

4.6.2: The Reforms that are Needed:

Despite the fact that American Patent System has been a success story and America

thtts far, is leading the world in inventions, the reforms have always been on the cards. Key

areas on which the reforms are vehemently asked for are: after grant challenge, continuation

r12. World Trade Organization, a wing of UNO to regulate the world trade relating activities.

65



of the applicatiorr. re-tixing and detentining the prior art. requirement of the best rnode and

above all first to file systerr. ["3]

There are certain lnore areas rvhere reforms are badly needed i.e.

i. Since. it is the matter of national security and the rvellbeing of the American people: the

direct irrvolvernent of President through his principal advisor is needed, leading to full

pafi icipation ol the governlnent.

ii. Secretary of cornmerce is the right person equipped rvith resource if he is empor,vered to

nrake regulations and recorrrrnend larvs, lhings can rapidlv be controlled.

iii. lnternalional Trade Comrnission's (lTC) process to conllscate the commodities

tnanttfaclured out of stolen technologl, is to be overhauled because as of norv, it cannot

control the goods enterin-e inside the American markets. Markets in Anrerica, India and

Pakistan and in majority of the countries rvho offer lucrative markets aie flooded with non

genuirte corlnrodities. China is leading the rvorld in dumping the markets with copied goods.

iv. Quality- transparency and dependability of the American patents is to be increased. It is

the responsibility of USPTO lhat it takes such measures rvhich make the patents more reliable

and of enhanced quality.

v. PTO should accelerate and speed up the process for pending applications. lt takes painfully

long time to get the patenl after filing. It is unclerstandable that PTO is overwlrelmed rvith

applications and dLre to lack of rvork force'and meagre resources, it takes long but still there

are lvays by which this process can be nrade fast-tracked.

vi. Make fast track public disclosures with respect to the innovative advances, is the need of

the hour. It is. brrt the requirement of the time as companies and people are working day and

night on research and development and in inventing new things and they are also having a

close vigil on what is happening in'the market. Any delay in public disclosure can lead to

forfeiture of the invention.

vii. Litigation expenses are exorbitantly high which should be dropped down. This is more

important for srnall inventors rvho cannot match with big corporations in terms of resources

and rvaging legal battles. Most of the time, they have to bite the dust when they see their

113 . David L. Simon, first to file provisions of Patent Reforms Act 2005 violates the Constitution's lntellectual
Property Clause. Nov. 2005, Social Science Research Network.
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inventiorr being stolen right in front of their eyes and they are helpless. cr.lnsy lhe imrnensely

costly litigation process.Ir r4]

viii. The patent Iaws of America should be drawn in line with the rest of the rvorld i.e. they

should be rnade compatible rvith the rest of the rvorld and rvith the leading trade partners, in

particular. But it did not imply that the main provision of first to invent rvas to be changed.

All is suggested here is that other disparities ought to be rernoved to promote rapid economic

gro\vth u'hich by far. has clogged the American economy. Irr5]

ix. To nrake llre larvs updated to rvithstand onslaught of cutting edge technology. lt is

observed that good legislation promotes science and technologl,. Larvs rnake the ground and

offer level playing tleld to the inventors by ensuring their rights and provide thern better

competitive environmerrt to rvork and enjoy the fruit of their hard rvork.
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First to File Rule in India and

Pakistan and its Implications:

5.1: Brief Introduction of Indian Patent Laws:

lndia set off its journey to patent larvs rvith its first ever patent law rvhen lndian Patent

Act, l9l I was first time introduced by the then Rulers of India i.e. Creat Brittan. l-his law

rvas revisited, overhauled and rvas re-enacted in 1960 as Indian Patent Act. 1960 by Indian

Goverlrment making it first lndigenous Indian Patent Act. Then the Act of 1970 rvas

prornutgated with some changes covering all the aspects of modern day requirernents. lt is a

comprelrensive document having XX lll Chaf ters arrd I 63 Sections. This too rvas amended in

2005, because when you are up against an age of incredible innovation in technology and

every other field, nothing rernains sufficient. lt corttains rvide range of amendntents rnaking it

a well over 78 Sections document. Tlris larv, other than other amendmenls, expanded the

product patent to every field of technology that includes eatables, pharmaceuticals. chemicals

and microscopic organisms. The provisions regarding pre and post grant challenge have been

added to the new law. Any invention pertaining to a product or for that matter. a process

which is innovative and can be applied on industry can also be applied for a patent in India

now. But inventions mentioned in Section 3 & 4 of the Patent Act of 1910 are not patentable.

[il6]

116. Vijay Pal Dalmia, 'patent laws in lndia-everything you musf know' article, Vaish Associates Advocate,

Rainmaker, March 11, 2011.



5.2: Firs to File Law in India and how it is working:

It is taken for gran(ed about the Indian Patenl larv that rvhosoever llles an application

to oblain a patent first is larvfully eligible lbr the patent. lnteresting thing is. irt Indiarr palent

system there is no explicit provision for llrsl to file syst_em neither tlte larv lays down

unequivocally first to invent system. lt is section 6 o1' the lndian Patent Act of 1970 from

rvhich deductions can be have for interpretation in lhvourof both FTF and firsl inventot.["']

The law requires the patent to be arvarded llrst to the original inventor- but it is

obvious that tlre orre rvho shall apply'I'irst u,ill be entitled lcl the patenl. Larv does not lhvottr

those rvho are oblivious of their rights or are slotlrful in getting under the protection ol'larv.

Despite the fact that vou are the lrrst and genuine inventor but you are keeping il secret. evett

as a trade secret. in the mean tirne if someone else llles application lor the identical patent,

larv rvill favour the llrst filer and the lazy sloth rvill have'to bite the dLrst. The lamous case of

Tereson Dupuy's Fuzibunz cloth diapers ["*] can be the best example to quote here rvhere

Tereson invented rvashable diapers and started selling them in the market rvithout having it

patented. Subsequently. a Chinese company also prepared the diaper but rvith some

improvement on it and applied lbr the patent rvhich rvas duly granled as they rvere the first

fller. Later on, when Tereson challenged it in the court of larv: she rvas refused on the

grounds that wlry she had not applied for the patent at the earliest belbre making it public.

So, despite the fact that there is no distinct provision in Indian patent Law about FTF but

virtually and practically it is FTF systern that is in vogue in lndia.

Patent attorneys like Jai Sai Deepak and Vijay Pal Dalrnia are of the vierv that lhe

Acts of 1960 and (1970) clearly state that only the'true'and 'first' invenlor has the right of

patent. Section 6(l) (a) distinctly clarifies that any person who clainrs to be the first and true

inventor has the exclusive right to patent.'l-hey go on to explain as is stated in Section 25(l)

(2)(a) that what amounts to rvrongful obtaining of the patent and if somebody else attains by

mischievous means, ian be revoked by the power given to the courts under Section 64 (l) (c)

of lndian patent Act 1970. [ ]["']

r17. Patlit: the patent litigation weblog, 'does lndia follow first to file rule or first to invent rule?' March 19,
201,4, at http://patlit. blogspot.com/2 O1,4l03/does-india-follow-f irst-to-file-or.html.
r18. lndian Patent Act of 1970, Sec. 5.
11e. J. Sai Deepak, 'patent filing: does lndia really follow a first to file rule? Rainmaker. March g,2Ol4.
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So. one group of experts do not admit that

lndia. But it goes rvithoul saving that lndian patent

file systenr. Ir20]

there is first to file system operating in

is structured on the foundation of first to

5.3: Introduction of Pakistan's Patent Laws:

All the countries have developed their own Patent svstem founded on first to use and

Ilrst to Iile principles deperrding upon the rvay their system developed as perthe needs of the

prevailing econornic norms. We see that there is increasing tendency in most of the states to

complemenl tlre flames of one svstem bv replacing them rvith the laudable larvs of the otlrer

system. Korea, for example is srvitclring to 'first to use rule''frotn l'irst to file one. Pakistan is

also amongst those countries rvhere this debate is'gaining motnentunt lhat u'herever problem

erupts. the patent houses can reson to first to use rule to deterrnine the first and gentrine

innovator. Ir2r]

The nature of Pakistan patent lalvs is territorial i.e. thel caunot be enforced in any

other country,'. In the same vein. the patents obtained outside Pakistan do not get legal

protection here in Pakistan. Phkistan is yet to render its consent to the Patent Cooperation

Treaty (PCT) that being the reason that patents filed under the auspices of PCT rernain

outside the loop of Pakistan Patents. Ir22]

Pakistan relied on the Patent and Design Act of lgll rvhich was from the British

governrnenl for the united India. Immediately afler appearing on the map of the rvorld,

Pakistarr set up its Patent House in 1948 which is presently parl of lntellectual Property

Office (lPO), under the supervision of Cabinet Division. As far as, its own Patent Law

System, Pakistan promulgated its full version of Patent laws in the form of Patent Ordinance

2000 rvith XXll chapters and 108 Sections. This was the first indigenous law which

supplanted lgll Act. It was a substantive law defining the rights of the inventors and

responsibilities of the Controller. Later on, it was amended as per the requirements of the

time in 2002. Thereafler, Patent Rules 2003 comprising of 64 Rules, as the procedural law,

were incorporated to regulate the larvs dealing with patent filing. design of patent, and the

120 . lndian Patent Act 1960, sec. 6, 25 & 64
121. Seema S. Mansoor, farzana Rustom and Yawar lrfan Khan,'first to file and first to use'elements in each

recognised groups of APAA. 2013, APAA Trademark Committee SpecialTopic Report- Pakistan
122. IPR Toolkit-Pakistan Patents, lntroduction to Patents, pp-6.



registration of innovative Patents in Pakistan. 1r2r1 The Pakistan patent larv regime ls

currentll,governed by Pakistan Patent Ordinance of 2000 (Amended) and Patent Rtrles 2003'

patents in pakistan are granted when anl' innovative product is made- irnported.

ofl'ered for sale or is already being sold and the product is under use. Palent is also granted

for a process which is under meaningful and reasonable legal use. Il]{1

5.4: Working of First to File Law of Pakistan:

5.4.1: who can Apply for the Patents, sec.l I Pakistan

Patent Ordinance 2000:

Words used in section ll are'first and true inventor'rvhich signifv that onll'that

inventor can apply and rvin the patent rvho has invented it for the flrst titne ever and the

invention lalls rvithin the parameters of Novelty as explained ttnder section 8 of the

ordinance. His assignee or successor or any interested person can also apply the patent. Other

then these. the legal representatives can also apply il'appointed by the inventor.

'True ond First Invenlor': This leaves us rvith no doubt that the law distinctll'alludes to

the First to lnvent principle of patent laws in Pakistan. Only that inventor in legally eligible:

wtro has actually invented it first time. What is happening in reality is fhr liom rvhat law says-

Controllers oblige those who reach out to the patent office first. Meaning thereby, practically

it is first to file rule in vogue in Pakistan too.

When these patents are challenged in the court of law. the controller looks biased in

favour of the first filer just to avoid the painful inquiry to determine the true and first

inventor. Controllers ask the parties to bring forth evidences of their early conceplion of the

idea. This is true that the one who alleges something must subscribe rvith evidence but we see

in normal cases that law enforcements agencies conduct impartial and independent inquires

and collect evidences and help the courts to decide the cases accordingly. In tlre salne vein.

123. Registration of Patents in Pakistan', by Barrister Tehseen and Associates. July 2015. At 3.00p.m.

http://www.ta hseenbutt.com/a bout. html
124. -do-
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the controller has more resources dnd expertise to rnake an inquirv to delermine as to who the

firsl and true inventor is? The poinl to rnake here is that rvhen the controller leaves it onto

parties to come up rvith irrefutable evidence. it beconres a touch difllcult for the small

inventor to produce conclusive proof against a strong party.

What should be done here is- as was happening in erstrvhile system of FTI itt Anterica

thal lhe patent house lvould conduct inquirv called interl'erence proceedirtgs and rvould

authentically deternrine the first and true invenlor. In Pakisran too, controllers shoulcl holclthe

inquiry themselves. collect evidences from lhe parties and then'decide independentl-v.

'Assignee or Sltccessor in Inlerest': Anv person rvhorn the inventor appoinls as his

agenl can also apply for the palent. For that rnatler. they rvill have a contract ol agencl,

betrveen them and the inventor (as principle) is responsible lbr- all his deeds in the like

manner. Legal status of the assignee for the purpose of this provision u,ill be Special Agent

and the Principal (inventor) shall be liable to indemnilv any loss incurred by the assignee

during the proceedings of patent filing.

l-lis successors in interest can also apply for the patent. Legal heirs and the partners in

business are included in this list. Heirs can apply rvithout an1, legal hitch but for the partners

prior agreement of succession is necessary to produce.

5.4.2: Opposition in granting Patents:

Section 23 of Pakistan Patent Ordinance,2000 and Section 25 of Indian Act of 1970

deal with opposition in granting the patent. According to this seclion. rvithin four months of

filing of an application when it is published in the OtficialGazette of Pakistan but before the

granting of patent, any person can tender an application to the Controller and challenge that

rvhy this patent should nol be granted? The grounds on which any elfected person or be it any

one can raise objection are as under;

A) Thar the contesting patent carries the material, whole or sorne part of it has been takerr

from the person challenging it.

B)Thal this particular invention is not rvorthy of granting patent as per the parameters set by

this very Ordinance.

74



F---

C) That the inverrtion is unclear and fails to reveal the nrechanism by rvhich it can be

operated but as lar this invelttion is concerned. even an e\pen cannot operate this invention.

D)That lhe patent is limited in scope and clainrs to surpass rvay beyond the disclosures made

irr the specifications when it rvas llled. i

E)That the full specifications encolnpass the claims rvhich were not originally clairned in the

provisional claims or this inventiorr is similar lo the one claimed by the opponent or if the

patent is granted, it rvill have the date rvhich lie in belrveen the application and the granting of

patent date of the opponent. the opponent can challertge the patent.

The Controller shall send notices to all the concerned parties and shall decide tlte case

alier listeniltg to both the parties and granting them.arnple tinre and opportunity to defend

their assertions.

5.4.3: Date of Priority in case the Invention is obtained by

other Ferson:

ln case an application is lodged to get the patent but subsequently, another applicant

also files an application containing specifications as are asserted in the first one. If that's the

situation tlren the Controller can refuse to grant the patent u/sec. 23(l) (a). After the lapse of

one year of the issuance ol- the patent. any person who thinks that he has some stakes in it.

rvithin the period of one year subsequent to the grant of patent, can lodge ,n app"ai to the

Controller, imploring him to revoke the patent. The Controller shall convene a hearing and

will give adequate opportunities to the parties to defend their case. Thereafter, he might

decide to turn down the appeal, to amend the patent or to revoke the patent altogether. If the

patent is already granted bul challenged.later on, High Court u/sec. 46, Controller under sec.

47, Federal Government under sec. 48 and if the patent is voluntarily surrendered by the

holder then again Controller can revoke it under sec. 49 if it gives its verdict saying that the

patent is either mischievous for the State or is biased against the general public. Federal

Government can also revoke it on the grounds that facts have been concealed or

misrepresentation is evident in attaining the patent. The specifications claimed in the second

application can also be amended. if possible, excluding the overlapping specifications on the

finding and recommendations by the Controller. The Controller can"direct that the first



application being filed llrst has the prioritl'date unless or until challenged and overridden b.n-

the subsequent application. [']t]

5.4.4: Patent Granted to More than one Person:

It is rvithin the scope of the powers of tlre Controller that in case. two or more

applicarions are llled regarding the same inventiolts and afler thorotrgh investigation bl the

Controllel he decides that thel' are genuine and original invenlors then according to the sec.

j4 of Patent Ordinancc'2000. he can grant patent to rnore than one applicant. ln this sittration-

each of the patent holders shall have equal rights unless they conch.rde solne other agreetrlent.

One ol'the patenl holclers cann()t sell or issue license to a third party oll his orvn. rvithoLrt lhe

pennissiol ol-the otherco-holders of the patent. ll'anyone of them sells his proprietarv rights

to solneole else then the bu1,er will put his l'eet in the first one or shallsirnply replace hirn-

5.4.5: Remedies for Infringement:

The patent holder can resort to civil litigation against the encroacher. The paienl

holder lnay commence a civil suit against the infiinger rvho infiinges upon the patent during

the exclusive time period right of the holder by selling, making or using sans license or bv

colnterf-eiting or irnitating. The first competent court is District Couil bttt in case. the otlter

party has also lodged coultter claim to revoke the patent, the High Cotrrt rvill take over both

the cases and will clecide accordingly. The remedy could be an accounting or initrnction or

darnages.

ln a cited case of Glaxo Group l-.td and Others V. Evron (Private) Ltd and Others. The

High Courl of Karachi (division bench) conceded to the appeal of Glaxo Croup and ordered

lnterim Injunction against the Defendant Evron. The appellant claimed that the defendants

are rnanufacturing the product outside Pakistan and importing it here. Evron rvas found

importing a drug with the brand name 'Malfax' rvhereas the Galaxo's still had a valid patent

to manufacture and sale the same drug with the brand name'Rantidine'in Paksiatn- The

Court held that'lf a person, in making a product overseas uses processes rvhich would be

infringing processes here, those processes being a principal part of the manufacture and then

inrports the article into this country, he is guilty of an infringement. The reason is becatrse. by

lsing those processes overseas and bringing the product here to sell, he deprives the Pakistani

Patentee of the benefit of the invention.' This order of the high court is very important

trt. Joff Wild, 'lndia must face up to patent challenges if it is to realize its potential, iam, Aug. 3t,2007
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considering the value and pou,er of the patents granted in Pakistan. This decision also,makes

it clear that no one call outsrnart the larv by just changing the brand name atrd prodtrcing the

same product outside Pakistani territory and selling it here. Such decisions enhance the

confidence in the patehtees which they repose in the judiciary. Ir26]

The case of Smith Kline Beecham Corporation and olhers Vs. Pharnte Evo Private

Ltd. and Others ['"], it also relevant here to quote. The High Court of Karachi again -eave

relief to the Appellant against the Defendants and granted interinr in-iunctions lbrbidding

Plranra Evo from manufacturing the dnrg rvhose patent is arvardecl to Srnith Kline since-

Srnith Kline lrad a proper registered patent in their name to nranufacture the said drtrg. lt is

interesting to see that lhe Pharma Evo also had the drug registered in the olfice of the

Director General Health rvhich is an offlce of the Government of Pakistan. This order of the

honourable court is based on the fact the patents granted inside Pakistan are territorial in

nature and have efficacy throughout Pakistani Territorv

5.5: Enforceability Made Possible:

Whenever innovation survey comes to the fore. India's ranking tLrmbles dorvn. Public

and private finrs and ihstitutions of India are not chipping in to elevate innovation ranking.

India lags far behind when it comes to patent filing applications. lndia is not only falling

behind from competitive developing economies rvith respecl to filing.lbr patents but. to a

great deal, is also struggling rvith application backlogs and clearth of resources.

Total applications filed during the year 2012 and 2013 rvere 286,000 brrt the

contribution of tlre local filers was very meagre i.e. just 20 percent of the total. Comparing

India with the rival economies, like China, Brazil or Russia 2.35 million applications rvere

filed out of which India's share rvas scanty 1.8 percent. This percentage is horribly lorv

considering the work being done in India. First to file rule, rvith strings attached to it. is

undoubtedly playing its role in this slow pace of patent filing e.g. backlogs, delay in issuing

the patents. pre and post challenge and theft all are the stumbling blocks that are hantperirrg

the research work, hence, innovation. First to file is straight away the reason why the local

companies are devoid of innovation and faltering to put up a steady pace in tenns of applying

frir new patents. Th'e multinationals rvith lavislr cash in hands and deep rooted tentacles

126 . Glaxo Group Ltd. Vs. Evron Ltd. {1992 cLc 2382 Karachi}

127. Smith Kline Beecham corporation vs. Pharma Evo private Ltd. {2006 CLD 716 (Karachi))
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manage to rvin the race to the patent houses. Markets of lndia and Pakistan are bursting rvith

copied or new Chinese products rvhich are latest, still cheap. leaving bleak chances lbr tlre

local invenlors lo cash in.

Rahul Dev, patent anorney of Te6h Corp Capital opines that internationally patents

are filed to cope rvith the grorving dem,rnd of teclinology but Indian conrpanies are

necessarily service based and are not excelling in nranufhcturing. Il2s] Another lhctor of this

that verv insubstantial amount is speni on Research and Development i.e. just 0.5 percent. an

alanningly scanty an.lount.'fo enhance patent filing lbr technology based products, lnoney

allocatiorr irr R&D is indisperrsible.

Yogesh Pai. Assistant Professor of Larv tiorn Natiorral Larv Universitv said in this

regard that privale sector investment in research is extrerrell, lorv. [12!'1 "lt is but natural

because there are some other priorities and apprehensions lurking in tlre rninds of inventors.

India introduced Bayh-Dole Act 2009 to boost up patent filing frorn indigenous finns,

companies. universities and local institutions. This bill raised lot of hue and cry rvithin the

countrv because this bill blindly emulated American regulations of patent larvs rvithout

considering the genesis of the two systems. The objective rvas to promote public funding in

Researclr and Development and early transpiration of these irrnovations inlo commercial

usage. This endeavour proved firtile as the statistics collected fronr the patent houses since

2009 hardll, signily any inflation in patent filing by public or private instittitions. Rather, out

of those rvhich rveie filed barely f-erv were gianted patents.

Other first filings being the major cause, insufficient and shabby infiastructure artd

meagre resources have caused tremendous backlog. Almost 56,111 applications were pending

in Indian Patent House in 2005 when India was vying to align Indian Patent Act with the

requirements of WTO regime. [3]

This figure of pending applications rose to about 194,000 by the year 2013. This

piling up of the backlog is obvious, as the strength of patent examiners rvas not increased in

accordance with tlre increase in number of applications gradually rvith time. India has four

patent houses country rvide and the total number of examiners is just 201 rvhich entails that

r28 . Requirements (eligibility) to obtain patent in lndia-Laws in lndia, 'Patent Filing Requirements' by Rahul

Dev, Tech Corp Capital. 2010, pp-9.
12e.'Diversity in intellectual Property: ldentities, interests and lntersections' by Yogeshi Pai, edited by lrene
Calboli, Srividhya, Ragavan. Cambridge University Press, 2015, Part-Vl, Chap. 21., pp 453-472.
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everv examiner \\,ill scnltinv l8 applications in one molrth. It's a mockery of the system as to

inquire this mLrih applications in one month is beyond the human capacity'. 1r30] We have

seen in America and Japan, lbr example. where there is sufficient strength of officers but still

an application takes about 6 or 7 years to becolne a patent. What r.vill be the future state of

affairs in India is anl,bodv's thought.

This issue leads us to another tense problem and that is lorv quality of the patents. The

less nunrber of patent exarniners in India as compared to the ollrer economies is much lolv.

The passage of lorv quality patents results in more prolific applications filing, half baked

applications, so to speak. lirrther degradirrg the qualilv as a natural sequel.

All the srrcceeding goverrrrnents have given assrrrances to ameliorate the sittration by

making expeditious legislation. The position is still hapless because the patent office is totally

dependent on Ministry of Trade and Commerce, even fbr purel.v internal matters. The exodus

ol expert and qualified ofi'icers from the public sector to private sector is also making the

situation liorn bad to rvorse. Ilil]

lndia. at leasl. has done rvell in rnaking the,rvhole process transparent. The reason is

that the enlire procedure vias notorious tbr being biased and corrupl. This is ttot only the step

in the right direction but also sets an example for others to follow.

Since, lndia is an emerging economy:, patent problems are indeed there but are not

that severe though. as we see in Europ'e and America. Firsl to file rule is there but that too

does not usher into a hot topic owing to less number of filing and lack of competition. India is

also relyirrg on"importing technology and does not delve deep in research, development and

innovation. It is a matter of time though, when first to file rule will start pinching lndia a

great deal, as it has in Arnerica.

5.6: Coniparative study:

India and Pakistan soright their lndependence from the Colonial Brittan. Brittan

introduced Patent and Design Act of l9l I for whole of the India to promote innovation in the

predominantly agrarian society. The spill over efl'ects of European industrial revolution also

13o. Diversity in lntellectual Property: identities, interests and intersections'by Yogeshi'Pai, edited by lrene

Calboli, Srividhya Ragavan. Cambridge University Press, 2010, Part l, chap. 4, pp76-104.
131 . Diversity in lntellectual Property; lntere'sts and lntersections, by Yogeshi Pai, edited by lrene Calboli and

Srividha Ragavan. 2010, Part l, chap. 4, pp-87.
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started showing its signs here in India. lndia at lhat lime was going through the transition

period and was struggling for its political rights. So. tlris Patent Act remained dormant until

lndia and Pakistan started separately vying for developrnent. They capitalized on the same

Act until they thoughl of having their orvn. Indian Patent Acr 1970 and Pakistan Patent

Ordinance 2000 were the signs of maturity of these States.

tf rve rvade through the larvs of lndia and Pakistalr- \ve see lot of parallels betrveen,the

lau,s of these trvo elnerging economies. Their length and lheir contenl are lot more sinrilar to

eaclr other. Both are novice in the field of palents being developing states. If rve look at the

American patent larvs system, it is far wider in scope and its utilization is rvay ahead of lndia

and Pakistan. As far as first to file system is concerned. India and Pakistan naturally inherited

lirst to Iile systern from Britlan but Arnerica had its unique llrst 1o invent system and she had

done,renrarkably rveil under the umbrella of this systenr. The case of lndia and Pakistan is

also differeltt in a rvay that thev are emerging economies and they stiil have to travel so long

clorvn the road. First to invent as is there in U.S, would also ltave worked for tlrbrn as thev

needed to encourage the puny inventors to add maximum in the race for novelty. But first to

file clogged their innovations and multinalional stole the shorv. ln America too. problenrs

uslrered when multinationals and big corporations found it an obstacle in the way olearning

momentous profits. They exerted irressure on American governrnent to srvitch it to first to flle

system under the pretext of harmonization rvith the rest of the rvorld. Resultantly, Arnerica

converted to First to File rtile in.20l3 but the elements of exploitation and other hindrances

came lo the fore and nerv heated debates started.on horv to tackle the problems attached to

this system.

These issues need immediate alleviation. In Pakistan and lndia, trend of innovation is

nol so common and these states have failed so far in indulging their scientists in indigenous

research and development ventures. That is the. reason first to file system' and the strings

attached to it are not creating as much .problems as it has done in Ainerica. I reckon that it is

only matter of time when these states too will be rnulling over the option of adapting first to

file to first to use patent law systeni. There is already immense pressure on US administration

to revert back to firstto invent system. Let's see what is there in the offing in future. We can

only hope and pray that whichever system these stales opt for should be in the best interest of

the inventors because at the end, it is the fruit of their hard work rvhich should not go wasted.

This not only usurps their legal rights but also discourages them to work industriously and

assiduously.
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Ch ter: 6

Recommendations and Conclusion :

6.1: Recommendations:

There is no clearth ol' proposals lbr patent system refortrs. T'ltese probable and

potential reforms are broader in scope and all encompassing in nalure. But these changes

should be tinged rvith cauliotr to avoid disruption in tlre s1'stenl.

6.1.1: First to Invent is not o bud System to LYork with:

Well. it is costly to determine the llrst inventor. both for the parties and for Pl'O

(Patents and Trade oflice) relying on interf-erence proceedings. first to file still does not offer

any pragmatic solution. It is alwavs rviser to rectify the old system rather than aborting it

altogether. Alternative channels can be adopted to hammer oul priority issttes and the one less

expensive can be integrated with first to invent system. There are so lllan,v loopholes and

different aspects of present patent system that rvill deliberately and steadily pinch tlre u'hole

Patent infrastructure. Such refonns are needed which do not unsettle patent fraternity and

help them acclimatize with nerv paradigm with minirnal disruption and with reduced amottnt

offrenzied pace.

What is happening now is, when the application is rebuffed due to any reason or when

it is challenged and interference proceedings starts, PTO takes it for granted that the date of

invention is the date on whiclr application is filed. Therefore, all that Applicant is required to

do is to put forth the early conception date. Instead of this'let's see'approach to determine

the priority, PTO can ask the applicant to independently establish the priority date of their

invention. Meaning thereby, Trademark and Patent office (TPO) could ask the inventors to

submit irrefutable corroborative proof which should speak of the conception date. PTO can.

of course, unequivocally clectare the filing date as invention date in case the applicant falls
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flat in providing the conclusive corroborative evidence of an early invention. The partv rvho

comes up rvith conclusive prool keeps the right of early' invention and hence, eligible for

patent. No costl-r, interference proceedings are required.

Likewise. PTO carr also ask the applicant to keep m6re authentic and cornprehensive

record about their invenrion. A rule incorporated by PTO will uniformly send notices 1o all

the inv€ntors- businessnten and practitioners and will encourage the contemporary acquisition

of proof lor corroborating conception. diligence and reduclion into practice. Even if these

inventors are forcelirlll,' rnade to keep meticulouslv all the relevant records pertaining to

inverrtiorr to shorv at the lirne of liling. even any othersupplementary burden is rvorth it rather

than protracted and cost inefficient interference proceedings. lt is lot more trouble' free to

spend little rnore lir.ne and keep the record intact during the developmental stages of the

invention rather than to re'-collect events, conceptions, bygone weeks and who knorvs, many

years. There are certainly rnore viable options available then these but the point to make here

is that other options are there instead of blindly going for first 1o file systern.

6.1.2: More Concerned Role of the Judiciory:

Congressman Darrel Issa and Adam Schiff presenled a House Report 5418 [1321, the

text proposed an experimental program in selective US District Courts to prompt

enhancement of knorvledge and skills in patent relating cases amongst District Judges. The

prirne ob.iective of the report is to minimize the rnargin of error that fbments the appeals. An

identical Bill, by Senalor Orin Hatch and Dianne Feinstein, rvas also,introduced in the Senate.

Ir33]

lnitially, only a selected group of judges will get the funding for patent related

training programs and they would start taking up the cases randornly. Patent cases will also

go to other regular judges to compare the effectiveness of the program. This experiment will

remain continue for ten years, after that a committee will evaluate performance of the

program. Il3a]

The iationale behind training of the judges is that the patent cases are more intricate,

difficult and time taking other than being expensive. Jury and judges both are laymen when it

132. H.R. 5418, 1091h Cong. (2006), available at, http:fihomas.loc.gov/cgibinlbdquerylz?d109:h.r.05418
133. Press Release, Representative Darrell lssa and Schiff lntroduce Legislation to lmprove Patent litiSation in

District Courts (May 19. 2006)
r3ar3a. Bill no. S. 3923 , 1(c), (e); H.R. 5418 l(c) , (e)

83



comes to patent cases. This is evident from the figures cited by Congressnran lssa that"about

40%o of the patent appeals are reversed by Federal Circuit Courts. This not only shatlers the

confidence in judiciary but also mars the integrity of the respective legalsystems.{rrs]

The Representative lssa went on to say that he has observed that nrost of the judges

cannot comprehend'the relevant applicable larv and the technologv narrated in the patent

application. That is rvhy the technical knorv-horv of the judges is extremel.v irnportanl lrence,

bener.judgernents. [ 5].

In America, this expeiiment actually worked rvell- lbr example- a rrormal patent case

finalised in about 3 to 5 years but the judges who rvere trained and educated under this

program decided the case in less lhan 2 years. And the lact rvhich lirrther subscribes to this

sofl of experiment is that none of the case decided by these -iudges was reversed in appeal.

Ir36]

6.1.3: Potent Office's B'udget should be ougmented:

It is generally observed thal patent offices around the rvorld are under-funded. particularly. in

Atnerica. India and Pakistan. To add to their miseries. thel' cannol even utilize the l-ee that

they collect. The proposal is that their budget should be srvelled and the lbe that patenl houses

incur slrould be spent only for patent houses and their emplovees.

ln 2006. America substahtially increased the budget of US Pl'O and very healthy

signs for overall increased level of efficiency were quite visible. Allocation of sufficient

budget not only enhances the quality of services provided by PTO but Palerrt Office can hire

and train more Examiners and Controllers. Il3i] America gave complete access to its patent

office on the fee that they collect and with increased budgetary allocations. Remarkable

improvenrent was observed during the year 2006 to 2008, rvhen atnple lunding rvas

earmarked to PTO.

The increased number of examiners can

trained examiners can uplift the quality of the

make the patent procedure fast track and

patents. This alludes 10 the fact that it

t3s. lmproving Federal Court Adjudication of Patents cases; hearing before the subcommittee on Courts, the
internet, and lntellectual Property of H. comm. on the judiciary, 109th Cong. 3 (statement of Kimberly Moore,

Prof. of Law, George Mason University) Hathi Trust, Digital Library Washington U.S. GPO, 2005.
136 . _do_
137 . Press release, U.S patent and trademark Office, Top News: Deputy under Secretary of Commerce

announces FY 2008 Budget Proposal for USPTO Feb. 5, 2007.



provide impetus and encouragement forthe inventors. the graph olrvhich is on the dorvn side

since first to flle system is in the loop. By injecting more rroney and all pronged patent

relbrms. the diminishing quality of the patent can be raised. Prol. Adam B. Jalfe expounds.

"to pul it straight, if the patent offlce allorvs bad patent to issue. this encourages people with

bad applications to shorv up........conversely, if PTO persistentll,' rebulls patent applicatiorrs

lbr poor palents. the people rvill understand that substandard applications are sheer rvaste ol'

money and tirne". Ilr8]

6.1.4: Extminers ond Conlrollers Compensotio,l

of Considerution:

ts one more Areo

Christine Siu,ik rvhile recording evidence belirre the t-lS Senate Comnrittee opined

that rvhalsoever. lhe refcrnns endeavours may be. they ought 1o be pertaining to PTO. belbre

incorporating any significant changes to the current patent Act. Ili"] She rvent on to sav that

ollr system rewards those Examiners'rvho allorv maxilnurl nurnber olpatents and reprirnands

those rvho llunk to meet the production goals. Sirvik emphasised on the pressure that il exerts

on the Controllers to only achieve the courrt quotas. irorricallv called as'substantial arrd

constanl'. lt is a precarious situation where controllers and exanriners lbcus on the bonuses

that they get lbr issuing patents, putting aside the quality and fbcussing.just on counting the

numbers. Ilao]

6.1.5: Setting Realistic Gools for the Teom:

It is also indispensible to remember that patent systems are very large and rvide in

scope and they should be put under robust command and control systen.l coupled witlr

mainlenance. Adam Jaffe says that patent examination has to be perfect because examiners

are ordinary humans and more importantly. there is no conclusive evidence by which they

can say that this is a new invention. Redemption is not in embracing the llrst to file system as

it is, but in developing a reasonable system, be it, at the petty cosl of issuilrg a few bad

patents. Prof. Adaln Jaffb quoted Alberl Einstein's exarnple sarcastically that even he had to

face the challenges in Swiss Patent house. [lall

138. _do-
13e. Perspective on Patents: Harmonisation and other matter: hearing before the Subcomm. On lntellectual
Property of the S. comm.. On the Judiciary, 109th (2005) statement of Cristine J. Siwik, outside of Barr
Laboratories, lnc.
1ao .-do-
lal .-do-
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6.1.6: Potenls should not Discouroge Inventionsfrom Universities:

It has been observed that academic publications are being deferred due to licensing or

patent applications filing as they are nol given priority. Governrnents should do some exlra

ellbrts lo measure its extent and take rreasures to look after the Universities who are up for

public nrissions rvhich are the prinre lactor and major lrub of irrventions. Universities conduct

researclr either in small groups or a silrgle researcher rvorks on his using the scanty resources

available in the labs. Tlrey can'1 sirnply put up a good fighl against the multinationals.

Governments need to encourage lhern b1, making special ad.iustments in the patent lalvs lo

buck them up.

Governrnents need to lnake arrangernents. atier doing the homework in the.

ry' Areas of grace period by rvhich the invenlor buys the time to file application afler the

publication ol the inventiorr.

D,) Provision of provisional patents, r,fhich is one year. should be maintained. The reason is,

latter continuous research and development make the invention irnproved and keep on

improving. This ad hoc time span for the provisional patents not just secures the patents but

also leaves the room for improvenrent.

c) Guidelines should be devised lor the dissernination of the basic research for promoling

innovation and further improvement.

6.1.7: Low Quolity Potent should be Discouroged:

These patents provide cover either to limited novelty or to overly broader scope of

innovation. On the one hand, limited inventions not only do not benefit the economy but also

swellthe quantity of the patents by thronging patent offices. Patents rvith broader horizon are

not of too much use for the society bLrt they clog the development as well. Holders use thenr

as a blackmailing tool to extort the royalty from others. Government should take measures to

grant palent of quality and lorv quality patent be discouraged. A robust opposition system can

help increase the quality of patents. Weak patents are challenged and internal courts should

exanrirre them internally and block their passage. Europe has benefitted ,from this mechanism

rvhich other patent offices can easily emulate.
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A system of centralized courts is expedient to make sure that"the enforceabilitv and

validity of patent rights. USA rvas the first to establish CAFC ['u'] in the year 1982 arrd Japan

followed suit rvith the creation of Intellectual Property High Courts. Now Europe is also

convinced that the future of patents rvill be betler secured this rvay.

6.1.8: Need of Ihternilionol Coordination ond Co-operotion for
Protection ond Promoting Quolity of the Potents:

World lntellectual Property Organization (WIPO) is negotiating on Substantive Patent

l-arv Treaty (SPLT) and establishing trilateral olfice in this respect. The purpose is to lbrnr

.joint data base to keep the record of the prior art. These steps are happy prologue rvhich will

ultirnately lead to international patent system to help protect the patents anyu,here in the

rvorld. This can also lralt duplication of the identical patent rvork. Some patents(identical) are

filed simultaneously in different countries. All patent office-s have to go through the sanre

drill. This joint venture can save the time and money both of the patent offices and of the

holders. This centralization and unifonnity in the palent larvs rvill not only help irr rnaking the

coordination better but the enhancdd integration',vill make patents paradigm globally rnore

robust.

6.1.9': Dffirent Criterit for Drfferent Fieldi:

The curient patent system is running- on the principle of uniforrnity for all types of

patents in tdrms of fee structure. tirne fbr issuing patents, disclosure. grace period or

provisional applications. The hunch of various experts is that horv come the criteria for

diflerent fields be the same? For example, time period for pharmaceutical drug and the

complicated industrial product, like air craft career, be the same. Likewise, time for

provisional application for the piece of art and the superSonic jet models, be the same. So.

patent houses should set up different criteria for different fields like Europe has trvo-tiered

patent rules. They can be further bifurcated as per the need.

After thoroughly examining the inducements spurred by the present patent policies,

Adam Jaffe and Lerner suggested a multipronged way out for the restoration of the patent

paradigm i.e. to motivate the parties having innovative patent; furnish different levels to
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review patents; and -iury be replaced bv judges and speciallv trainecl exarniners to decide

different sofis of infringements related cases. Ila]]

6.2: Conclusion:

ln the search fbr rnakirrg the patent larvs rational and beneficial. the states have gone

too far and have made it loo robust that they are now pinching the societr' as a rvhole. Firsl to

file looks so simple and attractive but it has closed the tap on small inventors thus paved the

rvay only for large companies to reap Lrniustified profits. Larvs should of fer level plaving lield

fbr every citizen of the countrv antl shoulcl not be biased in lavour ol snrall liagment o1- the

society.

Patent policy should be soft and the prool-is there in the statistics rvhich shorvs that

patent filing increases rvith the fhvourable Patent larvs. Fair patenl svsleln promoles ne\\'

inventions and is also supported b-v" the researclr of Leveque and Yann Meneiere rvhich shou's

that 89 percent of the progress in the economy is based upon the knorvledge shared ancl

disclosed in the patents. lt has been observed that econonries are tlourishins u'here patent

laws are more strong and sensible. Moreover. patenl la*s shoLrlcl tbcrrs ort the science and

technology and should support the market econorny tllal prompts open competitiorr.

Current issues in the patent lau's need to be taken up one b1' one and should be

resolved, like patent registration rules. coordination amongst the patent houses and the grace

period should be the sarne in all countries. Irrvenlors tend to lose their right due to diftbrence

in these rules in different states. Particularly. small inventor's rights are better protected if
these rules are the same everywhere. Harmonisation in patent laws is indeed the need of the

hour but it should be on the First to Invent principal which is nrore just and tirne tested.

Constitution of almost every state says and intends that only the t-irst and true invenlor

should get the patent. But this basic principle is manoeuvred under the garb of First to file

system. FTI rule ensures the genesis of the constitutions which slrould be retained: tinged

with Interference Proceedings that determines the llrst and true inventor, otherwise, as is seerr

everywhere, patent filing and winning is a sheer frantic race to the patent houses. ln

interf-erence proceeding, the adrninistration inquires and decides but the Derivative Procedure

offered by FTF system dernands the parties to prodr.rce irrefutable evidence which the small

143 .-do-
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inventors ofien lail to prove against the big and resourceful corporations. First 1o Invent rvill

not only reduce the rampant undue litigation but rvill also nrake the quality'ol'the patent much

improved.

First to flle svstem of patenl larvs rvould be the reason ol'irreparable intpairrnent lo

American innovation spree. ln spite of sonre of its flarvs, tlre llrst lo invenl rule is the same

lvhich the frarners of the Conslitution alrvays intended and passed bi'tlre first Congress. The

amendments suggested bl,first to llle system r'vill undo the larvs established and ntatured in

more than 200 1,ears. lt ivill also oppose the mandate given b.r,the Constitutiolr for the

prornot-iorr and progress ol'benel'icial an and science b1'corrferrin-u patenl to tlte persott who

invenls llrst.

Only international hannonization is lbmenting the clrange b-r'quitting firsl to invent

rule. ln fact, the rnotivation shouid conre fronr the lact that il'it is in the best interest of tlre

countr\- or not? The in-depth studies show that it does nol. 11 is completel-v nonsense lo

eradicate a rvell lbrrnulated stnrcture of law for first to llle systerll rvhich is going to cost all

of us verv dearly and rvill produce bad patents only, becausc this systern is bureaucratically

beneficial and conceptualll,'sirnple arrd is there to benefit only the industrial class.

Arnerica should not endanger its superior First to lnverrl Sl,stenr al bargainittg table no

matter horv inevitable harrnonization rnay be. Firs to invenl rule o1' America pou,erfully

protects the inventor's rights and satisf'actorily safeguards the patents. Ruthless sense of

prolection is the hallnrark of this systern and inventor-ship and proprietorship are ine.rtricably

linked to this system. The American patent system concelrtrates on the proteclion of the

patentee rights by rnaking sure that he gets exclusive rights of his invention. First.to file

system does not wislr to protect the patentee, fbr,example in Japan, rvith first to file rule is in

vogue, thrust is on the dissemination of technological knowledge rvith the intent of promotion

of industrial developnrent. lmplementation of first to file rule will do away,,vith the inventor

ship out of the innovation and rvill make the American system even equal to the inferior and

infamous patent system of Europe and Japan. Ilaa]

Firs to file rule does nothing except for that it will nurture the diminution in pateht

quality and will enhance the volume and expense of litigation. lt will also be the reason of

utmost confusion in the minds of iuventors, PTO; courts, business community and legal

le . eBay, lnc. vs. Mercexchange, L.LC., 2006 U.S LEXIS 3872 (2OOG) (quoting New York Trust Co. Esiner, 256
u.s. 345. 349.1,921.



praclitioners to benet'it fronr and horv to fit in the nerv prevailing system. One can only

irnagine the ensuing anarchy ilr the olfing because America has etnbraced 'unmodified

noveltl,'principle rvhich cornes in tandenr with,first to file patent s)'stem or'the nightmarish

prior user right. lt's be-'.,ond doubt that the interfbrence proceedings are costly. hectic and ftrll

of risk btit no olle call denv the fact that thev rvere fairer and were not so cornmon.

One thing tlrat rnade Atnerica a great countr),is'hope'. Conceptiott is the hallmark of

inventor-ship that first to invent palent system'offers Arnericans. The proverbial phrase that is

used lbr Arnerica is 'Alnerican Drearn' and lieedom'. these feelings of being free helped

Arnerica to capitalize on their inspiraiion, ingenuity and delernrination. First to invent rule

ensures that dreanr lbr Arnericans. The most beautifirl aspect of it is that it ofl'ers level

playing lleld lbr lhose rvho have great dreams but inadequate budgets. lf refonns are

inrnrinent rhen this nrle of first lo file should be the last option to opt for. Ever since,'the

ntaiclen patent act was irnplernented. Anrerica has exhibited exemplary progress in

developrnent and science and lechnology. Chief Justice Roberts explained this in a nutshell.

'a page,of historv is rvorth a volurne of logic' Ilas]. America achieved in 50 years for what

Europe took 100 years to get.

FTF is rnore like a tradition, being fbllowed by European States but American

tradition rvas FTI and both systelns rvere doing pretty good in their respective arenas. Il's a

fact that et,ery state has its orvn urriqtre set of traditions, nurtured and loved over a period of

tinre. It is jusl like that as if somebody asks Anrerica to srvitch 1o Parliamentary form of

gorrenrment because it's been predominantly lbllorved by most of the states. America has set

its orvn systet'rrs, be ir political or econonric. It's the same America rvho fbught extremely

costly Cold war rvith USSR for more than 60 years just to save its superior capitalistic

econotny to defeat Soviet colnrnunism. lt's not worthrvhile to relinquish time tested patent

systern forcosntetic FTF. Moreover, blind emulation of FTF is not onl-v entotionally hurting

but it r,vill also cause a deep dent on the American economy.

To be sgccinct, if America does not revert back to first to invent culture. (with the

tusage of over 200 years, it has become more a legal cu_lture than just a law) it is hot going in

its interest or fbr that matter in the interest of common people.

14s. lllinois Tool Works, lnc. vs. independent Link, lnc.547, U.S 28 (2006)
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lndia and Pakistan both have First to File rule in their respective larvs but llrst to tlle

is beingtraditionalll,follorved here too-iust because il's beert pursued in Europe and Atnerica.

l1 is more like a common practice. These states have to breach this tradition of Fl'F. Secliort

ll of Pakisran Patent Ordinance 2000 and Section 6 of lndian Patenl Act 1960 are ven'vivid

as to only the true and the first inventor should be granted palent. What is reqtrired isitrst the

proper execution of the larv in true letter and spirit. Condition ol'these lwo slales is ttlore

precarious keeping in vierv the fact that Chinese ct'l'npanies are blatarrtlv exploiting the F-l-F-

systeln here. Pakisran is even baclll' hurt as patent tiling b1 Chinese companies is u'a-r

surpassing the indigenous filing.

lndia and Pakistan two are resurging econotnies: thel'still have 1o travel a lot dtlstt

the rrtacl olteclrlological aclvancernent antl ecortolnic developtltcltt: b1 lbllorving a la$'rvlrich

evidenfll,hampers the innovation and lvhich is not even theirs. these states are not servittg

their people best. rvhat they deserve. When thev have a certilled.iudicious larv. then uhal is

tlre neecl of adopring FTF. We have a case to follorv in Alnerica where FTI has been the

firunclation stone of all the laudable development b1' leaps and botrnd.

Fl-l has rrever beel an irritant in adrninisterirrg tlre patenl larvs. llarnlotrisatiotr u'as

one of the major pleas taken by the opponents of FTI tbr this ntega paradigm shili but this

can be easily managed by introducing nrinor changes and relbnns in cttrrent patent syslelll .

Large business enterprises are behind this charrge to take honte ttnlilnited monev othen'rise-

there looks no problem rvith FTI at all.

Protracted litigation under FTI rvas another problem severel)- criticised b1' the

proponents of FTF rule. This problern can be neutralised by having special courts and bi

having trainec'l judges, as recommended by Adam Jaffe. This experiment rvas sttccessfitl ilt

America and the identical arrangements can easily be brought in India and Pakistan.

By increasing the budget of PTOs and by producing more professional and trained

controllers. the quality of the Patents can be enhanced. Christine Siwik opines that

professional controllers can confidently quash the substandard palents that will autornatically

and gradually make their quality better. Ferv bad patents in the market do not imply that the

rvhole systeln is brimful of flaws. Controllers are hulnans: little laxity is bttt natural and

condonable. Modifying the system for handful of bad palents does not justify this big change.

By inducting a system of internal courts in patent offices: not only the quality of the patents
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can be increased but the time and national resources can also be saved. The rnistakes bv the

conirollers or the petty disputes can be internally resolved by these internal couns.

Unilbrmity in the proceduies and establishing Joint Data Base under the auspices ol'

WIPO are some of the cornnrendable'ahd pragrnatic steps to bring about coordination and

cooperation among patent offices of difibrent states. Other than that, there is dire need of

increasing the number of controllers. lncrease in their number rvill help speed up the patent

process and rvill also have heaithv eft-ects on the quality' of patents.

Having said all this. it is recornnrended and concluded u,ith these s,ords that l-l-l

system ol'Patent filing is ntore lair and denrocralic rvhereas. FTF is Lrniust and arislocralic in

nature and is harmful for the socicty in general. FTI should be retained and should be acted

upon in its true letter and spirit.
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