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democracy both need informed citizenry.'® David Mitchel Ivester believes citizens can only

decide their political future if they have enough knowledge of what their government is doing."

If there is a lack of information about a particular right, it cannot be said for sure if that -

right is being respected or not.'? Ivester has emphasized that other rights and freedoms lose their

value if the Right to Information is not appreciated. He illustrates by giving example of freedom

of speech/press, the purpose of which is to provide public with a platform where they are free to -

discuss governmental affairs. While stressing the importance of Right to Information, Ivester -

asks what people would discuss if they don’t have information about the government’s

performance. '

Kay Mathiesen argues that though intellectual freedom (i.e., freedom of free expression,
speech or free press) has always been stressed on, it only gives half of the answer.'* She further
supports her claim and states that free speech and freedom of the press are valued from their
capacity ‘to provide people with information and knowledge’.'> What if press has right to printl
and electronic media has right to express but public do not have the right to receive information?
To cut short, right to information is one of the most important of human rights. More light would

be shed on the notion in following pages.

e . i sttt ;)

19 is a London-based human rights organization for defense and promotion of freedom of expression and freedom of
information. Andrew Puddephatt has been an executive director to the said organization. The said statement has
been taken from preface to principles published written by Puddephatt from platform of ARTICLE 19. Principles are
available at <http://www article19.org/data/files/pdfs/standards/righttoknow.pdf > (Last accessed November 13,
2012).

' Goel, Right to Information and Good Governance, 12.

"' David Mitchell Ivester, “The Constitution Right to know,” Hastings Constitutional Law Quarterly 4
(Winter, 1977): 114. Found at <hastingsconlawquarterly.org/archives/V4/11/Ivester.pdf> (Last accessed December
15,2014).

12 Kay Mathiesen, “Access to information as a Human Right”, (University of Arizona, 2008). Available at
<paners ssm com/sol3/papers.cfm?abstract_id=1264666> (Last accessed November 15, 2013).

* David Mitchsll Ivester, “The Constitution Right to know,” Hastings Constitutional Law Quarterly 4
(Winter, 1977): 114. Found at <hastingsconlawquarterly.org/archives/V4/I1/Ivester.pdf> (Last accessed December
15,2014).
:: Kay Mathiesen, “Access to information as a Human Right”, (University of Arizona, 2008).
1bid.
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Public has right to know, one that the Media declare whether it is constitutionally
guaranteed or not.>® Freedoms and privileges of Media are closely associated with this right.
Therefore, when freedoms for Media are mentioned, it should not be construed as ‘freedom to
write and speak for the journalists alone’.’’ Australian Law Commission’s report on Media,
following the phone hacking scandal of United Kingdom which rang alarming bells for countries
with democratic values, is a useful document for the purpose of this research. The report states
that “The phrase ‘freedom of the press’ (read Media here) implies two sets of rights: With the
rights of publishers and editors to express themselves, there must be associated a right of public
to be served with a substantial and honest basis of fact/ information for its judgment of public
affairs”.>® Hence, free Media entails not only that Media is independent but also that citizens are
provided with information relating to public interest.

Muralidharan takes view that Media freedom is derived from the right to free expression,
which in turn is related to the public’s right to information.” In other words, there is interlinking
of freedoms. He alludes towards a doctrine in this regard. He maintains that there is a legal
doctrine that media freedom is justified in “whole or in part- by the public function it performs,
of informing citizens and the wider community about the various facets of their lives and the
times they live in”.>*

Merill goes a step further and opines that People’s right to know is justification for press

freedoms and privileges.”” He maintains that if there exists no right to information, then there

*® Dennis and Merrill, Media Debates: Great issues for Digital Age, 69.

3! Centre for Peace and Development Initiatives Pakistan, Independent and Responsible Media (2008).

52 Australian Government, Independent inquiry into the media and media regulation, February 2012, 43.
Found at <httn://www.abc.net.au/mediawatch/transcripts/ 1205_finkelstein.pdf> (Last accessed May 12, 2013).

3 Sukumar Muralidharan, “Broadcast Regulation and Public Right to Know,” Economic and Political
Weekly;iZ, No. 9 (Mar. 3-9, 2007): 744. Found at <jstor.org/stable/4419303> (Last accessed April 01, 2015).

Ibid.

%% Dennis and John C. Merrill, Media Debates: Great issues for Digital Age (Belmont, CA: Wodsworth/

Thomson Learning, 2005), 78.
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1.2.4 Factors affecting credibility of News Media

Bertrand laments that these days “Public feels that it is being duped by Media”.” This is because
of the reason that in the outburst of news channels, function as a purveyor of information is long
forgotten now. Keeping in view their opinion building power, News Media should do no harm.”8
And the inaccurate information by media harms members of the public who are then misled in
their choices.”” It should not be overlooked into the light of discussion preceded that Media, as a
source of right to information have duties towards citizens in order to get them right to
information while exercising privileges and freedoms.

Gans argues that the kind of information journalists in fact provide today is not the
information that people can use to become politically aware.’® Since, news is something which
audiences do not know, therefore, a news organization still maintain credibility among masses
even after ignoring matters of public interest.”

President of United States Thomas Jefferson took view that “if once they [the people]
become inattentive to the public affairs, you and I, and Congress and Assemblies, Judges and
Governors, shall all become wolves”.2’ Hence, it is vital for the citizens to be informed of state
affairs with truth. A campaign of disinformation essentially denies the public its right to

information.®'

S Clause Jean Bertrand, “Media ethics and accountability Systems” (New Jersey: Transaction Publishers, 2002),
19. Found at < https://books.google.com.pk/books?isbn=141282834 1> (Last accessed March 02, 2013).

' Latin phrase Primum non nocere, or “first, do no harm” applies to the media as well. This simply means they
report with truth. <https:/en.wikipedia.org/wiki/Primum_non_nocere> (Last accessed December 20, 2013).

7 C. Edwin Baker, “Giving the audience what it wants,” Ohio State Law Journal, 58, no. 2 (1997): 382. Found at
<http://hdl.handle.net/1811/64899> (Last accessed September 21, 2014).

7 Schudson, The Sociology of News, 208-209.

” Gregory P. Magarian, " Substantive Media Regulation in three dimensions ", (working paper no. 2008-05,
Villanova University School of Law, Pennsylvania, 2008) Found at <http://ssrn.com/abstract= 1088840> (Last accessed
December 20, 2014).

8 Robert W, McChesney, The problem of the media: U.S. communication politics in the twenty-first century, 29.

8 Sukumar Muralidharan, “Broadcast Regulation and Public Right to Know,” Economic and Political Weekly, 42,
No. 9 (Mar. 3-9, 2007): 750. Found at <jstor.org/stable/4419303> (Last accessed April 01, 2015).

16










Zhy
:

s/

S T E o Ay ek e om0 N Y S e R e L EENm——_ S E——— ESS— ——

Cl o R A RN D E R e e e % s

define the broadcast. Disliked stuff will be discarded. And this way the gatekeepers93 also “run

counter to maximizing the provision of ‘information’ upon which the claim is premised”.”*

Though competition promotes healthy trend, in highly concentrated industries it leads to -

imitation®® which makes people think that concentration in the field of Media is dangerous than
any other field because, “They do not manufacture nuts and bolts ‘they manufacture the social

and political world>”.% Tt signifies the unusual nature of business done by Media where they deal

with opinion building. Media are supposed to be watchdog of government, but where main threat -

to free expression has shifted from government to private corporate power who serves as a
watchdog of corporate media?’’ Discourse about factors affecting News Media and indirectly
right to information ends here with these self- explanatory lines truly reflecting the dilemma that

citizens are information poor even in the age of news media supremacy. It has been said

In most countries, rich and sophisticated people are often mass media poor: they don’t
watch much TV. Most of the poor, and certainly the lesser educated... are mass media
rich: they usually watch a lot of television. Conversely- a problem at the heart of our
modern societies- the people who watch a lot of TV tend to be information poor, and the

people who don’t are often information rich.”®

730. Supreme Court held that the same statute amounts to violation of freedoms of Press. David L. Lange, “The
Role of the Access Doctrine in the Regulation of the Mass Media: A Critical Review and Assessment,” North
Carolina Law Review, 52 (1973): 62-63. Found at <
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2209&context=faculty scholarship> (Last accessed
December 04, 2014)

% The term ‘gatekeeper’ has often been used for Media owners. Please see, David L. Lange, “The Role of the
Access Doctrine in the Regulation of the Mass Media: A Critical Review and Assessment,” North Carolina Law
Review, 52 (1973): 1. ) Found at <
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2209&context=faculty scholarship> (Last accessed
December 04, 2014).

% Feintuck and Varney, Media Regulation, Public Interest and the Law, 14.

% Croteau and Hoynes, The Business of Media Corporate: Corporate Media and the Public Interest, 70.

% Anthony R. Fellow, American Media History, third ed. (Boston : Wadsworth/Cengage Learning, 2013),
416. Found at < https://books.google.com/books?isbn=111134812X > (Last accessed June 01, 2015).

Z; Feintuck and Varney, Media Regulation, Public Interest and the Law, 16.

Ibid, 19.
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managers, read freedom of the press as an immunity from accountability and any kind of legal
eree s 104 7
responsibility”.”™ Is it so?

1.3. BALANCING THE RIGHTS

There are group of rights classed absolute which cannot be overridden even in a state of

emergency or an armed conflict.'®Then are.the rights which can be restricted, classified as
qualified rights (right to free expression etc).'% Cali mentions that “A considerable range of civil
and political rights claims are subject to qualification in relation to the communal aims at stake
and therefore, are not considered absolute”.'”” There are scholars who do not agree on curtailing
the freedoms. Ronald Dworkin deems rights to be “trumps,” which prevail over policy relating to
the public interest.'®According to this extreme view, special circumstances are required to
justify the limitation of a right.'®

Supreme Court of Pakistan in precedent Ardeshir Cowasjee’s case has observed that
fundamental rights impose restrictions for ensuring protection of collective benefit and also that
10

any restriction of human rights needs a constitutionally valid reason.'

Barak opines that restricting a constitutional right can be done by sub- constitutional

1% Gregory P. Magarian, " Substantive Media Regulation in three dimensions ", (working paper no. 2008-05,
Villanova University School of Law, Pennsylvania, 2008) Found at <http:/ssrn.com/abstract=_1088840> (Last
accessed December 20, 2014).

' This class of rights includes freedom from torture, right to due process, and freedom from slavery. Also
please see, Basak Cali, “Balancing Human Rights? Methodological Problems with Weights, Scales and
Proportions,”  Human  Rights Quarterly 29, No. 1 (Feb.,  2007): 258. Found at
<http.//www jstor.org/stable/20072795> (Last accessed January 20, 2015).

"% Jbid, 259. Also, Aharon Barak names such rights ‘not eternal’. Please see, Aharon Barak,
Propor%’;ma[ity: Constitutional Rights and their Limitations (New York: Cambridge University Press, 2010), 466.

1bid., 252.

'% Ronald Dworkin, Taking Rights Seriously (Massachusetts: Harvard University Press Cambridge, 1977), xi.

' Aileen McHarg, “Reconciling Human Rights and the Public Interest: Conceptual Problems and Doctrinal
Uncertainty in the Jurisprudence of the European Court of Human Rights,” The Modern Law Review 62, No. 5
(Sep., 1999): 683. Available at <http:/www.jstor.org/stable/1097381> (Last accessed May 20, 2015).

"Masrror Ahsan versus Ardeshir Cowasjee, PLLD 1998 SC 823 at page 1078. ‘For example, Article 19, The
Constitution of Islamic Republic of Pakistan, 1973, while unambiguously recognizing fundamental rights of every
citizen with regard to freedom of speech, expression and freedom of press, is also subjected to limitation. Found at
<www pakistani.org/pakistan/constitution/> (Last accessed June 30, 2014).
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limited”.'"® It is to limit the rights that Constitutions have limitation clauses. Barak views that
L]

principle of proportionality is a rule of balancing which lies “at the heart of limitation
clauses”.'"” Limitation clause provides the justification if a right is subje!cted to some limitations
at sub-constitutional level.''® The Constitution of the Islamic Repujblic of Pakistan, 1973,

contains specific limitation clauses for each right respectively. .

Jeremy Brown maintains that there are four basic components of ;Inroportionality. "9 These

. . . ' T .
120 rational connection,'! necessity test,'? and proportionality strictu

are Proper Purpose,
sense.'> Limitation may be achieved through legislation as long| as that legislation is
proportional.124 When the limitation is not valid, it is said that the riéht has been violated (or

breached). 125

Public interest is one of the factors which may become the cause of the restriction of

: . . : o I :
right. In case, where Media, the source of information for public, have gone astray and instead of

spreading democratic values are engaged in other businesses which best:suit their own interests,

"' Dworkin, Taking Rights Seriously, 193. McHarg contends that though, relatlonshlp between rights and the
public interest has been inadequately explored either by ECHR scholars or by rights theorists more generally, it is -
understood that rlghts may be “outweighed by other important considerations such|as the collective good” (the

‘interest’ model)''*, Aileen McHarg, “Reconciling Human Rights and the Public ]nterest Conceptual Problems and
Doctrinal Uncertainty in the Jurisprudence of the European Court of Human Rights,” -The Modern Law Review 62,
No. 5 (Sep., 1999). 672-673. Available at <http.//www.jstor.org/stable/1097381> (Last ‘accessed May 20, 2015).

""" Barak Proportionality: Constitutional Rights and their Limitations, 20, )

" Ibid,24. '

"' Jeremy Brown, “The Doctrine of Proportionality: A Comparative Analysis of the Proportionality Principle
applied to free speech cases in Canada, South Africa and the European Conventlon on Human Rights and
Freedoms”  (Masters of Law  Thesis, Central  European Umver51ty, 2012). Found at
<www.etd.ceu.hu/2013/brown_jeremy.pdf> (Last accessed March 14, 2015).

120 Barak, Proportionality: Constitutional Rights and their Limitations, 305.vProper Purpose, one of the
segments of principle of proportionality, includes: the public interest, the continued existence of the state as a
democracy, national security, public order. /bid, 265-277. '

2! The requirement is that the means used by the limiting law fit (or are rationally connected to) the purpose
the limiting law was designed to fulfill. /bid,, 303.

22 All those means that may advance the purpose of the limiting law — that'which would least limit the
human right in question. /bid., 317. .

127 This test requires balancing of the benefits gained by the public and the harm caused to the constituiional
right through the use of the means selected by law to obtain the proper purpose. /bid,, 340.

! Ibid,, 101.

' Ibid,, 340. '
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1.4.1.1 Purpose of Media Regulation
Question is why regulation? Why not let media free without any restriction. Factors affecting

News Media have already been discussed. These are mainly because of lapses in regulatory

systems.

Denis McQuail, an influential ~ contemporary scholar in communications, favors
regulation of media to protect sectional rights and interests that might be harmed by unrestricted
use of public means of communication.'*® A proper regulatory system may serve many purposes
like, protecting members of society, to encourage more general access to the Media and in that
way further promote the notion of free speech and counter the accusation that ‘freedom of the

press is guaranteed only to those who own one’. 139

Benjamin Franklin once observed that “abuses of the freedom of speech ought to be
repressed, but to whom do we dare commit the power to do it?”'*’ This is rather a debatable
question because, when Government takes part in process of rule formation for Media, it is
treated to be intervention with Media freedoms while, media industry’s self devised codes of

conduct lack the authority. So where lies the solution?

According to Barak, the most feared thing in the whole context is the state
intervention.'*' But the candid picture is that state always exercises control over media. Means
could be different. Authors of Media Regulation, Public Interest and the Law write “states at all

times ensure a degree of control or influence over the media”,'*?

¥ McQuail, Media Regulations (Department of Media & Communication, University of Leicester, 2010).

1% Carole Fleming et.al, An introduction to Journalism (California: Sage Publications, 2006), 211.

0 John L. Hulteng, “Holding the Media Accountable,” in What’s news: The Media in American society, ed.
Elie Abel (New Jersey: Institute for Contemporary Studies, 1981), 213.

! Barak, Proportionality: Constitutional Rights and their Limitations, 422,

"2 Feintuck and Vamey, Media Regulation, Public Interest and the Law, 5.
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of the media organization, on the journalist themselves, 6n their editors and managers, on the
approach of the media organization to the production of content and the overall behavior of the
media company”.167 Since there is difference between obligation and mere requirement, self-
regulatory mechanisms are more popular in Media industry than state intervention. One of the
common means of self-regulation .is establishing indepéndent press council.'® Other means

include appointing ombudsman'® and formulating ethical codes for desired results.!”°

"7 Indraprastha People & Another. versus Union Of India & Others, WP(C)N0.1200/2011 before Delhi
High Court. Judgment Pronounced on : April 09 , 2013. Found at <http://indiankanoon.org/doc/80393956/> (Last
accessed May 07, 2015).

'8 Press Councils (PCs) normally adjudicate complaints by users against the press media. Clause Jean
Bertrand, “Introduction: Media Accountability,” Pacific Journalism Review 11, 2 (2005): 5. Found at
<http://www.pjreview.info/sites/default/files/articles/pdfs/pir%2311 2 _editorial_bertrand pp5-16.pdf> (Last
accessed March 02, 2013) Creation of Councils usually owes to threat of Government Regulation. New Zealand
Law Commission, The News Media meets ‘New Media’, Rights, Responsibilities and Regulation in the Digital Age,
2011, 120.  <http://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC%201P27.pdf> (Last
accessed April 23, 2013) According to an estimate, there are about 87 councils all around the world working
efficiently to ensure the accountability of Media. Some PCs are established purely by Media and some are
dependent on government as Pakistan Press Council. Australian ‘Government, /ndependent inquiry into the media
and media regulation, February 2012, 205. Found at <
http://www.abc.net.au/mediawatch/transcripts/1205_finkelstein.pdf > (Last accessed May 12, 2013). Bertrand
praises that “a PC is meant to improve the News Media and is potentially the best ‘media accountability system”.
Clause Jean Bertrand, “Media ethics and accountability Systems” (New Jersey: Transaction Publishers, 2002), 110.
Found at < https://books.google.com,pk/books?isbn=1412828341> (Last accessed
March 02, 2013) Bertrand further maintains that press council provides a platform to gather the stakeholders
including Media people who own the power to inform, those who possess the talent to inform, and those who have
the right to be informed that is the citizens. Clause Jean Bertrand, “Introduction: Media Accountability,” Pacific

Journalism Review 11, 2 (2005): 6 Found at
<http://www.pjreview.info/sites/default/files/articles/pdfs/pjr%2311 2_editorial bertrand_pp5-16.pdf> (Last

accessed March 02, 2013) Decisions of press councils are taken seriously and reply/correction are published on the
directions of Council. According to critiques Press Councils do not serve any purpose for they lack the power to
penalize. /bid., 7. Obedience of Media will be voluntary for a responsible medium will follow the decision of
Council but an irresponsible one will flout it. Claude Jean Bertrand, Media Accountability Systems, Organization for
Security and Coordination in Europe (OSCE), 2007, 7. Found at
<http://www.osce.org/serbia/24858?download=true> (Last accessed May 30, 2015).

' Australian Government’s Report mentions that “An internal accountability mechanism more advanced
than adoption of code is ombudsman or readers representatives.” Australian Government, /ndependent inquiry into
the media and media regulation, February 2012, 199. Ombudsman plays role as an ‘in-house critic’ and maintains
the check and balance by extending the redressal on complaints . Huub Evers, “The news ombudsman: Lightning
rod or watchdog?” Central European Journal of Communication, 5 no.2 (2012): 230. Found at <ptks.pl/cejc/wp-
content/uploads/2Q13/01/CEJC Vol5 No2_ Eversl.pdf> (Last accessed December 09, 2013).

' Media Ethics are of much importance now as public awareness has increased. In addition to this,
journalists are more educated than their predecessors. Bertrand, Quality Control: Media Ethics and Accountability
Systems, 7. Codes of ethics are formulated by individual journalists or by professional journalistic associations for a
particular organization or for media generally. Reason behind forming code of conduct is that if red lines can be
drawn for the legal and medical professions in the form of ethical codes etc; why should it be any different for
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Putting in nutshell, self-regulation is generally more flexible than statutory regulation,
while latter is difficult to modify.'”' Financial cost of self-regulation is not borne by state and it

ensures the independence without the fear of severe penalties.'"

1.4.4 Co-Regulation

Co-regulation has been defined as “industry-association self-regulation with some oversight and/
or ratification by government”.'” Co-regulation occurs when the rules are developed,
administered and enforced by a combination of government agencies and regulated entities.'™ It
is notable that co-regulation has been somewhat more popular in the media sector than self-
regulation itself. Eminent scholars including Barren have supported media “co-regulation” by
the state. ' It has been cherished as a middle way between ‘imperial power or dominium power
of the state’ in order to enforce regulation and ‘naiveté of trusting companies to regulate
themselves’.'”® However, there is constant threat of state sanction for state does have a particular
character setting standards, besides, it should not be overlooked that co- regulatory entities may

remain vulnerable to ‘industry capture’. 177

Media? However, critics hold that codes of ethics does not offer much towards accountability because of the
lack of enforceablhty Ibid, 52,

' Andrew Puddephatt, The Importance of Self Regulation of the Media in upholding freedom of
expression, UNESCO, 2011, 12. Found at < http://unesdoc.unesco.org/images/0019/001916/191624e.pdf >
(Last accessed May 30, 2015).

” Ibid,
'3 Feintuck and Varney, Media Regulation, Public Interest and the Law, 241.
'™ Australian Government, Independent inquiry into the media and media regulation, February 2012,

272.

'3 Susanne Fengler, “From media self-regulation to ‘crowd criticism’: Media accountability in the
digital age,” Central European Journal of Communication, 5, no 2 (2012): 183. Found at
<http://ptks.pl/cejc/wp-content/uploads/2013/01/CEJC_Vol5 No2 Fengler.pdf > (Last accessed December 09,
2013).

® Feintuck and Varney, Media Regiulation, Public Interest and the Law, 241. Also, Australian
Govemment Independent inquiry into the media and media regulation, February 2012, 276.
77 Australian Government, Independent inquiry into the media and media regulation, February 2012,

276.
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1.5. CONCLUSION

While exercising powers, immunity cannot be claimed from accountability. Of course, absolute
freedom gives rise to chaos and unrest. Where News Media provide information to people, they
should not be allowed to misuse the freedoms in the name of information and then also to claim
privileges/liberties. The solution lies in the middle way. Neither absolute freedom nor censorship
by Government for the sake of their own benefits should be allowed. But how other democracies
cope with growing powers of Media? Does United States of America, champion of human basic

rights, favor restricting the freedoms of Media? Next chapter have answers to these questions.
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the Communications Act, 2003, requires that Ofcom’s regulatory activities should be

proportionate and target only those cases in which action is needed.'¥’ By virtue of section 3 (a)

and (b) of the Act, Chairpérson and other members of the Board of Ofcom are appointed by the ‘

Secretary of State.'®®

2.2.2 PRESS COMPLAINTS COMMISSION

Print Media in UK is self-regulatory. Press Complaints Commission ( hereinafter as ‘PCC’), a
successor of Press Council of United Kingdom and a voluntary grievance addressing institution
established in 1991, has always been subjected to criticism in UK due to lack of control.'® PCC
can be compared with Press Council of Pakistan, a semi-autonomous body also subjected to
criticism due to lack of effectiveness. The PCC’s code of practice, which was ratified in 2007,

states,

All members of the press have a duty to maintain the highest professional standards. The
Code, which includes this preamble and the public interest exceptions below, sets the
benchmark for those cthical standards, protecting both the rights of the individual and the
public’s right to know. It is the cornerstone of the system of self-regulation to which the

industry has made a binding commitment,'”°

sanctions/procedures--sanctions/> Also: Feintuck and Varney, Media Regulation, Public Interest and the Law, 203.
Ofcom inherits the duties of the five existing regulators it replaces: the Broadcasting Standards Commission (BSC),
the Independent Television Commission (ITC), Oftel, the Radio Authority and the Radio communications Agency.
For further details please see, <http://www.itc.org.uk/> (Last accessed on June 05, 2015).

87 Feintuck and Varney, Media Regulation, Public Interest and the Law, 154. Sanctions available to
OFCOM include decision to: i) issue a direction not to repeat a program or advertisement; ii) issue a direction to
broadcast a correction or a statement of Ofcom’s findings which may be required to be in such form, and to be
included in programs at such times, as Ofcom may determine; ii) impose a financial penalty; iii) shorten or suspend
a license (only applicable in certain cases); and/or iv) revoke a license. “Procedures for the consideration of statutory
sanctions in breaches of broadcast licences,” ofcom, Found at
<http://stakeholders.ofcom.org. uk/broadcasting/guidance/complaints-sanctions/procedures--sanctions/> (Last
accessed May 30, 2015).

18 Found at <www.ofcom.org.uk/> (Last accessed June 02, 2015).

"«Phone hacking: Cameron and Miliband demand new watchdog,” BBC NEWS. Found at <
http://www.bbc.com/news/uk-politics-14073718> (Last accessed December 31, 2014).

1% Found at <http://www.pce.org.uk/assets/111/Code_Aug_2007.pdf> (Last accessed June 16, 2015).
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Mike Feintuck and Mike Vémey, authors of Media Regulation, Public interest and the

Law, write that

PCC lacks the ‘big sticks” which Ofcom, as the broadcaster regulator, possess. There is
only one formal sanction available with PCC if a breach of the code is upheld- that of the
publication of its decision. Many other complaints are resolved informally. Majority of
cases result in apologies or corrections being published. There is no power to offer

financial compensation, or even to fine repeated transgressors of the PCC Code.'”’

2.2.2.1 The Leveson Inquiry & Changing trends of regulation

The News of World was one of the oldest newspapers of UK. It was back in year 2005, when a
series of investigations begén following the disclosure of phone hacking on behalf of The News
of World to gain access to information. More than 4,000 people have been identified by police as

victims of phone spying by the The News of The World.'?

The Leveson inquiry was set up by Prime Minister of United Kingdom in July 2011,

~ after the above mentioned phone-hacking by reporters at the (now-non-existent) News of the

World became public.'*? Inquiry led to closure of the newspaper. Lord Justice Leveson was
asked to look into the “culture, practices and ethics” of the press, its relationship with politicians
and the police; why the regulatory regime failed; and whether previous instances of media

misconduct were acted upon.194Lord Leveson called upon the industry to set up a new press

%! Feintuck and Varney, Media Regulation, Public Interest and the Law, 192.

2«Q&A: News of the World phone-hacking scandal,” BBC NEWS. Found at
<http://www .bbc.com/news/uk-11195407> (Last accessed June 20, 2015).

7 Robert Winnett, “News of the World shut down in bid to end phone hacking scandal,” The Telegraph,
July 07, 2011. Found at <http;//www.telegraph.co.uk/news/uknews/phone-hacking/8624421/News-of-the-World-
shut-down-in-bid-to-end-phone-hacking-scandal.html> (Last accessed June 01, 2015).

' The Leveson Inquiry, An Inquiry into the Culture, Practices and Ethics of the Press, vol. 1., 2012, 4.
Found at <https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/270939/0780_i.pdf> (Last

accessed June 15, 2014).
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first and fourteenth amendments.®®' It is the fourteenth amendment which makes the first
amendment applicable to the states.?” First Amendment provides that “Congress shall make no
law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to

petition the Government for a redress of grievances”.*”

Free speech protections granted to US media are exemplary.204 The first amendment’s
language is so absolute that it does not contain explicit limitation clause. Likewise, the Bill of

Rights has no general limitation clause.2”’

XV Corpus Juris Secundum, Volume 16 (A), para S01 page 596.

22 New York Times Co. Versus Sullivan, 376 U.S. 254 Found at
<https://www law.cornell.edu/supremeco’ “ext/376/254> (Last accessed June 01, 2015). Fourteenth amendment
provides that “Section. 1. All persons born or naturalized in the United States and subject to the jurisdiction thereof,
are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws. Section. 2. Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the
right to vote at any election for the choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature
thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of the
United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of
representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the
whole number of male citizens twenty-one years of age in such State. Section. 3. No person shall be a Senator or
Representative in Congress, or elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member of Congress, or as an officer
of the United States, or as a member of any State legislature, or as an executive or judicial officer of any State, to
support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such
disability. Section. 4. The validity of the public debt of the United States, authorized by law, including debts
incurred for payment of pensions and bounties for services in suppressi  insurrection or rebellion, shall not be
questioned. But neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but all
such debts, obligations and claims shall be held illegal and void. Section. 5. The Congress shall have power to

enforce, by appropriate legislation, the provisions of  this article.” Found at
< http://constitution.fin ~ :om/amendments.html#sthash.jMsqOiW X.dpuf> (Last accessed June 01, 2015).
2% Found at < //constitution.findlaw.com/amendments.htmi#sthash.jMsqOiWX.dpuf> (Last accessed

June 01, 2015).
0% Author at another point mentions that US law leans heavily “some might say far too heavily” in favor of

media. For further detail see, Developments in the Law: The Law of Media, farvard Law Review, Vol. 120, No. 4
(Feb., 2007): 1035. Found at <http://www.jstor.org/stable/40041997> (Last accessed June 01, 2015).

% The first 10 amendments to US Constitution form Bill of Rights. Found at
<billofrightsinstitute.org/founding-documents/bill-of-rights/> (Last accessed December 16, 2013).
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Broadcast media of US do not enjoy the same First Amendment protection.m8 State may
interfere on the basis of view that staying off of Government may actually weaken, rather than
safeguard the basic freedoms.?'® This is because of the reason that first amendment’s aim, is to
protect media that afford “broad and deep attention to public issued” and provide “public
exposure to an appropriate diversity of view” and hence it is vital for government sometimes to
interfere but within bounds. But Government cannot define the specific content of broadcasts
because such decision would be in violation of the ﬁrstv amendment.”®® In US, regulation of
media is limited to structural and economical matters rather than the control of content.”*! This is
because of the reason that there is one common understanding of first amendment doctrine that it

does not treat structural media regulations as limiting speech.”??

2.3.2 FEDERAL COMMUNICATIONS COMMISSION

The Federal Communication Commission (hereinafter as ‘FCC’) is an independent U.S.
government agency which regulates interstate and international communications by radio,
television, wire, satellite and cable in all 50 states, the District of Columbia and U.S.

territories.””®> The Communications Act, 1934, established FCC back in the year 1934, Unlike

.

o

Pakistan Electronic Media Regulatory Authority which comes under control of executive, FCC is

underthe supervision of ‘Congress (detail will be provided in chapters to come). *** FCC’s

2" David Croteau and William Hoynes, The Business of Media Corporate: Corporate Media and the Public
Interest (California: Pine Forge Press, Sage Publications, 2006), 31.

219 Michael Schudson, The Sociology of News (New York: W. W. Norton & Company, Inc., 2003), 202-203.

22 David Croteau and William Hoyries, The Business of Media Corporate: Corporate Media and the Public
Interest, 31.

2! Feintuck and Varney, Media Regulation, Public Interest and the Law, 11.

22 Gregory P. Magarian, " Substantive Media Regulation in three dimensions ", (working paper no. 2008-05,
Villanova Unriversity School of Law, Pennsylvania, 2008) Found at <http://ssrn.com/abstract= 1088840> (Last
accessed December 20, 2014).

2 Section 152 of the Communications Act, 1934, enables FCC with stake to regulate all interstate
communication by wire or radio. For details please visit the official website of the commission
< https://www.fcc.gov/> (Last accessed September 20, 2013).

24Found at <https://www.fcc.gov/guides/about-fec> (Last accessed June 15, 2014).
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It is a settled proposition that the Right to Freedom of Speech and Expression enshrined
under Article 19(1) (a) of the Constitution of India, 1949, encompasses the right to impart and
receive information.”>® India has enacted Ri ght to information Act, 2005, to facilitate the access
to information.”>' However, unlike Pakistan, such right has not yet been made constitutional.
2.4.1 FREEDOMS OF MEDIA IN INDIA
Since independence, Indian Courts upheld the Media’s Freedoms of speech/ expression. As was
held by Supreme Court of India in rather old Romesh Thappar’s case which dates back to year
1950, “Freedom of speech and expression includes freedom propagation of ideas and that
freedom is ensured by the freedom of circulation”.?* But freedom carries with it the limitations
in sub Articles 19 (2) to 19 (6) of the Constitution of India, 1949, already mentioned. On basis of
constitutional restriction, Indian state can regulate the Media industry just like here in Pakistan.

India has implemented a number of laws over time to tame the ‘unbridled’ horse of
Indian Media.>® Likewise, Pakistan has also enacted media laws affecting media either directly
or indirectly (detail will be found in following chapters).

2.4.2 REGULATORY MEDIA AGENCIES IN INDIA
Indian Telegraph Act, 1885, provides for the government hold of broadcast media in India while
Telecom Regulatory Authority of India Act, 1997, tasks Telecom Regulatory Authority to

regulate broadcasting and cable services in India.”*

2 Ibid,

2! Ibid, :

2 Romesh Thappar versus The State Of Madras, AIR 1950 SC 124 at page 127.

233 Aparimita Basu, Media Laws - An Overview. . Found at <

http://www.legalserviceindia.com/articles/media.htm> (Last accessed July 01, 2015).

24 Siddharth Narrain,“A Broad Overview of Broadcasting Legislation in India” (Alternative Law Forum,
Bangalore) Found at <http:/indiatogether.org/uploads/document/documentupload/2139/blawbackgrounder.pdf>
(Last accessed May 01, 2015). Broadcasting company in India must obtain two types of licenses i) A grant of
permission by Ministry of Information & Broadcasting under the telegraph Act ii) A wireless operating license from
(Wireless Planning & Coordination Authority), Wing of the Ministry of Communication and Information
Technology under the Wireless Telegraphy Act. /bid. Wireless Planning & Coordination Wing of the Ministry of
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Self-regulation mechanism of India has been devolved in within the three tiers self-
regulatory bodies: the Press Council of India (PCI) for print, the Broadcasting Content
Complaints Council (BCCC) for channels other than news and current affairs,”>> and the News

Broadcasters Association (NBA) for news and current affairs channels.?*®

Press Council of India (hereinafter as ‘Council’) was established in 1966, through
enactment of Press Council Act, 1978." Council enjoys complete autonomy and independence
in the performance of its functions. Complaints are registered under Press Council (Procedure for
Inquiry) Regulations, 1979.2% Council can levy a graded fee on newspapers and news agencies
to meet its expenditure and to reduce its dependence on government’s financial support.®*®
Though critics still term it as a Toothless Tiger, however as a self-regulatory body for press in

India, its role cannot be disregarded.260

News Broadcasters Association (NBA), a self-regulatory body in India, has devised a

Code of Ethics to regulate television content and has constituted the establishment of the “News

Communications, India was created in 1952. WPC is the National Radio Regulatory Authority responsible for
Frequency Spectrum Management, including licensing and caters for the needs of all wireless users (Government
and Private) in India. Found at: < http://wpc.dot.gov.in/ > (Last accessed June 01, 2015).

2SBCCC, is the independent self-regulatory body for non-news channels. It was set up in June 2011 by
Indian Broadcasting Foundation (IBF) in consultation with the Ministry of Information and broadcasting, India.
Council has been tasked to implement the ‘self regulatory guidelines and complaints redressal mechanism for non
news channels. Found at: <http:/www.ibfindia.com/sites/default/files'BCCC%20Annual%20Report%6202011-
12.pdf> (Last accessed March 30, 2015). ’

26«The News Broadcasters Association (NBA) represents the private television news & current affairs
broadcasters. It is the collective voice of the news & current affairs broadcasters in India .It is an organization
funded entirely by its members.” Found at: < http://www.nbanewdelhi.com/> (Last accessed June 20, 2015).

257 For further details, < http://presscouncil.nic.in/Content/12_1_PCAct1978.aspx > (Last accessed December
21,2014).

28 Found at <http:/presscouncil.nic.in/Content/59 1 ComplaintsProcedure.aspx> (Last accessed May 08,
2015).

2

59 Press Council Act, 1978. Section 16. Found at
<presscouncil.nic.in/Content/48 3_LevyofFeesRatesinforce.aspx> (Last accessed May 08, 2015). To find Press
Council Act, 1978, visit <http://presscouncil.nic.in/OldWebsite/act.htm> (Last accessed June 01, 2015).

29Satya Ranjan Swain, “No Law to Regulatory Regime: The Transition and India's Experience with the
Press Council of India” (paper 2011, KIIT School of Law, KIIT University, Bhubaneswar). Found
at<http://ssrn.com/abstract=2181794> (Last accessed March 23, 2014).
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CHAPTER THREE: REGULATION OF ‘UN BRIDLED’ MEDIA IN VIEW OF
PAKISTAN’S REGULATORY SYSTEM & CURRENT PREDICAMENTS

3.1. INTRODUCTION

Pakistan’s News Media have never been free and independent as they are today. Free, fair and
independent media ensures the easy access of information to citizens. But is the Media
regulatory system also delivering effectively? This chapter makes analysis and reaches a
conclusion that there is a need to fill the gaps to improve the Media regulatory system of the
country,

When it comes to media regulation, Pakistan has a ‘patchwork’ approach in this regard. In
addition to an array of laws, there are regulatory authorities as well. For electronic media, there
is Pakistan Electronic Media Regulatory Authority while Pakistan Press Council monitors Press
Media. In the following pages, framework pertaining to Media regulation in Pakistan is given in
detail. Its effectiveness will be measured keeping in view certain dilemmas undermining the

performance of purveyor of information, the News Media.

3.2. STATE REGULATING MEDIA

It has already been discussed in chapter 2, that all democracies put limits on fundamental
freedoms even Courts in the United States, the great champion of human rights, sometimes have
to limit rights according to public interest. Karachi High Court observed “Right of freedom of
speech and expression is not unfettered and unbridled. Absolute and unrestricted such individual
rights do not exist in any modern State and there is no such thing as absolute and uncontrolled
liberty”.2%® In other words, Court endorsed the long developed concept that there exists no power

which is absolute.

28Kt Lt (Dr) Sharig Saeed versus Mansoob Ali Khan and 5 others, 2010 YLR 1647 at page 1656.
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the ‘distribution’ of foreign and local TV and radio channels and; iii) To make regulations and

determinations.?”

PEMRA exercises power prior restraints on broadcast media by virtue of section 27 of

PEMRA Ordinance.””” The section is reproduced below: .

“27. Prohibition of broadcast media or distribute service operation.- The
Authority shall by order in writing, giving reasons therefore, prohibit any broadcast
media or distribution service operator from- '

a) Broadcasting or re-broadcasting or distributing any programme or advertisement if it
is of the opinion that such particular programme or advertisement is against the
ideology of Pakistan or is likely to create hatred among the people or is prejudicial to
the maintenance of law and order or is likely to disturb public peace and tranquility
or endangers national security or is pornographic, obscene or vulgar or is offensive to
the commonly accepted standards of decency; or

b) Engaging in any practice of act which amounts to abuse of media power by way of
harming the legitimate interests of another licensee or willfully causing damage to

any other person.”

But how far PEMRA has been able to control the content in terms of prior restraints,
answer will follow shortly.
3.3.2 Licensing authority
According to section 18 of PEMRA Ordinance, PEMRA is the licensing authority for broadcast

media in Pakistan.”® It is only after obtaining license that a person can get engaged in

SPEMRA Ordinance, 2002, Section 4, Found at
<http://www.pemra.gov.pk/pemra/images/docs/legislation/Ordinance_2002.pdf> (Last accessed June 12, 2015).

277 Nyazee, Media Law in Pakistan, 232.

7% Section 18 of PEMRA Ordinance, articulates licensing system by authority. Section 18 (1) reads “The
Authority shall issue licenses for broadcast media and distribution service in the following categories, namely:- i.
International and National scale stations; ii. Provincial scale broadcast; iii. Local Area or Community based Radio
and TV Broadcast; iv. Specific and specialized subjects; v. Distribution services; vi. Uplinking facilities including
teleporting and DSNG.” Found at <http://Www.pemra.gov.pk/pemra/images/docs/legislation/OQrdinance_2002.pdf>

(Last accessed June 12, 2015).
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broadcasting services.>” In Annual Report- 2010, PEMRA boosts its achievement in introducing
a sophisticated licensing regime.?*® Though in pages to come, light will be shed on how licensing
requirement is being used to concentrate media power in few hands.

Here is the opportunity to ask why there is a licensing requirement by regulatory
authorities when such requirement also comes within the ambit of prior restraint? Broadcast
licenses have been called “soft property”, implying that state agencies have the competence to
determine the ‘legal and institutional arrangements’ as well as conditions attached to such
‘property rights’ which makes broadcasters open to a requirement to be responsive to the “public
interest”.2®! In case, they do not respond to the public interest they might get the licenses
cancelled or suspended, for example, between years 2010-14, PEMRA suspended/ revoked 07
licenses while in the category of satellite TV/FM Radios, 01 license was suspended, while 06
were cancelled during the same period 2%

Section 20 of PEMRA Ordinance, defines the terms and conditions of license granted by

PEMRA to regulate content of media by making licensees bound to meet those conditions.

Section 20 reads as follows:

“20. Terms and conditions of license.- A person who is issued a license under
this Ordinance shall-

a) ensure preservation of sovereignty, security and integrity of the Islamic Republic
of Pakistan;

¢) ensure that all programmes and advertisements do not contain or encourage
violence, terrorism, racial, ‘ethnic or religious discrimination, sectarianism,

PPEMRA Ordinance, 2002, Section 19. Found at
<http://www.pemra.gov.pk/pemra/images/docs/legislation/Ordinance_2002.pdf> (Last accessed June 12, 2015).

*PEMRA, To Facilitate the  growth of  Jfree and  fair Media, 2010, 45.
<http://www.pemra.gov.pk/pemra/images/docs/pub-rep/annual_report_2010/FLASH/index.htm!> (Last accessed
December 20, 2013).

%! Terry Flew, “Broadcasting and the social contract,” in Global Media Policy in the New Millennium, ed. Marc
Raboy (Bedfordshire: University of Luton Press, 2002), 113.

PEMRA, To Facilitate the growth of free and fair Media, 2014, 7-6. Found at
< http://www.pemra.gov.pk/pemra/images/docs/pub-rep/PEMRA_REPORT 2014/index.html> (Last accessed June

05, 2015).
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extremism, militancy, hatred, pornography, obscenity, vulgarity or other material
offensive to commonly accepted standards of decency;

€) e

f) Comply with codes of programmes and advertisements approved by the
Authority...

3.3.3 Council of Complaints

Council of complaints has been established under section 26 of PEMRA Ordinance as amended
by Amendment Act, 2007, to address complaints by citizens and organizations against
objectionable broadcast content.?*

3.3.4 Code of Conduct

With the promulgation of PEMRA Rules, 2009, a code of conduct has also been devised

containing certain mandatory requirements for media broadcasters or cable TV operators. The

said code has been placed at Appendix-A.

3.3.5 Penalties

Section 30 of PEMRA Ordinance provides that license granted may be suspended or revoked in
case of contravention of provisions of PEMRA Ordinance. Other grounds for such revocation or
suspension include violating the terms or conditions of license and non-payment of license fee.28

Section 33 mentions offences and penalties in general. On the violation of PEMRA

PEMRA Ordinance, Section 20. Found at
<http://www.pemra,gov.pk/pemra/images/docs/legislation/Ordinance_2002.pdf> (Last accessed June 12, 2015).

“pEMRA Ordinance, 2002, Section 26. “26. Council of Complaints.- (1) The Federal Government shall,
by notification in the Official Gazette, establish Councils of Complaints at Islamabad, the Provincial capitals and
also at such other places as the Federal Government may determine. (2) Each Council shall receive and review
complaints made by persons or organizations from the general public against any aspects of pregrammes broadcast
or distributed by a station established through a licence issues by the Authority and render opinions on such

complaints. 3) (3-A) @ %) S Found at
<http://www.pemra.gov.pk/pemra/images/docs/legislation/Ordinance_2002.pdf> (Last accessed June 12, 2015).
#PEMRA Ordinance, Section 30. Found at

< http://www.pemra.gov.pk/pemra/images/docs/legislation/Ordinance_2002.pdf> (Last accessed June 12, 2015).
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monopoly on broadcast Media came to an end.?* Since then, there has been a mushroom growth
of new television and radio channels in the country.”” The boom in media industry can be
indicated by a rough estimate according to which, between years 2003-10, 85 television channels

were granted licenses while 26 foreign channels were granted broadcast rights.?®

Within the passage of a few years, Media gained enormous power and became actors
themselves. At various turns of recent past, wielding of increasing powers by Media has been
witnessed. A striking example in this regard was Lawyers’ Movement in 2007.*° A number of
events can be quoted here but the truth has already been spoken that the “power of Media if not
constrained by adequate accountability mechanisms, is considered to be in breach of
fundamental constitutional expectations associated with Media as source of information”.**® Any
institution completely out of bounds begins acting contrary to the exﬁected behavior.

3.6. MISUSING THE FREEDOMS & INFORMATION POOR CITIZENS

As quoted earlier in preceding pages, a famous old adage goes “with freedom comes the great

2 pakistan entered into Television Broadcasting age with PTV at Lahore from where transmission was first
beamed in Black & White with effect from 26 November 1964. Found at Pakistan Television Network,
<http://www.ptv.com.pk/Introduction.asp> (Last accessed May 01, 2015) Until 2000, PTV was the only one state-
owned TV channel, with some semi-government and privately owned entertainment contents like STN and NTM.
“Media boom: 90 channels, *~ 106 FM stations in 10 years,” Viewonline
<http://www.viewpointonline.net/2014/05/media-boom-90-channels-106-fm-stations-in-10-years> (Last accessed
January 21, 2015).

®7 Riaz ul Hasan, Media Boom: 90 channels, 106 FM stations in 10 years. Found at
<http://www.viewpointonline.net/media-boom-90-channels- 106-fm-stations-in-10-years html>  (Last  accessed
August 15, 2014).

»% PEMRA, To Facilitate the growth of free and fair Media, Annual Report- 2010, 16.

° Yasmeen Aftab Ali, 4 Comparative Analysis of Media & Media Laws in Pakistan (Lahore: Sang-e-Meel
Publications, 2012), 225. Media played significant role in mobilizing civil society during the movement. Emergence
of powerful civil society was never seen before. Chief Justice’s reinstatement movement as it is often called, with
millions of Pakistanis taking to the street in name of an independent judiciary and democratic rule, left the then
military ruler Pervaiz Musharraf with little support from civil society and the army. Had Media not played the part
of torch bearer, the movement would have suffered from lack of support from laymen. For further details please see,
Dr. Saqib Riaz, Coverage of the Issue of Judiciary Crisis in National Newspapers of Pakistan. Found at
<http://pu.edu.pk/images/journal/pols/Currentissue-pdf/judiciary-Crisis%207%20xvi%202009.pdf> (Last accessed

July 01, 2015).
*% Mike Feintuck and Mike Varney, :Media Regulation, Public Interest and the Law (Edinburgh: Edinburgh

University Press, 2006), 15.
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serving the commercial interests of investors rather than the public interest.>' The problem has
also been explored in chapter 1. It is of vital importance to reproduce section 19 of PEMRA

Ordinance here:

“Section. 19.- License to broadcast or operate.- (1)The Authority shall have exclusive
right to issue licenses for the establishment and operation of all broadcast media and
distribution services, provided that this exclusive right shall be used by the Authority in
conformity with the principles of fairness and equity applied to all potential applicants for
licenses whose eligibility shall be based on prescribed criteria notified in advance and
that this shall done through an open, transparent bidding process: Provided that the
bidding shall be held if the number of applications exceeds the number of licenses to be
issued by the Authority.

(2) e,

(B) e

(4) The authority shall have the power to determine number of licenses to be issued in
each category or sub category and charge fees at such rates as the Authority may fix

from time to time for the grant of a license and for its annual renewal.
#332

Above given section 19 never contained restrictions (cross media restrictions) on Media

monopolies. Therefore, the ultimate result was fuelling of media expansion. 333 Section 23 of

3! Azmat Rasul and Stephen D. McDowell,“ Regulation and media monopoly: A case study of broadcast
regulation in Pakistan” (8th International Telecommunications Society (ITS) Asia-Pacific Regional Conference,
Taiwan, June 26 - 28, 2011) Found at
<http://www.researchgate.net/publication/24 1769742 _Regulation_and_media_monopoly_A_case_study_of broadc
ast_regulation_in_Pakijstan> (Last accessed December 25, 2013).

32 PEMRA Ordinance, 2002, Section 19. Found at
<http://www.pemra.gov.pk/pemra/images/docs/legislation/Ordinance_2002.pdf>> (Last accessed June 12, 2015)
Media critics believe that the four major media groups (Independent Media Corporation, Waqt Media Group,
Pakistan Herald Publications and Century Publications) control mainstream media in Pakistan. Azmat Rasul and
Stephen D. McDowell,* Regulation and media monopoly: A case study of broadcast regulation in Pakistan” (8th
International Telecommunications Society (ITS) Asia-Pacific Regional Conference, Taiwan, June 26 — 28, 2011)
Found at <http://www.researchgate.net/publication/241769742 Regulation_and_media_monopoly A_case_ study
of broadcast_regulation_in_Pakistan> (Last accessed December 25, 2013).

* Huma Yusuf and Emrys Schoemaker refer to PEMRA report for the year 2010 to show that 30 new
television channels were licensed in back in year 2008. The number was 17 in 2007 and three in 2006 showing the
increase in industry due to de-regulation of ownership. Huma Yusuf and Emrys Schoemaker, “The media of
Pakistan: Fostering inclusion in a fragile democracy?” (Policy Briefing no. 9, September 2012), 9. Found at
<http://downloads.bbe.co.uk/mediaaction/pdf/bbc_media_action_pakistan_policy briefing.pdf> (Last  accessed
December 30, 2014) According to a research, “approximately 60 digital satellite channels (that remain operational in
2012) have gone on air since January 2008. Eight of these are exclusively news and current affairs channels,
including Express News, Royal News, City, Capital TV, Din News, Business Plus, and the Punjabi-language Awaz
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PEMRA Ordinance also contained provisions to discourage Media Monopoly but never

mentioned any way to get to that outcome.* Big media groups engulfed smaller entities which
vay !

could not survive the onslaught of big fish. Yasmeen Aftab Ali refers to an article wherein it has -

been remarked that “... media groups in the country have grown into big mafias; they won print

as well as electronic media- a situation that is almost unprecedented anywhere in the world”.**>

PEMRA Rules, 2009, Rule 13 aimed at improving the situation and provided that

maximum number of licences that may be issued to a person or any of its
directors or partners where stich person is a company or firm, who is directly or
indirectly, controlling, owning or operating more than one media enterprise, shall

not exceed a total of four satellite TV, four FM Radio licences and two landing

rights permissions.**

News TV. Many infotainment channels such as Metro One, Kohinoor TV, and Aruj TV intersperse entertainment
programming with news bulletins. In several cases, 24/7 news channels were launched when existing media groups
decided to take advantage of relaxed cross-media ownership laws and diversified their media offerings; for example,
ARY TV launched ARY News, ARY Zauq (a food channel), ARY Musik (a music channel), QTV (a religious
channel), and Fashion TV (an international channel for which ARY TV has the broadcast rights in Pakistan).” Open

Society, Mapping Digital Media: Pakistan, 2013, 80. Found at
<http://www.opensocietyfoundations.org/sites/defauit/files/mapping-digital-media-pakistan-20130902.pdf>  (Last
accessed June 20, 2014).

*PEMRA Ordinance, Section 23. “Exclusion of monopolies.- (1) No person shall be entitled to the benefit
of any monopoly or exclusivity in the matter of broadcasting or the establishment and operation of broadcast media
or distribution service or in the supply to or purchase from, a national broadcaster of air time, programmes or
advertising material and all existing agreemients and contracts to the extent of conferring a monopoly or containing
an exclusivity clause are, to the extent of exclusivity, hereby declared to be inoperative and of no legal effect. (2) In
granting a license, the Authority shall ensure that open and fair competition is facilitated in the operation of more
than one media enterprise in any given unit of area or subject and that undue concentration of media ownership is
not created in any city, town or area and the country as a whole: Provided that if a licensee owns, controls or
operates more than media enterprise, he shall not indulge in any practice which may impeded fair competition and
provision of level playing field. ”, Found at
<http://www.pemra.gov.pk/pemra/images/docs/legislation/Ordinance_2002.pdf> (Last accessed June 01, 2015).

Byasmeen, 4 Comparative Analysis of Media & Media Laws in Pakistan, 227,

336pEMRA Rules, 2009, Rule 13 sub -rule 1. “Media ownership concentration and exclusion of monopolies.-
(1) To ensure that fair competition is facilitated, media diversity and plurality are promoted in the society and undue
concentration of media ownership is not created. Maximum number of licences that may be issued to a person or
any of its directors or partners where such person is a company of firm, who is directors or partners where such
person is a company or firm, who is directly or indirectly, controlling, owning or operating more than one media
enterprise, shall not exceed a total of four satellite TV, four FM Radio licenses and two landing rights permissions”.
Found at <http://www.pemra.gov.pk/pemra/images/docs/legislation/PEMRA_Rules 2009.pdf> (Last accessed

December 20, 2014).
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But there has not been change in situation even after promulgation of PEMRA Rules,
2009. Big medig‘groups still continue to flourish, as a result of investor friendly regulatory
regime introduced by PEMRA. Hence, common perception is that PEMRA is unlikely to check
Media concentration due to granting of license to highest bidder as has been enshrined in section
19 (1) of PEMRA Ordinance, which means an easy win for already established Media house.**’
An aspect of the media industry which also weakens its independence is the “prohibitive cost of
entry into the sector.”*® And country’s Electronic Broadcast Media continue to take advantage
of a weak regulator and indulge in practices threatening for healthy competition, and promotion

of plurality and public interest.>*®

3.7.2 HOLDING PEMRA RESPONSIBLE

The truth is that media regulation endangers free speech but so does the concern that
deregulation fosters ‘media cynicism and selfishness’.***Policy making in the field of media has
always been considered as an intervention by the government, therefore, big media groups are

not in favor of Media regulations especially of those passed by present governments.>*' In their

337Also PEMRA Rules, 2009, Rule 9, sub-rule 6. “(6) The Authority shall prescribe procedures for an open
and transparent bidding in such cases where number of the applicants is likely to exceed the number of licences
which  the  Authority  has  fixed for that category or  sub-category”.  Found  at
<http://www pemra.eov.pk/pemra/images/docs/legislation/PEMRA_Rules 2009.pdf> (Last accessed December 18,
2013).

% Huma Yusuf and Emrys Schoemaker, “The media of Pakistan: Fostering inclusion in a fragile
democracy?” (Policy Briefing no. 9, September 2012), 24, Found at
<http://downloads.bbec.co.uk/mediaaction/pdf/bbe _media_action_pakistan_policy briefing.pdf>  (Last  accessed
December 30, 2014). )

% Hamid Raza, “ Policy and PEMRA: Comparisons with UK and USA,” Criterion Quarterly 7, no. 4
(2015). Found at <http://www criterion-quarterly.com/media-policy-and-pemra-comparisons-with-uk-and-usaby/>
(Last accessed June 09, 2015).

9 Gregory P. Magarian, " Substantive Media Regulation in three dimensions ", (working paper no. 2008-05,
Villanova University School of Law, Pennsylvania, 2008) Found at <http:/ssrn.com/abstract=_1088840> (Last
accessed December 20, 2014). .

! Azmat Rasul and Stephen D. McDowell,” Regulation and media monopoly: A case study of broadcast
regulation in Pakistan” (8th International Telecommunications Society (ITS) Asia-Pacific Regional Conference,
Taiwan, June 26 - 28, . 2011) Found at
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opinion, Governments always try to squeeze the freedom of media by introducing several pieces
of legislations. Media monitoring authorities are not trusted among journalists organizations.

Yasmeen Aftab Ali refers to a news item wherein it has been stated that any action on the part of

342

PEMRA is always misconstrued as unnecessary interference in media freedom. To some

extent fears are not very much beyond imagination as on many occasions, Government has used
PEMRA to put ban on ‘despised’ channels or for suspending licenses or by simply threatening to
do s0.**

3.7.3 IS SELF REGULATION A BETTER OPTION?

Journalists associations do not appreciate state-supervised regulations.”** They believe in self -
regulation by which Media can not only justify the freedoms they exercise but also people will
get information they are meant to get in order to develop informed opinions which will further
assist in democratic system.

The presence of regulatory authorities does not serve the purpose as Supreme Court
advocate Zahid Ebrahim exclaimed that the only thing that can work right now is ‘self-
regulation’ of the media.** "

But again the culture of media self-regulation remains extremely underdeveloped in

Pakistan.**® The main issue regarding the formation and initiation of uniform process of devising

code of ethics, agreed by all seems to be the lack of coordination and collaboration between the

<http://www.researchgate.net/publication/241769742_Regulation_and media_monopoly A_case_study_of_broadcast_re
gulatlon in_Pakistan> (Last accessed December 25, 2013).
2 Yasmeen, A Comparative Analysis of Media & Media Laws in Pak:slan 230.

3 «Recommendations for Industry Body in Geo Asool: Vision for beiter media for better Pakistan.” Geo TV.
Found ar <http://www.geo.tv/asool/pdfs/E_Recommendations-Industry-Body.pdf> (Last accessed June 30, 2014).

** Marcho Mezzera and Safdar Sial, Media and Governance in Pakisian: A controversial yet essential relationship
(European Union: Initiative for Peace Building, 2010), 29.
<http://www.initiativeforpeacebuilding.eu/pdf/pakistanOct.pdf> (Last accessed May 08, 2014).

3% «pemra codes don’t work, TV has to stop showing bodies on its own,” The Express Tribune, May 06, 2012.
Found at <http://tribune.com.pk/story/374690/why-self-regulation-works-pemra-codes-dont-work-tv-has-to-stop-showing-
bodies-on-its-own/> Last accessed October 13, 2012).

Open Society, Mapping Digital Media: Pakistan, 2013, 96.
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major organizations representing stakeholders of the industry.>*’ Pointers on Coverage of
Terrorism Relat;Q_Events, 2009, agreed unanimously by Media industry is a good example to
quote here when all stakeholders were on board.**® Then in January 2011, the Pakistan
Broadcasters Association (PBA) produced a draft code of conduct for television channels, but

that has not been respected by broadcasters.>**

In the absence of industry-wide self-regulation, individual media groups are starting to
develop ‘in-house’ codes of conduct. For example, the Geo Television Network in 2012,
launched Geo Asool (or Geo Laws), which it describes as a “social contract with [its]

viewers”.*** But it does not seem to be a good notion in absence of strict implementation.

In his article, Policing the Press, senior advocate of supreme court Ali Zafar writes
Media can constitute a code of conduct enshrining at least the five basic principles that
journalists should 1) be “honest, fair and courageous in gatherihg, reporting and interpreting
information”; 2) treat everyone as “human beings deserving of respect™; 3) act “independently”;

4) be “accountable”; and 5) in the context of Pakistan, not “play the political actor”. 351

7 Code of Ethics, Young Journalists Association of Pakistan< hitp:/yjap.com.pk/advocacy-action/code-of-
ethics/> (Last accessed June 30, 2014).

% In 2009, 16 news channels endorsed a voluntary code of conduct regarding the live coverage of terrorist
attacks (addressing issues such as utilizing a time-delay mechanism; carefully monitoring live coverage during
hostage situations; censoring graphic images, including footage of corpses or people injured in attacks; and
interviewing eyewitnesses and the family members of victims). Although the voluntary code helped establish
industry protocol for the coverage of terrorist attacks, it has not been further developed to promote responsible and
ethical media coverage across the board. Open Society, Mapping Digital Media: Pakistan, 2013, 96. Also please
see, Marcho Mezzera and Safdar Sial, Media and Governance in Pakistan: A controversial yet essential relationship
(European Union: Initiative for Peace Building, 2010), 26-29. Found at
<http://www.initiativeforpeacebuilding.eu/pdf/pakistanQct.pdf> (Last accessed May 08, 2014).

*Open Society, Mapping Digital Media: Pakistan, 2013, 96. Even today Pakistan Broadcasters Association
has uploaded draft of Proposed Voluntary Self Regulated Code of Conduct on its website. For details please visit <
http://pba.org.pk/psr.asp> (Last accessed December 30, 2014).

3%preamble to Geo Asool: Vision for a better Media for a better Pakistan,” Geo TV, 2012.
< http://www.geo.tv/asool/pdfs/GeoAsool-All-Documents.pdf > (Last accessed July 12, 2014).

BIAlL Zafar, “Policing the press”, The Express Tribune, September 6, 2012, Available at
<http://tribune.com.pk/story/432461/policing-the-press/> (Last accessed October 1, 2012).
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the context of fundamental rights guaranteed by Articles 19 and 19-A of the Constitution of the

Islamic Republic of Pakistan, 1973. One such case was Hamid Mir’s case.”*® In the year 2012,

senior journalists, Hamid Mir and Absar Alam, filed a petition in Supreme Court of Pakistan

against allegations of corruption on journalists and sought formation of a national media
accountability commission to devise a code of conduct for the Media industry. A Commission’s

need on mass communications was felt to review and report on the condition of the media and to

develop a philosophy for mass communications in nation building. While hearing the petition,

Supreme Court formed a two-member Media Accountability Commission. The said commission
was headed by (retd) Nasir Alam Zahid and also comprised of Mr. Javed Jabbar, a well known
intellectual, writer and former information minister of the country. ToR’s of the commission and
report submitted by the commission has been detailed in chapter 4.

3.8. CONCLUSION

Against the above given discussion, it can be concluded that overstepping the limits by any
media industry should never be overlooked as Media exercises right to information on part of
people of country. Pakistani people have the right to know but that does not mean that they have
right to ‘all the information’. Feeding them with everything in the name of information is not
vindicated at any cost. There is certain regulatory deficit in Pakistan. But what to do when Media
are not ready to come to terms with state on question of regulation and consider every step by
state as an intervention in freedoms of Media. On the other hand, state has also overlooked its
functions to prevent exploitation of powers in hands of few. Next chapter tenders some useful

suggestions with objective of making improvements in this regard.

3% Constitutional Petition no. 105/2012 before Supreme Court. Later reported as Hamid Mir and another
versus Federation of Pakistan, PLD 2013 SC 244. .
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is checked by reference to the degree to which the regulatory regime achieves identified
objectives/ outcomes. Where clear objectives have not been set, success or failure becomes

difficult to measure.**?

4.7.2 GAUGING THE PERFORMANCE OF PEMRA
Term of Reference. B of the Media Commission was to analyze the performance of PEMRA.*®
Black considers regulation to take place only if the behavior of the regulated party changes in
some way.*® Applying the aspect of definition to Pakistan’s Electronic Media regulatory.
authority (PEMRA), has the authority been successful in modifying the behavior of the News
Media of country towards a better change‘?“o5

There has been apprehension that PEMRA has grown more into administrative and
revenue generating institution rathef than setting some ethic standard. According to PEMRA
annual report for the year 2010, PEMRA realized all time high revenue of Rs. 591.665 million
during Financial Year 2009-10.'® Media law activist and journalist Matiullah Jan notes that “It
is a Bhatta (means money extortion in Urdu) body that collects money from broadcasting
operators in a legal way”.‘“)7

Media Commission also stated that common perception is that PEMRA has become a

‘profiteering’ organization and also lacks independence. The commission recommends that there

‘2 Feintuck and Varney, Media Regulation, Public Interest and the Law, 5.

“C Terms of Reference. B reads as “To analyze whether and to what extent PEMRA has been able to fulfill
its developmental mandate and regulatory functions independently under the PEMRA Ordinance.” “Terms of
Reference (TORS) of the Media Commission,” Pakistan Media Commission Review. Found at
<http://mediacommissionreview org/terms-of-reference/> (Last accessed March 05, 2014),

“* Mike Feintuck and Mike Varney, Media Regulation, Public Interest and the Law, 204,

%95 please read the relevant discussion in chapter 3.

‘“PEMRA, To Facilitate the growth of free and fair  Media, 2010, S5I.
<http://'www.pemra.gov.pk/pemra/images/docs/pub-rep/annual_report 2010/FLASH/index.htm!> (Last accessed
December 20, 2013).

“07 International Media Support , Bétween Radicalization and democratization in an un-folding conflict:
Media in Pakistan, 2009, 18.<http://www.i-m-s.dk/wp-content/uploads/2012/1 1/ims-media-pakistan-radicalisation-
2009.pdf> (Last accessed January 01, 2015).
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