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PREFACB

Right to information, a right which is vitally important for democratic set-up to thrive, has been

so emphasized in human rights law. Media have been savior of this right to information for the

benefit of public. It has been witnessed that whenever, tyrannical powers intend to put curbs on

Media, Civil society always backs the freedom movements by Media against aristocratic

regimes. And in the return what people want from the Media is nothing but information.

But what if Media start misusing the freedoms and privileges given to them and instead

of playing the role of supplier of information start pursuing their own interests in one way or

another? Where marriage of sport celebrities receives much coverage, people are compelled to

watch information poor news items, news breaks happen several times aday, then what would

become of real information lurking behind all these trends.

Media can exercise freedoms to extent that these do not snuff out the rights of citizens to

access the information. Media Freedoms can be balanced with other public interests. The

moment Media cross the red line, accountability of Media deems necessary. Though

accountability does not mean the curbing of liberties. This is a wrong conception but it implies

regulation of these liberties. This research attempts to answer if Media regulatory mechanism of

Pakistan has been failed to regulate the'unbridled'Media of the Country and if yes then how to

fill the gaps within it.
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ABSTRACT

CONTROLLING THE..LINBRIDLED HORSE,,OF MEDIA: RIGHT TO
INFORMATION & PAKISTAN'S LEGAL SYSTEM

By

Ayesha Mehtab

This research work tends to offer an analysis of freedoms of (news) media and corresponding

dutiesof(news) media as purveyor of information which they owe to citizens, hence attempting to

combine fields of law and joumalism to gain better understanding from both perspectives. It is

argued that on the ground that no freedom is absolute, Media need to be regulated in order to

make them responsible towards meeting the information needs of citizens.

This research work also gives comparative view on Media Regulation of United

Kingdom, United States and India before coming to Pakistan's regulatory set-up in relation to

Media industry. It is asserted that rapid growth of Media over the last decade shows the free

Media ever in history of the country but Media in general and news Media in particular are not

doing complete justice to satisfy the right to information of citizens.

Though Pakistan has number of laws to set boundaries for Media and Pakistan Electronic

Media Regulatory Authority (Pakistan) is also working as watchdog of media to improve the

efficiency of media but many examples of ethics violation can be found on daily basis. It has

been concluded that keeping in view the significance of Media, as opinion builder in democracy

and also as public trustee, the media regulatory system is in need of revamping in the light of

Media Commission's recommendations.



CHAPTER ONE: BALANCING OF RIGHTS

INFORMATION & AGE OF MEDIA

VIS-A.VIS RIGHT TO

1.I. INTRODUCTION

Human rights have undoubted importance for all by virtue of their being equal, inalienable and

inherent in all humans. Broadly speaking, human rights have been classified into two categories -

civil & political rights, on one hand, and economic, social and cultural rights, on the other.l

Universal Declaration of Human Rights, 1948, (herein after 'UDHR, 1948'), International

Covenant on Civil and Political Rights, 1966, (herein after'ICCPR, 1966'), its two Optional

Protocols, and the International Covenant on Economic, Social and Cultural Rights, 1966,

(herein after'ICESCR, 1966')'form the so - called Intemational Bill of Human Rights'.2

This chapter focuses on freedoms of speech and expression and their offshoot the Right

to Information with special reference to News Media exercising freedoms. While, News Meclia

are granted freedoms and they satisfy the right of information of citizens, are they not

responsible to employ best possible means so that citizens can have access to information? As

there is no concept of absolute freedom, can freedoms of Media be restricted or in other words be

harmonized with public interests? This research provides affirmative answers to these questions.

'The Human Rights Committee. Human Righrs: Civil and Political Righrs. Fact Sheet No. l5 (Rev.l),
Geneva: United Nations (2005). Found at <http://www.ohchr.orgy'Documents/Publications/FactSheetl5rev. I en.pdf!
(Last accessed November 15,2013). "Civil rights" include, interalia, the right to equality, right to iifq.igtt to
freedom from tofture and slavery, right to liberty and security, right to fair trial, right to privacy, ireedom of thJught,
conscience and religion, right to freedom of expression, & right to freedom from discrimination. International
covenant on civil and political Rights, 1966. Articles 3, 6-9, 14, l:.-lg, 26.<hnp://www.ohchr. > (Last accessed December 19, 2Ol3). For further
details see Alex Conte et al., Defining Civil and Political Rights: The Jurisprudence of rhe United Nqtions Human
Rights Committee (England: Ashgate publishing Limited, 2004), 3-g5. Found at
<http:irooots.googl
onepage&q&flfalse > (Last accessed November 15,2013) "Political rights" entail the power to participate directly
or indirectly in the conduct of public affairs and include the right to ffeedom of asiociation, and right to vote.
International Covenant on Civil and Political Rights, 1966. Articles 22 & 25.
<httn://w .aspx> (Last accessed December 19,2013).

Human Rights Law,"<http:/www.ohchr.or > (Last accessed December 06,2013).



l.l.l Freedom of Expression underpinning the Right to Information

Flynn Jeffrey states that there is always an internal relation between fundamental rights and

democracy.3 It has also been said that "take human rights out of democracy, and democracy has

lost its soul. Human rights are the crown jewels of democracy".4 lr signifies that human rights

cannot survive without democracy nor can democracy thrive without respecting human rights. In

dictatorial regimes, human rights are mostly found in state of being shackled.

Coming back to the Right to Information, UDHR, 1948, provides that it is an integral part

of the fundamental right of freedom of expression.5 It is 'central element of citizen's entitlements

in modem societies'.6 President James Madison once remarked "A popular Government without

popular information or the means of acquiring it, is but a Prologue to a Farce or a Tragedy or

perhaps both".7 What President Madison meant was that secrecy runs counter to democracy and

good governance. It is the right to information which ensures 'people's participation' and

'transparent administration', the two things necessary for good governance.s If the access to

information is not readily available to people, they cannot take meaningful part in the affairs of

the state and this negates the spirits of democracy.e The truth is that good govemance and

- 'Flynn Jeffrey, "Habermas on Human Righ-ts: Law, Morality, and Intercultural Dialog ue,,, Social Theory &
Practice 29, no.3 (2003): 432. Found at < https'//f cultv.fordham.edu/ieflvnn/r'lvnn Hahermeq llrrman pichtc n.{{
> (Last accessed December 0l,20l4). -

o 
Lahore High Court referred to Aharon Barak's book Proportionality in D. G. Khan Cement Co. Ltd. versus

Federation of pakistan, pLD 20 I 3 Lah 693 at page 702.' Article l9 of Universal Declaration of Human Rights, 1948, provides that, ,,everyone has the right to
freedom of expression: this right includes the right to hold ipinions without interference and to seek, receive andimpart information and ideas through any media and regardless of frontiers,,. Found at<www'un'org/en/do (Last accessed November 23,2013). A-lso please see, Imran. A. Khan Nyazee,
Mediq Lq:r,,) in pqkistqn (Rawalpindi: Federal Law House, 2oog),62.u Mike Feintuck and Mike varney, Media Reguiarion,'iubtic Interest and rheraw (Edinburgh: Edinburgh
University Press, 2006), 120.

'Robert W. McChesney,The problem of the media: [J.5. communicqtionpolitics in rhe nuenty-first century(New York: Monthly Review Press, 2004), 33. Found at < https://books.google.com.pk/books?isbn:15g367 376g >(Last accessed January 20,2015).

- :SL Goel, Right to Information and Good Governance (New Delhi: Deep & Deep publications pvt. Ltd,
2007),2.

' Toby Mendel, The Public's Right to Know: Principles on Freedom of Infornation Legislation (London:
ARTICLE 19' 1999),1. Principles were drafted by Toby Mendel, Head of ARTicL-p tg,, Law program. ARTICLE



democracy both need informed citizenry.lo David Mitchel Ivester believes citizens can only

decide their political future if they have enough knowledge of what their govemment is doing.r I

If there is a lack of information about a particular right, it cannot be said for sure if that

right is being respected or not.r2 Ivester has emphasized that other rights and freedoms lose their

value if the Right to Information is not appreciated. He illustrates by giving example of freedom

of speech/press, the purpose of which is to provide public.with a platform where they are free to

discuss governmental affairs. While stressing the importance of Right to Information, Ivester

asks what people would discuss if they don't have information about the govemment's

performance.l3

Kay Mathiesen argues that though intellectual freedom (i.e., freedom of free

speech or free press) has always been stressed on, it only gives half of the answer.14

supports her claim and states that free speech and freedom of the press are valued

expression,

She further

from their

r capacity'to provide people with information and knowledge'.15 What if press has right to print,

and electronic media has right to express but public do not have the right to receive information?

To cut short, right to information is one of the most important of human rights, More light would

be shed on the notion in following pages.

l9 is a London-based human rights organization for defense and promotion offreedom ofexpression and freedom of
information. Andrew Puddephatt has been an executive dirdbtor to the said organization. The said statement has
been taken from preface to principles published written by Puddephatt from platform of ARTICLE 19. principles are
available at <http://www,article (Last accessed Novemter 13,
2012).

r0 Goel, Righr rc Information and Good Governance, 12.rr David Mitchell Ivester, "The Constitution Right to know," Hastings Constitutional Law euarterly 4
(Winter, 1977): ll4' Found at <hastingsconlawquarterly.org/archives/V4ll1/Iveiter.pdf) (Last accessed December
15,2014).

'' Kuy Mathiesen, "Access to information os a Human Right",(University of Arizona,2008). Available at. (Last accessed November 15, 2013).'' David Mitchsll Ivester, "The Constitution Right to know," Hastings Consilntrional Law euarterly 4
(Winter, 1977): ll4. Found at <hastingsconlawquarterly.org/archivesA/4/11/Ivelter.pdD (Last accessed December
15,20t4).

ta Kay Mathiesen,"Access to information as a Human Righr",(University of Arizona,2008).
" rbid.*{

€:
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1.1.2 Relationship of the right to information with Freedom of Expression

Freedom of expression in all its forms and manifestations is a fundamental inalienable right of

individuals. The same right could rightly be considered an underpinning of all other rights.l6

Hence, it would be justified to hold that freedom of expression is a touchstone upon which the

very existence of a democratic society rests.

Democracy is believed by some to have qualified as a norrn of customary international

law, while it is beyond any doubt that right to information is one of foundational principles of

democracy and democratic society. Once it is established that masses must be informed of every

decision and step being taken affecting their lives, freedom of expression attains value. It is

essential for the formation of public opinion.

Freedom of expression protects all kinds of information and ideas, not just those that are

popular or uncontroversial. Any.thing that communicates meaning is covered, whether it is right

or wrong, irrespective of its purpose, including commercial speech, and even if most

people find it offensive. Freedom of expression advances important goals.

Technically, Freedom of Expression includes the right to 'seek, receive and impart

information and ideas'. Right to information is an integral part of the fundamental right of

freedom of expression.'' L other words, as explained by Toby Mendel, "Freedom of Expression

and the right to seek information are interlinked and fundamental human rights as stated in

'u Michel verpeaux, Freedom of expression in conslitutional and international case lqw (Council of Europe,
29. Found at20 r 0),

alsP (Last accessed January 0 I, 20 I 6).

''Article l9 of Universal Declaration of Human Rights, 1948, provides that, "Everyone has
freedom of expression: this right includes the right to hold opinions without interference and to seek,
imparr information and ideas through any media and regardless of frontiers".
<www.un.org/en/documents/udhr>/ (Last accessed November 23, 20l3).

4

the right to
receive and
Found at
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Article 19 of the Universal Declaration of Human Rights, 1948 (hereinafter UDHR)."r8

The Freedom of Expression cannot be effectively exercised without having access to

pertinent information and hence, the right to information has also come to be regarded as a

fundamental right, essential to full enjoyment of the right to freedom of expression which in turn

ensures democracy, accountability, transparency, empoweffnent of People, a multi-dimensional

social and political process that helps people gain control over their own lives.

Freedom of Information, as one aspect of the right to Freedom of Expression, can have

many meanings and implications but the most prominent meaning is "the right of individuals to

access information and records held by public authorities, both through routine govemment

publication of information and through provision for direct access requests."le Freedom of

information is directly linked to public's right to know.20 When it is said that people have right to

know then any action by state to prevent them from 'knowing' will trample upon their right.

Art. l9 of UDHR underscores that the right to get to information includes the right to

seek infbrmation and ideas 'through any media'. This is important because it makes it clear that

newspapers, radio, television and the internet, for example, are all en-compassed within the right.

The effect of this is that when a state acts to curb the operations of the media not only is it

violating the expressive rights of the media and of the joumalists, editors and publishers thereof,

but it is also violating the rights of its citizens to receive information and ideas freely.

Consequently, the intemationally recognized basic contours of the right to freedom of expression

clearly and inherently protect the right to freedom of expression of the media, too. The

r8Toby Mandel, Freedom of Information as on Internationally Protected Human Right, Found at
://www.articlel9 orp/ndfq/nnhlicafinnc/fni-ec-an-infamarinnal-richr nrlF> rrr oor annacoazt r^-,,^*, 

^r 
an r <\(Last accessed January 01, 2015).

Imran. A. Khan Nyazee, Media Law in Pqkistan (Rawalpindi: Federal Law House, 2OOg),62.
20 tbid.
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expressive and information rights of individuals and the media are thus inextricably intertwined

here.

This research aims at underlining the importance of Right to Information in Media age.

Since the said right is strongly linked to Freedom of Expression, the research would lead towards

approach where latter is genesis of the former and hence, would be stressed at several places in

this research.

1.1.3 Right to lnformation (International & Regional instruments)

The idea of seeking infonnation as a right has been recognized by various international and

regional covenants.2' This attributes the element of universality to it. The most central instrument

in this regard is UDHR, 1948. Article 19 of UDHR, 1948, provides that, "everyone has the right

to freedom of expression: this right includes the right to hold opinions without interference and

to seek, receive and impart information and ideas through any media and regardless of

frontiers".22

Article 19(2) of ICCPR, lg66,hasembodiedtherighttoexpressionandinformationby

stating that "everyone shall have the right to freedom of expression; this right shall include

freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers,

either orally, in writing or in print, in the form of art, or through any other media of his choice".23

On the other hand, key regional instruments recognizing the right to information are: The

European Convention on Human Rights, 1950 (ECHR) and The African Charter on Human &

Peoples' Rights, 1981 (AfC). Article 10 of ECHR exemplifies fundamental freedom of

expression in words similar to UDHR and ICCPR by stating that "everyone has the right to

2l Coel, Right to Information and Good Governance, 12.
"universal Declaration of Human Rights, lg4g, Article

(Last accissed November l,2012).
"lnternarional covenant on civil and political Rights, 1966, Article

<http://www2.ohchr.orgy'english/law/ccpr.htm> (Last accessed November 1,2012).

19. Found

19 (2). Found

al

al



freedom of expression. This right shall include freedom to hold opinions and to receive and

impart information and ideas without interference by public authority and regardless of

frontiers".24

Article 9 of The Afiican Charter on Human & Peoples'Rights, 1981, (AfC) safeguards

right to information in more explicit terms. It provides: "every individual shall have the right to

receive information. Every individual shall have the right to express and disseminate his

opinions within the law".25

1.1.4 Right to information in Islamic Republic of Pakistan

As already elaborated that fieedom of information is an effective mean'to promote transparency,

public participation in decision making and accountability in governance'.26 When state denies

access to information, repercussions ensue will include blind exercise of discretion by public

bodies, and human rights violations which further lead to 'weakening of democratic

institutions'.27

Unfortunately, Pakistan is a country where for years people have been struggling against

the despicable culture of keeping secrecy in business of Government.28 Pointing towards the

culture of secrecy against extension of right to information, Supreme Court of Pakistan in

precedent Watan Party s case observed that

2aEuropean Convention on Human Rights, 1950, Article 10. Found at
<wwwgchr.coe.intNR/rdonlyres/.../CONVENTION_ENG_WEB.pdf >(Last accessed November 02,20l2).

"The African Charter on Human a F*pt.r' nlgttt, feSt, Article 9. Found at <wlyw.a&rc4:
ion.o#/official-documents/,../banjul%20charter.pdD (Last accessed November 02,2012).

'o Center for Peace and Development Initiatives, Pakistan (CPDI-Pakistan), State of Transparency and
Freedom of lnformation in Pakistctn. Available at <http://www.cpdi-oakistan.org/?publication:state-of-

=l> (Last accessed December 19,2013).

2szafarullah Khan, Right to Know: Access to Information in Pakistan (lslamabad: Centre for Democratic
Governance The Network for Consumer Protection, 2OO4), 34. Available online at
<http:/www.thenetw
pflP (Last accessed November 14,2013).



Major events in our history in the past six decades since 1947 have included the

dismemberment of the country in l97l and the murder of one incumbent and one former

* Prime Minister of Pakistan we have witnessed the extraordinary case of those in the seats of

governance in December 1971 informing us that all was going well in East Pakistan even

after the surrender of forces in Dhaka. The results of probes into such events have almost

invariably been withheld from the people of Pakistan or, at times selectively disclosed...2e

Earlier, Right to information in Pakistan was not expressly acknowledged as a separate

fundamental right in the Constitution of the Islamic Republic of Pakistan,lg73.30 To fill up the

lacuna, Supreme Court of Pakistan in one of its judgments declared that Article 19 of the

Constitution of the Islamic Republic of Pakistan,1973, which provides protection to fundamental

freedom of speech/expression, also includes the right of citizens to receive information.3l Article

19 of the Constitution of the Islamic Republic of Pakistan,1973, is reproduced as follows:

Every citizen shall have the right to freedom of speech and expression, and there shall be

freedorn of the press, subject to any reasonable restrictions imposed by law in the interest of
the glory of Islam or the integrity, security or defense of Pakistan or any part thereof,

friendly relations with foreign States, public order, decency or morality, or in relation to

contempt of court, commission of or incitement to an offence.32

Right to Information became formal part of Constitution in 2010 by insertion of sub-

Article l9-A.33 Sub-article 19-A reads: "every citizen shall have the right to have access to

^ ^- . |n -**an 
Party versus Federarion of Pakistan, PLD 2012 SC 292 at page 358. Laws of country in particular

Official 9ecrets Act, 1923 encourage the suffocation. Nyazee, Media Law in pikistqn,l94.
'o Thomas I. Emerson, a le[altheorist of civil liLerties laws, maintains that in the absence of expressed right

to know/information, "the right to know is used against direct government interference with the system of freedom
of expression." Thomas I. Emerson, "Legal Foundations of the-Right to Know ", (Faculty Scholarihip Series. paper
2800, Yale Law School, 1976) Found at <http://digitalcommons.law.vale.edifssJrapers/2800, (Lurt accesied
February 20,2015).

" Muhammqd Nawaz Sharif versus Federqtion of Pakistan, PLD I993 SC 473 at page 746.
"The Constitution of the Islamic Republic of Pakistan, 1973,'a-rticte lg. Found at

dD (Last accessed October 3,2012).
after l8'h amendment, 2010..http://***.*ofa.g. (Last accessed November |o,2o12).
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information in all matters of public importance subject to regulation and reasonable

restrictions imposed by law".3a

Article 19-A of the Constitution has, thus, enabled every citizen to stop depending on

powers centers which were before the said Article were in control of information on matters of

public importance.3s Ho*euer, practical significance of the article in its true spirit has yet to

come for it is too early to say how far it is effective.s6

The noteworthy legislation to facilitate access to information in Pakistan is Freedom

Information Ordinance, 2002, (herein after as 'FIo, 2002') followed by the Freedom

lnformation Rules in 2004.37

As was exclaimed by Robert McChesney that "Public's right to hear a variety of voices

and properly digest their messages is the central platform of a democracy,"38 it is upon Media to

do this job, to provide people with information as supplier of information for the satisfaction of

people's right to know. Boobli George Verghese, a senior Indian joumalist and editor of leading

newspapers The Hindustan Times and The Indian Express states that "Freedom of information -

and objective information at that is the modern corollary to freedom of expression. It is in

order to perform this essential public and professional function that the media must be

'oThe Constitution ofl the Islamic Republic of Pakistan, 1973, Article l9-A. Found at

'httn,/{ (Last accessed November lO,2Ol2).
,i walan Porty 

.versus Federation of pakistan, pLD 2or2 sc 2g2 at page 35g.
'oAmir Jahangir et al_situational Analysis of information in rhe'communication & information sector in

Pakistan, IJNESCO, 2011, 7. Available

November 15,2013).
(Last accessed

of

of

37 Section 3 of Freedom of Information,2002, acknowledges the right of public to know in these terms,
"Notwithstanding anyhing contained in any other law for the time-being inlorce, and subject to the provisions of
this.ordinance, no requester shall be denied access to any official recoid other 

- 

than exemptions as provided insection 15". Found at
> (Last accessed

" Mcchesney, The problem of the media: U.S. comntunication politics in the twenty- jirst century,29.

9
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independent".3e Thus, Verghese associates the availability of freedoms to Media due to their

function as purveyor of information.

I.2. NEWS MEDIA AS PURVEYOR OF RIGHT TO INFORMATION

Media of our time is considered to be a fourth pillar of state and have derived the title of

'watchdog' for keeping check and balances on Government. Rights and responsibilities of News

media reflect the vital role they play as instrument of reliable information to the people.ao

Karachi High Court held that Media cannot collect and distribute information unless they enjoy

freedoms for themselves which are termed as 'mother of all liberties'.al Media's access to

information while exercising liberties actually amounts to satisfaction of peoples' right to

information.a2 News Media have used right to information well to awaken the public conscience

to critical problems.a3 Keeping in view the importance of Media, Amartya Sen writes: ,,No

substantial famine has ever occurred in a country with a democratic form of government and a

relatively free press".44

1.2.1 Are Media freedoms derivative of individual freedoms?

There is one perception that tends to view media as an institution symbolizing the broader civil

rights of the people.a5 According to this view, Media Freedom is a derivative of the individual,s

. ".8. C' Verghese, "The Media in a Free Society: Proposals for Restructuring,,, Economic
and Political l'l/eekly, ]2, No. l8 (Apr. 30, 1977):733. Found at <http://wwwjsror.orgstable/+3oss45>
(Last.accessed April 25. ZOt 5).

a0 Everette E. Dennis and John C. Merrill, Media Debates: Great issues for Digilal lge (Belmont, CA:
Wodsworth/ Thomson Learning, 2005), 6g-7g.

at Ms. Benazir Bhutto uirsur. News Publications (Pvr.) Ltd. qnd 4 others,2000 CLC 904 at page 9l I .a2 Dennis and Merrill, Media Debates: Great issuesfor Digitol Age,6g-7g.t' spiro Agne w, "speeches in the Media" , in Killing the Messenger: I00 years of Mectia Criticism,ed. Tom
Goldste.in (New York: Columbia University press,2007), I14.

aa Michael Schudson, The Sociology of News (New York: W. W. Norton & Company, Inc., 2003),1g7-lgg.o' Sukumar Muralidharan, "Broiica'st Regulation and Public Right to Know,,, Economic and political
Weekly,42' No.9 (Mar. 3-9,2007):744. Found at ijstor.org/stable/4419303> (Last acceised April01,2015).
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freedom of expression. It is not therefore so much an exclusive right of media.a6 Such view is

apparently based on narrow approach. It raises the query that if rights of individuals happen to be

embedded on Media's liberties making the latter dependent?

Supreme Court of India in precedent case of Cricket Association of Bengal defines four

aspects of media freedom: "(a) freedom of the broadcaster, (b) freedom of the listeners/viewers

to a variety of view and plurality of opinion, (c) right of the citizens and groups of citizens to

have access to the broadcasting media, and (d) the right to establish private radio/ Television

stations".47 It can be seen that second aspect of Media freedom is the 'freedom of public' to

variety of views on a present issue. At another place of the same judgment, Supreme Court also

observed that Right to freedom of speech and expression also includes the right to educate, to

inform and to entertain and also the right to be educated, informed and entertained. The former is

the right of the telecaster and the latter that of the viewers.48 What if latter right to be educated

and informed is not respected or not satisfied? What would be the impact on right of telecaster

then?

Emerson takes the view that it is the ovalue of the communication' which is an important

reason supporting the 'right of the communicator to communicate'.ae Who will decide what

amounts to 'communication' and what would be the effect on right of communicator in case

communication does not meet the value defined. Emerson is silent. Nevertheless the questions

become the subject matter of discussion in following pages.

'u B. G. Verghese, "The Media in a Free Society: Proposals for Restructuring," Economic and Potitical
Weekly, 12, No. l8 (Apr. 30,1977):732-733. Found at <http://wwwjstor.or > (Last accessed April
25,2015).

41 Secretary, Ministry of Information & Broadcosting, Government of India qnd others versus Cricket
Association ofBengal and others, (1995) 2 SCC 16l atpage284.

o' Ibid.
on Thomas L Emerson, "Legal Foundations of the Right to Know ", (Faculty Scholarship Series. Paper 2800,

Yale Law School, 1976) Found at <http://digitalcommons.law.yale.edr:/lss papers/2800> (Last accessed February
20,20t5).
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Public has right to know, one that the Media declare whether it is constitutionally

guaranteed or not.50 Freedoms and privileges of Media are closely associated with this right.

Therefore, when freedoms for Media are mentioned, it should not be construed as 'freedom to

write and speak for the joumalists alone'.Sl Australian Law Commission's report on Media,

following the phone hacking scandal of United Kingdom which rang alarming bells for countries

with democratic values, is a useful document for the purpose of this research. The report states

that "The phrase 'freedom of the press' (read Media here) implies two sets of rights: With the

rights of publishers and editors to express themselves, there must be associated a right of public

to be served with a substantial and honest basis of fact/ information for its judgment of public

affairs".s2 Hence, free Media entails not only that Media is independent but also that citizens are

provided with information relating to public interest.

Muralidharan takes view that Media freedom is derived from the right to free expressiori,

which in turn is related to the public's right to information.s3 In other words, there is interlinking

of freedoms. He alludes towards a doctrine in this regard. He maintains that there is a legal

doctrine that media freedom is justified in "whole or in part- by the public function it performs,

of informing citizens and the wider community about the various facets of their lives and the

times they live in".sa

Merill goes a step further and opines that People's right to know is justification for press

freedoms and privileges.ss He maintains that if there exists no right to information, then there

50 Dennis and Merrill, Media Debates: Great issues for Digital Age,69.
5r Centre for Peace and Development Initiatives Pakistan, Independent and Responsible Media (2008).
52 Australian Government, Independent inquiry into lhe media qnd media regulalion, February 2012, 43.

Found at <http://www.abc.net.au/mediawatch/hanscripts/1205-finkelstein.pdf> (Last accessedMay 12,2013).

'3 Sukumar Muralidharan, "Broadcast' Regulation and Public Right to Know, " Economic qnd Political
Weekly 42, No.9 (Mar. 3-9,2007):744. Found at <jstor.orelstable/4419303> (Last accessed April0l,2015).

to tbid.
s5 Dennis and John C. Merrill, Media Debales: Great issues for Digital lge (Belmont, CA: Wodsworth/

Thomson Learning, 2005), 78.,.-t.
,$i
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would be no real reason for a free press (read media here).56 Media scholar James Carey even

went to the extent of saying that journalism is justified by the fact that it builds a democratic

social order.sT What if media fail to build such an order? Carey does not answer. Mark Deuze

writes that contribution to the wider, democratic market place of ideas justifies existence and

power of media.ss But what if powers of Media do not contribute so?

l.2.2M.edia 
^ge

It is commonly assumed that the media are the principal means by which public opinion is

shaped.se Media has the power to 'identify name, shape issues because what they show or

publish is widely accepted to be reflecting nothing but reality'.60 Sources of news ancl

information have immense powers. It has been written that

These men [news people] can create national issues overnight. A raised eyebrow, an

inflection of the voice, a caustic remark dropped in the middle of broadcast can raise

doubts in million minds about the veracity of a public official or the wisdom of a

government policy. Whether what I have said to you tonight will be heard and seen at all

by the nation is not my decision; it is not your decision; it is their decision.6r

People trusted Media for information. Even Pakistan has witnessed the 'News channels

trend' in recent years. Supreme Court of India sheds light on TV culture and observes that "The

tu tbid.
57 Mark Deuze, "The Changing Context of News Work: Liquid Journalism and Monitorical Citizenship,"

lnlernqlional Journal of Communiantion ? r?ooR\. Rss Fnrrnrt ,,t
<htto/li

University Press, 2006), 16.
5e David L. Lange, "The Role of the Access Docfrine in the Regulation of the Mass Media; A Critical Reviewand Assessment," North Carolina Law Review, 52 (1973): 16.

http://scholarshi
December 04, 2 0t4).

lp: (Last accessed

60 Lorie Graham, "A Right ro Mediq?," Columbia Human Rights Law Review,4l (2010): I10. Available al
SSRN:< http://ssrn.com/abstracrl47l635> (Last accessed on November 10,2012).o'spiroAgnew,"speechesintheMedia",inKillingtheMessenger: 

l00YearsofMediaCriticism,ed.Tom
Goldstein (New York: Columbia Universiry press,2007), I l5-l19.
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television is unique in the way in which it intrudes into our homes. The combination of picture

and voice makes it an irresistibly attractive medium of presentation. Call it idiot box or by any

other pejorative name, it has a tremendous appeal and influence over millions of people. Many of

them are glued to it for hours on end each day".62 Though, new media has brought revolution but

truth is T.V still dominates.63 With this in mind, it is would suffice if focus of this research

preeminently zooms on television. Likewise, among various categories of Mass Media, this

research has chosen the News broadcast Media.

For democracy, the presence of a fair, vibrant and independent News Media is a blessing.

News Media comprise of state funded public service broadcasters and the large private industry

which between them produces the nation's daily newspapers, TV & radio news & current affairs

ptograms.uo News Media cater to the public's needs of knowing about the surroundings. The

information thereby provided is utilized in making individuals and collective decisions.6s News

media work and hence, plays essential role of information broker'.66

1.2.3 Power tends to corrupt and absolute power corrupts absolutely

The above given is a quote by Lord Acton. 67 Lange exclaims that "Media have become vast

repositories of privilege and what is worse, power".68 The truth is that freedom of speech by

62Secrelary, Ministry o/ tnformation & Broadcasling, Governmenl of India anrl others versus Cricket Association
of Benga-l and others, (1995) 2 SCC I 6 I at page 291.

63 
Fe intuck and Varney, tt,ledia Regulaiion, Public Interest and the Lav,,2.

uo New Zealand Law Commiss ton, fhe Netvs Media meets 'New Mediq', Rights, Responsibiliries and Regulation in
the Digital .4ge, 201l, 05. <http://www.lawcom.govt.nzlsites/default/files/proiectAvailableFormatsA.JZLC%20lP27.pdf>
(Last accessed April 23,2013). New Zealand Law Commission's report attempts to establish the main features associated
with any entity claims to be a News Medium. These are as follows: i. a significant proportion of their publishing activities
involves the generation and/or aggregation of news, information and opinion of current value; ii)they disseminate this
information to a public audience. lbid., 64.o' David P, Baron, "Persislent Media Bias", (Research paper no. 1845, Standford Business School, 2004)
< http:/lqsm.com/abstract=5 I 6006> (Last accessed November 10, 2012).uu"Right to Information Act and the Role of Media," RTI Cell ATL Found at

T I%o20 ando/o?}Media.pdf > (Last access ed S eptember 6, 20 1 2).
Saying of Lord Acton, the l9th-century British historian. Found at <https://en.wikipedia.org/wiki/John Dalberg-

Acton. lst Baron Acton> (Last accessed June 05,2015).
@,..TheRoleoftheAccessDoctrineintheRegulationoftheMassMedia:ACriticalReviewand
Assessment," North Carolina Laty Reyievt, 52 (1973): 8.
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itself cannot ensure a diverse market place of ideas.6e Media must show that they contribute to

the wider, democratic market place of ideas in order to justify their existence and po*er.'o Phone

hacking scandal involving United Kingdom's The News World, was biggest in history of Media

that led to shutting down of old newspaper.Tl Following the scandal, inquiry commission headed

by Justice Leveson was established.T2 In his report, Justice Leveson writes that

The press, operating freely and in the public interest, is one of the true safeguards of our

democracy. As a result, it holds a privileged and powerfuI place in our society. But this

power and influence carries with it responsibilities to the public interest in whose name it

exerc ises these privi leges.73

In other words Justice Leevson alludes towards the obligations which Media have

towards the citizens.Ta

http://scholarship.law.duke.edu/cei/viewcontent.cqi?article=2209&contexFfaculty_scholarship> (Last accessed December

04,2014).
un 

Stanley Ingber, "The Marketplace of ideas: A Legitimizing Myth," Duke Lav Journal,33 no.l (198a): 86.
<http://scholarship.law.duke.edu/cgi/viewconte nt.cgi?article=2867&context=dlj> (Last accessed December 10, 2014).
Also please, read footnotes under heading 4.5. PUBLIC AWARENESS WILL SOLVE HALF OF THE PROBLEM of
chapter 4.

'o Note the earlier discussion under 1.2.1 Are Media freedoms derivative of individual freedoms?.

'' Robert Winnett, "News of the World shut down in bid to end phone hacking scandal," The Telegraph, July 07,
201l. Found at <http://www.telegraph.co.uk/news/uknews/phone-hacking/862442 l/lrlews-of-the-World-shut-down-in-bid-
to-end-phone-hackins-scandal.html> (Last accessed June 01, 201 5).

"For lurther details
<http://webarch ive,nationalarchive s.gov.ul</20 140 122 I 45 147lhttp:/www.levesoninquiry.org.uk/> (Last accessed

December 21,2014).
TrAfan Rusbridger, "Why We Write: Three Magic Words-'The Public Interest", in Media Lay & Ethics in lhe 21.''

century: Proteclingfree expression and curbing abuses, ed. James Lewis and Paul Crick (New York: Palgrave MacMillan,
2014),46. Found at <https://books.gooele.com.pk/books?isbn=11373 12645 > (Last accessed March,20,2015).

'o One of the th-eories of press-is tneory 
"f 

*rlrl ,*p"rrsbil ryJt p*vides that power of the mass media is so

pervasive that Media have correspondingly onerous social responsibility to the reader and to community. B. G. Verghese,

"The Media in a Free Society: Proposals for Restructuring," Economic and Political llteekly, 12, No. I 8 (Apr. 30, 1977):
733. Found at <hftp;//wlvwjstor.or/ffi> (Last accessed April 25, 2015). It has been said that "The media
makes money by 'selling' its consumers to its advertisers. The media, therefore, needs to 'pay back' the consumers in
responsible, ethical, and public interest content." Adnan Rehmat, Ethics of Live Media Coverage in Pakistar. Found at
<http://www.fnpk.org/ethics-of-live-media-coverage-in-pakistan/> (Last accessed June 19, 2014) Holding the media
accountable is justified as a part of social responsibility of the Media. Project Media Act, Media Accountability and
Transparency in Europe (MediaAcT): Best Practice Guide,(Europe: European Union Seventh Framework Programme,

http://www.med iaact.eu/fi leadmin,luser_upload/Guidebook/Best_Practice_Gu idebook_new.pdf > (Last accessed

November 09, 2013).

please visit
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1.2.4 Factors affecting credibility of News Media

Bertrand laments that these days "Public feels that it is being duped by Media".7s This is because

of the reason that in the outburst of news channels, function as a purveyor of information is long

forgotten now. Keeping in view their opinion building power, News Media should do no harm.76

And the inaccurate information by media harms members of the public who are then misled in

their choices.TT It should not be overlooked into the light of discussion preceded that Media, as a

source of right to information have duties towards citizens in order to get them right to

information while exercising privileges and freedoms.

Gans argues that the kind of information joumalists in fact provide today is not the

information that people can use to become politically a*are.'8 Since, news is something which

audiences do not know, therefore, a news organization still maintain credibility among masses

even after ignoring matters of public interest.Te
r+.
JI

s

President of United States Thomas Jefferson took view that "if once they [the people]

become inattentive to the public affairs, you and I, and Congress and Assemblies, Judges and

Govemors, shall all become wolves".8o Hence, it is vital for the citizens to be informed of state

affairs with truth. A campaign of disinformation essentially denies the public its right to

information.8l

" Clause Jean Bertrand,"Media ethics and accountabilily Sys.tems" (lrlew Jersey: Transaction Publishers, 2002),

19. Found at < https://books.eoogle,com.pldbooks?isbn:1412828341> (Last accessed March 02,2013).

'u Latin phrase Primum non nocere, or "first, do no harm" applies to the media as well. This simply means they

report wilh truth. <https://en.wikipedia.org/wiki/Primum-non nocere> (Last accessed December 20,2013).,t.lc.ea*inohioSt,t,l.aluJournal,58'no.2(l997):382.Foundat
<http ://hd l.handle.net/ I 8 I I /64899> (Last accessed September 21, 201 4).

@,ofNews,2o8-20g.
" Gregory P. Magarian, " Substantive Media Regulation in three dimensiors ", (working paper no. 2008-05,

Villanova University School of Law, Pennsylvania,-2008) Found at <http://ssm.com/abstract= 1088840> (Last accessed

December 20,2014).

'o Robert W. McChesney, The problem o/ the media: U.S. communication politics in lhe tuenty-first century,29.
t' Sukurar Muralidharan, "Broadcast Regulation and Public Right to Know," Economic and Politicol Weekly,42,

No. 9 (Mar. 3-9,2007):750. Found at <jstor.org/stable/4419303> (Last accessed April 01,2015).
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1,2.4,1 Sensationalism

Scholars and critics argue that today the news media are more concemed with performances.82 It

has been claimed that Media use fear, of real or fancied events, to intimidate and coerce the

masses to act; generally to consume and take away people's ability to think for themselves.83

Though, catchy phrases grab the attention of viewers but at the cost of information, it

does not seem a good idea at all. If facts are withheld from person or misrepresented to him, his

opinion is similar to a judge's decision who has heard incomplete or false evidence.8a Lahore

High Court reminded Media of its obligations and held that

[T]he media is supposed to take lead in reflecting if anything wrong is taking place... [Media]

also play an important role in bringing awareness in the public about their leaders and in

building the public opinion with the object of betterment of the society. For this reason the

law recognizes the importance of expression of views or making statements as social or moral

duty and grants a privilege from action for libel and defamation it made honestly, justly and

fairly.85

Freedom of information and the peoples' right to know makes media "a public service or

utility" in which consideration of public interest is very important.s6 Various pressures on News

Media often encourage Media to focus on matters of trivial nature while matters of public

" Kat.in Voltmer, "The Media, Government Accountability and Citizen Engagement" in Public Sentinel: Nev
Mediq and Governance Reforn, ed. Pipa Norirs (Washington, DC: World Bank,20l0), 5. Available at
< http://www.hks.harvard.edu/fs/pnorris/AcrobaUWorldBankReport/Chapter%206%20Voltmer.pdF (Last accessed June

5,2013).

" Media Tenorism, <http://www.mediaterrorism.net/> (Last accessed January 12, 2Ol3). Also, Media
sensationalism is defined as "the style of reporting news to public which involves use of fear, anger, excitement and crude
thrill undertaken by the media to increase the viewership, ratings and lastly profits." For further details please see, Robin
Andersen and Jonathan Gray, edit., Battle ground: the media, (London: Greenwood Press, 2008), 477.

8a Frederick Lewis Allen, "Newspapers and the Truth", in Killing the Messenger; 100 Years of Media Criticism,
ed. Tom Goldstein (New York: Columbia University Press, 2007), 198.

" Mai id Narami and another versus Sheikh Muhammad Rashid, PLD I 996 Lahore 4 I 0 at pages 422, 426.
tu B. G. Verghese, "The Media in a Free Society: Proposals for Restructuring," Economic and Political Weekly, 12,

No. l8 (Apr. 30,1977):737. Found at <http://wrvw.istor,ord (Last accessed April25,2015).
t
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interests go unnoticed.sT

1,2.4.2 Concentration of polver in few hands

The need for diversity and pluralism, a way to achieve the truth, is sometimes associated with

fundamental right to freedom of expression, as set out in Article 10 of European Convention on

Human Rights (ECHR).88 Media Concentration implies that the supply of media is dominated

by few owners.se Information is comprised when corporate masters put journalist under pressure

for their own interests.eo Without an open and pluralistic system of media provision, the right to

receive and impart information might well be reduced for benefit of some individuals or rather

9lgroups.

Florida Supreme Court observed, "The right of the public to know all sides of a

controversy and from such information to be able to make an enlightened choice is being

jeopardized by the growing concentration of the ownership of the mass media into fewer and

fewer hands, resulting ultimately in a form of private censorship".e2 Interests of owners will

t' Katrin Voltmer, "The Media, Government Accountability and Citizen Engagement" in Public Sentinel:

New Mecliq and Governance Reform, ed. Pipa Norirs (Washington, DC: World Bank, 20 l0), 138' Available at <

hnp://www.hks.harvard.edu/fs/pnorris/Acrobat/WorldBankReporUChapter%206%20Voltrner.pdf) (Last accessed

June 5, 2013).

" Article l0 of European Convention on Human Rights reads: "1. Everyone has the right to freedom of
expression. This right shall include freedom to hold opinions and to receive and impart information and ideas

without interference by public authority and regardless of frontiers. This Article shall not prevent States ftom

requiring the licensing of broadcasting, television or cinema enterprises. 2.The exercise of these freedoms, since it
carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as

are prescribed by law and are necessary in a democratic sociefy, in the interests of national security, territorial
integrityorpublicsafefy,fortheprevention ofdisorderorcrime,fortheprolectionofhealthormorals,for the protection

of the reputation or rights of others, for preventing the disclosure of inforntation received in confidence, or for

maintaining the authority and impartiality of the judiciary. Found at

<htto://www.echr.coe.int/Documents/Convention-ENG.pdD (Last accessed June 28, 2014). Also, Feinluck and Varney,

Media Regulation, Public Interest and the Lav,107.
8e Doyle, lvledia Avnership ,13.
no 

Robert W. McChesney, Rich Media, Poor Democracy: Communication Politics in Dubious llmes (New York;

The New Press, 2000), 274.
el Doyle, Media Avnership, 12.
e2 Florida Supreme Court's observations in famous Tornillo s case. Florida Supreme Court decided in favor of

Tomillo and held that a right to reply statute of state was not in breach of freedom of media. Decision of Florida Supreme

Court was later on reversed on appeal by US Supreme Court in Miami Herald Publishing Co. versus Tornillo, 4l L.Ed.2d
t'
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define the broadcast. Disliked stuff will be discarded. And this way the gatekeeperse3 also "run

counter to maximizing the provision of information' upon which the claim is premised".ea

Though competition promotes healthy trend, in highly concentrated industries it leads to

imitationes which makes people think that concentration in the field of Media is dangerous than

any other field because, "They do not manufacture nuts and bolts 'they manufacture the social

and political world"'.e6 It signifies the unusual nature of business done by Media where they deal

with opinion building. Media are supposed to be watchdog of govemment, but where main threat '

to free expression has shifted from govemment to private corporate power who serves as a

watchdog of corporate media?e7 Discourse about factors affecting News Media and indirectly

right to information ends here with these self- explanatory lines truly reflecting the dilemma that

citizens are information poor even in the age of news media supremacy. It has been said

+,
- In most countries, rich and sophisticated people are often mass media poor: they don't

watch much TV. Most of the poor, and certainly the lesser educated... are mass media

rich: they usually watch a lot of television. Conversely- a problem at the hearl of our

modern societies- the people who watch a lot of TV tend to be information poor, and the

people who don't are often information rich.e8

730. Supreme Court held that the same statute amounts to violation of freedoms of Press' David L. Lange, "The

Role of the Access Doctrine in the Regulation of the Mass Media: A Critical Review and Assessment," North

Carolina Lmo Review, 52 (1973): 62-63, Found at :
(Last accessed

December 04,2014)

" The.term ;gatekeeper' has often been used for Media owners. Please see, David L. Lange, "The Role of the

Access Doctrine in the Regulation of the Mass Media: A Critical Review and Assessment," Norlh Cqrolina Law

Review, 52 ( 1973): I . Found at S
(Last accessed

December 04,2014).
ea Feintuck and Varney, ltledia Regulation, Public Inlerest and the Law, 14.
e5 

Croteau and Hoynei, The Businiss of Media Corporate: Corporate Media and the Public Interest,70.

'u Anthony R. Feilow, American Meiia History, third ed. (Boston : Wadsworth/Cengage Learning, 2013),

416. Found at < https:/lbooks.google.com/books?isbn:j I I l348l2X > (Last accessed June 01, 2015)'

" Feintuck and Vamey, tt'ledia Regulation, Public Inlerest and the Law, l6'
" Ibid., 19.r'lrr!te
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1.2.5 Watching the watchmen

Question is who will watch the watchmen (read Media here).ee As they say with great power

comes the great responsibility, media have rights but they are also subjected to obligation to

inform the public.'oo In care, Media shy away from its obligation, it is equal to harm done to

society which is worst for there "being absence ofjust a single victim".l0l

There is a common saying: "The right to swing my fist ends where the other man's nose

begins".l02 As explained earlier, Media often trumpeted public's right to know and it is this right

which provides vindication to Media's much coveted freedoms. So where public's right to know

is not respected and where minds are crammed with tl-rings not important to be called

'information', then begins the assumption, can restrictions be placed on Media's right to

broadcast "each and everything" they find in the name of information? In the pressroom of

police headquarters, Manhattan, a graffiti text draws the attention of visitors. It goes "All the

news that fits we print".l03 Should it be? Professor Baron maintains that "The media owners and

tt Title given by Saroop Ijaz to his article published in The Express Tribune on July 2l ,2012. Said article can

be found at <http://tribune.com,pk/story/41l40l/watching-the-watchmer/> (Last accessed October 5,2012).
r'" Gregory P. Magarian, " Substanlive Media Regulalion in three dimensiors ", (working paper no. 2008-05,

Villanova University School of Law, Pennsylvania, 2008) Found at <http://ssrn.com/abstract: 1088840> (Last

accessed December 20, 2014).
r0'Denis McQuail, "Publication in a free sociefy: The Problem of Accountability" (Open lecture, University

of Minho, March 5, 2004). Found at <http://revistacomsoc.ptlindex.php/comsoc/article/viewFile/1220ll 163> (Last
accessed December 31,2014).Can viewers be fed against their willingness or in other words why sensationalized,
manipulative news are being forced upon them in the name of information. During the course of present research, a

very interest concept came up. It is worthy to mention that 'right not to know' protects the individuals against
communications forced upon him against his will. But on the other hand, Supreme Court of United States has also
recognized the first amendment right both to seek out an audience and to be annoying, provocative, and offensive in
public places. According to Emerson, "[o]n the whole, the right to know and the right not to know readily exist

together." As the scope ofthis research is already very vast, therefore, this query is left to be solved at another time.
For further details please see, Thomas I. Emerson, "Legal Foundations of the Right to Know",(Facully Scholarship
Series. Paper 2800, Yale Law School, 1976) Found at <htfo://digitalcommo > (Last
accessed February 20, 201 5).

r02 
Quotation by Oliver Wendell Holmes, Jr. Found at <izquotes.com/quote/87083> (.ast accessed June 01,

20 I 5).

'otRobert Damton, "Writing news and telling stories", in Killing lhe Messenger; t00 Years of Media
Criticism, ed. Tom Goldstein (New York: Columbia University Press, 2007), 197.
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managers, read freedom of the press as an

responsibility".'oo Is it so?

1.3. BALANCING THE RIGHTS

immunity from accountability and any kind of legal

There are group of rights classed absolute which cannot be overridden even in a state of

emergency or an armed conflict.lo5Then are the rights which can be restricted, classified as

qualifi6d rights (right to free expression etc).106 Qah mentions that "A considerable range of civil

and political rights claims are subject to qualification in relation to the communal aims at stake

and therefore, are not considered absolute".l07 There are scholars who do not agree on curtailing

the freedoms. Ronald Dworkin deems rights to be "trumps," which prevail over policy relating to

the public interest.l0sAccording to this extreme view, special circumstances are required to

justify the limitation of a right.r0e

Supreme Court of Pakistan in precedent Ardeshir Cowasiee s case has observed that

fundamental rights impose restrictions for ensuring protection of collective benefit and also that

any restriction of human rights needs a constitutionally valid reason.ll0

Barak opines that restricting a constitutional right can be done by sub- constitutional

'oo Gregory P. Magarian, " Substantive Media Regulalion in three dimensiors ", (working paper no. 2008-05,

Villanova Univeisity Scfiool of Law, Pennsylvania,2003) Found at <http://ssrn.com/abstract: 1088840> (Last

accessed December 20, 2014).

'" This class of rights includes freedom from torture, right to due process, and freedom from slavery. Also

please see, BaSak Qah, "Balancing Human Rights? Methodological Problems with Weights, Scales and

Froportions, " Human Rights Quarterly 29, No. I (Feb., 2007): 258. Found at

<http//www. i stor.ore/stable/20072795> (Last accessed January 20, 20 I 5).
-------1'- IUd"Jg. Also, Aharon Barak names such rights 'not eternal'. Please see, Aharon Barak,

Proportionality: Constitutional Rights and lheir Limitations (New York: Cambridge University Press,20l0),466.
to' 1bid.,252.
108 Ronald Dworkin, Taking Rights Serioisly (Massachusetts: Harvard University Press Cambridge, 1977), xi.

'0'Aileen McHarg, "Reconciling Human Rights and the Public Interest: Conceptual Problems and Doctrinal

Uncertainty in the Jurisprudence of the European Court of Human Rights," The Modern Law Review 62, No. 5

(Sep., 1999): 683. Available at <http://wwwjstor.org/stable/1097381> (Last accessed May 20,2015).
ttoMorrro, Ahsanversus Ardeshir Cowasjee, PLD 1998 SC 823 at page 1078. 'For example, Article 19, The

Constitution of Islamic Republic of Pakistan, 1973, while unambiguously recognizing fundamental rights of every

citizen with regard to freedom of speech, expression and freedom of press, is also subjected to limitation. Found at

<www.pakistani.org/pakistan/constitution/> (Last accessed June 30,2014).
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legislation.lll Barak gives the example of right of speech/expression and maintains that "When

considered within its entire scope, it is definite and complete. However, due to the need to

protect the rights of others or public interest considerations, the right to freedom of expression

cannot be realized to its fullest extent (divulging state secrets, for example, is illegal)".112 So the

question is if public interest (read protecting the right to information) sometimes becomes cause

whereupon freedoms of speech/expression of Media are regulated? Or if protecting the right to

information itself is a public interest keeping in view the importance attached to it?ll3

1.3.1 Rule of Proportionalify

Supreme Court of Pakistan has observed that "while interpreting Fundamental Rights guaranteed

by the Constitution, a cardinal principle has always to be borne in mind that these guarantees to

individuals are subject to the overriding necessity or interest of community. A balance has to be

struck between these rights of individuals and interests of the community".ll4 Theretbre, in case

when question of public interest is involved, rights of media may also be put under limitation to

tone the rights. Defamation and libel laws are based on theory to avoid conflict of rights.

T. Alexander Aleinikoff states that "The metaphor of balancing refers to theories of

constitutional interpretation that are based on the identification, valuation and comparison of

competing interests however, to some it is a method of resolving conflicts among values". I l5

Dworkin has given the notion of competing rights. He observes that "these other grounds

invoke the notion of competing rights that would be jeopardizedif the right in question were not

"'Aharon Barak, Proportionality: Constitutionql Rights and their Limitqtions, 147.
tt2lbict., 40.

"-' Discussion will continue in chapter 4.
tt' Pakistan Muslim League (N) versus Federation of Pakistan, PLD 2007 SC 642 at page 674.

' 't T. Alexander Aleinikoff, "Constitutional Law in the Age of Balancing " The Yali iaw Journal g6, No. 5
(Apr., 1987): 945. Found at <http://wwwjstor.or9stable/796529> (Last accessed on April 20,2015). Accordingto
T. Alexander Aleinikoff, balancing could be of two forms: Firstly, the courts talk about one interest outweighing
another. Constitutional standards requiring "compelling" or "important" state interests also exempli[, this form of
the balancing). Second is where the Court employs a different version of balancing by striking a balance between or
among competing interest. lbid.
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limited".r16 It is to limit the rights that Constitutions

principle of proportionality is a rule of balancing

I

I

I

have limitation clauses. Barak
I

which lies "at ithe heart of

views that

limitation

5{
,\i)'

t\,u'

"o Jeremy Brown, "The Doctrine of Proportionality: A Comparative Analysis of the Proportionality Principle
applied to free speech cases in Canada, South Africa and the European Convenlion on Human Rights and

Freedoms" (Masters of Law Thesis., Central European University, 2012). Found at

< www,gld.ceu.hr-r/20 I 3ibrown ieremy.Ddf) (Last accessed March I 4, 20 I 5).
r2o Barak, Proportionality: Constitutional Rights and their Limitations, 305.r'Proper Purpose, one of the

segments of principle of proportionality, includes: the public interest, the continued. existence of the state as a
democracy, national security, public order. Ibid.,265-277.

''' The requirement is that the means used by the limiting law fit (or are rational.ly connected to) the purpose

the limiting law was designed to fulfill. Ibid.,3O3.
'2' All those means that may advance the purpose of the limiting law - thattwhich would least limit the

human right in question. Ibid.,3l7.
123 ru:- a^-. -^---:-^^ L^l^-^lr23-This lest requires balancing of the benefits gained by the public and the ha# caused to the constituiional

right through the use of the means selected by law to obtain the proper pur pose. Ibid., 340.

"o lbid.,1or.
'2s lbid.,34o. r

lEiz

clauses".rrT Limitation clause provides the justification if a right is subjJcted to some limitations

at sub-constitutional level.l18 The Constitution of the Islamic Republic of Pakistan,7973,

contains specific limitation clauses for each right respectively. ,

Jeremy Brown maintains that there are four basic components of froportionality.lle These

are Proper Purpose,l20 rational connection,l2l necessity test,l22 andl pronortionality strictu

I

right. In case, where Media, the source of information for public, hur. g[n. astray and instead of

I.
spreading democratic values are engaged in other businesses which bestisuit their own interests,

rr6 Dworkin, Taking Rights Seriously,lg3.McHarg contends that though, relatiSnship between rights and the

public interest has been inadequately explored either by ECHR scholars or by rights iheorists more generally, it is
undersrood that rights may be "outweighed by other important considerations iuch lhs the collective good" (the

'interest' model)r '6. Aileen McHarg, "Riconciiing Human Rights and the Public Inter6'st: Conceptual Problems and

Doctrinal Uncertainty in the Jurisprudence of theluropean Court of Human Rights,"iTh, Modrrn Law Review 62,
No. 5 (Sep., 1999):672-673. Available at <http://wwwjstor.o > (Lastlaccessed May 20,2015).

'rr7'Barak 
iroportionality: ConstiturionA iisfut and their ti*itotio^JO. 

' 
:tt'Ibid.,z4. I

23



cannot Media freedoms be harmonized (if not strictly restricted) towards attaining public interest

i.e. developing informed citizenry? But since constitutional right cannot easily be superseded,

therefore, Barak further contends that public interest must be of "such a high level of social

importance that society may see it as crucial enough to justify a limitation on its constitutional

rights".l26

I.4. MAKING ACCOUNTABLE THE 'UNBRIDLED' MEDIA

Media have always offered resistance against any attempt to make them accountable. They have

clamored that accountability is a mean to interfere with the freedom but as discussed in

precedir-rg pages, when there involves public interest, a compelling reason (like to ensure people

their right to information), Media cannot make excuses of having privileges and freedoms so to

escape the accountability.

Main aims of Media accountability is "to improve the services of the Media to the

public; restore the prestige of Media in the eyes of the population; diversely protect freedom of

speech and press; obtain, fbr the profession, the autonomy that it needs to play its part in the

expansion of democracy and the betterment of the fate of mankind".t27 Media accountability

surely has multiple dimensions.

Stephan Russ-Mohl maintains that press freedom and media accountability are different

sides of the same coin.l28 Freedom of Expression doesn't rnean that media may not be held

t2u 1bid.,266. Discussion will continue in chapter 4.
r27 Project Media Act, Media Accountability and Transparency in Europe (MediaAcT); Best Practice Guide,

4.
r28 Prof. Dr. Stephan Russ-Mohl, Interview by Michal Glowacki, February, 2012, Central European Journal

of Communication 5, no, 2 (2012): 288. Found at <http://ptks.pl/cejc/wp-
content/uploads/2013/01/CEJC-Vol5_No2 Interview.pdf) (Last accessed November 16, 2013). Professor of
Journalism and Media Management at the Faculty of Communication Sciences, Universitd della Svizzera italiana,
Lugano and Director of the European Journalism Observatory.
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accounlable. McChesney argues that fieedom of the press does not mean media people do as

they please .t2e If the power mass media wields in a large- scale society is not controlled by

suitable accountability mechanisms, constitutional expectations might be breached.l30

Media studies do not offer Accountability Systems as prescribed as systems in other

established professions.'3' So there has always been a search aiming at finding a system

containing principles of 'osocial responsibility" and free expression and which would also ensure

media's credibility, which in turn would create an atmosphere of trust between the "media and

their audiences".l32

1.4.1 Regulation of Media

Mike Feintuck and Mike Varney associate access to information, which media assist to get, with

participation in society, or citizenship and further argue that "there is no evidence to suggest that

an unregulated, truly commercial market in broadcasting would fulfill this promise".l33

The Australian Govemment's report defines regulation as the imposition of rules or

principles designed to influence behavior.r3a Such an influence could be both external internal to

't'Robert W. McChesney,The problem of the media; LJ.S. communication polirics in the twenty-first century,
3r.

r3" Feintuck and Varney, Media Regulation, Public lnterest and rhe Law, 15.
l3r Jay Black and Chris Roberts, boing ethics in media: Theories and Practical Applications (New York:

Routledge, 201 r), 402. Found
https;//books.google.com.pk/books/about/DoinlEthics in_Media.html?id:Lggbll,eliX4C&redir-esc:y > (Last
accessed August 13, 201 4).

'" Epp Lauk and Michal Kus, "Editors' introduction: Media accountability - between tradition and
innovatio," Centrql European Journal of Communication, 5, no. 2 (2012): 169. < http://ptks.pl/cejc/wp-

C Vol5 > (Last accessed December 20,2013)

There are six different aspects of the media for the purpose of regulation, Denis McQuail, lr{edia Regulations,
(Deparlment of Media & Communication, University of Leicester, 2010) Found at
<https://www2,le.ac,uk/projects/oer/oers/media-and-communication/oers/ms750l/rnod2unitl l/mod2unitl lcg.pdf)
(Last accessed September 30,20 l3). These are i) Structure (Opponents to sanctions may agree to structural
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suitable accountability mechanisms, constitutional expectations might be breached.l30

Media studies do not offer Accountability Systems as prescribed as systems in other

established professions.'3' So there has always been a search aiming at finding a system

containing principles of o'social responsibility" and free expression and which would also ensure

media's credibility, which in tum would create an atmosphere of trust between the "media and

their audiences".l32

1.4.1 Regulation of Media

Mike Feintuck and Mike Varney associate access to information, which media assist to get, with

participation in society, or citizenship and further argue that "there is no evidence to suggest that

an unregulated, truly commercial market in broadcasting would fulfill this promise".l33

The Australian Govemment's report defines regulation as the imposition of rules or

principles designed to influence behavior.'34 Such an influence could be both external internal to

'" Robert W. McChesney, The problem of the media: LJ.S. communication politics in the twen\t-first cenlury,
31.

'3t'Feintuck and Varney, Media Regulation, Public Interesl and lhe Law, 15.
13r Jay Black and Chris Roberts, Doing ethics in media: Theories and Practical Applicationr (New York:

Routledge, 201 r), 402. Found aI

https:/,rbooks.google.com,pk/books/about,Doing:Ethics_in_Media.html?id=LggblPeliX4C&redir esc:y > (Last

accessed August 13, 201 4).

'" Epp Lauk and Michal Kus, "Editors' introduction: Media accountability - between tradition and

innovatio," Central European Journal of Communication, 5, no. 2 (2012): 169. < http://ptks.pl/cejc/wp-
content/uploads/2013/01/CEJC Vol5_No2 Lauk_Kus.pdf > (Last accessed December 20,2013).

r3r Feintuck and Varney, Media Regulation, Public Interest and lhe Lmt,86.
r3a Australian Government, Independent inquiry into the media and media regulation,February 2012,267.

There are six different aspects of the media for the purpose of regulation. Denis McQuail, ll{edia Regulations,
(Departruent of Media & Communication, University of Leicester, 2010) Found at
<https://www2.le.ac,uk/projects/oer/oers/media-and-communication/oers/ms750l/mod2unitl l/mod2unitl lcg.pdD
(Last accessed September 30,2013). These are i) Structure (Opponents to sanctions may agree to structural
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media industries.l35 Denis McQuail defines Media Regulation as a"whole process of control or

guidance, by established rules and procedures, applied by govemments and other political and

administrative authorities to all kinds of media activities".l36Thus, not necessarily accountability

involves restrictions of rights and freedoms of Media. It may involve mere guidance.

Black offers an account of three descriptions of regulation often propounded in the

literature. According to Black's third notion of Media regulation, unless there is change in

behavior of subject, regulation proves futile. The first two ideas of Black mainly relate to

statutory intervention (explained in following pages). Black rather gives a wider definition of

regulation. Black says

ln the first, regulation is the promulgation of rules by government accompanied by

mechanisms for monitoring and enforcement, usually assumed to be performed through a

specialist public agency. In the second, it is any form of direct state intervention in the

economy, whatever form that intervention might take. In the third, regulation is all

mechanisms of socialcontrolor influence affecting allaspects of behavior from whatever

source, whether they are intentional or not.l"

regulation and not otherwise); ii) Infrastructure and technology; iii) Distribution; iv) Access; v) Conduct; vi) Content
(Regulations aimed at media content normally deal either with protecting the public from perceived harm, or with
elevating the population's knowledge or appreciation for culture). Satya Ranjan Swain, "No Law to Regulatory
Regime: The Transition and India's Experience with the Press Council of India" (paper 20 I l, KIIT School of Law,
KIIT University, Bhubaneswar). Found at<http://ssrn.com/abstract:2181794> (Last accessed March 23, 2014).
Also, Feintuck and Varney, Media Regulation, Public lnterest and the Law ,127. Also for further details please see,

Robert McKenzie, "Comparing Media Regulation Between France, the USA, Mexico and Ghana," Comparative
Media Lqw journal no. 6 (2005). Found at

iwww. iuridicas.unam (Last accessed September 07, 2013).

'" Robert McKenzie, "Comparing Media Regulation Between France, the USA, Mexico and Ghana, "
Comparalive Media Lqw journal no. 6 (2005). Found at

> (Last accessed September 07,2013).
David McQueen, Free Press? You must be joking: How the British Press is suppressed.

(Last accessed June 25, 20 I 3).

Feintuck and Varney, Media Regulation, Public Interest and the Law, 202. Black then gives a new
definition: "Regulation is the sustained and focused attempt to alter the behavior of others according to defined
standards or purposes with intention of producing a broadly identified outcome or outcomes, rvhich may involve
mechanisms of standard-setting, information- gathering and behavior-modification." For further details please see,

Ibid., 205.
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1.4.1.1 Purpose of Media Regulation

euestion is why regulation? Why not let media free without any restriction. Factors affecting

News Media have already been discussed. These are mainly because of lapses in regulatory

systems.

Denis McQuail, an influential contemporary scholar in. communications, favors

regulation of media to protect sectional rights and interests that might be harmed by unrestricted

use of public means of communication.l38 A proper regulatory system may serve many purposes

like, protecting members of society, to encourage more general access to the Media and in that

way further promote the notion of free speech and counter the accusation that 'freedom of the

press is guaranteed only to those who own one'.139

Benjamin Franklin once ob'served that "abuses of the freedom of speech ought to be

repressed, but to whom do we dare commit the power to do it?"140 This is rather a debatable

question because, when Govemment takes part in process of rule formation for Media, it is

treated to be intervention with Media freedoms while, media industry's self devised codes of

conduct lack the authority. So where lies the solution?

According to Barak, the most feared thing in the whole context is the state

intervention.'al But the candid picture is that state always exercises control over media. Means

could be different. Authors of Media Regulation, Public Interest and the Law write "states at all

times ensure a degree of control or influence over the media"'la2

a\

r3s Mcquail, Media Regulations (Department of Media & Communicalion, L)niversity of Leicester, 2010).

'" Carole Fieming et.{|, An introduition to Journalism (Califomiai Sage Publications, 2006), 2 I I .

'oo John L. Hulte;g, "Holding the Media Accountable," in What's news: The Media in Arnerican society, ed.

Elie Abel (New Jersey: Institute for Contemporary Studies, l98l)' 213.
rar Barak, Proportionality: Constitutional Rights and their Limitations,422,

'o' Feintuck and Vamey, Media Regulation, Public Interest and the Law,5.
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Anonymous saying is that "Some problems are so bad, the only thing to do is to look at

them and deny them". Is this the right approach? Doing nothing perpetuates a system which is

good for nothing.la3 According to authors of Media Regulation, Public interest and Law, "[But]

the identification of a suitable regulatory arrangement is indeed a difficult task and is decided on

a case by case basis. It needs to be informed by a clear identification of the issue or problem to

be solved, the scale of the problem, and, consideration of possible regulatory and non- regulatory

options to address the issue, including self - and co- regulations as possible regulatory

responses".laaMcquail holds that though there are many overlapping processes of accountability

but there is no complete system of Media regulation in this regard.la5

It is the manner in which a society decides how to structure the media system, how it

elects to solve the problem of the media becomes of paramount importance.'ou Following are

given the three basic categories of Media Regulation. These are:

1) Statutory regulation (extemal form of regulation);

2) Self Regulation (intemal form of regulation); &

3) Co-Regulation.

1.4.2 Statutory Regulation

Joumalism scholar Michael Schudson asks is "freedom best served when govemment stands

aside or when govemment intervenes on behalf of open, diverse expression?"147 State can come

lar Australian Govemment, lndependent inquiry inlo the media and media regulation, February 2012,285.
rat Feintuck and Varney, tvtedia Regulation, Public Inleresl and the Latv,3l.
'ttDenis McQuail, "Publication in a free sociefy: The Problem of Accountability," Comunicagdo e Sociedade 7

(2005): 247. Found at <http://revistacomsoc.ptlindex.php/comsoc/article/viewFile/1220ll 163> (Last accessed December

31,20r4).
'ou Mcchesney,The problem of the media: U.S. communication politics in lhe hvenly-Jirsl century, 16.

'o'Schudson, The Sociologt of News,204.
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for salvage of interests of the public if the same are found to outweigh interests of the media.la8

Emerson views that the state's action is supported by the people's right to know.lae

The Australian Government's report on media states thal "Government Regulation

occurs when the state or an agency of the state makes the rules, oversees compliance with the

rules and provides enforceable consequences for breach of the rules, and (generally) where

participation in the regulatory regime is mandated by law."lso In other words, state takes on the

charge of making regulations. In actuality, law is heavily involved in media regulations: it offers

frameworks for resolving disputes; it sets standards what is lawful or unlawful; it may prescribe

and impose sanctions where rules have been broken; it also establishes regulatory authorities.lsl

It is understood that Constitutional rights may be limited by sub-constitutional laws by

legislature.'t2 Aharon Barak answers this question in positive and adds that such a statute/law

o
-n should be constitutional "if the limitations it places are proportional".ls3

:a
\-r

t= ra8 David L. Lange, "The Role of the Access Doctrine in the Regulation of the Mass Media: A Critical
Review and Assessment," North Carolina Law Review, 52 (1973): 38. Found at 5
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article:2209&context=faculty-scholarship> (Last accessed

December 04,2014).

'0" Thomas I. Emerson, " [,egal Fottndations of the Right to Know " , (Faculty Scholarship Series. Paper 2800,

Yale Law School, 1976) Found at <hnp://digitalcommons.law.yale.edu/fss oapers/2800> (Last accessed February

20,2015).
15" Australian Government, lndependent inquiry into the medio ancl media regulation,February 2012,272.
l'' Feintuck and Varney. Media Regulation, Public Interest and the Law,3l . And laws include acts of

parliament and rules by regulatory organizations. It has been mentioned that "enforcing those obligations belongs to

the police, the magistrates and regulating commissions, like the FCC in the US or its French equivalent the CSA".
Claude-Jean Bertrand, Quality Control: Media Ethics and Accountability Syslsms (Paris: Presses Universitaires de

France, 1997), 1l-12. Found at <http://polpred.com/free/qclbook.pdP (Last accessed June 20,2013) Detailed
regulatory structures of United Kingdom, United States and India have been given in second chapter of this research.

'52 Barak, Proportionali0,; Constitutional Rights and their Limitations, 164-165.
r53 Proportionality and the limitation clause limit both the powers of the state and the rights of the individual.

Barak, Proportionality: Constitutional Rights and their Limitations, 163. For further details please read, the

discussion under 1.3. Putting restrictions on Media's Rights: Balancing the Context, Also see lbid.,8l, Whether

those limitations were imposed to serve the public interest (such as national security considerations) or whether they

were imposed for the protection of the right of others (as in the protection of another person's good reputation, or

privacy). In some cases, the constitutional text demands that the limitation of the constitutional right be "necessary"

or "reasonable" in a democratic society. These and other, similar terms have often been intetpreted as the

proportionality requirement. Also please see Ibid., 132-133.

Bertrand is not in support of Media Accountability systems backed by statue. According
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to him, use of laws could be dangerous.lso Surely, enactment of any legal instrument might be

taken as another tool to chill the speech/ expression.

Dr. Alexander Meiklejohn writes in favor of statutory back up "state should have

legitimate means to intervene and to protect robust debate from individuals or enterprises that

might hijack i1:r.155 Croteau and Hoynes even went to extent of holding the view that question is

not "whether the Government should intervene, the real issue is how the Government should

intervene". 156

In broadcast world, the concept of public trust restricts and regulates private ownership of

the broadcasting spectrunr with broadcast licenses owing to airwaves - public property

doctrine.'t'Ho*euer, some critics flout the argument that just because air waves are property of

public therefore, regulation is needed.lss

In short, media industry relies on a complex set of laws and regulations that help to

define both the playing field and the rules of the game."'Every system has flaws therefore, as

has been exclaimed "Legal reforms should not be expected to bring about a Madisonian utopia.

But they would help".l60

'to Bertrand, Quality Control; Media Ethics and Accountability Systems, ll- 12.

'" Schudson, The Sociology of News,206.

'su Croteau and Hoynes, The Business of Media Corporate: Corporale lvledia and the Public Inleresl,66.
ts'Ibid.Forfurtherdetailsalsosee,TerryFlew,"Broadcastingandthesocial contract,"inGloballl4ediaPolicyin

the Netu A,{illennium, ed. Marc Raboy (Bedfordshire: University of Luton Press,2002), I13.

'5'Veljanovski dispenses with the frequency scarcity argument for regulation, identifuing it as'an artificial one

created by governrnent and claiming that a viable altemative would be the identification of broadcasting frequencies as

private litigation. Feintuck and Varney, Media Regulation, Public lnterest and the Law,82. Scarcify issue is just an excuse

and secondly, the new technology making the older technology obsolete therefore, no need oflicensing on basis ofreason
that there is scarcity of waves. Gregory P. Magarian, "substantive Media Regulation in lhree dimension.s ", (working paper

no. 2008-05, Villanova University School of Law, Pennsylvania, 2008) Found at <http://ssm.com/abstract= 1088840>
(Last accessed December 20,2014). Most European Countries adopt a strict system of licensing for broadcasters,

combined with strict public service requirements to make sure a degree of pluralisrn and diversity that would not be

provided otherwise by the highly concentrated Media market. Feintuck and Varney, Media Regulation, Public Interest and
the Latt,9l.

r5e Croteau and Hoynes, The Business of Media Corporate: Corporale Media and the Public Interest,66.

'6osatya Ranjan Swain, "y'y'o Latv to Regulatory Regime: The Transition and lndia's Experience wilh the Press

Council of India" (paper 2011, KIIT School of Law, KIIT University, Bhubaneswar). Found

at<http ://ssrn. com/abstract=2 I 8 I 794> ( Last accessed Mar ch 23, 20 I 4).
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1.4.3 Self-Regulation

Self -regulation is an effective way of regulating the conduct of Media. McQuail defines self-

regulation "as responsibilities assigned to media operators to implement by themselves or that

are voluntarily chosen by them".l6l Self-regulation is best method as far as Media is concerned

for the statutory or extemal regulation is considered to be 'draconian threat for freedom of

media'.162 In the opinion of B.G. Verghese, in order to avoid outside curbs, media must evolve

its own codes and standards and have machinery for self-regulation.l63 Usually, press media has

self-regulatory schemes.

However, as self-regulation offers advantages like flexibility and quickness, there are

certain disadvantages in particular with self-regulation in the 'media sphere'.164 Mike Feintuck

and Mike Varney mention that in self-regulatory set-up there is less protection for rights than

with the protection offered by law. Sanctions are missing for enforcement.165 Hence, pure self-

regulation with complete exclusion of Government is not enough, therefore, as opined by of

Mike Feintuck and Mike Vamey, there would always be threat that "self-regulation without fear

of 'benign big gun' of the state to step in and take enforcement action against any repeated

transgressor, will not be effective".l66

But again this is all about the voluntary obedience. As was observed by Delhi High

Court, "Self-regulation therefore is not a simple matter; it places requirements upon every level

'u' Denis McQuail, Medio Regulations, (Department of Media & Communication, l)niversity of Leicester,
2010).

r62 Australian Government, lndependent inquiry inlo the media and media regulation,February 2012, 189.

'ut B. C. Verghese, "The Media in a Free Society: Proposals for Restructuring," Economic and
Political Weekly, 12, No. 18 (Apr. 30, 1977):739. Found at <http://wwwjstor.org/stable/4365545> (Last
accessed April 25, 2015).

'uo Feintuck and Vamey, Media Regulation, Public lnlerest and lhe Low,242-243.
tut tbid.
,6,, Ibid.
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of the media organization, on the joumalist themselves, on their editors and managers, on the

approach of the media organization to the production of content and the overall behavior of the

media company".l67 Since there is difference between obligation and mere requirement, self-

regulatory mechanisms are more popular in Media industry than state intervention. One of the

common means of self-regulation .is establishing independent press council.l68 Other means

include appointing ombudsmanl6e and formulating ethical codes for desired results.lT0

'u' lnrlraprastha People & Another. versus (Jnion Of India & Others, WP(C)No.1200/2011 before Delhi

High Court. Judgment Pronounced on:April 09 ,2013. Found at <http://indiankanoon.org/doc/80393956D (Last

accessed May 07,2015).

'u* Press Councils (PCs) normally adjudicate complaints by users against the press media. Clause Jean

Bertrand, "lntroduction: Media Accountability," Pacific Journalism Review I l, 2 (2005): 5. Found at

<http:/www.pjreview @ast

accessed March 02,2013) Creation of Colncils usually owes to threat of Government Regulation. New Zealand

Law Commis sion, The News Media meets 'New Media', Rights, Responsibilities qnd Regulation in the Digilal Age,

2011, l2O. <http://www.lawcom,eovt.nzlsites/default/files/projectAvailableFormats/NZLC%201P27'pdf} (Last

accessed April 23,2013) According to an estimate, there are about 87 councils all around the world working

efficiently to ensure the accountabilify of Media. Some PCs are established purely by Media and some are

dependent on government as Pakistan Press Council. Australian'Government,lndependent inquiry into lhe media

htto://www.abc.net.au/mediawatch/transcripts/1205 finkelstein.pdf > (Last accessed May 12, 2013). Bertrand

praises that"a PC is meant to improve the News Media and is potentially the best'media accountability system".

Clause Jean Bertrand , " Media ethics and accountability Systems" (New Jersey: Transaction Publishers, 2002), 1 10.

Found at < https://books.google.com,pk/books?isbn=14 I 282834 1> (Last accessed

March 02,2013) Bertrand furlher maintains that press council provides a platform to gather the stakeholders

including Media people who own the power to inform, those who possess the talent to inform, and those who have

the righito be informed that is the citizens. Clause Jean Bertrand, "lntroduction: Media Accountability," Pacific

Journalism Review ll, 2 (2005): 6 Found at

<http://www.pjreview.info/sites/defaulUfiles/articles/pdfs/pjfl023 I l-2-editorial-bertrand-pp5- 16.pdf) (Last

accessed March 02,2013) Decisions of prest councils are taken seriously and reply/correction are published on the

directions of Council. According to critiqu'es Press Councils do not serve any purpose for they lack the power to

penalize. Ibict., 7. Obedience of Media will be voluntary for a responsible medium will follow the decision of
Council but an inesponsible one will flout it. Claude Jean Bertrand, Media Accountability Systems, Organization for

Security and Coordination in Europe (OSCE), 2007, 7. Found at

(Last accessed May 30,2015).
Australian Government's Report mentions that "An internal accountability mechanism more advanced

than adoption of code is ombudsman or readers representatives." Australian Government, Independent inquiry into

rhe media and media regulation, February 2012, 199. Ombudsman plays role as an'in-house critic' and maintains

the check and balance by extending the redressal on complaints . Huub Evers, "The news ombudsman: Lightning

rod or watchdog?" Central European Journal of Communication,5 no.2 (2012):230. Found at <plks.pl&9jg/rw-

content/uploads/2013/01/CEJC_Vol5-No2-Eversl.pdf) (Last accessed December 09, 2013).

''n Media Ethics are of much importance now as public awareness has increased. In addition to this,

journalists are more educated than their predecessors. Bertrand, Quality Control: Media Ethics and Accountability
Systems, T. Codes of ethics are formulated by individual journalists or by professional journalistic associations for a

particular organization or for media generally. Reason behind forming code of conduct is that if red lines can be

drawn for the legal and medical professions in the form of ethical codes etc; why should it be any different for

,i\
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Putting in nutshell, self-regulation is generally more flexible than statutory regulation,

.?:\r3

a

while latter is difficult to modif,.r7r Financial cost of self-regulation is not bome by state and it

ensures the independence without the fear of severe penalties.lT2

1.4.4 Co-Regulation

Co-regulation has been defined as "industry-association self-regulation with some oversight and/

or ratification by govemment".lT3 Co-regulation occurs when the rules are developed,

administered and enforced by a combination of government agencies and regulated entities.'70 It

is notable that co-regulation has been somewhat more popular in the media sector than self-

regulation itself. Eminent scholars including Barren have supported media "co-regulation" by

the state. l75It has been cherished as a middle way between 'imperial power or dominium power

of the state' in order to enforce regulation and 'naivet6 of trusting companies to regulate

themselves'.176 However, there is constant threat of state sanction for state does have a particular

character setting standards, besides, it should not be overlooked that co- regulatory entities may

remain vulnerable to 'industry capture'.177

Media? However, critics hold that codes of ethics does not offer much towards accountability because of the

lack of enforceability. Ibid., 52.

''' Andre* Puddephatt, The Importance of Self Regulation of the Media in upholding freedom of
expression, LiNESCO, 2011, 12. Found at < http://unesdoc.unesco.orgiimages/0019/001916/19l624e.pdf >

(Last accessed May 30, 201 5).
t'2 lbid.
r73 Feintuck and Varney, Media Regulation, Public Interest and the Law,241.
l7a Australian Government, Independent inquiry into the media and media regulation, February 2012,

272.

'" Susanne Fengler, "From media self-regulation to 'crowd criticism': Media accountability in the

digital oge," Central European Journal of Communication,5, no 2 (2012):183. Found al

<irttp:/pttcs.pt/cejc/w (Last accessed December 09,

20 l 3).
176 Feintuck and Varney, Media Regulalion, Public Interest and the Law,241. Also, Australian

Government, Independent inquiry into the media and media regulatiort, February 2012,276.
r7'Australian Govemment, Independenl inquiry into the media and media regulation, February 2012,

276.
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1.5. CONCLUSION

While exercising powers, immunity cannot be claimed from accountability. Of course, absolute

freedom gives rise to chaos and unrest. Where News Media provide information to people, they

should not be allowed to misuse the freedoms in the name of information and then also to claim

privileges/liberties. The solution lies in the middle way. Neither absolute freedom nor censorship

by Govemment for the sake of their own benefits should be allowed. But how other democracies

cope with growing powers of Media? Does United States of America, champion of human basic

rights, favor restricting the freedoms of Media? Next chapter have answers to these questions.
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CHAPTER TWO: MEDIA REGULATIONS ACROSS UNITED KINGDOM,
UNITED STATES & INDIA

2.1. INTRODUCTION

In order to give insight into international systems of Media regulation, three countries have been

chosen. Media systems of United Kingdom and United States, the archetypes employed in

virtually all discussions of broadcasting policy in democratic nations,rTs will be discussed along

with media set-up of neighboring country India.

Gillian Doyle, a significant figure in field of media economics, writes that high levels of

media concentration inside European national markets can bring economic, commercial and

other strategic benefits but such concentration endangers "open, diverse and pluralistic systems

of media provisions" and to avoid such result, countries of Europe have adopted special rules to

restrict ownership of media.lTe In this chapter, a study will be undertaken to explore how big

democracies are coping with the emerging 'rule of giants' which threatens the right to

information of citizens especially in Post Leveson inquiry's scenario.ls0

2.2. UNITED KINGDOM

In the United Kingdom (hereinafter as 'UK'), there is no codified law dealing with the freedom

of expression.'8' Media system of UK is a "dual system marked by a significantly deregulated

l" Robert W. McChesney, Rich Media, Poor Demouacy: Communicalion Politics in Dubious Tines Q'lew

York: The New Press, 2000),229.

'" Gillian Doyle, Media Ownership (London: Sage Publications Ltd,2002)'26 &147.

't" Roberl Winnett, "News of the World shut down in bid to end phone hacking scandal," The Telegroph,

July 07, 201 L Found a1 <http://www.telegraph.co.uk/news/uknews/phone-hacking/862442l News-of-the-World-

shut-down-in-bid-to-end-phone-hacking-scandal.html> (Last accessed June 01, 2015). Western democracies have

taten tegat measures to prot..t editorial independence against media owners' interference. Certain legal measures

include inacting competition laws for example, European Union Treaty (Articles 85, 86 & 90) and Merger Control

Regulation (1989) as enacted in Europe to regulate the control of Media giants. Ibid., 166-167. Also, Gregory P.

Migarian, " Subsiantive Media Regulation in three dimensions ", (working paper no. 2008-05, Villanova University

School of Law, Pennsylvania,2003) Found at <http://ssrn.com/abstracF 1088840> (Last accessed December 20,

2014).' 
't' Human Rights Act, 1998, embodies law of human rights in UK. The impact of Human Rights Act, 1998'

particularly in relation to the regulation of media content, has been significant in UK' Mike Feintuck and Mike
\
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commercial television and an equally robust public service broadcastinr,.ls2 In his research

paper, Ilamid Raza refers to T. Gibbons who in tum mentioned two key features defining the

media policy in UK. Firstly, there is the idea of universality of broadcasting services which

should be available throughout the country and should supply for all flavors and interests, and

secondly, the idea of "cultural responsibility" which means that the media content aims at

"informing and educating the public..."l83

The broadcast media in UK are subjected to a regulatory body, The Office of

Communications ('Ofcom') and regulation of broadcast media is mostly based on statutes fbr

example the laws of general application, such as those relating to del'amation, obscenity and hate

speech also apply to them.lsa

2,2,1 THE OFFICE OF COMMUNICATIONS

Communications Act, 2003, established The Office of Communications (herein after 'Ofcom').

Ofcom is 'an independent regulator, licensing and competition authority' for the United

Kingdom media industries.lss Here in Pakistan, Pakistan Electronic Media Regulatory Authority

is parallel to Ofcom but the domain of operation of latter is wider because Ofcom has brought

various'legacy'regulators under its realm.l86 To ensure the freedoms of media, Section 3 (3) of

Varney, Media Regulation, Public Interest and the Zaw (Edinburgh: Edinburgh University Press, 2006), 2.

Promulgation of Ofcom's'Content Code', along with a number of other rneasures, have been impacted upon by the

implementation of certain rights in the European Convention on Human Rights into UK law by the Human Rights

Act. lbid., 201.
182 Hamid Raza, " Policy and PEMRA; Comparisons with UK and USA," Crilerion Quarterly 7, no. 4

(2015). Found at <hnp://www.criteri >

(Last accessed June 09,2015).
183 lbid.
rsaEvan Ruth and Toby Mendel, Media Regulation in United Kingdom. <https://www.articlelg.org/data/

/publications/uk-media-regulation.pdD (Last accessed December 20, 201 4).
<www.ofcom.org.uk/> (Last accessed June 02, 2015).

l8o Feintuck and Varney, Media Regulqtion, Public Interest and the Law, 154. Also <www.ofcom,org.uk/>
(Last accessed June 02, 2015). Also, "Procedures for the consideration of statutory sanctions in breaches of
broadcast licences," ofcom. Found at <hftp://stakeholders.ofcom.org.uk/broadcasting/guidance/complaints-

36



tL.

}

the Communications Act, 2003, requires that Ofcom's regulatory activities should be

proportionate and target only those cases in which action is needed.rsT By virtue of section 3 (a)

and (b) of the Act, Chairperson and other members of the Board of Ofcom are appointed by the

Secretary of State.l88

2.2.2 PRESS COMPLAINTS COMMISSION

Print Media in UK is self-regulatory. Press Complaints Commission ( hereinafter as 'PCC'), a

successor of Press Council of United Kingdom and a voluntary grievance addressing institution

established in 1991, has always been subjected to criticism in UK due to lack of control.rse PCC

can be compared with Press Council of Pakistan, a semi-autonomous body also subjected to

criticism due to lack of effectiveness. The PCC's code of practice, which was ratifiedin2007,

states,

All members of the press have a duty to maintain the highest professional standards' The

Code, which includes this preamble and the public interest exceptions below, sets the

benchmark for those ethical standards, protecting both the rights of the individual and the

public's right to know. It is the cornerstone of the system of self-regulation to which the

industry has made a binding commitment're0

sanctions/procedures--sanctions/> Also: Feintuck and Varney, Media Regulation, Public Interest and lhe Luw,203.

Ofcom inherits the duties of the five existing regulators it replaces: the Broadcasting Standards Commission (BSC),

the Independent Television Commission (tfC), Oftel, the Radio Authority and the Radio communications Agency.

For further details please see, <h$plwlry{.lt!-AlgJk/> (Last accessed on June 05,2015).

't' Feintuck and Varney, Media Regulation, Public lnterest and the Law, 154. Sanctions available to

OFCOM include decision to: ij issue a direciion not to repeat a program or advertisement; ii) issue a direction to

broadcast a correction or a statement of Ofcom's findings which may be required to be in such form, and to be

included in programs at such times, as Ofcom may determine; ii) impose a financial penalty; iii) shorten or suspend

a license (only ipplicable in certain cases); and/or iv) revoke a license, "Procedures for the consideration ofstatutory

sanctions in breaches of broadcast licences," ofcom. Found
ncti

at
Last

accessed May 30,2015).

'8* Found at <www.ofcom.org.uk/> (Last accessed June 02,2015).
,',..Phoner,,u.r.i',g.cu,*'o*d,Milibanddemandnewwatchdog,''BBCNEWS.Foundat<

(Last accessed December 31,2014).

e*na ut.frmp'lf***.p..rrs.rU.*.ttlit I (Last accessed June I6,20I5)'
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Mike Feintuck and Mike Virney, authors of Media Regulation, Public interest and the

Law, write that

PCC lacks the 'big sticks' which Ofcom, as the broadcaster regulator, possess. There is

only one formal sanction available with PCC if a breach of the code is upheld- that of the

publication of its decision. Muny other complaints are resolved informally. Majority of

cases result in apologies or corrections being published. There is no power to offer

financial compensation, or even to fine repeated transgressors of the PCC Code.lel

2.2.2.1The Leveson Inquiry & Changing trends of regulation

The News of World was one of the oldest newspapers of UK. It was back in yeat2005, when a

series of investigations began following the disclosure of phone hacking on behalf of The News

of World to gain access to information. More than 4,000 people have been identified by police as

victims of phone spying by the The News of The World.re2

The Leveson inquiry was set up by Prime Minister of United Kingdom in July 2011,

after the above mentioned phone-hacking by reporters at the (now-non-existent) News of the

Worldbecame public.le3 Inquiry led to closure of the newspaper. Lord Justice Leveson was

asked to look into the "culture, practices and ethics" of the press, its relationship with politicians

and the police; why the regulatory regime failed; and whethir previous instances of media

misconduct were acted upon.lealord Leveson called upon the industry to set up a new press

rel Feintuck and Varney, Media Regulalion, Public Inlerest and the Law, 192.
tez'rq&A: News of the World phone-hacking scandal," BBC NEIyS'

(Last accessed June 20, 2015).

Robert Winnett, "News of the World shut down in bid to end phone hacking scandal,"

Found at

The Telegraplt,

July 07,2011. Found at

-in-bid-to-end-phone-hacking-scandal.html> (Last accessed June 01,2015).

The Leveson Inquiry, An tnquiry into the Culture, Practices and Ethics of the Press, vol. L, 2012, 4.

accessed June 15, 2014).
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standards self -body for the Press Complaints Commission "had bungled its response to the

phone hacking scandal so badly that its demise became inevitable."re5

It was in September 2014, following the Leveson inquiry that PCC was replaced with

Independent Press Standards Organization (IPSO). te6

2.2.3 COMPETITION AND MARKETS AUTHORITY

UK have recently begun focus more on the need for competition rules and regulations to provide

safeguards for all access points to the media by facilitating level playing field.re7

On April 01,2014, the Competition Commission of UK was replaced by the Competition

and Markets Authority (CMA), now the new competition watchdog in UK.re8 United Kingdom

merger control is regulated by the Competition Act, 1998, and Enterprise Act,2002, (herein after

refened as EA).lee The EA, 2}O2,provides that in certain cases Secretary of State may intervene

on merger of two entities on the basis of public interest concerns and may even "trump" the

assessments if the same is anti-competitive in nature.200 That surely makes sure prevention of

media concentration.

2.3. UNITED STATES OF AMERICA

In United States of America (hereinafter as'US'), Freedom of speech/expression is protected by

'etRaphael Satter, A guide to Britain's new media regulalion regime, Found at

<http://bigstory.ap.org/article/guide-britains-new-media-regulation-regime> (Last accessed on June 06, 2015).

''t'Found at <hnp://www,pcc.or > (Last accessed on June 16,2015).
r" Doyle, Media Ownership, l5l.
re8<htip://www. iclg.co.uk/practice-areas/merser-control/merger-control-201 5/united-kingdom (Last accessed

June 0 l, 20 I 5).1eo*{-lK Merger Control, Quick guides," Ashurst LLP. Found at

<https://www.ashur > (Last accessed on June 07,2015).- 
200 Mandate of Secretary under section 59 of Enterprise Act, 2002, to intervene in mergers where public

interest is involved flows from section 58 of the said Act. Secretary of State can make such intervention when a

question relates to "national security or defence, media concerns such as media pluralify, accuracy and quality" and

"the stability of the UK financial system. Found at

<http://www.legisla (Last accessed June 30,2015).
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first and fourteenth amendments.2ol It is the fourteenth amendment which makes the first

amendment applicable to the states.2o2 First Amendment provides that "Congress shall make no

law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging

the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to

petition the Government for a redress of grievances".20l

Free speech protections granted to US media are exemplary.204 The first amendment's

language is so absolute that it does not contain explicit limitation clause. Likewise, the Bill of

Rights has no general limitation clause.20s

'o' Corpus Juris Secundurn, Volume l6 (A), para 501 page 596.

'o'Ne, York Times Co. verstts Sullivan, 376 U.S' 254 Found at

<hftps://www.law.cornell.edu/supremecourUtexV3T6/254> (Last accessed June 01, 2015)' Fourteenth amendment

pornaturalizedintheUnitedStatesandsubjecttothejurisdictionthereof,
ire citizens of the United Statis and of the State wherein they reside. No State shall make or enforce any law which

shallabridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of

life, liberty, o, propqt!, without due process of law; nor deny to any person within its jurisdiction the equal

protection-of thclaws. Section. 2. Representatives shall be apportioned among the several States according to their

iespective numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the

rigirt to vote at any election for the choice of electors for President and Vice President of the United States,

Rlpresentatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature

ttreieol is denied to anf of the male inhabitants of such State, being twenty-one years of age, and citizens of the

United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of
representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the

wirole number of male citizens twenty-one years of age in such State, Section.3. No person shall be a Senator or

Representative in Congress, or electoiof president and Vice President, or hold any office, civil or military, under the

United States, or undei any State, who, having previously taken an oath, as a member of Congress, or as an officer

of the United States, or as a member of any State legislature, or as an executive or judicial officer of any State, to

support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, o,r

givin aid or comfoft to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such

iisabiliry. Section. 4. The validity of the public debt of the United States, authorized by law, including debts

incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be

questioned. duineither the United States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United Staies, or any claim for the loss or emancipation of any slave; but all

such debts, obligations and claims shall be held illegal and void. Section, 5. The Congress shall have power to

enforce, by appropriate legislation, the provisions of this article'" Found at

< hno://constiiution.findlaw.com/amendments.html#sthash.iMsqOiWX.dDuf} (Last accessed June 0l , 2015)'

F*rd .t < hnp://constitution.frndlaw.com/amendments.html#sthashjMsqOiWX.dpuf} (Last accessed

June 01,2015).

'b'' Artio, at another point mentions that US law leans heavily "some might say far too heavily" in favor of

media. For fur1her detail see, Developments in the Law: The Law of Media, Hq-^ard Lav'Review, Vol. 120, No.4

(Feb.,2007): 1035. Found at <http://wwwjstor.ore/stable/40041997> (Last accessed June 01,2015)'
2os 'The first l0 amendments to US Constitution lbrm Bill of Rights. Found at

<billofrightsinstitute.ordfounding-documents/bill-of-rights/> (Last accessed December 16,2013).
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ln Konigsberg versus State Bar of California206, Justice Hugo Black while refening the

First Amendment, goes on to declare that words mentioned are "the First Amendment's

= unequivocal command" and insisting that "No law" means no law.207

Meiklejohn contends thatthe central purpose of the first amendment is to protect the free

flow of information.2os In Pakistan, in order to make access to information possible, Freedom of

Information Ordinance, 2002 has been enacted. In the United States, on the federal level,

Congress has passed three significant statutes that direct the release of government held

information. These are: The Freedom of Information Act of 1967; the Privacy Act of 1974;

Sunshine Act of lg76.2oe

2.3.I FREEDOM OF MEDIA

boosts that its Media may be the least regulated in the world.2'0 But, liberties for Media in

are not absolute as provided by Corupus juris secundum,

"First amendment rights or guaranties are not absolute, unlimited or immune from

control; they must yield to more compelling state interests, and their regulation as to time,

place, and manner of exercise is proper when reasonably related to a valid public

interest... Also, the exercise of such rights may be restricted when the unbridled exercise

of right may invade and injure the rights of others...."2rr

'0" I L.Ed.2d 810= 353 U.S. 252. Found at <https://supremejustia.com/cases/federalius/366/36/> (Last

accessed June 0 1, 20 1 5).

'ot Satya Ranjan Swain, "No Lqw to Regulatory Regime: The Transition and India's Experience wilh the
Press Council of lndia" (paper 2011, KIIT School of Law, KIIT University, Bhubaneswar). Found
at<http://ssrn. convabstract=2 I 8 I 794> (Last accessed March 23, 20 I 4).

208 Michael J. Hayes, "Whatever happened to "the right to know"? Access to Government Controlled
information since Richmond Newspapers, " Virginia Lqw Review, 73, No. 6 (Sep., 1987): 1112.

:llwww.i > (Last accessed March 30,2015).
Every state in US has an open records law and a sunshine law. Michael J. Hayes, "Whatever happened to

"the right to know"? Access to Government Controlled information since Richmond Newspapers," Virginiq Lqw
Review, Vol.73, No.6 (Sep., 1987): 1139. <http://wwwjstor.orglstable/I073037> (Last accessed March 30,2015).

2'u Mcchesney, Rich Media, Poor Democracy: Communication Politics in Dubious Times,26l .

"' Corput Juris Secundurn, Volume l6 (A), para 458 pages. 480-481.

I

I

US

US

4t



The above lines clearly show that media power in US is not absolute. Mass media in US

have not only first amendment rights but also first amendment obligations to inform the public

and to provide them forum for exchange of diverse ideas.2r2 USA's Media are subjected to

number of laws defining the features of most powerful and influential media on planet earth,2r3

However, newspapers in United States are not licensed or regulated by a central

govemment-related agency and are legally free to publish almost any material that has not been

judged by a court to be obscene.2'o Ruling of U.S. Supreme Court in 1974 in Miami Herald

Pubtishing Co. versus Tornillo2t5 is noteworthy to quote here to indicate the importance United

States give to freedom of press. Speaking for a unanimous Court, Chief Justice Warner Burger

ruled, "A responsible press is an undoubtedly desirable goal, but press responsibility is not

mandated by the Constitution and like many other virtues it cannot be legislate 6.n216 On the other

hand Justice Byron White remarked,

A newspaper or magazine is not a public utility subject to 'reasonable' governmental

regulation in matters affecting the exercise of journalistic judgment... government may

not force a newspaper to print copy which, in its journalistic discretion, it chooses to

leave on the newsroom floor"... None can "dictate to the press the contents of its news

columns or the slant of its editorials" - 1ryfuefher by Congressional laws or judicial

''guidelines".2l7

2't Satya Ranjan Swain, "No Lqw to Regulatory Regime: The Transition and Indiq's Experience with the
Press Council of lndia" (paper 2011, KIIT School of Law, KIIT Universiry, Bhubaneswar). Found
at<http://ssrn.com/abstract:2 I 8 I 794> (Last accessed March 23, 20 I 4).

'" Bureau of international Information programs United States Department of State, Media Law: Handbook
series,2010. Found at <http://iipdigital. (Last accessed

June 02,2015),
2tt*Media, " Legal Information Institute [LII], Cornell University Law School.

<http://www.law.com > (Last accessed September 20, 2013). Also see, Kenneth V. Creech,
Eleclronic Mediq Lqw and Regulatior, sixth ed. (New York: Routledge,2014),46.

2's 4l L. Ed.2d73o.
21" Miami Herald Publishing Co. versus Tornillo,4l L. Ed. 2d730 atpage 740.

"' lbid., 742.
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Broadcast media of US do not enjoy the same First Amendment protection.''8 State may

interfere on the basis of view that staying off of Govemment may actually weaken, rather than

safeguard the basic freedoms.2'e This is because of the reason that first amendment's aim, is to

protect media that afford "broad and deep attention to public issued" and provide "public

exposure to an appropriate diversity of view" and hence it is vital for government sometimes to

interfere but within bounds. But Government cannot define the specific content of broadcasts

because such decision would be in violation of the first amendment.220 In US, regulation of

media is limited to structural and economical matters rather than the control of content.22l This is

because of the reason that there is ohe common understanding of first amendment doctrine that it

does not treat structural media regulations as limiting speech.222

2.3.2 FEDERAL COMMUNICATIONS COMMISSION

The Federal Communication Commission (hereinafter as 'FCC') is an independent U.S.

government agency which regulates interstate and international communications by radio,

television, wire, satellite and cable in all 50 states, the District of Columbia and U.S.

territories.223 The Communications Act, 1934, established FCC back in the year 1934, Unlike

Pakistan Electronic Media Regulatory Authority which comes under control of executive, FCC is

under-Jhe supervision of 'Congress (detail will be provided in chapters to come). '20 FCC's

2r8 David Croteau and William Holmes, The Business of Media Corporate: Corporate Media and the Public

I nterest (California: Pine Forge Press, Sage Publications, 2006), 3 l.
2l'Michael Schudson, The Sociologt of News (New York: W. W. Norton & Company, Inc., 2003),202-203.
220 David Croteau and William Hoynes, The Business of Media Corporate: Corporate Media and the Public

lnterest,3l,
22r Feintuck and Varney, Media Regulalion, Public Interest and the Law, ll.
"' Gregory P. Magarian, " Substantive Media Regulation in three dimensiors ", (working paper no. 2008-05,

Villanova University School of Law, Pennsylvania,2008) Found at <http://ssrn.com/abstract: 1088840> (Last

accessed December 20, 201 4).

'2r Section 152 of the Communications Act, 1934, enables FCC with stake to regulate all interstate

communication by wire or radio. For details please visit the official website of the commission
< https://www.fcc.gov/> (Last accessed September 20, 2013).

22'Found at <https://www.fcc.gov/guides/about-fcc> (Last accessed June I 5, 20 I 4).
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commissioners are appointed by the president and confirmed by the Senate.225 While here in

Pakistan, PEMRA's chairman is appointed by President.226 FCC has bureaus for various

specified tasks.227

Unser section 312 of the Communications Act,1934, FCC can revoke a license or fail to

renew a license. Latter penalty is reserved only for cases where a broadcaster demonstrates

willful and repeated disregard for the law. The second and main power of enforcement is the

flne, which the Enforcement Bureau of the FCC can levy on broadcasters that violate rules and

r,! 228regulauons.

2.3.3 RIGHT OF VIEWERS IS PARAMOUNT AND NOT OF BROADCASTERS

McChesney laments the growing concentration of Media in US. He maintains that "the corporate

media lobbies are notorious for their abilities to get their way with politicians, especially if their

adversary is not another powerful corporate sector, but that amorphous entity called the 'public

interest".22' Dre to lack of government intervention, Media in US is victim to concentration.230

Gravity of situation can be measured by fact that'o...virtually no new daily newspapers have

been successfully launched in existing markets in the United States since World War I, despite

their immense profitability and growth".23l

Media Concentration has ringed alarming bells in the United States. As desperate times

"t rbid.226Read section 6 of PEMRA Ordinance, 2002, Found at
<http://www.pemra.gov.pldpemra/images/docs/legislation/Ordinance_2002.pdf> (Last accessed July 01, 201 3).

nBureau,WirelessTelecommunicationsBureauandInternational
Bureau. To see how different bureaus function, please visit, < hffps://www.fcc.govD (Last accessed September 20,

20 l 3).

"t"Obscene, Indecent and Profane Broadcasts," Federal Communications Commission
<hnps://consurnercornplaints.fcc.gov/hclen-us/articles/20273I600-Obscene-lndecent-and-Profane Broadcasts> (Last

accessed September 20, 20 13).

"'Robeft McChesney, "The Global Resfnrcturing of media ownership," in Global Media Policy in the New

Millennitm, ed. Marc Raboy (Bedfordshire: University of Luton Press, 2002), 156.

"" Schudson, The Sociolog,t of News,200.

"' Mcchesney, Rich Media, Poor Democt'acy: Communication Politics in Dubious Times,271.
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call for desperate measures, Ingber states that it cannot be denied that this is an emergency

situation and is exempted from first amendment coverage.'32 As has been mentioned in Red

Lion's.are233 &later in Columbia Broadcasting versus Dentocratic National Committee23a that

it is the right of viewers that is paramount and not of broadcasters.

The agency involved in reducing the monopoly includes Federal Trade Commission235

while legislations include Sherman Antitrust Act, 1890,236 Clay'ton Antitrust Act, 1914, and

Celler-Kefauver Act, 1950.237 FCC formulated multiple-ownership rules, National and Local

Radio Ownership duopoly rules238 and cross ownership rules23e to prevent concentration of

media.2a0 Then no sooner Telecommunications Act,1996, was enacted than it was perceived that

new Act served the media companies well by relaxing cross ownership restriction so that a single

firm could now own up to eight stations in a single market.2ar Discussion about Media regulation

in United States will be incomplete without mentioning once crown of Media regulation in US

i.e., Faimess Doctrine.

23t Stanley Ingber, "The Marketplace of Ideas: A Legitimizing Myth," Duke Lqw Journal,33 no I (198a):

I 8. Found at <http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article:2867&context:dlj> (Last accessed

December 10,2014).

"' Red Lion Broadcasting Co., Inc., etc., versus Federal Communicqtions Commission,23 L.Ed.2d 371 at

page 389.

"o 36 L.Ed.2d 772 at page 783.
23s It regulates unfair competition in business practices. Found at <https://www.ftc.g > (Last

accessed June 01, 2015).
23t'The Sherman Antiturst Act, 1890, encourages competition while discouraging monopoly of ownership if

it is unlawful. Found at < hftp://www.ourdocuments.gov/doc.php?flash=true&doc:5 I > (Last accessed July 01,

20 r s).

"'These laws show the concerns towards the trends of media monopolization in United States.
2r8Prohibit the ownership of more than one TV station in same market. For radio the policy kept on changing.

Kenneth V. Creech, Electronic lv,tedia Lqw and Regulatioa sixth ed. Cl.Jew York: Routledge,20l4), l5l.
23e Prohibition of common ownership of broadcast stations and daily newspapers. Policy was upheld in FCC

versus Nationol Citizens Committee for Broadcasting, 436 U.S. 775 (1978). Creech, Electronic Media Law and
Regulation,l5l. For text of the FCC versus National Citizens Committee for Broadcosting, 436 U,S. 775 (1978)

please visit: <https://supremeJ (Last accessed December 30,2014).
2at' Creech, Electronic Media Lqw and Regulation, 10. Also see, Uniled States versus Slorer Broadcasting

Co.,35l U.S. 192 (1956) Found at < https://supremejustia.com/cases/federal/us/351/192l> (Last accessed June 20,

20 r 5).

'o' Mcchesney, Rich Media, Poor Democracy: Communication Politics in Dubious Times ,75.
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2.3.4 EVOLUTION & DECLINE OF FAIRNESS DOCTRJNE

The fairness doctrine, imposed by the FCC on radio and television broadcasters, was laid down

in precedent Red Lion's case.242 The doctrine required that broadcasters should provide

sufficient coverage to public issues and to broadcast dissenting views to promote diversity.243

Opponents of the faimess doctrine considered it as a threat to open dialogue and often

contended that fairness doctrine had chilled discussion of controversial issues. It was called

"predictable deterrence" of reporting on political controversies.2aa

It was in the year 1987, when fairness doctrine was abolished.2os Many of failings of US

media are declared to be result of this abolishment.2a6 Even today, attempts are being made in US

to revive the doctrine in view of fast growing concentration in media. According to supporters of

the doctrine, renewal of doctrine would simply supplement journalistic standards.2aT

2.4. INDIA

India boosts its secular traditions/liberties she bestows upon citizens. Part-lll of the constitution

of India, 1949, deals with fundamental rights.248 Article 19 of the constitution relates to

protection of certain rights including freedom of speech, etc while sub-Articles l9 (2) to 19 (6)

contain the limitations and conditions associated with freedon s.'o'

'o' The matter related to validity, under Federal Communications Act and the constitutional guarantee of
freedom of speech and press, of rules and regulations of Federal Communications Commission which require, as

part of the commission's general fairness doctrine, broadcasters to offer to an individual personally attacked in
broadcasts, and to political opponents of those candidates who were indorsed by a station, a reasonable opportunity
to respond over the licensee's facilities. Red Lion Broadcasting Co., lnc., etc., versus Federal Communications
Commission 23 L. Ed. 2d 37 l.

2ar Reported as Colunbia Broadcasting versus Democrqtic National Committee, 36 L. Ed.2d 772.

'ot Gregory P. Magarian, Substanlive Media Regulalion in lhree dimensions.2otDan Fletcher, "The Fairness Doctrine," Time, February 20, 2009
Tcontent.tirne.com/time/nation/article/0.8599.1880786.00.htm1> (Last accessed May 2l ,2014)
'ot'Gregory P. Magarian, Substantive Media Regulation in three ditnensions.

'o' r bid.

'o* The Constitution of India, 1949. Found at: <http://indiacode.nic.in/coiweb/welcome.html> (Last accessed
March 0l , 2015).

'o' The Constitution of India, 1949, Article-19. Found at: <http:i/indiacode.nic.in/coiweb/welcome.html>
(Last accessed March 01,2015).
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It is a settled proposition that the Right to Freedom of Speech and Expression enshrined

underArticle l9(l) (a) of the Constitution of India, 1949, encompasses the right to impart and

receive information.2so India has enacted Right to information Act, 2005, to facilitate the access

to information.25l However, unlike Pakistan, such right has not yet been made constitutional'

2.4.I FREEDOMS OF MEDIA IN INDIA

Since independence, Indian Courts upheld the Media's Freedoms of speech/ expression. As was

held by Suprerne Court of India in rather old RomeshThappar's case which dates back to year

1950, "Freedom of speech and expression includes freedom propagation of ideas and that

freedom is ensured by the freedom of circulati orf'.252 But freedom carries with it the limitations

in sub Articles lg (2) to 19 (6) of the Constitution of India, 1949, already mentioned. On basis of

constitutional restriction, Indian state can regulate the Media industry just like here in Pakistan.

India has implemented a number of laws over time to tame the 'unbridled' horse of

Indian Media.253 Likewise, Pakistan has also enacted media laws affecting media either directly

or indirectly (detail will be found in following chapters).

2.4.2 REGULATORY MEDIA AGENCIES IN INDIA

Indian Telegraph Act, 1885, provides for the govemment hold of broadcast media in India while

Telecom Regulatory Authority of India Act, 1997, tasks Telecom Regulatory Authority to

regulate broadcasting and cable services in India.25a

"o lbid.

'st rbid.
2sz Romesh Thappar versus The State.Of Madras, AIR 1950 SC 124 at page 127 .

25rAparimita Basu, Media Laws ' An Overview. . Found

i4.hlm> (Last accessed July 0l , 20 I 5).

Siddharth Narrain,"A Broad Overview of Broadcasting Legislation in lndia" (Alternative Law Forum,

Bangalore) Found at <http://indiatogether.org/uploads/document/documentupload/2139lblawbackgrounder.pdD,
(Lasi accessed May 01, 201r. Broadcisting company in India must obtain two types of licenses i) A grant of

iermission by Ministry of Information & Broadcasting under the telegraph Act ii) A wireless operating license from

iwireless pianning & Coordination Authority), Wing of the Ministry of Communication and Information

iechnology underlhe Wireless Telegraphy e,u. ttid. Wireless Planning & Coordination Wing of the Ministry of

vf\
1A

a\
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Self-regulation mechanism of India has been devolved in within the three tiers self-

regulatory bodies: the Press Council of India (PCI) for print, the Broadcasting Content

Complaints Council (BCCC) for channels other than news and current affairs,2s5 and the News

Broadcasters Association (I.IBA) for news and current affairs channels.2s6

Press Council of India (hereinafter as 'Council') was established in 1966, through

enactment of Press Council Act, I 978.2s7 Council enjoys complete autonomy and independence

in the performance of its functions. Complaints are registered under Press Council (Procedure for

Inquiry) Regulations, 1979.2s8 Council can levy a graded fee on newspapers and news agencies

to meet its expenditure and to reduce its dependence on goverrlment's financial support.2se

Though critics still term it as a Toothless Tiger, however as a self-regulatory body for press in

India, its role cannot be disregarded.260

News Broadcasters Association (NBA), a self-regulatory body in India, has devised a

Code of Ethics to regulate television content and has constituted the establishment of the "News

Communications, India was created in 1952. WPC is the National Radio Regulatory Authorify responsible for

Frequency Spectrum Management, including licensing and caters for the needs of all wireless users (Government

and Private) in India. Found at: < http://wpc.dot.sov.in/ > (Last accessed June 01, 2015).

"'BbCC, is the indepenaini selflregulatory body for non-news channels. It was set up in June 20ll by

Indian Broadcasting Foundaiion (lBF) in consultation with the Minishy of Information and broadcasting, India.

Council has been tisked to implement the 'self regulatory guidelines and complaints redressal mechanism for non

://www.i

.\
J]

news channels. Found at:
l2.pdF (Last accessed March 30, 2015).----'----'i',;The 

News Broadcasters Association (NBA) represents the private television news & current affairs

broadcasters. It is the collective voice of the news & current affairs broadcasters in India .lt is an organization

funded eltirely by its members." Found at: i http://www.nbanewdelhi.com/> (Last accessed June 20,2015).
257 For-further details, < http://presscbuncil.nic.in/Content/12-l PCActlgT8.aspx > (Last accessed December

21,20t4).- 
2sh Found at <http://presscouncil > (Last accessed May 08,

20 r s).
259 Press Council Act, 1978. Section t6. Found al

<presscouncil.nic.iilContent/48J-LevyoffeesRatesinforce,aspx> (Last accessed May 08, 2015). To find Press

Corn.it nit, I 978, visit <http:/pressco (Last accessed June 0 l, 20 I 5).

'unsafya Ranjan S*iin,'"No Law to Regulatory Regime: The Transition and lndia's Experience wilh the

press Couicil of tndia" (paper 2011, KIIT School of Law, KIIT University, Bhubaneswar). Found

at<http://ssrn.convabs > (Last accessed March 23, 2014).
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Broadcasting Standards (Disputes Redressal) Authority" to enforce NBA's Code of Ethics &

Broadcasting Standarcls.26 
I

The complaints regarding content canied on TV Channels are being addressed by

Ministry of Information and Broadcasting, as per the extant provisions under the Cable

Television Networks (Regulation) Act, 1995.262

2.4.3 MEDIA CONCENTRATION & INDIA'S CALL

India's largest media houses own multiple media platforms and some media houses are so big,

that it can be unclear "who really owns the company".'u3whete media concentration has come

forward as a challenge prompting serious regulatory overhauls all around the globe, India goes

on relying on The Monopoly and Restrictive Trade Practices Act,7969.26a

2.4.4 MOYEMENT AGAINST SELF REGULATION & MOUNTING PRESSURE IN

INDIA

In Post Leveson Inquiry scenario, democracies around the world have concerns about

functioning of Media in their respective countries.26s Delhi Fligh Court highlighted the dilemma

of new age afflicting the Media in India and observed:

'u' It is an organization funded entirely by its members. Association has presently 25 leading news and current

affairs broadcasters (comprising 56 news and current affairs channels) as its members. Association presents a unified and

credible voice before the Govemment, on matters that affect the growing industry. For fufther detail please visit: <
hnp://www.nbanewdelhi.com/> (Last accessed January 20,2015). The News Broadcasting Standards Authority (NBSA),

of the NBA, is expected to watch over news broadcasts that violate the NBA's code of ethics and broadcasting standards

is empowered to warn, admonish, censure, express disapproval and fine the broadcaster a sum upto Rs. 1 lakh for violation

of the Code. Found at <http://wryw.nbanewdelhi.com/How-to-Make-a-Complaint.asp#viewers> (Last accessed January

20,20ts).
'ut Indian Broadcasting Foundation, Self-Regulatory Content Guidelines for Non-Netvs & Current Affairs

Television Channels, 8.

<http://www.ibfindia.com/sites/defaulUfiles/pdf/SelfD/o20Regulatory%20Guidelines%20for%20nonnews%20%26%20curr
ent%20affairs%20prosrammes.pdf>(Last accessed July 01, 2015),

'ut Mahima Kaul, tndia moves lo\t,ard media regulalion <https://rvww.indexon

moves-toward-media-regulationD (Last accessed June 30, 201 5).
26oFound al <http://www.mca.gov.in/Ministry/actsbills/pdf/The_Monopolies-and Restrictive-Trade-Practices Act

l969.pdD'(Last accessed on June 01,2015).
'ut Please read discussion under 2.2.2.1 The Leveson Inquiry & Changing trends of regulation.
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Questionable methods and tactics are deployed in the hope of easy gains and quick

popularity. Many believe that in the desperate rush to 'grab eye balls' truth becomes a

casualty. Facts are either used selectively or out of context or are sensationalized to add

'colour' and 'spice' to events. Worse still, transgression of individual privacy, lying,

cheating and deceiving are some of the epitaphs earned with discredit by the media

sometimes.266

There have been calls from various circles of India that broadcast Media should also be

subjected to statutory regulation rather than self-regulation. Former Judge at Supreme Court of

India and former chairman of Press Council of India Justice Markandey Kadu states that if the

broadcast media in India can claim self-regulation, then on the same rationale everyone should

be allowed self-regulation. He maintains that "Why then have laws at all, why have a law against

theft, rape or murder? Why not abolish the Indian Penal Code and ask everyone to practise self-

regulation?" Katju concludes that there must also be some kind of external regulation and fear of

punishment.26T

2.5. CONCLUSION

It can be concluded that even the most liberal democracies do not favor letting media un-bridled

lest they start misusing the freedoms. State nations have established regulatory authorities to

keep checks on Media. In US & UK, as has been discussed, it is only the broadcast media

bearing the brunt of the regulation but in India, they have self-regulatory mechanisms. What is

the performance of News Media in Pakistan? When these lines are written, most of the news

channels are busy breaking the news of release on bail of a fashion model. Voices have been

raised that something has went wrong with News Media of the country.

'u" lnclraprastha People & Another versus (Jnion Of India & Others, W.P.(C) l200l20ll; CM APPL.

253512011 before Delhi High Court, Judgment Pronounced on:April 09 ,2013. Found at

(Last accessed May 07,2015).
'Media cannoi reject regulation," The Hindu. Found at <http://www.thehindu

cannot-reiect-regulation/article3374529.ece> (Last accessed December 30,2014)
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CHAPTER THREE: REGULATION OF .UN BRIDLED, MEDIA IN VIEW OF

PAKISTAN'S REGULATORY SYSTEM & CURRENT PREDICAMENTS

3.1. INTRODUCTION

Pakistan's News Media have never been free and independent as they are today. Free, fair and

independent media ensures the easy access of information to citizens. But is the Media

regulatory system also delivering effectively? This chapter makes analysis and reaches a

conclusion that there is a need to fill the gaps to improve the Media regulatory system of the

country.

When it comes to media regulation, Pakistan has a'patchwork' approach in this regard. In

addition to an array of laws, there are regulatory authorities as well. For electronic media, there

is Pakistan Electronic Media Regulatory Authority while Pakistan Press Council monitors Press

Media. In the following pages, framework pertaining to Media regulation in Pakistan is given in

detail. Its effectiveness will be measured keeping in view certain dilemmas undermining the

performance of purveyor of information, the News Media.

3.2. STATE REGULATING MEDIA

It has already been discussed in chapter 2, that all democracies put limits on fundamental

freedoms even Courts in the United States, the great champion of human rights, sometimes have

to limit rights according to public interest. Karachi High Court observed "Right of freedom of

speech and expression is not unfettered and unbridled. Absolute and unrestricted such individual

rights do not exist in any modern Siate and there is no such thing as absolute and uncontrolled

liberty".268 In other words, Court endorsed the long developed concept that there exists no power

which is absolute.

26rFlt Lt (Dr) Shariq Saeedversus Mansoob AliKhan and 5 others,20l0 YLR 1647 atpage 1656,..i'.\t.^
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While guaranteeing fundamental freedom of speech/ expression, Article 19 of the

Constitution of the Islamic Republic of Pakistan, 1973, also places certain limitations on free

exercise of these freedoms. The said Article is re-produced as follows:

Every citizen shall have the right to freedom ofspeech and expression, and there shall be

freedom of the press, subject to any reasonable restrictions imposed by law in the

interest of the glory of Islam or the integrity, security or defense of Pakistan or any part

thereof, friendly relations with foreign states, public order, decency or morality, or in

relation to contempt of court, [commission of] or incitement to an offence.2oe

Nyazee holds that "[Media law in Pakistan] is not a term for a uniform and integrated body

of law; it is a mix of a variety of laws".27o Article 19 of the Constitution of the Islamic Republic

of Pakistan, 1973, provides basis for the enactment of Media related sub-constitutional laws.

Media are not absolutely free in their choice of selection of publications/ programs because the

content of media is regulated on basis of yardstick provided in said Article. Right to freedom of

speech and expression shall not be exercised if such an exercise violates i) glory of Islam ii)

integrity, security or defense of the country iii) public order iv) standards of decency lmorulity.27l

These concerns provide the grounds for prior restraints on Media.272

'u"The Constitution of Islamic Republic of Pakistan, 1973, Article 19. Found at

<www.pakistani.org/pakistan/constitution/> (Last accessed June 30,2014). Imran Ahsan Khan Niyazee in his book

Media Law in Pakistan evaluates limitations provided by Article 19, The Constitution of Islamic Republic of
Pakistan, 1973, and views that said article employs words 'the reasonable restrictions' when the international

standards and the rest of the world advocate'necessary'or'legitimate aim'as well as'clear and present threat'.

Foundat Imran.A,KhanNyazee,MediaLawinPakistan(Rawalpindi: Federal LawHouse,2009),45.lnaddition
to this, restrictions given by the said are vague and can be subjected to a very broad interpretation. /bid. Please also

see, "ANNEX: International freedom of expression standards relating to 'fhe Guardian newspaper's reporting of the

Snowden disclosures," Article 19. Found at <http://www.articlelg
international-freedom-of-expression-standards-relating-to-the-guardian-newspaper%oE2%o80%099s-reporting-of-the-
snowden-disclosures> (Last accessed March 09, 2014).

2'" Nyazee, Media Law in Pakistan,45. Also, for manual on Media laws please see, Muhammad Abdul Basit,

Media Lows (Lahore: Federal Law House,20l l).
"' Nyazee, Media Law in Pakistan, 182.

"' Ibirt.,2o4.
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3.3. PAKISTAN ELECTRONIC MEDIA REGULATORY AUTHORITY (PEMRA)

Back in the year 2002,the process of loosening of monopoly of state on broadcast media began.

With the blistering growth of the Electronic Media in country, necessity of establishing an

effective watchdog for electronic broadcast media was felt. Pakistan Electronic Media

Regulatory Ordinance, 2002, established Pakistan Electronic Media Regulatory Authority

(hereinafter 'PEMRA'), the first ever media regulatory authority of the country.273 In fact,

PEMRA is the first electronic broadcast media regulator in the entire South Asian Region.2Ta

PEMRA comes under the supervision of Ministry of Information, Broadcasting & National

Heritage.2Ts

3.3.1 Functions of Pakistan Electronic Media Regulatory Authority

Section 4 of PEMRA Ordinance, as amended by PEMRA Amendment Act, 2007 (hereinafter

'PEMRA Ordinance') lays down the functions of the authority. According to section 4 (i),

PEMRA essentially has three main functions that are i) To regulate the 'establishment' and

subsequent 'operation' of all broadcast media and also the distribution services; ii) To regulate

"t PEMRA (Amendment) Act, 2001 (Act No. II if 2007) has made necessary amendtnents in PEMRA

Ordinance 2002. One of the ntost significant developments made possible by Amendment Act, 2007, is the

establishrnent of Council of cornplaints. Section 26 of PEMRA Ordinance,2002, established Council of complaints

with branches at Federal and Provincial Capital. Section 26 of PEMRA Ordinance, 2002 as amended by PEMRA

(Amendment) Act, 2007. Found at <http://www.pemra.gov.pk/pemra/images/docs/legislation/Ordinance-2002.pdD
(Last accessed July 01,2013). Besides, PEMRA laws also include: Pakistan Broadcasting Corporation Act, 1973

and even the Motion Pictures Ordinance, 1979. Nyazee, Media Law in Pakistqn,222-223.
2"HamidRaza," PoliqtsndPEMRA:ComparisonswithUKandUSA," CriterionQuarrerlyT,no.4 (20 l5).

Found at <http://www.criterion-quarterl),.com/media-policy-and-pemra-comparisons-with-uk-and-usaby/> (Last

accessed June 09, 20 I 5).

"' PEMRA legislations include a bouquet of rules and regulations including: PEMRA Rules, 2002; PEMRA

Rules, 2009 and annexed PEMRA Code of Conduct made under Rules 2 and 15 of the PEMRA Rules, 2009

(Schedule A) read with Section 20 of the PEMRA Ordinance,2002; PEMRA Rules,20l0; PEMRA (Appeal and

Review) Regulation 2008; PEMRA (Council of Complaints, Organization and Functions) Rules, 2010; PEMRA

(TV Broadcist Operations) Regulations 2012; PEMRA (Radio Broadcast Station Operations) Regulations,20l2;
PEMRA (Distribution Service Operations) Regulations,20ll; PEMRA Employees Service Regulations,20ll' For

further details please visit, <www.pemra.gov.pk/> (Last accessed January 01,2013). Pakistan Electronic Media

Regulatory Authority (Content) Regulations of 2012 were held to be void in a Supreme Court of Pakistan's

judgrnent in Hamid Mirrrrtu, Federqtion of Pakistan, PLD 2013 5C244. Jawad Hassan, Examination of the Media'Ethics and Regulations in Pakistan. Found at

<http://www.pakistanlawsite.com/LawOnline/law/contents.asp?Caseld=2013i3> (Last accessed April 07, 201 5).
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the 'distribution' of foreign and local TV and radio channels and; iii) To make regulations and

determinations.2T6

.a

"27. Prohibition of broadcast media or distribute service operation.- The

Authority shall by order in writing, giving reasons therefore, prohibit any broadcast

media or distribution service operator from-

a) Broadcasting or re-broadcasting or distributing any programme or advertisement if it

is of the opinion that such particular programme or advertisement is against the

ideology of Pakistan or is likely to create hatred among the people or is prejudicialto

the maintenance of law and order or is likely to disturb public peace and tranquility

or endangers national security or is pornographic, obscene or vulgar or is offensive to

the commonly accepted standards of decency; or

b) Engaging in any practice of act which amounts to abuse of media power by way of

harming the legitimate interests of another licensee or willfully causing damage to

any other person."

But how far PEMRA has been able to control the content

answer will follow shortly.

3.3.2 Licensing authority

terms of prior restraints,

According to section 18 of PEMRA Ordinance, PEMRA the licensing authority for broadcast

that a person can get engaged inmedia in Pakistan.z7g It is only after obtaining

,,OPEMRA Ordinance, 4. Found

lTl (Last accessed June 12,2015).

PEMRA exercises power prior restraints on broadcast media by virtue of section 27 of

PEMRA Ordinance.277 The section is reproduced below: .

"'Nyazee, Media Law in Pakistan,232.
278 o^^.:^- r o ^f DDf,/D A rt-r:-^-^6 6Siction l8 of PEMRA Ordinance, articulates licensing system by authority. Section 18 (l) reads "The

Authority shall issue licenses for broadcast media and distribution service in the following categories, namely:- i.

International and National scale stations; ii. Provincial scale broadcast; iii. Local Area or Community based Radio

and TV Broadcast; iv. Specific and specialized subjects; v. Distribution services; vi. Uplinking facilities including

teleporting and DSNG." Found at

(Last accessed June 12,2015).s'



A\
ITiJ;.

broadcasting services.2T'In Arnual Report- 2010, PEMRA boosts its achievement in introducing

a sophisticated licensing regime.28o Though in pages to come. light will be shed on how licensing

requirement is being used to concentrate media power in few hands.

Here is the opportunity to ask why there is a licensing requirement by regulatory

authorities when such requirement also comes within the ambit of prior restraint? Broadcast

licenses have been called "soft property", implying that state agencies have the competence to

determine the 'legal and institutional arrangements' as well as conditions attached to such

'property rights' which makes broadcasters open to a requirement to be responsive to the "public

interest".28' In case, they do not respond to the public interest they might get the licenses

cancelled or suspended, for example, between years 2010-14, PEMRA suspended/ revoked 07

licenses while in the category of satellite TV/FM Radios, 01 license was suspended, while 06

were cancelled during the same period.282

Section 20 of PEMRA Ordinance, defines the terms and conditions of license granted by

PEMRA to regulate content of media by making licensees bound to meet those conditions.

Section 20 reads as follows:

"20. Terms and conditions of license.- A person who is issued a license under

this Ordinance shall-

a) ensure preservation of sovereignty, security and integrity of the Islamic Republic

of Pakistan;

c) ensure that all programmes and advertisements do not contain or encourage

violence, terrorism, racial, 'ethnic or religious discrimination, sectarianism,

27'PEMRA Ordinance, 2002, Section 19. Found

://www.pemra.gov.pk/pemra/images/docs/legislation/Ordinance-2002.pdD(LastaccessedJune 12,2015).
-itFEI!,tRA, f, Facititati the growth of free and fair Media, 20 I 0, 45.

<http://www.pemra.eov.pk/pemra/images/docs/pub-r;p/annual-report-2010/ILASH/index'html> (Last accessed

December 20,2013).

"' Teiry Fliw, "Broadcasling and the social contracl," in Global Media Policy in lhe New Millennium, ed. Marc

Raboy (Bedfordshire: University of Luton Press, 2002), I 13.' )"pEMRA, r, Faiilitate rhe growth of free and fair Media, 2014, 7-6. Found al

< hnn.//www nemra.sov.nk/nemra,iimases/docs/oub-rep/PEMRA REPORT 2014/index.html> (Last accessed June

,'s-.
-.:lil!.

's' 05, 20 I 5).
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d)

e)

0

s)
h)

i)

$)

extremism, militancy, hatred, pornography, obscenity, vulgarity or other material

::::::l: :: ::-::::: 
accepted standards of decencv;

Comply with codes of programmes and advertisements approved by the

:t.t.:'.'' 
::: :: :::

,1283

3.3.3 Council of Complaints

Council of complaints has been established under section 26 of PEMRA Ordinance as amended

by Amendment Act, 2007, to address complaints by citizens and organizations against

obj ectionable broadcast content.28a

3.3.4 Code of Conduct

With the promulgation of PEMRA Rules, 2009, a code of conduct has also been devised

containing certain mandatory requirements for media broadcasters or cable TV operators. The

said code has been placed at Appendix-A.

3.3.5 Penalties

Section 30 of PEMRA Ordinance provides that license granted may be suspended or revoked in

case of contravention of provisions of PEMRA Ordinance. Other grounds for such revocation or

suspension include violating the terms or conditions of license and non-payment of license fee'28s

Section 33 mentions offences and penalties in general. On the violation of PEMRA

,',PEMRA Ordinance, Section 20. Found at

(Last accessed June 12,2015).

PEMRAbrdinance,2002, Section 26."26. Council of Complaints.- (1) The FederalGovernment shall,

by notification in the Official Gazette, establish Councils of Complaints at Islamabad, the Provincial capitals and

aiso at such other places as the Federal Government may determine. (2) Each Council shall receive and review

complaints made by persons or organizations from the general public against any aspects of programmes broadcast

or dlstributed by a itation established through a licence issues by the Authority and render opinions on such

fr
ala's.

complaints. (3) (3-A) (4) (5)

<htto: p (Last accessed June 12,2015).
30. Found atPEMRA Ordinance, Section

< hftp://www.pemra.gov.ph/pemra/images/docs/legislation/Ordinance-2002.pdf} (Last accessed June 12, 201 5).
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Ordinance, there is punishment of fine which may extend to 10 million rupees and on repeating

the same offence, imprisonment for a term of 3 years or more is awarded along with f-rne or only

the punishment of fine is arvarded.286

Though, the focus of this research is on broadcast media in general and on the News

broadcast media in particular, the discourse would be incomplete by not mentioning salient

features of regulatory authority for press media of the country, the Press Council of Pakistan.

3.4. PRESS COUNCIL OF PAKISTAN (PCP)

As can be seen from chapter 2, most established countries entrust the work of envisioning

standards for Press to some independent council.2s' Here in Pakistan, Press Council of Pakistan

(hereinafter 'PCP') operales as a semi-autonomous, regulatory authority to keep check on

Pakistan's printed ne*.paperr."t

An inquiry commission constituted under section 9 of PCP Ordinance, 2002, addresses

all the complaints.28e Very recently they have promulgated the Press Council of Pakistan

Regulations,20l5.2e0 Press Council does have a code of ethics with 17 articles.2er

Council boosts that it has successfully projected itself as a watchdog over the Press

2SoPEMRA Ordinance, section 33. Found at

< http://www.pemra.eov.pk/pemra/images/docs/leqislation/Ordinance-2002.pdD (Last accessed June 12, 201 5).' 2t"'lnternational standards: Regulation of the print media," ArticleI9
<http://www.article I 9.org,/resources.php/resource/3023/en/intemational-standards:-regulation-of-tlre-print media

#sthash.gjYrrn I C.dpuP (Last accessed September 20, 2013).
28[Established under Press Council of Pakistan Ordinance in October 2002. Found at

<www.presscouncil.org.pk/> (Last accessed June 30,2Ol4). Press Council of Pakistan Rules, 2013, assist the

rrootn' functioning ol the council. Found at < http://presscouncil.org.pk/wp-content/uploads/2015/05/PCP-

I

I
i

I

i

I

Rules.pdf > (Last accessed December 21,2014).

""PCP ordinance, 2002, Section i0 (10) Found al

<hnp://presscouncil.or-e.pk//media/ordinance/pcp-ordinance.pdP (Last accessed July 01, 2014). To the date, PCP

nai i".iiura jusr 38 
"ornptuirtr 

out of which 02 Complaints were pended on the request of the complainant himself

due to litigation in Supreme Court.24 complaints were disposed of and l2 complaints are under process'
2'"-Found s1 <htfp://presscouncil.org.pk/wp-content/uploads/201 5/04/PCP-Regulations.PdD (Last accessed

June 30,2015).
2'r Found at < http://presscouncil.org.pk/ethical-code-of-practice/> (Last accessed June 20,2013). Ethical

code never escaped criticig for its ineffectiveness. One mostly raised objection is that this statutory code violates

freedom of expression. Nyazee, ]'ledia Law in Pqkistan,215'
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industry of Pakistan.2e2 However, Media Commission report revealed that operational

effectiveness of PCP is questionable and so does the performance of PEMRA (detail will be

included in following pages).2e3

3.5. PAKISTAN'S ONCE 'BRIDLED' MEDIA IN GOOD OLD DAYS

Pakistan has a vibrant media landscape. In Pakistan, currently there are 85 private channels

licensed by PEMRA. Among these, 25 are associated with News and Current Affairs Media.2ea

Pakistan's media enjoy independence to a larger extent. But walk to lieedom has never been easy

for Media in Pakistan. Passing through vestibules of censorships, threats and incarcerations,

undaunted joumalists of Pakistan never gave up and ultimately reached to the point where they

stand today. In the hour of need, media always played the role of torch bearer, always raised

voice for supremacy of fundamental rights of speech/ expression and information. It would not

be wrong to say that Pakistan media have a history that it can be proud of. From creating

awareness among masses to unearthing of corruption, from facilitating the country's democratic

transition to underscore human rights violations, Media have always been on forefront to

highlight social issues.2es

3.5.1 Boom in media industry & new trends

lt was in the year 2000, when process of deregulation of Media began in Pakistan and state's

"'Press Council Of Pakistan, Annual Report 201 4, 68. Found at

> (Last accessed June 20,2014).

of Pakistqn on

,o of the Report by the Media Commission appoinled by The Supreme Courl
l|'h January, 2013, 41-42. Found atJanuary, 201 3,

<hnp://www.supremecourt.gov.pk/web/user_files/File/MediaCommissionReportFinal.pdf) (Last accessed June 05,

2015). Report will be discussed in detail in chapter 4.
2'4PEMRA, To Facilitate the growth offree andfair Media, Annual Report 2010, 16.
2"Open Society, Ltapping Digital Media: Pokiston, 2013, 10-l l.

<http://www.openso (Last

accessed June 20, 2014).

Found at

58



€

monopoly on broadcast Media came to an end.2e6 Since then, there has been a mushroom growth

of new television and radio channels in the country.2eT The boom in media industry can be

indicated by a rough estimate according to which, between years 2003-10,85 television channels

were granted licenses while 26 foreign channels were granted broadcast ilghts.2e8

Within the passage of a few years, Media gained enorrnous power and became actors

themselves. At various turns of recent past, wielding of increasing powers by Media has been

witnessed. A striking example in this regard was Lawyers' Movement in 2OO7.2ee A number of

events can be quoted here but the truth has already been spoken that the "power of Media if not

constrained by adequate accountability mechanisms, is considered to be in breach of

fundamental constitutional expectations associated with Media as source of information".300 Any

institution completely out of bounds begins acting contrary to the exBected behavior.

3.6. MISUSING THE FREEDOMS & INFORMATION POOR CITIZENS

As quoted earlier in preceding pages, a famous old adage goes "with freedom comes the great

"o Pakistan entered into Television Broadcasting age with PTV at Lahore from where transmission was first

beamed in Black & White with effect from 26 November 1964. Found at Pakistan Television Network,

<http://www.ptv.com.pk/lntroduction.asp> (Last accessed May 01,2015) Until 2000, PTV was the only one state-

owned TV channel, with some semi-government and privately owned entertainment contents like STN and.NTM.

"Media boom: 90 channels, 106 FM stations in l0 years," Viewonline

<hftp://www.viewpointonline.net/2014/05/media-boom-90-channels- 106-fm-stations-in- l0-years> (Last accessed

January 21,2015).'2e7 
Riaz ul Hasan, Media Boom: 90 channels, t 06 FM slations in l0 years. Found at

<http://www.viewpointonline.net/media-boom-90-channels- 106-frn-stations-in- 10-years.html> (Last accessed

August 15,2014).
298 nnr rn r2'* PEMRA, To Facilitate the growth offree andfair Media, Annual Report- 2010, 16.
299 -, ^ 

d-r- ^ tr / 
^-,-- 

,---t--^:^ ^! lt^):- g lt^):- f ^,,- ;- D^L;.t^-Yasmeen Aftab Ali, A Comparative Analysis of Media & Media Lqws in Pakistan (Lahore: Sang-e-Meel

Publications, 2012),225. Media played significant role in mobilizing civil society during the movement. Emergence

of powerful civil society was never seen before. Chief Justice's reinstatement movement as it is often called, with

miilions of Pakistanis taking to the street in name of an independent judiciary and democratic rule, left the then

military ruler Pervaiz Musharraf with little support from civil society and the army. Had Media not played the part

of torch bearer, the movement would have suffered from lack of support fiom laymen. For further details please see,

Dr. Saqib Riaz, Coverage of the lssue of Judiciary Crisis in Nalional Newspapers of Pakistan. Found at

<http://pu.edu.pk/images/joumal/pols/Currentissue-pdf/Judiciary-Crisis%207%2Oxvi%202009.odf) (Last accessed

July 01, 20 l5).- 
300 Mike Feintuck and Mike Varney, ,Media Regulation, Public Interest and the Zaw (Edinburgh: Edinburgh

University Press, 2006), 15.
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responsibility". In order to save much cherished freedoms, Media were supposed to stride

carefully. Freedom of speech and expression from the perspective of the media calls for duty to

speak what is necessary and not otherwise that is "what is essential is not that everyone shall

speak, but that everything worth saying shall be said".30l

Over the period of time feeling has been developed across the country that News Media

have gone astray and instead of contributing towards the public interest of informing people, on

behalf of whom they exercise freedoms, they are leading us towards 'no-where' destination.

Khaled Ahmad, in his article for The Express Tribune, gives reference to an important survey

which has been conducted by the Pakistan Institute of Peace Studies (PIPS) on the radicalization

of the media in Pakistan.3o2 Muhammad Amir Rana and Safdar Sial co-authored Radicalization

of Pakistan and one chapter in it has been devoted to the Media studies. The study has been

based on in interviews with journalists. A total of 68 joumalists rvere asked set questions. A

majority of the respondents (60 per cent) said important issues were not covered properly in the

Pakistani media because too much space was occupied by radicalism and related issues and

incidents.

What is seen today on TV screens most of the time if not all the time are "Breaking

News", a mentality which tumed into a stigma for News Media here in Pakistan.303 Fanukh

Tanveer Malik, Senior Assignment Editor at Geo TV in Islamabad, states "Few journalists care

about the quality of the news and have little knowledge of issues. Owners insist on a focus on

3u' ln Columbiq Broadcastingversus Democratic National Commiltee,36 L. Ed. 2d795 frorn paras l3-16'

United States Supreme Court re-quoted Professor Alexander Meiklejohn. Text of the case can also be found at

< https:/lsupreme.iustia.com/cases/federal/us/412l94lcase.html > (Last accessed June 01,2015).
302 Khaled Ahmad, "Media and Terror," The Express 'fribune, August 18, 2012. Found al

> (Last accessed December 17,2013)
"Role of media: Right to information should be exercised responsibly warn experts," The Express Tribune,

July 16, 2012. <http://tribune.com.pk/story/408961/role-of-media-right-to-information-should-be-exercised-
responsibly-warn-experts/> (Last accessed May 21, 201 4).
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breaking news".304 "Now the Chief Justice comes out of his house, now he sits in his car ..."

adds Malik, "This is not breaking news. We are forced to practice it".305 In recent years, PEMRA

came under fire for failing to devise Standard Operational Procedures (SOPs) for regulating the

breaking news culture of instant updates and information in crisis situations.306

Apex Court in one of its judgments has called PEMRA, the custodian of the rights of the

subscribers.3o' PEMRA was established for improving the standards of information and also to

ensure the free flow of information. Islamabad High Court observed that it was the fundamental

responsibility of PEMRA to achieve the goals enumerated in its preamble.308 But the cancers

debilitating our once endeared Media tell a sorry figure where PEMRA seems helpless to control

now the 'unbridled horse' of media.

Macaulay says "I know but two ways by which society can be governed: the one is by

Public Opinion, the other by the Sword"30e and it is the Media which shapes the former.

According to critics, instead of providing masses a neutral base for building their opinion,

current affairs talk shows have transformed into platforms for propaganda. Sub-judice issues are

discussed vehemently yet code of conduct of PEMRA prohibits such discussion.3l0 Anchors

spice up the situation. As the chief executive officer of one of the top-ranking news channel says,

"News reports have to be spiced up with a musical soundtrack, animations, clever montages... I

30a International Media Support, Between Rqdicalization and democratization in an un-folding conJlicl:

Media in Pakistan,2009,34.<http://www.i-m-s.dk/wp-content/uploads/2012llllims-media-pakistan-radicalisation-
2009.pdF (Last accessed September 07,2013).

3ot Ibid. Also, Yasmeen Aftab Ali, A Comparative Analysis of Media & Media Laws in Pakistan (Lahore:

Sang-e-Meel Publications, 2012), 243.
30t'Hamid Raza, " Policy and PEMRA: Comparisons with UK and USA," Criterion Quarlerly 7, no.4

(2015). Found at <hffp://www.criterion-quarterly.com/media-policy-and-pemra-comparisons-with-uk-and-usaby/>
(Last accessed June 09,2015).

to' Dr. Shahid Masood and others versus Federation of Pakistqn,20l0 SCMR 1849 at page 1858.

'0' lndependent Newspopers Corporation (Pvt.) Ltdversus PEMRA, PLD 20l4lsb 7 at page28.

'o" Joseph Pulitzer, "selection from the College of Journalism", in Killing the Messenger: 100 Years of
Medio Criticism, ed. Tom Goldstein (New York: Columbia University Press, 2007),241 .

sr" Please see, Code of Conduct of PEMRA annexed to PEMRA rules 2009 (placed at Appendix- A).
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often think I should be hiring musicians, not joumalists".3l' But *here is PEMRA, the watchdog

of media to ensure right to information through news media?

3.6.1 Current Predicament

Supreme Court of Pakistan observed that freedom of journalism does not mean that such a

freedom is used irresponsibly.3r2 But what News Media are doing is antithesis of this

observation. It might be of public interest to inform that a certain building made by a certain

contractor collapsed but it is certainly not in the public interest to add a zoomed close up of a

weeping mother, a bleeding child.313 Whether it is lynching incident of Sialkot314 or tragic

incident of Bhoja air plane crash,3r5 News Media, though are given credit of highlighting the

issue that would have side-lined otherwise, acted in a most un-professional way of defeating

standards ofj oumalism.

Very recently, full live coverage was given to gun-totted man Sikandar. In his article,

'Paying to be Punished?' published in The News, Masood Hasan mentions Sikandar Saga. Hasan

writes "Most channels placed the 'action' in the Red Zone. What did he want and what was it all

about got lost in all the nonsense. The scant footage available was beamed again and again at

'"Open Sociefy, Mapping Digital Mediq: Pakistan,2Ol3, 49.
3t2 lndependent Media Corporation versus Federation of Pakistqn, PLD 2014 SC 666 at page 667 .

3r3 Clashing views on media ethics in Pakistan," Triple Bottom Zire <hEp://www.tbl.com.

on-media-ethics-in-pakistan/> (Last accessed December 17, 2013),
GbrothersinthehandsofangrymobwereshownoverandoverbyTVchannels.Viewsand
comments were offered. Prior to formal investigations, boys were declared robbers by few anchors. Abidbeli, "Why
we forgot everything, Are we all sick minded or irresponsible?" Iownpakistan, October 20, 2010. Found at
<http://iownpakistan.com/why-we-forgot-everything-are-we-all-sick-minded-or-inesponsible/> (Last accessed June

30,2015).

''ton 20 April2012, the Boeing 737-236 aircraft of Bhoja Air International Airlines Pakistan crashed enroute
Islamabad leaving 127 people dead. The news of this tragic air crash saddened and depressed the whole nation, but
once again our electronic media disappointed us by telecasting the news of the tragedy in such a manner as if
reporting some recreational event. Body parts were shown along with the belongings of the passengers. Even the
bangles of a lady who lost her life were shown with close ups as if it was a fashion parade or a fashion show. Did the
reporters ever think of the relatives of that lady whose bangles they were showing? Is this called journalism? Is this
what independence of media is? Can this by any definition be called impartial reporting? See, Bhoja air crash:

Media's role, Dawn, April 26, 2012. <http://www.dawn.c > (Last

accessed December 17, 2013).
}i
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viewers and the man's idiocy became first 'breaking news' and then later the subject of debate

and discussion".316 Media became character of the story rather than story teller. When live

coverage starts influencing the event, it must be stopped.3lT The incidence was captured through

live transmissions though PEMRA claims that its monitoring wing keeps check on 70 channels

simultaneously on 24n.3tB

Section 153- A of Pakistan Penal Code, 1860, defines what is meant by promoting hatred

and enmity between groups and also prescribes punishment for the same offencer.3'' Do

channels not broadcast violence inciting speeches not only contrary to said provisions oflaw and

also of PEMRA's Code of Conduct (placed at Appendix-A)?320 Have they stopped airing

3rt'Masood Hasan, "Paying to be punished," The News. Found
> (Last accessed January 09,2015).

Adnan Rehmat, "Media in the dock," The News, September 01,20 13.
3r8PEMRA, To Fqcilitate the growth offree andfair Media,20l4,42.

'"'PakistanPenal Code, l860,"Sectionl53-A.Promotingenmitybetweendifferentgroups,etc.: Whoever(a)

by words, either spoken or written, or by signs, or by visible representations or otherwise, promotes or
incites, or attempts to promote or incite, on grounds of religion, race, place of both, residence. language, caste or
community or any other ground whatsoever, disharmony or feelings of enmity, hatred or ill-will between different

religious, racial, language or regional groups or castes or communities; or (b) commits, or incites any other

person to commit, any act which is prejudicial to the maintenance of harmony between different religious, racial,

language or regional groups or castes or communities or any group of persons identifiable as such on any ground

whatsoever and which disturbs or is likely to disturb public tranquillity; or (c) organizes, or incites any other

person to organize, and exercise, movement, drill or other similar activity intending that the participants in any such

activity shall use or be ffained to use criminal force or violence or knowing it to be likely that the participants in any

such activity will use or be trained to use criminal force or violence or participates, or incites any other person to
participate, in any such activity intending to use or be trained to use criminal force or violence or knowing it to be

likely that the participants in any such activity will use or be trained, to use criminal force or violence, against any

religious, racial, language or regional group or caste of community or any group of persons identifiable as such on

any ground whatsoever and any such activity for any reason whatsoever cause or is likely to cause fear or alarm or a

feeling of insecurity amongst members of such religious, racial, language or regional group or caste or community.
shall be punished with imprisonment for a term which may extend to five years and with fine. Explanation: It does

not amount to an offence within the meaning of this section to point but, without malicious intention and with an

honest view to their removal, matters which are producing, or have a tendency to produce, feelings of enmity or
hatred between different religious, racial, language or regional groups or castes or communities." Found at
<http://www.pakistani.org/pakistan/legislation/1860/actXLVofl860.html> (Last accessed June 01, 2015). Also
Nyazee, Media Lsw in Pakistan, 189- 190.

32t' The Pakistan Penal Code, I 860, enumerates offense against State of Pakistan. Chapter 6 of the Code states

the offences, including sedition (section 124- A) along with prescribed punishments. On the other hand chapter 7 of
the Code states offences relating to Pakistan forces. Nyazee, Media Law in Pakistan, 192. Pakistan Penal Code,
1860, found at<http://www.pakistani.org/pakistan/legislation/1860/actXlVofl860.html> (Last accessed June 01,

20 r s).

63



defamatory remarks before proper inquiring into the matter while following the code?32' Doet

contempt of court not take place during live current affairs programs?3'2 If answers to all these

questions are in negative. then remarks by veteran joumalists against the performance of

PEMRA hold water. Flouting rules and regulations by Media while incapability on part of

PEMRA to get those enforced, both led to undesired situation. And bad news on top of worse is

irresponsibl e attitude goes puni shment free. 
323

Though Code of Conduct, 2009, (placed at Annexure-A) devised by PEMRA was a good

attempt but well known journalist of the country and host of a popular TV talk show, Capital

Talk, Hamid Mir says that the code of conduct prepared by PEMRA is not an ideal document,

adding that the joumalists, named in the preparation of the document, were not part of the

consultatiors.3'o This shows that Media industry has reservations over the Code and therefore,

the said Code is not widely respected.

3.7. FAILURES OF'PAKISTAN ELECTRONIC MEDIA REGULATORY AUTHORITY

Discourse will begin by fbrwarding a question: can law be enforced without law enforcement

force playing its part? Individuals take law in their hands if the law enforcement force fails. The

same is with Media Laws and related rules and regulations. There will always be a need of an

32' Though individual/ private grievance is beyond the ambit of this research, it has been witnessed that News

Media do not hesitate targeting persons and airing of stories based on rumours without bothering about possible

repercussions for a person's reputation if he is innocent and has been framed. Supreme Cour-t in suo-moto action

against allegations of business deal between Malik Riaz and Dr. Arsalan has already pinpointed towards this trend.

Defamation Ordinance, 2002,and sections 499 and 502 of Pakistan PenalCode, 1860, laid down what amounted to

defamation respecti vely.

"t Please note that Article l9 of the Constitution of the Islamic Republic of Pakistan, 1973, restricts

expression if the same makes any contempt against the judiciary. The Constitution of the Islamic Republic of
Pakistan, 1973, Arlicle 19. Found at <www.mofa.gov.pk/Publications/constitution.pdf) (Last accessed October 3,

2012).

"' Yasmeen, A Comparalive Analysis of Medio & Media Lqws in Pakistan,245.

""'PEMRA doesn't issue notice on criticising courts: Mir," Geo.tv <hnp://www.geo.tv/article-79164-

PEMRA-doesnt-issue-notice-on-criticising-courts-Mir> (Last accessed July 26, 2013) Code can be found at

<http://infopak.gpv.pt</Downloads/Ordenances/Code-of Conduct.pdD (Last accessed December 30,2014).
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authority or a commission or a council perhaps for implementation of those laws, rules and

regulations because Law of land will be of no use when there is no effective implementation.

PEMRA report 2014 discloses that from January 2003 till date, third prominent ratio of

registered complaints at Council of complaints highlighted public wrath against programs

content of TV channels included mix of public reaction against unethical / immoral programs,

insensible breaking news, dramatization of tragedies and crimes, depiction of blood & gore and

dead bodies in quest to take edge on other channel's etc.32s That shows people do understand

what they are watching is in-appropriate in one way or another.

PEMRA in report 2010-2014 admits that issues, for-example, unauthentic reporting;

picturing of dead bodies, injured people; projecting crime, criminal elements, tenorists and

banned organizations; airing of indecent language during live transmissions; and the absence of

editorial board remains the source of differences between the PEMRA & license holders.326 But

who is paying the price between non-settlement of issues between parties? Positively, public

whose right to information is at stake and whose interest is compromised. The truth is that there

has been a very weak enforcement of electronic media laws, regulations, codes, policies and

ethics by the Government of Pakistan and PEMRA.32' PEMRA has strived to improve its

performance but current trend in news media proves otherwise. The question is what are the

factors affecting the functioning of authority? Besides holding Media responsible for its non-

serious attitude, why PEMRA itself has failed apparently to maintain its hold on 'unbridled

media'?

32' PEMRA, To Facilitote the growth offree andfair Media,2Ol4,38.
3'u tbid., rg.
32'Jawad Hassan, Examination of the Media Ethics and Regulations in Pakistan. Found at

<http://www.pakistan > (Last accessed March 07,2015).
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Mohd. Aftab Alam explores the factors affecting the capacity of PEMRA. According to

him these factors include, "but are not limited to, autonomy and independence of the regulatory

authority; structure of the legal and regulatory framework; regulatory deficit - particularly with

regards to media ownership and technological convergence; weaker and traditional enforcement

mechanism; trust deficit between the licensees and PEMRA; ambiguity in government policies

towards the regulator; and a lack of comprehensive research to develop a proactive approach in

regulating the sector''.328

3.7.1 PEMRA and the growing trend of media concentration

Whenever Media study is conducted with reference to Pakistan's Media, one single matter is

always overlooked and that is increasing media concentration in the country which further

endangers the available options of information. The reason for ignoring the problem may be

because of the reason that according to many, the issue is not big enough to attract the attention

for now, as Media Market of Pakistan is still in phase of developing. But the ground reality needs

attention. In recent past, not only the cross-media ownership (ownership of altogether different

mediums for example owning newspaper and a channel at the same time) did go unnoticed but

PEMRA has also failed to act upon the objective of enlarging the choice available for news

enshrined in preamble of PEMRA Ordinance, 2002.32e

Competition is a key to quality but high number of private news channels has not

'directly translated' into a greater diversity of news content.330 Media corporations have started

"t Muhammad Aftab Alam, Broadcast Regulation in Pqkisran: The Need for on Enabling Regularory
Regime,5. Found at < http://eastbound.eu/site_media/pdflEB2010_Alam.pdf> (Last accessed August 15,2014).32ePreamble to PEMRA Ordinance, 2002. Found at
<hffp:/&v,ww.infopak.g (Last accessed December 18,2013).

"t'Open Society, Mapping Digital Media: Pakistan, 2013, 68, Found at
<http://www.opensocietyfoundations.ordsites/default/files/mapping-digital-media-pakistan-20130902.pdD (Last
accessed June 20, 2014).
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serving the commercial interests of investors rather than the public interest.33r The problem has

also been explored"in chapter l. It is of vital importance to reproduce section l9 of PEMRA

Ordinance here:

,,Section. 19.- License to broadcast or operate.- (l)The Authority shall have exclusive

right to issue licenses for the establishment and operation of all broadcast media and

distribution services, provided that this exclusive right shall be used by the Authority in

conformity with the principles of fairness and equity applied to all potential applicants for

licenses whose eligibility shall be based on prescribed criteria notified in advance and

that this shatt done through an open, transparent bidding process: Provided that the

bidding shall be held if the number of applications exceeds the number of licenses to be

issued by the Authorify.
(2) ...
(3) ...
(4) The authority shatl have the power to determine number of licenses to be issued in

each category or sub category and charge fees at such rates as the Authority may fix

from time to time for the grant of a license and for its annual renewal.

(5) ... ...."332

Above given section l9 never contained restrictions (cross media restrictions) on Media

monopolies. Therefore, the ultimate result fuelling of media expansion. 
333 Section 23 of

33r Azmat Rasul

regulation in Pakistan"
and Stephen D. McDowell," Regulation and media monopoly: A case study of broadcast

(8th Intemational Telecommunications Society (lTS) Asia-Pacific Regional Conference,

28, Found atTaiwan, June 26
76974

astJegulation-in,Pakistan> (Last accessed December 25, 2013).
332 PEMRA Ordinance, 2002, Section Found

<http:/www.pemra.p (Last accessed June 12' 2015)

Media ciitics believi that the four major media groups (lndependent Media Corporation, Waqt Media Group,

Pakistan Herald Publications and Century Publications) control mainstream media in Pakistan. Azmat Rasul and

Stephen D. McDowell," Regulation and media monopoly: A case study of broadcast regulation in Pakistan" (8th

International Telecommunications Society (lTS) Asia-Pacific Regional Conference, Taiwan, June 26 - 28,2011)

Found at <http://www.researchgate.net/publication/241769742-Regulation-and-media-monopoly A-case- studY-

of broadcastJegulation-in-Pakistan> (Last accessed December 25, 2013).

"'Huma Yusuf and Emrys Schoemaker refer to PEMRA report for the year 2010 to show that 30 new

television channels were licensed in back in year 2008. The number was 17 in2007 and three in 2006 showing the

increase in industry due to de-regulation of ownership. Huma Yusuf and Emrys Schoemaker, "The media of
Pakistan: Fostering inclusion in a fragile democracy?" (Policy Briefing no.9, September 2012),9' Found at

<http://downloads.bbc.co.uk/mediaaction/pdf/bbc-media-action pakistan policy-briefing.pdf) (Last accessed

December 30,2014) According to a research, "approximately 60 digital satellite channels (that remain operational in

2012) have gone on air since January 2008. Eight of these are exclusively news and current affairs channels,

including Express News, Royal News, City, Capital TV, Din News, Business Plus, and the Punjabi-language Awaz
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PEMRA Ordinance also contained provisions to discourage Media Monopoly but never

mentioned any way_to get to that outcome.33' Big media groups engulfed smaller entities which

could not survive the onslaught of big fish. Yasmeen Aftab Ali refers to an article wherein it has

been remarked that "... media groups in the country have grown into big mafias; they won print

as well as electronic media- a situation that is almost unprecedented anywhere in the world".33s

PEMRA Rules, 2009, Rule l3 aimed at improving the situation and provided that

maximum number of licences that may be issued to a person or any of its

directors or partners where srich person is a company or firm, who is directly or

indirectly, controlling, owning or operating more than one media enterprise, shall

not exceed a total of four satellite TV, four FM Radio licences and two landing

rights permissions.336

News TV. Many infotainment channels such as Metro One, Kohinoor TV, and Aruj TV intersperse enteftainment

programming with news bulletins. In several cases,24/7 news channels were launched when existing media groups

decided to take advantage of relaxed cross-media ownership laws and diversified their media offerings; for example,

ARY TV launched ARY News, ARY Zauq (a food channel), ARY Musik (a music channel), QTV (a religious

channel), and Fashion TV (an international channel for which ARY TV has the broadcast rights in Pakistan)." Open

Society, Mapping Digital Media: Pakistan, 2013, 80. Found at

<http://www.opensocietvfoundations.ordsites/default/files/mapping-digital-media-pakistan-20130902.pdf) (Last

accessed June 20, 2014).
3'4PEMRA Ordinance, Section 23. "Exclusion of monopolies.- (l) No person shallbe entitled to the benefit

of any monopoly or exclusivity in the mafter of broadcasting or the establishment and operation of broadcast media

or distribution service or in the supply to or purchase from, a national broadcaster of air time, programmes or

advertising material and all existing agreenients and contracts to the extent of conferring a monopoly or containing

an exclusivity clause are, to the extent ofexilusivity, hereby declared to be inoperative and ofno legal effect' (2) In

granting a license, the Authoriry shall ensure that open and fair competition is facilitated in the operation of more

ihan oni media enterprise in any given unit of area or subject and that undue concentration of media ownership is

not created in any city, town or area and the country as a whole: Provided that if a licensee owns, controls or

operates more than media enterprise, he shall not indulge in any practice which may impeded fair competition and

provision of level playing field' ". Found al

<http://www.pemra.g (Last accessed June 0l' 2015).

"'Yasmeen, A Comparative Analysis of Media & Media Laws in Pakislan,227.
33UPEMRA Rules,2009, Rule l3 sub -rule l. "Media ownership concentration and exclusion of monopolies.-

(l) To ensure that fair competition is facilitated, media diversity and plurality are promoted in the society and undue

concentration of media ownership is not created. Maximum number of licences that may be issued to a person or

any of its directors or partners where such person is a company of firm, who is directors or partners where such

person is a company or finn, who is directly or indirectly, controlling, owning or operating more than one media

enterprise, shall not'exceed a total of four satellite TV, four FM Radio licenses and two landing rights permissions".

Found at <http:/www.pemra.s (Last accessed

December 20,2014).
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But there has not been change in situation even after promulgation of PEMRA Rules,

2OOg. Big media-groups still continue to flourish, as a result of investor friendly regulatory
t'-

regime introduced by PEMRA. Hence, common perception is that PEMRA is unlikely to check

Media concentration due to granting of license to highest bidder as has been enshrined in section

l9 (1) of PEMRA Ordinance, which means an easy win for already established Media house.337

An aspect of the media industry which also weakens its independence is the "prohibitive cost of

entry into the sector."338 And country's Electronic Broadcast Media continue to take advantage

of a weak regulator and indulge in practices threatening for healthy competition, and promotion

of plurality and public interest.33e

3.7,.2 HOLDING PEMRA RESPONSIBLE

The truth is that media regulation endangers free speech but so does the concern that

deregulation fosters 'media cynicism and selfishness'.34OPolicy making in the field of media has

always been considered as an intervention by the govemment, therefore, big media groups are

not in favor of Media regulations especially of those passed by present govemments.3ar In their

33'Also PEMRA Rules, 2009, Rule 9, sub-rule 6. "(6) The Authority shall prescribe procedures for an open

and transparent bidding in such cases where number of the applicants is likely to exceed the number of licences

which the Authority has fixed for that category or sub-c-ategory". Found at

<hftp://www.pemra.gov.pk/pemra/images/docs/legislation/PEMPu{-Rules-2009.pdf} (Last accessed December 18,

20 l 3).' 338 Huma Yusuf and Emrys Schoemaker, "The media of Pakistan: Fostering inclusion in a fragile

democracy?" (Policy Briefing no. 9, September 2012), 24- Found at

<http://downloads.bbc.co.uk/mediaaction/pdf/bbc-media-actionJ:akistanJ:olicy briefing.pdD (Last accessed

December 30,2014).
33e Hamid .Raza, " Policy and PEMRA: Comparisons with UK and USA," Crilerion Quarterly 7, no. 4

(2015). Found at <http://wwwiriterio >

(Last accessed June 09, 201 5).
340 Gregory P. Magarian, " Substantive Media Regulation in three dimensiotzs ", (working paper no. 2008-05,

Villanova Univeisity Scfiool of Law, Pennsylvania,2008) Found at <http://ssrn.com/abstract: 1088840> (Last

accessed December 20, 2014),
3ar Azmat Rasul and Stephen D. McDowell," Regulation and media monopoly: A case study of broadcast

regulation in pakistan" (Sth Iniernational Telecommunications Society (lTS) Asia-Pacific Regional Conference,

Tiiwan, June 26 28, 201 l) Found at.s
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. opinion, Governments always try to squeeze the freedom of rnedia by introducing several pieces

of legislations. Me_dia monitoring authorities are not trusted among journalists organizations.

Yasmeen Aftab Ali refers to a news item wherein it has been stated that any action on the part of

3

PEMRA is always misconstrued as unnecessary interference in media freedom.3a' To some

extent fears are not very much beyond imagination as on many occasions, Government has used

PEMRA to put ban on 'despised' channels or for suspending licenses or by simply threatening to

do so.3a3

3.7.3 IS SELF REGULATION A BETTER OPTION?

Journalists associations do not appreciate state-supervised regulations.3aa They believe in self .

regulation by which Media can not only justify the freedoms they exercise but also people will

get information they are meant to get in order to develop informed opinions which will further

assist in democratic system.

The presence of regulatory authorities does not serve the purpose as Supreme Court

advocate Zahid Ebrahim exclaimed that the only thing that can work right now is 'self-

regulation' of the media.3a5

But again the culture of media seltregulation remains extremely underdevelbped in

pakistan.3a6 The main issue regarding the formation and initiation of uniforrn process of devising

code of ethics, agreed by all seems to be the lack of coordination and collaboration between the

t*\
-a'-.

ion in Pakistan> (Last accessed December 25,2013).pulation in Pakistan'---------Trr:;--
'n Yasmeen, A Comparative Analysis of Media & Media Laws in Pakistan,230'
34i ..^ , - r-1:---^ .^- r.^i..-.-, D^1.. :- /-:^^ ,l^^^1. tl;.:^- ln* hottot mo
'o' 

,,Recommendations for Indusiry noay in Geo Asool: Vision for better media for better Pakistan," Geo TV

Found at <http://www.eeo.tv/asool/pdfs/E-Recommendations-lndustry-Bqdy.pd> (Last accessed June 30, 2014).
iior'a|eiiPakisran:Acontroversialyetessenlialrelationship

(European Peace Building, 20 I 0), 29.

D (Last accessed MaY 08,2014).
..pemra codes don't *orf,TV-[*-io rtop rhowing bodies on its own," The Express Tribune,May 06,2012'

s.,

Found at

bodies-on-its-own/> Last accessed October 13, 2012).

'ouOpen Society, Mapping Digital Media: Pakistan,2013,96'
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major organizations representing stakeholders of the industry.3aT Pointers on Coverage of

Terrorism Related Events, 2009, agreed unanimously by Media industry is a good example to

quote here when all stakeholders were

Broadcasters Association (PBA) produced

that has not been respected by broadcasters.

on board.3o8 Then in January 2011, the Pakistan

a draft code of conduct for television channels, but

349

In the absence of industry-wide self-regulation, individual media groups are starting to

'in-house' codes of conduct. For example, the Geo Television Network in 2012,

Geo Asool (or Geo Laws), which it describes as a "social contract with [its]

develop

launched

viewers" .350 But it does not seem to be a good notion in absence of strict implementation.

In his article, Policing the Press, senior advocate of supreme court Ali Zafar writes

Media can constitute a code of conduct enshrining at least the five basic principles that

joumalists should l) be "honest, fair and courageous in gathering, reporting and interpreting

information";2) treat everyone as "human beings deserving of respect"; 3) act "independently";

4) be "accountable"; and 5) in the context of Pakistan, not "play the political actor".35l

'o' Code of Ethics, Young Journalisis Association of Pakistan< http://),iap.com.pk/advocacy-action/code-of-

glhj-AsD (Last accessed June 30,2014).

'oi [n 2009, l6 news channels endorsed a voluntary code of conduct regarding the live coverage of terrorist

attacks (addressing issues such as utilizing a time-delay mechanism; carefully monitoring live coverage during

hostage situationsl censoring graphic imiges, including footage of corpses or people injured in attacks; and

intervlewing eyewitnesses and-tt're family members of victims). Although the voluntary code helped establish

industry prolocol for the coverage of terrorist attacks, it has not been further developed to promote responsible and

ethical media coverage across tie board. Open Society, Mapping Digital Media: Pakistan,2013, 96. Also please

see, Marcho Mezzera and Safdar Sial, Media and Governance in Pakislan: A controversial yet essential relationship

(European Union: Initiative for Peace Building, 2010), 26-29. Found at

<hnp:7/www.initiativeforpeacebuilding.eu/pdf/pakistanOct.pdF (Last accessed May 08, 2014).

@ingDigitalMedia:Pakistan,2ol3,96,EventodayPakistanBroadcastersAssociation
has uploaded draft of proposeO Votuntary Self Regulated Code of Conduct on its website. For details please visit <

http:i/pba.org.pk/psr.asp> (Last accessed December 30, 20 l4).
%GeoAsool:VisionforabetterMediaforabetterPakistan,,'GeoTV,20l2'

> (Last accessed July 12, 2014).
:press Tribune, September 6, 2012, Available at

<http://tribune.com.pk/story/432461lpolicing-the-press/> (Last accessed October 1,2012).
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In the year2012, firstly, an anchor's show episode352 and then alleged planted interview

of business tycoon3s3 fanned the demand for devising an unanimously agreed code for electronic

media when public started questioning the credibility of media who exercise freedoms on their

behalf.

3.7.4 Hamid Mir's case

The rapid growth of the media industry has given rise to corruption among journalists. As

acknowledged by Express News' Talat Hussain "The folklore of the media being corrupt is

spreading fast".354

Media have always been in spotlight over accusations but afler alleged planted interview

of Bahria Town's Malik Riaz, the need for media accountability was felt like never before.355

Soon after, appeared the names of journalists/anchorpersons who were reportedly charged of

receiving residing plots and also those who received seciet funds by Government.356 That was

the time when Pakistan's news media came under fire from all sides for its questionable ethics,

not from its usual critics in the govemment, but also from public and within its own

lines.3sTSupreme Court of Pakistan adjudicated various important cases on media regulations in

"' Taha Siddiqui, "Morning show host Maya Khan fired from Samaa TY", The Express Tribune, January 28,
2012, Available at <http://tribune.com.pk/story/328465/morning-show-host-maya-khan-fired-ffom-samaa-tv/> (Last

accessed November 0l, 2014).

"t Umer Nangiana, 'Anchorgate': Criminal case lodged against Dunya TV whistleblowers, The Express

Tribune, June I 6, 2012, Available at <http://tribune.com.pk/story/394490/anchorgate-criminal-case-lodged-against-
dunya-tv-whistleblowers/> (Last accessed January 20, 2013).

"o Huma Yusuf and Emrys Schoemaker, "The media of Pakistan: Fostering inclusion in a fragile
democracy?" (Policy Briefing no. 9, September 2012),24.

3st In June 2012, a leaked behind-the-scenes video showed popular Dunya TV political talk show hosts

taking instructions from politicians and the channel's management on how to pose questions during an interview
with a real estate tycoon who advertises extensively on television. For funher details, Umer Nangiana,

'Anchorgate': Criminal case lodged against Dunya TV whistleblowers, The Express Tribune, June 16, 2012,
Available at <http://tribune.com.pk/story/394490/anchorgate-criminal-case-lodged-against-dunva-tv-
whistleblowersA (Last accessed January 20, 2013).

350 "secret funds case: List of 282 journalists made public," The Express Tribune, April 22,2013.
<http://tribune,com.pk/story/53 8900/secret-funds-case-list-of-282-journalists-to-be-made-public-today/>
accessed June 20, 2014).t" Tom Hussain, "Pakistani Media face a crisis of ethics," Corruption-Reporter, June
<http://corruption-reporter.blogspot.comD (Last accessed July 27, 2013).

(Last

16. 2009.
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the context of fundamental rights guaranteed by Articles 19 and l9-A of the Constitution of the

IslamicRepublicof Pakistan,lgT3.Onesuchcasewas HantidMir's case.358 Inthe year2072,

senior journalists, Hamid Mir and Absar Alam, filed a petition in Supreme Court of Pakistan

against allegations of corruption on joumalists and sought formation of a national media

accountability commission to devise a code of conduct for the Media industry. A Commission's

need on mass communications was felt to review and report on the condition of the media and to

develop a philosophy for mass communications in nation building. While hearing the petition,

Supreme Court formed a trvo-member Media Accountability Commission. The said commission

was headed by (retd) Nasir Alam Zahid and also comprised of Mr. Javed Jabbar, a well known

intellectual, writer and former information minister of the country. ToR's of the commission and

report submitted by the commission has been detailed in chapter 4.

3.8. CONCLUSION

Against the above given discussion, it can be concluded that overstepping the limits by any

media industry should never be overlooked as Media exercises right to information on part of

people of country. Pakistani people have the right to know but that does not mean that they have

right to .all the information'. Feeding them with everything in the name of information is not

vindicated at any cost. There is certain regulatory deficit in Pakistan. But what to do when Media

are not ready to come to terms with state on question of regulation and consider every step by

state as an intervention in freedoms of Media. On the other hand, state has also overlooked its

functions to prevent exploitation of powers in hands of few. Next chapter tenders some useful

suggestions with objective of making improvements in this regard.

3s8 Constitutional Petition no. lO5/2012 before Supreme Court. Later reported as Hamid Mir and another

versus Federation of Pakistan, PLD 2013 5C244.

*
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CHAPTER FOUR: PROPOSALS & SUGGESTIONS

4.I. INTRODUCTION

Instead of demolishing the entire regulatory set-up for media, this research concludes that

solution to problem lies in making improvements in present Media regulatory framework of

Pakistan for example by building of long term Media Policies, enhancing the efficiency of

PERMA, giving boost to legal framework and also by generating public awareness. This chapter

mainly focuses on recommendations forwarded by Media Commission formed following the

directions of Supreme Court. But firstly, effort will be made to underline suggestions made from

other mi scellaneous platforms.

4.2. Need of a concrete policy

Hamid Raza laments that where western democracies make media policies to govern their future

recourses towards media, unfortunately, media policy has never received much attention in

Pakistan.3se What Pakistan needs is a o'profound national commitment" towards developing a

firm media policy.360 Feintuck and Vamey maintain that the 'opursuit of a developed concept of

public interest which emphasizes citizenship values appears to offer a constant and meaningful

objective in itself, and a standard against which policies coulcl be judged."36r

3s" Hamid Raza, " Policy and PEMRA: Comparisons with UK and USA," Crilerion Quarterly 7, no. 4

(2015). Iround at <http://www.crite >

(Last accessed June 09, 20 I 5).
3u" Stanley Ingber, "The Marketplace of ideas: A Legitimizing Myth, " Duke Lqw Journal, Vol. 33 no I

(198a): 9. Found 31<hffp://scholarship.law.duke.edu/cgilviewcontent.cgi?article:2867&context:dlj> (Last accessed

December 10, 2014).

'u' Mike Feinfuck and Mike Varney, Media Regulation, Public Interest and the Zaw (Edinburgh: Edinburgh

University Press, 2006), 125. In the backdrop of discussion already preceded, the need of hour is to define public

interest and to decide is protecting the right to information of citizens, indeed promoting some public interest?

Critics can define what is not in public interest but cannot define what actually is the public interest? Croteau and

Hoynes, The Business o/'Media Corporate: Corporale Media qnd the Public lnteresl,33.One belief is that public
tr
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Media Policies of the govemment should be influenced by output of some 'think-tank'

like in UK there is Institute for Public Policy Research (IPPR).362 This research proposes that it

is high time that such think tank specifically for the purpose of News Media should function with

evaluators who are best at reviewing already existing regulatory structure and the subsequent

filling of gaps with objective to ensure diversity of opinions.

While constituting Media Policy, PEMRA usually needs no public representation which

negates the true spirits of democracy. Even, FCC in United States engages notice and comment

process whereby public input is sought.363 Whatever structural changes are sought, public

participation in whole episode is highly desired. United Kingdom's select committee on culture

media and sport in its third report stressed boosting the efficiency of Ofcom and categorically

emphasized on engaging public in process of rules making. Committee mentioned:

interest becomes what the public is interested in. A part of discussion has been given in chapter 1. For details please

see, Ibid.,33-34. From thii perspective, those media that are popular serve the public interest. Croteau and Hoynes

maintain that ,,Narcoti.r und prostitution have proven to be enduringly popular among some segments of public, but

simply because the public is interested in such things, can we really say they are in the public interest?" Ibid. Aileen

tutcitarg maintains ihat "public interests necessarily imply a collective or universal, though not necessarily uniform

benefit for all members of society rather than one which attaches only to particular individuals or groups". She

further maintains that "there ,rsi b. a plausible clause that everyone will benefit from the policies identified as

being in the public interest, although they may not personally share the goals in question". Aileen McHarg,

"Reconciling Human Rights and the Public Interest: Conceptual Problems and Doctrinal Uncertainry in the

Jurisprudenci of the European Court of Human Rights," The Modern Law Review 62, No' 5 (Sep., 1999):677- 619.

Avaiiable at <http://wwwjstor.ordstable/1097381> (Last accessed May 20,2015)So the benefit to masses is what

makes an interesi 'public interest;, a concept higher above mere private or individualistic interest. Barak defines

public interert o, publi. good as any consideration justifiing a limitation of a constitutional right. Aharon Barak,

broportionality: ionstituiional Rights and their Limitations (New York: Cambridge University Press,2010),

265.Considerations of public inteiest, according to Barak, include the continued existence of the state national

security, public order, tolerance, protection of a person's feelings, and other interests that do not constitute

constitutional rights. Ibid., 254, Question of public interest is of utmost importance as in the view of Ronald

Dworkin, Government may override a right "when necessary to protect the rights of others, or to prevent a

catastrophe, or even to obtain a clear and major public benefit" or even "some compelling reason is presented".

Ronald bworkin, Taking Righrs Seriously (Massachusetts: Harvard Universiry Press Cambridge, 1977), 191- 199.
362 Feintuck and Varney, Media Regulqtion, Public Interesl qnd lhe Lcru, ll.. The purpose behind IPPR is "to

conduct and publish research into, and promote public education in, the economic, social and political sciences, and

in science and technology; including the effect of moral, social, political and scientific factors on public policy and

on the living standards oiall sections of the community." For further details see, <http://www.ippr'org/about> (Last

accessed December 20, 201 5).

'ut,,Rule making Process at the FCC," Federal Communications Commission.

<https://www.fcc.gov/encyclopedia/rulemaking-process-fcc#q8> (Last accessed June 25,2015).
. r!-
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To ensure maximum transparency in regulatory decisions, and to provide a further safeguard

against regulatory capture, Ofcom should hold hearings and meetings, including board

meetings, in public with minutes published promptly. Publicly funded, and theoretically

publicly accountable, bodies should not operate secrecy.'uo

4.3. GETTING RID OF ETHICAL/MORAL DILEMMA

In Pakistan, joumalism ethics are often overlooked due to 'poorly regulated media market'.36s

Supreme Court highlighted the ethical dilemma of media in suo-moto case of allegations of

business deal between a businessman and son of the serving Chief Justice of Pakistan attempting

to influence the judicial process.366 Notice was taken to end rnedia frenzy and to ensure the right

of the citizens to correct information on a matter of the national importance. Honorable Supreme

Court observed:

...ethical and legal framework of the media required faimess and objectivity and it also

required that the journalists conducted due diligence before reporting any news so that

rumours and insinuations were filtered out, particularly in matters of grave significance such

as ones arising in the present case; that even when the media and joumalists came across a

particular information, fair conduct required that it was checked and rechecked.367

The Power of media must be used with sobriety and objectivity.368 The most common un-

ethical practice is the re-publishing or re-broadcast of information without re-checking or cross-

'uoUK Parliament, Select Commiuee on Culture, Mediq qnd Sport Third Report. Found at

<http://www.publica > (Last accessed

December 13,2014) ,

'utopen Society, Mapping Digital Media: Pakistan, 2013, 50.

<http://www.opensocieryfoundations.org/sites/defaulVfiles/mapping-digital-media-pakistan-20130902.pdf) (Last

accessed june 20, 2014).
366 Reported as PLD 2Ol2 SC 664.

'u' Suo Motu Action regarding allegation of business deal befween Malik Riaz Hussain and Dr. Arsalan

Iftikhar attemptingto in/luencetheiudicialprocess,PLD2012 SC 664 pages675,676.

'ut B. G. Verghese, "The Media in a Free Society: Proposals for Restructuring," Economic

and Political Weekly, 12, No. l8 (Apr. 30, 1977):739. Found at <http://wwwistor.orglstable,/4365545>

(Last accessed April 25, 2015).

Found at
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checking as was indicated by Supreme Court above.36e

4.3.1 Media studies

Lack of trained joumalists is a major area of concern and affects the quality of information

produced.3'o Media literacy has never been given serious thought. There has been proposal of a

Media University at Islamabad.3Tl The notion seems good because that way not only vital

research will be produced in Media studies but also journalists could be offered refreshment

courses in media ethics to deal with day to day problems they confront.

4.4. DECREASE IN CONCENTRATION DIRECTLY PROPORTIONAL TO INCREASE

IN PLURALISM

As already discussed, greater the levels of media concentration higher will be the risk of media

power to run counter provision of information because as remarked by David Croteau and

William Hoynes, conglomerate structure of media industry provides the sameness in media

content contrary to diverse sources.372 If effective communications is to be realized, then a

competitive market in speech or ideas must be regulated.373 Media concentration in Pakistan is

the outcome of the high license fee/bidding amount by PEMRA.374 Changes may be brought in

36e Open Society, Mapping Digital Media: Pakistan, 2013, 50. Found at

<http://www.opensoc (Last

accessed June 20, 2014).

"t' Amir Jahangir et al, Situational Analysis of information in lhe communication & inforruqtion sector in

Pakislan, LINESCO, 201 l, 16. Available at

<http://unesco.org.pk/cildocuments/situationanalysis/Situational-Analysis oLRTI-in Pakistan.Pdf) (Last accessed

November I 5, 2013).
37l..USuniversitytohelpdevelopIMUfaculfy,',interface.Foundat<

du.nk/students/Julv/Colorado-Universify.aso> (Last accessed January 01,2014).
(London:SagePubliiationsLtd,2oo2),2o,Theproblemhasbeen

discussed in great detail in preceding chapters. Also Croteau and Hoynes, The Business of Media Corporote:

Corporate Media and the Public Interest,245.
3" Feintuck and Varney, Media Regulalion, Public Interest and the Law, 12.

"o Open Society, Mapping Digital Media: Pakistan,20l3,80. Also please see, the discussion in chapter 3

under heading of 3.7. I PEMRA and the growing trend of media concentration.
*
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licensing regime of PEMRA to make it more effective.

Anti-trust laws must be actively used to stem the concentration of media ownership.375

Pakistan has enacted Competition Act in 2010, to discourage anti-competition practices.376 A

more pro-active antitrust policy can be important in development of effective media

policy.3TTLike in United Kingdom Enterprise Act,2002, empowers secretary to veto any merger

if the same relates to public interest, certain provisions can be inserted in Competition Act,20l0

to treat Media related mergers so to prevent media concentration in few hands.

Owners of a holding may influence the decisions of that holding either by direct or

indirect means.378 McChesney suggests that there should be a' line between ownership authority

and editorial authority'.37e By separating the boundaries, editorial authority may not be

compromised in hands of owners. Yasmeen Aftab Ali's book,A comparative analysis of media

and Media Laws in Pakistan, is one of its own much awaited kind of comprehension

amalgamating the concepts of Media, responsibilities of journalists and current ground realities

of country. In her book, she proposes that "each media house should chalk out" individual

editorial policy and such policy is to be soon after submitted and approved by PEMRA.380

What if media corporations start claiming that they have freedom of trade, business or

profession according to Article l8 of the Constitution of the Islamic Republic of Pakistan,1973,

37s Croteau and Hoynes, The Business of Media Corporate: Corporale Media and the Public Interesl ,244.
3'76 <http://www.cc.go > (Last

accessed June 01, 201 5).
3TTCroteau and Hoynes, The Business of Media Corporate: Corporate Media and lhe Public lnterest,246.
3"Whatever regulatory measures are in place, the opportunities for media owners to assert an indirect

influence over the content and the agenda of products they own seem so comprehensive as to defy any absolute

guarantees of separation. An owner's influence may manifest itself in the choice of key personnel, or in strategic

decisions about which resources to reduce or invest more in. or in arrangements for sourcing or distributing content.

Editorial interference by owners can be through the selection ofkey personnel for certain rhetoric or thorough self-

censorship and also by literally rewriting editorial leaders. Doyle, Media ()wnership, 18-20.

"o Robert W. McChesney, Rich Media, Poor Democracy: Conrmunicalion Politics in Dubious lrrnes (New

York: The New Press, 2000), 304.
3s" Yasmeen Aftab Ali, A Comparative Analysis of Media & Media Lqws in Pakistan (Lahore: Sang-e-Meel

Publications, 2012), 247 .

\
78



and that any rule/regulation relating to free trade or business will violate the right of free

working. McChesney goes on referring to one wall street journal columnist who has exclaimed

that "Man's natural instinct is to choose free enterprise and free markets," so government

regulation certainly violates nature and, quite possibly, the intent of God.38l Gain to many will

outweigh the inconvenience to the few.382 They should be reminded that the said Article also

contains certain restrictions which might be placed on all kinds of activities of

trade/busi ness/profession. 3 83

4.5. PUBLIC AWARENESS WILL SOLVE HALF OF THE PROBLEM

In marketplace of ideas theory, it is the aware citizens who must be capable of separating truth

from falsehood.38a Delhi High Court observed that "media revolves around society because

3E' Robert W. McChesney, The problem of the media: U.S. communication politics in the rwenty-first century

(New York: Monthly Review Press, 2004), 18. Found at <https:/lbooks.google.com.pk/books?isbn=1583673768>

(Last accessed January 20,2015).
382 Dworkin, Taking Rights Seriottsly, 191.

"t The Constitution of the Islamic Republic of Pakistan, 1973, nrticle lS. "Freedom of trade, business or

profession. Subject to such qualifications, if any, as may be prescribed by law, every citizen shall have the right to

enter upon any lawful profession or occupation, and to conduct any lawfuI trade or business: Provided that nothing

inthisArticleshallprevent:-(a) theregulationofanytradeorprofessionbyalicensingsystem; or (b) the

regulation of trade, commerce or industry in the interest of free competition therein; or (c) the carrying on, by the

Federal Government or a Provincial Government, or by a corporation controlled by any such Government, of any

trade, business, industry or service, to the exclusion, complete or partial, of other persons." Found at

<http://www.pakistani.ordpakistan/constitution/part2.ch I .html> (Last accessed July 01, 201 5).
38' Stanley Ingber, "The Marketplace of ideas: A Legitimizing Myth, " Duke Law Journal, Vol. 33 no I

(1984): 7. Found at <http://scholarship.law.duke.edu/csi/viewcontent.cei?article:2867&context:dlj> (Last accessed

December 10,2014). Also, Amir Jahangir et al, Situational Analysis of information in lhe communication &

infornalion sector in Pakistan, UNESCO, 2011, 27 . Available at

<http://ungsco.o{g.pk/cildocuments/situationanalysis/Situational-AnaLvsis-oLRTI-in Pakistan.pdD (Last accessed

November 15,2013). Libertarians take the view that nothing should be done in the name of accountability of media

that leads to curtailing the freedom of Media in one way or another. Katrin Voltmer, "The Media, Government

Accountability and Citizen Engagement" in Public Sentinel: New Media and Governance Reform, ed. Pipa Norirs

(Washington,DC:WorldBank,20l0),l40.Availableat<
http://www.hks.harvard.edu/fs/pnonis/Acrobat/WorldBankReport/Chapter%2-Q-6%20Voltmer.Ddf} (Last accessed

Jrr. 5, 2013) According to pioneers of Libertarian theory, while ethics and law are important, the only real

accountability in media should be in the marketplace of ideas. Black and Roberts, Doing ethics in media: Theories

and Practicil Applications,3g4, The idea of marketplace was introduced as a concept of American jurisprudence in

Abrams yersys United States, 250 U.S. 616 (1919). Found at

<https://supremejustia.com/cases/federal/us/250/6 l6lcase.html> (Last accessed January 05,20 l5). In the words of
aissinting judge: the besitest of truth in the power of thought to get itself accepted in the competition of the markct.
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people provide the news and are the recipients of the news".385

McChesney laments the poor choice people make in selecting the source of information

and observes that "The fault is not the press system but the moronic citizens who demand such

fare and reward those who provide it. [Then] goverrlment can't do a damned thing about it

except indirectly, through improving education so that the next generation will not be composed

of idiots".386

The truth is Media portray the society and public actually blame the media for 'mirroring

their true picture'.387 It has been remarked that "... People enjoy negativity alike a dense crowd

Also please see, Stanley Ingber, "The Marketplace of ideas: A Legitimizing M)'th," Duke Lqw Journal,33, No I

(1984):3. Found at <httrr://scholarship.law.duke.edu/cgilviewcontent.cgi?article:2867&context:dlj> (Last accessed

December 10,2014) Based on John Mills work on Marketplace of ideas doctrine, it can be presumed that in open

market place of ideas what people accept and support will survive and thrive; media that people dislike or reject will
suffer and die". Jill Gordon, "John Stuart Mill and the "Marketplace of Ideas," Social Theory and Practice 23, No. 2

(Summer 1997):235-236. Found at <http://wwwjstor.ordstable/23559183> (Last accessed May 12,2015). So in

other words, there is no need of rules and regulation to govern the conduct of News Media, Their opponents argue

that the market cannot be expected to provide the audience what it wants. C. Edwin Baker, "Giving the audience

what it wants, " Ohio Snre Lav Journal,58, no. 2 (1997):41l. <http://hdl.handle.net/l8l l/64899> (Last accessed

December 20, 2014) This fact also holds water because of the increased level of concentration in Media. It is

"romantic nonsense" now to suggest that there is an adequate market-place in the privately owned mass media'

David L. Lange, "The Role of the Access Doctrine in the Regulation of the Mass Media: A Critical Review and

AsSessment,,,NorthCarolinaLawReview,52(l973):8.Foundat<
htEr://scholarship.law.duke.edu/cgi/viewcontent.cgi?article:2209&context:faculty-scholarihiP> (Last accessed

D.."*ber 04,1Otq In the realmof ideas market based idea poses deep problems for 'traditional liberal democratic

notions'. In the words of McChesney, "The market can prove to be a quiet, but ruthless, commissar", Robeft W'

McChesney, The problen of the media: (J.5. communication politics in the rwenty-first century (New York: Monthly

Review lriss, ZOb+;, 190. Found at <https://books.google.com.pk/books?isbn=1583673768> (Last accessed January

20,2015)."This political markelplace of ideas looks a lot more like a junkyard than flowerbed. To paraphrase a line

from Woody Allen's Hannah and her Sister, if John mill were around today, he would never stop throwing up'"

Robert W. McChesn ey, Rich Media, Poor Democracy: Communication Politics in Dubious lin es (New York: The

New Press, 2000), 260. Against the market model, public sphere model is an altcrnative. The public sphere model

suggests that society's needs cannot be met entirely through the market system and government plays a useful and

,.i.rrur1, role in ensuring that the media meet the needs of citizens, not just consumers of media rnarket. David

Croteau and William Hoynes, The Business of Media Corporate: Corporate Media and the Public lnlerest

(California: Pine Forge Press, Sage Publications, 2006),22. In this model, audience is perceived as a public, who

should be "reformed, educated, informed as well as entertained -in short, served -presumably to enable them to

better perform their democratic rights and duties". lbid.,38.'"t 
lndraprasrha People & Another. versus (Jnion Of India & Others, WP(C)No.1200/2011 before Delhi

High Court. Judgment Pronounced on:April Og ,2013. Found at <http://indiankanoon.org/doc/80393956/> (Last

accessed May 07,2015).

"t' Michesne y, The problem of the media: LJ.S. communicalion politics in the twenty-first cenlury, 29 .

3s' "Clashing- viewi on media ethics in Pakistan," Triple Bottom Line <http://www.tbl.com.pk/clashing-

views-on-media-ethics-in-pakistan/> (Last accessed December 17, 2013).
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of onlookers at an accident site. This is reality and rarely do we see it, so let's gather around and

watch it... media after all is a business venture and caters to what its consumers want, and if they

want spice, then spice is what they get".388 It is time when citizens have to make wise choices.

It has been said that people should not be given what they want but what they need.38e

And who will decide what is needed? It's the people themselves. If people themselves take firm

stand that they would not tolerate anything but information from news media, they will be given

information. Public should also be made part of policy making process relating to regulation of

media.3eo

4.6. AN IDEAL SYSTEM OF REGULATION

An ideal system of Media Regulation should contain three fundamental principles: The

promotion of a diverse news landscape and high quality joumalism in the public interest; The

protection of the public from unethical and unlawful newsroom practices; The regaining public

trust through transparent mechanisms of accountability.3elA media system must be fair and

accurate examining the activities of state. It will be a system that keeps into view the information

need of citizens in diverse opinion.3e2

Robert W. McChesney offers four general proposals for media reforms:3e3 1) Building

non-profit and non-commercial media 2) Public Broadcasting 3) Regulation 4) Anti Trust:

Breaking up the largest firms and establish more competitive markets thus shifting some control

from corporate suppliers to citizen consumers.3eo

38r Ibid.

'8n Feintuck and Varney, Medio Regulation, Public Interesl and the Low,82.

"t' Mcchesney, Rich Media, Poor Democracy: Communicalion Politics in Dubious,64.
3'' Co-ordinating Commiftee for Media Reform, "The Media and the Public interest" (Preliminary briefing

paper, November 4,2011). Found at <http://www.mediareform.org.uk/wp-contenVuploads/2013/04/The-media-and-

the-publ ic-interest.pdf) (Last accessed February 07, 20 I 5).

"'Mcchesney, Rich Mediq, Poor Democracy: Communicqtion Politics in Dubious Times,3l4.
3" Ibid.

"o rbid., 307- 312.
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Mr. Mazhar Abbas, a senior veteran in journalism, suggests that the Ministry of

Information should be abolished and if it is not possible, then the Supreme Court should abolish

its secret fund, allegedly used for spreading comrption. He further maintains that a powerful

media complaints commission should be appointed immediately. The advertisement control of

the Ministry should be handed over to an independent body of professionals. Press clubs and

unions should work off their own resources instead of depending on government grants.3es

Putting it simple, Mr. Abbas seems in favor of minus PEMRA formula where a media

complaints commission will take charge under the supervision of Media industry itself.

The regulatory regime in Pakistan must be vibrant to intervene in the market to ensure

best possible media outcome in the benefit of general public.3e6

4.7. MEDrA COMMTSSION (RECOMMENDATIONS)

In chapter 3 of this research, circumstances which led to formulation of much awaited and much

needed Media Commission were described. It was on January 15th,2013, that Supreme Court

appointed a commission to conduct a study of issues raised in Hamid Mir and another versus

Federation of Pakiston 3eT This Commission was first of its kind as never before much attention

was paid to issues related to Media. There were 9 terms of reference (hereinafter'ToRs') of the

commission.res The commission submitted two reports before the Supreme Court of Pakistan on

the said ToRs. First part of the report, submitted on March 2l,2013, deals exclusively with

3'5 Mazhar Abbas, " Clean the dirt and the dirty will go away," The Express Tribune, April 26, 2013

Available at <http://tribune.com, .> (Last accessed April
26,2013).

3e6 Hamid Raza, " Policy and P EMRA: Comparisons with IIK and ()5A," Criterion Quarterly 7 , no. 4 (2015).

Found at <http://www.criterion-quarterly.conVmedia-policy-and-pemra-comparisons-with-uk-and-usaby/> (Last
accessed June 09, 2015).

3e7 Reported as PLD 2013 5C244.
3e8For further details please see, "Terms of Reference (TORS) of the Media Commission," Pakistan Media

Commission Review. Found at <http://mediacommis > (Last accessed March 05,
2014).
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'Term of Reference F' of the Commission. Second report on the rest of 8 ToRs, submitted

afterwards, is relevant to discuss here.

} 4.7.I ASSESSING THE ROLE OF MINISTRY OF INFORMATION

Terms of Reference No. A was to assess the role of the Ministry of Information to ensure Media

Freedoms.3'e The Media Commission accepted that the State plays role in media regulation.aoo

The Commission has stated that state has legitimacy to protect rights of citizens including the

right to information. Role of Ministry of Information and Broadcast has been recognized.

However, the stress has been placed that said Ministry and Provincial departments are in need of

revamp, Another suggestion is that Ministry of information and broadcasting should be merged

with Ministry of Information Technology and Telecommunication.a0' The latter suggestion

comes up in backdrop of fast merging of Media technologies (new and old Media). Such a

proposed merger will help dealing with Media under one umbrella for at present telecom sector

does not come within the purview of PEMRA.

Feintuck and Varney view that to some extent, success or failure of regulatory activities

'eo 
crTo consider the role of the Ministry of Information and Broadcasting and other Government agencies in

ensuring freedom of print and electronic media and whether or not there is information and material brought before

the Commission to justi$l the continued functioning of the Ministry, consistent with Article l9 of the Constitution."

"Tenns of Reference (TORS) of the Media Commission," Pakistan Media Commission Review. Found at

<http://mediacommissionreview.org/terms-of-reference/> (Last accessed March 05,2014).

'ooMedia Commission, Part- Two of the Report by the Media Commission appointed by The Supreme Courl
of Pakisran on l5'h January, 20t3, 68-69. Found at

<hnp://www.supremecourt.gov.pk/web/user_files/File/MediaCommissionReportFinal.pdf) (Last accessed June 05,

2015). Terms of Reference No. C of Media Commission deals with role of state in relation to Article l9 of the

Constitution. It provides "To determine if it advances or is consistent with the fundamental right under Article 19 to

allow the Government or its instrumentalities to be major players in the media through State Television and Radio

Broadcasters." "Terms of Reference (TORS) of the Media Commission," Pakistan Media Cornmission Review.

Found at <http://mediacommissionreview.orelterms-of-reference/> (Last accessed March 05, 20 l4)There has been

rising concerns of state's involvement in PTV and radio Pakistan. It has been recommended by the Commission that

Government and related departments should be major players in Media through state TV& radio broadcasting

entities and such state presence in Media is not inconsistent with Article l9 of the Constitution of the Islamic

Republic of Pakistan, 1973. Media Commission, 133.
oot Ibid.,7g-Bl.
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is checked by reference to the degree to which the regulatory regime achieves identified

objectiveV outcomes. Where clear objectives have not been set, success or failure becomes

difficult to measure.ao2

4.7.2 GAUGING THE PERFORMANCE OF PEMRA

Term of Reference. B of the Media Commission was to analyze the performance of PEMRA.403

Black considers regulation to take place only if the behavior of the regulated party changes in

some way.ooo Applying the asfect of definition to Pakistan's Electronic Media regulatory

authority (PEMRA), has the authority been successful in modifying the behavior of the News

Media of country towards a better change?aos

There has been apprehension that PEMRA has grown more into administrative and

revenue generating institution rather than setting some ethic standard. According to PEMRA

annual report for the year 2010, PEMRA realized all time high revenue of Rs. 591.665 million

during Financial Year 2009-10.406 Media law activist and journalist Matiullah Jan notes that "It

is a Bhatta (means money extortion in Urdu) body that collects money from broadcasting

operators in a legal *ayu.4o7

Media Commission also stated that common perception is that PEMRA has become a

'profiteerin g' organization and also lacks independence. The commission recommends that there

402 Feintuck and Vamey, Media Regulation, Public Interest and the Law,5.
o0'Terms of Reference. B reads as "To analyze whether and to what extent PEMRA has been able to fulfill

its developmental mandate and regulatory functions independently under the PEMRA Ordinance." "Terms of
Reference (TORS) of the Media Commission," Pakistan Media Commission Review. Found at

<http://mediacommissionreview.orq/telms:oErcferelse/> (Last accessed March 05, 2014).
oo'Mike Feintuck and Mike Varney, Media Regulation, Public Interest and the Law,204,
oo5 

Please read the relevant discussion in chapter 3.
406PEMRA, To Facilitate the growth of free and fair Media, 2010, 51.

<http:/www.pemra.g (Last accessed

December 20,2013).
a07 International Media Support , Bdtween Radicalization and democratizalion in an un-folding con/lict:

Media in Pakistan,2OOg, 18.<hnp://www.i-m-s.dk/wp-content/uploads/2012ll liims-media-pakistan-radicalisation-

2009.pdD (Last accessed January 01,2015).s
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is an urgent need to "revisit and reconstruct laws, regulations and rules by which PEMRA

works".408 In order to make the authority more independent, there is need for making it

responsible to Parliament other than Executive.aoe

Licensing regime of PEMRA has never escaped criticism that PEMRA favors the Media

concentration by issuance of license on auction basis. Commission suggests that PEMRA's

licensing system must be improved.a'0 Before granting or renewing licenses, PEMRA should

evaluate media groups on the basis of their public service provision and capacity to produce

localized content, before granting new licenses.ol'Commission took to task this issue and

recommended that issuance of licenses by the authority should be on non-auction basis.al2

To put in nutshell, Media Commission favors maintaining of status quo but with

conditions that improvements must be made in system. PEMRA will continue to exist but

changes will be introduced to help boost its functioning.

4.7.3 PLUS GOVERNMENT FORMULA

Whatever method of regulation is employed for accountability of media, the goal must be 'to

ao* Media Commission, Pqrt- Two of the Report by lhe Media Commission appointed by The Supreme Courl
of Pakistan on I 5'h January, 20 I 3, l2l . Found at

<http://www.supremecourt.gov.pk/web/user_files/File/MediaCommissionReportFinal.pdf) (Last accessed June 05,

20 r s).
oo" Commission favors the change in appointment of Chairman and members of PEMRA while stating

forums to make such appointment: - i) A six person Commiftee comprising; Speaker of the national Assembly,

Chairman of the Senate, leaders of the House and the opposition in the Senate and the National Assembly. ii)The

Prime Minister of Pakistan to select one out of three names proposed by a Committee comprising the Leader of the

opposition in the National Assernbly, Leader of the House and Leader of Opposition in the Senate and three other

eminent citizens each representing civil society, media, non-Muslims to be selected by the Leaders of the House

and the Opposition in both houses of the Parliamenl. Ibid.,122-123.
o'o Media Commission, Part- Two of the Report by the Media Commission appoinled by The Suprente Court

of Pakistan on l|'h January, 20t3, 126. Found at
<http://www.supremecourt.eov.pk/web/user_files/File/MediacommissionReportFinal.pdf> (Last accessed June 05,

20 r s). o"Open Society, Alapping Digital Mediq: Pakistan, 2013, 105.

<http://www.opensocietyfoundations,org/sites/default/files/mappinq-digital-media-pakistan-20130902.pd> (Last

accessed June 20, 2014).
t't Media Commission, 126. Also please see, the discussion in chapter 3 under heading of 3.7.1 PEMRA and

the growing trend of media concentration.

Found at
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restore credibility by ensuring its freedom and independen..:4r3 and credibility 'implies

independence, which dictates viability, professional and technical competence, and social

relevance'.414

Leaving everything on part of Govemment may be problematic. As was exclaimed by

Judge Gibbons of United States:

[T]here is something fundamentally disturbing about a model of government in which

elected executive or legislative branch officials are deemed to have been delegated the

power to decide for us what we need to know. This big brother approach carries with it

the seeks of destruction of participatory democracy, for it places in hands of those chosen

for positions of authority the power to withhold form those to whom they should be

accountable the very information upon which informed voting should be based...ars

However, the proponents of Media regulation by state always argue that it is mostly

unlikely that all the key stake holders would agree on nature of self-evolved code of conduct and

that leaves us with supervision of Government as a possible solution. They also fear that the

implementation of a self-regulatory mechanism will be too fragile for a powerful media to abide

by.o'u Media Commission holds that concept of self-regulatory code of conduct for Media is an

ideal forever worth striving for but commission also admits that no aspect of individual or

collective conduct is subject only to self regulation. Here, Commission reiterates the view that

o't B. G. Verghese, "The Media in a Free Society: Proposals for Restructuring," Economic qnd
Political Weekly, 12, No. l8 (Apr. 30, 1977):734. Found at <hthc://wwwjstor.qdstable/436595> (Last
accessed April 25, 20l5).

4to lbid.
a's Michael J. Hayes, Whatever happened to "the right to know"? Access to Government Controlled

information since Richmond Newspapers, Virginia Law Review, 73, No. 6 (Sep., 1987): 1140-l141.
<http://wwwjstor.ord (Last accessed March 30,2015).

ar6Marcho Mezzera and Safdar Sial, Media and Governance in Pakistan: A controversial yet essential
relationship (European Union: Initiative for Peace Building, 20 I 0), 29.
<http://www.initiativ (Last accessed May 08,2014).
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there has to be some 'minimal' external regulation to ensure order and observance.4lT

Expressly mentioning the state of News Media and solution to improve the predicament,

Media Commission observes that given the objective conditions in Pakistan, with content of

news media content, self regulation emerges as one of the ways to facilitate the content

regulation but does not appear to have capacity to be sole form of such regulation.als Media

system of our country, based on authoritarian theory, allows the state to interfere.ale Media

Commission also seems in favor of seeking state to play the role of savior by observing that there

always will be need for state to provide a legislative framework of guiding principles with check

and balances that don't have tendency to curb freedom of expression.420

4.7.3.1 Dufy of the State

Wealth of case law indicates the Article 3 of the Constitution of the Islamic Republic of

Pakistan, 1973, casts duty on the State to eliminate all forms of exploitation.a2r Along with the

Article 19, Article 3 of the Constitution of the Islamic Republic of Pakistan,7973, also provides

State with the authority to impose regulatory strategy by larv in relation to Media. Apex Court

had once observed that "State being guardian of its citizens was bound to implement the

o''MediaCommission, 
Parl-TwooftheReportbytheMediaCommissionappoinredbyTheSupremeCourt

of Pakistan on I 5'h January, 20 t 3, 147 . Found at

20rs)
inal,pdf) (Last accessed June 05,

o" Ibict., l50.
aro Hamid Rlza, " Policy and PEMRA: Comparisons with UK and (JSA," Criterion euarlerly 7, no. 4 (2015),

Found atr-uuUu at anttp://www
accessed June 09, 2015)

lwww. cnrenon-q uarterly. convmedia-poli cy-and-pemra-comparisons-with-
2015). Authoritarian theory encourages the invorvemcnt of the authGtie

(Last
authorities to control the media.

(Last

communication Theory. "Authoritarian Theory" Found at <http://communica >
(Last accessed December 05, 2014). Also, Jiy Black and Chris Robeft s, Doing ethics in meclia; Theories andPrqctical Applications (New york: Routledge, 2o1l), 72. F.ound ar

accessed August 13, 201 4).
o'" Media Commission, 154.
o2'Arlicle 3 of The Constitution of Islamic Republic of Pakistan, 1973, reads ,,State shall ensure the

elimination of all forms of exploitation and the gradual fulfillment ol the fundamental principle, from each
according to his ability, to each according to his work". The Constitution of the Islamic nepubiic of pakistan, 1973,
Article 3. Found at <www.pakistani.org/pakistan/constitution/> (Last accessed June 30, 20i4).



constitutional provisions in letter and spirit particularly the fundamental rights, which were

guaranteed by the constitution".a22

In other words, when there is exploitation of citizens on wider scale then state can come

into action. As was held by Indian Supreme Court in precedent case of The Seuetary, Ministry of

Information & Broadcasting versus Cricket Association of Bengal & Another:

...The State is, under the Constitution, not only under an obligation to respect this

fundamental right of [speech/expression of] the citizens, but equally under an obligation

to ensure conditions under which this right can be meaningfully and effectively be

enjoyed by one and all... One man's right to speak ends where the other man's right to

speak begins. lndeed, it may be the duty of the State to ensure that this right is available

to all in equal measure and that it is not hijacked by a few to the detriment of the rest...a23

Barak defined a group of rights known as "positive rights" entails the duty on state to

protect those rights.424 According to Barak, it implies that "a state must exercise duty under the

existing framework of constitutional rights; [i.e.,] the duty to adopt reasonable legal measures,

within the existing means, to advance the fulfillment of several social and economic rights".a25

Barak further illustrates his view by giving an example of freedom of expression. He maintains

that objective value of freedom of expression imposes on the state not only the duty not to limit

that freedom but also the duty to actively protect itJ26 In the same way Government of Pakistan

by taking necessary steps can come forward to prevent the exploitation of right of information by

News Media.

a,22Mst Rohaifa and another versus Federation of Pakistan, PLD 2014 SC 174 atpage 178.
"''Secretary, Minislry of Information & Broadcasting, Government of India and orhers versus Cricket

Associa,tion of Bengal and others, (1995) 2 SCC 16l atpage 270.*'.Aharon 
Barak, Proportionality: Constitutional Rights and their Limitations, 422-423.

ozt rbid.
o'u lbid., 427 .\r
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4,7.4 LEGTSLATIVE SET UP IN NEED OF OVERHAUL

Media studies have shown changes in Media industry owing to advent of web and also the

interlinking of various forms of Media. Media Commission recommends that media related laws

are in an urgent need of update. 'Media Laws Review Task Force' has been suggested to

accomplish the task of updating present legislative framework existing for Media regulation.

Force would comprise of Media specialists and would conduct a comprehensive review of all

media laws, rules, regulations and codes in new changing scenarios.427

4.7.5 IMPERATIVENESS OF CODE OF CONDUCT/ ETHICS

Supreme Court of Pakistan had stressed on the need for a code of conduct for media. Apex court

while forming the commission had observed that there should be a code of ethics to prohibit

irresponsible/reckless reporting neither in newspapers nor on Television.a2s Devising a

unanimous code of conduct has been farfetched dream. To date, the mainstream media have not

yet developed a self-regr"rlation code and the government's media regulatory authority is

primarily concerned with licensing.

Adnan Rehmat has remarked that Codes of ethics for media already exist.a2e The matter

confronted is that each house has its own code of conduct but house fails to compulsorily

implement it.a30 Author opines that Joumalists Unions should have a single, common,

comprehensive national code of ethics instead of several owned by each house. This code itself

o"Media Commission, Port- Two of the Report by the Media Contmission appointed by The Supreme Court

of Pakistqn on l|'h January, 2013, 25-26. Found al
<http://www.supremecourt.gov,pl</web/user_files/File/MediaCommissionReportFinal.pdf) (Last accessed June 05,

20 r 5).
428 Hamid Mir and another versus Federation of Pakistan, PLD 2013 SC 244.
o" Adnan Rehmat, Ethics of Live Media Coverage in Pakistan. Found at <http://www.fnpk.ore/ethics-of-

live-media-coverage-in-pakistad> (Last accessed June I 9, 2014).
o'o Ibid.
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should have mechanisms for enforcement and accountability preferable a self-regulatory body.a3r

On question of devising a code of conduct, Media Commission stresses on need of

consultation for the purpose within Media sector and civil society and with the relevant

administrative departments.a32 Commission suggests that even where Codes of ethics have been

drafted or circulated in the past three years as in the cases of PEMRA Code of Ethics, 2009,

(placed at Appendix-A) etc. a fresh start on each aspect of content self-regulation would help

reaching at effective mechanisms.o33 All stake holders should be on board. Media Commission

has opined that if there has to be self-regulatory scheme then the funding for self-regulatory

mechanisms should be from within the print media and the electronic media rather than the

state.a3a This will ensure the independence of any media regulatory set-up.

Syed Kamran Hashmi in his column, The Rise of Tele-evangelism,a3s writes that

'independence' from any moral code, ethical values or professional is the major reason of

irregularities in Media. A code of conduct by government is in pipeline. These days Supreme

Court is hearing f'amous case of Hamid Mir and another versus Federation of Pakistan and

othersa36 relating to evolve a code of conduct for media in light of recommendations of Media

Commission discussed in great detail in preceding pages.

In the light of Media Commission's recommendations, National Assembly's Standing

Committee on Information. Broadcasting and National Heritage is in process of bringing changes

to existing laws and regulations on broadcast media. Committee holds meetings on and off and

also came up with certain necessary recommendations in relation to reinvigorating the Media of

o" rbid.
o3tTerms of Reference No. E related to devising code of ethics for media. Media Commission, 26.
43i Ibicl.
o'o Ibid,
ot'Syed Kamran Hashmi, "The Rise of Tele-evangelism", Pakistan Link, September 7,2012. Available at <

!
Repofted as PLD 2013 SC 244.

HTM> (Last accessed November ll,2012) .



the Country in particular the broadcast media.o"However, the representatives shared a number of

reservations and concems about some of the recommendations.a38

4.8. CONCLUSION

All it takes for News Media to regain the trust of public is to present themselves for on the board

accountability. In the observations of Indian Court, it is the right of people to be kept informed

which is important.43elt is high time that News Media must reject sensation, respect privacy,

correct error and live up to its social responsibility of informing people. To quote Verghese,

Media has a role halfway between university and government. It must be watchdog and

critic, criticism being positive and constructive. It could be a catalyst in the process of

social and economic transformation, but only it is goes down to the people and to the

grassroots of social and economic action through development journalism. News does not

lurk so much in the conidors of power as in factory and field, school and laboratory'

Poverty and social injustice also constitute news and need to get on page one, not because

somebody or other makes a speech but because people matter. 
aao

ot' Recommendations of the committee are as follows: i. restrict the broadcast of any "direct and quoted

statements, confessions, threats of violence from members of proscribed organizations"; ii. restrict the broadcast of
any "information about any threat of violence issued by any person suspected of being involved in any of the

Scheduled Offences"; iii. restrict broadcasts "that includes scenes of blood, body parts or dead bodies or scenes

which show lack of respect to the victims and their families"; iv. limiting the sensationalism of violence and

brutalities and a range of other ideas about how to restrict and constrain the room for violent extremisrn. "NA body

proposes changes in broadcast, social media laws," The News, December 3 l, 2014'
<http://www.thenews.com.pk/Todays-News- l3-34996-NA-body-proposes-changes-in-broadcast-social-media-
lawP (Last accessed January 30, 20 I 5).

o,r lbid.
o" Surya Prqkash Khatri versus Madhu Trehan,200l CriLJ 3476 = 2001 (59) DRJ 298 before Delhi High

Court. Found at <http://indiankano (Last accessed April06,2015)'
ooo B. G. Verghese, "The Media in a Free Society: Proposals for Restructuring," Economic

and Political Weekly, 12, No. 18 (Apr. 30, 1977):739. Found at <http://wwwistor.ordstable/4365545>
(Last accessed April 25,2015).
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Appendix-A

Schedule-A [see rules 2(lX0 and 15(l)]

__- coDE oF CONDUCT FOR MEDIA BROADCASTERS OR/ CABLE TV OPERATORS

't

Programmes:-

(l) No programme shall be aired which-

(a) passes derogatory remarks about any religion or sect or community or uses visuals or words

contemptuous of religious sects and ethnic groups or which promotes communal and

sectarian attitudes or disharmony;

(b) contains anything pornographic, obscene or indecent or is likely to deprave, corrupt or injure

the public morality;

(c) contains an abusive comment that, when taken in context, tends to or is likely to expose an

individual or a group or class of individuals to hatred or contempt on the basis of race or

caste, national, ethnic or linguistic origin, colour or religion or sect, sex, sexual orientation,

age or mental or physical disability;

(d) contains anything defamatory or knowingly false;

(e) is likely to encourage and incite violence or contains anything against maintenance of law

and order or which promotes anti-national or anti-state attitudes;

(f) contains anything amounting to contempt of court;

(g) contains aspersions against the Judiciary and integrity of the Armed Forces of Pakistan;

(h) maligns or slanders any individual in person or certain groups, segments of social, public and

moral life of the country;

(i) is against basic cultural values, morality and good manners;



O brings into contempt Pakistan or its people or tends to undermine its integrity or solidarity as

an independent and sovereign country;

: (k) promotes, aids or abets any offence which is cognizable under the applicable laws;

(1) denigrates men or women through the depiction in any manner of the figure, in such a way as

to have the effect ofbeing indecent or derogatory;

(m) denigrates children;

(n) anything which tends to glorify crime or criminals;

(o) contains material which may be detrimental to relations of Pakistan with other countries; or

(p) contains material which is against ideology of Pakistan or Islamic values.

(2) Particular care should be taken to ensure that programmes meant for children do not contain
I

objectionable language or are disrespectful to their parents or elders. 
I
I

(3) Programmes must not be directed against the sanctity of home, family and marital harmony.
I

L- (4) While reporting the proceedings of the Parliament or the Provincial Assemblies, such portion 
i

of the proceedings as the Chairman or the Speaker may have ordered to be expunged, shall not

be broadcast or distributed and every effort shall be made to release a fair account of the

proceedings of the Parliament or the Provincial Assemblies.

Advertisements:-

(l) Advertisements aired or distributed by a broadcast or cable TV station shall be designed in

such a manner that it conforms to the laws of the country and is not offensive to morality,

decency and religious sects of the people of Pakistan.

(2) No advertisement shall be permitted which-

(a) promotes or supports sedition, anarchy or violence in country;



(b) is against any provisions of the Constitution of Pakistan or any other law for the time being in

force;

\ -- (c) tends to incite people to crime, cause disorder or violence or breach of law or glorifies

violence or obscenity in any way;

(d) glorifies adultery, lustful passions or alcoholic drinks or the non-lslamic values;

(e) distorts historical facts, traditions of Pakistan or the person or personality of a national leader

or-a state dignitary;

(f) fans racial, sectarian, parochial, regional or class hatred;

(g) promotes social inequality, militates against concepts of human dignity and dignity of labour.

/ (h) is directed against sanctity or home, family and marriage;

I
(i) is wholly or mainly of a religious or political nature; contains references that are likely to lead 

I

the public to infer that the product advertised or any of its ingredients has some special 
I''; property or quality which is incapable of being established t i

(k) contains indecent, vulgar, or offensive themes or treatment; or

(l) contains material which is repugnant to ideology of Pakistan or Islamic values.

(3) The goods or services advertised shall not suffer from any defects which are harmful to

human health. Misleading claims about the goods shall not be made.

(a) No advertisement which is likely to be seen by children in large numbers should urge

children directly to purchase goods of a particular brand or ask their parents to do so.

(5) All advertisements must be clearly distinguishable as such and be separate from the

programmes and should not in any manner take the form of news or documentary.




