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Third and last chapter discusses the nature and meaning of legal controversies between terrorism
and NLM. Terrorism, right of self-determination and NLM are separately discussed.*It is also
discuss the differences of NLM and terrorism according to Arab and western scholars. Further
elaborated, why international community fail to develop consensus on the definition of terrorism
and who is doing terrorism. Following it, Comparison is made between terrorism and NLM and
efforts by UNSC to eradicate the menace of terrorism and Paris attack. At the end, case law is
given: either Kashmiris are terrorists or freedom fighters, At the end of the theses, conclusion
and recommendations are given to distinguish terrorism and NLM and control the menace of

terrorism.



















1.3.3 Problems Facing by International Community despite the Consensus on the

Definition of Terrorism

Despite the consensus on the definition, there are two problems. The first one is “state terrorism”
which is conducted by government forces. The term of terrorism was used for state ferocity
against their public in the time of French revolution and: continuously states are using violence
against its public. Is it included in terrorism or not? The second impediment is, which mostly
observed in Middle East and the Arab world, either the acts which are conducted in the name of
revolution, and NLM i.e. exercise of ferocity to get political change by small groups are included

in terrorism or not.

1.3.4 Professor Antonio Cassese’ Views

g

According to Professor Antonio Cassese, “It is not true that a definition of terrorism is lacking.
What is lacking is agreement on the exception™.'® It’s like a general agreement on the parts of a
terrorist act and disagreement on its domain and its ability of perpetrators. In present times, there
are many efforts to conclude a universally accepted definition. A significant step in this context
is the unanimous adoption of Security Council resolution1566. The clause three of this resolution

states that: .

Criminal acts, including against civilians, committed with the intent to cause
death or serious bodily injury, or taking of hostages, with the purpose to provoke
a state of terror in the general public or in a group of persons or particuiar

persons, intimidate a population or compel a government or an “international

** Marcello Di Filippo, “Terrorist Crimes and International Co-operation: Critical Remarks on the Definition and
Inclusion of Terrorism in the Category of International Crimes,” European Journals of International Law 19(3)
(2008): 533-570.
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end, the dialogue process was completed on 12" of March 1981. In this way, the issue was
resolved with peaceful means. According to agreement, Syrian Government give protection to
people who were hijacked and allow the political prisoners to enter its homeland.

Two super powers, America and Soviet Union, of that time, blamed to each other for th.e incident
of keeping the plane in Afghanistan and.then taken to Syria. Both world powers denied the
allegations. American official gave-statement, after passing five days, Russian Government did
nothing in this respect. While USSR -blamed, Pakistani Government did not consult to us,
therefore, flight flown from Afghanistan to Syria due to unnecessary delay of Pakistani
Government.

[n July 1981, the convention of world super powers was held in Aota, in which international
community imposed sanctions on Afghan Airline Aryana according to boon convention. Two
hijackers were living in Afghanistan. Pakistani Government formally requested the Afghan
Government to hand over these two hijackers, but they denied. This justification was given by
international community of sanctions. There were many incidents occurred in 20" écntury as
hijacking of Indian aircraft on 25 November 1981% and the hijacking of aircraft no 847 of TWA

in 1981.%°
1.6.2 Attack on Internationally Protected Persons

To attack or abduct the internationally protected persons remained the routine matter in
international terrorism throughout the history. Terrorists took double advantages in single time.
Firstly, the government, from which ambassador belongs injured and worried and secondly, the

government where this crime committed also injured and worried. In the decade of 1970, this

** http://www.dawn.com/news/403680/pilot-meets-hijacker-afier-25-years (accessed: February 02, 2016).
* Levitt, 49-54. )
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2.2.2 Professor Bard E. O’Neil’s Ciassiﬁcation

A professor of International Affairs at the National War College in Washington, D.C., Bard E.
O’Neil has classified the NLM in another way. Which is looking more fruitful in this arena?* He
has defined the insurgency as: “A struggle between a non-ruling group and the ruling authorities
in which the non-ruling group consciously uses political resources (e.g., organizational expertise,
propaganda, and demonstration) and violence to destroy reformulate, or sustain the basis of
legitimacy of one or more aspects of politics.”*

Here the word ‘legitimacy’ is, whether the facts of politics are known moral or immoral, correct
or incorrect by the people or chosen parts thereof. He has taken these words ‘aspects of politics’
in meaning of “political community, the political system, the authorities and policies.”*®

The word political system indicates “the salient values, rules, and structures that make up the
basic frame work guiding and limiting the making and execution of binding decision.”*’ The
political community is intended “for the most part, equivalent to the state.”*® A value signifies
“general ideas of the desirable”, as uniformity, freedom and individualism, there are some rules

which develop pattern of behavior such as “prohibition of private property” which helps the

quality of equality.*”

Few groups may take into account some particular persons illegitimate, making a base, their

behavior is not relevant with past values, and their apparent look means, they have indulge in

-

** DR. Jatin Kumar Mohanty, Terrorism and Militancy in Central Asia (India: Kalpaz publications, 2006), 50. see
for further details: Bard E. O"Neill, Insurgency and Terrorism — Inside Modern Revolutionary Warfare, (New York:
Brassey's, 1990), 13,

* Ibid. 50.

* Bard E. O'Neill, Insurgency and Terrorism: Inside Modern Revolutionary Warfare, (New York: Brassey's, 1990),
13. 5

* 1bid. 14

“* thid.13

* tbid.14
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5) Secessionist: “‘Secessionists renounce the political community of which they are formally
a part. They seek to withdraw from it and constitute a new and independent political

community.”

6) Reformist: “Reformists want more political, social, and economic benefits for their

community, system, or authorities. They are primarily -concerned with the existing
allocation of political and material resources, which they consider discriminatory and
illegitimate. Insurgents who demand autonomy, as opposed to separation, fall within this
category.”

7) Preservationist: “They are essentially oriented-toward maintaining the status quo becauvse
of the relative political, economic, and social privileges they derive from it. Basically,
preservationist insurgents seek to maintain the existing political system and policies by
engaging in illegal acts of violence against non-ruling groups and authorities who are
trying to affect change.” )

It may possible, scholars are prejudice in the cléssiﬁcations.of NLM, but these classifications

- are fruitful to understand the above concept. Above described seven forms can not cover all
aspects. These kinds in some cases can be cut across and in some cases vérbose. For instance,

a secessionist is one type of insurgency; it can be egalitarian or pluralist in other case.

Professor Bard analyses: “The type of political system that secessionists would establish

varies between groups. The Sikh in India and most of the Kurds in Iraq, for example would

no doubt opt for a traditional system, while the Eritrean popular Liberation Front favors a

Marxist- egalitarian system.”’

k]

7 Robert W. Schaefer, The Insurgency in Chechnya and the North Caucasus: From Gazavat to Jihad (England:
Praeger Security International, 2010), 16-17. See also: Bard E. O"Neill, Insurgency and Terrorism : Inside Modern
Revolutionary Warfare, (New York: Brassey’s, 1990), 17. ‘
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Now, Researcher divided the insurgency into two main classes:

a) People who want to split alliance to political community, that is to say, i.e. those people
who demand “first level’ of self-determination.

b) People who demand to alter the political system, government, and policies of the state but
they want to live with same political community. In this way, they are demanding
‘second level® of self-determination. ”

Said seven kinds explained by Professor Bard, there is only oné kind namely secessionist

insurgency which fulfill the criteria of NLM.
2.3 RESOURCES OF VIOLENCE IN NLM

We discuss those resources which use by secessionists to attain their targets. There are two wide
classes of resources of violence, which mostly exercise by insurgents. Our research is limited to
use of these resources of violence to attain their.targets is allowed under international law or not.
Due to this reason, researcher will state concise characteristics of the various methods of

violence exercised by insurgents,

R ¢

Professor Bard has discussed three types of waging of war about insurgency. Their names are
terrorism, guerrilla war, and conventional war.*® He has defined the terrorism: “Terrorism is a
form of warfare in which violence is directed primarily against non-combatant (usually unarmed
civilians) rather than operational military and police forces or economic assets (public or

private).”*

2 O"Neill, 24,
5 Ibid. Researcher analyzed different definitions of terrorism in 1* chapter. Further Professor Bard further observes:
“There actions are familiar, consisting-of such things as assignations, bombing, tossing, grenades, arson, torture,
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2.7.4 Sanctuary Support

Sahctuary is fourth type of support, which play a vital role in insurgency. Bernard B. Fall states

as: “In brutal fact, the success or failure of all rebellions after World War II depend entirely in

whether the active sanctuary was willing and able to perform its role.””

2.7.5 Foreign Support and Its Legitimacy

In fact, resolutions of GA in support of those people who are making efforts to_get their
liberation against the oppressor government show the légitimacy of NLM. Thus, the Declaration
of the principles of international law 1970 states: “In their action against, and resistance to, such
forcible action pursuit of the éxercise of their right to self-determination, such people are entitled

to seek"and to receive support in accordance with the purposes and principles of the chapter.”*

Neither has it meant this is a surety to instigate the seditionists in the ther countries nor it mean
to use it as an instrument in the internal affairs of foreign countries.®’ Now a-question has risen
up, the people who are striving for self-determination can seek or take help? The consensus

definition of Aggression 1974 imposed two conditions to legalize to such support.

» Effort for their right should according to UN Charter and
» It should not violate the Declaration of the principles of international law 1970.
The charter of UN acknowledges the right of self-determination as othér organs of UN. The

problem is this, UN charter does ‘not tells any method through which oppressed people can

™ Bernard B. Fall, Street without Joy (United States of America: Stackpole Books, 1994) 294,

% Section | of Declaration of the principles of international law 1970

%' Thus, Declaration goes on to say: “Everystate has the duty to refrain from organizational ‘or encouraging the
organization of irregular forces or ‘armed bands including mercenaries, for incursion into the territory of another
state... Every state has the duty to refrain from organization, instigating or participating in acts of civil strife or
terrorist acts in another state or acquiescing in organized activities within its territory directed towards the
commission of such acts, when the acts referred to in the present paragraph involve a threat or use of force.” (Ibid.)
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It is admitted in Shimla treaty, Kashmir is unsolved issue between Pakistan and India.'”® But it
doesn’t mean that this matter is out of the jurisdiction of international community and treaty is
more effective than the resolutions of the UNO and nor it repeal to those resolutions. The first
clause of this treaty says all matters between Pakistan and India will be settled accordance to the

charter and principles of UNO.'?

3.9.1.9 Proceeding at International Level

Kashmir issue acknowledged at international level. International Organization ‘for example
Islamic conference, impartial movement, ECO and European Union, passed resolutiohs for the
independence of Kashmir. The international organizatiqns of human rights for example Amnesty
International, Asian Watch, physicians for human righfs and many other French, German and
Indian organizations condemned the Indian violation of human rights in Kashmir. In the
inauguration of 48"™ session of GA, President Kalen ton discussed the Kashmir dispute, and
Secretary General of the UNO offered arbitration for Kashmir dispute. President of USA in reply
of letter of Dr. Ghulam Nabi Fai in 1994, who was president of Kashmiris American Council,
said American Government admitted, Kashmir is a disputed territory between Pakistan and
India.'?

Kashmir is an occupied territory and Kashmiris struggle is against the alien domination. We
cannot call to it an internal issue of occupied state. UNSC accepted the right. of self-

determination for these people and now it has becomé international issue.'?’

126 http://mea.gov.in/in-focus-article.htm?l9005/Sim|a+Agreemenf+July+2+l 972 (accessed February 4, 2016).
27 Ameen, 157. .

' Ibid. 166

' Ahmad, Jihad, Muzahmat and Bughawat: Islami Shariat aor Banul Aqwami Qnoon ki Roshni mayn, 530.
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3.9.1.10 International Media and Kashmir Issue

Media makes the opinion of people; either Kashmiris are freedom fighters or terrorists. In'
Kashmir, Indian Government does not allow to International Media to leﬁter in Kashmiris. If
Indian Government allows entering in Kashmir, it will bring real facts about the causalities in
front of international community. It is not permitted to enter in Kashmir to any International
Organization of human rights, so.it cannot see those heinous crimes which are doing by Indian
Army against Kashmiris; even Foreign Novelists are not allowed to enter in valley. Local Media
also fear from Government and broadcast news on the direction.

Indian Government once invited the EU and some Muslim countries ambassadors in Kashmir to
fraud the international community in 1994. This visit was limited to some areas of Srinagar in
strict security. Indian Government did not chance to these ambassadors to meet public
representative of Kashmir and general public. Some ambassadors recorded their protest. Indian
Government suffered due to this protest. After it, Indian Government did not allow to any

)

.international institution to visit the Kashmir.
3.9.2 Arguments of Indian Government about Kashmir Issue

3.9.2.1 Pakistani Army is supporting to Kashmiris
Indian Government said many times that Pakistani Army is real cause of terrorism in Kashmir.

They say:

w

ISI provides the arms, funds, infrastructure and commuhication equipment, But as

it cannot recruit directly, the jihadist .movements supply the fighters and the

73




!

indoctrination. It’s as if you and me were mounting a ‘joint venture’_ I'll supply

one part, you supply the other _ the dependence is mutual.'*

Indian Analysists have views Pakistan is interfering in Jammu and Kashmir. General Zia-ul-Haq
made a secret policy to liberate Kashmir from India in the name of “operation to Pak”. Under
this policy, Pakistani Forces started to train the Kashmiris for Jihad. These Pakistani trained
Kashmiris youth do terrorist activities in Kashmir. The Hizb-ul-Mujahideen is an important
Jihadi movement of Kashmir. Its three camps are in AJK and five in KPK up to 2001. It’s one
camp is in Mansehra (KPK) and its second camp is in Garhi Habibullah near the border of AJK
and KPK. One of the militant was interviewed in Mansehra, he said all camps are ended by
General Pervez Musharraf in 2004. Musharraf was first president of Pakistan who banped on all
jihadist movements due to changing of domestic environment and external pressure of USA and
India after September 11. It means that these all movements were working on the direction of the

Pakistan Government. "'

3.9.2.2 Kashmiris Liberations Leadership is the puppet of Pakistani Army

Indian analysists also claimed, Kashmiris Movement cannot survive without the help of Army
and JI-P. The leaders of mostly Kashmiris Jihadist Movements are Pakistani and Pakistani Army
help these organizations.'*? For example Harkat-ul-Ansar, the Lashkar-e-Tayyiba and the Jaish-
e-Muhammad all are puppets of Pakistani Army. Thére are three types of leadership of these-

organizations, first local leadership, secondly, external (Pakistani based) leadership, combination

" Laurent Gayer and Christophe Jaffrelot., ed., Armed Militias of South Asia Fundamentalists, Maoists, and
Separatists (United Kingdom: C. Hurst and Co., 2009), 142.

" ibid. 140

132 http://www.cfr.org/pakistan/pakistans-new-generation-terrorists/p1 5422 (accessed February 4, 2016).
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of military and political, and thirdly various leaders of Hizb were armed officers.'*’ Indian
Government claimed that real cause of destruction in Kashmir is Pakistani who abets the

Kashmiris to do such terrorists activities.

3.9.2.3 Indian Army Attacks in Response of Pakistan Jihadist Actions

Indian Government blamed that Azad “free” Kashmir is run through Islamabad.'** Furthermore,
Jihadists are freedom fighters if they fight in Kashmir and terrorists if they do same in Pakistan.
Mujahedeen attacked on Indian forces, in response Indian Army attacked which results
Kashmiris suffered.'”® Indian analysis’s said these Jihadist Movements recruited young boys

from madrasas, schools, colleges, and universities of Kashmir and Pakistan.

3.9.2.4 Pakistan Indulged India.in Kashmir for its Defense

Kashmir issue was created by Pakistan to indulge India into Kashmir. Indian Government gave
name of “cross border terrorism”'3¢. Tanveer-ul-Islam is the head of Muttahida Jihad Council,
who works on the direction of Pakistani Army. Pakistan Secret Agency ISI controls this
movement. Tanveer-ul-Islam asked a‘question to Army Commander Aslam Bag, when we will
start the second phase of this movement “independent Kashmir”. In reply he said, we have
started war against India in Kashmir so it indulge in Kashmir and cannot attack on Pakistan. In
reply, Tanveer-ul-Islam said; why are we martyring here. Consistency of facts also proves that

Kashmir issue is the creation of Pakistan and Kashmiris are used to destabilize the India.'*’

' Gayer and Jaffrelot., edit., 141.

"** http://topdocumentaryfilms.com/the-killing-of-kashmir/ (accessed February 4, 2016).

1% Gayer and Jaffrelot., edit., 142,

16 Asgher Abdullah, “Indian approach about Pakistan,” Daily Express, 19 January 2016, p. 12.

"7 Dr. Bashir Chaudhary, Gilgat Bildistan aor Kashmir (London: Institute of Kashmir Affair, 2011), 122.
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3.9.3 Assessment by Some Neutral Analysis’s

Some analysis’s from both states Pakistan.and India hold view, main obstacle in the pacific
settlement in Kashmir dispute is Pakistani Army'*® and Indian Army. Seven Lack Indian Army is
in Kashmir and approximately two lac Army of Pakistan. If Kashmir issue solved through pacific
means, ultimately these nine la¢ Army ‘men will be back into their barracks. International
Community will pressurize to decrease their Armies. Army is strong institution in both countries
and it want to_continue this issue but Democratic Government interested to solve this at any cast

as soon as possible.
3.10 REPLY TO THE INDIA’S ALLEGATIONS

Mostly analysis’s have views that these terrorists activities is due to po.litical, economic and
cultural policies which adopted by Indian Government in Kashmir and another important cause
is Indian armies attacks in Kashmir. Secondly, Kashmiris activities are dué to interference of
Central Government in Kashmiris government. THi'rdIy, majority of Muslims did not accept the
accession of Kashmir to India with heart-and its superiority. Kashmiris are continuously struggle
for liberation since 1947. Forth reason to Kashmiris liberation movement is changing political
environment at international level. There were many movements rose up in the name of
democracy and national liberation and“especially many Muslim liberation movements rose in
20" century. Kashmiris also started struggle against Indian Government at that time when
colonial states remained the hit point at international level. A resistance movement of

Afghanistan defeated* world super power Russia in 1988-90. It effects to Kashmir in a

I“http://defence.pk/threads/pakistan-army-want’s-to-keep-kashmir-issue-alive-american-scholar..’! 16358/ (accessed
January 19, 2016).
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CONCLUSION

International community has failed to bring a distinctive definition of terrorism and NLM.
Terrorist of one state is freedom fighter for other state. UNSC and other worldwide organizations
are facing many challenges in their efforts to maintain peace and implementation of IHL due to
lack of distinctive definitions of terrorism and NLM. UNGA and UNSC did efforts to define
terrorism, but. the consensus could not develop on the definition and proc.edure of
implementation. Sixth committee of GA will able to agree the international community on
uniform definition of terrorism. Developed and de\‘;eloping states did not agree on its procedure
of implementation. According to Professor Antonio, there is not a lack of definition, but problem
is to agree the international community on exceptions. For example state terrorism come in‘the
sphere of terrorism or not and secondly, small groups who do terrorism in the name of national
liberation come in the context terrorism or not. International law generally holds that people
Who have right of self-determination are entitled to wage wars for their liberation. Every person
demands right of self-determination. But it is not possible to give this right to everyone.
Therefore, the right of self-determination is divided into three kinds. Firstly, those who are living
under foreign occupation secondly, those for whom UNGA passed resolutions and thfrdly, those
who are already living under sovereign government but claiming for their right of self-
determination. Researcher gave the name.of first level of right of self —determination to first two
kinds and second level of right of self-determination to third kind. Those who have first level of
right of right of self-determination can claim for their liberation and if government deprives them

from their right then it is doing terrorism and they can wage war against the government for their

78




right. As we discuss the Kashmiris who have first level of right of self-determination and living
under alien domination. UNGA passed resolutions in their favor. If any foreign govemment
support to those who have first level of right of self-determination, it will not consider the
interference in intemal affair of country. Those who have second level of right of self-
determination cannot start war against govermment but Govemment should also make sure the
fundamental rights of these people. I[f they start war against the govemment, it will not come in

the sphere of NLM.

RECOMMENDATIONS

Many organizations in different countries are fighting against its govemments. The composition
and activities of every organization is different to other organization. To guess about any
organization either it is a terrorist or freedom fighter; depend on the objective it pursued. We
should fix some criteria, if any organization or state fall in this criteria then it can be called

freedom movement otherwise terrorism.

» There are two approaches to define the terrorism namely, general and specific.
Intemational community has developed consensus on specific definition of terrorism and
its procedure of implementation. It is the need of hour to bring a definition which will be
a combination of both approaches and agree the world on its procedure of
implementation. So future challenges can be meet in respect of terrorism and NLM.

» Strong UNO is needed, which have power to stop developed countries to invasions in
developing or under developed countries. All countries should contribute equally to
UNO, so it can protect to all members on equal footing and it can also stop the big

powers to commit atrocities.
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UNGA should give power to decide the issues regarding terrorism and NLM. Disputed
matter presented before General Assemble. Speaker presents the concern law regarding
terrorism before the assembly. After hearing the disputed matter and concerned law,
member countries cast vote either this organization is terrorist or not,

An army is needed under the UNO. If any organization is declared terrorist by UNGA.
UNO Army helps the legally established government. If any Government helps the
terrorists, UNQO should imposg: sanction on it.

Impartial Intermational Media under UNO is utmost needed. This broadcast the news
impartially and presents the real facts. In present time, media is controlled by
governments and it works on their directions. If any channel broadcast wrong news, UNO
should cancel its license.

Such program should start unider the supervision of UNO, every country should make
responsible to hundred percent literacy rate. So the world population can understand the
real issues and can make a proper opinion about the issues.

Rules of equity should observe. No country is above the law, same law for all countries,
and law protect all countries on equal footing.

Terrorism is not only -a problem of Muslim or developing countries, now developed
countries are also facing it. USA and France seriously'injured from terrorism recently.
Every century hold a major issue, major issue of this century is terrorism. To control this
menace of terrorism collective efforts should make to developed and developing

countries,
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