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Abstract

1

The first copyright legislation came with Statue of Anne in 1710 and now almost all the
countries in the world have their own copyright legislation and are also part of
international copyright conventions. Though being widely legislated-ever since its
emergence-the legality of the copyright has been disputed among academicians and
violated by common men. As the issue is only three centuries old, therefore it has not
been discussed by the fugaha. However its legality under Shariah has been discussed by
number of contemporary Islamic scholars. Most of the credible and well known
contemporary sources like OIC Figh Academy, Federal Shariat Court of Pakistan and
scholars like Justice Taqi Usmani, Fatih al Duryani, Dr. Whaba al Zuhayli, Sheikh Abdul
Aziz bin Baz and many others have justified copyright laws. The core study of thesis was
to accumulate and analyze the arguments of proponents. Unfortunately arguments
advanced for justifying copyright laws from Islamic perspective are highly inadequate.
Most of the arguments revolve around justifying that it is permissible in Shariah to take
benefit from something intangible but copyright is not just right to sell but it is an
exclusive right that stop others from taking benefit from the same object. Proponents
have not addressed the issue of exclusive right. Another widely used argument is that
copyright has become prevalent custom. However statistics show that in Pakistan it is
otherwise. Also proponents after terming copyright as property have not addressed why
copyrighted objects are not treated as property. Limited nature o'f- copyright, issue of
terming infringement of copyright as theft or .not, and zakatability of copyright are also
some of the issues left unaddressed. As long as copyright is not legalized by giving
convincing argument the issue will remain open to debate and vast majority of law
abiding Muslim citizens in Pakistan and in the rest of the world will keep on preferring

buying cheap pirated versions instead of the original one.
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INTRODUCTION

After the advent of printing, the first copyright legislation was drafted. Prior to that
copyrights and intellectual creations were not treated as property or there was no specific
laws to protect them as rights. It was not only because prior to the printing era no need
was felt to protect them as there was no wide spread circulation but also due to its unique
features. Copyright are different from the property that had legal protection at that time
(physical property). As most of them can only be possessed by a single person at a time.
For example when a person possesses or use a pen then nobody else can use or possess it
while it is in his use or possession. However a piece of writing or song can be read again
and again by several persons at the same time without reducing other persons use' and
also by zero marginal cost’. Moreover, the unauthorized taking of coﬁyright material does
not feel like theft. Stealing a physical object involve depriving the lawful owner of the
object taken-possession as well as personal use, whereas stealing a copyrighted material
only deprives the lawful owner of potential profit.’ Therefore treating copyright as
propérty and legal entity opened the way of legal debates in thé Western and the Muslim

! Brian Martin, "Against intellectual property", 3.
http://www.ire.pw.edu.pl/~cpsp/dz_dydak/eeareathens/img/4%20Martin%201995%20-
%20Against%20intellectual%20property.pdf )

? Edwin C. Hettinger, "Justifying Intellectual Property", Philosophy and Public Affairs, Vol.18, No.,
{(Winter, 1989), 34.

3 Ibid, 35.



http://www.ire.pw.edu.pl/~cpsp/dz_dydak/eeareathens/img/4%20Martin%201995%20-
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world. However arguments advanced for justlfymg copyrlghts from Islamic perspective
are highly inadequate. Not only the proper methodology has not been used by many of its
proponents but .also many of the controversial aspects of copynght law have not been
discussed by not taking copyright laws in its totality. Many of the proponents of
copynght from Islamic perspective have justified it by termmg 1t prevalent culture but

there is need to substantiate the justification if it is really a prevalent culture. Moreover
after terming copyright as property it has not been explained ll)y its proponents why it has
not been treated as property. Property in Islam is perpetual bu:t copyright terminates after
a specific time period after the death of creator or author. Theée are fixed punishments for
theft in Islamic law but these punishments ar¢ not applied for infringement of
copyrighted material even if unlawful profit exceeds the limit of nasab. Under Islamic

law there is system of deducting Zakat from property after certain conditions are met. Is
there any system of deducting Zakat from copyrighted good.sg if it meets the conditions?
That needs to be determined.

Whatever are the arguments of proponents and opponenfts, the reality is copyrights
now plays a pivotal role in the growth of developed nations ec!onomies 0 a question arise
if copyright laws should be justified under the doctrine of miaslaha. However aﬂs§ver to
this should not be a generalized one and a thorough researcéh on economic grounds of

{
i

particular jurisdiction needs to be done. ;
[

Thesis is divided into five chapters. It’s very impci)rtant to have conceptual
framework of copyright laws before proceeding towards 1{5 legality’. Therefore first
chapter of the thesis is about the basic concept of copyrifght laws and its historical
evolution. Second chapter explains the _nature-of copﬁight; 15 also disousses in particular
copyright legislations in Pakistan and different treaties to ;which it has become part.

i
H

4 especially those in Pakistan and subcontinent.
SWorld Intellectual Property Organization, Guide on Surveying the Econorgnic Contribution of the
Copyright-Based Industries, (Geneva:2003),13,

www.wipo.int/copyright/en/publications/.../copyright_pub_893.pdf
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Nonetheless copyright laws are more or less same all around the world because of
international treaties and conventions. '

Third chapter covers the fundamental concepts related to copyr@ght under Islamic
law. These are the concept of property, right and sale. It is important to clarify these
concepts before preceding towards arguments as many of these concepts form the basis
of the arguments. Fourth chapter discusses the arguments of proponents and opponents of
copyright from Islamic law perspective along with analysis of the arguments of
proponents. '

Fifth chapter is about the effects of copyright laws under Islamic law. Legal status of
author, printer, publisher, distributor and translators are discussed. It also deals with
Zakat on copyrighted goods, punishments for infringement of copyrighted goods and
limited nature of rights.

Xii
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CHAPTER 1

COPYRIGHT LAW: AN INTRODUCTION

1.1 Definition of Copyright

In the literal sense, copyright is derived from the Latin word copia, that means plenty
or to make plerxty.6 Copyright is composed of two distinct words, namely, Copy and
Right. Copy is defined in ‘The Concise Oxford Dictionary’ as: "A thing made to imitate
or be identical to another; or single specimen of a publication -or issue; or a matter to be
printed, or a material for a newspaper or magazine article, or the text of an advertisement;
or ;a model to be copied, or a page written after a n;odé,l."7
Copy has been defined in ‘Cambridge International Dictionary of English as "to

produce something so that it is the same as (an original pi¢ce of work), or to

behave, dress, speak etc. in a way that is intended to be someone else". It is also

¢ Peter Newman, ed., The new Palgrave dictionary of economics and the law. vol.1. ( UK: M*;wmillan
Reference Limited, 1998) , s.v. “copyright”

" Della Thompson, ed., The Concise Oxford Dictionary, 9th ed. (Oxford: Clarendon Press, 1995), 296.




defined as "written text which is to be printed, or text which is intended to helf;
with the sale of a product"®,

Copy according to Black’s law dictionary is an imitation or reproduction of an original’.
According to Wharton law lexicon it is "the transcript or double of an original writing."'°
Section 2 (ha) of The Copyright Ordinance 1962 sfates that éopy includes "any material
object in which a work is fixed by any method and from which the work can be
perceived, reproduced or otherwise communicated, either directly or with the aid of a
machine or device.""!

Right is defined in a numeral ways in Cambridge Dictionary. It is defined as correct,
suitable; morally acceptable; direction; a position that is opposite of left; healthy, exactly
or directly. Right in politics having traditional opinion, and believing in low taxes, private
ownership of property, business and industr'y and less help for ihe poor, right is also used
as part of the title of particular' people.*Similarly numbers of definitions of right are

found in Oxford Dictionary but the meaning that is closer is “a thing one may legally or

morally claim”.!® According to Advanced Law Lexicon it is a term "which a man is

¥ Cambridge International Dictionary of English (U.K: Cambridge University Press, 1999), s.v “copy”

® Bryan A. Garner, ed in chief., Black’s law dictionary , 7% ed. ( St. Paul: West Group, 1999), 337.

1" A.S Oppe, Wharton's law lexicon ( Karachi: Nazir Press, 1976), s.v. “copy”

" Inserted vide section 2 of the Copyright (Amendment) Act, 1992.

12 Cambridge Dictionaries Online, "Cambridge Advanced Learner’s Dictionary", Cambridge University,
http://dictionary.cambridge.org/results.asp?searchword=right&x=17&y=9 (accessed May 15, 2009).

" Della Thompson, ed., The Concise Oxford Dictionary, 9™ ed. (Oxford: Clarendon Press, 1995), 1185.
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entitled to have or to do, or to receive from others, within the limits prescribed by law."'*

Various Jurists and writers have also defined right and legal right. Some of the definitions

are as follows. Accdrding to Hibert a right is:

One person’s capacity of obliging others to do or forbear by means not of his own -
strength but by the strength of a third party. If such third party is God, the right is Divine.
If such third party is public generally acting through opinion, the right is moral. If such

third party is the State acting directly or indirectly, the right is legal.

Hofeld, Dr. Dean, Sir Fredrick Pollock and Sir John Salmond state their ﬁew that
nature of a legal right cannot be explained without explaining the nature of legal duty.'®
Salmond defined right as an "interest recognized and protected by a ruie of right. It is an
interest respect of which is a duty and the disregard of which isa wrong"."?

However according to Dr. Holland the immediate and main purpose of the law is the
creation of rights."*He defines right as “a capacity residing in one man of controlling,

with the assent and the assistance of the State, the action of others.”"?

“p Ramanatha, ed., P. Ramanatha Aiyar's Advanced Law Lexicon, 3%ed, vol4 (India: Wadhwa and
Company Nagpur, 2007), 4140.

1% v.D. Mahajan, Jurisprudence and legal theory (Lahore: Irfan Law Book House, n.d), 286.

'® A duty is an act that is required. It is an obligatory act. A breach of duty is wrong. For further reading see
also I-mran Ahsan Nyazee, Jurisprudence (Islamabad: Institute of Advanced Legal Studies), 213-34 and
P.J.Fitzgerald, Salmond on Jurisprudence (Lahore: Mansoor Book House, 2003), 106-23.

" The infringement of right is always a wrong. |

'® M. Farani, Jurisprudence, (Lahore: Lahore Law Times Publications, n.d), 91.




Three centuries ago, from copyright law’s beginning, technical definition of
copyright was same as that of its literal meaning: the right to _:make copies and to forbid
others from doing the same without one’s permission. It meant simpiy written
work.2’However now it is not just right to make copy but it has been extended to granting
new rights?' and new subject matter.??

Copyright has been defined by Cambridge Advanced Léarner’s Dictionary as "the

legal right to contro! the production and selling of a book, pla);?, film, photograph or piece

t

of music."®

It has been defined in Black’s law dictionary as: "a propef:ty right in an original work
of authorship (such as literary, musical, artistic, photographic,;f or film work) ﬁxeci in any
tangible medium of expression , giving the holder the exclusi\E;e right to reproduce, adapt,
distribute, perform, and display the work." 2 !

. Wharton’s Law Lexicon has defined it as "an .incorporeal right , being the exclusive

privilege of printing, reprinting, selling and publishing his 0\:?VIl original work which the

* Dr. V.D. Mahajan, Jurisprudence and legal theory (Lahore: Irfan Law Book House, n.d), 286.

2 paul Goldstein, Copyright Highway 3 (1994), quoted in P. Ramanath; Aiyar’s Advanced Law Lexicon
and Black’s law dictionary.

2! Right of distribution, public performance, adaptation, translation, broad;:asting, etc (details of these rights
are given in the later part of this chapter).

2 Now it has been extended from musical compositions to digital technolé)gy and multimedia forms.
 Cambridge Dictionaries Online, "Cambridge Advanced Learer’s Dictionary", Cambridge University
Press, http:lldictionary.cambridge.org/deﬁne.asp?key=l7095&dict=CALI:) (accessed May 15, 2009).

X Bryan A. Gamer, ed in chief., Black's law dictionary , 7" ed. ( St. Paul: West Group, 1999), 337.



http://dictionary.cambridge.org/defme.asp?key=17095&dict==CALp

statue law first gave to an author in 1709, by 8 Anne, ¢.19, for the term of fourteen

Years n2s

According to WIPO’s booklet "the expression copyright refers to the main act which,
in respect to literary and artistic creations, may be made only by the author or his
authorization. The act is making copies of the work."?

According to Section 3 of Copyright Ordinance 1962:

‘copyright means the exclusive right
a) in the case of a literary, dramatic or musical work, to do and autl{orize the doing of
any of the following acts, namely:-

to reproduce the work in any material form;

to publi;h the work;

to perform the work in public;

to produce, reproduce, perform, of publish ariy translation of the work;

to use the work in a cinematographic work or make a record in respect of the work;

[to broadcast the work, or to communicate the broadcast of the work to the public
by a loudspeaker or any other similar instrument;]”’

to make any adaptation of the work;

to do in relation to a translation or an adaptation of the work any of the acts
specified in relation to the work in sub-clauses (i ) to (vi);

[to authorize the rental of computer programmes;]**

B A.S Oppe, Wharton's law lexicon ( Karachi: Nazir Press, 1976), s.v. ‘right’
% Understanding Copyright and related rights (Switzerland: WIPO Publications, n.d), S,
hitp://www.wipo.int/freepublications/en/intproperty/909/wipo_pub_909.pdf (accessed 5 May, 2009).

77 Substituted vide section 3 of the Copyright (Amendment) Act 1992,



http://www.wipo.int/freepublications/en/intproperty/909/wipo_pub_909.pdf

i.

—

il
iv.
V.

vi.

i

Read e e i

b) in the case of an artistic work , to do or authorize the doing of any of the following
acts namely:- -
to reproduce the work in any material form;
_to publish the work;
to use the work in a cinematographic work
to show the work in television;
to make any adaptation of the work;
to do in relation to an adaptation of the work any of the acts specified in relation to
the work in sub-clauses (i) to (vi);
c) in the case of a cinematographic work, to do or authorize the doing of any of the
following acts, namely:-
to make a copy of the work;
to cause the work in so far as it consists of visual images, to be seen in public and,
in so far as it consists of sounds, to be heard in public;
to make any record embodying the recording in any part of the sound track
associated with the work by utilizing such sound track;
[to broadcast the work;]”
[to authorize the rental of the cinematographic works;]*°
d) in the case of a record, to do or authorize the doing of any of the following acts by
utilizing the record, namely:-
to make any other record embodying the same recording

to use the recording the sound track of a cinematographic work;

28 Added vide section 3 of the Copyright (Amendment) Ordinance, 2000.

% Substituted vide section 3 of the Copyright (Amendment) Act 1992.

*® Added vide section 3 of the Copyright (Amendment) Ordinance, 2000.




speeches and took them to Sicily to sell them.*® Nevertheless, authors were unanimous in
condemning those who sought to appropriate or plagiarize® tlieir work. For example the
poet Martin, in one of his epigrams, regarding his work as h_is children, calls one who
steal his verses a plagiarus (plagiarist), a kidnapper.’’

Moreover, also in other ancient civilizations -like Chineis.e, Christians, Jewish and
Islamic- ideas or their expression were not thought to be ownjed by humans. Writing for
profit was despised in Chinese Confucian thought. Though t!'tading in books thrived in
China as soon as 11™ century but it was only the physical subsjtance- the paper and ink of
book or manuscript- that was the subject of sale and not the ideas and expressions
themselves. As wisdom and character were considered to be n;tural and were not capable
of being claimed by anyone.38 ) :

The Judeo-Christian tradition glorified knowledge as somé:thing God gifted. As in the

New Testament, in the passage of the Book of Mathew, Jesus urges his disciples in the

% Stephen M. Stewart, International Copyright and Neighbouring Righ}s, (London: Butterworths,1985),
14.
% In fact, ‘the expression plagiarism is taken from the “Jex Fabia”. Lax.F;zbia is ‘the law which deals with
what we would call today kidnapping , then the stealing of slaves or children’; Stephen M. Stewart,
International Copyright and Neighbouring Rights ,14. I
*T Marital Epigrams I, 52, quoted in Stephen M. Stewart, International Co'pyright and Neighbouring Rights,
14. (

38 Carla Hesse, “The Rise of Intellectual Property, 700 B.C.-A.D. 2000: Ain Idea in the Balance”, Daedalus,

27.




to cause the recording embodied in the record to be heard in fnublic;

to communicate the recording embodied in the record by [bro.l‘;adcast]Jl

1.2 Historical Evolution of Copyright

Ancient Greeks assumed knowledge and its expression to others as a gift of God.
Generally, it was not thought of as saleable commodity.*”? As aEccording to Plato "all ideas
were held from birth in the mind". Thus the ancient academic élibraries were not given on
sale but were succeeded as gift by the teacher to the most wort_:hy one.**Greek and Roman
writers did not take writing or authorship as profession or source of earning. Socrates and
Plato regarded themselves as teachers. Caesar was politiciaq; Cicero was advocate and
Catullus was a public servant. Still, however there were fefw instances when writers’
piece of writing was sold. Cicero praised Atticus® for l!;aving splendidly sold his
speeches and offered him all his future work for publicfation. On the other hand

Hermodorus generally got the contempt when he wrote up his teacher Plato lecture and

3" Copyright Ordinance 1962.

¥ Though a copyist labor could be bestowed and prizes for author were granted .

B Carla Hesse, “The Rise of Intellectual Property, 700 B.C.-A.D. 2§OOO: An Idea in the Balance”,
Daedalus, Vol.131, No.2, On Intellectual Property (Spring, 2002):26 E

* In modem times Atticus would have been called the publisher of Cicerql.




follonng words “Freely ye have received, freely give™? Selling gift of God was
considered as religious sin. The doctors, lawyers, professors and judges were told not to
get remuneration from their work, although they were allowed to get presents in-
appreciation.40

Also, in the Middle Ages, authors only desired the widest possible distribution, and

not to commercialize their work. However, they were aware of the paternity claim and

moral rights of the author. Once Saint Columba copied his teacher mamed Abbot
Firmiaﬁ’s Psalter without his permission when he paid visit to his monastery. Finnian was
very cross and referred to King Dermott. He demanded the return of the copy. Columba
pleaded that he was going to propagate the faith by widely circulating it. The King ruled
in favour of the Abbot-the author- by stating: “to every cow her calf and consequently to
every book it’s copy.”*!

China was the first known country to have ordinance regulating publication. As early
as in Tang dynasty, the emperor Wen-tsing in 885 A.D prohibited almanacs to be
published privately. An exclusive managing structure around printing industry was
formed around Sung dynasty (960-1179). Important cities were established with state

printing houses and special government concessions for sensitive literature were

materialized. Private printing house could receive an exclusive privilege by registering

* Holy Bible 10:8.

4 Carla Hesse, “The Rise of Intellectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance”, Daedalus,
28.

*! Stephen M. Stewart, International Copyright and Neighbouring Rights, (Lt'mdon: Butterworths, 1985),

14.
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particular work with Imperial Officials. However these privileges were not a form of
property rights. These were. mere grace, extended and revoked at the will of the
authorities. In fact they were created to protect emperor’s prerogatives and interests.*
Similar structure of privileges was created by European empires, city states and
monarc.:hies with the new invent of printing in the 1450s. In Europe the first move was
made in 1469 by the Republic of Venice, when John Speyer was ‘accorded the absolute
privilege to print the epistles of Cicero and Plumy in the dominion of Venetia for a term
of 5 years®. This exercise of imparting absolute monopoly by rulers then spread ral;idly
across the Italy, and then to France and England.
The first initiative in England occurred in 1504 AD when the title of ‘Kings Printer’ was
given to William Facques, by giving him exclusive right to print different royal
documents.* By 1557 the “Stationers Company” of London, a publishers association was
authorized by the crown to grant charters or licenses to print* and without license ‘it was

prohibited to print books for sale in Great Britain. This was done by the authorities to

> Carla Hesse, “The Rise of Intellectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance”, Daedalus,
29-30.

* Brander Matthews, “Evolution of Copyright”, Political Science Quarterly, Vol. 5, No. 4 (Dec.,1890),
583-602,588.

# Carla Hesse, “The Rise of Inteliectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance”, Daedalus,
30.

> Gavin Mc Farlane, A practical introduction to copyright, (London: Waterlow Publishers, 1989), 2.
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keep tract of the heretical authors*® and to prevent the propagation of Protestant
reformation.*’The Company had the power to make by laws until they are not against the
law ‘of the realm.”® The Stationers Company kept registry of licensed books by entering
the titles of works and the members claiming their ownership in registers or books.*?
Thereupon these licenses were taken by members of the guild, as an absolute right to
print a specific 'copy'. Moreover "these 'copy' rights were bought, sold and traded
amongst guild members", as by treating them as a kind of property.> It is also in record
that members were fined for infringing copy rights by printing other men’s copies.
Though this protection was only for printers®’ but it became the practice for the members
of the stationers company to purchase works of literature from their original producers or
authors.’> However, the real material rewards for the author was not this onetime fee

from licensed publishers but it came from the anticipated royal patronage, as profits from

% Richard Wincor & Irving Mandell, Copyright, Patents & Trademarks: The Protection of Intellectual and
Industrial Property. (New York: Oceana Publications, Inc, 1980), 3.

7 Salathiel C. Masterson, “Copyright: History and Development”, California Law Review, Vol.28, No.5
(Jul., 1940), 627, |

** Ibid.,628.

* Though crown could in principle, extend, revoke or limit license for particular term.

¥ Carla Hesse, “The Rise of Inteliectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance”, Daedalus,
32.

3% or publishers as we call them today.

52 Salathiel C. Masterson, “Copyright: History and Development”, California Law Review,628-629.
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the sa]e of the book were acquired by publisher and not the authors.>® The Stationers
Company kept its monopoly through series of Star Chamberé decrees. After the fall of
Star Chamber, the spirit of the decrees was revived by variouis ordinances of Parliament
passed from 1643 to 1652.> From 1662 a chain of Licensil;g Acts demanded printed
books to be registered with the Stationers Company.” :

The same monopolistic claims rooted in royal privileges vx;ére also found in France in
the middle of the 17th century through Paris Book Publishers and Printers Guild.
Increasing literary and dramatic rise in reading in Europe inz the 18th century caused a
flare up of print commerce.”® The increase demand of reaciing material motivated an
increasing number of people to become writers. And for the; first time writers acquired
livelihood from the profit of their writings instead of royal Patrcinage.”Adthors started
making claim on their work as their property.”® This shiﬂ;of market towards printed

material also made a dramatic growth of literary piracy. Chieap reprints began to flood

markets.

* Carfa Hesse, “The Rise of Intellectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance”, Daedalus,
31

3 These are Ordinance of 1643; Ordinance of 1647, Act of 1649, Act of 1;649, Act of 1652,

% Salathiel C. Masterson, “Copyright: History and Development”, Calzfor;nia Law Review , 629, 630.

%% 1t is evaluateted that annual Book production in England increased fouritimes in the 18th century.

5" For example writers like Daniel Defoe in England, Denis Diderot in; France, and Gotthold Lessing in
Germany. ‘

% Daniel Defoe wrote in 1700 :“A book is the author’s property , tis the Child of the inventions, the brat of

his brain: if he selis his property, it then becomes the right of the purchaser.”
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The reform of publishing industry entailed a critical argument about the basis of
knoWl'édg'e and origins and nature of ideas. An inspiring view was that creatorsl vest a
natural property right in their ideas. The view was expressed first in England by John
Locke and Edward Young® and later on immediately circulated on the continent.®' Later
on in 1791 a philosopher Johann Gottlieb established a novel theory of copyright b}:xsed
on ‘the natural right of property in the unique expressions of ideas" in his essay "Proof of
the Illegality of Reprinting: A Rationale and a Parable".%

There are many who opposed Fichte and Diderot and Edward Young concepf of

intellectual property. Most famous was the French mathematician and philosopher

Condorcet. He argued that literary property “is not a property derived from the natural

%% in his *Second Treatise’ (1690).

% in his ‘Conjectures on Original C_omposition (1759) ; for details see Carla Hesse, “The Rise of
Intellectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance”, Daedalus,3_3.

¢ QOriginal Composition was translated into German in the two years after it first emerged , In 1726
Locke’s critical passage was argued by French jurist-D* Hericourt in court in favor of perpetual righta for
authors. Subsequently, in 1763 the same argumept was adopted by the encyldpedist Denis Diderot. Later on
in 1772, a notable writer, in his essay ‘Live and let live’ forcefully developed the notion.

> He came to the conclusion after posing difficult question: " if creations of the mind were indeed
'property' what exactly was immaterial property? It seemed to lack the singular physical form unlike other
forms of real property”. Moreover as large number of people share the same ideas, then many people
should be allowed to share the same ideas. Thus he argued that for "idea to be regulated as piece of writing
it has to be some distinguishing characteristic that allowed one person, and no other to claim it as his own".

Thus he concluded that property do not lie in the ideas themselves but in the unique “form™ in which an

idea is expressed by the author.
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order and defended by social force; it is a property founded i'n society itself. It is not a
true right; it is a privilege.” He stated that the author property right could be substituted in
a setup where authorized could get remuneration as salaried employees or freelance
writers. Moreover according to Condorcet if idea is to be given status of property then it
should be on the ground of social utility rather than on natural right. Thus Condorcet gave
the concept of "social utiltarism”.

Over the course of the 18th century these principles were detailed in different legal
battles in every European country. The first country to take this issue was England.63 The
Licensing Act finally expired in 1694. In 1694 by law passed by the Company, during the;
lapse of Licensing Act in 1681 was immediately revived. However it was found to be
dissatisfactory and petitions for statutory relief were presente(:i in 1703, 1706 and 1709.%
In response to this, in 1709, the first ever Copyright Act, The Statue of Ann was passed
and came into force in 1710.%° The Act established revoluti(;nary principles at the time:
author was recognized as the principal source of protection and limited term of protection
was adopted for published work. The Act gave authors protection_‘of 21 years for already

printed books, and 14 years - which could be renewed by author for another 14 years - for

unpublished work.%

Carla Hesse, “The Rise of Intellectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance”, Daedalus,
37.

® Salathiel C. Masterson, “Copyright: History and Development”, California Law Review, 630.

% Kevin Gamett, Copinger and Skone James on Copyright, 15™ edition, (London: Sweet & Muﬁell,
2005), 34. .

% Ibid., 34,35.
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When étationers' monopoly on printing books already in print expired after 21 years
the Statue had come into force. A series of cases were bought before the court. The book
sellers advocated for the perpetual rights of authors’ rights which had been assigned to
them.The issue was first decided in favour of "perpetual property rights in the unique
expression of an idea" by Tonson v Collins in 1760 and Millar v Taylor in 1769. The
decision was finally reversed by Donaldson v Becket in 1774 by the House of Lords.
Thus utilitarian doctrine trumped the doctrine of natural right.” In America after the
revolution inspired by the Statue of Anne, several of the new states adopted copyright
laws. It also becomes the basis for the power given to Congress in the Federal
Constitution of 1787: “to promote the Progress of Science and useful Arts, by secuﬁg
for limited times to Authors and Inventors the exclusive Right to their respective Writing
and Discoveries.”®® Subsequently it formed the basis of the United States Copyright
Statue of May 31, 1790.%

_Similar set of legal battles were fought in France. At the start of eighteenth ceﬁtury,
the French crown declared the privileges as “a grace founded in justice” rather than
perpetual property. In 1777 the French Monarch was compelled to review the structure of
privileges under the pressure of growing criticism. Primitively authors were granted their

class of privileges which were perpetual and inheritable. In 1789 French Revolution

87 ibid, 35; Carla Hesse, “The Rise of Intellectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance”,
Daedalus ,317.

6 U.S Const Art 1, &8.

¢ Carla Hesse, “The Rise of Intellectual Property, 700 B.C.-A.D. 2000: An Idea in the Balance”, Daedalus,

632.
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changed everything; literary privileges were abrogated on grounds of “Freedom of the
press”. In 1791, a “Law on the Freedom of the Press” was proposed by the Abbe’
Sieye's, which was written by him with the assistance of Condorcet and others. Sieyes
law termed authors creations as a kind of property; at the same time it put limit on
exclusive right to ten years after the death of author.” However this proposed law got
harsh criticism. It was rejected by veteran book publishers and. journalists. However when
Jacobins took power and Paris Book Guild stopped acting as a lobbying group, the
slightly revised version of Sieye’s law was passed by the National Convention in 1793
called “Declaration of the Rights of the Genius.”

Germany first adopted a uniform law as late as in 1870. After bilateral treaties, the
first international copyright treaty was signed in 1886 by ten European nations after
series of coriferencgs.

It was evident by the 19™ century that developing nations that were not importers of
copyrig.ht work like Russia and USA refuse to sign international c0pyn'wght treaties. They
were free to embezzle the ideas and 1itcrary‘creations of the dominant economic power.
The USA refrained from becoming member Berne Union for its entire first century and

adhered to it on 1989.”

™ The Condorcet's doctrine of public utilitarianism was also reflected.

" In the beginning of 19" century USA'’s publishing houses gained enormous profits from ﬁritish authors
unapproved and unpaid publication. In 1843 ‘A Christmas Carol’ by Charles Dickens was vended for 6
cents in the USA while its original price in England was equal to 2 dollérs and 50 cents. American
publishers also used the so called “back door to Bemne”. They secured Berne protection for their work by

concurrent publication of work in USA and a country member Berne Union. America justified their
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1.2.1 Evolution of Copying and Copyright in Arab and Muslim world

Before the advent of Islam copying was the only tool to spread knowledge. Scholars
used to hand write by pens on different kinds (of paper) made up of skin and wood. After
remaining a free source of spreading knowledge, copying became known and profitable
occupation. Generations of scholars became known for copying and it became a source of
income for them. |

Scholars, especially muhadatheen’ used to give a lot of importance to copying and
its credibility; to avoid errors while copying. In a book called ‘al misbah al madi’ by Ibne
Hadida names of copyists of Holy Prophet (peace and blessings of Allah be upon him)
are mentioned. Among them Najia Itafawee and Nafay bin Zuraib were famous
Sahaabah (may Allah be pleased with them).

There are several evidences of taking profit for copying scripture. Jafar bin Sulaiman
states: scripture was written in four months and its profit was used in buying ecatables.
Also Imam Ahmad bin Hambal in 231 Hijri got two pieces of clothes from his writing.”

Also Yahya Al Arzani in 415 Hijri used to write daily for a person for half a ditham and

practices on utilitarianism. That it was public interest of America to have work in the cheapest prices.
America signed Bemme Convention only when they found themselves in suitable position to sign the
Convention.

"2 Scholars of hadeeth.

" When his clothes were stolen.
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this waszhis bread and butter.” Ibne Khadaba copied Sahih Muslim seven times for profit
or wage;. Also Abiya Anarse Al Hafiz Al Masnad in 519 Hijri used to copy for profit to
support his family.”® Also in Al Wardee Al Mohandis, Mubammad bin Hassan Al Basree
in 525 Hijri used to copy for profit. Also in Al Montazim Abdul Malik bin Abdullah Al
Karkhee in 548 Hijri used to copy from Jamia Tarimzee to earn his living. Also in Asayer
by Zahabee: Ahmad bin Adanee in 609 Hijri used to copy ‘Atayser’ weekly to ean his
living: Also Ibne al Majid al Hafiz Ahmad bin al Muhadis Esa bin al Imam al Mofiq Ibne
Qudama in 643 Hijri wrote for wages and his students benefited from it. There were
thousand copies of Sahih Bukhari in the treasure of Qashash al Maghribi in 1031 Hijri.™®

Copying be hand continued until the advent of printing. Later on it ceased or become
lirﬂited to writers. Now work is send to printer, am; hundreds and thousands of copies are
printed and spread in short interval. Also with the advent of printing modern concept of
copyright emerged.77

The first book in Arabic language was printed in 1514 AD at Italy. The ﬁarne of book

was ‘Salat Al-sawai’ and contained 211 pages. In 1530 Holy Quran was published in

™ Mavjim al adaba 9/30-31, quoted in Dr. Bakr bin Abdullah Abu Zaid “Malkiata ataleef tareekhan wa
hukman”, Majala al-Majma al-Fighi al-Islami, year 2, 3" edition, (Saudi Arabia: Dar al-Basheer lil nashr
wa tozee,1986), 201- 203.

» Al sayar lilzahabee. 19/ 111 quoted by Dr. Bakr bin Abdullah Abun Zaid, “Malkiata ataleef tareekhan wa
hukman”, Majala al-Majma al-Fighi al-Islami, 203.

™ Ibid.,202-204.

7 Ibid., 205.
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Arabic language but its printing was stopped in fear of getting it corrupted by the beliefs

of Christians.

1.2.2 Evolution of Copyright Laws in Pakistan

The concept of intellectual property and copyright was absolutely novel for an
agrarian society of the subcontinent prior to the colonization. In 1842, when the Literary
Copyright Act was passed in the United Kiﬁgdom, it also extended throughout the British
Dominions including British Indiaas well. Thus, An Act for the encouragement of
learning was passed by the Governor deneral of India on 1847, in the domain governed
by the East India Company.

Some modifications were considered to be desirable due to difference between
English and Indian administration and procedure. Therefore Bill éventually become law
and came to be known as Indian Copyright Act, 1914.”%After independence the Copyright
Act, 1914 remained in force till 1962 when the Copyright Ordinance 1962 was

promulgated.79 Later on amendments are made in the Ordinance by the Copyright

™ According to Professor Upendra, cited in: Dr.Faizan Mustafa, Copyright Law: A Comparative study, 1*
ed. (New Delhi: Institute of Objective Studies, 1997), 75. |

™ India revised their law much earlier that is in 1957 by Copyright Act 1957. In Sibtain Fazli v Star Film
Distributors (PLD 1964 SC.337, 16 DLR ) 198, it was held that the copyright originated in India (after

independence) would not be protected in Pakistan and vice versa.
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(Amendment) Act, 1992 ("the Amendment Act")® and then by Copyright (Amendment)

Ordinance in 2000.

®Khursheed Khan & Associates, "Copyright Protection in Pakistan", Sitesurfer Publishing LLC,

http:f/www.pakistanlaw.com/copysoft.htm (accessed December 20, 2009).



http://vw/v.pakistanlaw,com/copysoft.htm

“

21

CHAPTER 2

COPYRIGHT IN ITS CONTEXT

2.1 Nature of Copyright

Copyright is a property right. It falls into a kind of personal property which is called '
‘Chose®! in Action’. Chose in Action is a form of property which are not tangible
physical objects®? or incorporeal.

Copyright confides "artistic creations, such as books, rnusié, paintings and sculptures,
films and technology based works such as computer programs and electronic
databases".® For material to be copyrighted it should be an original work of authorship.
The nature of its originality requires the work to be creative? not copied from another

source.?* However the existence of sufficient originality is a "question of fact and

8 Chose means things.

%2Choses in possession, is tangible movables. It is a property which can actually be possessed and
transferred by physical delivery.

M.A Philip S. James. Introduction to English Law, 10t ed, (London: Butterworths, 1979), 481.

YBWIPO, Understanding Copyright and Related Rights, (Switzerland: WIPQ Publications, n.d), 6,
http:/fwww.wipo.int/freepublications/en/intproperty/909/wipo_pub_909.pdf, (accessed 5 May, 2009).

* It need not be nove), as in patent requirement, but should be independent.



http://www.wipo.int/freepublications/en/intproperty/909/wipo_pub_909.pdf

Py

A

22

degree".¥® Originality has nothing to do with the literary and artistic merit of the work.
g g

Copyright is given to first producer irrespective of the fact that work be wise or foolish,
accureﬁe or inaccurate. All compilations including a diary -are capable of having a
copyright"6 if work, labor and skiu required are not negligible.¥’

Creative work must be fixed in tangible medium of expression in order to be
copyrighted.®® Copyright is a right of limited time period. Unlike physical property, that
is perpetual and inheritable, copyright exists only for a certain time period after the death
of creator. After the expiration of time fixed by statue, works drops into the ‘public
domain’”Copyright is an exclusive rights as owner of copyright can prohibit all other
from copying the vs}ork.90

Copyright consists of two kinds of rights -economic and moral. Economic right is the

right of creator to acquire financial reward from his work.”! Moral right is the right of

5 Abbas Hussain Farooqui v Merrs Royal Printing Press and Ali Printing Se... Karachi and 10 others, PLD
1970 Karachi 554.

% 1bid., 567.

¥ Ibid., .561.

%Gerald R. Ferrera, Stephen D. Lichtenstein, and others, Cyber law: Texts & Cases (USA: South Western
College Publishing, 2001), 68.

* 1t becomes public property and can be used by anyone. Stephen M. Stewart, International Copyright and
Neighbouring Rights,4

* Ibid.

*' WIPO, Understanding Copyright & Related Rights, (Switzerland: WIPO Publications, n.d), 8,

hitp://www.wipo.int/freepublications/en/intproperty/909/wipo_pub_909.pdf, (accessed 5 May, 2009).
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attribution of author towards his work. It also contains right of integrity of the work,
which is authors right to take certain actions against multination or distortion of his work
or anything else that harms his reputation. %2 Moral right remains with author even after
transferring . economic rights, as moral rights are “perpetual, inalienable and
imprescriptible”.”> Berne Convention provides for moral rights to be included in the
copyright laws of Berne Convention countries.®® Moral rights are conferred to authors by
Section 62 of Copyright Ordinance, 1962.

Copyright is a branch of ‘intellectual property’ as it is creation of mind before being
formulated into material form.”> Though being an element of intellectual property
copyright is quite different from its other branch (namely industrial property).”® The most

basic difference between two is that protection of inventions does not require it be

52 Intellectual Property Office, Moral Rights, hitp://www.ipo.gov.uk/types/capy/c-otherprotect/c-
moralrights.htm (accessed 6 June 2011) '

% Its importance was contained in French law; Dr. Faizan Mustafa, Copyright law: A Comparative Study
(New Delhi: Institute of Objective Studies); see also Stephen M. Stewart, International Copyright and
Neighbouring Rights, 58.

% Micheal F. Flint, 4 User’s Guide to Copyright, 2* edition'.(London: Butterworths, 1985), 71.

% Stephen M. Stewart, International Copyright and Neighbouring Rights, 4.

% “Industrial Property includes patents to protect inventions, and industrial designs. It also covers
trademarks, service marks, layout-designs of integrated circuits, commercial names and designations as
well as geographic indications, and protection against unfair competition.”

WIPO, Undersranding Copyright and Related Rights, (Switzerland: WIPQ Publications, n.d), 6,

http://www.wipo.int/freepublications/en/intproperty/909/wipo_pub_909.pdf, (accessed 5 May, 2009).



http://www.ipo.gov.uk/types/copy/c-otherprotect/c-
http://www.wipo.int/freepublications/en/intproperty/909/wipo_pub_909.pdf
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presented in a physicai form; it is the proteci;ion of ideas. However, copyright law covers
only tHe embodiment of expression of ideas but not the ideas themselves. Apart from this
main difference, it also distinct in the legal protection granted to each of them. Protection
of inventions is short in duration as compared to copyright.®” For protection of invention,
it must be displayed publicly in an official register however this is not r‘equiredi for
copyright protection as it gets protected as soon as it comes into existence.®Boundaries
of copyright are also confused with those of trade marks. The purpose of copyright as
well as patent is to stimulate to “promote the progress of science and useful arts” while

the purpose of trademark is to prevent confusion in the commercial market place.”

2.2 Ownership and Transfer of Copyright
2.2.1 Ownership of Copyright

The general rule is that the author of a work is the initial copyright owner'® unless

otherwise provided. As Berne Convention states "for the protection of rights in authors in

uiol

their...works as well as certain national laws, like in Pakistan Section 13 of the

?7 It is because protection for invention gives a monopoly right to exploit an idea; for example in Pakistan
protection for patent is twenty years from the filing date under Section 31 of the Patents Ordinance, 2000
whereas for copyright it is fifty years according to Copyright Ordinance, 1962.

*® WIPO, Understanding Copyright & Related Rights,].

* Robert A. Gorman, Copyright law (Washington D.C: Federal Judicial Center, 1991), 4.

1% Gravin McFarlane, A Practical Introduction to Copyright, 2" ed, (London: Waterflow Publishers,
1989), 11

19 Article 1, Berne Convention
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Copyright Ordinance 1962'%? clearly support this proposition. However special rule apply
in two situations: Commissioned works and works created in employment. Section 13
states that for employment and government work, employer and government shall be the

first owner, unless otherwise provided.

2.2.2 Transfer of Copyright

Copyright can also be transferred like other forms of property-inter vivo or upon
death from the initial author- again by the new owner. Transfer can take place completely
or partially.'® Transfer takes in the shape of assignments and licenses. In return author
gets compensation referred to as royalties. Royalty consists of periodic payments
dctermi;led upon a percentage (the royalty rate) of the sale of copies or perforrﬁance of
the work, but it can also be paid in one lump sum.'*

Assignment is transfer of the ownership of a copyright. It can be the transfer of the
ownership of the whole right or part of it'%, or subject to limitatii)ns. When copyright is

assigned, the assignee- as respects the right so assigned -becomes the owner of copyright

"2 Hereinafter referred as Copyright Ordinance.

19 Robert A. Gorman, Copyright law (Washington: Federal Judicial Center, 19’91), 52.

*“Robert B.Chickering & Susan Hartman, How to register a copyright and protect your work (New York:
Charles Scriber’s Sons, 1980),180.

' Exa mples of partial transfer are an assignment of the copyright for a term of seven years (time
limitation) and an assignment limited to Punjab (geographical limitation). Moreover, the individual
exclusive rights (reproduction, modification, translation, etc) can also be transferred; J. Dianne Brinson and
Mark F. Radcliffe, Internet law & business handbook, 1* ed, (USA: Publisher’s Cataloging in Publication,

2000), 33.
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in the protected work. An assignment is not valid unless it is in writing and is signed by
the assignor'® or his authorized agent.'”’
In Pakistan Section 14 (1) of the Copyright Ordinance has laid §own some cqnditions
for assignment. These are:
(1) The assignment of copyright shall take effect only when the work comes into
existence.
(2) Where the owner of the copyright in a work is the author of the work, then no
assignment for more than ten years will be effective.

However this condition will not be applicable where the assignment is made in favor of
Government or an educational, charitable, religious or non-profit institution. Sub clause
(2A) 6f the same section further states that if copyright owner or publisher/zlissignee
considers any terms of the assignment adverse to his interests then he may within one
year of such assignment apply to the Board to consider such term. The Board after
hearing both the parties may pass an order and that order will be binding on both the
parties.

"License is a copyright owner’s grant of permission to use z; copyrighted work in a

way that would otherwise be copyright infringement."!®® A license is generally less than

an assignment. When licensing, the copyright owner retains ownership or title but only

1% The owner of the rights conveyed.
197 Section 15, The Copyright Ordinance, 1962.
198 J. Dianne Brinson and Mark F. Radcliffe, Internet law & business handbook, 1% ed, (USA: Publisher’s

Cataloging in Publication, 2000), 35.
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limited economic rights are granted to the licenses, mostly for a particular time period
and for some particular use of the property. For example, an author of a book might g}ant
separate licenses to publisher to make and distribute copies of the book and
simultanecously he may also grant licenses for the serialization rights'® and the translation
rights.''? |

A license can be exclusive or non-exclusive. Under exclusive license, owner of
copyright do not to allow third party to perform the same licensed act whereas he may
authorize the same under non-exclusive right. For example the recording right, where
more than one record companies are being licensed, in turn to record the same work.'!!

In Pakistan Section 35 of the Copyright Ordinance deals with license which states
that license must be in writing and signed by the owner of the rights conveyed. It also
states that license in any future work can take effect only when the work comes into
existence. The owner of copyright may also relinquish the exercise of the rights, wholly
or partially. Section 17 of the Copyright Ordinance states procedure to abandon
copyright. Copyright owner has to give noti;:e to the Registrar, who shall cause it to be

published in the official Gazette.

1% to newspapers and magazines.
"% In translation rights, separate license will be granted for translation in separate language; Stephen M.

Stewart, {nternational Copyright and Neighbouring Rights , 66.

""" ibid; J. Dianne Brinson and Mark F. Radcliffe, Internet law & business handbook, 35; WIPO,

Understanding copyright and related rights, 16. 5
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2.3 Rights in Copyright

. 2.3.1 The Exclusive Rights in Copyright

A Copyright owner has following exclusive rights in the copyrighted work:

o To reproduce the copyrighted work in various forms

e To sell, rent, lease or otherwise distribute copies of the copyrighted work

. To prepare derivative works based on the copyrighted work such as translation and‘
adaptation

e To perform and display publicly the copyright work.'2

(a) Reproduction right

The right to reproduce is the right of the copyright owner to prevent others from
making copies or phone records of his work through any method of reproduction
applicable to the particular work. Reproduction of a work can be constituted by printing,
mimeographing, taping, and even copying in handwriting.!"® This is the most basic right
protected by copyright legislation and is the basis for many forms of exploitation of

protected work.'™*

(b) Distribution right

"2 Geraid R. Ferrera, Stephen D. Lichtenstein, and others, Cyber law: Texts & Cases, 69.
'Y Robert B.Chickering & Susan Hartman, How to register a copyright and protect your work, (New York:
Charles Scriber’s Sons, 1980}, 150.

""\WIPO, Understanding Copyright & Related Rights, 10v.
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The distribution right is the right of the author to control the distribution of copies or
phone records of the work to the public by sale, rental or leas;f:."5 Some copyright laws
also include a ;ight to control the importation of copies. Tfhe right of distribution is
recognized in order to ensure that basic right of reproduction IS respected. Obviously, the
right of reproduction would be of little economic value if éopyright owner could not
authorize the distribution of the copies made with his conscnt.'iElﬁ |

The right of distribution terminates upon first sale or tfransfer of ownership of a
particular copy. Therefore a particular copy can be redistrib:;lted after first distribution
without the author’s consent, As for example,‘ when the copyéight owner of a novel selis
or transfers its ownership to a bookstore or library, the bookstfore or library is free to sell,
lend, or giveaway those copies to whomever they wish, with(f)ut the necessity of seeking
authorization to further distribute the work from the copyrifght owner. In other words,
after distribution of a particular copy, copyright owner relifnqui;'.h his right to control

distribution of subsequent copies.!"’

(c) Derivative work right''®

"* Gerald R. Ferrera, Stephen D. Lichtenstein, and others, Cyber Iaw Texts & Cases,71; Robert
B.Chickering & Susan Hartman, How fo register a copyright and protect évour work,151.

"8 WIPQ, Understanding Copyright & Related Rights, 10

"7 Robert B.Chickering & Susan Hartman, How to register a copyri;ht and protect your work,151. ;
WIPO, Understanding Copyright & Related Rights, 10. |

" Derivative work right is also known as modification right i.e. the right to modify the work to create a

new work.
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“A new work that is based on pre existing work is kIIOlel as derivative work.”'?A
derivative work includes "a translation, musical arralmgement, dramatization,
fictionalization, motion picture versions, sound recording, art?reproduction, abridgment,
condensation or any other form in which a work may 1;)e recast, transformed or
adopted."'”® Some of the derivative works are thernselve:s!if copyright protected, for
example translations and adaptations. Therefore if anyone waxgts to publish them then he

i
must get authorization from copyright owner of the original work as well as copyright

owners of adaption and translation or adaptation.m

(d) Public performance and public dislplay right !

“The public performance right is the right to: recite, pl%y, dance, act, or show the
work at public or to transmit it to the public.”'? Owner of éopyright has the exclusive
right to prohibit others from giving public performance of lus work .However no consent
of copyright owner is required to perform the work in privaiie. Public performance also
constitutes a semipublic place, or a place not open to the publ;ic, but where a considerable
amount of people, other than of usual family circle ahd i‘ts social network are

assembled.'?

i
"% Dianne Brinson and Mark F. Radcliffe, Internet law & business handbaok, 6.
H

2% (Serald R. Ferrera, Stephen D. Lichtenstein, and others, Cyber law: Tex!s & Cases, 73.
21 WIPO, Understanding Copyright & Related Rights, 12. l
22 1, Dianne Brinson and Mark F. Radcliffe, Internet law & business handbook, 6.

' Gerald R. Ferrera, Stephen D. Lichtenstein, and others, Cyber law: ?‘eﬂs & Cases,73 ; Understanding

Copyright & Related Rights, 11.
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“The public display right is the right to show a copy of the work directly or by means
of a film, slide, or television image at a public place or to transmit it to the public."'?*
Likewise, it also includes the right to control the first and subsequent displays of a given

copy of the work.'?’

2.3.2 Limitation on Rights

Exclusive rights given by the copyright law are in no sense absolute. There are some
limitations and reservations regardless of the author’s personal conltribution, Or economic
investment of the author. These are free dealing or free use, the first sale doctrine, public
domain use, non-voluntary licenses and exclusion of certain catego;ics of works..

The limitations on copyright are one of the most important characteristic of copyright as
they are necessary to maintain balance between two interests; Ethe public interest in
rewarding creators of works and the public interest in the widest dissemination of works

126

which is also the interest of users of such work.”” Thus proper formulation of this

doctrine executes a critical role in the justification of copyright law.'?’

(a) Compulsory license
“Non voluntary license allow use of works in certain circumstances ‘without the

authorization of the owner of rights, but require that compensation be paid in respect of

1245 Dianne Brinson and Mark F. Radcliffe, Internet law & business handbook, 6.
!5 Robert B.Chickering & Susan Hartman How to register a copyright and protect your work,152.
1?8 Stephen M. Stewart, International Copyright and Neighbouring Rights, 66.

"7 For those who justify copyright law on the doctrine of masiaha or utilitarianism.
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i,,'m Thus unlike consensual licenses, under compulsory license the copyright

£

the 'usr
owne; are compelled to grant a license.'?® Therefore the absolute right of the copyright
owner is limited to a right of equitable compensation. This right of equitable
remun"eratioh or compensation distinguishes compulsory licenses from free use of the
work. 1
On the international level Berne Convention contain two provisions relating to
compulsory license. Article 11 bis (2) relate to broadcasting rights and article 13(1)
relates to recording right. In both cases it has to fulfill three conditions: 1) The moral
rights muéf be safe guarded (2) Compensation mué-t be provided: and its amount is to be
filled by 'competent authority’, unless otherwise provided."! (3) The non-voluntary
license must only be applicable in the country which has provided for it in its legislation
and nowhere else. |

Certain categories of works are also excluded from copyright protection. In some
countries, 'work_s that are not fixed in tangible form are excluded from protection. For

example, a work of choreography would only be protected once it is fixed in tangible

form by writing it down in dance notation or recording a videotape."*? In certain

"2WIPQ, Understanding Copyright and reloted rights, 14.

2% Robert B.Chickering & Susan Hartman, How to register a copyright and protect your work, 180.

130 Free use carries no obligation to compelTsate the right owner for the use of the work without
authorization; Stephen M. Stewart, International Copyright and Neighbouring Rights, 73; WIPO,
Understanding Copyright and related rights,13.

13! Competent authority means a government agency or a special tribunal.

12 WIPO, Understanding Copyright and related rights, 13.
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countries, like Pakistan, judicial and administrative decisions are excluded form

copyright protection.

(b) I;ublic Domain

Copyright appears the moment the work has been created, or, under some national
laws, when it has been fixed in a tangible form. It is continuous, generally, until it expires
after certaiﬁ time. the death of the crc:a"cc;r.':‘3 Thus after the expiry of a specified term,
work falls into public domain and can be used by anyone. No one can claim the exclusive
rights of copyright for such works into public domain.

The duration of copyright vary from country to country. As a general rule in Berne
Convention, the duration of copyright is life of the author plus fifty years after his death.
Duration of protection for works such as anonymous, posthumous and cinematographic
work is also provided in Berne Convention."**Numbers of countries have lengthened the .
duration of copyright. In EU and USA, the term of copyright is seventy years after the
death of creator or author.!*® In Pakistan under section 18 of the Copyright Ordinance it is

the life of the author until after fifty years after his death. Whereas for anonymous,

' Ibid.

" Article 7, Berne Convention for the Protection of Literary and Artistic Works, Paris Act of July 24,
1971, as amended on September 28, 1979

35 ). Dianne Brinson and Mark F. Radcliffe, Internet law & business handbook, 8,153; SOAS, " Copyright

Guidance for SOAS Library Users: Summary of the Duration of Copyright for Major Categories of UK-

_created Works", http://www.soas.ac.uk/infocomp/copyright/library/duration/file40813.pdf (accessed

January 12, 2010).


http://www.soas.ac.uk/infocomp/copyright/library/duration/file40813.pdf
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posthumous and cinematographic work copyright subsist until fifty year from when it is

published.'

2.4 Infringement of Rights

2.4.1 Infringement

Section 29 of the Copyright Ordinance deals with infringemen.t in published editions
of work and Section 56 of the Copyright Ordinance defines copyright infringement.
Copyright work will be infringed:

a) When any person, without the consent of copyright owner or without license or in
contravention of the conditions of a license so granted or any othgr conditions
imposed by a competent authority who is authorized by the copyright ordinance

i.  Does anything which was the exclusive right of copyright owner

ii.  Permit for profit any place to be used for public performance where such
performance constitutes an infringement of the copyright. However if he was
not aware or had no reasonable grounds to suspeE:t an infringement of
copyright in performance then work will not be an inﬁi}lgcment.

b). Also when any person make for sale or hire, lets for hire, or display or offer for sale
or hire by way of trade, or distributes, exhibit in public or import from Pakistan any

infringing copies.

138 Section 19, 20 and 21of the Copyright Ordinance 1962.
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If pirated work contains more material than the infringed work then infringement wi'll
be deem to be done to the extent of work infringed. As, for example, when infringing
mathematics book contained sums and solutions whereas infringed book contained
only sums, it was held infringement of copyright extends only to the sums copied and

not to solutions.'’

2.4.2 Remedies for Infringement

Remedies for infringement of copyright are of three kinds: civil, administrative and

criminal.'*®

(a) Civil remedies

The civil remedies are further of two kinds: preventive and compensatory.'*

Preventive remedies: The preventive remedies are:

The power of search and seizure: The owner of copyright may take proceedings for
recovery of infringing copies and piates used or intended to be used for the
production of such infringing copies.m |

Anticipatory Ihjunctions or Interim Orders: The court may pass an interim order
without prior notice to the defendant, if it is satisfied that the “applicant has some

interest in copyright[,] or the work and the right of applicant is likely to be infringed,

affected or prejudiced and any delay in passing such orders is likely to cause

137

138

139

PLD 1968 Dacca 455, East Pakistan School Text-Book Board v Debabrata Chaki and other.
Stephen M. Stewart, International Copyright and Neighbouring Rights, 79.

Ibid. -

4% Section 63, The Copyright Ordinance, 1962.
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irreparable harm to the applicant” Court may also pass an interim order * where there
is reasonable risk of evidence, either béing destroyed, hidden- or removed from the
jurisdiction of the court or otherwise there is likelihood of frustration of the intended
proceedings if immediate action céuld not be instituted or there is likelihood of

multiplicity of proceedings in the absence of such orders.”

Compensatory: Anyone whose copyright has been violated is abI:e to sue for: damages,
injunction, and accounts of profits gained by the defendant as result of infringement, or
any other remedy granted by the law.

In case where the infringer did not know that the subject matter which had been~
infringed was in copyright and had acceptable grounds for assuming that copyright did
not exist in the work than exemplary damages cannot be awarded. In such a case remedy
will be only by way of injunction or decree for the whole or part of the profits made by -

the defendant as a result of infringement."*!

(b) Administrative measures

Administrative measures are adopted so that the importation and exportation of
infringing copies can-be taken or stopped by the custom authorities. In Pakistan the
Registrar on the application of the copyright owner or his agent and after inquiry may

give an order to halt the import and export of infringing copies.'*?

! Section 60, The Copyright Ordinance, 1962.

"2 Section 58, 65 A, 65 B, 65 C of The Copyright Ordinance, 1962.
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Court while passing an interim order may also direct custom authorities to refuse release

of consignment containing infringing copies of the work. 143

(¢) Criminal remedies

Punishment for infringement of copyright work or its abetment in Pakistan "may
extend to three years, or with fine which may extend to one hundred thousand rupees, or
with both". That is the penalty for publishing collection or compendiums of work which
have been adapted or modified in any manner without the authority of the owner of the
copyright, unauthorized reproduction or distribution of counterfeit copiés of sound
recording and cinematographic work, exploitation and appropriation of recording or
audio visual work intended for private use, making copies or reproduction in excess of
those authorized by the copyright owner or his successor in title, unauthorized rental of
cinematographic works and computer programmes.mPenalty for possessing plates for
purpose of making infringing copies, making false entries in the Register or producing or
tendering false evidence, making false statements for the purpose of deceiving or
influencing any authority or officer and for false attribution of authorship is
imprisonment which may extend to two years or with fine which may extend to one

hundred thousand rupees, or with both,'**

"3 Section 60 A (4), The Copyright Ordinance, 1962.
1 Section 66, 66 A, 66 B, 66 C, 66 D and 66 E of The Copyright Ordinance, 1962.

M5 Section 67, 68, 69 and 70 of The Copyright Ordinance, 1962.
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Imprisonment which may extend to three years or with fine which may extend to one
hundred thousand rupees, or with both is for any person who publishes a record or video
film without particulars such: as the name and address of the copyright owner or the
person who made the record or video film, and the declaration of the person who made
the film that he has obtained necessary license or consent from copyright owner, if work
is a cinematographic film required to be certified for exhibition under the provisions of
Motion Picture Ordinance 1979 then copy of the certificate granted in respect of such

work by the Central Board of Film Censors, and the year of first publication of record.'*

)

If a person is again convicted for the same offence then there is enhanced fine.'’

2.5 International Treaties, Conventions and Agreements

The two major copyright conventions are the Berne Convention (1886) and the
Universal Copyright Convention (1952). Other important conventions and copyright
relations are the Rome Convention (1961), the Phonogram Convention (1971) and the
TRIPS Agreement (1994). The WIPO Copyright Treaty and the WIPQO Performances and
Phonograms Treaty (1996) are supplements of Berne and Rome Conventions.'*® Though

copyright is defined in each country’s national legislation but basic concept of copyright

"¢ Section 57-A and 70 A of The Copyright Ordinance, 1962
7 Section 70 B of The Copyright Ordinance, 1962

“*Kevin Gamett, Copinger and Skone James on Copyright, 13" ed, 1159.



is same in almost all laws because of these international conventions.'*’ International
Copyright conventions, treaties and agreements to which Pakistan is signatory are

discussed below:

2.5.1 Berne Convention

At the initiative of Swiss Government conferences were held in 1884 and 1885 in an
attempt to draw up an international copyright treaty. This resulted in the framing of
‘Berne Convention® at the Diplomatic Conference held at Berhe in 1886."%% It came into
force 01; December 5, 1887. Initially the treaty was signed by ten countries: Gérmany,

Belgium, Spain, France, the United Kingdom, Haiti, Italy, Liberia, Switzerland and

1 2

Tunisia’®' and now in 2011 there are 164 contracting parties of Berne Convention.'

Pakistan is member of Berne Convention since July 1948.'%

> WIPO, Guide on surveying the economic contribution of the copyright based industries, (Geneva: World
Intellectual Property Organization, 2003), 13

http://www, wipo.int/copyright/en/publications/pdffcopyright_pub_893.pdf

%0 Kevin Gamnett, Copinger and Skone James on Copyright,13" ed ,1160.

15V Pau) Goldstein, Jnternational Copyright: Principles, Law and Practice (USA: Oxford University Press,

2001}, 19- 20.

132 WIPO, "Treaties Statistics", http://www.wipo.int/treaties/en/statistics/StatsResults.jsp2treaty_id=15(=en.

(accessed March 19, 2011).
BwIPO, "Contracting Parties",

http://iwww.wipo.int/treaties/en/ShowResults.jsp?search_what=C&country_id=140C (accessed March 19,

2011).


http://www.wipo.int/copyright/en/publicaticns/pdffcopyrightjDub_893.pdf
http://www.wipo.int/treaties/en/statistics/StatsResuIts.jsp?treatyJd=15%3c=en
http://www.wipo.int/treatles/en/ShowResults.jsp?search_what=C&country_id=140C
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The treaty created a Union which was structured to exist separate and apart from any
particular act of the treaty. This means that treaty could be revised from time to time to
meet changing conditions, yet it was not binding on the Union members to adhere to the
new act. Also any country could become part of the Union by adhering to the latest act of
the Coﬁvention. Relationship between Union members would be governed by the terms
of the particular act or acts to which they adhered.'**The Convention has Been revived
periodically. Since 1886 it has two Additions and five Revisions:'*®
» 4 May 1896: Additional Act of Paris (entry into force on 9 December, 1897) .

e 13 November 1908: Berlin Act (entry into force on 9 September, 1910)

e 20 March 1914: Additional Protocol of Berne (entry into force on 20 April 1915)

o 2 June 1928: Rome Act/ Revision (entry into force on 1 August 1931)

o 26 June 1948: Brussels Act/ Revision (entry inib force on 1 August 1931)

e 14 July 1967: Stéckholm Act / Revision (substantive provisions themselves revised

in 1971, administrative provisions entered into force in 1970)

e 24 July 1971: Paris Act/ Revision (entry into force on 10 October 1974)

The protection of 1886 Berne Text is given to ‘authors’ and their ‘works’. The

predominant influence of publishers was recognized. The country of the origin of the

15 paul Goldstein, International Copyright: Principles, Law and Practice, 20-21.

135 Stephen M. Stewart, International Copyright and Neighbouring Rights, 89.
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work was the country in which work was first published.' Whereas for unpublished works
the country of origin was that of which the author was national.'*®

Berlin Act in 1908 introduced several important changes. The Berlin Act prohibited
formalities as a condition to the acquisition, exercise or enjoyment of copyright. It added
protection for cinematographic productions or derivative works.'” It also added a
qualified right to make recordings of musical works. The Berne fxct also established a
minimum term of protection as fifty years after the author’s death, subject to the rule of
comparison of terms.'*®

The 1928 Rome Act also made important additions. Rome Act added moral rights of

159 Right to broadcast

attribution and integrity as Convention’s minimum rights.
copyrighted works was another addition; however they were subjected to a compulsory

license under national legislation.'®® It was also provided that the minimum copyright

term for joint works was to be measured from the death of the last surviving author.'®'

1% ibid 90; Paul Goldstein, International Copyright: Principles, Law and Practice, 2\.

57 Beme Convention 1908 Berlin Text, Art 4(2).

'* Beme Convention 1908 Berlin Text, Art 13 ; Paul Goldstein, International Copyright: Principles, Law
and Practice, 21.

Rule of comparison of terms is also called rule of the shorter term.

'3 Berne Convention, 1928 Rome Text Art 6 bis.

'%* Berne Convention, 1928 Rome Text Art 11 bis.

') Berne Convention, 1928 Rome Text Art 7 bis (I), Paul Goldstein, International Copyright: Principles,

Law and Practice, 22.
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The Brussels Act in 1948 clarified or strengthened several minimum rights including
mora& rights, the adaptation rights, and the translation right. It also clarified rights in
cinematographic works. Act also explained the broadcast right to include television.'®
The Paris Act of 1971 also made several additions. It prescribed that work will be entitled
to proteétion in Union country even when it is not of country of origin @f author is
national or domiciliary of a member state or if the work is first or simultaneously
published in a member state.

The Act gives members states some flexibility in detenﬁining conditions for
protection. For example according to Article 2 (7) it is a matter for the countries in the
Union to prescribe that the work in general or specified shall not be protected uniess they
have been fixed in some material form. The Paris Act also establishes rules for non-

163 and also permits members states to carve out exceptions from liability

protectionality
and compulsory licenses in certain cases'®*
The 1971 Act also entitles Union members “to enter into special agreements among

themselves” if such agreements grant more extensive rights to authors than those granted

by the Convention or contain other provisions not contrary to the Convention.'s®

162 paul Goldstein, International Copyright: Principles, Law and Practice, 22.

'3 Protection shall not apply to ‘news of the day or to mis;ce]laneous facts having the character of mere
items of press information’; Berne Convention, 1971 Paris Act, Art 2 (8).

'® Berne Convention 1971 Paris Act, Article 9 (2)and 10 (1).

185 Berne Convention 1971 Paris Act, Article 20.
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2.5.2 TRIPS Agreement

The Great Conventions of intellectual property rights have aiways been amended
from time to time to strengthen the protection of IPR. However since the mid 1960’s this
process of development has been broken down, because of the conflict of interest
betwe;an the developed/industrialized and the developing countries. It has been sta;ed that
on account of failure to revise and modernize the Great Conventions led industrialized
countries to press for a change of venue from the WIPO'® and UNESCO'" to a forum
where developing countries as a group could exert less effective power.

Unsuccessful initiative to obtain an “Agreement on Measures to Discourage the
Importation of Counterfeit Goods” began from EC and USA in 1979 in the closing days
of GATT. Two years later in 1982, the United States proposed a work program to
examine issues unresolved by the Tokyo Round. Draft commercial counterfeiting code
was submitted to the GATT by United States, the European Community and Canada.
Brazil and India immediately challenged the proposal. They argued that WIPO had
exclusive jurisdicﬁon over commercial counterfeiting, however work program advanced.

In 1986 a group of developed nations presented an informal declaration of negotiating

' World Intellectual Property Organization, which administers the Paris and Berne Convention.
'*"nited Nations Organization for Education, Science and Culture, which administers the Universal

Copyright Convention.
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' mandates, intellectual property was also included in it. Several developing nations
opposed the GATT’s authority to deal with intellectual property at all. 168

On September, 1986, a Special Session of the Contracting Parties to the GATT
identified the negotiating objective for intellectual property. A midterm review of the
Uruguay Round in December 1938 reported agreement on eleven of the fifteen subjects
being negotiated, but not on TRIPS. However at a subsequcnt.mid‘term meeting in April
1989, the Trade Negotiations Committee agreed on a framewérk for TRIPS. After
negotiations and despite of pulls and pressure, the 1992 text became the basis for the

TRIPS agreement adopted at Marrakesh in April 199416

% Developing countries preference to WIPO as a forum more favorable to their interests was based on the
following:

. Avoiding threat of sanctions as a potential consequence of failure to protect IPRs;

. WIPQ has a history of helping developing.countries in preparing laws, training IPRs office

personnel and in assisting in the creation of the patent protection system infrastructure;

. The treaty negotiation system of WIPO lacks the intensity of pressure for reaching the strict

consensus that is present in the WTO; political balance of power in WIPO is more favourable to them

than the balance in the WTO.
M.B. Rao & Manjula Guru, Underslm:lding TRIPS : managing knowledge in developing countries (New
Dehli: Response Books, 2003), 22, 27 ; Paul Goldstein, International Copyright: Principles, Law and
Practice, 53-54.
' Paul Goldstein, International Copyright: Principles, Law and Practice, 54; M.B. Rao & Manjula Guru,

Understanding TRIPS : managing knowledge in developing countries, 29.
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The TRIPS Agreement finally emerged after years of wrangling. The agreement is
built on ‘the earlier international agreements/conventions' while at the same time it
makes the application of preexisting agreements more effective and adds new obligations
with ré;pect to matters where the pre-existing conventions are silent or were being felt as
inadéqi;été. The TRIPS agreement is therefore sometimes referred to as Berne Plus and
Paris Plus agreement.

The TRIPS agreement recognizes that rules and disciplines were needed to deal with
widely varying standards in the protection and enforcement of intellectual property rights,
as varying rules have been a growing source of tension in international economic
relations. Major part of the provisions in Part I and Part II of the TRIPS Agreement
clarify existing provisions in the earlier agreements/conventions. Part I sets out general
provisions and basic principles. It contains a ;1ati0nal treatment commitment'’' and most
favored-nation clause.'”Part II, entitled, "Standards concerning the availability, scope

and use of IPRs", addresses each intellectual property right: copyright, trademarks,

'® The substantive provisions of the Paris and Berne Conventions (with the exception of Article 6 bis of the
Beme Convention) and the IPIC (with the exception of a provision on compulsory iicense),; were
incorporated by reference in the TRIPS agreement.

"' Under national treatment the national of other member state must be given treatment no less favorable
then is accorded to member’s own nationals, Article 3 (1) TRIPS Agreement.

' According to most favoured nation clause, any advantage a Member state gives to the nationals of
another country must be extended immediately and unconditionally to the nationals of all other Member

states, even if such treatment is more favorable than that which it gives to its own nationals, Article 4

TRIPS Agreement.
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geographical indications, industrial designs",'patents, layout designs of integrated circuits
and trade secret::s. The final section of this part concerns anti-com;;etitive practices in
contractual licenses. With respect to éopyﬁght, parties are requirt;.d 1o cqn'lply with
substantive prméisions of the latest version'” of the Berne Conventk;n, except that they
are not obligedz to protect moral rights.'™ It ensures that computer programs will be

protected under Berne Convention and stipulates on what bases data should be

d.1® Rental right is also an important addition, exclusive rental rights are given to

protecte
authors of computer programs and cinematographic work.!” The draft also grants
protection to performers, producers of sound recordings and broadcasting
organizclitions.m Performers and producers of sound recqrdings would Be given
protection for no less than 50 years. Broadcasting organizations would have ‘right over
broadcast signals for at least 20 years.'”®

Part III provides sets of rules that oblige member governments to ensure that rights

are effectively enforced. The civil and administrative procedures and remedies are

provided in the text. These include fair and equitable procedure,'” and provisions on

' Paris Act,1971
™ Article 9 (1)
'S Article 10
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