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ABSTRACT

The subject of this research paper is "Marriage and Divorce
according to customary and statutory law in Kenya in the light of
Shari'ah”. It is a legal analysis of customs governing marriage and
divorce in some of the major ethnic groups in Kenya, as compared

to a statutory law and commentary from the Islamic point-of-view.

The objective is:

1. to point out customs that govern-marriage
and divorce among some major ethnic

groups in Kenva in the past and today;

ii. compare these customs {where possible) with
statutory law and Islamic law governing the

same subject matter;

iii. point out as far as possible, customs that
are in conformity with Islamic law and those

which are not,

fui



For academic convenience, the work has heen divided into an

Introduction, four main chapters and epilogue.

Introduction:
This includes:

1. Importance of the institution of marriage

and the family in the human society.

2. The importance of having rules governing
such an institution and the significant role

of customs in this regard.

3 The historical development of Kenya's
judicial system and the various stages that
it has undergone. This covers the period
from before the introduction of any foreign

svstem to the time of independence.

-



4, A cursory glance at the laws that govern
marriage and divorce in Kenva today, and
analysis of the concept of marriage in the

African traditional perspective,

Chanter one

The preliminaries of marriage according to customary law
and conditions thai have to be satisfied by parties to

a marriage for a valid contract to be conciuded.

The role of families of the parties to a marriage

contract.

Prohibited degrees in marriage and the basis of the

prohibition,

Chavpter two

Formalities and ceremonies that have to be followed in
order to conclude a valid warriage. The firsl set of
these begin with the choosing of a spouse to the

betrothal and the effect thereof.



— The second set of these formalities includes those that

mark the conclusion of the marriage, their significance

and legal effect.

—_— Some special types of marriages recognized and vracticed
by some Lribes and a look at these marriages from the

statutory law and Islamic law persvectives resvectively,

- Marriage consideration f(dowry), other gifts and their

legal significance.

— The responsibility of paving the consideration the time,

« and mode of pavment,

— The effect of non-pavment of the consideration.
Chanter three
— Matrimonial rights and duties of each of the sponses,

created through a valid marriage and as recognized by

customary law,

1



Some riles governing coningal life and the effects of
failure to observe the marital rights and duties by the

sSpouses,

Chapter four

The dissolution of marriage throurh divorce, the
customary recognized grounds for divorce as compared

to statutory and Islamic law respectively.

The legal effect of divorce on property custody of

children. maintenance etc,

Epilogue

It is a summary of conclusions drawn fram each part of the

research with particular emphasis on the extent of conformily and/or

non-conformity of both the African customary law on marriage and

divorce and statutory law. with Islamic law on the subiedct.

Ybrahim
Academic Year 1991-92
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