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.{BSTRACT

i
The subject of this research paper is "Marriage and Divorce

according to customary and statutory law in lienya in the light of

Sharitah". It is a legal analysis of customs governing marriage and

divorce in some of the majnr ethnic grouPs in Kenya, as compared

to a statutory law and commentary from the Islamic point-of-view.

The objective is:

i. to groint out customs that govern-maruiage

and divorce among some ma!:r ethnic

gnoups in Kenya in the past and today;

ii. compane these cust ms lwhere possiblel r*ith

' statutory law and Islamic lar., governing the

sa.me subject matter;

iii. point out as far as possible, customs that

are in conformity with Islamic law and those

vhich are not'



For academic conwenience, the work has been divided into an

Introduction, four main chapters and egrilogrre.

Intrpduction:

This includes:

l. Inportance of the institution of marriage

and t.he family in the human society.

2. The imgrortance of hawing rules governing

such an instittltion and the significant role

of customs in this regard.

3. The historical development of Kenya's

-iudicial system and the various sLrges that

it has undergone. This cowers the .r'eriod

from before the introductjon of any foreiqn

system to the time of irldelrndence.



4. A crrrsory glance at the laws that govern

marriage and dir.orce in Xenya today, and

analysis of the concept of marriage in the

African traditional grerspective.

Chanter one

Chaoter trro

The praliminaries of marriage according to crrstourary law

and conditions thal have to tre satisfied h1, parties to

a marriage for a walid contract to tre conclrrded.

The role of families of the parties to a marriase

contract.

Pnohibited degrees in maniage and the basis of the

prohibition.

Fornalities and ceremonies that have to be followed in

order to conclude a vnliri uariage. The firsl set of

these begin with the choosing of a spouse to the

hetrothal and the effect thereof.
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The second set of these formalities includes those that

mark the conclusion of the nrarritge, l-heir si s n i f ir..anr..e

and legal effect-

Some sgrecial ty1.es of marrisEes recognized ,rncl rrrscticed

by some trihes and a lrrk at these mnrriagr:s f rom l he

statutor.v law and Jslnnrir: law r,ersrrr:r-l ives resrrectivelv.

ltlarriage considenrtion fdorcrl.l: other gifts arrd lheir

legal significance.

The res-r,onsitrilit 1. r)f 5raying I he consideration the tirne.

sn.J mode of pa1,ment,

The effect of rron-lal ment of the considernliorr,

Chanter three

llatriuronial rights

crealed thr.orrgh a

cr-rstomarl, law.

and drrties of

vrrlid marriase

en... h of I he :^rxlrses.

and ns re..ogrrized hy



Some rrlles governing con,irtgal life and the effer-'ts of

failure to ohserr.e the marital rights anrJ drrties h.w the

spor,rses.

Chanter four

The dissohrtion of mamiage throtrgh divorce' the

crlstomnry recognized grorrnds for divorce a-s compared

to statrrtorl' and Islamit- Iar' res4.eclively,

The leEal effer-'t of diworce o1r propert l' r'rrstodv of

children. mairrtenanr:e etc.

Eoiloerre

It is a srtntmary.' of ,:onclrrsions drau-rt from ear''h t'art of the

research with I'artir-[lar entg]rasis on the extent c'f co[formit:'' and/or

non-conformit l' of both the Africarr crlstomarl' lar.' or! rtarriagt' and

diyorce anrl :.-tatrttorv lar"'. r.ith Islamir: lsu r.rrt the srtl:r-ie-t.

I braltinr
Acadertic Year l$)l-92

r{12 ll
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