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Preface

The present work is my LL.M thesis submitted to the Faculty of shariah and Law,

I-ntemational Islamic university, Islamabad iD 2011' The subject matter of the thesis is

whistleblowing which is an effective tool to eradicate comrption, especially from the

public limited companies. There is no doubt in this point that comrption has contaminated

the whole fabric of our society, including public companies, but the laws which are

prevalent in our country come into action after the commission of a crime. After the

commission of crime the only remedies available are either to impose fine on the culprit or

to put him behind the bar.

Whistleblowing is a method by which the comrption can be controlled even before its

commission. This research work explains that what is meant by whistleblowing laws and

how these laws can be implemented in different organizations. This work also contains

examples and cases from the United States of America whele whistleblowing laws have

been implemented since 1791. The legislation on this subject will surely be helpfi.rl to wipe

out comrption from the countrY.
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Introduction

h this thesis, nature of the whistleblowing law and its implementation on the public

companies and the government corporations, where the people have invested their valuable

savings, will be d.iscussed. This work is a comparative study of the whistleblowing laws in

two regimes i.e., Pakistan and the u s A. The whistleblowing law is at bfancy very

nascent stage in the former while in latter counEy it is firlly ripened' United States has

different laws containing provisions pertaining to whistleblowing for the protection of the

whistleblowers wolking itr the public companies ard the govemment corporations as well'

The first chapter i-ntroduces the whistleblowing concept and the jurisprudence behind it. It

includes the definitions of the whistleblowing by different jurists and legal academicians

aud an overyiew of its literal and legal meanilgs. ln the said chapter, among other details,

the classification of the whistleblowing will be dealt with which includes intemal

whistleblowing regarding disclosure of comrption to the intemal managemetrt or

executives by an employee of the company, and the extemal whistleblowing for disclosure

of information about the comrpt practices in the organization to the outside regUlators of

the concemed law enforcement agencies.

Furthermore, with specific relevance to whistleblowing, there are some corpolate scandals

of United States such as Enron, WorldCom, Tyco lrtemational and HealthSouth. The

occurrence of these corporate scandals advocated the U S Congress to implernent Sarbanes

oxley Act, 2002 ('sox 2002'). sox 2002 is aimed to bring more transparency into the

affairs of the public companies, thlough disclosure requirements on the administration of

the public companies and binding them to have a whistleblowing mechanism so that the

investor's equity may be protected.

In the second chapter discussion will be made on how the whistleblowing legislation

protects the interests of shareholde$ in the public companiss' This chapter acquaints us

about the two pronged objects of the whistleblowing legislation that are, to coin a

comprehensive procedure of disclosure of information for the whistleblowers; and to save
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the whistleblowers from reprisal of the ernployers' It recommends the creation of an

internal policy of the public companies about the disclosure of malpractices, making

disclosures and providing safeguards to the whistleblower. It also tells us about the

implementation mechanism of the whistleblowing legislation and the benefits thereafter'

which the shareholders may have after the disclosure of information by the whistleblowers'

Third chapter deals with different pieces of legislation, promulgated in u S A to protect the

whistleblowers in different organizations. It provides us with a brief history of this law in

united states where it is firlly developed and implemented. Following the first

constihitional amendment, there appeared some precedents from the American judiciary

providing tests for the implemeutation of the freedom of expression provisions of

American Constitution.

Apart from the first Constitutional amenrlment there are some sub-constitutional pieces of

legislation which contain whistleblowers protection provisions such as National Iabor

Relations Act, 1935, False claims Act 1986, Occupational Safety and Health Act, 1970'

Federal Coal Mines Health and Safety Act 1969, Surface Traasportation Assistance Act,

1982, Whistleblowers Protection Act" 2007 , and SoX 2002. lD pursuance of these laws,

the U S government has established different departments for the effective implementation

of such laws.

Apart fiom piecemeal legislation in Pakistan on this subject, there is no remarkable

legislative work which provide for the procedure and the ancillary matters of

whistleblowing. In this backdrop, fourth chapter will deal with the available spoladic

Pakistani legislation on the issue in hand. The comrption and like practices can be

controlled through whistleblowing legislation, but the concept of whistleblowing is not

well known in Pakistani legislative history. However, whistleblowers can be protected

under Article l9 of the Constitution of the Islamic Republic of Pakistao, 1973' This Article

conferred freedom of expression upon the Pakistani citizens. Besides the constitution the

Freedom Information Ordinance,20o2 is another sub-constitutional legislafion which

bounds to the departments of the Federal Government to provide information to the people
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of Pakistan. The whistleblowing concept is somewhat alien but the concept of informer is

available in ow laws.

lnformer is a person who provides information about some illegal act of a person to the

regulators. The irformer is also awarded keeping in view the utility of information and the

money recovered made from the com.rpt people. There is a difference between the

whistleblower and the informer. The fomrer is usually an employee of the organization

who provides information relating to the inside comrption of the organization to the

internal authorities or to the outside regulators. The later is an ofEcer in any state

deparhent or staff member of any state deparbnent who provides information about the

comrption of the masses to the high ups and is also awarded for this. There are some laws

which contain provisions to reward the informers ntch as Competition Ordinance, 2009

@eward Payment to Infonnan* Scheme), Reward to the informers rmder the National

Accountability Bureau Ordinance 1999, (NAB Ordinance) and some orders from the tax

regime.

Laws are made to regulate the human behavior which is chaneing day by day. It is need of

time to promulgate the whistleblowing laws in the country because whistleblowing is a

preventive measure adopted to control the crime before its commission. Most of the

multinational and some other companies in Pakistan desirous of being enlisted on the US

stock exchanges have whistleblowing mechanism, therefore, either the Pakistani laws

should be amended to include the whistleblowing provision therein or new whistleblowing

regrme should be promulgated so tbat comrpt practices may be curbed.



Chapter # I
Whistleblowing - Meanirrg and Concept

1.1 What is Whistleblowing?

"lilhistleblowing" is an act of reporting a wrongdoing or malpractice within an

organization either to inside authorities or to the external regulators e.g', the

investigation and law enforcement agencies. Whistleblowing, generally, means

disclosure about comrption or malpractices by an ernployee, whether working in a

private organizalion or in a govemment corporation, to those who either have interest in

it or who can control this comrption or malpractices. This comrption may be wrong

done by his fellow employee(s) or other officials regarding business of the organization

or corporation. "Whistleblowing is the deliberate, non-obligatory act of disclosure by an

individual with privileged access to data or information ofan organization, about a non-

tivial illegality or other wrongdoing under the contol of that organization to an entity

which has the power to rectify the wrongdoing".l

1.1.1 Meaning

Literally Whistleblowing means disclosure of information, made in good faith and in the

public interest, showing objectionalle conduct which is otherwise not known to the

management or to the regulators,2 and whistleblower means someone who tells people in

authority or the public about dishonest or illegal practice in business, or in govemment

departuent etc'3 whistleblowing can be said an act by rflhich a whistleblower points out

any irregularity, misconduct or comrption, which may cause harm to the general public

or to the organization he is working in. The whistleblower makes this inforrnation

I Crowther, David and Capald! Nicholas, The Ashgate Research Companiol to CorPorate Social
Responsibitity, (BurlingtoE- Ashgatc p16fthlng Coryann 2OOE), I 8 I .

2 htp://www.dayarayan info,/english€lossa:)pZ20.p@ (online acccssed on I l{5-2010)
3 Loy'gm,n Dictiogry of Conteryorary F-:rglis[ (New Delhi: Addison Weslcy l,ongman Inc, 3' E4

1998) 1633.



available firstly to inside high-ups or olficials and secondly to the outside regulator(s), so

that the wrong may be corrected.

The concept of whistleblowing has gained the attention of legislature, medi4 govemment

and the general public for two reasons, firstly, whistleblowing is an action done more

ofteq because mostly the employees do not want to place their jobs at risk, therefore they

re,main reluctant from making disclosure to the regulators. Secondly, whistleblowers have

become attractive as a source of information.a For these reasots, Bollywood made

different movies on this subject such as "Serpico", "Silkwood", 'Erin Brockovich", and

most recently 'Insider". The Time Magazins has also made whistleblowing a part of

Westem standard vocabulary through its December 2002 edition. This issue of the

magazne discussed about the three women as wome,rt of the year 2002, who have blowr:

the whistle. These are "Cynthia Cooper of WorldCom", "Coleen Rowley of the FBf ', and

"sherron Watki$ of Enron".s

1.1.2 Definition

Precise formulation of a comprehensive definition of whistleblowing should also be an

integral part of every whistleblowing policy. It could vary from industry to industry and

depending upon the nature ofbusiness, an entity is undertaking. However, for the purpose

of general understanding of the term following definitions by different sssdemislans

might prove helpful.

Roberta Ann Johnson says,

There is aa agreed upon definition of whistleblowing that has four component

puts: "(1) an individual acts with the intention of making information public;

(2) the information is convqed to the parties outside the organization who

t Wim Vandckerhove, Whistlebtowing ad Organizationat Social Responsiblrry, (Haryshirc: Ashgate
hrblishing Limited, 2000, 18.

' Ibid 12.



make it public and a part of the public record; (3) the information has to do

with the possible or actattl nontrivial wrongdoing in an organization; and (4)

the person exposing the agency is not a journalist or ordinary citizen, but a

member or former member of the organization " .6

Hunt says,

"Whistleblowing is the public disclosure, by a person working within an

organization, of acts, omissions, practices or policies perceived as morally

wrong by that pe6on and its dbclosure is regarded as wrongful by that

organization's authorities ".T

Miceli and Near define whistleblowing as,

"The disclosure by organization members (former or cuftent) of illegal,

immoral, or illegitimate practices, under the control of their employers, to the

person or organizations that moy be able to efect action'a

Whistleblowing has also been defined by Keenan and Mclain as,

"The voluntary release, by a present or former organizational member, oJ

illegal, unethical or illegitimate activities under the control of organizational

leaders, to parties who are able to take corrective action.'9

Ralph Nader thinks whistleblowing as,

t Roberta Ann Johns o4 Whbtleblowing: When it works and why (Colorado: Lynne Rienner Publishers, Inc,
2003),3 &4.

' G. Hrmg Whisttebtowitg ia Encyclopedia of applied erlr'cs, (Califomia: Academics Press, l99E), 525.
t Mar.ia P. Miceli & Janet P. Near, Blowing the whistle: the Organizational & Legal Inplications for

bmpanies and Employees, (Ncw York: I-exington Books, 1992), l5-
' R frs, Robert J Whistkblowing: Truth, justice and the American way. Joumal of applied Management

atrd Entcpreneuship, htq://findarticles.com/p/articleVmi_qa5383lis-2004l0lar-n213428571, (Od.
2004), (accesscd on 11{5-2009).



"An act of a man or a woman who believing in the public interest overrides the

interests of the organization he or she serves, and publicly blow the whistle if
the organization is involved in corrupt, illegal, fraudulent or harmful

activity".to

The definitions cited above reveal that whistleblowing means the disclosure of

information, about some inegularity within the organization, which the public and the

regulators don't have easily, because the information is disclosed by a person who has

fust hand information about the occurrence of some irregularity within the organiz2lie1.

It cannot be made obligatory otr any persoD to disclose some information relating to some

iregularity but whisfleblower makes disclosure because he thinks that it is his moral

obligation to point it out to some regulator so that it may be corrected. The basic purpose

of whistleblowing laws is not to oblige whistleblowers to make disclosure, rather to

encourage them to speak, and protect them from retaliation.

The above said definitions provide us with some basic elernents of whistleblowing which

are as follows:

(1) Disclosure of information without any coercion by an employee whether

current or former;

(2) The information is non public (insider) which is non known to the public

generally;

(3) Release of information due to moral conviction;

(4) extemal disclosure to the regulators;

(5) disclosure relates to some inside comrption or illegal act; and

(6) Comrption is against the public interest'rr

II

Ratph Nader and two others, lllhistleblowing: rte reporT of rte Coafereace on Professional

r*ponsibility, (New York: Batam. 1972), See ako, Daid, lewis, Whistleblowing at worlq Q'{ew
Jersey The Athlone Press, 2001), 1r Edition, p.l.
Rufis, Robert (Oct, 2004) Whistleblowiag: Trutb, justice aud the American way. Joumal of applied
Management and Entepreneurship, J. www.findarticles.com (accessed on I l-05-2009).



We can say that whistleblowing is disclosure of inside comrption and malpractices by an

employee, about the business ofcorporation'

1.2 Types of whistleblowing.

Another issue that arises while defining whistleblowing is whether it includes informing

/reporting within the same organization in which the whistleblower serves. It is agreed by

some academicians that informing/reporting outside the organizxliel also comes under

the definition of whistleblowing which may be termed as 'extemal whistleblowing'.l2

However, D. R. Kiran says that there are three tlpes of whisfleblowing. "According to

him, whistleblowing caa either be intemal, like an employee or a former employee or a

person attached closely to the organization, or internal (cross) involving employees

ioforming outside agencies directly about the immoral acts that are taking place in their

organiTation, or external, like outsiders generally joumalists, politicians and consumer

groups, by publishing articles or informing to the regulatory agencies".l3 whistleblowing

is of two types, intemal and external whistleblowing. These both have a few differences

and more similarities. Now we will discuss these both types of whistleblowing'

1.2,1 Internal whisfleblowing

when an employee of the organization reports maladrninisfiation or financial irregularity'

within the organizxfieq either to his fellow employee or his immediate superior or other

authorities of the organi zation, it will be an internal whistleblowing' Internal

whistleblowing can be made througb proper channels like informing the immediate boss,

the information l6xshing the top person by such hierarchy. D. R. Kiran suggests that

more common is to below the whistle directly to the chief Executive, by passing the

immediate bosses.la

,, Marcia p and others, Blowing the whistle: Organizational and other legal implicotions for the

corzoanies. (New York: Lexington Book, 1992)' 25.
,, p. [ rcr.", professioaal tlnics ana Human Yalues, (New Delhi: Tata McGraw-Hill Publishing

Coryany, 2007), 137.

" Ibid.



1.2.1.1 TEE FOLLWONG ARE THE OBJECTIWS Of,'an internal whistleblowing:-

To encourage the ernployees to speak to the inside regulators of Oe organization

about some inside irregularity or comrption and illegality so that it may be

contolled immediately;

To lessen the expected loss to the organization which may occur i:r case the

comrption is not brought into the notice of ir:side regulators; and

To give an impression to the employees that their organization is serious to made

an end of comrption from the organization.ls

1.2.1.2 THE BARRIERS TO an internal whistleblowing system are as under:

Disbelief on the internal corruption control mechanism;

Misguided union solidarity;

A setrse that the management is not serious to curtail the comrption; aud

Fear ofreprisal from the person against whom the whistle has been blowa.l6

1,2.2 Externd Whisfleblowing

Extemal whistleblowing merns report of misconduct to the outside regulators who is

legally authorized to conbol the comrption. In external whistleblowing the whistleblower

may below the whistle to the law enforcernent agencies or outside regulators, ke.eping in

view the nature and severity of the information. The External recipients of the

information may be the govemment agencies, external anti+omrption hotlines, extemal

counseling services, tade unions aad members of partament and the journalists. l7 In

short the reporting of intemal comtption to the outside regulators of authorities is called

extemal whistleblowing.

15 Carl R Oliver and Fraaces !.Daly, Encourage Whistleblowing (And more),This article uptlates a 2003

report by Lilaathi Ravishankar, www.scu.edu./elhics/publicationVsubmitted/whistleblowing.hmt

accessed on 0609-2009.

't lbid
17 A. J. Brown, lfhistleblowfug in the Australian Public Sector, (Australia: Australian National University

Press, 2008), 86.



1.3 Whistteblowing and Corporate Governance:

Corporate govemance means set of policies through which a corporation / company is

governed, administered or controlled.lt whistlebtowing is an effective tool for goveming

a corporation in a magnificent way because the whistleblower may provide first hand

information to the managernent of a company about irregularities, which are being

committed in such a company. objectives of a corporation can be best achieved, when

management of a company is properly irformed about its odds and perils.le Observers

believe that the maoagement of the companigs should reconsider thei corporate

govemance system and restructure their organization and business management to

inchtde, inter alia,

1. The thorough protection of whistleblowers who are the source of

information;

The elimination of ambiguous decision-making, and

The investigation of cases in which the people engage in illegal and

unethical acts.2o

Whistleblowing, if made an integral part of corporate govemance, it can be helpful to

stop unethical practices from the corporations. As Edward Chow said,

"I would stess that good corporate govemance is not just about

tansparency, it is also very much about personal honesty and integrity.

No system can ever be 100 % fool proof against those who are

determined to abuse it. Therefore, good individuals and corporate

18 htp://enwkipedia.orgly/iki/Corporate;overnaacc (onliue accessed on I l-05-2010)

't Elaine Stemberg, Jusl Business: Business Ethics in Action, (New York: Oxford University Press, 2*
Edition 2002),213.r Juliao Roche,-Co rpordte Govertance rz lsia, (New York Routledge Taylor & Fraacis Group, lc Edition
200s),283.

2.

J.
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ethics and a clear sense of corporate responsibitity are firndarnental to

good governance".2l

Whistleblowing whether a legal or moral obligation?

As we have discussed earlier that the whistleblowiag is a voluntary, non-obligatory act.

No one can be made bound, legally, to r€port a wrongdoing, which he observes while

working. It is the adherence, of a whistleblower to his own principlas and values which

eDcourage him fe 5psak. whisfleblowing is a moral obligation to the extent that an

individual is morally bound to prevent actions that would deteriorate the business and the

objectives of the organization he is working in. generally the directors and the other

executives have access to the bformation and they also have greater responsibility for

what their companiss do than other laborers. They are, therefore, under a greater

obligation to below the whistle when they observe some irregularity.22

In short we can say that the whisfleblowing is a test of loyalty and values of the

whistleblower. These values are not written in any booh any statute, or any regulation,

rather they exist h the mind of a whistleblower, which he reveals by blowing the whistle

on a wrongdoing. Following are the examples of values of a whistleblower and their

test.23

1.4.1 Test of Loyalty, justice and inversion

whistleblowing is a test to check that whether a persoD is loyal with his colleagues or

with his organizsfiel in which he ii working for gain. The employer or colleagues of the

'' Ibi4 284.

" ir'i". s,"-l*g, Just Business: Business Ethia in Action, (New York: oxford Udversity Press, 2d

Ediaot202),212 &213.
a K. R Savryer, Uh e Test Catled Whistteblowing,PapcrDelivered to the National ConfereEce of

Whistleblowers Australia "Iilhistleblowing; Making It WoIk" S?tembsr I I 2005, Adelaide, online

accessed on 2544-2009, from
htp://wwv.aph.gov.ary'senat€r'committ€deet-cttdcoryleted-inquirieVl999-
Zpublic_uni/submissioDs/sublisthtm-



whistleblower may be of the view that the whistleblower is disloyal with thern or their

organization, but, on the other hand he has to show his allegiance with his organization. It

is justice for a whistleblower to blow the whistle. Ln this type ofjustice, the decision is

pronounced by the conscience of a whistleblower and whistleblower has to obey the

verdict without any hesitation. It is also a test of inversion, where the insider becomes

outsider, where the friends become foe.za

Whistleblowing is where people have failed, or about to fail to comply with a legal

obligation to which they are subject.25 The other important thing is that the

whistleblowing laws are promulgated not to make the whistleblowers bound to blow the

whistle. The pupose of whistleblowing law is twofold. Fkstly it proYides a

comprehensive procedure to investigate a wrong doing, reported by the whistleblower

and secondly to protect the whistleblower from reprisal. The whistleblowing laws are

very helpful to eradicate comrption from the public and private organizations' Here are

some cases which reveal that the world had to pay for non-complying with the principles

of whistleblowing.

1.5 Corruption and whistleblowin g

Comrption is considered as an act to deprive some person of a thing to which he deserves

and to provide it to someone else who does not desewe it, or undue favour to some

person either with remuneration (bribe) or without remuneration. The comrption, as we

lcrow, has contaminated not only to the government deparbnents but also to the public

companigs in which the huge investment of general pubtc is involved. ln these

organizations whenever an employee decides to report irregularities in his work place, be

that to the pertinent authority (superior) or to the extemal parties or medi4 he has to face

z Ibid.
6 D"'.id l*wis, ta'histleblowing qt Wort, (New Jersey: Transaction Publishers,200l),79 Fint published in

200 I by THE ATHLON PRESS, 1 Park Drive, l.ondon"
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1.6

tangible risks.26 Whistleblowing is considered as an effective tool to eradicate comrption

from the companies and other organizations' The following table shows the fate of

corporations, where no concept, like whistleblowing, was in existence'

Scandal Country Dete lssue Impact Findings

Union

Carbide India

Limited

India 1984 Gas L,eak

Safety

3800 killed 40

total

disability,

2,680 partial

disability.

Workers together

with local

joumalist, had

raised concems,

but these had

been ipored by

the local

authority

Claphem

Rail Crash

United

Kingdom

1988 oil
platform

safety

35 kille4 500

irjured

The investigation

showed that the

workers lnew

about the risky

wiring but they.

kept quit.

Piper Alpha United

Kingdom

1988 oil
Platform

167 Killed The Cullen

Report found that

workers were

I Andres Got,-te4 GoverDance for the 21r Cennny: the fight against conuption in ktin America' (New

Bnswib Transaction Publishers, 2004), 167.
,, Kirstine Drew, Whistleblowing atd drruption, an Intenotional otd Comparative Review, rcsearch

paper publishei ia 2003, by Public ServiceJ Intematio,al Research Unit (PSIRLD, School of Coryutin- 
_g

and Ir,t'amgement Scienies, University of Greenwhicb, Park Row, London, U. K online accessed on 25-

03-2009, iom http://www.u4.no/document/literatrue./drew2002whistleblowing-and-comrptiocpdf
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Safety worried about

their future

employment and

had not wished to

raise safety

concenN.

The Enron

scandal

USA 2001 Fraud l,oss of jobs

of the

employees,

equity of the

shareholders,

and pension

and savings of

employees.

Sherron Watkins

disclosed her

concems in a 7-

page letter to the

CEO, Kenny

Iay. However,

she did not blow

the external

whistleblowing

because till that

time there was no

comprehensive

legislation for the

protection of

whistleblowers

working in the

public

companies.

WorldCom USA 2001 Fraud Loss to the

shareholders

Cynthia Cooper

worked as the

vice president of

internal audit at
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WorldCom. She

blowed the

whistle but it was

given no

importance.

Now for befter understanding of the issues involved in these cases, we would discuss here

the cases mentioned in the above table briefly.

1.6.1 Union Carbide India Limited (UCIL)

Union Carbide Indian Limited (JCIL) was an American Company. It was established in

1934 and it employed 9000 employees at 14 plants in five divisions' The UCIL was one

of the big producers of batteries, carbon products, welding equipments, plastics,

industial chemicals, pesticides and marine products. UCL, in 1970, established a

pesticide plant in Bhopal, India In December 1984 this plant gained worldwide attention

as a result of its ragic catastrophe. The Bhopal disaster took place due the excessive

emission ef hazardous gases which caused the death of thousands of the surrounding

inhabitaDts of the plant. The workers, media and the general public informed to the state

administration of the Madhya Pradesh and Government of India about the emission of

dangerous gases from the plant but they took no notice of it.28

1.6.2 Clapham Rail Crash

Clapham Rail Crash took place due to the incorrect loose wiring work, during the stage of

Waterloo Area Resipatling Scheme (WARS). The workers left the redundant wires

connected at one end and bare at the other. On Decembq 12, 1988 when a train left Aom

Basingstoke to Waterloo, the driver saw that a sipal changed from green to red,

28 htE://en-wikipedia.org/wiki/Union-Carbide-India-Lirnited (online accessed ot27-03-2010)-
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abruptly. He stopped the hain and reported to the signalman at Clapham Junction. The

driver was advised to proceed further. Being satisfied from the re.ply when the driver

proceeded firther, a late running train hit his train from behind at a speed of40 mph,

which was runnhg under false proceeded signals. This tragic incident also claimed the

lives of so many people.2e

1.6.3 Piper Alpha

The Piper Alpha oil platform had to face catastrophic explosions on July 6, 1988. At the

time ofexplosion about 226 persons were working on the platform and 165 of whom died

as a result of explosions. The plafform was totally destroyed. The investigation revealed

that the release of light hydrocarbon was the main cause of the incident which occurred

when a pump was restarted after it routine maintenance.3o Workers knew about the safety

risks but did not report the sq'''e only due to the fear ofjob losses.3l

1.6.4 Enron: Accounting Scandal

Enron (American based Company) started its business in 1986 as a result of merger of

two natural gas compenigs. Its eim was to create a first nationwide natural gas

conglomerate. Initiatly the US government regulated the construction of power plants and

the rates to be charged for power. The large conglomerates made huge invesfuents in gas

and power industry when the Federal Government deregulated them in 198ds and 1990s,

respectively.32

The management and the Executives of the compatry committed different types of Fraud

due to which it had to collapse. The first one is that it created different (Special Purpose

a htp'//en.wikipcdia.orglwib/Clapbam-Jrmction-rail-crasb, ooline accessed on 27 43'2010.
$ htp,//*w*,.aiche.orgluploadeclFilcJCtPS/Resourccs/KaowledgeBase/Piper-Alpha.Pdt accessed on 06-

03-2009.I htp://www.expolink.co.ul/whistleblowing-hotlindwhistleblowing.bh, oDlile accessed on 0603-2009.

" Diane Lindstroro, Enron Scandal
htp://encarta.msD-com/encyclopedia-7O1610398-2/Enon,Sca:rdal.htul (o"line accessed on 25{G2010
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Entities (SPEs). As per law the affairs of the SPEs are dealt with separately from those of

the main company, but it did Dot happen in case of the Enron. SecondlS the Executives

of the company were receiving handsome salaries from the company. They also did

intemal transactions with the company which were not disclosed to the general public, for

the reason that the Company's external auditors, Arthur Anderseo, were also working in

co-ordination with the management aud executives of the company. They coined a term

of creative accounting, which priced high the value of its shares than the actual price. The

price of its shares reduce4 remarkably, from US $ 200 to US $ l, each share.

Sherron WatkiDs was the one who observed all these irregularities33. She wrote a

memorandum articulating her concems on the accounting policy of the company. She

gave this document to Mr. Kenneth Lay who was then-CEO of the Enron, who later was

made as defendant in various fraud and insider trading cases relating to the collapse of

Enron. Mr. Lay assured to Sherron Watkins that he would take action on the issues which

she pointed out in her memorandum. Being satisfied from the CEO she did not exPose

ttrese cases to anyone else. This document was not made public until the congressional

investigators released it six weeks after Enron filed for bankruptcy.3a.

The investigation revealed that the management of the company was fully aware of this

whole sale comrption inside the Emon but they neither revealed it to the supervisors nor

to the regulators, like Securities and Exchange Commission (SEC). It was believed that if
these things were made known to the regulators, timely, the hard eamed money of the

people migfit have been saved. It was due to the collapse of the Enron that in 2002 US

Congress promulgated Public Company Accounting Reform and lnvestor Protection Act.

This Act established a Public Company Accotmting Oversight Board which was in the

direct supervision of SEC. The board was empowered to form the accounting standards

5t Time rrlgazite's People of the Year in 2002, a rcporter onc€ observed that Watkins "has been hailed as a

whisdeblowu so often it's starting to soutrd lite part ofher naoc.
x Jonathau Macey, Getting the *ord ort about Fruud: a theoretical analysis of Whistleblowing and lnsider

Trading, httpl lwww.michiga.ulawreview.org/assetJpcWl05/8/macey.pdf (accessed on 20- l l -2009).
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and also check that whether the companies and Certified Public Accounting Firms

(CPAs) are complying with these accounting standards or not. It was due to this

enactment that the Chief Executive OfEcers CEOs and Chief Financial Officers (CFOs)

of publicly traded companies were required to verify the accuracy of the financial

statements of their companies, and if they ve.i& 
"ny 

incorrect statement, they may have

to go to the prison.3s

In addition to this the American Congress also decided to formulate a law for the

adequate disclosure of inforrnation of the inside information to the general public, about

any irregularity in the publically held companies. Keeping in view the world known

scandals Sarbanes Oxley Act, 2002 was promulgated. The promulgation of this Act is

aimsd xf providing a system to report the supervisors and the outside regulators any

irregularity or maladministration t.king place inside the public companies. The Securities

& Exchange Commission of the USA also made stiffer rules for the publicly haded

companies.

1.6.5 WorldCom Scandal

The WorldCom Ilc was a long distance telephone service provider company of the USA.

The WorldCom acquired some other telecommunication comparigs during the 1990s,

that boosted its business and revenues from $154 million in 1990 to $39.2 billion in 2001,

and it was placed at number 42nd 2mong Fortune 500 companies. This company had done

different types of accounting irregularities, which resulted in its decline. WorldCom

increased iG net income and assets by transferring its current expenses to its capital

account.36

Ms. Cylthia Cooper, being vice president of the intemal audit of WorldCom, noticed

different accounting iregularities. She blew the whistle in 2002, on the largest corporate

" Ibid
5 Bob Lyke a:rd Mark Jickling, WorldCom, the accounting scandal, CRS report for Congress, updaied

August, 29, 2002-
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fraud in the WorldCom. Cooper discovered different suspected accounting practices ir
company and she re,ported the same, in lune 2002, to the audit committee of the Board of

the WorldCom.3T Cooper blew the whistle to save the interest of investor.

Later on tbrough investigation it was discovered that the WorldCom was also involved in

the accounting scandals. The WorldCom in its JuDe 25u statement admitted that the

company had classified over $3.8 billion in payments for line costs as capital

expenditures rather than current expenses. The intemal auditors revealed this fact to the

management of the company but they take no action against it.

The accounting mechanism of the WorldCom was questioned before its Iune 25

admission and in March 2002, the SEC asked for data from the company about a range of

filancial reporting topics includhg, "disputed bills and sales commissisns, a 2000 charge

against eamjngs related to wholesale customers, accounting policies for mergers, loans to

the CEO, integration of WorldCom's computer systems with those of MCI, and

WorldCom's tacking of Wall Street analysts' earnings expectations".3t

The Arthur Anderson, accounting firm, was its auditor. The company changed its

auditors from the Arthur Anderson to KPMG, one year earlier from its bankruptcy. On

21s July the company applied for the barikruptcy protection and on August 8h the

company declared that, in recent years, it has maaipulated in its reserve accounts,

affecting an additional $3.8 billion. On June 26th, The U.S. Securities and Exchange

Commission (SEC) charged the company with targe accouating fraud and forthwith

obtained stay order from the court and barred the company from destroying its financial

records. The SEC also barred making pa).ments to the company's past and current

executives, and demanded for an independent monitor of the company's affairs. Keeping

in view the comrption and the large investnents of the people, hearings was held on 8s

July by a ssmmi6ss on Financial services of the House of Representative, and on July

I p,z***."o*raten rc.codcooPer.PhP
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306 the Senate Committee on Commerce, Science, and Transportation. Investigations

proved that many ofEcials of the company were i[volved in this accounting scandal of
the WorldCom.

1.7 Gist of Discourse

We can sum up the above discussion by saying that the whistleblowing is the disclosure

of some information about the malpractice inside the corporation by an ernployee,

whether current or former, of the company to his superior or to the regulators so that it

may be corrected. The whistleblowing laws are aimed at protecting the employees of the

comprnies from retaliation of the wrongdoers or his fellow ernployees. The world has to

pay a heavy cost for not entertairdng the wrongs pointed by the employees of the

corporations, as discussed above.

As our discussion is with special reference to the U.S.A whistleblowing laws, the study

of the Enron and worldCom reveal that in these cases the management of the companies

was either silent or its voice was given no weight. It was after these major scandals that

the legislature decided to implement laws for the whistleblowers in the listed companies

i.e. Sarbanes Oxley Act, 2002. This law contains some provisions relating to the

whistleblowing in corporations, which provide a mechanism to handle the information

relating to the comrpt practices of the public companies and the protection of the

whistleblower fr om retaliation.

Apart from the United States of Americq there are other countries, such as Austalia"

France and United Kingdom which had also promulgated laws on whistleblowing and for

the protection of the whistleblowers. The Intemational Chamber of Commerce (ICC) also

suggested member states to implement whistleblowing mechanism in public companis5,

and had also issued guidelines on whistleblowing for the member states to make the

whistleblowing laws. In this respect the ICC has alse formed ICC Rules of conduct on

combating Extortion and Bribery, 2005.
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Chapter No. 2

Eow Does Whistleblowinq Work?

The white collar crimes, as we lnow, have temendously been increased now days.

People invest their savings ia the public companis5 with a hope that the directors, officers

and other ernployees of the company will protect their interest in the company and will
make their investuient in the company profitable for thern. The investors also believe that

the management and employees of the public companies will also work honestly and with

due diligence for the investors keeping in view the applicable laws and regulations

otherwise the interests of the investors would adversely be affected. The whistleblowing

laws came into existence to control unethical behavior in an organizsfion. The basic

object of whistleblowing laws is twofold i.e., to provide a procedure to re.port an

irregularity in an organiz2lion, and secondly, to protect from reprisal to those who

identiff inegularities, within the organiz21i61. The protection of the whistleblowers may

guarantee that the interests of the shareholders would be defiantly protected. To make the

whistleblowing laws fruitful a whistleblowing procedure is requied. The details

regarding requirements of whistleblowing procedure are given below.

WEAT SEOT,ILD A WEISTLEBLOWING PROCEDI,'RE CONTAIN?

The whistleblower may make disclosure to the diflerent authorities in a company such as

his immediate supervisor, seniors or higher level management, intemal committees,

outside law enforcement agencies, regulators and the media. Disclosure can be

categorized in to htemal disclosure to the management of the compatry, and extemal

disclosure to the regulators or any other etrforcement agency. Now I would discuss in

detail that what ought to be whistleblowing procedure regarding these b?es ofdisclosure.

2.I Whistleblowing Procedure Regarding Internal Disclosure:
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lnternal discloswes can be said to be the most appropriate channel to report the unethical

and comrpt practices. The legislature should make such law which may encourage the

whistleblower to make disclosure about the malpractices, so that it may be corrected. A

well run organiz21i61 should have an interest to know its intemal malpractices with a

view to correct them. The People would report malpractices, occurring, rvithin their

organizalisa, when they would have trusted reporting channels that guarantee absolute

confide,ntiality to the whistleblowers. The recent laws in different countries also require

from the organizations to have procedure and potcies to handle the information received

from the whistleblowers.3e To form a comprehensive whistleblo\ving procedure one

shonld. inter alia, include the following things;

2.1.1 Creation of a policy:

The first step in the enforcement of whistleblowing law is creation of a whistleblowing

policy. A sound whistleblowing policy should clearly define the procedure of reporting

the malpractices in the organizatioo, and a guarantee that the company will adopt

appropriate measures to make the wrong colrect and the whistleblower will not be

retaliated at any cost.ao A whistleblowiag policy should encourage the employees to

report the matter to the concerned authorities when they have any apprehension about

wrongdoing. For this purpose the orgeniz4lea should establish a procedure. The policy

may be made a part of the code of conduct of the company.ar The policy will reveal that

how far an organizsliorl is serious to implement the whistleblowing laws, to protect the

interests of the issuers and the shareholders as well. The whistleblowing policy should

cover the following matters;

2.1.1,1 Individuals concerned with a whistleblowing policy:

' Marie Chenc, U4 Experl Answer, Good Practice in Whistleblowing Legislatiotr (WPL), (Ja helpdesk,.

Transparency Ilternational, July 2009), 5.

'Joho R- eoaiighg Ethics and-the Cotduct of Bushess, (New Delhi: Pearson Education lnc, 2d E4
2007'), t19 & 120.

't Whistlebtowing and Codes of Conduct, htp://www.frxh-fields.con/publicationJpdfs 12006115Cf3.fif
(online accessed on I l{4-2010)
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The organiz2fisa should make it clear, in its policy, that what are the people, who fall in

the domain of the whistleblowing policy? The policy should provide cover to all the

employees of the organization, whether temporary or permanent, on job or retired, who

may disclose any wrong doing. A well reasoned whistleblowing policy should also cover

the tainees, agency staff and contractors.4z

2.1.1.2 Matters to be covered under the whisfleblowing policy:

The policy should be formed to deal with the following matters:

Fiscal mismanag"6sal s1 financial fraud;

Non compliance of the legal requirement;

Unhealthy 6ad "nsafe working condition;

Harm to the environment;

Unrestricted utilization of the organization's fimd'

Criminal act;

Unethical practices or Immoral conduct; and

Attempts to conceal the above mentioned illegalities.a3

2.1.1.3 Mode of reporting e wrong doing:

The organization should adequately state in is policy the mode ofreporting any potential

wrong doing. It may be raised verbally or in writing. It should be made easy and

accessible for the whistleblowers to contact with their superior to report him 6y
wrongdoing, subject to the condition that the information is not relathg to the superior to

who he is reporting wrongdoing. The individuals, who are interested to raise any concem

t2 htp://www.suffol$robation-gov.ul/OneStopCMS/Core/CrawlcrRxourceServer.aspx?
t'David Lc*is, Whistleblowing at lltorlq (New Jersey: The Atblone Press, 2001), 60.
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regarding any wrongdoitrg, should also inform to the concemed person or reporting

channel about the background & history of the apprehension, and the reason for their

concern about the situatiotr.

2.1.1.4 Safeguards, which a policy should contair i

Protection from harassment or victimization;

It may be very difficult for the whistleblower to make disclosure of the information,

relating to the corrupt practices to the management, due to the fear of retaliation from

those responsible for the com.rpt practices. The policy should bluntly state that

harassment or victimization will not be tolerated at any cost. Further, the policy should

narrate clearly that strict action will be taken against those, who would be indulged in

harassing or victimizing the whistleblowe$.#

Confdentiality;

The policy should promote confidentiality. The authorities who receive inforrnation

should be bound to observe confidentiality regarding the information and the

whistleblowers. Many times the people remain quite for ttre reason that if they are

identified, they will be retaliated. The policy should also protect the identity of the

persoq who discloses any malfunctioning in the organization.as

Anonymous A llegatio ns ;

The primary purpose of whistleblowing is to point out some irregularity or

mismalags6enl within an organization. Anonymous disclosure can be justified on the

{ David Crowther & Nicholas Capaldi, Zie Ashgate Research Companion lo Corpolate sociol

- Responsibility, $laqshire: Ashgate Publi5hing Limited, 2008), 181 & 182.

" K. Sasidharaa & Alex K Mathew, Finaacial Services & Systcm, (New Dethi: Tata McGraw-Ilills
Publishing Coryany Limitd 2008), 617.
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gound that it may both Fotect the whistleblower from an irrelevant attack on the

whistleblower.fi One thing should be clear that a report, whether anonyrnous or from

some known person, should be investigated properly. The policy may state that as an

altemative, the whistleblower may opt not to reveal his identity. This would be another

way to encouage the reporting of wrong doings and malfirnctioni''g ia an organization,

althoug! not legally very sound.aT

In addition to this the whistleblowing policy should also provide procedure to deal with

malicious allegations. The wrongdoers should be dealt with an iron hand. At the sarne

time the innocent employees should be protected from the useless blames. It is possible

when the employer will make it cleax that he will protect not only to himself but also to

his staff from the false and malicious expression of concern by taking strict disciplinary

action, where appropriate.aE

2.1.2 Attribution of roles & responsibilities to dilferent reportinq channels:

Managers;

Ihe policy should also contain that any manager or supervisor who receives the

information about the comtpt practices, under the procedure, must re,port the same to the

Head of the body set up for.the investigation of such disclosure immediately, who will,

where appropriate, make it possible that the higher authorities like chief Executive or

other authorities have been informed;

Policy should speak out that the management ofthe said orgarriafisl shall also ensure:

6 Alaa Malachowsk\ Business Ethics: Efiical Penpectives on Business and Managemant, (New York:
Library of Congress CataloEng in Publication Data, 2001), 315.

t7 htp://www.pcopleimid.org/pooVfiles/publications/whistleblowing-policy-guide-a:rd+emplate.pclf
(online accessed on 15-09-2009){ D"vid l,et*.is, llhistleblowing at 7or,( (New Jersey: The Atblone Press, 2001), 60.
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l. the cooperation of the staff of the organizlgisa with the investigating body and the

Police, during any investigation;

2. to take immediate action to remove any weakness discovered in the internal

control procedures;

3. to deal with an iron hand with those who are found guilty of aay malfiuctioning.

4. prompt action on the issue reported;

5. maintenance and preservation 6f full d6crrmsatation of all evidence received; and

6. Assistance in any discipliaary proceedings.ae

2.1.3 Active participation of the top mauagemetrt:

The entire management of the company, from CEO to company Secretary, should make it

clear that they are determined to encourage whistleblowing, and this message must be

communicated by supervisors of all the deparhents in the organization at all levels.

Moreover, they must be fully trained to promptly entertain the complaints of the

employees by cieating an open door policy.so

2.1,4 Publicize the organization's commitmetrt to promote whistleblowing:

The organization's commitment to curb the wrongdoi.ng is very important to implement

the whistleblowing procedure. The greater justice in the organization or in

whistleblowing reporting channels encourage observers of wrongdoing to report it to

someone powerfirl n ithin the organization, but if the observers believe that the

organization or its reporting channels are unjuS, they report wrongdoing externally.sl

The organizxdsn should have a culture of honesty and openness and it should inform its

employees about the policy regularly. Moreover tle organizafiel's management should

ae hq,://ww*.borrmemouth-gov.uVlibrary/Comittlc-Meetiogs/SB/R€. ortvl2-July-2006/
Whisde%20Blowingo/o20Procedure.pdf (online acccsscd on l7 4'l -2W9)

titantli Ravisbanker, Encourage intenal whistleblowing in an organization,

.. htF://w$.w.scu.cddethicVpublcations/submittetvwhistleblowi-ug.hhl (accessed on 25-04-2009)
'' Marcia P. Miceli and two othen, Whisdeblowing in Organi.'1i64 (New York Taylor & Francis group,

2008), 85.
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promote their commitment to promote the whistleblowing through newsletters, speeches

and memos. The employees who blow the whistle should be awarded publicly, it would

serve two pulposes one is by awarding the whistleblower and the second by 6aking the

other people know that the company management is serious to up root all tlpes of evils

before they become epidernic.52

2.1,5 Investigate the matter properly:

The management of the company should try to investigate the allegations with due care

and thoroughly, because some time crimes re,main unchecked due the poor quality of

investigation. The investigation involves identiffing the company frauds and tracing any

problems to the ultimate suspect. The management should properly inform the higher

authorities about the allegation leveled by the whistleblowers and theil findings after the

investigation so that the higher authorities may take an appropriate action.53

2.1.6 Evaluation of the organization's irternal whistleblowing system:

Lr order to evaluate any company's intemal whistleblowing system one should enquire

about the opinion of the employees about the whistleblowing culture and its commitrnent

to its values and ethics. For instance, the organization should conduct an annual suwey of

the employees asking different questiors from the employees about the ethics and values

of the company like: 'Do you believe unethical issues are tolerated here" and 'Do you

know how to report an unethical issue". This kind of survey would enable the company's

management to evaluate the useful-ness of its internal whistleblowing system.

2.2 The barriers to a successful internal whistleblowing:

52 Lilaothi Ravisbaaker, Encourage intenal whistleblowiag in an organization, orliae accessed &om

http://www.scu.cdu/ethicdpublications/submitted./whisdeblowing.hml on 2544-2009
5! K. H. Spencer Pickett & Jemifer Pickeq Fin2ncial Crime Investigation and Contol, (New York Jobn

Wiley & Sons Inc. 2002), 82.
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The barriers to a successful intemal whistleblowing system have been discussed below;

2.2.1 The lack of Trust on internal system:

The lack of interest on the intemal system of whistleblowing is one of the main reasons

which curbs to the whistleblower from making a disclosure. This lack of interest on the

internal syste,rr takes birth from the non serious behavior of the management or the

e,mployer, to curtail the comrption. Moreover, when the employee feels that another

comrption case had been reported to the management, earlier, which rernained uncurbed.

Jlgss things make sure to the ernployee that the intemal system of whistleblowing will

not be helpfirl to investigate or curtail the comrption.

2,2.2 Misguided union solidarity:

As we have discussed earlier that the workers have the first hand infonnation about any

malpractice which may affect the interests of the public. They can act as the alarm system

and make visible the frauds and malpractices which they observe during the course of

their work. Unforfunately the workers who have information do not report to their

superior because they are afraid to put their jobs at risk. The trade unions may play their

positive role by creating a culture of openness in the work place, in making disclosure to

the company's administration and ensuring that the policies of the company are fair and

in the best interest of the employees and the employer. In this way they may also have the

confidence of the employees. They can also help to change the culture by realizing the

members that speaking up the concems is important. Unions can provide moral support to

those who bave blown ttre whistle and played their role as watchdog.s

It has been observed that the people who blow the whistle have a high level of integrity

and are established in their career and domestic lives. In many cases the efforts of the

whisfleblowers have led to enormous suffering. Not ooly whistleblowers have been

s Da'.id l,ewis, Whistteblowing at Worf, (New Jersey: The Athlone Press,2O0l), I16.
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victimized at work but in many cases they have lost their jobs, social standing and

income with consequontial knock on efforts to their personal and family lives. Trade

unions have a responsibility to seek ways to prevent such suffering and to ensure

standards of conduct and the delivery of high quality of services. Negotiating an agreed

policy and procedure on whistleblowing will hetp to protect employees from such

victimization.s5

some time the menrbers of the trade union think that the whistleblower is doing an act

which will be shameful for the issuer, therefore, they neglect the action initiated by the

whistleblower. This policy should be changed and the unions should guide the other

workers about the benefits and procedure of the whistleblowing so that the unlaw'ftI

action of the other employees may be controlled or mended.

2.2.3 Non-serious attitude of the management:

Marshall Clinard, in "Corporate Ethics and Cime: The Role of Middle Management"

says that the response of the organization towards the whistleblowers, who blow the

whistle for the first time, was to retaliate him. Such type of practice created different

problems for the organizations and the employees, as well. In a situation where the

employee has a fear of retaliation, he would either decide 1e 1s6ain silent or would ask

for the resolution of the problem through the mediums available to him outside the

organizxfisq rather than to seek assistance from the inside formal channels. These like

choices may lead to a large number of undesirable 
"oorequ*""..s6

In order to establish an effective mechanism to resolve such Iike problems, it is very

important to have the information of the organization's experiences, understanding, and

attitude of the management about the whistleblowing. The purpose to get such like

"Ibi4p. tt7 & ll8.
5' Jobo P. Keenan llhisttebtowing and the Professiondl, PLD, Exccutive Director, Leadership Programs,

ACCEL Mcdaille College, 2 Hillsboro Drive, Orchard Parlq NY Publication Irformatiou: Kecnan, J. P.

and Krueger, C. A. (1992),3.
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information about the management is that these people are very helpful to set the ethical

environment of the organizatioo.5T

2.2.4 Fear oI retaliation:

There are different tpes of laws in different countries relating to the protection for the

whistleblower. These laws vary from each other depentling on the type of industry,

disclosure and the reporting channels to whom the whistleblowers make disclosures8. One

common thing in these laws is that they have been promulgated for the protection of the

whistleblower, however, sometime these laws fail to protect the whistleblowers because

of the mishmash gap filled approach.se

It is generally observed that the society as a whole get benefits of the whistleblowing

such as shareholders benefit from increased transparency in the corporate matters of the

companies, better health and working environment, and employee as a group benefit from

the judicious working conditions. On the other hatrd the whistleblowers that are the main

source of all these benefits have to face different problems such as retaliation, physical

violence and the termination of job.e The whistleblowers should be provided extra

contactual protection to make them feel that the society is also careful about them.61 In

addition to provide the encouraging atmosphere to the employees, the law should suggest

a deterrent punishment for those who retaliate to the whistleblowers.62

57 Ibid. p. 4
tt Richard Moberly Protectitg Vhistlebbwers by Contract, Assistant Professor of Iaw & Cline Williams

Research Cbair, University of Nebraska College of hq J.D, maqna cum laude 1998, Harvard kw
School. Publishcd in University ofColorsdo I:w Review 2008, Voluoe 79, Issue 4, p. 3.

' Ibid
@ Alexander Dyck ct al, Who Blows the Whistle on Corporate Frauil? ${BER Working Paper No. 3, 2007,

available at http://wrf,w.nber.org/ papers/wl2882
o' ET'HIcs RES?URCE 

'ENTER, 
NAfi2NAL BusrlvEss ETIIICS suRVEy 1 (2007), available at

tp://www.ethics.org/research/nbes.asp. Eryloyees who report these observations of misconduct sewe

an irportaDt Eoui-torirg fimctioD, A recclt r€port fourd that tips uncovered more corporate fraud thaa

any other sourcc (such as government or i.Btemal investigations), aad that eryloyecs provided almost

two-thirds of those tips.t Ibid 58, p. 7.
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2,3 Whistleblowilg procedure regarding external disclosure to an authorized body:

The extemal whistleblowing is an alternative of the intemal whistleblowing. When the

whistleblower has exhausted the internal reporting ghannsls and thinks that nothing has

been done by the internal reporting channels, he can go to the outside regulators for the

external whistleblowing. The external reporting can include a variety of persons such as

the Ombudsman, a regulatory body such as the Securities & Exchange Commissioq etc.

some counties like South A-frica and the United Kingdom also allow the whistleblowers

to make disclosure to the union representatives or the legal advisors. ln most of the

counties the law authorizes to the whistleblowers to make disclosure only to the linited

authorized bodies that have been entrusted these powers. In some countries there are

some central agencies to whom the external disclosure is to be made, Canada is a glarhg

example having this type of agency where the Office of the Public Sector Integriry

Commissioner is the agency to whom the extemal disclosure can be made.53

The writers on the whistleblowing observe that the external disclosure should be

permitted subject to some reasonable restrictions. The whistleblowers can make extemal

disclosure;

. If they have apprehension that they would be victimized if they make a disclosure

to the e,mployer;

If there is no prescribed regulator and the whistleblower believes that either the

. 
evidence would be destroyed or the harm may be caused to the people

immediately if he does not make a disclosure;

If they have already disclosed the matter to their regulator or the employer and no

action has taken place to control the tregularity; or

6 Marie Cheae,U4 Expert Answer, Good Practice it Whistleblowing l*gblation (WPL), Ua helpdeslq

Transparency lnternatioual, July 2009, p. 5.



29

\.

. If they reasonably believe that the matter is exceptionally serious and contacting

with the intemal reporting channels is nothing but wastage of time.

The employees must be protected if they blow the whistle to another body, not for their

personal gain but they have believe that the concern is true and it is reasonable to make

its disclosure.ff

2.3,1 External disclosure to the public:

The fnal and most important resort of reporting is the medi4 because most of the

legislations consider the media as the last reporting channel. In most of the cases the

disclosure to the media is legally protected where the mafter is so siSnificant and involves

some danger to the public health and safety and where the whistleblower has made

internal disclosure but it was of no avail. Many of the critics feel this approach as too

restrictive because ofthe role that media can play in public accountability and promoting

tarsparency. It is considered by some authors that the whistleblowing protection

legislation (WPL) does not cover the media reporting this can be said to be and indicator

that 'W?L aims more at dissent for a wrongful act rather than acting against

wrongdoers".65

Itis also said that the disclosure to the media and the members of parliament should also

be encouraged and protected as a democratic corner stone. A negative aspect of reporting

to the media may be that the whistleblower would directly contact with the extemal

reporting channels bypassiag the intemal mediums of reporting. It would show a sense of

distust over the intemal reporting channels which are also desigled for amicable inside

resolution of the problems. The general tend should be to promote the intemal

whistleblowing because it rrrill save the honor of the orgalizalion and let the employees

People ln Aid Policy Guide & Terylate, Whisdeblowiag, Revised 2008 Page 5,

http://www.pcopleinaid.orey'pooyfileypublicatiopywhisdcblowinq{rolicv-quide-apd-terylate.Pdf
(accessed ou 25-09-2009).
Marie Chene, U4 Expert Aswer, Good Practice in Whistleblowing Legblatiot (VIPL), U4 helpdcsl
Trarsparency International, July 2009, p. 5 & 6.
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know that their management will not spare any malpractice. Most of the laws in the world

zuch as the Public Interest Disclosure Act @IDA), in United Kingdom, also encourage

the internal whistleblowing.

As we have discussed that PIDA encourages the internal whistleblowing and make it easy

for the whistleblowers to get the legal protection. This internal disclosure so made will

also helpfirl in the subsequent stage and will protect the whistleblower while making an

external disclosure. ln some cases it becomes impossible for the e,mployee to make

disclosure to the employer especially when the disclosure relates to the employer and

there is no other reporting channel available to the whistleblower. In zuch like situation

the whistleblower must be provided with an outside and reliable reporting channel. ln

such lke situations the public disclosure, through media or any other source, should be

readily protected where there is no inside effective reporting channel and the other

reporting channels have been exhausted.66

2.4 Objectives of the whisfleblowirg procedure:

The whistleblowing procedure is enforced to have the required objectives these

objectives may be as follows;

(a) To persuade the employees and other workers to make an immediate disclosure

about the legitimate and gennine matter;

@) To set visibly a criteria which may authorize to the whistleblowers to make

disclosure to the extemal bodies without beiag subjected to victimization or any

other tlpe of retaliation including dismissal from the job;

6Ibid
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(c) To give a chance to intemal management to iDvestigate the matter properly and

take appropriate action to ensure that it was tried to resolve the matter

indigenously

(d) To deal with the malpractices with high handedness; and

(e) To promote the transparency and accountability within the organization.

These are the basic objectives which should be the part and parcel of each whistleblowing

polcy.u'

2,5 Benefits of whisfleblowing procedure to the shareholders and employers:

Following are the major benefits of having an intemal whistle blowing procedure,

2.5.1 Valuablelnformation:

The workforce of a company is considered to be a valuable source of information which

can be utilized to point out and resolve the problerns, before they cause a substaDtive

harm to the reputation of the compaay and the interests of its stakeholders.ut. The

ultrmate beneficiaries of the whisfleblowing are the investorc and the shareholders, whose

interests are protected tbrough the disclosure of a wrongdoing by the whistle-blower.

When the whistleblowing system exists in an organizafi6n, the investors feel free because

they hope that their interests will be protected by someone from inside the organizxlisa

so they should be carefiee. Both the iDtemd ard extemal whistleblowing have their own

benefits.

67http://www.bournemouth.gov.ulcrLibrary/Committec_MeetingVSB/Reports/12_IuIy_20o6lwhis0e%20B1

owitrg%20Procedue.pdf
d 

Gttidence for the audit committee,prcparcd by the institute of chatter accoutrEuE for England & Wales,
dowdoaded from www.icaew.co.ul/technicalpolicv
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2.5.2 Avoidance of negative publicity:

The intemal whistleblowing system of a compaDy provides an opportunity to the

@mpany to mend the problem internally and without having the negative publicity which

the extemal whistleblowing may cause to the reputation of the company. A well

stuctured intemal whistleblowing systenr not only make the intemal reporting channels

more reliable but also have the confidence of the employees and they conthue their jobs

even after making disclosure of their concerns.6e

2.5.3 Prompt diagnosis of wrongdoing and its correctiotr:

The internat whistleblowing may also facilitate the prompt diagtose of the problem and

its speedy and effective solution and without disrupting the employees and employer

relationship. It will also be helpfirl to reduce the misunderstandings between the

employers and the employees and will also reduce the chance that the employee and the

reputation of the company would not suffer harm unfairly.To

2.5.4 Identilication of those who are involved in corrupt practices:

Whistleblowing increases the chances of identification of those who are involved in

comrpt practices. In a company the internal whistleblowing make possible for the

manageme,nt to exercise effective contol over the affairs of the compaay and tackling the

emerging risks.

2,5.5 An early warnirg system:

I www. gov.mb.ca./health./documents/c.diad07prc6.pdf
m Sccunda Kluwcr, Retaliation and Whistleblowers: Proceedings of thc New York Univcrsity 60th Arauat

Conferetrce on Labor Proceedings University Annual Conference on Iabor law htemational. 2008.
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The whistleblowing can be said to be an early alarm system of a company. it enables the

management of the company to know about some problern inside the company at its

infaacy stage and resolve it.

2,5.6 Anti-corruPtion tool:

Whistleblowing is an excellent anti-comrption tool because through whisfleblowing the

management of the company may have access to that information which other may

1g6ain secret from the comPanY.

2.5.7 Other benefits:

It provides information to the regulators and the general public and enable them to

anticipate the risk and tackle with it;

It is the reorganization of the rights, enshrined in almost all the constitutions of

the worl4 that are freedom of expression, freedom of opiuion, freedom of thought

and information in the world of work. It boost up the liberty and motivate the

workers;

It can be closely linked with the right to have access to the documents, to have all

democratic righs;

It makes the decision making.easy and possible because the decisions are made on

the basis of some information and the effective medium to have first hand

information is whistleblowing.Tr

7t http://ec.curopa.cueryloymenlsociaUlabour-ladaoswers/documents/5 25-eo-pclf
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Chapter No. 3

Whisfleblowing and American laws

3.1 Statutory Development of Whisfleblowing in American Laws.

Brief H.istory

The concept of whistleblowing laws existed in the American laws centuries ago, but it

ha^s been reformed considerably in the last fifty years. Before 1960s the corporations

expected loyalty from the employees at any cost, and the e,mployees could be fired by the

corporations at any time. Only the govemment employees, 6aking disclosure of some

iregularity were protected because of their constitutional right to citizen agency policies,

which was always upheld by the Courts. So far as the private industry is concemed, only

a few had a mechanism for the disclosure of information, for instance the IBM claims to

have an effective open door policy from its earliest days72 that allowed its employees to

make disclosure of any information which they believe unethical or illegal. The IBM

managem€nt is of the view that its open door policy is still an effective communication

channel.T3 Due to the whistleblowing laws comrption has been contolled considerably

but some time the problems remained concealed due to the lack of protection to the

whistleblowers.Ta

Recent Lesislative Historv

In 1970s during the civil rights movement, U. S legislature made laws, to protect the

employees working in the private sector, which contained some provisions for hiring and

firing. Congress passed Ciul Service Reforms Act, 1978, which protected to the civil

servarts but in 1989 the whistleblowing protection was extended to the employees of the

n Opet Door 's essentially to deal with the employee grievances. When workers get satisfaction from their
inncdiatc Ea-Dager, a Eachidst thinkq that h€ is Eot being trcated fairly, he can tate the problem up the
organizational ladder, to the chairman of the coryany, if necessary.

n A. Alawdcca and two others, Pro/ess ional Ethics and Htanaa Yalues, (New Delhi: taxmi Publications
(P) Lt4 lst Edition 2N8\,222.

?t David F. Herr and two othcrs, Motiot Practice, (United States of America: Aspen Publishcrs 46 Edition
20u), t6-3s
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private industry through False ctaims Act. This Act authorized the employees of the

private indushies to institute a suit from the State, and if he succeeds in the suit" he will

be awarded 15 percent of the amout recovered from the wrongdoers, as a reward. Under

these laws different enforcement agencies were also established such as "Equal

Employm.ent opportunity commission" and "the occupational safety and Health

Administration". These bodies were authorized to receive complaints about the reprisal

and take appropriate action.75

In 1980s the American states began to provide protection to the employees of private

e,lrterprises against the "at will employment" doctritre. On the basis of this doctrine the

management of the private enterprises could fue to the nonunionized employees due to

any reason whatsoever including whistleblowing. The courts observed this doctrine

agaimt the public potcy and started to provide protection to the whistleblowers.T6

Presently the most important American laws which provide protection to the

whistleblowers are "sarbanes-Oxley, 2002", "Corporate Reform Act of 2002". Tltese

laws provide protection to the employees working in the private sector organizations and

wh*tleblowers Protection Act 1989, as amended uptil 2007, whtch ptotects to the federal

ernployees from reprisal.TT

3.2 Constitutional Protection first amendment:

3.2.1 First Constitutional Ametrdmen\ l*12'l79lz

The right of expression, which consequently adopted the shape of present whistleblowing

laws, was granted to the Americens through the first Constinrtional amendment in 1791.78

It protects some of the most basic human rights of the American People, such as the

" Ibid.

'u Ibid.
7 Lilaathi Ravicbauker, E4couraging Internol Whistleblowirg in an Orgaaization, (online accessed on 27-

0,f.2009), Aom htp://www.scuedu/ethicvPublications/subEitted/wbistlcblowing.hul
n "Ameatlment l, Freedom of ReBgion, Press, Ex4ression- Congrcss shall mate no law rcspecting an

csEblishmrnt ofreligion, or prohrtiting the frce cxercise thel€of or abrideing the aecdom of speecb, or

of the prcss, or the right of the peoples peaceab'ly to assemble, and to p€tition the government for a

redress of grieva:rce".
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freedom of religion, press and expression.Te First amendment in US Constitution provides

perhaps the first liberal legislation which confers on the citizens the right offree speech.8o

It declared the right of freedom of speech for the Americans. The principle driving this

amendment is to provide liberty to the people to choose what the people want to do, and

say what the people want to say.Er In 1968 the American Supreme Court held'the First

Amendment protects the govemment employees who engage in speech on matters of

public concem".82

This amendment in the US constitution protects to a public employee from the adverse

action from the ernployer, when the ernployee makes a protected disclosure of

information. Protected expression is

"An expression on a matter of public concern plus a favorable application of the

6a;1aa6ing test,83 public concern, traditionatly, means any matter which relates to political,

social, or other matter of interest to the commt,nit/'.8a

The first amendtnent protects the employees who blow the whistle, either publically or

privately to their superiors.ts Whether any specific speech or disclosure of wrongdoing is

protected disclosure vary from case to case analysis.

3.2.2 Leadiag American Supreme Court Cases:

The US Supreme Court developed several 6rst amendment tests which include 'the

public concem test", "lte balancing test", and "the causation test". However, the Court

D htp://www.usconstitution-net/consbotes.html#AEl (accessed on l4-12-2009).
& http://www.scienceforthepeople.com/index.php?oamc=News&frlr-rticle&sid=76 accessed ot 22-ll'

2009.
tr htp://www.thepetitionsite.com/l/Separation-of-Corporate-and-State, accessed on 14'12'2009.
u Piclrerirg u. Boud of Education, 391 U.S. 563, 568 (1968)
E tbi4 erylaining th" test requircs a balancing betwecn 6e iatsrcsts of the public eryloyer in ftee speech

and the intercst ofthe government in eDsurilg efficiency).
u Connick v. Myers, 461 U.S. 138, 146 (1983).
E5 Givhan v. Westerlt Line Consolklated School Dlstrict,439 U. S. 410, (1979).
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has recently developed the ofEcial duty test.86 Aa errployee of the government

deparhen! who made a disclosure of information, for protection from retaliation under

the first amendment, needs to establish that;

. His disclosure is qualified to be protected being protected speech; and

o This protected speech is the substantial and motivating cause for his discharge

from his job.87

In some other cases the Supreme Court observed that a public employee speech to be

protected under the first amendment, it should pass a two prong test.

'?irstly, a Court should determine whether the speech can fairly be

characterized as constituting speech on a mattsr of public concern and not

just a matter of personal interest,t8 and secondly the Court must balance

the interest of the ernployee as a citizen, in corrmenting upon mafters of

public concern and the interest of the state, as an employer, in promoting

the efEciency ofpublic service it performs tbrough its ernployees".8e

To seek the first Amendment protection, the disclosure of the e,rrployee must meet the

test of Mr. Heatthy 
"as".s 

Under Ml. Healthy case an employee has the initial burden to

demonstrate that the protected speech or the conduct was the main reason behind the

adverse e,mplolm.ent action. Once it is proved by the employee, the burden shifts on the

errployer and he has to prove through evidence that he would have taken the same action

s 
J Michael Mccuirae ss, Ifhistlebtowing and lree speech: Ctatcetti's Early Progeny aad Sbrinking
Coostinrtional Rights of Public eryloyccs,
htFr'/www.touolaw.cdu,4awreview/pdfV_3_Wtrisleblowing_WwW.pdf (Accessed ou I I {3-2009) p.
530 & 531

t' Ibi4 p. 532.
u bnnick v. Myers,46l U. S, 138, 147,(1983),
n Pickeirg srpro,395 U. S. 563 (1968).q 

Mt. Hedtthy City School Dbtrict Boanl of Education v. Doyle 429lJ.S.27 4,287 (1971).
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even in the absence of the employee's protected disclosure. Mt. Heahhy test applied to

test the legality of the employer's action under other wrongfirl discharge statutes.el

It was observed that the whistleblowing issue arises in the context of ernployer and

employee relationship, the govemment has broader powers to this speech. The Court

summarized it in (JS vs. National Treasury employee Union:

The Congress may impose restrictions on the job related speech of public

employees that would be plainly unconstitutional if applied to the public at large.

When a Court is required to determine the validity of such a restraht, it must

arrive at a balance between the interests of the employee, as a citizen, in

comme,nting upon the matters of public concem and the interest of the state as an

employer. 
e2

The Court also developed some other tests which places the bwden on the employee. In

the first imtance the employee has to prove that;

The disclosure made by him is protected constitutionally, and

This protected disclosure is the basic factor in the decision of the employer.

3,3 National Labor Relatious Act' 1935.

National Iabor Relations Act1935 (M-RA) a federal legislation aimed to protect the

rights of the workers of the private organizations. It allows the workers to form their

labor unions and engage in collective bargaining and they may also take part in stikes.

The e,mployees have right to freely express their views about the policy of their

einployers concerning their rights. The employees in the private sector, who believe that

they have been disoriminated or re,moved from the jobs illegatly, may file complaiats

with the .National Labor Relations Board" (NLRB), within a period of six months of the

'' ly'lR.B ,s. National Transportation Corp,462,US, 393 (1983).
n IJS vs. Natiotal Treosury employee Union, 0 at 465466

a

o
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alleged urlawful termination or discriminatory acfivity. The Act says that it is not fair for

al employer to terminate or discriminate an employee who filed a complaint or testified

this Act.e3

This right of the employees is zubject to certain limitations such as the D. C CLcuit Court

ruled out in the following words;

"We recogrize and protect the confidentiality of any information concerning the

Company, its business plans, its Partners [i.e. employees] , new business ffirts,
c stomers, accounting and financial matters'el

3.4 False Claims Act 1863.

The special legislation on whistleblowing in the United States started after the enactment

of False Claims Act. This law was promulgated in order to curtail the fraud, which was

committed by the suppliers while making supplies of the war material to the Union

governmetrt during the civil war.es This law is also known with the names such as

Lincoln Law or the qui t2m statute. This Act authorizes paym.ents to the whistleblowers

of a certain percentage out of the recoveries or demages won in the fraud cases that the

whistleblowers expose throngh their evidence. The Act authorizes the whistleblowers to

bring action against those who submits false claim to the governme,nt. This Act also

restricts the wrongful dismissal of the whistleblowem.

er https://www.anapolschware.com/practiceVwhistleblower/article-41-nka.asp* http,//*,rr*,.thefreelbrary.codl:ws+ard+regulatiotrsrudergo+chenges+at+federal,+statcflevcls.-
a0172747096

"t Getting the world out abour fraud: A threatical analysis of whistleblowiag and insider t'ading, by
Jonhan Macey, on line accessed from htq://www.michiganlawreview.orglassetVpdfs/105/8/macey.pdf
on 03-11-2009, p 1904.
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This Act covers the cases of product substitution, mischarging / accounting fraude6, and

inaccurate estimates.eT The Courts in the United States have declared that these acts

amount to an offence under the False claims Act. '?roduct substitution" mean an act of

the conEactors to submit a product that does not conform to the product conhact.. Such

substitution can occw by mismarking the products, deviating from the specification, and

other tlpes of the conduct that may indicate an intention to deceive the government in the

performance of a contract. such conduct may zubject to the contractol criminal or civil

sanction pursuant to the False Claims Act.

ln -{Jnited States v. National Wholesalers",es the contractor indicated the government

that it would supply brand name regulaton, but instead manufactured the regulators itself

and attached the false brand name labels before delivery. The Court found the contactor

liable for a false claim even though the regulators were in fact equal. ln another case

nfled United States v. Aerodex, Inc,e the Court found a false claim when the coDtactor

knowingly substituted the aircraft bearings that differed from the contract specification,

even though there was no proof that they were of the inferior quality.

Due to the proper enforcement of this Act so many settlements took place due to which

the govemment got benefit of billions of dollars. The fust very large settlement took

place in 1992, v/ith the National Health Laboratories, and it was of $111 million. other

huge settlements took place with the smithKline lsecham clinical Laboratories of lab

services $325 million, .tslue cross and Blue shield of Illinois" of $140 million, for

improper processing of Medicare claims, National Medical Care of $375 million, for

5 Mischareing is ttre frlse description and the iryropcr cbarging of cost to a govsmDent coDtracl Thi
contracOal iemedy for mischarging is the disallowance of the cosE, including all the cosb incurred

because of the mischarg:ng. See a/, Johan Cibnic, I& and two otters , Adminbtration of Govemma

Cortacrr, (W,qhingtoi D-C: Wolters Klu*er,I:w & Busiaess,4t E4 2000, 143
e' 

Johan Cibnic, JX, atrd two othcs, ,4/rrittistration of Govenztent Contrqcts, fWasbillgton DC: Wolters

Kluwer, I:w & Busircss, 46 E4 2006), 142.
% IJnited Sbtes vs. Natiotal Wholesalerc,353 US, 930 (1957).
e (Jtrited States v. Aerodet, [nc,469 F.zd loo3, (56 CE ].9'tz).
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billing useless tests, and Beverly Enterprises, of$ 170, for inllating the costs of teating

Medicare patients.lm

Many health care specialists and researchers observe that the False Qlaims Act proved

very helpfirl to control the health related frauds. The New York Times reported in 1999

that Medicare spending dropped first time i-n the history the paper also observed that it

was due to the proper implementation of the False Claims Act.lol It has been observed

that a substantial portion of the govemmstrt recoveries was given to the whistleblowe$,

under the provisions of this Act which allowed the private individuals to bring action on

behalf of the U S govemment ar,d have a share in the money recovered by the

govemment from l0% to l1Yo.

3,5 Occupational Safety and Heelth Act, 1970. (OSHA)

The occupational safety and Health Act (oSHA) protected the employees from

reraliation for exposing occupational hazards and reporting these hazards to the

govemm€,nt, the press or the other authorities'lo2 h 1970, while enacting the

whistleblower protection in OSHA, Congress recogrrized to the employees to be a

valuable and howledgeable source cf information regarding the safety of the workPlace

and health related iszues because the us congress was firlly acquaint with the

proceedings of the federal and state departnents responsible to control the occupational

and safety regu.lations.lo3 OSHA restricts an employer from discriminating an employee

who reports any fatality, injury or illness related to work, under section 11(c). osHA

also protects an employee who brings an action under this Act or otherwise exercises his

rights given by the OSIIA.Io4

t* htp://www.accessmylibrary.codcoms2/sunn:ary_0286 -27322430_lfM (accessed on 2Gl 1-2009)

'ot Ibid

'02 Stephen M. Kohr, Concep* and Procedures in Whistleblowittg Z'ales, (WesQort Greenwood

Pubri(hing croup, 2OOl), 225.
to3 Reich v. iloy slie co,32 F.3d 361,367 (86 Cir. 1994).
ro' -'-*--l rr"-y ' v*u rihttl"ilon", Prirenion Program, 22,d January 2008'

htQ://www.osha.gov/dedoia/whisdtleblower (acesscd on 25462009)
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This Act is being implemented by The Deparment of Labor @OL). This Act gives a

right to an employee to request to the DOL occupational safety and health Administration

inspection when he feels that the health condition is not in accordance with the OSIIA

standard that may cause harm to the employees or the public. It is also a responsibility of

the DOL to inform the complainant about his action taken and findings of its

investigation, if so requested by the employee. The DOL may also hold an informal

review ofa decision not to inspect.ros A complaint under the OSIIA should be in writing

and clearly explain the grounds to be investigated. The ernployee can also request to the

DOL or to the OSIIA to keep his name confidential.lo6

The Act provides that when an e.mployee feels that he has been discriminated in violation

of this Act, he may file a complaint with the DOL Occupational Safety and Health

Administation. An employee can file a complaint within a period of thirty days of the

alleged discriminatory action. Oo the other hand if the DOL observe that the employee

has been terminated in violation of this Act, the DOL may file a suit in the Federal

Distict Cour! against the employer.l07

ln "Burnham v. Karl & Gelb", the issue before the Supreme Court was whether an

employee can bring an action in the court for his termination il violation of this Act?.

The court held that 29 U.S.C. $660(c) has provided a remedy to the employee, against his

wrongfirl termination and that is to file a complaint with the DOL, and if the DOL is of

the view that the e,mployee has bem discharged in violation of this Act the departrnent

can file a suit against the employer, in the Federal District Court. It was held in this case

that the e,mployee cannot file a suit directly in the Court because he has the only forum of

DOL by filling a complaint therein.

Stephetr M. Koh4 Conceps atd Proce&tres in Whistleblowing laws, (Westport Greenwood
fu$ishing Gronp, 2001),226 &227.
See Rerci sryra, 368.
htQs://www.anapolschwarts.com/practiceJwhisdeblower/article 42-osha.asp (online accessed on 25-
06-2009)

r06

t07
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OHSA is a multi-purpose piece of legislation that not only protects the employees from

the retaliation but it dso protects the working environment of the workers. Some legal

expert criticizes it for its weak statutory protection. For example, although the law

protects to those e,mployees who blow the whisfle on unsafe working conditions,

enforcement of employee's right under that Act is vested exclusively in the DOL. The

employee has no right to file a suit, directly, in the Federal Distict Court rurder the

osHA.r0E

3,6 Federal Coal Mines health and Safety Act 1969,

This Act is also hown as the "Coal Act". The purpose of its implementation is to make

shicter the safety standards and improvement of the working environment for the coal

miners. This Act requires two annual inspection in the surface mines and four annual

impections in the underground mines, lo analyze the working condifions for the

employees, therein. Under this Act therc can be hflicted criminal as well as monetary

penalties on the persons who violate this Act. This Act provides a special procedure to

improve health and safety standards for the miners and directs to their employers to pay

monetary compensation who become totally or partially disable while working in the

mines. Jt also directs to the e,mployers to provide treatment to the miners who become

sick due to inhalation of the coal dust. Subsequently this law was amended in 1977

through Federal Mine Safety and Health Act of 1977. 
roe

The Federal Mines Health and Safety Act provides that no minsr, (representative of a

miner or prospective mine, shall be discriminated or expelled from his job if he files a

complaint or provided any evidence under this Act. It includes notiffing the operator of

Stephen M. Kobn Concepu and Procedura in lfhistleblowing ,ars, (Westporr Greenwood
Publishing croup, 2001), 226.
kla Kubiszcwski (Lead Author); Cutler J. Clevclmd (Topic Editor). 2008. "Fcderal Coal Mine Health
and Safety Act of 1969, United States." La Eacyclopedia of E$tb- Eds. Cutld J. Cleveland
(Washingto4 D.C.: Envioomeutal Inforoation Coalition, National Council for Sciencc and the
Environmcut). pirst published in the Encyclopcdia of Earth 30-08-2006; Last revised 0,1-09- 2008;
htF://www.coeartb-org/article/Federal_Coal_Mine_Healrh-rnd-safety_Act_of_1969,_United_States
(odirc accesscd on April 18, 2010)

IG
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mine or his agent about the uosafe and unhealthy working condition at the work place. It

also protects minsrs rv[6 have been transferred pusuant to the act. Under this Act the

miner can file his complaint within a period of 60 days, from the alleged discharge or

discrimination DOL. I I o

3,7 Surface Transportation Assistance Act, 1982. (STAA)

This Act is called "transportation funding and policy act". It had been implemented in

1983. STAA encourages the employees to report the non compliance of the safety

regulations by the commercial vehicles. The implementation of this Act il USA shows

that the Congress has recognized that the employee working with the mnsportation

companies have the first information about any violation of laws, and sometimes when

they report these violations to the law enforcement agencies, they are threatened and they

are also discharged. Protection was required to the employees working in the tansport

companies who reported the violation of laws by these companies.l I 1

The STAA provides protection to all the ernployees of the transport companies including

mechanics, drivers, and freight handlers who report any violation, cornmitted by these

companiss, to the concemed enforcement agencies.ll2 This Act restricts an employer

from terminating, or discriminating his employee, in any other way who;

Refutes to work on a vehicle which does not meet the federal, state and local

health and safety related regulations;

Points out any vehicle violating safety requireme,nt;

Says that he had been exposed to siggificant hazards; or

ll0 htps://www.anapolschvarz.com/practiceJwhistleblower/articleJg-federal-miae-healtLasp (onliae
acccssed on 25-l l-2009)

rtt tqr://www.absoluteasEonomy.com/topicysurfacc_Tra$pofttioD-Assistaoce-Act (online accessed on
30{r-2010)

t12 
Sectiou 405 of the Surface Transportrtion Assistarce Act, 1982.

a

a
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. Provides evidence, Testifies or in any other way participates in the proceedings

relating to the safety;l13

3.E False Claims Act 1986. [Revised].

This Act was promulgated to amend the False Claims Act 1863. The basic purpose to

amend this law was to make the recoveries easier for the whistleblowers and to encourage

them by increasing the amount of reward under this Act for pointing out any fraud of the

goverDment contractors. Fdse Claims Act authorizes a whistleblower to file a suit on

behalf of the govemment and subsequently the Justice D€.paftrent can also join him in

the suit. If the deparment joins him in the suit, the whistleblower will get 25%o in case of

success otherwise he will get 30%. The US Justice Deparment has observed that after

introducing amendments in the False Claims Act, the number of cases filed has increased

twenty fold. rra

After amendment, False Claims Act coven to every indust-y dealing with the federal

govemment. It has also increased the benefits for the whistleblowers by his reinstatement

on the job with seniority and double back pay, interest on pay, fee ofthe attomey and the

compensation for any type of discriminatory teatm€nt with the whistleblower. In

addition to the above mentioned benefits the legislature has also placed a bar on reprisal

against the whisfleblowers for exposing the govemmezrt comrption.lls On the other hand

the amendment has also increased civil aad criminal penalties for those who submit false

claims and at the sam e time relaxed the burden of proof on the government. I I 6

ttl Whistleblower Protection under the Sutface Transportation Assist4nce Act.lt has been fimdcd ftom the
US Federal Funds for the Occupational Safety and Health AdministratioD, US D€parhrnt of t-abo!
uncler graat number 46A7-tll51.bt4'llwiscosh-org/pdfiles/PWVERSheetVsurfacetransport.pdf online
accessed on 18-12-2009 .p .l .t" Marcia P. Miceli & JaJxet P. Near, Btowing the Whistle: The Organizational & I*gal Implications for
Compaties & Employees, (Ncw York IrcxiagtonBooks, 1992),247.

tt5 MaceS lonfian- Getting rte world out about fraud: A theatical analysis of whistleblowing and insider
6ding, htQ://www.michiga.nlawreview.orglasseUpdfJl05lS/macey.pdf (acressed on 03-l l-2009), p
1904 & 1905.

rr5 Dennis f and two otbers, Corporate @unsellor's Deskbooft, (Unitcd States; Aspen Publishcrs, 56 E4
2@4), 17 .5. W lbooks. googlc.conr/book?id=F_wQB04ds)GC&lpg--RA)-
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This amendment also increased the percentage of reward to the whistleblower ald the

total amount which the govemment had to receive. The amended False claims Act also

imposes a compulsory fine, recoverable from those who submitted the false claims, from

$5000 to $10,000.117 Whistleblower is required to file a complaint under his seal and also

serve it upon the government so that if she is willing, she may join to the whistleblower.

From the service upon the governmen! sTithin 5fufy days, the government has to decide

that whether she will become a major pafiy to the complaint or not. If the govemment

takes the primary responsibility of the case, even then the whistleblower remains a party

to the case, however, the government is not bound by the acts of the whistleblower. In

case the govenrment does not become a party to the case, the whistleblower retains a

right to continue the action, but without prior approval of the Attomey General, the

whistleblower cannot dismiss his claim.ll8

Tbrough amendment in the False Claims Act the percentage of reward for the

whistleblower has been i:rcreased and at the same time the incentives for the government

to intervene have also been increased. In short we can say that through this amendment

the whistleblowing has been made charming even for those who otherwise may not be

willing to come forward. I Ie

3.9 Sarbanes Oxley Act 2002 (SOX):

The promulgation of Sarbanes Oxley Act of 2002 (SOX) shows that the US Congress has

recooized the importance of whistleblowing legislation, especially for the identification

and control of a wrongdoilg, in the 6eld of corporate laws. The main reason for the

Pfi98&dq=cviscd"/o2Ofdseo/o20clzins%20acP/.201986&pg=RAi-PT798rto-{nepage&q&f{alse
(onlinc accessed 25-0+20 I 0)

"'Ben Depoorter and JefDe Mot, George Mason University School of Iaw: worting paper series, wilstle
Bbwing, The working paper is hosted by The Berteley Electronic Press.

htp://taw.bcprass.codcgVviewcontcalcgi?articlc=1012&coltext--mdwPs (accessed on 2l-ll-2009)
P. 6.

t 

" Ibid-t't Euetta S. Callaban & Terry M. DworLin, Do Good axl Get Rich: Finorcial Incentives for
Whistleblowing and the False Clairns Act,37 VLL. L. PJV . 273,285 (1992).
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promulgation of this Act is the collapse of some corporate grants, in America, such as

Enron and WorldCom.I2o

Initially it was subjected to controversy and had been challenged for a number of reasons

srrch as it is uncorstitutional, it is very costly, especially for the small corporations, and

the foreip companies. It was also said about SOX that it will reduce the foreip listings

on the American stock exchanges.l2l Some other commentators and legislators proposed

amendments to SOX. The people heard different nrmors about the implementation of this

law and it was a question that whether this law will be able to encourage ttre observers of

the wrongdoing to rcport it?t22

The Chief Executive Officer (CEO) and the Chief Financial Officer @FO) of the Public

Company were bound under SOX to veriff the financial stateme,nts of thei companies,

before submission to the Securities & Exchange Qemmi55iel (SEC). They were

responsible to certiff that all the company has prepared its financial statements in

accordance with the "Generally Accepted Accounting Principles (GAAP)". They believe

that the reports, which they are certifying, are true and correct and do not contain any

incorrect and wrong information. Moreover, certain limitation has been placed on the

intemal transactions, such as leaning to the directors ofthe 
"omp"ny. "'

3.9.1 Whistleblowing

SOX contain tbree sections ds:ling with the whistleblowing, which prote€ts the

whisfleblowers. These sections provide a variety of remedies to the whistleblowers. Here

we discuss in distinctive headings the remedies available under the SOX.

ra Terry Morehead Dw orki\ SOX and whistteblowing

._. htp//www.michiganlawrwiew.org/assets/pdfs/105/Sidworkinpdf (accessed on 2G1tr20W) p.1757
'z' Harvey Pitt, ,SarD anes-Oxley is an uaheahhy qon,Fitztcial Ti"rs fl-onrlou) , luae 2l,20Q6, a.vailable

a, htq)y'/www.ftcomlcmsls/Z3Zbdc7a40c3-l ldb-80784000779e2340.btr7 (online accessed on 3l{1-
2009)

fzTerry Morehead Dworkiq SOX and whistleblowing (on line accessed ot 2G1O-2009, availabte at
htp://www.michigaalawreview.orglassetJpdfVl 05/8/dworkin.pdf) p. 1759

'' Guy P. knder, What is Sarbanes Oxler-? (New York McGra",-ffiUs, ZOO+1, l-f .
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3.9.1.1 Prohibition against emptoyment discrimination (Civil)

Section 806.of the SOX cast a civil liability upon the wrongdoers. It states that no issuer,

covered under the provisions of the SoX, will demote, discharge, harass, threaten,

terminate or discriminate to a whistleblower who reports some infonnation, relating to

any wrongdoing, within the company, to a person responsible to initiate action.l2a This

section also contains a definition of whistleblowing as,

,.the discloswe by organization members (former or current) of illegal, immoral, or

illegitimate practices under the control of their employers to persoos or organizations that

may be able to effect action".12s

The whistleblower, desirous to make disclosure under the SOX, must have reasonable

beteve that the inforrnation is relating to the covered violation. The soX provides a

procedure for its effective implementation relating to the whistleblowing. The SOX says

that an employee having information about any inegularity must report to the Secretary

Labor within 90 days, from the date of the alleged inegularity. The whistleblower may

file a complaint in the Federal District court, if the Secretary Labor does not give his

final decision within 180 days, from the date of the filling of the complaint'125

This section specifies intemal whistleblowing as the most appropriate channel, whercas

most of the Federd and the state laws only desigpate to the external recipieDt. This thing

proves that soX also favor common practice of internal whistleblowiag because it is the

most common type of initial whistleblowing. The recipient of the information has to

conduct a prompt investigation atrd must t.y to colrect the wrong as soon as possible, but

with causing minimum disruption to the employer and employee relationship' The

Iz Iames R Doty, Corporate Governance 2004: preparing for the uext wave of Disclosure & Board

Changes, oJnitcd States: Practicing law Iastitutc' 20Ot)' 66.
,, M"r"i p.'Miccli & Janet P. Near, ntowing thc Whistle 15 (1992). This definition is broader than the

definitiou of protrcted disclosure in Eost laws because they generally don't cncoqass ethics or

"imroral' violations. The most comon dcfiaition is a violation of a law, rule, or regulation

'r Guy P. Iandcr, What is Sarbanes Oxley? (New YorL McGraw-Hills, 2004), 98'
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internal whistleblowing is also very helpful to correct the misunderstandings between the

employer and the anployee without getting zuffered from harm.r27

3.9.1.2 Prohibition against employee discrimination (Criminal)

The provisions of the SOX relating to the criminal liability for known aud intentional

retaliation make it distinct from the other whistleblowing legislations. The companies and

individuals who intentionally retaliate the whistleblower, who provides information about

any irregularity to the law enforcemetrt agencies, are punished under section 1107 of

SOX. In whistleblowing legislation the criminal penalties is not a new thing because in

some counEies like United States and Australia the persons, who retaliate the

whistleblower, are penalized under the criminal laws. The criminal penalty under SOX

for intentiondly retaliating a whistleblower may extend to $1000, 000 or imprisonment

which may extend to ten years.r28 For the execution of this penalty the Congress has set a

higb bar that the whistleblower must be correct and he must prove the same through his

intention.

Section 1107, which imposes criminal penalty on the retaliator, has been very broadly

written because it covers the retaliation against whistleblower that has provided

information under any of the federal law to the law enforcement body. This provision is

broader enough to cover not only the comprniss but also the individuals within an

organizafigq nonprofit companies, and the non-organiz3fig1 members. This section also

provides definition ofretaliation of its own which is,

"any action harm-fi.rI to any person, including interference with the lawfirl employm.ent or

livelihood of any person. ln terms of whistleblowing, this section has the potential to

f27 Terry Morehead Dworkin, SOX and whistleblowiag (on line accesscd ot 261G2009, available at
htg;//www.michiganlawreview.org/asses/pdfdl 05/8/dworkin-pdf) p. I 760

ru http://www.whistleblowers.orglindex.php?option=com-coEtent&tastsview&id:2? (onlinc acccssed on
ls-11-2009.
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become the most important of all the SOX provisions because it could develop into a

general whistleblower protection statute".l2e

3.9.1.3 Corporate Responsibility

The SOX has also created requirements of corporate responsibility for the compalies.

This law has two sections which directly deal with the corporate responsibility, and these

are sectiotrs 301&307. Publicly traded corporations are required to have audit committee,

under section 301 of the SOX. These s6mmi6gss are requfued to set a procedure to

receive and etrtertain the complaints from the employees relating to suspicious auditing

and accounting matters. These committees are bould to entertain all the complaints

whether anonymous or non-anonym.ous. Under the whistleblowing provisions, reporting

a matter to the intemd committees is a fully protected activity under the SOX. The

companies are not permitted to establish a procedure to entertain the intemal complaints

relating to the whisfleblowing.l30

Under section 307 an attomey, whether in house or outside counsel, who represents a

company before the SEC, is a whistleblower and is required to blow the whistle if he has

some information about any irregularity in the company. An attomey, who observes any

material violation of the securities laws or breach of fiduciary duty from the company, he

is duty bound to re,port the matter to his chief legal olEcer or to the chief executive

officEr of the company. If the concems of the attorney are no resolved by the above 
'

mentioned persons, he must report his concenx to the audit committee or any other

similar committee of the company. Under the SOX all these reports are considered to be a

protected activity. 13 t

t'C,ry P. Lardle4 What is Sarbanes Orlqy? (New York: McGraw-Hills, 2OO4), 98 &99. See also,Terry
Morchead Dworkin, SOX and wbistleblowiag (on linc accessed ot 26-10-2009, available at

_ -- htQ://www.michiganlawreview.org/asscts/prW l05/Udworkbpdf) p. 1 764rr htp://www.whistlebtowers.org/inrlcx.php?option=om_content&tasleview&id=27 (online acccssed oo
l5-11-2009.

13r http://www.whistleblowers.orglindex.p@?option+o'n_cont€nt&task=view&id:27 (online accessed on
t5-11-2009.
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3.10 Whistleblower's Protection Act 1989 (WPA).

The Congress passed Whistleblower's Protection Act (WPA) in 1989 to protect the

employees of the Federal govemment who blowing the whistle. This Act sigrrificanfly

amended the whistleblowirg provisions of the pre-existing Civil Service Reforms Act,

1978.132 The W?A is a law that protects a whistleblowsr from the reprisal of the federal

govemment, and it provides redress ic the employees who blow the whistle.l33 Under this

Act two implementation agencies were established for the enforcement of this Act and

they are "OfEce of the Special Co"nsel (OSC)" and "the Merit Systems Protection Board

(MSPB)".

The law says "lie employees of the federal government can seek protection as

whistleblowers either by making disclosure to the special counsel, the Inspector General

ofan ageucy, another employee desipated by an agency head to receive such disclosure,

or to aDy other individual or organization". WPA authorizes to the employees of the

Government corporations, who are in government job, to overlook the intemal reporting

channel of their o rgeniTalila and file their action directly in the Court.l3a

WPA has substantially strengthened the protection to the whistleblowers in the federal

govemm€nt by making it easier for the employee to file an action before the Merit

System Protection Board, by altering the burden of proof for the employees to prevail in

the reprisal claims. The employee has a right to obtain attomey's fee and cost associated

with the litigation. Under this Act the OSC has been kept independent from (MSPB).r35

"2 Robcrt G. Yawh\ Merit System Protection Board, ights & remed.ies, (New york: L:w Jorunal press,
2003), ts-21.

13! Paul Secuuda, Retaliation awt Whisttebtowing: Proceedings of the New york Univeasity 6Ot Atrtrual
.-. Conference on [:bor, (New York Woltcrs Kluwer, Law & Business, 2009), 444.rx Ibid
rri Richard A. Gitti:rs, The Military Co"'ma"der and thc Iaw, (Unitcd States Air force, 3d E4 1996) 47g.
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Ir this WPA whistleblowing means making a disclosure of the evidencing relating to the

illegal, and improper goverDment activities. The whistleblowing protection may be

sought at four forums or proceedilgs such as:-

1. Appeal of the employee to MSPB against an agency which has taken an

adverse action agains the ernployee. This appeal is also known as Chapter

77 appeal;

2. An actions hstituted by the OSC;

3. An individually maintained right of action before the MSPB, knom as

Individual Right of Action (IRA), and;

4. Employee's grievances brought under the negotiated grievance

procedures . 
I 36

3,10.1 Elements to initiate action under WPA-

The WPA covers only to those cases which contains the following elements;

3.10.1.1 CoveredEmployee;

A covered employee may provide whistleblowing information to the special counsel to

refer it to an appropriate agency. This special counsel, if considers that the information

has !gg1 provided by a covered employee, he may send this information to aay heid of
the agency 6d 6ft him for report. "Generally, cunent employees, former employees, or

applicants for employment to positions in the orecutive branch of government in both the

competitive and the excepted service, as well as positions in the Senior Executive

r# Congressional Rescarch Service RQort and Issue Briefs, The Whistleblower Protection Act: An
oven iew, L. Paige whitaker. P. 1. (comell uuivenity ILR schoo! 2007). online accessed oE 02-02-
2009, Aom htp://opcncrs.cdrorydocunetfPJ339 18/2007 43 -12
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Service, are considered covered employees". A disclosure made by the employees of the

postal service and those of the American Security Agencies was not covered under this

Act, but in 2007 the employees of the AmErican Intelligence agencies such as Federal

Bureau of Investigation & Cennal Investigation Agency were protected under this Act

and protection of this act was also extended to them in 2007 through Whistleblower

Protection Enhancement Act. 1 37

3.f0.1.2 ProtectedDisclosure:

A covered employee, when reasonably believes that he has evidence of breach of any

law, rule or regulatiog or mismanagement of funds or fraud or abuse of authority or any

substaatial danger to the public health and safety, he may re,port to the concerned

authorities subject to the condition that its disclosure is not prohibited or law does not

require to keep it secret under any executive order. Ia addition to it, a disclosue made to

any percon specifically designated to receive the information from the whistleblower in a

govemmental agency is also covered under the protected disclosure. Moreover, an

employee must have reasonable belief that it is tue to merit it as a protected disclosure.

3.10.1.3 Disclosure to the members of Congress:

The wPA also covers to those employees who report a matter to the congress members.

This provision shows that the congress has protected its right to receive. even the

con-fidential information from the employees of the federal govemment without any fear

of retaliation to the ernployee.

r'7 hqr://opencrs.cdt.org/document/Rl3 3918/2007 43-12 (online accessed on 25-0g-2009)
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Chapter No. 4

Whistleblowing in Pakistan

4.1 Business Environment in pakistan and Malpractices

In Pakistaq like many other counties of the world, the business activities are carried out
through different legal structuIes e.g. corporations, cooperatives, partrerships, sole

proprietorships, limited liability companies etc. Iack of effective laws, rules and

regulations and inelfective implementation of existing laws hr< provided a room for
thriving the mal and comrpt practices iD Pakistad business ervhonment. The comrption

and mal practices in the business afuosphere of pakistan are found at every level ranging

from adulteration in food items to the sophisticated white collar crimes. These comrpt
practices have created innumerable hindrances in the socio-economic development of
Pakistan and its subjects. The foreip investor is reluctant in bringing its inveshtrent in
Pakistan due to lack of con-fidence in her legal system.

Like other countries, in Pakistan the management and ownership of the public companies

rest with different bodies. The sharehorders being owners of the company provide equity
to the issuers and the management of the issuer is responsible to make that equity
profitable for the shareholders and for themselves. until the management of the company
is comrp! the compani6s eam good profit for their shareholders but where there is a

conflict of interest between the interests of the shareholders and those of the

managemetrt, the interests of the shareholders should not suffer. In the other countries of
the world the whistleblow'ing law is also being implemented to visible the comrption in
the public companies.

In Pakistan different laws have been promulgated to eriminate the corporate comrption.
These laws provide procedures of their own for their effective implementation but none
of them provide for the whistlebrowing except the guiderines on Reward pawent to
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Informant Scheme issted by the Competition Commission of Pakistan. Here we will

discuss Pakistani laws which provide either for the expression of their views by the

people or for providing information of some comrpt practices to the regulators.

4.2 Constitutional Provisions pertaining to the issue at hand,

our constitution does not have any express provision relating to whistleblowing but the

concept of Freedom of Expression coupled with access to infomration and public record

have been provided to the people by the constitution of Islamic Republic of pakistan

1973.

constitution confers upon the citizens of Pakistan the freedom of expression through

Article 19138, but this in the enjoym.ent of this freedom the constitution imposes some

reasonable restrictions. Freedom of expression imFlies the freedom of communication by

all lawful means. Moreover the courts has taken their views about this freedom of speech

in broader perspective such as August Indian Court held

'"The freedom of speech and expression carries with it the right to publish and

circulate one's ideas, opidons and views with complete freedom and by resorting

to any available msns of publication, subject to zuch restrictions as could be

legitimately imFosed under the clause".l3e

The whistleblowing is the expression or revelation of some inside infomration to the

maaagement of an organization or to the outside regulato(s) by its employee. These both

concepts are similar in the sense that they both recognize the basic instinct of human

being that is a person's right to express himself. The right of freedom of expression has

rr 19 'T'reedon of speech, etc. EvEry citiq,,n shall havc the right of freedom of speech atrd expressioD,
and therc sball be frccdom of the precs, subject to any reasJnable restictions fuosed by rr," in tae
intsrest ofthe glory oflslem or the intcgity, iecurity oi tlefeusc ofpakistaa or aay iart ttercor, ti"nay
relations with fo. rEigl stares, public order, &fense, decency or morality, or in riration to 

"oot"ryi 
oi

..- Court, co'i'mission ofor incitement ofan offence".
"'AIR 1962 S. C. 30s
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been used in our Constitution il broader sextse. It also covers to the whistleblowing

because the whistleblowing is also the expression or menifestation of some information

which is not available to the regulator, therefore, it is clear that whistleblowing is a

species of expression.

The basic pulpose of freedom of expression is to allow the citize,l:s to speak whatwer

they want, but subject to some reasonable restrictions imposed by law. If a whistle blower

bona fidely reports some irreguladty 16 1fos edministation of a corporation or to some

outside regulator, such reporting comes under the domain of Article 19 i.e., freedom of
expression, and if the reporter is penalized as a consequence of his reporting, he can

invoke Writ Jurisdiction of the High Courts to redress his grievance. Hence, the

constitution provides adequate remedy to the whistleblower. one can safely conclude

ttnt in Pakistan the disclosure by the whistleblowers is covered under Article 19 of the

constitutior, what is missing - a procedure for blowing the whistle and his subsequent

protection.

Importantly, a new Article 19-A regarding right to information has been added in our

Constitution tbrough its Eighteenth Amend-ent,l4

The right of access to inforrnation regarding public imfortance has now become a

"fundamental right" and aay cinzeq if denied such access, can.invoke the jurisdiction of
Suprerne Court under Article 184(3), or of a High Court under Article 199(2), of the

Constitution for the etrforcement of such fundamental right.

4.3 Sub-constitutional Legislation:

t* l9-A. "Right to Information. Every citizen sball have the right to havc access to information in all
matars of public iryorunce subject to regulation and ieasonable restrictioas iryosed by lary''.
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In Pakistani laws the concept of informer exists but here it is not so significant as

whistleblowitrg is, in other countries. Here we will discuss the laws which resemble with

the issue at hand:-

4.3.1 Freedom of Information Ordinance 2002.

Pakistan is the first coutrtry, in South Asia, which promulgated freedom of information

Iegislation through Freedom of Information Ordinance 2002 (FOD.t4t The Freedom of
Expression has been enshrined in Article 19 of the Constitution but right of access to

information or right to know was unavailable to the Pakistan citizens. The August

Supreme Court ofPakistan in 1993 while interpreting Article 19 ofthe Constitution held;

"The Freedom of Expression includes the ight to receive information".la2

The FoI was enacted in 2002, and the purpose of the promulgation of this ordinance was

to provide access to information to the people of Pakistan. This is a Federal legislation

aimed at dissemination of information about the public documents to the general public.

The ordinance provides a procedure to be adopted by a person who wants to get some

information from any departnetrt of the federal govemmed. under this ordinance each

department of the Federal GovemmeDt is required to designate an offcer who shall be

responsible to entertain the applications made under this ordinance within 2l day.. ooly
the citizens of Pakistan are entitled to get information under the provisions of this

ordinance. If the applicant, who wants to have some information under the provisions of
this ordinance, has any griwance, he may file a complaint to the office of the Federal

ombudsman, but if the matter falls within the domain of the Federal Board of Revenue

(FBR), the complaint shall be filed in the office of the Federal Tax Ombudsman.

Freedom of Informstion ordinance 2002 and iB implementation, Background, concems and
Reco.mendations, (Islarabad: cente for peace and Development Initiatives, 2oog), 2-
b-ry4wwar.Adl-pahstan-orQirmaecJston lrcafu (Online accessed on tiO5-
20t0)

1993 PLc 673 suprcme cotrtg Independent Newspaper corporation (pvt) Ltd v. chairman Fourrh
Wage Board and Implemettstion.
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The right to get information under the this Ordinance is available to every citizen of
Pakistan but this right has been subjected to some restrictions contained in section 15 of
the Ordinance, which states that the access to infonnation shall not be available to the

public if its disclosure may cause any harm or damage to the national interests of
Pakistan or to the conduct of intemational relations. It is worth 6gntisning here that the

lerm "Interests of Pakistan" has nowhere been defiled in the Ordinaace which makes it
rmlimifsd. Under the cover of these words the departnents of the Federal GoverDment

may refuse access to information to any citizen, which car make the provisions of this

Ordinance redundant.

The object to promulgate this Ordinance is to let the masses know the policies which

their rulers make for them. Though the freedom of infomration laws and the

whistleblowing laws deal with the disclosure of information but these both laws vary

from each other in the sense that in case former some outsider wants to get information

from an organizsfisa whereas the later deals with the voluatary disclosure by some

insider, either to the intemal administation or the outside regulatoE, any how the basic

purpose of these both is to disseminate information which is beneficial to the general

public.

4.3.2 Freedom of Information Bill,2008 (FOI BiX): .

The FoI Bill, 2008 is under consideration of the present govemment. Earlier to this FoI
Bill another bill known as the Freedom of Information Bill 20M was tabled in the

parliament by Ms. Sherry Rehman of Pakistan Peoples party @pp). The basic purpose to

enact a new Freedom of Information law was to improve the existing law on the subject,

on the one hand, and on the other hand to include the whistleblowing provisions

therein.lal

"' "Freedom of Inlormtion Bill, 2008: analysis and reconmendatioas. This paper w-as submitted by the
Consumer Righb Comission of Pakistan to tbe MiDistry of Ioformatiol & Broadcasting and to the
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4.3.3 Code of Corporate Governance 2002.

The code of corporate Governance zo02 (the code) has been promulgated to effectively
regulate the listed compqnies. The object of this enacfuent is the protection of the
interests of imocent shareholders and other stakeholders who despite iavesting their harcl

eamed savings had no access to the accounts of the listed compatry. The laws containing
simil21pvevisi6115 have already been enacted in the other countries, such as SoX in uSA,
to protect the interests of the shareholders. The effective enforcement of this code is in
the larger public interest, which is a prime consideration for the legislature and for the
Courts.la

The code e'r:rphasizes the maximum discrosure of information to the regulatory body and
the other stakeholders in a listed company. It has been made obligatory for the listed
companiss to have independent non-executive d.irectors on their board of diectors, who
represetrt the minority shareholders and the financial institutions. According to the code,
the listed companies are bound to constitute an aud.it committee which shall be
responsible for the audit mechanism of a company, both intemal and external. Under this
code the board of directors @oD) is required to appoint the extemar auditors of the
listed company on the recommendations of the audit commiftee. The code also direct to
the extemal auditor to review the intemal auditor's reports. The code further states that
all the external auditors of the companies in the financial sector shall be changed after
five years and has made it obligatory for the auditors to comply with the Intemational
Acco'nting standards and report the accurate position of the afairs ofthe company.

Miaisty of Law, Justice aud H,,'n,i Rigbts goverDEent of pakistaD on Zlr Jul/, 200g, page 2.
(accessed on25-05-2010)

t4 
2oO4 CLD ,.ir:.r7-, Ferguson & Co., Chanered Accountanx y. -Secttities & Erchange Commissionof Pakisaz" (SECp).
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The disclosure of interests of the directors and other persons, affiliated with the listed

company in any way, has also been made obligatory by the code. The purpose of
insertion of these provisions is to make sure that the comF^ny is doing arms length

transactions. Under the code the listed companies are bound to disseminate the

bformation to the Securities and Exchzr,ge Commission of pakistan (SECP), conceming

such affairs of the company which may adversely alfect the interests ofthe shareholders

such as merger or acquisition, any unforeseen loss of assets, production loss due to fue,
lock out or strikes. The prime object of this provision is to make the stakeholders aware

about the company position so that they may adopt precautionary measures to make their
investnents safe.

The BoD of the listed companies is appointed strictly in accordance with the

requirements of the code. The representatives of minority shareholders and fnancial
institutions also participate on the BoD of a listed company. The BoD of the listed

companies has inmense powers to manage the listed compaay's affairs. Under the code
of corporate Govemance the BoD plays an effective role in the policy formation and in
the appointuent of key officiars including chief Financiar officer (cFo) and the

company secretary. The minority shareholder and financial institutions appoint

independent non-executive directors on the company's BOD. AII listed compenis5 x1.s

bound to make sure the efective compliance ofthe code.

But this law does not address the issue of the one, who, in good faith, reports any wrong
doing in the organi2afisa 6 the administation ofthe compaay or to the outside regulator,
which may prove to be dekimentar and fatal to the interest of stake horders.

4'3.4 competition ordiuance, 2009 @eward payment to Informants scheme):

Guidelines on "Reward Payment to Informant scheme" introduced by the competition
commission of Pakistan, under the esmpetition ordinance is, perhaps the first piece of
any legal document containing the word whistleblowing. The Reward payment to
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Informant Scherne has been initiated in order to award the informants who provide any
information about the cartel to the Competition Commission of pakistan. The
commission shall reward to the infomrant at a scale from Rs. 2oo,ooo/- to Rs 10,00,000/-
. The commission shall determine the amount of reward by taking into consideration the
usefulness of the information. The identity of the infomrant shall be kept secret unless the
informant agrees to give evidence in the subsequent proceed.ings. It is entirely the
discretion of the competition cornmission to determine that whether the hformation is
usefirl or not and what reward should be paid to the irformant. These guidelines also
authorizes to an employee to brow the whistle on an illegal activity ofhis employer.

Apparently these guiderines contain provision relating to the whistleblowing but these are
drastically insufficient. These provisions do not provide a comprehensive procedure for
the whistleblower to blow the whistre. These guidelines are also s ent about any
desipated authority to whom the d.iscrosure should be made and what sort of protection
is available to the whistreblower. It has nowhere been mentioned in these guiderines that
when the intemal whisflebrowing shourd be made and when the whistleblower should go
for the external whistleblowing. The competition commission has been fu y authorized
under these guidelines to decide that whether the information provided by the
whistleblower is useful or not aad no other fonrm has been provided in these guidelines
where the whistleblower may go in appeal against the order of the competition
Qsmmissfsl. In short, we can say that the provisions contained in tbe Reward paynent to
Informant Schemg ars imm3hu.s.

4.3.5 Reward to the informers under the National Accountability Bureau
Ordinance I999 (NAB Ordinance):

Section 33-Ala5 of the NAB Ordiaance says that an amount of reward shall be paid to a
person, known as informer, who provides any hformation to the NAB authorities or to

"t Sectitn 33-A of the National Accountability Ordinaace, 1999 waso.air^".,:oorv rrlooi-. L f. l0{8_200r: pIJ 2oot r"a. st. +#d 
in thc ordinance througb
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any of its concemed agencies. The information must lead to successful investigation,

prosecution, and recovery of the bank loans or FBR tax defaults. The amount of reward

shall be paid in accordance with the usefulness of the information and amount recovered

pursuant to the information. The Ordinance provides that the infomrer may be a

govemment employee or any other person from the general public. The National

Accountability Bureau (NAB) has framed Rules pursuant to Section 34 of the Ordinance

to make recoveries and rewards under this Ordinance.

The Rulesl{ provides for the establishment of a recovery and rewards fund.l47 The fund

shall be managed by a commiftee.la8 rhe committee shall make recommendations to the

chainnan NAB for sauctions of rewards and making other ex-gratia payments under the

Ordinance. The rules further provide that the amount of fund shall also be expeirsed on

the improvement of an anti-comrption national strategy, on hiring the consultants and

experts, purchase of equipment and transport, and making ex-gratia payments under this

ordinance.rae The level of reward under this ordinaace extends from 4%o to 20yo of the

amount recovered under these rules.

4.3.6 Tax regime:

In 1980, the Government of Pakistau passed two orders to reward the informers who had

provided infonnation about the tax evasion.lso T\e order for the grant of rewards to

ofrcers & staf deals with the officers and staff of the tax departnent, knowa as the

informers, who provide information about the tax evasion. The officers and staff of the

tax departnent who informed about the tax evasion were entitled to yz of the amount

recovered from the evader or one year's salary of the recipient, whichever is the less.

lI I"I"9-^:.1-. pJility Bureau @ecovery & Rewud) Rules, 2002 (NAB Recovery & Reward Rules).''' Rule 4 ofthc (NAB Recovery & Rew.ard Rules).r{ Rule 3 of 6NAB Recovery &Rcward Rules).
'tt Rule 4 ofthe 6NAB Reco'very & Reward Rules).tn 

Order lor the grant ofrewaris to offcers a sin,z}b vrarc4 tsSO.
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The second order, Oder for the gra t of rewards to non-oficial informers,tst deals with

rewarding the non-officials who provide fuformation about the ta:r evasion. The

informers were entitled to reward an amount from 25% to Rs. 50,000/- out of the emount

recovered from the tax evaders. The only condition mentioned in the order is that the

reward will be paid if the tax sought to be evaded has been recovered at least to the extent

of the amount of the reward being paid.

The problem with these rules was that they were not uniform as the Federal rax
Q6ludsman held. h a Muhammad Khurshid and another y. Secretary, Revmue Division,

Islamabads2 that the Reward Rules need to be improved it requires re-consideration. The

ombuclsman recommeuded to the c. B. R to form a committee to reconsider the existing

reward nrles and give its fuding to have comprehensive and uniforrr Reward Rules in

respect of Sales Tax, Income Ta"x, Federal Excise and Customs Duty.

In 2006 the Govemment of Pakistan framed uniform nrles to reward the informers of tax

evasion, known as the unified Reward Rules, 2006, pursuail to the order of the Federal

Tax ombudsman. These Rules are applicable to all the employees of the Federal Board

of Revenue (FBR) who have got registered with the concemed Director General @G) or

the collector as informers.lss These rules are so comprehensive that they cover all the

e,mployees working under the control of the FBR. The scale of reward in case of anti-

smuggling activities may extend from 50yo of the value of goods confiscated to Rs. 130,

000/- plus 10% of the value of goods.r' lo ,oy other case, the amount of reward may

extend to two months' salary of the informer, but in no case the amount of reward will
exceed from two years salary of the employee or rupees two million in the whole service

of the informer. I 55

',ilq** *. grrttt of rewards to non-oficial informers,276 Marcb, l9g0.
':'2008 P T D 1865: Muhamnod Khurshid and aaother v. secretary, Revetue Divbion, Isramabad.t5-' R le 7 Uriq"d Reward Rules, 2006.
'- RuIe 4 (b) Unified R*,ard Rules, 2006.
"'RuIe 4 (e) Utified. Reward Rules, 2006.
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Under these rules there has been established a Common Pool Fund (CpF). Fifty percent

of the amount recovered from the tax evader is contributed in the cpF. The income of the

CPF is spe,nt on the welfare of the ofEcers and staff and of the FBR i.e., for the housing

of the employees and education of their chil&en, financial help of the family members of
th6 smFloyees of the FBR and other alike activities.156

4.4 Sarbanes Oxley and Pakistan:

The SoX is a comprehensive piece of legislation, implemented by the us congress for
the protection of interests of the listed company's shareholder. This Act is an extemal

legislation to Pakistan but it is being imFlemented in pakistan by some multinational

companies or by those companies desirous of being enlisted on the us stock Exchanges.

Especially the provisions of the Act relating to the protection of the whistleblowers,

transparent intemal conkol and creation of a better audit enyironment are being

implemented by the companies to increase value for the investors. '57 
pakirt"n state oil

company Limite4 MCB Bank Limited and pakistan pgtslsrr''" Limited are the

companies in Pakistan s,,hisfo [2ys whistleblowing policies.

The Association of certified chartered Accountants pakistan (AccA) has also

recommetrded that the provisions of soX are good for the pakistani business

environment. These provisions- should fog imFlemented in pakistan through some

indigenous piece of legislation. It has also been recommended that the provision similar
to SoX should also be incorporated in the revised code of corporate Governance.lss

f$ RuIc 6 1b) Unified Reward Rules, 2006.t)t ln'hcns5 o ey and Pakistan: way Fom,ard? It is a discussion paper pr€parcd by the Association of
certitred cbartcred Accountarts pakistan (AccA). This discussion papqr has be'o formulated Bftsr
intsrvicws fron the stakeholdsn. This d.iscussion paper arso includes the iryaa of an extemal
legrslation on Pakistani businesses. @dpAeypahgldgrt
(accessed on l.l-05-2009).

l5t Ibid
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4.5 Way forward

The above discussion makes it clear that the concept of informer exists in Pakistani laws.

The term informer has been used to denote a penion who provides information about the

comrption of some person who does comrpt practices either against the govemment or

againsf 1[g general public. The informer is generally a Person who provide infomration

about the comrption of some outsider to the inside regulators. In whistleblowing, on the

other haud, the whistleblower provides informafion about the comrption of some insider

either to the internal administralion or to the outside regulators. The concept of

whistleblowing is alien to the Pakistani law but the concept of informfi and rewarding

the informer exists in Pakistad laws.

The concept of whistleblowing must also be inserted in Pakistani laws so that the inside

comrption of the govemment departarents and of the public companies may be brought

on the surface. The legislature may pass a comprehensive whistleblowing law or may

insert the whistleblowing conc€pt in the existing laws through amendment. A-fter the

promulgation of the law on the subject ot amendment in the existing laws the concerned

govemment should be authorizeC to frame rules for the implementation of the

whistleblowing laws and these rules should cover different things such as mode of

reporting, fonrms of reporting, method of investigation, persons coverd and protection

provided to the whistleblowers. We may hope that after the implementation of the

whistleblowing procedure in Pakistim, the society can be cleaned from the stains of

comrption remarkably.
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Chapter No, 5

Conclusion

whistleblowing is an effective tool to control comrption and unfair practices, generally

from all public and private sector organizations and particularly from the large enterprises

or commercial conglomerates. Most of the countries of the world have made laws on this

issue that is why the whistleblowing laws are being imple,mented very successfully in the

countries like United States of America (USA) and United Kingdom (IJK).In developing

counties this tool is properly imFlemented with sulficient legal mandate and

enforcement -gchanism and this is evident from their successes in eliminathg several

misdemea[ors.

After the first constitutional amendment, when the right of freedom of expression was

given to the people of United States of America, the whistleblowers became plotected

under the u.S constitution. with a passage of time the U.s congress enacted different

laws relating to the whistleblowing especially for the protection of the whistleblowers

and at the same time the u.S courts provided diffaent tests to provide relief under these

statutes' The soX was specially promulgated on the public limited corporations ir
u.s.A. It, inter alia, contains some provisions for the protection of whistleblowers. Its

€nacbrent was in the backdrop of two major corporate scandalvcollapses of Enron and

WorldCom.

As far as Pakistan is'concemed it is a theo-democratic state. Here the legislation seeks

guidance in all the matters from the principles as enshrined in the Holy Quran and

Sunnah of the Holy Prophet (PBUI{). Moreover, Pakistan has a writtm Constitution and

these all sources e,mpower the legislature to enact whistleblowing laws. Allah says:

"And from among you there should be a party who invite to good and enjoi-u the right and

forbid the wrons. And these are they who are successful". (Underlined and bold for

emphasis)r5e

"'Snre Al-Lman Aya No. 104, traDslation by Maulana Muhan'rmad Alt online assessed on 19-09-2011
Aom fttp://www.musli- ordenglish{uran/quran-htu)
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At another place Allah says:

'You are the best nation raised up for man: you enjoin good and forbid evil and you

believe in Allah.-rs 6Jnderlined and bold for e.mphasis)

We understand from the above versus of Holy Quraa that Allah the Almighfy fs6 insists

on the restrain of evil or wrong.

The Constitution of Islamic Republic of Pakistan, 1973 also contains Article 1916r which

confers the freedom of expression on the citizens of Pakistaa, subject to some

restrictions. What is wanted a comprehensive sub-constitutional legislation on

whistleblov/ing, which must cover, specially, the two aspects that are a comprehensive

procedure for intemal and external whistleblowing and a mechanism for the protection of

whistleblowers. The existing regu.lators may also be ernpowered as extemal fonrms of

whistleblowing zuch as, for the government departments Public Accounts Q6mmifis€, fe1

chartered accountants ICAP, and for the public listed Companies Securities and

Exchange Commission of Pakistan.

In Pakistan, however, there is dire need of the whistleblowing laws but unfortunately

there is no specific legislation for the protection of the whistleblowers. In Pakistani

society, comrption is widespread and is at massive scale but this situation seems worse

due to lack of Iegislation on this subject. The technological developments have also

changed p6ans !f crime from violent to non violent and from deadly to sophisticated

manners. The laws should be made so as to restain all tpes of crimes. Whistleblowing

law can be implemented in Pakistan either tbrough new enactments or by incorporating

the whistleblowing provisions in existing laws. The existing laws have very narrow scope

in respect of whistleblowing; only piecemeal legislation can be traced out from different

'' S,n Al-Lr.o Aya No. 110, traaslatioa by Maulana Muhauoad Ali, ooline assessed ou 19{9-2011
Aom (htF://www.muslin-org/englishqE-aD/qEaD.hh)
''' 'Every citizen shall bave the right to freedom of speech and expression, and there shall be freedom of
Fess, subject b any reasonable restiction iryosed by Iaw in the interest of the glory of Islam or the
integrity, secudty or defeose of Pakistaa or aly part thercof, friendly relatioos with foreign states, public
order, deceucy or morality or in relation to contsryt of Court, coonission or incitcment of an offence,"
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laws. Whistleblowing laws can be very effectively implemented in the public compades

and other governmental departrnents.

Recommendations

Legislation on whistleblowing can be done by opting any of the following two options:

l. Makine General Laws for Whistleblowilg: The legislature can make general

laws for the protection of the whistleblowers in all institutions and organi2afiqa21

bodies whether governmental or private. The insiders, ernployees and related

panies of aD organis2tisa have first hand information about the planning or

occurr€,nce of crime in an organization because they are ea$ atrd eyes of an

organization. The whistleblowing laws should provide a sufficiently

comprehersive mechanism to deal with the information provided by the

whistleblowers. They can intimate the enforcernent agencies about the

commission of an offence in an organization but at the same time they have a fear,

a fear of retaliation from those against whom they are blowing the whistle. The

whistleblowers should also be adequately protected from retaliation and they

should also be awarded for blow.ing the whistle.

2' Incorooratins whisfleblowhs Provisions itrto Existfue Laws: The existing

laws such as the Code of Corporate Governance, 2002 (Code) contains different

provisions which are helpful to have check on public companies, by the Securities

and Exchange commission of pakistan (sECp). The whistleblowing provisions

can be incorporated in this code then it will be more helpftrl to cwtail comrption

from the public companies.l62 Reward payment to Informant Scheme issued by

the competition commission of pakistan under the competition ordinance, 2009

contains some provision to reward the whistleblowers who provide information to
the commission about any malpractice. The whistleblowing provisiorl in this

'62 The sEc? bas cal.led rccommeDdatioDs aom the different sukeholders and general public about the
r.evisiol gltlc codc of corporatc Govcmance 2002. The author has suggestea-tue srcir to io"orpooi.
the whistleblowing il the reyised Code of Corporate Govemance.
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scheme, is very ambiguous because it does not provide a comprehensive

procedure for the whistleblowing and about the benefits to the whistleblowers.

In Pakistau different laws have been enacted by the legislature and under these laws

differetrt bodies are established for the enforcement of these laws but the implementation

of these laws do not give the required results because the enforceme,nt agencies do not

have the first hand information of breach of law, the information which the insider

employees of an organization may have. This information can only be provided by the

whistleblowem. Moreover, the staff of these agencies should be properly tained so that

they may handle the situation very carefirlly as and when required.

The Government Organizations and the Non Govemmental Organizations should be

encouraged to arange seminars and workshops for the awareness of general public and

officers and employees of different organizations about the importance of

whistleblowing.
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