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Abstract

The Dissorution of Musrim Marriage Acr, (DMMA) 1939, is assumed to be based

on the Mdliki School of .ls/rimic jurisprudence. It is therefore essential to critically

evaluate if DMMA represents the Mariki school or is against, moreover, it shourd be

examined that whether the Dissolution of Muslim Marriages Act, 1939 provided rhe due

rights to women or it failed in doing so.

The study wirr begin with the history of Dissorution of Musrim Marriages Act,

1939. The circumstances and situation of early part of twentieth century wilr be

discussed, which forced women to reave Islam. The first fotwd of Maulana Ashraf Ari

Thanavi, which led women ro renounce Isram and then his revised fatwd wilr arso be

analyzed in the first chapter. It wiu arso be highrighted how unanimous ry ar the Hdndfi

jurists took the iniriative to deive fatwd from Mdlikischool, on the matrer of dissolution

of marriage. we will also discuss three opinions of HdnaJi jurists regarding the

dissolution of marriage in case ofapostasy.

In the second chapter, those sections of the Dissorution of Muslim Marriages Act,

1939 will be examined, which do nor represenr Mdtiki schoor. Hdnd/i and Mdriki

opinions regarding the dissorution of marriage wi[ arso be examined in this chapter.

In the last chapter it will be proved thar after adopting the DMMA, 1939, the

Hdndfi iuists gave the Jarwd tota y based on the Mdriki School of /s/dmic jurisprudence.

Hdndfi and even the non- Hdndfi juists (Ahle_Hadess) of the Subcontinent never diverted

from the real intention of Mdliki School of thought. Some suggestions regarding

amending the Dissolution of Muslim Marriages Act, 1939 will also be given in ihe last to

make the Act according to the intention of Mdliki Schoolof thought.
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CHAPTER.l

BACKGROI.N\D OF THE DISSOLUTION

OF

MUSLIM MARRIAGES ACT, 1939



1.I INTRODUCTION

women rights have been at stake in the world since time immemorial and the situation

further worsens when these are violated under the umbrella of religious norms. As a

matter of fact, men are dominant while women are treated as their subordinates.

Throughout the history, women have been looking for a status and basic rights. while all

social myths and yalues, and religious interpretation always favor men. Men are always

considered the bread winners and women are restricted to home to do unpaid domestic

work. All important positions belong to men whether in politics, law, administration or

religion. Normally religion or religious interpretation is considered responsible for

women's subordination. women of almost all religions are yet to struggle for the right ol

genuine equalityl. In the Subcontinent, the situation of Muslim women is the worst,

where they are being supprcssed not only by the social values but also by religious values

and laws. In the early part of the twentieth century, when women of the united States of

America (USA) and other countries were having the right of vote, the Muslim women of

the subcontinent were still struggling for their basic rights. These rights were guaranteed

by religion, Muslim women do not need any new law for their rights, and it isjust needed

to interpret these laws2.

Marriage is an important stage in the life of every individual as it brings with

itself responsibilities, rights and duties for both the parties. Human life is very complex

with many ups and downs, which sometimes create a situation where the bondage of

marriage needs to be dissolved, either by the consent of both or one of them. The

dissolution of this marriage bondage is not as simple as it seems to be because it brings a

I Zakia-A-siddiqui , Muslin Wonen (New Delhi: Md publications, 1993), 2 t .

' Abu'l a'la Mowdoudi, Hoqooq Ul-Zojain (Lahorc: Idara Tarajuman al Qur'an, 1965), 14.



Iot oftroubles and problems side by side providing solutions to the already existing ones.

Different religions, societies, constitutions and judicial systems have set different laws

for the dissolution of marriage between a husband and a wife at different times. lslam,

which is a complete code of life, has also not ignored this important dimension of human

life and has prescribed a definite way to dissolve the marriage bondage.l

The early part of the twentieth cenrury was tough for the Muslim women of the

Subcontinent as regards the marriage issues. The Ulana (lsldmic religious scholars) of

that time were too strict to their/qi. Regarding Muslim family law, most of the scholars

ofthe Subcontinent were strict followers of the opinions, sayings and doctrines of Imam

Abu-Hanifaa.

These Isldmic scholars considered the statements of their respective Imams as

unalterable; they never initiated to consult any other Isldmic school of thought. They did

not allow even minor changes inthefiqhi opinions to make them conforming to changing

circumstances. As far as our topic is concemed it is important to understand lhe Isldmic

law about separation (faskh) and especially the opinion of HanaJl School ofthoughr.

I.2 HISTORY OF DISSOLUTION OF MUSLIM MARRIAGE ACT, 1939.

In 1913, a Muslim husband applied to a British court in India for the restitution of

conjugal rights, but his in-laws refused to let his wife join him.s His inJaws claimed that

'lbid,qj
' A school of law or a school ofthought in the lsldnic legal system is usually associated with the name of
its founder. This is true, at least of the Szrrrli schools. A school of law, besides being an internally
consistent system of interpretation lends uniformity to the law. lt is generally known that there are
multiplicity of opinions within the Isldnic legal system. By followinB a school of law the follower accepts
a uniform venion within this rich variety. (sce, Imran Ahsan Khan Nyazee, Theories o/ lsldnic taw,2d
reprinl (lslamabad: /s/arrrb Research institure, 2005),8). (hereinafter referred to as Nyazee, Theories of
lsldnic lal,).
5 Muhammad Khalid Masoud, Aposrasy and Judicial Separarion in British tndia, available online ar :<
globolwebpost.con/farooqny'study_res/islany'.../ncud_apostosy.docp last accessed:20-04-2012



the woman had become an apostate and thus, according to lsldnic law, was no longer the

claimant's wife. The judge asked the claimant to obtain a fatwo, (legal suggestion from

certified /s/dmic scholar) to clarifo rhe position of Isldmic law on the status of his

marriage. The claimant, therefore, approached Maulana Ashraf Ali Thanavi (d.1943) for

fatwd, who ruled that due to apostasy the marriage was annulled. Translation of the

question and answer is given below.6

Question: What do the scholars ofreligion and the j urisconsu lts of law say in the

maner ofZayd [a fictitious name], who married a woman and brought her to his home? A

few months after the consummation ofthe maniage, his wife's guardians came to take her

back. Zayd sent her with them. Several days later, when Zayd asked her to return, her

guardians declined, offering various excuses. After a few days, they flatly refused and

demandcd khul [that is, divorce on payment of consideration by rhe wife]. Zayd had no

ahemative but to apply to the govemment [court] for his wife's rerurn. When the

guardians leamed [about Zayd's application to the court] they immediately taught rhe

woman words of unbelief, The woman unered those words of unbelief. Now, the

guardians have submitted to the coun lhat the woman, as a sane and adult person, had

unered those words of unbelief, hence her marriage conrract with Zayd was no longer

valid. Thus the plaintiffs request [for his wife's return ro him] was notjustified. Since the

marriage was annulled, they could not rctum her. Afler this declaration, the judge asked

Zayd to seek a IofieA. The lrd9ment is withheld pending receipt of rhe /afyd. Now, the

question is, [with regard tol this woman. who uttered the words of unbelief, whether as

instructed by her guardians or on her own [initiative], with rhe inrention to annul her

marriage, is her marriage contract annulled according to Cod's Iaw] or not?

Response: Annulled. Uttering words of unbelief, intentionally or knowingly,

whether one actually believes in those words or not and whether it is one's own view or

5 Khalid Masoud, Apostasy and Judicial Separation, 4

4



someone elsers instructions, necessarily constitutes unbelief in alt cascs. Since unbelief

causes annulment ofthe maniage contract, the marliage [in question] is dissolved. At the

same time the maniage contracts ofthose, who instructed her words ofunbelief, are also

annulled. The maniage contracts ofall ahose, who consented to such instructions, are also

annulled. The only differencc [between the status ofrhe marriage contract ofZayd,s wife

and that of the wives of those, who raught her words of unbeliefl is that according lo the

Shari'a, Zayd's wife should be forced to embrace Islam and to marry the same first

husband. She is not allowed to marry any other person. The wives of those, who taught

words of unbelief and of thosc who supported them, howeyer, are allowed to marry

whomever they wish after completing rhe'iddar [Arabic: ,idda, the specified waiting

pcriod after the annulment of maniageT.

Before discussinE this fatv,A, it will be better to know about the tkee opinions of

HdndJl School of ,ls/dzrc jurisprudence about the apostasy of a woman.

1.3 SEPARATION THROUGH APOSTASY OF WOMAN (ll,4N,4FIOpINIOrg

The first opinion of HAndfi juist (Zahiul Ravia) says that after the renunciation of Islam

by the wife, the marriage bond is finished, but she will be forced to retum ro Islam and

remarry her first husband, and until she does not accept Islam, she will be kept in prison.E

The second opinion is ofa HandJi juist (lsmaeel Zahid, Abu al Nasar al Dabohee,

and Abu al Qasim Safar) from Samarqand and Bukhara that says that in the matter of

renunciation of Islam by the wife, the marriage bond will remain valid, there will be no

breach in the marriage bond and the renunciation of women will never make any effecl

on the marriage bond.e

7 Annex i
E Tanzeel al Rahman , Majmoo'a i gawaneen i islom (lslamabad: Islamic Research Institute,l 965),72 I

'tbid



The third opinion of anorher Hdndfi iurist is that the renounced women will be

treated like a slave and her husband will remain her custodianro.

It is evident that Ashaf Ali rhanavi gave his fatwd according to the first opinion

of Hdndfi school of Isldzic jurisprudence, according to which the marriage is dissolved

after the renunciation of Islam by the wife. The first opinion also includes that a woman

will be forced to remarry her first husband. But for courts, it was enough that Ashraf Ali

Thanavi annulled the marriage. Second thing is that forcing a woman to again accept

Islam and to remarry her first husband was not possible in British Indiall.

The court dissolved the marriage on the basis of this fatwd of Maulana Thanavi.

The court verdict opened the doors for the Indian Muslim women to get separation from

husbands. Before this decision, as earlier stated there was no remedy for the Muslim

women of India to get rid of the marriage tie. So, the rate of apostasy surprisingly

increased after this fatwd of Maulana Thanavi. On the other hand, the Christian

missionaries also contributed to it. They surted to motivate the Muslim women to

convert to Christianity and to get rid of their husbands. A missionary by the name of

Reverend Paul in Lyallpur baptized several new converts and issued certificates of

baptisml2. There were a number of Christian missionaries all over the India, who were

working to convert Muslim women from Islam to Christianiryll.

'o Ibid
" Sabiha Hussain, Muslin llomens Rights discourse in the Pre-lndependence Period, available online at
:<www.cwds.ac.in/OCPaper/sabihaOccasionalPaper.pdD last accessed:20-01-2012
'' Khalid Masoud, Aposrasy and Judicial Separation, 6
'' Ibid.



The religious political party of India, Jamiat'Ulama i Hind, were too much

shocked by these conversions. They started demanding reforms in the Isldmic law about

the dissolution of marriagela.

1.4 APOSTASY AND BRITISH INDIAN COURTS

By going through these cases of conversion, it is observed that most of the lower

courts were too concemed to know whether the conversion was genuine or a method to

dissolve the marriage. On the other hand, the higher courts clearly declared that lhere was

no need to know the motives and objectives of the conversion. For higher cou(s the

conversion was enough reason to dissolve the marriage.

In many cases, husband requested the court not to dissolve the marriage because

the conversion of the wife was not genuine and was just a tool to get rid of the marriage

bondf5. The Additional District Judge, Lyallpur, dismissed the case of Msr Rohnate,

observing that her conversion was just a trick to dissolve the marriage, thus the court

could not dissolve the marriage. The judge also called the conversion a'lrick".16 The

Higher Court, however, dismissed this argument and observed:

So long as the defendant has formally renounced her faith is Islam and has gone through the rite of

baptism, the formal recognition of her admission into Christianity, the maniage must be held to have been

dissolved according to law, and it is immaterial whether her motive is a genuine conversion or a device to

have the marriage dissolved.lT

In another decision the High Court clearly mentioned:

la 
Sabiha Hussain, Mus lin llonens Rights, 34

'r Muhammad Khalid Masoud, lqbal Reconstruction of ljtihad (lslamabad: /s/drnrc Research lnstitute,
1995), r56

't All-lndia Law Repon 1928, Lahore, 954I lbid



"Apostasy ofeither husband or wife brings the dissolution of Muslim maniage It is immaterial to

know whether the conversion is genuine or method to dissolve the marriage.rt

In 1937 Saeedan vs Shad a similar situation developed, when the district judge

doubted the conversion and did not dissolve the marriage. The high court dissolved the

marriage and declared that the marriage is dissolved whatever is the reason.le

In 1938, a complicated thing happened during the case of Reshman vs Khuda

Bakhsh. Khuda Bakhsh asked the court for restitution of conjugal rights, while Reshman

declared her conversion to Chdstianity. The lower court dissolved rhe marriage. On the

appeal, the districtjudge started investigation about the conversion. Reshman was offered

pork to eat, to judge her conversion. Reshman refused to ear. On the basis of this, the

judge assumed that she had not abandoned Islam and her maniage was not dissolved.

Reshman appealed to the High Court, which dissolved the marriage and fu(her ruled that

"There was no need to investigate the genuineness ofconversion ".20

Even in some cases, some people cited the opinion of the Hdndfi jurists of

Samarkand and Bukhara to courts. However the courts were strict that after the

conversion of a woman the marriage was dissolved. In the case of Sardar Muhammad vs

Mst Maryam BiDi, Amir Ali cited the views of the HAnAfi jurists of Samarkand and

Bukhara that a Muslim man could marry a Christian woman, but the court annulled the

marriage.2l In anotherjudgment the court declared:

"Apostasy by either husband or wife means that marriage is dissolved. The real question in such

cases is not whether she adopted Christianity or not, the real question is the wife has renounced Islam.22

It All-lndia Law Repon (Mst Rahmate vs Nikka and others) 1928, Lahore 954(l).
'- All-lndia Law Repon 1937, Lahorc,217
m All-lndia law Report I938, Lahore,482-85.
2' All-lndia Law Repon 1936, l-:horc,661.
!2 Alt-lndia Law Reporr 1936, lahore,66l



Interestingly, mostly these cases were filed in Punjab. The ratio of apostasy

surprisingly increased in Punjab. Another interesting thing was that the renounced

women were fully aware of the Hdndfi law regarding apostasy, because most suits were

filed by the husbands for rcstitution of conjugal rights. The renounced women did not

consider it necessary to confirm the dissolution of marriage from the courts. They took

full advantage of this Hdnafi law.

Maulana Thanavi criticized those women, who were renouncing Islam. According

to Maulana Thanavi, it was ignorance of the law on the basis of which those women were

using apostasy as a weapon to get rid of their husbands.23 Maulana further ruled that

Hdndfi opinion never allowed an apostate woman to contract second marriage, so it was

total ignorance of the Hdndfi law. All the thee opinions of Hdnafi School of /sidmic

jurisprudence, never allowed an apostate woman to contract second marriage. Maulana

Thanavi was worried about the conversions. Some Hdndfi jrtrists cited the view of the

Hdndfi juists of Samarkand and Bukhara. This view was also cited in the British Indian

courts, which, however, did not accept it and continued to dissolve maniages on the basis

of the apostasy of Muslim women.

The Indian Muslims were concemed on the growing rate of conversions and

wanted some solution to stop the same. For this purpose, it was necessary to provide

some way out to the women regarding dissolution of marriage in Isldmic law.

I.5 WHY DID WOMEN CHOOSE APOSTASY FOR SEPARATION?

Islam has given great importance to the sanctity of marriage and desires to

strengthen lhis relation. But if the rclations between the spouses reach a point where it

! Maulana Ashnf AliThansvi, Al-Heela ol-Najiza li'l-Hilat Al-'Ajiza (l,7ihote:Al-Faisal Publisher, 1996),
t92



becomes necessary to untie them, then such relations may be abandoned. Although,

separation is the most detestable thing in Islam, but at the same time it does not favor that

the husband and the wife remain united in a hate full union. Though Islam does not

appreciate separation of the spouses, but when the objectives of marriage are not being

fulfilled then it is better to untie such a relation. The objectives of marriage include:2a

Protection against unchastity.

Peace and tranquility of spirit.

Love and respect.

Continuation of human race and religious upbringing of children under the

patronage of husband.

Islam asks the believers to strengthen the relationship of maniage and make it

successful. But the circumstances may arise when it becomes impossible for the husband

and the wife to remain united. Then separation is allowed. The separation can be

achieved in many ways in the /s/drzic la#5.

The Isldmic law has given the right of talaq (divorce) to men. The literal meaning of

talaq is'\o leave" or to "snap off' or "to separate". Divorce is right of the husband. He

may use this right with reason or without ,eason2u. Islam has bounded men not to give

divorce but legally no restriction is imposed on them. It has repeatedly said that divorce is

only an evil. It is most detestable one among the lawful things, but whenever a husband

wants to get rid of his wife, legally he can do.

Similarly Islam has given the right of separation to women. ln pre-lsldmic Arabia,

women had no right to claim dissolution of marriage on any grounds. Islam, however,

:a lamalj. Nasir,T'he tslanic Law o/ Persono! Status (London: Graham and Trotman, t986),38
25 Ibid.
26 Asaf A.A.Fyzee ,Our Lines ofMuhannadan Law (Oxford University press,l999), 150

a.

b.

c.

d.

l0



allowed women the privilege of seeking divorce denied to them by the primitive society

of the Arabs. Khula is sought by the wife; the husband is given the compensation to

release her from the marriage tie.27

Women have the right of khul and faski to untie relation with their husbands.

Klal is when wife has a dislike for her husband and ask him to be released her in

exchange of a sum, or all parts of her Mehar. If the divorce is affected by the mufual

consent of husband and wife then it is known as mubaraPs.ln the case of khut the wife

requests for release from the marriage bond and the husband agrees for certain

consideration, which is usually a part or the whole of the mehar (dower). In mubarat

apparently both are happy at the prospect ofbeing rid ofeach other2e.

In the case of khul when both husband and wife agree to untie the marriage bond

then there is no problem. The real problem starts when wife wants separation and

husband does not agree.lo.Maiority of Muslim scholars are ofthe opinion that the consent

or approval of the husband is necessary in case of khul.st It cannot be granted by the court

on the request of wife if husband does not agree. It is also a fact that all the four ,Srrrn I

schools of /s/dzic jurisprudence do not allow ,tl,z/ without the consent of husband.

According to them, khul can only happen ifhusband agrees and without his consent the

court does not have any jurisdiction to separate the spouses. So in the early part of

twentieth century, the women started renouncing Islam because they were not having the

nght of khul, both HAndfi juists and courts were having the same opinion that the khul

can only happen ifhusband agrees.

'? Zakia-A-siddiqu i, Muslim llomen,34
2E Fyzee, Muhammadan Law,63
r" Ibid,6e
r0 Tahir Mansoori ,Muslin Fanily Law in lslam (lslamabad: Shori'ah Academy), 114

'' Zakia-A-siddiqui, Musl in tl onen,35

ll



The word faskh means annulment or abrogation . rn fat<sh, power lies with rhe

Muslim judges to annul a marriage on the application of the wife. Majority of Muslims in

the Subcontinent are follower of the Hdndfi School of thought, which in this regard is

considercd to be quite stict.'2 Hanatr iurists admit that only the wife of an impotent

husband can apply for laskh (dissolution of marriage).r3 In rhe maner of faskh, Matiki

School of /s/dzic jurisprudence is considered to be more liberal for women. It requires

ruling by the court in the following instancela.

I. Illness or any defect in male.

2. Impotency of male

3. Cruelty or immoral treatment by husband

4. Missing of husband

5. Imprisonment ofhusband

6. Non-performingMaintenance

So from the above discussion it is clear that in Hdnd/i law, women do not have

the right of ,tfiul without the consent of husbands. So in I 9l 3, the Indian Muslim women

were not having the option of ,tlul. Similarly in case of laskh (dissolution of marriage)

only the wife of an impotent husband could apply for faskh (dissolution of marriage). So

if an Indian Muslim woman wanted to get rid of her cruel husband, she was not having

any option. T\e Hdndfi School never recognizes the dissolution of maniage on the basis

of non-maintenance, cruelty, imprisonment of the husband, missing husband, or on the

basis of any defect in the husband. The most miserable condition was in the case of

missing husband. According to the HdndJi school of /s/dzric jurisprudence, the wife of

t2 Fyzee, Muhannadan Low.l69
" lbid,
t4 Mansoori, Family Law in lslan,l54

t2



the missing husband cannot get separation until the people of the same age of her

husband are Iiving alivels. So, according to Ahnaf, the period is approximately eighty to

one twenty years.l6 Therefore in practical, she can never contract a second maniage. So

these things forced the Muslim women of India to renounce Islam just to get rid of their

cruel husbands. The HdndJi law regarding dissolution of marriage was $eatly blamed for

these conversions.lT

I.6 MAULANA MOWDOUDI AND THE I'4N/{r'/ OPINION

Maulana Mowdoudi criticized rhe Hdndfi opinion regarding the dissolution of

marriage.r8 According to him, the purpose of lsldnic Law regarding marriage is to

protect the chastiry of the spouses.3e T'he HdndJi law failed to protect the basic objective

of the marriage that is chastity. The Qur'an has called the marriage as ,.Hisan', or

"Mohsanat", which means both men and women, enter in the fort of chastity. euran

says:

"wed them with the permission of their owners and give them their dowers, according to what is

reasonable: they should be chaste, not fomicators, nor taking paramours" (,{/ ivr'.'a 2j)

"(it is lawful for you) to have the virluous women ofthe believers and vinuous women ofthose were

given scripture before you, when you give them in wedlock, with honou'.s, not in debauchery, or free

love" (Al-Maidah fl

So if we look in depth of the meaning of these verses of the Holy eur'an, we

understand that the most important objective of the marriage is chastity and to keep the

men and women away from adultery. chastity is the purpose of marriage, for which we

'-t. Hamihon's H edaya.Engl ish translat ion, 2 I 3

'o Mowdoudi, ffaqo oq ul-Zojoin,l40
" Sabiha Hussain, Mzrlim lfonens Rights
t-E Mowdoudi, Haq ooq U t-Zojain, I l0
" tbid,

l3



can sacrifice other objectives of maniage, but for any other objective we can never

sacrifice the objective ofchastityao. If in a marriage relation a stage reaches, where it is

felt that the limits of God (chastity) can be violated then it will seem better to finish

such a relation of the spouses instead of violating the limits ofGod.

The Holy Prophet (P.B.U.H) also confirmed this purpose of marriage by saying:

"O, you young men, whoever is able ro marry, should marry for that will hetp him to lower his gage and

guard his modesty"

In another Hadith, the Holy Prophet @.B.U.H) said:

"Modesty is part of faith (lman), that part is achicved when a p€rson enters a marriage contract"..t

In Maulana Mowdoudi's view, the chastity is the most basic purpose of marriage

but the Hdndji law gives all the powers to the husband in the matter of the dissolution

of marriage and it gives just misery to a woman. Maulana Mowdoudi was also of the

view that ijtihad was the only way to provide solution of the problems of Muslim

rrornen.o2

The second basic objective of marriage is love and affection between the husband

and the wife. The holy Qur'an explains as follows:

"And one of His signs is lhat Hc made wives ofyour genoas so that you may seek comfort in them and

He inspired love and sympathy between them" (Sura h Room 2 t)

The Qur'an further says:

"lt was Allah, who created mankind out of one living soul. and created of that soul a spouse so thar he

might find comfort and rest in her"(Surah Al lraf t89)

o Mowdoudi, Haqo oq At-Zojain,lT
'' Sahih al-Bukhari . Kitab Ul Nik*ah 2.. 5066.
'2 Mowdoudi, Haqooq Ut-Zojain,ll0
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In another verse, the Qur'an says:

"The wives are like garmens to you and you (husbands) are like garments to them" (surah Al Ba*kara

t8n

In another verse, the Qur'an says:

"Either to retain in the recognized manner or to relearie in fairness" (Sura h Al Ba*koroh 229)

So from the above verses ofthe Holy Qur'an, it is clear that Islam does not require

just a symbolic relation between the husband and the wife but it wants a true relation

based on love, likeness, mercy and kindness. By using word,s "garments of each other"

Islam makes it a more solid relation. Dress not only covers the parts ol the body, but

also makes a person more protected.

If there is no love and affection between the husband and the wife, then this

relation is like a dead body. Maulana Mowdoudi criticized the HandJi Law because if a

wife does not love her husband then this law gives her no opportunity to finish such

marriage, while a man, if he does not like his wife, has the option of divorce. In HAndfi

law, the woman does not have the option of tlzl without the consent of the husband

and similarly she does not have any option to untie such relation in lhe maner of non-

maintenance, cruelty, missing husband, or on the basis of hatred.

I.7 REVISED FATWAOFMAULANATHANAVI

Maulana Thanavi realized the alarming situation and took the initiative to find a

solution. He was greatly supported by Maulana Muhammad Shafi and Maulana Abdul

Kareem Gumtoulvey.al He wrote a large number of letters to the scholars of Matiki

School of .ls/dzic jurisprudence. Maulana sayyed Hussain Ahmad Madni also helped

'r Ashraf Ali Thana vi,1l-Heela al-Najiza li,l-Hilat,l5
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Maulana Thanavi in this purpose. After several years of extensive consultation with

nultis (religious scholars) in India and abroad, Maulana Thanavi published a /arwd

entitled "Al- Heela al -Naj iza I i'l- Hil at Al:Ajiza".

Maulana Thanavi gave the forwd from Maliki School of Isldmic jurisprudence,

with the help of many Handfi Muftts. He involved all great Handfi Muftis in this process

and got the farwd endorsed by them.aa The Maulana first consulted the books of Maliki

School of /s/dzic jurisprudence, containing opinion about the dissolution of marriage.

Then he got the information from Maliki jurists through lettersas. He expressed very

sensitivity and care about the issue and consulted four groups of Muftis,three in India and

one in Madina. Maulana Hussain Ahmad, the leading Mufti of Dar-al-uloom Deoband,

extended him great support in gefiingfatwd from Matiki scholars. In fact, except the issue

of MaJkoud al Khabar, on all other issues, he conducted in-depth research in Madinaa6.

Maulana Hussain Ahmad also helped Maulana Thanavi in corresponden ce with Maliki

Mufris. All the well known Hdndfi Muftis not only helped the Maulana but they also

endorsed rhe new fatwd based on Maliki school of Is/dzrc jurisprudence.a? Eleven great

Muftis of Daral-Uloom Deoband helped Maulana Thanavi and also venfied the fatwd.

Similarly four Muft'ts from Darul Aloom saharanpur also verified the new fam,d.

Maulana Zakria (the leading scholar of rableeghy Janal) is also included in rhis list.at

In the new rfarwd, Maurana Thanavi further ruled that apostasy does not annur a

Muslim marriage; therefore a wife may obtain a judicial divorce based on Maiiki School

of Isldnic jurisprudence. He advised the wives that if they wanted to get rid of their

Annex ll
'5 Ashraf Ali Thanavi, A!-Heelo al-Najiza li,l-Hilat,346 tbid

" Anne x iii
tt 

Ashraf Ali Thana vi, A l-Heela al-Najiza ti,t-Hitat,34

l6



husbands then first of all they should seek for khul from them. If the husbands do not

agree, then the women can apply for dissolution of marriage on the basis of Matiki

School of .ls/dzrc jurisprudence.

In 1935, in the case of sardar vs Msmr Maryam BiDi, this new fohed was cited but

the court refused to deviate from the HdndJl law.ae so the need was felt to amend the law

through the legislation. The Jamiat-(Jlema-e-Hind, one of rhe political parties of Ulemo

of India, strongly supported the revised /arwd of Maulana Thanavi. eazi Muhammad

Ahmad Kazmi, a lawyer and member of the Indian parriament from Meerut, presented a

bill in the parliament for this reform. while presenting the bill in the Assembly, he said:

The reason for proceeding with rhe bifl is the great rroubre in which r find women in

lndia today Their condition is realy heartrending, and to stay any longer wirhout rhe

provisions of thc bifi and alow rhe mares to continue to exercise rheir rights and to

deprive women of their rights given to them by religion would nol be jusrifiable_ rhe

rights of women shourd not be jeopardized simpry because they are not represented in

this house. I know, sir that the demand from educated Muslim women is becoming more

and more insisrenr, thar rheir righrs be conceded ro them according to lsrdmic law. I rhink

a Muslim rvoman must be given full liberty, full right to excrcise her choice in

matrimonial mattersso.

After long debates and several rounds of discussion, the bill was finally passed

with the title of "Dissolution of Muslim Marriages Act, 1939".5t The Act provided rhat

the apostasy of a Muslim wife did not annul the marriage conrract, and it allowed all

grounds admitted in Maliki school of .Is/dzic jurisprudence for the dissolution of

oe 
Sardar vs Msmt Maryam Bibi, 1935 Jullandhar, vide AIR 1936,666.

50 
Legislative Assembly debare 1939:616

5l Annex iv
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marriage. The Act also provided that the women can take decree from the court for

dissolving marriage on the following grounds:

l. If the husband is missing

2. Ifthe husband is not providing maintenance.

3. Ifthe husband is sentenced to imprisonment.

4. The husband fails to perform marital obligation

5. If the husband is impotent or having other physical defects

6. If the husband treats the wife with cruelty

The Dissolution of Muslim Marriages Act, 1939 provided the Muslim women a

chance to get decree of dissolution from the court, without renunciation of Islam.

However, some religious scholars showed their dissatisfaction over the bill. T\e Ulana

felt that the Dissolution of Muslim Marriages Act, 1939 was not representing the original

recommendation.52 Secondly this Act was valid for all the Muslims of India, including

Sznnis and S/r'as. The Jamiat-Uema-e-Hind blamed the member of Muslim League

legislarure for modifying such un-/s/dnic modificationsl . Maulana Thanavi also showed

his displeasure over such un-lsldmic lemperingia. The Maulana Thanavi further ruled that

if there was no Muslim judge or Muslim court, then according b HAndfi law there would

be no dissolution of marriage (faskh). Some of the members of legislature reacted to the

objection. Mr J.A Throne (a nominated member of the Govemment of India) pointed out

that

t2 Sabiha Hussain, MLrliz Womens Rilhls,31
u tbid,

" Ibid,
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"The difficulty of implementation of this clause will arise in those provinces where the

number of Muslim judges in particular and Muslims in general was small".55

I,8 TWOBASICREASONSFORTIIEREVISED FATWA

Maulana Ashraf AIi Thanavi mentioned rwo neasons in the beginning of the fafiyd

that why the need was felt to consult Maliti School of .ls/dzrc jurisprudence.

The first reason was to provide women some kind of remedy regarding the

dissolution of marriage through court, without renouncing Islam and at the same time to

show that Isldmic law has all the solutions regarding woman's right ofseparation.56

Another reason, which forced the HdndJi jvsts to take fava from Malikr school,

that there was illiteracy and ignorance of Isldmic knowledge among the general public.

Most of the common people adopted those laws regarding rhe dissolution, which were

even not present in the Maliki school of /sirirnic jurisprudence. It was necessary to show

the people the real picture of Maliki School of /s/dz jc jurisprudencesT.

CONDITIONS FOR CONSULTING OTHER SCHOOL OF ISLAMIC

JURJSPRUDENCE

Maulana Thanavi also debated the point that the follower of one school ol Isldmic

jurisprudence could follow the saying ofother s chool of Isldnicj urisprudence.

CONDITION NO.Or

Maulana Thanavi was of the opinion that, when the follower of one school of

Isldmrc jurisprudence could follow the law and saying of the other school of .Is/a-rrrc

55 lbid.JE
$ Ashraf Ali Thanavi, At-Heeta at-Najiza !i,l-Hilat,,2E
" lbid,3o
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jurisprudence, as it was the need of the time. But some of the religious scholars rejected

the idea on the plea that ijtihad could not be done as it was valid up to the fourth century

Hijry only.st Some Hdndfi tJlema claimed that the follower of one school of thought can

never follow the other school of thought. According to them, the victim wives have not

any solution except Talaq Tafiid (ln the Hdndfi law, a man can stipulate his right of

divorce to his wife at the time of Niktah). These judsts argued that the HdnaJi law gives

the woman an advantage to have the ight of Talaq Tafiid at the time of Nikah.

However, Maulana Thanavi insisted that in case ofneed the law ofother schools

of /s/amlc jurisprudence could be followed.se According ro the Hanafi School of /s/dm ic

jurisprudence, only in the utmost necessity a fant'd can be taken from the other school of

.i's/a-n rc jurisprudence6o . But this utmost necessity does not mean the necessiry of single

person but it should be the necessity of the whole Umma (nation).

Secondly, the way the Muslim women were renouncing Islam and Christian

missionaries were working in this regard; there was a threat that if this law is not

modified then a time will come when most of the Muslim women will convert to

Chdstianity.

CONDITION NO.O2

The second condition is that the common person cannot take the fafira from other

school of /s/dzrc jurisprudence, only the Mufris (qualified religious scholars) can do this

work.

tt Ibid,66

" Ibid,69

'tuid,37
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CONDITION NO.O3

The third condition, which is necessary according to (Jlema for acting on the other school

Isldmic Juisprudence, is Tdtfeeq't . According to [Jlema, instead taking different things

from different schools of /sldzic jurisprudence, one has to be restricted to one schoor on

a single issue62. For example if we are taling the opinion of Imam Malik then we musr

have to follow him fully on that particular issue. For example in case of a lost or missing

person, if we solve this issue according to rhe Maliki School then all its parts regarding

the missing person should be applied. we cannot apply the one part and leave the other.

so these were some conditions which are necessary for taking the opinion from other

schools of /s/dzrc jurisprudence.

I.1I CONCLUSION

Looking at the DMMA, 1939, it is observed that it was a remarkable achievement

by lhe HdniiJi jurists. That legislation was necessary to protect the women from the

existing social and customary practices due to which their life had become miserable.

This document also showed that all the rights of women are present in the Isldnic law.

The main credit goes ro Mdulana Ashraf Ali rhanavi, who did great work for providing

relief to women. we should not forget those Muftrs and religious scholars, who helped

Ashraf Ali rhanavi in this work. This document also finished the myths that the follower

ofone school of Isldnic jurisprudence must have to follow that particular school of

thought in every issue. It showed that when needed then the lsldmic law-makers can take

fat:wd from other schools of /s/dzic jurisprudence. The other advantage of DMMA, r 939

was that it stopped many Muslim women to renounce Islam and in this way saved their

'' Ibid

'2 Ibid,3g
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faith (iman). The DMMA, 1939 also discouraged the Christian missionaries, who were

working for Christianity and for the purpose were motivating the Muslim women to

adopt Christianity just to dissolve their marriage.
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2.t INTRODUCTION

The Dissolution of Muslim Marriages Act (DMMA) was adopted in 1939, in

order to grant Muslim women the right of separation according to the M1liki School of

thought. In this chapter we will closely examine all the articles of DMMA, 1939 and

will compare it with the Malik School of .Is/dzic jurisprudence. We will finally come

up with the conclusion whether the DMMA, I 939 represents the Maliki School of

/s/dzic jurisprudence or it is diverged from the real intention of MAliki School of

1sldzic jurisprudence.

Those articles of DMMA, 1939, will be examined which do nor represent the real

intention of Mdli,ti School of 1s/dzic jurisprudence.

2.2 MTSSTNG HUSBAND (MAFQOOD AL-KITABAR)

The word "Mdfqood" in it's literally sense means lost and sought after. In the

language.of law it signifies a person, who disappears and of whom it is not known

whether he is living or dead or where he resides6l.

Section 2(i) of DMMA, 1939, states that a married Muslim woman shall be entitled ro obrain a

decree from the coun ifth€ whereabouts ofher husband have not been known for a period offour years.

The period of four years is based on the doctrine of the Maliki School of /s/dn ic

jurisprudence relating to the missing husband. When a wife asks the court for judicial

sepamtion for the reason that her husband is missing, the court will issue a notice ofher

6 Hamilton's Hedaya,English translation, 213
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suit to all the heirs of the husband, including his brothers and paternal uncles. Each of

these persons will be heard by the court.ff

If the court passes the decree of faskh (dissolution of marriage), it will not be

ef;lective for a period of six months and if during this period, the husband comes back

and he satisfies the court about performing his conjugal duties, the court shall set aside

the decree.65

(i) If the husband is not found during the period of six months, then marriage will

stand dissolved from the date of the decree.

(ii) If the husband is traced but does not come back at rhe expiry of said six months,

the decree will take effect. Unless, it is submitted, the wife applies to the court for its

cancellation.

(iii) If the husband rerums but fails to satisry the court of his willingness ro perform

conjugal duties, effect may still be given to the decree on the application of the wife.66

According the Hdndfi School of thought, the wife of the,.Mdfqood,, (missing

husband) cannot get separation until the people of the same age of her husband are

live67. So, according to Ahnaf, the period is approximately eighty to twenry one years.6E

Therefore in reality, she can never contract a second marriage. But in some situation,

the judge or qddi can issue the decree of dissolution without any delay. For example, if

somebody goes to baftle and does not come back. Similarly, ifsomebody goes on a sea

a Tahir Mahmood, The Muslin Law of lndia (Allahbad: The Law Book Company, t982), 99
55 lbid.* lbid,
61 Hamilton's Hedaya, English translation, 2134 Mowdoudi, Haqooq Ul-Zojain,l40
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voyage and never returns to the beach6e. other than these conditions , rhe Hdnafi taw

does not give any ground for separation till the period of same age group persons are

alive.

According to Imam Mdlik in case of Mdfqood al Khabar or a missing person,

the wife has to wait for four years, after which she may approach the court to get the

decree ofdissolution of marriage and can go for second marriageT0.

Ashraf Ali Thanavi in his fiuwa "Al-Helal-Najiza lil-Helaril Ajiza,' highlighted

the Mdliki point of view about the missing person. He says, "lt is a unanimous decision

that the wife of a missing husband can only be restricted for four years if she can Icad

or observe that time with chastity and can observe the limits of God (Hudood of

Atlah)-.71 According to Mdliki School of .Is/dzic jurisprudence, the period of four years

can be reduced to one year if there is fear that she may involve in illicit relations or

cannot observe the limits of Godz. In most of the f tua , the HdndJi juisrs mentioned

that if a husband is missing and the woman does not have maintenance then only one

month is enough. The top Hdndfi juist held the same opinion, in their Jdrwa by saying

that this limit could be reduce to one year.

ANALYSrc

The Dissolution of Muslim Marriages Act, 1939 says that the women will have

to wait for four years for the decree of separation so it does not fully represent the

Maliki School of thought. It also shows that only one part of the Maliki law has been

6e Tanzeel ur rahman, Mojmoua Qawaneen lslam,677
- Ibid
'' Ashraf Ali Thanavi, Al-Heela ol-Najin ti't-Hitot,2gO
" lbid
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picked up and the second one is not included. Maulana Thanavi when discussed rdly'e4,

he clearly mentioned that when we are taking the opinion of any school of Islomic

jurisprudence, it is necessary to implement all parts of that opinion on the particular

issue.

We can see this point of view of reducing period to one year based on Maliki

School, is also considered by great Hdnafi Mufits in their fatwds about the missing

husband. For example in Fatwd Usmani, Maulana Taqi Usmani also gave the following

verdict:71

"Period of four years can be reduced to one year ifthere is a fear that the woman cannot lead

that period with chasrity or cannot observe the limirs ofCod".?a

In Fatwd Usmany it is clearly mentioned that

Ifthe husband is missing for minimum one year, and it is threat that the'#oman cannot observe

that period whh chastity then without any delay gddi could dissolve such marriage.,s

Similarly in Ahsan ul Fatwd, Mufti Rasheed Ahmad has the same opinion about

the missing husbandT6. It is clear that the Hdnafi Muftirs based their /arlra.r on lhe true

doctrine of Maliki School of /s/dmic jurisprudence. So rhe DMMA, 1939 should be

amended on the true doctrine of Maliki thought.

'l Annex v
1n 

Fatwd lJsmoni, fanvA number 104312..448

" lbid
16 

Ahsan al fatwd, Baab Khiyar alfisl'h,5:422
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2.3 NON MAINTENANCE

The maintenance in the language of Isldmic law means 'provision of all those

things which are necessary to support life, like food, clothing and lodging'. When a

woman surrenders herself to her husband then she has right of receiving maintenance

from her husband. Now it is obligation ofher husband to provide her maintenance.TT

According lo lhe HdndJi jnrtsts, there cannot be separation on the basis of non-

maintenance. The wife will bear expenditure from her own resources or will borrow on

behalfofher husband, unless her husband is able to give her maintenance. According to

Ahnaf, non-maintenance can never become a reason for the dissolution of marriageTt.

They say that there is not a single incident in the period of Holy Prophet Muhammad

(P.B.U.[! about the dissolution of marriage based on non-maintenance. Some

companions ofthe Prophet were rich and some were very poor. We do not have a single

example, where there is separation among the spouses on the basis of non-maintenance.

According to Ahnaf , if a husband is rich and does not provide maintenance to his wife

then instead of dissolving the marriage the judge can send the husband to prison or sell

his assets to provide the maintenance to the wife. If the husband is poor, then also there

cannot be separation among the spouses. The wife should wait for good days.Te

Maliki jvnsts agree that if the husband is poor and does not provide

maintenance to his wife and if she cannot live in such a situation, then she has the right

to ask the judge or qddi for maintenance or can request the court to allow separation

from her spouse. So when a man cannot maintain a wife then it will be better to

" Hamilton's Hedaya, 140
7! Tanzeel w rahman, Mojmoua Qawaneen lslan,706
" tbid.

28



-"t
<)
S
l\
[..-

separate her80. The followers of Maliki School of /s/a-zic jurisprudence base their

opinion on the Qur'anic verse:

"Either to retain in the recognized manner or to release in fairness" (Surah Al Bakarah 229).

So if the husband is not providing maintenance to his wife then it means he is not

keeping her in a recognized manner. In such situation, the woman has the right to ask

the court for the dissolution ofher marriage as there is no other solution. The judge has

the entire jurisdiction to untie such marriage.tl

ANALYSIS

Section 2(ii) of DMMA, I939, states that a manied Muslim woman shall be entitled io obtain a

decree from the court if the husband ignores or fails to provide her maintenance for a period of two

years.

But if we srudy the Maliki School of Islanic jurisprudence, we find that the

two-year period is not a hard and fast rule. According to Maliki School of Isldzic

jurisprudence, if a husband is rich and in spite of this he does not provide mainrenance

to his wife, the court can grant a decree in the favour of the woman without any delay82.

Similarly if a husband is poor and does not have maintenance and the court concludes

that he has no financial resouces, such marriage can also be ended without any delay8l.

So from this point, we can conclude that it should be added to the law that if a husband

is not poor and has sufficient financial resources the court should not allow delay in the

dissolution of marriage.sa

e Ibid,zt+
'' Ibid.t'Ibid
t lbid
s Ashraf Ali Thanavi, Al-Heela al-Najiza ti't-Hitat,l30
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Ashraf Ali Thanavi, in his book "Al-Helal-Najiza lil-Helatil Ajiza", clearly

mentioned the point of view of Malikf School of Isldrnic jurisprudence that if a husband

does not provide maintenance to his wife then the court can dissolve the marriage without

any delay.E5

By explaining Maliki poinl of view about non-maintenanc e, Muflr Muhammad

Taqi Usmani clearly mentioned that in case non-maintenance, there is no need of waiting

period86. He said that only fwo conditions are necessary in the matter of non-

maintenance.tT The first condition is that if a husband does not agree for khul and

secondly, a woman has not any altemate arrangement of maintenancett.

So, we finally conclude that the Article 2(ii) does not represent the complete

intention of lhe Maliki School of /s/dzrc jurisprudence. Further according to the rule of

tdlfeeq, when we are taking the opinion ofother school oflsldzic jurisprudence then all

portions of that rule should be included. It should be added in clause 2(ii) that if a

husband is not poor and not providing the maintenance the court may dissolve the

marriage without any delay and the restriction of two years is not necessary. Similarly

ifa husband is so poor that he will never be able to provide the maintenance in fuiure,

the court should also dissolve such marriage without any delay.

By observing the opinions of Indo-Pak courts, it is found that their decisions are

inconsistent and not representing the motives of DMMA, 1939. For example the Sindh

High court gave the ruling that:

s tbid,zg3
u Fotwd Usnani, farrd number 1043/2;473
t? Annex vi
u Fama Usnani,larrvd number 104312 478
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(i) The husband's failure or neglect must have lasted for full two years immediately preceding the wife's

suit. Failure for broken periods aggregating to two years will not satis[ the legal requirement.Ee

(ii) The husband's failure for two years or more followed by a period during which maintenance was

resumed, will also not satisry the legal requirement.m

So, it means that ifa husband does not provide maintenance for one year to his

wife, then gives maintenance for one or two months and again stops the maintenance,

then the wife will not be entitled to dissolution of marriage on the basis of non-

maintenance. The court should also keep in mind the intention of the husband; he may

do this just to tease his wife. The objectives of marriage can also be violated with such

a decision.

Some of the courts held that the wife, who refuses to live wirh her husband,

canaot claim afaskh on account of non-maintenance.el In another decision it was held

that on living separate from their husbands then the court cannot grant faskh on the

basis of non-maintenance because she has failed to perform her conjugal duties.e2 In

1943, the court also decided that ifa wife was unfaithful then the court could not grant

decree on the basis of non-maintenance.es This court decision was based on the Muslim

legal principle under which disobedience of the wife (nushuz) disentitles her to claim

maintenance.9a

On the other hand some court decisions are contradictory to the above

mentioned decision. A division bench of the peshawar High court in two different

re Satgunj vsRehmat Ali Murad,AlR 1946 Sind 48.* tbid-
er Mst Umat-ul-Hafiz vs Talib Hussain, AIR 1945 Lahore. 56 izafar vs Akbari, AIR 1944 lahore. 336,i37e: 

Umatul Hafiz vs Talib Hussain, AIR 1945 Lahore. 55
" Khatijian vs Abdullah, AtR t 943 Sind. 65q 

Tahir Mahmood, The Muslin Law oflndia,t00
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cases held that if the wife applies for the dissolution of marriage on the basis of non-

maintenance then her conduct will be irrerevant in granting /as,ur under section 2(ii) of

the DMMA, l939.ej

The Kerala high court of India also held the decision rhat a wife can get the decree of

faskh wder section 2(ii) of the Act "on the score that she has not as a fact been

maintained, even if there is cause for it".

so, we see that some courts gave more consideration to the act of wife and some

gave their decision only on the basis of section 2 (ii) of the Dissolution of Muslim

Marriage Act 1939.

Instead of calcurating rwo fufl years of non-maintenance, the courts shourd see

the intention of the husband. For example in case a husband does not give any

maintenance to his wife or does not treat her in a good manner, she leaves her

matrimonial home just for survival and start living in her parents home. After some

months, when she approaches the court for the dissolution of marriage on the basis of

non' maintenance, the husband may take the plea that since she is not living with him

so how could he maintain her. So the courts should always consider the intention of the

husband instead of considering the absence of the wife from her matrimonial home.

Almost all the great religious scholars of the Subcontinent while issuing the /arwd

clearly mentioned that without any delaying period the court could dissolve the

marriage in the case of non-maintenance.%

$ Said Ahmed vs Sutran Bibi, AtR t943 pesh.73, 255 Ashraf Ali Thanavi, A!-Heeta at-Najiza li,t-Hilat, tll
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2.4 IMPRISONMENT

The Hdndfi juists do not recognize the dissolution of marriage on the

basis of husband's imprisonment e7.

In the view of Maliki School of 1sldzrc jurisprudence, the wife can ask ror the

dissolution of marriage ifher husband has been imprisoned for three years and for some

Maliki jurists if the husband is imprisoned for one year.eE

ANALYSIS

section 2(iii) of DMMA, r 939, states that a manied Musrim woman shal be entirred to obtain a

decree from the coun if the husband has been sentenced to imprisonment for a period of seven years or

more.

The decree shall only be passed if the sentence has become final. If in the meantime the

husband does not provide the mainrenance to his wife for a period of two years, she will

be entitled to take advantage ofclause 2(ii).ee

As we have seen that in the Mariki School of /s/rizic jurisprudence onry a

period of three years is a maximum period or one year, if her husband has been

sentenced to imprisonment. But in the Dissolution of Muslim Marriages Act, 1939, a

woman is bound to wait for minimum seven yeani for separation. This shows that the

2(iii) is also against the Maliki school of /s/dzrc jurisprudence. In rhe case of missing

husband, the Maliki schoot of lstdmic jurisprudence has a clear stance rhat if a woman

cannot wait and a threat to the limits ofGod is there then the period offour years can be

e 
Jamal, J.Nasir, The lsldnic Law Ol personal Status (London: Graham and Trotman), 126.- Tanzeel ur rahman, Majnoua Qawaneen,7l2

" c.M.shafqat . The Muslim Marriage,Dower and Divorce (Lahore: The Law Book company r955), r r7
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reduced to one year. on the analogy of this point, we concrude that it shourd be added

that if the woman cannot wait then maximum period should be one year.

2.5 HUSBAND'S FAILI,JRE TO PERFORM MARITAL OBLIGATIONS

Section 2(iv) of DMMA, 1939, states that a married Muslim woman shall be entitled to obrain a

decree from the coun if rhe husband has failed to perform, lyithout any reasonable cause. his marital

obligation for a period ofthree years;

The Act does not sp€ciry "marital obrigation" of the husband. It seems thar a

wife can file a suit for faskh under this provision, if her husband has deserted her for

three years, though he has been providing maintenance to her.lm If desertion for three

years is coupled with non-payment of maintenance, a suit may be filed jointly under

clauses (ii) and (iv) of section 2. An obligation to live in amity would be a marital

obligation, thereby excluding cruelty. Refusal to consummate also falls within the

phrase, and that will include an insistence by one spouse, without the consent of the

other.lol

Maulana Thanavi, by citing the Maliki law, clearly menrioned that even if a

woman can anange her maintenance by herself but if there is a threat that she will not

be able to observe the chastity or it is tlueat that the limits of God can be violated then

she can approach the court for the dissolution of marriage.r02 The court will force the

husband to perform his duties and if he does not act upon it, it can grant /ast without

any delay and there is no need to ask her to wait for three years.l0l

rm Tahir Mahmood , Mustin Low.l0t
'ol Shafqat,Mzsliar Marriage,l 17

'or Ashraf Ali Than avi, Al-Heela al-Naji:a ti,t-Hilat,293
Iol Ibid.
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we also examine that in case of iraa the rimit of four months is fixed.roa If the

husband does not rejoin his marital relations with his wife, she will be allowed to go for

/asti (dissolution of marriage). If this is the case, then the question arises that why

women are restricted for three years in the DMMA. 1939?

Mowdoudi, the great schorar, debated rhis topic that if a husband without any

reasonable cause abstains from his wife and his purpose is just to punish or tease his

wife then the maximum period, which Islam fixes, is four months. For ilaa, the oath or

swear of a husband is necessary. without oath or swear the riaa would not be establish.

Let's suppose that just to tease the wife, the husband abstains from her for whole life

and he does it without swearing. what should be the solution rhen? For this we will

have to see the objectives of marriage which include chastity. we will have to see how

long this purpose of marriage can be achieved.r0s so it will be better to lemmatize this

period for four months. According to rhe Matiki School of /s/dmic jurisprudence,

inespective of swearing or not swearing if a man abstains from his wife or abstains

from intercourse on the purpose ofteasing her, then i/aa is established.106

2,6 HUSBAND HAS BEEN ISNANE, SUFFERING FROM LEPROSY OR

VENEREALL DISEASE

According to Ahnaf, only the wife of an impotent man can have the decree of

dissolution from the courtr07. But Imam Muhammad, another great Hdndf iuist, also

included an insane husband and a husband suffering from a venereal disease. According

tB ln illa the husband sweaB not to have physical relation with the wife and abstains for four months or
more. The husband revokes the oath by resumption of marital life. After the expiry of the period of four
months. in Hdndfi law the maniage is dissolved wirhoui legal law.
'"' Mowdoudi, Haqooq al Zojoin,37
'* tbid
to1 

J j nasir, Muslin law,ll4.
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to Imam Muhammad, these problems can create hatred between the spouses, which can

ultimately be a hurdle in their physical relationsrot. But according ro Imam Abu HdndJi,

insanity or venereal disease does not lead to the dissolution of marriagetoe.

The Maliki jwists hold the opinion that a woman can have the decree from the

court for the dissolution of marriage on the basis of leprosy, insanity, impotency, and

venereal diseaselr0. lmam Malik included four problems in a husband. which grants her

the right of dissolution of marriage. This Iist includes impotency, Ieprosy and virulent

venereal disease.

ANALYSIS

Section 2(vi) of DMMA, 1939 states that married Muslim women will be enrirled ro oblain a

decree from the coun if the husband has been insane for a period of two years or is suffering from

leprosy or a virulent venereal disease.

It should also be added that ifany defect in husband which is curable, then court

should give one year period for the treatment and if the defect in husband is incurable

then the marriage should be finished withour any delay.

The DMMA, 1939 does nor define insanity. The insanity is also known as

junoon in Arabic. There are two kinds of insanity.lrl one is called incurable insanity

(iunoon Mutabbaq) and, the second is curable insanity (iunoon Hadis). Junoon

Mutabbaq is such kind of insanity or junoon in which insanity is not curable, means the

person suffering from it remains in this condition permanently and no chance of

improvement is there. on the other hand junoon Hadis is such kind of junoon which is

'* Ibid
l@ Tanzeel ur rahman, Majmouo Qawoneen,702
"' J j nas;r, Muslin law,l2}.
"'lbid.l23
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curableff2. For the two categories ofjunoon, there are different rules in Maliki law. Ifa

husband is suffering with such kind of junoon which is Mutabbaq and he might harm

the wife during this situation then there is no need to give any time for the dissolution

of marriage, the cout can dissolve the marriage without delay. But if there is iunoon

Hadis then the court should allow one year period for treatment.lll But in DMMA,

1939 the condition of two years is kept, which is against the Maliki School of /s/drnic

jurisprudence as well as against the spirit of the Shari'ah. Because in Maliki law there

are only two conditions, if there isjunoon Hadis then on year time is fixed for treatment

and for junoon Mutabak there is no need of waiting period, so clearly DMMA, I 939 is

deviated from the Maliki school ofthought.

2.7 DECREE WILL BE VALID AFTER SIX MONTH

Section 2(ix) ofDMMA, 1939, states that a decree passed on ground mentioned earlier shall not

take effect before a period of six months, from the date ofcoun verdict, and if the husband either in

person or through his authorized agcnt satisfies the court within this period that he is prepared to perform

his conjugal duties, the coun shall set aside the decree.

Literally, the word iddah means counting or enumeration. Iddah technically

means a waiting period which has to be observed by the woman after the dissolution of

maniage. Affer dissolution of marriage she must have to observe this periodrra.

According to Imam Abu Hanifa, a menstruating woman, whose maniage has been

dissolved. after the consummation must have to observe iddah, which is three

menstruation periodsr r5. According to Imam Shafie and lmam Malih the waiting period

ll: Ashraf Ali Than avi, A!-Heeta at-Nojiza ti'!-Hitor, 95

"'Ibid,96tta Mansory, Family Low,95
r'' lbid,l83
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for such woman is three cleaning periods.ll6 In the case of non-menstruation, the

waiting period or iddah is three months. In the case of a widow, the waiting period of

iddah is prescribed as four monrhs and ten days. Similarly, rhe iddah for a pregnant

woman will be terminated with the delivery of the baby.

Mufti Mv,hammad Taqi Usmani in all fatwds regarding rhe dissolution of

marriage, in his book Fatwd usnani, clearly mentioned that after the decree of

dissolution or after divorce, the woman needs to pefrom iddah which is stated in

Isldmic law. So, it is needed to make this section of DMMA, 1939 more according to

Isldmic law.

2.8 CONCLUSION

we come to the conclusion that it vr'as a great effort by the HdndJi juists. The basic

relief assured to the Muslim women of India was that they could untie the mariral

relation without renunciation of Islam. However, on a close examination we find a

number of lapses in the DMMA, 1939, which are against the Maliki School of /s/6zic

jurisprudence. If we amend the DMMA, 1939 according to the doctrine and intention of

Maliki School of thought, it will provide more reliefs to the women. We should also

congratulate the HdndJi juist, who gave the latwd keeping in view the true doctrine of

Maliki school of Is/dzic jurisprudence afrer the adaptation of Dissolution of Maniage

Act, 1939.

"" lbid,l83
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IMPROVING ABOUT DISSOLUTION OF

MUSLIM MARRIAGES ACT, 1939
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3.1 II.ITRODUCTION

In the last chapter, we will examine those articles ol the Dissolution of Muslim

Marriages Act, 1939, which are against the Mali,ti School of 1s/dzic jurisprudence. We

will analyze the Iatwds of Hdndfi and non-Hdndfi jurists of the Subcontinent that

whether they repr€sent the real intention of the Mailki School of /s/dzic jurisprudence

or not. We will also see whether the /a twds have given more rights to the women or the

Dissolution of Muslim marriage Act, I 939.

3.2 TAQLEED AND HANAFI JURISTS

We should keep in mind that lhe Handfi juriss have always stressed on

following the single school of /s/drzic jurisprudence on each and every issue. They also

stressed that the follower of one school of /s/dzrc jurisprudence can never follow the

other one. They also stressed that the follower of Imam Abu Hanifa can never take the

farwd from the other school of ,ls/dzic jurisprudence.

We should also keep in mind that both the Barelawi and Deobandi schools of

thought werc strict to follow lhe HandJi School of 1s/dzic jurisprudence.r 17 Maulana

Qasim Nanotway, one of the great scholars of Deoband, justified the necessity to

follow only one school of /s/dzrc jurisprudence as follows:

Now coming to the question of Taqlid, no doubt Islam is one religion and all the four schools of Islam

are one religion and all the four schools of law are on the right path. Neyertheless, as the an of medicine

in Creek tradition or in modern allopathic medicine is one and all the doctors have the capability and

authority to treat, yet at times when there ls a difference of opinion among the doctors in diagnosis, one

follows only onc doctor who is treating th€ patient at that time. Only his advice is followed and no

tt' 
Masoud, lqbal reconstruction of ijtihad,l56
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anention is paid to other doctors. Similarly in case ofdifference of opinion among the various jurists or

Mujtahids, it is necessary that only one Imam or Mujtahid be followed in all cases"E

So it was clear that the Hdndfi jurists were never ready to leave Taqlid of

Hdndfi School of Is/dzic jurisprudence on a single issue. On the other hand, Sir Sayyed

Ahmad Khan and Allama Muhammad lqbal, were in favour of considering other

schools of /s/dzic jurisprudence. They also criticized the Ulema and muft'ls for

following the one specific school of /s/dmic law.

Sir Sayyed Ahmad Khan $lon-Hdnafi Scholar), in one of his letters to Mahdi Ali

Khan, says:

I say it very clearly that if people do not abandon Taqlid, do not follow the only light in Quran and

Sunnah, and do not face the challenges of modem science to religion, Islam will disaPpear from the

Subcontinent. ' 
r"

This statement almost came true when the Muslim women started renouncing Islam just

because ofthe Hdndfi opinion regarding the dissolution of marriage.

Here we should congratulate those Hdndfi scholars, especially Maulana Ashraf

Ali Thanavi, who had taken $eat steps in this regard by not only providing the Muslim

women a right to separate but also showing the light to other Muslim jurists that taql,d

can be abandoned at the time of utmost necessity.

3.3 DECISION OF THE SUPERIOR COURTS

Normally it has been observed that in India and Pakistan, legislative assembly

and higher courts adopted those laws regiuding the women, which did not represent the

"t Ibid,62

"o Ibid.6i
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intention of Shari'ah but were too liberal in favour of the women. The best example is

l96l Muslim Family Law Ordinance, which insured more rights to woman though the

Ulena rqected that law. Maulana Ahtashm ul Haq Thanavi, thc only religious scltolar

in lhc ccrnrnrittee, rvhich iianred the Muslim Farnily Larv Ordinance 1961. disagreed to

almost all the proposed sections of the law. Similarly in 1959, the Lahore High Court of

Pakistan provided the women the right of *iul without the consent ofthe husbandsr2o.

The right of *iul was further strengthened by the Supreme Court of Pakistan in I 967r2r.

It is noticeable that these were historic decisions, which gave true and real right to the

women of Pakistan regarding the dissolution of marriage. In both the cases, the wives

were demanding khul while the husbands were asking for tle restitution of conjugal

right. The real issue was that whether the courts have jurisdiction to separate the

spouses without the consent of the husband. It is also a fact that all lhe four Sanrl

Schools of ./s/a-mic jurisprudence do not allow klul without the consent of husband.

According to them, khul can only happen if the husband agrees to do so and without his

consent, the courts do not have anyjurisdiction to separate the spouses. The cou(s gave

the following decision in both the cases:'"

That the wife may go wrong if dissolution is not ordered, is rather a reason for grant of

dissolution for Islam prefers divorce to adultery.

The answer io the question referred is that the wife is entitled to dissolution of marriage on

restoration ofwhat she received in consideration of maniage ifthejudge apprehends that parties will not

observe the limits ofGod.

'20 Balqis Fatima vs Najmul lkram PLD 1959 Lahore-565
r2r Khurshid Bibi vs Muhammad Amin PLD 1967 SC-92
ru Balqis Fatima vs Najmut lkram PLD 1959 Lahore-566
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Thou,gh Ulena also opposed the decision and even today leading scholars do

not agree with this judgment of the Supreme Court of Pakistan. Maulana Muhammad

Taqi Usmany, a leading Hanafi juist, strongly criticized these decisions olthe superior

courts in his article 'Reoliry of khul in Islam' . He was of the opinion that without the

consent of the husband, khul can never by granted by the court. He opined that khul is

divorce not/asffi.

If we look at the history of the courts before these two decisions, we find that

the courts in the subcontinent never allowed khut on the base of hatred. The courts

strictly followed the Hdndfi School, according to which khul cannot be granted without

the consent of the husband. In the case of Umer Bibi vs Muhammad Dir, Justice Abdul

Rahman and Justice Honse said that it is not acceptable for the court to allow ,tful

without the consent ofthe husband. The court also said that only on the basis of hatred

and dislikeness, it cannot dissolve the marriager2l. Similarly in the case of Saeedo

Khanim vs Muhammad,Samr, the Lahore High Court said that incompatibility of

temperament disliking and wife's haued toward her husband can never lead to the

dissolution of marriage in the lsldmic law. The court also concluded that for ilzl the

consent of the husband is necessaryl2a.

Such kind ofdecisions caused severe problems for the women of Subcontinent,

regarding their rights. Most of the feminists started to say that in the Isldnic law, the

women are subordinated and do not have the right of separation. So the Lahore high

court in 1959 provided the women the real right of khut. Aft.er these two decisions of

the higher courts, the lower courts also started granting khul to the wives without the

rx Umer Bibi vs Muhammad Din AIR 1945 Lahore 5l
r2a 

Saeeda Khanim vs Muhammad Sami PLD I952, Lahore I Il
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consent of husbands. So, since 1959 the lower courts of Pakistan have been providing

the rights of khul to the Muslim women without the consent of the husband.

The same siruation is in India. The best example from the Indian judicial

history is the Shah Bano case, in which the appellant was a lawyer, who married to

Shah Bano in 1932. In 1975, the appellant drove the wife out of the matrimonial home.

Shah Bano filed a petition against her husband for maintenance under Section 125 of

the Code of Criminal Procedure. The magistrate asked the husband for the maintenance

at the rate of Rs 500 per month. On November 6, 1978, the appellant divorced his wife.

Since the husband was a lawyer he knew that according to the Isldmic law he would be

responsible for maintenance till the period of iddah. He took the defence that he had

divorced his wife and according to lhe Isldmic law, he had not further obligation to

provide maintenance to her. Before citing the decision of the Supreme Court oflndia, it

would be better to know about Section 125 of the Code of Criminal Procedure.

Section 125 says that ifany person, having sufficient means, neglects or refuses

to maintain his wife, unable to maintain herself, a Magistrate of the first class may,

upon proof of such neglect or refusal order such person to make a monthly allowance

for the maintenance of his wife at such monthly rate not exceeding five hundred rupees

in the whole. Under explanation word "wife" Article 125 says that a woman, who has

been divorced by, or has obtained a divorce from her husband and has not remanied.

The husband took the plea that the Section 125 could not be implemented on the

Muslim man because the Isldmic Law did not recognize the maintenance after the

divorce. The Supreme Court of India held the decision that Section 125 is truly secular

in character and is implemented on all the citizens of India, whether they are Muslim,
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Christian or Hindu. This decision of the Supreme Court was strongly criticized by the

Muslim jurists of Indiar25.

So we find that Pakistan's legislature and the Supreme Court gave more liberal

decision and on the other hand all the great religious scholars opposed these decisions

on the basis of shari'ah. But in the DMMA, 1939, we find a reverse situation. The

fatwds of the religious jurists regarding laskh were not only providing woman more

rights but also were representing the real intention of Maliki School of /s/drzic

jurisprudence. On the other hand, the courts restricted themselves just to the wording of

the Dissolution of Muslim Marriage Act, 1939.

3.4 MALIKI OPINION AI'ID HANAFI JURISTS

The Dissolution of Muslim Marriage Act, 1939 was a great achievement

of the great Muftis of Hdndfi School of /s/tizic jurisprudence. Though, it was modified

from the original recommendation of the Muftis of India. We also notice that after the

implementation of Dissolution of Muslim Marriages Act, 1939, not only the Handfi

scholars but also lhe non-HdndJi jurists also gave their latwds on the true doctrine of

Maliki School of Islamic jurisprudence. Before this /anra, the Hdndfi jurists always

gavefaruds on the basis of the Hdnafi School of Isldmic jurisprudence. \n Farwd Darul

Aloom Deoband, it is clearly mentioned that on the basis of non-maintenance, there

cannot be any sepamtion among the spouses'26. Tlte fatwd further nanates that if a

husband does not provide maintenance to his wife then the husband should divorce her,

but she does not have any right of separation.

r25 Ahmed Khan v Shah Bano RD-SC 99 l9E5
t76 Farwd Darul lloon Deo Bund kitab ul talaqg:35
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After the revised farwd of Maulana Thanavi, all the great scholars of the

Subcontinent gave their latwds on the true intention of Moliki School of /s/tirzic

jurisprudence. If we go through Imdad Ul Farwd, Ahsan Ul Ffan+d ot Fatwd Usmany,

we find that all lhe faturAs were based on the real intention of Maliki School. On the

other hand, the Dissolution of Muslim Marriages Act, 1939 does not rePresent the real

intention of Maliti School.

Another geat thing is that it is the only document in the history of

Subcontinent, which was taken from an Isldmic School other that of Hdrdli School. But

unluckily after this document, the Hdnali juists never considered other matters to solve

in the light of other schools of /s/6nic jurisprudence.

When we observe the /ann a of Hdndfi juists after adopting the Dissolution of

Muslim Maniages Act, 1939, we find that all the great Handfi juists strictly followed

the Malik law regarding the dissolution of marriage, not only they followed Maii,ti

opinion but they also strictly followed its clear intention.

For example in the case of missing husband (MaJkood ul khabar), the Fan'd

(Jsmany clearly described the intention of the Mailki School. It clearly described lhat

the four-year limit can only be applied if it is sure that the woman can observe this

period with chastity. If the woman cannot observe the limit of four year swith chastity

then it should be relaxed to one year. Similarly if the woman can observe the limit with

chastity but she does not have any maintenance, then the judge can terminate the

marriage even after one month. Followin g are some fatawas of Hdndfi jurists :

Question: A woman has lost her husband for four years. Thc family migrated from Bangladesh

to Karachi. The Covernment kept the family in a camp. During their stay in camp, she lost her husband.
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Whole family rried to find the missing husband but in vain. The wife is living in miserable condition.

Can she do second marriage?

Answer: The wife has the right to consult the court ofa Muslim judge. ln the coun, firstly she

will have to prove her maniage with the missing husband. Then through wilness, she will have to prove

that her husband has lost. Then the court will also search and investigate about the missing husband.

Afler the scarch if the court did not find the missing husband then coun will ask the woman to ,,vait for

funher four years. During these four years, ifthe husband is not found then the wife will have to again

consult thc court for dissolution of maniage. The courl will dissolve the maniage by considering the

missing husband as dead. The wife thcn has to observe iddah of four months and ten days. This all detail

will be valid only if woman can observe this period with chastity. But if there is threat that the limits of

Cod can be violated or woman cannot observe this period with chastity then the limits offour years could

be reduced to one yeart2'.

la another fatwd it is further elaborated.

Qucstion: My daughter was manied with a person named Muhammad Payaray Jan, on Aug 3l ,

1976 in Rawalpindi. Muhammad Payaray Jan was working in Dubai. Afler two months of the marriage

Muhammsd Pyaray Jan went to Dubai. For thc last ten years, the whereabou(s of Muhammad Pyaray Jan

are not known. For the last ten years. he did not make any contact with anybody. We also contacted lo his

family, but they also do not know about Muhammad Payaray Jan. He never wrote a single lener and did

not send any maintenance to his wife. I am a widow woman. My daughter is young. I am wonied about

my daughter. Please guide me the solulion of this problem. Can I make the second marriage of my

daughter?

Answer: lt is better for the wife to continue the search for her husband. But ifshe thinks that she

cannot bear or she cannot live withoul lhe husband, or she does not have maintenance or she is afraid that

the she could not be able to observe the chastity, then she is allolyed to consult the court. The coud then

dissolvcs the marriage on the basis of non-maintenance. After consulting the court the wife first will have

to prove her maniagc with Muhammad Payaray Jan. After this she will have to prove that her husband is

'27 Falwd lJsmany,Kitab al-talaq,2: 44E
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lost. Then coun will investigate about the missing husband. After this the court will ask the woman to

wait for four years. If the missing person is not found during these four years then the coun will consider

the missing person as dead. After this the wife will have to observe iddah of four months and ten days.

After the iddah the woman is free to do second marriage with any one. If the wife thinks that she cannot

wait for four years, because she has already waited for ten years, or if there is a threat that the woman is

young and cannot wait for four years and the limits of Cod can be violated then this limit of four years

can be reduced to one year. Aner one year she will have to observe iddah. afler which shc has the

oppo(unity to do the sccond marriage.

ln auirother faMA

Question: Mumtaz Bibi married to a person eleven years ago. In these elevens years, she hardly

sPent one year in hcr matrimonial home, Mumtaz Bibi's husband was requested to givc maintenance to

her or divorce her. But he is not willing to make any solution. Neither he is maintaining her nor willing to

divorce her. Mumtaz Bibi is very wonied about this situation. What is the solution of this issue in the

lslanic law?

Answer: First of all Mumtaz Bibi should try to have divorce from her husband. If the husband

does not agree then she should seek for khul. If he does not agree for khul then she has all rhe options to

take the matter to the Muslim judge for the dissolution of her marriage. The judge will ask the husband to

mainbin his wife or to divorce her. If he does not accept any option then the court has the entire

jurisdiction ro dissolve such marriage. After the dissolurion of marriage she will have to observe iddah,

after which she can make her second marriage.

ln Fatwd Usmany, when one of the Maulana of Kashmir asked about the

waiting period of non-maintenance, Maulana Taqi Usmany replied:

The woman has been given the right of the separation on the basis of non-maintenance. This right is

given in the Maliki School of lsldmic jurisprudence. There are two conditions only: One is rhat rhe

husband does not agrec for khul and the other is that the woman has not any other arrangemenr regarding
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maintenance. According to the Maliki School, on the basis of non-rnaintenance (here is no need lor an1'

._ .t2t
spccllrc pcflod.

Similarly in Ahsan ul Fanvd, it is clearly mentioned that if the husband does not

provide maintenance and the woman also does not have any other source of

maintenance then she can get separation based on lhe Maliki School of Is/dzic

jurisprudence. The wife should consult the court, which if thinks that the wife is saying

truth then it should give one-month period to the husband for maintenance, if he does

not provide maintenance in one month then the court should dissolve the marriage

without any delay''

Question: If a man does not provide maintenance to her wife, has driven her out of the

matrimonial home and is also not willing to divorce her, then what is the solution in the Isldmic law

regarding such situation.

Answer: In such situation, the wife should seek for khul. She should request the husband for

khul. If the husband does not agrec for khul and the wife does not have any source of income or

maintenance then in such situation thc wife has been given the relaxation to act upon the Maliki School

of /s/dzr'c jurisprudence. She should consult the coun on the basis that her husband does not provide her

maintenance. Then the Muslim Judge will investigate her claim. lf the court finds that the wife is right

and her claim is true then it will ask the husband to perform his conjugal duties and to provide

maintenance. If the husband does not agree lhen the coun has to ask him for divorce. Ifthe husband

neither agree for divorce nor for maintenance, then the coun should dissolve such marriage without any

delay.

Fatwd Usmany also holds the same opinion that such marriage should be

dissolved without any delay. Similarly we closely look at Fatwd of AHol-e-Hades, we

r28lbid,473

'" A hsa n- lJ t-fatwd,Babe khayare-/is *h,2: 4 13

49



find the same situation. In Fatwd Sanya, sarne opinion is found in the case of missing

husband or no maintenance.'3' In the Fan,d Sanya it is ctearly mentioned that:

There are a number of cases in which the women cannot lead the four years with chastity. So it

is requested to Ulema and Mry'is that they should reconsider this maner of four years. As far as the wives

are concerned there are only two situations, to live with them with love and care or leave them in a good

manner. A husband can never harm thc wife. So if a husband is missing then her situation is like a

suspended thing. So in such situation, she receives two harms, one economically and secondly physical

because ofher physical needs. So in such situation she does not need any specific period to wait'rr

So it is clear that not only the Hdndfi juists but also the non Hdndfi jurists also

based their/ar^wds on the true doctrine of Maliki School of Is/dzic jurisprudence. They

criticized the fixing of specific period, when the husband is missing or is not giving

maintenance or is abstaining from her wife just to tease or harm her.l12

Similarly in the Majmoua Farwd , on describing the dissolution of marriage on

the basis ofthe insanity ofhusband, it is clearly mentioned that:lll

ln case of insanity we should see whether it is curable or incurable. In the case of non-curable insanity

(junoon mutlabak*), there is no need to give any time. ln such situation, the court should dissolye the

maniagc without any delay.lla

So it is clear that many top HdndJi and non-Hdndfi jurists of subcontinent

followed the ruling of Imam Maliki afrer the revised fan+d of Maulana Ashraf Ali

Thanavi, which was based on the Maliki School of Is/dzic jurisprudence.

r!o Annex vii
ttt Fatwd Sania,Kitrsb Un Nikkah,2:266

''! tbid
rl' Annex viii
'ln Moi noua- Ul-fatwd, Babul farceq,2:88
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But on the other side, the courts just followed the wording of the Dissolution of

Muslim Marriages Act, 1939.r15 The courts never tried to understand the intention of

the Maliki School of .Is/drzic jurisprudence. They just assumed that the DMMA, 1939

was the real representation of the Maliki School of Is/dzic jurisprudence.

So we finally come up that it was a great effort of the Hdndfi jurists but now the

time has come that the DMMA, 1939 should be modified and made according to the

real intention of the Maliki school of /s/dzrc jurisprudence.

Finally we come to the conclusion that in the matter of family laws, every

decision should be based on one philosophy that the limits ofGod should not be violated.

Secondly, we should take opinion from those schools of ,/s/dznic jurisprudence which

provide more rights to the women. Maulana Ashraf Ali Thanavi debated this issue in his

book "Al-Hilat Al-Najiza li'l-Halilar Al-'Ajizd'. He made it clear that at the time of

utmost necessity fatuA can be taken from other schools of Is/dzic jurisprudence.

Maulana Thanavi also rejected the opinion that, ijtihad was only valid till the end of

fourth century.l16

So from the above discussion, we reach a point that we should always follow

the purpose of law instead ofblindly following the one school of /s/dzic jurisprudence.

3.5 SUGGESTED AMMENDMENT rN 2(i) OF DMMA, 1939

As 2(i) says a woman would have to wait for four years for decree of the

dissolution on the basis of missing husbands. But on the basis of Maliki School it

should also be added that if the woman is young then this period should be reduced to

rrr Satgunj vsRehmat Ali Murad,AIR I946 Sind 4E

'" Ashraf Ali Than avi, At-Heela a!-NajEa ti,t-Hilat,73
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one year. It should also be added that if the woman is not young but does not have the

maintenance then due to financial burden her waiting period should be reduced to one

year. All the Hdndfi nuftis held the same opinion in thei farwds. Even some HdndJi

Muftis held the view that if the husband is missing, the woman is young, and no

maintenance is there then this period can reduced to one month

3.6 SUGGESTED AMMENDMENT IN 2(ii) OF DMMA, I939

2(ii) of DMMA, 1939 states that a married Muslim woman can take the decree

of dissolution of marriage if she is not being maintained for two years.

It should be added if the husband is rich then without any delay the court should

separate the spouses. It should also be added that if the husband is so poor that in future

he will not be able to arrange maintenance then the court should also give no time to

husband. Similarly instead of continuous two-year period the court should keep the

intention of husband in mind.

3.7 SUGGESTED AMMENDMENT rN 2(iiD OF DMMA, 1939

Section 2(iii) of DMMA, 1939 states that a married Muslim woman shall

entitled to obtain a decree from the court if the husband has been sentenced

imprisonment for a period of seven ye.rs or upwards.

So this article should be amended that if a woman file a suit for a decree on the

basis of imprisonment of her husband then it should be settling down to maximum one

year. Because the Maliki juists hold the opinion that it can be relaxed to one year.

be

to
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3.8 SUGGESTED AMMENDMENT IN 2(iv) OF DMMA, 1939

Section 2(iv) of DMMA, 1939 states that a manied Muslim woman shall be

entitled to obtain a decree from the court if the husband has failed to perform, without

reasonable cause , his marital obligation for a period ofthree years;

In marital relations it should be added that even if a husband is maintaining a

wife but not fulfilling her conjugal rights and due to which she might violate the limits

ofGod, then the coufi should separate it without delay.

3.9 SUGGESTED AMENDMENT IN 2(v) OF DMMA, 1939

A Section 2(vi) of DMMA, 1939 states that a married Muslim woman shall be

entitled to obtain a decree from the cout if the husband has been insane for a period of

two yeani or is suffering from leprosy or a virulent venereal diseases.

This article should be amended that if a husband is having incurable insanity

and it is feared that he might harm the wife then the court should give a decree without

any delay. If insanity of the husband is curable then the court should give maximum

limit of one year for his treatment.

3.r0 SUGGESTED AMENDMENTIN2(ix)OFDMMA, 1939

Section 2(ix) of DMMA, 1939 states that a decree passed on ground 2 of

DMMA,I939 shall not take effect for a period of six months from the date of such

decree.

It should be added that ifa husband is missing then the waiting period should be

four months and ten days and on other grounds it should be three months and ten days.
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3.II CONCLUSION

We conclude that the top religious scholars of the Subcontinent gave the fantds

on the true intention of Maliki School of /s/dzic jurisprudence. On the other hand, the

courts did not know the real sayings of the Maliki School of /s/dmic jurisprudence. They

just followed the wording of the Dissolution of Muslim Marriages acl, 1939, which was

tempered by the lawyers. So the DMMA, 1939 should be amended and should represent

the MalikiSchool of /s/dzic jurisprudence.
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An Act to consolidate arid darifi the prot rsrons of Musrim taw rerating to suits for dissorution of
maniage by women married under Musflm Law and to remove doubts as to the effect ofthe
renunc{atlon of lslam by a married woman on her marrlage tle.

whereas it is expedient to consolidate and clarifithe provislons of Muslim Law relating to suits for
dlssolutlon of maniage by women marrred under Muslrm Law and to remove doubts as to the
effect of the renuncration of rsram by a marrred Musrrm woman on her marriage; h is hereby
enacted as follon s:

1. Shortt de and er ert

(1) Ttb Act may be called the DissoluHon of Muslim Manlages Act, 1939.

(2) lt extends to allthe prwinces and the Capital ofthe Federation.

2. Grounds for decree for dissolgtton of marlage.

n woman married under Muslim Law shall be entitled to obtaln a decree for the dissolutlon of her
maniage on any one or more of the following grounds, namely:

(l) that the whereibouts ofthe husband have not been known for a period offour years;

(ll)thatthe husband has neglected or has ffred to provrde for her marntenance for a perrod oftwo
years,'

(ll-A) that the husband has taken an addiuonar wrfe rn contraventron of the provisions of the
fruillm Famiv taurs Ordlnance, 1981;

(ili) that the husband has been sentenced to imprisonment for a perrod of seven years or upwards;

(iv) that the husband has failed to perform, without reasonabre cause, his maritar obfigations for a
perlod ofthree yearsi

(v) thatthe husband was impotent at the trme orthe marrage and cortinues to be so;



(vi) that the husband has been insane for a perrod of two years or rs sufferlng from reprosy or a
vlrulent venereal disease;

(vii) that she, havlng been given in maniage by her father or other Buardian before she attained
the age ofsb*een years, repudiated the maniage before attainrng the age ofeighteen yea*:

Pro/ided that the marrlage has not been consumatedi

(vlll)that the husband treats her with cruelty, that ts to say,

(a) habitually assaurts her or makes her rffe miserabre by cruerty of conduct even if such conduct
does not amount to physical ill-treatment, or

(b) assoctates with women ofevil repute of leads an infamous life, or

(c) attempts to force herto lead an immoral life, or

(d! dlsposes of her prroperty or prevents her exercislng her legal rights over .g 
or

(e) obstructs her in the observance of her rcllglous professlon or practicg or

(f) lf he has more wives than one, does not treat her equitabry in accordance with the rnjunctions
ofthe Qurdn,

(h) on any otherground which is recognized as varid for the disrcrution of marriages under Musrim
Law,

Provided that:

(a) no decree passed on ground (i) shafl take effect for a period of six months from the date of
such decree, and ifthe husband appears ehher in person or throuSh an authorrsed a8ent within
that perrod and satrsfies the court he is prepared to perform hrs conJugar dutres the court shaI set
aslde the sald decr€e; and

(b) before passing a decree on ground (v) the court shalr on apprication by the husband, make
an order requrring the husband to satisry the court withrn a p€rrod of one year from the date of
such orderthat he has ceased to be lmpotent, and ifthe husband so satisfied the court within suchperiod no decree shall be passed on the said ground.

3' Nodc! to be sen/€d on her* ofthe husband when the husband,s whereabouts are not known.

l,r a suit to which clause (i) of section 2 applies:



(a) the names and addresses ofthe persons who would have been heirs ofthe husband under
Musrim Law if he had dred on the date ofthe firing ofthe prarnt shalr be stated in the praint.

(b) notlce ofthe sult shall be served on such persons, and

(c) such penons shall have the right to be heard In the suh:
Provrded that patcmal.uncre and brother ofthe husband, if an% shafl be cited as party even if he
orthey are not helrs.

4. Efu of conveElon to another falth.
The rrnuncration of rsram by a married Musrim woman or her conve*ion to a faith other than
lslam shall not fo lself operate to dissofue her maniage:

Provlded that after such renunclation, or converslon, the woman shall be entitled to obtain a
decree for the dissolution of her marriage on any ofthe grounds mentioned in section 2;

Provrded further that the provisions of this section shafl not apply to a woman converted to rsramfrom some other f"ith who r+embraces her formerfaith.

. 5. Rlgrit to dorrer not be affected.
Nothrng contarned rn this Act sha[ affect any right whrch a married woman may have under Musrim
law to her dower or any part ther€ofon the dissolution of her maniage

6, (Repeal of sectlon S of Act, )O(vt of 19371
Rep. by the Repealing and Amending Act, 1942 000/ of 1942), secflon 2 and First sch.
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