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Abstract

The Dissolution of Muslim Marriage Act, (DMMA) 1939, is assumed to be based
on the Maliki School of Islamic jurisprudence. It is therefore essential to critically
evaluate if DMMA represents the Maliki School or is against, moreover, it should be
examined that whether the Dissolution of Muslim Marriages Act, 1939 provided the due
rights to women or it failed in doing so.

The study will begin with the history of Dissolution of Muslim Marriages Act,
1939. The circumstances and situation of early part of twentieth century will be
discussed, which forced women to leave Islam. The first Jatwa of Maulana Ashraf Alj
Thanavi, which led women to renounce Islam and then his revised Jatwa will also be
analyzed in the first chapter. It will aiso be highlighted how unanimously all the Hanafi
Jurists took the initiative to derive fatwa from Maliki School, on the matter of dissolution
of marriage. We will also discuss three opinions of Hanafi jurists regarding the
dissolution of marriage in case of apostasy.

In the second chapter, those sections of the Dissolution of Muslim Marriages Act,
1939 will be examined, which do not represent Maliki School. Handfi and Maliki
opinions regarding the dissolution of marriage will also be examined in this chapter.

In the last chapter it will be proved that after adopting the DMMA, 1939, the
Hanafi jurists gave the fatwa totally based on the Maliki School of Islamic jurisprudence.
Hanafi and even the non- Handafi jurists (Ahle-Hadess) of the Subcontinent never diverted
from the real intention of Maliki School of thought. Some suggestions regarding
amending the Dissolution of Muslim Marriages Act, 1939 will also be given in the last to

make the Act according to the intention of Maliki School of thought.
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CHAPTER-1

BACKGROUND OF THE DISSOLUTION
OF

MUSLIM MARRIAGES ACT, 1939



1.1 INTRODUCTION

Women rights have been at stake in the world since time immemorial and the situation
further worsens when these are violated under the umbrella of religious norms. As a
matter of fact, men are dominant while women are treated as their subordinates.
Throughout the history, women have been looking for a status and basic rights. While all
social myths and values, and religious interpretation always favor men. Men are always
considered the bread winners and women are restricted to home to do unpaid domestic
work. All important positions belong to men whether in politics, law, administration or
religion. Normally religion or religious interpretation is considered responsible for
women’s subordination. Women of almost all religions are yet to struggle for the right of
genuine equality'. In the Subcontinent, the situation of Muslim women is the WOTSt,
where they are being suppressed not only by the social values but also by religious values
and laws. In the early part of the twentieth century, when women of the United States of
America (USA) and other countries were having the right of vote, the Muslim women of
the Subcontinent were still struggling for their basic rights. These rights were guaranteed
by religion, Muslim women do not need any new law for their rights, and it is just needed
to interpret these laws®.

Marriage is an important stage in the life of every individual as it brings with
itself responsibilities, rights and duties for both the parties. Human life is very complex
with many ups and downs, which sometimes create a situation where the bondage of
marriage needs to be dissolved, either by the consent of both or one of them. The

dissolution of this marriage bondage is not as simple as it seems to be because it brings a

! Zakia-A-Siddiqui, Muslim Women (New Delhi: Md Publications, 1993), 21.
* Abu’l a’la Mowdoudi, Hagooq Ul-Zojain (Lahore: [dara Tarajuman al Qur‘an, 1965), /4.

2



lot of troubles and problems side by side providing solutions to the already existing ones.
Different religions, societies, constitutions and judicial systems have set different laws
for the dissolution of marriage between a husband and a wife at different times. Islam,
which is a complete code of life, has also not ignored this important dimension of human
life and has prescribed a definite way to dissolve the marriage bondage.’

The early part of the twentieth century was tough for the Muslim women of the
Subcontinent as regards the marriage issues. The Ulama (Isldmic religious scholars) of
that time were too strict to their figh. Regarding Muslim family law, most of the scholars
of the Subcontinent were strict followers of the opinions, sayings and doctrines of Imam
Abu-Hanifa®.

These Islamic scholars considered the statements of their respective Imams as
unalterable; they never initiated to consult any other Isiamic school of thought. They did
not allow even minor changes in the fighi opinions to make them conforming to changing
circumstances. As far as our topic is concerned it is important to understand the Islamic
law about separation (faskh) and especially the opinion of Hanafi Schoo! of thought.

1.2 HISTORY OF DISSOLUTION OF MUSLIM MARRIAGE ACT, 1939.

In 1913, a Muslim husband applied to a British court in India for the restitution of

conjugal rights, but his in-laws refused to let his wife join him.’ His in-laws claimed that

? Ibid,93

* A school of law or a school of thought in the /sidmic legal system is usually associated with the name of
its founder. This is true, at least of the Sunni schools. A school of law, besides being an internally
consistent system of interpretation lends uniformity to the law. It is generally known that there are
multiplicity of opinions within the Is/dmic legal system. By following a school of law the follower accepts
a uniform version within this rich variety. (see, Imran Ahsan Khan Nyazee, Theories of Isiamic law, 2™
reprint (Islamabad: /s/@mic Research institute, 2005),8), (hereinafter referred to as Nyazee, Theories of
Islamic Law).

3 Muhammad Khalid Masoud, Apostasy and Judicial Separation in British India, available online at :<
globalwebpost.com/faroogm/study_res/islam/.../masud_apostasy.doc:> last accessed:20-04-2012
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the woman had become an apostate and thus, according to /s/amic law, was no longer the
claimant's wife. The judge asked the claimant to obtain a farwa, (legal suggestion from
certified Isiamic scholar) to clarify the position of Islamic law on the status of his
marriage. The claimant, therefore, approached Maulana Ashraf Ali Thanavi (d.1943) for
Jatwa, who ruled that due to apostasy the marriage was annulled. Translation of the

question and answer is given below.®

Question: What do the scholars of religion and the jurisconsults of law say in the
matter of Zayd [a fictitious name], who married a woman and brought her to his home? A
few months after the consummation of the marriage, his wife's guardians came to take her
back. Zayd sent her with them. Several days later, when Zayd asked her to return, her
guardians declined, offering various excuses. After a few days, they flatly refused and
demanded khul [that is, divorce on payment of consideration by the wife]. Zayd had no
alternative but to apply to the government [court] for his wife’s return. When the
guardians learned [about Zayd's application to the court] they immediately taught the
woman words of unbelief. The woman uttered those words of unbelief. Now, the
guardians have submitted to the court that the woman, as a sane and adult person, had
uttered those words of unbelief, hence her marriage contract with Zayd was no fonger
valid. Thus the plaintiff's request [for his wife's return to him] was not justified, Since the
marriage was annulled, they could not return her. After this declaration, the judge asked
Zayd to seek a farwa. The judgment is withheld pending receipt of the fatwa. Now, the
question is, [with regard to] this woman, who uttered the words of unbelief, whether as
instructed by her guardians or on her own [initiative], with the intention to annul her

marriage, is her marriage contract annulled according to God's [law] or not?

Response: Annulled. Uttering words of unbetlief, intentionally or knowingly,

whether one actually believes in those words or not and whether it is one's own view or

® Khalid Masoud, Apostasy and Judicial Separation, 4
4



someone else's instructions, necessarily constitutes unbelief in all cases. Since unbelief
causes annulment of the marriage contract, the marriage [in question] is dissolved. At the
same time the marriage contracts of those, who instructed her words of unbelief, are also
annulled. The marriage contracts of all those, who consented to such instructions, are also
annulled. The only difference {between the status of the marriage contract of Zayd's wife
and that of the wives of those, who taught her words of unbelief] is that according to the
Shari'a, Zayd's wife should be forced to embrace Islam and to marry the same first
husband. She is not allowed to marry any other person. The wives of those, who taught
words of unbelief and of those who supported them, however, are allowed to marry

whomever they wish after completing the ‘iddat [Arabic: ‘idda, the specified waiting
period after the annulment of marriage7.

Before discussing this farwd, it will be better to know about the three opinions of
Handfi School of Islamic jurisprudence about the apostasy of 2 woman.
1.3 SEPARATION THROUGH APOSTASY OF WOMAN (HANAFI OPINION)
The first opinion of Hanafi jurist (Zahiul Ravia) says that after the renunciation of Islam
by the wife, the marriage bond is finished, but she will be forced to retum to Islam and
remarry her first husband, and until she does not accept Islam, she will be kept in prison.?

The second opinion is of a Handfi jurist (Ismaeel Zahid, Abu al Nasar al Dabohee,
and Abu al Qasim Safar) from Samarqand and Bukhara that says that in the matter of
renunciation of Islam by the wife, the marriage bond will remain valid, there will be no
breach in the marriage bond and the renunciation of women will never make any effect

on the marriage bond.’

7 .

Annex i
* Tanzeel al Rahman , Majmoo 'a i Qawaneen i islam (Islamabad: Islamic Research Institute,1965),721
9 .
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The third opinion of another Hanafi jurist is that the renounced women will be
treated like a slave and her husband will remain her custodian'®.

It is evident that Ashraf Ali Thanavi gave his farwa according to the first opinion
of Hanafi School of Islamic jurisprudence, according to which the marriage is dissolved
after the renunciation of Islam by the wife. The first opinion also includes that a woman
will be forced to remarry her first husband. But for courts, it was enough that Ashraf Ali
Thanavi annulled the marriage. Second thing is that forcing a woman to again accept
Islam and to remarry her first husband was not possible in British India''.

The court dissolved the marriage on the basis of this farwa of Maulana Thanavi.
The court verdict opened the doors for the Indian Muslim women to get separation from
husbands. Before this decision, as earlier stated there was no remedy for the Muslim
women of India to get rid of the marriage tie. So, the rate of apostasy surprisingly
increased after this fatwd of Maulana Thanavi. On the other hand, the Christian
missionaries also contributed to it. They started to motivate the Muslim women to
convert to Christianity and to get rid of their husbands. A missionary by the name of
Reverend Paul in Lyallpur baptized several new converts and issued certificates of
baptism'%. There were a number of Christian missionaries all over the India, who were

working to convert Muslim women from Islam to Christianity'?.

10 s
Ibid
' Sabiha Hussain, Muslim Womens Rights discourse in the Pre-Independence Period, available online at
<www.cwds.ac.in/OCPaper/sabihaQccasionalPaper.pdf> last accessed: 20-04-2012
:; Khalid Masoud, Apostasy and Judicial Separation, 6
Ibid.



The religious political party of India, Jamiat’Ulama i Hind, were too much
shocked by these conversions. They started demanding reforms in the /slamic law about
the dissolution of marriage'?.

14 APOSTASY AND BRITISH INDIAN COURTS

By going through these cases of conversion, it is observed that most of the lower
courts were too concerned to know whether the conversion was genuine or a method to
dissolve the marriage. On the other hand, the higher courts clearly declared that there was
no need 1o know the motives and objectives of the conversion. For higher courts the
conversion was enough reason to dissolve the marriage.

In many cases, husband requested the court not to dissolve the marriage because
the conversion of the wife was not genuine and was just a tool to get rid of the marriage
bond"”. The Additional District Judge, Lyallpur, dismissed the case of Mst Rahmate,
observing that her conversion was just a trick to dissolve the marriage, thus the court
could not dissolve the marriage. The judge also called the conversion a “trick™.'® The

Higher Court, however, dismissed this argument and observed:

So long as the defendant has formally renounced her faith is Islam and has gone through the rite of
baptism, the formal recognition of her admission inte Christianity, the marriage must be held to have been

dissolved according to law, and it is immaterial whether her motive is a genuine conversion or a device to

. . 7
have the marriage dissolved. !

In another decision the High Court clearly mentioned:

' Sabiha Hussain, Mus/im Womens Rights, 34

'S Muhammad Khalid Masoud, fgbal Reconstruction of ljtihad (Islamabad: Islamic Research Institute,
1995), 156

' All-India Law Report 1928, Lahore, 954

" Ibid



“Apostasy of either husband or wife brings the dissolution of Muslim marriage It is immaterial to

know whether the conversion is genuine or method to dissolve the marriage.'®

In 1937 Saeedan vs Sharf, a similar situation developed, when the district judge
doubted the conversion and did not dissolve the marriage. The high court dissolved the
marriage and declared that the marriage is dissolved whatever is the reason.'’

In 1938, a complicated thing happened during the case of Reshman vs Khuda
Bakhsh. Khuda Bakhsh asked the court for restitution of conjugal rights, while Reshman
declared her conversion to Christianity. The lower court dissolved the marriage. On the
appeal, the district judge started investigation about the conversion. Reshman was offered
pork to eat, to judge her conversion. Reshman refused to eat. On the basis of this, the
judge assumed that she had not abandoned Islam and her marriage was not dissolved.
Reshman appealed to the High Court, which dissolved the marriage and further ruled that

“There was no need to investigate the genuineness of conversion ">’

Even in some cases, some people cited the opinion of the Hanafi jurists of
Samarkand and Bukhara to courts. However the courts were strict that after the
conversion of a woman the marriage was dissolved. In the case of Sardar Muhammad vs
Mst Maryam Bibi, Amir Ali cited the views of the Hanafi jurists of Samarkand and

Bukhara that a Muslim man could marry a Christian woman, but the court annulled the

marriage.?' In another judgment the court declared:
“Apostasy by either husband or wife means that marriage is dissolved. The real question in such

cases is not whether she adopted Christianity or not, the real question is the wife has renounced Istam.”?

'® All-India Law Report (Mst Rahmate vs Nikka and others) 1928, Lahore 954(1).
' All-India Law Report 1937, Lahore, 277

 All-India Law Report 1938, Lahore, 482-85.

' All-India Law Report 1936, Lahore, 661.

*? All-India Law Report 1936, Lahore, 661



Interestingly, mostly these cases were filed in Punjab. The ratio of apostasy
surprisingly increased in Punjab. Another interesting thing was that the renounced
women were fully aware of the Hdngfi law regarding apostasy, because most suits were
filed by the husbands for restitution of conjugal rights. The renounced women did not
consider it necessary to confirm the dissolution of marriage from the courts. They took
full advantage of this Hanafi law.

Maulana Thanavi criticized those women, who were renouncing Islam. According
to Maulana Thanavi, it was ignorance of the law on the basis of which those women were
using apostasy as a weapon to get rid of their husbands.”’ Maulana further ruled that
Hanayt opinion never allowed an apostate woman to contract second marriage, so it was
total ignorance of the Handfi law. All the three opinions of Hanaft School of Isidmic
jurisprudence, never allowed an apostate woman to contract second marriage. Maulana
Thanavi was worried about the conversions. Some Handfi jurists cited the view of the
Hanaft jurists of Samarkand and Bukhara. This view was also cited in the British Indian
courts, which, however, did not accept it and continued to dissolve marriages on the basis
of the apostasy of Muslim women.

The Indian Muslims were concerned on the growing rate of conversions and
wanted some solution to stop the same. For this purpose, it was necessary to provide
some way out to the women regarding dissolution of marriage in Is/gmic law.

1.5 WHY DID WOMEN CHOOSE APOSTASY FOR SEPARATION?
Islam has given great importance to the sanctity of marriage and desires to

strengthen this relation. But if the relations between the spouses reach a point where it

» Maulana Ashraf Ali Thanavi, Al-Heela al-Najiza Ii'l-Hilat Al-'Ajiza (Lahore: Al-Faisal Publisher, 1996),
192



becomes necessary to untie them, then such relations may be abandoned. Although,
separation is the most detestable thing in Islam, but at the same time it does not favor that
the husband and the wife remain united in a hate full union. Though Islam does not
appreciate separation of the spouses, but when the objectives of marriage are not being

fulfilled then it is better to untie such a relation. The objectives of marriage include:**

a. Protection against unchastity.

b. Peace and tranquility of spirit.

c. Love and respect.

d. Continuation of human race and religious upbringing of children under the
patronage of husband.

Islam asks the believers to strengthen the relationship of marriage and make it

successful. But the circumstances may arise when it becomes impossible for the husband
and the wife to remain united. Then separation is allowed. The separation can be
achieved in many ways in the /slamic law”.
The Islamic law has given the right of talag (divorce) to men. The literal meaning of
talaq is “to leave” or to “snap off” or “to separate”. Divorce is right of the husband. He
may use this right with reason or without reason®®. Islam has bounded men not to give
divorce but legally no restriction is imposed on them. It has repeatedly said that divorce is
only an evil. It is most detestable one among the lawful things, but whenever a husband
wants to get rid of his wife, legally he can do.

Similarly Islam has given the right of separation to women. In pre-Islamic Arabia,

women had no right to claim dissolution of marriage on any grounds. Islam, however,

;: Jamal j. Nasir ,The Islamic Law of Personal Status (London: Graham and Trotman, 1986),38
Ibid.
% Asaf A.A.Fyzee ,Out Lines of Muhammadan Law (Oxford University press,1999), 150
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allowed women the privilege of seeking divorce denied to them by the primitive society
of the Arabs. Khula is sought by the wife; the husband is given the compensation to
release her from the marriage tie.”’

Women have the right of khul and faskh to untie relation with their husbands.
Khul is when wife has a dislike for her husband and ask him to be released her in
exchange of a sum, or all parts of her Mehar. If the divorce is affected by the mutual
consent of husband and wife then it is known as mubarar®. In the case of khu! the wife
requests for release from the marriage bond and the husband agrees for certain
consideration, which is usually a part or the whole of the mehar (dower). In mubarat
apparently both are happy at the prospect of being rid of each other?’.

In the case of khul when both husband and wife agree to untie the marriage bond
then there is no problem. The real problem starts when wife wants separation and
husband does not agree.3°.Majon'ty of Muslim scholars are of the opinion that the consent
or approval of the husband is necessary in case of khul.’' It cannot be granted by the court
on the request of wife if husband does not agree. It is also a fact that all the four Sunnf
schools of Islamic jurisprudence do not allow khul without the consent of husband.
According to them, khul can only happen if husband agrees and without his consent the
court does not have any jurisdiction to separate the spouses. So in the early part of
twentieth century, the women started renouncing Islam because they were not having the
right of khul, both Handft jurists and courts were having the same opinion that the khul

can only happen if husband agrees.

7 Zakia-A-Siddiqui, Muslim Women,34

2 Eyzee, Muhammadan Law,63

¥ Ibid,64

3% Tahir Mansoori ,Muslim Family Law in Islam (Islamabad: Shar‘ah Academy), 134
* Zakia-A-Siddiqui, Muslim Women,35
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The word faskh means annulment or abrogation. In faksh, power lies with the
Muslim judges to annul a marriage on the application of the wife. Majority of Muslims in
the Subcontinent are follower of the Handff School of thought, which in this regard is
considered to be quite strict.>* Hanaft jurists admit that only the wife of an impotent
husband can apply for faskh (dissolution of marriage).’® In the matter of Jaskh, Maliki
School of Islamic jurisprudence is considered to be more liberal for women. It requires

ruling by the court in the following instance®*,

I. Ilness or any defect in male.
2. Impotency of male
3. Cruelty or immoral treatment by husband

4, Missing of husband
5. Imprisonment of husband
6. Non-performing Maintenance

So from the above discussion it is clear that in Handfi law, women do not have
the right of khul/ without the consent of husbands. So in 1913, the Indian Muslim women
were not having the option of khul. Similarly in case of faskh (dissolution of marriage)
only the wife of an impotent husband could apply for faskh (dissolution of marriage). So
if an Indian Muslim woman wanted to get rid of her cruel husband, she was not having
any option. The Hanafi School never recognizes the dissolution of marriage on the basis
of non-maintenance, cruelty, imprisonment of the husband, missing husband, or on the
basis of any defect in the husband. The most miserable condition was in the case of

missing husband. According to the Handfi School of Islamic jurisprudence, the wife of

2 Fyzee, Muhammadan Law,169
* Ibid,
M Mansoori, Family Law in Islam,154
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the missing husband cannot get separation until the people of the same age of her
husband are living alive®. So, according to Aknaf, the period is approximately eighty to
one twenty years.’® Therefore in practical, she can never contract a second marriage. So
these things forced the Muslim women of India to renounce Islam just to get rid of their
cruel husbands. The Handfi law regarding dissolution of marriage was greatly blamed for

these conversions.?’

1.6 MAULANA MOWDOUDI AND THE HANAFI OPINION

Maulana Mowdoudi criticized the Hdndfi opinion regarding the dissolution of
marriage.”® According to him, the purpose of /slamic Law regarding marriage is to
protect the chastity of the spouses.’® The Hanaf law failed to protect the basic objective
of the marriage that is chastity. The Qur’an has called the marriage as “Hisan” or
“Mohsanar”, which means both men and women, enter in the fort of chastity. Quran
says:

“Wed them with the permission of their owners and give them their dowers, according to what is
reasonable: they should be chaste, not fornicators, nor taking paramours™ (4/ Nisa 25)

(it is lawful for you) to have the virtuous women of the believers and virtuous women of those were
given scripture before you, when you give them in wedlock, with honours, not in debauchery, or free
love” (41-Maidah 5)

So if we look in depth of the meaning of these verses of the Holy Qur’an, we
understand that the most important objective of the marriage is chastity and to keep the

men and women away from adultery. Chastity is the purpose of marriage, for which we

** Hamilton's Hedaya,English translation, 213
* Mowdoudi, Hagooq Ul-Zojain, 140

>7 Sabiha Hussain, Muslim Womens Rights

** Mowdoudi, Hagoog Ul-Zojain, 110

* Ibid,
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can sacrifice other objectives of marriage, but for any other objective we can never
sacrifice the objective of chastity®’. If in a marriage relation a stage reaches, where it is
felt that the limits of God (chastity) can be violated then it will seem better to finish

such a relation of the spouses instead of violating the limits of God.

The Holy Prophet (P.B.U.H) also confirmed this purpose of marriage by saying:

“0, you young men, whoever is able to marry, should marry for that will help him to lower his gage and

guard his modesty™
In another Hadith, the Holy Prophet (P.B.U.H) said:

“Modesty is part of faith (Iman), that part is achieved when a person enters a marriage contract”.*'

In Maulana Mowdoudi’s view, the chastity is the most basic purpose of marriage
but the Handfi law gives all the powers to the husband in the matter of the dissolution
of marriage and it gives just misery to 2 woman. Maulana Mowdoud;i was also of the
view that ijtihad was the only way to provide solution of the problems of Muslim

women.42

The second basic objective of marriage is love and affection between the husband

and the wife. The holy Qur’an explains as follows:

“And one of His signs is that He made wives of your genoas so that you may seek comfort in them and

He inspired love and sympathy between them” (Surah Room 21)

The Qur’an further says:

“It was Allah, Who created mankind out of one living soul, and created of that soul a spouse so that he

might find comfort and rest in her(Surah Al Iraf 189)

* Mowdoudi, Haqooq Ut-Zojain, 17
*!'Sahih al-Bukhari, Kitab Ul Nikkah 2: 5066.
2 Mowdoudi, Hagoog Ul-Zojain, 110
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In another verse, the Qur’an says:
“The wives are like garments to you and you (husbands) are like garments to them™ (Surah Al Bakkara

187)

In another verse, the Qur’an says:
“Either to retain in the recognized manner or to release in fairness™ (Surah A! Bakkarah 229)

So from the above verses of the Holy Qur’an, it is clear that Islam does not require
Just a symbolic relation between the husband and the wife but it wants a true relation
based on love, likeness, mercy and kindness. By using words “garments of each other”
Islam makes it a more solid relation. Dress not only covers the parts of the body, but

also makes a person more protected.

If there is no love and affection between the husband and the wife, then this
relation is like a dead body. Maulana Mowdoudi criticized the Handfi Law because if a
wife does not love her husband then this law gives her no opportunity to finish such
marriage, while a man, if he does not like his wife, has the option of divorce. In Hanafs
law, the woman does not have the option of khul without the consent of the husband
and similarly she does not have any option to untie such relation in the matter of non-

maintenance, cruelty, missing husband, or on the basis of hatred.

1.7 REVISED FATWA OF MAULANA THANAVI

Maulana Thanavi realized the alarming situation and took the initiative to find a
solution. He was greatly supported by Maulana Muhammad Shafi and Maulana Abdul
Kareem Gumtoulvey.”” He wrote a large number of letters to the scholars of Maliki

School of Islamic jurisprudence. Maulana Sayyed Hussain Ahmad Madni also helped

> Ashraf Ali Thanavi, Al-Heela al-Najiza li'-Hilat, 15
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Maulana Thanavi in this purpose. After several years of extensive consultation with
mufils (religious scholars) in India and abroad, Maulana Thanavi published a farwa
entitled “Al-Heela al-Najiza li'l-Hilat Al-'4jiza”.

Maulana Thanavi gave the fatwd from Maliki School of Islamic jurisprudence,
with the help of many Hanafi Mufits. He involved all great Hanaft Mufftis in this process
and got the farwd endorsed by them.* The Maulana first consulted the books of Maliki
School of Islamic jurisprudence, containing opinion about the dissolution of marriage.
Then he got the information from Maliki jurists through letters”®. He expressed very
sensitivity and care about the issue and consulted four groups of Muffis, three in India and
one in Madina. Maulana Hussain Ahmad, the leading Mufi7 of Dar-al-Uloom Deoband,
extended him great support in getting fatwa from Maliki scholars. In fact, except the issue
of Mafkoud al Khabar, on all other issues, he conducted in-depth research in Madina®.
Maulana Hussain Ahmad also helped Maulana Thanavi in correspondence with Maliki
Mufiis. All the well known Hanafi Mufiis not only helped the Maulana but they also
endorsed the new fatwa based on Maliki School of Isiamic jurisprudence.*’ Eleven great
Muftis of Dar-al-Uloom Deoband helped Maulana Thanavi and also verified the Sfatwa,
Similarly four Mufits from Darul Aloom Saharanpur also verified the new farwa.
Maulana Zakria (the leading scholar of Tableeghy Jamar) is also included in this list.*®

In the new farwa, Maulana Thanavi further ruled that apostasy does not annul a
Muslim marriage; therefore a wife may obtain a judicial divorce based on Maliki School

of Islamic jurisprudence. He advised the wives that if they wanted to get rid of their

* Annex ii

** Ashraf Ali Thanavi, Al-Heela al-Najiza Ii'l-Hilat,34
* Ibid

7 Annex iii

*® Ashraf Ali Thanavi, Al-Heela al-Najiza I1l-Hilat.34
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husbands then first of all they should seek for khul from them. If the husbands do not
agree, then the women can apply for dissolution of marriage on the basis of Maliki
School of Islamic jurisprudence.

In 1935, in the case of Sardar vs Msmt Maryam Bibi, this new Jatwa was cited but
the court refused to deviate from the Hanaft law.* So the need was felt to amend the law
through the legislation. The Jamiat-Ulema-e-Hind, one of the political parties of Ulema
of India, strongly supported the revised Jatwa of Maulana Thanavi. Qazi Muhammad
Ahmad Kazmi, a lawyer and member of the Indian Parliament from Meerut, presented a

bill in the parliament for this reform. While presenting the bill in the Assembly, he said:

The reason for proceeding with the bill is the great trouble in which | find women in
India today. Their condition is really heartrending, and to stay any longer without the
provisions of the bill and allow the males to continue to exercise their rights and to
deprive women of their rights given to them by religion would not be justifiable— the
rights of women should not be jeopardized simply because they are not represented in
this house. | know, sir that the demand from educated Muslim women is becoming more
and more insistent, that their rights be conceded to them according to /s/amic law. [ think
a Muslim woman must be given full liberty, full right to exercise her choice in

matrimonial matters®,

After long debates and several rounds of discussion, the bill was finally passed
with the title of “Dissolution of Muslim Marriages Act, 1939”.%' The Act provided that
the apostasy of a Muslim wife did not annul the marriage contract, and it allowed all

grounds admitted in Maliki School of Isiamic jurisprudence for the dissolution of

** Sardar vs Msmt Maryam Bibi, 1935 Jullandhar, vide AIR 1936, 666.
50 Legislative Assembly debate 1939:616

5! Annex iv
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marriage. The Act also provided that the women can take decree from the court for
dissolving marriage on the following grounds:

1. If the husband is missing

2. If the husband is not providing maintenance.

3. Ifthe husband is sentenced to imprisonment.

4. The husband fails to perform marital obligation

5. If'the husband is impotent or having other physical defects

6. If the husband treats the wife with cruelty

The Dissolution of Muslim Marriages Act, 1939 provided the Muslim women a
chance to get decree of dissolution from the court, without renunciation of Islam.
However, some religious scholars showed their dissatisfaction over the bill. The Ulama
felt that the Dissolution of Muslim Marriages Act, 1939 was not representing the original
recommendation.’? Secondly this Act was valid for all the Muslims of India, including
Sunnis and Shias. The Jamiat-Ulema-e-Hind blamed the member of Muslim League
legislature for modifying such un-/s/Gmic modification® . Maulana Thanavi also showed
his displeasure over such un-/slamic tempering®*. The Maulana Thanavi further ruled that
if there was no Muslim judge or Muslim court, then according to Hanafi law there would
be no dissolution of marriage (faskh). Some of the members of legislature reacted to the
objection. Mr J.A Throne (a nominated member of the Government of India) pointed out

that

52 Sabiha Hussain, Muslim Womens Rights,37
53 .

Ibid,
* Ibid,
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“The difficulty of implementation of this clause will arise in those provinces where the

number of Muslim judges in particular and Muslims in general was small”.>*

1.8  TWO BASIC REASONS FOR THE REVISED FATWA
Maulana Ashraf Ali Thanavi mentioned two reasons in the beginning of the fatwa
that why the need was felt to consult Maliki School of Isiamic jurisprudence.

The first reason was to provide women some kind of remedy regarding the
dissolution of marriage through court, without renouncing Islam and at the same time to
show that /s/amic law has all the solutions regarding woman’s right of separation.*®

Another reason, which forced the Handjt jurists to take farwa from Maliki school,
that there was illiteracy and ignorance of Isiamic knowledge among the general public.
Most of the common people adopted those laws regarding the dissolution, which were
even not present in the Maliki School of Islamic jurisprudence. It was necessary to show

the people the real picture of Maliki School of Islamic jurisprudence”’.

1.9 CONDITIONS FOR CONSULTING OTHER SCHOOL OF ISLAMIC

JURISPRUDENCE

Maulana Thanavi also debated the point that the follower of one school of Isigmic
jurisprudence could follow the saying of other school of /s/amic jurisprudence.
CONDITION NO.01

Maulana Thanavi was of the opinion that, when the follower of one school of

Islamic jurisprudence could follow the law and saying of the other school of Jslamic

3 1bid,38
* Ashraf Ali Thanavi, Al-Heela al-Najiza Ii1-Hilat, 28
%7 1bid,30

19



jurisprudence, as it was the need of the time. But some of the religious scholars rejected
the idea on the plea that jjtihad could not be done as it was valid up to the fourth century
Hijry only.*® Some Hanafi Ulema claimed that the follower of one school of thought can
never follow the other school of thought. According to them, the victim wives have not
any solution except Talaq Tafvid (In the Hanafi law, a man can stipulate his right of
divorce to his wife at the time of Nikkah). These jurists argued that the Hanafi law gives
the woman an advantage to have the right of Talag Tafvid at the time of Nikah.

However, Maulana Thanavi insisted that in case of need the law of other schools
of Isiamic jurisprudence could be followed.> According to the Hanaft School of Islamic
jurisprudence, only in the utmost necessity a farwd can be taken from the other school of
Islamic jurisprudence®® . But this utmost necessity does not mean the necessity of single
person but it should be the necessity of the whole Umma (nation).

Secondly, the way the Muslim women were renouncing Islam and Christian
missionaries were working in this regard; there was a threat that if this law is not
modified then a time will come when most of the Muslim women will convert to
Christianity.

CONDITION NO.02
The second condition is that the common person cannot take the fatwd from other
school of Is/amic jurisprudence, only the Muftis (qualified religious scholars) can do this

work.

5% Ibid,68
% Ibid,69
& Ibid,37
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CONDITION NO.03
The third condition, which is necessary according to Ulema for acting on the other school
Islamic Jurisprudence, is Talfeeq®'. According to Ulema, instead taking different things
from different schools of Isidmic jurisprudence, one has to be restricted to one school on
a single issue®’. For example if we are taking the opinion of Imam Malik then we must
have to follow him fully on that particular issue. For example in case of a lost or missing
person, if we solve this issue according to the Maliki School then all its parts regarding
the missing person should be applied. We cannot apply the one part and leave the other.
So these were some conditions which are necessary for taking the opinion from other
schools of Isi@mic jurisprudence.
1.11 CONCLUSION

Looking at the DMMA, 1939, it is observed that it was a remarkable achievement
by the Hanafi jurists. That legislation was necessary to protect the women from the
existing social and customary practices due to which their life had become miserable.
This document also showed that all the rights of women are present in the Jslamic law.
The main credit goes to Maulana Ashraf Ali Thanavi, who did great work for providing
relief to women. We should not forget those Mufiis and religious scholars, who helped
Ashraf Ali Thanavi in this work. This document also finished the myths that the follower
of one school of Islamic jurisprudence must have to follow that particular school of
thought in every issue. It showed that when needed then the /s/amic law-makers can take
Jarwa from other schools of Islamic jurisprudence. The other advantage of DMMA, 1939

was that it stopped many Muslim women to renounce Islam and in this way saved their

& Ibid
5 Ibid,38
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faith (iman). The DMMA, 1939 also discouraged the Christian missionaries, who were
working for Christianity and for the purpose were motivating the Muslim women to

adopt Christianity just to dissolve their marriage.
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CHAPTER-2

ANALYSIS OF DISSOLUTION
OF

MUSLIM MARRIAGES ACT, 1939
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2.1  INTRODUCTION

The Dissolution of Muslim Marriages Act (DMMA) was adopted in 1939, in
order to grant Muslim women the right of separation according to the Maliki School of
thought. In this chapter we will closely examine all the articles of DMMA, 1939 and
will compare it with the Maliki School c;f Islamic jurisprudence. We will finally come
up with the conclusion whether the DMMA, 1939 represents the Maliki School of
Islamic jurisprudence or it is diverged from the real intention of Mdliki School of

Islamic jurisprudence.

Those articles of DMMA, 1939, will be examined which do not represent the real

intention of Maliki School of Islamic jurisprudence.
2.2 MISSING HUSBAND (MAFQOOD AL-KHABAR)

The word “Mafgood” in it’s literally sense means lost and sought after. In the
language of law it signifies a person, who disappears and of whom it is not known
whether he is living or dead or where he resides®.

Section 2(i} of DMMA, 1939, states that a married Muslim woman shall be entitled to obtain a

decree from the court if the whereabouts of her husband have not been known for a period of four years.

The period of four years is based on the doctrine of the Maliki School of IsiGmic
jurisprudence relating to the missing husband. When a wife asks the court for judicial

separation for the reason that her husband is missing, the court will issue a notice of her

® Hamilton's Hedaya,English translation, 213
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suit to all the heirs of the husband, including his brothers and paternal uncles. Each of

these persons will be heard by the court.®*

If the court passes the decree of faskh (dissolution of marriage), it will not be
effective for a period of six months and if during this period, the husband comes back
and he satisfies the court about performing his conjugal duties, the court shall set aside

the decree 5’

(1) If the husband is not found during the period of six months, then marriage will

stand dissolved from the date of the decree.

(ii) If the husband is traced but does not come back at the expiry of said six months,
the decree will take effect. Unless, it is submitted, the wife applies to the court for its

cancellation,

(iii) If the husband returns but fails to satisfy the court of his willingness to perform

conjugal duties, effect may still be given to the decree on the application of the wife.5

According the Hanafi School of thought, the wife of the “Méfgood” (missing
husband) cannot get separation until the people of the same age of her husband are
live®’. So, according to Ahnaf, the period is approximately eighty to twenty one years.®
Therefore in reality, she can never contract a second marriage. But in some situation,
the judge or ¢adi can issue the decree of dissolution without any delay. For example, if

somebody goes to battle and does not come back. Similarly, if somebody goes on a sea

* Tahir Mahmood, The Muslim Law of India (Allahbad: The Law Book Company, 1982), 99
5 Ibid.

% Ibid,

%7 Hamilton’s Hedaya, English translation, 213

% Mowdoudi, Hagoog Ul-Zojain, 140
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voyage and never returns to the beach®. Other than these conditions, the Hanafi law
does not give any ground for separation till the period of same age group persons are

alive.

According to Imam Malik, in case of Mafgood al Khabar or a missing person,
the wife has to wait for four years, after which she may approach the court to get the

decree of dissolution of marriage and can go for second marriage”.

Ashraf Ali Thanavi in his fatawa “dl-Helal-Najiza lil-Helatil Ajiza” highlighted
the Maliki point of view about the missing person. He says, “It is a unanimous decision
that the wife of a missing husband can only be restricted for four years if she can lead
or observe that time with chastity and can observe the limits of God (Hudood of
Allahy"" According to Maliki School of Islamic jurisprudence, the period of four years
can be reduced to one year if there is fear that she may involve in illicit relations or
cannot observe the limits of God™. In most of the Jatwa , the Handafi jurists mentioned
that if a husband is missing and the woman does not have maintenance then only one
month is enough. The top Handfi jurist held the same opinion, in their fitwa by saying

that this limit could be reduce to one year.
ANALYSIS

The Dissolution of Muslim Marriages Act, 1939 says that the women will have
to wait for four years for the decree of separation so it does not fully represent the

Maliki School of thought. It also shows that only one part of the Maliki law has been

:° Tanzeel ur rahman, Majmoua Qawaneen Islam,677
0 gy o
Ibid
7; Ashraf Ali Thanavi, Al-Heela al-Najiza 1il-Hilat, 290
9 .
Ibid
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picked up and the second one is not included. Maulana Thanavi when discussed (dlfeeq,
he clearly mentioned that when we are taking the opinion of any school of Islamic
jurisprudence, it is necessary to implement all parts of that opinion on the particular

issue.

We can see this point of view of reducing period to one year based on Maliki
School, is also considered by great Hanafi Mufits in their fatwds about the missing
husband. For example in Fatwd Usmani, Maulana Taqi Usmani also gave the following

verdict: °

“Period of four years can be reduced to one year if there is a fear that the woman cannot lead

that period with chastity or cannot observe the limits of God™.™

In Farwa Usmany it is clearly mentioned that

If the husband is missing for minimum one year, and it is threat that the woman cannot observe

that period with chastity then without any delay ga@dT could dissolve such marriage.™

Similarly in Ahsan ul Farwd, Mufit Rasheed Ahmad has the same opinion about
the missing husband™. 1t is clear that the Hanafi Mufiis based their fatwds on the true

doctrine of Maliki School of Islamic jurisprudence. So the DMMA, 1939 should be

amended on the true doctrine of Maliki thought.

7 Annex v
'T"‘ Fatwd Usmani, farwd number 1043/2:448
> Ibid
 Ahsan al farwa, Baab Khiyar al faskh, 5: 422
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2.3 NON MAINTENANCE

The maintenance in the language of /s/lamic law means ‘provision of all those
things which are necessary to support life, like food, clothing and lodging’. When a
woman surrenders herself to her husband then she has right of receiving maintenance

from her husband. Now it is obligation of her husband to provide her maintenance.”

According to the Hanafi jurists, there cannot be separation on the basis of non-
maintenance. The wife will bear expenditure from her own resources or will borrow on
behalf of her husband, unless her husband is able to give her maintenance. According to
Ahnaf, non-maintenance can never become a reason for the dissolution of marriage’®.
They say that there is not a single incident in the period of Holy Prophet Muhammad
(P.B.U.H) about the dissolution of marriage based on non-maintenance. Some
companions of the Prophet were rich and some were very poor. We do not have a single
example, where there is separation among the spouses on the basis of non-maintenance.
According to Ahnaf, if a husband is rich and does not provide maintenance to his wife
then instead of dissolving the marriage the judge can send the husband to prison or sell
his assets to provide the maintenance to the wife. If the husband is poor, then also there

cannot be separation among the spouses. The wife should wait for good days.™

Maliki jurists agree that if the husband is poor and does not provide
maintenance to his wife and if she cannot live in such a situation, then she has the right
to ask the judge or qadr for maintenance or can request the court to allow separation

from her spouse. So when a man cannot maintain a wife then it will be better to

" Hamilton's Hedaya, 140
: Tanzeel ur rahman, Majmoua Qawaneen Islam, 706
Ibid.
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separate her’. The followers of Maliki School of Islamic jurisprudence base their

opinion on the Qur’anic verse:

“Either to retain in the recognized manner or to release in fairness” (Surah Al Bakarah 229).
So if the husband is not providing maintenance to his wife then it means he is not
keeping her in a recognized manner. In such situation, the woman has the right to ask
the court for the dissolution of her marriage as there is no other solution. The judge has

the entire jurisdiction to untie such marriage.?'

ANALYSIS

Section 2(ii) of DMMA, 1939, states that a married Muslim woman shall be entitled to obtain a

decree from the court if the husband igneres or fails to provide her maintenance for a period of two

years.

But if we study the Maliki School of Isiamic jurisprudence, we find that the
two-year period is not a hard and fast rule. According to Maliki School of Islamic
jurisprudence, if a husband is rich and in spite of this he does not provide maintenance
to his wife, the court can grant a decree in the favour of the woman without any delay®.
Similarly if a husband is poor and does not have maintenance and the court concludes
that he has no financial resources, such marriage can also be ended without any delay®.
So from this point, we can conclude that it should be added to the law that if a husband
is not poor and has sufficient financial resources the court should not allow delay in the

dissolution of mau'riage.84

% Ibid,714

& Ibid.

®2 Ibid

¥ Ibid

% Ashraf Ali Thanavi, Al-Heela al-Najiza Ii'l-Hilat, 130
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Ashraf Ali Thanavi, in his book “Al-Helal-Najiza lil-Helatil Ajiza”, clearly
mentioned the point of view of Maliki School of Islamic jurisprudence that if a husband
does not provide maintenance to his wife then the court can dissolve the marriage without
any delay.®

By explaining Maliki point of view about non-maintenance, Mufti Muhammad
Taqi Usmani clearly mentioned that in case non-maintenance, there is no need of waiting
period®®. He said that only two conditions are necessary in the matter of non-
maintenance.’’ The first condition is that if a husband does not agree for khul and

secondly, a woman has not any alternate arrangement of maintenance®®.

So, we finally conclude that the Article 2(ii) does not represent the complete
intention of the Maliki School of Islamic jurisprudence. Further according to the rule of
talfeeq, when we are taking the opinion of other school of Isl@mic jurisprudence then all
portions of that rule should be included. It should be added in clause 2(ii) that if a
husband is not poor and not providing the maintenance the court may dissolve the
marriage without any delay and the restriction of two years is not necessary. Similarly
if a husband is so poor that he will never be able to provide the maintenance in future,

the court should also dissolve such marriage without any delay.

By observing the opinions of Indo-Pak courts, it is found that their decisions are
inconsistent and not representing the motives of DMMA, 1939. For example the Sindh

High court gave the ruling that:

* Ibid,293

% Fatwa Usmani, fatwa number 1043/2:473
8 Annex vi

8 Fatwa Usmani, fatwd number 1043/2:478

30



(i) The husband’s faiture or neglect must have lasted for full two years immediately preceding the wife’s

suit. Failure for broken periods aggregating to two years will not satisfy the legal requirement.®®
(i) The husband’s failure for two years or more followed by a period during which maintenance was
resumed, will also not satisfy the legal requirement.90

So, it means that if a husband does not provide maintenance for one year to his
wife, then gives maintenance for one or two months and again stops the maintenance,
then the wife will not be entitled to dissolution of marriage on the basis of non-
maintenance. The court should also keep in mind the intention of the husband; he may
do this just to tease his wife. The objectives of marriage can also be violated with such

a decision.

Some of the courts held that the wife, who refuses to live with her husband,
cannot claim a faskh on account of non-maintenance.”’ In another decision it was held
that on living separate from their husbands then the court cannot grant faskh on the
basis of non-maintenance because she has failed to perform her conjugal duties.” In
1943, the court also decided that if a wife was unfaithful then the court could not grant
decree on the basis of non-maintenance.” This court decision was based on the Muslim
legal principle under which disobedience of the wife (nushuz) disentitles her to claim

maintenance.”®

On the other hand some court decisions are contradictory to the above

mentioned decision. A division bench of the Peshawar High Court in two different

' Satgunj vsRehmat Ali Murad,AIR 1946 Sind 48.
% Ibid.
*' Mst Umat-ul-Hafiz vs Talib Hussain, AIR 1945 Lahore. 56 ; Zafar vs Akbari, AIR 1944 lahore, 3 36,337
52 Umatul Hafiz vs Talib Hussain, AIR 1945 Lahore. 56
% Khatijian vs Abdullah, AIR 1943 Sind. 65
* Tahir Mehmood, The Muslim Law of India, 100

31



iy ]

cases held that if the wife applies for the dissolution of marriage on the basis of non-
maintenance then her conduct will be irrelevant in granting faskh under section 2(ii) of

the DMMA, 1939.%

The Kerala high court of India also held the decision that a wife can get the decree of
Jaskh under section 2(ii) of the Act “on the score that she has ot as a fact been

maintained, even if there is cause for it”.

So, we see that some courts gave more consideration to the act of wife and some
gave their decision only on the basis of section 2 (ii) of the Dissolution of Muslim

Marriage Act 1939,

Instead of calculating two full years of non-maintenance, the courts should see
the intention of the husband. For example in case a husband does not give any
maintenance to his wife or does not treat her in a good manner, she leaves her
matrimonial home just for survival and start living in her parents home. After some
months, when she approaches the court for the dissolution of marriage on the basis of
non- maintenance, the husband may take the plea that since she is not living with him
so how could he maintain her. So the courts should always consider the intention of the
husband instead of considering the absence of the wife from her matrimonial home.
Almost all the great religious scholars of the Subcontinent while issuing the farwdg
clearly mentioned that without any delaying period the court could dissolve the

marriage in the case of non-maintenance.”®

% Said Ahmed vs Sultan Bibi, AIR 1943 pesh. 73, 75
* Ashraf Ali Thanavi, A/-Heela al-Najiza li1-Hilat, 131
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24 IMPRISONMENT

The Handfi jurists do not recognize the dissolution of marriage on the

basis of husband’s imprisonment ¥’

In the view of Maliki School of Islgmic Jjurisprudence, the wife can ask for the
dissolution of marriage if her husband has been imprisoned for three years and for some

Maliki jurists if the husband is imprisoned for one year.”

ANALYSIS

Section 2(iii) of DMMA, 1939, states that a married Muslim woman shall be entitled to obtain a

decree from the court if the husband has been sentenced to imprisonment for a period of seven years or

more.

The decree shall only be passed if the sentence has become final. If in the meantime the
husband does not provide the maintenance to his wife for a period of two years, she will

be entitled to take advantage of clause 2(ii).*

As we have seen that in the Maliki School of Islamic jurisprudence only a
period of three years is 2 maximum period or one year, if her husband has been
sentenced to imprisonment. But in the Dissolution of Muslim Marriages Act, 1939, a
woman is bound to wait for minimum seven years for separation. This shows that the
2(ii1) is also against the Maliki School of Islamic jurisprudence. In the case of missing
husband, the Maliki School of Isidmic jurisprudence has a clear stance that if a woman

cannot wait and a threat to the limits of God is there then the period of four years can be

%7 Jamal, J.Nasir, The Islamic Law Of Personal Starus (London: Graham and Trotman), 126.
* Tanzeel ur rahman, Majmoua Qawaneen,702
% C.M.Shafqat , The Muslim Marriage, Dower and Divorce (Lahore: The Law Book Company 1955),117

33



reduced to one year. On the analogy of this point, we conclude that it should be added

that if the woman cannot wait then maximum period should be one year.

2.5 HUSBAND’S FAILURE TO PERFORM MARITAL OBLIGATIONS

Section 2(iv) of DMMA, 1939, states that a married Muslim woman shall be entitied to obtain a
decree from the court if the husband has failed to perform, without any reasonable cause, his marital

obligation for a period of three years:

The Act does not specify “marital obligation” of the husband. It seems that a
wife can file a suit for faskh under this provision, if her husband has deserted her for
three years, though he has been providing maintenance to her.'® If desertion for three
years is coupled with non-payment of maintenance, a suit may be filed jointly under
clauses (ii) and (iv) of section 2. An obligation to live in amity would be a marital
obligation, thereby excluding cruelty. Refusal to consummate also falls within the
phrase, and that will include an insistence by one spouse, without the consent of the

other.'”’

Maulana Thanavi, by citing the Maliki law, clearly mentioned that even if a
woman can arrange her maintenance by herself but if there is a threat that she will not
be able to observe the chastity or it is threat that the limits of God can be violated then
she can approach the court for the dissolution of marriage.'” The court will force the
husband to perform his duties and if he does not act upon it, it can grant faskh without

any delay and there is no need to ask her to wait for three years.'®

'% Tahir Mahmood, Muslim Law,101
'"! Shafqat,Muslim Marriage,117
"9 Ashraf Ali Thanavi, 4l-Heela al-Najiza li'l-Hilat, 293
103 1y 0
Ibid.
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We also examine that in case of ilaa the limit of four months is fixed. '™ If the
husband does not rejoin his marital relations with his wife, she will be allowed to go for
Jaskh (dissolution of marriage). If this is the case, then the question arises that why

women are restricted for three years in the DMMA, 19397

Mowdoudi, the great scholar, debated this topic that if a husband without any
reasonable cause abstains from his wife and his purpose is Jjust to punish or tease his
wife then the maximum period, which Islam fixes, is four months. For ilga, the oath or
swear of a husband is necessary. Without oath or swear the i/aa would not be establish.
Let’s suppose that just to tease the wife, the husband abstains from her for whole life
and he does it without swearing. What should be the solution then? For this we will
have to see the objectives of marriage which include chastity. We will have to see how
long this purpose of marriage can be achieved.’®® So it will be better to lemmatize this
period for four months. According to the Maliki School of Jslamic jurisprudence,
irrespective of swearing or not swearing if a man abstains from his wife or abstains

from intercourse on the purpose of teasing her, then ilaa is established.'®

2.6 HUSBAND HAS BEEN ISNANE, SUFFERING FROM LEPROSY OR

VENEREALL DISEASE

According to Ahnaf, only the wife of an impotent man can have the decree of
dissolution from the court'”’. But Imam Muhammad, another great Handfi jurist, also

included an insane husband and a husband suffering from a venereal disease. According

'™ In illa the husband swears not to have physical relation with the wife and abstains for four months or
more. The husband revokes the oath by resumption of marital life. After the expiry of the period of four
months, in Handft law the marriage is dissolved without legal law.
' Mowdoudi, Hagoog al Zojain,37
106 H

Ibid
%7 ,j nasir, Muslim law,114.
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to Imam Muhammad, these problems can create hatred between the spouses, which can
ultimately be a hurdle in their physical relations'®®. But according to Imam Abu Hanafi,

insanity or venereal disease does not lead to the dissolution of marriage'”.

The Maliki jurists hold the opinion that a woman can have the decree from the
court for the dissolution of marriage on the basis of leprosy, insanity, impotency, and
venereal disease''®. Imam Malik included four problems in a husband, which grants her
the right of dissolution of marriage. This list includes impotency, leprosy and virulent

venereal disease.

ANALYSIS

Section 2(vi} of DMMA, 1939 states that married Muslim women will be entitled to obtain a

decree from the court if the husband has been insane for a period of two years or is suffering from

leprosy or a virulent venereal disease.

It should also be added that if any defect in husband which is curable, then court
should give one year period for the treatment and if the defect in husband is incurable

then the marriage should be finished without any delay.

The DMMA, 1939 does not define insanity. The insanity is also known as
Junoon in Arabic. There are two kinds of insanity.'"’ One is called incurable insanity
(junoon Mutabbag) and the second is curable insanity (junoon Hadis). Junoon
Mutabbaq is such kind of insanity or juroon in which insanity is not curable, means the
person suffering from it remains in this condition permanently and no chance of

improvement is there. On the other hand junoon Hadis is such kind of Junoon which is

" Ibid

'® Tanzeel ur rahman, Majmoua Qawaneen,702
'1® 5 j nasir, Muslim law.120.

" Ibid,123
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curable''?. For the two categories of junoon, there are different rules in Maliki law. If a
husband is suffering with such kind of junoon which is Mutabbaq and he might harm
the wife during this situation then there is no need to give any time for the dissolution
of marriage, the court can dissolve the marriage without delay. But if there is junoon
Hadis then the court should allow one year peric;_d for treatment.'" But in DMMA,
1939 the condition of two years is kept, which is against the Maliki School of Islamic
jurisprudence as well as against the spirit of the Shar?‘ah. Because in Maliki law there
are only two conditions, if there is junoon Hadis then on year time is fixed for treatment
and for junocon Mutabak there is no need of waiting period, so clearly DMMA, 1939 is

deviated from the Maliki school of thought.

2.7 DECREE WILL BE VALID AFTER SIX MONTH

Section 2(ix) of DMMA, 1939, states that a decree passed on ground mentioned earlier shall not
take effect before a period of six months, from the date of court verdict, and if the husband either in
person or through his authorized agent satisfies the court within this period that he is prepared to perform

his conjugal duties, the court shall set aside the decree.

Literally, the word iddah means counting or enumeration. /ddah technically
means a waiting period which has to be observed by the woman after the dissolution of
marriage. After dissolution of marriage she must have to observe this period' .
According to Imam Abu Hanifa, a menstruating woman, whose marriage has been
dissolved, after the consummation must have to observe iddah, which is three

1t5

menstruation periods’ . According to Imam Shafie and Imam Malik, the waiting period

"2 Ashraf Ali Thanavi, Al-Heela al-Najiza li"-Hilat, 95
" Ibid, 96

""* Mansory, Family Law,95

"3 Ibid, 183
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for such woman is three cleaning periods.''® In the case of non-menstruation, the
waiting period or iddah is three months. In the case of a widow, the waiting period of
iddah is prescribed as four months and ten days. Similarly, the iddah for a pregnant

woman will be terminated with the delivery of the baby.

Mufit Muhammad Taqi Usmani in all farwds regarding the dissolution of
marriage, in his book Fatwd Usmani, clearly mentioned that after the decree of
dissolution or after divorce, the woman needs to perfrom iddah which is stated in
Isldmic law. So, it is needed to make this section of DMMA, 1939 more according to

Islamic law.

28 CONCLUSION

We come to the conclusion that it was a great effort by the Handft jurists. The basic
relief assured to the Muslim women of India was that they could untie the marital
relation without renunciation of Islam. However, on a close examination we find a
number of lapses in the DMMA, 1939, which are against the Maliki School of Islamic
Jurisprudence. If we amend the DMMA, 1939 according to the doctrine and intention of
Maliki School of thought, it will provide more reliefs to the women. We should also
congratulate the Handft jurist, who gave the fatwa keeping in view the true doctrine of
Maliki School of Islamic jurisprudence after the adaptation of Dissolution of Marriage

Act, 1939,

"% 1bid, 183
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3.1 INTRODUCTION

In the last chapter, we will examine those articles of the Dissolution of Muslim
Marriages Act, 1939, which are against the Maliki School of IsiGmic jurisprudence. We
will analyze the farwas of Hanafi and non-Hanafi jurists of the Subcontinent that
whether they represent the real intention of the Mailki School of Islamic jurisprudence
or not. We will also see whether the farwds have given more rights to the women or the

Dissolution of Muslim marriage Act, 1939.
3.2 TAQLEED AND HANAFI JURISTS

We should keep in mind that the Hanafi jurists have always stressed on
following the single school of Islidmic jurisprudence on each and every issue. They also
stressed that the follower of one school of Isldmic jurisprudence can never follow the
other one. They also stressed that the follower of Imam Abu Hanifa can never take the
farwa from the other school of Is/amic jurisprudence.

We should also keep in mind that both the Barelawi and Deobandi schools of

17

thought were strict to follow the Handft School of Islégmic jurisprudence.””’ Maulana

Qasim Nanotway, one of the great scholars of Deoband, justified the necessity to

follow only one school of Is/amic jurisprudence as follows:

Now coming to the question of Taqlid, no doubt Islam is one religion and all the four schools of Islam
are one religion and all the four schools of law are on the right path. Nevertheless, as the art of medicine
in Greek tradition or in modern allopathic medicine is one and all the docters have the capability and
authority to treat, yet at times when there is a difference of opinion among the doctors in diagnosis, one

follows only one doctor who is treating the patient at that time. Only his advice is followed and no

""" Masoud, fgbal reconstruction of ijtihad,156
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attention is paid to other doctors. Similarly in case of difference of opinion among the various jurists or

Muijtahids, it is necessary that only one Imam or Mujtahid be followed in alf cases'"*

So it was clear that the Hdndft jurists were never ready to leave Taglid of
Hanaft School of Islamic jurisprudence on a single issue. On the other hand, Sir Sayyed
Ahmad Khan and Allama Muhammad Igbal, were in favour of considering other
schools of Islamic jurisprudence. They also criticized the Ulema and mufiis for

following the one specific school of Is/amic law.

Sir Sayyed Ahmad Khan (Non-Hanaft Scholar), in one of his letters to Mahdi Ali
Khan, says:

1 say it very clearly that if people do not abandon Taqlid, do not follow the only light in Quran and

Sunnah, and do not face the challenges of modern science to religion, Islam will disappear from the

Subcentinent.''®

This statement almost came true when the Muslim women started renouncing Islam just

because of the Handfi opinion regarding the dissolution of marriage.

Here we should congratulate those Hdndfi scholars, especially Maulana Ashraf
Ali Thanavi, who had taken great steps in this regard by not only providing the Muslim
women a right to separate but also showing the light to other Muslim jurists that taglid

can be abandoned at the time of utmost necessity.
3.3  DECISION OF THE SUPERIOR COURTS

Normally it has been observed that in India and Pakistan, legislative assembly

and higher courts adopted those laws regarding the women, which did not represent the

"8 Ibid,62
" 1bid,63
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intention of Shari ‘ah but were too liberal in favour of the women. The best example is
1961 Muslim Family Law Ordinance, which insured more rights to woman though the
Ulema rejected that faw. Maulana Ahtashm ul Haq Thanavi, the only religious scholar
in the committee, which framed the Muslim Family Law Ordinance 1961. disagreed to
almost all the proposed sections of the law. Similarly in 1959, the Lahore High Court of
Pakistan provided the women the right of kAul without the consent of the husbands'*.
The right of khul was further strengthened by the Supreme Court of Pakistan in 1967'*',
It is noticeable that these were historic decisions, which gave true and real right to the
women of Pakistan regarding the dissolution of marriage. In both the cases, the wives
were demanding khul while the husbands were asking for the restitution of conjugal
right. The real issue was that whether the courts have jurisdiction to separate the
spouses without the consent of the husband. It is also a fact that all the four Sunni
Schools of Islamic jurisprudence do not allow khul without the consent of husband.
According to them, kAul can only happen if the husband agrees to do so and without his
consent, the courts do not have any jurisdiction to separate the spouses. The courts gave
the following decision in both the cases:'?

That the wife may go wrong if dissolution is not ordered, is rather a reason for grant of

dissolution for Istam prefers divorce to adultery.

The answer to the question referred is that the wife is entitled to dissolution of marriage on

restoration of what she received in consideration of marriage if the judge apprehends that parties will not

observe the limits of God.

'2° Balqis Fatima vs Najmul Tkram PLD 1959 Lahore-566
‘2! Khurshid Bibi vs Muhammad Amin PLD 1967 SC-92
122 Balqis Fatima vs Najmul Tkram PLD 1959 Lahore-566

42



Though Ulema also opposed the decision and even today leading scholars do
not agree with this judgment of the Supreme Court of Pakistan. Maulana Muhammad
Taqi Usmany, a leading Handjf jurist, strongly criticized these decisions of the superior
courts in his article ‘Reality of khul in Islam’. He was of the opinion that without the
consent of the husband, khul can never by granted by the court. He opined that khul is

divorce not faskh.

If we look at the history of the courts before these two decisions, we find that
the courts in the Subcontinent never allowed kkul on the base of hatred. The courts
strictly followed the Handfi School, according to which khu! cannot be granted without
the consent of the husband. In the case of Umer Bibi vs Muhammad Din, Justice Abdul
Rahman and Justice Honse said that it is not acceptable for the court to allow khul
without the consent of the husband. The court also said that only on the basis of hatred
and dislikeness, it cannot dissolve the marriage'®’, Similarly in the case of Saeeda
Khanim vs Muhammad Sami, the Lahore High Court said that incompatibility of
temperament disliking and wife’s hatred toward her husband can never lead to the
dissolution of marriage in the Is/dmic law. The court also concluded that for khul the

consent of the husband is necessary'2*.

Such kind of decisions caused severe problems for the women of Subcontinent,
regarding their rights. Most of the feminists started to say that in the /s/amic law, the
women are subordinated and do not have the right of separation. So the Lahore high
court in 1959 provided the women the real right of khul. After these two decisions of

the higher courts, the lower courts also started granting kAu! to the wives without the

'S Umer Bibi vs Muhammad Din AIR 1945 Lahore 51
124 Saeeda Khanim vs Muhammad Sami PLD 1952, Lahore 113
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consent of husbands. So, since 1959 the lower courts of Pakistan have been providing

the rights of khul to the Muslim women without the consent of the husband.

The same situation is in India. The best example from the Indian judicial
history is the Shah Bano case, in which the appellant was a lawyer, who married to
Shah Bano in 1932. In 1975, the appellant drove the wife out of the matrimonial home.
Shah Bano filed a petition against her husband for maintenance under Section 125 of
the Code of Criminal Procedure. The magistrate asked the husband for the maintenance
at the rate of Rs 500 per month. On November 6, 1978, the appellant divorced his wife.
Since the husband was a lawyer he knew that according to the /slamic law he would be
responsible for maintenance till the pertod of iddah. He took the defence that he had
divorced his wife and according to the Is/amic law, he had not further obligation to
provide maintenance to her. Before citing the decision of the Supreme Court of India, it

would be better to know about Section 125 of the Code of Criminal Procedure.

Section 125 says that if any person, having sufficient means, neglects or refuses
to maintain his wife, unable to maintain herself, a Magistrate of the first class may,
upon proof of such neglect or refusal order such person to make a monthly allowance
for the maintenance of his wife at such monthly rate not exceeding five hundred rupees
in the whole. Under explanation word “wife” Article 125 says that a woman, who has

been divorced by, or has obtained a divorce from her husband and has not remarried.

The husband took the plea that the Section 125 could not be implemented on the
Muslim man because the Isldmic Law did not recognize the maintenance after the
divorce. The Supreme Court of India held the decision that Section 125 is truly secular

in character and is implemented on all the citizens of India, whether they are Muslim,
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Christian or Hindu. This decision of the Supreme Court was strongly criticized by the

Muslim jurists of India'?’,

So we find that Pakistan’s legislature and the Supreme Court gave more liberal
decision and on the other hand all the great religious scholars opposed these decisions
on the basis of shari‘ah. But in the DMMA, 1939, we find a reverse situation. The
fatwas of the religious jurists regarding faskh were not only providing woman more
rights but also were representing the real intention of Maliki School of Islamic
jurisprudence. On the other hand, the courts restricted themselves just to the wording of

the Dissolution of Muslim Marriage Act, 1939.
3.4  MALIKI OPINION AND HANAFI JURISTS

The Dissolution of Muslim Marriage Act, 1939 was a great achievement
of the great Muftis of Hanaft School of Islamic jurisprudence. Though, it was modified
from the original recommendation of the Mufiis of India. We also notice that after the
implementation of Dissolution of Muslim Marriages Act, 1939, not only the Hanaf
scholars but also the non-Handft jurists also gave their farwds on the true doctrine of
Maliki School of Islamic jurisprudence. Before this fatwa, the Hanafi jurists always
gave fatwds on the basis of the Hanaft School of Jslamic jurisprudence. In Farwa Darul
Aloom Deoband, it is clearly mentioned that on the basis of non-maintenance, there

' The farwa further narrates that if a

cannot be any separation among the spouses
husband does not provide maintenance to his wife then the husband should divorce her,

but she does not have any right of separation.

15 Ahmed Khan v Shah Bano RD-SC 99 1985
126 Farwa Darul Aloom Deo Bund Kitab ul talaq9:35
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After the revised fatwd of Maulana Thanavi, all the great scholars of the
Subcontinent gave their farwds on the true intention of Maliki School of Islamic
jurisprudence. If we go through /mdad Ul Fatwa, Ahsan Ul Ffatwa or Fatwa Usmany,
we find that all the farwas were based on the real intention of Maliki School. On the
other hand, the Dissolution of Muslim Marriages Act, 1939 does not represent the real

intention of Maliki School.

Another great thing is that it is the only document in the history of
Subcontinent, which was taken from an Is/@mic School other that of Handft School. But
unluckily after this document, the Hanafi jurists never considered other matters to solve

in the light of other schools of Islamic jurisprudence.

When we observe the fatwa of Handfi jurists after adopting the Dissolution of
Muslim Marriages Act, 1939, we find that all the great Hanafi jurists strictly followed
the Maliki law regarding the dissolution of marriage, not only they followed Maliki

opinion but they also strictly followed its clear intention.

For example in the case of missing husband (Mafkood ul khabar), the Faiwd
Usmany clearly described the intention of the Mailki School. It clearly described that
the four-year limit can only be applied if it is sure that the woman can observe this
period with chastity. If the woman cannot observe the limit of four year swith chastity
then it should be relaxed to one year. Similarly if the woman can observe the limit with
chastity but she does not have any maintenance, then the judge can terminate the

marriage even after one month. Following are some fatawas of Handft jurists :

Question: A woman has lost her husband for four years. The family migrated from Bangladesh

to Karachi. The Government kept the family in a camp. During their stay in camp, she lost her husband.
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Whole family tried to find the missing husband but in vain. The wife is living in miserable condition.

Can she do second marriage?

Answer: The wife has the right to consult the court of a Muslim judge. In the court, firstly she
will have to prove her marriage with the missing husband. Then through witness, she will have to prove
that her husband has lost. Then the court will also search and investigate about the missing husband.
After the search if the court did not find the missing husband then court will ask the woman to wait for
further four years. During these four years, if the husband is not found then the wife will have to again
consult the court for dissolution of marriage, The court will dissclve the marriage by considering the
missing husband as dead. The wife then has to cbserve iddah of four months and ten days. This all detail
will be valid only if woman can observe this period with chastity. But if there is threat that the limits of
God can be violated or woman cannot observe this period with chastity then the limits of four years could

be reduced to one year'”’.
In another fatwd it is further elaborated.

Question: My daughter was married with a person named Muhammad Payaray Jan, on Aug 31,
1976 in Rawalpindi. Muhammad Payaray Jan was working in Dubai. After two months of the marriage
Muhammad Pyaray Jan went to Dubai. For the last ten years, the whereabouts of Muhammad Pyaray Jan
are not known. For the last ten years, he did not make any contact with anybody. We also contacted to his
family, but they also do not know about Muhammad Payaray Jan. He never wrote a single letter and did
not send any maintenance to his wife. | am a widow woman. My daughter is young. | am worried about
my daughter. Please guide me the solution of this problem. Can | make the second marriage of my

daughter?

Answer: It is better for the wife to continue the search for her husband. But if she thinks that she
cannot bear or she cannot live without the husband, or she does not have maintenance or she is afraid that
the she could not be able to observe the chastity, then she is allowed to consult the court, The court then
dissolves the marriage on the basis of nor-maintenance. After consulting the court the wife first will have

to prove her marriage with Muhammad Payaray Jan. After this she will have to prove that her husband is

'Y Fatwa Usmany,Kitab al-talag,2: 448
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lost. Then court will investigate about the missing husband. After this the court will ask the woman to
wait for four years. If the missing person is not found during these four years then the court will consider
the missing person as dead. After this the wife will have to observe iddah of four months and ten days.
After the iddah the woman is free to do second marriage with any one. If the wife thinks that she cannot
wait for four years, because she has already waited for ten years, or if there is a threat that the woman is
young and cannot wait for four years and the limits of God can be violated then this limit of four years
can be reduced to one year. After one year she will have to observe iddah, after which she has the

opportunity to do the second marriage.
In another fatwa

Question: Mumtaz Bibi married to a person eleven years ago. In these elevens years, she hardly
spent one year in her matrimonial home. Mumtaz Bibi’s husband was requested to give maintenance to
her or divorce her. But he is not willing to make any solution. Neither he is maintaining her nor willing to
divorce her. Mumtaz Bibi is very worried about this situation. What is the solution of this issue in the

Islamic law?

Answer: First of all Mumtaz Bibi should try to have divorce from her husband. If the husband
does nat agree then she should seek for khul. If he does not agree for khul then she has all the options to
take the matter to the Muslim judge for the dissolution of her marriage. The judge will ask the husband to
maintain his wife or to divorce her. If he does not accept any option then the court has the entire
Jurisdiction to dissolve such marriage. After the dissolution of marriage she will have to observe iddah,

after which she can make her second marriage.
In Fatw@ Usmany, when one of the Maulana of Xashmir asked about the

waiting period of non-maintenance, Maulana Tagi Usmany replied:

The woman has been given the right of the separation on the basis of non-maintenance. This right is
given in the Maliki School of /s/dmic jurisprudence. There are two conditions only: One is that the

husband does not agree for khul and the other is that the woman has not any other arrangement regarding
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maintenance. According to the Maliki School, on the basis of non-maintenance there is no need for any
specific pv:riod.|2a

Similarly in Ahsan ul Fatwa, it is clearly mentioned that if the husband does not
provide maintenance and the woman also does not have any other source of
maintenance then she can get separation based on the Maliki School of Islamic
jurisprudence. The wife should consult the court, which if thinks that the wife is saying
truth then it should give one-month period to the husband for maintenance, if he does
not provide maintenance in one month then the court should dissolve the marriage
without any delay'”

Question: If a2 man does not provide maintenance to her wife, has driven her out of the

matrimonial home and is also not willing to divorce her, then what is the solution in the fslamic law

regarding such situation.

Answer: In such situation, the wife should seek for khul, She should request the husband for
khul. If the husband does not agree for khul and the wife does not have any source of income or
maintenance then in such situation the wife has been given the relaxation to act upon the Maliki School
of Islamic jurisprudence. She should consult the court on the basis that her husband does not provide her
maintenance. Then the Mustim Judge will investigate her claim. If the court finds that the wife is right
and her claim is true then it will ask the husband to perform his conjugal duties and to provide
maintenance, If the husband does not agree then the court has to ask him for divorce. If the husband

neither agree for divorce nor for maintenance, then the court should dissolve such marriage without any

delay.

Fatwa Usmany also holds the same opinion that such marriage should be

dissolved without any delay. Similarly we closely look at Farwéa of AHal-e-Hades, we

'1hid, 473
"2 Ahsan- Ul-fatwd, Babe khayar-e-faskh,2: 413
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find the same situation. In Fatwd Sanya, same opinion is found in the case of missing
husband or no maintenance.'*” In the Fatwa Sanya it is clearly mentioned that:

There are a number of cases in which the women cannot lead the four years with chastity. So it
is requested to Ulema and Mufi7s that they should reconsider this matter of four years. As far as the wives
are concerned there are only two situations, to live with them with {ove and care or leave them in a good
manner. A husband can never harm the wife. So if a husband is missing then her situation is like a
suspended thing. So in such situation, she receives two harms, one economically and secondly physical
because of her physical needs. So in such situation she does not need any specific period to wait."*!

So it is clear that not only the Hanaft jurists but also the non HandT jurists also
based their farwas on the true doctrine of Maliki Schoo! of Islamic jurisprudence. They
criticized the fixing of specific period, when the husband is missing or is not giving

maintenance or is abstaining from her wife just to tease or harm her.'*?

Similarly in the Majmoua Farwa , on describing the dissolution of marriage on
the basis of the insanity of husband, it is clearly mentioned that:'*

In case of insanity we should see whether it is curable or incurable. In the case of non-curable insanity

{(funoon muttabakk), there is no need to give any time. In such situation, the court should dissolve the

marriage without any delay. 134

So it is clear that many top Hanafi and non-HéanafT jurists of subcontinent
followed the ruling of Imam Maliki after the revised fatwa of Maulana Ashraf Ali

Thanavi, which was based on the Maliki School of Islamic jurisprudence.

13% Annex vii

"' Fatwa Sania Kitub Un Nikkah,2:266
2 1bid

133 Annex viii

134 Majmoua-Ul-farwd, Babul fareeq,2:88
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But on the other side, the courts just followed the wording of the Dissolution of
Muslim Marriages Act, 1939."** The courts never tried to understand the intention of
the Maliki School of Islamic jurisprudence. They just assumed that the DMMA, 1939

was the real representation of the Maliki School of Islamic jurisprudence.

So we finally come up that it was a great effort of the Hana/f jurists but now the
time has come that the DMMA, 1939 should be modified and made according to the

real intention of the Maliki school of Is/@mic jurisprudence.

Finally we come to the conclusion that in the matter of family laws, every
decision should be based on one philosophy that the limits of God should not be violated.
Secondly, we should take opinion from those schools of Isl@mic jurisprudence which
provide more rights to the women. Maulana Ashraf Ali Thanavi debated this issue in his
book “Al-Hilat Al-Najiza li'l-Halilat Al-'Ajiza”. He made it clear that at the time of
utmost necessity farwd can be taken from other schools of /slamic jurisprudence.
Maulana Thanavi also rejected the opinion that, ijtihad was only valid till the end of

fourth century. '

So from the above discussion, we reach a point that we should always follow

the purpose of law instead of blindly following the one school of Isidmic jurisprudence.
3.5 SUGGESTED AMMENDMENT IN 2(i) OF DMMA, 1939

As 2(i) says 2 woman would have to wait for four years for decree of the
dissolution on the basis of missing husbands. But on the basis of Maliki School it

should also be added that if the woman is young then this period should be reduced to

'3 Satgunj vsRehmat Ali Murad,AIR 1946 Sind 48
1% Ashraf Ali Thanavi, Al-Heela al-Najiza I¥l-Hilat, T3
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one year. It should also be added that if the woman is not young but does not have the
maintenance then due to financial burden her waiting period should be reduced to one
year. All the Handfi muftis held the same opinion in their fatwas. Even some Hanaf
Mufiis held the view that if the husband is missing, the woman is young, and no

maintenance is there then this period can reduced to one month

3.6 SUGGESTED AMMENDMENT IN 2(ii) OF DMMA, 1939

2(i1) of DMMA, 1939 states that a married Muslim woman can take the decree

of dissolution of marriage if she is not being maintained for two years.

It should be added if the husband is rich then without any delay the court should
separate the spouses. It should also be added that if the husband is so poor that in future
he will not be able to arrange maintenance then the court should also give no time to
husband. Similarly instead of continuous two-year period the court should keep the

intention of husband in mind.
3.7 SUGGESTED AMMENDMENT IN 2(iii) OF DMMA, 1939

Section 2(iii) of DMMA, 1939 states that a married Muslim woman shall be
entitled to obtain a decree from the court if the husband has been sentenced to

imprisonment for a period of seven years or upwards.

So this article should be amended that if a woman file a suit for a decree on the
basis of imprisonment of her husband then it should be settling down to maximum one

year. Because the Maliki jurists hold the opinion that it can be relaxed to one year.
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3.8 SUGGESTED AMMENDMENT IN 2(iv) OF DMMA, 1939

Section 2(iv) of DMMA, 1939 states that a married Muslim woman shall be
entitled to obtain a decree from the court if the husband has failed to perform, without

reasonable cause , his marital obligation for a period of three years;

In marital relations it should be added that even if a husband is maintaining a
wife but not fulfilling her conjugal rights and due to which she might violate the limits

of God, then the court should separate it without delay.
3.9 SUGGESTED AMENDMENT IN 2(v) OF DMMA, 1939

A Section 2(vi) of DMMA, 1939 states that a married Muslim woman shall be
entitled to obtain a decree from the court if the husband has been insane for a period of

two years or is suffering from leprosy or a virulent venereal diseases.

This article should be amended that if a husband is having incurable insanity
and it is feared that he might harm the wife then the court should give a decree without
any delay. If insanity of the husband is curable then the court should give maximum

limit of one year for his treatment.
3.10 SUGGESTED AMENDMENT IN 2(ix) OF DMMA, 1939

Section 2(ix) of DMMA, 1939 states that a decree passed on ground 2 of
DMMA,1939 shall not take effect for a period of six months from the date of such

decree.

It should be added that if a husband is missing then the waiting period should be

four months and ten days and on other grounds it should be three months and ten days.
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3.11 CONCLUSION

We conclude that the top religious scholars of the Subcontinent gave the fatwds
on the true intention of Maliki Schoo! of Islamic jurisprudence. On the other hand, the
courts did not know the real sayings of the Maliki School of Islamic jurisprudence. They
just followed the wording of the Dissolution of Muslim Marriages act, 1939, which was
tempered by the lawyers. So the DMMA, 1939 should be amended and should represent

the Maliki School of Islamic jurisprudence.

54



BIBLIOGRAPHY

1.

10.

11.

12.

Asaf A.A.Fyzee “Out Line of Muhammadan Law” Oxford University
press, 1999

Zakia-A-Siddiqui, Muslim Women New Delhi: Md Publications, 1993

. Maulana Mowdoudi, Haqooq Ul Zojain Lahore: Idara Tarajaman Ul Qur‘an,

1965

Tanzeel Ul Rahman ,Islamic Majmoua Qawaneen Islamabad: Isiamic Research
Institute, 1965

Jamal j. Nasir “The Islamic Law of Personal Status” London: Alden Press,
Oxford,

Tahir Mansoori “Muslim Family Law in Islam™ (Islamabad: Shari‘ah Academy
Hamilton’s Hedaya,English translation

Muhammad Khalid Masoud, /gbal Reconstruction of ljtihad (Islamabad:
Islamic Research Institute, 1995

Maulana Ashraf Ali Thanavi, A/-Hilat-al-Najiza-lil-Hilat-ul-agjiza Lahore:Al
faisal publisher, 1996

Dr Tahir Mahmood, The Muslim Law of India {Allahbad: The Law Book
Company, 1982

C.M.Shafqat , The Muslim Marriage,dower and divorce Lahore; The Law Book
Company 1955

Majmoua-ul Muhammad Khalid Masoud, Apostasy and Judicial Separation in

British India, available online at :<

55



globalwebpost.com/faroogm/study_res/islam/.../masud_apostasy.doc:> last
accessed:20-04-2012
13. Sabiha Hussain, Muslim womens rights discourse in the pre-independence

period, available online at:

<www.cwds.ac.in/OCPaper/sabihaQOccasionalPaper.pdf> last accessed:20-04-2012

14. Farwa Usmani, volume two, Kitabul talag

15. Fatwd Darul Aloom Deo Bund jild 9 kitab ul talaq

16. Imdad Ul Fatwa jild 2 Kitub un Nikkahs

17. Ahsan Ul Fatwa, Baab Khayar ul faskh, vol 5

18. Fatwa Sania jild doum Kitub Un Nikkah

19.

20. Legislative Assembly Debates 1937; 1427-287).

21. Legislative Assembly Debates 1937; 1427-287).

22. Legislative Assembly Debates 1937; 1430).

23. Legislative Assembly Debates 1939:1854.

24. Legislative Assembly debates 1939; 1832.

25. Legislative Assembly Debates, 1939 1823-4.

26. Legislative Assembly Debates, Seventh Session of the Fifth Legislative
Assembly, 31st January to 22nd February 1938.p.319

27. Legislative Assembly Debates, V, 9. ix.38, p 1954.

28. All-India Law Report (Mst Rahmate vs Nikka and others) 1928, Lahore 954(1)

29. All-India Law Report 1937, Lahore, 277

30. All-India Law Report 1938, Lahore, 482-85.

56



31. All-India Law Report 1936, Lahore, 661.

32. Sardar vs Msmt Maryam Bibi, 1935jullandhar; vide AIR 1936, 666

33. Sargunj vsRehmat Ali Murad AIR 1946 Sind 48

34. Mst Umat-ul-Hafiz vs Talib Hussain, AIR 1945 Lahore. 56 ; Zafar vs Akbari, AIR
1944 lahore. 336,337

35. Umatul Hafiz vs Talib Hussain, AIR 1945 Lahore. 56

36. Khatijian vs Abdullah, AIR 1943 Sind. 65

37. Said Ahmed vs Sultan Bibi, AIR 1943 pesh. 73,75

38. Balgis Fatima vs Najmul Ikram PLD 1959 Lahore-566

39. Khurshid Bibi vs Muhammad Amin PLD 1967 SC-92

40. Umer Bibi vs Muhammad Din AIR 1945 Lahore 51

41. Saeeda Khanim vs Muhammad Sami PLD 1952, Lahore 113

42. Ahmed Khan v Shah Bano RD-SC 9% 1985

43, Sargunj vsRehmat Ali Murad AIR 1946 Sind 48

57



- Annexi1



/‘Joa.\b-

' _. " %wwb/nw;uﬂf’ |

AW*-—“"/

N '@u@wwf .

A e o e et et e ey ———_ e 1 e

e A W S B .
it




| Lwl..JU/ : VP‘! ' P(;:Ldb;"
| iﬁ’.ﬁlo(yhn&&.&bb)&bo&’ubl)nfﬂwlﬂbﬂwaﬁb ‘

-

é:sﬁk—oaegdm«u\m‘uv\v%&&wxwﬂ)

A
1 .
-

2T U5 /g el s s M A 2SI GREGE

- . S -
~ PR @ - B O T A e Wt e, - ' ",
. I

R fae Ak LA P o
&/«u’.f.-alv.u‘d: )b:lbl]a.lu"/*jad/‘l‘fg)budf }.‘l’:
U"w J’-‘-"'J-&?’ Z:.JM lr.;/ HM’J)@ deJd..l,d.Z@-’ g_{g,; Y

PRY ch:.o“’auhfuwic‘../z.tﬂzpu, ot

liuz)”'tf 3 12
_;;J:/-l,and.la“"u“ua‘:f/ff#fd—ﬁ-@&bd' -?’
u*#a,,unﬁ*/ ll’//aﬁu"a:-ufd-wf"d.:’ fop ol
J»’fu&f)fu‘JJ/ u“‘.._J,wU:lulzfa-uLJ ~*—-',u_(4;:'_:
b JJ L.__f(f,ck‘v't/u’l.::,u Julé-(} 195, LJ)LU’Z (""u'/
JU" U“lé‘/u""g“f?;_gl Cezypr U/ujcyé;-vbtf“a

. JV Iguﬁujﬂaf/)uc-wfq—u/‘-ﬂ‘bcfii%%é .'..'  >.

‘Iw.—-

. AJ'CKCJJ//’/}I&/J/U/"_ ool [
K4 A5 fSI S b’u_mz_/,é:_’ 7l
| :@d S ‘:f::-u/l«"oﬁ Wiz b’«..w;{vuﬂ ,;-_J"j’-
e :- -"" -’-"4-')/ ded.’/y“g“ lJJl/_..: Ufuf-'luf . :
Aot ‘}-—-?*UOL'JHLJJ’JJ./#”}J‘IHBZ;‘.’A 4,5;-“
\.ti‘.'p»ldwl- L..ub'bubw} (3 U‘J/ Cwu" ln:. :."-fi |




o 6""-)/ % ”Uffdﬂb:(f PR
j‘ﬁé-—/ﬁcﬁdlmw

N- u’ bu’wwf -b-wu' B




bty

WA by

debuy
Al

_,i.ifil by,

> 2 by

,/Lu,f‘ |

N T

My
Ay

1bur
Sy
::;(:;L' Uy

Ky

4 Fbus

i b b = A e eh

' ’ -‘NJJr)‘uJ DL}‘JWMLU/V/.

L)-"'U “M K o
g )/ VA//(A_,@/ML
- qu"yw/u/ﬂbﬂlt
| O/U//J,J}'L-J’(f _/ W ':U/‘_/;..{,JI 5/
/v;»gﬂ,,‘,wu,ud Hoalgiilngoed
w/w’/)u—"but‘v‘l /"ﬂ"w”'—'-’—/"’ L
u’b(}‘;/,{fbljf/p,aﬂ’:u)ng _' o
: ,J_g'bbfr;’.ylb//ﬁl}’(f Zoloablls (Ui
JfJLJ(Jy'(L/,w»’)’L &b,)y,‘fl, U/L_,/, :
| Lvu»buf[f;l’w:’hf s
yj;f}" /W,.(qu (zufr’/v’(« lre
| ‘f /VJJFUJ’»(/’({,V)JZ‘L?UC‘J M U/u/.e?_ . E
ﬂj;pUJ))LJ'&Lf‘JUJ/jLUJ’w/’ E

, ﬂf’r}”/’—'a‘u ZAsd ol ke
- //))F»UJL;(/".,JL»‘/,J’U‘L,,JLUA_, |
U:‘/Lv/:’)bw(rfdw)uwbjlz/:(,ufw/
o TR, //ﬁ""/ﬂfu
u,é,,lw..,u!a(v L&Lﬂdb’/ /}LU/..::J/
MUL“"JU'/( /» '




- Annex 11



Ay iy ) e o 5
" - .

"wwuz S efug
. o’ﬂfiu 3y

| e u»éwu/-.{
3 : , E wb,ai_»/  Foy

(}JWM/MU&(&M({M V.

J:WZ/MMU}» Zobgihstiity,
. R (}:,uj)b‘jflrﬂfu -
J)W)MfﬂﬂJble’dnU/ Cuy
s .' : &JMAU&&»UJMLU/_
'.g ._ _;d’)df'ld} /)L‘/V)’)FM)/’LM Lcw’i‘_}—'f(U/-‘
| '- A)frﬂdﬂbzd/au‘w,x/v Ao lst by
ﬁ/rLL/ULu/»; IR Lag.e/’-wytu:f
- j/ﬁbﬂl;,uf,.w,uu ("/'::rILUj
%,Jb,./,u[./‘urb)l_u—/wf
@}fwugvuux
)Ll)//uuwﬂu“’y.,ﬂbpb by
RPN N a2 P {3 el I

b bl stz sty




v '&La,)jcuf_
T T S 7 ) {7 4 7
A U )Lu/&b,w..,/ujytu,«'_g--_.
oo /,uuuﬁ»/wu/wzww/tu;[-~ 1
U A //JUJ/J/@‘J&A&LMLVMWJ‘
SR /»bwy/» (AT
S //Jlru?ﬂ//wwjé—!wﬂ&f T
AR //J(ujux_,u-//,«;u Lo,a.J}v,sr’Lux-"‘f‘ |
LA u(fu,fﬁ'zdm P bl Js by
:'U/ o ,'1 UV/Lb,Jé‘UJ;///A w[-o{d//fw/i o
'W S B o U‘f/"ﬂ’(p)w/wu...ab//y[,uf o
e T Al
o /»u,)wubrjytu,»;
A e dib e b
I ATl shi T2y
a_xlf;,/'/’ MU,&»UJAJ(IU":JWLU! S N
sl o Mgy
| wkuyﬁywwﬂ/aﬂjuww o
/J/U)/'-"_,.;"c’brl!&r[,/rwwf o
/.J/;ﬂw; ,?J,.—w.,.u‘/,.n_,wux ‘




/IJ,CIGL‘J'G/:L:’JL,;/LB; :
| ' /J/"ﬂ/./ deUMfélu/
B P s E y

)Jd.»u,;//wf,.»//»uu/ Lbiy

bl

f J(-ﬂ/u’(d"’l (,Uj '

JUJJ?’,UJUL,/WUJL'J&JLu/:f."-f S

,@JLA»J(;U,J’U-‘J/W}

.‘ _h .,IIH/WULOJ//bﬁu\M‘J"u\‘M“L——’))
M,“U‘I..JU/‘"J u)ﬂg‘/llyu/(f)/d.-))lj/w(}'w‘b(

vl f»’dwwzp o /,w
s CuZaisd -
If( LL&.J)JUJ(J)'LJULIJU"J
o Lﬂ’d)/vbr;‘-*’;') C




"Annex 111



e

s %:La_re.#ﬂbi,_&.ar trLr&uE_Pv__cr.,
&.«.LL. Fsr&.__crhn‘rxsmz\\. T.r[. cr..E&.wu R r el

CL_-CQLL.BV\LFKEV_L..FFL\
r@@fbanh;?tﬁbrm_ .
éaﬂa_ﬁ»\}
S EL_%&_%_?L o
- ?ﬁ LTS, Fcﬁ?ﬁ..\h.. %\nrux&z.

- QLCQCVNE\??&%&&&&&.V&\V it
: ) Dlhnlﬁ\: \?Q\%hh@kn\\\\\\u\ ”

b«&c\m

\ﬁ“ /1
b S

F.\T.. T\

._ n‘.h\cucuirw.%%&&.\ \ﬁ\\oh\\?rk\(pﬁ ,. :
: Aoz g

\&%&\cﬁx&.\\\

. \vmw»?\\b\r\uk%&oﬂ \\\L r.\r\t Q\. @\u.% .
| \mr\m.\v\rt\ﬁ.\ﬁ\\%\mc@ m\&bhc.\

B ﬁ\gq@[ﬁu%@\\ﬁs\%\[a\?\ \Q\\R&Q\.. »

T S S Ty | T a1

Gl WstntcalBolm
- :&fﬁ%&&é\s\g st
Gl b5l

: %.m\ \F.\w\c \\ﬂi?\f&xﬁnﬁ\ﬁf&r .

. ——

.¢

e P

. ;.Qt\ @R\\QA\\N\ \.uc\ﬂ\h\kcam\ﬁ\tf&h\fv.. )

n\\n\h\\rhun\ m\\\ mﬁx\kn\ﬂhvxx\r\(\th .
»ri?rrzh._ ﬁt@\\v&vﬁtﬁﬁv .

T .Icn\ﬂg_L}r\‘CEuThv.h.. g

_Zo.rs.

\?&‘ SeﬁQs

%\?\%n\.,_c Ncc,.;% ol
N\cc.,c?}q\.\cfhﬂrt F\Q\{G\Eo\ \N\?Q_[_‘hl .
ﬁ&%&&&\r\%ﬁ\&\\_s@& b
A ‘\rvxxtrt .

. . .. SERPI ."“.. Qh&.ir\k\vﬁ

r.&ﬁn.hfrm» nmrk,rt?u;uh\&.\ﬁ\r\.. E.\LE(T....__ .
m&p.w.nuuga\s[krthurﬁfvour\. ?r.....: br\v;?ﬁ .
D - P..r..r:u,kc..rp@b_.»\?tft wlhas o?\n

.. i LLLDL.»(&{EABL .r;\sru‘.b..nw&.u,v..&;r{ L

y K ..«\...uﬂ.‘errﬁbir_ki

...lf&(l.? U= Lh Pt

%,Qo?.w.& Vs LCrLLG;GL_{m m.._ T?P.raztb &C




OB Al RIS e S s

et L
o indatiss

-

SRS W C YR IR E YRR USt

R L R e i

¥ .

Ty

- . N gt -.-o Tt e, : S eyt et
AT e P L o L P
e e T e ~—......u......“ Ty ..u,.. ....r
Lo T e A u..u\wur..kL L R ST

—~—r

gl L i emig e

Aty
nfiteyon’

RO v o i

o, b o g
e A L b el b
B e e
L ety e il

5

A - \.;.. . y o, o AN SR . B I \.oMﬁl \n\v&.ﬁ{‘\w&m.ﬁl o .
- .J&L\Tﬁ.m»Rﬁ;\,?ﬁe.\uﬁm&%&&ww% _.;.ww\c R& .. ¢.,¢ m\mﬁmrﬁt\mﬂ

- . '330

N R e L eV

ol o e
il Sy o Pl

it dBlo . e g
.i..w.:u\@\\.@eﬁ@\.}. w@m\?ﬁn&\} ..

P
- . .....n.. :

DREC 2 1
ST et b gl
s G e B L. £ 2
oA S s s

1 Pl e PG iy

IR e s i i el

| Gl e il £ A ity
| EBA I Lyl it g

Mool oEnlit. o £

Y 1IN

.

!
;



Q\w&t“\R \v_u.\rﬂ\r\\tt

R cq% \r\%\s(@%&i\t% |

. Chhkqmt‘uhcmf\\\fm]h ..h.....u : S F...Iul.....:. ..r|l.\..n:
t&rfa:ﬁ(;au Amﬁm..hﬁ.& Wty S B Kﬁ\\\x\@é\\
ke s ﬂu\?vQ\tF\ £ 7 R :TAC | (o
.......GE,C,,rUthir ooifllasiit; \\u\u%bﬁﬂ..e.” a L el LSS
RS SN =< P agr\S\c&&\: SRR Prtgggi il
e ...T&L_cu.w.ﬁrﬁf_, &%\T\L&.\r&\ e .”..”.. ?\ust\\\; R\I\\\L
‘. nf..bﬂo@‘c..r.\.(EE_... P{tr«huf[h.frxrr.ﬂ Tt S
. ....,r.a_..\n.n 2o R I RN (SR SR R [N 1 &.vrm\ru« U Q\\FT\\» \\
} o \hphr.vbv{ﬁ_ﬁhfaﬁ\ \%&\R\Llﬁh\r\ L2 G\\\« p ) A(LQ_V\pE\m\
T %&\c?&: : ..ﬂ%.&\\w\\sg. o Q\ﬁhmé\é%?; |

\Q&r\..utb bgist

._«saea_ x& St

mﬁ,\fnva, WR.NCL_

%&Qt\\i

ﬂ\\\r\? :

et E P s
..fl\.»: T .

rl..-h-:

et el

€.\.§ ﬁ t\t\
W ..

%&@&t\\ r-tv\\..T.ﬁ\k

n\JC

\“&.%Wc.«. r\.\ ..
Lns _..m.v e ds \..ut? .

\.\ku\u_r@w _

TR N T

Q\\r\t .

L \qvwl\i F&\\ \&Q\E%@E \t\Vx : r&kﬁcf%_%rw.fuﬁsrrﬁhzafu
. R Y aldLrasl. rr.e.rtr oy FUNCRE I ..I.eh,:&la_ ;  Cesitadn
SN L\é&\\t m@r\p\ QQ&\F \.u_?\%v\ SRl \ttes\%\v«%ﬁ\ \&\_r»raomku&\

: r..—h&rL.\.-&_ .. o
o gr%t&e.\h?\e&h\x\—%m\l%\nw&\kvﬁlﬂ

e

\Cntr....bb.:
xf&?.t..f.. )

o L r..t_c.gh...mrx&wrb.. Cua...u(T: .
b L_%\axt\\ \\& ?w,..\..‘.? \&&&E %r&.;

e

[l s ' .
o ) T . ]

i "y [

1 AR |

- . T\.L.F EL\FL%»LLP&.H. A .rotFkr.\LL?t

_._.. n..vnu\.\@ FK_.E b Lbr.u.&k?&fm\brﬁ. i.upwrrv_ Ce

nl..u..frh.&wo.. Ll.&om_ rLtL.:r.Luw_ Al

e

A 1A, .\mb g Pv%,rncr?ut.b.rrlﬁ_ftirr




Annex 1v



l_"_l.

T3

B s, i (6L

Jw&f’u{ﬂfo"fﬂf(ﬁIfJf

i b =l
e ey U?:Kaﬂf {fz_fu“%’@ﬂf%/
v

Gt gt RGO 2

N ?wﬁ)aILerv:ﬁ'ﬁlwl

» ‘C-J ’V&deiLﬁu ,:ti-wyfﬁd-'c’.gf ,,;,{_’
g

:’J .'j:"”.‘ '. - . IR LA .' - '. - :-.-0.

; s :afuﬁu’b/d' -
B 1 o A
| .“" 5 Mw’ﬂﬂv/fujﬂww’ uq&fd:fb’ O

,r!flf o G o ity

i oz

T = e

. .
.. '

-

.
.
“aw
. o
H trn
" H is ,l
T e :
- G oty i1
. LI
a, - : '
[P k
. . .
.-



._:!_ -

L uu&f._Ju

==

__J.-P:' N S R
. .

. :__....] ' '.j.. ‘l ..:‘- "-

fpb/bbﬁ 5/;(4{4_; ,,a.d;u[,

-..ﬂ; u’ UtLn . u!rc..d: de)[/é:rdlzuu’ J d d;b“'- d’y’ o
u”c_friddmu'xwu! LA s’nwfucd/a.dd V=P
L Lu/pz_fu‘l.;;hu.' L-.u/m_,z,;wu_,uumfu’u(mL
- I J/Lr,?w_éé@{;bgﬁa.wé bty
RN '_ : %EJ&J’;.»:!:‘:JU:J !,;fdjsoi,.:.uh'bf
é:.g_/dd#&f e el
ﬂ» u‘J/ C” P U"b/ T u/’ 1.~
uU/U’lL)Lf, Seé I ST s
,-rdbm_t. I e

UI((V (Fﬁ/r;’:f..;b/ ::..L[c:_ UfUI/J’/?JJ’
.Hﬁub S ;

:fbbﬂbuﬂuuﬂﬂfxf )fj,

) ¥ . . _EKJLPW'LJ
SIAA G o DT e

i



An Act to consolidate and clarify the provisions of Muslim Law relating to suits for dissolution of
marriage by women married under Muslim Law and to remove doubts as to the effect of the
renunciation of Islam by a married woman on her marriage tie.

Whereas it is expedient to consolidate and clarify the provisions of Muslim Law relating to suits for
dissolution of marriage by women married under Muslim Law and to remove doubts as to the
effect of the renunciation of Islam by a married Muslim woman on her marriage; it is hereby
enacted as follows:

1. Short title and extent.
(1) This Act may be called the Dissolution of Muslim Marriages Act, 1939,

(2} It extends to all the provinces and the Capital of the Federation.

2, Grounds for decree for dissolution of marriage.

A woman married under Muslim Law shall be entitled to obtain a decree for the dissolution of her
marriage on any one or more of the following grounds, namely:

(i) that the whereabouts of the husband have not been known for a period of four years;

(1) that the husband has neglected or has filed to provide for her maintenance for a period of two
years; :

(i-A) that the husband has taken an additional wife In contravention of the provisions of the
Muslim Family Laws Ordinance, 1961;

{iti} that the husband has been sentenced to imprisonment for a perlod of seven years or upwards;

(iv) that the husband has failed to perform, without reasonable cause, his marital obligations for a
period of three years;

(v) that the husband was impotent at the time of the marriage and continues to be so;



{vi) that the husband has been insane for a period of two years or is suffering from leprosy or a
virulent venereal disease;

(vii} that she, having been given in marriage by her father or other guardian before she attained
the age of sixteen years, repudiated the marriage before attaining the age of eighteen vears:

Provided that the marriage has not been consumated;

{viii}that the hushand treats her with cruelty, that is to say,

(a) habitually assaults her or makes her life miserable by crueity of conduct even if such conduct
does not amount to physical ill-treatment, or

(b) associates with women of evil repute of leads an infamous life, or

(c) attempts to force her to lead an immoral life, or

{d} disposes of her property or prevents her exercising her legal rights over it, or
(e) obstructs her in the observance of her religious profession or practice, or

(f) if he has more wives than one, does not treat her equitably in accordance with the Injunctions
of the Quran,

(ix) on any other ground which is recognized as valid for the dissolution of marriages under Muslim
Law,
Provided that:

(a) no decree passed on ground (i) shall take effect for a period of six months from the date of
such decree, and if the husband appears either in person or through an authorised agent within
that period and satisfies the Court he is prepared to perform his conjugal duties the Court shall set
aside the said decree; and

(b} before passing a decree on ground (v} the Court shall, on application by the husband, make
an order requiring the husband to satisfy the Court within a period of one year from the date of

such order ;hat he has ceased to be impotent, and if the husband so satisfied the Court within such
period, no decree shall be passed on the said ground.

3. Notice to be served on heirs of the husband when the husband’s whereabouts are not known.

12 a suit to which clause (i) of section 2 applies:



{a) the names and addresses of the persons who would have been heirs of the husband under
Muslim Law if he had died on the date of the filing of the piaint shall be stated in the plaint,

(b} notice of the sult shall be served on such persons, and

(c) such persons shall have the right to be heard in the suit:
Provided that paternal-uncle and brother of the husband, if any, shall be cited as party even if he
or they are not heirs.

4, Effect of conversion to another faith.
The renunciation of Islam by a married Muslim woman or her conversion to a faith other than
Islam shall not by itself operate to dissolve her marriage:

Provided that after such renunciation, or conversion, the woman shall be entitled to obtain a
decree for the dissolution of her marriage on any of the grounds mentioned in section Z;

Provided further that the provisions of this section shall not apply to a woman converted to Islam
from some other faith who re-embraces her former faith.

5. Right to dower not be affected,
Nothing contained in this Act shall affect any right which a married woman may have under Muslim
law to her dower or any part thereof on the dissolution of her marriage

6. (Repeal of section 5 of Act, X0(\1 of 1937}
Rep. by the Repealing and Amending Act, 1942 XXV of 1942), section 2 and First Sch.
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