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verse of Quran. Hasan Basri (R.A) Saeed bin Museeb, Saad bin Jabeer and Taus (R.A)

forbade taking more than what husband has given to wife.'*

3.5.4. Opinion of the Traditional Jurists Regarding Compensation in Judicial KhulPa

In Mawata, Imam Malik said that if the wife wants to a separate from husband in lieu of
her property but letter on it is disclosed that the husband was at fault and he compelled the
wife for money or take it by force then in that case the wife will be divorced and the husband
will return the consideration he took from wife. If however the wife with her free consent

gave more than what he has given then it is valid.'”’

According to Imam Abu Hanifa, the marriage has not been consummated and the
entire amount of dower has been paid then the husband cannot claim any portion of dower
but the husband can take consideration on which he agreed but according to Imam Yousaf
and Imam Muhammad the husband can claim half of the dower and the wife can keep the
half of dower.'®® It is stated in Fatawa-i-Alamgiriya, that if the consummation has not taken
place and amount of dower has been given to wife then the husband will be entitled to

. . 1
consideration'®.

According to Imam Abu Hanifa, the wife will not be entitle to dower if the marriage
has not been consummated and the dower has not been paid, the wife will pay consideration
to her husband and she cannot claim any dower from husband. But according to the two
disciples of Imam Abu Hanifa the wife can claim half of the dower from her husband and the
husband will be entitled for the consideration on which he agreed upon. The case in which

the cohabitation has taken place and the entire amount of dower has already been paid then in

' Hafiz, Badai-al Sanai, 3: 405.

17 Anas (RA) Al- Mawata , 2: 58.

1 Ahmad, Muslim Law Of Divorce, 267.
' Ali, Fatawa i Alamgiriya, 508.







some liability which she has due to the husband. She can give up her right or can give some

concession to her husband.'!*
3.5.5. Opinion of Contemporary Jurists Regarding Compensation in Judicial Khul’a

According to the jurists, the proper compensation for the husband when the wife asks
for khul’a is the half amount of dower which he has given to her. But if the wife desires to
take khul’a without any reason, then the full dower will be payable to husband. According to
the all four Sunni Jurists, if the fault is from the wife's side then they should take those
consideration what he has given to her but if the husband is at fault then he should not take

from her.!"

According to Ibn Rushd, when the woman wants to take khul’a from husband then it
is valid for her to give more than what the husband has given to her or equivalent. According
to some other jurist, the husband should not take then what he has given to her. They said this
according to the meaning of Tabit tradition. But according to the literal meaning of Tabit
tradition the consideration in excess is not permitted.''® It is stated in Badai al sanai that the
fault will either be from wife's or from husband's side. So if the fault is from husband's side
then it is not lawful for husband to take consideration from wife. In Quran, Allah says, “If
you want to replace one wife with another and if you have given a treasure to her do not take
anything from her.” In this verse of Quran Allah prohibits the husband to take back whatever

he has given.'"

According to Imam Ibn Abidin, if the husband ill-treats the wife due to which she takes

judicial khul’a then it is not lawful for husband to take anything from wife. Because Allah in

14 Ahmad, Muslim Law Of Divorce, 270.
"3 1bid, 264.
1 Imam Qazi Abu Walid Muhammad Bin Ahmad Bin Muhammad Bin AHam Bin Rushd AL
. Igl:irtabi undlasi, Bidayal Al- Mujtahid, (Lahore: Al Makataba tul Elmiya, 1404), 1: 51.
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