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ABSTRACT

By: Shahbaz Ali

Supervised by: Osman Karim Khan

The September 11, 2001, strike on the World Trade Centre (WTC) and Pentagon
prompted President George W. Bush to alter U.S. national security strategy by stressing
the doctrine of preemptive military strike against groups or countries that threaten the
United States and its allies. This policy contains practical strategic objectives and US
long term interests that is known as the Bush Doctrine of Preemptive Strike. The Bush
Doctrine is a collection of strategy principles, practical policy decisions, and a set of
rationales and ideas for guiding United States foreign policy. The two main pillars
identified for the Bush Doctrine are: the “preemptive strikes” against potential enemies

and promoting democratic regime change. B
- .,

President Bush declared that three states; Iran, Iraq and North Korea are rogue states
because they are not complying with the international treaties and are seeking access to
manufacture the WMD. He stressed that among these states Iraq has been harbouring and :
financing terrorist group. He also articulated that Iraq is axis of evil and especially

Saddam regime was a threat not for US, its allies but also for its neighbouring states.

The main allegations made by President Bush were that Hussein possessed or was
attempting to produce WMD, which Saddam Hussein had used such as in Halabja, and
had made efforts to acquire and that he };ad ties to terrorists, specifically al-Qaeda. Affér :
Ik September, 2001, Bush addreésed a Joint Session of Congress, and announced his
néw "Wﬁr on Terror". This announcement was accompanied by the doctrine of "pre-
emptive” military action, later termed the Bush Doctrine. Allegations of a connection
between Saddam Hussein and al-Qaeda were made by some US Government officials
who asserted that a highly secretfve relationship existed between Saddam and the radical
Islamists militar;t organization al-Qaeda from 1992 to 2003, specifically through a series
of meetings reporfedly involving the Iraqi Intelligence Service (IIS). Some Key Bush
advisors, including Vice President Dick Cheney, Secretary of Defense Donald Rumsfeld,

xviii



and Deputy Secretary of Defense Paul WolfoWitz, had long desired to invade Iraq.Bush
eventually decided to seek UN authorization, while still reserving the option of invading

without it.

To cope with the imminent threat posed by the Al-Qaeda and its networks and combat the
terrorism worldwide, President Bush unveiled this strategy of Preemptive strike in
S;eptember, 2002, that supports US right to preemptive strikes, he announced, “America
will not hesitate to act alone, if necessary to exercise our right of self-defence by acting

preemptively.”

The US NSS,2002, emphasizes preemption by stating: "America is now threatened less .
by conquering states than we are by failing ones. We are menaced less by fleets and
armies than by catastrophic technologies in the hands of the embittered few," and
requtred "defendmg the United States, the American people, and ¢ our mterests at home.

g e ST

and abroad by zdentyfvmg and destroytng the threat before it reaches our borders

The légal scholars and international jurists often condition the legitimacy of preemption
on the existence of an imminent threat—most often a visible mobilization of armies,
navies, and air forces preparing to attack. US National Security Strategy (NSS), 2002, the
document states; "We must adapt the concept of imminent threat and goes on to assert the

right to strike first even if no imminent threat exists.”

These grounds were sufficient to -topple down Saddam regime and to disarm (WMD). To
seek authorization to wage war against Iraq, from the United Nations Security Council
the Secretary of the State Collin Powell presented his case and stressed that Saddam’s
regime is thréat for the world peace and security and has connection with Al-Qaeda, but
failed to convince the UNSC. Bush himself remarked to the UN General Assembly on
September, 2002, that Saddam has been supporting and sheltering the terrorist groups and
collcting information for nuclear programme. He stressed we must stand for our security
and the dignity of the mankind. Then the Bush administration’s decision to attack Iraq to
crush the imminent and potential threat preemptively without seeking the authorization of

UNSZC, is the violation of international law.

Xix



The right of preemptive strike has no place in modern international law because Article
2(4) of UN Charter refrains from threat or use of force against the territorial integrity or
political independence of any stafe or in any other manner inconsistent with the purposes
of the United Nations. Although Article 51 of UN Charter allows right of invidual or
collective self-defehce, but it requires the actual armed attack has when occurred. Further
Article 39 of the UN Charter articulates that SC itself shall determine the existence of any
threat to the peace, breach of the peace or the act of aggression and has authority to
decide what measures should be taken to maintain international peace and security. In the
light of all these grounds and the laws given by the international recognized organization,
the US act of preemptive strike is the violation of international law. Even not any single
UN Security Council Resolution was passed to attack Iraq But Bush had destined to
attack Iraq by declaring Iraq one of the axis of evil states and to nip the evil in the bud

was necessary for US and its coalition, which is apparently violation of international law.
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CHAPTER I
THE BUSH DOCTRINE OF PRE-EMPTIVE STRIKE

1. INTRODUCTION

611 1st June, 2002, George W. Bush the President of United States (US) of America
delivered his speech, in the wake of the September 11, 2001 attack, at West Point to
articulate essentials?‘ of a post-Cold War foreign policy is generally known as the Bush
Do?t;i;e'?gf pre-éi;r;giive strike. The Bush Doctrine of Pre-emptive Strike is a shift in US
foreign policy and astray from the Cold War policies of containment as well as deterrence
to exercise forcefully and to impose the pre-emptive military action on Iraq, which is the
vital feature of Bush Doctrine. President Bush took no into consideration the international
organizations or- the international treaties. He violated the existing laws and expressed
that,

“we will not hesitate to act alone, if necessary, to exercise our right of self

defense by acting preemptively. We recognize that our best defence is a

good offence.”

He announced a polioy of pre-emptive military action against those states which harbor
terrorists and have ties with them and developing Weapons of Mass Destruction
(WMD) President Bush remarked about his military to create psychological impressioﬁ
of its- strength, “Today the United States enjoys a position of unparalleled military

strength and great economic and political influence.””

! President Bush, Washington, D.C. (The National Cathedral) September 14, 2001,US NSS.2002, ITl
? President Bush, United States National Security Strategy ,September 20,2002, Common Dreams.Org.

1



Mr. Bush justified his military actlon pre-emptively without the prior authorization of
United Nations Security Council (UNSC) only on the groundless propositions, he argued
to the UN SC;?
The September 11, 2001 air attack on the US territory had a profound and thought
provoking effect not only on its nation but also on the paradox president Bush who
vitalized and stimulated the circumstances to justify the Iraq invasion, in March, 2003,
declared, “The terrorists attacked a symbol of American prosperity.”* Since the Global
War on Terrorism Bush commenced to reformulate US foreign policy on craze and
infatuation he added, |

“Today, the task has changed dramatically. Enemies in the past needed

great armies and industrial capabilities to endanger America. Now

- shadowy networks of individuals can bring chaos and suffering to our

shores."* .

2
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President Bush further admitted that war is a necessary evil and nations have legitimate
grievances and wrath but these grievances must be addressed within a political and
dipi;)matic process. On the surprise attack of ?World Trade Centre (WTC) he quivered
with wrath and ariger while addressing to the US people, “Our grief h&s turned tb anger,
and anger to resolution. Whether we bring our enemies to justice or bring justice to our

ener_nies, jusjice will be done.” He further added that,

“The United States of America is fighting a “war against terrorists of
global reach. The enemy is not a single political regime or person or
religion or ideology. The enemy’s terrorism is premeditated, politically

motivated violence perpetrated against innocents.”®

} President George' W. Bush, Remarks at the United Nations General Assembly, New York, New York,
September 12, 2002 “Above all, our principles and our security are challenged today by outlaw groups and
regimes that accept no law of morality and have no limit to their violent ambitions. In the attack on
America a year ago, we saw the destructive intentions of our enemies. This threat hides within many
nations. In cells and camps terrorists are plotting further destruction, and building new bases for their war
against civilization. Our greatest fear is that terrorists will find a shortcut to their mad ambitions when an
outlaw regime supplies them with the technologies to kill on a massive scale.”

*George W. Bush, Address to a Joint Session of Congress Following 9/11 Attacks, delivered 20 September, ,
2001 : :

* US NSS,2002, Introduction

¢ President Bush Washington, D.C. (The National Cathedral)September 14, 2001,US NSS.2002, III

2
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In US National Security Strategy 2002,Mr. Bush demarcated that rogue states’ and new
challenges from these states and terrorists use of WMD against us have impaired our
security environment to more dangerous. To strengthen his views about these rogue states
Mr. Bush stressed that these states have brutalized their people they are strongly

determined to seek WMD and showing no regard for international law.

President Bush’s speech at West Point founded the groundwork for the militarization in
Iraq which started in March 2003 and is still going on. He articulated a worldwide global
mission of liberty, the promotion of democracy and the plan for non proliferation of
weapons of mass destruction (WMD). To cope with the new circumstances of terrorism
Mr. Bush formulated his own principles of his national security strategy which shows the
radical departure from the existing international law relating to jus ad bello. As in
Chapter V of US National Security Strategy (NSS), 2002, he describes,

“For centuries, international law recognized that nations need not suffer

- an attack before they can lawfully take action to defend themselves against

Jforces that present an imminent danger of attack. Legal scholars and

international jurists often conditioned the legitimacy of preemption on the

existence of an imminent threat—most often a visible mobilization of

“armies, navies, and air forces preparing to attack. "8

National Security Strategy, 2002, of the United States was a robust, aggressive, and
highly controversial grand strategy that served as the starting point for the development
of subordinate strategies, such as the US National Military Strategy. The major and
particular issue is the embrace of preemptive approach to maintain security liberty and
the spread democracy. Bush designed to remedy the shortfall of containment and
deterrence in a twenty-first century threat environment characterized by transnational

terrorists and WMD.

]

7 US National Security Strategy, 2002, Bush declared Iraq, North Korea and Iran the axis of evil 3
8 President Bush West Point, New York, June 1,2002, United States National Security Strategy, 2002, v
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Bush through his doctrine improductively tried to legitimize an illegitimate attack on a
sovereignty of an independent state with express apparent intention of elimination of the

internationally acknowledged leader and governmental infrastructure of Iraq.

Under the veil: of dubious allegations President Bush constituted against President ¢
Saddam paved a way to attack preemptively. Although the Bush Administration had
other options of diplomatic ways as negotiations, judicial settlement, settlement under the
auspices of United Nations or any possible mode of termination of war or lastly by
peaceful settlement of disputes to avoid the Iraq crisis,” yet he proved himself as stubbon;

to strike preemptively as he added in US National Security Strategy 2002,

“The United States has long maintained the option of preemptive actions
to counter a sufficient threat to our national security. The greater the
threat, the greater is the risk of inaction and the more compelling the case
Jor taking anticipatory action fo defend ourselves, even if uncertainty
remains as to the time and place of the enemy's attack. To forestall or
prevent such hostile acts by our adversaries, the United States will, if

necessary, act pre-emptively.”'®

Actually President Bush employed the policy of preemptive strike onl;' to co@ter the
emerging threats of terrorism and the WMD. Bush administration deliberately decided.to
attack those states that are imposing threat to United States and alli.es, which in the
preliminary step emerged as Global War on Terror (GWOT). The states which were open
threats were the rbgue states which declared as-the axis of evil i.e. Iraq, Iran and North
Korea. Among the three states Iraq was supposed to be attack on US within 45 minutes.
Under this threat US gave ultimatum of 48 hours to the Iraqi president Saddam Hussein
to leave Iraq. In this way US sought different grounds to justify the war against Iraq.

4

* 1.G. Starke Introduction to International Law, Tenth Edition ,1989, Printed in Great Britain by Biddles s
Ltd. Guildford and King’s Lynn P.423
' Bush’s National Security Strategy, 2002 : : . a
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1.1, WHAT IS PREEMPTIVE STRIKE?

A preemptive strike is a military action which is designed to neutralize a potential threat,
or to gain a distinct advantage against an enemy.!! In other words a pre-emptive strike is
a war that is commenced in an attempt to repel or defeat a perceived inevitable offensive
invasion, or to gain a strategic advantage in an impending (allegedly unavoidable) war
before that threat materializes. In short it is a war which preemptively 'breaks the
peace'.'” The legality of preemptive strikes is questionable, as they are generally

considered offensive actions except in very specific circumstances.

1.1.1. Phrasal Background of Pre-emptive Strike

The “Bush Doctrine of pre-emptive strike” is a phrase utilized to illustrate different
corrslz;tz? foreign strategy principles of United States by the Pre51dent George W. Bush.
This phrase was first employed by Charles Krauthammer' in June, 2001, to express the
Bush Administration's umlateral withdrawals from the Anti-Ballistic Missile (ABM)
t;eaty, International Criminal Court (ICC) and the Kyoto Protocol (KP). The phrase
primarily articulates the policy~that the United States had the right to protect itself
against nations that harbor or finance terrorist factions, which was used to rationalize the

invasion of Iraq 2003 pre-emptively.

The phrase “Bush Doctrine of pre-emptive strike” is a name given to a set actions first
disclosed by President George W. Bush in an articulation given on June 1, 2002. The
guidelines delineated extensive new segments in US defence policy that would largely
emphasize on military pre-emption, military superiority, strength beyond challenge,

unilateral action, and a commitment to "extending democracy, liberty, and security to all

vt

15 E. Smith, Edited By: Bronwyn Harris; Wise Geek, What is a Preemptive Strike? Last Modified Date 01
June 2011Conjecture Corporation

http://www.wisegeek .com/what-is-a-preemptive-strike.htm (visited on 12-8-2010)
12 preemptive war; Wikipedia, the free encyclopedia;
http://en.wikipedia.org/wiki/Preemptive_war

B Columnist in Washington Post and Political commentator, Bush Doctrine of Preemptive Strike, the free

=

Encyclopedia .
http://en.wikipedia.org/wiki/Bush_Doctrine ( 25-6-2009)
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regions"**The Bush Doctrine is a manifest departure and removal from the policies of

deterrence and containment that in general differentiated American foreign policy for the
duration of the Cold War and the decade between the downfall of the Soviet Union and
the 9/11.

The term "Bush Doctrine" orlginally was referred to the plan formulation affirmed by
President Bush instantly after the September 11, 2001 hits that the U.S. would "make no
distinction between the terrorists who committed these acts and those who harbor

tkem.“”

This strategy expresses openly that any natlon that does not meet the terms with the US
directives relating to their stance against terrorism would be seen as aiding it. On
September 20, ?;001 in an address to a joint session of Congress, Bush summed up his
pohcy w1th these words, "The only path to safety is the path of action. Every nation, in
every regzon now has a decision to make either you are with us, or you are wzth the

terrorists.""’

1[1.2. 4 The Seope of Pre-emptive Strike

ot

US department of defence defines the term pre-emptive strike as “ an attack initiated on the
basis of incontrovertible evidence that an enemy attack is imminent”'® Generally a
preemptive strike is a military action which is devised to counteract a potential threat, or
to gain a distinctive benefit against an enemy. Karl P. Muller and other co writers of
Article ‘Striking First Pre-emptive and Preventive Attack in U.S. National Security Policy’ stated that the
pre-emptive strike can also be named as “the striking first”® carried out against the

enemy in éxpectancy of an attack. This also consists of all those actions that are taken to

'.United States, National Security Strategy, 2002.

15 US NSS President Bush Washington, D.C. (The National Cathedral), September 14, 2001, Part II1

' US NSS Introduction

Bush, George W. (September 20, 2001). "Address to a Joint Session of Congress and the American
People". The White House.
http://georgewbush-whitehouse.archives.gov/news/releases/2001/09/print/20010920-8.html. (Retrieved b
2008-09-19) ' :
'®The US Department of Defense Dictionary of Military Terms (2003).

'®Kar] P. Mueller, Jasen J. Castillo, Forrest E. Morgan, NegeenPegahi, Brian Rosen, Striking First
Preemptive and Preventive Attack in U.S. National Security Policy
hitp./fwww.rand.org/pubs/monographs/2006/RAND_MG403.pdf
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diminish the risk of an enemy attack. These actions may be material or non- material. A
pre-emptive war is a war that is launched an endeavor to resist a recognized predictable
attack, or to increase a calculated improvement in an imminent war before that expected

danger materializes. It is a kind of war which immediately 'breaks the peace.?’
1.1.3. Requirements for Pre-emptive Self-Defence

The terms "anticipatory self-defense", "pre-emptive self-defense” and "preemption”
traditionally refers to a state's right to strike first in self-defense when faced with
imminent attack.?' In order to justify such an action, the Caroline test has two distinct

requirements:

1. The use of force must be necessary because the threat is imminent and thus
pursuing peaceful alternatives is not an option (necessity); |

2., The response must be proportionate to the threat (proportionality).2 - Y

-

In Webster's original formulation, the necessity criterion is described as ‘“instant,
overwhelming, leaving no choice of means, and no moment of deliberation”. This has

later come to be referred to as "instant and overwhelming necessity".**

1.2 ELEMENTS OF BUSH DOCTRINE OF PREEMPTIVE STRIKE

The notion of preemptive strike has been created as a collective works of strategic
ideology, practical policy decisions, a set of justifications for preemptive. invasion and
thoughts for guide lines of United States foreign policy. Two chief pillars acknowledged
for the policy are: “the preemptive strikes” against (1) “potential enemies” and
promotion of (2) “democratic regime change”. Extracting from the strategy, four major -

elements are emphasized as the center to the Bush Doctrine which are;

®_ Preemptive War, From Wikipedia, the free Encyclopedia

http://en.wikipedia.org/wiki/Preemptive_war
N Charles Pierson; Preemptive Self-Defense in an Age of Weapons of Mass Destruction: Operation Iraqgi
Freedom; Denver Journal of International Law and Policy University of Denver; 2005, p. 33 Y
“The Legal War: A Justification for Military Action in Irag, Gonzaga Journal of International Law
BMay, Larry; War Crimes and Just War.Cambridge University Press, 2007 p. 206. 1
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(i)unilateralism, (ii)attacking countries that habour terrorism, (iii)pre-emptive strike, and

the (iv)spread of democracy through democratic regime change.

These elements have been mentioned in the manuscript of “The US National Security
Strategy” published on September 17, 2002. The relevant portion frequently quoted is as
under; also updated in 2006:%*

“The security environment confronting the United States today is radically
different from what we have faced before. Yet the first duty of the United
States Government remains what it always has been: to protect the
American;'people and American interests. It is an enduring American
principle that this duty obligates the government to anticipate and counter
threats, using all elements of national power,ﬂ before the threats can do
grave dEJmage. The greater the threat; the greater is the risk of inaction —~
and the more compelling the case for taking anticipatory action to defend
ourselves, even if unéertainty remains as to the time and place of the
enemy’s attack. There are few greater threats than a terrorist attack ;vith
wWMD.”

In the NSS Bush stressed that expected enemies either Saddam or other who are

threat for US and its allies will be crushed and responded with iron hand. He
argued US will continue this strategy till the end of terrorism. So Bush
employed many tools to accomplish this goals. Some of his strategic
elements are as under;

1.2.1. Crushing the Potential Enemies

The text of the policy stressed preémption by stating: "America is now threatened less by
conquering states than we are by failing ones. We are menaced less by fleets and armies

than by catastrophic technologies in the hands of the embittered few." and required

# US Nationat Security Council (Mhrch 2006). The National Security Strategy of the United States.
http://georgewbush-whitehouse.archives.gov/nsc/nss/2006/print/index.html. !
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"defending the United States, the American people, and our interests at home and abroad
n2s

by identifying and destroying the threat before it reaches our borders.
President Bush remarked in his NSS, 2002 that the embittered states are more dangerous
for the peace and security of US and its allies and must be crushes the imposing threat

and to defeat the enemies at every cost;

“The United States will not resort to force in all cases to preempt
emerging threats. Our preference is that nonmilitary actions succeed. And

no country should ever use preemption as a pretext for aggression.”

1.2.2. Unilateralism President Bush’s Strategy to Strike

The elements of unilateralism of the Mr. Bush Doctrine is the essential element of which
he expressed in the first months of Bush's presidency when the conservative observer
Charles Krauthammer?’ used the word “unilateralism” in February 2001 to pass on to the
president's improved unilateralism in foreign policy, particularly concerning the

president's decision to withdraw from the UN Charter.

There is clear point which expresses Mr. Bush's eagerness for the United States to act
unilaterally appeared in the policy,
“While the United States will constantly strive to enlist the support of the
international community, we will not hesitate to act alone, if necessary, to
exercise our right of seb”-defens‘é by acting preemptively against such
terrorist.;‘, to prevent them from doing harm against our people and our
counny.”zs' _ )
It implies either the world community is with US or not Bush

administration is ready to strike Iraq.

 Ibid

% US NSS : :

2 William Berkney, Bush Doctrine of Preemptive Strike, V. ii P. 86
% US NSS Part I1I
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1.2.3. Pursuing The Nations that Harbour Terrorism

The “Bush Doctrine” of preemptive strike embedded in the wake of the collapse of WTC
and the attack on Pentagon. These attacks changed the US foreign-policy, since it was not
Afghanistan that had commenced the attacks, and there was no proof that US had any
foreknowledge of the attacks. In the same way Iraq never has any connection with the Al-
Qaeda and did not manufacture WMD. But President Bush and his Administration was
bent to attack on Iraq. Although on the incident of WTC the major allegation was coined
against Osama Bin Ladin, that he had conspired the plan for the collapse of WTC.
Without any solid evidence President Bush made allegation Afghanistan and Iraq have
been the safe haven for terrorists. In an address to the nation on the evening of September
11, Bush affirmed his declaration that "we will make no distinction between the terrorists
who committed these acts and those who harbor them." President Bush made even a more
hostile wordiné of opinion in his September 20, 2001 address to a Joint Session
Congress,

“We will pursue nations that provide aid or safe haven to terrorism. Every

nation, in every region, now has a decision to make. Either you are with

us, or you are with the terrorists. »29
Giving his remarks to the General Assembly on September 12, 2002, he
demanded that Iraq renounce all involvement with terrorism and permit no
terrorists organizations to operate in Iraq. Iraq’s regime agreed. It broke this
promise. In violation of SC Resolution 1373, Iraq continued to shelter and support
terrorists organizations. All these allegations were grounds for preemptive strike,
1.2.4. Action in Pre-emption
President Bush spoke to the cadets at the United States Military Academy (West Point)
on June 1, 2002, and plainly said that the strategy of “Pre-emptive war” would be’
employed for the future of US national defense:*

*Bush, George W. (September 20, 2001). "Address to a Joint Session of Congress and the American
People". The White House. 4
http://georgewbush-whitehouse.archives.gov/news/releases/2001/09/print/20010920-8.html. Retrieved
(2008-09-19). ‘
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“We cannot defend America and our friends by hoping for the best. We
' cannot put our faith in the world of tyrants, who solemnly sign non-
proliferation treaties, and then systemically break them. If we wait for
threats to fully materialize, we will have waited too long — Our security
will require transforming the military you will lead — a military that must
be ready to strike at a moment's notice in any dark corner of the world.
And our security will require all Americans to be forward-looking and
resolute, to be ready for preemptive action when necessary to defend our

liberty and to defend our lives.”

MR. Bush further added that:

“The United States has long maintained the option of preemptive actions
to counter a sufficient threat to our national security. The greater the
threat, the greater is the risk of inaction -- and the more compelling the
case for taking anticipatory action to defend ourselves, even if uncertainty
remains as to the time and place of the enemy's attack. To forestall or
prevent such hostile acts by our adversaries, the United States will, if

necessary, act preemptively. !

1.2.8. Democratic Regime Change

The democratic regime change is one of the major elements of Bush NSS, 2002. In his
sequence of speeches in late 2001 and 2002, President Bush extended on his view of
American foreign policy and worldwide military intervention, declaring that the United
States should dynamically hold up democratic governments around the world, especially

in the Middle East, “The US will use the moment of opportunity to extend the benefits of

2

*®Bush, George W. (June 1, 2002). "President Bush Delivers Graduation Speech at West Point."The White

House.
http://georgewbush-whitehouse.archives.gov/news/releases/2002/06/print/20020601-3.html.Retrieved

2008-09-19 ‘
31 US, National Security Strategy, 2002 i
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freedom across the glol:e. We will actively work to bring the hope of democracy ... to
0232

every corner of the world...America will encourage the advancement of demaocracy.
Addressing the National endowment of Democracy on November, 2003, President Bush
declared “a forward strategy for freedom in the Middle East”; “in the long run stability
cannot be purchased at the expense of liberty. As long as Middle East remains a place
where freedom does not flourish, it will remain a place of stagnation resentment and
violence ready for export.” ** But the double standard in the same issue is obvious the
Saudi Monarchy is not still in the stream line of US political and democratizing reforms
in the Middle East. If Saddam was dictator then what is the status of Saudi autocratic
regime. Thig argument is sufficient for the failure of US democratic regime change

worldwide.

The American ideology to liberate and democratize the undemocratic states and to topple
down disliked but democratic regime of Saddam to liberate the Iraqi people and
democratize Iraq is not allowed in international law because it is against the territorial

integrity and political independence of that state.

1.3.7- STRATEGIC OBJECTIVES OF BUSH DOCTRINE OF
PREEMPTIVE STRIKE
The shift in US defence and other foreign strategies from preventive strategy to
preemptive strategy is a result of changes in strategic objectives. The basic idea here is to
be more assertive in global politics. There were many factors responsible for providing
motivation to US strategy in the 1990s which are varied from economic ascendancy and
technical superiority to planning for new challenges. As Bush embodied in his NSS 2002.
“we will not hesitate to act alone, today the US enjoys a position of ur;pqrallel

military stfength, we will defeat the alliés of terror.” 3

2 US National Security Strategy, 2002 '

Introduction ) :

 Larry Diamond, The Spirit of Democracy, The Struggle to build free Societies throughout the World p.
262

* US NSS Part 111
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Mr. Bush’s strategy of preemption superseded the Cold War strategy, deterrence and
containment. Preemption pertains to military action when actual WMD used by adversary
is imminent. The strategic objectives of the preemptive strike are American military
supremacy, crushing the terrorist networks and the WMD and to expand the potential

areas of cooperation with other countries.”

1.3.1. Combating the Terrorism and Bush’s Global War on Terror

The primary objective of “Bush Doctrine” is to fight and crush terrorism. The risk of
terrorist organizations, aggressive states, and technology are defined hazards for US
security and interest. Hence, the states ,“that harbor terrorists or rogue states” who

might supply terrorists with “weapons of mass destruction” are targets for U.S. action.
The United States of America is fighting a war against terrorists of global reach,

“The United States will make no concessions to terrorist demards and
strike no deals with them. We make no distinction between terrorists and
those who knowingly harbor or provide aid to them. The United States will
continue to work with our allies to disrupt the financing of terrorism. We
will identz.'fj; and block the sources of funding fo;‘ “terrorism, freeze the
assets of terrorists and those who support them. We will disrupt and
destroy terrorist organizations by: direct and continuous action using all

the elements of national and international power. "¢

1.3.2. Removing the threats of the Precursor of the WMD

The concept of crushing the WMD is not new in US history. As Clinton in his
Presidential Directive expressed, "Profection Against Unconventional Threats to the

Homeland and Americans Overseas," literally meant that: "If you think terrorists will get

;: United State National Security Strategy, 2002
Ibid
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access to WMD, there is an extremely low threshold that the United States should act"
militarily.’Bush in his strategy mainly stressed on the issue of WMD as,*®
“Our immediate focus will be those terrorist organizations of global reach
and any terrorist or state sponsor of terrorism which attempts to gain or
use weapons of mass destruction (WMD) or their precursor; we will not
hesitate to act alone, if necessary, to exercise our right of self-defense by
acting prelemptively against such terrorists, to prevent them from doing
harm against our people and our country; and While our focus is
protecting America, we know that to defeat terrorism in today's globalized

world we need support from owr allies and friends."”

1.33. Liberating the Weaker States

US considers its foremost duty to liberate the people of those countries who have been
governed by the dictators e.g. Saddam and Taliban regime of Afghanistan and the people
of Libya. As Bush stated in his policy, 2001 ¥

“The aim of this strategy is to help make the world not just safer but
better. Our goals on the path to progress are clear: political and
economic freedom, peaceful relations with other states, and respect for
human dignity.” and “The United States must defend liberty and justice
because these principles are right and true for all people everywhere.”

“The United States will use this moment of opportunity to extend the
benefits of freedom across the globe. We will actively work to bring the
hope of democracy, development, ﬁeé markets, and free trade to every

corner of the world.”

*Preemptive Strikes Part Of U.S. Strategic Doctrine 'All Options' Open for Countering Unconventional
Arms by Mike Allen and Barton Gellman

http://www.commondreams.org/headlines02/1211-02 htm

*® Bush National Security Strategy 2002,

** Bush’s NSS,2002, Introduction
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After World War I and II, the various nations worldwide have tried to avoid the imminent -
war, so to deter such practice some new doctrines to prevent war existed which can be

interpreted as follows; the Cold War and the Pre-emptive war.
1.4. WAR STRATEGY BEFORE 9/11 ATTACK

Under Cold War policy before September 11, attack on WTC Preventive war strategy
was employed. Where preventive strike is a war that is commenced to put a stop to one
party from invading, when an invasion by that party is not about to happen or imminent
or known to be pre-planned. Preventive Strike is also known as Preventative war.
Preventive Strike intends to prevent a shift in the sense of balance of power by
purposefully attacking before the balance of power has an opportunity to shift in the
direction of the opponent.** On the other hand Preemptive Strike is a first strike when an
adversary attack is about to happen. If the Preventive War is undertaken without the prior
authorization of the United Nations is prohibited under the modern framework of
international law.*! In the Cold War era this strategy was used to counter the adversary.
During the preventive war strategy other doctrines like Cold War Doctrine established
which were established only to check the prevailing influence of U.S.S.R. influence of

communism.

£3

The Cold War (1947-1991) was considered the long-term state of political inconsistency,
military apprehension, tension and the proxy wars.*> The Cold War was an economic
contest after World War II between the Communism, primarily the Soviet Union and its
satellite states and allies, and the powers of the Westerﬁ World, the United States and its

allies. Primarily in the Cold War the adverse parties’ military forces never formally

“Dan Reiter, Preventive War and its Alternatives: the Lessons of History, This publication is a work of the i
United States Government as defined in Title 17,United States Code, section 101. April 2006
http://www.StrategicStudiesInstitute.army.mil/ -

“Dan Reiter, Preventive War and its Altemnatives: the Lessons of History, This pubhcatxon is a work of the
United States Government as defined in Title 17,United States Code, section 101. April 2006
http://www.StrategicStudiesInstitute.army.mil/ b4
2 Cold War, From Wikipedia, the free encyclopedia
http://en.wikipedia.org/wiki/Cold_War
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Weapons of mass destruction, power of conventional weapons, economic sanctions, or
any combination of these can be used as tool of deterrence. Mutually Assured Destruction
(MAD) is a form of this strategy, which came to prominence during the Cold War when
it was used by the US to characterize relations between the United States and Soviet
Union. Both nations were prepared to fight a full scale nuclear and conventional war, but

were not willing to risk the carnage of a full scale nuclear war.

1.4.1, Preemptive Strategy after WTC Incident--—-Best Defence
a Good Offence: '

President Bush in his NSS, 2002 declared that if we wait for threats to fully materialize,
then we will have waited too long. In case of any threats to US security our military must
be ready to strike at a moment's notice in any dark corner of the world. He stressed that
our security requires all Americans to be forward-looking and resolute, to be ready for

preemptive action when necessary to defend our liberty and to defend our lives.*®

This strategy was regarded as Bush Doctrine of Preemptive Strategy. This significant
change in self-defence strategy was due to the insecurity in the hands of Al-Qaeda,
particularly with regard to anticipating threats of terrorists and their supporters. Same
views were reiterated by Buh that United States would not allow aggressors to strike first
and necessarily adopted the policy best defence a good offence. He restated his case for
preemption in a commencement address to the West Point Class of 2002 Finally,the
National Security Strategy (NSS) of September 2002 included preemption as a course of

action.

L)

The President’s new strategy is different because it explicitly declares that the United
States will execute preemptive military operations when necessary. His strategy includes

preventative actions to eliminate threats before they emerge.

* Bush’s Natlonal Security Strategy, 2002. .
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1.4.2. EVOLUTION OF THE BUSH DOCTRINE OF
PRE-EMPTIVE STRIKE

The Bush Docﬁine, which led directly to the war in Iraq, had its evolution in the
administration of George H.W. Bush. Deputy Secretary of Defense, Mr. Paul Wolfowitz -
is said to be a key architect of Operation Iraqi Freedom. He is also a key collaborator of
the Bush Doctrine of preemptive strike. From 1989 to 1993, Wolfowitz served as Under
Secretary of Defense for Policy in charge of a 700-person team that had major
responsibilities for reshaping military strategy and policy at the end of the Cold War. In
this capacity, Wolfowitz co-wrote with Lewis “Scooter” Libby, the 1992 draft Defense
Planning Guidance that called for United States military dominance over Eurasia and
“preemptive strikes” against countries suspected of developing weapons of mass
destruction (WMD). The draft argued against containment as a relic of the Cold War.
“America should talk loudly, carry a big stick, and use its military power to preempt the
proliferation of weapons of mass destruction.”’ According to the draft document, the
United States’ number one objective should be preventing the emergence of a rival
superpower. Another objective should be to safeguard United States’ interests and
promote American values. The draft outlined several scenarios in which United States’

interests were threatened by regional conflict such as access to vital raw materials,

primarily Persian Gulf oil.

Seven case studies were focused primarily on Iraq and North Korea. There was no
mention in the document of taking collective action through the United Nations. The draft
also stated, “if necessary, the United States must be prepared to take unilateral action.”
When the 46-page classified document was leaked to the press, negative public reaction
caused the White House to order then-Defense Secretary Dick Cheney to rewrite it.*®
The rewrite speciﬁcalAly eliminated -any mention of preemption or unilateral action

because both were considered un-thinkable in a post- Cold War era that emphasized

7 http://www.pbs.org/wgbh/frontline/shows/irag/etc/cron.html, The Evolution of the Bush Doctrine. 8.
Accessed on 26 Oct 2010.

“*.Ibid
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multi-lateralism and containment. A United Nations backed coalition defeated Saddam
Hussein’s attempt to take over Kuwait and containment of him would continue for the
time being. A preemptive unilateral doctrine would not be publicly acceptable until after

the attacks of September 11, 2001.

Containment of Iraq during the Clinton administration proved inadequate and caused a
group of neo-conservatives to form “The Project for a New American Century.” These
“neoconservativés” argued for a much stronger United States global leadership exercised
through “military strength and moral clarity.” In an open letter to President William
Clinton, the authors warned that containing Iraq was a “dangerously inadequate” policy.

They wrote:

“The only acceptable strategy is one that eliminates the possibility that
. 5t ITrag will be ablé to use or threaten to use weapons of mass destruction. In
the near term, this means a willingness to undertake military action as
diplomacy is clearly failing. In the long term, it means removing Saddam
Hussein and his regime from power. That now needs to become the aim of
- American foreign policy.”*
The letter’s signatories included Donald Rumsfeld, Paul Wolfowitz, Richard. Perle,
William Kristol, and other current members of George W. Bush’s administration,
including Lewis Libby, Vice President Dick Cheney’s chief of staff, Deputy Secretary of
State Richard Armitage, and Under Secretary of State for Arms Control, John Bolton. It
is speculated that President George W. Bush selected Colin Powell as Secretary of State
to provide a counterweight to these hawks.
The events of September 11, 2001 provided a resurgence of Wolfowitz’s
recommendation of preemption. During a Pentagon briefing two days after that horrific
day, Wolfowitz signaled that the United States would enlarge its campaign against terror
to include Iraq. He stated: “ I think one has to say it’s not just a matter of capturing

“ Ibid
19
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people and holding them accountable, but removing sanctuaries, removing support
systems, and ending states who sponsor terrorism.”>

The last part of the statement alarmed Secretary of State Colin Powell, who quickly
responded to press questions concerning “ending states” by emphasizing “the United
States is fighting against terrorism and if there are states or regimes that support
terrorism, the United States hopes to persuade these states that it is in their best interest to
stop doing that”®'He emphasized that Mr. Wolfowitz did not speak for the State
Department.

!

On September 15, 2001, the Pr;asident held a National Security Council meeting at Camp
David to discuss the Global War on Terrorism (GWOT). Wolfowitz argued that now was
the perfect time to go after state sponsored terrorism, including Iraq. Secretary Powell
h.owever, convinced t}ll'e,council ‘that an international coalition would not support an
attack on Irag, but may come together for an attack against Al Qaeda and the Taliban in
Afghanistan. The question of Irag would be discussed after measuring results in

Afghanistan.

An attack on Iraq in late 2001 would seriously jeopardize, if not destroy, the global
counter-terrorist campaign undertaken. But the central point was that any campaign
against Iraq, whatever the strategy, cost and risks, was certain to divert the United States
for some indefinite period from the war on terrorism. As Brent Scowcroft stated in'an
opinion editorial, *The most serious cost, however, would be to the war on terrorism.
Ignoring that clear sentiment would result in a serious degradation in international
cooperation with us against terrorism. And make no mistake, we simply cannot win that
war without enthusiastic international cooperation, especially on intelligence."52 A
successful regime change in Afghanistan backed by- the international - community
combined with apparent emerging threats of weapons of mass destruction in the hands of
Iraq, Iran and North Korea warranted the introduction of a new strategy. The once too-

risky doctrine of preemption now seemed possible.

* Ibid
*! Ibid
52 Brent Scowcroft, The Wall Street Journal, August 15, 2002.
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President Georg'e W. Bush hinted of his new doctrine in the State of the Union address in
January 2002, when he labeled Iraq, Iran and North Korea an "axis of evil" and warned
he would not allow them to threaten the United States with weapons of mass destruction.
The president articulated the doctrine for the first time June 1, 2002 in a commencement
address at West Point. Vice President Dick Cheney began using its contents as a prelude
to Iraq at the 103rd National Vlf‘ W Convention speech at Memphis on 26 August 2002.
Former Secretary of State Henry Kissinger also gave credence to preemption when he
stated: "The imminence of proliferation of weapons of mass destruction, the huge dangers
it involves, the rejection of a viable inspection system, and the demonstrated hostility of

Saddam Hussein combine to produce an imperative for preemptive action."**

The written version of a preemptive strategy came to life with the publishing of The
National ‘Security Strategy (N SS) of the United States of America dated September 2002.
Chafater three states; “The United States will make no concessions to terrorists demands
and strike no deals with them. We make no distinction between terrorists and those who
knowingly harbor and provide aid to them.” In December 2002, the Bush administration
published an additional National Strategy to Combat Weapons of Mass Destruction to
amplify chapter five of the NSS without specifically using the preemptive verbiage. In
February 2003, the Bush administration published the National Strategy for Combating
Terrorism. All three strategies contain the policy .of preemption. The NSS states a
commitment to disrupt and destroy terrorist organizations by focusing on those
organizations of global reach and any terrorist or state sponsor of terrorism that attempts
to gain or use weapons of mass destructions (WMD) or their precursors. It also states that
the United States will not hesitate to act alone, if necessary, to exercise the right of self-
defense by acting preemptively against such terrorist, to prevent them doing harm against
the United States, its people and its country.

A‘lthough United States policy objectives seem clear, they may be more difficult to

measure, achieve, and sustain., Author Philip Zelikow argues that this new strategy

% Richard Cheney, 103rd VEW National Convention Speech, 26 August 2002. ~
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redefines what national security strategy means for the United States in the 21st century.
In his view, a strategy of preemption redefines the geography of national security,
multilateralism, and national security threats in the dimension of time.>* The geography
of a nation’s security such as the United States includes the entire globe, not just its

immediate borders. Threats are able to emerge more quickly than those of yesteryear:.

1.5.1. Preclude to US Invasion on Iraq

In October 1998, removing the Hussein regime became official U.S. foreign policy with
enactment of the Traq Liberation Act. Enacted following the expulsion of UN weapons
inspectors the preceding August (after some had been accused of spying for the U.S.), the
act provided $97 million for Iraqi "democratic opposition organizations” to "establish a
program to support a transition to democracy in Iraq."” This legislation contrasted with
the terms set out in United Nations Security Council Resolution 687, which focused on
;ﬁé'r:‘he bassage of the Iraq Liberation Act, the U.S. and UK launched a bombardment
campaign of Iraq called Operation Desert Fox. The campaign’s express rationale was to
hamper Saddam Hussein's government's ability to produce chemical, biological, and
nuclear weapons, but U.S. intelligence personnel also hoped it would help weaken F

Hussein’s grip on power.*®

1.52.  President Bush’s hatches Grounds to Employ Preemptive

Strike on Iraq

With the election of George W. Bush as president in 2000, the U.S. moved towards a
aggressive policy toward Irag. Key Bush advisors, including Vice President Dick
Cheney, Secretary of Defense Donald Rumsfeld, and Deputy Secretary of Defense Paul
Wolfowitz, had long desired to invade Iraq.’’ After leaving the George W. Buﬁh

** Philip, Zelikow. The Transformation of National Security. National Interest, Spring 2003,

No.71, 19,

% “Iraq Liberation Act of 1998 (Enrolled as Agreed to or Passed by Both House and Senate)”. Library of ’
Congress. Retrieved 25 May 2006. .

* William, Arkin (17 January 1999). “The Difference Was in the Details". The Washington Post: p. Bl.
Archived from the original on 9 September 2006. Retrieved 23 April 2007.

7 "REPUBLICAN PLATFORM 2000". CNN. Archived from the original on 21 April 2006. Retrieved 25
May 2006. ‘
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administration, Treasury Secretary Paul O'Neill said that an attack on Iraq had been
planned since Bush's inauguration, and that the first United States National Security
Council meeting involved discussion of an invasion. O'Neill later backtracked, saying
that these discussions were part of a continuation of foreign policy first put into place by

the Clinton administration.*

Shortly after 11. September 2001 (on 20 September), Bush addressed a joint session of
Congress (simulcast live to the world), and announced his new "War on Terrorism". This
announcement was accompanied by the doctrine of "pre-emptive" military action, later
termed the Bush Doctrine. Allegations of a connection between Saddam Hussein and al-
Qaeda were made by some U.S. Government officials who asserted that a highly
secretive relationship existed between Saddam and the radical Islamist militant
organization al-Qaeda from 1992 to 2003, speciﬁcally through a series of meetings
reportedly mvolvmg the Iraqi Intelligence Service (1IS). Some Bush advisers favored an
immediate invasion of Iraq, while others advocated building an international coahtlon
and obtaining United Nations authorization. Bush eventually decided to seek UN

authorization, while still reserving the option of invading without it.*’

In the 2003 State of the Union address, President Bush said "we know that Iraq, in the
late 1990s, had several mobile biological weapons labs".5 Oh 5 February 2003, U.S.
Secretary of State Colin Powell addressed the United Nations General Assembly,
cgntinuing U.S. efforts to gain UN authorization for an invasion. His presentation to the
UN Security Council, which contained a computer generated image of a mobile

biological weapons laboratory. .

George Bush, speaking in October 2002, said that "The stated pc;licy of the United St;ltes
is regime change... However, if Hussein were to meet all the conditions of the United

Nations, the conditions that I have described very clearly in terms that everybody can

5% "O'Neill: 'Frenzy' distorted war plans account". CNN. 14 January 2004. Retrieved 26 May 2006.
5 "Chronology of the Bush Doctrine". Frontline.org. Retrieved on 23 April 2007.

% George W. Bush. "Third State of the Union Address". Archived from the original on 10 December 2008.
"From three Iraqi defectors we know that Iraq, in the late 1990s, had several mobile biological weapons .
labs. These are designed to produce germ warfare agents, and can be moved from place to a place to evade -
inspectors. Saddam Hussein has not disclosed these facilities. He's given no evidence that he has destroyed
them."

]
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understand, that in itself will signal the regime has changed".®' Citi ng reports from
certain intelligence sources, Bush stated on 6 March 2003 that he believed that Hussein
was not complying with UN Resolution 14419

At a press conference on 31 January 2003, Bush again reiterated that the single trigger for
the invasion would be Iraq’s failure to disarm, "Saddam Hussein must understand that if
he does not disarm, for the sake of peace, we, along with others, will go disarm Saddam
Hussein."®® As late as 25 February 2003, it was still the official line that the only cause of
invasion would be a failure to disarm. As Blair made clear in a statement to the House of
Commons, "I detest his regime. But even now he can save it by complying with the UN's
demand. Even now, we are prepared to go the extra step to achieve disarmament

peacefully."64

Addmona] Justlﬁcatlons used at various times included Iraqi violation of UN reésolutions,
the 1raq1 govemment’s repression of its citizens, and Iraqi violations of the 1991 cease-
fire.® The main allegations made by President Bush were that Hussein possessed or was
attempting to produce weapons of mass destruction which Saddam Hussein, had used
such as in Halabja,%® possessed, and made efforts to acquire. Particularly considering two
previous attacks on Baghdad nuclear weapons production facilities by both Iran and
Israel which was alleged to have postponed weapons development progress. And that he

had ties to terrorists, specifically al-Qaeda.

Bush addressing to UN General Assembly stressed that twelve years ago, Iraq invaded
Kuwait without provocation and the regime's forces were poised to continue their march
to seize other countries and their resources. Had Saddam Hussein been appeased instead

of stopped, he would have endangered the peace and stability of the world. Yet this

8! Bob Kemper (23 October 2002). “Saddam can keep rule if he complies: Bush". Daily Times. Retrieved
29 October 2011.

52 "News Release”. White House. Archived from the original on 8 July 2011. Retrieved 1 July 2011. _
©vBush, Blair: Time running out for Saddam”. CNN. 31 January 2003. Retrieved 29 October 2011.

& "Tony Blair: Parliamentary Statement". Hansard. Retrieved 29 October 2011. ’

% “President Discusses Begmnmg of Operation Iraq1 Freedom”. Retrieved 29 October 2011.
http://en.wikipedia.org/wiki/2003_invasion_of_Iraq

% “BBC ON THIS DAY | 16 | 1988: Thousands die in Halabja gas attack". BBC News. 16 March 1988
Retrieved 15 January 2011, "
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aggression was stopped by the might of coalition forces and the will of the United
Nations. He further added that in 1991, the UN security council, through resolutions 686
and 687, demanded that Iraq return all prisoners from Kuwait and other lands. Iraq's

regime agreed. It broke this promise. In 1991, the UN security council through resolution -

687 demanded that Iraq renounce all involvement with terrorism and permit no terrorist

organisations to operate in Iraq.”’

Iraq's regime agreed. It broke its promise. In violation of security council resolution
1373, Iraq continues to shelter and support terrorist organisations that direct violence
against Iran, Israel and western governments. Iraqi dissidents abroad are targeted for
murder. In 1993, Iraq attempted to assassinate the Emir of Kuwait and a former American
president. Iraq's government openly praised the attacks of September 11. And al-Qaida

terrorists escaped from Afghanistan and are known to be in Iraq. .

e &

President Bush argued that in 1991, the Iraqi regime .agreed to destroy and stop
developing all weapons of mass destruction and long range missiles and to prove to the

world it has done so by complying with rigorous inspections. Iraq has broken every

aspect of this fundamental pledge. From 1991 to 1995, the Iraqi regime said it had no

biological weapons.

Bush furiher strengthened his view that United Nations inspections also revealed that Iraq
likely maintains stockpiles of VX, mustard and other chemical agents, and that the
regime is rebuilding and expanding facilities capable of producing chemical weapons.
And in 1995, after four years of deception, Iraq 'finaily admitted it had a crash nuclear
weapons program pr_ior to the Gulf war. We kn;)w now, were it not for that war, the

regime in Iraq would likely have possessed a nuclear weapbn no later than 1993.

The major allegation made by Bush on Iraq was, “Today, Iraq continues to withhold
important information about its nuclear program, weapons design, procurement logs,

experiment data, and accounting of nuclear materials and documentation of foreign

7 George Bush's speech to the UN general assembly, Thursday 12 September 2002 18.55 BST
http://www.guardian.co.uk/world/2002/sep/12/iraq.usa3
Retrieved on 12-6-2011
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assistance. Iraq employs capable nuclear scientists and technicians. It retains physical
infrastructure needed to build a nuclear weapon. Iraq has made several attempts to buy
high-strength aluminium tubes used to enrich uranium for a nuclear weapon. Should Iraq
acquire fissile material, it would be able to build a nuclear weapon within a year. Iraq
also possesses a force of Scud-type missiles with ranges beyond the 94 miles permitted
by the UN Work at testing and production facilities shows that Iraq is building more long

rﬁnge missiles that can inflict mass death throughout the region.5*

In the 2003 State of the Union address, President Bush said "we know that Iraq, in the
late 1990s, had several mobile biological weapons labs". On February 5, 2003, Secretary
of State Colin Powell appeared before the UN to present American evidence that Iraq was
hiding unconventional weapons.®® The French government also believed that Saddam had
stockpiles of anthrax and botulism toxin, and the ability to produce VX.” In March, Blix
said progress had been made in inspections, and no evidence of WMD had been found.
Iraqi scientist Rafid Ahmed Alwan al-Janabi codenamed "Curveball”, admitted in
February 2011, that he lied to the CIA about biological weapons in order to get thé Us 'to

attack and remove Hussein from power.

1.6.  CONCLUSION

During the period of just war, it was considered that recourse to war was permissible if
there was just cause to resort war. The principle of sovereignty of states system
articulated a belief that they had a sovereign right to go to war. The Covenant of League
of Nations made restrictions on the right to resort to war by the complex series of check.

In the system of League of Nations, some gaps and weak points were found; but to-fill

 George Bush's speech to the UN general assembly, Thursday 12 September 2002 18.55 BST
http://www.guardian.co.uk/world/2002/sep/12/iraq.usa3

Retrieved on 12-6-2011

% George W. Bush. "Third State of the Union Address”. "From three Iraqi defectors we know that Iraq, in -
the late 1990s, had several mobile biological weapons labs. These are designed to produce germ warfare
agents, and can be moved from place to a place to evade inspectors. Saddam Hussein has not disclosed
these facilities. He's given no evidence that he has destroyed them." :
" American Unbound: The Bush Revolution in Fareign Policy (Washington, D.C., 2003), 159-61.
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these gaps subsequent efforts were exercised. The significant efforts were the emergence

of the Kellogg Briand Pact.

The organization of the United Nations was planned to construct it more efficient than the
League of Nations. The main objective behind the establishment of UN was to save the
succeeding generation from the scourge of war. However requirement to use force is the
occurrence of actual armed attack. But absence of any armed attack and the resort to war
is against the soul objective of UN. UN Charter does not allow to resort to war without
the prior permission preemptively on groundless allegations from the World organized

institute.

US has been employing different strategies to control the world economy wherever it
finds its corporate interest. To deter Russian influence of communism’ it exercised the
policy of Cold War, Containment and deterrence and pre-emptive. Every former
president of US gave his individual foreign policy to intervene militarily abroad. Most of
them violated the international treaties, but the violation of international law made by
President George W. Bush in US history is different and proof of US 1mper1ahstlc role as
a world policeman.US does not bother about the restrictions of international institution

e.g. United Nation Charter.

The major causes of violation of UN Charter and other international by the US is that UN
is funded by US and US influence the UN organs. Mainly UN does not have its own
established military and depends on North Atlantic Treaty Organization (NATO)Aforces,
which has created difficulties for UN to implement the international law. UN has been
more flourishing than the League of Nations in exercising its worldwide accepted laws.
The world remaining superpower US, did refuse to ratify the Covenant of League of

Nations, also it always violated the UN Charter on the pursuits of its material motives.
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CHAPTER 11

INTERNATIONAL LAW RELATING TO THE EXERCISE OF

MILITARY FORCE —- IN TERMS OF THE SCOPE OF PRE-
EMPTIVE SELF DEFENCIVE STRIKE

2. INTRODUCTION

It has been the international practice of the states that the exercise of force by one state
against another state has been rationalized by the inherent right of the states but Art. 2 )]
of the United Nati;ns (UN) Charter refrains from use of force against the territorial
integrity of any state as, “All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or political independence of any
state, or in any other manner inconsistent with the Purposes of the United Nations.” But
nevertheless the right of self-defense of states is impaired if an armed attack occurs
against a member of the United Nations, as it is preserved in Art.51.'The provision of

Article 51 reads as:

“Nothing in the present Charter shall impair the inherent right of
individual or collective self-defense if an armed attack occurs against a
Member of the United Nations, until the Security Council has taken

measures necessary to maintain international peace and security.”

The right to self-defense is not merely existed in the United Nations Charter, but it is also
identified as a standard of customary law, and has been considered as a right which is

natural in the very conception of “statehood” or “state sovereignty.” According to Dr.

10 Schachter, In Defense of International Rules on the Use of Force, 83 Unlversity of Chicago Law
"Review 113 (1986), at 131; Dinstein, p 178. ’

2 D. R. Rothwell, Anticipatory Self-Defense in the Age of International Terrorism, in: 24 University
Queensland Law Joumal 337 (2005), at 353; van den Hole, p 79.

wa
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Rothwell the actual need to add Article $1 in the UN Charter was the need of the hour but
the founding fathers however realized a need for certain clarification, particularly with
respect to collective security and the authenticity of regional security arrangements.
Nevertheless, Article 51 neither affords a definition of the right of self defence, nor it
establishes in detail its preconditions which establish the right of self defence. This
ambiguity has made Article 51 and the right of self-defense in wide-range a controversial

issue nowadays.?

Another considerable boundary with respect to the right of self-defense is not plainly
described in the Charter, but is drawn from the common customary philosophy of “Just

cause, necessity and proportionality”.

The right of self-defense by preventing an invasion is well recognized in traditional
international law. In 1625, Hugo Grotius in his book “The Law of War and Peace”
signified that “self-defense is acceptable not only after an invasion has already been
occurred, but also in advance, before the attack has actually been occurred where ... the
deed may be anticipated.” He further said: "It be lawful to kill him who is preparing to
kill.""_ Likewise, Emmerich de Vattel in 1758 in his famous book “The Law of Nations”
asserted that "the safest plan is to prevent evil," and that to do so a Vnation may even

"anticipate the other's design.” *

During the early period of conventional law relating to use of force in self-defence, the
notion of self-defense was not only inseparable from the discernment of “necessity and
self-preservation,” but there was specifically wide-ranging prevention on the use of force
as exists today to formulate self-defense.’ In accordance with the wide-ranging use of
force there are two categories of self-defence; the first category deals with “reactive”

conception of self-defence where a state acts in response to an armed attack and the

? ibid

* The Causes of War: Striking First, Self Defence and Property
http://www.lonang.com/exlibris/grotius/gro-201.htm

3Jackson Maogoto, Rushing to Break the Law? ‘The Bush Doctrine’ of Pre-Emptive Strikes and the UN
Charter Regime on the Use of Force University of Western Sydney Law Review, 2003
http://manchester.academia.edu/jmaogoto/Papers/158336/Rushing_to_Break_the Law_The Bush_Doctrin
e _of Pre-Emptive_Strikes_and_the UN_Charter Regime on_the_Use_of Force

®Stanimir A. Alexandrov, Self-Defence against the use of Force in International Law, Cambridge, USA,
1996. P. 20
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second category is the non-reactive conception of self-defence where a state intervenes
militarily, when before it is actually attacked by armed forces. There is no clear text
which signifies which category is valid in international law and when and where the

preventivé, preemptive and anticipatory self-defensive can be lawful.

The Second World War identified the decisive factors to use force in terms of self-
defence, when resultantly in 1945 the United Nations Charter was formulated. The
United Nations Charter under Article 51 gives permission the collective or individual .
self-defence when actually an armed attack has occurred against the sovereignty of the
member of United Nations. It has not been mentioned in Charter that this Article is not,
however, definite for the right of “anticipatory self-defence.” Two different groups of
scholars of international law have attempted to define the Article 51. As Anthony Arend
a famous Scholar of international law remarks these groups are, “restrictionists” and
“counter-restrictionists.”” Restrictionists maintain self:defence when an actual armed hit
has occurred and thus no preemptive category of action is justified. This is a “retaliatory”
notion. “Counter-restrictionists assert the pre-UN Charter customary right of anticipatory

self-defence.

The Chapter VII of the UN Charter manages the exercise of military power, in
accordance with the international law among the states. This international treaty institutes

a scheme of collective security which is founded on the prohibition of the use of force.

The UN Charter affords for only two exceptions to the proscription on the exercise of
military force, one of which is the intervention by the .Security Council according to
Aﬁicle 39 “ the Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression and shall make recommendations, or decide
what measures shall be taken in accordance with Articles 41 and 42, to maintain or

restore international peace and security”, as a prerequisite for armed conflict.

? Gray,citing, byway of example, S.C. Res. 661 in which the Council imposed economic sanctions on Iraq
Jor its 1990 invasion of Kuwait and, at the same time, affirmed "the inherent right of individual or
collective self-defence, in response to the armed attack ... in accordance with Article 51 of the Charter";

FRANCK, supra note 104, p. 49.
EY
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Becendlythe Seeurity Counsi! is obliged te have formerly qualified and autherized the

use of force, when the circumstances are as a threat to international peace and security.8

Other political analyst, on the other hand, eliminate this explanation and maintains that the
intention of the Charter was not to confine the customary right of anticipatory self-defense.
They disagree the reference in Article 51 to an “inherent right” legalizes a continuation of
thé broad pre-UN Charter law of use of force. They also criticize that Article 51 plainly limit
self-defensive armed measures to state of affairs in which the defensive party has previously
endured an attack. Smooth, Anthony Clark Arend emphasizes the words of the Charter is
subject matter to contradictory explanation about the acceptability of preemptive use of

force.’In United Nations Charter there is no Place of Pre-emptive use of force.
2.1. THE STARTEGY OF SELF-DEFENSE

In fact the right of self-defence of States requires a standard, which deals with the
secur%ty of states against the violent behaviour of powerful countries. However, the
ironical point in the extremism is that after the existence of UN since 1945, only the
countriqs which have veto power like US, Russia, UK, China and France deadly utilized
this right of self-defence as justification for their uses of force.'® To justify use of force,
the powerful countries habitually referred to Article 51 of the UN Charter. If we look
back to the pre September 11,2001, circumstances, even though states rarely practiced
anticipatory self-defence or pre-emptive self-defence, only considering that it would

generate a hazardous and dangerous precedent.

However, after the September 11, 2001, incident of the collapse of WTC, there have been
volces raised against the legality of anticipatory self-defence. But what composed the
matter worst is the declaration of the doctrine of self-defence. Article 51 of the Charter is

still a superior law to manage the standard inter-state use of force and that in spite of the

YTearing up the Rules:The lllegality of Invading iraq March 2003 The Conter for Econemic and Secial
Rights Emergency Campaign on Iraq

http://www embargos.de/irak/irakkrieg2/vr/tearing up_the rules_cesr.htm

®Anthony Clark Arend; International Law and the Preemptive Use of Military Force; THE Washington «
Quarterly _ Spring 2003, p. 89-103

1% Abdul Ghafur Hamid, The Legality of Anticipatory Self-defence in the 21ST Century World Order: A Re-
Appraisal, Netherlands International Law Review (NILR), Vol. 54, Issue 3 (2007), 441-190, The Hague,

the Netherlands
.
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flaws of the United Nations and the Charter-based system of werld order can very well
serve the international community even in the context of the 21st century issues like

WMD and international terrorism."’

The notion of self-defense can be recognized by its essential features. Firstly, self-defense
under Article 51 of the U.N. Charter, is described as a "right" not as an obligatory duty
therefore, when rqcommended condition permit, then a State in general has the liberty to
pick whether to implement self-defense or not. Secondly, self-defense is well identified
as a lawful form of "armed self-help” where, the States may officially use power on their
own right. Thirdly, the concept of self-defense is presented on either an individual or
collective basis, that leads to the view that it can be raised by only one State, by two
States in cooperation, or under a multilateral agreerﬁent. Fourthly, the conception of self-
defense under Article 51 is not restricted to circumstances in which State security is at
rislg. So, the option to self-defense may be legitimate under a scope of non disastrous
sitl;ation.‘zAs the International Court of Justice declared on Nicaragua v US Case (1986),
although the Court adopted in general a restrictive view of the right to self-defense,
including a clear denunciation of the US justification of collective self-defense in
ré]ationship with its different military and paramilitary activities directed against
Nicaragua, it unambiguously declined to rule on whether a State may lawfully engage in
anticipatory self-defense. The Court majority noted that,
“In view of the circumstances in which the dispute has arisen, reliance is
placed by the Parties onljz on the right of self-defence in the case of an
armed attack which has already occurred, and the issue of the lawfulness
.of a response to the imminent threat of an armed attack has not been

raised. Accordingly, the Court expresses no view on this issue. """

Quite incongruously, the Court then went on in the next paragraph to state: "In the case of

individual self-defence, the exercise of this right is subject to the State concerned having

" Ibid :
"2 egality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. 226, 263 (July 8) *
(characterizing State survival as "an extreme circumstance of self-dcfence™).

BMilitary and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 1.C.J. 14, 103 (June
27). (Available in A question of determinacy: the legal status of anticipatory self-defense.)

32



been the victim of an armed attack."** In this author's judgment, that awkward choice of
words simply reiterated the established requirement that to trigger self-defensive force,
there must be an "armed attack” at issue (however defined) directed at the defending

State. 'S

To appropriately recognize the nature, capacity and scope of self-defense, it is necessary
to differentiate it from the interconnected doctrines of self-preservation and necessity.'®
Like self-defense, these doctrines could be called upon to rationalize the use of force
against:” a grave threat to State security.” As legal intellectual Derek Bowett examines,
the doctrines of serf-preservation and necessity would "make all obligation to observe the
law merely conditional; and there is hardly any act of international lawlessness which,

taken literally, they would not excuse." !’

In the past, these doctrines were directly related ‘with self-defense, but, the time, when the
Chaiter was drafted and mutually accepted, their joint characten';tics had worn away and
self-defense was visualized as a separate and more confined theory. While some legal
analysts suggest, dependence today on a extremely restricted version of the doctrine of
necessity to rationalize a defensive first strike (pre-emptive strike) in the era of inter-state

relationships, major restrictions keep up with the self-defense doctrine, together with the

“ ibid

*Several commentators have pointed to (American) Judge Schwebel's dissent as indicating support for a
positive right to anticipatory self-defense. E.g., Van den Hole, supra note 69, at 94-95. This author would
caution against such an interpretation. Although Judge Schwebel acknowledged the Court's abstention on
the question of anticipatory self-defense, the clear thrust of his concern in the applicable portion of his
opinion was not on whether a State might be entitled to use force before an armed attack occurred but
rather whether a State could respond in self-defense to the unlawful use of force short of an "armed attack.”
Nicaragua, 1986 1.C.]. at 247-48 (dissenting opinion of Judge Schwebel) (the quoted Waldock text is
particularly indicative) (Taken from; A question of determinacy: the legal status of anticipatory self-
defense.)

'5The state of necessity has been described as follows: "Where the protection of a certain value could not be
effected except by the wilful breach of the prohibition of force, and where thé worth of the infringed value
is generally taken to rank much lower than that of the value sought to be protected.” BELATCHEW
ASRAT, PROHIBITION OF FORCE UNDER THE UN CHARTER: A STUDY OF ART. 2(4), (1991, p.
230.

'"David A. Sadoff; Article: 4 Question of Determinacy: the Legal Status of Anticipatory Self-defense
Winter, 2009 Georgetown Journal of International Law; 40 Geo. J. Int'l L.. 523

Available at https:/litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&
doctype=cite&docid=40+Geo.+J.+Int%271+L.+523&srctype=smi&srcid=3B15&key=05eal c27f028dd4e4
0371874c89fa0d9

33 -

-


https://l

o

obligation that the invoking state under the doctrine of necessity cannot have added

contribution to the status of emergency.'®
2.1.1. Classification of Self-Defense

In this era, where the major threats the world confronting are like WMD and terrorism.
So under the systematic analysis of defence system, the self defence can be classified in
five categories,“ reactive self-defence, non-reactive self-defence, interceptive self-
defence, anticipatory self-defence and preemptive self-defence ”, which are blurry,
shadowy in practice and overlapping in perceived timing of the hazard posed by an

a§sailant state.
2.1.1.A. Reactive Self-Defence and Non-Reactive Self-Defence

The extensive range of use of force contains two categories of self-defense: the first
category is the "reactive” notion of self-defense in which a State acts in response to an
“armed attack” after it has actually occurred, and in the second category a State
intervenes militarily before it is actually targeted with the armed weapons, this category
is also known as "non-reactive" concept of self-defense.'® In the legal sense both the
categories are interpreted by the restrictionists and non- restrictionists . There in no clear
and defined consistently adopted taxonomy to illustrate the different types of self-
defensive strikes, where a state may launch pre-emptive , preventive or anticipatory self
defensive hit in the face of or in the absence of expected or abstract security threats, like

potential threat of WMD in Iraq or the connection to Al-Qaeda.

The Article 51 of the UN Charter is ambiguous in this context. Some scholars of
international law interprets it as right of self-defence arises only when armed attack has
occurred, while other argue quite contrary to it, they are of the opinion that only latent

potential threat is sufficient to use force.

"®The state of necessity has been described as follows: "Where the protection of a certain value could not be
effected except by the wilful breach of the prohibition of force, and where the worth of the infringed value «
is generally taken to rank much lower than that of the value sought to be protected.” BlatchewAsrat,
Prohibition of Force undethe UN Charter: A Study o Art. 2(4), at 230 (1991).
Sadoff, David A. A question of determinacy: the legal status of anticipatory self-defense. Georgetown
Journal of International Law Jan 1, 2009 "
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2.1.1.B. Interceptive Self-Defence

Interceptive serf-defense is exemplified in reaction to an assault that has not in reality
cros'sed the defensive State's sovereign borders, but however has initiated, i.e., and is
being grown, has been commenced, or in any incident "ostensibly irrevocable" measures
have been placed in action; This is an initiative to "intercept" or (cut off) an expected

danger, it is considered a key tool of "nipping an attack in the bud."?

The UN Charter prohibits the use of force by states with only two exceptions:
authorization by the Security Council and self-defence. The great disagreement on the
definition and delimitation of self-defence, codified in article 51 of the UN Charter has
lead to widely differing views on the subject. On the one hand, there is the preventive
self-defence doctrine as proposed by the United States of America, and on the other, a
very literal approach that would require a state to remain a 'sitting duck’, waiting for an
attack to impact before attempting to respond. When faced with the massivé destructive
power of today's weapons, waiting is not an option.2l

Article 51 gives a state a ;ight to use force to respond against an aggressive state "if an
armed attack occurs”. Interceptive self-defence stands for the interception of an armed
attack before it impacts. It is legal, according to Professor Yoram Dinstein,?? because it is
a response to an armed attack that is in progress, i.e. when the trigger has been pulled. It
stands to reason that an armed attack has begun at some point before it impacts. The real
question is when has an armed attack begun? Dinstein's asserts that when a state has
"committed itself to an armed attack in an ostensibly irrevocable way" the target state has
the right to resort to forceful measures to defend itself. Examples of interceptive self-

defence would be responding to a missile in flight or bombing a fleet en route towards it

»RuchiAnad, Self-Defence in International Relations,USA, Palgrave Mcmillan, 2009, P. 53

# JoakimTegenfeldt Lund; Interceptive Self-Defence - When the Trigger Has Been Pulled; University essay
from Lundsuniversitet/Juridiskainstitutionen, 2007

http://www.essays.se/essay/fb17407ced/ (Accessed on 221-6-2010)

2 Professor Dinstein is Professor Emeritus at Tel Aviv University whére he formerly held the posts of
President, Rector and Dean of Law. Professor Dinstein is a member of the Institute of International Law. ,
He is President of Israel’s national branch of the International Law Association and of the Israel United
Nations Association. He has served as Chairman of the Israel national branch of Amnesty Intemnational and _
as a member of the Executive Council of the American Society of International Law. He is a member of the ..
Council of the San Remo International Institute of Humanitarian Law.
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target. In theory, interceptive self-defence poses no objectlons but in practice, it seems
there are some contradictions. An armed attack is clearly underway when a missile is in
flight, but when a fleet is on the high seas, no matter its intentions, it would be to stretch
the concept to claim that an armed attack had begun. Neither the aggressive state's
intention, nor its preparatory steps taken, is decisive. If there is still time to settle the
conflict peacefully, which is the purpose of the prohibition of force, an armed attack has
not yet begun. State practice shines little light on the subject. In some cases it seems
states are ready to accept self-defence if the armed attack is imminent, but so far no
armed attack has been found to be imminent. The answer to when an armed attack has

begun lies in the combination of treaty law and customary law.?

Artlcle 51 requires an armed attack, and customary international law in the form of the
Caroline case, which is still applicable, can be used to determine when it has begun, i.e.
when it is "overwhelming, leaving no choice of means, and no moment for deliberation”.
When waiting for the aggressor's next step would mean acceptiné the blow, regardless of
it being the sinking of a ship or a nuclear explosion, an armed attack has begun. The
percéived threats of rogue states, international terrorism and weapons of mass
destruction, opinions are frequently uttered about the expansion of the right:" to take

military action in order to eliminate these threats.2* But such action is illegal without the

prior authorization of the UNSC.

2.11.€,  Aanticipatory Self-Defense

Anticipatory self-defense is composed of the use of force in "anticipation" of an assault
when a State has demonstrated or manifested its potential objective .to attack
imminently.2’ The identified invader state is inclined to be in the last measures for an
assault through military exercises, deployments, or additional actions of readiness. The

defensive State supposes that an armed action is about to be occurred with nearness,

BJoakimTegenfeldt Lund; Interceptive Self-Defence - When the Trigger Has Been Pulled; Umverszty essay

from Lundsuniversitet/Juridiskainstitutionen, 2007

?Attp /fwww.essays.se/essay/fb17407ced/ (Accessed on 221-6-2010)
ibid

3 DEP'T of the Navy, The Commander’s Handbook on the Law of Naval Operations (NWP 1-14M) =

[section] 4.4.3.1 (July 2007), available at http://www.nwe.navy.mil/GNWS/ild/documents/
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immedlacy and prefers to prevent that assault before it really inltiates by commencing

one of its own. In idiomatic terms, the protecting State looks for to "beat the enemy to the

punch.”

The right of anticipatory self-defense by forestalling an attack is well established in
classical international law. In 1625, Hugo Grotius in The Law of War and Peace
indicated that self-defense is to be permitted not only after an attack has already been
suffered, but also in advance, where "... the deed may be anticipated". He further said: "It
be lawful to kill him who is preparing to kill..." Similarly, in his famous text of 1758
known as The Law of Natz;ons, Emmerich de Vattel affirms that "the safest plan is to

prevent evil," and that to do so a nation may even "anticipate the other's design. n26

2.1.1.D, Pre-emptive Sclf-Defense-

Pre-emptive self-defense gets its rc;)ts from a fear that in the close *futur;,ﬁrthou'gh not in
any instantaneous logic, a State may develop into an armed attack of an antagonist State.
The conception is to "pre-empt" a potential, latent and probable growing military menace
one that is not suspended to commence but remains only speculative and abstract. The
defensive State looks for "forestall processes” that in a moment "may develop into highly
intense coercion or violence" by striking "while these processes still embody only a low
level of coercion." Such self-defense is not entirely defensive in character, as instigated
by strategic, deliberate premeditated and. tactical motives, such as.corporate or other

political interests as oil in that region.

Niaz A. Shah a Muslim scholar of international law makes the distinction between self-
defence, anticipatory self-defence and pre-emption. He argues against pre-emption. In the
presence of article 39 of the Charter the case for pre-emption is not convincing and the

current international legals\order can deal effectively with the threat of terrorism. The

P

¥Saurabh Mishra &Sarvesh Singh;The Unlawful War Against Irag — The Doctrine of Anticipatory Self- .
Defense Examined Under International Law; PL Web Jour 7, (2003)
f
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article argues that certain acts of terrorism may amount to an armed attack, hence

necessary and proportionate force may be used after meeting the outlined criteria. 277

2.2 PRE—CHARTER CUSTOMARY LAWS TO USE FORCE

Pre-Charter international laws to use force assess the legal status of anticipatory serf-
defense both prior to and immediately after the ratification of the U.N. Charter. This
segment of my dissertation will first observe whether the doctrine of anticipatory self-
defence was known before the establishment of Charter, then conclude what the Charter
itself describes about this doctrine and search the long-disputed dimensions between pre-
Charter customary rule and the Charter text with specific reference to anticipatory self-

defense, and pre-emptive strike.

The position of anticipatory self-defense previous to UN Charter is noteworthy for two
motives. Firstly, the Charter explicitly admits the "inherent right" of self-defense, **and
that right has been drawn from the customary international law that was present in the
pre-Charter time. Secondly, we can comprehend it through the notion of past events that
took place previous to 1945 and went on to form the recognition of law of self defence

today, that developed the characteristics of self defence.

As early as 1625, Hugo Grotius characterized a state's right of self-defense to include the
right to forcibly forestall an attack.”’In 1837 a certain legal precedent regarding
preemptive wars was established in the Caroline affair when British forces in Canada
crossed the United States border and killed several Canadian rebels and one American
citizen who were preparing an offensive against the British in Canada. The United States
rejected the legal ground of the Caroline case. In 1842, U.S. Secretary of State Daniel
Webster pointed out that the necessity for forcible reaction must be "instans,

overwhelming, leaving no choice of means, and no moment for deliberation.” This

27 Niaz A. Shah; Self-defence, Anticipatory Self-defence and Pre-emption: International Law's Response
to Terrorism; Oxford Journals of Conflict and Security Law

http://jesl.oxfordjournals.org/content/12/1/95 short (Accessed on 25-5-2010)

22 UN Charter Article 51

*Beres, Louis R., Permissibility of State-Sponsored Assassination during Peace and War, The, 5, Temp.
Int'l & Comp. L.J., 1991, p. 231

/. L .



formulatlon is part of the Caroline test, which "is broadly cited as enshrining the
appropriate customary law standard".*

During the course of the destructive World War I, for the first time in history, the concept
of the "War to end all wars,"*! began to be seriously considered. As a further expression
of this hope, upon the conclusion of the war, the League of Nations (LON) was formed.
The primary aim of this organization was to prevent war, as all signatories were required
to agree to desist from -the initiation of all wars, (anticipatory, pre-emptive or otherwise).
All of the victorious nations emerging out of World War 1 eventually signed this

agreement, with the notable exception of the United States.?

During the 19203, the LON peaceably settled numerous international disputes, and was
generally perceived as succeeding in its primary purpose. It was only in the 1930s that its
effectxveness in preventmg wars began to come into question. Such questions began to
arise when it first became apparent in 1931 that it was incapable of halting aggression by
Japan in Manchuljla, starting with the Mukden Incident. In the Mukden Incident, Japan
claimed to be fighting a 'defensive war’ in Manchuria, attémpting to 'preempt’ supposedly
aggressive Chinese intentions towards the Japanese. According to the Japanese, the
Chinese had started the war by blowing up a certain bridge near Mukden, China.
Therefore clearly the Chinese were the aggressors, and the Japanese were merel&
'defending themselves'. A predominance of evidence has since indicated that the bridge

had in fact most probably been blown up by Japanese operatives.®

In 1933 the impotency of the LON became more pronounced when notices were provided
by Japan and Germany that they would be terminating their memberships in the League

of Nations. Italy shortly followed suit and exited the League in 1937.¢ Soon also Italy

% Duffy, Helen .The ‘War on Terror' and the Framework of International Law Cambridge University
Press.200S5, p. 157.

"Discussion of Woodrow Wilson's desire to make World War 1 the "War to End All Wars.' United States
History: Woodrow Wilson

http://www.u-s-history.com/pages/h1108.htm] (Retrieved on 14-6-2010)

*Eleanor Roosevelt National Historic Site: League of Nations article; Article summarizing the primary
objective of the League of Nations. (Retrieved on 23-6=2010)

3Mukden Incident and Manchukuo: C. Peter Chen; Details of the Mukden Incident.
http://ww2db.com/battle_spec.php?battle_id=18 (Retrived on 23-4-2010)

3L eague of Nations Timeline; A timeline of all major LON events.
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and Germany bégan engaging in militaristic campaigns designed to either enlarge their
borders or to expand their sphere of military control, and the League of Nations was
shown to be powerless to stop them. This perceived impotency of the League of Nations
was a contributing factor which eventually led to the full outbreak of World War II in
1939.%The start of World War II is generally dated from the event of Germany's invasion
of Poland. It is noteworthy that Germany claimed at the time that its invasion of Poland
was in fact a 'defensive war, as it had allegedly been invaded by a group of Polish
saboteurs, signaling a potentially larger invasion of Germany by Poland that was soon to
be under way. Thus Germany was left with no option but to preemptively invade Poland,
thereby halting the alleged Polish plans to invade Germany. It was later discovered that
Germany had fabricated the evidence for the alleged Polish saboteurs as a part of the
Gleiwitz Incident which outraged the United States, and prompted them to order the

atomic bomb striking on Germany.*

£
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Much more normatively significant was the 1928 adoption of the Treaty for the
Renunciation of War as an Instrument of National Policy (the Kellogg-Briand Pact).’ By
article I, the parties to the Pact “condemned recourse to war for the solution of
international controversies, and renounced it as an instrument of national policy in their
relations with one another.” The prohibition was by no means absolute. Various
reservations deposited by States party to the Pact' made it plain that self-defence
continued to be a legitimate use of force.”” Additionally, as treaty law, the Pact bound
neither non-parties nor parties who found themselves involved in a dispute with a non-

party. Finally, by restricting the prohibition to the use of force in pursuit of national

http://worldatwar.net/timeline/other/league18-46.html .
*3Factmonster Encyclopedia— League of Nations: Successes and Failures; Description of the demise of the
League of Nations.

http://www.factmonster.com/ce6/history/A0859217.html

%' Treaty for the Renunciation of War as an Instrument of National Policy, Aug. 27, 1928, 46 Stat. 2343,
T.S. No. 796, 94 LN.T.S. 57.

37 As an example, when hostilities flared in 1929 between China and the Soviet Union, the United States
sent both sides a diplomatic note reminding them of their obligations under the Pact. Documents on
International Affairs 274 (John W. Wheeler-Bennett ed., 1929). The USSR replied that it was acting
pursuant to its right of self-defense and was therefore not in breach. /d. at 279,

40

-


http://worldatwar.net/timeline/other/leaguel
http://www.factmonster.com/ce6/history/A0859217.html

poliey, It remained legitimate to use force pursuant to /nternational policy, in particular

when authorized by the League of Nations.*®

The Kellogg-Briand Pact did affect State practice in the interwar years. For instance, it
provided the legal basis for multiple bilateral and multilateral nonaggression pacts.®® It
was also regularly referenced when hostilities flared, such as those between China and
the USSR, China and Japan, Peru and Colombia, and Italy and Ethiopia. Indeed, the
Pact’s prohibition on the use of force formed the legal basis for the offense of crimes
against peace contained in the Charters of the International Military Tribunals at
Nuremberg and Tokyo.*

What the Kellogg-Briand Pact did not do was supply an enforeement mechanism. That
omission would be remedied with the next. noteworthy attempt to prohibit resort to
military force, the United Nations Charter. Drafted in 1945, the Charter imposed a near

absolute prohibition on the use of force.

Once again, during the course of the even more widespread and lethal World War II the
hope of somehow definitively ending all war (including préemptive war) was seriously
discussed. This dialogue ultimately resulted in the re-establishment of the successor
organization to the old LON, namely the United Nations (UN). As with the LON, the

primary aim and hope of the new UN was the prevention of all wars (including

* Both Professors Ian Brownlie and YoramDinstein have made this point in their seminal works on the jus
ad bellum. lan Brownlie, International Law and the Use of Force by States 89-90 (1963); YoramDinstein,
War, Aggression and Self-Defense 79 (3d ed. 2001).

% Violation of a number of these agreements provided a basis for charges at the Nuremberg Trials: Treaty
of Arbitration and Conciliation Between Germany and Luxemburg, Sept. 11, 1929, F.R.G.-Lux,, 118
L.N.T.S. 104; Polish-German Declaration, Jan. 26, 1934, Pol.-F.R.G., in Poland’s International Affairs 166
(Stephan Horak ed., 1964); Treaty of Non-Aggression Between German Reich and the Kingdom of
Denmark, May 31, 1939, FR.G.-Den., 197 LN.T.S. 40; Treaty of Non-Aggression Between Germany and
U.S.S.R,, Aug. 23, 1939, F.R.G.-U.S.S.R., in | Documents on Int’l Aff. 408 (1939)..

“See, e.2., International Military Tribunal, Indictment, app. C, Charges and Particulars of Violations of
International Treaties, Agreements and Assurances Caused by the Defendants in the Course of Planning,
Preparing, and Initiating the Wars, Charge XIII, “Violation of Treaty between Germany and other Powers
providing for Renunciation of War as an Instrument of National Policy, signed at Paris 27 August 1928,
known as the Kellogg-Briand Pact,”

available at http://www yale.edwlawweb/avalon/imt/proc/countc.htm. Violations were charged as to
German actions against Poland, Denmark, Norway, Belgium, the Netherlands, Luxembourg, Yugoslavia,
Greece, the USSR, and the United States.
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preemptive wars). Unlike the previous LON, the organization had the support of the
United States.*! |

In analyzing the many components of World War I, if one might consider as separate
individual wars, the various attacks on previously neutral countries, then one might

consider the attacks against Iran and Norway to have been preemptive wars.

In the ease of Norway, the 1940 German invasion of Norway in the 1946 Nuremberg
trials the German defense argued that Germany was "compelled to attack Norway by the

need to forestall an Allied invasion and that her action was therefore pre-emptive."*

2.3. SELF-DEFENCE AND CONVENTIONAL LAW

During the premature conventional law era, the concept of self-defense not only was
mainly inseparable from the perceptions of “necessity and self-preservation,”43 but there
was expressly not any general prevention on the use of force as prevails today to

formulate self-defense as a partial exception in the form of pre-emptive invasion.

2.3.1, The Caroline Formula and Self Defence

The Caroline formula is a 19th century formulation of customary international law,
reaffirmed by the Nuremberg Tribunal after World War I, which said that the necessity
for pre-emptive self-defence must be "instant, overwhelming, and leaving no choice of

means, and no moment for deliberation." The test takes its name from the Caroline affair.

In 1837, settlers in Canada rebelled against the British colonial government. The United
States remained officially neutral about the rebellion, but American sympathizers assisted
the rebels with men and supplies, transported by a steamboat named The Caroline. In

response, a British force from Canada entered United States territory at night, seized The

4! Preemptive war, Wikipedia, the free encyclopedia

http://en.wikipedia.org/wiki/Preemptive_war

42 Myres Smith McDougal, Florentino P. Feliciano, The international law of war: transnational coercion
and world public order; p 211, 212

gPreemptive war) .

“> James Crawford, The International Law Commission's Articles on State Responsibility: Introduction,
Text and Commentary;2002, P.282 .
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Caroline, set the ship on fire, and sent it over Niagara falls. At least one American was
killed.* The British claimed that the attack was an act of self-defense. In a letter to the
British Ambassador, Secretary of State Daniel Webster argued that a self-defense
claimant would have to show that the:

“Necessity of self-defense was instant, overwhelming, leaving no choice
of means, and no moment of delibera-{ion ..., and that the British force,
even supposing the necessity of the moment authorized them to enter the
territories of the United States at all, did nothing unreasonable or
excessive; since the act, justified by the necessity of self-defense, must be

limited by that necessity, and kept clearly within it”. s

24. ICY’S VIEWS ON SELF-DEFENCE - .

Over a perlod of decades, the ICJ has issued a number of judgments in contentious cases
as well as adv1sory opinions that address issues of self-defense. Although the Court
majority has not once directly opined on the legality of anticipatory self-defense*® --and
indeed never referenced the Caroline standard in any context*’ —-some of its language
may provide clues as to the Court’s philosophical leaning Mth respect to the lawfulness
of the doctrine. Let us look briefly at the four most pertinent cases for such insights into
the Court's thinking. '

2.4.1. Nicaragua Case (1986)

Although the Court adopted a generally restrictive view of the right to self-defense,®
including a sound rejection of the U.S. justification of collective self-defense®in

.
¥

“ Nichols, Thomas (2008). The Coming Age of Preventive War. University of Pennsylvania Press.p. 2.

> Webster, Daniel. 'Letter to Henry Stephen Fox', in K.E Shewmaker (ed.). The Papers of Daniel Webster:
Dartmouth College Press. Dthomauc Papers, vol. 1. 1841-1843; 1983; P 62

“ In addition to the cases examined in the body of this article, see Corfu Channel (Merits) (UK. v. Alb.), .
1949 1.C.J. 4, 35 (Apr. 9) (taking no position on the legality of anticipatory serf-defense or otherwise on the
resort to non-reactive force when threatened; rather, the Court ruled that a State may make preparations to
exercise force in self-defense when facing a threatening situation).

47 See Green, supra note 63, at 448 (noting that this omission is particularly conspicuous in the Nicaragua -
Case in which the Court evaluated self-defense issues exclusively under customary law, given the-
jurisdictional posture of the case). -4
**Garwood-Gowers, supra note 89, I
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connection with its varlous milltary and paramilitary activities directed against
Nicaragua, it explicitly declined to rule on whether a State may lawfully engage in
anticipatory self-defense. The Court majority noted that;
“In view of the circumstances in which the dispute has arisen, reliance is
placed by the Parties only on the right of self-defence in the case of an
armed attack which has already occurred, and the issue of the lawfulness
of a response to the imminent threat of an  armed attack has not been

raised. Accordingly, the Court expresses no view on this issue. »30

Quite incongruously, the Court then went on in the next paragraph to state: "In the case of
individual self-defence, the exercise of this right is subject to the State concerned having
been the victim of an armed attack."! In this author's judgment, that ine_:legapt
phraseology merely reiterated the established requirement that to trigger self-defensive
force,-there must be an "armed attack” at issue (however defined) directed at the

defending State.™

2.4.2, Nuclear Weapons Advisory Opinion (1996)

In this case the Court was asked for an advisory opinion as to whether there were any
circumstances under international law in which the threat or use of nuclear weapons
would be permitted.® The Court again took no position on the lawfulness of anticipatory
self-defense; it was simply unable to conclude definitively whether a State may legally

use nuclear weapons "in an extreme circumstance of self-defence, in which its very

“uAlthough directly concerned with the right of collective self-defence rather than with the right of
individual self-defence, much of the Court's conclusions apply to the latter as much as to the former."
JENNINGS & WATTS, supra note 16, at 420, )
**Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 L.C.J. 14, 103 (June
27). :

$1Ibid. (emphasis added).

52 Several commentators have pointed to (American) Judge Schwebel's dissent as indicating support for a
positive right to anticipatory self-defense. E.g., Van den Hole, supra note 69, at 94-95. This author would
caution against such an interpretation. Although Judge Schwebel acknowledged the Court's abstention on .
the gquestion of anticipatory self-defense, the clear thrust of his concern in the applicable portion of his
opinion was not on whether a State might be entitled to use force before an armed attack occurred but
rather whether a State could respond in self-defense to the unlawful use of force short of an "armed attack.”
Nicaragua, 1986 1.C.J. at 247-48 (dissenting opinion of Judge Schwebel} (the quoted Waldock text is
?articularly indicative). )

*Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. 226, 227 (July 8).
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survival would be at stake."* One could read this language as permitting States potential
leeway with regard to the non-reactive use of defensive force in the face of an objectively
existential threat.>® However, as the Court: (i) did not actually reach a clear determination
on the question posed, (ii) noted the caveat that it was relying only on those limited
"fact[s] at its dispdsal," and (iii) failed to elaborate on the meaning of self-preservation, it
would be prudent to adopt a neutral reading of this particular pronouncement with regard

to anticipatory self-defense.

24.3. Tokyo Tribunal

After World War II, the Tokyo Tribunal made regulation that the Netherlands'
announcement of use of force on Japan in December 1941 was a lawful use of force in
self-defense, in spite of the reality that Jaiaan had not however announced war on the
Netherlands or "attacked Dutch territories in the Far East. [t sufficed that Japan had made

0w .

its war aims, including seizure of those territories, known."*
2.5 CHARTER'’S LIMITATIONS ON PRE-EMPTIVE SELF-DEFENCE .

Post UN Charter international laws ban the use of force directed at the territorial integrity
or political independence of a state. The more widely held opinion is that these are
merely intensifiers, and that the article 2(4) constitutes a general prohibition, subject only
to the exceptions stated in the Charter (self-defence and Chapter VII action by the SC).
The latter interpretation is also supported by the historic context in which the Charter was
drafted, the preamble specifically states that "to save succeeding generations from the

scourge of war, which twice in our lifetime has brought untold sorrow to mankind’ is a

#1did

*See FRANCK, supra note 104, at 98 (per para. 105(2) (E) of the Opinion, "a majority of the [Court] could
not concede that the first use of nuclear weapons would necessarily be unlawful if the very existence of a
State were threatened."). Accord Ronzitti, supra note 116, at 356-57 (observing that this language "certainly
contributes to build [sic] a broad construction of the right of self-defence”).

(312.) Id. at 192 ("[e]ven taken cumulatively ... these incidents do not seem to the Court to constitute an
armed attack"). Instances of Iranian military actions included: "the mining of the United States-flagged
Bridgeton on 24 July 1987; the mining of the United States-owned Texaco Caribbean on 10 August 1987,
and the firing on United States Navy helicopters by Iranian gunboats, and from the Reshadat oil platform, _
on 8 October 1987." Id. at 191. ) '
peter Malanczuk, Akehurst’s Modern Introduction to International Law, 7th ed. 1997. P.314

*? Preamble of the United Nations Charter 1945 ’
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principal aim of the UN as such. This principlc" is now considered to be a part of
customary international law, and has the effecf of banning the use of armed force except
for two situations authorized by the UN Charter. Firstly, the SC, under powers granted in
articles 24 and 25, and Chapter VII of the Charter, may authorize collective action to
maintain or enforce international peace and security. Secondly, Article 51 also states that:
"Nothing in the "bresent Charter shall impair the inherent right to individual or collective
self-defence if an armed attack occurs against a state.” There are also more controversial
claims by some states of a right of humanitarian intervention, reprisals and the protection

of nationals abroad.

2.5.1, Limitations on Use of Foree

There is a limited right of pre-emptive self-defence under customary law. Its continuing
permissibility under the Charter hinges on the interpretation of article 51. If it permits
self-defence only when an armed attack has occurred, then there can be no riéht to pre-
emptive self defence. HoWever, few observers really think that a state must wait for an
armed attack to actually begin before taking action. A distinction can be drawn between
"preventive" self-defence, which takes place when an attack is merely possible or
foreseeable, and a permitted "interventionary" or "anticipatory” self-defence, which takes
place when an armed attack is immin_t_:nt and inevitable. The right to use interventionary,
pre-emptive armed force in the face o-f an imminent attack has not been ruled out by the
ICJ. But state practice and opiniojuris overwhelmingly suggests that there is no right of

preventive self-defence under international law.*®

The Six-Day War, which began when Israel launched a successful attack on Egypt on

5960

June 5, 1967, has been widely described as a preemptive war’ > and is, according to the

United States State Department, "perhaps the most cited example (of pfe-emption)."(’]

8 > Use of force by states; Wikipedia, the free encyclopedia

® Henry Shue, David Rodin; Preempnon military acnon and moral justification; The Six Day War is, "A
classic example of preemptive war."
http://en.wikipedia. org/kan/Controversm relating_to_the Six-Day_War
® Charles W. Kegley, Gregory A. Raymond; The Six Day War between Israel and alliance of Egypt, Syria,
Jordan and Iraq was an example of preemption.” And, “It exemplifies preemption.” The Global Future: A
Brief Introduction to World Politics
1 The United States has often walked a fine line between preemption and prevention. In fact there have *
only been a handful of clear-cut cases of military preemption by any states in the last 200 years. (Israeli &
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Others have alternatively referred to it as a preventive war, Some have referred to the war
as an act of “interceptive self-defense.” According to this view, though no single
Egyptian step may have qualified as an armed attack, Egypt’s collective actions made
clear that she was bent on armed attack against Israel. At least one source has suggested

that it does not meet the Caroline test.

It was only in the wake of the 2001 terrorist attack on the World Trade Center in New
York that the American Bush administration first claimed the right to declare a
preemptive war.”’ This American claim was soon followed up with the American
invasion of Iraq in the Iraq War for the purpose of preventing Iraq from developing

nuclear, chemical, and biological warfare technologies.“

2.6. ARTICLES 2 (4), 51 AND THE USE OF FORCE

One of the prime goals for the creation of the United Nations was to limit the use of force
by one nation against another nation was to ban the use of force and to save the cor;aing
generation from the destruction of war. However, the very first words of the UN
Preamble state: “We the peoples of the United Nations determined to save succeeding
generations from the J;(:ourgéi of war, which twice in our lifetime has brought untold
sorrow to mankind...” This was a direct result of experiencing the unbounded horrors of
World Wars I and II. Article I2 of the Charter states that “all members shall refrain in
their international relations L‘i‘om the threat or use of force against the territorial
integrity or political independlence of any state, or in any other manner inconsistent with
the Purposes of the United J\lfations. ” And again, Article 51 talks about the “inherent
right of individual or collective self-defense if an armed attack occurs...” It is clear here

that self-defense is to take place only in the event of an armed attack, and not otherwise.

One of the principal intentions of the constitution of UN Charter is the restraint of the

operation of aggression or the other violations of the international peace and security. The

preemption in the Six Day War of 1967 is perhaps the most cited example)” U.S. National Security
Strategy: a New Era U.S. Department of State (2002) )
“Distein, Yoram, War, aggression and self-defense, Cambridge University Press 2005; p. 192

®Kirgis, Frederic L. ;Pre-emptive Action to Forestall Terrorism". American Society of International Law.
2002. ' : 3
 The White House, Operation Iragi Freedom
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Articles land 2 of Chapter I bring about the key purposes of UN Charter. The essential
compulsion imposed by the Charter is the general prevention on the unilateral use of

force has been articulated in Article 2(4).

“All members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of
any state, or in any other manner inconsistent with the purpose of the

international relations.”

Article 2(4) obviously lays down entire stress on prohibition and standardized ban on the
independent and one sided use of force, and that a right of unilateral use of force goes on
only in the Charter explicitly on the one circumstances. In observation it means that one-
sided use of force may be employed just for self-defence under Article 51. However,
Article 2(4) emerges absolute and unconditional in its prohibition and prevention of the

exercise of military power.%

Art. 2(4) appears absolute in its prohibition of the use of force against the territorial
integrity or political independence of any state. Some scholars of international law are of
the view that Art. 2(4) does not prohibit the unilateral use of force in general. They argue
when the use of force against the territorial integrity of a state is not inconsistent with the
purposes of the United Nations charter then the unilateral use of force is permissible. This
rather elliptical phraseology has led to the argument that Art. 2(4) prohibits only that use
of force which is in fact directed against territorial integrity or pol—itical_ independence or

in fact contrary to the purposes of the United Nations.”’

According to the restrictive view of the use of force the effect of Art. 2(4) is to prohibit
totally a state’s right to use force, unless some specific exception is made the Charter
itself. Customary law rules in so far as they give a wider freedom of action are no longer

rélevant. In this sense the right of self-defence under Art. 51 and action against ex-enemy

* UN Charter 1945
% Martin Dixon, Textbook on International Law. Edition 6* 2007.P. 312
7 Martin Dixon, Textbook on International Law, 6* edition, Oxford University Press, 2007, p. 313,314
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states (Art. 107) are the only permissible exception involving unilateral use of force to
the general ban in Art. 2(4).%8

The UN Charter, represents the major conventional law on the use of force in self-

defense. Article 51of the Charter, describes self-defence as follows:®

Article 51 is remarkable for the reason that it surrounds the only orientation to self-
defense in the Charter, and recognizes argument for the legitimate exercise of force is
self-defense. Article 51 has its limits on self-defence: It does not clearly define the
original cause of the right and permissibility of self-defence. It was by no means
determined to wholly codified self-defense law; ™ and its provisions are not properly

identified the clear and precise meaning of self-defence.

Article 51clearly states that the final authority for going to war lies with ‘the Security
Council, on whether a member state should proceed with the use of force against another
state. If the Security Council votes against a particular nation going to war, it will become
illegal as per thé UN Charter and hence international law for that nation to proceed. The
UN Security Council voted against the United States invasion of Iraq in March
2003. Hence, as per international law, it was an illegal invasion. Article 51 indicates
clearly that the right of self-defence is born when an attack occurs. It says nothing about

the right of self-defence in the absence of any attack.

“Nothing in the present Charter shall impdi'r the inherent right of
individual or collective self-defenceif an armed attack occurs against a
Member of the United Nations, until the Security Council has taken

measures necessary to maintain international peace and security.

“Brownle, International Law and Use of Force by States, 1963

% UN Charter Article 51“Nothing in the present Charter shall impair the inherent fight of individual or »
collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security
Council has taken measures necessary to maintain international peace and security. Measures taken by
Members in the exercise of this right of self-defence shall be immediately reported to the Security Council
and shall not in any way affect the authority and responsibility of the Security Council under the present
Charter to take at any time such action as it deems necessary in order to maintain or restore international
peace and security.”

°T.D. Gill, The Temporal Dimension of Self-Defence: Anticipation, Preemption, Prevention and .
Immediacy, 11 J. Conflict Sec. L. (2006)p 361,363 cite d from A question of determinacy: the legal status ¥
of anticipatory self-defense. F 4
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Measures taken by Members in the exercise of this right of self-defence
shall be immediately reported to the Security Council and shall not in any
way affect the authority and responsibility of the Security Council under
the present Charter to take at any time such action as it deems necessary

in order to maintain or restore international peace and security.” .

In fact Art. 51 itself, in its own terms, does not say that an armed attack be made by
another state before the right to self-self can arise. It talks only to an armed attack against
a state. However it is clear that Art. 51 is generally narrower than the right that some

alleged to exist under customary law.

It is necessary to have thorough examination of the Article 51 to comprehend the possible
acceptability of anticipatory self-defence, which includes: "armed attack,” the "inherent
right" of self-defense, and the “designated role of the Security Council”.

2.6.1. Security Council the Final Authofity to Permit Use of Force

In Article 510f UN Charter one thing is clear that the final authority for going to war lies
with the Security Council. If the SC votes against a particular nation going to war, it
becomes illegal as per the UN Charter and international law. The UN Security Council
voted against the United States invasion of Iraq in March 2003. Hence, as per
iﬁtemational law, it was an illegal invasion. Art. 51 indicates clearly that the right of self-
defence is exercised when an actual attack occurs. So Art 51 says nothing about the right
of self-defence in the absence of any attack. Additionally if one state claims that another
state is a threat for peace and security then the UN SC has right to determine the
existence of any threat to the peace, breach of the peace or act of aggression and SC itself
shall make recommendations what measures shall be taken to maintain international
peace and security._ So, no one state has any authority to attack another state without the

prior authority of UN SC. : ¢

2.6.1.A. Occurrence of "Armed Attack"

The phrase "armed attack” used in Article 51 has not been fully identified in the text, or *

in another place by any U.N. organ. We on the other hand may assemble interpretive F
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direction from the ICJ's Nicaragua Case, which identifies that an "armed attack” can

7! “the provision of weapons or

encompass invasion by armed military or direct violence,
logistical or other support” only did not qualify to an "armed attack."™ In its place, the
Court concluded that a "sufficient gravity" is required. Under this judgment, aggressive
expression only, the simple “possession of weapons of mass destruction (WMD),” the
“breach of a disarmament agreement by itself,” or an “isolated and limited use of force”

would not comprise any "armed attack."”

Article 51 supplies no direction concerning when an "armed attack” initiate, nor does any
agreement be present on the accurate time.”* Most of the experts of international law hold
the view that it happens when on one occasion severe consequences, such as individuals
victims or defensive attack, have resulted. Some others legal scholar say that an armed
attack begins or the right of self-defense is started when military power has been
exercised against it, without considering the level of gravity of threat or potential

imminent danger.”®

2.6.1,.B. Self-Defence as an Inherent Right

*

General recognized view about the term “inherent right ” of self defence in Article 51 is
that it reveals the Charter’s objective to defend the customary international law at the
time when Charter was drafted, yet at least as it did not go beyond the limits put by the
rationale and text of the Charter.”® That perception was recognized by the ICJ in the

Nicaragua Decision. Substitute principles comprise accepting the term as a suggestion to

"'International Court of Justice, Reports of judgments, Advisory Opinion and Orders, Case Concerning
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) ,
Judgment of 27 June 1986. P 103, 104
%ttp J/fwww.icj-cij.org/docket/files/70/6503.pdf

ibid
"YoramDinstein, War, Aggression and Self —Defence (4th ed. 2005); p175-76 (cited from A question of ,
d‘etermmacy the legal status of anticipatory self-defense)

Ibid
Martin Dixon, Textbook on International Law; 6%edi. Oxford University Press; New York, 2007, P 312
8 Leo Van den Hole, Anticipatory Self-Defence under International Law, 19 AM. U. INTL L. REV.
(2003) p 69, 97 (cited from A question of determinacy: the legal status of anticipatory self-defense)
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self-defense's natural law beginning or as treating the right of self-defense as inherent in

State independence.”’

United Nations Security Council and the UN itself as having the most crucial and central
role in deciding where new interventions should take place; in giving them a clear
international legal base, and ensuring their legitimacy as something more than the
selfseeking adventures of some self-appointed ‘international policeman’. Equally
important, the UNSC has unique powers to try to avoid or limit open conflicts and to cut
off non-conflict developments that are particularly dangerous for peace, by positive steps
like mediation and peace talks or by the threat and imposition of various sanctions. This
range of options are still highly relevant for today’s conditions as seen by all the UN’s
recent activity on Iran, North Korea, Darfur and Kosovo among others. In the current
global institutional framework, the UN Security Council is well positioned to act
expeditiously and authoritatively to prevent prolifefation and advance disarmament.

The UN SC can play the vita] role in rectifying clash relating to armed force between
States. Article 51 describes that the Security Council allows use of force in self-defense if
the SC authorizes individually or collectively. States practice of self-defense, the Security
Council has recognized the right of self-defence but with its prior authorization.” As the
text clearly describes that, “Nothing in the present Charter shall impair the inherent right
of individual or collective self-defence if an armed attack occurs against a Member of the
United Nations, until the Security Council has taken measures necessary to maintain

international peace and security.”

The scholars of international law have interpreted the Article 51 in their own vision and
have been divided into two factions as restrictionists and counter-restrictionists. It is clear
that the selected phraseology in Article 51 does not give the impression as the drafters
could have used the terms. The restrictionists greatly depend on the textual wording of

Article 51. They mainly stress on the phrase "if an armed attack occurs,” which they

=
<

"'Eli E. Hertz; Article 51 - The Right to Self-Defence The International Court of Justice (IC) & thei
Goldstone Report [1]; the Myth and Facts
http://www.mythsandfacts.com/media‘user/documents/Article-51-document.pdf (Retrieved on 12-4-2010)
"Chrestine Gray, International Law and the Use of Fore; 2d ed. 2004) p..95 (cited from A question of 1
determinacy: the legal status of anticipatory self-defense). .
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argue is simple and should be examined based on its bare meaning: the text does not lead
tQ “anticipatory self-defense;” the language does not includes aggressive or possible
actions but Article 51 can be evaluated by four grounds; the text, purpose, object and the
intention of the drafter of the Article 51.”

According to restrictionists the foremost purpose of the UN Charter is to "save
succeeding generations from the scourge of war" by preventing to the unilateral use of
military power. That purpose would not be consistent with a liberal right to commence
action as anticipatory self defence. The Charter is prepared to restrict openly the exercise
of force unless clearly exception provided by the Security Council a collective security

measures and authorized by UN sc.®

The restrictionists are of the view that the phrase “ if an armed attack occurs” have need
of an actual “armed attack” to take action in self-defence. So Article 51 prevents the pre
existing traditional right of self defence and suggests that states must wait to launch

military action until they are hit first before they can act in response.

The counter-restrictionists allocate bulk of importance to the phrase "inherent right."
They generally claim that the word "inherent" indicates an intention on the part of the
drafters of the Charter not to restrict the existing right of “anticipatory self-
defense.”®' This argument is underlined to an amount by the ICJ reporting that customary
law governing self-defense has an existence free of Article 51,and that customary law
must be . harmonized to Article 51 as the Charter stipulation does not legalize all aspects
of self-defense law. Another argument in this case is that, Article 51 does not construct or
identify the right of self-defense, its exact purpose is Surely to provide as a "rule of

n82

construction and instruction"®? or it is barely a "savings clause"®® formulated to make

certain that not any else Charter proviso damage that inherent right. Notéworthy point

 Jan Brownlie, Principles of Public International Law (6th ed. 2003). P.7-8

¥ Thomas Remler,The Right of Anticipatory Self — Defense and the Use of Force in Public International
Law,University of Cape Town, p. 40

8 Hannes Herbert Hofineister, Neither the Caroline Formula' nor the '‘Bush Doctrine-An Alternative
Framework to Assess the Legality of Preemptive Strikes, 2 U. NEW ENG. L.J. 31, 40 (2005).
http://www.une.edu.auw/law/journal/pdfs/2005-2-hofmeister.pdf

®David B. Rivkin, Jr. et al., Preemption and Law in the Twenty-First Century, S CHL J. INT'L L. 467, 470
(2005). http://www.law.harvard.edu/students/orgs/jlpp/Vol29 Nol_Rivkin.pdf

$TarcisioGazzini, The Changing Rules on the Use of Force in international Law (2005). 146
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here is that if the drafters had the intention to single out "armed attack" as the merely
triggering incident for self-defense, then they should have utilized the additional accurate

phraseology, "if and only if" or its equal term.
2.7. THE SECURITY SYSTEM UNDER THE U.N. CHARTER

Asa consequence to the total and general restriction on the exercise of military power by

individual states, one sided or collection of states as preserved in Article 2(4). The -
Charter presents for a scheme of collective protection,* efficiently exercised through the
Security Council, under Art. 24(1) but bestowed with chief accountability for the
preservation of international peace and security.® The scheme of joint security is plainly
mentioned in the Preamble of the Charter, which says “armed forces shall not be used,
save in the common interest”, as well as in Art. 1(1), which describes as one of the
purposes of the UN. is “to take effective collective measures for the prevention and
removal of threats to the peace, and for the suppression of acts of aggression or other

breaches of the peace”.

However, there are two general exceptions to Art. 2(4) to use force individually. Under
Article 51 of the UN Charter, “a staté which is the victim of an armed attack,” might use
individual or collective self-defense in oppoéition to the assailant without preceding
pérmission by the Security Council..Adding up, the Security Council under Chapter VII,
can determine the use of military force “as ;nay be necessarj; to maintain or restore
international peace and security” Art. 42, in reaction to a danger to the peace, a breach _
of the peace or an act of aggression Art, 39.% Along with these exceptions given in
Charter, another exception can be traced in customary law, known as, thé anticipatory

right of self-defense against “imminent threats”.

Under Article 39 only UN Security Council has the power to determine the intensity and
imminence of the threat. This power has not been given to any other body,

“Randelzhofer, Article 2 (4), .
http://www.google.com.pk/search?q=Randelzhofer%2C+Article+2+%284%29%2C-+at+14&ie=utf-
8&oe=utf-8&aq=t&rls=org.mozilla:en-US:official &client=firefox-a

% Blokker, N and Schrijver, N (eds.) The Security Council and the Use of Force. Theory and Reality — a
Need for Change?Legal Aspects of International Organization (Volume 44)Leiden/Boston: MatinusNijhoff
2005 '

* Ibid
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“the Security Council shall determine the existence of any threat to the
peace, breach of the peace, or act of aggression and shall make
recommendations, or decide what measures shall be taken in accordance
with Articles 41 and 42, to maintain or restore international peace and

security.”

The UN Charter apparently disallows the exercise of force generally. On the other hand
there are exceptions to this principle, which get their way into the stipﬁlations of the
Charter. There are fundamentally three feasible exceptions in international law, that is to
say Security Council authorization underneath Chapter VII of the UN Charter, the
containment of individual or collective self-defence given in Article 51 of the UN Charter
and, additional challenged, the issue of humanitarian intervention, which has not been

obviously standardized in the Charter.?’

One more exception to the exclusion of the use of force is specified in Article S1of UN
Charter, which grants for the right of a state to use force individually or collectively in
self-defense. A state does not necessitate a Security Council resolution in order to protect
itself by using force in retaliation when the adverse State has launched the exercise of
force but the action of self-defence is committed only when the Security Council has
authorized with its prior permission to use force, this condition plainly has been described
Article 51 of the Charter.®®

Collective self-ci‘efense is authorized, along with individual self-defense, by Article 51 of
the United Nations Charter. Put simply, if a country in the international system has.
suffered an armed attack, then any other country has the right, but not the duty, to use
armed force against the aggressor in reliance upon the principle of collective self-

defense.”’

-3 =

% W Scholtz, The Changing Rules of Jus Ad Bellum: Conflicts in Kosovo, Iraq and Afghanistan, PER/PELJ .
2004(7)2

% Ibid :

¥Craig Martin,Collective self-defense and collective security: what the differences mean for Japan, :
Abduction Politics, North Korea, Japan and the Politics of Fear and Outrage, Thursday, Aug. 30, 2007
Available
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The only preconditions, in addition to the determination that an armed attack has
occurred or is irrevocably in motion, are that the use of force is deemed nécessary, that
the force is proportionate to that used in the attack or the threat posed, and that it is
immediate. What is crucial to recognize here, however, is that there is no requirement
that the U.N. Security Council make any prior determinations, much less authorize the

use of force.

In contrast, collective securlty involves the use of force to maintaln or restore
international peace and security, as authorized by the U.N. Security Council under
Chapter V11, and specifically Article 42, of the UN. Charter. There need be no “armed
attack” as a conditional precedent, but merely a determination by the Security Council
that there is a threat to the peace, a breach of the peace, or an act of aggression, such that
the use of force or other measures are required to maintain or restore international peace

and security.”®

So the scope of collective securlty operations Is much broader and the threshold for its
use much lower, than for collective self-defense; but states may not act unilaterally,
singly or together, under the guise of collective security. Authorization by the U.N.

Security Council is necessary.

2.8. PRE-EMPTIVE SELF-DEFENCE AND THE US INVASION ON IRAQ

The exercise of armed forces in national self-defence is a right which has been
recognized since long by the international community. The customary international law
permits nations to act in self-defense if it is deemed necessary to take such action, and the

level of the military reaction should not be inconsistent to the threat.
. 2

The US military intervention on Iraq launched in 2003, does not fulfill the criteria of the
doctrine of anticipatory self-defence under the modern international law. There is not any
imminent danger of attack from Iraq. Even Iraq has neither invaded US or one of its

allies, nor is ihereAany confirm evidence that an attack by Iraq is impending. Furthermore,

http://ishingen.wordpress.com/2007/08/30/collective-sel f-defence-vs-collective-security-and-what-it-
means-for-japan/
* Ibid
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there is no publicly revealed evidence that Iraq is providing weapons of mass destruction
(WMD) to the terrorists. So the circumstances never allow the urgency of military

intervention against Iraq.”’

The military intervention against an approaching attacker should be instantaneous there is
no scope of consideration and pondering over action but should be based on imminent
necessity of action rather than deliberation. But the United States' military intervention
against Iraq seems to be a well deliberated and pre planned invasion, which is absolutely
unlawful and illegal under international customary law. There was no preemptive threat
of attack by Saddam Hussein. In hindsight, the idea was preposterous. There were no
Weapons of Mass Destruction (WMD).” There was hardly any military arsenal to speak
of in Iraq after the 1990 Gulf War. Iraq. was one of the last countries in the world that
could have attacked the United States. But, Iraq had oil. Hence, once we understand by
studying the facts around the invasion that Iraq was not an eminent threat, we have to
move on, considering then what were the real intentions of US invasion of Iraq. The real
intention of all wars is that wars make a handful of rich men obscenely rich. Money alone
drives men to start wars.”

As Steven Barela® an eminent international law scholar says, preemptive use of force is
leéiﬁmate “as Ioﬁg as tremendous discretion accompanies preemptive action to ensure
that the threat is both certain and imminent.”®® Preventive war will not come in the same
category as preemptive, simply because the reasons are speculative rather than definitive.
Speculation is unverifiable and cannot be substantiated. Of course, in this author’s

opinion, the reasons given by Bush for preemptive war on Iraq were neither speculative

*'Wendy S. Davis, Providing a Framework to Understanding Why the US Invaded Iraq in 2003
http://scholar.lib.vt.edu/theses/available/etd-05032007-200028/unrestricted/ETD.pdf

%2 Steve Perry; The Bush administration's Top 40 Lies about war and terrorism;
http://holywar.org/txt/039.htm

$Garda Ghista;Pre-Emptive Invasion and International Law; Global Research, December 13, 2005
#Doctoral Assistant at University of Geneva; Studied Humanitarian and Human Rights Law at University L
of Geneva

%Garda Ghista; Pre-Emptive Invasion and International Law; Global Research, December 13, 2005
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nor definitive. They were lies. They were not even driven by fear. They were driven by

imperialist conquest of another nation’s oil wealth.*

The UN Charter stipulates that the use of force is almost entirely forbidden unless the
state intending to engage in use of force has the prior authorization of the Security
Council. Article 24 of the Charter states that the Security Council is to have “primary
responsibility for the maintenance of international peace and security,” and that
problems that arise are to be solved first and last by “negotiation, enquiry, mediation,
conciliation, arbitfation, judicial settlement, resort ot régional agencies or arrangements,
or other peaceful means of their own choice.” Article 33 states, if two nation states
cannot solve their disputes alone, they are required to take the dispute to the Security

1.7 Article 37, Only after all other strategies have been tried and have failed, is a

Counci
nation allowed the use of force, Article 42 but.then too, only with the authorization of the

Security Council.

UN Resolutions 678 and 687 never permitted the US to take military action, either alone
or in a so-called coalition of the willing. Resolution 578 authorized the unilateral use of
force but this authorization related only to the first Gulf War that took place in 1990. It
had no relevance to Bush’s illegal invasion of 2003. In 1990 thousands protested that &
even though Resolution 678 authorized capitulation of Iraq “by any means necessary,”
invasion was simply not necessary. It can also be said that the Resolution was invalid
because the UN had not exhausted all the above-mentioned peaceful means of
conciliation and capitulation. Furthermore, Resolution 678 and the eleven Resolutions
preceding it said not one word about weapons of mass destfuction, which again

demonstrates that it had no relevance to the illegal 2003 invasion.”®

On November 8, 2002, the Security Council passed Resolution 1441. This Resolution

made big and unreasonable demands on Iraq at the instigation of the US. But, this .
resolution also made no mention of authorizing any state(s) to attack Irazl if Iraq failed to

_ E§
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ibid B
" Michael Mandel; How America Gets Away with Murder: lllegal Wars, Collateral Damage and Crimes E
Against Humanity, London: Pluto Press, 2004, p. 12. )
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comply with these demands. It states simply that non-compliance by Iraq “will be
reported to the Council for assessment.” The Resolution also stated that Irag would “face
serious consequences as a result of its continued violations of its obligations.” Even here,
though, the Resolution did not state what those consequences were. And here is where
Bush and Company deliberately misled the American people by implying that he had the
God-given authority to decide what were those consequences. The clause “by any
necessary meaﬁs” was never even included in Resolution 1441 as it had been in
Resolution 678, although not lack of trying. The US included it in an earlier version, and
other Council members rejected the statement. Hence, to wage a war of aggression based
on a huge public distortion of Resolution 1441, was a crime beyond measure. This was
the greatest hoodwinking of the American people. In summary, neither Resolution 678,
687 or 1441 gave the US any authorization to go to war. The bottom line is that all
members of the Security Council knew exactly what Bush was trying to do. They knew
that Bush was going to attack Iraq regardless of whether he got their permission or not.
By ignoring their decision, their veto of his war of aggression and proceeding to commit
carnage and destruction on a helpless people, Bush rendered the United Nations an
impotent, obsolete body. Hence, it was not, as Perle claims, Saddam Hussein who
brought down the UN. It was George Bush, whose crimes against humanity make

Saddam’s crimes look like peanuts.

When Bush lost the Security Council vote, he tried 2 new strategy — the\“right of sel.f-
defense” in Article 51, which allows the use of force without Security Council approval,
however that use of force is to be only used in the event of an “armed attack.” There was
no armed attack. Hence, by twisting and manipulafing international law and particularly
the UN Charter, and now Article 51, Bush began his supreme international crirr;; with ;1
“shocl; and awe” vengeance, wifh a hell-bent lust to kill and wreak as much havoc and
suffering as he could. This is the real Mr. Bush, behind all the photo-ops. As Professor

Clinton Hewan says of the Bush regime, they are inhuman. It runs in their genes!
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2.9. CONCLUSION

Article 51 of the UN Charter confines the use of military force that the members of the
United Nations have the “ inherent right of individual or collective self-defence if an
armed attack occurs.” The necessity of acting in response to such attack permits a state to
secure its sovereignty all the way through the unilateral exercise of retaliatory force - but
only “ until the Security Council has taken measures necessary to maintain international

. 399
peace and security.”

Just as the Security Council properly establishes the existence of a danger to international
peace and security, individual states may no longer exercise the right of self-defence
V\}ithout the Security Council’s previous approval, as happened inn Gulf War. Article 51
applies only in the occurrence of an actual armed attack. As Iraq has not in reality
attacked the United States, and there is no believable authenticated confirmation linking -
ﬁeq 10 the Septeni{)er 11" attack.'® The US may not call upon self-defence under the UN
Charter to rationalize attacking Iraq. US relied on disputed doctrine of preemptive self-

defence,!”!

Even though the UN Charter does not present permissible authority to employ force
against a supposed and superficial danger of forthcoming attack, there does exist a
undecided and dubious customary international law right of preemptive self-defence. In
accordance with the famous formulation of former US Secretary of State Daniel Webster,
approved by the seminal Caroline case, the legitimate exercise of this right requires'® “a
necessity of self-defence, instant, overwhelming, leaving no choice of means and no

moment for deliberation.”

The accessible customary international law connecting to pre-emptive self-defense has no

scope for significantly intensifying the idea of self-defense, as advocated in the Bush

*® UN Charter Article 51

2 gieve Perry, The Bush administration's Top 40 Lies about war and terrorism
http://holywar.org/txt/039.htm

1% Jackson Nayamuya Maogoto; New Frontiers old Problems: the War on Terror and the Notion of
Anticipating the Enemy; NILR 2004

' International Law after Traq: An Ethnical or Historical Approach to Justification of Self- Defence

(2006) 13(3) Tilburg Foreign Law Review p. 228-256
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government September 2002 "National Security Strategy” to approve pre-emptive strikes
against States based on latent intimidation coming up from possession of WMD together
with chemical, biological, or nuclear weapons and relations to terrorism. Such an
development would weaken the current system of prohibition on exercise of military
force the same as given in the United Nations Charter. The Bush government dependence

"193 in Iraq as a foundation for use of force is :

on the requirement for "regime change
banned by Article 2(4) of the UN Charter, which prohibits "the threat or use of force

against the territorial integrity or political independence of any State".

Furthermore, the existing traditional international law relating to anticipatory self-defence
is too ill-defined, unclear and vague to afford any comprehensive regulation on the
legitimacy of the United States' armed operations against Iraq. The various doubts
highlighted by thJS suitable recommend there is a real need for the International Law
Commission to codify what exactly are the philosophy that is appropriate to the doéétrit;:e

of pre-emptive self-defense.

a m8

'@ Kenneth Katzman, Iraq: U.S. Regime Change Efforts and Post-Saddam Governance Updated January 7,
2004 Received through the CRS Web
http://www.fas.org/man/crs/RL31339.pdf
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CHAPTER I

INTERNATIONAL LAW DEALING WITH WEAPONS OF MASS
DESTRUCTION, NUCLEAR PROLIFERATION AND TERRORISM -
IN IRAQ PERSPECTIVE

3. INTRODUCTION

Considerably the threats and challenges and global security have changed in the running
century but the provisions relevant to the security are unaltered. This Chapter presents an
o;verview of collective security system under Article 39, 2(4), and 51 of the right of self-
defence under the Terrorism and WMD mechanism and perspective. The adequacy of
preemptive strike will be characterized with the different mechanical assessment of

international law.

1t is alleged that the security system is under threat due to the prollferation of weapons of
mass destruction (WMD). The weaker states are considering themselves insecure due to
the possession of WMD only in the hands of bigger powers.' But now the possession of
WMD cannot be limited to the declared nuclear powers, which traditionally are
possessing nuclear powers, known as members of Nuclear Club, like France, China,
USA, UK and Russia or the non declared nuclear poWers like India, Pakistan, Israel and
North Korea. The modern issues and the security challenges of 21% ce;iury and ‘the
traditional collective security sysfem erivisaged by the UN Cha&er has been severely
dgnoimced by not only US but also by its allies, especially in the wa'ic:e of incident§
linkng to “Operation Iraqi Freedom” in 2003.2 The issue of legality or illegality to use

' Thanos P, Dokes, Countering the Proliferation of Waapons of Mass Destruction, NATO and EU Options
in the Mediterranean and the Middle East, Contemporary Studies. P, 66

* A Paulus, The War Against Irag and the Future of International Law: Hegemony or Pluralism?, 25 .
Michigan Journal of International Law 691 (2003-2004), at 691.( Cited from The “Bush Doctrine” and
preemptive strike — a new approach in the right of self-defense?)
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foree in traditional securlty system and given by UN Charter {n the light of modern {ssues
like terrorism and WMD the Charter law is still applicable. ‘

The major threat that states facing nowadays genuinely, is the relentless threat which is
not only alarming for the states individual interests, but rather frightening to international
peace and security. This inexorable threat has been posed by the WMD in the hands of
rogue and weak states and the attacks of terrorists, as stated by George W. Bush,
“America is now threatened less by conquering states than we are by failing ones. We
are menaced less by fleets and armies than by catastrophic technologies in the hands of

the embittered few.””

Although the threats and issues are newer in nature, in modern era, rather than Cold War
era, so to cope with such threats as US and UK faced on the day of September 11, 2001
and potential threat of WMD, the adoption of pre-emptive measures is not only a heinous
step of US, but the integrity, permanence and durability of weaker states is rather
signiﬂcantly in danger. The steps taken by the US, UK and its allies to combat terrorism,
to liberate Iraqi people, and to exploré WMD in Iraq without the prior permission of UN
SC raises apparéntly a question of International law and its violation by the superpower
and its allies in general, who claim to be the champion of the enforcement of international

law and aspirations of human dignity.*

-~

3.1. _WHAT ARE WEAPONS OF MASS DESTRUCTION (WMD)?

The Iraq Survey Group, an international weapons inspection team, defined WMD" as "Weapons
that are capable of a high order of destruction and/or being used in such a manner as to kill
large numbers of people. Can be nuclear, chemical, biological, or radiological weapons but
excludes the means of transporting or propelling the weapons where such means are a
separable and divisible part of the weapon. Chemical Weapons and Biological Weapons need to

: US NSS, 2002, Géorge W. Bush, Overview of Amerlca's Iiitemntional Strnteéy.

Ibid . )
5 Comprehensive Report of the Special Advisor to the DCI [Director of Central Intelligence] on
iraq's WMD," also known as the "Duelfer Report":"Volume 3" (69.8 MB) Sep. 30, 2004
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be of a certain size to count as WMD - single chemical or biological artillery rounds would not be
considered to be WMD, due to the limited damage they could produce.”

The phrase WMD is widely used as that of nuclear, biological and chemical weapons
(NBC) but there is no any treaty or international law that must have referred any
authoritative definition of it. This expression NBC and the definition of WMD has been
stated US official documents, thus Central Intelligence Agency,® The US Department of
Defence,” The US Government Intelligence Office and by the US Presidents George W.
Bush in his National Security Strategy, 2002.%

3.2, DISARMAMENT MEASURES

Nuclear proliferation has been opposed by many nations with and without nuclear
weapons, the governments of which fear that as more countries with nuclear weapons
may enlarge the possibility of nuclear warfare. The proliferation of weapons may
destablhze international or regional relations, or it may cause mfrmge upon the national

sovereignty of states.”

A

a

Early efforts ta stop nuclear proliferation involved intense government secrecy, the
wartime acquisition of known uranium stores (the Combined Development Trust), and at
times even complete damage—such as the bombing of a heavy water facility thought to
be used for a German nuclear programme. None of these efforts were clearly public,
owing to the fact that the weapon developments themselves wére kept secret until the
bombing of Hiroshima. The devastation by of Nuclear Weapons inclined US and other
big powers to limit the construction of WMD worldwide.

3.2.1.  Baruch Plan of 1946, Under UN Atomic Energy Commission

Serious international efforts to promote nuclear non-proliferation began soon after World

War II, when the Former US President Truman Administration proposed the Baruch

S.bin/getdoc.cgi?dbname=2001_presidential_documents&docid=pd14my01_txt-9.
http //frwebgate.access.gpo.gov/cgi
7 CIA Site Redirect — Central Intelligence Agency
® American Dialect Society". Americandialect.org. 2003-01-13. Retrieved 2010-08- 05
The Development and Proliferation of Nuclear Weapons, -
http://www.nobelprize.org/educational/peace/nuclear_weapons/readmore.html. Retrieved on 12-7-2011
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Plan'® of 1946, named after Bernard Baruch, America's first representative to the United
Nations (UN) Atomic Energy Commission (AEC). The Baruch Plan, which drew heavily
from the Acheson Lilienthal Report of 1946. It proposed the verifiable dismantlement
and destruction of the U.S. nuclear arsenal (which, at that time, was the only nuclear
arsenal in the world) after all governments had cooperated successfully to accomplish
two things: (1) the establishment of an "International Atomic Development Authority,"
which would actually own and control all military-applicable nuclear materials and
activities, and (2) the creation of a system of automatic sanctions, which not even the UN
Security Council could veto, and which would proportionately punish states attempting to

acquire the capability to make nuclear weapons or fissile material,'’

Although the Baruch Plan was internationally supported by many countries, yet it failed
to emerge from the UN Atomic Energy Commission because the Soviet Union planned to
veto it in the Security Council. Still, it remained official American strategy until 1953,
whéh US President Eisenhower made his "Atom for Peace" proposal before the United
Nations General Assembly. Eisenhower's proposal led eventually to the creation of the
International Atomic Energy Agency (IAEA) in 1957. Under the "Atom for Peace"
programme thousands of scientists from around the globe were educated in nuclear
science and then dispatched home, where many later pursued for secret weapons

programmes in their home country.'

Efforts to conclude an international agreement to stop the spread of nuclear weapons
began after 1960s when four nations (the United States, the Soviet Union, Britain and
France) had acquired nuclear weapons. Although these efforts slowed down in the early
1960s, they renewed once again in 1964, after China detonated a puc_lear weapon. In
1968, eighteen governments known as Eighteen Nations Disarmament Committee
(ENDC) gathered to limit nuclear weapons, and collectively (ENDC) finished
negotiations on the text of the Nuclear Non-Proliferation Tréatyr(NP:I‘). In June 1968, the

'° The Baruch Plan | Arms Control, Deterrence and Nuclear Proliferation | Historical Documents |
atomicarchive.com ’

" Nuclear proliferation

http://en.wikipedia.org/wiki/Nuclear_proliferation

12 Catherine Collins and Douglas Frantz (2007). "How you helped build Pakistan's bomb". Asia Times
Online. Retrieved 2011-11-30.
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UN General Assembly approved the NPT with General Assembly Resolution 2373
(XXII). In July 1968, the NPT was opened for signature in Washington, DC, London and
Moscow. The NPT entered into force in March 1970.

3.2.2. International Collaboration to Arm Control --- Nuclear
Non-Proliferation Treaty (NPT or NNPT)

At present, 189 states parties to the Treaty on the ‘“Nonproliferation of Nuclear
Weapons”, more commonly known as the Nuclear Proliferation Treaty (NPT ) or NNPT.
These include Five veto powers as Nuclear Weapons States (NWS) and have been
recognized by the NPT.

Besides the five recognized Nuclear Weapons States, four nations, none of which is
signatory or ratified the NPT, have acquired nuclear weapons: India, Pakistan, North
Korea and Israel. One analyst of the NPT criticizes that it is discriminatory in recognizing
as nuclear weapon states, only those countries that tested nuclear weapons before 1968

and demanding all other states joining the treaty to forswear nuclear weapons."?
The NPT is frequently seen to be based on an essential bargain:

“the NPT non-nuclear-weapon states agree never to acquire nuclear
weapons and the NPT nuclear-weapon states in exchange agree to share
the benefits of peaceful nuclear technology and to pursue nuclear
disarmament aimed at the ultimate elimination of their nuclear

arsenals”. '

Five states have been recognized by the Non-Proliferation Treaty as NWS:. These five
nations are also the five permanent members of the UN SC. These five NWS agree not to
transport "nuclear weapons or other nuclear explosive devices " and "not in any way to
assist, encourage; or induce" a non-nuclear weapon state (NNWS) to obtain nuclear

weapons (Article I). NNWS parties to the NPT agree not to "receive,” "manufacture” or

13 1
Ibid ..
' Graham, Jr., Thomas (November 2004). “Avoiding the Tipping Point". Arms Control Association,
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"acquire" nuclear weapons or to "seek or receive any assistance in the manufacture of
nuclear weapons" (Article II). NNWS parties also agree to acknowledge safeguards by
the IAEA to confirm that they are not distracting nuclear energy from peaceful purposes

to nuclear weapons or other nuclear devices (Article III Clause 2).’5

“Each State Party to the Treaty undertakes not to provide: (a) source or
special fissionable material, or (b) equipment or material especially
designed or prepared for the processing, use or production of special
fissionable material, to any non-nuclear-weapon State for peaceful
purposes, unless the source or special fissionable material shall be subject

10 the safeguards required by this Article.”

3.2.3. Pre-Cold War Weapons Banning System

In the period prior to World War II, all three WMD risk factors were significantly high,
which helps explaiﬁ why states began to use arms control agreements to address the
threat posed by chemical and biological weapons. The analytical framework also helps us
understand the substantive nature of the international legal rules developed on chemical
and biological weépons. The prohibitions on use were limited to the first-use of chemical
and biological weapons—and the agreements did not address development, possession,
stockpiling, transfer, and deployment of such weapons. States could, thus, legally
develop, possess, stockpile, transfer, and deploy chemical and biological weapons
because the arms control agreements did not limit their rights in those contexts. Such
stockpiles of chemical and biological weapons served as a deterrent against any state’s
desire to use chemical and biological weapons first in armed conflict. Under these rules,
an illegal first-use of chemical or biological weapons could be met legally with response
in kind.

‘The arms control approach in this period contalned a hierarchy in which states viewed
chemical weapons-as a greater threat than biclogical weapons, largely because of the
more advanced state of chemical weapons technologies. As noted above, the

development and use of chemical weapons were more advanced than biological weapons

' Nuclear Non-proliferation Treaty Articles I, II, III
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during this period, lllustrated by the Hague Declaration’s prohibition of asphyxiating
gases in 1899 and the horrors of chemical warfare during World War L.

3.2.4. Cold War Arms Control Strategy

T'he arms control approach developed in the pre-Cold War period represents the first,
rather limited, attefnpt to regulate WMD through international law in the context of the
anarchical politics of the international system. Although the subject of international legal
control, the development and use of chemical and biological weapons during this period
were not central to the dynamics of international politics. During the Cold War period,
the arms control approach to WMD expanded significantly and became an integral
feature of the structure and dynamics of international relations. Key to the growth in the
importance of WMD arms control was the development of nuclear weapons, a new

technology with far more destructive power than either chemical or biological weapons.

Generally speaking, arms control relating to nuclear weapons during the Cold War had
two basic objectives: (1) stabilizing nuclear deterrence between the United States and the
USSR and (2) limiting the proliferation of nuclear weapons in the international system to
prevent such proliferation from causing instability and conflict among states. Many
treaties designed to advance these two objectives appeared during the Cold War, vastly
increasing the body of international law directly on WMD. ‘

Nuclear deterrence became a central feature of international relations in the Cold War
period.'® The bipolar international system, dominated by two ideologically opposed
superpowers, created significant political/military motivations for the United States and
the Soviet Union to develop, stockpile, and threaten to .use nuclear weapons.
Technological developments on nuclear weapons (e.g., multiple independently targeted
re-entry vehicles (MIRVé) reinforced these motivations but also provided incentives for
the two countries to try, through arms control treaties, to stabilize the effect of offensive

and defensive technological advancements on nuclear deterrence.'” One such stabilization

effort—the Treaty on the Limitation of Anti- Ballistic Missile Systems of 1972 (ABM =

::. David L. Bendir, Nuclear Proliferation Opposing Viewpoints, Greenhaven Press, 1992,p, 152
Tbid
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Treaty)—restricted the development of anti-ballistic missile defenses in order to
strengthen nuclear deterrence by increasing each superpower’s vulnerability to nuclear

attack.

Substantively, the arms control approach in both pre-cold war and post-cold war periods
relied on deterrence to prevent the use of WMD. In essence, deterrence is a self-help
strategy that depends on the credibility of the threat to use WMD), which itself requires
WMD capabilities and stockpiles. In the nuclear weapons context, deterrence was a more
complicated strategy, as illustrated by the unique challenges posed to the United States
and the Soviet Union from advancing technological capabilities in both defensive and
offensive weapons systems. To be effective, deterrence stability ironically required
increasing social Vulnerability in the face of the developing nuclear threat, as seen in the
ABM Treaty.'? '
.k

) 342':.A Biological Weapons Convention 1972

The Cold War period also witnessed a major development in arms control in connection
with biological weapons. The Convention on the Prohibition of the Development,
Production and Stockpiling of Bacterlologlcal (Biological) and Toxin Weapons and on
Their Destructlon of 1972 (BWC) supplemented the use prohibition in the Geneva
Protocol by banmng the development, productlon, and stockpllmg, acquisition, or
retention of biological weaponsy.19 In short, states joining the i3WC agreédh to disarm
themselves, at least in the context of biological weapons. The BWC represented a
dramatic break with the arms control approach for biological weapons that had existe&
from the adoption of the Geneva Protocol. In the BWC, disarmament replaced a first-use
prohibition backéd by deterrence. BWC States Parties did not reserve the right to
develop, produce, stockpile, or use biological weapons in any circumstances, effectively

eliminating deterrence as a strategy for biological weapons arms control.

18 Discussing Development of U.S. and Soviet positions on restricting anti-ballistic missile defenses, which
included the argument that “defensive deptoyments were bound to stimulate ever larger and more
sophisticated offensive systems on both sides”.

' Convention on the Prohibition of the Development, Productioni and Stockpiling of Bacteriological
(Biological) and Toxin Weapons and on Their Destruction, Apr. 10, 1972, art.1, 26 U.S.T. 583, 587, 1015
U.N.T.S. 163, 166.
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The breakthrough was substantive in moving the arms control strategy on biological -
weapons from deterrence to disarmament. Structurally, however, the focus remained

state-centric because the BWC was limited state biological weapons programs.
3.24.B. Chemical Weapons Convention 1980

The objective of chemical weapons disarmament also arose during the Cold War. The
Preamble to the BWC stated, for example, that the BWC States Parties were “convinced
of the importance and urgency of eliminating from the arsenals of States, through
effective measures, such dangerous weapons of mass destruction as those using chemical
or bacteriological (biological) agents.”?’ Despite the hope in disarmament quarters that
the development and possession of chemical weapons would be banned in the same way
as biological weapons, this arms control breakthrough did not occur until after the end of
the Cold War in the form of the Convention on the Prohibition of the Development,
Production, Stockpiling, and Use of Chemical Weapons and on Their Destruction of 1993
(CWC).*

3.3. POST—-COLD WAR CHALLENGES TO THE ARMS
CONTROL

The trajectory of the arms control approach on WMD in the early years of the post—Cold
War peﬁod seemed promising. Biological weapons were already outlawed by the BWC.
The CWC had been concluded successfully in 1993. The political and military strain of
nuclear deterrence eased substantially with the end of superpower hostilities, as
evidenced by the conclusion of the Straiegic Arms Reduction Treaty of 1991 (START
1)*2 and the Strategic Arms Reduction Treaty of 1993 (START II) between America and

Russian Federation.®

% Convention on the Prohibition of the Development, Production, Stockpiling, and Use of Chemical
Weapons and on Their Destruction, Jan. 13, 1993

2! 1bid

2 Treaty on the Reduction and Limitation of Strategic Offensive Arms (START I), July 31, 1991, U.S.-
U.S.S.R., S. TREATY DOC. NO. 102-20 (1991), reprinted in [1991] 16 UN. DISARMAMENT Y.B. app.
I

 Treaty on Further Reduction and Limitation of Strategic Offensive Arms (START II), Jan. 3, 1993, U.S.-
U.S.S.R,, S. TREATY DOC. NO. 103-1 (1993),
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Proliferation fears overshadowed the revolution in nuclear strategy completed by the
United States’ withdrawal from the Anti Ballistic Missile (ABM) Treaty** and the signing
of the Strategic Offensive Reductions Treaty (Moscow Treaty) between the United States
and the Russian Federation.”* While the old bipolar order was characterized by structural
and political constraints impbsed by the superpowers on other states interested in
developing nuclear weapons, the post-Cold War period has seen these constraints
disappear, with at least three countries— India, Pakistan,2® and North Korea—openly

demonstrating and/or declaring their nuclear capabilities.

The proliferation of nuclear weapons to these states focused attention on the weaknesses
of the Nuclear Non-Proliferation Treaty (NPT).? Neither India nor Pakistan ever signed
this agreement, and, although North Korea is a NPT state party, it violated the rules
stipu]atéd therein before announcing its formal decision to renounce the treaty.?® The

proliferation nightmare continued as experts believed that other countries, including

@ e UES
L I

Iran,? Iraq,”® and Libya, were actively seeking to join the nuclear club. The rejection by
the United States of the Comprehensive Nuclear Test-Ban Treaty (CTBT)*' only added to

concerns that state proliferation of nuclear weapons would continue.*?

As a result, the dominant structure of the arms control approach in the pre—Cold War and
Cold War periods—agreements among the great powers backed by a strategy of

2 White House, ABM Treaty Fact Sheet (Dec. 13, 2001), at http://www.whitehouse.gov/
news/releases/2001/12/20011213-2.html (Jast visited Oct. 4, 2003) (“Given the emergence of . .new threats
to our national security and the imperative of defending against them, the United States is today providing
formal notification of its withdrawal from the ABM treaty.”).

% Treaty on Strategic Offensive Reductions, May 24, 2002, U.S.-Russ., S. TREATY DOC. NO. 107-8
(2002).

% Nuclear Threat Initiative, Pakistan Overview, at http://www.nti.org/e_research/el _ pakistan_1.html (last
visited Oct. 4, 2003) (“In 1998, Pakistan commissioned the Khushab research reactor, which is capable of
yielding 1015 kg of weapons-grade plutonium annually.”).

“’ Treaty on the Non-proliferation of Nuclear Weapons, July 1, 1968, 21 U.S.T. 483, 729 U.N.T.S. 161
(entered into force Mar. 5, 1970) [hereinafter NPT).

“_ Nuclear Threat Initiative, North Korean Nuclear Program Overview: History and Status

¥ Nuclear Threat Initiative, fran Profile, at http://www.nti.org/e_research/profiles/Iran/ index.htrl (last
visited Oct. 4, 2011).

*® Nuclear Threat Initiative, Iran Profile, at http://www.nti.org/e_research/profiles/Iran/ index.html (last
visited Oct. 4, 2011)..

3 Nuclear Threat Initiative, Irag Profile, at http://www.nti.org/e_research/profiles/ irag/index.html (last
visited Oct. 4, 2011)..

 Daryl Kimball, What Went Wrong; Repairing the Damage to the CTBT, ARMS CONTROL TODAY, ¥
Dec. 1999, at 3, available at www.armscontrol.org/act/1999 12/dkde99.asp

(last visited Dec. 1, 2011)
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deterrence—no longer seemed as relevant. The repressive regimes targeted by the Bush
Doctrine (e.g., fraq, Iran, and North Korea) are not great powers in the classical sense,
and many of them either had not signed the relevant arms control treaties or had violated
them. At the same time, the threat of WMD terrorism also served to dilute the
significance of arms control treaties because such treaties address state rather than non-
state behavior. U.S. political, economic, and military supremacy in the international
system does not appear to have had sufficient deterrent effect on either state or terrorist

proliferation in WMD.

3.4. MAJOR INTERNATIONAL ARMS CONTROL INSTRUMENTS

There are a number of arms control agreements restricting the deployment and use of
nuclear weapons, but no conventional or customary international law prohibits nations
from employing nuclear weapons in armed conflict. Nuclear Weapon-Free Zones prohibit
the statiuoning, testing, use, and development of nuclear weapons inside a particular
geographical reéion. This is true whether the area is a single state, a region, or land
governed solely by international agreements. There are several regional agreements to
exclude or preclude the development and ownership of nuclear weapons. These
agreements were signed under the assumption that it is easier to exclude/preclude

weapons than to eliminate or control them once they have been introduced.

The dimension and composition of the nuclear weapons stockpile ha$ been influenced by
several arms control proposal and international treaties. For example, the 1987
Intermediate-Range Nuclear Forces (INF) Treaty eliminated an entire class of weapons;
in conformity with the INF Treaty, the United States retired all Pershing II missile's; and
all US. ground-launched cruise missiles (GLCMs). In 1991, the United States
unilaterally eliminated all Army tactical nuclear weapons and most Nzivy non-strategic

nuclear systems.
3.4.1.  Antl-Ballistic Missile Troaty

The Anti-Ballistic Missile Treaty (ABM Treaty or ABMT) was a treaty between the ¥
Soviet Union and the United State on the limitation of the Anti-ballistic Missile (ABM)

]
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systems used in defencive purposes against missile-delivered nuclear weapons. Signed in
1972, it was in force for the next 30 years until the US unilaterally withdrew from it in

June 2002.33

The ABM Treaty forbids the deployment of anti-ballistic missile systems for the defence
of the national ferritory, limiting the deployment of such systems to a single site for the
United States and the USSR, with no more than 100 interceptor launcher and missiles.
Although the initial treaty text permitted each country two ABM deployment sites located
no closer than 1,300km of each other and protecting the capital city and an ICBM launch
area, these provisions were modified by the ABM Treaty Protocol. The treaty also places
considerable restrictions on the deployment of ABM system large phased-array radars
(restricting their location to the periphery of the country and facing outward) and
prohibits giving ABM capabilities to other weapon systems, such as air defense weapons,
and bans testing such weapons in ABM role. The ABM Treaty also prohib{fs the
development of rapid reload or multiple-lauhch capability for ABM launchers, and of
multiple independently-gunided ABM missile warheads, Development, testing,- and
deployment of mobile, air-, space-, and sea-based ABM systems are banned as well.
Additionally, the treaty permits the United States and the Soviet Union to maintain a
limited number of ABM systems and associated components on designated ABM test

sites. .

There are- many other treaties to control nuclear and WMD Nuclear Nonproliferation.
these treaties are Strategic Arms Limitation Talks (SALT) 1972, Anti-Ballistic Missile
Treaty 1972, Threshold Test Ban Treaty (TTBT) 1990, Peaceful Nuclear Explosions
Treaty, bompfehemive Nuclear-Test-Ban Treaty, Strategic Offensive Reductions Treaty,
Nuclear Treaty Monitoriné and Verification Technologies, Counter-proliferation

Verification Technologies, Stockpile Monitoring Activities.

¥ Ant| Ballistic Missile Treaty, 1972,
* ABM Treaty Overview, TEN Years of NTI Bullding a Safer World
http://www.nti.org/db/nisprofs/russia/treaties/abmdescr.htm
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34.2. International Atomic Energy Agency (IAEA)-— Safeguards to

Nuclear Weapons Programmes

The International Atomic Energy Agency (IAEA) is an international organization that
searches to promote the peaceful use of nuclear energy, and to restrain its use for any
military function, including' nuclear weapons. The IAEA was established as an
independent organization on 29 July 1957. Though established independently of the
United Nations through its own international treaty, the IAEA Statute,35 [AEA reports to
both the UN General Assembly and Security Council.

'fhe IAEA serves as an intergovernmental level for scientific and technical cooperation in
the peaceful use of nuclear technology and nuclear power worldwide. The programmess
of the IAEA promote the development of the peaceful purposes of nuclear technology,
providfuintematio'nal safeguards aga{nst wrongly use of nuclear technology and nuclear

materials, and promote extend nuclear safety (including the radiation protection) and

nuclear security standards and their implementation.

The TAEA's mission is directed by the interests and needs of Member States, sﬁateéic
plans and the vision embodied in the IAEA Statute. Three main pillars or areas of work
strengthen the IAEA's task: Safety and Security; Science and Technology; and
Safeguards and Verification

The IAEA as a self-directed organization is not under direct control of the UN, but the
IAEA does report to both the UN General Assembly and Security Council. The IAEA has
e,stablished programmes to help developing countries in arrangementd to make
systematically the ability to manage a nuclear power programme, including the Integrated
Nuclear Infrastructure Group,*® which has carried out Integrated Nuclear Infrastructure
Review missions in Indonesia, Jordan, Thailand and Vietnam.>” The IAEA reports that

33 Statute of International Atomic Energy Agency (IAEA)
http://fwww.google.com. pk/search”q—-Statute%200f%201ntemat1onal%20Atom1c%ZOEnergy%ZOAgency%
20%28IAEA%29&ie=utf-8& oe=utf-8 &aq=t&rls=org.mozilla:en-US:official & client=firefox-
a&sourcc—hp&channel—np

® Nuclear Power Infrastructure, the Integrated Nuclear Infrastructure Group (INIG), International Atomic »
Energy Agency.
*7 http://www.trendingtech.info/technology/iaea-ready-to-help-build-nuclear-power-plant-indonesia/
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roughly 60 countries are considering how to contain nuclear power in their energy

plans.’®

The International Atomic Energy Agency (IAEA) is a central component of the world’s
commitment to control the spread of nuclear weapons. The IAEA monitors civilian
nuclear energy programmes of many nations to ensure that such programmes are not used

to develop weapons.

The JAEA regularly scrutinizes civil nuclear facilities to confirm the accuracy of
documentation supplied to it. The agency verifies inventories, and models and analyzes
materials. Safeguards are designed to prevent diversion of nuclear material by increasing
the danger of early detection. They are complemented by controls on the export of
sensitive technoiogy from countries such as UK and USA through voluntary bodies such
as the Nuclear Suppliers Group. The most important concern of the IAEA is that uranium
n(;ftl)'éPé};riched beyond what is necessary for commercial civil plants, and that plutonium
which is produced by nuclear reactor not be refined into a form that would be suitable for

bomb constructign.
3.5. IRAQ’S NUCLEAR WEAPONS PROGRAMME

Iraq ratified the Non-Proliferation Treaty on October 29, 1969, pledging not to
manufacture nuclear weapons and agreeing to place all its nuclear materials and facilities
under International Atomic Energy Agency (IAEA) safeguards. Iraq violated its Nuclear
Non-Proliferation Treaty obligatiofls, however, secretly pursuing a multi-billion-dollar
nuclear weapon programme.” Iraq's near-term potential to develop nuclear weapons has
been curtailed by the implementation of U.N. Security Council Resolution 687, adopted
in April 1991, f‘dllowing Irag's defeat in the 1991 Persian Gulf War. Operation Desert
Storm and the inspection and dismantling efforts of the IAEA, assisted by the U.N.
Special Commission (UNSCOM) on Iraq, are believed to have left no weapons-capable

fissile materials and no nuclear-weapons-related production facilities in Iraq.

%% IAEA Highlights in 2010, A Retrospective View of Year's Major Events.

**Iraq’s Nuclear Weapons Programme, Iraq Watch, WMD Profiles 2006
http://www.iraqwatch,org/profiles/nuclear.htm] (Retrieved on 12-12-2010)
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Iraq's plans to manufacture weapons-grade uranium used virtually every feasible
uranjium-enrichment process, including electromagnetic isotope (EMI) separation, the use
of gas centrifuges, chemical enrichment, gaseous diffusion, and laser isotope separation.
The program was initiated in 1982, when the Iraqi authorities decided to abandon Iraq's
nuclear reactor program after Israel's June 7, 1981, bombing of the Osirak research
reactor. Until the Israeli attack, Iraq had chosen plutonium over highly enriched uranium
as the preferred fissile material for its nuclear weapons program. The Osirak research
reactor, purchased from France iﬁ 1976, was unusually large and was therefore capable of
irradiating uranium specimens to produce significant quantities of plutonium.*’ In spite of
making progress in the high-explosive testing programme, Iraqi scientists were still
struggling to master the high-explosive charges that must be precisely fabricated in order
to produce homogeneous shock waves against the core after ignition.*!

The IAEA concluded that the original plan of the Iraqi nuclear weapon program, as set

Sad T S

c;-ut in 1988, was to produce a small arsenal of weapons, with the first one to be ready in
1991. While the weaponization team made significant progress in designing a workable
device, the original deadline could not have been met because progress in the production
of HEU--using the EMIS and gas-centrifuge processes--had lagged far behind. The fact
that domestically produced HEU would not have been available for some time led Iraq to
modify the objective of the original plan and to undertake the accelerated prograrr‘l.‘42

U.N. Resolution 1284, adopted in December 1999, calls for the sfreamlining of economic
sanctions and for their eventual suspension once United Nations Monitoring, Verification
and Inspection Commission (UNMOVIC) has reported that Iraq is cooperating with U.N,
resolutions on dismantling its WMD. This resolution remains the legal basis for
continuing to control Iraq's assets, but Iraq has refused to allow UNMOVIC on the

ground, insisting that the sanctions should be lifted since it has disarmed to the extent

® ibid

*! Thanos P.Dokos, Countering the Proliferation of Weapons of Mass Destruction, NATQ and EU Options
in the Mediterranean and the middle East, Contemporary Security Studies, Routlege US, 2008,p. 90

* Graham S.Pearson, The Search for Irag’s Weapons of Mass Destruction, inspection, Verification and
Non-Proliferation, Global Issues, 2006, p. 108
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called for by U.N., resolutions. U.N. Resolution 1284 places no limits on the volume of

petroleum that Iraq can export for humanitarian needs.*

3.5.1,  United Nations Security Council
Resolutions to Iraq WMD Programme

In March 2003 the US government declared that "diplomacy has failed" and that it would
continue with a "coalition of willing" to liberate Iraq under Saddam Hussein of WMD,
the US insisted it possessed. The 2003 invasion of Iraq started a few days later. Preceding
to this decision, there had been much diplomacy and discussion amongst the members of

the UNSC over the question how to deal with the situation.

Prior to 2002, the Security Council had passed 16 resolution on Iraq. In 2002, the SC
unanimously passed Resolution 144. In 2003, the governments of the United States,
Britain, and Spain and other coalition of willing states proposed another resolution on
Iraq. This proposed resolution was consequently withdrawn when it became clear that |
several permanent members of the SC would cast no votes on any new resolution,
thereby vetoing it.* Subsequently it would have become even more difficult for those
having inclinatipn to attack Iraq to argue that the Council had authorized the following
invasion. Regardless of the threatened or likely vetoes, it seems that the coalition at no
time was assured any more than four affirmative votes in the Council—the US, Britain,

Spain, and Bulgaria—wel! short of the requirement for nine affirmative votes. s

In 1991 at the end of the Gulf war the Iraqi government agreed to Security Council
Resolution 687’,‘_“S which called for weapons inspectors to explore sites in Iraq for
chemical, biological and nuclear weapons. After passing of the resolution 68‘f, thirteen
additional resolutions “ 699, 707, 715, 949, 1051, 1060, 1115, i134, 1137, 1154, 1194,

1205, 1284” were passed by the Security Council reaffirming the continuance of

Y ibid

“ By Tarik Kafala, The veto and how to use it, BBC News Online, Wedheaday, 17 September 2003
htip://news.bbc.co.uk/2/hi/middle_east/2828985.stm

“*Ronan Bennett, The Guardian, Saturday 8 March 2008
http://www.guardian.co.uk/world/2008/mar/08/iraq.unitednations

* Resolution 687".:United Nations Security Council.
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inspections, or citing Iraq's failure to comply fully with them.*” On September 9, 1998 the
Security Council passed resolution 1194 which unanimously condemned Iraq's
suspension of cooperation with UNSCOM, one month later on October 31 Iraq
authoritatively declared it would stop all forms of communication with UNSCOM.

The period between October 31, 1998 and the beginning of Operation Desert Fox,
December 16, 1998, held talks by the Iraqi government with the UN Security Council.
During these talks Iraq attempted to attach conditions to the work of UNSCOM and the
IAEA, which was against preceding resolutions calling for unqualified access. After
weapons inspections recommenced, UNSCOM requested arms documents related to
weapon usage and destruction during the Iran-Iraq WAR. The UN inspectors insisted in
order to know if Iraq destroyed all of its weapons, it had to know "the total holdings of
Iraq's chemical weapons.” Further incidents erupted as I;aqi officials demanded "lis;:s of

things and materials” being searched for during surprise inspections.

On December 16, 1998, U.S. President Bill Clinton started Operation Desert Fox, based
on Iraq's failure to fully comply with the inspectors. Clinton noted the announcement
made by the Iraqi government on October 31, stating they would no longer cooperate
with UNSCOM. Also noted was the numerous efforts to hinder UNSCOM officials,
including prevention of photographing evidence and photocopying documents, as well as
prevention of interviewing Iraqi personnel._“ J

The United States offered intelligence from the Central Intelligence Agency and British
MIS to the UNSC suggesting that Iraq possessed WMD. The U.S. claimed that
justification rested upon Iraq's violation of several U.N. Resolutions, most recently UN
SC Resolution 1441.* U.S. president George W. Bush claimed Iraq's WMD posed a
significant threat to the United States and its a_llies.so An inspection team UNMOVIC,

7 United Nations Special Commission, Establishment Composition Reporting Requirements Mandate,
Rights Operational Activities, '
hitp://www.un.org/Depts/unscom/General/basicfacts.html] B 4
*® Address by the President to the Nation on Iraq Air Strike” (Press release). The White House. 1998-12-16 ¢
47 U.S. Secretary of State Colin Powell Addresses the U.N. Security Council” (Press release). The White
House. 2003-02-05.

%0 wpresident Bush Addresses the Nation” (Press release). The White House. 2003-03-19.
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before completing its UN-mandate or completing its report was ordered out by the UN

because the US-led invasion appeared imminent.
3.5.2. UN Inspections before the Invasion on Iraq

Between the years'1991 and 1998, the UN Security Council assigned a task the United
Nations Special Commission on Disarmament (UNSCOM) with finding, verifying and
destroying Iraq's WMD. UNSCOM discovered evidence of constant biological weapons
research and supervised destruction of the Al Hakam biological weapons production site -
allegedly converted to a chicken feed plant.! In 1998, Scott Ritter, leader of a UNSCOM
inspection team, found gaps in the prisoner records of Abu Ghraib when investigating
allegations that prisoners had been used to test Anthrax weapons. Asked to explain the
missing documents, the Iraqi government charged that Ritter was working for the CIA
and refused to cooperate further with UNSCOM.

b

On August 26, 1998, just about two months before the U.S. ordered United Nations
inspectors withdrawn from Iraq, Scott Ritter resigned from his office rather than
participate in what he called the "illusion of arms control." In his resignation letter to

Ambassador Butler,* Ritter wrote:

"The sad truth is that Iraq today is not disarmed... UNSCOM has good
reason to believe that there are significant numbers of proscr;bed weapons
and related components and the means fo manufacture such L w‘eapons
unaccounted for in Iraq today ... Iraq has lied to the Special Commission
and the world since day one concerning the true scope and nature of its

- proscribed programs and weapons systems."

On September 7, 1998, in demonstration to the Senate Armed Services and Foreign
Relations Committee,” Scott Ritter was asked by John McCain (R, AZ) whether
UNSCOM had intelligence suggesting that Iraq had assembled the components for three

$1"The Inspections Maze”. Christian Science Monitor, 2002. Retrieved 2011.04-28.
*2 Resignation Letter Retrieved 30 January 2011
53 Testimony of Scott Ritter, former UNSCOM Inspector
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nuclear weapons and all that it lacked was the fissile material. Ritter replied: "The Special
Commission has intelligence information, which suggests that components necessary for

three nuclear weapons exist, lacking the fissile material. Yes,sir."

On November 8, 2002, the United Nations Security Council approved Resolution 1441,
giving Iraq "a final opportunity to comply with its disarmament obligations" as well as
unrestricted inspections by the United Nations Monitoring, Verification and Inspection
Commission (UNMOVIC) and the International Atomic Energy Agency (IAEA).
Saddam Hussein acknowledged the resolution on November 13 and inspectors were
invited to Iraq under the direction of UNMOVIC chairman Hans Blix and IAEA Director
General Mohamed ElBaradei. Between that time and the time of the invasion, the IAEA
"found no evidence or plausible indication of the revival of a nuclear weapons
programme in Iraq"; the IAEA concluded that definite items which could have been used
in nuclear enhancement centrifuges, such as aluminum tubes, were in fact intended for
other purposes.* UNMOVIC "did not find evidence of the continuation or resumption of
programmes of weapons of mass destruction” or large quantities of proscribed items.
UNMOVIC did administer the destruction of a small number of empty chemical rocket

warheads. : K

3.6.  SEPTEMBER DOSSIER AND IRAQ WMD

The British Government investigated the Iraq issue for WMD in Parliament. This
assessment and investigation is also known as the September Dossier,*which ultimately
led to the 2003 invasion on Iraq. It contained a number of allegations according to which
Iraq also possessed WMD. The dossier even alleged that Iraq had reconstituted its nuclear

weapons programme. Without exception, all of the allegations included within the

*4 vStatements of the Director General". IAEA. Retrieved 2011-09-07.

55 Dossier was a 2003 briefing document for the Blair Labour government. It was issued to journalists on 3
February 2003 by Alastair Campbell, Blair's Director of Communications and Strategy, and concerned Iraq
and WMD. Together with the earlier September Dossier, these documents were ultimately used by the
government to justify its involvement in the 2003 invasion of Iraq.
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September Dossier have been since proven to be false, as shown by the Iraq Survey

Group (ISG).*®

It was the mucﬁ-anticipated document based on reports made by the Joint Intelligence
Committee, part of the British Intelligence 'machinery’. Most of the evidence was
uncredited, ostensibly in order to protect sources. On publication, serious press comment
was generally critical of the dossier for tameness and for the seeming lack of any
genuinely new evidence. Those politically opposed to military action against Iraq
generally agreed that the dossier was unremarkable, with Menzies Campbell observing in

the House of the Commons that:

“We can also agree that Saddam Hussein most certainly has
chemical and biological weapons and is working towards a nuclear
capability. The dossier contains confirmation of information that we
.either knew or most certainly should have been willing to
assume."™’
Nevertheless, Mo section later became the centre of violent debate: (1)the allegation that
Iraq had sought "significant quantities of uranium from Africa”, and (2)the claim in the
foreword to the document written by British Prime Minister Tony Blair that “The
document discloses that his military planning allows for some of the WMD to be ready

within 45 minutes. of an order to use them.”

Even the daily newspapers, The Sun, carried the headline “Brits 45 Mins from Doom" and
the Star reported "Mad Saddam Ready to Attack: 45 Minutes from a Chemical War",

helping to create the impression among the British public that Iraq was a threat to Britain.

The claim that Iraq was seeking to buy uranium from Africa was repeated in George W.
bush State of the Union Address, January, 2003. The controversial 16 words used by US
President George W. Bush on 28 January 2003 were: )

%6September Dossier
sl?\ttp://en.wikipedia.org/wilci/September_Dosszier
ibid
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“The British government has learned that Saddam Hussein

recently sought significant quantities of uranium from Africa. s

In March the IAEA, when it finally obtained the documents referred to by Collin Powell
to the UNSC alleging transactions between Niger and Iraq, concluded that they were

obvious fakes.”

British Foreign Secretary Jack Straw told the Foreign Affairs Select Committee (which
was investigating the veracity of the claims in the dossier) that the statement in the
dossier rested on .separate evidence which was still under review, and that this specific
intelligence had not been shared with the CIA. In written evidence to the same
committee, however, Jack Straw further disclosed that the intelligence information upon
which the British Government had relied was shared separately with the IAEA by a
foreign government shortly before their report of 7 March 2003.%° This was further
confirmed in a Parliamentary answer to Lynne Jones MP.®' Lynne Jones subsequently
contacted the IAEA to question whether a third party had discussed or shared separate
intelligence with them and, if 0, what assessment they made of it. IAEA spokesman
Mark Gwozdecky responded to Jones in May 2004:

“I can confirm to you that we have received information from a.
number of member states regarding the allegation that Iraq sought
to acquire uranium from Niger. However, we have learned nothing
which would cause us to change the conclusion we reported to the
United Nations Security Council on March 7, 2003."%

The Butler Commission appointed by Blair reviewed and made a specifle conclusion on

Bush's 16 words: "By extension, we conclude also that the statement in President Bush's

%8 "Whitehouse: President Delivers "State of the Union"". Georgewbush-whitehouse.archives.gov. 2003-01-
28. Retrieved 25.10.2011.
% Ensor, David (14 March 2003). “Fake Iraq documents ‘embarrassing ¢ for US”. CNN. Retrieved
15.10.2011
% Iraqi Attempts to Procure Uranium . July 2003,
¢! Foreign and Commonwealth Affairs, 30 January, 2004

2 The uranium ﬁ'om Africa claim Lynnejones.org.uk
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State of the Union Address of 28 January 2003 that 'The British Government has learned
that Saddam Hussein recently sought significant quantities of uranium from Africa' was

well-founded."

3.6.1. The 45 minute claim and Saddam as a Immense Threat to UK and US

The 45 minute claim lies at the centre of a row between Downing Street and the BBC. On
29 May 2003, BBC defence correspondent Andrew Gilligan filed a report for BBC 4’s
Today programme in which he stated that an unnamed source - a senior British official -
hgd told him that the September Dossier had been "sexed up", and that the intelligence
agencies were concerned about some "dubious" information contained within it -
specifically the claim that Saddam Hussein could deploy WMD within 45 minutes of an

order to use them.

Now no one was ready to accept the .in‘sertion of the claim, Gilligan expanded that the
government's director of communications, Alastair Campbell, had been responsible for
the insertion of the 45 minute claim. On 15 September, the head of MI6® Richard
Dearlove® told the Hutton Inquiry®® that the claim related to battlefield WMD rather than
weapons of mass destruction of a larger. rangé than just battlefield.® On the same day,
Tony Cragg, the retired deputy ch.J;ef of defen‘ce intelligence, admitted there were memos
from two members of Dpt}:nce Intelligence Staff (DIS) objecting that parts of the doséier,

including the 45-minute claim, was "far too strong" or "over—egged'j.67

On 28 January 2004, the Hutton Inquiry released its report, which'among other things

concluded that:

"Mr Gilligan accepted that he had made errors" about the 45 minute claim; specifically,
his report that the government "probably knew that the 45 minutes claim was wrong or

questionable. Information surfacing in late 2009 initially appeared to suggest that the

 M16 is a British Secret Intelligence Service 4

 Head of the British Secret Intelligence Service (MI6) from 1999 until 6 May 2004.

% The Hutton Inquiry was a 2003 Judicial Inquiry in the UK chaired by Lord Hutton, who was appointed
by the Labour government to investigate the circumstances surrounding the death of Dr. David Kelly.

% «Ex-spy chief says Iraqi WMD claims not manipulated”. BBC News. 2009-12-08. Retrieved 12.8.2011

¢ Memo reveals high-level dossier concern, Mathew Tempest, The Guardian, 15 September 2003
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source of the 45 minute claim was in fact a taxi driver "on the Iraqi-Jordanian border,
who had remembered an overheard conversation in the back of his cab a full two years

earlier" 5

The following day, 30 May 2003, the Ministry of Defence claimed that one of its officials
(later named as Dr. David Kelly) had come forward, admitting to having discussed the
matter of Iraq's weapons with Gilligan on 22 May. The BBC responded by saying that
Kelly differed from Gilligan's key source in ;'imponant ways". Kelly was subsequently
called before the Foreign Affairs Select Committee whose conclusion was that Kelly was

being used as a scapegoat and that he had not been Gilligan's key mole.

On 17 July, Gilligan gave evidence to a private session of the Select Committee, and was
subsequently criticised for not naming his source, and for changing his story. The BBC

continued to stand by him.

.

On 20 July, Richard Sambrook, director of news at the BBC, revealed that Kelly was
indeed the key source for Gilligan's report, and that the BBC had not said so before so as
to protect Kelly. The BBC stressed that Gilligan's reporting accurately reflected Kelly's
comments, implying that Kelly had not been entirely truthful with the Select Committee.
An inquest into the cause of the death was begun, but was suspended by Lord Falconer.”
The BBC committed to assisting fully with the then forthcoming Hutton Inquiry into
Kelly's death. 3 |

Hutton was "satisfied that Dr Kelly did not say to Mr Gilligan" certain dramatic
statements which Gilligan had reported as quotations. Regarding certain other statements
(reported by Gilligan as quotations but also denied by Dr. Kelly), it was "not possible to

reach a definite conclusion" whether it was Gilligan or Dr. Kelly who had lied.

® Andrew Sparrow, senior political correspondent (2009-12-08). “45-minutes WMD claim ‘may have
come from an ragi taxi driver’| Politics | guardian.co.uk”. London: Guardian. Retrieved 17.10.2011.

* Siddique, Haroon (13 August 2010). “Experts call for David Kelly inquest”. The Guardian (London).
Retrieved 13.10. 2011.
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3.6.2. President Bush’s Arguments to the
United Nations General Assembly

In the wake of 9/11 attack, President Bush demonstrated to the United Nations General
Assembly that the outlaw group or regime like that of Saddam was challenge for US
security, where the UN Commission on Human Rights had found that Iraq continues to

commit extremely grave violations of human rights and defying the UN demands.™

Bush stressed his argument to the UN General Assembly pointing to the SC Resolutions
that Iraq renounced all the demands of UN to give up all involvement to terrorism. He

further argued that,

“In violation of Security Council Resolution 1373, Iraq continues to
shelter and support terrorist organizations that direct violence against
Iran, Israel, and Western governments... Iraq's government openly
praised the attacks of September the 11th. And al Qaeda terrorists o
" escaped from Afghanistan and are known to be in Iraq. w7l -
President Bush reminded the UN General Assembly that under SC Resolution 687 in
1991, the Iraqi regime agreed to destroy and stop developing all WMD and long-range
missiles, and to prove to the world it has done so by cbmplying with rigorous inspections.

He added that Iraq had broken all aspects of this fundamental pledge.

United Nations' inspections also revealed that Iraq likely maintains
stockpiles of VX, mustard and other chemical agents, and that the regime
is rebuilding and expanding facilities capable of producing chemical

weapons.”

™ president George W. Bush, Remarks at the United Nations General Assembly, New York, September 12, *
2002

http://www.state.gov for Senior State Department
! Tbid

" ibid
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President Bush actually was trying to convince the General Assembly to authorize a SC
Resolution to invade Iraq. Like US Secretary of Collin Powell, Bush left no leaf unturned
to hatch plan by hook or by crook to induce the UN authorities to permit to attack Iraq,

“Today, Iraq continues to withhold important information about its nuclear
program, weapons design, procurement logs, experiment data, an accounting of
nuclear materials and documentation of foreign assistance. Iraq employs capable
nuclear scientists and technicians. It retains physical infrastructure needed to
build a nuclear weapon. Iraq has made several attempts to buy high-strength

aluminum tubes used to enrich uranium for a nuclear weapon.”
Conclusively President Bush demanded the easy passage to Saddam,

“If the Iraqi regime wishes peace, it will immediately and unconditionally forswear,
disclose, and remove or destroy all WMD, long-range missiles, and all relate?i material...
It will immediately end all support for terrorism and act to suppress it, as all states are
required to do by U.N. Security Council resolutions.””’

President Bush argued that Saddam regime was a threat for US, the Middle East and for
t}.le stability of the region because, “with every step the Iraqi regime takes toward gaining
and deploying the most terrible weapons, our own options to confront that regime will
narrow. And if an emboldened regime were to supply these weapons to terrorist allies,

then the attacks of Septemberhe 11th would be a prelude to far greater horrors. "’

3.6.3. Powell Addresses the U.N. Security Council

On February 6, 2003, US Secretary of State Collin Powell appeared before the United
Nations to "prove” the urgency to wage a war with Iraq. Although the presentation failed
to change the fundamental position of the Security Council, including France, Russia,
China, and Germany, yet Powell succeeded in hardening the general tone of the United

Nations towards Iraq. Powell also claimed that Iraq harboured a terrorist network of al-

" President George W. Bush, Remarks at the United Nations General Assembly, New York, September 12, &
2002.
™ ibid : 4
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Qaeda operative Abu Musab al-Zarqawi.. Powell also showed photos of what he said
was a poison and explosives training camp in northeast Iraq, operated by the group.
When this camp was visited by a British journalist two days later, all that was found was
a few dilapidated buildings and no evidence or signs of any terrorist activity, chemical or
explosives. Powell alleged that these training camps had been operating with help from
Iraqi agents, deépite them being in the northern Iraqi Kurdistan " no fly zone", and thus
outside of de facto Iraqi control. Powell also claimed that Iraqis visited Osama Bin Laden
in Afghanistan and provided training to al-Qaeda members, although thousands of Arabs
from many countries did the same. US intelligence have found no evidence of any

substantive collaboration between Saddam Hussein and al-Qaeda.

3.6.4. Weapons of Mass Destruction a Worldwide Threat

The second major threat to the global security is Weapons of Mass Destruction
(WMD).These weapons include the weapons formulated through chemical, nuclear and
biological (NBC) substances’. All these kinds of weapons have been the area under
discussion of numerous international regulations and instruments,”® Nuclear weapons
have been the focal point of attention since the current cases of terrorism. However,
numerous efforts have been exercised to limit certain features interconnected to nuclear
weapons. The Nuclear Weépons Advisory Opinion of the I.C.J. made clear that “there
exists neither a conventional norm of general scope nor a customary norm specifically

proscribing the threat or use of force of nuclear weapons per se.””’

So the nuclear and biological weapons are threat for the whole world either they are in
the hand of USA China Russia UK Germany or France. The threat of these deadly
arsenals is not new. The United Nations Security Council and General Assembly tried to

control and limit the nuclear weapons but this threat is still existing. After the event of

" NATO Handbook, 2001, NATO Office of Information and Press 1110 Brussels - Belgium, ISBN 92.
845-0146-6, HBOSO1EN, P. 144

http://www.nato.int/docw/handbook/2001/pdf/handbook.pdf

™ Thé Convention on the Prohibition of the Development, Production, Stockpiling, and Use of ~

Chemical Weapons and on their Destruction, General Assembly Resolution A/RES/47/39

(30 November 1992). k

" International Court of Justice, Reports of Judgments, Advisory Opinions and Orders, Legality of the
Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996. P 226
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World Trade Centre it has become a severe issue not for UN but for US and its allies. The
end of the last century with the end of cold war gave birth to modern issues like Global
Terrorism (GT) Weapons of Mass Destruction (WMD) and the drift of inequality, which
welcomed the 21* century in 2001, and has changed the international politics. “This
current drift of the world is toward more and more intolerable inequality, an inequality of
which most Americans are unaware. But the consequences of global inequality cannot be
shielded from Americans forever, as this country learned with a shock on September 11,
2001”78

In addition to those threats which originate from terrorists activities, there is another kind
of threat to states has come forward during the beginning of the 21% century: the latent
and potential possession of nuclear, biological and chemical WMD.” The really apparent
danger is not embedded on the mere possession of WMD, on the other hand, the majority
of the states have-realized this actuality that the outcome of WMD in the hands of rogue

states (RS) may cause devastation.®

Particularly the Iraq’s alleged enrichment and alleged possession of WMD?! and the
nuclear weapons programme of North Korea have provoked the question of significance
and the gravity of danger posed by WMD. The menace posed by terrorist aggression or
WMD cannot be limited to a specific region or only to particular states; in fact they cause

worldwide threat to international, stability peace and security.

™ Peter Dale Scott, The Road to 9/11; Wealth, Empire and the Future of America; University of California
Press, USA, 2007. P. 252

" The joint statement of the then-Ministers of the 15 member countries of the European

Union on 16 June 2003: “Weapons of mass destruction were a threat to international peace and security”.:

% Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, 66, in

which the Court held that there is no comprehensive and universal prohibition of the threat or use of -
nuclear weapons as such; see also J A Ramirez, Irag War: Anticipatory Self-Defense or Unlawful
Unilateralism?, 34 California Western International Law Journal 1 (2003-2004), at 23. (cited from The"
“Bush Doctrine” and preemptive strike — a new approach in the right of self-defense? )

3! US National Security strategy, 2002



3.7. THE TRADITIONAL SECURITY SYSTEM UNDER
THE U.N. CHARTER

Since the establishment of the United Nations Charter, the right of a state to make use of -
military power against another state lawfully has been in principle abandoned.¥ I ts

Article 2(4) unequivocally conditions that,

“all Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of
any state, or in any other manner inconsistent with the purposes of the

United Nations”.

The inspiration of collective safety measures are unambiguously stated in the Preamble of
the UN Charter, which articulate that “armed forces shall not be used, save in the
common interest”, also in Article 1(1), which expresses as one of the principle of the
U.N. “ to take effective collective measures for the prevention and removal of threals to

the peace, and for the suppression of acts of aggression or other breaches of the peace”.

Collective security is the essential inspiration underlying the nations yielding the Security
Council, in its wide-ranging powers under Chapter VII of the UN Charter. However there
are, two commonly acknowledged exceptions to Article 2 (4). In accordance with the
Article 51 of the UN Charter, a state which is the sufferer of an armed attack, may “use
individual or collective self-defense against the aggressor without prior authorization by
the Security Council.” In further, the Security Council, under Chapter VII, can take
measures concerniﬁg the exercise_ofmilitary force “as may be necessary to maintain or
restore international peace and sécurity ” (Art. 42), in response “to a threat to the peace,

a breach of the peace or an act of aggression.”®?

Moreover these Charter-based exceptions to the prohibition of the use of force, one more
exception can be sought in customary law, that is, the right of anticipatory self-defense

against “imminent threats”. In this era of modern technology and challenges of ‘20"'

%2 A Randelzhofer, Article 2 (4), in: The Charter of the United Nations, A Commentary, Vol. 1, 2™ edition
(2001), ed. by B Simma, at 14; book or likhin ' )
% United Nations Charter Article 39
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century the security threats to global interests have changed at a fast speed, where the
security system’ under the Charter and doctrine of customary law have remained in
general unaltered. Now the world Superpower has not only crossed the boundaries of

traditional security system but also has stemmed a new approach of Pre-emptive strike.

3.7.1. Security Council action under Chapter VII of the
U.N. Charter Authority to Use Force

The Security Council is one of the United Nations organs which under Article 24(1) has
endowed with primary responsibility to seek the ancient goal of the U.N,, that is, “the
maintenance of international peace and security.” Article 24(2) clarifies that the
definite powers approved to the Security Council for the discharge of these obligations

are placed down, in Chapter VII.

The Article 39 of Chapter VII examines as: “The Security Council shall determine the
existence of any threat to the peace, breach of the peace, or act of aggression and shall
make recommendations, or decide what measures shall be taken in accordance with

Article 41 and 42, to maintain or restore international peace and security.”

Article 39 has three probable consequences: “the Security Council can confine itself to
mere recommendations” (Art. 39); “it can take or order measures not involving the use of
armed force but such as economic sanctions” (Art. 41), or “it can take (or rather authorize
states to take) measures involving, inter alia, the use of military force, such as operations
by air; sea or land forces” (Art. 42).. A determination of Security Council is a essential

prerequisite to enforce the provisions of Articles 41 and 42.°

In strict sense it means that the efficient employment of collective security against threat
caused by the international terrorism and WMD depends completely on the Council’s
ruling of a threat to or violation of the peace, or an act of violence. Considering the

determination of what comprises such danger or breach the Security Council. So, UN SC

 UN Charter Article 51
%5 UN Charter ; Articles 39, 41 and 42 determine the power of the SC.
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politically has the lawful natural edge under Article 39, that it enjoys a significant

authority of discretion.®
3.7.2. Rogue States have Gravest Danger and Possession of WMD

However the grévest danger lies at the crossroads between WMD and terrorism through
téchnology is created by the rogue states, which have sufficient possession of WMD or
have intention to seek such technology. As Bush adds in his National Security Strategy of
2002”0ur enemies have openly declared that they are seeking weapons of mass

9 9

destruction; and evidence indicate that they are doing so with determination™ “and have
been caught seeking these terrible weapons.”®’ he further added that they have been
longing to utilize these weapons and nowadays ready to exercise them against their
identified enemies. The rogue states are trying to provide transfer WMD to the embittered
and non state actors or to the terrorist organizations. US has made number of allegations
against Iraq and to justify invasion. Bush tried to prove that Iraq has ties with the terrorist

organization al-Qaida and has possession of WMD.

3.8. ALLEGATIONS AGAINST IRAQ-- IMMINENT ATTACK
AS A POTENTIAL THREAT

The allegations made by US against Iraq have paved a way to act preemptively. The
Chapter V of US National Security Strategy, 2002, identifies the Bush Doctrine and the
right to strike preemptively against a “potential threat.”®® George W. Bush also raised the
issue of Preemptive strike on Iraq in a very blurred manner, in his famous address to the
United Nations G-eneral Assembly (GA) on September 12, 2002. Where he added that,
“The first time we may be completely certain that Saddam Hussein has nuclear weapon,
he may use one day. We owe it to all our citizens to do everything in our power to prevent

that day from coming.”™®

% Prosecutor v Dusko Tadic, AICTY Appeals Chamber of 2 October 1995), at 28; Frowein/Krisch, Article
39 M Herdegen, Die Befugnisse des U.N. Sicherheitsrates, (1998), at 14-15. (Available at Christina Claudia
Fiebich, The “Bush Doctrine” and preemptive strike — a new approach in the right of self-defense?

¥7 US NSS, 2002

¥ Bush’s National Security Strategy, 2002

* Ibid
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Bush expressed his views about the justification of preemptive strike in the recognition of
international law as the US National Security Strategy describes, issued on only five days
after his address to UN General Assembly, vehemently addressed out the U.S. situation

on the right of preemptive self-defense: “For centuries, international law recognized that

nations need not suffer an attack before they can lawfully take action to de'fend‘

themselves against forces that present an imminent danger of artack.”®® Unambiguously
identifying the obligation of an “imminent threat”, he described his views as a “visible

mobilization of armies, navy, and air forces preparing to attack”.

So, countering the threat of the rogue states as possessing WMD President Bush
vehemently argued his right of strike pre-emptively, where he boldly quoted,

“The United States has long maintained the option of preemptive actions
1o counter a sufficient threat to our national security. The greater the
. threat, the greater is the risk of inaction — and the more compelling the
case for taking anticipato.ry action to defend ourselves, even if uncertainty
remains as to the time and place of the enemy’s attack. To forestall or
prevent such hostile acts by our adversaries, the United States will, if
necessary, act pre-emptivel’-——- In an age where the enemies of
civilization openly and actively seek the world’s most destructive
technologies, the United States cannot remain idle while dangers

gather.%

Such doctrine of pre-emptive strike and the military action preemptively without the prior
authorization of the world defence and security controlling organization encourages a
wide notion in the ground of “unilateral engagement”, as well as in the field of “pre-
emptive self-defeﬁse.” This unavoidable authority of the superpower transforms or even
challenges the existing and well-documented and worldwide chepiable international law

and doctrines, as well as international relations.

20
ibid
! president Bush West Polnt, New York, June 1, 2001,

*2 United States National Security Strategy, 2002
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The traditional notions of self-defense under Article 51 of UN Charter and customary
law, the unilateral use of force is prohibited, but pre-emptive use of force according to the
“Bush Doctrine” neither necessitates an actual armed attack nor an imminent armed
attack, but regard§ as sufficient a potential threat to national security. It means, that
terrorist bases or networks that are engaged in mere preparations for future attacks could
be destroyed, or that WMD and their installations could be destroyed long before they
can actually be employed. To put it in general terms, the “Bush Doctrine” allows

(unilateral) action against emerging threats, before they are fully formed.”®

In spite of the fact that the legality of the “Bush Doctrine” has often been heavily
criticized; the doctrine’s wide-ranging approach towards the unilateral use of force
admittedly yields certain préctical benefits, which - in the face of modern security
challenges combined with the deficiency of the traditional system to counter these
challenges — are anything but immaterial. Besides, a solid, strict and narrow argument in
favor of the “Bush Doctrine” seems to be found in the very conception of “self-defense”

itself.

3.8.1, United State’s Defence of Pre-emptive Strike

against Imminent Threat

Unde;r Art. 51 and the Caroline doctrine, the exercise of self-defense is restricted as being
permissible against “armed attacks” and “imminent armed attacks” only. But,-as the
Atomic Energy Commission (AEC) has aptly stated, an armed attack pursuant to Article
51 “is now something entirely different from what it was prior to the discovery of atomic
weapons”.** The dropping of a single nuclear bomb could instantaneously destroy any
cz;lpability for defense; preparations for counter-measures are either impossible or risk
being useless, when the aggressor is to make the first strike. In this regard, Greenwood an

international scholar has suggested a more flexible approach towards nuclear threats.

% Lieutenant Colonel Steven d.Westphal, United States Army, Counterterrorism: Policy of Preemptive ‘
Action, USAWC Strategy Research Project, 2003

84 Lleutenant Colonel Steven d.Westphal, United States Army, Counterterrorism: Pohcy of Preemplwe
Action, USAWC Strategy Research Praject, 2003
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While a threat posed by WMD can under certain circumstances be regarded as imminent,
this is not necessarily the case with a potential attack carried out by conventional
means.”® Furthermore, the Legal Adviser to the Department of State, William H Taft IV,
has noted that “in order to prevent a catastrophe resulting from an attack by WMD”, one
must make sure that “the right of self defence attaches early enough to be meaningful and

effective”.%

This, however, might not be the case if a state is obliged to wait until it is actually being
attacked or until an imminent attack is almost unavoidable. The perception of “self-
defense” not only vests a state with the opportunity to defend its territory, its
independence, or other interests against damaging manner by others, but also imposes a
duty and responsibility on the government towards its citizens to do s0.”7 Yet, if policies
of containment or deterrence do not work against rogue states or terrorist organizations,
should a state, or rather must a state not be allowed more freedom and more flexibility to

take action?

The danger of inaction is particularly obvious regarding the harm and suffering that
WMD can causc, which is far greater than harm caused by conventional attacks or
warfare. Is it thus not better to adopt the approach taken in the “Bush Doctrine” and
prevent this harm before it is too late to do s0? Would disallowing a state the right to a
preemptive strike not mean undermining and rendering irrelevant the very concept of
self-defense? On the other hand, is the concept of preemptive action as promoted in the
“Bush Doctrine” necessarily the golden road to global security? This question will be
answered by analyzing the implications of the doctrine, and in particular by thoroughly

elaborating and weighing its dangers and disadvantages.*®

% Colonel David Diner, US Army, Colonel Thomas McShane, Project Advisor Preemptive Strike against
Weapons of Mass Destruction: who’s the rogue?
http://www.dtic.mil/cgi-bin/Get TR Doc?Location=U2&doc=Get TRDoc.pdf& AD=ADA 420090
% Lieutenant Colonel Steven d.Westphal, United States Army, Counterterrorism: Policy of Preemptive
Action, USAWC Strategy Research Project, 2003, /PRI Journal X, no.l (Winter 2010): 22-49
http://ipripak.org/journal/winter2010/Article2. ,
% Lieutenant Colonel Steven d.Westphal, United States Army, Counterterrorism: Policy of Preemptive
Action, USAWC Strategy Research Project, 2003, IPRI Journal X, no.l (Winter 2010): 22-49
http:/fipripak.org/journal/winter2010/Article2.

Lieutenant Colonel Steven d.Westphal, United States Army, Counterterrorism: Policy of Preemptive
Action, USAWC Strategy Research Project, 2003
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3.9. CONCLUSION

In international law, the scope of the right of self-defence, with respect to anticipatory
self-defence has been controversial issue. In the past the anticipatory self-defence appears
to be recognized rule of international customary law. Nonetheless, anticipatory self-
defense can only be compatible with international rule when the narrow requirements of
“imminence, necessity and exhaustion or impracticability of peaceful means are
satisfied”,”” which means that evidence of expected attack is in sufficient amount.
Basically the UN Charter system prohibits the unilateral use of force, but with the only
exception in Article 51,'° and with another exception to use of force with the
recommendation of UN Security Council under Article 39.'°! But Article 2(4)'* still
strongly prohibits the use of force against the territorial integrity or political

independence of a state.

The latent threat to WMD, potential terrorist activities and the reaction to the 9/1 1>a-ttac_ks
invoked the Bush Doctrine of preemptive self-defense. There is no state prac‘tice,ropirr”\\io
jliris on this issue and even has not been recognized as a new rule in international law.'®
Moreover, the Bush Doctrine is not consistent with Article 51 of the UN Charter and
international customary law on self-defense, particularly in the case of “Operation Iraqi
Freedom (OIF).”'® The obligations of self-defense were not satisfied on OIF, because

there was neither actual armed attack was exerciser by Iraq on the U.S. soil, nor any

¥ Abdul Gafur Hamid The Legality of Anticipatory Self- Defence in the 21" Century World Order : A
Appraisal , Netherland International Law Review, Vol.54, Issue 3(2007), p. 461 ’

1% Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if
an armed attack occurs against a Member of the United Nations, until the Security Council has taken
measures necessary to maintain international peace and security. Measures taken by Members in the
exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in
any way affect the authority and responsibility of the Security Council under the present Charter to take at
any time such action as it deems necessary in order to maintain or restore international peace and security.s

1% The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act
of aggression and shall make recommendations, or decide what measures shall be taken in accordance with
Articles 41 and 42, to maintain or restore international peace and security.

192 All Members shall refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner inconsistent with the
Purposes of the United Nations

1% Nicholas J. Wheeler, The Bush Doctrine: the Dangers of American Excetionalism in a Revolutionary
Aoge, Asian Preemptive Vol. 27, No. 4, 2003, 183-216 )

1% George w. Bush’s address on Start of Iraq War, guardian.co.uk, Thursday, 20, March, 2003, 04.18.
GMT http://www.guardian.co.uk/world/2003/mar/20/iraq.georgebush F
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confirmed evidence of any Iraqi plans for an attack or of Iragi competent authority for

such horrible invasion was found guilty.

This new U.S. strategy on preemptive self-defense appears to be very problematical in
international law, as it specifies a withdrawal from the security hierarchy of the UN
(iharter. The Bush Doctrine is not only jurisprudentially suspected, but it is also
deliberately dubious.'® The Bush Doctrine's wide-range scope of anticipatory self-
defense develops a risks setting and a dangerous precedent, which can without difficulty
be manipulated. It does not reckon a state practice and reciprocity, a fundamental
standard of global law. US hegemonic system of imvasion under the doctrine out of
preemption, persuade a perception of superpower’s conceit haughtiness, arrogance and

unilateralism.

In case of necessity of use of force, the global-wide community recommends
multilateralism, rather than the unilateral action in self-defence. Only the United Nations
Security Council should observe the authority for deciding on the issuance of the use of
force, with the exception of the cases where the forthcoming attack is imminent and
inevitable and ‘that there is no time for a Sécurity Council authorization, which
recommends under the criteria of a solid evidence.'® The US invasion on 'Iraq
demonstrates this significantly. A superpower like the U.S. can devastate a
proportionately weak state like Iraq easily. But it sheds a number of questions behind
sub_sequently. “Can it deal with the consequences? Is it willing to pa); the high cost,

monetarily and hﬁmanitarian, of an occupation which may be arguably illegal?”

The threat of terrorism and the proliferation of WMD certainly is a massive challenge to
the present international security system. In m}} estimation, a solution can only be
accomplished, when the UN members are under international agreement and prior

authorization of actions to be vested in the hand of UN SC. .

19 Walter Pincus and Dana Milbank, Bush Clings to Dubious Allegations on Irag: Washington Post Staff
writers:2003. P. A13 :
%2003 Invasion of Irag, , ’
hitp://en.wikipedia.org/wiki/2003_invasion_of_Irag#Rationale_based on_faulty_evidence
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CHAPTER IV

PRE-EMPTIVE STRIKE ON IRA Q........ AN APPARENT VIOLATION

OF INTERNATIONAL LAW

4. INTRODUCTION

The legality of the invasion on Iraq by the United States, United Kingdom, and coalition
of willing has been widely debated since it launched in 2003. In September 2004, UN
'Se::r;;ary—General Kofi Annan said that:' "From our point of view and the UN Charter
point of view, the war was illegal." The political leaders of the US and UK have argued

that the war was legal, while many legal experts and other international leaders have

argued that it was illegal. US and UK officials have argued that existing UN Security

Council resolutions related to the first Persian Gulf War and the subsequent ceasefire
(660, 678), and to later inspections of Iraqi weapons programs 61441), had already
authorized the invasion. Critics of the invasion have challenged bothI of these assertions,
arguing that an additional Security Council resolution, which US and UK failed to obtain,

would have been necessary to specifically authorize the invasion.’

= 4 ~ » -

The UN Security Council, as stated in Article 39 of the UN Chax:ter, has the authority to
determine the existence of any threat to the peace, breach of the peace, or act of
aggression and makes recommendations, or decide what measures shall be taken in, to

maintain or restore international peace.- The United States and the United Kingdom have

! Ewen MacAskill and Julian Borger in Washington (2004-09-16). “Iraq war was leegaI and breached UN
charter, says Annan

% "Iraq war illegal, says Annan". BBC News. 16 September 2004, Retrieved 2010-05- 25
http://en.wikipedia.org/wiki/Legality of_the lracLWar

* O'Connell, Mary Ellen (November 21, 2002). "UN RESOLUTION 1441: COMPELLING SADDAM
RESTRAINING BUSH". Jurist. Retrieved 2011-05-25.
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veto power in the Security Council, so action taken by the Security Council becomes

highly questionable if US or UK veto the issue.!

Strike on WTC was a first attack against United States on its territory, since the approval
of UN Charter,’which US considered as an armed attack and responded it as Operation
Enduring Freedom (OEF), including a proposal to attack Iraq.® The plan to invade Iraq -
and get the hold of the country with the elimination of Iraq’s ieadership of Ba’ath regime
which has continued the development of WMD, and those weapons might again be used
against the enerhy, or deliver the WMD to the terrorists.” The planning for invasion looks
for, to preempt any danger by removing the dictator who might approve such attack or

support others to do so.

Such strategic planning founded on a notion of preemptive self-defense.® Nevertheless,
Preergppve self-defene, is clearly illegitimate and unlawful under international law.
Z?ned ;ctlon in self-defense is permitted only against armed attack if it has occured.’
Thus, the reality is that the United States has no right to use force to prevent possible, as
distinct from actual armed attacks. The further reality is that the -United States does not

advance its security or its moral standing in the world by doing so.

Some scholars of international law are of the opinion that pre-emptive strike in terms of
self-defense should not be regarded as justifiable, but the United States, the'claimant of

the chamipion aspiration of human dignity has time and again supported the proscription

* Taylor, Rachel S. "International Law - War in Iraq - United Nations - Irag”. World Press Review Online.
Retrieved 2011-05-25 -

’ O’ Connell, Mary Mary Ellen, Lawful Seif-Defence to Terrorism; 63U. Pitt. L. Rev. 889 (2001 2002)

http: //heinonline.org/HOL/LandingPage?collection=journals&handle=hein joumals/upitt6
3&div=33&id=&page=

® In addition to the Deputy Secretary of Defense, several former Republican ‘Administration officials have
favored military action, especially against Iraq. Former Secretary of State Lawrence Eagleburger, said,
“You have to kill some of these people; even if they were not directly involved, they need to be hit.”
Richard Perle, Next Stop Iraq, (Nov. 30, 2001),

http://www fpri.org/enotes/americawar.20011130.perle.nextstopiraq.html.

7 Carla Anne Robbins & Jeanne Cummings, New Doctrine: How Bush Decided that Iraq's Hussein Must Be
Ousted, Chilling Warnings in October Sparked Internal Debate on Preemptive Strategy, A “Dirty Bomb”
Scare in D.C., WALL ST. J,, June 14, 2002, at Al.

® President Bush spoke of “preemption” in a speech on combating terrorism at West Point in May, 2002.

® United Nations Charter 1945, Article 51
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on such pre-emptive exercise of military intervention.'® The compelling reason to violate
such practice of proscription of preemptive self-defence made by the United States is for
its national security. The international community has never recommended such
unauthorized strike against the territorial integrity and the political independence of a
sovereign state. In consequence, the fact is that the US has no right to make use of force
to stop a potential and anticipatory latent, cover and buried attack as discrete from actual
and tangible armed attacks. Another factual pbint here is that the United States does not
move so forward to advance its security or exercise its moral reputation in the world by
striking first on shadowy and dormant danger of WMD.!' If a latent threat is so
frightening then what would be the intensity of the existing chemical and nuclear
weapons promoting countries like United States and Russia?

4.1. LEGALITY OF INVASION UNDER THE US CONSTITUTION

-

Ger s S T

The “Joint Resolution to Authorize the Use of United States Armed Forces Against Irag,”
in October 2, 2002 was passed by the US President George W. Bush, with the support of
Congress. By the Constitution of the United States, the fight for anti-United States
terrorism was authorized.'? The previous Iraq Liberation Act 1998 was restated that the
policy of the United States would be to “remove the Saddam Hussein regime and
promote a démocratic replacerient.”* This resolution also “supported” and “enccliraged”
the political and ambassadorial efforts by the President George W. Bush to "strictly
enforce through the UN. Security Council all relevant Security Council resolutions
regarding Iraq" and "obtain prompt and decisive action by the Security Council to ensure
that Iraq abandons its strategy of delay, evasion, and noncompliance and promptly and

strictly complies with all relevant Security Council resolutions regarding Iraq.""

-£

' Mary Ellen O’Connell, The Myth of Preemptive Self-Defense. The American Society of International
haw E’ASIL) Task Force on Terrorism, August, 2002.

Ibi
'zDawd M. Malone, Edi. The UN Security Counczl From the Cold War to the 21" Century, Lynne Riener
Publishers, USA, 2006, p. 139-142 2003 Invasion of Iraq:
http://en.wikipedia.org/wiki/2003_invasion_of _Iraq#Legality_of invasion
" Iraq Liberation Act
http://en.wikipedia.org/wiki/Iraq_Liberation_Act_of 1998
'* Ahmad Ijaz Malik.Dr. Pervaiz Iqbal Cheema, Edi., 4n Evaluation of Preemprwn in Iraq Legahty of the
Irag War, Islamabad Policy Research Institute, 2004, P.4 - - .
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Through resolution President Bush was authorized to use the Armed Forces against Iraq -
"as he determines necessary and appropriate to "defend the national security of the United
States against the continuing threat posed by Iraq; and enforced all relevant United

Nations Security Council Resolutions regarding Iraq.""’

Since its commencement the legality of the Iraq war has been challenged on several
forums, and a number of well-known backers of the Iraq invasion of all the invading
nations have expressed doubt on its legality. US claims that invasion on Iraq was legal
because the authorization was signified by the United Nations Security Council. The
International Commission of Jurists, the scholars of international law, the US Lawyers of
Committtee on Nuclear Policy, and a group of thirty one Canadian professors in law,
have condemned the rationale imposed by US and its allies to legitimize war agairist Iraq:
R}chard;Perle","éi Bush’s administration senior member of US *Defence Policy Board

Advisory Committee has admitted that US invasion on Iraq was illegal.'® -
4.1.1. Self-defence under International Law

The United Nations Charter imagines a' legitimate exercise of force in only two
circunstances: firstly in individual or collective self-defence,'” secondly when authorized
through the mandate from the UN Security Council under Chapter VII of the Charter.
Some scholars of international law claim that a state may also intervene militarily to
rescue its nationals who are in Tisk overseas,'®without the Security Council

crnn

authorization,'® but with the prior consent of the territorial ‘state.2’

?sttp://en.wikipedia.org/wiki/Legality_of_ﬂle_lraq_War

ibid
'® UN SC Resolution 1441, "Links to Opinions of Legality of War Against Iraq". Robincmiller.com.
Retrieved 2009-09-13.
' There must be the existence, or imminence, of a serious humanitarian situation variously described as an
overwhelming humanitarian catastrophe/gross and egregious human rights violations/an exceptional and
most serious situation of emergency. . )
*®One such lawyer is Judge Rosalyn Higgins. See Ian Brownlie & C.J. Apperley, Kosovo Crisis Inquiry:
Memorandum on the International Law Aspects, 49 INT'L & COMP. L.Q. 878, 892-93 (2000). For
example, many commentators seemed to regard as self-defense the actions of the Israeli military in
rescuing the occupants of a hijacked aircraft at Entebbe in 1976. See. e.g., Malcolm Shaw, International
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4.1.2. - Justification of Pre-emptive Self-strike under

United Nations Security Council Resolutions

In 1991 Operation Desert Storm (ODS) against Iraq was launched on the ground of SC
Resolution 678 of 1990. The legality of the operation was not controversial and disputed
because the invasion was made under the unanimous decision among the various member
nations of the United Nations. The subsequent US and the coalition of willing strike on
Iraq in 2003, has characterized in disagreement among the various nations of the world
with regard to the legality of the unilateral action.”! The disagreement with respect to the
military intervention against Iraq by 46° coalition of willing states of the world, mainly
by US, UK Australia and other states in 2003, has highly ever been condemned globally
and at international level resistance and demonstrations were raised.

The major ground of US mvasmn on Iraq was the threat of WMD. So, 131{5{1 made this
threat, the' major pretext to attack Iraq. The criteria to determine of legahty of attack must
be established UN SC authorization under its regular resolutions. Except Resolution
678% adopted at the start of the Gulf War, the UN Security Council has never passed a
resolution regarding the authorization of use of force against Iraq. The Resolution 678
authorized the UN member states "to use all necéssary means to uphold and implement

Resolution 660%* and all subsequent relevant resolutions and to festore international

peace and security in the area." The major function of Resolution 660 was to repair the

Law 1032-34 (2003); Antonio Cassese, International Law 313-16 (2001) Yoram Dmstem, War,
Aggression and Self-Defence 203-37 (2001). .
1% Rogers, A.P.V.; Humanitarian Intervention and [ntemanonal Law ; Pub, Howard Journal of Law and
Public Policy; June 22,2004.
0 Collective self-defense requires a request by the state that regards itself as a victim of an armed attack
See Military and Paramilitary Activities (Nicaragua. v. U.S.), 1986 (June 27). L.C.J. p. 14, 105"
o Christine Gray 2002 EJIL 1-19. Available at European Joumal of Intemational Law (Oxford Joumal of
International Law. ) http://ejil.oxfordjournals.org/reports/most-cited ( Cited on 25-6-201 1)
2 Article Coalition of the willing, . . . L
http //en.wikipedia.org/wiki/Coalition_of_the w:llmg

3 Security Council Resolution 678 of 1990. The ICJ also referred to the gravity of an attack -in the
Nicaragua case and emphasized that an armed attack must be on a greater scale and effects than a mere
frontier incident. Par 195; Micaragua case. Resolutions of theSecurity Council can be found at
http://www.un.org/documents/scres.htm.
All resolutions relating to Iraq can also be found at http://www.casi.org.uk/info/scriraq.html. It is t
impossible to explore all resolutions pertaining to Iraq and therefore only the most relevant resolutlons wn[l
be highlighted.
2 Security Council Resolution 660 of 1990.

*
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sovereignty of Kuwait. When the target under Resolution 678 was achieved the step for
ceasefire was constituted under Resolution 687. Iraq agreed to embrace the terms and

725

conditions of Resolution 687> and the provisional ceasefire under resolution 6862° was

embodied into a stable ceasefire.?”

In terms of justification of attack on Iraq, regarding the Security Council Resolutions, US
arguments are two folded. US argued that Iraq non-compliance with the terms of the
Resolution 678 has restored the authorization to employ force.?® US stressed that Iraq
had contravened the obligations of ceasefire in terms of the different Resolutions 687,
7077, 715%, 1154%, 1194% and 1205”. Under this contravention US exercised the
coalition forces and launched Operation Desert Fox in 1998 to sustain the Resolution
678: The Resolution 687 brought an agreement of ceasefire between UN and Iraq.™

The gmployment of 'use of force again on the ground of material contraJentio: of the
obligé.tions of the cease-fire does not amount to the right to exercise armed force
individually without the prior new authorization of UN Security Council* The
infringement has been exercised by Iraq against the Resolution of SC, which is the party
to the agreement of cease-fire and SC itself must make a decision with regard to material

breach of agreenient and how to respond in such circumstances. Actually, US ignored the
laws constituted by the UN in Chapter VII of the UN Charter.* '

* Security Council Resolution 687 of 1991.

% Security Council Resolution 686 of 1991. ‘

¥ Lobel and Ratner 1999 AJIL 148. Resolution 687 contains detailed requirements, such as the destruction
of chemical and biological weapons with a range greater than one hundred and fifty kilometres; the setting
up of a demilitarised zone; resolving the border dispute between Iraq and Kuwait and the continuance of
economic sanctions against Iraq. .
% Gray 2002 EJIL 12.

* Security Council Resolution 707 of 1991.

3 Security Council Resolution 715 of 1995.

3 Security Council Resolution 1154 of 1998. - T
32 Security Council Resolution 1194 of 1998.

» Security Council Resolution 1205 of 1998.

* Label and Ratner 1999 AJIL 144; Murswiek 2003 NJW 1016.

(Taken from W Scholtz the Changing Rules of jus ad bellum: Conflicts in Kosovo, lraq and Afghanistan )
%5 W Scholtz the Changing Rules of jus ad bellum: Conflicts in Kosovo, Irag and Afghanistan
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SC authorized the exercise of force through Resolution where Iraq absolutely breached
the agrcemcnt.36 Under the Resolution Operation Desert Fox was justified when Iraq
repudiated to cooperate with the UN Weapons Inspectors. US justified its action against
Iraq under the Resolutions 1154 and 1205. But these Resolutions do not expressly refer to

the use of force and resume the old after a long gap.

Resolution 1441 was significant which affirmed that, "an enhanced inspection regime
with the aim of bringing to full and verified completion the disarmament process,"
stresses that Iraq provided an "accurate, full, and complete" announcement of its
prohibited weapons program, recollects that "the Council has repeatedly warned Iraq
that it will face serious consequences as a result of its continued violations of its

obligations,"” and "decides to remain seized of the matter.”
&

Although aﬂer all these proceedings, by the UN Security Council it can be stated that the
Umted Natlons has not in fact allowed US to use military power agamst the soverelgnty
of Iraq, yet there exists under Article 51 or under Resolution 678 which states the total
independence on the part of any UN member to employ military force against Iraq at any
point that any member considers there to have been a infringement of the conditions lay
down in Resolution 687, is to formulate a absolute mockery of the whdle system.37
Thomas Franck, Profeésor of International Law, New York University,33 states that “It
appears apparent that there is no lawful basis for the U.S. and UK. to uphold that
previous Council resolutions permit them to attack Iraq in absence of a new resolution

with suitable language authorizing force.”
Let us examine the list of UN Security Council's Resolulihm concerning Iraq.

List of United Nations Resolutions Concerning Irag

3¢ Gray 2002 EJIL 11.

T T. Franck, "Legal Authority for the Possible Use of Force Against Irag," p. 139, ASIL Proceedings
(1998).

(taken from Tearing up the Rules: The Illegallty of Invading Iraq; March 2003; The Center for Economic
and” Social Rights; Emergency Campaign on Iraq ; 162 Montague Street * Brooklyn NY 11201 *
718.237.9145 * www.cesr.org/iraq.)

3 Tearing up the Rules: The Illegality of Invading Iraq; March 2003; The Center for Economic and Social
Rights; Emergency Campaign on Iraq ; 162 Montague Street * Brooklyn NY 11201 * 718.237.9145 *
www.cesr.org/iraq ) .
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The United Nations Security Council (UNSC)

is the organ of the United Nations charged with maintaining

peace and security among nations. While other organs of the United Nations only make recommendations to member

governments, the Security Council has the power to make decisions which member governments are obliged to carry

out under the UN Charter. The decisions of the Council are known as United Nations Security Council Resolutions.

There have been three major events in Iraq's history for which the UN has passed numerous resolutions: the Iran-Iraq

War, the Persian Gulf War, and the Iraqg Disarmament crisis leading up to and following the 2003 invasion of Iraq.
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: Iran—lraq War Exlended “by resolutloru 631 642 651,671, 676and 685.

Crraled UNIIMOG to obstrv! ‘the implemeruaaon of a cease-fire jbr lhe

A o=

- secumym rhearea ey oL "

.'7_ _ R o = -
i Ta
& e
g, sy ¢ mdfae
e": G 1}‘,-! - 54 *_,» .—:?5

?’De.rrroys all of its chemtcal and btolog:cal weapom and all ballistic
mtsstle: w:th a range greater lhan 150 fkm; =

e

Agrees nat lo develop mclear weapon.s st

[ it =

Submits a declarauon of m weapons programs and volwuanly agrn.r

"@ prpian
g »F
Demands immediate; complete, full comphance with UNSCR
: cI ‘ =
Approve: Uriited “Nations Specml Commission o n"_ 'raq and International
. AwmlcEnergyAgencymspecaonpmvmm = r_:k -

RN

833 -

b :-Ah

DRt

e i ;gknawldge: clarifications of Iraq—l{wa{t bord;r and Uriited Nations Irag-

“ =

. | Kuwait Observation Missioh (UNIKOM)::

105



4 March 199¢

g % |

Compcmallon paymens o Faqi private citizsens whose assets remained on

Kuwaini lerntory following the demarcation of the Iraq-Kuwazt border 3

e ) =
AT “;-’".w .
B = LA =¥

Condemned lhe lmql mduary bwldup on Kwam barder o

s T =

=X T,

;| Created the Oil, for-Food Programme. Supported by resolution 11 l 1.

1—3

1996 =

== 5
- I e Demands Irag allow access to Jue.r weapon.t zran.wort cmd equment
={12 June 1996 | Unanimous ., _ Prea ST
Sem. b = <i | by United Nations Spec:al Commu.tlon weapou: inspeciors.
- R W oz
17 December i = =
Sl B Changed the lraqr wpccﬂon pmgrmn fmm UNSCOM o UWMOVIC L ;.
11999 = o, o ] Ve ot

‘t?#

‘ the US, UK, and other members af the ! caalmon of the willing” declared

: that Iraq remamed in mafenal breach of resolution 687 Eﬁ'om aimed at a
ol Jre R SF e

REL

Gave lraq 'a ﬁnal opporrumry 0 comply "with its dzsa:mamem obhganons

rET, T e

Aﬂerh'am Bln'of UNMOVIC reported 0 the UN .on .7 March 2003

PR

new. Councll resolution authonnng'we invasion were aborted owing (o

* | Recognized ‘the US and the U

-,AL:—J--

Taw, with' Iegmma!e auzhonry in Iraq rRemowd economic :am:naru Jmpased

1 4-0-1

abslammg -

| resotuttons 1557, 1619, and 1700. Yer R

e B:dor.wd the dlssolulion o !he  Coalition Prawslonal Aulhorﬂy in fawr of

A = T
d:e lmql Interim Govemment as a step taward demacmcy 1 —

| Extended lhe mandate for Midtinational Forde Irag wntil 31 December 2007

T3 -
&= oz

R e

. Emnded the mandate for Multinational Force Iraq urml 31 December 2008

h
A N-l]f' \

By

Lot~

=z ;,,‘J‘LA ks

Jt shows no resolution has ever been passed to strike Iraq on potential threat of WMD.
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4.2. ILLEGALITY OF IRAQ INVASION
The US invasion on Iraq is illegal in terms of all the documentary records of UN Security
Council. The Bush Administration was not capable to afford a sole proper justification
for a pre-emptive strike. Only 4 members out of 15, of the Security Council voted in
favour of war on Iraq. The major intention for the birth of the UN was to hamper the
scourge, the unjustifiable death and brutal annihilation of human beings. The Preamble to -

the UN Charter articulates;”

“to save succeeding generations from the scourge of war, to establish conditions under
which justice and respect for the obligations arising from treaties and other sources of

international law can be maintained.”

Michael Mandel a Canadian Law Professor and an economist expressed that US war on

40

Iraq was an unlawful war;~ “America’s war on Iraq in 2003 was its third illegal war in

jUSt un&er four years. Each one was a blood horror, but the Iraq war distinguished itself
both for its bloodiness and for the flagrancy of its illegality. It was virtually certified as
illegal by a defeat at the Security Council so unspinnable that President Bush had to back

down from his boast to make the members “show their cards” by forcing a vote.”

US launched war against Iraq without the prior permission of UN Security Council
developed into a war of aggression, as per the UN Charter, because it did not fall into the
category of self-defence and was not approved as absolutely necessity*' in the collective
interest of international peace and security. According to the Nuremberg Tribunal, a war

of aggression is the -supreme international crime. No doubt that the US Congress

% Preamble of UN Charter 1945“we the peoples of the United Nations determined”; “to save succeeding
generations from the scourge of war, which twice in our lifetime has brought untold sorrows to mankind, to
establish conditions under which justice and respect for the obligations arising from treaties and other
sources of international law can be maintained, and For These Ends, to ensure, by the acceptance of
principles and the institution of methods, that armed force shall not be used, save in the common
interest...”

“ Michael Mandel a Canadian Law Professor, “America’s war on Iraq in 2003 was its third illegal war in
just under four years. Each one was a blood horror, but the Iraq war distinguished itself both for its
bloodiness and for the flagrancy of its illegality. It was virtually certified as illegal by a defeat at the
Security Council so unspinnable that President Bush had to back down from his boast to make the members

“show their cards” by forcing a vote.” - - -

*! Garda Ghista, Preemptive Invasion and international Law , December 14, 2005,
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approved Bush to wage his war of aggression, which made the war legal as per present
American practice but illegal as per the War Powers Act of the US Constitution.
Furthermore, this never made it legal as per international law. In international law, any

war of aggression constitutes a war crime and crimes against humanity.*

The most terrible and the worst feature of the supreme international crime committed by
Bush and Administrators is that it he considers that he will not at all be punished for his
crimes. When the invasion on Iraq first took place, “Amnesty International” and “Human
Rights Watch” were determined about monitoring the laws and customs of war, but they
never announced to the media that this war was aggressive and was illegal in the eye of

international la.*?

4.3. PRINCIPAL RATIONALES TO ATTACK IRAQ

The UN Charter is the major source of international law.** All member states are legally
bound to abide by the terms of UN Charter UN Charter generally bans the exercise of
force under Article 2(4)*°, except when certain conditions are met. This rule was
"enshrined in the United Nations Charftr in 1945 for a good reason: to prevent states
from using force as they felt so inclined", said Louise Doswald-Beck, Secretary-General

International Commission of Jurists.*®

In accordance with the Article 51 use of force is allowed when an armed attacked has
occurred. So, in the absence of armed attack no one either US, UK or its coalition

members is not allowed to attack Iraq. If from the adversary the threat is confirmed then

“2 Nuremberg Principles, Principle vi A

Available at; http://en.wikipedia.org/wiki/Nuremberg_Principles

* Garda Ghista, Preemptive Invasion and international Law , December 14, 2005.

“'Howard Friel and Richard Falk, “The Record of the Paper: How the New York Times Misreports Foreign
Policy,” Chapter I, Without Law of Facts, The United States Invades Iraq,” pages 15-17,
http://books.google. oom/books"ld=LM7cRyru0voC&pg—PAl5&dq UN+Charter+Iraq+1nva.snon+2003+v1

olates&cd=1#v=onepage& q=&f=false

 Article 2(4) of the UN Charter, http://www.yale.edw/lawweb/avalon/un/unchart.htm#art2

“All members shall refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner inconsistent with the
purposes of the United Nations.”
* International Commission of Jurists, 18 March 2003, Iraq - ICJ Deplores Moves Toward a War of
Aggression on Iraq )
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the UN Security Council itself authorized to use force. The US and its allies declared Iraq
war through joint resolution®’ entirely legal because it had already been authorized by the
UN SC Resolution. US resumed the previously demised authorization under temporarily

suspended hostilities.

The International’ Commission of Jurists, US National Lawyers’ Guild,*® US Lawyers
committee on Nuclear Policy, and other legal experts have noted Iraq war illegal, and

were of the view that the war was without the prior authorization of SC.*
4.3.1. Saddam’s Link to Al-Qaeda

The Bush Administration focused a specific attention on alleged links between President
Saddam Hussein and Jordanian terrorist Abu Musab al-Zarqawi, whom Powell called a
“collaborative of Osama Bin Laden® After Iraq invasion started, no evidence was
marked betweeq Al-Qaeda and Iraqties of terrorism, by intelligence ageﬁcies, like US
CIA, the Defence Intelligence Agency (DIA), and the Defence Department’s Director
General’s Office. CIA in October, 2004, reported that "CIA found no clear evidence of
Iraq harboring Abu Musab al-Zargawi. S Eventually, due to lack of evidence “(;f
Connection between Al-Qaeda and Saddam regime encouraged war critics to allege that
“fhe; Bush Administration fabricated such link purposely to strengthen the case for the
invasion.””

Previous to the March 2003 US attack on Irag, US President Bush claimed to have solid
evidence that Iraqi dictator and autocrat President Saddam Hussein possessed and was
hiding “some of the most lethal weapons ever devised.” At that time Bush notified that

Saddam would “stop at nothing until something stops him.” _The Bush Management

7 Online News Hour: Text of Joint Congressional Resolution on Iraq - October 11, 2002". Pbs.org.
Retrieved on 13 April, 2010. )

“® National Lawyers' Guild, 2007 Amendments and Resolutions, "Resolution on Impeachment of Bush and
Cheney," http://nlg.org/membership/resolutions/2007%20Resolutions/Impeachment%20resolution.pdf

“ “Links to Opinions of Legality of War Against Iraq". Robincmiller.com. Retrieved 19 may, 2010

® Abu Musab al-Zarqawi,

http://en.wikipedia.org/wiki/Abu_Musab_Al-Zarqawi (Retrieved on 23 March, 2010 )

3! There were no weapons of mass destruction in IragJutian Borger in Washington ,The Guardian, Thursday
7 Octaober 2004 11.35 BST, Article history

52 Millan Rai, with a Chapter by Noam Chomsky, War Plan, Ten Reason against War on Irag. Verso 2002,
New York, P. 131
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further alleged that Saddam had covert relatidns with the Al Qaeda terrorist association
that accomplished the September 11th attack on the United States of America.
Consequently, a massive attack was commenced to put an end to the rogue Saddam
dictator’s regime. Bush arguéd that we shall make use of every tool to counter the threat
caused by Saddam.”. The strategic r;lan which the Bush government employed mainly

based on the doctrine of “best defence is a good offence.”™* The arrangement of pre-

emptive strike to attack Saddam’s country before he could attack the United States

resulted in a rapid and irresistible intervention that kicked out the Iraqi leader.”
Though even the intelligence agencies contemplated that Saddam was concealing WMD,
but no evidence could be discovered in support of those declaration or claims about

Saddam’s collaborative relationship with Al-Qaeda.*®

By early December President Bush was showing signs of frustration that the neocons
agenda to which he had subscribed was leading him nowhere. An&egarly indication came
when a reporter asked Bush if the US had found any evidence of links Hussein and Al-
Qaeda. “No” he replied, “We have found no evidence.”

4.3.2. Possession of Biological and Chemical Weapons Pretext to Attack
The United States reasonably has been vexed about embittered countries that possess
WMD,” or going to possess such weapons in particular the states like Afghanistan and
Iraq or other fragile states. The states declared as rogue state by President George W.
Bush as Iraq, Iran and North Korea are also threat for US and its allies said by President
Bush. But mere the possession of such weapons or the future planining to get hold of such
weapons does never amount to a ground for brutal armed attack, because the diplomatic
ways can be used to resolve the issues. Certainly, Iraq has been prohibited by the UN
Security Council from any type of manufacturing of nuclear weapons Nuclear or

chemical Weapons, which followed to its defeat in the Persian Gulf War, 1991. This

53 US NSS 2002, Introduction.

' US NSS 2002, P.6

%% Chrles W. Kegley, Jr. University of South Carolina with Eugene R. Witkopf, Louzszana State Umversrty,
World Politics, Trends and Transformations, ed. Carl Bexter, Thomson Wadsworth, 10" ,2004, p. 589.

% Steve Perry, The Bush Administration’s Top 40 Lies War and Terrorism, Bring ‘em On!
http://holywar.org/txt/039.htm

T US NSS, 2002, President Bush, West Point, New York, June 1, 2002.
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prohibition wss employed in the 1991, UNSC Resolution 678, by the allied campaign

against Iraq in “Desert Storm”. 58

Although Iraq was the signatory of NNPT, but the violation of a non proliferation
regulations and disarmament requirements do not itself qualify to an armed attack. As, in
an advisory opinion the ICJ held that for most of the states, the mere custody of Nuclear
Weapons is not unlawful in customary international law. As the ICJ held, “in view of the
current state of international law, and the elements of fact at its disposal, the Court
cannot conclude definitively whether the threat or use of nuclear weapons would be
lawful or unlawful in an extreme circumstance of self-defence, in which the very survival
of a state would be at stake. ”° The mere custody when there is no threat of use does not

qualify to an illegal and pre-emptive armed strike.
4.4.. - »PRE-EMPTIVE INVASION AND WMD

It is ridiculous pléa to seek WMD as a pretext for invasion of Iraq, because quite a few
times the UN inspectors had inspected Iraq to find Chemical Biological and Nuclear
Weapons under the UNSCOM, IAEA and UNMOVIC, but they found not any
weapons.*® Even after US attack, The Iraq Survey Group (ISG) of seeking weapons could
not find any chemical or biological weapons. According to international law there is only
UN 'SC which authorizes the use of force, but US unilateral action is the violation of

international law.

%8 Security Council Resolution, 687 (March 1991).

http://www.google.com.pk/search?q=SC%20Res%20687%20%28March%201991%29.&ie=utf-§ & oe=utf-

8&aq=t&rls=org mozilla:en-US:official&client=firefox-a&source=hp&channel=np

%% Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. 226, 266 (July

8). The vote on this part of the decision was 7-7 with the president voting in favor to break the tie.

% Hans Blix at the Iraq war inquiry - live, Politics Blog, guardian.co.uk.
http://www.guardian.co.uk/uk/blog/2010/jul/27/hans-blix-iraq-inquiry-live

Fred KaplanPosted ,The Iraq Sanctions Worked,And other revelations from David Kay's report, Tuesday,

Oct. 7, 2003, at 7:08 PM ET :

http://www slate.com/id/2089471/

“Throughout the report, Kay kicks up a sandstorm of suggestiveness, but no more. He notes, in alarmmg

tones, the discovery of "a clandestine network of laboratories and safehouses within the Iraqi Intelligence

Service," including equipment "suitable for continuing CBW [chemical and biological weapons] research"

(all italics—here and henceforth—added). This is an interesting finding, but it says nothing about CBW

development or production or deployment, and proves nothing about whether the equipment was actually

intended or designed for CBW purposes.”
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A renowned scholar Perle remarks:5'«.

The most dangeroz;'s of these states are those that also possess weapons of
mass destruction... The chronic failure of the Security Council to enforce
its own resolutions is unmistakable: it is simply not up to the task. We are
left with coalitions of the willing. .. we should recognize that they are, by
default, the vest hope for that order, and the true alternative to the
anarchy of the abject failure of the UN.”

Obviously, Perle puts down the ground for the new-fangled Bush Doctrine

of pre-emptive/preventive attack of other nations whenever and wherever

it pleases. The “coalition of the willing’ is a euphemism for the US

government and whichex;er other governments it bribes or blackmails to
_Join their imperialist invasions. 62 i

e L

e

In international law the so-called Bush doctrine of pre-emptive strike is a piece of moral
and legal junk. With respect to humanitarian values and the US claimirfg to be the
protector of humanity, if the lives of people of other nations are of equal valﬁes as the
lives of Americans, then on what ground, international law supports US to engage in
preemptive attack without any evidence to support that invasion. The death toll and
destruction embodies that the perpetrators of this unlawful invasion on Irag, the real
terrorists are Americans rather than the nation being attacked. Therefore the Bush
Doctrine, as Dr. Mandel points out, “is just a sick veneer for the real doctrine that says
Might Makes Right.” He further comments that any nation can wage in preemptive strike,
but the US is the only nation due to its mighty power can succeed in such an attack. US
has a huger stockpile of WMD than all other nations of the world. If self-defense was
appropriate way of war to Mr. Bush, then there should be “universal authority,” which

implies that any country should be justified to invade in the name of self-defense. But

:' International Law Scholar Richard Perle, Guardian March 21, 2003.
bid . .
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Mr. Bush did never under the provisions of this universal demand of international law.

He decided for wars without help.5
4.4.1. Nuremberg ban on Pre-emptive Strike

The preemptive war is unambiguously unlawful. The International Military Tribunal
known as Nuremberg Tribunal 1946, prohibits the use of force in self-defence to prevent
a future allied invasion.®® The Tribunal concluded that such attack would violate the -
customary limitations on self-defence and the constituted wars of aggressions whose

proscription has been demanded by the conscience of the world.*® As the Tribunal added:

“To initiate a war of aggression, therefore, is not only an international
crime; it is the supreme international crime differing only from other war

crimes in that it contains within itself the accumulated evil of the whole.

5‘, ¥, o kY

The érastic and cruel war of aggression perpetrated by George W. Bush was the only
factor imminent leading up to March, 2003. The common people, in every country were
opposing the impending US invasion on Iraq. Even the people of US its coalition forces
demonstrated against the Traq wa;r.ﬂ No doubt the war was fought to collect the private
wealth, to maintain anarchic and imperial power which mainly include§ the Iraq’s oi~l

reserves.

4.4.2. The ICJ’s View on Article 51 and Anticipatory
Self-Defense Nicaragua v, US

The international Court of Justice has expressed its views On UN Charter Article 51 for

two times, first, in the Nicaragua v. United States Case®® and second in the “Advisory

% Ibid
 peter Carter QC, Chairman of the Human Rights Committee of the English Bar, The Guardian, London,
Thursday 13 February 2003.(Taken from Tearing up the Rules:The Illegality of Invading Iraq, The Center
gsor Economic and Social Rights March 2003, Emergency Campaign on Iraq )

ibid :
% Nuremberg Tribunal 1945
8 Michael Mandel, How America Gets Away with Murder: Illegal Wars, Collateral Damage and Crimes
Against Humanity, Pluto Press, USA, 2004, p. 208. ’
1986 ICJ
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Opinion on the Legality of the Use of Nuclear Weapons in Armed Conflict”.?® In former

Case, the Court located that the parties had relied mainly on the traditional right of self-
: !

defense in the case of an armed attack. But the question of the legality of a response to an

.. 1 .
imminent threat of an armed attack was not raised.

Judge Schwebel commented the Judéxnent, nevertheless that a “state may react in self-
defense...only if an armed attack occurs”.”’He further stated on the issue: “I wish to
make clear that, for my part, I do n(;t agree with a cdnstruction of the United Nations
Charter which would read Article 51 as if it were worded: ‘Nothing in the present Charter
shall impair the inherent right of individual or collective self-defense if, and only if, an
armed attack occurs...” I do not agree that the terms or intent of Article 51 eliminate the
right to self-defense under customary international law, or confine its entire scope to the

]
express terms of Article 51.”"' E

>

[}

o
Moreover the Court interpreted the meaning of the word ‘inherent’ in Article 51, stating
that “it cannot,: therefore be held that Article 51 is a provision which ‘subsume and

supervenes’ customary international law.”"

The Court concluded in its judgment that the United States was "in breach of its
obligations under customary internatlional law not to use force against another State",
"not to intervene in its affairs”, "not to violate its sovereignty", "not to interrupt peaceful
maritime commerce”, and "in breach of its obligations under Article XIX of the Treaty of
Friendship, Commerce and Navigation between the Parties signed at Managua on 21
January 1956." Conclusively the ICJ still has neither accepted nor rejected the doctrine of
anticipatory self-defense in the post-Charter era!

% 1996 ICJY

71986 ICY i
' Ibid z
2 ibid
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i
4.5. DOCTRINE OF PRE-EMPTIVE STRIKE ......

A DEPARTURE FROM INTERNATIONAL LAW
The Bush Doctrine of pre-emptive sfiﬁke is a likely to be a radical exit from existing
strategies and guiding principle as V\}ell as a departure from international law. The US
President Bush ‘was ineffectually atte;mpting to legalize an unlawful military strike on
another sovereign nation, and using force against the territorial integrity or the political
independence of Iraq. Bush was exprgssly toppling down internationally recognized Iraqi
leader Saddam Hussein, and his leg%timate government was overturned by the world -
champion of democracy USA.” B{lsh intervened Iraq militarily without the prior
permission of the AUN Security Counclil. Bush committed a war of aggression against Iraq
that had not commenced any preceding act of hostility against the United States.™ This
act of aggression was carried out by one country US alone,” which happens at present to
e‘nJ:qy a position of the world’s unparzi}leled mightiest military power.”
Dot : i A
This Doctrine of preemptive strike which is not allowed by any country to intervene
against the sovereignty of any other state, the right of the United States to intervene
militarily in any country it reckons a danger. It just relies on the theory of no recourse to
the United Nations or any external authority, but just on the principle of enforcement of
the might is right. If the US were to unilaterally wage a war on Iraq, then what moral
authority would America have for w?ming North Korea, for attacking South Korea, or
for India attacking Pakistan, or for Térael attacking any of its neighbours pre-emptively

again? -

The pre-emptlve stnke has realized the modern world that we would be back to the law of
the jungle and all the progress we have made over the years would be wiped out by this

pernicious Bush Doctrine.

) A - .
;i Garda Ghista, Pre-Emptive Invasion and International Law, Global Research, December 13, 2005
Ibid
™ US NSS, 2002, President Bush, Washmgton D.C.(The National Cathedral), September 14, 2001.
76 Bush National Security Strategy, 2002, Intrloductlon
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4.5.1. Regime Change a Drgma

In his National Security Strategy, 2002, President Bush made another allegation on Iraq
that Saddam’s regime was an evil, r(i)gue and threat for not only for its neighbours but
also for US and its allies. In Octoberf 2002 Bush stated about his future strategy against

u71 Again Bush stated,

Iraq that, "the stated policy of the Ur;ited States is regime change
“now I happen to believe the regime (E)f Saddam is a very brutal and repressive regime, I
think it does enormous damage to th‘e Iraqi people... so I have got no doubt Saddam is
very bad for Ifaq. “BIn a press colnference on January 31, 2003, George W. Bush
reiterated that, “Saddam Hussein musft understand that if he does not disarm, for the sake

of peace, we, along with others, will go disarm Saddam Hussein.”"

i

Throughout the preclusion to the Iraq invasion George Bush was explicitly more
concemed about askmg a single questlon from the chief UN weapons inspectors, .“Has
the Iraqz regime fully and uncondztzonally disarmed, as required by Resolution 1441, or
has it not?”® the major allegations that US ,made against Iraq were that Iraq was
developing WMD and harbouring térrorism. When Collin Powell presented computer
generated images of the mobile proéiu‘cing facility for WMD to the UN, the Russian
experts criticized this evidence and -considered it dangerous and diffipult to manage.
These allegations were without solid éround and evidence. It was mere a dramatic regime
changer81 and to topple over Saddam }eghne and the real motive was to control Iraqi oil
reserves. E

i

e

i

]
7 By Bob Kemper, “ Saddam can keep rule if he complies: Bush”, US president doubts Iraq will satisfy
UN
Daily Times October 23, 2002.
http://www .dailytimes.com.pk/default. asp"page—story 23-10-2002_pg4 1
’® Tony Blair October, 2002, PM gives interview to Radio Monte Carlo. - =
7 vBysh, Blair: Time running out for Saddam®. CNN, January 31, 2003. Retrieved May 22, 2010.
¥ president George W, Bush, President George W. Bush Discusses Iraq in National Press Conference. The
East Room, White House, March 6,2003
http://georgewbush-whitehouse.archives.gov/news/releases/2003/03/20030306-8.html
* G eorge Tenet with Bill Harlow, At the ‘Centre of the Storm, My years at the CI4, Harper Collin
Publishers, New York, 2007, P. 369 {
!
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4.5.2. US Unilateral Action,...... Aloofness from World Community

The unilateral way of using force is uhlawful according to Article 51 of the UN Charter,
this strike can only be lawful if autho'frized by the Security Council. German Chancellor
Gerhard Schroder stated that Germanil" would not support a US act of aggression unless -
it were approved by the UN Security iCouncil. In response, President Bush and his allies
developed new definitions of the term “self-defense,” saying that today it includes
preemptive invasion against “potenti;.l aggressors.”? Frequently Bush emphasized that
the established strategies of nuclear djeterrence and containment were inadequate for the

1
present. But Bush could not provide any confirmation.®

4.5.3. Lack of Authorization to Exercise of Force

Since Iraq invasion on Kuwait in 1990 SC has passed 60 resolutions. Resolution 678 is
the most relevant tot the issue passed on November 1990. It authorized ' 'member states
co-operating with the Government of Kuwalt .to use all necessary means" to (1) “execute
Security Council Resolution 660 and other resolutions callmg for the cease-fire and to
stop of Iraq's occupation of Kuwalt and withdrawal of Iraqi forces from Kuwaiti
territory” and (2) "restore mternatxonal peace and security in the area." On the other hand,
the phrase "restore international peace and security in the area” was expllcxtly understood
Wthh referred to Iraq's attack of Kuwalt But for US this phrase was not a blank check
for future military aggression against Iraq

4.5.4. United Nations Respdnse on New Fangled Doctrine
|

On September, 23, 2003, Secretary GLneral of the United Nations, Kofi Annan expressed
|
the disapproval of the exercise of preemptive strike as observed in Iraq. He stated that

i
this strategy would establish a dreadful and bad model for the future. Annan put emphasis

on -that Article 33 of the UN Chart!:r evidently demands that “infernational disputes

i

8 Anthony Dworkin, Crimes of War Pro_|ect ‘Iraq and the ‘Bush Doctrine’ of Pre-Emptlve Self-Defence,”
Intro August 20, 2002. |
http://www.crimesofwar.org/expert/bush-intro.html .
& Garda Ghista, Pre-Emptive Invasion and International Law, Global Research, December 13, 2005
Ibld i
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should be hand"led through peaceful means.” The implementation of UN Resolution
1368, after the September 11, 2001, attacks, “the Security Council’s interpretation of
Article 51 officially and for the first time made the UN responsive to threats from non-
state actors.”%
4.5.5. Kofi Anon Declares Iraq War Illegal
In an interview to the BBC World Service United Nations Secretary General Kofi Annan
said on September, 16,2004, that “ the US-led invasion of Iraq was illegal, the war was
not in conformity with the Security Council, with the U.N. charter." When he was again
asked to confirm, "It was illegal?," Annan replied: "Yes, if you wish," adding: "I have

indicated it is not in conformity with the UN. Charter; from our point of view and from

the Charter point of view, it was illegal. "

4.6. BUSH DOCTRINE’S INADEQUACY

Fd

ThéﬁBtis‘ﬁ'doctriné, fgils to plainly define the conditions under which pré~em§tive force
should be legitimate. Indeed, such an‘fbiguity seems to be deliberate, as comments by the

State Department’s Legal Advisor suggest:
: t

“Each use of force must find legitimacy in the facts and circumstances that
the state believes have made it necessary. Each should be judged not on
abstract concepts, but on the particular events that gave rise to it. While
nations must not use preemption as a pretext for aggression, to be for or
against preemption in the abstract is a mistake. The use of force

b4
preemptively is sometimes lawful and sometimes not. 87

The threat inherent in such an open-ended notion of pre-einptive self-defence are evident.
First, the lack of clear and objective legal standards could result in increasing global
instability and insecurity. If other states act on the same rationale that the US has

proposed, and accept such military action as a legitimate response to potential threats,
' i

¥ Heisbourg, The French Strategy was published in September 2002 and is available

on the French Defense Ministry’s Web site (http:www.defense.gouv.fr/actualities/dossier/d140/index.htm).
% Kofi Anon, BBC Interview on Thursday 16, September, 2004.

¥ Memorandum from William H. Taft 1V, Legal Adviser, US State Department, to the American Society of
International Law — Council on Foreign Relations Roundtable in Old Rules, New Threats, Policy
Implications of the Bush Doctrine of Preemption, 18 November 2002
<http:/www.cfr.org/publication.php?id=5250>
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then a ‘messy world would become a lot messier’.®® Once the US invokes this broad
concept of preemptive self-defence to justify prophylactic military policies, nothing will
stop other countries from doing' the same. Doctrines that lower the threshold for
preemptive action thus exacerbate regional crises already on the brink of open conflict.
Fer instance, states such as Ethiopia and Eritrea might use the doctrine to justify a first
strike, and the effect of the US posture may make it very difficult for international

organisations to counsel delay and dipiomacy.

i
Second, the Bush doctrine may also adversely affect long-standing jus in bello
restrictions on the conduct of warfare. A broad interpretation of preemption would not
only weaken restraints on when states might use force, but also on Aow they ‘may use
force.® For example, following the traditional legal principle of proportxonahty would be
difficult in a preemptlve war: There is no measure that can be used to assess
i)r;;onlonallty agamst a future attack. Any state contemplatmg preemptive military
action must make a subjective determination about future events and about how much
force will be needed for successful preemption. Conﬁonted with such uncertainties, states
are likely to rely upon worst-case analysis leading often to a disproportionate Vuse 'of

force.

A f : :
The National Security Strategy of the US 2002 — commonly referred to as the ‘Bush

doctrine’ — recognizes the need for a change and therefore argues that,

“We must adapt the concept of imminent threat to the capabilities and
objectives of today’s adversc;ries. Rogue states and terrorists do not
seek to attack us using conventional means. They know such attacks
would fail. Instead, they rely on acts of terror and potentially, the use .
of weapons of mass destruction — weapons that can easily be

concealed, delivered covertly and used without warning.”, »90

% Bill Keller, ‘Preemption’, The New York Times Magazine (New York) 15 December 2002, 115. 44
{2005) 2 UNELJ Hannes Herbert Hofmeister
% Mary Ellen O’Connell, The Myth of Preemptive Self-Defense,2002, p. 19.
* National Security Strategy of the United States, 2002
i
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The National Security Strategy then sets out the standard by which the US will act:
i

“The greater the threat, the greater is the risk of inaction — and the
more compelling the case for itaking anticipatory action to defend
ourselves, even if uncertaimy:remains as to the time and place of
the enemy'’s attack. To forestall or prevent such hostile acts by our

adversaries, the US will, if necessary, act preemptively.””"

Although the Bush doctrine responds to the need to adapt the Charter’s rules on self-
defence to new threats posed by terrorist networks and weapons of mass destruction, it is
not the right way of dealing with this complex issue either. In particular, its policy
implications are far-reaching and could be potentially de-stabilising. Already Emmerich
De Vattel warned that _ |

“... a nation may anticipate the othej' ’s design, being careful, however, not to act upon
vague. and doubtful suspicions, lest it should run the risk of becoming the aggressor

rtself .92 If ‘preemptive’ self- defence i is to become a recognized tenet of international law,

its scope must be clearly defined in order to avoid unwarranted aggression.”

Last but not least, doctrines that loéver the threshold for preemptive action may also
create a perverse incentive: They m:;y accelerate the WMD arms race insofar as it can
become rational for states actually t(:) acquire WMD if they a}ré going to face military
action simply based on the fact that they are suspected of possessing such weapons. If a
state, for example Iran, becomes con\:inced that it will be the ‘next candidate for régimg
change’, it is likely that it might accelerate its WMD programme. Indeed, one of the
lessons which the North Korean exani%ple holds for other rogue states is that possession of
a nuclear deterrent keeps the US froxin seriously considering military action.” Iraq — so

the argument goes — was attacked precisely because it lacked an existent nuclear

|

% ibid 1

%2 Emmerich De Vattel, The Law of Nations, Joseph Chitty trans, 1849 ed p.291.

Hannes Herbert Hofmeister, Neither the ‘Caroline Formula® Nor the ‘Bush Doctrine’ -~ An Altemative
Framework to Asess the Legality of Preemptive Strikes

% North Korea’s February 2005 announcemént might be interpreted as an exphclt attempt to reinforce the

deterrent effect of its nuclear arsenal.
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deterrent, whereas North Korea remains fairly safe because of its nuclear weapons

arsenal.
4.6.1. A Short-Lived Doctrine---- Implications of Pre-emptive Strike

Theoretically preemption seems bettef that of likely to be in practice.”® If United States
continues the policy of Pre-emptive invasion then in future it will be strategically .
unsound and unwise to run with the international organizations which proscribes such
action. Keepmg up the option of preemptlve self-defence is a one thing but the
authorization by the presidency is qmte another. The preemption loses its spirit when it is
launched against the weak, rogue and axis of evil states. US strategy to disarm Saddam
Hussein, to liberate the Iragi people from the cruel clutches of dictator does not amount to
a moral or legal justification to intervene in Iraq. US employs double standard while
dealmg with the same issue, as to seck WMD in Iraq US exercise force where the
onloglcal Chemical and Nuclear Weapons are not confirmed. On the other hand in the

case of North Korea which possesses the active NW, the US administration is silent.”

If the act of preemption is utilized to preempt the terrorists before they.are fully
materialized with WMD, But this issue is still under debate whether to cope with
Terrorism and WMD, the strike preemptively is enough and justified. This doctrine has
no place in international discipline of the world. It was actually an unwise and crucial

tool to secure the American interests in the region.”

4.6.2. ﬁefeds in Pre-emptive Strike
The Bush doctrine suffers from a numbér of defects. The peremptory manner of its
emergence adds the confusion in 1t I’é focuses entirely on the United Sta';es unilateralism
and it failed to consider the consequences for international relations. If wides;;read claim

of preemption by states as a right to act preemptively prevails then the weaker states will

% Ivo H. Daalder, Policy Implications of {he Bush Doctrine on Preemption, Council on Foreign Relanons :
Press, November 16, 2002 - N
gttp dwww cfr. org/mtematlonal -law/policy-implications- bush-doctnne-preemptlon

ibid
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at the impending threat by the powerful.”” It also failed completely to mention the non
intervention norm by transforming the problem of how the United States might address a
few hard cases into general doctrine it appeared to undermine the intervention norm more
directly than was necessary. Coupled with the proclamation of the Axis of evil® in
Bush’s January state of the Union speech, its effects internationally may have been to

cause more anxiety and opposition than reassurance.

The impact of the doctrine on the evolution of Iraq crisis in 20002-2003 was largely
negative. In the event officially justification for he war were cost in the less abrasive
terms of Security Council Resolutions. It was generally critics of the United States who

vied the war as the first application of the preemption doctrine.”

4.6.3. The Hazardous Precedent of Bush Doctrine

B

C\i.eofg'é W. Bush and his doctrine has been thrown into the rubbish stack of history to

regenerate an old, superfluous and redundant doctrine formulated by his own. It is a most

treacherous, shock'® and dangerous doctrine and one which threatens to plunge the
g

world into chaos and anarchy, and is a doctrine which rejects and repudiates every

principle of international law.'"!

i
4.6.4. Disadvantages with the Doctrine

The major concern of Bush Doctrine of pre-emptive strike is that in any way there is no
chance of its regular practice. But danger lies in its practice is that it may be a dangerous

precedent for the weaker and the fragile states. The exploitation will start by the states.
i

%7 David M. Malone, The UN Security Council, From the Cold War to rhe 21" Century, Vinod Vasishtha,
Viva Books Private Limited, New Delhi, 2006 P. 145

% US NSS, 2002

* David M. Malone, The UN Security Council, From the Cold War to rhe 21** Century, Vinod Vasnshtha,
Viva Books Private lelted New Dethi, 2006, P. 145

"% Ibid

1! Tan Boyne, The dangerous Bush Doctrine, Jamaica Gleaner: Sunday February 23, 2003
http://jamaica-gleaner.com/gleaner/20030223/focus/focus.html
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4.7. EUSH DOCTRINE; A CARTE BLANCHE ON THE WORLD

The subject of Bush doctrine of pre-emptive self-defence strike is clear that it is absurd
and ridiculous in international law. If such anarchy of unilateralism prevails then how
will the international community be able to stop misuse of the right of pre-emptive self-
defence? It is clear that the Bush administration has recommended a regulation that offers
whenever, and wherever, a terrorist group or if a possible threat from a state is
recognized; it may be damaged without essentially requiring the support of the
international community. In this manner the US has the right to strike pre-emptively at
any nation that it decides is developing WMD or harbouring terrorism. This does
certainly mean a carte blanche for a war on the world, in the opinion of most of the

international law scholars.

4.7.1. IR:AQ or USA a Rogue State (axis of evil)? o

¥
A rogue state is:one that is dishonest, not abiding by the international laws and behaving
differently from the world acc?pted standard and causing trouble to the internationally
accepted norms.'” When we ke;anly observe US and Iraq under the parameter of the
definition of and the characteristics of rogue state it is obvious that US is the rugue state
ﬂot_]raq. We can also analyze it I}ndef this criteria by asking some questions: ;vho used '
the prohibited weapons for the first time on Japan? Who has broken the UN Charter"?
Who has used the preemptive self-defence an unauthorized }')’:olicy? Who intervenes
against the political sovereignty and territorial i;tegrity of smalle;- states? Who has killed

millions of people around the world in countless wars and covert operations?

Bush in his NSS, 2002 has declared Iraq an axis of evil because Iraq is going to produce
WMD. If the standard of roguism is possession of dangerous weapons then US is the
major threat for the world and the axis of evil. Bush has declared North Korea, Iraq and
Iran “the axis of evil” it implies that three states are the orbits of evil worldwide and the
states of the world are sacred and harmless. Washington and London declared the Iraq a

niajor “rogue state” because Iraq is a “threat to its neighbors and to the entire world, an
i

12 A. S. Homby, Oxford Advanced Learner’s Dictionary, Oxford, Oxford University Press, 5 th ed. P.
1018. -
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outlaw nation led by a reincarnation of Hitler who must be contained by the guardians of

world order.”'®®

Pointing to Iraq as a rogue state Bush in his NSS, 2002 said, “new deadly challenges have

emerged from riogue states and terrorists, determining to obtain destructive weapons,

providing it to the terrorists, using WMD.” He further blamed that “these states have

brutalized their own people, displayed no regard for International law, callously violated

international treaties and not comply;'ng with the UN SC Resolutions, sponsor terrorism -
around the world and are rejecting basic human rights and hate United States.”*

But the reality is quite contrary to all these allegations on Iraq especially. US
exceptionally constitutes its international policies as to wage war against Iraq. In this
context UN, US its allies and even its own intelligence were not agreed ‘with the
Pre51dent Bush rhetorlc about the_need to act unilaterally and the fabrlcated necessity of

b fa
attack Tt is assumed that Bush and his administration were war mongermg madmen'®’

not President Saddam.'®

US is the most alarming for the peace of t}}e world, not Iraq. The U.S. has br(;ken
international la»{' many, many times sjlnce the end of WWII. As Bush has expressed in his
NSS, 2002, “We have ignored the ﬁﬁdings of the International Criminal Court (Icc),'”
the World Court (International Court of Justice), the UN Charter and its resolutions and

agreements. US behavior is entirely inconsistent with international behavior over the last
15108

fifty years!

Though the international norms are obligatory to be observed, because in general
perception these are the measurement of the agreement of the nations. These obligatory

norms have been particularly codified in the United Nations Charter, International Court

' Noam Chomsky, Rogue State, Z Magazine April 1998

1% US NSS, 2002, Part V

1% ibid

1% Dana Milbank, Bush, VP alter basis for Iraq war, Say Hussein had 'ability to make' deadly weapons,
Washington Post, The Boston Globe, February 8, 2004

197 US NSS, 2002, Part IX

'% Noam Chomsky, Rogue States, the Rule of Force in World Affairs, Reviewed by David Cromwell, Pluto
Press (London), 2000 ,
hitp://www.chomsky.info/articles/199804--.htm
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of Justice decisions, and various conventions, protocols and treaties after WWIL. The

United States has ever been regarding itself as exempt from the conditions determined.'®

UN Security Council passed 16 resolution regarding Iraq wars but no single resolution
allowed any state to wage war against Iraq. But US subverted and twisted the
interpretation of the text of the resolution that 660, 678, 687, 1154, 1205 and 1441. US
justified the Iraq war on the behalf of the “Joint Resolution to Authorize the Use of
United States A;'med Forces Against Iraq,” in October 2, 2002 this resolution was passed
by the US President George W. Bush, with the support of Congress. So by the national
Constitution of the United States of America, the fight for anti-United States terrorism
was authorized.''’ The Bush administration explicitly stated that the resolution was aimed
to put pressure on the UN to join us in attacking Iraq for it’s nuclear, biological and
chemical WMD. Mostly US had to suffer aloofness, many times only one or two states
Jjoined its policies, many a times it got scot free of UN GA and SC. No doubt US aims to
p;omote Security Council resolutions aimed at furthering human rights, peace, nuclear,
chemical and biological disarmament, and economic justice. US have used veto power

more than 150 times, more than other veto powers of the world.'"'

Attacking a country on the ground of regime change, to search WMD, and false claiming
of having ties with terrorists group does not legitimize an invasion. The action of
preemption without the world community permission is quite unlawful in international.
US itself is the claimer of weapons non proliferation but itself is the biggest user,
p'roducer and smuggler. If Saddam regime was a threat for its neighbours and the breaker
of SC resolution then UN itself should take action, and its neighbours should go to SC to
take action against Iraq. Only SC can authorize to resort to war. Neither a state can do so
unilaterally according to Article 51 of the UN Charter. No state is allowed to go to
intervene against a territorial integrity of a state. But US violated the Charter’s Articles
51, 2(4), 2(7), 39 and 40. US has a159 violated the Geneva Conventions for targeting on

1% Noam Chomsky, Rogues Gallery, Rogue States Crisis in the Balkans, Tthe Rule of Force in World
Affairs, South End Press ,2000 )

11 2003 Invasion of Iraq. *
http://en.wikipedia.org/wiki/2003_invasion_of Iraq#Legality_of invasion

U William Blub, 4 Guide to the World’s Only Superpower, US Congress Press, 2008, P. 58
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civilians, collateral damages, on public installations, water supplies, food shortage,

medicine etc.!1?

In WWI and WWII, other US military interventions as proxy wars and direct wars
millions of people have killed, the major responsibility goes on the head of US. It has
more than 1000 military installation worldwide only to control the world. US wants to
establish its imperialism in the world. In the Middle East it controls the oil reserves. US

employs double standard in its policies.

From all these vreferences it is clear that is ever convergent to invade whenever and
wherever it wishes, that is the cause that I have been apprehensive to ask the International
authorities, Why does the United State pose nose in every country’s affairs? Why US
subverts the international law vehemently? Why does it repeating the primitive laws of
“might is right?” Why does it like for others whatever it likes for itself? Why it has 1000
milita?y installations in the world? Why does it monger wars? Why it has been targeting

the Middle eastern countries?

It can also be stated that US is the twister, subversive, law breaker and the employer of its
strategies of pre-emption, dissident of international then, who is rogue state IRAQ or

UNITED STATES OF AMERICA? Definitely the answer is USA.

4.8. STATUS OF PRE-EMPTIVE STRIKE IN
INTERNATIONAL LAW
To assess the rationalization of pre-emptive strike in terms oi' international law two
aspects are necéssarily considered; firstly, the principle of ‘jus ad bellum’, secondly the
appropriateness of a decision to go to war. In international law the essential basis is the
state sovereignty and territorial integrity as A;rticle 2(4)."? So international law eviaently
implies that state should not interfere with each other’s sovereignty and affairs. The
Charter of United Nations has a wide-ranging proscription against the exercise of military

force, ¢‘but authorizes the Security Council to use force even in the absence of aggression

12 Geneva Conventions 1947, ) )
13 UN Charter, Article 2(4) {
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by the target, and permits unilateral and non-UN multilateral acts of self-defense under

certain constraints.”' 4

According to the Articles 39, 41 and 42, the Security Council can authorize to use force
only. Article 51 authorizes unilateral and non-UN multilateral acts of self-defense. Thus,
according to the UN Charter there are two exceptions where force can be used: in case of
self-defense and when there are threats to peace and security. First, Article 39 provides
“right for the Security Council to determine if there is threat to peace and Article 42 tells |
that the Security Council can authorize use of force against the offending state. Second,
about right of using force in anticipatory self-defense, there are two interpretations of the
Charter on Article 51. It says that before there is actual attack, states cannot use
preemption as self-defense. Other interpretation is that it does not limit the use of force in
self-defense to actual attack has occurred. But it should be nearly certain that the attack
would occur. Thus, there are two interpretations about the permissibility of preemptive

war,

48.1. A New-Fangled Opening of the World

US strategy toward Iraq has challenged the vital purpose of the United Nations,
specifically the Charter’s proscription on the use if force. The Security Council has failed
to graép the common ground of intematikmal law. Bush and his Admir}istrétiori have
openly insisted that the U.S. will attack Iraq and hunt "regime change, under any and all
circumstances, including opposition in the Council.” President B_ush fllSO argued“ that,
"w; really don't need m);bo&y's perrn;‘ssi(i)n."“5 . |

The Security Council resolutions on Irag do not permit the use of force against Iraq. To
exercise such militarization US would require further authorization from the UN Security

116
1.

Council. ° The Bush administration has presented a number of justifications to start war

4Steven C. Welsh, Preemptive War and International Law, International Security Law Project, December
5, 2003.(taken from the From Deterrence to Pre-emption)

115 w78, Says U.N. Could Repeat Errors of 90's,” New York Times, p. Al (March 11, 2003).

e R, Singh, A. Macdonald, Matrix Chambers, Public Interest Lawyers on behalf of Peacerights, "Opinion
on the legality of the use of force against Iraq," para. 2, p. 3 (10 September, 2002); R. Singh, C. Kilroy,
Matrix Chambers, Public Interest Lawyers on behalf of the Campaign on Nuclear Disarmament, "Further
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against Iraq. Yet the pre-planned militafy action against Iraq is an act of aggression
against the territorial integrity of Iraq.""” The characterization of US strike on Iraq either
preemptive or ‘preventive does have nothing to modify the illegality of global
law.(Freiburg Lawyers Declaration, on behalf of over 100 German jurists, February 10,
2003)

The US government committed a mass murder of Iraqgi civilians without any excuse or
any lawful jurisdiction. US has committed crime in the eye of international law. If no one
is above the law then the US personnel involved in Iraq war must be punished. The war
criminals in Irag must be brought to justice.''*Canadian Lawyers Against War, January
23, 2003.

4.82.  Future Prospects of Bush Doctrine

The answer to the question of the legality of Iraq war in the legal context is significantly
clear. The scholars of international law and* the diplomats cut to the heart of the
legitimacy of Iraq war. The overwhelming public opposition globally to the Iraq war
highlights the illegality of Irag war. If the war is legitimatized by the UN Security
Council, then the coalition of wil}'ing nations can argue that they are lawfully permi't.ted to

ignore world community opinion.

The Centre for Economic and Social Rights (CESR) deems that observance of
fundamental ideology of international law is the essential prerequisite for defending the
Economic, Social and Cultural Rights everywhere.!'? The illegitimate and unauthorized
exercise of military force in Iraq intimidates the civilized and modernity of world drive us

back to the world where the lawlessness spreads and the law of jungle prevails over the

Opinion in the Matter of the Potential Use of Armed Force by the UK against Iraq,j+ para. 25, 28, p. 13-14
(23 January 2003). '

" David M. Malone, edi, The UN Security Council, From the Cold War to the 21* Century, Viva New
Selhi, 2006, p. 157.

8 Canadian Lawyers Against War, j°Chretien could face investigation for war crimes,j+ (January 23
2003).

11 p, R. Ghandhi, Blackstone s International Human Rights Documents, Oxford , Oxford Umversnty Press,
5™ edition, 2006 p. 81
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rule of law, where the peace for the enrichment of human rights are demolished by the

powerful states not only of Iragi people but of the people around the globe.

However anyway, the war waged by US and its coalition forces can never be justified
under realistic or logical analysis of international law. In support of US invasion on Iraq,
Bush’s arguments are based on the unilateral right of preemptive self defence. These
arguments are groundless and manifestly illegal, and Bush has added up to an act of
aégression within the legal capacity of a offense against security and peace. With such
unlawful wars the collective responsibility of Security Council to keep up international
peace and security has been demolished. It would pave a free way to unilateral use of
force by superpowers or small powers or by non state actors. The practice of international
law for promoting human rights would be abandoned and the global security would be at |

risk.!?°

4.9. BUSH AND BLAIR ADMIT THERE WERE NO WMD IN IRAQ

Tony Blair told Fern Britton, in an fnteryiew to be broadcast on BBCI, that he would
have found a way to justify the Iraq invasion. Tony Blair has said he would have invaded
Iraq even without evidence of weapons of mass destruction and would have found a way

to justify the war to parliament and the public."'

"If you had known then that there were no WMDs, would you still have gone on?" Blair

was asked. He replied: "I would still have thought it right to remove Saddam Hussein".

He explained it was "the notion of him as a threat to the region" because Saddam Hussein

had used chemical weapons against his own people.

"This was obviously the thing that was uppermost in my mind. The threat to the region.

Also the fact of how that region was {going to change and how in the end it was going to

120 Amy Zalman, Ph.D.,Iraq War -Bush Irag War Justification Timeline, The Bush Administration's
Changing Irag War Justifications, 4

http://terrorism.about. com/od/wanmraq/a/lranaron’I‘crror htm

12! The Guardian, Saturday 12 December 2009,

http://www.guardian.co.uk/uk/2009/dec/1 2/tony-blair-iraq-chilcot-inquiry
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evolve as a region and whilst he was there, I thought and actually still think, it would
1122

have been very difficult to have changed it in the right way.
Bush and Blair have been forced to concede that there were no WMD in Iraq. The US
and UK used WMD as an excuse to invade Iraq, install a puppet government, and take
control of the oil industry. There never was any evidence whatsoever to support their
claim that Iraq had stockpiles of WMD.'?

Now they will use "intelligence failures" as their excuse. This is pure spin. An
“intelligence failure” is a clever way of promoting the assumption that some intelligence
did exist to support their claims. In reality, there was literally no evidence of WMD in
Iraq.l24

President Bush acknowledged for the first time yesterday that some prewar assessments
of Iraq's weapons stockpiles may have been wrong.'”® In deciding to back up an
ingependent reviéyvrof the inte]ligeilce regarding Iraq's weapons of mass destruction,
President Bush was implicitly conceding what he could not publicly say: that something

appears to be seriously wrong with the allegations he used to take the nation to war in

Irag.'26 4

4.10. CONCLUSION

Strike in preemption is one of the ‘salient features of the US military strate?gy as a
response to anarchic and radical forms of aggression by states and non-state actors. The
preemptive strike, globally is the attetmpt to enforce an unacceptable discipline of rhight
is right in the world, which has come to be known as “Bush Doctrine of pre-emptive

strike”'?" articulated in the President’s imperialistic style threat that “you are either with

122 Tony Blair admits: I would have invaded Iraq anyway, The Guardian, Saturday 12 December 2009

12 Bush and Blair admit there were no WMD in Iraq

http://www theinsider.org/news/article.asp?id=456

124 Tbid

12 Bush and Blair admit there were no WMD in Iraq

http://www theinsider.org/news/article.asp?id=456

126 hitp://www.washingtonpost.com/wp-dyn/articles/A3980-2004Feb1.html

27 phyllis Bennis, War With No End, The Global War on Terror: What It Is, What it’s Done to the World,
Verso, London, New York. 2007, P. 24 ~ ’
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us or against us.”Bush Doctrine, globally is an effort to impose discipline on an unruly
world.

The war against fraq was framed as the obligatory counter answer to the Iraqgi WMD, of
Irag’s nuclear chemical and biological programmes, the ties between Bin Laden and
Saddam, and concomitant responsibility of Iraq for the event of destruction of WTC,
none of all these of course existed. In occupied Iraq, only after the invasion the war’s
brutality exposed in the highest level of death and devastation. Obviously it was an
exposure of replacement pretext for the regime change, liberate the Iraqi people
dramatically and the democratization, which wa§ played to the central stage of the world

to justify the clearly unjustifiable war against Iraq.128

The Bush Doctrine of pre-emptive strike "has threatened to distort the international
eStablishment controlling the use of force. If such new doctrine outlines the state practice,
the:,consequences shall be damaging for the whole world and especially the weaker states.
If fhe practice of preemptive strike prevails, it would be difficult to control. If the
international system of exercise of force is based on equality of all states then how the

standard are different for the superpower and the other fragile states.

The international community is facing a crossroads in Iraq crisis, the 9/11 incident has
changed the whole scenario of world. The international law itself is called into question
due to escalating crisis and.the nor; compliance of international laws, by the world’s
strongest military power, ever standing at the every crossroad to wage war against a
member state of. United Nations without the prior authority by the international

organization and well accepted principle of law.'??

As the US Sécfetary of the State Colin Powell, stated on March 6, 2003 tl{at; “ The

United States will invade Iraq with a coalition of the willing nations, either under United

Nations authority or without United Nations authority, if that turns out to be the case."'*°

128 1
Ibid P. 25

'# Mike Bowker, The University of East Anglia, UK, Russia America and the Islamic World, Ashgate

USA, England, 2007,P. 101 )

39 John Tagliabue, "France and Russia Ready to Use Antiwar Veto," New York Times, 6 March 2003
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The central mechanism of United Nations has failed and destabilized repeatedly to
prevent wars during the past half of the century. The principal task of the United Nations
S.ecurity Council as the worldwide guaranter of international peace and security has
overtly been challenged by the two of its permanent members the United States of
America and the United Kingdom of Great Britain. The product of this confronting
challenge may determine whether the conflicts arising in future will be determined by the
legally recognized multilateral means or illegitimate resort to force by individual
states.*! The future of the of collective security system to protect the whole humanity
from the scourge of war and the recurrence of that unprecedented massacre, established

after the World War II by the United Nations is at a great risk.

)

(Taken from Tearing up the Rules: The Illegality of Invading Iraq, The Center for Economic and Social
Rights, Emergency Campaign on Iraq, March 2003)

Y The Illegality of Invading Irag, The Center for Economic and Social Rights, Emergency Campaign on
Iraq, March 2003 )
hitp://www.embargos.de/irak/irakkrieg2/vr/tearing_up_the_rules_cesr.htm (12-4-2010)
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CONCLUSION

American history is replete with US exceptionalism and its foreign policy is mostly based
on combination of three elements: hegemony with the notion of expansion, unilateralism -
with the conception of aloofness from the international community‘ and now preemptive
strike with a self-righteous Superpower leading subservient ally.! George W. Bush’s
employment of the strategy of preemptive strike has distorted the notion of right of self-
defence. He responded the latent and shadowy imminent threat of terrorism and WMD
into aggressive prevention to fufure threats. Bush exercised this new-fangled hard line
strategy in reaction of WTC incident which invoked the Bush Doctrine of preemptive
sgrf-defence. Bush boctrine is not consistent with the international law. It is a new
emergfng rule in international law. Moreover, Bush has violated the existing laws of use
of force as enshrined by the UN Charter, especially the Article 51 and 2(4).

11’1 international law the” Strategy of preemption is problematic, as is likely to be a
withdrawal from the security architecture of the Charter. The Bush Doctrine is not only
jurisprudentially suspected, but also questionable strategically. No doubt it is a dangerous
precedent for the.manipulation of preemptive strike on weaker states by the powerful
states. The state practice of diplomatic solution to disputes and the “principle of
reciprocity, cardinal principle of international law, have been kicked out'by the United
States. The aggressor may follow the doctrine as fashion encouraging the dominance of

superpower arrogance and unilateralism.

-

! James Chace, Empire, anyone?, The New York Review of Books 51 (15) (7 October 2004) 15-18.
Taken from- ISYP Journal on Science and World Affairs, Vol. 1, No. 2, 2005 123-131

© 2005 Nikhii Dhanrajgir & Bas de Gaay Fortman

From dissociated hegemony towards embedded hegemony, Multilateralism as a by-product’of American
security concems
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Bush’s decision to withdraw from ABM, ICC, NPT, KP and invasion on Iraq without the
pri(;r authorization by the UN Security Council and to make other hegemonic military
geopolitical-economic moves are the overt evidence of US unilateralism. The unapproved
US military intervention has been viewed by the global community as defiance of
international law. US unilateralism has been condemned not only by its traditional ailies
but also by the UN General Assembly, and also the cool reception of President Bush on
h’is address to the 59™ session of UN GA on September, 2004, and the hurling shoe by the
Iraqi journalist was an open proof for hatred of US unilateral measurements. The United
States itself is the main stream of the nonproliferation government, on the other hand has
unilaterally enlarge its own strategy for unilateral exercise of nuclear arsenal as on

Hiroshima and Nagasaki and is moving toward unilateral expansion of its bases.

No doubt the attacks on WTC and Pentagon, the probability of terrorists’ access to CBW,
the critical proliferation of WMD and the expected approach of so called rogue states to
mazs murder arsenals has endangered dramatically the existing global security system.
This insecurity is not a matter of an individual state only US, but a matter of collective
security which can be addressed by the international Security Council. The national
security strategy, national defence system, the constitutional presidential power to wage
or the congressional permission to go to war on the territory of a sovereign state has no
room at international forum, whatever the intensity of threat may be. Mere latent threat

does never provide a legal basis for unilateral action.

When states go beyond the boundaries of the limitation of law then the barbarity,
savagery and cannibalism prevails. In the past the World Wars death tolls and devastation
has taught humanity a lesson to refrain-from-use of force, which glimpses in the. UN
Charter Preamble; the scourge of war has been observed for two times, “which twice in
our lifetime has brought untold sorrow to mankind.” To maintain peace around the world
was the chief reason to establish UN but the superpowers US devastates its sole purpose.
But US has sought the way to cope with such issues by pre-emptive invasions and paying
nothing heed-to the world recognized Security Council. US prefers to-cope with such

situation alone rather than collectivefy. But the state practice of countering terrorism and
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WMM is greater threat for weaker states of the world. The unilateral way of exercise of
force is unacceptable to the world community. The unilateralism has been named as

preemptive strike, which is a new approach in the face of new challenges.

It is ridiculous to take the pleas to seek WMD, for the invasion of Iraq, because many
times the UN inspectors had inspected Iraq to find CBNW under the UNSCOM, 1AEA
and UNMOVIC, but they found not any weapon.”? In Iraq war more than 100,000 Iraqi
have been killed after US seeking WMD. According to international law there is only UN
SC which can authorize the use of force, but US aloofness and unilateral action is the

violation of international law.

If the possessxon of WMD is such an overwhelming threat for US and for the rest of the
world then in my opmlon the powerful countries enjoying the high camp of Nuclear
Arsenals are more dangerous to the weaker states, “the most dangerous of these states
a;} ;ixose that also possess weapons of mass destruction... The chromc failure of the
Security Council to enforce its own resolutions... .... We are left with codlitions of the
willing. .. we should recognize that they are, by default, the vest hope for that order, and

the true alternative to the anarchy of the abject failure of the UN. "

Perle put down the ground for the new-fangled Bush Doctrine of pre-emptlve/preventlve
attack of other nations whenever and wherever it pleases. The “coalition of the willing’
and NATO is a euphemism for the US government and whichever other governments it
bribes .or blackmails to join their imperialist invasions.”*Clearly the Bush’s invasion on
Iraq was grossly immoral, because it is the sign of lust of selfish group of men seeking

for oil and riches abroad through imperialist invasion.

? Hans Blix at the Iraq war inquiry — live, Politics Blog, guardian.co.uk.
http://www.guardian.co.uk/uk/blog/2010/jul/27/hans-blix-irag-inquiry-live
Fred KaplanPosted ,The Iraq Sanctions Worked,And other revelations from David Kay's report, Tuesday,
Oct. 7,2003, at 7:08 PM ET
http://www slate.com/id/2089471/
“Throughout the report, Kay kicks up a sandstorm of suggestiveness, but no more. He notes, in alarming
tones, the discovery of "a clandestine network of laboratories and safehouses within the Iraqi Intelligence
Service," including equipment "suitable for continuing CBW [chemical and biological weapons] research"
(all italics—here and henceforth—added). This is an interesting finding, but it says nothing about CBW
development or production or deployment and proves nothing about whether the equipment was actually
;ntended or designed for CBW purposes.”
1bid - v
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1. WAR OF AGGRESSION AND PREEMPTIVE STRIKE

Bush commenced a war of aggression against Iraq, because it was based on aggressive
decision on trifle ground of imminent threat of terrorism and potential use of WMD
against US in few days. This war was also illegal due to lack of recommended
authorization from SC. Such wars in international law have never been left unpunished.
To handle such war crimes International Criminal Court has been established in 2002.
But US refused its jurisdiction. Is this not US mockery to international Court? Is US
rendering the ICC in its very inception? US also argued that the permanent members of
the Security Council would be exempt from being declared as rogue states, and hence
exempt from prosecution on any count. This demand is illogical and arrogant. The fatal
flaw of the International Criminal Court is that once again it was emerged from inside the
United Nations, which is on the whole nothing more than a pawn, a tool, and puppet in

the hands of the United States. In this state of affairs, there will be no justice, and no

%

practlcal value of the ICC. Rather, it will be a vehicle to perpetrate injustice, by singling

out persons of lesser countries alone for punishment.
2. BUSH’S HELL-BENT TO DEMISE UN

The Umted States was fully hell-bent on Iraq invasion. Actua]ly Pre51dent Bush had
formulated agenda to do so. He i gnored the non-mllltary alternative optlons of resolvmg
the Iraq issue as Saddam Hussem was prepared to take $1 billion and go mto exile before
the Iraq war, according to a transcript of talks between U.S. President George W. Bush
and an ally, Spanish newspaper El Pais reported.” He also paid no attention to dlplomatlc
solution. President Bush deliberately was a war monger, he engraved illegal reasons to
Iraq crisis, ‘his grief usually turned to anger and to resolution. He demanded enemies will
be broaght to justice. His nonsensical and full of anger, sorrow and crazy rhetoric to— the

American people were only to make them fool and win their support. American could not

4 Jason Webb (September 26, 2007). "Bush thought Saddam was prepared to flee: report”.
Taken from 2003 Invasion on Iraq

http://en.wikipedia.org/wiki/2003 _invasion_of Iraq (Retrieved on 12-4-2011) -

Wed Sep 26, 2007 5:25pm EDT
http://www.reuters.com/article/2007/09/26/us-iraq-bush-spain-idUSL268383 1120070926
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imagine the horrors to Iragis. Bush decision on latent issue terrorism and WMD was short
term insight. The decision to attack was without deliberation and the magnitude of

consequences of war devastation. It was a blind decision.

P}e;ident Bush took a so illegal step to invade Iraq to protect American’s future
devastation, but President Bush forgot the darkness being spread. Why a civilized and
modern state did so to the weaker one. Nowadays people around the globe hate America
due to its arrogant policies and exploitation. They hate for their sufferings. WTC attack
damaged the hundred US families but US has destroyed millions of family members and
their homes. Is this a justice to Iraqi people? Bush sought justice in attacking on Iraq, but
see! Where the Iraqis are standing? Who will take the notice of Such powerful state and

bring the perpetrators of war to justice? .

UN was established to save the succeedingA generation from the scourge of war and was
initigt_ed by the superpowers of the world but US the originator always violated it.
Acc(;rding to UN Charter Article 39 only US Security Council has authority to determine
the existence of any threat to peace, breach of the maintain international peace and
security. If we apply this Article on Iraq War, United States attacked on Iraq without
UNSC authorization, violated the principles contained in the Charter and without just
cause. The UN Chérter in Article clearly gives a notable and outstanding scope that if a
member of United Nations persistently violates the Principles contained in the Charter
may _be expellea from UN Organization by the General Assembly upon the
recommendation of the Security Council. So I would suggest that SC must pass a
resolution against US to expel it from UNO because US has been persistently violating

the UN Charter:
3. UN’s DEMISE AT THE HANDS OF SUPERPOWER

Since the very commencement of the UN, this Orgamzatxon has been an extension of US
free enterprlse and under its influence. It intervenes in world affalrs when it is m the
capitalistic interests of the US to do so. It has been ignoring the UN SC Reso]utlons and

the laws obligatory under international forum. It twists the meaning of the Resolutxon
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according to its own accord. As it did to Iraq, it molded and interpreted the wording of
the Resolutions of 660, 678, 687 and 1441 to develop justification to invade Iraq. It has
been ignoring and oppressing the UN Charter since long. UN was established by the US
to maintain international peace and security, but US used it for its own interests. As in
2003, when UN SC ignored to authorize the invasion on Iraq, US rendered the Council’s

obligations and UN an impotent attacked on Iraq.’

US exerts influence on officials of United Nations and recognizes its possessiveness
toward the UN. Now UN has lost the role impartiality among the nations. Clearly US is
the country that can do fundamental long term damage to the UN through deliberately
neglect its obligations. All UN senior officials are regularly telephone exchanges and
frequently visit to Washington and New York. UN mainly depends upon US army. US is
the leading country in the world predicted more global leader. But US has never fought
for{pN! peace keeping mission or to maintain intemational peace and security.®

In order to make the UN Security and its authority more effective, it is the need of the
hour to reform the UN structure and the power of Security Council. The authorization to
exercise military force must remain exclusively in the hands of the Security Council. It
must be ensured that its decisions are respected and fully implemented by states.
Furthermore, Council action needs to be complemented by the concerted efforts of the
international community of states as organized by the General Assembly, UN members
and NGO’s. o

The existence of UN and Security Coungil is in danger in the hands of United States, due

to its military might. UN is at its critical situation of breathing its last. But whatever it
entertains superiority, it cannot alone control the international modern issues like
terrorism and proiiferate the world from Weapons of Mass Murder (WMM). It is the
best time for the common regimes of the world to take a bold step to dissolve the United
Nations and to give it a gracious burial. World nations are requested to constitute a new
world government that will have the military authority to implement the United Nations

Charter laws and other international treaties and conventions.

5 Garda Ghista, Pre-Emptive Invasion and International Law, Global Research, December 13, 2005

¢ Paul F. Diehl, The Politics of Global Governance, International Organizations in an Interdependent
World; Lynne Rinner Publishers, USA, 2™ edi. 2005, P.467-483
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Since the very commencement of the UN, this Organization has been an extension of US
free enterprise and under its influence. US intervenes in world affairs when it is in the
capitalistic and corporate interests of the US to do so. It has been ignoring the UN SC
Resolutions and the laws obligatory under international forum. It twists the meaning of
the Resolution according to its own accord. As it did to Irag, it molded and interpreted the
wording of the Resolutions of 660, 678, 687 and 1441 to develop justification to invade
Iraq. It has been ignoring and oppressing the UN Charter since long. UN was established
by the US to maintain international peace and security, but it used it for its own interests.
As in 2003, when UN SC ignored to authorize the invasion on Iraq, US rendered the
Council’s obligations and UN an impotent attacked on Iraq.” Historically, sorry to say it
was the US President Wilson who configurated the League of Nations (LON), but it was

not ratified subsequently by US, because US cannot be limited within the walls of law.®
4. ., GLOBAL VOICE DEMAND FOR JUSTICE

The tyranny, imperialisﬁx, anarchy and the international dictatorship of the supemoWer
either of US or Britain should be abolished with an iron hand. In this modern era people
avoid wars and demand an end to the arbitrary lawlessness and the violence ;f its
aristocracy and anarchy. Nowadays we have observed US global power play and
aristdcracy through United Nations and its important wind Security Council. UN Security
Council surrenders power to a global tyranny of America, as US violated the UN Charter
and its obliéations and indulge in war against Iraq. We require a World government
founded on qunomic Democratic Societieé to end this dark era of international “state of

nature.”

Il:l the American history George W. Bush has proved himself as universal tyrant. The
reaction to his crimes ushered in the requirement of global democracy and liberty in
which no country has ever invaded and plundered another country. It is the end of
international law and UN history, which echoes in US characteristics of its world

dictatorship moves and US illegal and irrational and unauthorized invasions on weaker

7 Garda Ghista, Pre-Emptive Invasion and International Law, Global Research, December 13, 2005
® League of Nations From Wikipedia, the free encyclopedia
http://en.wikipedia.org/wiki/League_of_Nations
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and fragile states. People are dreaming for a new era of universal freedom a world

government representative.

In Bush’s own words the UN was born to save the world from war and to move the world
to justice. He also remarked that we through SC and LON dedicated standards of human
dignity. But Bush himself challenged the standard of human dignity by violating the
standard formulated by these world constituted laws. Mr. Bush has quenched his thirst for
barbaric deeds through the absolute imperative characteristics and oil imperialistic

motives.
5. SUGGESTIONS AND RECOMMENDATIONS FOR FUTURE SECURITY

Bush started a cruel, illegal and drastic war and war of aggression, premeditated and
preplanned war against the threat of WMD and terrorism. It was a supreme crlme which
US committed on waging Iraq war. Bush Administration his allies and ) mllltary personnel

Rumsfeld, Cheney, Gonzales, Collm‘Powell Blair, Straw and many others are guilty of
the supreme international crime of war of aggression that include within itself the
accumulated evil of the whole as afﬁrmed by the Nuremberg Tribunal. But the questlon
is who will hold a trial for these culprlts‘? and who will pass judgment and sentence them
to lifelong imprisonment for their supreme crimes? Will any country in the world take a
bold step to do this work for whole humanity? Will any nation step forward to eliminete
the imminent threat US imposing to the world? Bush’s hands are bloody for thousands of
casualties in Iraq and Afghanistan. He has taken the revenge for few hundred in WTC
incident. But who will take the revenge of Iraqis? Will Bush and his others be punished

for their war crimes? Will the victims of war see justice in their lives?

The criminals of war crimes in Iraq should be prosecuted under the Brussels-based World
Tribunal on Iraq’ or the tribunals like Nuremberg. Tribunal, Tokyo Tribunal or

International Criminal Court for Rwanda, if ICC does not have function and ICJ is not

invasion of Iraq, but contmued ever since. It tries to be a bndge between the mte]]ectual resmtance m the
Arab World and the Western peace movements. ]
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1, with-its “jury of conscience” Teplace the court-of ICC,
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and let thls genuui'é' jury, representlng _]USthC representmg the' common people try and

U.Sto_,t@bunlgz-lraqg

' PNAC was an American think tank based in Washington, D.C. that lasted from 1997 to 2006. It was co-
founded as a non-profit educational organization by neoconservatives William Kristol and Robert Kagan.
The PNAC's stated goal was "to promote American global leadership.” Fundamental to the PNAC were the
view that "American leadership is both good for America and good for the world" and support for "a }
Reaganite policy of military strength and moral clarity." The PNAC exerted influence on high-level U.S.
govemnment officials in the administration of U.S. President George W. Bush and affected the Bush
Administration's development of military and foreign policies, especially involving national security and
the Iraq War.

' The World Anti-War Tribunal is suggested tribunal to be established in case of failure of existing

tribunals as ICC and ICJ.
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