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approach to its impartiality in contrast to its typically invoked principles.'® Judicial
impartiality neither entails maxiroum antonomy nor an end in itself rather it arises
frorm its relationship and interdependencies.”™ In the given context, jedicial autonomy
requires to strike a rational compromise between judicial impartiality and judicial
constraints,'”

A deeper understanding of the jodicial impartiality also necessitates
consideration to shifting regimes and how laws, institptions, and associated intorests
developed eventuzfly.” These issues need further critical analysis as the existing
scholership has not fully addressed Pakistan’s issues of constitutionalism and role of
Jjudiciary. In the broader context, a significant literature contributes how military has
utilized judiciary in order to emrench its authority.'” Purthermore, a considerable
aspect of judiciary’s role in the representative governments bias dlso been discussed.'™
Nevertheless, the recent literature in Pakistan has not siguificantly taken into account
the implication of the relationship between the regimes and representative role for
judicial impartiality and constitutionalism.

The evolution of alternative governance between military and civilian rule

resulted in institutional disparity among state institutions that consequently

"% Burbank, Stephen B. "The architecture of judicial independence.” S, Cal. L. Rev. 72 {1998):340,;
Schuck, Peter H. "Part 1 Courts, Institwtions, and Access to Justice: Courts.in o Democracy.” Jindal
Clotal L. Rev. 1 (2009): 7-8.

' Burbank, Stephen B.. and Barry Friedman. Judicial independence at the crossroads: an
inperdisciplinary approach. Sage. (2002):10-14; Fercjolin, Jotin A.. and Lawry D, Kramer.
"Independent judges, dependens judiciary: Institutionaliring judicial xestraint.” NYul REv. 77 (2002):
263-p4,

¥ Kalhan, Anil, "Gray Zone'Constitotionalism and the Dilerama of ludicial Independence in
Pakistan.” (2013): 8.

™ Fiss, Owen M, "The lirnits of judicial independence.” The University of Miami Imer-American Law
R:view (1953): 83-86.

% Mahmud, Tayysb. "Prastorianism and common law in post-colonial settinps: judicial responises to
constitufional breakdowns in Pakistan.” Utahk L. Rev. (1993): 124445,

*# Khan, Maryam, and Osama Siddique, "The 2005 South Asian Earthquake: Natural Calamity or
Failure of Stawe?: State Liability and Remedies for Victins of Defective Conitriction in
Pakistan." Auscralian Journal of Asian Law 9, no. 2 (2007): 215-28; Lau. Marnin, *London-Leiden
Serles on Law, Administration and Developrent: The Role of Islam in the Legal System of
Pakistan." (2006): 10305,
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sources: firstly, the international treaties such as ICCPR™®, 10 which Pakistan is a
signatory, provide fair trial procedure. Asticle 14°% allows individuals to a fair and
public trial, which is applicabie 1o all courts including Military Courts.”” The Human
Rights Commiittee of the UN has also stressed on avoiding civilian trial jn Military
Courts due to rising concerns about the lack of fair and fropartial administration of
]:nsﬁce.m

Secondly, Draft Principles™™ confines Military court's jurisdiction to its
personne] only and confers right to fair trail of the civiliaps by an impattial civilian
court, Thirdly, there are regional human rights treaties®™ prohibiting civilian trial by
Military Courts! Exceptionafly, the European Court of Human Rights allows
civilian wial by military courts with the assurance of roaximum standards of fair
{rial 342

In Pakistan, Military Courts are not fully independent and impartial and do not
meet the indigenous and international standards of fair trial. Sinuilarly, there are some
prerequisites for judicial competence and independence and Military Counts do net
comply with those requirements: the judges of Military Courts are not independent
from military hierarchy, they have no security of tenure, and thiey are nat required to

have legal qualification, legal training, or legal wisdom, Justice also demands public

B35 pssembly, UN General, “International coveoant on civil and politicat rights." United Nations,
Threaty Series 999 (1966): 171, _

5 articte 14, Aswsembly, UN General "leternational covenan oa eivil and political rights.” Unired
Natiors, Treaty Series 999 (1966): 171.

7 Hutnan Rights Commiiniee, General Comment Mo, 32, Articis 14: Right to equality befare courts dnd
pribunals and to d fair tril, UN Doe, OCPRIC/GC/32, 23 August 2007, para. 6, 2007,

*® Humtian Rights Comraiviee, Concluding Observativns: Slovkia, UN Doc. CCPRIC/T9/Ad0.79 (1997)
para20; Lébanon, UN Doc. CCPR/C/79/Add78 {19997 para 14 Chile UN Dec.
COPR/C/CHLACO?S (2007) para 12; Tajikistan, UN Dog. CCPRY CO/S4/ TIK (2004) parn 18,

¥ Diwft Principles Governing the Administration of Justice Through Militzry Tribinals, TN Doc,

 B/ON4/2006/58 at 4, 2006. _

9 The Epropean Convantian for the Protection of Humen Rights and Fundamerital Freedoms (ECHR);
Theé American Convention on Humaa Rights; The Inter-American Court of Human Rights. The
African Chartzr on Human and People's Rights, The African Commiszion on Human and People's
Rights,

s
2 Pair Trial Manua! (Second sd.), Amnesty Intzmational, 2014, pp. 224-225.
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state organs. and officials, but also léaving adverse impacts on judiciary and

constitutional role of the Superior Courts,

The newly restoted judpes, through suo motu jurisdiction, addressed common
isspes, ranging from the highest level to the pettiest nature, Judiciary played this card
very wisely not only agrinst military dictators and their affiliates, but also against the
representative institutions and successfully earned the title of “peuple's judiciary™'
The Supreme Court, in number of cases, dealt with the cases™” involving ¢orniption
in public as well as in private sectors. The Court, afier striking down the NRO,
directed the govemment to pursue corruption cases against the sitting President, Asif
Ali Zardari,*

Unlike corrupt politicians, the Supreme Court claimed moral uprightness for
judiciary and cultivated its image as a guardian of the interest of the exploited peaple.
Society where people are always remained vulnerable to discriminetion, injustice,
exploitation, and were deprived of basic necessities, public interest litigation earned a
very positive name for judiciary and it turned out to be a legal mechanism for its

populist stance. Nonetheless, the unenthusiastic inclination towards dispensation of

a Ansar Abbasi, Coucts bound to help pedple. *The News* (July 13, 2009).

S} ETPB case, the Suprerhe Court took cognizanse of the impugned sale and blocked the conroversial
sale of 240 acres worth billigns of Evacuee Trust Property Board, Karachi land and directed the
government for new survey be cogducted by the ETPB and jis price be fixed accordinglyy the Bank
of Punjab cese, the Court tpok cognivance of the mega corTuption case where the Haris Stz2l’s owner
with the cotivenience of tha Bank of Punjab's piesident, Hamish Kiian toak a financial facilicy of Rs,
£.6 Billion Rupees fravdelently on bogus documenfations, The Court ordered for the confiscation of
me:rpmpmy in order to recaver the alleged amount; Misree Gas Pipeline Project, the Court took
cognizance agzinst the alieration in the Muree Gas Pipeline Project, i order w facilitate: the Chief
Minister’s son, Hamza Shahbaz Sharif*s bungalow af Dunga Gali. This constniction could allege to
cost R, 750 Million extra and cutting down thoutands of irecs; similarly, the Count also took
cognizanoe gver the extension of the canal road. Lahore, aimed to facilitate a, particular segment of
the society et the expense of hundreds of trees; in Federal Government Hoasieg Foundation case, the
Court 100k cognizance of ths government land was given by the Federal Government Housing
Foundation for peaniits and purchase of 2000 kanalg in the out suburbs of Isiamabad for governracnt
housing scheme. The Court direcred faquiry into the matter. which reportéd itregularities in the plot’s
allotments; the Court vhile taking coguizance of the Pakistan Crickat Board, which alleged to have
been' involved in embezzlement of Rs, 07 Billion Rupees; the Tourt took cognizangs of electricity
theft by the ex-amy chisf, Musharraf and some other influsatial inhebitants of Chack Shezad,
Ielamatad. The Court ordered proper inquiry into the matter.

¥ Waseern, Mohammad. "udging democrecy i Pakistan: conflict between the execulive and
judiciary.” Contemporary South Asta, vol. 20, no. 1 (2012): 24,
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lavter im Reko Dig, The legal experis expect Pakistan tw face a penalty of
approximately $11.5 Billion USD for its failure in awarding the project to the TCC.***

The Supreme Court's populism, without realizing comsequences and
magnifude of actions, in response to the suo moru actions has motivated the High
Courts to follow the same pattern of adjodication. In gumber of casas‘w, the Lahore
High Court, under its suc motu authority, has taken cognizance of the matters
involving public interest and enforcement of fundamental rights. The superior
judiciary without realizing of the dignity of other state organs, financial liability to the
national exchequer, treaty obligations, and international covenanis, kept on taking
cognizance of the matters reported on the media or news. This judicial activism has
uot only led to the likelihood of confrontation among the state organs but reached 10 a
situation of compromise on its own dignity.

The Supreme Court has admitted thet the judges’ oath required them

adherence to the law and the Constitution. The judges cannot act like king, to. do

4 Zafar Bhutta_ "Reko Dig gold wmine pecjecr: Pakistan may face $11,5-billion penalty”. The Express
Tribune, July 12, 2017.

*7 Zarco Exchange Fraud Case, PLD 23 (LHC 2010); the Medical Negligeuce Case; Sugar and Oil
Prices Case and increase in the pablic ITAMEPOLT; SuQ MOty ection on the news.mgardlngdcathofa
child, died by falling o an uncovered main hole and issued direotions for registration of eriminal
case agminst the responsible officials of the concerned provincial poveromeny, The Peshawar High
Court took sito motu, based om a news report, regarifing the selling of substandard meat and grills,
chapli kababs, and summoned senior provinclal officials: tha director general health, ¢he director
food, the capital oity police offioer {(CCPO), the director generaf live stock, and d show caase potive
to the Chief Secretary of the Province. The Coun directed the authorities 1o amend the ontdated and
inetfective Feod Ordinance of 1965; the Court also ek cognizance of illegal carsparking and bux
stops and summoned the senior most provincial officers, in ordes to explain their position on the
alleged issne: the Sectary:of Transport, the Commissioner and the Deputy Commissioner, the CCPO,
andthuaddmom!mpmgmmlofuafﬁc palice; the Peshawar High Count ook cognizance,
based on news report of 8 TV channef, against disallowing of women fo cast vobe during local body:
elections: The Court directed the authorities for withholding the elections” results in two
congtituencies and direcied the zrrest of the ;esponsible parsons who restricted women from casting
their vote. One the next haring. the Court was dissafisfied with the tumout aond directed the Election
Commission of Pakistan for conducting re-cleotion in more than fifty-four polling stations and
sospended clections in two consticaengies. The Court directed the ECP to forward the immediate
summary 1o the govermment of Pakistan suggesting essential changes in the Representation of the
People Act, 1976 1 make sure strict action against 'pmenn‘ng female from casting vote. The Cour
also directed the goveroment to table the alleged Act i Parliament and ensure amendment to it so
that to ensurs women participation i the eleption. However, on appeal, the Supreme Court quashed
thelmpugnednrdcrandl:ldthatthel-hghComtmnopowm regress inro the ECP'x sphere nor
can i assume such avthority nor delegated by the Constinmion,
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consequently ousted diserstionary authority of the President to dissolve assembly. ™’
While diminishing the President’s legislative role, the Amendment also eliminated
constraints on lawmaking authority of Parliament.” The Amendment incorporated
provisions, {ogreasing the number of fundamental rights, which were not previously
guaranteed ™ The Amendment package further improved provincial autoromy,
modified formula for distribution of national revenue, and entrusied greater provincial
control over national resources. 3¢

Finally, the amendment introduced a new system for judicial appointments.”®
The court while relying on the Indian precedents held that during the consultation
process of the judges' appointment, executive is bound by the Chief Jusfice's
recommendations. which was criticized both in India and Pakistan for lack of
transparency. In this pattern of appointments, exclusive autharity vests with the Chief
Justice and the President without active involvement of Parliament, legal fratemity,
and general public.™* In Pakistan, the Supremé Court's assertion, in the consultation
process regarding Chief Justice's dominance secured the judiciary even greater
judicial autonomy than im India. Unlike India, in Pakistan judges® removal is
constitationally assign to the Supretme Judicial Council. ™

Based on this criticism, 2 transparent and institutionalized appointrient system,

was propoesed to ensure judicial fairoess in judges' appointment and maintaining a

32 pepedling Article 5B(2)(bj ~ (C) of the Constitution of Pakistan, 197).

7% Kalhan, Adil. “Gray Zone' Constitutionalism and the Dilemma of Judicial Tndependence in
Pakistan.” (2013); 69.

" Adding Amicle 10A: right-to fair trail, Article 19A: Tight to information, and Article 25A: right to
education. In order to improve Pakistan's international human rights” compliance; the government
ajso ratified International Cowenants such as International Covepant on Egosorhic, Secial and
‘Culiyral Rights (ICESCR), the International Covenamt op Civil and Political Rights (ICCPR), and
Convention Against Torture {CAT).

24 Amending Articles 157. 160, 172 of the Constirution of Pakistan, 1973,

5% Adding Article 175A 10 the Constitution of Pakistan, 1973,

7 Osama Siddlque, Judicial Appointments and Accountabilit: A Flawed Debae, Friday Times,
(March, 12, 2010).

5 Asticle 209 of the Constitution of Pakistan, 1973 and Anicle 124(4) and Article 2171} of the
Constitution of Indis, 1950,
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amendment violating basic feature of the Constitition. Rather, asserted that the
remedy lies in political process,

Conversely, the court while relying on principle of constitutional interpretation
between conflicting provisions held that coustitutional provisions endorsing lesser
rights necessarily give way to those having higher rights.®¥ In Pakistan, the
proponents of basic structure theory argue that the court had established the existence
of this doctrine in the 1990s.”** Nonetheless, Pakistan’s legal fraternity expressed
litle concern towards the resohition to openty récogaize the basic structure docirine,
considering its historical Tole in validation of exraconstitutional actions, which has
facilitated military intervention at the expense of civilian govérnment and
constitutionatism.®® Considering implications of the doctrine, frequent regime shifts,
and interrupted constitutional developments in Pakistan, it is more challenging for
judiciary to differentiate that what constitutional elements should be and what should
not be deemed legal ingredients of the doctrine.>®

The 18"® Amendment itself elaborates that in view of the prevalent chalfenges
ceriain changes to the settled constitutional principles are inevitable, which may
deviate from the basic structure.”' It is also obsérved that Constitutional profection to
the basic structure doctrine might result in elevation of the Objectives Resolution,
ingorporated by Zia through Article 2A as a substantive part of the Constitution,
which is embedded with the Islamic principles and used by judiciary as a toel in the

% Pakistan Lawyets Forum v, Federation of Pakistan PLD 57 (8C 2005): 763.

57 Hamid Khan. Constiretional and polttical history of Pakistan. (Oxford Universiry Press, USA,
2008): 634-37

58 Al-Sehad Trust v. Federation of Pakistan, PLD 48 (SC 1996); 324; Muhammad Khan Achekzai v.
Federation of Pakistan, PLD 49 (SC 1998): 426; Wukala Mahaz Barai Tahafaz Dastoor v.. Federation
of Pakistan, PLD 50 (SC 1998): 1263,

9 Hamid Khen, Constinsional and polifical history of Pakistan. (Oxford University Press, USA,
2005); Osama Siddique, Across the Bordar. 615 Seminar 52, 53 (2010).

5l m Khan, Constitusional and poiftical hisory of Peakistan, (Oxford. University Press, USA,
2005): 60.

1 Kalhan, Anil. "Gray Zone' Censtitutionalism and the Dilemma of Judicial Independence in
Pakistan." {2013): 76.
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1990s. Judicial appreciation of the doctrine and constitutionality of the Objectives

Resolution poteatially create a risk of over-authoritative and inexplicable judiciary **

5.32. Judicial Autonomy: Supreme Court’s Viewpoint

After conclusion of the arguments in the 18" Amendment cases, judges
responded passionately to the tmplementation of the basic struoture doctrine, in order
o link judicial autonomy with the amendment. As depicted by Jusfice Ramday.
Jjudiciary in Pakistan is passing through an evolution where it has started taking
account of the basic structure doctrine.” Judges directly contested the notion
regarding the unfettered authority of the legislature to amend constitutional
provisions. Despite this fact, Parliament has constitutional authority to amend the
Constitution. The Chief Justice of Pakistan raised question regarding the
constitutionality of Article 239, which was adopted during Zia’s rule. The count
observed that Parliament lacked unfettered authority regarding constitutional
amendment,

The court was expected to accept a.particular description of the doetrine 50 as
to invalidate provisions regarding judges® appointment from the 18™ Amendment
through judicial review by applying principle of severability,” Even with the
acceptance of the notion that judicial avtonomy is integral to the basic structure
doctrine, judiciary barely provides any standards that what independence specifically
entails: it either refers to the appointment process or anything else, > Nonetheless, the
Suprente Court, after restoration of judiciary, increasingly asserted the inevitability of

Judicial autonomy as & valid constitutional requirement. The Court, in the PCO

1 Osam Siddique, Across the Border. 615 Seminar 52, 53 (2010): 54-55, m13.

33 Nasic Igbal, Parliament Noi Unider Trail. Dawn. (July 28, 2010)

96 Cyril Almeida, Judicial Appointment Process Under Fire, Dawn, (September 5, 2010).

%5 Ferjobn, Joha A., and Lamy D. Kramer, “Independent judges, dependent judiciary:
Instirutionalizing judicial resteaint.” N¥ul REv. 77 (2002196263,
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developments in Pakistan offer an intevesting perspective 1o study that relatienship.*'®
In Pakistan, the Syperior Judiciary has rapidly realized that the people of Pakistan
have directly defined and legitimated their professional identities and role. This self-

conception can be linked with the expansion of the sue mofu actions and public

interest litigations, which took its roots even before restoration of jmiicimy.."”' This
self-conception was further entrenched with lawyers® movememt backed by public
mobilization for restoration of judiciary and democracy,

Due to public mobilization against Military regime and favour of judiciary, the
latter came to realize itself as legitimated by and accountable to public who rallied
and demonstrated their support.”'® With the resioration of judiciary in March 2009,
this éonception has significantly increased in the court’s opimions.®® For instance,
Justice Asif Saced Khan Khosa, n Gilani’s contempt case draw a line from the will of
the people to his contempt and conviction, without considering his status as
parliamentsrian and the Prime Minister of the state. He opined that petple wheo have
adopted thig Constitution, not only have final ownership of the Constitution, Bt also
its institutions. Primarily, people have the authority to punish an individual for
conteropt of court, created by people for adjudication. Likewise, anyone who
disregards the court’s decision actually challenge public will and any sanction in

response of siich conternpt is in fact awarded by people and not by the courts.®°

8¢ Fiedman, Bary. The will of Y people: How public opinion has influciwad the Supreme Cowrt and
shaped the meaning of the constitution. Farrar, Straus and Giroux, 2009; Epstein, Les, and Andrew
D. Martin. "Does Public Opinidn Influence the Supreme Conirt-Possibly Yes (But We're Not Sare
Why)." U, Pa. L. Const. L. 13 (2010): 263.

" Tasneed Ksusar, Judicialization of Politics and Governance in Pakistan: Congimtional and
Political Challenges and the Role of the Chaudhry Court in Pakistan's Siability Paradox (Ashutosh
Mista & Michee) E. Clarke eds., 201 1): Kennedy, Charles H. "8 The judicialization of politics in
Pakistan.” The Judiciatizarion of Politics in Axig 12 (2012),

5% Declan Walsh, Pakistan Court Widens Role. Stirring Fears, New York Times (Jamuary 23, 2012),

1% Raza Rumi, The Task Akead. News International (Apiil 11, 2010); Faisal Siddiqi. Legal Ermpirs,
Dawn (January 13, 2012).

0 Kalbay, Anil. "Grsy Zone' Constitutionalisin and the Dilemma of Judicial Indepsndence i
Pakistan.” (2013): 89.
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