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ABSTARCT

As per section 38(1Xb) of the Statute of the International Court of Justice

"international custom, as evidence of general practice accepted as law". With the

help of this statement it is easy to understand that international customs get a place

amongst the primary source of international law and equally acceptable as other

international sources of law by International Court of Justice, United Nations and

member States. Customary International Law (CIL) is ordinarily resolute through

two aspects that are: common practice of States and what these States accepted as

law. While in the case of prohibition of torture we find that it not only attains the

status of customary international law but also recognized as jus cogens. It is also

observed by the UNGA Resolution that "freedom from torture is no more an

ordinary principle but has attained the status of a norm of Customary International

Law".

In case of Pakistan it is observed that the 'Constitution of Islamic Republic of

Pakistan, 1973,' protects its citizens against any form of torture specially used to

extract confession or admission under Article l4(2). Pakistan is also a signatory of

United Nations Convention Against Torture, 1984, and ratified the same in year

2OlO. Hence govemment of Pakistan is under international as well as constitutional

obligation to protect its citizens against all forms of torture. Unfortunately Pakistan

fails to comply with such obligations and to criminalize torturous acts as per its



commitment under United Nations Convention Against Torture, 1984. Pakistan

fails to amend its domestic law in accordance with the provisions of above said

convention.

This dissertation appraises that Pakistani laws need reformation in order to

penalize torture as required by the international law. Non-compliance of these

obligations amounts to violation of fundamental human rights. Protection against

torture is now an absolute and non-derogable right and its State responsibility to

protect its citizens against any torturous act.

This dissertation also highlights history of torture and gives brief introduction of

international and regional treaties regarding torture in its first chapter. Second

chapter of my thesis provides a detailed discussion of United Nations Convention

against Torture and other cruel, inhuman or degrading treatment or punishment,

1984. A through study of Pakistani law is provided in third chapter. Further an

analysis between Pakistani law and international obiigations is given in chapter

four. This dissertation is to provide better understanding of intemational human

right law and domestic obligation of all States to protect its citizens against torture.

Hence a through study of Pakistani laws proves that in order to meet theChallenges

of international law Pakistan needs domestic legislation against torture and

xt



implementation mechanism as required under United Nations Convention Against

Torture, 1984.
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CHAPTER 1

HISTORY AND EVOLUTION OF TORTURE

INTRODUCTION

The concept of torture is neither new nor some centuries old. The notion of torture is as old as

humanity itself. It instigated with the origin of mankind and exist throughout the history in

different forms. Throughout the history it was particularly used as a technique for extracting

evidence or confession in judicial proceedings. During later Middle Ages it w assumed that

torture was practiced rapidly to extract confession when confession came to be regarded as the

'Queen of Proof . The term torture itself is very vague in the sense that an act done by a person

is just an act that harms others or can we call any such act as torturous act.

The word prohibition first comes in the English Bill of Rights 1688. After reciting a catalogue

of grievances, including that of late years illegal and cruel punishments have been inflicted, that

statute goes on to declare, 'for the vindicating and asserting of Parliament's ancient rights and

liberties', inter alia that 'cruel and unusual punishment ought not to be inflicted. Later on the

same subject was discussed in the French declaration of 1789 which provides that 'the law

should impose only such penalties as are absolutely and evidently necessary'. Siatutory

obtigation of torhue in criminal law swept virnrally all of Europe during the eighteenth and early



nineteenth centuries, to the extent that Victor Hugo could announce in 1874 that 'torture has

ceased to exist'.1

Torture and Cruelty are the most appalling violation of Human fughts and the prohibition of

torture and inhuman or degrading treatment or punishment is probably the best attested form of

right in the entire human rights catalogue. Torture is a serious breach of Human fughts and is

sternly forbidden by International Law. Also torture is included in the tist of 'Jus Cogensz

which are not possible to be disregarded or ignored.

Since the Second World War a considerable number of international instruments have been

adopted which formally prohibit torture and inhuman or degrading heatment or punishment.

However, in practice these instruments lack machinery capable of effectively complying with the

obligations they create; even where such machinery exists, the controlled exercise of such

machinery tends to be of a post facto nature. Under these circumstances, attention has

increasingly been focused on methods of preventive nature, capable of attacking the

phenomenon of torture at its roots.

'J. Herman Burgers and Hans Danelius, The United Nations Convention Against Torture: A Handbook on
the Convention against Torture and Other Cruel, lnhuman or Degrading Treatment or Punishment, lnternational
Studies in Human Rights, Martinus Nijhoff Publishers, p. 10.

' Certain norms under international law are deemed to be 7us coqens, or "compelling law which is binding
on parties regardless of their will and that does not yield to other laws." As such, fus cogens norms should be, and
usually are, accorded greater protection than other rights.



1.1. History of Torture

The origins of torhrre dated back to 530AD, when the great Roman jurists espoused the virtues

of torturre as 'the highest form of truth' .3 The Romans, Jews, Egyptians and many other cultures

in history accepted torture as part of their justice system.a 'Romans used crucifxion,'s 'Jews

used the method sf 5f6ning and Eglptians had 'desert-sun death'6. Greek legal orator

Demosthenes believed that 'no statements made as a result of torture have ever been proved

untrue'.7 All these acts of torture were considered necessary (as to deter others) or good (as to

punish the immoral).8

ln the 12th Century, Roman Law was revived by offrcials in Itaty and France, to become a source

of authority in civil law systems. ln criminal proceedings, the accusatorial process was replaced

with a structure of prosecution, which required the testimony of trvo witnesses or the confession

of the accused as 'proof for a conviction. ln this way interrogation and torture to extract such

confessions became enshrined in the civil law system (the law of the United States incorporates

civil procedure).e It is of great importance to discuss Roman era because it provides

fundamentals of the modern jurisprudence and judicial system. The Romans famously used

torture, but they limited its use to judicial proceedings. Free Romans could not be tortured except

'James Ross, 'A History of Torture', Torture: A Humon Rights Perspective (Human Rights Watch, 2005), p,

4; See Roman Digests, De Quoestionibus'On Torture' Book 48, Chapter 18.
thttp,//ph.toolkits.org/toolkits/istanbul-protocol-model-medical-curricu lum/module-1-internationa I

legal-standards-overview/torture/history-of-torture/ (Last accessed on 01-11-2013).
s Crucifixion is a method of deliberately slow and painful execution in which the condemned person is tied

or nailed to a large wooden cross and left to hang until dead.
5 Desert-sun death is when a person was left out in the desert to die from the searing sun as a form of

torture.
7 

Demosthenes 30.37, quoted in Page du Bois, Torture and Truth (New York: Routledge, 1991), pp,49-50,
quoted in James Ross, 'A History of Torture'.

thttp://ph rtoolkits.org/toolkits/istanbul-protocol-model-medical-curriculum/module-1-international-
legal-standards-overview/torture/history-of-torture/ (Last accessed on 01-11-2013).

' http://thejusticecampaign.org/?page-id=175#i (accessed on 01-11-2013).



for very serious crimes.l0 Mostly Romans used to torture people in order to defend their State. It

was always permitted as punishment for treason or attempt to commit treason. It was also used to

preserve the virtue and honor of the Roman family. Although free men could be tortured only

when they plotted treason, slaves could be tortured to uncover the sexual crimes of their

mistresses, as well as for other crimes.I I

Medieval and early modem European courts used torture, depending on the accused's crime and

social status. Torture was deemed to be a legitimate means to extract confessions or to obtain the

names of accomplices or other information about a crime. Often, defendants already sentenced to

death would be tortured to force them to disclose the names of accomplices. Torture in the

Medieval Inquisition began n 1252 and ended in 1816 when a papal bull (formal statement by

the Pope) forbade its use.12

ln the first half of the thirteenth century, Italian City States began to regulate torture in their

courts. By the year 1220, some jurists had become sharply critical of judges who

indiscriminately and unlawfulty used torture in their courts without strictly observing the rules

governing the how, when and subjects of torhre. ln the Italian City States, jurists were

particularly concerned to exempt citizens from torture and to define who could be tortured.13

Cyprian did not doubt torture, he rather despised it. St. Augustine expanded upon Ulpian's

QuaLms about torture. ln The City of God, Augustine emphasized the danger that innocent

people would be tortured. The Roman Jurists thought that torture was a resort but only to be

to Peters, Torture 18-36 and Fiorelli, Lotortura!6-25 both discuss the classes of Roman society that were

subject to and exempt from torture.11 http://phrtoolkits.org/toolkits/istanbul-protocol-model-medical-curriculum/module-1-international-
legal-standards-overview/torture/history-of-torture/(Last accessed on 01-11-2013).

t'lbid.
13 

Pennington , Prince ond the Low,42-44.



used against slaves or for particularly heinous crimes like treason; and could be gauged by the

amount of fear it produced. Torture was of uncertain value, as an instrument for producing

evidence. Cyprian and Augustine agreed that torture was fallible, immoral, and punished the

innocent which led to even more evil.la

In Northem France, Claude Gauvard's examination of fifteenth-century court records of the

Parliament of Paris and the Chatelet of Paris revealed that torture was used twenty times in 600

"ases.t' 
Langbein has listed 81 cases of torture in England between 1540 and 1640.16 Now world

very out rightly started denouncing the use of torture but it is still prevalent in one form or the

other. We do have evidence of use of torhre by many in the same old fashion. By the year 1600,

many jurists started asking question about the morality and legality of torture. But its use

continued, especially in military carnpaigns. la 1776, complaining of atrocities committees by

the British troops,'General Washington'r7 suggested that he might retaliate in kind, however

abhorrent and disagreeable to our natures in cases of Torture and Capitat Punishments.r8

In lTth centuq/, the number of incidents of judicial torture decreased in the European region.

Johann Graefe ia 1,624published Tribunal Reformation, a case against torture. Cesare Beccaria,

an Italian lawyer, published in 1764 "an Essay on Crimes and Punishments" in which he argued

that torture unjustly punished the innocent and should be unnecessary in proving guilt. Voltaire

to lbid.
ts http://faculty.cua.edu/pennigton/PinningtonTortureEssay.htm. (Last accesses on 09-11-2013)
tt lbid.t' ln March 1776 General Washington ended the British siege of Boston, and quickly moved to face

General Howe in New York. New York offered the opportunity for the British to separate the northern and

southern colonies, Also, control of New York would place the strategic Hudson River under the control of the

British. As a result, Washington knew victory in New York would be essential for the survival of the American

cause.

" rbid.



(1694-1778) also fiercely condemned torture in some of his essays.le Eveo outside Europe,

torture was now being denounced, in 1798, Napoleon Bonapart wrote to Major-General Berthier

that the barbarous custom of whipping men suspected of having important secrets to reveal must

be abolished in Egypt. It has been recognized that this method of interrogation, by putting man to

the torture, is useless. The wretches say whatever comes into their heads and whatever they think

one wants to believe. Consequently, the Commander-in-Chief forbad the use of a method which

was, considered by them, contrary to reason and humanity.2o

Moreover, the London Cage, Kensington Palace Gardens in London witnessed its fair share of

war crimes during the Second World War. The Cage was essentially a set of cells and rooms

used to hold and interrogate captured members of the Schutzsaffel and Gestapo.2l Everything

from starvation and sleep deprivation to brutal beating,was practiced within its walls, to exffact

information and, in some cases, confessions.'2 During May of 1945, the Kocevski Rog Massacre

disrobes the systematic murder of members of the repatriated Slovene Home Guard and their

families by Allied Yugoslaw Partisans. During this period, up to 12,000 people were thrown into

pits, caves and crevices which were subsequently sealed using explosives. No one ever faced

prosecution for these atrocities.23

Claim to be the largest mass rape in history, many unfortunate victims were assaulted upto

hundred times, and often could not resist in the face of overwhelming Soviet numbers.2a It was

not only the Soviets who were accused of this crime, however it is believed that the United States

le http://faculty.cua.edu/pennigton/PinningtonTortureEssay.htm. (Last accesses on 09-11-2013)
20 http://www.historyworld.net/wrldhis/plaintexthistories.asp?historyid=aa57. (Last accessed on 09-11-

2013)
21 The Gestapo was the official secret police of Nazi Germany and German-occupied Europe.

"http://newpol.org/content/torture-and-historical-memory. (Last accessed on 09-11-2013)

" lbid.

'o rbid.



was responsible for 11000 rapes, while the French have been accused of over 1500 instants of

rape. This is clearly not on the same scale as the Soviets but it does not make it any less

terrible.25 Although Hitler was never known to directly torture or kill any Jews, it was under his

command that Nazi arrny committed genocide and ended the lives of approximately six million

Jewish people.26

There is a shocking catalogue of German torture methods: putting people's hands in boiling

water until the skin and figure nails came off like gloves; stamping on a man's foot'for ten

minutes with a special steel boot and repeating the process for two weeks; pressing a hot poker

into the hands; hanging persons by their hands behind their backs until their shoulders were

disjointed, then gashing the soles of their feet and making the victims walk on salt;pulling teeth

and cutting and twisting of the ears; running electric current to* the victim bodies and other

fiendish devices too horrible to describe. These tortures and other brutalities were used by the

German occupation forces.27 Among the instances, which we feel must be mentioned here, is the

case of the former Chilean leader, General Augusto Pinochet, allegations against whom include

that his victims were tortured with electric shocks, beatings, sexual abuse and threats of rape. ln

five of the cases the torture was followed by death. Britain's Crown Prosecution Service barrister

Alun Jones said the charges "constitute some of the most serious allegations of crime ever to

come before English Criminal Courts". The specific torture charges allege that as Commander-

" rbid.

" rbid.
27http://www.historiogrphy-project.com/clippings/1946 

/Ol/nazi-torture-and-medical-exper.html.
accessed on 10-11-2013.

(last



in-Chief of the Chilean Army, Augusto Pinochet, jointly with other public officials, intentionally

inflicted severe pain or suffering on people in purported performance of official duties.28

The United States Department of justice has continued to produce secret memos that reportedly

defend harsh ("enhanced") interrogation techniques. Journalists are reporting more about the

atrocities committed at 'Abu Gharib jail'ze and elsewhere.3o George W. Bush calls them

"alternative set of procedures": forcing victims to stand for forty hours; depriving them of sleep

for weeks on end; and shapping prisoners to include boards, then flooding their mouths with

water. These techniques are torturous but still legal in the United States.3r

In2OO2, the C.I.A and Pentagon became concerned about the fact that the standard questioning

was inadequate for suspected terrorists and turned to a military training program called Survival,

Evasion, Resistance and Escape, (SERE). For decades, SERE hainers had exposed aviators and

others at high risk for capture to Soviet-style tactics, including disrupted sleep, exposure to

extreme heat and cold, and hours in uncomfortable stress positions. Sometimes the ordeal

included water boarding, in which a prisoner's face is covered with cloth and water, is.poured

from above to create a feeling of suffocation. Some of these techniques have been used on

prisoners at Guantanamo Bay, Afghanistan and Iraq and at the C.LA's secret overseas jails for

high-level operatives of Al-Qaeda.32

" rbid.
2e The Baghdad Central Prison, formerly known as Abu Gharib prison. Abu Gharib is an lraqi city 32km

west of Baghdad. lt was built in 1950s by British contractors.
30 

New Yorker, March 24,2OO8, "Exposure" by Philip Gourevitch and Errol Morris,44-57.

" rbid.
32http://www.nytimes.com/2007 

/O6l03lweekinreview/03shane.html?-r=0. (Last accessed on 11-11-

2013)



lt is reported that detainees in US custody in Abu Gharib, Kandahar and Bagram (where many

were taken before Guantanamo Bay) have been sodomised with broomsticks, 'a chemical light'

or rifles. Other forms of sexual humitiation have also been reported; parading men naked in front

of female soldiers, forcing them to wear women underwear and dance with other men, forcing

them to undress in front of female interrogators and guards, touching their genitals or provoking

them in a 'humiliating' way and force them to watch pornography. Most detainees in U.S.

custody have alleged that they were raped, threatened with rape, or anally probed. Sexual

humiliation is used to induce feelings of humiliation and fear and hence is considered a war

crime.33

Although these techniques were used before 2002, the military responded to General Miller's

request by seeking legal approval for 'harsher' interrogation methods. They split the methods

into three categories, the third category being the most brutal. The methods authorized included:

stress positions, mock executions, solitary confinement, hooding and other forms of sensory

deprivation, removal of 'comfort items', forced nudity, forced grooming, taking advantage of the

detainees fears (dogs), exposure to cold rveather or water and allowing an interrogator to use 'a

wet towel and dripping water to induce the misperception of suffocation'.34

Despite being illegal, Binyam Mohamed, Ethiopian with British residency, was arrdsted in

Pakistan in April 2002. Over two years later, on 19 September 2004, he was taken to

Guant6namo. In between, he was allegedly subjected to rendition to Morocco where he was held

for 18 months, then transferred to the CIA-run "Dark Prison" in Kabul in Afghanistan, before

being held in Bagram air base. ln late 2009, a US District Court judge outlined the evidence of

33 http://thejusticecampaign.org/?page_id=273. (Last accessed on 11-11-2013).
tt 
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human rights violations committed against Binyam Mohamed, who in February of that year had

been released from Guant6namo to the United Kingdom:

Binyam Mohamed's lengthy and brutal experience in detention weighs heavily with the Court...

Binyam Mohamed's trauma lasted for two long years. During that time, he was physically and

psychologically tortured. His genitals were mutilated. He was deprived of sleep and food. He

was summarily hansported from one foreign prison to another. Captors held him in stress

positions for days at a time. He was forced to listen to piercingly loud music and the screams of

other prisoners while locked in a pitch-black cell. All the while, he was forced to inculpate

himself and others in various plots to imperil Americans. The Government does not dispute this

evidence.35

According to recent reports by Amnesry lnternational and the US State Department, more tlran

100 of these nations have failed to fully eradicate torture as technique for extracting evidence. In

April 2009, for example, Amnesty lnternational revealed that allegations of beatings, racial

abuse, excessive force and even unlarvful killings by French police are rarely investigated

effectively and those responsible are seldom brought to justice.36

1.2. Defining Torture: Meaning and Scope

Defining torture is not an easy task because it is a very wide term and can be used or defined in a

number of dimensions. [n general the word torture denotes infliction of severe physical or mental

pain. This infliction may be for any revenge or as punishment as a mean of extracting a

confession, any information or for collecting any evidence.

3s http://www.amnesty.orglenlnews/guantanamo-case-profiles. (Last accessed on 10-11-2013)

" http'/7***.amnesty.org/en/region/pakistan/report-2009. (Last accessed on 10-11-2013)
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Literal meaning of torhre is that "it is an act of causing some body great pain as a punishment or

in order to make him confess something."37

Torture is also defined as the infliction of physical pain or psychological anguish. But it is very

diffrcult to draw a distinction that what acts are torturous and what not.

According to Nowak, "torture is a direct attack on the core of human dignity".38 Nowak

summarizes this conditional definition of torture as requiring:

a) Acts of public officials that;

b) lntentionallyinflict;

c) Severe physical or mental pain or suffering;

d) In order to fulfiII a certain purpose, such as extracting information, punishing

intimidating or discriminating against a person.3e Any act that falls outside the purview of

this definition is, thus, regarded as 'inhuman or degrading treatment or punishment'.

Several attempts were made to define the term torture. The United Nations General Assembly

defined the term as: "any act by which severe pain or suffering, whether physical or mental, is

intentionally inflicted by or at the instigation of a public official on a person for such puposes as

obtaining from him or a third person information or confession, punishing him for an act he has

committed, or intimidating him or other person. It does not include pain or suffering arising only

3'The Encyclopaedia Americana, lnternational Edition. Volume 26. Grolier lncorporated.

" See Manfred Nowak, UN Covenant on Civil and Political Rights- CCPR Commentary, zndRevised edition,

N.P. Engel (2005), at 158.

" lbid., 161.



from, inherent in or incidental to, lawful sanctions to the extent consistent with the Standard

Minimum Rules for the Treatment of Prisoners."4o

The above mentioned definition specifically talks about the infliction of torture on any person

only by or at the instigation of public officials and it is for a specific purpose i.e. exffacting a

confession or information. Though it is only one 'Type' of torture, the term 'torhtre' is very

vague and it may be observed or can be defined in a number of ways. Torture has so many

kinds and torture in custody or torture by public official is one of them. To hurt someone without

any justified or lawful reason shall amount to torture. Here the terms justified and lawful must be

determined by some recognized international body or convention. A person brutally beaten by

another person without any justified reason or during any protest would amount to torture as

well. Here the other person is not a public official but he hurts someone or causes pain to

somebody. The purpose of torture inflicted by public officials is not only to extract evidence or

information but sometimes it is just to threaten or to deter someone of your position. So to

concise the definition of torture with such purpose is not enough to cure tortule'

Torture may also be constituted by the infliction of mental suffering through the creation of a

state of anguish and stress by means other than bodily assault. As Judge Evrigenis observed in

Ireland v. United Kingdom, "torture can be practiced and indeed is practiced by using subtle

techniques developed in multidisciplinary laboratories which claim to be scientific. By mean of

new forms of suffering that have little in common with the physical pain caused by conventional

torture it aims to bring about, even if only temporarily, the disintegration of an individual's

ao 
Sieghart, Paul. The lnternational Law of Human Rights. Clarendon Press, Oxford' P' 162'
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personality, the shattering of his mental and psychological equilibriurn and the crushing of his

will."al

Here the Judge Evrigenis very carefully observed the infliction of mental suffering and the other

emerging techniques of torture. ln the above mentioned case the honorable judge unveiled a very

important phenomenon of the torture that is being used under legal umbrella. He very precisely

unveiled the new fonns of sufferings and their effect.

In Denmark et al. v. Greece EUCM said that "solitary confinement, isolation in a police cell

without food, water or access to toilets, mock executions, threats to throw a person out of a

window, the use of insulting language, rubbing the head with vomit, being forced to strip naked,

and being compelled to be present at the torhre or inhuman or degrading ffeatrnent of relatives

or friends, all constitute torture because they are forms of intimidation and humiliation desigped

to destroy an individual's will and conscience."42

In this case EUCM mention out different techniques of torture. The torture defined above is

revolving around the techniques usually used in police custody or in custody of any law

enforcement agency.

Torture is the purposeful infliction of severe pain or suffering on a detainee by public officials or

with their acquiescence to gain information, to obtain a confession, to punish, to intimidate or to

terrorize.

As a whole the definition is very clear and simple but the terms used in the definition are very

vague and unclear. The term 'purposeful infliction' gives an ambiguous meaning that is difficult

a1 
Sieghart, paul. The lnternational Law of Human Rights. Clarendon Press, Oxford. Pp' 16 3-154.

o'rbid. p. t6+.
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to define or describe the actual legal purpose for such act. Same is the term 'severe' which gives

a thought one can harm other until it couldn't reach the point of severity.

The absence of a single, precise definition not only affects torture prevention, but sustains the

ability of nations to avoid consequences through dishonesty and hypocrisy. As the 1973 Amnesty

International Report on Torture points out, "given that the word 'torture' conveys an idea

repugnant to humanity, there is a strong tendency by torturers to call it by another name, such as

.interrogation in depth' or 'civic therapy,' and a tendency of victims to use the word too

broadly.,, ln the absence of a universal definition, many governments narrowly define torture,

enabling their agents to act however they see fit without crossing the definitional line'

Governments are able to continue to condemn torture publicly while employing horrific methods

of interrogation and punishment. For example, rn 2002, the U'S' Department of Justice defined

torture to exclude even extreme methods of interrogation so long as they did not rbsult in

impairment of bodily function or pain similar in intensity to organ failure'a3

To define the word torture is very important for many reasons' First, governments must be

bound by a clear and constant standard that cannot be manipulated in times of crisis' Second'

public officials need guidance as to the lawfulness of their tactics. Lastly, the international

community must be able to hold governments accountable for torturous acts' Without a

defi.nition that is both clear and generally agreed upon, all three tasks are hampered'aa

Finally, a single definition would assist the international community in placing pressrue on

offending governments. u.N. Secretary-General Kofi Annan has explained that

n, Miller, Gail H. Defining Torture, Floersheimer Center for Constitutional Democroc. Benjamin N' Cardozo

School of Law. New York. P.4.
* 

tbid. p.t.
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"torture is an atrocious violation of human dignity. It dehumanizes both the victim

and the perpetrator. The pain and terror deliberately inflicted by one human.

being upon another leave permanent scars. Freedom from torture is a

fundamental human right that must be protected under all circumstances.

Growing awareness of international legal instruments and protection mechanisms

gives hope thaf the wall of silence around this terrible practice is gradually being

, , tt45
erodea.

1.2.1. Meaning and Scope of Inhuman and Degrading Treatment and

Punishment

As a matter of fact, torture, inhuman and degrading treatment recurrently happen which deprive

people of their liberty, irrespective of the fact that they belong to different ethnic, social and

cultural groups, to young and old, to women and men' Nobody is safe of torture; everyone can

become a victim of it.a6 The most elaborated recoguition of the prohibition of inhuman and

degrading treafrnent and punishment is seen in Article 16 of the convention against Torture

which states that:

acts of cruel, inhuman or degfading heatment or punishment which do not amount to

torture as defined in article l, when such acts are committed by or at the instigation or

with the consent or acquiescence of a public official or other person acting in an offrcial

as Freedom from Torture'Fundamental Right,' Says Secretary-General," SG/SM/7855,oBv/223 (June 26'

ZOOtl, avoilob/e of www.unis.unvienna.org/unis/pressrelslZootlsgsmT855'html (last visited July 25' 2012)'
----" - n woltgang Benedek, Understanding Human Rights Law: Manual on Human Rights Education' ed'

(Austria: Neuer Wissenschaftlicher Verlag, 2006), 51'
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capacity. In particular, the obligations contained in articles 10, 11, 12 and 13 shall apply

with the substitution for references to torture of references to other forms of cruel,

inhuman or degrading treatment of punishment.

international instrument or national law which prohibits cruel, inhuman or degrading

treatment or punishment or which relates to extradition or expulsion.

It is important to mention that ill treatment in its secondary sense does not have sufficient

intensity or purpose, will be categori zed as inhuman or degrading treatment.aT Inhuman

treatrnents are acts which are premeditated, applied for hours at a shetch, and caused either

actual bodily injury or intense physical and mental suffering. Many instances of inhuman

treatment arise in the context of detention, where victims have been subjected to ill-treatment

which, has been severe, but not of the intensity required to qualiff the treatrnent as tortur"'48 It

can also apply to variety of behavior outside of detention where victims are subjected to

deliberate cruel acts which leave them in extreme distress.ae

Degrading treatment arouses feelings of fear, anguish and inferiority, capable of humiliating and

debasing them. This also includes treatments which will lead to breaking down the physical or

moral resistance of the victim, or as driving the victim to act against his will or conscience'5o

., Aisling Reidy, rhe prohibition of Torture; o guide to the implementotion of Article 3'Human Rights

Handbooks, Nos. 6 and 10 of the European convention on Human Rights, 16.
* tbid.
ot lbid.* Risilng Reidy, rhe prohibition of Torture; a guide to the implementotion of Article 3'Human Rights

Handbooks, Nos. 6 and 10 of the European convention on Human Rights, 17.
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The absolute prohibition of torture and other forms of cruel, inhuman and degrading heatment or

punishment is mainly vital for human safety measures.t'

ln particular, CID treatment or punishment refers to:

detainee, i.e. prison conditions, and

disgrace the detainee.

The human rights worker extensively investigated CID treatment or punishment committed

against individuals while they are detained (or when they are in police station or secret detention

centers). A person detained in his house or any other building, even in a sffeet, is within the

meaning of CID punishment.s2

ln the case of 'Ireland v. United Kingdom', the European Court of Human Rights (ECHR) held

that, "there is a difference between torture and inhuman and degrading treatment".s3 Torhue is an

act of the cruelest and serious nature and it has to be purposely inflicted.sa Atthough the purpose

of the act may be taken into consideration, inhuman and degrading treatrnent does not contrary to

torture have to be deliberately inflicted.55

tt Wolfgang Benedek, Understanding Human Rights Law: Manual on Human Rights Education, ed.

(Austria: Neuer Wissenschaft licher Verlag, 2006l, 62.
s2 Amnesty lnternational and Codesria. Monitoring and lnvestigating Torture, Cruel, lnhuman or

Degarding Treatment, and Prison Conditions (2000), 11.
s3 Eur. Ct. H.R., lrelond v. United Kingdom (Appl. No. 5371l7ll, Judgment of 18 January 1978, Rep. 1978-

25.
s 

Eur. Ct. H.R. (GC), Selmouni v. Fronce (Appl. No. 25803/9411, Judgment of 28 July 1999, Rep. 1999-V.
tt 

lbid,
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1.3. Universal Legal Regimes for Prohibition of Torture

1.3.1 International Human Right Law Instruments for Elimination of

Torture

ln International Human Right law all forms of torture, inhuman or degrading treatment or

punishments is prohibited even in case of any emergency, such as war or threat of war. So there

is no room vacant for torture or any other kind of ill-freatment even the plea of emergency or

doctrine of necessity is also no excuse for this.

During the past several decades numerous international and regional declarations, conventions

and agreements have been drawn up to condemn and to prohibit the practice of torture by public

officials. Most important of them are discussed in detail in the preceding paragraphs:

l.3.l.l.UniversalDeclarationofHumanRights,lg4S(UDHR)

Universal Declaration of Hgman Rights56, 1948, is built upon the principle of inherent dignity'

of every person. This dignity and the rights attached with are unquestionable. Article 5 of the

declaration provides that "no one shall be subjected to torture or cruel, inhuman or degrading

treatnent or punishment".

UDHR is mere a declaration that is not binding but it works as the milestone for fundamentals of

human rights and as a guiding mechanism for the next generation of human rights'

1948.

tt The UDHR was adopted and proclaimed by General Assembly Resolution 217 A (lll) of 10 December



1.3.1.2. International Covenant on Civil and Political Rights, 1966

Article 7 of the 'International Covenant on Civil and Political Rights, lg66's7, titled as

prohibition of torture avows that No one shall be subjected to torture or cruel, inhuman or

degrading heatrnent or punishment. In particular, no one shall be subjected without his free

consent to medical or scientific experimentation.ss Article 4 paragraph 2 of the same covenant

provides that no derogation from Article 7 can be made.

Articlel0 of the same covenant reads as follows:

1. All persons deprived of their liberty shall be treated with humanity and with respect for the

inherent dignity of the human person.

2. (a) Accused persons shall, save in exceptional circumstances, be segregated from convicted

persons and shall be subject to separate treatment appropriate to their status as un-convicted

persons;

(b) Accused juvenile persons shall be separated from adults and brought as speedily as possible

for adjudication.

3. The penitentiary system shall comprise treatment of prisoners the essential aim of which shall

be their reformation and social rehabititation. Juvenile offenders shall be segregated from adults

and be accorded treatment appropriate to their age and legal status.5e

s7 Adopted and opened for signature, ratification and accession by General Assembly resolutio,n 22004

(XXl) of 16 December 1966, ICCPR entered into force on 23 March 1976.
tt United Nations Action in the Field of Human Rights. Centre for Human Rights Geneva. United Nations,

New York, 1988. P.200.
ss lnternational Covenant on Civil and Political Rights. (http://www2.ochr.orglenglish/law/iccpr.htm),

Article 10. Retrieved on 15th June, 2011.
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1.3.1.3. Declaration on the Protection of all Persons from Being Subjected

Torture and other Cruel, Inhuman or Degrading Treatment

Punishment, L975;

All forms of torture, inhuman, cruel or degrading treatrnent or punishment are strictly prohibited

by all lnternational and Regional Human Rights Instruments. United Nations Organization took

very important steps for the promotion and protection of Human rights as well as to overthrow

the problem to torture from the world. Hence, by resolution3452 (XXX) of 9th December 1975,

at its thirtieth session the assembly adopted the above titled Declaration'

The declaration contains twelve articles. ln article 1, 'torture' is defined, for the purpose of the

declaration, as meaning "any actby which severe pain or suffering, whether physical or mental,

is intentionally inflicted by or at the instigation of a public official on a person for such purposes

as obtaining from him or a third person information or confession, punishing him for an act he

has committed or is suspected of having committed, or intimidating him or other persons'';60

Various provisions of the declaration require:

torture;

account of the prohibition agairst

instnrctions issued to officials

* united Nations Action in the Field of Human Rights. Centre for Human Rights Geneva' united Nations'

New York, 198E. P. 201.
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under review.6I

Article 2 emphasizes over the observance of prohibition of torture in the words: any act of torture

or other cruel, inhuman or degrading heatment or punishment is an offence to human dignity and

shall be condemned as a denial of the purposes of the Charter of the United Nations and as a

violation of the human rights and fundamental freedoms proclaimed in the Universal declaration

of Human Rights.

No State may permit or tolerate torture or other cruel, inhuman or degrading treatrnent or

punishment. Exceptional circumstances such as a state of war or a threat of war, internal political

instability or any other pubtic emergency may not be invoked as a justification of torture or other

cruel, inhuman or degrading freafinent or punishment, all this is provided in the Article 3 of the

Declaration. This article specifrcatly put a bar on member states to abstain and refrain from

commission of torture in official capacity.

L.3.2. Prohibition of Torture and International lfumanitarian Laws

Torture is frmly prohibited in lnternational Human Right laws as well as in lnternational

Humanitarian Laws. As a notion of IHL, the customary norms regarding torture evolved in the

later part of nineteenth and the early twentieth century and have been widely accepted,'both in

tt 
Human Rights and Law Enforcement Professional Training, Series no' 5'
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'opinion juris'62 and in practice by States before being codified in the four 'Geneva

Conventions'63 of 1949 atdagain in later Protocols Additional to the Geneva Conventions.6a

Common Article 3 (CA-3) to the four

armed conflicts not of an international

Contracting Parties, each Parry to the

following provisions;

treatrnent and torfirre,

Taking of hostage,

Ouffages uPon Personal

treatnent,

Geneva Conventions of 1949 provides that: in case of

character occurring in the tenitory of one of the High

conflict shall be bound to apply, as a minimum the

digdty, in particular humiliating and degrading

1. Persons taking no active part in hostilities, including members of armed forces who have

laid down their arms and those placed 'hors de combat' by sickness, wounds' detention'

or any other cause, shall in all circumstances be heated humanely, without any adverse

distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other

similar criteria. To this end the following acts are and shall remain prohibited at any time

and in any place whatsoever with respect to the above mentioned persons:

a. Violence to life and person, in particular murder of all kinds, mutilation' cruel

b.

%eoflegalobligation.lninternationallaw,acceptanceofapracticeassufficienttocreate
legal obligations. http://www.duhaime.orglLegalDictionary/o/opinioJuris'aspx>> 

(Last accessed on 05-12-2013)

u, The Geneva Conventions and their Additional Protocols form the core of lnternational Humanitarian

law, which regulates the conduct of armed forces and seeks to limit its effects. They specially protect people not

taking part in hostilities and those who are no longer doing so, such as wounded, sick and shipwrecked soldiers

and prisoners of war. https://www.icrc.org/enfwar-anJ-law/treaties-customary-law/geneva-conventions(Last

accessed on 05-12-2013)
s Louis-philippe F. Rouillard , Misinterpreting the Prohibition of Torture under lnternotional Low; the offtce

of Legol counsel Memorondum, American university lnternational Law Review (2OO5l' t2' t3'
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d. The passing of sentences and the carrying out of executions without previous

judgment pronounced by regularly constituted court, affording all the judicial

guarantees which are recognized as indispensable by civilized peoples.

Z. The wounded and sick shall be cotlected and cared for an impartial humanitarian body,

such as the International Committee of the Red Cross, may offer its services to the Parties

to the conflict. The Parties to the conflict should further Endeavour to bring into force, by

means of special agreements, all or part of the other provisions of the present Convention.

The application of the preceding provisions shall not affect the legal status of the Parties

to the conflict.

The notion prohibition against torture is so deeply ingrained rn the 'corpus iuris' of international

law that its status is known and acknowledged as ergaomnes obligations for States, clearly

defined as one owned by a state to all members of the international community, and deemed as

having acquired the status of Jus cogens. During international armed conflicts (IAC), all

prisoners of war, enemy aliens, SpieS, saboteur, insurgents, and enemy combatants are included

in this notion.6s

The obligation of any party to a conflict to treat their adversary humanely, or with humanity'

stands at the epicenter of international humanitarian law (trIL)'66 No, war, no imperative reason

of National security, no mititary necessity can justiff torture, inhuman and degrading

treatrnent.67

5s Louis-philippe F. Rouillard , Misinterpreting the Prohibition of Torture under lnternotionol Low; the Office

of Legot Counsel Memorondum, American University lnternational Law Review (2005), 13-14'
65 Cordula Droege. The prohibition of Torture and Other Forms of lll-treatment in lnternational

Humanitarian Law, lnternational Review of the Red Cross. Volume 89 Number 857 September 2007' 515'

t'rbid:
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1.3.3. Regional Conventions on Prohibition of Torture

1.3.3.1. American Declaration of the rights and duties of Man (ADRD):

Torture is also strictly prohibited by regional instruments as prohibited in international

instnrments. Regions across the globe revealed assurance for prohibition of torlure and

looking forward to implement it in its true spirit. Leading declaration in this esteem was the

American Declaration of the rights and duties of Man (ADRD) adopted by the Ninth International

Conference of American States, Bogoti, Colombia, 1948. According to its Article 26 every person

accused of an offence has security from cruel, infamous or unusual punishments or any type of

inhuman treaftnent.68

l.3.3.2.AmericanConventiononHumanRights'1969:

This convention also protects the rights of persons under article 5 headed as Right to human

treatment. Article 5 (1) speaks about the right of every person to have his physical' mental and

moral integrity protected and respected' Article 5 para' 2 of the same convention fundamentally

prohibit torture in the same terms as stated in UDHR. It also includes that the persons deprived

of their liberty shatl be heated with respect for the inherent diglity of the human pe'son'6e

According to article 27, suspension of this provision is not possible, even in time of war' public

danger, or other emergency that threatens the independence or security of the state'70

--**.. 

,*/Ar**dh.oas.org/Basics/Engrish/Basic2.american%20declaration.htm' Retrieved on 2oth July'

2071.
u, 

Evans. Malcolm D., Blackstone's lnternational Law Documents. 6'h Edition. oxford University Press' New

York,2003. P.142. r^*,r,^. A

'o J. Herman Burgers and Hans Danelius, The United Nations Convention Against Torture: A Handbook on

the Convention against tlrture and Other Cruel, lnhuman or Degrading Treatment or Punishment' lnternational

Studies in Human Rights, Martinus Niihoff Publishers'
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1.3.3.3. Inter-American convention to Prevent and Punish Torture,

1985 (IACPPT):

It is another very important regional instrument which strictly prohibits torture in its all

forms, article 2 declares that:

For the purposes of this Convention, torture shall be understood to be any act

intentionally performed whereby physical or mental pain or suffering is inflicted on a

person for purposes of criminal investigation, as a means of intimidation, as personal

punishment, as a preventive measure, as a penalty, or for any other purpose' Torture shall

also be understood to be the use of methods upon a person intended to obliterate the

personality of the victim or to diminish his physical or mental capacities, even if they do

not cause physical pain or mental anguish.

The concept of torhre shall not include physical or mental pain or suffering that is

i:rherent in or solely the consequence of lawful measlues, provided that they. do not

include the performance of the acts or use of the methods referred to in this article'

1.3.3.4. European convention for the Protection of Human Rights and

Fundamental Freedoms (ECHR):

In 1950 European Convention for the Protection of Human Rights and Fundamental freedoms

(ECHR) was promulgated which also provides protection against torture, inhuman or degrading

treatrnent or punishment under its 'article 3'71. It prohibits all types of torture and also speaks

about the obligation of intemational community to respect the Human Rights within their

jurisdiction.

" "NO One Shall be subject to torture or to inhuman or degrading treatment or punishment'"
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1.3.3.5. European Convention for the Prevention of Torture and

Inhuman or Degrading Treatment or Punishment, 1987:

ln addition to this 1950 European Convention in 1987 a specific convention was introduced with

a new approach of promotion and protection of human rights i.e. European Convention for the

prevention of Torhrre and Inhuman or Degrading Treatrnent or Punishment, 1987. Article I of

the convention asserts that there shall be a European Committee for the Prevention of Torture

and lnhuman or Degrading Treatment or Prinishment which has to examine the treatment of

persons deprived of their liberty with a view to sfrengthening, if necessary, the protection of such

person from torture and from inhuman or degrading treatment or punishment, by means of visits

to such persons.

The objective of the Convention is the protection of persons deprived of their liberty against

torture and inhuman or degrading treatment or punishment could be strengthened by non-judicial

means of a preventive character based on visits'72

l.3.3.6.AfricancharteronHumanandPeoples'Right'1981:

Moving further around the globe Article 5 of the African charter on Human and Peoples' Right,

19g1, also provides the prohibition of torture and all other kinds of ill-treabnent' Article 5

provides that every individual shall have the right to the respect of the dignity inherent in a

human being and to the recognition of his tegal status. All forms of exptoitation and degradation

" Preamble paragraph 5 of the Convention'
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of man particularly slavery, slave trade, torture, cruel. inhuman or degrading punishment and

treatrnent shall be prohibited.T3

l.3.3.T.DeclarationontheProtectionofWomenandChildrenin

EmergencY and Armed Conflict, 1974:

Paragraph 5 of the above titled dectaration reads as: all forms of repression and cruel and

inhuman treatment of women and chitdren, including imprisonment' torhre' shooting' mass

arrests, collective punishment, desbrrction of dwellings and forcible eviction, committed

be,igerents in the course of military operations or in occupied territories shall be considered

,74cnmlnal.

1.3.3.g. Declaration on the Elimination of violence Against women, 1993:

This declaration deals with violence against women strictly prohibits any kind of torture against

women in its Article 3. It asserts that: women are entitled to the equal enjoyment and protection

of all human rights and fimdamental freedoms in the political, economic, social' cultural' and

civil or any other field. Prohibition of tornrre is one of the rights in the article which states that'

(h). the right not to be subject to torture, or other cruel, inhumon or degrading treatment or

punishment.

ffieJudicialApplicationofHumanRightsLaw.Cambridge:CambridgeUniversity
Press, 2002.P.297.

,o united Nations Action in the Field of Human Rights. centre for Human Rights Geneva' united Nations'

New York, 1988. P. 200.
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1.3.3.9. Islamic Declaration of Human Rights, 1981:

The prohibition of torture has also been included in a universal Islamic Declaration of Human

Rights issued in 1981. According to article 7 of this Islamic declaration, no person shall be

subjected to torture in mind or body, or degraded, or threatened with injury either to himself or to

anyone related to or held dear to him.75

1.3.3.10. Cairo Declaration:

In 1990 Organization of the Islamic Conference (OIC) introduced a very important document

that is referred to as the 'Cairo Declaration'76. The Declaration deals with the basic Human

Rights, supports and protects the human honor and human life, property and family, upholds the

right of education of Human beings, medical and right to clean environment and Strongly

outlaws discrimination on any ground and any kind of torlure' In this regard Article 20 of

Declaration is very important that states: it is not permitted without legitimate reason to arrest an

individual, or reskict his freedom, to exile or to punish him. It is not permitted to subject him to

physicat or psychological torture or to any form of maltreatment, cruelty or indignity' Nor is it

permiued to subject an individual to medical or scientific experiments without his consent or at

the risk of his health or of his life. Nor is it permitted to promulgate emergency laws that would

provide executive authority for such actions'

ffiansDanelius,TheUnitedNationsConventionAgainstTorture:AHandbookon
the convention against torture and other cruel, lnhuman or Degrading Treatment or Punishment' lnternational

Studies in Human Rights, MartinusNijhoff Publishers'

'u Cairo Declaration on Human Rights in lslam, Aug. 5, 1990, U'N' GAOR, World Conf' on Human Rights' 4th

Session Agenda ltem 5, U.N. Doc.A/CONF' t57lPcl62lAdd'18 (1993)'
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1.3.4. Other Important Documents and International Organizations on

Prohibition of Torture

A very important UN document, The Standard Minimum Rules for the Treatment of

prisoners, 1955, is to set out what is generally accepted as being good principle and practice in

the treatment of prisoners and management of institutions. One of the Standard Rules, Rule 31, is

to the effect that corporal punishment, punishment by placing in a dark cell, and all cruel,

inhuman or degrading punishment shall be completely prohibited as punishment for disciplinary

offences.77

The proscribing of torture as a peremptory norm of international law is illusfrated by the

judgment of the International Criminal Tribunal for the former Yugoslavia (ICTY) in the

Furundzija case: it should be noted that the prohibition of torhre laid down in human rights

$ treaties enshrines an absolute right, which can never be derogated from, not even in time of

ta
-.qjemergency....Thisislinkedtothefact...thattheprohibitionontortureisaperemptorynorm

It orJus cogens. . . . This prohibition is so extensive that States are even barred by international law

F-
from expelling, returning or exhaditing a person to another State where there are substantial

grounds for believing that the person would be in danger of being subjected to torfure'

The European Court of Human Rights adopted a similar position: Within the Convention

system it has long been recognized that the right under Article 3 not to be subjected to torture or

" United Nations Action in the Field of Human Rights. Centre for Human Rights Geneva. United Nations,

New York, 1988. P. 200.
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to inhuman or degrading treatment or punishment enshrines one of the fundamental values of

democratic society. It is an absolute right, permitting of no exception in any circumstances.Ts

According to the European Court of Human Rights; in determining whether a particular form of

ill-treatment should be qualified as torture, consideration must be given to the distinction,

embodied in Article 3, between this notion and that of inhuman or degrading treatment' As noted

in previous cases, it appears that it was the intention that the Convention should, by means of this

distinction, attach a special stigma to deliberate inhuman treatrnent causing very serious and

cruel suffering. ln addition to the severity of the treafrnent, there is a purposive element, as

recognized in the united Nations convention against Torture and other cruel, Inhuman or

Degrading Treatment or Punishment, which came into force on 26 June 1987' which defines

torture in terms of the intentional infliction of severe pain or suffering with the aim, inter'alia, of

obtaining information, inflicting punishment or intimidating.Te

on l7 December 1979 the United Nations General Assembly adopted a code of conduct for

Law Enforcement officials in resolutiot34116g. According to article 2 of the code human

dignity of all persons should be protected and respected and their human rights should be

maintained and uphold. under its Article 5 torture is strictly prohibited. Article 5 of the Code

reads as: no law enforcement offrcial may inflict, instigate or tolerate any act of torture or other

cruel, inhuman or degrading treatment or punishment, nor may any law enforcement official

invoke superior orders or exceptional circumstances such as a state of war or a threat of war' a

threat to national security, internal political instability or any other public emergency as a

" rbid.

" rbid.
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justification of torhue or other cruel, inhuman or degrading treatment or punishment.so The

Assembly adds that the term 'cruel, inhuman or degrading treatment or punishment' has not been

defined by the general assembly, but shoutd be interpreted so as to extend the widest possible

protection against abuses whether physical or mental.8l

The Body of Principles for the Protection of All Persons under any Form of Detention or

Imprisonment contains 39 principles. Principle 1 set out the basic requirement to treat detained

or imprisoned persons in a humane manner. Principle 6 enshrines the prohibition against torture.

It stipulates that:

It shall be prohibited to take undue advantage of the sinration of a detained person for the

purpose of compelling him to confess, to incriminate himself otherwise or to testiff

against any other person (principle 21, para.l);

No detained person while being interrogated is to be subjected to violence, threats or

methods of interrogation which impairs his capacity of decision or judgment (principle

2I,para.2).Ez

, United Nations Action in the Field of Human Rights. Centre for Human Rights Geneva. United Nations,

New York, 1988. P.202.
t'rbid.
t, 

Human Right and Law Enforcement, professional Training series No. 5.
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CHAPTER 2

UNITED NATIONS GONVENTION AGAINST
TORTURE

Introduction

Being a crime against humanity and an immoral act torture is strictly prohibited on international

level. In this regard there are many conventions and treaties under international law. Almost all

countries of the world signed, ratified or access these treaties and convention one way or the

other. Many of them specifically made domestic legislation to prohibit tortr.ue.

"n perhaps no other area has the United Nations been so prolific or, some would argue, so

successful as it has been in the adoption of new international norms for the protection of human

rights. A recent UN compilation of human rights instruments lists sixty-seven conventions,

declaration, and other documents adopted under UN auspices, and even this number is surely

incomplete.s3 These instruments range from narrowly focused recommendations, such as the UN

Standard Minimum Rules for the administration of Juvenile Justice to such basic human rights

texts as the two lnternational Covenants on human rights.sa

E3 UN Centre for Human Rights, A Compilation of lnternational Instruments (1988). The compilation

includes two conventions adopted prior to 1945 and only a very short selection of instruments adopted by

specialized agencies such as the lnternational Labour Organization and UNESCO.* The United Nations and lnternational Law. Ed. Christopher C. Joyner. The American Society of

lnternational Law, Cambridge University Press, 1998.P. 131.



tn 1975, the General Assembly adopted the declaration on the Protection of all Persons from

being subjected to torture and other cruel, inhuman or degrading treatment or punishment'8t Th"

provisions of the declaration were given the force of international law in the convention against

torture and other cruel, inhuman or degrading treatment or punishment in 1984' and now the

prohibition of torture and inhuman treaftnent is a norm of customary international law'86 The

convention entered into force on 26 June 1987'

Excerpts from Methods of combating Torture, Fact Sheet #4, uN Centre for Human fughts:

Torture is a particularly serious violation of human rights and, as such' is strictly

condemned by international lqw and, in particular, by the tJniversal Declaration of

Human Rights, article 5, which states that 'No one shall be subiected to torture or

to cruel, inhuman or degrading treatment or punishment''

To ensure adequate protection for all persons against such abuses, the united

Nations has sought for many yeat's to develop universally applicable standards' The

Convention against Torture ..., which was adopted by the General Assembly of the

united Nations on 10 December 1984, and many other relevant conventions'

declarations and resolutions adopted by the international community' clearly stale

that there may be no exception to the prohibition against torture...,

The convention against Torture... not only specifies that the states Parties will

outlaw torture in their national legislation, but also notes explicitly that no order

tt General Assembly Resolution 3452 (XXX) of 9 December t975'
,u Human Rights and pre-trial Detention, A Handbook of lnternational standards relating to pre-trial

detention. United Nations, New York and Geneva' 1994' P '2'
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from a Superior or exceptional circumstances may be invoked as a justification of

.87
I Orture ....

The United Nations Convention against Torture and other Cruel, lnhuman or Degrading

Treatment or Punishment intend to:

Prevent torlure around the world.

The Convention requires states to take effective measures to prevent torture within their

borders.

Forbids states to return people to their home country if there is reason to believe they will

be tortured.

It is very common assumption that the convention's principle objective is to out-law torture and

other cruel, inhuman or degrading treatment or punishment. But this assumption is totally wrong

because such practices are already prohibited under international law. The main purpose of the

convention is to strengthen the existing prohibition of such practices by a number of supportive

-easur"s.88 The convention only deals with the practices of torhre by public officials or such

persons acting in an official capacity and it obligates the parties to prohibit such type of

maltreatments.

Basically the convention is divided into three parts. Its f,Irst part comprise of the substantive

provisions that is from article 1 to 16. Implementation provisions are discussed in part to that

starts from article 17 aIId ends at article 24. These articles provide for several forms of

8' http://www.pdhre.org/conventionsum/torsum.html accessed on 10th June, 2011.

,t 
J. Herman Burgers ,nJ H.n, Danelius, The United Nations Convention Against Torture: A Handbook on

the convention against t-orture and other Cruel, lnhuman or Degrading Treatment or Punishment, lnternational

Studies in Human RiShts, Martinus Nijhoff Publishers' p' 1'
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international supervision with regard to the observance by States Parties of their obligations

under the substantive provisioos.8' The final clauses are written in the articles 25 to 32. These

articles are regarding the signature and ratification of the convention, its entry into force,

amendments, denunciation, and settlement of disputes concerning the Convention's

interpretation or application, and optional exclusion of one of the implementation provisions.e0

2.1. Substantive Provisions of CAT

Part I: CAT appears to be the first international agreement to actually attempt to define the

term.9r The term 'torture' is defined in the Articte 1 of the convention as meaning"any act by

which sever pain or suffering, whether physical or mental, is intentionally inflicted on a person

for such purposes as obtaining.from him or from a third person information or a confession,

punishing him for an act he or a third person has committed or is suspected to have committed,

or intimidating or coercing him or a third person, or for any reason based on discrimination of

any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or

acquiescence of a public oficial or other person acting in an fficial capacity. It does not

include pain or suffering arising onlyfrom, inherent in or incidental to tawful sanctions."e2

This conventional definition does not embrace every act of mistreatment instigating mental or

physical suffering or pain but only the one of severe nature. Most important is that this torture

must be purposefully inflicted and it must be committed by someone acting under the eolor of

law. So far this definition the acts of torture, done in private capacity or by any private individual

8e lbid, pp. 1-2.* tbid, p. z.
et 

CRS Reports for Congress. U.N. Convention against Torture: Overview and Application to lnterrogation

Techniques. Congressional Resea rch Service.

" lbid.
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to another individual and there is absence of instigation or consent of a public official, does not

constitute 'Torture' for the purpose of CAT.

Article 2 of the convention talks about the state responsibility. It requires parties to take effective

measures legislative, administration, judicial or other measures to prevent acts of torture in any

territory under its jurisdiction. There should be no exceptional circumstances whatsoever,

whether a state of war or a threat of war, intemal political instability or any other public

emergency, may be invoked as a justification of torture. Neither can it be justified by orders from

superior officers or public officials. According to this article torture is absolutely prohibited and

a non-derogable right. Since the conventions entry into force, this absolute prohibition has

become accepted as a principle of customary international [aw.

According to this article there are some specific measures that should be taken by the countries

that are parties to the UNCAT, those measures are:

penalties in domestic criminal law;

The full integration of educational infomration about the prohibition against torture into

the fraining of law enforcement personnel, civil or military, medical personal, public

officials and others who may be involved in the custody, interrogation or treatment of any

individual subjected to any form of arrest, detention or imprisonment;

The systematic review of intenogation rules, instructions, methods and practices, as well

as of arrangements for the custody and ffeatment of suspects, detainees and prisoners;

Guarantees for the prompt and impartial investigation of allegations of torfure by

competent authorities ;
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The protection of witnesses;

The possibility for victims to obtain redress and fair and adequate compensation and

rehabilitation.e3

Article 3 of the convention speaks about the principle of non-refoulma. Parties to the convention

are ba:red from deporting, exhaditing or re-fouling people where there are substantial grounds

for believing they will be tortured.ea This article strictty banned the countries to return or expel

any person to any other territory or state where he or she might be tortured. The committee

against torlure has held that this danger must be assessed not just for the initial receiving state,

but also to states to which the person may be subsequently expelled, returned or extradited.es

Article 4 asks the parties to criminatize all the acts of torhre and this should be applicable not

just to the acts but to an attempt to commit torture as well. Central objective of the convention

includes ensuring that torture is a criminal offense. Each state must ensure that all acts of torture,

attempts to commit torture, and complicity or participation in torture are offences punishable by

law.e6 There should be appropriate punishment or penalties for all such offences. CAT article 4

requires states to ensure that all acts of torture are criminal offences, subject to appropriate

penalties given their'grave nature'.e7

t' http'//w**.irct.org/what-is-torture/convention-against-torture.aspx. Retrieved on 10th June 2011.
* C""*"tio. against Torture (http://www2.ochr.or!/english/law/cat.htm), Article 3.1.Retrieved on 15th

June, 2011.-- '-'--;; 
http://en.wikipedia.org/wiki/United-Nations-Convention-Against-Torture. Retrieved on 15th June,

2011.

eG Convention against Torture (http://www2.ochr.org/english/law/cat.htm), Article 4.Retrieved on 15'h

June, 2011.

e7 
CRS Reports for Congress. U.N. Convention against Torture: Overview and Application to lnterrogation

Techniques. Congressional Research Service.
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Under Article 5 each state party to convention requires to establish its jurisdiction over acts of

torture committed by or against a Party's citizens. It also speaks about establishing universal

jurisdiction to try cases of torture where an alleged torturer cannot be extradited. pursuant to

CAT article 5, a state parry must establish jurisdiction over CAT article 4 offences when:

The offenses are committed in any territory under its jurisdiction or on board a ship or

aircraft registered in that State;

The alleged offender is a national of that State;

The victim was a national of that state if that State considers it appropriate;

And

not extradite him in accordance with CAT article 8, which makes torture an exhaditable

offence.98

Article 6 of the convention talks about the custody of the alleged offender that each State parfy

shall, on certain conditions, take a person suspected of the offence of torture into custody and

make a preliminary inqutry into the facts.ee Under this article Right of communication must also

be provided to the alleged offender with the nearest appropriate representative of the State of

which he is a national. Notification of facts of the custody of the alleged offender and of the

circumstances which warrant his detention to the States referred to in article 5, paragraph l.

Subsequently report of the preliminary inquiry must also be shared with the said State and shall

also indicate whether it intends to exercise jurisdiction.

" rbid.
es http://untreaty.un.org/co dlavr/ha/catcidtp/catcidtp.htm. Retrieved on lothJune ,2orr.
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Article 7 states that the State party, if it does not extradite the alleged offender, will submit the

case to the competent authorities for prosecution.l00 These authorities shall take their decision in

the same manner as in the case of any ordinary offence of a serious nature under the law of that

state.l0l The person shall be guaranteed fair treatment at all stages of the proceedings.

Under Article 8 the offence of torture may be considered as legal basis for exhadition if no

extradition treaty exists. But it depends on other conditions provided by the larv of the requested

State. The offences refened to in article 4 shall be deemed to be included as extraditable offence

in any territory.lo2

Article 9 of the convention speaks about the state responsibility to provide the possible judicial

assistance in connection with cases of alleged torture and to provide with the all evidence at their

disposal.

Article 10 speaks about the education of the convention. It states that each state party shall

ensure that education and information regarding the prohibition against torture are fully included

in the training of law enforcement personnel, civil or military, rrredical personnel, public ofticials

and other persons who may be involved in the custody, intenogation or treatment of any

individual subjected to any form of arrest, detention or imprisonment.l03

Under Article 11 of the convention a systematic review of interrogation rules, instructions,

methods and practices as well as arrangements for the custody and treatment of persons

'm http://www.pdhre.org/conventionsum/torsum.html accessed on 10th June, 2011.

'o' cAT at Art. 7
102 Convention against Torture (http://www2.ochr.org/english/law/cat.htm), Article 8. Retrieved on 15th

June, 2011.
103 ---- Convention against Torture (http://www2.ochr.org/english/law/cat.htm), Article 10. Retrieved on 15th

June, 2011.
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subjected to any form of arrest, detention or imprisonment with a view to preventing any cases of

torture. 
le

Article 12 of the convention speaks about the State responsibility to a prompt and impartial

investigation against the alleged torture under its jurisdiction. Under this article it's the State

responsibitity to investigate the act of torture if there is believe that such act is done in its

territory.

Under Article 13 it is State's responsibility to protect the right of the individual, who alleges

he has been subjected to tornue, has the right to complain to and to have his case promptly and

impartially examined by competent authorities.'os Complainant and the witnesses must be

protected against alt form of ill-treatrnent as a consequence of his complaint or any evidence

given.

Article 14 requires the State parties to the convention that their legal system must provide proper

re-dressal of an act of torture. An enforceable right to fair and adequate compensation must also

be provided including all means for as fult rehabilitation as possible. If the victim died as a result

of torture, his dependents shall be entitled to appropriate compensation'

Article 15 speaks about the statement made as a result of torhue' Such statements shall not be

invoked as evidence except against a person accused of torture as evidence that the statement

was made. Now under this article a question arises about the practices in Pakistan especially in

thana culture, attitude of investigation officer during the investigation or the status of

confessional statements during such investigation'

,il http://www.pdhre.orglconventionsum/torsum.html accessed on 10th June, 2011.

'ot http,7/www.pdhre.org/conventionsum/torsum'html accessed on 10th June' 2011'
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Article 16 is another very important article of the convention. It generalizes the definition of

torture as stated in article 1 of the same convention. Under this article each State party must

undertake appropriate steps to prevent all other acts of cruel, inhuman or degrading treatment or

punishments which do not amount to torture as defined in article 1, when such torture is

committed by or at the instigation of a public official of other person acting in an official

capacity.106 This article provides with the prohibition of all forms of inhume, cruel or degrading

treatment and it also strengthen the provisions of Article 1. In Particular, the obligations

contained in Articles 10, 11, 12 and 13 shall apply with the substitution for references to torture

of references to other forms of cruel, hhuman or degrading treatment or punishment'107

2.2. Provisions Regarding Implementation of cAT

part II- Article 17 to Article 24 provides details for establishment of a committee against

torture. It is the most important part from implementation point of view of the convention' This

part defines the duties of the members of the committee, their eligibility criterion and all other

rules and regulation of the committee. It provides that committee shall consist of l0 experts

elected by the States Parties.

According to article 17 there should be a committee against torture. That must be comprised of

10 experts of high moral standing and recognized competence in the field of human rights and

committee members shall be elected for a term of four years.

'ot rbid
,0, 

J. Herman Burgers and Hans Danelius, The United Nations Convention Against Torture: A Handbook on

the Convention against TJrture and Other Cruel, lnhuman or Degrading Treatment or Punishment' lnternational

Studies in Human Rights, Martinus Nijhoff Publishers' 1988' pp' 787-182'
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Article 18 of the convention speaks about the rules that committee shall establish its own rules

ofprocedure.

Article 19 provides with the reporting mechanism for the submission of reports on the measures

taken by the state parties to give effect to their undertakings under this convention. Accoiding to

this article after ratification of the convention the state party must submit the report within one

year and shall submit the supplementary reports every four years regarding any new measures

taken or such other reports on the request of the committee. Such reports shall be communicated

with all state parties by the Secretary-General of the Unitedl Nations.

Article 20 of the convention is about any information received regarding practices of torture in

the territory of State parties. It states that if the committee receives reliable information which

appears to it to contain well-founded indications that torture is being systematically practiced in

the territory of a State Pu.ry, the Committee shall invite that State Party to co-operatd in the

examination of the information and to this end to submit observation with regard to the

information concerned.lot After considering any information provided by the concerned state and

all other relevant information the committee may designate any of its members to make

confidential inqurry and to report to the committee. ln agleement with the State Party concerned,

such an inqury may include a visit to its territory'loe

Article 21 is about the recognition of competence of the committee by the state party to receive

and consider communications. A State party to this Convention may at any time declare under

this article that it recognizes the competence of the Committee to receive and consider

,ot 
J. Herman Burgers and Hans Danelius, The United Nations Convention Against Torture: A Handbook on

the convention against Torture and other cruel, lnhuman or Degrading Treatment or Punishment, lnternational

Studies in Human Rights, Martinus Nijhoff Publishers, 1988' P'184
t* 

tbid.
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communications to the effect that a State party claims that another State party is not fulfilling its

obligations under this Convention. Such communications may be received and considered

according to the procedures laid down in this article only if submitted by a State party which has

made a declaration recognizing in regard to itself the competence of the Committee. No

communication shall be dealt with by the Committee under this article if it concerns a State party

which has not made such a declaration. The provisions of this article shall come into force when

five States parties to this Convention have made declarations under paragraph I of this article'

Such declarations shall be deposited by the States parties with the Secretary-General of the

United Nations, who shall transmit copies thereof to the other States parties. A declaration may

be withdrawn at any time by notification to the Secretary-General. Such a withdrawal shall not

prejudice the consideration of any matter which is the subject of a communication already

transmitted under this article; no further communication by any State party shall be received

under this article after the notification of withdrarval of the declaration has been received by the

Secretary-General, unless the State party concerned has made a new declaration'

Article 22 allows a State party to this convention may at any time declare under this article that

it recognizes the competence of the Committee to receive and consider communications hom or

on behalf of individuals subject to its jurisdiction who claim to be victims of a violation by a

state party of the provisions of the convention. No communication shall be received by the

committee if it concerns a state party which has not made such a declaration as provided under

article 21.
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Article 23 provides that the members of the Committee and of the ad hoc conciliation

commissions which may be appointed under article 21,'paragraph I (e)'1r0, shall be entitled to

the facilities, privileges and immunities of experts on mission for the United Nations as laid

down in the relevant sections of the Convention on the Privileges and Immunities of the United

Nations.

According to the Article 24 of the convention an annual report must be submitted by the

committee regarding its activities to the General Assembly and to the States Parties.

2.3. Procedure to become a Party to the convention

part III: Article 25 to Article 33 provides with the details of ratification, coming into force and

amendments to the convention. Process of ratification or coming into force includes Signature,

ratification, accession and reservation.

Article 25 (1) provides the opportunity to become a signatory of the Convention by opening it

for the Siguature for all States. Signature is preliminary step on the way of ratification of the

treaty by the state. The act of siguing does not impose positive a legal obligation on the states'

However siguature does indicate the states intention to take steps to be bound by the treaty at the

later date.lll

,'o (e), th" Committee shall make available its good offices to the States Parties concerned with a view to

a friendly solution of the matter on the basis of respect for the obligations provided for in this Convention' For this

purpose, the Committee may, when appropriate, set up an ad hoc conciliation commission'
11t Consent to be bound by a treaty expressed by signature; (Art: 12 of Vienna convention on law of

treaties 1969).
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provision of ratification is given under Article 25 (2) of the convention. In this regard the

instrument for ratification must be placed with the Secretary-General of United Nations. The

state establishes its consent to be bound by a treaty which it has already signed' 
l12

Article 26 provides with the option of accession to all States. When a State not signed the treaty

or convention it can express its consent to become a pa/.ry by depositing an 'lnstrument of

Accession, with the Secretary-General of United Nations. Accession has the same legal effect as

ratification.ll3

Article 27 is about the enforcement after ratification or accession of the convention' This

Convention shall enter into force on the thirtieth day after the date of the deposit with the

Secretary-General of the united Nations of the trventieth instrument of ratification or accession'

According to Article 28 any State party can made reservation on the competence of the

committee against torture at the time of signature, ratification or accession' And also provide

with option to withdraw such reservation any time by notification to the secretary-General of

United Nations.

Article 29 is related to the amendments to the convention' A State party can purpose the

amendments to the convention and must file with the Secretary General of the United Nations in

this regard. Then the secretary General must communicate it with the states parties and ask them

to infomr if they will favor the conference for considering and voting the proposal of

amendment. Such conference should be conducted within four months and at least one third

tr2 consent to be bound by a treaty expressed by ratification, acceptance or approval (art: 14 of Vienna

convention on law of treaties 1959).
1r, consent to be bound by a treaty expressed by accession (Art: 15 of Vienna convention on law of

treaties 1969),
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States favor it. When any such amendment is adopted by majority State present at the conference

and vote for it, the Secretary-General has to submit it to all States parties for acceptance'

The adopted amendment shall come into force after the notification of two thirds of the States

parties that they adopted the amendment in accordance with their constitutional procedures and

then the States parties who accepted the amendment are bound by the provisions of the

amendments.

under Article 30 an optional mechanism for arbitration is provided when there is any dispute

between two or more states parties to this convention. But if the parties are not able to agree

upon the organization for arbitration within six months from the date of request for arbitration'

the dispute can be referred to the lnternational Court of Justice by any of the parties in dispute'

Each State may, atthe time of siguature or ratification of this Convention or accession thereto,

declare that it does not consider itself bound by the above said obligations of this article' The

other States parties shall not be bound by paragraph I of this article with respect to any State

party having made such a reservation'

According to Article 31 any state party can denounce from the convention and has to submit a

written notification to the Secretary-General in this regard' The denunciation becomes effective

afteroneyearfromthedateofreceiptofthenotification.Butitdoesnotaffectthe.state,s

obligations under the convention for any act or omission prior to the effectiveness of such

denunciation and wi1 not affect the consideration prior to the date of denunciation become

effective. This denunciation does not bar the commencement of the state for any new matter by

the Committee.
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Article 32 articulates that the Secretary-General of the United Nations shall inform all States

Members of the united Nations and all states which have signed this convention or acceded to it

of the following:

(a) Signanrres, ratifications and accessions under articles25 aDld26;

(b) The date of entry into force of this Convention under article 27 and the date of the

entry into force of any amendments under atticle29;

(c) Denunciations under article 31'lla

2,4, The Committee Against Torture

The Committee against Torture (hereafter, the Committee) is one of the United Nations ffeaty

bodies created to supervise the implementation by state parties of their obligations under the

respective Parent convention'

The committee shalt be established under the provisions of Article 17 and 18 of the

,Convention,tr5. It provides details about working and membership of the CAT' The

committee shall consist of ten experts of high moral standing and recognized competence in the

field of human rights, who shall serve in their personal capacity' The experts shall be elected by

the States parties, consideration being given to equitable geographical distribution and to the

usefulness of the participation of some persons having legal experience' The committee is

responsible for monitoring the extent to which states parties respect their obligations to

implement the convention, i.e to prevent, to prohibit and to punish torture' The main procedure

,ro http://www.ohchr.org/EN/Professionallnterest/Pages/CAT'aspx' 
(Last.accessed on 4-12-2013)

1r, Convention means United Nations Convention ;*"i Torture and other cruel' inhuman or degrading

treatment or punishment, 1984'
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for monitoring the implementation of the convention is through the State party reporting

procedure under'article 19'l16 of the convention.llT

The purpose of this procedure is to help the committee gain a clear picture of the extent to which

States Parties are respecting their treaty obligations, by asking them to describe how they are

implementing those obligations in practice. States have an obligation to submit reports on the

regular basis.l 18

Once the Committee has received a State party report, it must examine it carefully in order to

identify any areas of concern. The Committee will draw conclusions and make recommendations

to the state on ways to better implement its obligations, if necessary. In addition to the

examination of the State party reports, the committee can carry out a confidential inquiry into

allegations of a systematic practice of torhue.lle

The Convention contains no provision obliging States to implement the committee decisions, and

there is no enforcement mechanism. However, State parties must offer redress and compensation

"6 1. Th. States parties shall submit to the Committee, through the Secretary-General of the United

Nations, reports on the measures they have taken to give effect to their undertakings under this Convention,

within one year after the entry into force of the Convention for the State Party concerned. Thereafter the States

parties shall submit supplementary reports every four years on any new measures taken and such other reports as

the Committee may request
2. The Secretary-General of the United Nations shall transmit the reports to all States Parties.

3. Each report shall be considered by the Committee which may make such general comments on the

report as it may consider appropriate and shall forward these to the State Party concerned. That State Party may

respond with any observations it chooses to the Committee.

4. The Committee may, at its discretion, decide to include any comments made by it in accordance with

paragraph 3 of this article, together with the observations thereon received from the State Party concerned, in its

annual report made in accordance with article 24. lf so requested by the State Party concerned, the Committee

may also include a copy of the report submitted under paragraph I of this article.

"' Lene. Wendland, A Hond Book on the Stote Obtigotions under the UN Convention ogoinst Torture,

Geneva, May,2OO2.L7,

"' rbid.tt' 
rbid, 18.
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to a complainant when the committee finds that there had been a violation of the convention and

the State party is obliged to indicate how it will offer redress.l20

According to the Article 22 of the convention a State party to this Convention may at any time

declare that it recognizes the competence of the Committee to receive and consider

communications from or on behalf of individuals subject to its jurisdiction who claim to be

victims of a violation by a State party of the provisions of the Convention. No communication

shall be received by the Committee if it concerns a State party which has not made such a

declaration. The Committee shall consider communications received under this article in the

light of all information made available to it by or on behalf of the individual and by the State

party concerned. The commiuee shall consider inadmissible any communication under this

article which is anonymous or which it considers to be an abuse of the right of submission of

such communications or to be incompatibte with the provisions of this convention' within six

months, the receiving State shall submit to the committee written explanations or statements

clarifying the matter and the remedy, if any, that may have been taken by that State'

According to the Article 24 of the convention the committee shall submit an annual report on its

activities to the States parties and to the General Assembly of the United Nations'

t'o 
rbid, 18,19.
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2.5. The optional Protocol to the convention Against Torture and

Other Cruel, Inhuman or Degrading Treatment or

Punishm ent,2002 (OPCAT ,2002)

This optional protocol was adopted by United Nations General Assembty on 18th day of

December, 2002 which entered into force on22"d June, 2006' It is a treaty of united Nations that

supplements to the United Nations Convention Against Torture, 1984. The idea for this scheme

of torh.[e prevention goes back to the Swiss Committee for the Prevention of Torture

(today Association for the Prevention of Torture, APT), founded il |977 by Jean-Jacques

Gautier in Geneva. It envisaged the establishment of a worldwide system of inspection of places

ofdetention,whichlatertooktheformofanoptionalProtocoltotheuNConventionagainst

Torture and other cruel, Inhuman or Degrading Treatment or Punishment (1984)'t't Fo' a long

time, however, the necessary support for such an optional protocol was not forthcoming' As a

consequence, the UN Committee against Torture (CAT) had at its disposal only relatively weak

instruments: it could a,ralyze and discuss the self-reports of the respective govemments and

create the institution of a special Rapporteur on Torture' But neither cAT nor its Special

Rapporteur had the power to visit countries, let alone inspect prisons' without the respective

government,s permission."' OPCAT establishes an international inspection system for places of

detention. The protection of persons deprived of their liberty against torture and other cruel'

inhuman or degrading treatment or punishment can be strengthened by non-judicial means of a

preventivenafure,basedonregularvisitstoplacesofdetention.Itreaffirmsthattorhrreandother

'' http://en.wikipedia'org/wiki/optional-Protocol-to-the
Convention-against-Torture' (Last accessed

on 4-12-2013)t" 
lbid.
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cruel, inhuman or degrading

violations of human rights.

treatrnent or punishment are prohibited and constitute serious

2.6.Sub.CommitteeonPreventionofTorture,2002

This Sub-committee was established under the provisions of optional Protocol of the Convention

against Torture. The UN Sub-committee on Prevention of Torture and other Cruel' lnhuman or

Degrading Treatment or Punishment (sPT) is one of the united Nations mechanisms directed to

the prevention of torture and other forms of ill-treatment' It started its work in February

2007'TheProtocolgivestheSPTtherighttovisitallplacesofdetentioninthoseStatesand

examine the treatrnent of people held there'I23 It has a purely preventive mandate focused on an

innovative, sustained and proactive approach to the prevention oftorhrre and ill treatrnent'

The SPT has a dual mandate:

through country visits

functioning of National Preventive Mechanisms'

ThesPTpresentsapublicannualreportonitsactivitiestotheCommitteeagainstTortureand

convenes three times a year for sessions of one week duration at the united Nations office at

ffition.org/un.resources/opcat-overview/un-sub-committee.for.the-prevent,ion-
of-torture/ (Last accessed on 5-12-2013) 
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Geneva. The SpT, with its 25 independent experts, is the largest human rights treaty body of the

UN. SPT mandate, independent experts, human rights treaty body'l2a

"o http:77www.apt.ch/en/subcommittee-on-prevention-of-torture/ 
(Last accessed on 5-12-2013)'
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CHAPTER 3

NATIONAL LEGAL FRAMEWORK OF PAKISTAN

AND PROHIBITION OF TORTURE

Introduction

Pakistan is a State party to various human rights instnrments like UNCAT' ICCPR' Geneva

Conventions, CRC, CEDAW and UDHR, which deliberately ban torture and emphasis for its

absorute prohibition in its a[ forms and in arl state of affairs. By siguing these international

covenantsandtreatiesandprotocols,thestatesreaffrrmtheircommitnenttotheirown.people.

It is actually an extension of the social conhact that each State makes with its own citizens'

In this chapter we will discuss the existing raws in Pakistan regarding elimination of torhue

in the right of international instruments pertaining to prohibition of torture specifically torture

in custody of law enforcement agencies or by public officials' Pakistan does not have any

specific legislation related to prohibition of torture or any other form of cruef inhuman or

degrading treament or punishment by any public official or other person acting in offrcial

capacity except some provision in constitution just under the heading of fundamental rights and

the pakistan penal code, which are not directry related to the prevention or protection against

torture by public offrcials but we can take them as a source to enact laws regarding torture'
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3.1. The Constitution of Pakisttn,L973

Pakistan ratified the United Nations convention Against Torture and other cruel, lnhuman or

Degrading Treatment or Punishment on ltrrle26,2010, however, the use of torture in its all

forms was prohibited by the Constitution of Pakistan, lg73 long before the ratification'

constitution is considered as the book of principles for the country and as per Article 14(2)

prohibition or torture is principle of law. Torture in one form or the other is inflicted by

individuals in their private capacity as well as by public functionaries in respect of or in

connection with their public offices. Here in this chapter we will discuss the torture inflicted

uponconunonmanunderthegarboflaw.TherearesomeprovisionsofConstitutionthatcould

be considered as preventive clauses for protection of human life but these are not directly

applicable for prohibition of custodial torture or torture by public offrcials except article 14(2)'

Articles 4,8,g,10, 10-A, 12, 14(1), l4(2) and25 of the constitution can also be considered as

preventive clauses.

The constitution of Pakistan, 1973 provides the protection of Fundamental Rights under part I

and part II of chapter 1. Articte 4 in part I of the constitution is very precisely elaborates the

right of individuals to be dealt with in accordance with the law. According to this article

enjoymentofequalprotectionoflawandtobetreatedinaccordancewithlawisthe.inalienable

right,l25 of every citizen which cannot be snatched in derogation of law appticable"This is

highly important provision of the constitution of Pakistan lg73'lt is even available as shield

l2slnalienablerightsarethoserightswhicharenon-transferable'cannotberelinquished'abridgedor

usurped. such rights arelonferred by the constitution and cannot be taken away or modified except be the

constitution itserf. when such rights are given constitutional Buarantees they are cared 'Fundamental Rights'

becausetheyhavebeenplacedbeyondthepowerofanyorganoftheState,whetherExecutiveorlegislativetoact
in violation of them. 
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against tyranny (totalitarianism) and excesses (extravagance) in emergency. It casts obligation

upon functionaries of Federation and federating units/legislatures to ensure the doctrine of rule of

Iaw and embody the principle of equality. This article embodies the concept of dignity, equality

of law and save citizens from arbitrary/discriminatdry laws and actions by the Governmental

Authorities.'26 Here individual includes every citizen of Pakistan and every other person for the

time being within Pakistan. To enjoy prctectior cl la*v ard to be heated in accordance with law

is inarienabte right of every citizen as enshrined iu this Article.l2T Duty of each and every public

functionary is to act in accordance with law and not in derogation of law as ordained under

Article 4 of the Constitution.r2s

Article 4(2) provides that no action detrimental to the life, liberty' body' reputation or property of

any person shall be taken except in accordance with law' The term 'in accordance with law'

seems to be the modification of the American concept 'Due process of Law'' The law

contemplated by this Article is one which is passed by a competent legislature and which is

not repugUant to any other Article relating to Fundamental Rights or other provisions of the

Constitution.It,therefore,followsthattodepriveothersoftheirlibertyonemuststrictlyand

scrupulously observe the forms and rules of the law'I2e

WhattheArticledeclaresisthatanypublicfunctionaryorpersontakinganyactionaffectingthe

life, liberty, body, property or reputation of a person, or affecting his profession, trade, or

business, must rely on some law to justify his action' Thus, a hangman must be equipped with a

legal authority to hang, a jailer with a legal warrant to imprison and so on' Thus' a direction or

u6 Shaukat Ali Mian vs. Federation of Pakistan (1999 cLC 607)'
,r, Mst Rashida Bibi vs. gordo, Area committee through its Board of Revenue etc (PU 2004 Lah 459)'

"' Muhammad vs. Pakistan Railways (2004 YLR 521)'

"' Fundamental Laws by Sharif-ud-Din Pirzada, page 171'

I
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order by the Executive which infringes a present right would be invalid, if it does not have the

backing of a valid contemporaneous law.l3o Euery executive action must be backed by some

law. Provisions of Article 4 of the Constitution ordain that every person has a right to insist that

he be dealt with in accordance with law and law alone.l3l

According to Honorable Lahore High Court observation out of the legal rights, the right to

liberty is placed on a higher pedestal, which is to be respected by all and sundry. Courts are the

guardians of the liberties of the citizens. Even a worst criminal in the society is entitled to legal

safeguards and his legal rights cannot be taken away in a slipshod *unne.."' Every act of the

Govemment is required to be exercised lawfully and every individual has to be dealt with in

accordance with law. To enjoy protection of law and to be treated in accordance with law is

inalienable right of every citizen.l33 Police is no exception to this general rule.l3a

To enjoy the protection of law and to be treated in accordance with law is the inalienable right of

every citizen. Police officers have not been given unbridled authority to humiliate and ridicule

the citizens without any iota of evidence against them. To call a person to police station without

factual or legal justification make him to sit there against his will, prima facie, amounts to

wrongful confinement and action needs to be taken against the police.t35 Police is not possessed

of right to murder or kill or take life of any citizen accused of any offence only for the reason

that such person was involved in criminal cases and kept a previous bad record. Person keeping

bad record could be innocent in the case registered against him, because under the law

t'o 
Hali Ghula, Zamin vs. A.B. Khondkar (PLD 1965 Dacca 156).

tt' M. D. Tahir Advocate vs. Federal Government (PLD 2000 Lah' 251).

"' Muhammad Afzal vs. Sessions Judge Multan (PLD 2008 Lah 479).

"' Mazhar Husain vs. Province of Punjab (PLD 1985 Lah. 394).

"o Muhabbat Khan vs. Atta Muhammad (1985 P'Cr.L.l 350).

"t Noo, Muhammad vs SHO, Police Station Klur Kot, District Bhakkar (2000 YLR 85).
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presumption of innocence would continue until he was proved guilty. Where the police

machinery takes law in its hands it is to be dealt with in the same manner as the ordinary citizens

are dealt with. Nobody could be allowed to take law into his hands and it was the duty of the

Courts to curb the highhandedness sternly.136

Prohibition of any kind of torture and any violation of human rights is also provided in Article 8

of the Constitution in general terms by stating that "any law or any custom or usage having the

force of law, in so far as it is inconsistent with the rights conferred by Chapter 1, shall to the

extent of such inconsistency, be void". State has no right to take away these rights by any means

and is not allowed to make any law in contravention to these guaranteed rights. For the purpose

of this section the word'State' shall include all federal and provincial governments as provided

in Article 7 of The Constitution. It include all the agencies and functionaries. "Principle of social

justice and Fundamental Rights guaranteed to every citizen must be fully safeguarded by the

courts" held by the Apex Court in lgg6.t37

All the rules and Iaws are enacted for securing proper administration of justice' The rules

meant to advance justice and to preserve the rights of litigants' The Rules are not enacted

entrapping the persons into blind corner so as to frustrate the purpose of law and the justiie'

Doctrine of personal security is enshrined very clearly in Article 9 of the constitution read as'

..no person shall be deprived of life or liberty, save in accordance with law,,. In this Article the

Constitution provides guarantee against any attack on the life or liberfy of a person subject to law

in general terms and can be consider as guiding principle' Term life used in article 9 of the

Constitutionisofverywideimportandincludesallthoserightswhicharenecessaryforlivinga

are

for

"t M.lk. Jan vs. lnspector General of Police N'W'F'P (2000 P'Cr'L'J' 320)"

,r, 
Ch. Muhammad nnwar ur. piorin." of Punjab tttrorgh secretary Housing and others (1996 MLD 961)'
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particular person and according to the law rve are governed, a person alleged to have committed

any crime shall be treated as innocent till the couft announces its verdict holding him guilty. This

principle has been provided to safeguard the interest of the accused and also to protect the

citizens from the highhandedness of the investigating/police authorities. When the agencies

charged with the duty to protect the life and property of the citizens indulge in extra judicial

killings, then starts State terrorism in which the Police Authorities, the Rangers or any other

agency is permitted by an executive order to execute, eliminate or kill a particular person' The

crime become more heinous where persons are arrested under any charge, false or true and then

they are killed while in custody of the Police/Rangers. This law of jungle cannot be allowed

to be perpetuated nor can any civilized Government be allowed to continue with it without any

check. Such acts violate Article 9 of the constitution which confers, protects and preserve life'

Iiberty and property of the citizens. ... ... Even the prisoners of war are not allowed to be killed'

such acts by the State violate Fundamental Rights under which a person is entitled to be ffeated

according to law and equal before law. The Human Digorty is inviolable and that the right to life

sannot be taken away except as provided by law'rat

The apex courts of Pakistan in its interpretation of article 9 of the constitution' 1973; states;

it is the duty of the court under articres 9 and 14 of the constitution to safeguard and preserve

life and dignity of the citizens and protect them from serious and hazardous risks' so that they

can live a happy and meaningful life.la2 Extra judicial killing or custodial deaths' arrests and

'o'Allah Jewaya vs. Muhammad Baksh (PLD 199s S'c 388 + PLD 1994 S'c' 693)'

'o'zoo4 PTD 534,
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torture such acts of States machinery violate Fundamental Rights under which a person is

entitled to be treated according to law and equal before law'ta3

Article l0 of the Constitution declares the safeguard as to arrest and detention without any lawful

authority. The rights provided under this are that no person shall be detained in custody without

being informed of the reason or grounds for arrest. The right to information, of any detainee is

very much important because it come under the arnbit of torture, if not provided' If a person is

detained in custody without knowing of the reason he shalt suffer mental or in some cases

physical torture.

Under this Article the right to consult and be defended by the legal practitioner of the choice of

thepersonisalsoprovidedtothedetainee.Heshallnotbedeprivedbyhislegalrightoffairtrial

and be represented by legal practitioner in the courts of law' He must be provided with a right to

defend the assertions alleged against him' He shall be allowed to consult and be defended by a

legal practitioner of his choice'14

The detainee must be provided before the Magishate within the twenty four hours of his

detention. It is an established practice that the person arrested should be produced before the

nearest magistrate within the prescribed time' Failure to comply with this requirement would

make further detention illegal.las In another case the apex Court held that non production of

accusedbeforemagistratewithinaperiodof24hoursofhisanestwouldbeviolativeofarticle

10 of the constitution of pakistan, 1973.146 h the light of the discussion under article 10 of the

Constitution it can be reviewed that operation conducted by security forces so as to unlawfully

tot Allah Jewaya vs' Muhammad Baksh (PLD 199s s'c' 338)'

'* Hakim Khan vs. State (PLD 1975 SCMR 1)'
,0, Sakhi Daler Khan vs. Superintendent in charge, recovery of abducted Women (PLD 1957 Lah' 813)'

"t rvtuqUotAhmad Shah vi' the State (NLR 1992 criminal Kra 384)'
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detain (arrest) the people amormts to torhre, which is totally prohibited by the Constitution of

Pakistan.

In April 2010, National Assembly of Pakistan passed the 18h Constitutional Amendment, and

insert a worldwide wetl recognized right of fair trial in the Constitution as Article 10-A. It is an

internationally recognized right and acknowledged right that is enshrined in various declarations

of international law that becomes customary i:-lernational law, such as UDHR, ICCPR, CAT,

etc.

Article 14 (inviolability of dignity of man, etc) of the Constitution of Pakistan provides with

the right of Human Dignity and absolute prohibition of torhue. A man should be treated with

dignity whatsoever. Article 14 of the Constitution guarantees the dignity of the citizen and

declares in clear terms that no citizen of Pakistan shall be subjected to torture. Dignity of man is

not only provided by Constitution of Pakistan, but according to history and belief under Islam

great value has been attached to the dignity of man and the privacy of home.raT It, in clear terms,

prohibits that no person shall be subject to torture for the purpose of extracting evidence' The

Supreme Court here faced with a situation where members of the law enforcing agency, who are

charged with the duty to protect the citizen, had themselves perpetrated upon their ward acts of

inhuman torture. Words are not adequate to express our sense of horror at this outrage' It seems

to us a positive afferent that these officers shoutd now seek our assistance to evade what we

consider an inadequate punishment for their behavior.las

'o'Allah Jewaya vs. Muhammad Baksh (PLD 1998 s.c. 388).
t* 

Sher Ali vs. Zahoor Ahmed (PLD 1977 s.c. 545).
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Article A(Z) of the Constitution expressly prohibits the use of torhre for extracting evidence.

It states that no person shall be subjected to torture for the purpose of extracting evidence.rae The

above mentioned Article of Constitution provides a principle for prohibition of 'Torture' and

speaks about the 'Human Dignity' in any case.

These fundamental riglrts of citizens whenever violated and complained of, the Court

must step into and investigate under constitutional jurisdiction and passed such order as may

be found just, legal and equitable.tso This guarantee is not subject to law but is an unqualified

guarantee.ls' Torhrre for the purpose of obtaining confession is strictly prohibited not only by

this article but also by the general law of the land as the apex Court observed in the case of The

Province of Punjab v. Begum shamim Afridi that all punishments which are inhuman and cruel

violative of dignity of man, as for instance, whipping, solitary confinement and barbarous

invasion on human personality.l52

But the appreciation to exercise the right, as envisaged under Article l4(2)' has thus far been

minimal. To make matters further worse, in a claim against torture, the victims have the burden

of proof, and there are no independent investigating agencies that are empowered to inQuire on

a complaint against torture.r53 The most common and simplest procedure of complaint against

any wrong done is to lodge a report in the concerned Police Station and how is it possible to

complain against a person in his own working place or police station' Practically the value of

such complaints is very less or equal to nothing and it may cause more danger to the life of

aggrieved party or person related to him instead of any relief'

1as Constitution of lslamic Republic of Pakistan, 1973'
tto Muhammad Fazal vs. Kaura 1994 SCMR 1783'
tt' ln Re: Suo Motu Constitutional Petition (1994 ScMR 1028)'

"' Muhammad Aslam Khan vs. Government of Punjab (PLD 1973 Lah' 120)'

"'See. http://notorture.ahrchk'net/profile/pakistan; accessed: July 21'2011
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Article 25 of the Constitution provides with the right of equality of citizens before law and there

equal protection of law. Any kind of discrimination on the basis of sex is strictly prohibited'

Concept of equality is negation of arbinariness. Every power has its extent and legal limits.

Exercise of such power would be based on fairness and reasonableness. Persons in similar

circumstances should have similar treatment, unless differentiation is based upon valid

classification, which should not have taint of arbitrariness and that is the haltmark of ideal

dispensation ofjustice.l5a Concept ofequal protection oflaw envisages that a person or class of

persons shoutd not be denied the rights, which are enjoyed by other persons in the same

situation.rss The principle of equality before the law and of prohibition of discrimination is of

the essence of the rule of law and of human freedom,ls6 and it has been said that every

republican Government is duty bound to protect all its citizens in the enjoyment of equality of

rights. 
I s7

3.2. Pakistan Penal Code, 1860

As there is not any specific definition of torhue but there are some legal provisions for

prevention of torhre provided in Pakistan Penal Code, 1860' Section 44 of PPC provides

definition of 'Injury' that is not enough to fulfill the purpose' According to this section

injury can be defined as any harm whatever illegally caused to any body and it includes

all kind of mental and physical harm to reputation or property' It includes any torturous

act but it is a very general provision and speaks about a wrong by a subject of State to

another subject of State.

ttt Suleman Daud vs. development authority (2008 CLC 1251)'

"t Miss Shazia Batool vs. Government of Balochistan (2007 scMR 410)'

"t lnternational Law and Human Rights, p 338'
tt'92 

us 542
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Another very important section in chapter IX of Pakistan Penal Code is that 'of offences by

of relating to public servants'. Section 166 headed as 'Public servant disobeying law, with intent

to cause injury to any person' speaks about the disobedience of law in general by any public

servant. This section pertains to a public servant knowingly disobeys any direction of the law as

to the way in which he is to conduct himself as such public servant, intending to cause, or

knowing it to be likely that he will, by such disobedience, cause injury to any person, shall be

punished with simple imprisonment for a term which may extend to one year, or with f,tne, or

with both.

According to some jurists and academics Pakistan Penal Code also has some provisions that may

provide some sort of relief in the cases of torture in Chapter XVI-A (of wrongful restraint and

wrongful confinement) particularly under sections 339,340,348 and 349, cover some aspects

but all those are instances of torture. Sections 332 and 337(K) of Pakistan Penal Code can

also be considered as the provisions for preventing torture.

Section 332 of Pakistan Penal Code gives the definition of hurt which is related to offences

affecting the Human Body. It states that whoever causes pain, harm, disease, infirmity or lnjury

to any person or impairs, disables or dismemberc any organ of the body or part thereof of any

person without causing his death, is said to cause hurt.l58 Hurt can be defined as causing bodily

pain, disease or infirmity, may either be permanent or temporary, to any other person. The

essential element of hurt is causing bodily pain. This definition contemplates the causing of

bodily pain etc. by one person to another but it is silent about such acts done by any public

servant because it becomes more heinous crime when some public official or member of any

law enforcement agency done such illegal act in his offrcial capacity. The causing of bodily pain

1tt criminal Procedure Code, 1898.
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is sufficient to constitute the offence of hurt tmder this section. It is not necessary that any

visible iojury should be caused on the person of victim. Where a person is dragged by the hair

and also fisted, it was held that hurt was caused irrespective of the fact whether any visible

injury was caused to the victim thereby.lse The degree of severity of the pain caused is not

material factor in deciding whether the offence of hurt has been committed or not. This

section is very exhaustive in its nature and cover major aspect of torh"re in general. According to

this section mental or physical pain is enough to constitute an offence, degree of severity does

not matter as according to CAT (Convention Against Torture, article 1) torture is constituted

only when an act by which sever pain or suffering, whether physical or mental, is intentionally

inflicted. Here the term sever pain is used as a relative term which depends on strength or

physique of the individuals. There is not a single definition or instrument from which we

can measure the severity of any torturous act.

Sections 333 to 337-Z provides definition of different kinds of hurt to human body and the

punishment accordingly. [t includes all kinds of hurt that are divided as itlaf-e-udw, Itlaf-e-

salahiyyat-i-udw, shajjah, jurhand all kinds of other hurts to human body.

Section 333 gives the definition of hurt that causes itlaf-i-udw. It provides that rvhoever

dismembers, amputates, sever any limb or organ of the body of another person is said to

cause itlaf-i-udw. It falls within the ambit of grievous hurt. Punishment for all such acts is

provided under section 334 of PPC that is if such act is done intentionally shall be punished

with qisas and where qisas is not executable, the offender shall be tiable to arsh. In

addition to this he may also be punished with imprisonment of either description for a term

which may extend to ten years as ta'zir punishment.

ttt 
AIR 1967 Andhpra. 206, 208.
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By the virlue of section 335 whoever destroys or pennanently impairs the functioning, power

of capacity of an organ of the body of another person, or causes permanent disfigurement is

said to cause itlaf-i-salahiyyat-i-udw.ltr

Whoever causes itlaf-i-salahiyyat-i-udw to any other person shall be punished under section

336 of the same code. Such person shall also be punished with qisas and if the same is not

executable the offender shall be liable to arsh and may also be punished with imprisonment of

either description for a term which may extend to ten years as ta'zir .

Causing hurt to extort confession or to compel restoration of propertyl6l, Section 337-K, to

somehow comes under the ambit of the definition of torhrre as provided in CAT. It states

that whoever causes hurt for the purpose of extorting from the sufferer or any person interested

in the sufferer any confession or any information which may lead to the detection of any offence

or misconduct, or for the purpose of consfraining the sufferer, or any person interested in the

sufferer, to restore, or to cause the restoration of, any property or valuable security or to satisff

any claim or demand, or to give information which may lead to the restoration of any property,

or valuable security shall, in addition to the punishment of qisas, arsh or daman, as the case may

be, provided for the kind of hurt caused, be punished, having regard to the nature of the hurt

caused, with imprisonment of either description for a term which may extend to ten years as

ta'ztr.t62 Under this section the torturous act done by any person to any other person in order

to extort confession or any information is illegal and is punishable as a criminal act. This

section somehow covers the aspect torture that is discussed in the Convention against Torture.

t* 
Pakistan Penal Code (Act XLV of 1860).

"t lBlD

"'rBlD
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There are some other provisions of PPC which one way or the other deal with the situations

that lead to torturous activities. Chapter XVI-A, of wrongful restrains and wrongful

confinement, particularly in sections 339 (wrongful restrain), 340 (wrongful confinemen|, 348

(wrongful confinement to extort confession or compel restoration of property) and 349 (under

subject of Criminal Force and Assault) to some extent covers the aspect of torture.

A wrongful restrain, according to section 339 PPC, is keeping of a man out of a place where he

wishes to be and has a right to be. It implies voluntary obstruction of a persons' liberty. it could

be considered as torture. To confine someone without any legal justification is illegal and a form

of physical and mental torture. Such person shall be punished with simple imprisonment for a

tenn, which may extend to one month, or with fine, which may extend to five hundred rupees or

with both.

According to section 340 PPC a wrongful confinement is considered as wrongful restrain of any

person in such a manner as to prevent that person from proceeding beyond certain

circumscribing limits". "Whoever wrongfully confines any person, shall be punished with

imprisonment of either description for, a term, which may extend to one year, or with fine which

may extend to one thousand rupees or with both.163 Whoever wrongfully confines any person, for

three days or more, shall be punished with imprisonment of either description for a term, which

may extend to two years, or with frne, or with both.ls Whoever wrongfully confines any person

for ten days or more, shall be punished with imprisonment of either description for a term, which

may extend to three years, and shall also be tiable to fine.165

163 Section 342 of PPC.
1e section 343 of PPC.
ttt 

Sestion 344 of PPC.
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In this chapter the most important section is 348 that are related to the Wrongful confinement to

extort confession, or compel restoration of property. It is states that, whoever wrongfully

confines any person for the purpose of extorting from the person confined or any person

interested in the person confined any confession or any information which may lead to the

detection of an offence or misconduct, or for the purpose of constraining the person confined or

any person interested in the person confined to restore or to cause the restoration ofany property

or valuable security or to satisff any claim or demand, or to give information which may lead to

the restoration of any property or valuable security, shall be punished with imprisonment of

either description for a term which may extend to three years and shall also be liable to fine.

These are the some provisions of Pakistan Penal Code, 1860 that are related to any wrong done

or offence affecting the human body by any person. All these are instances of torture, it

cannot be considered as an exhaustive definition that can serve the purpose in its true sense.

These are offences per se to qualiff for torture but to cope with the conditions of torhue in

Pakistani jails, an appropriate definition of torhrre, a very clear policy to eliminate torture

and a well-defined irnplementation mechanism is required. The response from various groups

of criminal justice clientele unanimously damned the police behavior, ranging from

procrastination, negligence, incompetence and bribery to torture. Once the police departrnent

is modelled after a punitive organ of the state, the investigation of crime is unsurprisingly

structured around torture as a quick-fix in all situations. Torture is employed to identify the

accused, to extract the confession, to dovetail the loose ends during investigation and to

manipulate the facts to suit the seedy designs. This is a blatant violation of the law by the very

authority that is meant to enforce it.
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Torture techniques used by the investigation agencies or the Public officials for investigation

are subtle, usually those which never physically affect the offender or culprit as caused by

conventional torture but mental torture, disintegration of an individual's personality or in

such a way that leave no marks on the body for evidence. For instance in Pakistan, Police

usually use a leather shoe termed as 'chithar' for beating the culprits to extract confession or

for any other illegal or even legal purpose.

Similarly where a public official arrested a person and refused to release him without payment

of bribe and released him only when the money was paid; the action of such public official,

amounted to putting the person arrested in fear of injury and the accused was guilty of

.extortion'166 under section 383.167 To somehorv it covers the aspect of torhrre as discussed

in the first chapter but it is not an appropriate definition. It provides the criminal act which

can be committed by any one not specifically by the public officials. This section is very

exhaustive in its implementation. But the only problem is that implementation procedure

provided is not appropriate.

The emphasis on torture predictably results in low conviction rate and proportionate decline

of public trust in criminal justice system. The failure to carry out reforms has led people to

regard the police with mistrust; the police have become a symbol of terror and incompetence'

The potice lock-ups and other detention points such as Bakhshi-khana are in poor condition

when it comes to the provision of basic human needs such as food, drinking water and toilets.

ttt Whoever intentionally puts any person in fear of any injury to that person, or to any other, and thereby

dishonestly induces the person so putt in fear to deliver to any person any property or valuable security or

anything signed or sealed which may be converted into a valuable security, commits "extortion".
t" 

AtR 1942 oudh 163-41 cri.L. Jour 139.

69



But comprehensive study of PPC, 1980 diwlges there is a provision of this code that is

derogation of the rights provided by the Constitution, 1973 and the principles of prohibition of

torture as ordained by International Human Right Laws. The provision is regarding the

punishment of solitary confinement that is allowed to under section 73 of PPC. It is usually

used as a punishment for those prisoners who misbehave in the prison.

Solitary conf,rnement means to place a prisoner in isolation in a prison cell away from other

prisoners, usually as a form of internal penal discipline or it is a special form of incarceration in

which a prisoner is isolated from any human contact, though often with the exception of

members of prison staff. Solitary confinement is colloquially referred to in American

English as "the hotbox", "the hole", "lockdown", "punk city", "SCU" (Solitary Confinement

Unit), "AdSeg" (Adminisrative Segregation), the "SHU" (pronounced "shoe";-* acronym for

"securify housing unit", or "the pound"; and in the British English as "the block" or "the cooler".

ln Canada they are known as a Special Handling Unit, in France "gallows" and in Pakistan

"KaalKotri".

The concept of imprisonment is based on the principle of 'reformation'. In case of solitary

confinement the primary purpose of punishment is defeated. The idea of solitary confinement

is global. Used almost everywhere, this experiment, of which the favorable results had been

expected, proved otherwise for the majority of prisoners kept in segegation. It devours the

victims increasingly and unmercifully; it does not reform, it kills.168

til 
Craig Haney & Mona Lynch, Regulating Prisoners of the Future: A Psychological Analysis of Supermax

and Solitary Confinement, 23 New York University Review of Law & Society, Change 477,483 (1977) (quoting

Torsten Eriksson, The Reformers, An Historical Survey of Pioneer Experiments in the Treatment of Criminals

(19761), 49,
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In the early nineteenth century, the U.S. led the world in a new practice of imprisoning people in

solitary cells, without access to any human contact or stimulation, as a method of rehabilitation.

The results rvere disastrous, as prisoners quickly became severely mentally disturbed. The

practice was all but abandoned. Over a century later, it has made an unfortunate comeback.

Instead of tornrring prisoners with solitary confinement in dark and dirty underground holes,

prisoners are now subjected to solitary confinement in well-lit, sterile boxes. The psychological

repercussions are similar. l6e

Today, tens of thousands of individuals across the country are detained inside cramped, concrete,

windowless cells in a state of near-total solitude for betrveen 22 and 24 hours a day. The cells

have a toilet and a shower, and a slot in the door large enough for a guard to slip a food tray

through. Prisoners in solitary confinement are frequently deprived of telephone calls and contact

visits. "Recreation" involves being taken, often in handcuffs and shackles, to another solitary cell

where prisoners can pace alone for an hour before being returned to their cell.l70

The devastating psychological and physical effects of prolonged solitary confinement are well

documented by social scientists: prolonged solitary confinement causes prisoners significant

mental harm and places them at grave risk of even more devastating future psychological harm.

Researchers have demonshated that prolonged solitary confinement causes a persistent and

heightened state ofanxiety and nervousness, headaches, insomnia, lethargy or chronic tiredness,

nightmares, heart palpitations, and fear of impending nervous breakdowns. Other documented

effects include obsessive ruminations, confused thought processes, an over sensitivity to stimuli,

16s http://ccrjustice.org/solitary-factsheet. (last accessed 5th May 2014).

"o rbid.
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irrational anger, social withdrawal, hallucinations, violent fantasies, emotional flahress, mood

swings, chronic depression, feelings of overall deterioration, as well as suicidal ideation.lTr

3.3. The Code of Criminal Procedure, 1898

The Code of Criminal Procedure, 1898 is the book of procedure which provides procedure for

investigation of offences. This code provides the procedure for lodging FIR, process of

investigation, recording of evidence and statement of the witness and accused, confession,

custody, and bail, in short, this is the procedure by following which offenders are prosecuted to

let the justice prevail.

The Code provides the laws related to remand and custody of the corpus/accused that practically

bypass the guarantees provided by the Constitution, 1973. ln cases of physical remand the

accused is in the custody of police and kept in police station for investigation. In the Cr.P.C

physical remand of the accused is 14 days provided under section 167. This period is provided

for fair, complete and thorough investigation. But the methods used for investigation are very

inhuman and degrading. Bribe is also very common in such circumstances. Police use very

severe torture for investigation and sometimes to extract confessional statements. To investigate

means to prob not to torture but police took the meaning of physical custody as akin to the use of

any kind of force. It becomes the worst violation of the right of fair trial and prevention against

torture. The main purpose of physical custody is to collect the facts of the case rather to force the

accused to accept the allegations. Sometimes to create pressure on the accused the police also

kept other members of the accused family and torture them in-front of him so that he must

confess of to produce evidence. The apprehension of abuse of power is further substantiated by

t" 
rbid.
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the report released by the lndependent Human Rights Commission of Pakistan (HRCP)

recorded 147 cases of police torture and 65 deaths in custody in the year 2007 alorre.t7z

Judicial remand is provided under section 344 Cr.P.C. it means that the accused is in the custody

of jail authorities and kept in jail for the prescribed period of time. The purpose of judicial

remand and keeping under trial prisoner in custody is to prevent the repetition of the offence or

perpetration of some other offence or to assure the attendance of the accused at trial. In some

cases the accused kept in jail for more than the period of his imprisonment when the trial ended

and he is proved guilty. But it can be compensated under the provisions of 382-b Cr.P.C. It

provides that "the length of any sentence of imprisonment imposed upon an accused person in

respect of any offence shall be heated as reduced by any period during which was detained in

custody for such offence."

This procedure is very effective when the accused actually commits an offence and it is proved

but in case if the accused is acquitted from all the allegations against it him it became an

irreparable lose to him. There is no remedy available to the accused in such cases; he cannot be

compensated by any means. His period in custody without any offence or charge come under the

tortious acts and the same is not curable under Pakistani laws; no compensation is available to

the person except the hardships in the rest of his life.

3.4. The Police Order,2002

The Police Order,2002

Pakistan in pursuance

was promulgated by

of the Proclamation

the

of

Chief Executive of the Islamic Republic of

Emergency of October 14, 1999 and the

"' Reforming Pakistan's Police, Asia Report no. 157, 14th July 2008.

73



Provisional Constitutional Order No. 01 of 1999. It came into force on August 14,2002. The

Order replaced the Police Act, 1861. It provided a legal framework for governing the police in

Pakistan with significant changes in its superintendence, organizational structure, and

relationship with the public. This statute was promulgated keeping in view the need for making

the police professionally competent, operationally neutral, functionally cohesive, and

organizationally responsib [e for its performance.

Its primary objective was to reform the police in such a way that it could function according to

the Constitution, law, and democratic aspirations of the people of Pakistan. It aimed at creating a

police service, which is professional, service oriented and accountable to the people.

Furthermore, it envisaged a police service, which is also efficient in prevention and detection of

crime as well as the maintenance of public order. The new structure of the police service was

based on separation of watch and ward from investigation. A number of new institutions have

been envisaged in the Order, which provide greater space for public oversight and accountability

of the police.

Section 35, ll4(2) and 156(d) of Police Order 2002 also comes under the head of preVentive

measures for torture taken by the Govemment of Pakistan.

With reference to any complaints of neglect and excesses by police, section 35 of Police Order,

2002 provides that if any complaint or information has reason to believe that any 'police

official'l73 has committed an act of neglect, failure or excess is received, or the Union Public

Safety Committee on its own motion or on receipt of a complaint from an aggrieved person

reports to ZilaNazim about such acts, the ZilaNazim may direct Head of Diskict Police to take

t" 
"Police Officer'' means a member of the police who is subject to the police order, [Section 2(xviii)].
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remedial measures, which may include registration of First Information Report in a cognizable

offence in appropriate cases within a specified period. The ZilaNazim shall inform the

concerned' Commissio n' r74 atthe District level accordingly.

On the directions of ZilaNazim the Head of District Police or the concerned competent

authority shall immediately take appropriate remedial measures, he can suspend the concerned

police official if necessary, initiate an enquiry and take appropriate action in accordance with

law. He shall inform about his actions to the ZilaNazim and the concerned Commission at

the District level and also provide a final report of inquiry within forty-five days.

Section ll4(2) of the same provides that if there is any misconduct by the police officials or

subject to rules, a Police Officer contravening the code of conduct may be awarded one or

more punishments provided under section 113 as suspension, dismissed compulsory retired,

reduced in rank or pay, within in a time scale, fined, censured or awarded any other

punishment in the prescribed manner.

Another important section of Police Order, 2002, is 156 (d), which provides imprisonment

of five years and fine for the offence of tornre by a police officer. If any police officer

inflicts torture or violence to any person in his custody shall be punished under this section. But

implementation of this provision is very diff^cult because of lack of definition of torture.

What acts of a police officer constitute torture is never defined under any law. To refrain

someone from any act or compel to do some act is only possible when that act is properly

defined.

t7o "Commission" means National Public Safety Commission, Provincial Public Safety and Police

Complaints Commission, lslamabad District Public Safety Commission and District Public Safety and Police

Complaints Commission established under this Order.[Section 2(v)]
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Under Police Order, 2002 institutions for Public Safety and Grievance Redress mechanism

were introduced. From the citizens' point of view, the most important feature of the new legal

framework was its ability to institutionalize citizen participation and oversight in the police

functions. A ntrmber of new institutions had been envisaged, which bring the public closer to

the police to take maximum benefits from its services, on one hand and hold it accountable for

its performance on the other hand. These institutions are as follows:

i. National Public Safety Commission

ii. Federal Police Complaints Authority

iii. Public Safety and Police Complaints Commission

iv. Public Safety Fund

Citizens-Police Liaison Committee

Other professional bodies

A brief overview of each institution is given below:

3.4.1. National Public Safety Commission (NPSC)

The Order provides for establishment of NPSC consisting of 12 members, half independent

and half elected. It is high powered institution to recommend to the Government technical and

professional inputs for improvement of the law enforcement agencies. It also submits a report to

the Government regarding the overall law and order situation. It can ask for recall of PPO on the

grounds of unsatisfactory performance.

v.

vi.
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3.4.2. Federal Police Complaint Authority (FPCA)

The Order requires the Federal Govemment to establish the FPCA comprising of a chairperson

and six members appointed by Federal Govenrment on the recommendation of FPSC. It u,ill

receive complaints against the Federal Law Enforcement Agencies and take appropriate

necessary action. It will also call for reports relating to death, injrry or rape in the police

custody and order for enquiry. If necessary it can ask for judicial enquiry. It can establish

regional offices and when necessary refer a complaint to the concerned PPSPCC.

3.4.3. Public Safety and Police Complaints Commission (PSPCC)

The order provides for the establishment of DPSPCC. This is a pubtic oversight and public

complaint re-dressal authority at District level. As is clear from the name, the commission is

assigned the function of receiving public complaints against police excesses, and non-

registration of FIRs. The commission will also evaluate the police performance in the District

on the basis of annual policing plan. The disposal of the unclaimed property and submission of

reports to the Government regarding its own fi.rnctioning and the general law and order situation

in the district is another primary responsibility of the Commission.

At the provincial level, the Order provides for establishment of PPSPCC. The Commission

meets at least once a month and can call emergency meetings. It performs the function of

receiving complaints from public and getting reports of the DPSPCC. It can conduct inquiry in

case of mishandling of issues by the DPSPCC at the district level, if so recorrmended by the

Nazim of the district. The Commission is further empowered to oversee the implementdtion of

the policing plan and submit a report regarding the law and order in the province to the
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provincial assembly and also regarding its own performance. It will also help to establish the

CPLCS.

3.4.4. Public Safety Fund (PSF)

The Government may establish Public Safety Fund (PSF) at the Provincial and District levels

for the purpose of improving facilities for public and service delivery at police stations and

improving the performance of the traffic police. This Fund can also be utilized for rewarding

police officers for good performance.

3.4.5. Citizen Police Liaison Commiffees (CPLCS)

Under the Police Order, 2002, the appropriate Government can establish CPLCs at the Federal,

provincial or district levels in consultation with the concerned Public Safety Commission. This is

a voluntary and autonomous body, which would operate on self-finance basis. The framers of the

police Order, Z00Z have taken lead from the CPLC established in Karachi. The functions

assigned, however, are not like that of the Karachi CPLC. It has been assigned more ambitious

task of capacity building of the members of PPSPCCs. Though, it wilt serve as bridge between

citizens and police,,it will also assist, whenever necessary, the PPSPCCs and Federal Public

Safety Commission and Federal Police Complaints Authority'

3.4.6. Other Professional Bodies

In addition to the above-mentioned forums of public-police cooperation, a number of other

professional bodies have been envisaged for seeking inputs of professionally sound and directly

relevant persons for strengthening the criminal justice system. These bodies are as follows:



It is a district level professional body, which is responsible for reviewing the criminal justice

system and making recommendations for its improvement. District and Sessions Judge shall be

the Chairperson of the Committee, whereas the DPO, District Public Prosecutor, District

Superintendent Jail, District Probation Officer, District Parole Officer and head of lnvestigation

shall be its members.

The National Police Management Board (I.IPMB) shall have representation of the heads of law

enforcement agencies. The mandate of the Board is to provide internationaily accepted technical

and professional inputs for the improvement of the law and order system iu the country, and to

see how effectively the present system rvorks. The Board shall act as an advisory body to the

Federal and Provincial Government on matters relating to law and order. The Board can assign

any task to the National Police Bureau, which is already undertaking research and

development work for the police.

3,4.7. Suit against Police Officers involved in Wrongdoing

The law under Police Order 2002 gives protection to the police officers in performance of their

duties. Any act done in good faith as an obligation or duty under the law, cannot be treated as a

reason for imposing penalty or payment of damages for such act. However, if an allegation is

made against a police officer that he has committed an offence or is involved in a.;rrong act in

the exercise of his duty, he is liable to be tried in a court of law, but in such a case the suit should

be filed against him within six months from the date of the action on which complaint has been
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made. After the lapse of six months, the suit or prosecution shall not be entertained, or shall be

dismissed. The Police Order, 2002 requires the person who intends to sue the police offtcer on

account of the wrong done in exercise of his duties to give a two months' notice to the officer. ln

the notice, the person should give 'sufficient description' of the wrong on which the suit is being

instituted.

The Police Order 2002 is no doubt written splendidly but lacks implementation. The other

point is that it is just a departmental law and comes under administrative provision that is not

by any means equal to Penal provisions. But despite of all these draw backs it was a law that can

help a little bit to change the police culture, in presence of a law we can think over the

implementation of it. Unfortunately this Order was stand void ab initio by the Honorable

Supreme Court of Pakistan in the case of "Dr. Mobashir Hassan etc. v. Federation of

pakistan"lTs vide order dated 166 December, 2009. By virtue of this order of Apex Court NRO

became viod ab initio and all the orders passed under NRO was also repealed so is the Police

Order 2002.

3.5. Anti-Terrorism Act, 1997

'Though this act is promulgated to curtail the law and order conditions in the country but it also

includes the element of torhre. It provides a mechanism to cope with the insurgencies but at the

lsame time allows using the force against the persons under custody. ln other words we can say it

ostensibly denies the standards of prohibition of torture.

t" 
Dr. Mobashir Hassan etc. v. Federation of Pakistan (PLD 2010 SC 265)'
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Under section 5 of ATA, 1997 , any police officer or member of the armed forces, or civil armed

forces are authorized to fire or order the firing upon any person or persons against whom

suspicious exist that he has committed a terrorist act or a scheduled offence or is about to commit

any of such offence.

This section also authorize such officers to arrest any person without warrant against whom a

reasonable suspicion exists and they can also enter and search any premises for making an arrest

or taking any properfy, weapons or articles to be used without any warrant' We can remind the

case of Sindh Rangers killed a man named Sarfaraz Shah in 2011 under the same garb of law'

They abused the powers provided under this law and kilted an innocent man merely on suspicion

basis. The Rangers have since said that the young man had been caught trying to rob someone

but this is totally against the fundamental principles of Justice and is very shameful act' It is clear

violation of right of fair trial, protection of human dignity and the prohibition of torhrre'

The facet of the above mentioned provisions of ATA has been professed as illegal by the

Supreme Court of pakistan as held, that section 5 of ATA, 1997 is invalid to the extent it

authorizes the officer of police, Armed Forces and Civil Armed Forces charged with the duty of

preventing terrprism, to open fue or order for opening the fire against person who' in his opinion'

in all probability is likely to commit a terrorist act or any scheduled offence'176

The apex Court also held that the same provision regarding entry and search is in conflict with

article 14 of the constitution and is not valid the same requires to be suitably amended as to

provide that before entering upon a premises which is suspected to have materials.rTT

"tMehrom Ali v. Federotion of Pokistan (PLD 1998 SC' 1445)'
,r, 

lbid
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Section 21-E of the ATA as amended through Presidential Ordinance in 2009 and 2010 and

amendment act of 2013 which further restrains the tegal rights accessible by the suspect. Under

this section a suspect can be detained for a period of ninety days under the head of "preventive

detention"lTs and he is not allowed to access his right of judicial review or fundamental right of

bail. This custody of colpus is to restrain him doing any illegal act or to investigate any terrorist

activity done by him or any other person in his knowledge but unfortunately there is no check

over the detaining agency and use of third degree torture is very corlmon by the agency' To

detain someone without allowing him to access the Courts of Justice or punish him without any

conviction is blatant violation of Fundamental Human Rights.

3.6. Confession to Police: Admissible Evidence or Not?

ln pakistani law to extract confession from an accused is not the task of police. As a general rule,

confession before a police officer is not admissible in evidence. According to section 38 of

the eanun-e-Shahadat Order, 1984, no confession made to a police-officer shall be proved as

against a person accused of any offence. Such confession is not admissible by the Court of law'

It is also termed as .extra-judicial confession'. Where extra-judicial confession is made by the

accused while he is in custody of police, same is not admissible in evidence'l7e The only reason

of this is that there might be some coercion or undue influence on the part of police.

Code of Criminat Procedure, 1898, under section 164 and 364 provides that confession must be

made before the magistrate and the same is attested by the magistrate. Confessional statement for

being relied upon is not only be true, voluntary and believable but should be without fear, favour

17s preventive detention is an imprisonment that is putatively justifies for non-punitive purposes.

"t Liaqat Ali vs. State (1999 P.Cr.L.J. 1469).
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or any inducement.lso Provisions of sections 164 and364 are mandatory in nature and put a legal

obligation on the Magishate to comply with the same while recording the confessional statement.

Viotation would delete to an itlegality not curable.lsl

Whereas the ATA section 2l-H holds that a confession made by the accused during the course of

investigation before the police can be held admissible before the trial court merely on

presumption of probability that the accused has committed the offence.

This provision of ATA is also against the principle enshrined in "Article 13(b)"182 of the

Constitution,lgT3. No person shall, when accused of an offence, be compelled to be a witness

against himself, and equality of citizens, article 25 of the Constitution of Pakistan, keeping in

view the state of affairs obtaining in the police force, court cannot equate a police officer with a

magistrate.lt' ln the same case the Supreme Court held that the section of ATA which allowed

confession to police admissible, cannot be sustained, the same requires to be amended by

substituting the words "police offrcer not below the rank of a Deputy Superintendent of police"

by the words "Judicial Magistrate".l8a

3,7. Protection of Pakistan Ordinance,2013

Protection of Pakistan Ordinance, 2013 was promulgated by the Presidential Orders to protect the

State against the Terrorist activities and is adopted as preventive measure to ensure the country

free from terrorism but in order to cope with the terrorist activities torture to some extent is

tto Asif Mahmood vs. the State (2005 scMR 515).

"t Sallad Ali etc. vs. the State (PLD 2005 Kar.213) + Muhammad Kalam vs. state (1999 MLD 55) + Mst.

Khial Meena vs. the State (1997 P,Cr.L.J. 539).

'sz 
,Ilo person shall, when accused of an offence, be compelled to be a witness against himself.

'"'Mehrom Ali v. Federotion of Pokiston, (PLD 1998 SC 1449).

"'rbid.
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allowed by the Government. Section 3 of the Ordinance provides the same rights to the officers or

police as provided under the section 5 of ATA. Any police officer or member of the armed forces,

or civil armed forces are authorized to fire or order the fring upon any person or persons against

whom suspicious exist that he has committed a terrorist act or a scheduled offence or is about to

commit any of such offence.

This section also authorize such officers to arrest any person without warrant against whom a

reasonable suspicion exists and they can also enter and search any premises for making an arrest

or taking any property, weapons or articles to be used without any warrant.

Under section 6 of the Ordinance the preventive detention of 90 days is permitted and under

section 9 establishes that the person so detained can be detained anywhere in Pakistan which

means it legalize the so called private jails that can now be use under the garb of law for any

illegal purposes.

The general principle of burden of proof is that who alleges he has to prove but under this

Ordinances the burden of proof will be upon the accused and if cannot provide any proof against

such allegation he may be considered as the culprit. The presumption of innocence is not

attached to such accused. All these are the violation of basic Human rights and in such cases

many innosent people were put in difficult situation.
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Chapter 4

Analysis of CAT and Pakistani's Domestic Laws

4.1. Gap Analysis

"Man has no right to kill his brother. It is no excuse that he does so in uniform: he only adds the

infamy of servitude to the crime of murder" - Percy Shelley'

Torture is not specifically defined as such in Pakistani laws. Penal clauses mainly cover the

physical and mental harm as a general crime but do not cover the various elements and aspects of

definition of torture provided in UNCAT. The definition of torture provides that: for qualifying

the definition of torture, the act of causing pain or suffering must be inflicted by a public official

directly, or at the instigation of or with the consent or acquiescence of a public official. But there

are no such provisions in the definitions of hurt and injury etc. mentioned in PPC.

Lack of definition of torture is not the only flaw but there are many other gaps like no proper

preventive mechanism in place. There is no proper procedure for making a report at the time of

arresting an accused except a record keeping mechanism practiced in Pakistani Police Stations

known as "Roznamcha" which is used to keep everyday record. Contrary to the prescribed

duration for custody (24 Hours) the pretexts to hang this duration are sought by the police due to

lack of effective procedural mechanism for arrest and due to the lacunas in laws. The other

reason is lack of awareness of the public regarding their fundamental rights.
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Torture has not been legislated as a crime in Pakistan. So, there is not any adequate mechanism

for impartial investigation of reported cases of torture. ln Pakistani Criminal Law there is not a

single provision which considers the torture as an offence. There is not any proper and sufficient

mechanism for reporting torture inflicted on a person in police custody. Deparfrnental enquiry

is held if a complaint of torture is received in which the partiality and biasness can take place.

We saw in our daily life many reports that are usually highlighted by media regarding deliberate

torture in police custody even deaths of accused due to torture but don't have proper mechanism

for reporting and investigation of such cases. There is also not any military law that defines

torture. Similar is the case of other law enforcement agencies. Torture is not defined yet in our

national law that's why there in no such specific provision regarding jurisdiction over the

offences of torture. The appropriate provisions regarding eradication of torture are inattentive.

There is no proper mechanism for the protection of victims and witnesses against any kind of

intimidation or ill-treatment during the course of judicial proceedings. It is totally based on

judicial discretion not mandatory. Police continue to collect evidence by inflicting torture due to

lack of modern forensic facilities.

Pakistani Police officials who are at the dealing end in the field are not highly educated, and

most of the trainings are highly technical or irrelevant as compared to their educational and

social or cultural backgrounds. Neither torture prevention adequately included in training

programs of officials nor there is any training mechanism for medical personnel dealing with

detainees or asylum seekers or any other potential victims of torture and ill treatment.

Pakistan Prison Rules and all other relevant laws are very out dated. There is no mechanism for

periodic systematic review of various interrogation and detention rules and practices in Pakistan.
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Although the Pakistan Extradition Act 1972 provides mechanism to hold a preliminary inquiry

before making forrnal decision of extradition of an offender to a treaty state, the legislation of

Pakistan does not have a norm requiring that competent bodies should clarify the situation with

the use of torture in the state where expulsion or extradition is carried out. There is no legally

established principle of non-refoulment to a country where a person could be in danger of being

subjected to torture. Torture is still not included in the list of exffaditable offences. Bilateral

extradition and Mutual Legal Assistance treaties made by Pakistan are insufftcient. There is no

proper and adequate mechanism for judicial assistance.

4.2. Major State Obligations after Ratification of UN CAT to

Combat Torture

It is the state responsibility to provide a substantive law that must have a very clear definition of

torture. State should define torture as a crime in criminal law and its punishment as well as the

investigation procedure. There must be laws conveylng the cases of torture and other ill

treatrnents and these laws must be of wider application. It is also our State responsibility. to take

effective measure for prevention of torture and there shall be no exceptional circumstances to

justify the act of torture. Torture must be absolutely prohibited in all its forms and it must be

declared as a non-derogable right. It is responsibility of a State to protect its citizens against any

kind of torture so it must provide education about torture is a crime to all its officials. Education

and information regarding the prohibition against torture are fully included in the training of law

enforcement personnel. All intenogation rules and techniques should be reviewed for police

stations, prisons and any other custody or detention centers. State should provide protection to

the victims and witnesses and should develop a proper individual complain mechanism for such



violation. It is the responsibility of the state to make laws for protection of victims of torture.

Under such law State must ensure that any kind of statement, confession or admission made

through torture should be invalid and inadmissible. Same principle must be adopted in case of

evidence.

ln short it is the state responsibility to protect its citizens even if they are criminals against all

forms of torture. State must ensure prohibition of all other forms of ill treatrnents which do not

fall under the category of torrure but considered as inhuman.

4.2.1. Pakistan as Dualist State

Mere ratification of these insffuments will not be sufficient to put an end to the use of torture as

this practice is deeply entrenched in the policing system and in whole law-enforcing system.

Dualists emphasize the difference between national and international law, and require the

translation of the latter into the former. As Pakistan is dualistic State and it has to incorporate the

provisions of CAT to be the part of its national law, so that these provisions have legal effect as

well fulfill the international obligations.

4.3. Mechanism to Implement 'CAT':

Pakistan is founded on the principles of liberty, democracy, respect for human rights and

fundamental freedoms, and the rule of law. These principles are common to International law,

Respect for human rights features among the key objectives of the 'Islrynic Republic of

Pakistan'. There is a proposed mechanism to implement'CAT': 
' : ' :"
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1. Operational Guidelines:

The operational part of these guidelines is meant to identiff ways and means to effectively work

towards the prevention of torture and ill-treatment within the state.ie

gap between national law and International law.

personnel can indulge himself in any form of torture.

2. Monitoring and reporting:

In their reports, party will comprise an analysis of the occulrence of torture and ill-treatrnent and

the measures taken to combat it. The state parfy will also provide initial and periodic evaluation

of the effect and impact of the actions. The state party will have the possibility of sending

representatives as observers to trials where there is a reason to beiieve that defendants have been

subjected to torture or ill-treabnent.

3. Dialogue:

Dialogue between the government, civil society, stake holder and nongovernmental

organizations will be conduct, where relevant issues of torture and ill-treatment must be

discussed.
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4. In its actions against torture the state Party will urge to take, inter alia, the

following measures:

a. prohibit torture and ill-treatrnent in law, including criminal law;

b. condemn, at the highest level, all forms of torlure and ill-treatment;

c. take effective legislative, administrative, judicial and other measures to prevent the

occrurence of acts of torture and ill-treatment in any territory under its jurisdiction

d. Prevent the use, production and trade of equipment which is designed to inflict torture or

other cruel, inhuman or degrading treafinent or punishment and prevent the abuse of any

other equipment to these ends.

5. Groups requiring special protection:

Establish and imptement standards and measures relating to women, children, refugees, asylum-

seekers, internally displaced persons, migrants and other groups requiring special protection

against torture and ill-treatment.

6. Provide effective training:

a. Train law enforcement officials and military personnel as well as medical personnel (civil

and military) to comply with the relevant international standards.

b. Ensure the training of the judiciary, prosecutors and lawyers on the relevant international

standards;

c. Ensure that transfers of equipment and training for military, security or police use do not

facilitate torture and ill-treatment;
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d. Ensure that training prograrnmes for law enforcement personnel include training on the

prevention of violence against women, on the rights of the child and on discrimination on

such grounds as race and sexual orientation.

7. Bilateral and multilateral co-operation:

Combating and preventing tornre and ill-treatment will be considered a priority in bilateral and

multilaterat co-operation for the promotion of human rights, inter alia in collaboration with civil

society, including in the legal field and the field of training. Particular attention should be given

to such co-operation within the framework of the "PCHR" lnitiative for Democracy and Human

Rights.

8. Support the work of medical professionals:

a. Enable medical professionals to work independently and confrdentially rvhen preparing

observations on alleged cases oftorture and ill-treatrnent;

b. Protect doctors, forensic experts and other medical professionals who report cases of torture

and ill-treatment.

9. Provide reparation and rehabilitation for victims:

Provide reparafion for the victims of torture and ilt-treatment and their dependents, including fair

and adequate financial compensation as well as appropriate medical care and social and medical

rehabilitation.
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4.4. Best Practices of the World

4.4.1. European Union

In 2001 the EU adopted guidelines on EU policy towards third countries on torture and other

cruel, i:rhuman or degrading keatment or punishment. The guidelines do not create new legal

obligations, but are the expression of a political commitment to carry out systematic and

sustained action in the fight against torture. They provide the EU with an operational tool to be

used in contacts with third countries at all levels as well as in multilateral human rights for in

order to support and strengthen efforts to prevent and eradicate torture and ill-treatment in all

parts of the world and to support rehabilitation of torture victims.

Through timely submission of periodic reports to the UN Committee against torture,

constructive participation in the Committee's country monitoring process' following up

on UN recommendations and preparing the ratification and implementation of OPCAT,

EU member states contribute to demonstrate their commitrnent to uphold the UN

framework and to pre-empt possible accusations of double standards.

The EU Guidelines commit the EU to preventing the use, production and trade of

equipment which is designed to inflict torture or other cruel, inhuman or degrading

treatment or punishment The EU adopted on the 27 Jtne 2005 a Regulation (EC

Regulation 123612005) which prohibits the export and import of goods whose only

practical use is to carry out capital punishment or to inflict torture and other cruel,

inhuman or degrading treatment or punishment.
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4.4.2. Thailand

'Thailand 
has ratified CAT. It has taken many effective measures in order to eradicate and

combat torhue from all departments and agencies. ln this process they have trained Lawyers

from civil society to carry out the business of implementing of CAT. In this regard they

educate the concemed personnel about the torture as a flagrant abuse to human rights.They

kept on eye on all trade departments to ensure that no hade of that instnrments which inflict

torture and use in torh,rre techniques can be exported.

4.5. CASE STUDY

Next to the very extensive legislation, the most important step was to interpret and implement

these laws it true sense. At the time of intelpretation one must kept in mind the will of legislature

related to determination of rights and liabilities of the subject. ln order to determine such rights

and liabilities in the light of various international and regional instruments we must have a look

on some important cases.

In case of,'Ireland v. the United Kingdom,' the commission has unanimously found that the

combined use of so-called'five techniques'185 in the case before it, so-called'disorientation'or

'sensory deprivation' lsshniques constituted a practice of inhuman freatment and of torture in

breach of Article 3.186

"s The so-called five techniques were wall-standing; hooding: putting a black or navy coloured bag over
the detainees heads and, at least initially, keeping it there all the time except during interrogation; subjection to

noise; deprivation of sleep; deprivation of food and drink.
186 -'"' European Court of Human Rights, lrelond v. lJnited Kingdom (Appl. No. 53!Ol71l, judgment of 18

January, 1978, Rep. 1978- 25.
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The other important case is 'Prosecutor v. Anto Furundzijia'I87 the international tribunat for the

former Yugoslavia (ICTY) gives his opinion in words that the violation of the jus cogens nonns,

such as prohibition of Torture, had direct legal consequences for the legal character of all offrcial

domestic actions retating to the violation.l88

In 'selmouni y.s. France' the applicant was a Dutch and Moroccan National who was

imprisoned in France. The applicant was subjected to a large number of intense blows covering

almost all his body. He was dragged along by his hair; made to run along a corridor with police

oflicer positioned on either side to trip him up; made to kneel down in front of a young women

to whom someone said "look, you are going to hear somebody sing"; he was urinated over and

was threatened with a blow lamp and then a syringe; the court observed that "these act were not

only violent, but that they would be heinous and humiliating for anyone, irrespective of their

condition. The court expressed that the physical and mental violence, considered as a whole,

committed against the applicant's person caused 'severe' pain and suffering and was particularly

serious and cruel. Such conduct must be regarded as acts of torhrre for the purposes of Article 3

of ECHR.r8e

ln case of ,Labita v. Italy,' the European Court held that torture or inhuman or degrading

treafinent or punishment was absolutely prohibited, irrespective of the circumstances and the

victim's behavior.leo

's7 prosecutor v. Anto Furundzijia (Trial Judgementl, lT-95-L7/1-T, lnternational Criminal Tribunal for the

former yugoslavia (lcTy), 10 Decmber 1998. http://www.refworld.orgldocidl4o2T6a8a4.html (last accesed on 9

Nov, 2014)' re'8 Erica de wet, Ihe prohibition of Torture os an internotiono! norm of lus cogens ond its implicotion for

notionol ond customory low, EllLl2OO4l' vol. 15 No, l-97 '98'

"'lbid.
"o Eur. Ct. H.R. lGCl, Lobito v. ltoty lAppl. No.25772195), judgment of 6 April 2000, Rep' 2000-lV, 119'
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It'Dilcrne v. Turkey' lel the Court found that the treatment inflicted on the victim consisted of at

the very least a large number of blows and other similar forms of torture. The blows inflicted on

Mr. Dikme were such as to cause both physical and mental pain or suffering, which could only

have been exacerbated by the fact that he was totalty isolated and that he was blindfolded.le2 The

Court observed that, Mr. Dikme was therefore treated in a way that was likely to arouse in him

feelings of fear, anxiety and vulnerability likely to humiliate and debase him and break his

resistance and will.re3 The court considered that such treatrnent was intentionally meted out to

IvIa. Dikme by agents of the State in the performance of their duties.teo ln this case court

determined that the infliction of ill-treatment was carried out with the aim of extracting a

confession or information about the offences of which Mr. Dikrne was suspected.res

ln the case of 'Sulaiman Al-Adsani'1e6, a British and Kuwaiti national, was tortured in Kuwait by

order of a Kuwaiti Sheikh in 1991. In civil proceedings first instituted in the United Kingdom,

Al-Adsani sought compensation against the Sheikh and the State of Kuwait and, later, against

two further individuals. On 21 January 1994 the British Court of Appeal granted leave serve the

writ on the Kuwaiti government, mainly on the basis that there were three elements indicating

the existence of the responsibility of the foreign State: the claimant was taken to a State prison,

government transport was used for his transportation to the prison, and then, in prison, he was

mistreated by public officials. I e7

"t Case of Dikme v. Turkey (Application no.20869/921 Judgment Strasbourg 11 July 2000.
192...,

toto.
ts'rbid.

"o rbid.

"t rbid.

" Al-Adsani V. llnited Kingdom.2l November 2001.

"'https://www.google.com.pk/flq=s1-r6rani+v.+united+kingdom. (Last accessed on 9th Nov, 2014).
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ln'Al<soy v. Turkey' case, in its first judicial determination that an individual had been tortured;

the court noted that 'this treatrnent could only have been deliberately inflicted'.le8 The court

went on to say that in fact a certain amount of preparation and exertion would have been required

to carry it out. The treatrnent spoken of was so-called 'Palestinian hanging' where the victim is

suspended by his arms, tied behind his back. 
tee The Victim was subject to 'Palestinian hanging',

in other words, he was stripped naked, with his arms tied together behind his back, and

suspended by his arms. This led to a paralysis of both arms which lasted for some time. The

seriousness and cruelty of this treatment led it to be described as torture by the court.200

One of the very famous cases is 'Hamdan v. rumsfled,' in which the US Supreme Court decided

this case involving an alleged member of Al-Qaida who was held at Guantanamo Bay and

designated for trial by Military Commission. The Court invalidated the president Military

Commission on the ground that they were not properly authorized by Congress. A majority of

ruled that Common Article 3 of the Geneva Conventions applies to the conflict between the

United States (US) and Al-Qaida and the Military Commission violated the fair trial provisions

of the article.2ol

ln the'Public Committee against TorEure in'Israel v. Government of Israel,'z02 the application

for relief brought before the court concerned interrogation methods used by the general security

services (GSS) to investigate individuals suspected of committing crimes against Israel's

security. Petitioner was arrested on September 21,1995 and interrogated by GSS investigators.

"t ECHR, Aksoy v. Turkey, (t}O/1gg5/6}6l694l tB Decmber 1996.t" 
rbid.

'* Aisling Reidy, Ihe Prohibition of Torture; A guide to the implementotion of Article 3. Human Rights
Handbook No. 6. 10 ofthe European Convention on Human Rights. 15.

20' Homdon v. Rumsfeld. L26 S.Cr.2749 (2006).

'o' Publi, committee ogoinst Torture in lsroe! v. Government of lsroel. Supreme Court of lsrael, 1999.
H.C.5100/94.



He complained of the interrogation methods allegedly used against him, including sleep

deprivation, shaking, beatings, and use of the 'Shabach' position. They claim th.at the GSS is not

entitled to employ those methods by the Report of the Commission of Inquiry, such as 'the

application of non-violent psychological pressure' and of 'a moderate degree of phvsical

pressure'.2o3 The GSS does not have the authority to 'shake' a man, hold him in the 'shabach'

position (which includes the combination of various methods, force him into a 'frog Crouch'

position and deprive him of sleep in a manner other than that which is inherently required by the

interrogation. Likewise, the court also declares that the 'necessity defense', found in the Penal

law, cannot serve as a basis of authority for interrogation practices of this kind. It was held that

this decision does not negate the possibility that the 'necessity defense' will be available to GSS

investigators either in the choice made by the Attorney-General in deciding whether to prosecute,

or according to the discretion of the court if criminal charges are brought.2G

In case of 'Aydin v. Turkey' the applicant alleged, inter alia, that she rvas raped in police custody,

The court, in frnding on the evidence that'she had been raped', states that'rape of a detainee by

an official of the State must be considered to be an especially grave and abhonent form of ill-

treatment given the ease with which the offender can exploit the vulnerability and weakened

resistance of his victim.'ot Furthe.more, rape leaves deep psychological scars on the victim who

does not respond to the passage of time as quickly as other forms of physical and mental

violence. The applicant also experienced the acute physical pain of forced penetration, which

'o'The Supre.e Court Sitting as the High Court of Justice, May 5, 1998, January 13, tggg, May 26, 1999,

Public Committee Agoinst Tofture in lsroel v. The State of lsroel etc.

'oo rbid.
20s (Applications Nos. 282g3lg5,2g4g4lgs and 30219/96) Judgment (friendly settlement) Strasbourg 10

July 2011.
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must have left her feeling debased and violated both physically and emotionally.206 The court

went on to hold that'the rape amounted to torture in breach of Article 3 of the ECIfi.'.207

Centering torture in Pakistan will clearly gave this idea that there is no law related to torture,

except article A(2) of the constitution that prohibits use of torhre for extracting evidence. ln

Pakistan not a single case is being dealt under this article but there are so many reports of torture

in custody or by law enforcement agencies in daily newspapers. Some of them are discussed in

the succeeding paragraphs.

On 12th February, 2013 daily newspaper 'the Nation' highlighted a case of custodial death by

Kot Nakka Police. A Suspect named Naveed Ahmed was arrested by police on'the charge of

theft and robbery but he died during night. His family claimed that police is guilty for his death

as police severely tortured him in custody due to which he died.

Another report was published in the same year on22 January by daily 'Dawn' that a young man

Khalid Hussain was arrested by mangopir police station for his alleged involvement in a robbery

case. On l gth January ,2013 police arrested the victim along with some other suspects but didn't

lodged any FIR or made any entry in the daily diary for record. Family of the victim alleged that

Khalid was no able to pay the demanded bribe that was reason of torhrre which resulted as his

death, whereas the other suspects were released after receiving the bribe. The Judicial Magishate

under whose supervision the post-mortem examination was conducted confirmed that the

victim's jaw was broken and the whole body bore torture marks. He stated that multiple marks of

abrasion and bruises were found on the face, chest and other parts of body. There were marks of

ropes on his legs and some object had also been inserted into his throat that fractured his jaw.

'ot rbid.

'o'rbid.
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On the other hand phenomenon of custodial and extra judicial killing is unfortunately very

common in Pakistan. Major reason behind this is that legal system has failed to deliver. The

system of investigation and prosecution needs to be overhauted while the culture of tolerating

extra judicial killings must be done away with. It is for the courts to decide who is guilty and

who should be punished. The list of these killings is very exhaustive. On November 3'd,2012,

the daily newspaper 'DAWN' highlighted a case of death of Azizullah Janwari in an alleged

encounter. Potice and Mr. Janwari clansman have difference of opinion over this so called police

encounter. Some very important questions regarding this encounter need to be addressed, i.e.

how come the injured attackers managed to flee as police said that the suspect's community

members tried to release him from detention and despite being injured during encounter ran

away. Not a single police offrcer was injured in the shoot even then they cannot arrest the

attackers.

In 2011 cases of a young man was highlighted by the media that shows maltreatment done by

rangers and try to protect themselve under the garb by law. A22 years old boy Sarfraz Shah was

brutally killed by some personals of rangers. Park and ranger employees said the he had been

caught tryrng to rob someone but this in a justified reason to kill any accused.

Another very heinous offence was committed in Tandlianwala against a women suspected to be

a part of a robbery gang. She was arrested along with other people of the said gang by

Tandlianwala city police. Police use the third degree torture as proved by a letter medico legal

report. The victims claimed that police interrogators inserted chilies in his private parts. At a

later stage the lnvestigation Officer admitted that nothing has been recovered from the victim.

This is the worst kind of violation of human rights.
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Ironically justice is most delayed when violated within its precincts. Such kind of violation is

very common by the police officials. Usually they cover the exfra judicial killings under the

apparel of suicide. Police offrcials usually use strategy of threats to stop any kind of complaints

against them. The above mentioned cases are only few examples of the most heinous offence and

worst form of violation. It becomes a routine matter for law enforcement agencies especially the

police officials.
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CONCLUSION AND RECOMMENDATIONS

CONCLUSION:

A thorough analysis of the Constitution of 1973 and the Pakistani law reveals that discretion is

vested in the hands of different public officials all over Pakistan under legal titles and they are

enjoyrng a status in which torture can be legally exercised and they actually do exercise it. This

fact is strengthened by different reports referred to in this dissertation. Pakistan has ratified the

UN CAT, 1984, however, it seems that it has not been successful in incorporating the necessary

amendments in the municipal laws of the country hence leading to the violation of the UN CAT

guarantees. It has also been observed that the prohibition of torture, inhuman and degrading

treatment and punishments is not only an issue of UN CAT, but the Constitution, 1973

guarantees the same standards against such type of attitudes.

, At international level prohibition of torture is treated as customary intemational law and attains

the status of jus cogens that means it is internationally accepted norm. As per Article 38(1)(b) of

the Statute of the lnternational Court of Justice (ICI) reckons that "international custom, as

evidence of general practice accepted as law". [t means prohibition of torture is now considered

as jus cogens and is amongst the sources of lnternational Law to be consulted while dealing with

the a case on international level.

The crime became more heinous when it is committed by the guardian of law. If a common man

kills a person the police or other law enforcement agencies will take action against him and bring

him to the court of law. But if the same crime was committed by a police man or by any other

person of law enforcement agencies the same procedure has to be followed but there are few



cases that could come to the courts of law for justice so there must be a proper tribunal for such

complaints of torture and its subsidiaries. There must be a strong legislation to stop torture and

other brutal acts done by law enforcement agencies against the culprits to extract evidence or to

collect confession or any information.

ln some cases now a days like terrorism it is somehow essential to pressurize the accused for

collection of information or evidence but there also must be some limits. In many circumstances

it becomes inevitable to stop terrorists from inhuman activities except to take strict actions and

use torture but in all cases it is against the Article 2 of UNCAT which provides that there should

be no exceptional circumstances whatsoever, whether a state of war or a tlreat of war, intemal

political instability or any other public emergency, may be provoked as a justification of torture.

Though terrorists could not be considered as humans but even then the State functionaries, the

law enforcement agencies and the police, must follow the human ethics and bring them to court

of law for justice. To pronounce any order or punishment is the task of Judiciary, when the

courts are satisfied that the accused is the actual culprit can utter the judgment but before that

police has no authority to punish them in any case. Even in cases of supreme punishment of

death the order must be given by competent court of law otherwise it would be considered as the

extra-judicial killing. Otherwise the State has to face chaos and lawlessness if tortue is permited

in any case.

Torture is not a way to achieve the goal of a just society. The basic pillar of a just society is a

well-defined and well implemented legal system. Tofture must be precisely defined in Pakistani

national law to curtail the phenomenon of torfJre in the State. To protect the citizens from all
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kind torfure is the responsibility of the State hence is Pakistan not under Intemational Law only

but also under its own constitution, 1973.
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RECOMMENDATIONS:

To improve the structure of national legal system regarding torture, to meet the intemational

obligations and protection against any kind of violation certain recommendations are as

follows:

Torture must be properly defined in nat.:nal laws of Pakistan or the definition provided

under CAT must be adopted as it is.

To fulfill obligation under CAT there must be a proper legislation to curtail the situation

of torture in country.

A committee must be established to consider the violations against the right of

prohibition of tornue and to develop workable mechanism to improve the conditions.

Commiuec for prevention of torture should be headed by the Federal minister for Law

and Justice working with a team of tvzo competent members from Human Rights and

Development sector. The committee investigates the cases of torture promptly and

confidentially. It must organiz.e visits to places of detention, in order to assess how

persons deprived of their liberty are being treated. These include places police stations,

prisons, detention centers, brostal houses or other such places. This committee must have

unlimited access to such places and right to move inside without any restriction. After

each visit, this committee sends a detailed report to the head of State. This report includes

committee's findings and its comments and recommendations. Proposed structurb of the

committee is given as under:

1.

2.

3.
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4. A separate tribunal must be established to deal with the cases of all kind of torture and its

subsidiaries. An independent and impartial mechanism for investigation of the offences

of torture and other cruel inhuman or degrading treatment or punishment must be

formulated. Those accused of such crimes must not be allowed to interfere in the

investigation.

5. Torture by public officials or at their instigation must be declared as an offence under

PPC.

Constitutional amendments are needed as

torture in chapter of fundamental rights.

Laws related to remand under CrPC must

international standards of human rights'

include prohibition against all kinds of

be reviewed and modified in order to meet

6.

7.
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8. Section 73 and 74 of PPC regarding the punishment of solitary confinement must be

altered so as to bring it in conformity with the intemational legal obligations.

9. Laws related to remand including physical remand, judicial remand and remand under

section 2l-E of AT A, 1997 must be altered according to human rights.

10. Police order must be declared as a valid law and the Supreme Court must declare its

abrogation null and void.

I l. Community Police Liaison committees must be established throughout Pakistan at district

and provincial levels.

12. lnstallation of CCTV cameras must be ensured by the government at all police stations

especially at the places where investigation of accused in being conducted.

13. There must be a Human Nghts Cell and Hlman Rights Help lines in each police

departrnent at district level to ensure the rights ofthe citizens.

14. Prisoners must be educated about their rights and information about such human right

cells and help lines must be given to them.

15. Law enforcement agencies must train its officials to ensure the protection of human rights

especially protection against torture during investigation.

16. All interrogation rules and techniques should be reviewed for police stations, prisons and

any other custody or detention centers of any law enforcement agencies.

17' lnterrogation rules and custody arrangements are to be kept under review with a view of

preventing any acts of torhue and ill-treatment.

18. State should provide protection to the victims and witnesses and should develop a proper

individual complain mechanism for such violation.

[9. Separate police stations for women must be established in all districts.
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20.In any case physical remand of women should not be allowed.

21. Women must be interrogated by female investigating officers and no male is allowed to

interfere during investigation or interrogation.

22. Htxtan Rights education must be inculcated in the curriculum of educational institutions

and also in the training modules of Law enforcement agencies.

23. Proper medical facilities must be provided to all prisoners. Regular checkup by an

authorized medical practitioner must be done on weekly basis. A daily report register

regarding the health of prisoners must be maintained.

24. Develop policy framework based on gap analysis and review.

25. Also ensure the implementation of policy framework and establish a system for periodic

reviews regarding implementation.

to7
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