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PREFACE

Judiciary has been an integral part of the societies from the very first day and it is an
integral constitutional institution of government. The human beings can live with poverty
but cannot live without justice. The system of justice has been present on the earth in one
or the other form where we find the historical evidence of society. It is the judicial organ
of the state, which restricts the other state organs having arbitrary powers within their
legal limits. It also safeguards the basic rights of people, which are necessary for the
development of human conscience and society. Our national history is full of political
and constitutional upheavals. These upheavals were not resolved politically while the
political and constitutional fights were fought in the superior courts. It is natural when
politics will enter the premises of court then polfticians in power and governments will
pressurize the judiciary for achieving their ulterior objectives. The judiciary was really
pressurized by different methods; however, judiciary itself did not face the pressures
unanimously as an institution. The judiciary had no concern with the politics but had to
decide the cases by interpreting the constitution. We examined in this thesis, whether the

Judiciary succeeded in this goal of safeguarding the basic human rights, interpreting the

constitutional provisions and use of judicial review power as guardian of the constitution.
The judiciary’s changing role and image has been thoroughly evaluated in this

dissertation in light the decisions and interpretations they made.
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NECESSITY OF REASERCH

None has conducted the research regarding the role played by the judiciary especially on
the decisions of political cum constitutional petitions. Most of the writers have stressed in
their writings on the constitutional development and political aspects but ignored the role
of judiciary. None of the aspect of Pakistan’s constitutional history can be complete
without uncovering the role played by the judiciary. The history of constitution making is
also the history of constitution breaking and dis-figuring of democracy. The sycophant
power seckers destroyed the constitutional democracy and its process as well. It is
contemptuous that from Governor General Ghulam Muhammad to General Parvez
Musharrf, abrogation, suspension, violation and holding in abeyance of constitutions
have been an order of the day. The judiciary has to decide the petitions about the above-
mentioned actions of presidents and Army chiefs. These decisions left very important
effects on Pakistan’s political system. The period of 1988 to 1999 is considered very
crucial period in our judicial history. The researcher scientifically analyzed the changing
role and image of judiciary. Judiciary is the final authority for the interpretation of the

constitution and also a guardian of the constitution.

OBJECTIVES OF REASERCH

—

The researcher investigated the judiciary’s role during the period mentioned above in the
Sphere of political developments. The role of judiciary is fixed by the constitution; the
researcher has analyzed the role under the constitutional provisions. It is the third vital
organ of the state. How it has played its role. The submissive role of the judiciary

<

seriously undermined its image as an independent institution and influenced the political

and constitutional/system of*Pakistan to

a great extent.
N




USES OF REASERCH

The results/recommendations of this research will help those institutions and persons
who are involved in policy making for the country. They can work out plans for the
independence of judiciary that is the basic problem, which plagued the judicial and
constitutional systém of Pakistan. The root cause of judiciary’s submissive attitude
towards the executive seriously undermined its image. We have made towards the end a
number of recommendations and suggestions, which may help the policy makers to
make the judicial institution more effective and efficient to deliver justice purely
according to the provisions of the constitution. The difficulties and the challenges faced

by the constitution and implementing these recommendations in the judiciary can

redress constitutional process. {

REASERCH METHODOLOGY

The researcher has adopted both normative and empirical method which includes the
field notes, constitutions, books of constitutional history, official and other primary
sources, Law Magazines, research journals, Central statutes (official notifications) of
Pakistan, Newspapers and decisions of supreme court and high courts of Pakistan (P L
Ds). Pakistan Legal Decisions (P L Ds) were particularly studied for marking out the

role and image of judiciary, " zb




ABSTRACT

_ The objective of_t_h_is’x;s_lg,ﬁxgmine,the role of superior judiciary in.Pakistan
aft€t 1947. We have mainly focused on the controversial role of the judiciary
during the period 1988-1999. It is popularly believed that' after the
)>in'dependence Pakistan’s judicial system was established closely on the

footsteps of the English system. In the early years the judiciary of Pakistan

enjoyed independence in deliverance of justice. Afterwards, most of the
governments resorted to unconstitutional method to pressurize the judiciary
for its ulterior -motives. All the three constitutions provided constitutional
guarantees to judiciary for independence but the executive’s always pressurize
it in legal way such as through abuse of power of appointment, parallel
‘9&){7 hlerarchy of courts (Federal Shariat Court, Anti-Terrorists Courts, Military
Kj Wqurts) and- amendments in the constitution for curtailing the powers of

o

bq/ and were€ challenged in the Supreme Court. On every occasion, the decision of

N

%9‘(/ judiciary. Both democratic and .undemocratic regimes used the shameful and

blatant methods_on_the issue of appointments. From 1988 \to 1999, five

e
VS? ’5 assemblies were dissolved almost on the charges of corruption, inefficiency

judiciary was different. Therefore we have focused our analysis on the role of
supério’r judiciary and how its controversial judgments had affected its imé‘gé.\
It is important to,emphasize that the controversial role of the superior
judiciary cannot be examined in isolation from the over all political
environment prevailing in the country. Therefore our thesis has been divided
into various chapters and each chapter has been used as background to create

the necessary link between the past and the present.

N0 ( lehoifitin it w&;ytz,w.;é )




tooth), the code was advanced far beyond tribal custom and recognized no blood feuds,
private retribution, or marriage by capture. No one can deny the fact that the law and
judiciary are inter-linked and the concept of both cannot be complete or exist without
each other. So both the law and judiciary are inseparable facts of life that have existed
from the beginning of the human history “Courts do not exist in isolation. Judges are part
of the society in which they live. ® From this, it is quite evident that justice and the
implementation of justice is the prime requisite of a peaceful society

Judiciary meant to use the authority and power to uphold what is right, just or lawful.”
“Courts/ judiciary constitutes an essential element in society’s machinery for keeping
peace, other wise all social order would be destroyed. It deals with the operation of the
judicial branch of government .It explores the some of the fundamental relationships of
this branch with legislative and executive branches and analyses the functions, the
structure and organization, and finally, the key personnel of courts; the judges. The
primary function of any court system in any nation is to help keep domestic peace.”® A
state comes into existence to ensure life; but once in existence, its objective must be to
ensure good life for all the citizens. ® Judiciary as an institution is present from the
ancient times of the history. It provides justice to the people according to the laws of the
nation. Judiciary is the third organ of the government. “An independent judiciary with
power to interpret the constitution and to protect the fundamental rights of the citizens is
a common and striking feature of the modern democratic state.”'*The history of the world
also stands witness to the fact that judiciary is the heartbeat of a civilized society. As it
uses the authority and power to uphold what is right, just or lawful to maintain peace and
social order of the society.

It is as much important, as the executive and legislature. It’s a decisive test in
determining a nation’s position in political culture. “Judiciary is the final arbitrator of the
constitution and protector of fundamental rights and civil liberties of the citizens. With
such a basic role in a constitutional set up, the judiciary’s position as an independent
irgtitution cannot be over emphasized.”!! Judiciary performs very important functions,
w}'li?ghfare,very essential for the life and happiness of people. It protects the rights and
liberties of the citizens from the hands of coercive power of government. No doubt, the

system of justice is the foundation of any state. Justice is bound up with the states for
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adjudications and the ordering of political society. “Our aim is founding the state was not
the disproportionate happiness of any one class, but the greatest happiness of the
whole... We should be most likely to find justice....”!? The judiciary’s role is to provide
justice under the law and the constitution, protect human rights, keep the executive in
check and ensure that laws enacted by the parliament conforms to the constitution.
“There is no better test of the excellence of a government than the efficiency of its
judicial system, for nothing more nearly touches the welfare and security of the average
citizen than his senses that he can rely on the certain and prompt administration of justice.
But if the law be dishonestly administrated, the salt has lost its savour, if it be weakly or
fitfully enforced, the guarantees or order fail, it is more by the certainty than by the
severity of punishment that offences are reprassed. If the lamp of justice goes out in
darkness, how great is that darkness.” ">Around the globe judiciary occupies the place of
the third organ of the government who kept accountable to other organ and maintains rule
of law for this purpose.

The term “Judiciary” used in the dissertation stands for the provincial high courts and the
supreme court of Pakistan excluding the lower courts. Hence the assessment of image of
these courts based on the role played by these courts will be examined. “Exercise of a
judicial function is but the articulation of the opinion and will of the society.”'*The role
and image of judiciary in Pakistan with reference to constitutional interpretations from
1988 to 1999 is the major issue in this dissertation. Did the judiciary play its role vested
by the constitution? The role played by judiciary has been assessed through the
measurement of its image. For the better judgment we are defining the terms of “Role”
and “Image”.

ROLE: The role is the part, character, duty / purpose taken by an actor / person / group
or organization in a certain activity and a person’s or thing’s characteristic or expected
function.” In sociology, role is the behavior expected of an individual who occupies a
given social position or status.” '® In this dissertation, role of judiciary stands for the

constitutional duties performed by high courts and Supreme Court of Pakistan.

IMAGE: Image‘is the general opinion about a person, organization; that has been

formed in people’s mind.!” « The character or reputation of a person or thing as generally

perceived.” '® The concept or idea in the mind about something or person.'® The image of

i
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Judiciary in Pakistan is taken as the public opinion at large and perception of legal and
political circles in Pakistan about the role played by the judiciary.

From the first decade, Pakistan has run into frequent, unresolved political crises. These
political upheavals unfortunately involved the judiciary of Pakistan that resulted in
political disasters according to many observers of Pakistani politics. Political upheavals
and individual desires have never been allowed judiciary to establish itself as the
custodian of fundamental rights, freedom of citizens, rule of law and the torch bearer of
maintaining peace and justice in the country. Issues that could have been resolved by

et Al

politicians were unfortunately handed over to the judiciary due to number of factors,
which have been carefully examined and analyzed in this thesis. We have very carefully
e)gamined the role of judiciary and some fundamental questions with regard to the role of
judiciary have been examined. The judiciary has been burdened with the task of
determining questions, which in a stable constitutional set-up would be left to the
politicians, political parties and parliamentarians to resolve. Pakistan politics has also
been affected by the constitutional interpretation and constitutional changes made by the
judiciary. In other words, the institutions of state were not going with the laws of the
country but were finding sheiter in the decisions of judiciary. Frequent political and
constitutional upheavals in Pakistan like the other developing countries have posed great
problems to the judiciary. “The courts in Pakistan have endeavored to safeguard the
fundamental rights and freedoms of citizens and to preserve, as far as it lay in their
power, the concept of legitimacy of government and the rule of law.” *° No doubt,
resolving issues between aggrieved parties and aggressive authorities, which assumed
power after overthrowing established governments and dissolving legislatures was
Hercules ion’s task. Its adjudication was not simple; such upheavals constitute grave
challenge to the integrity as well as creativity of judiciary. How the courts have
inﬂq__encekci the constitutional structure of the state. Pakistan is executive dominated state;
the judici;ry in particular has played usually important part in determining the country’s
political life. Those judicial decisions have been examined with great care that
determined the fate of the governments on several occasions. Judiciary’s decisions have
affected the fundamental rights, the practices of politics and Pakistan’s democratic

scenario. The role of judiciary becomes important for ‘guarding democracy and



fundamental rights in the absence of well-organized public opinion and strong political
checks on the executive. “Paradoxically a judiciary can perform its democratic role only
in democratic polity and society. The normative and constitutional framework in which
the judiciary operates grows out of the political dynamics of a society. In authoritarian
system the independence of judiciary is often limited subject to the whim of the
executive.”?! The constitutional institutions could not take strong footings in the new
state of Pakistan, thus the Military-Bureaucracy alliance trapped the political system and
involved the judiciary in political affairs by getting decision on political matters. “From
the country’s first decade, Pakistan’s judges have tried to match their constitutional ideas
and legal language to the exigencies of current politics. Their judgments often supported
the government of the day, presumably to retain a degree of future institutional
autonomy. This was their chosen path through the 1950s when their was no constitution;
during the Martial Law period of the 1960s, when the constitution was a moving targets;
and under the mixed constitutional rule of Zulfaqgar Ali Bhutto in the 1970s, when hopes

for democracy outweighed its reality.

\/I‘lmiiciary of Pakistan was established on the lines of British judicialsstew_a__

healthy beginning and the judges earned the repute of integrity, impartiality and
independence. Unfortunately, the unstable and changing regimes pulled the judiciary into
political matters for the personal purposes so at times it could not perform its
constitutional role, which was vested by the constitution of the state. The administration
of justice has always been regarded as one of the great ends of the civilized government.
The constitutions of Pakistan 1956,1962 and1973 provided the provisions, which ensure
an independent judiciary. Its independence was secured by method of appointment of the
judges, security of their tenure in the office, and by granting other terms and conditions
of service. Satisfactory implementation of these terms enables the judiciary to perform its
due role in the society thus inviting public confidence in it. The executive organ tried to
control the judiciary through constitutional means such as selection of judges,
z;'i_mendments in the constitution and transfer to Federal Shariat Court. “All citizens are

22 The equality before law is

equal before law and are entitled to equal protection of law.
certainly provided through the establishment of strong, efficient and independent judicial

system. The retiring Chief Justice Nazim Hussain Siddique said in his parting remarks



“that the survival of democracy as well as of the democracy depends solely on the
performance of the judiciary, for societies without justice must vanish.” 2 Qur leadership
unfortunately considered the constitution only a booklet of useless laws so they did every
thing in the name of state necessity, a shield provided by the judiciary. Our leadership’s
irrational hunger for power inevitably led to corruption, nepotism, favoritism and mal-
administration.®* “Independence of the judiciary truly means that the judges are in a
position to render justice in accordance with their oath of office and only in accordance
with their own sense of justice without submitting to any kind of pressure or influence.””
Judiciary performs a delicate task of interpreting and enforcing the provisions of the
constitution and ensures compliance of constitutional provisions by all the organs of
state.  “A really independent judiciary had eluded Pakistan. Successive governments

have tried to manage and manipulate it in their own interests.”*® During the entire life of

Pakistan’s democratic and military rule in which the rulers in Pakistan have occasionally

used their power to control the judiciary tempering with the established rules and
practices in appointment, transfer of judges, giving undue promotions to certain judges
and penalizing others who gave judgments they did not like. Military, bureaucracy,
political parties always took steps to pressurize the judiciary and the judges did not resist
upholding the independence of judiciary. Thus, judiciary became the part and parcel of
the government. The capability of Pakistan judiciary like other third world countries to
perform such a free role, however, is made limited due to the authoritarian traditions like
the colonial period. The judiciary bore the burden of constitutional and political
developments beyond their share and role in the state. The independence of judiciary in
Pakistan has been a myth rather than a reality. The perception of submissiveness
continues to wreck the image of the judiciary. The judiciary as well as it’s working has
been made a caf’s paw. Like the political history of Pakistan the judicial history has also
the fate of a puppet. It is a fact that Pakistan has been practically the most undemocratic
country even with democratic governments. Similarly judiciary has never succeeded in
establishing itself as a constitutional force. Even today, the judicial system of Pakistan
has some big question marks on its face.

The first chapter is concerned with the evolution of judiciary under the British rule in

" India. It has been divided into two parts. In the first part it covers the advent of the



English in India and their gradual establishment. The 16" century was the century of their
fixing strong footing. The 17™ century proved to be very beneficial for the English. Two
events of 18" century turned the history of the India they were the battle of Plassy and the
grant of Dewany (Revenue Administration) of Bengal, Bihar and Orissa to English by the
emperor. After this, the English occupied the whole of India step-by-step by using
different means and implemented British system in all fields of administration. A

In the second part of the chapter, the journey of judicial reforms from 1772 to 1857 has
been traced. The company under took the judicial reforms along with retaining the local
judicial system. After that the local judicial system came to an end on the establishment
of high courts in 1861. One code of laws was developed for all instead of different
codes. The British government continued judicial reforms from time to time and
succeeded in anglicizing the judicial system of India and consequently the establishment
of Federal court in 1937 under the Indian Act of 1935.

In second chapter, the evolution of constitutional development in Pakistan has been
discussed. The problems of constitution making, developments in constitution making,
political parties role, and the bureaucracy, judiciary and governor general role has been
examined. The causes of the failure of constitutions and-democracy,: the imposition of
Martial Law and their role in the separation of East Pakistan have been carefully
examined. Zulfagar Ali Bhutto introduced reforms and implemented the constitution of
1973. With the separation of .East Pakistan and tl;/c;aation of Bangla Desh, Pakistan

entered a new phase of constitutional development under the guidance of Zulfaqar Ali

Bhutto, a civilian Prime Minisiefduly elected by the people. Martial Law was imposed as
a result of political crisis, which began after the elections of 1977. The third Martial
Law remained for nine years in which efforts to implement Islamic system, dictatorial
reforms and heavy amendments in the constitution was carried out by Zia, a military
dictator for getting desired results. From 1985, the era of parliamentary system begins
though the constitutional crises kept in grip the political and constitutional life of the
country. The dissolution of National Assemblies and dismissal of governments remained
a common occurrence till the 1999 in the hands of presidents under the powers of 58(2)

(b) of the constitution. During this period the judiciary remained under stress.



In chapter three, pressures on the judiciary through various means have been examined
at lehgth. The chapter is concerned about the role played by the different institutions and
personalities towards the institutional development of the judiciary in Pakistan. The
executive organ of the state used different tactics for seeking the favorable judgments.
There were different types of pressures, exerted with wrapping in the silk covered
clothes/constitution. The executive organ of the government adopted legal and
constitutional means for pressurizing the judiciary. The first and basic pressure on the
judiciary began with initiation of process of appointment for judges. The other two
pressures for the judiciary were Federal Shariat Court and Amendments in the
constitution regarding the judicidry. Provisional Constitutional Order (PCO) was the
weapon of undemocratic governments in undermining the judiciary. All pressures exerted
on the judiciary legally were for ulterior motives, according to many constitutional
experts.

In c:;pter four, the decisigns_about the_dissolution of National Assemblies and
dismissal of elected government by the presidents under the power of article 58(2) (b) of
the constitution have been discussed. The discussion revolves around the dissolution of
National Assemblies that were dissolved from 1988 and ended with another military take
over in 1999. Almost, all the Assemblies were dissolved on the same allegations and
grounds but the decisions were different in all the petitions. Therefore, in this chapter we
have investigated the public image formed as result of controversial decisions taken by
the judiciary.

In chapter five, the judgments regarding the interpretation of the constitution have been
discussed. These interpretations belonged to different aspects of the political system
related to the basic rights granted by the constitution-a sacred document of the land.
Other decisions were about the political parties act regarding the safeguard of freedom of
association, suo moto notice of Supreme Court against Mirza Aslam Beg, the gt
amendment case, The Anti Terrorist Act, petitions against 13" and 14™ amendments, the
contempt case against prime minister, the military courts establishment and others. This
chapter has given us space to examine the role of judiciary as guardian of Pakistan’s

constitution.
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Chapter six is an attempt to sum up our finding on the role and image of Pakistan’s
judiciary. Our conclusion ends with a number of recommendations for improving the
image of Pakistan’s judiciary, which was badly tarnished during the period under

investigation-1988-1999.
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CHAPTER: 1

JUDICIARY UNDER BRITISH RULE IN INDIA

The concept of judiciary is as old as civil society on the earth. India — the oldest living
civilization in the world has a very rich history in all the fields of life including judiciary.
Dravidian- the local inhabitants of India had established their own system of judiciary.
Then Arians adopted that system with slight modifications. There were civil and criminal
courts at local level and the Raja was the highest court of appeal. Learned Barhamins
advised the judges about the interpretation of Hindu law. Under the punchyat system,
cases were decided according to the traditions and customs of Hindu caste system. The

punishments were not based on equality and equity but on caste system.'

The Arabs stepped in India in 712. A.D.? and introduced Qazi system for criminal cases
in the areas of their influence while retained the old punchait system for civil cases. The
rulers of Sultanate of Delhi introduced the changes in the existing system of judiciary and
made it more human. The Qazis were appointed for the deliverance of justice. The
Mughals established Islamic judicial system instead of Hindu Punchyat system. The
judicial system of Muslim rulers in India was not created purely on the bases of Islamic
judicial system though it was the mixture of Islamic,Persion, and local Hindu system.
Punchiat system was limited up to the religious matters of Hindu community at local
level. The cases were tried and disposed of by Qazis on the provincial and local levels.
There was no distinction in criminal cases on religious grounds but the Hindu’s civil and
religious cases were tried according to the customs and rituals of Hindu caste system with
the help of learned Brahmans®. The court of appeal against Punchyat decision was Qazi
court. The court system was not organized. Jurisdictions and powers were demarcated
and the hierarchy not definite.*Qazis (Judges) did not depend on the examining of
witnesses of both parties; the judges would make his own investigation into the matter
before giving judgment.’ Jurisdiction overlapped because there were no clear territorial

limits to the jurisdiction of each court. The highest judicial officer of Mughal state - Qazi

10



ul quzat (chief justice)- was responsible for the administration of justice. Emperor was

the highest court of appeal and fountain of all justice.®

After the success of the Renaissance in Europe a revolution came in the field of science
and arts. New inventions and discoveries were made. The people of Europe had entered
a new era. They wanted to know more about the foreign countries, especially the eastern
countries for trade and commerce.” Trade had been going on between Europe and Asia
for a long time. But after the Turkish occupation _;z_md control of the Mediterranean Sea,
the European trade was completely at the mercy of the Muslims. Now only two ways

were open for the European nations:
a) Stop the trade with the Asian countries altogether,
b) Find a new trade route, away from the territorial limits of the Turk Muslims.

s =~ ¢At last, a new trade route was discovered to reach Asia for plundering the wealth of this

fertile area and also to preach Christianity there.®

Many European nations came to India but only the English succeeded in occupying India.
They started changing the prevailing judicial system of India and gradually made
different amendments to strengthen their rule. Their objective was not to provide justice
to the local people but the only motive behind these efforts was to replace the existing
judicial system to mould the local people according to their own petty desire of ruling
them in the long run. Here the researcher presents an overview of this change in the
Indian judicial system under British rule and how it affected the Muslims of the
subcontinent of India. Before looking at the salient features of the British judicial
system, a brief history and background of the arrival and occupation of the English in the

subcontinent of India will be examined in some detail.

Arrival of European in Sub-Continent

Ranjit Singh exclaimed, “Sab Lal Ho Ja-e-ga” (the whole map of India would become red
colored).” Once Maharaja Ranjit Singh, Sikh ruler of Punjab, saw a map of India in the
hands of English officer painted with different colors, he asked the meaning of different

colours which were explained that the red colour represents the territories of India which
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had passed into the hands of the East India Company. Ranjit Singh abruptly said, “Sab
Lal Ho Ja-e-ga”. Hardly after twenty years of his death the whole continent of India had
passed into the hands of East India Company. The Europeans came to India through
Sea route as a trading nation, and ultimately gave a new turn to the history of this land.
Their commercial instinct led them to discover the sea route to India. They had no
intention to conquer the country; their objective was to establish commercial relations
with India.!® The geographical discoveries of the last quarter of the fifteenth century
deeply affected the commercial relations of different countries of the world and produced
far-reaching consequences in the history. At that time, the Mughals did not care to rule
the Sea. Resultantly, they failed to save their country due to non-building of a strong

navy for the guarding of seacoasts and had paid the penalty for this error.'!

Discovery of Sea Route to India

Vasco de Gama (Portuguese) found out a new route to India with the help of Arab guides
and reached the famous port of Calicut on 20™ May 1498. The ruler and the people
warmly received them. This discovery left long lasting effects on the civilized world. The
Portuguese were the first Christian nation of Europe who came to India and acquire
political power, and they tried to maintain it by the policy of “ Divide et impera ”
(Divide and Rule) by playing of one state against another on the Malabar coast, where
they landed and were warmly received by its rulers and the people.'? Their arrival and
presence did not create much curiosity among the natives. After their establishment to
some extent, they prevented the Zamoran (ruler) of Calicut from uniting the several states
under his Leadership."”® He could not foresee the foreign Christian adventurers then
sitting at his feet, praying him to grant them permission to trade with India, would uproot
his dynasty in near future. The Portugue:';e began to take part in the political intrigues
along with trade after some years of establishment and laid the foundation of Portuguese
power in India. They initiated the policy towards establishing a Christian empire in
India. It was carried out by all successors. They were the religious fanatics and wanted to
impose their religion by force on the people of the country. They were intolerant and
rather cruel in their dealings, and therefore not very popular.'*After them, the English, the

Danes, the Dutch and the French came to India for trade. The English succeeded in
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establishing their power in India while other nations failed to do so. They adjusted
themselves to the environment and circumstances of India “a true mine of Gold”"’ and
survived. They succeeded because of unity of English company employees, better
position of trade stations, seaports, leadership, support of British government and the
occupation of Bengal province where from they got money and soldiers. From the year of
establishment to the year 1858 company was authorized to trade with India by charters
from the crown. These charters authorized the Governor and company to make laws and
orders as were necessary for the good of the company but such laws should not be
repugnant to the laws of England. This limited legislative right was the starting point of

what became a new legal system in India.

Arrival of the East India Company in Sub-continent and its activities

On December 31,1600, a group of adventurers of London received a charter from Queen
Elizabeth granting it the monopoly of eastern trade for 15 years. The English company,
from the very first day of its existence, consisted of adventurers as the directors of the
company resolved not to employ any gentleman in any place of charge. The company
was formed for the purpose of Sea-trade, and not for any territorial acquisition of foreign
country, and was empowered to make maritime emergency regulations. The merchant
adventurers attempted to reach India immediately after its establishment for trade. In
1609, they reached the court of Emperor Jehangir and expressed their desire for
permission to English for settlement at Surat. They were welcomed by the Emperor but
could not obtain any promise due to the resistance by the agents of Portuguese.'® In 1612,
the Portuguese force attacked the English at Surat and was defeated by the English. In
1613, Jahangir sent a farman allowing the establishment of a factory at Surat. The
Portuguese then tried to exert the pressure on Emperor for restraining to issuing the
farman but in vain. Soon after this success, the King of England sent an ambassador to
the Mughal Court in 1615 for concluding a commercial treaty with the Emperor. The
ambassador stayed there for three years and succeeded in securing several important
privileges for the company but he could not obtain all he asked for. From time to time
the British adventurers established many factories or trading stations at various points

along the Western Coast, but their activity was not confined to that. 17
13



In 1624, on the request of the East India Company, King James I granted the judicial
powers to punish civil and military personnel of company in India by martial as well as
municipal laws. The Company was empowered to administer justice within their own
settlements. So the East India Company got unlimited powers on the fate of their
employees. It was the first judicial power that was granted to the company by the King of
Britain. The jurisdiction of this judicial power covered the European and British
employees of the company.'® In 1634, the Sultan of Golkunda granted the English a
“Golden Farman” in which they were allowed to trade freely in the ports belonging to the
kingdom of Golkunda on the payment of duties worth 500 Pagodas a year. In spite of this
Golden Farman, the English traders were facing difficulties from the demands of local
officers and they continuously looked for the more beneficial place. In 1639, Francis Day
obtained the lease of a land from the ruler of Chandragiri, representative of the ruined
Vijayanagar Empire, where they laid the foundation of new city “Madaras” and built
there a fortified factory, which came to be known as Fort St. George. It was the first fort,
which was built on the land of India by the East India Company. Here they became the
owners of the land on payment of a small annual sum and were allowed to fortify the
p]ace.19 The English succeeded in building a forte because they provided the money to
local ruler for leading luxurious life; in response, the local rulers facilitated the English
for maintaining their own false glory. This kind of facilitation for foreigners was due to

simplicity or need of the money for luxuries of the rulers.

In 1651, Nawab Shuja of Bengal issued a farman for granting the Company, the custom-
duty-free trade in the whole province on annually fixed amount of Rs.3000.2° The grant
of concessions for trade firmly established the English in Bengal. The successor of Sultan
Shuja did not consider it binding on them and demanded custom duties similar to other
merchants. The restrictions of custom-duty-free trade made the improvement of English
trade difficult because all companies had stood on equal footings and the trade markets
were equally in the reach of all European companies. So the end of English monopoly on
Bengal trade transformed to huge loss. The new charter granted by Cromwell in 1657,
gave it fresh opportunities. In the next decades, the Company formed a period of
expansion and prosperity. The King Charles (1661) again gained the power and
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Cromwell’s charter, of course, lost its validity upon the restoration of King Charles. He
extended the privileges and powers of the company. “Power was given to the Company
to seize and send home interlopers, to wage war and conclude peace with non-Christian
princes and to appoint governors, who in conjunction with their councils, were to
exercise civil and criminal jurisdiction at the various settlements including non-European,
living under the company’s jurisdiction.”' “A peaceful trading body was transformed
into a power eager 1o establish its own position by territorial acquisition, largely in view
of the political disorders in the Country.”22 The East India Company took the benefit of
the long warfare (Marhatta vs imperial forces and Deacon vs Marhatta forces) in different
parts of the Bengal, which weakened the government and encouraged the English
company for indulging in internal politics and seeking territorial acquisition. In 1668,
Charles 1II transferred Bombay to the East India Company at an annual rent of ten pounds.
He got it from the Portuguese as dowry of his marriage with the princesses of Portuguese.
Its transfer paved the way for the expansion of the English rule. The Company was
trying to get custom free trade privileges from the first day of its arrival in India, so they
succeeded in obtaining a “Farman™ from Shaista Khan, Governor of Bengal and Emperor
Aurangzeb also verified the same Farman in 1680, that none should take any tax from the
Company except the fixed tax. But in spite of these Farmans, the demands of local
custom officers continued and their goods were occasionally seized. The local officers
seized private goods of company employees because the concession was granted only for
the company’s trade. The company employees did not differentiate between the personal
and company’s trade. The Company at last decided to protect themselves by force, for
which they thought necessary to have fortified settlements. It happened due to the
weaknesses of the local rulers and emperors Concessions. Meanwhile, company
established the institutions for administering their settlements. “To complete the
organization of the English possessions and especially to check the interlopers who were
making such in- roads upon the company’s trade, a court of admiralty was created at
Bombay in1684 and another at Madras two years later, both under letters patent obtained
from the King in 1683. Further in 1688 a municipality was established at Madras, with a

mayor and twelve aldermen, including several Portuguese and Indians -a concession
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intended to reconcile the inhabitants to a system of local taxation.”” The directors of the
company approved the change in Company’s policy to protect their interests by force in
1687 proposed by Aungier-late governor of East India Company. The Directors wrote to
Governor at Madras that the establishment of civil and military power needed large
revenue to maintain both. It will provide foundation of a large, well grounded; sure
English domination in India for all times to come is necessary. In pursuance of this
policy, in December 1688, Sir Johan Child blocked Bombay and the Mughal ports on the
western coast and pilgrimage traffic to Mecca. Mughal forces retaliated immediately and
compelled the company’s forces to flee away. The English had underestimated the force
of the Mughal Empire, which was still very strong and could be effectively exercised. Sir
Johan at last appealed for pardon to Aurangzeb, who granted it in 1690 on the payment of
one and a half lacks of rupees as compensation of losses caused by the Company. The
Mughal forces inflicted vigorous military defeat to the English forces but politically the
Emperor granted pardon and restored their previous facilities. It shows the inability of
ruler who lost the opportunity to crush the English forever. The English request for
pardon and Emperor’s acceptance exposed the designs of the company.”* It is strange that
the Indian rulers could not foresee the intention of English. If they had crushed their
activities at its initial stage then things would have been different. As compared to the
Mughal Emperor, the English took timely decision and changed the policy to protect their
interests by submission. So, they secured their interests adopting other ways such as
tactics of political intrigues, bribes and they succeeded. In this peaceful atmosphere the
East India Company laid the foundation of Calcutta and constructed the fort after six
years named as Fort William. This city became the capital of British India until
1911.During this Period Company emerged as a power and succeeded in securing more

trade advantages from the emperors and local rulers.

In 1698, the English were granted the Zimandari of three villages of Calcutta and
Govandapur on the payment of Rs.1200/- to the previous proprietors. Though the primary
purpose was to collect the revenue of these lands, they started holding Zimandari’s
courts. As the revenue collection and judicial powers were vested in the same person.

These courts had civil and criminal jurisdiction under the indigenous laws, procedures
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and Persian language.”> Meanwhile, in London a bill was passed into law establishing a
new company on the lines of a regulated company. Both new and old companies
continued their competition in trade but under the public and government pressure, the
two companies amalgamated in 1708.The competition of both reduced the ratio of their
profit. The expansion of the English Company’s trade and influence in India during the
first forty years of the 18" century was quiet and gradual, in spite of the occasional
political disorders of the period, which were not very serious to be overcome. During this
period, the company sent an embassy under the charge of John Surman to the Mughal
court in 1715 for securing more privileges throughout Mughal India. Hamilton, a
surgeon, cured the Emperor Furkh Sayyiar of a painful disease, and the Emperor on his
recovery from disease issued three Farmans of concessions accepting their request like
the traditions of past Mughal emperors. Their success was partly due to the fact that an
English surgeon cured the Emperor of a hateful disease, and partly to the fears of the
Delhi government that the British fleet might hold up the Surat trade. The Mughal
government had been weak and unable to protect their land. In fact, they were finding
shelter in the lap of English company by providing privileges. The position of the
Company was finally settled by diplomacy on the conclusion of treaty with emperor, the
main clauses of the treaty were that the trade in Bengal was to be free of all dues in
consideration of a lump payment of Rs.3000/- per annum, and the existing revenue for
the Madras villages and some others was confirmed. The company began the performing
of judicial functions in these villages as per tradition of the Mughal government. The
same person exercised revenue collection and judicial powers. Freedom from all dues at
Surat was compounded for by a payment of Rs.10000/-, while the mint at Bombay was
recognized for the coining of rupees.”® It means the Mughal king himself created a new
state within his own state. It was a very sad moment for the Indians when the Emperor
approved that the rupees coined by the English company at Bombay was allowed to be
used as currency throughout the imperial dominion. This permission had lasting affect
because the financial power is always in the hands of government. Though John Surman
had not obtained all for which he had asked, he had secured a great deal, and his

diplomatic skill stands out as a landmark in the history of the Company’s settlement.
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“The company was still further recognized as a state within a state, as it could send out
ships of war and soldiers, and wage war with non-Christian people and otherwise act in a
sovereign capacity.”’ Due to this Farman, the trade of the Company in Bengal prospered
and the English power increased. The Governor of Bengal, Murshad Quli Khan, opposed
the grant of additional villages and free trade to Company by the Emperor. At that time
the Zamindars in Béngal were collect the revenue, control the administration of justice
and inflict the punishments on behalf of the government.”*He hated the English and
continued interference in the company’s trade but could not restrict them due to internal
situation of the province and wars with Marhattas. In fact, the company had started to
combine commercial pursuits with military and political activities. 2 No doubt he did
what he could do with the English to restricting them from his province. The English
military expertise had made their space in the courts of local rulers during the declining
period of the Mughals because most of the local rulers appointed English expertise to
train their army, which created space for English company’s consolidation of power. As a
result, the Marhatta and Sikh armies’ emerged very strong.The local rulers had their

regular armies but were trained in very typical way and had ordinary weapons.

In 1726, Mayor courts were established in every presidency town for the first time.
During this period, the Marhattas-English and Marhattas-Portuguese wars were continued
and the English concluded a peace treaty with Marhatta Peshawa in 1739 to avoid the
wars.Contrary to appoint English expratist to train their Armymen , The local rulers
should have adopted such steps to restrict the foreign interference in their matters. It was
the inability of Mughal Emporer who did not crush the local rulers anti state activities.
They also developed the excellent terms during these wars both with the Nawab of
Cranatic and the Subedar of Deccan in 1757. At that time Bengal lacked any political
stability and efficient administration. Conspiracies and chaos were the order of the day
and corruption; inefficiency prevailed in every sphere of the state. The English Company
created this chaos in Bengal by conspiracies for safeguarding its interests. “ It was easier
to obtain an imperial Farman than to convince the local officials to obey it, in the

2330

disorganized state of the kingdom™". Ali Wardi Khan, who revolted against his master

and ascended to the throne of Bengal, proved a capable and strong ruler. But almost his
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whole regime was spent in warfare with Marhatta plunders, whose repeated incursions
caused countless miseries to the people of Bengal. He concluded a peace treaty with
Marhattas in 1751, whereby he agreed to pay them an annual tribute of twelve lacs of
rupees as “ Chauth” and also ceded to them the revenues of a part of Orissa. “This opened
the way for ultimate Marhatta superemacy over Orissa, which could not be done away
with by the English till about 1803.7%" Ali Wardi Khan’s attitude towards the European
traders was strict and he tried to control them in the extraordinary circumstances of that
time. After concluding the peace treaty with marhattas, he tried to restore the law and
order by setting up regular system of administration but could not succeed due to ill

health.

Battle between the Nawab of Bengal and the East India Company

(Battle of Plassy)

Saraj ud Dula, son- in- law was chosen Ali Wardi’s successor but other relatives naturally

disliked the arrangement. Nawab selected him because he had no male heir. Shukat Jang
and Ghasitu Begum, the widow of Ali Wardi continuously plotted conspiracies against
the Nawab to destabilize his rule. In addition to the hostile activities of Rajballabh(ex
Diwan) and Shukat Jang, he found himself implicated in a bitter dispute with the English
company. Rajballabah supported the Ghasitu Begum because he carried on the business
of government on behalf of Begum. The main cause of the dispute was the additional
fortification of Calcutta, which the English had recently undertaken. The judicial
administration of the factory functions under the powers granted by the charters, under
the laws and procedure of England. Both the English and the French had begun to fortify
their settlements in anticipation of war with each other.’? The Nawab on his side pointed
out in a plain language that he looked upon the English only as a set of merchants and
they were welcome as such, but he disapproved their recent fortification and insisted on
their immediate demolition. He also demanded for the surrender of Rajballabh’s family to
his government but the English Governor refused to comply. After having no response,
the Nawab marched against Calcutta and Fort William surrendered to Nawab after a

weak resistance. The capture of Calcutta will always remain memorable in history on
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account of the so-called “Black Hole” episode. The Nawab tried to make use of Anglo-
French rivalry and seek help from the French but Clive through military skills, bribery

and intrigues won the war.”

At the same time, the English made requests to Nawab to restore their old privileges of
trade?in Calcutta. After the fall of Calcutta, the English had begun intrigues with the
leading persons of the Nawab government. They won over Manik Chand,the Nawab’s
officer in charge of Calcutta and Orri Chand, a rich merchant of Calcutta. The Nawab
was quite ignorant of the English war preparations and intrigues. Clive marched towards
Calcutta, Manik Chand fled to Murshadabad and secretly settled with English and Clive
recovered Calcutta without any serious fighting. After this Nawab concluded a treaty of
Ali Nagar and accepted all the English demands. It was his U turn to his earlier policy
towards the English. Nawab Siraj ud Daula found it extremely difficult to handle the
situation he was confronted with. He saw intrigues all around him and ultimately
succumbed to the pressure and agreed to sign a treaty with the English, which exposed
him as a weak ruler. His fall was now only a matter of time. English was helped by the
news of Ahmad Shah Durrani’s capture of Delhi which once again forced Siraj ud Dula
to hesitate in supporting the French from throwing the English out the province lest he
should need British aid in resisting the Ahmad Shah Durrani’s expedition. At that time
Nawab was ready to wage war on the English with the help of French forces but delayed
due to Ahmad Shah Durani’s occupation (1757) of Dehli.**  The French gave him
warning of the conspiracy or secret treaty, but even then he failed to act promptly.
Knowing that war was imminent, he displayed a lack of decision and energy at this
decisive moment. Nawab was the real ruler of Bengal While the nominal rule of Mughal
king existed. ¥ Ahmad Shah’s invasions dealt the final blow to the Mughal empire and
the English company started intrigues to hold the trade of Bengal in its hands in these
disordering situation. The English conspired with the officers of Nawab and fought the
battle for the succession of Mir Jafar as puppet, so that the English could control the
affairs of administration from the background. The critical moment of the fate of Bengal
reached as planned by the English. The battle broke out in the lands of Plassy where the

treachery was on full swing in all ranks of Nawab’s army. ¢
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The English won the battle and Nawab himself ran away. The commencement of the
political supremacy in India of the Christian merchants of England dates from their
winning the battle of Plassy in 17572t paved the way for the conquest of India. After
the war of Plassy, Mir Jafar was proclaimed as Subedar of Bengal in 1757. Clive and his
colleagues secured large rewards for themselves in addition to the zimandari of the
twenty-four Parganas and a large sum for the Company. Clive became the chief patron of
the Nawab’s kingdom. “The settlement of Bangal affairs took some time, and Clive
supported the Hindu Diwan Rai Dulbh, who was distrusted by the Nawab, while Rama
Naryan, the Governor of Behar was suspected of flittering with Oudh. As a result of
Clive’s intervention, Governor of Behar was confirmed on payment of nine lacs of rupees
to Mir Jafar.”®® The result of Plassy battle paved the way for the British conquest of
Bengal and eventually of the whole of India. In the words of a contemporary observer the
East India Company in Bengal behaved like a ‘state in the guise of a merchant. The
patriotic sons regarded the conspiracy of Mir Jafar and others as the “Great Betrayal”
with the native land. If Mir Jafar had loyally fought for the Nawab or for the nation, the
English forces might have easily been rooted out from the battlefield of Plassy. The
defeat of 1757 definitely established the military supremacy of the English in Bengal.
The result of this battle is more important because no battle ever in the world left such a
great consequence on the country. Their hated rivals, the French, were ousted and the
English obtained large territories for the maintenance of a properly equipped military
force.®® The Company established itself as a single master of land. The English
established themselves economically and politically; this was the first step towards the
foundation of English rule in India as single master. The Mughal Empire was heading
towards the decline after the death of Aurangzab, the English company transformed their
role from trading to building up mighty empire for the British people. As a matter of fact,
Mir Jafar and his colleagues made the English, the rulers of India. Afterwards Mir Jafar
attempted to get rid of the English through a conspiracy with the help of Dutch but failed
due to Clive’s vigilance. The English replaced Mir Kasim as Nawab of Bengal through a
secret treaty. After some time a war broke out at Baxer between the English and Mir

Kasim on the payment of transit dues. Mir Kasim lost the war and fled to Patana. There

21



ST

he formed a confederacy with Nawab Shuja and Emperor Shah Alam II with a view to
recovering Bengal from the English. The English defeated the confederacy forces and
Shah Alam II immediately joined the English camp, and some time later concluded a
treaty with the English. The treaty cleared the path for establishment of British Indian
empire.40 All European colonists had their eyes on this densely populated province of
Bengal, extremely rich in natural resources. However, the United Indian forces were
defeated by the English forces and the great Mughal King who was taken under siege was
obliged to present the Company in 1765 with a license giving them the right among other
privileges to collect taxes and maintain an army in Bengal. The year 1765 marked as a
turning point in Anglo-Indian history when the emperor Shah Alam II granted the
revenue collection and to administer fiscal law for this purpose in Bengal, Bahar and
Orrissa.*'The civil administration was attached with the administration of revenue
collection so indirectly the whole adfninistration was transferred to the Company
indirectly. Burke called it, “the great act of the constitutional entrance of the company

» 42 S0 the company became de-facto ruler but the Nawab

into the body politic of India.
was a de-jure ruler. The treaty made the Mughal emperor a prison of the East India

Company.43

The English fought many successful wars against their enemies in India and their success
was due to joining hands secretly with local influential people, regional rulers and their
military commanders. So, they used all this for the interests of the company ‘and then
threw them out after gaining objectives. The English used their experience, material
sources and Bengali soldiers for the foundation of English Empire in India. After getting
financial management (Dewany) the British administrative machinery began their footing
slowly for future ruling. The company’s indirect ruling in Bengal was for commercial
purposes rather than defense.* The company was engaged in the game of extending the
sphere of influence without the show of its own authority. The English were now
unchallenged rulers of Bengal. The company started to grow up in India with commercial
privileges and gained complete control of India within a period of two centuries.*® The
company emerged as a single and supreme political power in Bengal. The English

strengthened their hold on the government of Bengal by appointing Deputy Subedar of
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their own choice for running the state affairs. The appointment of deputy subedar
approved by the company marked the virtual end of Independent India particularly the
administration of the province of Bengal. After Mir Kasim, Najab-ud-Dula succeeded on
throne conditionally by a treaty with the English that the entire management should be
left in the hands of Deputy Subedar who would be nominated by the English and could
not be dismissed without their consent. Thus the supreme control over the administration
passed into the hands of the English, while Nawab remained merely as a figurehead. “For
a century and a half the English had been humble petitioners to the Mughal Emperors and
their viceroys.”*® But the events of the middle of the Eighteenth century turned the
company’s position and they exploited the deteriorating situation against their previous
patrons. The people and rulers of India were very simple minded, they believed in all the
false promises and friendly professions of the English traders. The English always broke
their promises and occupied the territories with the help of collaborators. Bengal was
never in favour of any European nation. But Clive cheated the simple-minded people as
well as rulers and brought it under the direct control of the English without any

difficulty.”’

Grant of Dewany(Revenue Collection) and the establishment of Dual

system of Government in Bengal

In 1765, after gaining concession (Allahabad) and before his final departure, the
Emperor, by a farman, formally granted the “Dewany” of Bengal, Bahar and Orissa to the
East India Company, and also gave it the cities of Benars and Ghazipur. At this time they
gained a legal reorganization of the status of the English rule in Bengal, which counted
for much even in those days of anarchy and confusion.”® The Mughal emperor offered
the financial management (Dewany) to the English company. The powers of revenue
collection and administration of justice were combined; the revenue collecting
Zaminidars used judicial authority in their areas. Now these Zaminidars became the
agents of the English, which meant the direct control of the English on the judicial
administration but according to the native laws and procedure. The great Dewany marked
the first great step towards the direct administration of Bengal by the East India

Company. The powers of government were divided into Dewani (Revenue) and Nizamat
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(Administration). The grant of ‘Dewany’ by the emperor marked the turning point in the
history of India and to administer the fiscal laws for this purpose in Bengal, Behar and
Orrissa.” But practically, the Company was all in all in all the matters of the province,
both in administration and revenue. At that moment, the English colonialism began in
India. Now a trader became the ruler of a vast area where Nawah was only a showpiece
and a puppet in the hands of the English and the real authority rested with the
English.SOThe Nizamat power remained mainly with the Nawab, but he had, by treaty
with Emperor Shah Alam II, handed over its exercise to the Company’s nomin¢e Naib
Nawab (Raza Khan). The Company appointed him as its Deputy Dewan. He was, thus,
the Company’s deputy for revenue collection and the Nawab’s deputy for criminal justice
and control of troops. This was a dual system, a government in a double sense.”' The
English Company could instruct Nawab in the usual running of administration and could
keep forces for the self-defense. These powers increased the Company’s strength to a
great extent. As a matter of fact, the king Shah Alam II without any wise thinking
dropped the 1/4 of Indian land to the English. The power of Mughal emperor was
declining and Emperor Shah Alam II had no option other than grant of Dewany to
English t:ompany.52 In theory, thg authority of Bengal (under the Emperor) was divided
between the Company and Nawab while in practice the administration was in the hands
of the Company. The Indian Deputy Dewan was now directly résponsible to the East
India Company. It was the beginning of the sovereignty of the East India Company in
India that ultimately changed in direct rule all over the India.>> Now the province of
Bengal was working under two rulers; one of them was local Nawab and the other was
the English Company. The nobles of the lands administered by the British soon became
the allies and loyal supporters of the foreign rulers because they were directly responsible

for tax collection authorities that were the English.

The English achieved two objectives from the dual system; one was the end of war of
sovereignty between the English and Nawab of Bengal. The second objective was to
cheat the other European nations under the shadow of local ruler and gaining of self-
administration experience for future. “ Nor can it be supposed, that either the French,

Dutch or Danes will acknowledge the English company as Nawab of Bengal, and pay
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into the hands of their servants the duties upon trade, or the quit rents of those districts,
which they have for many years possessed by virtue of the royal Farman, or by grants
from former Nawabs.”>* In dual system of government the Nawab was unable to enforce
laws and judicial decisions because practically he had no financial powers. It was not
possible for Nawab to fulfill the needs of the province in these circumstances because
without financial powers his position was just like a tutorial head. The Company
hesitated to accept responsibility of administration and Nawab was powerless. So, the
whole province was in anarchy and disorder. The Nawab’s workers and the Company’s
workers were earning illegal money without fear. The main cause of all evils was the dual
system of Bengal. At that time, the Company was unable to take the management of
Dewany into its own hands due to the lack of civil servants and their inability to

administer the local inhabitants.”

During the regime of dual government, the province
remained under oppression, corruption and distress, which were aggravated by the
terrible famine of 1770. Due to horrible famine, “ The people went on dying, the family
heads sold their cattle, they sold their implements of agriculture, they devoured their seed
—grain, they sold their sons and daughters, till at length no buyer of children could be
found; they ate the leaves of trees and the grass of the field. In June 1770, the residents at
the durbar affirmed that the livings were feeding on the dead. At an early period of the
year pestilence and small pox had broken out and the streets were blocked up with
promiscuous heaps of the dying and the dead.”® Lord Clive’s plan of a d(;uble
government was gradually breaking down, for with his entire genius as a politician and as
a military commander, he had failed to estimate the difference between the details of a

government carried on according to the native system.

East India Company as ruler of Bengal and the development of judicial

system

The Company’s authorities at home were fully alive to the abuses of the system and in
1772 Warn Hastings was appointed as Governor of Bengal with full powers to reform the
administration. “ Warn Hastings took over charge of the government of Bengal in 1772,
He had to introduce a number of reforming measures to undo the evil of dual system and

put the administration of the province on the sound footing.>’ Hastings abolished the
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dual system of government and carried into effect the declared policy of the Company to
“Stand forth as a Diwan.” He made the Company responsible for almost the entire civil
administration of the province. He abolished the posts of the Naib Diwans and removed
the treasury to Calcutta. He gave the lease of all 1ands for five years for the better revenue
management and provided courts for civil and criminal justice. Mohammad Raza Khan
and Raja Shitab Roy who had been deputy chief of previous administration were
terminated on vicious charges of mal-administration but acquitted in trial.*® To make all
kinds of reforms the company ordered him to destroy the whole structure of the double
government and the whole plan of reformation was left to his judgment and discretion.*
Hastings assumed the power of government and took the task to reform the
administrative machinery especially the justice system. The administrative machinery of
the Company was established for commercial purposes and to adjust it for the
administrative purposes was a difficult task. This transition period was very difficult to
overcome because the Nawab’s government could not provide a solid foundation for the
running of new structure. Further, the morale of the Company’s Indian servants was very
low and a tradition of public service had yet to be building up. “ The new government of
the Company consisted of a confused heap of undigested material as wild as the chaos
itself.”®® The confused wild heap of the company needed a constitution for the running of
a government as compared to trading company, which the governor was trying to
enforce. Hastings formulated some basic principles towards the close of 1772, and
formed the foundation of the mighty structure of the British Indian Judicial
administration. The then present judicial system was to build up on the base of Hastings’s
foundation. In fact, the gradual evolution of the administration of Justice in the period of
the English had begun.’'Before the year 1772, the Indian administration of Justice was
closely associated with the management of revenue and the grant of Dewani right in 1765
comprised both of these functions. The English made repeated experiments before a
definite system of administration of Justice was evolved. These experiments were closely
connected with and may be said to form almost an essential part of those in connection
with the land revenue. The English learned Persian, Arabic, Sansakrit apd Hindustani

(Hindi) in order to understand the social and economic life of Indian people, which would
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help them in revenue collection and administering the justice.62 In any case, both passed
through the same process of evolutioq, and the judicial system at each stage during this
experimental period can only be understood with reference to the system of revenue
administration. “The company stood forth as Diwan and undertook the collection of
revenue by its own agents. In practice it meant the direct control of the whole civil
administration for civil justice went with tax collection.”® It is interesting that the
employees of the company government in Bengal had no thought for generosity and
justice but only the collection of money and gold was their objective.64 To avoid the
difficult situation, “accordingly civil and criminal courts were established in the districts.
The collector presided over the civil courts and merely saw to it that the decisions in the
criminal courts were fair. Warn Hastings wanted to introduce some forms and practices
of English law without disturbing the existing laws and courts unless grossly repugnant to
English Ideas.”®Before this, in Muslim rule each community enjoyed its own personal
law administrated  according to its customs®®. For criminal law the Islamic code was
enforced on all and administered through Qazi appointed by the Emperor. According to
the reforms of Hastings, two kinds of courts were established in each district; the Fajudari
adalat with a criminal and the Dewani adalat with a civil jurisdiction. In addition to these,
two superior courts were established in Calcutta, viz Sadar Dewani adalat, as court of
appeal in civil cases, and Sadar Nizamat adalat for revising and confirming sentences.®’
The Sadar Dewani adalat was presided over by the president and two members of
council, who were English. The criminal courts remained in charge of Indian judges
according to old customs and precedents, but the collectors and the council exercised
some control respectively over the district courts not the Sadar Nizamat adalat.®® It
brought great changes in the administration of justice as the system of revenue
administration was separated from system of justice in 1773. For the better ascertaining
of the jurisdiction of each court and to prevent confusion and a preservation of justice the

matters cognizable by each respectively are declared to be as follows:

CIVIL: All disputes concerning property whether real-or personal; all cases of
inheritance, marriage and caste; all claims of debt, disputed accounts, contracts,

partnerships and demands of rent, shall be adjudged by Dewani Adalat.
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CRIMINAL: All trails of murder, robbery and theft, and all other felonies, forgery,

perjury and all sorts of frauds and misdemeanors, assaults, frays, quarrels, adultery, and
every other breach of the peace or violent invasions of property, shall be submitted to the

Foujdaree Adalat.%

“The judges were not paid regular salaries, but they received commission according to
the amount of work they did.”’® In these reforms, the English government separated
criminal and civil offences and bound them not to take cognizance of the same subjects
and encroach each other’s authority. The system was regular and imposing, but it had two
defects: the judges were English. They were both junior as well as ill acquainted with the
language of the proceedings. Their expert advisors therefore, often unduly influenced
them. Both the new land settlements and a new hope of obtaining justice without fear of
executive interference tended to multiply suits. Thus there arose a judicial block which
amounted to denial of justice.71 Hence, the law was for the Hindus and the Muslims, the
procedure of the new courts was British, the interpretation of judges was also British. The
inexperienced and ignorant of local culture judges created uncertainty.”” There were two
systems (courts) existing side by side. They collected the code of Hindu laws instead of
five codes compiled by ten eminent pandits that served as a manual of Hindu law for the
new court while Aurangzeb’s digest (Fatawa Alamigiry)) already existed for Muslim law
code.” The judicial reforms benefited the people of Bengal after the English occupation
on the administration. The English endeavored to adapt the local manners, usages, and
institutions to combine with the English system of justice. This memorable scheme
proved a milestone in the administrative history of India. It established civil and criminal
courts in each district, and corresponding courts of appeal in Calcutta- the capital of

Bengal and headquarters of the English in India.™

Regulating Act 1773

The role of Company was changed after the acquisition of government in Bengal. The
British now realized that they had a dominion in India that needed the supervision of
government or parliament of Britain. Intervention and supervision of company rule was
now inevitable because the ruling of a province was a great responsibility. On the other

hand, public opinion in Britain began to view critically the life style of company’s
28



Q|

I~

servants who came back to Britain with tons of money from India.”® Company’s servants
brought their ill-gotten wealth back to England and settled like Lords. So the parliament
and public at large criticize the company’s tactics inflicted on local Indian rulers. The
parliament had to set up different committees to inquire about the administration of
Company in India. It is clear that public, press and the parliament were interested to curb
the corruption and to get the major benefits for the country. But in all this process the
voice of Indian people was absent.”® Now the Company was becoming a territorial
power and some control by parliament was necessary. The politicians and statesmen
critically discussed the situation prevailing in India and tried to decide the future of
India.”’ Parliament appointed a select committee and a secret committee for ascertaining
the facts and giving recommendation for legislation. On the recommendations of these
committees, parliament passed the famous “Regulating Act” in 1773. It introduced
parliamentary supervision over the Company in India and modified its constitution both
in England and in India.”® It was the first step towards the establishment of British
government as ruler over the territories of the English company in India. As regards the
administration of justice in India, the main provisions of the regulating act were as

following:

Under the Regulating Act, Crown established the Supreme Court o f Justice consisting of
a chief justice and three judges in India. The establishment of Supreme Court led to
nonstop problems as its jurisdiction was not properly defined and it naturally came into
conflict with the existing courts of law.” Sir Eliych Impey became the Chief Justice of
the Supreme Court that had judicial control over all British subjects in the country. But it
neither gave the state a definite control over the Company, nor the directors a definite
control over their servants, nor the Governor General a definite contro! over his council,
nor the Calcutta presidency a definite control over Madras and Bombay. The act can be
mention as confused and mysterious legislation of the period.®’ It followed the English
law and procedure of English Courts, which were entirely unknown and mysterious to the
people of Bengal. The old local Courts were completely ignored by the judges of the
Supreme Court. The English government brought minor changes in 1774 and 1775, so

the Amils were appointed: the Indian officers in charge of District Courts and an appeal
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lay from their decision to Sadar Dewani adalat in civil cases. A Fojudar was appointed in

each district to bring criminals to justice.®’

Nand Kumar Case

Unfortunately, the year 1775 was troublesome for the well-known Governor General
Hastings because he had to face the allegations of receiving bribe. Mr. Nand Kumar, a
Barhaman of high rank who had held an important position in the Nawab’s government,
charged Hastings with taking presents worth many lacs, among them Rs.354105 from
Muni Begum, the Widow of Mir Jafar, for placing her control over Nawab’s household.
But with one stone, Hastings killed three birds; he deprived Mohammad Raza Khan of
the Deputy Nawabship of Bengal, disappointed Nand Kumar of the expectations and
dissolved the double government in Bengal and brought that province under the direct
control of the East India Compemy.82 His (Hastings) administrative steps made many
enemies as he had killed three birds with one stone with craftiness. Company’s council
asked him to appear before him and to defend the charges but he refused to meet and
defend the charges and face trial before his council. From his negative attitude company’s
council concluded that the charges against him were true. He was ordered to deposit the
money into the company’s treasury. “His conduct showed him guilty of the crime
charged by Bengali Barhaman. He acted with a high hand and denied the authority of the
council to question the integrity of his character.” Meanwhile in the month of May 1775,
Mohan Parsad charged Nand Kumar with forgery in connection with a will executed five
years before in 1770. Hastings laid the matter of will execution before the Supreme Court
that was established in 1774. © The alleged crime of forgery (if committed at all) was
committed in 1770 but the court came into existence in 1774. So this court could not take
cognizance of an offence committed year before its birth.” The Supreme Court tried
Nand Kumar, found him guilty, sentenced to death, and hanged. There is no doubt that
Nand Kumar did not receive a fair trial and there was a “miscarriage of justice” at least in
respect of the capital punishment inflicted on him.®* There is further doubt whether the
English law making forgery a capital crime ought to have been considered at this time as
applicable to India. The question is very technical and clear. “Chief Justice Impey held

that the act under which Nand Kumar was tried and which was passed in 1729, was
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extended to India in 1753, and that, therefore, a forgery committed, as his was in 1770,
fell under it for which he had the precedent of Govionda Chard Mitra, But Stephen
(judge) admits that the rule afterwards universally accepted by the courts was that the
English criminal law as it existed in 1726 was what was in force in India at that time, on
that reasoning the act of 1729 could not have been applied.” “This chicanery was
considered by many a great blot on the character of Warn Hastings.”®>The jurisdiction of
the Supreme Court over the native population was doubtful, and the fact is that the
English law making forgery a capital crime was not in operation in India till many years
after and Kumar’s alleged forgery had been committed. The foundation of political power
of the East India Company was based on the forgery committed by Clive. But that
“Heaven born general” was rewarded with peerage for his villainous deed, while the
Bengali Bahrahman was hanged for the same offence, assuming that he had committed
it.”% It is some times said that the execution of Nand Kumar “ was a judicial murder”. It
was openly stressed by some at that time that Mohan Parsad-the alleging person was a
creature of Hastings, who influenced the judicial decision against the accused (Nand
Kumar). “There can be no doubt that the infliction of the death penalty was so
excessively severe that it amounted to a miscarriage of justice, and for this at any rate the
court, and possibly other persons, may justly be condemned.” Nand Kumar wrote to
Clavering (member council) that he was the victim of a conspiracy between the Governor
General and the Supreme Court. Further, the judges ignored all the principles of natural
justice. Hastings himself had written a few years before in clear words, ““ There may be a
great degree of injustice in making men liable at once to punishments with which they
have been unacquainted, and which their customs and manners have not taught them to
associate with their idea of offence.”® But it should be noted that Impey was not the only
judge who heard the case. There were also his three colleagues and the jury and there is
no positive evidence to prove Hasting’s conspiracy with Impey, with whom he was not
always on good terms. The conduct of the council members in the case of Nand Kumar
seems mysterious. Their conduct may be mysterious due to ethnic sympathies. At this

time, “the Supreme Court not only absorbed the powers of the Mayor’s Court, it also
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took the place of the Faujdari Court and for the time it left the Sadar Dewani adalat with

nothing to do.”%8

In 1780, the judicial powers of the six provincial Councils were transferred to six courts
of Dewani adalat each presided over by a servant of the Company. In 1781 the number of
these courts was increased to eighteen and they tried all kind of civil cases. At the same
time the duties of Faujdars were transferred to the judges of District Courts. The
criminals were tried in the Faujdari adalat under Indian judges, under the ultimate control
of headquarter. Justice was dealt out to the highest bidders by the judges, and thieves
paid regular revenue to rob with impunity. Hasting filled the country with judges and
collectors and they plundered the poor inhabitants with or without pretences.” British
parliament passed the statute in 1784, defined more clearly the jurisdiction of the
Supreme Court, exempting from it the official acts, the Governor General and Council,
the Zamindars or farmers, and all matters concerning revenue collection. Hastings again
reformed the judiciary maintaining the Indian framework while conforming it to the spirit
of British Judicial system and securing even- handed justice between Indian and

European.90

Judicial reforms under Governor General Cornwallis

During the period of Cornwallis administration, much more important changes were
made in all branches of administration, including the judicial system. In 1787, the District
Courts were again placed under the collectors. The English collectors vested with the
powers of a magistrate could try criminal cases within certain limits. The more important
criminal cases were tried before District Criminal Courts and Sadar Nizamat Adalat was
the court of appeal. “His (Governor General) Governing idea in the administration of
India was to have India, not for Indians but for England.”' Most far-reaching changes
were made in the administration of justice because the system was at evolutionary stage.
The Sadar Nizamat adalat was again transferred from Murshadabad to Calcutta and in the
place of a Muhammadan Judge it was presided over by the Governor General and

council, assisted by experts in Indian laws.
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The judicial reforms of Lord Cornwallis were in many respects open to objection on the
changes of existing system. The District Criminal Courts were abolished and their place
was taken by four courts of circuit. °° These courts were presided over by two servants of
the Company, assisted by Indian experts and they were to tour through the area of their
jurisdiction twice a year. “His so called judicial reforms brought about a state of things to
which the gloomiest period of the Pre-British history of Indian does not afford a
parallc:l.”93 Governor General Cornwallis prepared a famous code in 1793, partly by
defining the changes already made and partly by introducing new ones accompany in the
system which formed the hard base of British Indian administration. “He amended the
code of Sir Impay. He published the laws of police and judiciary employees for the
guidance and safety of British subjects. The code of law was prepared in combined form
and local language. The only defect of these reforms was to neglect the appointment of
Indians in judiciary.”® The changes proceeded on two principles. One of them was the
reducing of multifarious duties of the collector, which gave him ultimate authority and
made him the sole representative of British authority in a district. Accordingly the
collectors were separated from all judicial and magisterial powers, which evolved upon a
new class of officers called judges. An unfortunate consequence of Comwallis’s
measures was the exclusion of Indians from all higher government posts. Comwallii\si had
as poor an opinion of Indian probity as a British. His so-called judicial reforms creat d\>J
anarchy in the country and sowed dissensions and mutual jealousies among the natives of
India and ground them down to poverty. Cornwallis reduced the people of the country to
the position of mowers of weed and drawers of water by excluding them from all high
offices of trust and responsibility. Now his predecessors even endeavored to adopt those

drastic measures for the exclusion of Indian from the public services of their country.

The four provincial courts of circuit set up in 1790 were re-organized. Each of them now
cor;tained three instead of two English judges, and not only served as criminal courts of
circuit as before, but also heard appeals from the decisions of the district judges. From
them appeals lay in most important cases to the Sadar Dewani Adalat at Calcutta. But in
spite of all these reforms, the Indians could not take any advantage for speedy justice.

Mill wrote, “They established, by their legislative authority, the very reverse on what
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conceivable principles, was speedy and expensive justice good for the government and
not good for the people. From which of its imaginary evils was it exempt in the case of
the government, and not equally so in the case of the people.”95 Cornwallis attempted to
curb the authority of the collectors still further and to protect Indians from oppression at
their hands. The collectors and all the officers of the government were made amendable
to the courts for acts done in their official capacities. Even government itself in case of
any dispute with its subjects over property had to submit its right to be tried in these
courts under the existing laws and regulations. The Company had deprived them of any
real power in the administration of justice, over which they (particularly Muslims) had
formerly supreme and almost absolute control. He succeeded in establishing the British
supremacy in India by demoralizing the Indian people. Neither Clive nor Hastings went
to length, which Cornwallis did by excluding permanently, the children of the Indian soil
from all high offices of trust and responsibility, not only in the military but also in the
civil government of their country.”® As such, the English continued efforts for
Anglicizing the judicial system of justice. A Supreme Court, with similar powers,

constitution and jurisdiction, was set up in Madras in 1801 and in Bombay in 1823.

Judicial reforms under Governor General Lord Bentick

Lord Bentick took the charge as Governor General in 1828 and declared that high office
was open to all irrespective of race and creed. He appointed Indian judges in the lower
courts, gave them wide powers, and better pays. Tylor wrote, “The first reform was
applied by the regulation of 1831 to the judicial department in the creation of native
judges, and their primary jurisdiction over civil suits. This measure not only relieved the
judicial department of a load of work which could never be completed but opened a way
to official service which during the last forty years, has been materially enlarged in all
departments of the administration.”®’ Lord Bentick abolished the provincial courts of
appeal and circuit, which served no useful purpose. It was rather the source of delay in
prompt decisions. He also allowed the use of vernaculars in the courts in place of Persian.
Probably his future objective may be the enforcement of English as official language in
the shadow of permission of local language but he provided relaxation to the natives. He

was the first Governor General who acted on the theory that the welfare of the people
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should be the principal aim of a ruler. The Modern Review reported, “His great aim was
to anglicize and denationalize the natives of India. He did not conceal because he came to
believe that the Anglicization of India would be of material advantage to England. With
this object among others in view, he tried his best to introduce English as a court
language in India.””*The Bentick’s government greatly extended the powers and number
of posts of Sadder Amin and created a new post of Principal Sadar Amin. Commissioners
were set up in Bengal with a general control over group of Districts and to act as a court
of appeal in place of the provincial bodies. He abolished the Cornwallis court of
provincial appeals. Powell Price wrote, Thus the foundation of a modern system of
administration had been laid down and developed. It had proceeded very much under a
system of advance by trial and error but it had advanced. He deserves to be remembered
as a great social reformer as he opened the high offices for the Indians. Prof. H.H. Wilson
wrote, “By right all the appointments in the public services of India belong to the natives,

because they are the children of the soil and also the tax payers.””

The charter of 1833 provided base for their consolidation of reforms and codification of
laws, and accordingly a law commission was appointed in the year 1834, Macauly, the
leading spirit of the commission, prepared a draft of the Indian penal code but little was
done after his departure, and the commission was finally abolished. Before the return of
Macaulay to India, two parties had been formed, called the orientalists and the Liberals.
Macauly also took part in the controversy. He presided over the deliberations of two
parties and the casting vote of Macauly as President defeated the contradictory.mo “ The
beginning of modern Indian public law appeared in 1833 with the creation of the Indian
law commission which in due time (1861) produced the Indian penal code and later the
codes of criminal and civil procedure.”'®" At this time the Punjab Sikh government of
Ranjit Singh had no definite and regular system of judiciary, though the government
appointed a judicial officer ‘Adalati’ in Lahore. The civil disputes were settled by
arbitration and by local authorities called Punchyates. The criminal law was unwritten
and contained mainly two penalties, fine and mutilation. Ranjit Singh, the ruler of Punjab
was the highest court of appeal. '® Under the Charter of 1853,a new commission was

appointment for the planning to create High Courts in India on the lines of British judicial
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system and for the compilation of uniform code of law applicable to the whole judicial
system irrespective of religion and creed. It submitted plan for the creation of high courts
by the amalgamation of the Supreme Court, Sadar Fojudari Adalat and Sadar Dewani
Adalat and also for a uniform code of civil and criminal procedure applicable to these
High courts and inferior courts of British India. In 1853 the jurisdiction of these courts
was limited to (a) British born subjects (b) persons residing within the boundaries of three
cities (Bombay, Madras and Calcutta) or having any dwelling house and servants therein

and (c) all persons who were directly or indirectly in the service of the Company. 103

Macaulay wrote, between 1833 and 1853, the British dominion in India had enlarged to
such a large extent by means of fraud and force. It was understood that India was not to
be governed for the benefit of its inhabitants. India was to be regularly exploited and it’s
native to be anglicized. Gradually the English implemented judicial reforms and replaced
the local institutions with English legal institutions, the Indian civil and criminal
procedure codes and the Indian penal code.'"™ It affected the Muslims, both in
jurisprudence and in judicial employment. The law followed by these courts was the
English law of 1726 as subsequently modified expressly with reference to India and the
regulations made by the Indian government. But as regards inheritance, succession and
contract, Hindu laws and usages were to be applied to the Hindus, and Muslim laws and
usages to the Muslims. An appeal lay from the decisions of these courts to the King in
Council the statute of 1833 transferred the entire appellate jurisdiction of the King in
Council to the newly constituted judicial committee of Privy Council which consisted of
the President- the Lord Chancellor and other members including two who held judgeship
in the British dominions beyond the sea.'” The two most notable landmarks in the
judicial administration of India viz. the codification of laws and the establishment of
High Courts, the foundation of which was laid during the administration of the Company
though it completed when India had passed under the Crown. The working of modern
Indian public law began in 1833 with the creation of the Indian law commission which in

106 and later the codes of criminal and

due time (1861) produced the Indian penal code
civil procedure. The idea of systematic code of law in place of varying laws and usages is

traceable to an early period of British history. No less than five different codes of statute
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law were in force in the British dominion and the position about originality was in
confusion. The bodies of learned men from every creed were setup to help the court for
interpretations of laws according to their religion and traditions. The Charter of 1853 led
to the appointment of a new commission for establishment of high courts and one law
code for the high courts. It submitted plans for the creation of High Courts by the
amalgamation of the Supreme Court and Sadar Dewani Adalat, Sadar Fajudari Adalat
and also for a uniform code of civil and criminal procedure applicable to these High
Courts and inferior courts of British India. The purpose of changes in the judicial system
was to convert the different codes into the system of English law so that the government

could establish Anglicized system and laws.

India under direct,control of British parliament

After the war of Independence of India the British parliament decided to takeover the
administration of the subcontinent from the Company and therefore, important changes
had to be made in the government machinery.'”’ “The Indian ‘Mutiny’ of 1857 hardened
the imperial resolve to take India at any cost.”'% The Act of 1858, which embodied these
changes, made provision for a council of India and Secretary of State for India. The most
powerful trading company of British died its natural death and India came under British
parliamentary control. “The first architect of the new civilization in England disappeared
completely from the scene.”'” The government of India under the parliamentary control
of British introduced the stamp duty on the judicial cases. This was real irritant for the
native Indians who had access to free and rapid justice.!'” They regarded it as price of
justice. Under the recommendations of commission appointed in 1853, government
introduced important reforms in the judicial system. Their recommendations were
accepted and in 1861 the Indian High Courts act authorizéd the establishment of High
Courts in each of the following towns; Calcutta, Bombay and Madras in place of old
Supreme Court,Sadar Fojudari Adalat and the Sadar Dewani adalat were abolished after
having a age of 90 years.'"" The English had been presenting its requests for concessions
for one and half century to the Mughals who had become rulers of the whole country. At
the point, they established pure English judicial system.''? “In 1861 the Indian High

Courts act 24 & 25 vic-¢.104 authorizes the Queen to establish High Courts of Judicature
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at Calcutta, Madras and Bombay and to abolish the Supreme Court.”''® The judicial
reforms were carried out in the amalgamation of the Supreme Court, Queen’s court,
Sadar courts and the Company courts, under one Chief Justice.!' The Islamic system of
justice disappeared in 1862 when the penal code and first criminal procedure code came
into force. The English company gradually Anglicized the existing Islamic legal and
judicial system by implementing the successive laws and regulations.''® The high court of
Bombay had no jurisdiction over the province of Sindh. All the functions of high court
were performed by judicial commissioner but the matrimonial cases of European British
subjects fell under the jurisdiction of Bombay high court.''® The Crown was empowered
to appoint the Chief Justice and Judges for these High Courts. The appeal against the
decisions of high courts was presented before the judicial committee of the Privy
Council. The appeal in Privy Council meant the denial of justice because it was out of
reach for the ordinary Indians. Perhaps it was provided to give financial benefits to
English lawyers because the court was situated in London. Accordingly, the queen
exercising her power vested in her majesty by Indian high courts act section 24 and 25
“Vic-c, 104” abolished the supreme court and established high courts at Calcutta, Madras
and Bombay. According to this act the composition of the high courts was as follows:

1. One third of the judges of the High Courts were to be recruited from the His

Majesty’s Civil Service ‘in India having ten-years experience with three years
previous legal experience as a distract judge.

2. One-third of the judges were from among barristers of England or Advocates of
Scotland having five-year standing.

3. And the rest might be recruited from among the pleaders of the High Courts or the
Officers of the subordinate Judiciary having ten-year experience.

4. The Chief Justice of the High Courts was to be appointed from among the
barristers of England or advocates of Scotland.

5. Each of the High Courts was to have a Chief Justice and not more than fifteen
: 117
judges.

During the absence of Chief Justice of High Court in the office the Governor General in
Council in the case of High Court at Calcutta and the local government (Provincial) in
other cases, shall appoint one of the other judges of the same High Court, until some

person has been appointed by His Majesty or the Chief Justice has returned from his
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absence as the case requires. The Governor General in council of Calcutta and the local
Governors in other cases may appoint a temporary judge any person with required
qualification for the discharge of duties as judge during the absence of a permanent
judge. These High Courts were courts of appeal for lower courts. They were also courts
of civil appeal for the courts of their territorial jurisdiction. Criminally they had
jurisdiction over all which the Supreme Court controlled and had certain powers of
appeal and revision. (1) Other powers such as these commented with probate and divorce
and the estates of infants and lunatics were given to them. In pursuance of the same
policy, a High Court was established in Allahabad and Chief Courts in the Punjab in
1866."'* “In 1866 a regulation, which was amended in later years, established a Chief
Court for the Punjab much on the same lines as the High Courts, though the judges were
to be appointed by the Governor General in Council and not as in the case of the High
Courts by the Crown.”'"” In 1872 a Court headed by Judicial Commissioner was
established in Burma and various improvements were made in 1875. After the extension
of British territory in Burma further amendments became necessary and Act VI of 1900
established a Chief Court in Burma.'”® The Indian National Congress came into existence
in 1885. After some time of its existence, the Congress mainly concerned itself with
criticism of government policy and demands for reforms.'?' Its views were formulated in
the shape of resolutions, which were forwarded to the government for their consideration.
The congress drew the attention of the government for separation of judicial and
executive functions in the administration of criminal justice.'” In 1911, under the Indian
High Courts Act, three High Courts were established at Patana, Lahore and Rangoon.
This act enabled the government to establish new High Courts and raise the strength of
judges from fifteen to twenty. Due to certain reasons the British government had been
reluctant to change the Indian legal system in the beginning as far as to respect the local

laws and customs.'?® Now the government was free to reform judiciary, as it liked.

Tenure Of Office And Precedence Of Judges Of High Courts
Judges of the High Courts held their office during the Crown’s pleasure. Any judge could

resign from his office at his own will to the provincial governor but in case of Calcutta

high court, resignation will be submitted to the governor general in council. The chief
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justice of high court and other judges of the high court shall have rank and precedence
according to the seniority of their appointment before the other judges of the court and
subordinate courts.'”® In the absence of Chief Justice of High Court in the office the
Governor General in Council in the case of High Court at Calcutta and the local
government (Provincial) in other cases, shall appoint one of the other judges of the same
High Court, until some person has been appointed by His Majesty or the Chief Justice has

returned from his absence as the case requires.'?

Constitution Of Benches

Each High Courts may provide its own rules as it thinks fit for the exercise, by one or

more judges or by division courts constituted by two or more judges of the High Court of
the original and appellate jurisdiction vested in the court. The Chief Justices of each High

Court will determine the cases and constitute the several single and division courts.

Salaries

The Secretary of State in Council may fix the salaries, allowances, furloughs, retiring
pensions and (where necessary) expenses for equipment and usages, of the Chief Justices
and other Judges of the several High Courts and may alter them. But any such alteration
shall not affect the salary of any judge appointed before the date of this change. If a judge
of a High Court dies during his usage to India or within six months after taking the
possession of his office, the Secretary of State shall pay his dues to his legal personal
representative, out of the revenue of India, such a sum of money as will. With the amount
received by or due to him at the time of his death on account of salary make up the
amount of one-year salary and a sum of six-month salary to judge died after taking

possession of office.'?®

Jurisdiction of High Courts

All the high Courts have jurisdiction, original and appellate, including admiralty
jurisdiction in respect of officers committed on the high seas and all such powers and
authority over or in relation to the administration of justice including power to appoint
clerks and other ministerial officers of the court, and power to make rules for regulating

the practice of the court, all such jurisdiction power and authority as are vested in those
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courts receptively at the commencement of this act. The high courts have no original

jurisdiction in the matters of revenue collection, which were collected by the revenue
authorities.'?’ "
.%

Powefrs of High Courts With Respect to Subordinate Courts

Each of the High Courts has superintendence over all courts for the time being subject to
its appellate jurisdiction. The High Court may do any of the following things as Call for
returns; direct the transfer of any suit or appeal: from any such court to any other court of
equal or superior jurisdiction and will make and issue general rules and prescribe forms
for regulating the practice and proceeding of such courts. The High Courts have prepared
the prescribed forms in which books entries and accounts shall be kept by the officers of
any subordinate courts for maintaining court record. It would Settle tables of fees to be
allowed to the. Sheriff, attorneys and all clerks and officers of courts to obtain uniformity
in the province provided that such rules, forms and tables shall not be inconsistent with

the previsions of any act for the time being in force.'?®

Alteration of Local Limits of Jurisdiction

The Governor General in é'ouncii may, by order, transfer any territory or pface from the
jurisdiction of one to theqjun'sdiction of any other of the high Courts, and authorize High
Court to exercise all or any portiim of its jurisdiction in any part of British India not
included within the limits for which the High* Court was est;.-blished, and also to exercise
any such j{irisdicti:)n in respect of Christian subjects of His Majesty resident in any part
of India or outside British India under the fo;;ién'j;dﬁsdiztion act1890 and the authentic
authority of altering the jurisdiction of any High Court would be sec"retary’ of staté.'” The
Governor General, each Governor and each of the members ‘of their respective executive
councils, shall not: be sub_]ect to the original jurisdiction of any High Court by reason of
any thing counseled, ordered or done ‘by any of them in his pubhc capacity only be not
liable to arrest or imprisonment in any_"glnt or proceeding’ except in any offence not being
treason _or felony. The exemption ﬁhder this section from liability to arrest and
imprisonment shall extend also to the Chief Justices and other judges of the several High
Courts. The order in writing of the Governor General in Council for any act shall, in any

proceeding, civil or criminal in any high court-acting in the exercise of its original
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suffice to mention that the period from 1940 to 1947 was critical for both Congress and
Muslim League because both the parties took a very divergent stance on the issue of
independence: which ultimately culminated in the creation of two independent states in
the Subcontinent, namely, India and Pakistan. With the creation of these two states the

British rule in India formally came to an end.
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CHAPTER: 2

Constitutional Development In Pakistan
Political activities in Pakistan have been confused from the first day; Politicians spent
much of their time andtenergy on debating non-issues. Politicians failed to focus their
¥ % jttention in the makil;g c_>7f a‘constitution, delayed the task of constitution making because
their “political energy was diverted to issues, which required serious political
.commitment. Finally after long wrangling we succeeded in preparing a constitution
R .popularly known as the constitution in 1956. But prior to this the state of Pakistan
witnessed many political upheavals, which included dissolution of Kh. Nazamauddin
= Cabinet in 1953, and the constituent assembly was also dissolved in 1954, both actions
were taken by Governor Genéral Ghulam Muhammad. The action of dissolution was
challenged in the court but Supreme Court justified the dissolution. It was the first
decision of the highest court, which plagued the constitutions and our political system.
The evolution of constitutional development is still on so our political system till today is
not stable. The struggle between democratic ideal and authoritarian has been the
dominant characteristic of our political culture since the very inception of Pakistan. In
these circumstances, the role of judiciary became very important because it is that
institution of the state that is the guardian of the constitution and guarantor of the
fundamental rights of the people. It can bring the country on the way of constitutionalism
but it could not play its due constitutional role independently. It became the part and
parcel of the executive organ of the state rather than the constitutional organ. Actually,
the people have lost faith on the constitutionalism and in the judicial system where judges
try to match their constitutional ideas to the requirements of corrupt politics. The drama
started from 1954 and still continues, thus the role of judiciary is always favorable to the
governments under the shadow of law of state necessity. In this chapter we will examine

the constitutional evolution and role of judiciary.

Muhammad Ali Jinnah founder of Pakistan categorically stated “The new state would be

a modern democratic state with sovereignty resting in the people and the members of the

new nation having equal rights of citizen ship, regardless of their religion, cast and
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creed.”! Pakistan came into existence on 14" August 1947 after the division of India into
two states, Pékistan and India. At the time of independence Paklstan had no constitution
of its own. The Government of India Act 1935 was adopted as an interim constitution just
to run the affairs of the state and for the continuity of government. It was an interim
arrangement before the framing of constitution. The framing of constitution is always a
tremendous task for any nation. Such a task became more difficult since it was intended
to accommodate as many points of views as possible in the constitution.” The challenges,
the Government faced in both parts of Pakistan were of different nature, contrary to other
newly independent nations of the world. The geographical position of the country made it
more difficult. Due to the differences, the framers of constitution had to face a number of
complex issues, which could not be safely omitted.®> The first constituent assembly began
its’ work with full national enthusiasm but the sudden death of the founder of the state
made the task difficult for the constituent assembly to determine the exact character of
the constitution.* The untimely death of the father of the nation wrecked the concept of
new constitution in the minds of people so the members of constituent assembly it is
alleged, fell prey to personal benefits rather than to secure the national interest. The delay
in constitution making was natural because the binding political forces were not present
before the nation. It was a nation of inexperienced political elites who spent most of their
time in opposing the British rule in India. Now different problems raised their heads
because the persons who could not move up their breath before the father of the nation
were emerging as leaders to exploit the differences for personal objectives. The delay in
constitution making continued due to the absence of consensus on the basic characters of
the constitution. The first significant step towards the framing of the constitution taken by
the constituent assembly was, ‘the Objective Resolution’ passed in March 1949, after
inhospitable deliberations. The Prime Minister Liaqat Ali Khan called it, “ the most
important occasion in the life of this country, the next in importance only to the
achievement of independence”.’ The ‘objective resolution’ provided the basic principles
for con;titution making such as Sovereignty of God, democracy, freedom, tolerance,
equality and social justice as pronounced by Islam shall be fully observed.® It also
.recognized the freedom of religion and fundamental rights for all the citizens. The critical

groups within the Muslim league and ulemas raised objections as the opposition while the
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only opposition party-Pakistan National Congress* objected to it on the plea that it mixed
up politics with religion and that it would reduce the minority communities to the status
of serfs”.” S.C. Chattopadhaya, protested that the objective resolution would make the
non-Muslims, “drawer of water and hewers of wood.” Mr Mandal expressed that

posterity will curse him for bringing this resolution forward. In response to Mandal,

prime minister said, “if we succeeded in building Pakistan on the basis of this resolution,

we shall be able to create conditions that posterity instead of cursing me, will bless me.” 8

The objective resolution created intense religious controversies throughout the country
that delayed the constitution making due to ulemas demand for complete implementation
of Sharia.”The basic objective of the creation of Pakistan as claimed by them. Some of
the orthodox ulemas criticized the objective resolution on the ground that it laid too great
emphasis on the rights of non-Muslims.'® The Quaid-e-Azam was of the view that “ in
any case Pakistan is not going to be a theocratic state to be ruled by priests with divine
mission.'" “Mualana Shabbir Ahamad Usmani expressed during the debate on the
Objective resolution, “Istam had never accepted the view that religion was a private affair
between man and his Creator.”'? Islam is to rise above all geographical, racial,
professional and sectarian prejudices and to form a government on the highest principles
of humanity, the invigoratiofi and dissemination of which is the real aim."’Sardar Abdur
Rab Nishter, prophesied that the limitations ensured that,” the ruling authority in a

"% He referred to the speeches

Muslim country cannot be a king, it cannot be a dictator.
of Quaid-I-Azam in which he declared that our religion govern not only our relations
with God, but also our activities in other spheres of life. We have always described it, and

»I5 Our religion governs not only our

rightly describe, “as a complete code of life.
relations with God, but also our activities in other spheres of life. We have always
described it, and rightly so, “as a complete code of life. ”Sir Zaffar ullaha Khan whose
sect was later declared Qadani said,” the proof of pudding is in its eating. We shall
ultimately depend upon the common man and the common woman in Pakistan to apply
the laws and the principles laid down in our constitution, the character of the nation is
going to ultimately decide our fate. The constitution is merely a paper.”'® Dr. Umer Hyat

Malik conceded, “what we are envisaging will be a democracy of a limited form, it might
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be called,” Theo-democracy”. He suggested the name “Islamic democracy” as needed in

the modern his’[ory.17

Not a single Muslim member of the constituent assembly opposed the resolution.  After
passing the objective resolution in 1949.the constituent assembly set up several
committees and sub committees to work out the details of the constitution as laid down in
the objective resolution Basic principals committee was the main committee for deciding
the issues of constitution. The interim report submitted by the Basic Principles
Committee set up by the Constituent Assembly on 7" September 1950,was severely
criticized in East Pakistan. “The citizen of Dacca, mostly East Bengalis were rudely
shocked when local dailies carried to them the full text of the Basic Principles Committee
report with regard to the future constitution of Pakistan. It came from all walks of life,
high-officials, professionals, teachers, lawyers, students, medical men; police personnel
etc. Their first reaction was that of bewilderment.”'® The report was perceived as the
most undemocratic and most reactionary,'® terribly anti Bengali,20 not having Islamic
character. The East Pakistani leaders challenged that their majority was being reduced to
minority. That Urdu would be the only national language; it was taken as an ill will of
dominance of Punjabis on their majon'ty.zl Hostility against Punjabis and Urdu speaking
had just begun. The Bengali leadership argued that there would be no harm to the
solidarity of Pakistan if the Bengali were declared national language along with Urdu.

On the opposition of the people of East Pakistan, Liagat Ali Khan, acted in democratic
way by giving significance to the popular feelings against the report postponed its
consideration on November 21,1950, and invited suggestions from the public by
January1951. Liaqat Ali Khan was assassinated in October 1951. After his assassination,
the incomplete task "of constitution was taken up by Prime Minister Khawaja Nazimud
din who presented the second draft of Basic Principles Committee to the constituent
assembly on December 22,1952.This report was also criticized in West as well as in East
Pakistan due to different reasons. For the running of administration Quaid-e- Azam and
Liagat Ali khan relied very heavily on the civil servants due to their profound skill. The
administration was based on the Bn'tisii pre independence system having an unlimited
power without the interference of politician.? They did not honor the wishes of nation.

The inexperienced ministers had to depend on the civil service for policy making and
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execution. The political system could not gain stability in the country due to the
powerfulness of the bureaucracy. The clash between civil servants and politicians was
obvious. The hold on key positions in the East Pakistan administration by either Punjabis
or Urdu speaking civil servants created feelings among the East Pakistanis that East
Pakistan is being neglected and treated merely as a “colony of the West Pakistan™.” A
wild storm was raised in the country against the presentation of the second and the final
report of Basic Principles eCommittec-:- in constituent assembly on December 22,
1952.**The report geared to an unending controversy regarding the federal structure of
constitution, particularly the quantum of representation in federal legislation. It
generated bitterness between East and West Pakistan, tantamount to partitioning the
country between east and west”. On December 28,1952 all the parties called the report to
be “ undemocratic and unconstitutional”?®. This time the report was postponed for
indefinite period due to opposition in the Punjab.?” The” principle of parity” proposed in
the report was not acceptable to people of East Pakistan as their numerical majority had
been ignored. “It had been done in utter disregard of the social, linguistic, cultural,
economic, and climatic divergence, disequilibria population and lack of geograp’hic

contiguity between the two wings”28

Along with others objections on the report a great criticism aroused on the appointment
of Board of ulema to review the central and provincial legislation and to ensure that
nothing is against the teaching of the Quran and Sunnah.**The political parties considered
it supra legislative body over the parliament which made the representative position of
the parliament dubious. Daily Nawa-I-Wagat severely protested with other political
elements against the 2™ draft of Basic Principles Committee and opposed the parity
formula on the ground that' it v;ould lead to a permanent domination of one province
(East Pakistan) over all other provinces of Pakistan. Both the Bengali and Punjabi
Politicians widely criticized it and gave opposite views. The Bengali opposed it due to
equal representation of West Pakistan and Punjabis opposed the idea due to division of
West Pakistan into nine units.*® The 2™ Basic Principles Committee report was known as
the people thinking to provincialism. The real cause of Pakistan movement to establish a

Muslim state was undermined and provincialism emerging as the real source of politics in
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the new state of Pakistan. Along with the political problems, the Punjabis domination in
civil services and military scared the Bengalis. The statement of Bengali leader in the
constituent assembly reflected their fear. “It is country which in reality is not one country.
We are going to form one nation out of two people.”31 Despite the defects inherent in the
report, Khawaja Nazim ud Din congratulate the nation on the document having maximum
agreement among various sections of people. He described it as, “The first golden ray of
sun which illuminate the sky.”? The report must be welcomed as a remarkable

achievement.

The Basic Principles Committee’s second report again received unfavorable situation and
again the deliberations of constituent assembly were postponed for an indefinite period
like the first report. The constitutional dispute continued, and in the year 1953, religious
_-group in Punjab launched demonstration and propaganda against the Ahmedis/Qadianis
sect. Ahrary Party lead the demonstrations and demanded that the Ahmedis community
should be declared a religious minority and the civil and military officers belonging to the
sect should be dismissed. The chief Minister of Punjab did not take serious note of the
emerging storm. It is alleged that Dualtana was using the situation for gaining personal
benefits, he aspired to replace Nazim ud din or Zaffar ullah at center.”> But his
Machiavellian calculations took a sudden turn and went beyond his control. In the
summer of 1952, food shortage was beginning to be felt and the Punjab government
attempted to divert the attention of people to Ahmedis issue. “Anyone with the ability to
think could see the Ahrars were merely seeking to restore image marred by their
outspoken opposition to the Pakistan demand.™ The central government imposed
Martial Law to overcome the situation of law and order. The Prime Minister had
sympathy with anti Qadiyani demands but could not concede due to international
pressure >> however Daultana resigned after personal intervention from the Prime

Minister who was also the party president.

The politicians, civil and military officers were angry with Prime minister because of his
attitude towards the problem of Ahmadi issue. Prompt military action however saved the
situation from further deterioration of law and order situation. In worsening situation, the
imposition of Martial Law was a message from the military that the Army would not let

politicians or religious groups lead the country to anarchy. It was also a message for USA
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to deal with the real power holder and the most organized institution in Pakistan.’®
Martial Law was impo;sed}on the pressure of bureaucracy and Army. Khawja Nazim ud
Din was enjoying the -ﬁajority in the parliament but the bureaucratic and military axis
had gone against him.*” The axis had decided to oust the Prime Minister with the help of
Governor General. On 17 April 1953, Governor General ordered him and his cabinet to
resign but he refused t6 do so as dictated because he could conceivably turn the table of
his enemies having majority in hand. Conspiracy against an elected government was
going on full swings in the Military-Bureaucracy, which headed by governor general.
The Governor General under the powers of Article 10 of the adopted constitution

___-“\ - - - -
dismissed the Prime minister and his cabinet. Despite the constitutional luster, he had, in

fact, carried out bureaucratic- military coup.®® |
A

“Thé™Basi¢ Principles Committee 2™ report had aroused deadlock in the constitution
making process. The deadlock was ultimately resolved with the dismissal of Khawaja
Nazim ud Din on 16 April 1953 and appointment of Muhammad Ali Bogra as Prime

V
minister who was ambassador in U.S.A. at that time. He was the personal choice of

Governor General and had no party affiliation.’ In October 1953 Muhammad Ali Bogra
presented his famous formulae to the constitution assembly, which, according to him,
was acceptable to the representatives of east and west wings? The constituent assembly '
adopted the Muhammad Ali Bogra formula for the representation of both (East and West)
wings. This formula is known as Bogra formula. The allocation of seats in the central

legislature was as under:*

Sr No Units Upper House Lower House Total
1 East Pakistan 10 165 175
2 | Punjab ‘10 75 85
3 NWFP& Tribal | 10 24 34
Areas
4 Sindh,Khair 10 19+1+3+24+4+7 | 36
Pur ,Bahawal
Pur,Balocistan
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including

states& Karachi

50 300 350

Under the new formula, hope was expressed that there would be no permanent
domination by any wing. Bogara formula was acceptable to all to some extent because it
solved the very sensitive problem of quantum of representation. The parity was ensured
between East and West Pakistan that no controversial issue were likely to be decided
without thirty per cent vote of each zone. As explained by Muhammad Ali Bogra, no
government could be formed or continue in office at center unless it had thirty percent
members of each zone.*! The critics of the formula pointed out that these proposals

increased the provincialism instead of eradicating them.*? The grant of equal powers to

the upper house was also regarded as undemocratic. The problem faced by the constituent
makers reflected the feelings of mutual distrust, fear and suspicion between the people of
East and West Pakistan. “The feeling had its origin in a number of factors, political,

economic, cultural, linguistic and psychological, ete.”*

The second issue of controversy between East and West Pakistan was the distribution of
powers between the federal and provincial governments. Geography and history of the
nation describes the conflict between those who favored the maximum autonomy for
provinces and those who favored the strong center. This problem was further complicated
by the lack of understanding and mutual distrust between politicians of both wings. The
demand for maximum provincial autonomy was due to the geographical position
prevailing in Pakistan, the power of center should be limited and residuary powers should
be vested in the provinces.*'If there had been geographical contiguity between East and
West Pakistan, the principle of decentralization of power might have been the basis of the
constitution, but in order to overcome this natural difficulty of distance that separated the
two wings, there was no alternate but to provide a strong central government.* However
this concept of a strong central government found little support from the Bengalis who
were in favor of a weak center and strong provincial assemblies. This was powerfully
reflected in Awami League’s six- point.

Third controversial issue in the constitution making was that of language. The
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controversy was that whether Pakistan should have a single state language, Urdu, or two
state languages, Urdu and Bengali. The framers of constitution felt the importance of the
issue and accepted Bengali as national language with Urdu. Its decision was too late but
finally did help in eradicating the complication of the constitution making.

As Quaid-c-Azam was of the view that “without one state language, no nation can
remain tied up solidly together and function. Look at the history of countries. Therefore,
so for as the state language is concerned, Pakistan’s language shall be Urdu.”* But the
multi- lingual solution was a painful inevitability in the existing circumstances. (See
details in book written by Taroq Rehman and Syed Khawaja Algma) It was unrealistic
and unwise to ignore the demand of the people of East Pakistan because it was the
democratic demand of the majority population.” The decision strengthened the

2P report gave the power

democratic culture, national unity and country also. The BPC
of interpretation of laws to Supreme Court instead of board of ulemas contrary to
previous recommendations of Basic Principles Committee.*® Mean while, the provincial
elections were held in East Pakistan, united front (Jugto Feont) secured the overwhelming
majority in opposition to Muslim League —the ruling party. United Front demanded the
resignation of central government and dissolution of constituent assembly that had gone
unrepresentative. Muhammad Ali Bogra stated by rejecting the demands, the task of the
framing the constitution was entrusted not only to Muslim League but also to all
members specifically chosen for this purpose.

In spite of safeguards from Punjabis and Bengalis leadership regarding the Bogra
formula, the Prime minister Bogra announced in the National assembly that both wings
had accepted these proposals unanimously. On the proposal of prime minister, constituent
assembly considered these suggestions and appointed the constitution drafting committee.
Government obtained the services of Sir,Ivor,Jenning, an eminent lawyer for drafting the
constitution. Governor General Ghulam Muhammad get annoyed by the two laws passed
by the constituent assembly and acted in illegal and undemocratic way for dissolving the
constituent assembly. He took advantage of the Bengali and Punjabi group rivalry for
assembly dissolution. The Governor General dissolved the constituent assembly when the
committee was about to complete the draft of constitution even the prime minister had

fixed the date of the promulgation of the constitution that was the birthday of Quaid-I-
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Azam. The dissolution was the result of curtailing the powers of Governor General.*® The
constituent assembly passed two bills, one repealed (PRODA) Public and representative
offices disqualiﬁcatioﬁ Act of 1949 and the second bill amended the sections 9,10,10a
and 10b adopted as in interim constitution. It was an attempt to restrain arbitrary and
undemocratic power for personal motives that offended the Governor General.’® The
palace intrigues were at peak against the democratic system. Once again Governor

General invited Mohammad Ali Bogra to form the cabinet but with the inclusion of

Commander in chief General Ayub Khan. General Ayub Khan tried to modernize the
armed forces and also tried to secure the support of America for this purpose. During this
process and as defense minister, he observed the weaknesses of civil government and
made the group of three, Governor General, General Ayub Khan and General Iskander
Mirz:for clearing the future planning. In this cabinet, the real power was in the hands of
General Ayub Khan, Sakindar Mirza and sick Ghulam Muhammad. It cleared the way for
the involvement of military in politics.”’ General Ayub Khan’s inclusion in cabinet was
the beginning of the end of the supremacy of civilian over military power. General Ayub
himself accepted the contact with Governor General Ghulam Muhammad but he was
waiting for the appropriate moment.”? “Again it was clear that the Governor General had
relied on his supporters in the Punjabi group, the civil service and the Army.”>® The daily
“Dawn” commented on the situation in a very beautiful manner,” there have indeed been
times 1—5uch as the October night in 1954 when with a General to the right of him and
General to the left of him, a half mad governor General imposed upon a captured Prime
minister the dissolution of the constituent assembly and the virtual setting up of a semi-
dictatorial executive.”>*

Moulvi Tamizuddin Khan, Speaker of the dissolved constituent assembly challenged the
order of the Governor General before Sindh Chief court to issue a writ declaring that the
Governor general had no power to restrain the constituent assembly from carrying on its
functions. He challenged the proclamation of dissolution of constituent assembly as,
unconstitutional, illegal, ultra vires, without jurisdiction, inoperative and void, and asked
for a writ of mandamus to restrain the Government from interfering with the exercise of
functions as the speaker of the assembly and for a writ of suo warranto with a view to

determining the validity of certain appointments to Governor General’s council of
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ministers.” The full bench of the Sindh chief court decided unanimously in favor of

Moulvi Tamizuddin Khan and allowed his writ petition. In his decision Sindh chief court

held that the Indian Independence act did_not contain any express provisions for
——— —_———

dissolution of the assembly and, therefore, the Governor General had no power of any

kind to dissolve the constitﬁ@gmbly. It was a sovereign body created for a special
purpose and it was to function till that purpose was accomplished.’® The Sindh chief
court thus issued quo-warranto to the ministers in the cabinet and writ of mandamus
restoring Moulvi Tamizuddin Khan as speaker of the constituent assembly.’’

The Federal Government filed an appeal before Federal court against the decision of
Sindh chief court. The federal court, therefore, set aside the judgment of the Sindh chief
court and declared that the Governor General was legally empowered to dissolve it under
the Indian Independence Act 1947. It did it on technical grounds namely that the section
223-A of the constitution of India Act as adopted in Pakistan. By virtue of which the
Sindh chief court issued the writs in favor of Moulvi Tamizuddin khan was “ not yet a
law”*® because it had not received the assent of the Governor General and, therefore the
Sindh Chief court had no power to issue the writs. After this decision, Justice Munir was
accused of standing by his friend and fellow Kakezai Governor General in his hour of
need and bent the reasoning to justify his act, which was patently, and play ably malafide.
On his retirement Justice Munir addressed the Lahore High court bar association on 22"
April 1960, “ But in the aforesaid litigation the federal court was confronted more than
once with situations, unparalleled and unprecedented in the history of the world. The
mental anguish caused to the judges by these cases is beyond description and I repeat that
no judiciary anywhere in the world had to pass through what may be described as judicia

59 . . . . h '
”>" The basic point that is not to be overlooked for a moment in these cases was

torture.
My ejected ministry had come to a court of law for recognition of its right to
remain in office and for obtaining from the court process for its restoration and the court
had issued enforceable writs against a de facto government. With all your experience and
knowledge derived from textbooks and law reports can you recall to your mind anything
even reminiscent of any such situation.%® If the court had upheld the enforceable writs,
am quite sure that there would be chaos in the country and a revolution would have been

\_M"‘\______.’\
formally enacted possibly by bloodshed a far more serious situation than that created by
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invalidation of a whole legal system which the new assembly promised by the Governor

General in his proclamation could have easily validated.®' “Where the enforcement of
. §. . T s e

law is opposed by the sovereign power the issue becomes political or military which has

to be fought out by ofher means and the courts espousing the cause of one party against

the other -merely prepare the ground .for bloodshed.”® The stated justification or

explanation is hardly convincing. “ These appear to be the lame excuses of a guilty
mind.”® It was the duty of chief justice Munir to apply the law and decide correctly
regardless of its consequences. The issuance of writ was his duty and not to enforce it.
Qudrat ullah Shahab wrote that one of his assistants used to disappear from the office in
Karachi without his permission around the days when Tamiz uddin case was being heard
by the Federal court in Lahore. When Shahab called for explanations for absence without
leave or permission, the man officially submitted his apology and orally stated that he
was going on assignment to Lahore®, which were required to be kept secret. He used to

deliver confidential message in code words from Governor General to chief Justice
v/"\

Munir. Justice Munir remained defensive in his speeches and statements and adopted
apologetic attitude about his judgment in Moulvi Tamiz uddin Khan case for the rest of
his life.

The Governor General tried to make the constitution by calling the constitutional
convention of provincial assemblies, which reflects his bad intention of dissolving the
assembly and making of constitution.The verdict of the federal court in Yousif Patel’s
case put an end to the efforts of Governor General and his so called “cabinet of talents”
to make the constitution by an executive order. He called the constitutional convention
elected by existing provingial assemblies®® to make the constitution of Pakistan in place
of the constituent assembly that had been dissolved. The constituent convention would
exercise all the powers of constituent assembly under the provision of section 8 of the

56 that the deernor

Independence act. The Federal court declared on 10" May 195
General had the power to summon a new constituent assembly. In pursuance of the
advice of the federal court, the Governor General issued orders to set up the constituent
assembly that would be elected by provincial assemblies under principle of parity of

representation. The party position in ond assembly was very different from the previous
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one.

L]

Party | Seaté
Muslim League 26
United Front 16
Awami League 13
Noon Group 03
Pakistan congress 04
Scheduled cast Federation 03
United progressive party 02
Independent Muslims 01
Others 12
Total 80

67

It was interesting that the ruling party Muslim League lost its absolute majority, but it
emerged as a big party in West Pakistan. A coalition of the Muslim league and united
Front was formed. Ch Muhammad Ali was sworn in as a Prime Minister of coalition
government. The first and most prominent achievement of the new cabinet was the
establishment of West Pakistan Act passed by the constituent assembl%
September 1955. The Act abolished the old subdivisions and merged the province into
‘W’[he expectations were that the Act would take away provincial jealously
anme the task of constitution making easier.”” The author of the techniques for
integration was a former chief minister of Punjab, Dualtana having a political orientation.
According to the report of-Dualtana, the objective would be fulfilled with skillful

propagation,”‘0 but the Army and civil services were in hurry and government ignored the

political parties.
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Ch. Muhammad Ali being a sincere and devoted Pakistani worked hard and presented a
draft constitution to the constituent assembly on January 1956. On March 23, 1956"" the
constitution was implemented after years of independence and the era of constitutional
confusion and public frustration came to an end. The constitution provided parliamentary
and federal system, unicameral legislature, fundamental rights, and Islamic and
democratic system. The elections were promised soon after the promulgation of the
constitution but it could not be held till 1958.The1956 constitution failed and “ in reality
the main reason was that the military-bureaucratic elite had established its ascendancy
over the politicians as a class, and would not let them function "™ During the life time of
the constitution, all the four Prime ministers headed by coahtlon ministries, comprising
the parties with no common 1deologlcal basis could not pay due attention to the problems

73
facing the nation. -

On October 7, 1958. President Iskandar Mirza proclaimed Martial Law, abrogated the
1956 constitution. The central and provincial governments were dismissed, National and
provincial assemblies were dissolved. All the political parties were declared illegal.
General Muhammad Ayub Khan was appointed as chief martial law administrator. 7
_ Just after twenty days General Muhammad Ayub imposed Martial law and took over as
president by sending Mr.Iskandar Mirza abroad. The absence of popular leader of high
caliber to control the situation was the greatest misfortunes of Pakistan. Ayub Khan
. observed the politiéians during his stay as C-in-C and consolidated his position in the
Army. Both Mirza and Ayub Khan had engineered the coup’ but it was obvious that the
General, not the president, was the main character. “Even before the year1933, he was
planning to assume all powers, but when he took over as defence minister the time was
not yet ripe for any such venture,” *Where as Mirza intended to use Martial Law to
destabilize the political process, and essentially to eliminate those members of opposition
who were undermining his authority but Ayub Khan was determined to chart an entirely
different course for the nation.””” On coming to power he dismantle the entire political
system. He got rid of Iskindar Mirsa because in the eyes of public, he was responsible for
most of the intrigues against the democratic process. Ayub knew his nature so he forced
him to resign and send in exile with disgrace on 27™ October 1958. He got the objective;

he was planning to assume all powers even before the year1953. He introduced certain
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reforms and had intention not to allow the things to revert to the old ways.”®The Elective
Bodies Disqualifications ordinance (EBDO) was promulgated for the accountability of
public representatives and through this ordinance, most of the government opponent
politicians were EBDO’d. Thus this law was misused to disqualify the political
opponents with bad intention. He declared the condemnation of the 1956 constitution as
unworkable, being full of dangerous compromises, with a potential for disintegration of

the counl:ry.79

Ayub Khan Chief Martial Law Administrator promulgated the laws (Continuance in
force) order as new legal order to fill the legal vacuum. It provided the legal framework
to the state for continuity of the legal system after the abrogation of the constitution.
However, the courts were debarred to issue writ against Chief Martial Law Administrator
or anyone exercising power or jurisdiction under his authority. The validity of laws
(continuance in force) order and the legitimacy of the imposition of Martial Law itself
were soon challenged before the supreme court of Pakistan. The Supreme Court, led by
chief justice Munir, upheld the Martial and the laws (continuance in Force order).*%(See

details PLD 1959,Supreme Court, P.533, State Vs Dosso)

AYUB KHAN ERA

Ayub Khan continued to govern the country by an authoritarian system under the Martial
law regulations. He made it clear that his intention was to convert the Martial Law into a
document that will form the basis of running the country. In 1959, the Basic Democratic
system according to the thoughts of Ayub khan was designed to initiate the broad masses
of Pakistan, a great majority of who are illiterate, into the working of the democratic
process. The government chooses the B.D. system to mobilize the masses at gross root
level for political stability and eventually the presidential stability.81 The Basic Democrat
system, helped in enlisting the active and constructive participation of the masses in the
affairs of their local areas.’* “Under the four-tier model of basic democracies,
bureaucracy emerged as the guardian of public activities seeking the political role at the
local level.”®*Under the President’s order No 3 of 1960, the basic democrats casted their
vote in referendum for President and elected Ayub khan as president for five years and

also extended the authority to make a constitution for the country of his own choice.**
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On 17" February 1960, President Ayub Khan appointed a constitutional commission to
be chaired by justice Muhammad Shahabbudin to examine the causes of failure of
parliamentary system in Pakistan and to recommend how a recurrence of similar causes
could be prevented; to submit proposals for constitution which would be based on the
Islamic principles of justice, equality and tolerance for consolidation of national unity
and stable system of government. On May 6,1961, the commission submitted its report to
President Muhammad Ayub Khan. The commission recommendations were processed by
different committies, which recommended presidential form of government but with an
effective control of an independent legislature® who could not interfere in the affairs of
administration for their personal ends. On the recommendations of the commission, a
committee appointed by the President framed a new constitution. The constitution
prepared in secrecy was imposed on the people on June8, 1962, a gift by the military
regime.®® The commission had been under constant pressure to accommodate Ayub
Khan’s personal inclinations regarding the constitution.’” The 1962. Constitution was
framed against the democratic traditions and the people of Pakistan were nowhere in the
preparation process. It can be described in the words of Chuhadry Muhammad Ali “as the
government of president, by the president, and for the president.®® “The emphasis clearly
shifted from what the people want to what is best for people.”89 It was for the one-man
rule as supreme in national affairs. He discouraged the political activities and
bureaucracy became the most influential institution in this era.®® “The president
monopolized all powers in both executive and legislation fields.”®' In fact, in the new
dispensation, the supreme authority was vested in both president and national assembly.”
However, the president’s emergency powers to dissolve the national assembly made him
the final authority. The political parties had no role in the constitution. But on the
continuous demand of people, the national assembly dared to pass the bill on the
fundamental rights. By this amendment the constitution was to some extent democratized
and the rule of law was fully restored in Pakistan.”® The second amendment in the
constitution was just to remove the difficulties felt during the first two years of the
enforcement of the consﬁtution. On the agitation/ protest against the university ordinance
(West Pakistan University Ordinance 1962.) by the students and Jamat-e-islami, both the

provincial governments declared the Jamat-e-Islami to be ‘unlawful association”.** These
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notifications were challenged before the high courts of Lahore and Dacca. The Lahore
high court dismissed the petition and Dacca high court accepted it.”> Appeals against both
decisions were made to the Supreme Court and were heard together. The Supreme Court,
by unanimous verdict, held that the declarations by the provincial governments as
unlawful and against the principle of natural justice.”® The criminal law amendment act of
1908 was held repugnant to the fundamental right of ‘Freedom of association’. The court
judgment is one of the most important ones in constitutional law of Pakistan. It provided
protection to the political parties against the government that was exercising its powers

subjectively to ban them and crush their activities.”’

The first term of Ayub Khan as a president was to expire on 14 February 1965. The first
presidential election was held in January 1965 under the 1962 constitution. The Basic
Democrate members elected in November 1964 casted their votes in favor of Ayub Khan
for their personal interests.”® Madar-i —Millat Miss Fatima Jinnah as a unanimous
candidate of the “Combined Opposition Party” could not win the election because “ these
elections had been rigged--- the entire conduct of these elections had been marred by
flagrant official interference, police high handedness, intimidation, corruption and
bribery---."% The opposition parties demanded for a caretaker government to hold fair

1% Ayub was ruling the

and free elections but the ruling party rejected these demands.
country very peacefully while the opposition was divided so he had no danger from any
corner. Media was propagating the successes of government in every field but the nature
was planning some thing different from the thoughts of Ayub Khan. After the ceasefire in
Kashmir in 1949, there had been minor incidents on the Indo-Pak ceasefire line in
Kashmir, but the tension between the countries burst out igto’ a large-scale war in
September 1965. The war came to an end on 23 September 1965 without any decision
adopting the U.N.O. resolution to ceasefire passed on 20™ September 1965. The war and
subsequent Tashkent agreement led to the political death of Ayub Khan'®' where as, «
Kashmir played a major role in Ayub Khan’s decision to oust the parliamentary

10lega.in it became the cause of Ayub’s

government and abrogate the 1956 constitution.
weakness. As per Tashkent Declaration, Pakistan and India agreed to renounce the use of
force in the settlement of their disputes and w1thdraw their troops to the position of 5t

August1965,'® before the outbreak of open hostilities between the two countries. The

£
-~
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declaration was a thunderbolt to the Pakistani people because they successfully resisted
the Indians on the battlefield. The drama — publicity/propaganda of the government
ensured the publics that they had won the war. The reaction of political parties on the
Tashkent agreement was combination of hot and cold. Most of West Pakistan political
parties condemned the agreement but East Pakistan parties did not care and demanded for
greater provincial autonomy. Ayub was still optimistic to lead the nation ignoring the
factual position of unrest, so he decided to celebrate the decade of development. His
government’s celebrations of the decade of development in October 1968 faced the
disturbances. The common people were unhappy due to unequal distribution of wealth in
the country. The political leaders pointed out that Ayub’s economic planning had not
improved the life of common people while the twenty-two families were controlling the
whole economy of the nation.'™ Major and sudden crises developed in West Pakistan in
November 1968 against the government on interception and the registration of case
against the students returning from Landi Kotal by the custom authoritics. The students
agitated against the act of government. The students were already unhappy with the
government and were agitating in favor of their demands. Bhutto stood with the students
and propagated against the Ayub regime, “a dictatorship under the label of
democracy.”'® Bhutto and other political leaders were arrested and the reaction exploded
in clashes. The educational institutions were closed for indefinite period. Z.A.Bhutto
gained dramatic popuilarity due to the representation of sentiment of masses and lack of

%  The anti —government agitation gained

leadership in the ranks of opposition.'
momentum. Bhutto got the benefit of the situation and his party manifesto of Roti, Kapra
and Makan had radically changed the political climate in West Pakistan, while the
Awami League had gained ground in East Pakistan for autonomy.'mAli offers from the
government side went in vain because the opposition parties in East and west wing
insisted on their demands. The political leaders of Pakistan especially the west wing
leaders who succeeded in building agitation, wanted to bring down the Ayub’s regime.
The military and Bureaucracy refused to support the Ayub regime in the last days of

severe demonstration arranged by the politicians of both wings and students. Ayub under

the compulsion of endless severe demonstration, bad health and non-cooperative attitude
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of military-Bureaucracy, resigned from the president ship. He admitted, “Qﬁiet frankly, I

have failed. I must admit that clearly. Our laws were for a sophisticated society.”

General Yahva Khan’ s Martial Law and Political Crises

25™ March, 1969.Ayub resigned due to the perpetual unrest in both wings of the country,
the eruption of political violence, the endless series of demonstrations, the emergence of
PPP as a dynamic force in West Pakistan and the Awami League’s six points in East
Pakistan.'”® Army Commander in chief General Agha Muhammad Yahya Khan took over
the office of President. Ayub khan made the gross constitutional violation by not handing
over the authority to the speaker of national assembly. Yahya Khan imposed Martial
Law, abrogated the constitution of 1962, dissolved the national and provincial assemblies
and put ban on political activities.'” On 28™ March, 1970.Yahya announced the Legal
Framework Order, which would lay down the basic principles for future constitution of

13

Pakistan. He declared his main objective, “ is the peaceful transfer of power to the -
people”, and general elections will be held on October 1970 under the Legal Framework
Order (LFO). According to the legal framework order, Yahya, produced a “steel frame”
to limit the national assembly’s freedom of legislation and at the same time legalize his
authoritarian rule for future or for coming civilian set up.!'® The specifications of the
Legal Framework Order for the future constitution indicated that military regime had
strong reservations for national document. The transfer of power from Ayub to Yahya did
not shift political power from the hands of the military and bureaucracy. In fact it
provided another opportunity to these elements to exercise political power without any

" Yahya decided some national issues on the

popular and constitutional restraints. '
demand of politicians but without the mandate of people. These issues were
dismemberment of one unit, principle of adult franchise, end of the parity (representation)
and 120 days for framing the constitution. After the enforcement of Legal Framework
Order, the twenty-four political parties were in the contest. Each group believed that it
had a chance, since no one quite knew about the preferences of voters. The general
elections held on 7" December, 1970 were free, fair and impartial and resulted in an

overwhelming victory for Mujib’s Awami League in East Pakistan and large majority for

Bhutto,s Pakistan Peoples Party in West Pakistan. The observers considered the
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elections” a significant and successful first step” toward the restoration of civilian

"2 but the actors had charted differently. Immediately after the elections, the

government
Awami league and its leader Mujib declared that Awami league could not amend the six
point formulae and “none would be able to stop us from' framing a constitution on the
basis of six point program.”''® The political parties and people of East Pakistan were
annoyed from the attitude of West Pakistan political leadership and central; governrent
and they were trying to obtain complete provincial autonomy. For this purpose, the
intellectuals of East Pakistan drafted these points and submitted to different leaders but
Majib accepted it and tried to discuss with leaders of west wing political parties. It could
not considered due to certain reasons. Majib’s Awami League adopted it as future

programme and amended it to six clear issues for presentation before the public. These

six points were as under:
1-A federal constitution for Pakistan.
2-Central government portfolios to be limited to defense and foreign affairs only.

3-The two provinces to have separate currencies or, alternatively, restrictions on the

movement of capital funds from one province to another.

4-All taxes to vest in the province of collection.

5-All foreign e?(change earned by East Pakistan to be at the disposal of East Pakistan.
6-An East Pakistan militia to be formed.'"*

The central government did not care about these points but the Awami League’s
propagation further poisoned the atmosphere, which was already under tension. On the
announcement of six points, Majib said that these points are negotiable and that it was not
the Bible. But ultimately Majib transformed it into the symbol of Bengali aspiration.
After the election results, Awami League leaders changed the tone and expressed their
desire in clear words that they will not compromise other than six points. Professor
Muzaffar Ahmed, a prominent Awami leaguer said that the election results “showed that
Bengladesh refused to be a colony and would never bow to any people or
nation.'”Maulana Bhashani who had boycotted the elections, extended his support to

Mujib and declared, “complete independence for East Bengal from Pakistan had now
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become inevitable.”''® The Awami league was not prepared to accept any amendment in
the 51x-p01nt formula and Pakistan Peoples Party leadership was not ready tz concede all
six pomts Yahya tried to bring them close to setit.lae the
disputes but failed and decided to use the coercive power of the state to affirm the%ower
of central government. Bhutto did not want the negotiations to succeed. Mu_]lb
meanwhile, was in the hands of extremists who, due to their extremist’s object of N

17 Many forces were

secession of East Pakistan, were making things difficult day by day.
working for secession. Failure of political negotiation and the decision of Yahya Khan’s
government to use force against the elected representative of East Pakistan marked the
~end of Jinnah’s Pakistan. India largely indulged in the affairs to disintegrate Pakistan.
Indian parliament passed a resolution moved by Prime Minister Indra Ghandi, on 31%
March 1970, and called upon Pakistani Government to stop, “the massacre of defenseless
pe0p§le” in East Pakistan.'*® India provided important assistance in establishing the Mukti
Bhani’s base camps, recruitment, organization and training of Mukti Bhani by the border
security force and army. 9 India’s involvement in the internal crises of Pakistan
ultimately led to a war between the two countries, which finally paved the way for the
emergence of a new state called Bangala Desh. Pakistan army after a month’s of internal
and external war surrendered before the Indian army in December 1970. On December
16,1971 the literature of political history got an introduction with the word of “Dacca
Debacle”. With the emergence of Bangala Desh as a new political entity, Pakistan
entered a new phase in its political life. The secession of East Pakistan disgraced Pakistan
Army thoroughly. The army could not continue no longer. Yahya Khan resigned- under
the pressure of army officers and public demonstrations against the military regime .'?°
He handed over the power to Z.A Bhutto chairman of Pakistan Peoples Party and leader
of the majority party in West Pakistan. He took over the power in the dual capacity of
president and Chief Martial Law Administrative.

Democratic government of Z.A.Bhutto

As Chief Martial Law Administrator, he issued orders and pronouncements carrying
whole range of subjects. Bhutto announced under the Martial Law regulation on on

January 1972 that ten categories of industries were being taken over by the state for the
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benefit of the people of Pakistan. He pinned the wings of judiciary under the Martial Law
regulation. Under the President’s order, no court, including Supreme Court and the high
courts, could call in question any provision of this order.'”' On March11, 1972, the land
reforms regulation was introduced under Martial law. Under the order no court could call
in question any provision of the land reforms regulation. On 1* April 1972, by another
reform Government took over the management of private schools and colleges. Another
reform introduced by Bhutto was Martial Law regulation that Government could proceed
against any person in government service who was corrupt or known to be corrupt, guilty
of misconduct, inefficient or engaged in subversive activity and barred court
jurisdiction.122 “The series of reforms alienated the investors and they turned hostile
against Bhutto.” On 14™ April 1972 the national assembly passed the interim
constitution. Bhutto, in a characteristic move lifted Martial Law by enforcing the interim
constitution on 21* April 1972, to take the credit of personal desire. Bhutto was sworn in
as president under the constitution.'”No doubt Bhutto was very intelligent, experienced
man and had the power to mould any kind of situation in his favor without difficulty. He
did not tolerate any kind of opposition. He dealt with heavy hand his political critics. He
used the weapon of Martial law regulations to suppress them though he was champion of
democracy and fundamental rights. His government arrested two of his critics under the
Martial Law regulation to teach a lesson to -opposition. Malik Ghulam Jilani, a political
leader from Lahore, and Altaf Gauhar, Editor-in-chief, Dawn, Karachi were arrested and
placed under preventive detention under the defense of Pakistan rules and Martial Law
RegulationﬁNo, 78. The arrest of Malik Ghulam Jillani and Altaf Gohar under the Martial
Law regulation no 78 was challenged in High courts of Lahore and Sindh. Both High
courts dismissed the constitutional petitions and both appealed to the Supreme Court. The
High Courts relied on the decision of Supreme Court in the case of state vs. Dosso for
dismissing thi constitutional petition. Supreme court considered the two basic questions;
firstly, whether the jurisdiction of courts exists under the provisions of the jurisdiction of
courts (removal of doubts) order, 1969, secondly, whether the doctrine enunciated in the
case of state vs Dosso was correct and applicable. Supreme court held that these
assumptions were not justified, so court declared the Martial Law illegal. The Supreme

court held that Kelsen’s theory was no means a universally accepted one, nor was it a
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theory that could claim to have become a basic doctrine of science of modern
jurisprudence,'** The supreme court declared Yahya Khan’s martial Law to be illegal and
confirmed the principle of civilian supremacy in the national political system.'”® They
observed that Ayub had no power under the constitution of 1962 to hand over power to
any body. He could have resigned and the speaker of the national Assembly could have
taken over as an acting president."® The jurisdiction in Asma’s case was certainly a
departure from the past particularly the Dosso case. The judgment was widely
appreciated. It was also criticized because it was given after the over throw of the
usurper. However, Asma’s case was an important milestone in the judicial history of
Pakistan.'”” The chief justice wrote,” the assumption  of power by Agha Muhammad
Yahya Khan as Chief Martial Law Administrator and later as president of Pakistan was
an act of usurpation, and was illegal and unconstitutional.”'?® The chief justice dilated on
recognition that had been given to successive maneuvering for usurpation of power under
pseudonym of Martial law by the Supreme Court in the Dosso case.'” Kamal Azfar,
prominent jurist opined, "Asma’s case has ever since been the bright star in Pakistan’s
constitutional firmament.”'*® It cannot be forgotten that court’s bold decision came after

he had ceased to hold office.

Martial Law was lifted on the promulgation of interim constitution. Interim constitution
was a temporary arrangement. The National assembly constituted a committe¢ for
preparing the draft of constitution. The draft of the constitution was debated and
discussed in the national assembly till the government and opposition agreed to a draft
which was passed unanimously by all the political parties and assented to by the president
on 12™ April 1973 and was enforced on 14" August, 1973. The ruling Pakistan Peoples
Party felt miraculously lucky to hamcaﬁon of the constitution."!
The constitution reflected the aspirations of the people and presented an improvement on
the previous constitutions.'** The salient features of the 1973 constitution were federal,
parliamentary form of government, bicameral legislature, provincial autonomy, Islamic
provisions, fundamental rights, and emergency powers. Bhutto remarked that “the
constitution is our hope and belief that under the inspiring guidance of God Almighty, the
people of Pakistan will speak for their constitution and will protect it for all times to

come.”' The unanimous constitution of 1973 is one of Bhutto’s significant successes.
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“His ouster from power, even some of his bitter opponents demanded for the restoration
of this constitution. They considered it a great national asset because, unlike the two
previous constitutions, it represented a broad national consensus."** Bhutto’s bargaining
skill had a part in producing this consensus, but the opposition’s willingness to be
reasonable and realistic also had a role. They had all made concessions, and they all had

made gains.”

Bhutto was ambitious to run the country according to his own ways so he initiated the
policy to drive the governments of North Western Frontier Province and Balochistan to
the wall. Bhutto government had been fully involved to destabilizing the National Awami
Party-Jamiat Ulema Islam coalition government so that the Pakistan Peoples Party could
form government in these provinces. Government alleged that the tribesmen of
Balochistan were equipping with weapons so they could separate their province. On 14
February 1973, Bhutto government dismissed the Balochistan government for opposing
the use of federal troops to control the uprising of Jamote tribe in Lasbella. The National
Awami Party-Jamiat Ulema Islam alliance government in North Western Frontier
Province resigned in protest. Thus both the provinces were placed under Governors rule
causing great disillusionment to the people. Bhutto uprooted the majority provincial
governments, suspended the fundamiental rights and undermines the provincial autonomy.
The language crises began.in éindh province due to undue support of chief minister
Mumtaz Ali Bhutto for Sindhi language, cousin of prime minister. Sindh assembly
language bill resulted in widespread agitation in urban areas of Sindh. Bhutto was a
sindhi and he was convinced with the arguments of sindhi nationalists. At last, federal
government came forward and took the matter for decision in its hands. Infact, language
crises inflicted a great loss to national integration. Bhutto introduced reforms to improve
the civil service according to the environment of the country. The past guarantees of civil
service were withdrawn; the ordinary laws enacted from time to time by the parliament
regulated their services. The Bhutto government initiated a programme of ‘Lateral Entry’
into the public service to weaken the Bureaucracy. The persons holding mid career
positions were appointed to middle management and higher positions in the central and

provincial governments.
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Amendments (1):/’1973 constitution

The constitution is a scared document of the land and like a living organism, which

flourishes and grows with the passage of time and in accordance with the requirements of
time and society. A constitution amendment is introduced in the constitution for the
betterment of public and to fulfill the needs of the changing circumstances. A
constitutional amendment demands serious reflection by the government, consultation
with the opposition and a clued-up public debate on the issue of enactment in the media.
After all the discussion, an opportunity should be provided for a comprehensive debate in
the parliament... It is amazing that just about a year after the unanimous adoption of the
1973 constitution, Z.A. Bhutto’s government began to see deficiencies in this convent
and proceeded to arr'lend it. Most of the amendments were introduced to increase the

powers of executive organ.

The first amendment was introduced in constitution in 1974. Pakistan recognized the
Bengla Desh as an independent Muslim state on the eve of 2" [slamic summit conference

held in Lahore in 1974. Pakistan put this issue to an end for once and for all. Article 1% of

the constitution was amended for this purpose. This amendment also included, the(\\f

amendment in political parties act 1962,procedure for transfer of high court judges from
one high court to other high court, and establishment of services tribunal for

employees 133,

The 2™ amendment was very important. It added new clause in the constitution. Bhutto
took the issue of “Ahmids”(Qadianis) to the national assembly, which after extended
considerations passed the second amendment bill declaring Ahmedis non-Muslim

minority. The definition of Muslim was added under the clause (3) of the constitution'?.

Bhutto and his colleagues passed the 3rd amendment to curtail the powers and
demoralize the judiciary because mostly relief was given to political opponents by
judiciary that was not favorable’’. Under this amendment, the courts were prohibited to
grant bail before arrest to a person unless a case was registered. The proclamation of
emergency entered indefinitely until resolution of disapproval was passed by parliament
in joint session. In view of this amendment, Pakistan remained under emergency for more

than twenty years for political reasons.
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Under the 4™ amendment in the constitution, the powers and jurisdiction of the courts for
granting relief to political opponents, particularly in exercise of constitutional jurisdiction
under article 199 was curtailed"®. The members of opposition were denied to speak and
were physically thrown out of the national assembly and the amendment bill was passed

in the absence of opposition'*’.

The 5™ constitutional amendment bill introduced in the national assembly was for the
establishment of high courts for Blochistan and Sindh, extending the period of separation
of judiciary from the executive, the fixation of terms of the chief justices of high courts
and supreme court, compulsory transfer of judges from one high court to another, new
laws of contempt of court, and restriction of jurisdiction of high courts to grant interim
bail."*® During the debate on the bill, the judiciary was fully chastised by ruling party as
“the judiciary had been trying to encroach upon the functions of the legislature and

. 5l41
executive”

and “ the independence of judiciary did not mean the supremacy or
sovereignty of the judiciary.”142 In spite of the walk out of the opposition during the
second reading, bill was passed by the national assembly and just after three days also by
the senate.'* The lawyers and politicians at large criticized the amendment for it harmed
the independence of judiciary as the third organ of state. A unanimously adopted

constitution was made controversial and disputed.

The sixth amendment bill was moved before the house and passed very quickly, because
it was the last session before the dissolution of assembly for fresh elections. The
amendment extended the terms of chief justice of Supreme Court and high courts beyond
the age of retirement. The chief justices who had attained the age of retirement and had
not completed the term of office would continue to hold the office, as the case may be.'*
It was just to accommodate chief justice Yaqoob Ali (friend of Mr. Bhutto) who was
retiring in the middle of 1977 after serving less then two years as chief justice of
Pakistan.'**All the amendments were manipulative fabrications only by the ruling party.
These manipulations made the widely and largely accepted document by all the political

and religious circle of the country, contentious and dubious.

The death of Hayat Muhammad Sherpao in an explosion on February 8, 1975 made the

federal government to move, and it declared the National Awami Party to be an unlawful
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organization, closed its offices and arrested many of its leaders as traitors via an
executive order.'*® The government alleged that the National Awami Party was
“operating in a manner prejudicial to the sovereignty and integrity of Pakistan™'*” The
federal government filed a reference in the Supreme Court to the same effect. They held
that the National Awami Party was acting in a manner prejudicial to the sovereignty and
integrity of Pakistan It never reconciled itself to the existence and ideology of Pakistan,
and had attempted to bring secession'*® through insurrection, terrorism, and sabotage, It
was an ex-prate judgment based on ex-prate proceedings. The defense party boycotted
the court after raising objections on the sitting of two judges on the bench, which were
rejected. The federal government fulfilled its ambitions of forming its governments in
North Western Frontier Province and Blochistan by using the politics of “guns and gold”

to induce defection from amongst independent and National Awami Party members.'*

On 7" January, 1977, Prime Minister Z.A. Bhutto dissolved national assembly and
announced general elections in March and “assured the nation that they would be fair”'*°
The nine opposition parties came together in a electoral alliance called the Pakistan
National Alliance (PNA) to oppose the Pakistan Peoples Party in the election. Bhutto was
active and still popular in the masses but his party leadership was corrupt, ineffective and

31" Both the parties launched the campaign lively and it

interested in personal benefits.
seemed that the contest would be neck to neck'>? and that the Pakistan Peoples Party
would have to work hard to win. Bhutto was confident about the winning of elections and
a majority in national assembly required to amend the constitution .He conveyed the clear
message in his election speeches that he was going back to the people to seek a mandate
for bringing about a change in the country’s political and constitutional structure.'> The
election results were surprising for all the election contestants. Pakistan National Alliance
an alliance against Pakistan Peoples Party rejected the results and even Pakistan Peoples
Party leadership was surprised on such a wonderful success. The Pakistan National
Alliance alleged that the elections had been rigged on a massive scale, rejected the results
and boycotted the provincial assembly elections'** No doubt; there was something wrong
with the elections. But the responsibility and extent of rigging is still to be determined.
The Pakistan Peoples Party would have won a “clear majority” in a fair election.!*® The

Pakistan National Alliance leadership launched a mass movement to secure Bhutto’s
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resignation, dismissal of newly elected assemblies and holding of new elections under the
supervision of judiciary and Army.'*® The Pakistan National Alliance movement gained
momentum and forced Pakistan Peoples Party for a negotiated settlement between
Pakistan Peoples Party and Pakistan National Alliance leadership for the solution of the
election problem. On 26™ April 1977, Martial Law was imposed partially in three cities
under article 245 of the constitution that was challenged before the Lahore High Court.
The full bench declared it unconstitutional.'””’ To come out of the situation, Bhutto '
maneuvered to put the matter in the hands of the people through a “referendum”.!*®
Accordingly, the 7" amendment to the constitution was passed to provide for
referendum.'®® Meanwhile, the constitutional steps and political dialogue continued side
by side for solving the crises. At last, on 4™ July 1977, Zulfaqar Ali Bhutto and Pakistan
National Alliance reached an agreement after too many intervals and decided to sign the

accord. 1%

Martial Law 1977

On 5" July 1977 General Zia ul Haq imposed Martial Law through out the country. He
did not abrogate the constitution but held it in abeyance. The national and provincial
assemblies and cabinet were dissolved. The military did not take over because of a
breakdown in negotiations; rather the break down in negotiations took place due to
military interference. General Zia promised free and fair polls in 90 days and transfer of

161 »When the generals take over

power to the elected representatives of the people.
government they are usually eloquent about their desire to get back to barracks, often
they do not go.”'®? General Zia had meetings with political leaders and discussed the
matters with them. . On 28™ July 1977 all political leaders were released from the”
protective custody”. The bold and confronting speeches of Mr.Bhutto impelled military
generals to scheming the containment of the person.'®® From getting rid of Bhutto,
Military government decided to open the murder case where Bhutto was named in the
First Investigation Report (FIR) registered on murder of Nawab Muhammad Ahmad
Khan in November 1974. On the criminal complaint lodged by family members of
Ahmed Raza, the proceedings of the case began and in the initial stage it was transferred

d164

to High court. Bhutto was arreste and bail was granted by Justice M.A.Samadani of
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Lahore High court on the grounds of circumstantial evidence.'®® After the bail, his
threatening words frightened the already scared members of military junta who decided
to get rid of him once for all. The full bench of Lahore High court cancelled Bhutto’s bail
“and held, “there appears reasonable grounds for believing that the respondent has been
guilty of an offence punishable with death sentence or imprisonment for life.”'®® The
judges also observed that there was an evidence of motive on the part of Bhutto who had
been threatening Ahmed Raza on the floor of national assembly. In the beginning
Bhutto boycotted the trial after rejection of his application for the bail case. The high
court convicted all the accused for criminal conspiracy and murder, and sentenced them
to death'.167 It has been argued that the case never got a fair trial. Bhutto was murdered
through judiciary but this murder never could be buried .The case discolored the image of
the judiciary in Pakistan.

The majority of PNA members demanded postponement of elections and complete
accountability before holding elections.'®® It was the consequent outcome of differences
aI'nong PNA leaders and the danger of Bhutto’s coming to power again. After the arrest
of Bhutto, Nusrat Bhutto was leading the party and attracting large crowds that
demoralized the PNA and g_ovemmﬁ:nt.169 On 16" October 1979. Zia announced the
postponement of elections on the request of politicians for the sake of accountability and
for the restoration of law and order situation in the country.!”® After the postponement of
elections Zia came out with his actual designs when he said in obvious terms that
elections in the country would be held only when he and his colleagues were certain of

o 5 1
“positive results”.'”"

Nusrat Bhutto Case

On 20" September 1977, Begum Nustrat Bhutto challengéd the validity of Martial Law
in a constitutional petition filed before the Supreme Court of Pakistan. The petition was
against the detention of Bhutto under Martial Law regulation in its original jurisdiction
for enforcement of fundamental rights under constitution. The full court after initial
hearing ordered the admission of the petition and the immediate transfer of Bhutto and

172

other accused to Rawalpindi. On the admission of Nusrat Bhutto’s petition, the

military rulers were worried about the role of Chief Justice who was chief justice due to
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sixth amendment. (For details on the issue see chapter III according to the sixth
amendment) The army suspected that chief justice would play the game of Pakistan
Peoples Party against military rulers. As a precautionary measure Zia issued the Chief
Martial Law Administrative order no.6 of 1977. By this orders, the constitution was
amended so that 57 and 6™ amendment were withdrawn. The consequent result of this
amendment was that chief justice Yaqoob Ali, who had crossed the age of retirement,
ceased to hold the office of chief justice of Pakistan.'”? On next hearing, Bhutto and his
party had new Supreme Court and justice Anwar ul Haq had taken over as chief justice.
The counsel for the petitioner relied and emphasized on'’* “Asma Jilani case. He
contended that Zia, Chief of Army Staff, had no authority under the 1973 constitution to
impose Martial Law in the country. His act was:; illegal and unconstitutional. The Supreme
Court decided the petition that extra constitutional step  taken by the Armed forces of
Pakistan was justified by requirements of state of necessity and welfare of the people.
The Martial law was declared valid under “law of state of necessity”.'”> The petition
challenging the detention of Bhutto and others was dismissed as incompetent undér the -
Martial Law order no 12. The court also authorized General Zia to amend the constitution
under the doctrine of state necessity. The court had no power or authority or any
convincing reason to authorize a single person to change the basic law of the country. In
Zia’s words,” What is a constitution? It is a booklet with ten or twelve pages. I can tear it
up and say that from tomorrow we shall live under a different systen‘L Is there any body
té stop me? Today the people will follow wherever I lead. All the politicians, including
the mighty once Mr Bhutto, will follow me with their tails wagging.”176 He defaced the
constitution by abusing his powers. He violated not only the spirit but also the letters of
the constitution.'”” The court handed over a loaded gun to the military dictator to injure
the constitution. After the decision of Nusrat Bhutto’s case, military junta decided to
postpone the £lections. Now their government had been legalized. With the
announcement of postponement of elections, all parties were dissolved, political activities
were banned, alihl‘newspapers and journals said to be involved in anti national activities
were closed. Thejpress censorship was imposed. The right to strike by workers and right
to lock out by factory owners was made void. He also announced that criminal cases

being heard in Martial Law courts could not be challenged in civil courts. He firmly

-
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declared that the process of Islamization would be speeded up.178 He emphasized that
now Martial law will be run like martial law.'” Zia and Pakistan National Alliance were
using each other for getting rid of Bhutto. Now Zia became an absolute dictator. The ‘
decision regarding military court’s jurisdiction was clearly against the verdict of Supreme
Court in Nusrat Bhutto case. Conclusively, Zia made a constitutional amendment-adding
Article 212-A to the constitution for establishing military courts and tribunals in the
country.]80 By this amendment, the military courts and tribunals which were existing and
functioning under the Army Act were clothed with constitutional recognition and the
powers of judicial review reserved for superior courts by the Supreme court in the

judgment of Nusrat Bhutto’s case, were completely abolished.

It was a testing time for the political parties when all were dissolved and ML authorities
decided to complete the process of accountability before the elections. Asghar khan
challenged the dissolution of his party (Tehrik-e-Istiqlal) before the Lahore High
Court.'®! During the proceeding chief justice Maulvi Mushtaq Hussain demanded for
various explanations from the federal government, which were not acceptable to Military
regime. During the arguments of the petition, Maulvi Mushtaq, the chief justice made
certain gratuitous and looming remarks against the federal government. It is difficult to
realize what he wanted to achieve by these remarks and by reserving the decision for
some time. The Martial Law government reacted strongly and promptly promulgated a
constitutional amendment on May 27,1980 barring the high courts from making any
judgment relating to the validity of Martial Law regulations.'®? It restricted the “writ -
jurisdiction” of high courts and barred them from making an order relating to the validity
or effect of any Martial Law regulation or any Martial Law order or anything done, or
action taken, or intended to be done, or taken there under. It also prohibited them from
reviewing the judgments or sentences passed by military courts or tribunals or from
taking any action against anyone acting with the authority of Martial Law administrators.
Moreover Military courts were given exclusive jurisdiction under Pakistan Penal Code
(PPC) over case of treason, subversion, sedition, sabotage, activity prejudicial to Martial
Law, and ridiculing of members of Armed forces."®® It also confirmed that superior
courts, jurisdiction had been curtailed retrospectively. The government slighted Maulvi
Mushtaq in a manipulative manner. Government sent him to Supreme Court as adhoc

X
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judge in humiliating way. By this amendment, Zia over ruled the civil rule. He deemed fit

the military rule and justice to the country.

The Blochistan high court was dealing with a matter of military courts, decision to
execute the death sentence. The high court endeavored to issue orders to the prisoner
authorities to abstain from carrying out the sentences. The authorities were to execute the
death sentence given by military court.'® The High court reminded the jail officers that
any execution would be illegal and also contempt of court. The jail authorities defied
Martial Law authorities to hang a person without authority. The chief justice and his
colleagues stood firm and military did /could not carry out the sentences.'*’Despite the
constitutional amendment of May 1980, Blochistan High court continued to hear cases in
which vires of article 212-A had been challenged. The full bench in its judgment dated 12
July 1980, declared that the amendments have failed to come up to the test of necessity
laid down in Nusrat Bhutto’s case.'®® The division bénch of Blochistan high court held
that an ordinary citizen could not be tried by a military court for offence created by
ordinary laws provided such offence was not committed by way of resistance to Martial
Law itself.'®” The government went to appeal and Supreme Court observed that the
propositions and observations made by the court were too wide and open to exception
and would require careful examination in a proper case. For the decision of the provincial
government to try the respondent under ordinary law applicable to the case, the appeal
had been rendered in fructuous. A final decision was tactfully avoided.'®® Zia again
showed lack of confidence on superior courts by setting up Federal Shariat Court.'® The
judges were handled in a very tricky way to accept the offices of the judges of. Federal
Shariat Court. The Federal Shariat Court, a manipulative creation of Zia, soon ran foul of
him and started creating serious problems .Zia again introduced an amendment to
appease the Ulema and introduced more three judges into the court in addition to five
judges.'™ The judgment by the Federal Shartat Court on the review application in
Federation vs. Hazoor Baksh case exposed that there was lack of personal independence
on the part of judges. The court was helpless to reach politically desired results.””' Zia
tried to establish parallel hierarchy in the judiciary.
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Provisional Constitutional Order (PCO) 1981

The night between 24™ March and 25" March 1981 was chosen to enforce the
Provisional Constitutional Order (PCO) to serve as the constitution of Pakistan for years
to come.'”? Now nobody, no institution, and no law could challenge Zia’s authority. The
Provisional Constitutional Order abolished the” held in abeyance “position of 1973
constitution. Hence the judiciary was adversely affected as the Provisional Constitutional
Order curtailed the powers granted by the 1973 constitution. It was made sure that even
a remote and meager chance of a challenge to the lawful authority of Zia from judiciary
was completely deactivated. The set up of federal council, the creation of office of the
vice president, non enforceability of fundamental rights, permission to work only to
registered political parties, curtailing of powers of judiciary were the salient features of
Provisional Constitutional Order. The most astounding provision of the Provisional
Constitutional Order was that the superior court judges were required to take a new oath
under Provisional Constitutional Order. More over it was the option of the president to
give or not give oath to any judge. It was a severe humiliation of judiciary of Pakistan.
After a careful survey of the prevailing political environment, the pre dominant majority
of the judges favored taking the oath under Provisional Constitutional Order. The judges
of Provincial high courts met the same fate in the hands of military government. Some of
the judges were ready to take the oath but they were denied for no reason but a reason.
Some courageous judges like the Supreme Court judge Drab Patel dared to refuse to take
the oath in the way prescribed by the military. This was a painful episode in the
constitutional and judicial history of Pakistan. The judiciary, as an organ of state was
slighted and disgraced by military government that has no respect for the rule of law and
an institution under the constitution.'**The judges and generals were equally responsible
for this entire regretful episode. The judges had to stand for the dignity of the institution.
They sacrificed the prestige and the honor of the institution at alters of their personal
ambitions and careers. In this way they reduced an important organ of state to a mere
government department and behaved, as they were government servants instead of
members of the independent state institution. By their conduct, they let down and
undermined the judicial organ of the state and caused an irreparable damage to its

prestige. It was the “rape of Judiciary” by the military and judges. '**
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The Provisional Constitutional Order was challenged in Lahore High court by a retired
army general who was convicted and sentenced by a Field General Court Martial. He
contended the Provisional Constitutional Order on the ground that during the subsistence
of 1973 constitution, the Provisional Constitutional Order could not be issued, nor could
Chief Martial Law Administrator, an army officer under oath to defend the constitution,
give such a provisional constitution in its suppression.]95 The division bench of high court
upheld the Provisional Constitutional Order as valid and as a recognized proclamation of
5™ July 1977, read with laws (continuance in force) order, 1977, and could not be
superior or higher status than its ancestor. The Provisional Constitutional Order,
therefore, was just another order of Chief Martial Law Administrator and did not lay
down or give a new legal order. Since the Supreme Court had conceded to Chief Martial
Law Administrator the power to amend the constitution, the Provisional Constitutional
Order could not be said to be in excess of or ultra vires of the powers of Chief Martial
Law Administrator. The judges carefully avoid examination of Provisional Constitutional
Order on the touchstone of Nusrat Bhutto case. Who could deny the fact that extra
constitutional step of Martial Law was validated by the Supreme Court; subject to the
condition that superior court would exercisé the powers of judicial review against acts
and orders of Martial Law authorities. The Provisional Constitutional Order denied all
such powers. More over it was beyond expectation that the judges, who had taken oath

under Provisional Constitutional Order Would, invalidate the same.

Federal Council

The federal council was created as an interim arrangement made by the dictator so that
the nominees thereto were expected to serve as arm of the military government. It was
also provided under the Provisional Constitutional Order, that president could constitute a
Federal council]96(Maj1is-e—Shura) to perform functions that were to be assigned to it by
president. The president could nominate up to 350 members of the council. The purpose
was to fulfill the vacuum of representative legislature body and to create a political lobby
for Zia and his associates. The Federal Council could recommend to the president the
enactment of law, or the amendment of an existing law but the president was not bound

by their recommendations. The president could dissolve it any time and it would be
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automatically dissolved upon the establishment of permanent representative institution. It
was a fake parliament and exposed crookedness of Zia to the people of Pakistan. Zia
promulgated President’s order to establish the institution of Ombudsman (Wafaqi
Muhtsub)'”’ just to divert the thinking of people.(Establishment of the office of Wafagi
Muhtesub(ombudsman) The jurisdiction of ombudsman was extended to all departments
of federal government and statutory corporations or other institutions established or
controlled by federal government. The court could hear cases of administration’s acts of
omissions that caused neglect, inattention, delay, incompetence, inefficiency and
ineptitude in administration or discharge of duties and responsibilities. It was also an
attempt to fill the gap of representative institution in the country and institution to redress
the grievances against the abuse of power and authority by the federal bureaucracy. . It
could not bring out the tangible benefits to the citizens of Pakistan. It was another evasive
step to step down the judiciary. Due to the persistent and consistent pressure by
democratic and political forces in the country and external forces to restore the
democracy, Zia gave his constitutional plan on 12™ August 1983. (Speech in Majlis-e-
eshura.12™ August 1983) The people could not believe it in the face of his past record.'*®

Zia announced that elections would be in two steps. He declared that in the first stage
local bodies elections and in the second stage the elections to the Provincial, National
Assemblies and Senate will be held and this process would be completed by the 23"
march, 1985. This constitutional plan formed the basis of revival of the constitution of
1973 order1985 that was promulgated immediately after the general elections of February
1985 and later it was incorporated into the constitution with some modifications as 8"
amendment to the constitution. General Zia was puzzled about his position after the
elections. He wanted to be the presiélent of country but without facing the public at large
and political parties. He knew that he could not be elected in fair elections. So ingenious
design (Presidential Referendum) was made by his brilliant and contriving advisors. The
referendum order, 1984 was passed, putting complete question to the citizens but, in
essence, seeking endorsement of the powers initiated by Zia for Islamization in Pakistan.
The contrived question was not difficult but impossible to answer the question in
negative in any respect. After getting 97.77 votes in the referendum, Zia came out of fear

about his future.'”®
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‘Elections 1985 and the restoration of democratic rule

The general elections were held in February 1985 on non-party basis. The opposition
parties boycotted the elections for the reason that their demand for party based elections
and restoration of 1973 constitution were not met. Before the parliament could meet on
23" March 1985, the constitution was comprehensively and manipulatively amended
through a president’s order, known as Revival of the constitution of 1973 (RCO) on 2m
March 1985.2%1t made fundamental and significant alternations in the original document
of 1973? As many as sixty-five articles were amended/ substituted/ added/ modified
/varied / deleted omitted. The main features of the Revival of the constitution order were,
the insertion of women and minorities, increase in time to assent the bill by president,
president’s discretion to appoint Prime Minister, change in the procedure of amendment
in constitution, separate electorate for minorities, detailed conditions of qualification and
disqualification for member of national assembly and provincial assembly, appointment
of chief justices of High court and powers of high courts, appointment of forces chiefs,
governors of pro;/inces, and national security council. It can be commented that nothing
was beyond the powers of president. All the government offices were puppets. It was the
unique system of government introduced in Pakistan by the Zia. There is no exémple of
such system working in the world. The representatives have nothing to do and a person
without people back up -president- has all the things to do ‘by his discretion. Only
encouraging thing was that the Revival of the constitution order replaced the
reprehensible Provisional Constitutional Order. Oun 10™ March 1985,Zia promulgated
new order enforcing all but 27 articles of the amended constitution. Twenty-one of the
left suspended articles were related to the fundamental rights and writ jurisdiction of
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High courts.”” Article 6 was, also not enforced that described the abrogation or

subversion of the constitution as high treason punishable under law.

On 23™ March 1985, Junejo a veteran politician from Sindh nominated by Zia was
elected unanimously in the national assembly as the prime minister of Pakistan.”” Zia
created a subordinate government working under the umbrella of military with him being
the ultimate repository of power. But Junejo was of the view that a civilian government

could not co-exist with martial law for a long time and that the transitory arrangements
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should be arranged at the earliest. Zia wanted the national Assembly and the civilian
government formed under Junejo to accept his constitutional package of the Revival of
the constitutional order. It was a hard pill to swallow for the elected assembly and an
elected government. Junejo government moved a constitutional amendment bill**
(Eighth amendment) for the validation of Martial Law acts and paved the way for lifting
the martial law in due course. The amendment was accepted but 18 articles in all were
amended, added, modified, or omitted to save the 1973 constitution as possible.m4 The 8%
amendment was clearly a capitulation or at least a compromise, on the part of civilian
government to get martial lifted. Zia’s amendments (tempering and additions) in the 1973

constitution changed the entire complexion of the supreme document of the country.

Martial Law was lifted on 30™ December 1985. The government lifted the emergency
and restored fundamental rights. In this way, government got rid of Martial Law.””® On
the restoration of fundamental rights in the country, Benazir Bhutto returned to her
country on 10™ April, 1986.She led a procession through the city of Lahore and
addressed a very large cowed. 2®® After such a reception she visited the whole country
and found herself very popular everywhere. In spite of her popularity, she decided not to
challenge the government backed by military. She had learnt a lot from the past. Afghan
war had very long lasting effects on Pakistan’s political setup. It provided support for Zia
to continue his military rule. It introduced many evils in the Pakistani society especially
in the military elite. The war made most of high officials corrupt. The end of war treaded
towards the gnd of Junejo government. The Geneva accord under Junejo government
frightened the military persons.”®” The Ojheri Camp incident and the stand on the incident
by Junejo was not acceptable to military generals. It proved to be last straw that broke the
camel’s back. The military leadership decided to assert itself and undo its own

democratic experiment .Zia acted to save his rule and shield military generals.

On 29"™ May 1988, General Zia, in exercise of his powers under article 5 8(2)(B) of the
constitution, through a short order dissolved the national assembly and as a consequence,
the Junejo government was dismissed.?®® The order of the president was challenged
before the Lahore High court as unconstitutional and without Lawful authority. The full
bench of the high court decided the constitutional petition in the case entitled,”

Muhammad Sharif vs. Federation of Pakistan.” The court decided in favor of petitioner
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and held that it would be injudicious exercise of discretion to restore the assembly and,
for the reasons; the court declined the request for restoration of the assembly and the
cabinet.”The judgment of Lahore High Court was challenged before the Supreme court
of Pakistan which decided the matter in the case titled,” Federation of Pakistan vs. Haji
Saif ullah Khan.” Thus, the Supreme Court upheld the judgment of the Lahore High
Court and found that the pre requisite prescribed for the exercise of power in this behalf
did not exist and, therefore, the action of dissolution was not justified in law. The
Supreme Court also denied the relief of restoration of assembly and cabinet.2'°After
dissolving the Junejo government, Zia was exposed and suddenly felt isolated. He
destroyed the building of his democracy by himself. His constitutional plan of 12
August 1983 had failed and to gain new life and legitimacy to his regime, he once again
fell back on political exploitation of Islam. He promulgated an ordinance on 15® June
1988,2''(16 days after the dissolution of assembly) for the enforcement of Shariah in
Pakistan. Shariah was declared the supreme source of law in Pakistan and ground norm A'
for the policy making by the courts in the country. They were required to refer all
questions of repugnancy of any law or“};’;vision of law toshariah in Federal shariat
court. The commissions were to be appointed for islamization of economy and education,
promotion of Islamic values through mass media and expeditions of codification of
Islamic laws. However, the financial obligations incurred or to be incurred and contract
made or to be made between national institutions and foreign agencies would remain
valid, binding and operative and no court could pass any order or make any decision

about any such obligation or contract.

Zia was killed in an accident on 17" August 1988 near Bahawal Pur on his return from
demonstration of tanks. Under the constitution, Ghulam Ishaq khan, chairman of senate
took over as acting president. He arranged for elections as scheduled by Zia. The party
based elections to national assembly and provincial assemblies were held in a peaceful
atmosphere on 16™ and 19™ November 1988 respectively.?'? They appeared, by and large,
to be free and impartial as is evident from the almost universal acceptance of verdict by
all the political parties. Pakistan people’s party won as a national political party and
Islami Jumbhari Ittehad as a regional party. But the polls gave a divided verdict between
the Pakistan Peoples Party and Islami Jumhari Ittehad. The 27 independents could tip the
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balance. The Pakistan Peoples Party headed by Benazir faced, and fulfilled the task of
forming an alliance with other parties and independent to show its majority in the
national Assembly so as to be invited to form the government. After forming an alliance
and making a deal with the establishment, Benazir took the oath as Prime Minister on
December Ist, 1988.2" Consequently, Pakistan Peoples Party voted for Ishaq Khan
instead of Nawabzada Nassar ullah Khan who was with them in movement for restoration
of democracy. Ishaq khan was elected as a President of Pakistan for five years by using

his position as the sitting President. 2"

In Sindh and North Western Frontier Province, Pakistan Peoples Party formed the
provincial governments. In Punjab, Islami Jumhari Ittehad led by Nawaz Sharif formed
the government. In Blochistan , the situation was more complex. It was very difficult to
form government, particularly when the two largest parties, Jamiat Ulema Isl;am and
Balochistan National Alliance did not see eye to eye with one another. On 1* December
1988, Jamali formed a very fragile government with the support of speaker’s casting
vote.2'> On 15™ December 1988, he advised the governor to dissolve the assembly on the
fear of no confidence at any time. The dissolution was challenged in the Blochistan High
Court that Chief Minister was not empowered to advise the dissolution of the assembly
because he had not obtained a vote of confidence. The high court accepted the writ and
restored the assembly on 23" January 1989.2'*Within a year, Benazir Bhutto lost the
confidence of her main allies-Muhajar Quami,Movement and Awami National Party.
They joined hands with Nawaz Sharif chief minister of Punjab who was against her
government from the very beginning. Nawaz Sharif with their support submitted a no-
confidence resolution on 24™ October 1989.2'” On 1% November, after debate in the

assembly, the motion was put to vote and defeated.

After a year, the president and Prime Minister ran into conflict with one another. The
president was constantly pressing his powers and position and avoided making
appointments on prime minister’s advice.?'® The conflict between the president and the
Prime Minister was particularly sharp in two areas namely the appointment of military
chiefs and superior court judges. The Lahore High Court observed that the Prime
Minister did not find mention in article 193 amongst the persons with whom the president

was required to consult before appointing the judges. The judgment was challenged by
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the federal Government before the Supreme Court. However, after lengthy arguments, the
federal government withdrew the petition for leave to appeal purportedly on the basis of
mutual agreement reached between president and prime minister’’’ regarding
appointment of judges of High courts, chief justices of High- courts, judges of the
Supreme court, and the chief justices of the supreme court. But it could not last long and
the president applied coup de grace by issuing an order under article 58(2) (b) of the
constitution on 6™ August 1990, thereby dissolving the National assembly of Pakistan
and in consequences the Prime Minister and cabinet ceased to hold office.”® The

provincial assemblies were also dissolved in manipulative ways.

The order of dissolution of the National Assembly was challenged before the Lahore high
court and Sindh high court. The Lahore High Court decided the writ petition upholding
the orders of dissolution passed by the President. The Sindh High Court did the same.
The judgment of Lahore High Court was challenged before the Supreme Court of
Pakistan.?' The Supreme Court upheld the judgment of the Lahore High Court by
majority in Khawaja Ahmed Tariq Rahim vs. the Federation of Pakistan.”*> Aftab Ahmed
Khan Sherpao, the ousted chief minister of North Western Frontier Province, challenged
the order of dissolution of the provincial assembly before the Peshawar High Court. A
full bench of Peshawar High Court, by a majority of four to one accepted the
constitutional petition and declared the impugned order of dissolution of the North
Western Frontier Province assembly and dismissal of the provincial cabinet thereby ultra
virus of the constitution, without law full authority, and, therefore of no legal effect. The
judgment was never given effect and soon was suspended by Supreme Court. And set
aside on technical grounds. The Sind High court dismissed such constitutional petition

d.?? As a result of

that the order of dissolving the assembly by governor was justifie
October 1990 general elections, Mr. Nawaz Sharif, president of Islami Jumhari Ittehad
formed a strong government at federal level and in Punjab also. In other provinces
situation was not so pleasant for the government of Nawaz Sharif but they managed it in

224 The Nawaz government introduced economic reforms, which included

their own way
privatization, denationalization, free movement of foreign exchange in and out of the
country, and incentives to foreign and Pakistan entrepreneurs to invest in industry and

other sectors of economy.”*In July 1991 the government for establishing special courts
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for trial of heinous offences, the 12" amendment to the constitution was passed by
parliament.??® The separation of judiciary from executive was due and on the writ petition
of Sharif Faridi and other advocates was accepted by Sindh high court and was decided
by a majority of six to one. The supreme court of Pakistan upheld the judgment of Sindh

high court.

The president Ishaq Khan was in good relations with Prime Minister in early days of
government but with the passage of time, both were away from one another for a number
of political and constitutional reasons. Nawaz sharif tried to undermine the president and
consequently president in retaliation dissolved the national assembly and dismissed his
cabine;t on 18" April1993.2%” The president arranged a caretaker setup. The Supreme
Court accepted the writ petition and decided for restoration of dismissed government in

228 A frer restoration

the last week of May1993 but could not last for the stipulated period.
of nétional assembly and government Nawaz sharif decided to undermine the Watoo
government in Punjab province. Wattoo as chief minister tendered advice to the governor
for dissolving the provincial assembly that was immediately complied. The Lahore high
court declared on the writ petition the orders of the governor without lawful authority and
of no legal effect. The restored assembly was again dissolved on the advice of Chief
Minister just after restoration. The federal government resorted to proclamation under
article 234 of constitution by passing a resolution by the joint session of both houses but
it was never sent to president. In this situation Prevaiz Elahi filed a petition before Lahore
High Court.?” But it was not decided in the face a compromise between president and
prime Minster brokered by the army high command on julyl8, 1993.Under the
compromise formula president and prime- minister had to quit. The neutral caretaker
governments were installed at the federal and provincial levels to hold free and fair
elections.Accordingly under the caretaker government the general elections to the
national assembly were held on 6™ October 1993 and elections to provincial assemblies
on 9™ October 1993.2°As a result of elections, Benazir formed the government at the
center and in the provinces of Sindh and Punjab. In North Western Frontier Province and
Blochistan governments were formed with alliances by Sabir Shah (PML (N) and

231

Zulfigar Magsi respectively,” After that Farooq Laghari was elected as a president of

Pakistan. On February 25,1994, the president issued a proclamation under article 234 of
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the constitution directing the governor of North Western Frontier Province to assume the
functions of the government of North Western Frontier Province that the powers of the
provincial assembly should be exercised by parliament. .Sabbir shah, Chief minister
challenged the validity of the proclamation before the Supreme court of Pakistan under
the article 184(3) of the constitution.”? On 21 April1994, the court restored the Sabir
Shah government and declared governor’s rule as illegal. On 24" of April Aftab Sherpao
was elected, as chief minister and the restoration of Sabir government could not get effect
tangibly. The Supreme Court of Pakistan was approached by Benzir government for an
extension of time given by the court in case of Sharif Faridi. The court denied to the
government ultimately. For this legal reforms ordinance 1996 was promulgated on 20th

d.?*? This was followed

March1996 and separation of judiciary from executive was starte
by succeeding ordinances after every four months till it became an act of parliament. The

court decision gave a chance to the president to have his own will.

On 5™ November1996, the president dissolved the national assembly and dismissed the
P.M and her cabinet under the article 58(2)(b) of the constitution. Miraj Khalid was
appointed as caretaker prime minister and general elections were announced to be held on
31 February 1997. The dissolution of National assembly was challenged before the
Supreme Court under its original jurisdiction by Syed Yousaf Raza Gillani, speaker of the
national assembly on 11th November1996. Benzir also filed petition in this regard. The
Supreme Court in its judgment dismissed the petition by majority of six to one and
upheld the order of the president.** As a result of February elections, Pakistan Muslim
League (Nawaz group) formed the government in coalition with Awami National Party
and Mujahar Quami Movement. Nawaz Sharif was elected as Prime minister of Pakistan
on 18" February 1997.Although Nawaz Sharif had obtained 2/3 majority in the national
assembly but Laghari emerged very powerful after dismissal of Benazir government. The
13™ amendment was introduced in a very manipulative way in the assembly and was
passed unanimously. It was to repeal the president’s discretion to dissolve the national
assembly and to take away the powers of appointments of governors and chiefs of armed
forces.”* It bound the president to act on the advice of Prime minister. Nawaz Sharif
government moved 14™ amendment in national assembly to check the problem of

defection and passed on 3™ July 1997. The 14™ amendment added an article 63-A to the
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constitution.236During then short rule of Nawaz Sharif, a conflict between Sharif’s

government and the judiciary surfaced.

The chief justice of Pakistan had certain reservations on certain issues regarding judiciary
matters. But the government had its own thinking and way of governance. The main
differences between government and the chief justice were on the matters of anti terrorist
law, recommendation of judges from high court to supreme court, arrest of some officers
in Faisal Abad, notification of reduction in number of judges in supreme court,
suspension of 14" amendment, contempt of court against Prime minister on remarks
against judiciary in parliament and some others. On 28" November 1997, the Supreme
Court building was attacked by Pakistan Muslim League (N) workers to prevent the
bench from hearing of contempt against prime minister.>>’ The judges were divided into

two camps, only Mian Ajmal wisely stayed out of this conflict.( details in chapter 5)

In Asad Ali’s case, the Supreme Court ruled that justice Sajjad ceased to hold the office
of chief justice of Pakistan and ordered his reversion to the position of a judge. >
President Leghari was confronted with a hostile environment by the government that he
had no way -except to resign on 2" December 1997.7° After his resignation Wasim
Sajjad, chairman senate took over as acting president. On December31, 1997 ,Rafique
Tarrar was elected as president of Pakistan.***Pakistan Muslim League (N) government
had designs of ruling the country with an absolute power. In order to gain absolute power
government acted in a way that was not acceptable to the actual power centers. The
nuclear tests and tilt on Kashmir issue by the government were those steps, which put the
government into troubled waters.?*' On 12™ October 1999,the Nawaz government was
removed by the military. All the control of country was taken by armed forces. Once
again the old game of Provisional Constitutional Order, then legitimization of military
action through Supreme Court and permission to amend the constitution in the betterment
of nation was replayed.?*? The drama of referendum and five years term for president and
restoration of democracy under the umbrella of genuine forces again was staged to befool
the nation and its poor people, who had achieved Pakistan to be a democratic state to be
run under the guidance of elected representatives. Now, it is the common occurrence for

the masses and politicians of Pakistan.
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Pakistan has passed her fifty-seven years but is still standing on the same footing as it
was at the time of independence. In these years, it passed through many ups and downs
and the political syster could not get stability. The first constituent assembly could not
prepare the constitutioﬁ so the undemocratic forces used this for their own ulterior
objectives and strengthen the hold of establishment in the country. It was the
Bureaucracy, which was very organized and trained. Bureaucracy occupied the top
position in the government after the death of Liagat Ali Khan. They conspired with
undemocratic forces and used the fickle tactics to oust the elected govemments;
otherwise they had no space to rule in the presence of democratic traditions. The
dismissal of Kh Nazamuddin cabinet was undemocratic because he had majority in the
parliament. The root cause of the failure of the Pakistan’s political system was the
decision of Supreme Court who justified the Governor General’s decision of dissolution.
It was the first blow to the coffin of democracy in Pakistan. The judiciary always tried to
facilitate the executive rather than the constitutional provisions. Judiciary did not
differentiate between the democratic and undemocratic regimes but always decided the
petitions on suitability rather than the law. Judiciary made itself the part and parcel of
executive organ and the executive organ used the constitutional provision for their
ulterior objectives. The judiciary could not come out from the law of state necessity and
governments used this law as shield for their authoritarian rule. After getting legalization,
the authoritarian regimes interpreted the decisions of judiciary according to its will and
facilitation. In spite of all kinds of humiliations judiciary continued the support of
executive, provided them opportunity for unconstitutional acts. The judiciary had lost its
creditability and people do not expect justice from the judiciary because it has
degenerated over the years. It is clear that we have not learnt from our past mistakes. We
are prone to make the same mistakes repeatedly with ever more disastrous consequences

every time.
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