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kind of atrocities and discrimination these Rohingyas are facing because of their legal status.

This thesis will also try to put forward some suggestions to solve the issue of this community.

The other issue gnder study is to know the unsettled issue of stranded Biharis. Biharis are
living in Geneva Camps in Bangladesh after they were left behind in East-Pakistan after 1971
war. In recent past their issue has just lost its importance and no one iﬁ political and social sector
is talking about it. There is a need to know-the current situation of these Biharis. What is their
legal status in Bangladesh and how they are being treated by the state authorities? As they are
those people who were by the sided with Pakistan and supported Pakistan army at tﬁe time of
1971 war and they have suffered a lot of pérsecution just because of that support for Pakistan.

This paper will try to find out the answer to this important question.

1.2  DEFINITION OF STATELESS PEOPLE

Statelessness is a phenomenon that is mostly caused by the actions of the state
governments rather than the .actions and intentions of the individuz‘ils.2 In recent past when the
phenomenon of state sovereignty has gained so much importance that no staté is willing to allow
people of other states to éntér their state without their permission. And world wars has played a
greater role in depriving the people of their nationality a's mostly state started to award
citizenship on the basis of race and religion. That’s is why after the war when people left behind
stranded in hostﬂe territories and had no option to move to a safer and more favourable place
they face the dilemma of Statelessness. The state in which they are residing is not accepting them

as their citizen as the state considers them as people belongs to other state and the state in which

2 Kristy Belton, “THE GREAT DIVIDE: CITIZENSHIP AND STATELESSNESS”, University of Central
Florida, (2005): 1.
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they want to shift or reside is not willing to accept them as their citizen mostly because of

adjustment problems.

Article 1 of The Convention relating to the Status of Stateless Persons, 1954 has defined
the Stateless persons in best possible way and it is considered as the definition of a stateless
person and whoever fulfils the criteria defined in this Convention is considered as Stateless

Person. This definition is quite comprehensive and easily understandable for everyone.
It states that

“For the purpose of this Convention, the term “stateless person” means a person who is

not considered as a national by any State under the operation of its law.”

So it is absolutely cléar from this definition that a stateless person is the one who does not
have any kind of privilege in the eyes of the state as they don’t consider them as their own
citizen so they are not entitled to any kind of rights at all. This dilemma has disturbed the lives of
millions of people noWadays all grouncl the world. Nationality/ Citizenship is a right to have right -
and if someone is. striped of this right then it means he has no right t.;) have right at all.’ 'I:his
problem is increasing as the states are not willing to follow the guidelines provided by the UN

convention relating to these kinds of people.

j See Articlel of Convention Relating to Status of Stateless Persons, 1954,
Tbid.
5 Jaya Ramji-Nogales, “‘The Right to Have Rights": Undocumented Migrants and State Protection”, Kansas
Law Review 63, (2015): 1045. ' "
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1.4 CONTRIBUTION OF FRIDTJOF NANSEN (1861-1930)

After WWI, Fridtjof Nansen was the first person who played a great role in highlighting
the issue of refugees and stateless persons. He was a Norwegian traveler, explorer, humanitarian
and Noble Peace Prize Winner who visited the places of war and observed the plight of refugees.
In the year 1919 Nansen represented Norway in‘League of Nations and in Peace Conference in
Paris. Under his leadership League of Nation established a high commission for refugees in
1921. He was given the responsibility to administer this commission and he repatriated almost
400,000 people from Russ;a. Under his guidance Nansen Passports was invented and were given
to the people who are suffering from this Stateless dilemma. This passport was used for
travelling between sfatés by these people. This passport was recognised by fifty twé countries at
that time. Nanser; also played his important role in humanitarian aid t;) the Russians during
Rﬁssian famine. During Greek and Turkish war, Nansen played a great help in exchange of
Greeks and Turks struck on both hostile soils. But after his death these efforts did not find a

solid support and in result these passports ceased to work.’

Now in our contemporary world we also badly need another Nansen to solve this increasing
menace of Statelessness from this world. Special and sincere efforts are needed to eradicate this

problem otherwise it will continue ruining lives of millions of people.

1.5 STATELESSNESS AND PAKISTAN

History has witnessed its biggest migration of people at the time of partition of Indian
Subcontinent in 1947. Almost fourteen million people migrated during this partition. As the

borders were decided in haste the people had to migrate without prior preparations. Because of

o Jay Milbrandt, “Stateless”, Research Paper, Pepperdine Uni?ersity School of Law, (2013): 17.
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this hasty migration many people have suffered tremendous losses. Communal violence erupted

in the area and thousands of people lost their lives in this migration.

During this migration people from Punjab migrated to adjacent West-Punjab or West-
Pakistan and people from other area like Bihar, Uttar Pradesh, West Bengal and adjacent areas
migrated to East-Pakistan. Among them were the Biharis. With the passage of time they settled

in the areas of East-Pakistan and started living a normal life as citizens of Pakistan. "

During the 1971 w;ar Bangladesh gained separation from Pakistan with the help of India.

“In this war time Biharis were supporting the Pakistan army as they were against the idea of
separation from Pakistan. They supported Pakistan Army and sacrificed their lives and business
for Pakistan. But after Bangladesh came into being the people of Bangladesh who already had
resentment aéainst “Biharis because of Laﬁguagé difference got a valid point for persecution of
* Biharis and killed thousands of Biharis. And they did not recognise them as their citizens and the
Biharis had to move to refugee camps set upped by United Nations High Commission for

Refugees. For almost 35 years they had to face the problem of Statelessness in those camps.11

Pakistan was the ultiméte desired destination of those Biharis. President of Bangladesh
also requested United Nations to help in repatriation of Biharis to Pakistan. In result of efforts of
United Nations High Commission for Refugees more than 1.5 million people repatriated to
Pakistan.'? But still almost three million people are living in camps in Bangladesh and due to

lack of interest from both sides of border they have lost hope of repatriation to Pakistan and

_ '* Iqthyer Uddin Md Zahed, “A Theoretical Analysis of Stranded Biharis in Bangladesh: Seeking for
ﬁatlonality since four decades”, International Journal of Advanced Research 1, 8 (2013): 62-68.
Ibid. : ’ ‘ '
12 Chowdhury R Abrar, “Issues And Constraints In The Repatriation/Rehabilitation Of The Rohingya And
Chakma Refugees And The Bharis”, paper presented at Conference of Scholars and other Professionals Working on
Refugees and the Displaced Persons in South Asia, Bangladesh, 1998. :

0




L —

e s~

{cn —

TR, g R AT e T T T e T T T T A T e ey, T e T T L nn T me—mon

started to settle in Bangladesh. Pakistan has not played its role well because of resources

constraints and lack of political will for repatriation of Biharis.

At the moment Pakistan is notAa signatory of both International Convention'relating to
Status and Reduction of Statelessness and does not have stateless people. Yes it has Afghanis as
refugees but they are not stateless and they are enjoying all the benefits of a normal citizen 1n
Pakistan. They are staying here as if is their own state and no discrimination is being aimed at
them. But due to difficult security conditions in Pakistan, the government of Pakistan has
decided to force them to go back to Afghanistan. Now they are going back to Afghanistan in a

peaceful way.

So as far as the problem of stateless is concerned Pakisth is not facing this prdblem. But
as a Muslim state it is its duty to safeguard the interests of Muslims all over the world.
Rohingyas in Myanmar needs immediat¢ attention of Muslim Community from all over the
world. Pakistan can play very important role in highlighting this issue on International forums
like United Natic;ns and Organizz;tion of Islamic Cooperation. Through these forums Pakistan
can ask for sanctions as well as armed interference in Myanmar to protect the persecuted
Stateless people in Myanmar. Pakistan can also arrange residential facilities with the help of
Arabic Muslim States. These rich states can handle these few millions of people easiiy. So there
is a need for Pakistan to play its role as a big brother of Muslim world and it must try all its

muscles in resolving the Rohingya issue before it’s too late. -
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1.6 THESIS STATEMENT

Biharis in Bangladesh and Rohingya in Myanmar, being Stateless Persons, are
deprived of their most fundamental Human Rights and there is need to elaborate the scope of

their rights under various International Treaties.

1.7 SIGNiFICANCE OF THE RESEARCH

The intention of this research is to analyse, undérstand and define the legal status of
Bihari community in Bangladésh énd Rohingya community in Myanmar. Furthermore this thesis
will try to outline the rights they deserve iﬂ the light of International Conventions and Treaties.

And point out the responsibilities of States towards these Stateless People.

Problem of statelessness has already been discussed by many authors and research
scholars but this particular thesis will study International Conventions relating Statelessness and
give complete picture of rights provided by these two conventions and other international

documents relating to the issue of Nationality.

After extracting the provided rights by International Law and knowing who are stateless

‘people in the eyes of International Law, this thesis will analyse the situation of the two

communities in their respective states. It will try to find out their legal status and then the
important question whether they are stateless people or not will be tried to answer. Then it will
provide complete picture of their current situation which they are facing due to their legal status

in the state.

‘Aﬁer knowing the complete picture this thesis will try to provide suggestions for the

improvement of the legal status and overall condition of these two above mentioned
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communities. As it is very important to protect the rights of these two persecuted communities so

that they may live a normal human life.

As far as the previous research regarding this topic in concerned its account is given as

follows.

In 2005, United Nations High Commissioner for Refugees published a handbook nam’ed
as Nationality and Statelessness: A Handbook for Parliamc:ntavrians.13 This handbook provides
complete guidelines to the parliamentarians regafding nationality and sfatelessness. Every state
regulates law through their parliamentarians so this book aims to guide them regarding the issue
of statelessness. This handbook provides examples of good practices done- by the states to
overcome the problem of statelessness. This handbook provides complete legal framework to the

parliamentarians for the eradication of the menace of statelessness.

Mr. Iftekharul Bashar wrote an article about the human rights situation of Biharis.!* His
emphasis was on the importance of efforts by both concerning state Pakistan and Bangladesh. He
is of the view that if these two governments have tackled this issue with sincerity then this
community would have been saved from persecution by the hands of people in power. His article
discussed in detail the current demographics of Bangladesh and 1n what condition the Biharis are

living in camps.

In year 2007, a report submitted by Mr. Ashrafuzzaman Khan and Mr. Mrinmoy

Samadder in Research and Evah;ation Division of Dhaka, Bangladesh.'"® This report very

** Ms.‘Marilyn Achiron, Nationality and Statelessness, Switzerland: UNHCR, (2005).

* Iftekharul Bashar, “Unresoived Statelessness: The Case of Biharis in Bangladesh”, Journal of
International Affairs 10, (2006). ‘

15 Ashrafuzzaman‘Khan and Mrinmoy Samadder, “Living Like Prisoner: Documenting the Experiences of
Crime and Insecurity of Bihari Community in Bangladesh”, (2007).

9
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beautifully highlights very sensitive issue of crime happenipg in the Geneva Camps set up for the
Biharis. This report is a valuable document which tells us about the crimes happening in the
camps and discloses the main culprits behind these crimes. It says that drug’s business is on a
very. high in these camps because influential people are using these camps as a safe heaven.
Local residents are weak and cannot go to the authorities as these mafias are run by the
authorities themselves. This report is an eye opening docurhents that Sh-()\;/S us the true picture of

havocs of camp life.

Dr. Kazi Fahmida Farzana in her paper'® regarding Bihari community has diécussed
socio-political problems of the Bihari community in Bangladesh. This study discusses what kind .
of problems Biharis are facing because of their inabil'ity.of repatriation to Pakistan. This paper
analyse the status of Biharis énd suggests that they are not stateless people but they are facing
severe human rights violations by the haqu of authorities. This paper gives complete picture of
Human Rights situation of Biharis in Bangladesh. This paper also discussed in detail the lack of
serious efforts for repatriation of these Biharis to Pakistan by botl} the governments of

Bangladesh and Pakistan.

Refugee Review Tribunal, Australia has produced a research response on the issue of
status of Biharis in Bangladesh in 2009."” In this research response the study answers very
important question regarding the legal status of the Biharig in Bangladesh. They find out whether
these Biharis are stateless or not and they find out that they ére not stateless anymore rather they

are now getting citizenship. This response also provides picture of discrimination faced by these

N 16 Dr Kazi Fahmida Farzana, “The Neglected Stateless Bihari Community in Bangladesh: Victims of
Political ?7r)d Diplomatic Onslaught”, Journal of Humanities & Social Sciences 2, (2008): 1-19.
Refugee Review Tribunal, Australia, “RRT Research Response”, Number: BGD35056 & BGD35105,
(2009). o g

10
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camp dwéll¢rs by the majority Bengalis and authorities. All such important questions relating to

the legal status of Biharis are answered in this report.

Mg. Ninette Kelley’s article describes the important ideas, interests of influential pdwer
housés and institutions who have helped the Biharis in gaining back their citizenship. '8 Shift in
public is not overnight, it has consecutive efférts by the legal and human rights advocates and
academics that cénstantly jolted the government and demanded the right of Biharis. In this article
the }author also praised the role of judiciary that decided matters according to law and not under
the influence of wishes of the authorities. This study also hiéhli ght he role played by the younger
generation of Biharis who have refused to follow footstebs of their elders. They have decided to

integrate in the society and have forgotten the unfulfilled dream of repatriation to Pakistan.

Mr. Khalid Hussain, President of Association of Young generation of Urdu Speaking
Community (AYGUSC) has spoken in his article about the atrocious attitude of the state
authorities towards Biharis.'”” He describes the life of camp- dwellers as inhuman and discussed
briefly the situation of camps. Hé considers the situation as very depressinig and clear violation of
Huﬁaan Rights have observ?d by him. He finds all kinds of evils starting from child labour to
unemployment and lack of legal protectig)n from the government for these Biharis living in the

Geneva Camps.

Ms. Nida Sattar, a student of International Development wrote a very good article

regarding the role played by the Bangladesh and Pakistan Government in handling the issue of

'® Ninette Kelley, “Ideas, Interests and Institutions: Conceding Citizenship in Bangladesh”, University of
Toronto Law Journal 60, 2 (2010): 349-371. : ‘

‘ ' Khalid Hussain, “Inhuman Camp life of Bihari Urdu speaking linguistic minority of Bangladesh: Patterns
of inequality, discrimination, political and social marginalization of affected Bihari Urdu Speaking community in
Bangladesh”, Bangladesh Universal Periodic Review, (2012).

11




Biharis in Bangladesh.?’ She discussed the background of the issue of Biharis and why these
Biharis are not accepted in the Bangladeshi community. She emphasized that it was the bad
policies and insincerity of both states that these Biharis have faced a lot of hardships. This article

also throws some light on the current struggle of Biharis for their right of citizenship.

Ms. Engy Abdelkader’ wrote a comprehensive and detailed report/article on the
condition of Rohingya in Myanmar.? This article discussed the issue of Rohingya in great detail.
It provides complete background of the issue and how these Rohingya came to Rakhine state
almost 400 year ago and settled here. And it discussed how after the independence of Myanmar
the state has refused to accept them as their citizen. Then this article also highlights the current
deteriorating situation of Rohingya. In the end of this article the author asked U.S to take this
matter seriously to take serious measures to rehabilitate the Rohingya. She recommends the
authorities of Myanmar that they must ratify the two conventions relating to the stateless people
and ensure the protection of Rohingya and ask U.S to take serious actions against the Myanmar

if they fail to protect their people.

Mr. Aydin Habibollahi, Ms. Hollie McLean and Mr. Yalcin Diker have prepared a
report™ in which the persecution against Rohingya is considered as crimes against humanity.
This report is prepared for the parliamentarians of Canada so that they may know what is the
problem with these Rohingya? And through this report the author urged the Canadian parliament

to influence Myanmar government to stop these crimes against humanity by using their regional

% Nida Sattar, “The Rejected Biharis”, Hydra Interdisciplinary Journal of Social Science 1,2 (2013): 13-
24,

1ys. representative on the Advisory Panel of Experts on Freedom of Religion or Belief with the
Organization for Democratic Institutions and Human Rights at the Organization for Security and Cooperation in
Europe; chairperson of the American Bar Association's Committee on National Security and Civil Liberties.

2 Engy Abdelkader, “The Rohingya Muslims in Myanmar: Past, Present, and Future”, Oregon Review Of
International Law 15, (2013): 101-119.

% Aydin Habibollahi and Hollie McLean and Yalcin Diker,”Crimes Against Humanity The Case of the
Rohingya People in Burma”, (2013): 127-143.

12



diplomatic relationships with them. It provides whole picture of the background of this Rohingya

issue and also provide current situation of them.

International Crisis Group published a report on Myanmar in 2014.%* This report is the
most comprehensive and detailed study of issue of Rohingya. It clearly provides complete
pictﬁre of current situation of Rohingya as being stateless as well as detailed background history
of Myanmar and Rohingya. It also discuss about thé other ethnic comm‘unities suffering from
discrimination by the state authorities. But ‘this‘report clearly declares these Rohingya as the
most persecuted people because the does not even recognise the term Rohingya at all. This report
beautifullly encé)mpasses the whole scenario prevailing in Myanmar and recommends immediate

serious efforts to solve this issue.

Ms. Penny Green, Mr. Thomas MapManﬁs and Ms. Alicia de la Cour Venning wrote a
report %5 International State Crime Initiative in which they have discussed the current persecution
of Rohingya as genocide. They are of the view that this contemporary genocide is being watched
by the whole world and efforts being done by the world are not enough. This report describes
six stgges of genocide with regards to Rohingya. This report says that at the moment Rohingya
are facing final stages of genocide: mass-annihilation and erasing of this ethnic group from
Myanmar’s history forever. 12 month long research provides complete account of the events that

the authors observed and found genocide happening in Myanmar.

.

* International Crisis Group, Myanmar: The Politics of Rakhine State, (Belgium, 2014)
http ://www.crisisgroup.org/en/publication-type/media-releases/ZOl4/asia/myanmar-the-p01itics-of—'rakhine-
state.aspx. Retrieved on 20-05-16.

%5 Penny Green and Thomas MacManus and Alicia de la Cour Venning, “Countdown To Annihilation:
Genocide In Myanmar”, (2015): 1-106.

13




1.8 IMPORTANT QUESTIONS

This study will try to find out the answers of the following legal questions:

First this study will try to find out what is the status of stateless people under International
Conventions? Secondly it will elaborate the rights granted by the different international treaties
and conventions regarding stateless people. Then this study will try to find out the actual legal
status of Biharis in Bangladesh and Rohingya in Myanmar. In the end this study will try to find
out some solutions regarding the situation of Rohingyas and will discuss State’s obligations

under International Law with respect to Stateless Persons.

1.9 METHODOLOGY

As far as the methodological issues are concerned, Case Study method will be used. The
Case study method of research excels at bringing us to an understanding of a complex issue and
helps us to extend experience or add more strength to what is already known through previous
research. Case study methodology emphasize on detailed contextual analysis of events or

circumstances and their relationships.26

This research method is mostly use to enhance the existing knowledge regarding an issue.
It is a way to add something new regarding the subject under study. This research methodology
is beneﬁgial to check the behavioural approach of people towards a particular issue. It is also
important in scenarios where the researcher has no access or control over the issue under study to
perform investigations.”” That is why it is being used here in this research because it is beyond

the limits of the researchers to have access to the actual persecuted people.

26 Zaldah Zainal, “Case study as a research method”, Academy of Management Review, (1997): 301-316.
%7 Jennifer Rowley, “Using Case Studies in Research”, Management Research News 25, 1 (2002):16-27.

14
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The case study method is also helpful in knowing a contemporary phenomenon that is of
utmost importance and where the boundé'ry between myth and reality is not very much clear.

This research is based on exploratory case study technique to clearly understand the issue of

‘Statelessness and situation of Rohingyas and Biharis. In exploratory case study method a

phenomenon is explored in depth and its realities are tried to discover for better understanding of

the issue.?®

The case study method helps in simplifying the complexities of an issue under
consideration of the researcher. Mostly question like “How” and “Why” are answered through

this case study methodology.”

%8 Robert K. Yin, “CASE STUDY RESEARCH Design and Methods”, Applied Social Research Methods
Series 5, 2I;d. 6, (2006): 8-13.
Ibid.
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2.2.16 RIGHT OF PROPER RATIONING

This Convention recognises the stateless people as normal citizens of any state. So this
convention guide the contracting states to arrange proper rationing for the stateless persons. It
guides the contracting state to give same and equal rationing facilities where the system of

rationing is maintained by the state.”

2.2.17 RIGHT TO HAVE BETTER LIVING STANDARDS

This Convention also protects the right of stateless people to have better housing
facilities. This convention gives equal right of housing to stateless person as of nationals of any
state. It dictates the contracting states to provide similar housing facilities to the stateless persons
and there must be no discrimination at all. It also provides that if the state thinks it is not
appropriate or possible to treat stateless persons as nationals they must consider them as

foreigners or aliens.”’

2.2.18 RIGHT TO EDUCATION

This Convention provides direction to contracting states regarding the education facilities
for stateless persons. It provides that the stateless persons must be allowed to get elementary
education just like normal nationals of the state.®® It also states that the stateless person shall be
eligible for educational scholarships and their degrees and diplomas from their previous states
must be recognised and there must be no discrimination whatsoever as far as educational

prospects are concerned.®’

*® See Article 20, Convention Relating to the Status of Stateless Persons, 1954.
% See Article 21, Convention Relating to the Status of Stateless Persons, 1954.
% See Article 22, Convention Relating to the Status of Stateless Persons, 1954,
8! Ramji-Nogales, ““The Right to Have Rights”, (2015) .

25






The contracting state must consider the stateless persons with sympathy' and must provide all

kinds of help and assistance to them.

2.2.21 RIGHT TO HAVE LEGAL ASSISTANCE

This Convention deals with administrative assistance to stateless persons. It states that if

a)

b)

)

e)

A stateless person needs assistance to claim a right from any state other than the
state in which he resides and he cannot contact or ask that state directly then the
state in which he resides will help him in claiming that right from that state.
National authorities of that very state will help him.

The national authorities will deliver all necessary documents to stateless pérson
which he needs.

Documents delivered by the national authorities to the stateless person wiil be
considered as lawful and valid instead of any other documents given to him

earlier.

National authorities can claim fees from that stateless person in return of the

services provided to him.

x

Article 27, 28 of this convention will have their separate affect from this article.®®

2.2.22 FREEDOM OF MOVEMENT

This Convention allows the stateless person to move freely in the state of his residence.

‘He is bound to follow the law but there shall be no restriction on his movements.®® He may

choose place of residence according to his own wishes. He should be completely free to choose

% See Article 25, Convention Relating to the Status of Stateless Persons, 1954,
% Fullerton, “Without Protection: Refugees and Statelessness”, (2013):11.
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Convention on the Prevention and Punishment of the Crime of Genocide clearly defines
Genocide in following words:

In the present Convention, genocide means any of the followfng acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

| (b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group coﬁditions of life calculated to Bring about its

physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

" (e) Forcibly Uanéferring children of the group to another group."!

Genocide convention is clearly saying ‘that it must be against a group of people and
Rdhiﬁgyasl are clearly a minority group that is facing hostilities just because of their religious
belief. In the light of above éited circumstanceé and the parameters provided by Convention on
the Prevention and Punishment of the Crime of Genocide; it is quite evident that genocide of
Rohingya Muslims is undergoing and the world is a ﬁlere spectator.”"2

United Nations is not doing its job and the screams of Rohingya are falling on the
deafening ears of the world-powers. Even the OIC (Organization of Islamic Cooperation) has
been silent throughout these years of brutal persecution of Rohingya. Now most of them are
living'in the refugee camps in Bangladesh or living on the boafs in open sea and are called as
boat pec;pl'em, there is no effort of reliefj by the Muslim states to protect them. Turkey has

spoken and taken some step to help them but they are not enough at all.

BI'See Article 2 of Convention on the Prevention and Protection of the crime of Genocide, 1948.

132 Simon-Skjodt Center For The Prevention Of Genocide, “They Want Us All To Go Away” Early
Waming Signs of Genocide in Burma, (2015): 1-14.
133 Hukil & Shaunik, “The Rohingyas of Myanmar”, 1-8.
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.send us birth control pills.

. This genocide is state sponsored and the speed of extinction is increasing day by day, as
the government looks in a hurry to get rid of these Rohingya. In recent times a new wave of
massacre is going on in the Rakhine. It started after an éllégéd attempt by the Rohingya on three
guard posts near Bangladesh border, which killed almost 9 Burmese soldiers on 9™ Of October,
2016. After that state forces have started a brutal operation to find and eliminate the culprits. But
it is a clear attempt to erase Rohingya. Men are séparated from the families for brutal
interrogations and while they were away their \lJvomen were tortured to rape and other inhumane
treatments.**

- The goverﬁment has completeiy locked down the whole portion of Northern Rakhine and
they are not allowing anyone to come in or go out of the area. They have cut out all the supplies
especially food supplies to thé area and in this way they are trying to eliminate the Rohingya by
depﬁving them of food, a pure case of genocide.'”> Almost more than 30,000 people have been
displaced during these two months of complete chaos. A women survivor contacted a relative in
Malaysia and the woman reportedly said, “Just wish us to die [a] fast death. We can’t bear this

anymore. They (the Burmese troops) are killing our men and boys. They are doing anything they

please with us, women. We don’t want to be carrying babies of these monsters. Please, please,

23136

United Nations special Rapporteur on the on-going situation of Human Rights violation

in Myanmar Mr. Adama Dieng (Senegal) and Ms. Yanghee Lee (Republic of Korea) requested

and Independent investigation by UN on ethnic cleansing and other atrocities against Rohingya

¥ STANTON, MAUNG ZARNI AND GREGORY. 2016. “Sorry, Aung San Suu Kyi, the Rohingya Crisis
Is No Laughing Matter.” The Wire, December 6. http://thewire.in/84714/rohingya-myanmar-aung-san-suu-kyi/.
Accessed on 05-01-17. :

- 135 Ibid,
136 Ihid.
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in Rakhine. But, the Burmese government currently run by the Nobel Peace Prize winner Ms.
Aung San Su Ki, announced a “National Inquiry Mission”. The chairman of the commission is

vice president Myint Swe is the chairman of the commission. And this Mr. Myint Swe is retired

'Lt. General of Burmese Military Intelligence and was involved in persecution of Rohingya in his

time of service. So it is clear from the steps taken by the government that they are not willing to
do anything positive and effective to stop this persecution or we can easily say Genocide of

Rohingya in Rakhine."*’

3.7 CONCLUSION

This chapter provides us a clear knowledge of current legal status of Rohingya people
living in Myanmar. It is a quite alarming inhuman situation in Myanmar that Rohingyas' are
facing. The situation in Myanmar is giving clear indications of on-going Genocide of an Ethnic
minority Community, Rohingya on the basfs of Religion. Thousands of people and their villages
have been destroyed by the state backed mobs and the state is a mere spectator. Immediate stéps
are needed to stop this persecution; otherwise this Rohingya community has no chance'to survive

these atrocities for longer period of time.

The legal status of Rohingya is of stateless people as they are not considered as citizens
of Rohingya by state law. This statelessness has deprived these people from all type of rights. It
is said that citizenshipd is a right to have rights. But in this case they don’t have it so they have no
right to have rights. But International law safeguards these people and states to treat these people

with special care until these people get proper nationality in any country of their choice. But

137 Dleng, Adama, (United Nations Special Adviser on the Prevention of Genocide on the situation in
northern Rakhine State, Myanmar). 2016. “Report by UN Special Rapporteur on Torture.” New York: United
Nations. A
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Myanmar government is just ignoring .all the International norms of treatment of Stateless

people. In this case Rohingyas are actual citizens of the country as they are living in the Rakhine

state for almost 400 years. But the state is just paying no head to anything.

. /
Efforts from all parts of social society and all states; either they are member of United
Nations or not are needed immediately to save these unfortunate people. They have no place to
live, nothing to eat and no medical treatment and the state is not allowing any humanitarian aid

to them whatsoever. So immediate redressed of the situation is strongly demanded through this

research.
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CHAPTER 4
LEGAL STATUS AND HUMAN RIGHTS OF

BIHARIS IN BANGLADESH

This chapter discusses in detail the problem of Bihari community which is also known as

stranded Pakistanis. These are people who were left behind in Bangladesh after 1971 war. These

people supported Pakistan army and wanted to migrate or repatriate to Pakistan after the
separation of East-Pakistan but they were unable to do so. So they remained stranded there in
camps waiting for tlieir departure to Pakistan. But very few of them got the chance to move to

the land of their dreams.

On the other side the State of Bangladesh accused them of being Pakistanis and they
persecuted them for supporting Pakistan army after 1971 war. The state never forgot their
allégiance with Pakistan and treated them as citizens of Pakistan. As they were not accepted as
CitiZC;lS of Bangladesh; they faced bhenomenon of statelessness in a state where they were living
sinc¢ independence of Pakistaﬁ. Because of their statelessness they faced persecution. They were

denied all the rights as normal citizens.

In this chaptef their current legal status will be analysed and moreover their current living
conditions will be discussed. It will help us in understanding that what kind of human rights they

are enjoying.
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42  HISTORICAL BA_CKGROUND OF THE BIHARI ISSUE

The term Bihari is used for those people who originally belong to the State of Bihar, an
area bordering Utter Pradesh and Nepal in India. This state is one of the largest states in India at
this moment and has been a most populated one thorough out known history. It’s 'been religious
hub for many civilizations. Hindus and Muslims both have religious affiliation with this State
and that is why it has beén a centre of all types of activities ranging from religion to business and

because of this it’s been a heavily populated state always.'®

At the time of Partition of Indian Subcontinent in 1947, 111aﬂy Muslims (Approximately
100,000) settled in state of Bihar migrated to East Pakigtan (now Bangladesh). The migration
was basically the result of massacre of Muslims by the majority Hindus in the area. So Muslims
started to migrate to East Pakistan as it was near the State of Bihar. After the partition they
rem"ained there as Urdu Spealging people. They were also ca11¢d as Biharis because of their origin

from Bihar. '*

Their major difference with the majority of Bengal is on the basis of language because
Biharis are Urdu speaking people and majority is Bengali speaking. So these Urdu speaking
Biharis were attached with West-Pakistan on the basis of language. The authorities of West-
Pakistan also supported these Biharis and they were given importance over the rest of Bengalié '
in many ways."*! These Biharis also supported the idea of declaring Urdu is National language of

Pakistan and opposed the 1952 movement of Bengalis to declare Bengali as official language in

139 Ashrafuzzaman Khan and Mrinmoy Samadder, “Living Like Prisoner: Documenting the Experiences of
Crime and Insecurity of Bihari Community in Bangladesh”, (2007).
10 1fiekharul Bashar, “Unresolved Statelessness: The Case of Biharis in Bangladesh”, Journal of
International Affairs 10, (2006).
' ! Farzana, “The Neglected Stateless Bihari Community”, 1-19.
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East-Pakistan. This constant rift betwéen these two communities escalated in later years. In 1971
when Bengalis revolted against the government of Pakistan with the help of India and ultimately
got themselves parted from West-Pakistan. During this war the Biharis were sided with West-
Pakistan and they opposed the independence of Bengal as a separate homeland. This support of
Biharis proved fatal for their future because they got stuck in Bangladesh and had to face the

brutal hostilities from the authorities.'*?

They tried their best to repatriate to Pakistan but only about 2.5 million Biharis were
repatriated to Pakistan. The gove_rnménts from both the countries never showed their sincere

intentions to solve this problem of Biharis. Some efforts were made by the Pakistan government

" to settles them but these efforts were not sufficient.'*

4.3 CURRENT SCENARIO OF BIHARIS

‘The current situation of Biharis is very poor as far'as human rights and living conditions
are concerned. After the 1971 War, they were persecuted, killed, raped and every brutality you
imagine was forced upon these ill-fated people. They have to find shelter in UN refugee campé.
But the number of people was so high that these camps were over crowded within no time and
they \;vere presenting the look of a concentration camp. Now after almost 36 years the population
has increasedl so much and it’s almost impossible to live a proper life in these camps. The basic

problems these Biharis are facing are discussed one by one below.

142 Chowdhury R Abrar, “Issues And Constraints In The Repatriation/Rehabilitation Of The Rohingya And
Chakma Refugees And The Bharis”, Conference of Scholars and other Professionals Working on Refugees and the
Displaced Persons in South Asia, (1998).

'} Sumit Sen, “Stateless Refugees and the Right to Return: The Bihari Refugees of South Asia”,
International Journal of Refugee Law 11, 4 (1999): 41-70.
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4.3.1 LEGAL STATUS OF BIHARIS
The constant dilemma with these Biharis is that there is a confusion regardirfg the
qugstion whether they are refugees or not?
| According to the Article 1 (A) (2) of Refugee Convention of 1951, any person who is
unwilling to move to the state of his nationality due to the fear of i)ersecution on the basis of
race, religion, allegianc,e to a particular social and political group, etc. and residing outside its
own state is a refugee in the state ip which he is residing. '
_ This definition does not fully apply to these Biharis. As when they migrated to East-

Pakistan in 1947, they were considered as the citizens of Pakistan. They resided here as citizens

* till 1971. During 1971 war they tried their fullest to protect Pakistan and sided with Pakistan

army but this support made them enemy of Bengalis who were the rulers of the newly born state
of Bahgladesh.

These Béngalis considered them as the people of Pakistan and not of Bangladesh and did
not give them citizenship. On the other side efforts of their repatriation by the authorities of both
countries Pakistan and Bangladesh were not sufficient so majority of them were unable to go to
Pakistan. But thesé Biharis resided in Bangladesh since they migrated here from Bihar and
éurroundfng areas. So they are not refuges as they are not out of their country. They always

resided in Bangladesh and "that is why théy are de jure citizens of Bangladesh. It was the

144 Article 1 (A) (2) of Convention relating to Status of Refugees; As a result of events occurring before 1
January 1951 and owing to well- founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is out- side the country of his nationality and is unable
or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality
and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such
fear, is unwilling to return to it. In the case of a person who has more than one nationality, the term “the country of
his nationality” shall mean each of the countries of which he is a national, and a person shall not be deemed to be
lacking the protection of the country of his nationality if, without any valid reason based on well-founded fear, he
has not availed himself of the protection of one of the countries of which he is a national.
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persecution by state authorities that forced them to find shelter in camps otherwise they were

well-settled there.'*

Now if we se¢ Article 14 (A) of Citizenship Act, 1951 of Bangladesh, it says that only a

person with dual nationality can denounce his nationality otherwise not. So according to this act

. Biharis are not refugees as they don’t have dual nationality so they can’t denounce their

nationality of Bangladesh. So now those people who are still unwilling to apply for national
Identity Cards are suffering only because of their own choice. New generation is gaining Identity

Cards and trying to make their way in the social and economic corridors. 146

So according to the current situation the Biharis are neither refugees nor stateless people.
Though at oné time, th;:y were suffering from this dilemma of Statelessness just because of the
state authorities. They did not want them to be a part of their country. But now after the decision
of the Supreme Couri of Béngladesﬁ, their fate has been decided finally. And now they are
citizens of Bangladesh. Now there is no confusion about their status. Previously they were
treated like stateless people deliberately by the state authorities but now they have got their true
right of citizenship. There are some problems because of their past but they are‘moving out of the
slumps and camps and struggling to become a part of the normal civil society. The older Biharis
who still have the desire to repatriate to Pakistan are not willing to apply fo? citizenship but they
have no option available. With the passage of time these Biharis will become normal citizens and

they will not be treated as stranded Pakistanis.’

15 Farzana, “The Neglected Stateless Bihari Community”, 1-19
148 Article 14 (1) Subject to the provisions of this section if any person is a citizen of Bangladesh under the
provisions of this Act, and is at the same time a citizen or national of any other country, he shall, unless he makes a
declaration according to the laws of that other country renouncing his status as citizen or national thereof, ceases to
be a citizen of Bangladesh.
" Khalid, “Inhuman Camp life of Bihari Urdu speaking”, (2012).
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4.3.2 . OVERPOPULATION

The major p-roblem these Biharis are facing is overpopulation and no place to live. They
are forced to live in UN refugee camps thoﬁgh their population have increased almost to double.
They are almost three to five hundred thousand according to rough estimates as they are not part
of any consensus.'*® They can’t leave these_ carﬁps as they are not acceptable socially. If they
ever try to leave these camps they ultimately have to come back in these camp houses. After
2008 landmark deci;ion by the High Court which entitled many Biharis of their citizenship ﬁghts

yet they are facing hardships in finding their place in society as a respectable citizen.'*

4.3.3 SANITATION ISSUES & MEDICAL CARE

The camp life lacks basic necessities of life. There are very few sanitation facilities in
these camps. They are facing many hardships due to lack of latrines and bathrooms for the
population. In Mirpur, Millat Camp there is only one latrine for over 5000 living human
beings."*® Male and female use same bathrooms and latrines and they have to wait in the queue
for their turn. Even they have to bath in grdups at a time due to lack of bathrooms. There is no

waste management system at all.

They have to collect and through that garbage outside the boundary of their camps and
after few days the municipal government collects it. The Convention relating to Status of
Stateless person states that the state must provide all the stateless persons minimum facilities of

living. But'the state government is not willing to provide the Biharis with minimum facilities

18 Kelley, “Ideas, Interests and Institutions”, 349-371.
"9 Sattar, “The Rejected Biharis”, 13-24.
150 Farzana, “The Neglected Stateless Bihari Community”, 1-19.
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even after the ruling of the High Court which considers all the Biharis born after 1971 as their

legitimate citizens."!

Similarly on the medical care side the situation is even worse as there is no proper
medical facilities are available to the poor Bihari people. People are suffering from many
diseases like Cholera, measles and small pox due to lack of sanitation facilities but they have no
place to go for medication and treatment. Women have to give birth at home and mortality rate
during delivery is very high and infant mortality is also very high due to lack of medical
facilities. This makes the living in the camps a living hell and people have no other option except
to live there. Now few Non- Government international and national organizations such as Dhaka
Shishu funded by Asian Development Bank and World vision Bangiadesh are working to
provide free medical care to the neglected and badly effected Bihari people:.152 But these efforts
are not enough because it is state that can support and provide these necessities to these people;

otherwise it is impossible to handle this problem.

4.3.4 EDUCATION AND EMPLOYMENT

Biharis were not considered as the citizen of Bangladesh and in consequence they were
not allowed to enjoy the right of education and employment. They were not allowed to get
admission in any school. If somehow anyone gets an ;dmission in any school by concealing his
identity, as soon as they find that he is a Bihari, the schdol authorities expel him from the school.
Théy are forced to do petty jobs such as Rikshaw pulling, sweeping and garbage collecting by

the authorities because they lack all kinds of education and no one is ready to give them a decent

:2 ! Khalid Hussain, “The end of Bihari statelessness”, Forced Migration Review 32, (2009): 30-31.
? Farzana, “Thc; Neglected Stateless Bihari Community”, 1-19.
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job. It is estimated that almost more than 50 thousand families are living in these camps and only

about 500 schools are available to this huge population.'”

Most of these schools are ﬁp to 8" standard and quality of education is very poor.
Number of teachers and students is very low as people tries to find any job to earn some money
because of poverty. Most of the elq‘erly people are bound to adopt begging as they can’t find any
work to earn a loaf of bread per day. In tﬁis scenario of poverty it is difficult for parents to afford
40 to 70 taka. The government has almost stopped to help these Biharis and now they are all by

them_selves. 154

4.3.5‘ POLITICAL SITUATION

The politicalbsituation of Biharis was very poor as they were sided with the Pakistan or
East-Pakistan. They were considered as Pakistani and they were treated like enemies by the
Bengalis. They faced the discrimination by the authorities at all levels and most of all they were
not c.onsidered as their citizens so they have no.right at all.'” They were not citizens so they
were not part of the political sphere. This inability to present their issues and views played a
great rolé i‘n making their condition worse in Bangladesh. Old Biharis ;till want to repatriate to
Pakistan but all their efforts for repatriation have failed miserably. B;)th states Pakistan and
Bangladesh are not. considering their problems seriously and in fact'these Biharis feel betrayed

by the Pakistan government.

153 Tbid.

1% Kristy Crabtree, “Economic Challenges and Coping Mechanisms in Protracted Displacement: A Case
Study of the Rohingya Refugees in Bangladesh y”, Journal of Muslim Mental Health 5, 1 (New York 2010): 41-58.

% Tasmia Persoob, “Social Identity and Its Impact on the Camp Based Urdu Speaking Community in
Bangladesh” Osaka University Knowledge Archives, URL: http://hdl.handle.net/11094/53813, Accessed on 26-10-
2016.
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On the other hand new generation of Biharis is willing to integrate in the social and

political sphere of Bangladesh. They are fluent in Bengali language and théy are very much near

to Bengalis as far as their way of living is concerned. They have forgotten the dream of their

grandparents of going to Pakistan. They are also not considered as refugees by the Bangladesh
government and it is depriving them of many rights that refugees can enjoy. So this new

generation of Biharis is willing to stay in Bangladesh and become a part of the society.'® 6

In the landmark judgement of the Bangladesh Supreme Court in-“Sadakat Khan et al. vs.

. The Chief Election Commissioner”"’ decided in May, 2008 that all people who were minor or

born after 1971 are citizens of Bangladesh and they must be included in the voter lists for

" elections. After this order efforts were made by the Bihari youth for gaining citizenship but still

there are many paths which are yet to be conquered. The most important of them is gaining

passport for travelling abroad.'®

Many citizens have applied for passports but the authorities are refusing to issue passport
by saying that the court order does not say anything about passports. But the efforts are
underway and Biharis are trying hard to attain their rightful right of citizenship to its fullest

benefits.

::j Khalid, “Inhuman Camp life of Bihari Urdu speaking ©, (2012).
Refugee Review Tribunal, Australia, “RRT Research Response”, Number: BGD35056 & BGD35105

3

- (2009).

138 Khalid, “Inhuman Camp life of Bihari Urduspeaking *, (2012).
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522 LANGUAGE

This thesis also guides us that language of people is another reason for discrimination.
And because of this language people are being persecuted and Biharis are perfect example of this
persecution. Bangladesh has declared Bengali as their national language and before its partition
the Bengalis have tried to make this Bengali as a national language of Pakistan as well. This
i)henomenon of language 1s so important for these Bengaiis that they rejected everyone who was
and is Urdu speaker. Biharis being deu speaking community are facing this dilemma since
1971. Now their new generation has leant the Bengali language and now they are tfying to

integrate in the society as Bengali speaking people.

5.2.3 POLITICAL AFFILIATIONS

Political afﬁliatibﬂ is another reason for discrimination. Biharis are also a perfect
example of this discrimination. They sided with Pakistan army in 1971 war because they thought
they are with Pakistan government. And being a national of Pakistan it is their duty to support
the army of Pakistan. But_ their support became their worst crime and they were persecuted badly
aﬁe_r 1971 war. They were considered as Pakistanis and the state of Bangladesh never accepted
them as their citizens just because of this reason. So they face the bhenomenon of statelessness

because of discrimination on the basis of political affiliation.

5.3  STATELESSNESS: A CONTEMPORARY HUMAN RIGHTS ISSUE

This thesis also makes this fact clear that Statelessness is an important contemporary
issue of Human Rights. The study of one of the most persecuted community of the world,
Rohingy_a has made it clear that statelessness in an important issue and needs immediate steps for
its control. The world is becoming a place where people and state governments are neglecting

Human Rights on state level and this dilemma is making the lives of unfortunate people a living
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