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ABSTRACT

t.
t,
I This research deals and discusses one of the most sensitive and

complicated issues''regarding the Israeli's occupation in the Palestinian

Territories, which is one of the'most violent and aggressive occupation

that mankind have *itnessed and gone through. The recognition of the

state of Palestine by the United Nations and the membeis,hip acceptance

by the Intemational Criminal Court has become very supportive to focus

on the Palestinian violated rights under the Israeli occupation, which has

committed various violations of Geneva conventions in addition to thc

misrespect of the International norms during armed conflicts. Hence, as

s);F 
Palestine has been jrist recognized and become a member of the ICC; the

research will" illusirate some of the beneficial aspects for Palestinians

through the ICC.

The research scope focuses on the ICC's legal position and its

jurisdiction on the Palestinian cause, and more ptecisely, on the Israeli

settlements over the Palestinian territories, as considered as a war crime

under the Rome Satute.

The creation of an.independent Palestinian State is threatened by

the Israeli's daily's serious violations. However, attempts of civilian

killing, displacing and lands confiscation have been only 's"erVing and

benifiting the settlements expansion projects.
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.tMoreover, the legal position of the occupied Palestinian territories

is discussed in three main titles, the historical brief, the Palestinian State

recognition in,the .UN and the applicable Intemational"law. Moving on,

we focus on the ICC through three titles; its essence, crimes under its

jurisdiction and Palestine in the ICC. Then focus has been made on the

settlements as war crimes, its.legal' status, regime and policids. Finally;

the Israili's settelments as violations of international law and human

rights have been addressed.
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A. Abbreviations

In this paper, there are few te'rms; which have been mentioned for important Legal,

political and geographical implications which are achieving its purpos6s as follows:

ir\'b

PLO

OPT

P:A

GS

WB

WHO

Occupying power:

tenitories

IDF

ICA

IHRL

IHL

UDHR

ICESCR

Palestine Lib'eration Organizhtion

Odcupied Palestinian Tenitory

Palestinian Authority

Gaza Strip

West Bank

World Health Organization

It is intended to Israel'as the occupying power of Palestinian

Israeli Defence Forces

Israeli Civil Administration

Intemational Human Rights Law

International Humanitarian Law

Universal Declaration of Human Rights

International Covenant on Economic, Social and'Cultural Rights

ICERD International Convention on the Elimination of All Forms of Racial

Discrimination
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HRW

ICC

ICJ

Human Rights Watch

International Criminal Cburt

International Court of Justice

)

Oslo: The agreements that signed by and between PLO and the Occupation power

(lsiael) in the Norwegian capital, Oslo.

Green Line Areas: The line that separates the occupied Palestinian t'enitory in 1948

and the Palestinian territory which was consequently called (West Bank), and the

southern part, called (Gaza Strip), all of which constitrite the historical Palestine.

1967 Zone_: The Palestinian lands occupied by Occupying power (lsrael) a-fter the war

ofJune 5,1967.

The settlement: The Jewish coionial project on the occupied Palestinian territories,

including Jerusalem.

The Settlement colonies: Lands dedicated to the. civil or paramilitary Jewish

Occupying power settlements, which were established in 1976 and is still expanding

to the present day.

Outposts: A civil or paramilitary building not officially approved by the occupation

authorities, but they have infrastructure and military protection, which is in fact the

core of establishing new Settlement colonies.

Settlements District councils: The Occupying power local government entities

representing settlements in the region. So that each council area is governed by a

number of settlements

"Yesha" Council: Colonial settlement of West Bank and Gaza Strip settlements.
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Occupied Area: Is the area of land on which the settlement activites are applied sucli

as construction, public utilities, industrial or agricultural areas, facilities etc. It does

not demonstrate the actual size of the land confiscated by the settlements.

Dunum: The unit of measurement equivalent to 1,000 square meters.

The settlement process: is the term alternative to the term "peace process" given that

what happened until the day of the negotiations is to delve into the issues of political

settlement, not a peace process.

Settlement structure: it is the settlement facilities and projects of civil and industrial,

agricultural, tourism and infrastructure and all civilian facilities and paramilitary

forces, named and tinnamed, which constitute settlement body.

)



B. Introduction...Core Argument

Israel; (The occupying ,Power of the Palestinian Territories) voted against the

.adoption of the Rome Statue, itslprinciple objection being the inclusion of the crime

of .lthe.transfer, directly,or indirectly, by the occupying'power of parts of its own

civilian population,into theytenitory.'it occupies"'as'alwar crime' The pccupying

:power signedrthe Rome Statue,initially but then refused'to ratify and subsequently

withdrew its signature. .5, r" ' i

! rllr: . .'t:,t,.'" Acco;dilg to Articl'e t213),-a'iitate which is not a party to the Statue may

lodge a_,declaration with th-e Registgar, accepting the. jurisdiction of. the court with

regard to particular, crimes,,on21't.Janugry 2009, the Palestinian Authority (hereafter

pA), filed-an Article l2(3). declaration,,signed by' the Minister of Justice. The

declaration accepted the.ICC jurisl_iction over crimes committed on "the territo.ry of

Palestine" since.llt,July 2002,,when,the IeC Statue came into force'

This. implies. it's applicability ,ln gura, Strip, , 
the west .Bank and, East

Jerusalem. Following the declaration, submissions.were made to the ICC Prosecutor,

addressing whether the PA.declaratiol meets lt$tutory requiremenis' Many of the

arguments, for and against,the Court's ac.ceptance of the declarations, were based on

the ouestion of whether or not Palestine is a State-capable,of accepting.the jurisdiction
'..-- l-,----,:i-t- i.r -- , , ,r , ,...

of the Court.
L r ?,. r ,i

r' I

On 29th November 2012, the United Nations General Assembly adopted the
';;ri.r',!.'

resolution 67"119, which elevated Palestine's status from "Observer Entity" to "Non-
.,_ . .i ,"i- i i ,- '' !

Member Observer State". The resolution settled the dispute over Palestine's status as
it.

a state under the international law, thus extending the membership options to the State
rr . I

of Palestine perrnitted to states, including the.Rome,statute of the ICC',



On Itt January 2015, the registrar of the ICC, Herman von Hebel, announced

that he received a declaration signed on 3l't December 2014 by President Mahmoud

Abbas basdd on.article 72, paragraph 3 of the Rome Statute, in which Palestine

acceded to the jurisdiction of the Court as of 13th June 2014. He added later that he

had sent President Mahmoud Abbas a letter, dated 7th January 2015, informing him

that the Palestinian declaration was accepted and that it was referred to the

prosecutor's office for further examination.

On 2nd January 2015, Palestine lodged its declaration of acceptance of the

Rome Statute with the United Nations Gdneral Absembly. On 7'h January 2015, Sidiki

Kaba, the president of the Assembly of States Parties to the Rome Statute of the ICC,

issued a statement welcoming Palestine as member in the Rome Statute and the treaty

governing the privileges and immunities of the Court.

By ratifying the Rome Statute, Palestine gained membership in the General

Assembly of the Member States of the Rome Statute, as such, it will have a

permanent representative in the Assem-bly and will hdve the right to vote during its

annual meeting. Additionally, Falestine has the right to demand the office of the

prosecutor to investigate crimes that fall within the jurisdiction of the Court (Art. l3-

A), whether such crimes were committed within or outside Palestine's territories.

By becoming a member of the ICC, Phlestine has settled a long debate that

was testing the patience of Pdlestinians. The main question is:,Does the ICC have

jurisdiction over crimes committed in Palestine? By ratifying the Rome Statute and

giving the Court jurisdiction, the Court's prosecutor is required to open investigations

of crimes alleged to have been committed in Palestine since l3th June 2014 (when the

Palestinian govemment accept'ed the jurisdiction of the ICC) and crimes that may take
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place in the fluture and fall within the subject-matter jurisdiction of the Court such

as: deportation and illegal transferi destruction of property, genocide and the threat of

genocide, apartheid war crimes, and crimes against humanity.

One of these crimei will be put as the settlements in the Occupied Palestinian

Territory (OPT), including east Jerusalem, its first was established' in 1967, the year

the territory fell under the Israeli occupation. Since then, the occupying power, has

engaged in the colonization and illegal exploitation of the occupied Palestifriarr

territory.

The Occupying power has established over a hundred settlements in the West

Bank, dozens of more outposts settlements that are not officially recognized by the

authorities, were established on vast tracts of lands^taken from the Palestinians in

breach of the international humanitarian"larv. The very exiStence of the settlements

violates the Palestinian human rights, including right to property, equality, a decent

standard of living and freedom df'movement. The Occupying power's dramatic

alteration of the West Bank map has precluded realization of Palestinians' right to

self-determinatiori in a viable Palestinian state.

As the occupation is a temporary statei the occupying power does not acquire

the occupied residentls sovereighty. However, the nature of the Israeli occupation is a

long-term which dominates all aspects of life in the Palestinian territory. Today, the

on-going creation and expansion of the Occupying power settlements in the oPt pose

the'single greatest threat to the establishment of a' sovereign Palestinian state, this

expansion has fragmented the occupied Palestinian territory and society, denied the

Palestinians access to vital land and water resources, commercial markets and

essential social, educationdl and health services.

+
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The Israeli's settlers population in the OPT has grown each year by between

5-5.7yo, it is three times the average population growth'inside what's called Israel. For

more than four decades, the settlements activities in tenitories occupied in 1967 have

undermined the Occupying power's security and cortoded hopes for peace and

stability in the region. This continued settlements activites violate tlie ,Occupying

power's international commitments.

The illegality of all settlements activities in the OPT are not subjbct to dispute.

International law and Internatiohal Humanitarian- law consider them illegal. This

position has been repeatedly reaffirmed.and embodied -in various United Nations

(LIN) resolutions, including UN Security Council resolutions 904, 47 1, 465, 452, 446,

252, 267, 271, 478, and 672. There is also international consensus that Occupying

power's settlement activities constitute'a grave violation of the 1949 Fourth Geneva

convention relating to the Protectionbf civilians in times of War.

The obligations put by the IHL on Israel, as it is the occupying power of the

Palestinian territories, is based. on the fourt-h regulation appended to the Hague

Convention concerning the Laws and customs of War on Land of 1907 (Hague

Regulations) which reflects an international customary law, as well as the Fourth

Geneva Convention, which expresses an international customary law as well. In that

regard, various resolutions passed by the United Nations Geheral Assembly and

Security Council, as well as the statements issued by. the goverrlments of countries

around the world has confirmed the applicability of Fourth Geneva Convention to the

occupied Paleitinian territories and the enforceability thereof by virtue of law. This

was confiimed by the International Court of Justice in its advisory opinion on the

Legal Consequences of the Construction of a Wall in the Occupied Palestinian



L-

Territory, and the jurisprudence of the International Court of Justice and the practice

confirms that the obligations imposed by the human rights conventions ratified by the

occupying power shall apply to the occupied Palestinian tenitory as well.

This research is divided iirto four main chapters, each chapter has different

inter-titles which-explain the content, in the first chapter The legal Status of the

Palestinian Occupied Territories has been assessed, while in the second chapter the

jurisdiction of the International Criminal Court over Palestine has been analyzed, the

third chapter has discussed the Isreli's Settlements in OPT, regarding to legal status,

Settlement Regime and Settlement policies, Finally'the fourth chapter has thoroughly

discussed the Violations of the Israeli's Settlements that are inconsistent with the

international laws, and The Implications of the Israeli's Settlements on Civil,

Economic, Political, Social and Cultural Rights.

C. Significance of Research

Based on the responsibility of the international community and the international legal

framework for the protection aird'promotion of human rights, and the maintenance of

, intemational peace and security and to help ending of impunity for the perpetrators of

the most serious crimes of concern to the international community, one of the

intemational bodies was created for this purpose is the international criminal court

and.closely to all the international principles , it is important to understand and

analyse the Problem of Palestine joining the ICC and its jurisdiction, and to analyse

the Rome Statute dealing with the crimes. This research identifies the importance of

focusing on the Israeli settlementS as a crime under the international law, especially as

.a war crime.in the scope of the International Criminal Court, and'to shed lights on the

10



*n

I

legal implications and the violations of it on the basis of intemational humanitarian

law. It will also contextualize the effecis of forced population transfer by factoring in

social, political and.legal conditions in order to delineate the violations of the

Palestinian's human rights.

The purpose of this research is to investigate the multi-dimensional phenomenon

of the Israeli's Settlements inside the occupied Palestinian territory (OPT) in light of

the International law especially the International Criminal Court. The research

recognises the position of the International Community with respect to the

applicability of the International Humariitarian Law (lHL) to the OPT and hence, the

illegal status of"settlement construction inside the West Bank and annexed East

Jerusalem.

D. Research Nlethodology

Analytical, descriptive methodology has been used in this research. In doing so,

Qualitative approach has been adopted, specifically "Content Analysis". However, the

historical methodology furtherly be taken to illustieate the mentioned facts.

Reliance has been made on exploring the articles of the intemational human rights

and international humanitarian law, the main resources are the official documents of

United Nations conventions, the Palestinian Ministry of Information Center

Concerning Israeli Settlement and Apartheid Wall Affairs, some of the main books

concerning the legal status of Palestine under international law, official reports of

International Organizations, reports of local'Organizations, legal articles, and some

oifi cial internet websites.
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E. Research Limitation

The subjective frame discusses the jurisdiction of the international criminal court of

Article 8(b) (viii)) of the Rome Statue 1998, that defines "the transfer directly or

indirectly by the Occupying Power of parts of its own civilian population into the

territory it occupies" as a War Crime, is the time where the Israeli settlements in the

Palestinian territories amount to war crimes.

An illustration and deep discussion of the Israeli settlements on the Ocuppied

Palestinian territories, as war crime without the interfering of the irltimate number of

different Israeli crimes and violations against the land and the people of Palestine. It

has included the entire Palestinian territories which have been threatened and

suffering from the establishment of settlements in the West Bank and"specifically on

,the (c) areas. Moreover, it was meant to include the different time lines where Israel

ever started its projects over the occupied lands, it discusses the hidden games those

were planned and followed by different Jewish and Israeli leaders through the

sequential govemments. These settlements are one of the daily violations against the

Palestinian human rights.

T2
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1. Chapter 
-One:The legal Status of the Occupied

Palestinian Territoribs

1.L. Historical Evolution of the Palestinian Legal System

The essence of the'Palestinian problem is the cause of people, fate of the nation;

issue of the gradual invasion, and the continuous seizure of the entire country by

military force; the issue of the occupation slaying on the society especially its

children, women, aged people, Muslims and Christian Arabs; replacing its community

of Jews transported in a foreign political entity, robbed the property of the indigenous

people and the remaining.were displaced and bubjected'to the colonized settlement.

Sinct the end of the First World War and the collapse of the Ottoman Empire,

the West Bank and Gaza Strip has been under Itrternational control. In. 1917, the

British Foreign Secretary, AJ Balfour, pledged to Lord Rothschildl the 'establishment

of a National Home for the Jews' in Palestine2. On 24 July lg22 the Council of the

League of Nations adopted the Palestir.'M*du,e, which eame into effect on 29

September 1922 with Britain as the Mandatory po*er'.The Mandate, in its Preamble,

recognised and encouraged the establishment of a 'national home for the Jewish

people' in Palestine and inade this a purpose of its administrationa.'

rLionel Walter Rothschild was the ilord Rothschild'to whom Balfour addressed his l9l7 proposal

regarding the establishment of a Jewish state, and he was the unofficial leader of the British Jewish

community.
2Yale Law School,"The Balfour declaration", http://avalon.l6w.yiile.edu/subject meriub/mideast.asp
'(October 10,2015).

'Yale Law School,"Text of the Palestine Mandate",
(October 10,2015).

Yale Law School,"Palestine Mandate(Art 2)", http:/lavalon.law.yale.edu/20th-eentury/p-almanda.asp
(October 10,2015).



On 29 November

(LINGA) approved a Partition

1947, the United Nations

Plan for Palestine, three months

General Assembly

earlier recommended

1"t
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by the United Nations Special Cbmmittee on Palestine (UNSCOP). The plan provided

for a Jewish'State on 56,47,percent of the territory (excluding Jerusalem), and an Arab

State on 42.88 percent of the territory (excluding Jerusalem). The Partition Plan also

provided for an international trusteeship for Jerusalems as a Corpus Separatum6.

(UNGA Resolution l8l/.

The British Government set 15 May 1948 as deadline for the Palestine

Mandate. The Partition Plan adopted by the General Assembly anticipated a IIN

Commission of taking temporary.contfol of the two territories until the independent

goverrrments are established in accordance with the Plan. On 15 May 1948, an

assembled 'People's Council8' declared the ((State of Israel)). While this declaration

did not establish for specific boundaries of the new Statee, it indicated willingness to

work with the UN to implement General Assembly Resolution l8l. On ll May 1949,

Israel -the Occupying Power- wals accepted as a new member of the United Nations.

Israel's membership was pursuant to its pledge to honor General Assembly

Resolutions lSlroand lg4rrand to accept its obligations under the UN Charterr2.

te.asN),
6 

lLatin word for "separated body") is a teim used to describe the Jerusalem area in the 1947 United

Nations Partition Plan for Palestine. According to the plan the city would be placed under international

regime, conferring it a special status due to its shared religious importance.

'UNGA Doc A1286 cited in Origins and Evaluation of the Palestinian Problem: l9l7-1988 Part II/
UNGA Res A/RES/ 273 (1949),
8lt is the name of The Jewish P6ople's Council,The Declaration of Establishment of State of Israel

'ln line with the'Israeli Zionist future plans by the,expansion of its settlement to control the largest

amount of the Palestinian territories
r029 November.lg4T,The General Assembly approved the Partition Plan
rrllDecember.lg48, The General Assembly approved this resolution which protects the Right of
Return and Compensation for Palestinian Refugees.

'2LrNGA Doc A/286 cited in Origins and Evaluation of the Palestinian Problem: l9l7-1988 Partlll
UNGA Res A/RES/273 (1949),
https://unispal.un.ore/DPA/DPR/unispal.nsfl0/D4421 I I E70E417E3802564740045A309
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Palestinians have lost their community naturb after the 1948 war; because of

their geographical dispersion, their actual allegiance to their homeland, community

values, their cultural and national identity and, b'ecame unable to express them. They

also have lost their citizenship, rights and obligations; as they were a stateless

nation.l3 Lands were occupied by the Israeli Occupation power no longer keeps the

Palestinian terms, Gaza Strip was subordinate to the authority of the Egyptian military

ruler, and then to the administrative governor of Egypt while West Bank became a

part of the Hashemite Kinldom of Jordan.

As a result of the 1967 Arab-Israeli.war, the Israeli occupation forces occupied

both West Bank and Gaza Strip. The Resolution242 of the Security Council, declared

'the acquisition of territory by war' inadmissible and asked the occupation forces to

withdraw its 'armed forces from territories occupied in the recent conflict'. However

the Israeli Occupation forces did not incorporate into its domestic jurisdiction the

territories occupied in 1967 , as it had done in 1948.

At that time the west bank was under the control of Jordan, which exercised

sovereign control of the territory prior to the war fought between the Occupying

power and its Arab neighbors. In the opinion of the Legal Adviser of the US

Department of State in 1978: the Israeli armed forces entered Gaza,the West Bank,

Sinai and the Golan Heights in June 1967, during the course of an armed conflict.

Those areas had not previously'been part of the Occupying power's sovereign

territory, nor under its administration. Due the entry of its armed forces, the Israeli

Occupying power established control and began to exercise authority over these

"BADIL Resource Center for Palestinian Resid6ncy and Refugee Rights," BADIL Occasional Bulletin
No. I 8 June 2004 From the 1948 Nakba to the 1967 Naksa", htto://www.badil.orelen/ .
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territories; and under international law, the Israeli Occupying power thus became a

belligerent occupant of these territoriesla.

In October 1974, the Arab League recognised the Palestinian Liberation

Organization (PLO) as the sole representative of the Palestinian people and under its

leadership a Palestinian National Authority could be set up on any 'liberated

Palestinian land'. In its concurrent session, the General Assembly affirmed the

Palestinian peoples' 'inalienable right to self-determination' and 'national

'independence 
and sovereignty'. The General Assembly invited the PLO to take part in

plenary meetings addressing thd question of Palestine and'accorded observer status to

itl5.

The occupation occurs when a territory comes under the control of a hostile

State as a result of the use of foice in an international armed conflict. The

international legal status of the West Bank, ?s 4 territory of international concem

dedicated to Palesiinian self-determination, marks any conflict in or related to the

territory as internatibnal. The'conblusion of hostilities b"etween the Occupying power

and Jordan and, Jordan's renunciation of its constitutional ties with the West Bank

does not alter the status of Israel as an occupying power. The peace treaty between

Israel and Jordan did not.attempt to change the status of the West Bank and Israel has

not claimed annexation of the tenitoryl6.

Since the territory is recognised as subject to,Palestinian self-determination,

from thb persfective of the local population, Israel remains a hostile state. The

military nature of the Israelils control of the territory underlines its presence as a

raOpinion of the LegalAdviser of the Department of State to the US Congress on 2l April 1978.

''UNGA Res A/RES/3210 (XXIX) (1974) and UNGA Res A/RESi3237 (XXX) (1974) respectively.
r6university of Oxford,"Legal Consequences of Isiael's Construction of a Separation Barrier in the

Occupied Territories", http://www.nad-plo.ors/userfiles/file/Reports/wallrelated Lpdf (February 2004)

16



belligerent occupant. It is possible to argue that the hand-over of civilian

administration to the Palestinian Authority changes the status of the tenitoribs from

belligerent occupation to stricto sensus. Actually, the territory of concern is those

areas within the West Bank where the separation Barrier is constructed. In those and

surrounding areas, Israel plainly retains effective military control and thus the

occupation continues. So much so that the separation Barrier affects areas

administered by the Palestinian Authority under transitional peace agreements, the

construction of the Barrier in those areas is clear violation of peace agreementslT.

The occupation is not conditional on continued armed conflict or an

state of hostilities because 'occupation' as an act of war itself and is subject to

intemational humanitarian law. However, because it is a description of status of a

teriitory with correlative intOrnationally enforceable rights and obligations of the

Occupying Power, Israel remains the Occupying Power as long as it exercises

effective territorial control notwithstanding the existence of guenilla activities or low-

level, sporadic violence. The West,Bank as a territory is subject to the Palestinian self

determination and currently under the control of Israel and is also, and according to

international law, a non-self governing territory. The recognition of the territory and

the Palestinian people as a unit of national self-determination makes a foreign

administration susceptible to ih. proririons of Chapter XI of the UN Charter

I

I
I

(' Declaration Regarding Non- S elf- Governing Territories' I 8).

Having formally been part of the Mandbte of Palestine and not having attained

final status, the West Bank falls within the definition of Article 73 of the UN Charter

runiversity of Oxford,"Legal Consequences of Isiael's Construction of a Separation Barrier in the

Occupied Territories", hgp://www.nad-plo.ore/userfiles/f ie/Reports/wallrelat-ed I .pdf (February 2004)

'suniversity of Oxford,"Legal Consequences of Israel's Construction of a Separation Barrier in the

Occupied Territories", http://www.nad-plo.orduserfiles/file/Reports/wallrelated I .pdf (February 2004)
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as a territory whose peoples have not yet attained a full self-governinent'status . The

West Bank's status ab a Non-Self-Governing Territory imposes obligations on the

administering power beyond those of international humanitarian law.

The Israeli occupying power, proposes to have annexed East -Jerusalem as

sovereign tenitory. The international community has consistently rejected this claim

as an unlawful attempt to acquire title to tenitory by force as prohibited by the UN

Charter 1945, the Kellogg-Briand Pact 1928, the Declaration on Friendly Relations

1970 and the Definition of Aggression 1974. Numerous Security Council resolutions

have confirmed that the Israeli Occupying power attempts to,change the legal status

and demographic composition of East Jerusalem 'have no legal validity' And are null

and void. The General Assembly has taken a similar approachle. These resolutions

have also confirmed that the international community regards East Jerusalem as

Occupied Territory and which the Fourth Geneva Convention applies20.

"Historic Palestine""includes the land before 1948, which are now areas or

regions within the Green Line, which were called by the Occupying power as "lsrael"

and in addition to Jerusalem, the West Bank and GaZa Strip. Historic Palestine

underwent in the 1922 Biitish Mandate, as acknowledged by the League of Nations.

In 1947, the General Assembly of the United Nations recommended to make plan to

divide Palestine by which 55 percent of Palestine'were allocated to the establishment

of the Jertish state, at a time when Jews, most of them were new immigrants,

constituting third of the population, and they took possession of less than 7 percent of

the land of Palestine. And the Jewish armed militias military has begun campaigns to

DLINGA Resolution ES- I 0/l 4 (2003).
20This position is shared by the International Committde of the Red Cross ('ICRC'): ICRC, Official
Statement, Conference of High Contracting Parties to the Fourth Geneva Convention, Geneva, 5 Dec

2001, para 2
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seize more lands of historic Palestine, occupying areas exceeded the total areas

recommended by the dividing plan proposed by the General Assembly, and after

several months of military expansion, Zionist forces announced on May 14,194b the

establishment of the State of occupying power Israel. And by the end of 1948, Israeli

occupying power took control of almost 78% of historic Palestine'21

War of June 1967, the Israeli military forces occupied the remainder of

historic Palestine'area amounting to 22%o which included the West Bank, East

Jerusalem and the Gaza Strip. The occupying power expanded the boundaries of the

city of East Jerusalem pursuant to a legislation passed, stating that the occupying

power law shall be applied to the regions which Occupying power has extended and

included in itself. The international community refused-illegal Occupying power's

inclusion of areas of East Jerusalem, as per the LIN Security Council ltesolution No.

242. However, despite this resolution the Occupying power started construction of

illegal settlements in the occupied Palestinian territories in violation of international

law, which continues todate.

In 1988 and, as a step to achieve pehce, the PLO proclaimed the state of

Palestine with its capital in East Jerusalem iri'cluaing all territories occupied by thc

Occupation power in tgg (including the West.Bank, East Jerusalem and the Gaza

Strip), meaning that the 1967 bounddries are separating the Occupying power (Israel)

and the occupied Palestinian territories as the intemationally.recognized boundaries22.

These boundaries are recognizedby the international community and supported under

international law which prohibits the acquisition of tenitory by force. The.

2rPalestinian Negotiations Affairs Departmeht, "Palestine Borderline", http://www.nad-
lo.org/atemplate.php?id: I 7 (February 25,20 I 6)

22Palestinian Negotiations Affairs Department,"The Borders of Palestine: A Brief Background",
http://www.nad-plo.orgy'etemplate.php?id:10&more:l#2 (Februray 24,2016).
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international community does not recognize the occupying power sovereignty over

any part of the occupied Palestinian territories, including Jerusalem23.

The Occupation government began to colonize the Palestinian land by the

transferring of some of its own civilian poprlation of Jews,to the West Bank and the

Gaza Strip in a systematic and organized way, which obviously is breach and

violation of international law. The Occupation settlements vary in type and size from

nascent settlements or "outposts",. consisting of a few homes and the" settlements

which has constituted complete cities housing tens of thousands of settlers. These

settlements were not usage for military purposes. rather it included agricultural,

industrial and civil settlements and"they have been consistently adopting a series of

discriminatory measures aiming to promote and consolidate the settlement projects.

The Occupying government attracts the settlers and encourages them to live in the

settlemenls through a variety of incentives offered to them, including housing

allowances, income tax decreases, and allocating huge budgets for settlements to

support businesses therein. These incentives'are self-explanatery arid in contrary to

the claims that this is a "natural growth". Today about three to four times is the rate of

population growth within the state of the occupation2a.

ln 2002, the Occupying power illegally began to build the separation barrier

inside the occupied Palestinian territories in'order to ,redraw political boundaries and '

this barrier surrounds the West Bank and penetrates in its territory to inblude most of

the settlements and the settlers living there, it also contritiutes to the same time in the

seizure of large areas from the Palestinian territories to ensure enabling the occupation

23Palestinian Negotiations Affairs Department,"The Borders of Palestine: A Brief Background",
tp://www.nad-plo.orgy'etbmplate.pho?id=l 0&more= I #2 (Februray 24,2016).
Mideastweb Middle East, "lsraeli illegal immigration to Palestine",

httD://mideastweb.org/palestine-history-arabic l.htm (Februray 24,201 6).
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from expanding these settlements in the future. The occupying power has already

included areas located in the western side of the barrier and prevented Palestinian

from access to it while facilitating the anival of the settlers to these areas. In October

2OO3,lsrael announced that the Palestinian territories between the boundaries of 1967

and the separation barrier, northern West Bank, as a closed military zone, and asked

the Palestinians to obtain permits from the Occupation's authorities to continue living

and for access to this tenitory. In view of the racial separation barrier surrounds the

existing illegal settlements and the areas which will be expanded, it is clear that Israeli

Occupying forces are targeting occupying Palestinian lands through the construction

of this barrier, which is not in fact.a security measure fbr it. Indeed, the barrier doesn't

isola'te the occupying power from the Palestinian territories, rather isolates the

Palestinian citizens from each other2s.

Article II olthe Charter of the United Nations 1945 requires all members in

their international relations to refrain from threat or the use of force against the

tenitbrial integrity or political independence of any state, or in any other manner

inconsistent with the purposes of the United Nations26. Resolution No. 242 of the I"IN

Security Council in 1967 confirms on inadmissibi[ity of the acquisition of tenitory by

war and calls for the withdrawal of the Occupation armed forces from territories

occupied2T. International Court of Justice acknowledged in its advisory opinion issued

on July g 2004, the armistice line of 1949 constitutes the legitimate boundaries of the

West Bank and Gaza Strip, considering the Occupying.power expansion, including

25Palestinian Negotiations Affairs Department , "Unilateral Re-demarcation of the borders",

hnp ://www. nad-plo. ordindex.php (Februaiy 24, 20 I 6)

'ucharter, of the'United Nations, http://www.un.org/en/sections/un-charter/chapter-i/ (February 24,

2016)

"LTNGA Doc A/286 cited in Origins and Evaluation of the Palestinian Problem: l9l7-1988 Part II/
UNGA Res A/RES/ 273 (1949),
https://unispal.un.org/DPA/DPR/unispal.nsf/0/D4421 I I E70E417E3802564740045A309
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settlement activities and the construction of the separation.barrier, as illegitimate and

a violation of its obligations as an occupying pbwer28.

1.2. Recognition of Palestine in the United Nations

The israeli-Palestinian conflict's relation to the UN began when the British Mandate

goverrrment put the subject of its mandate for Palestine on the agenda of the assembly

to decide on the existence and persistence and, in order for the General Assembly to

determine the Israeli-Palestinian conflict and to settle its legal status as soon as the

British Mandate is foregoing.

The United Nations General Assembly passed, during its second session held

on 29th November 1947, its famous resolution number "181," deciding to divide

Palestine under the British Mandate into two states, Israel and Palestine. Israel was

allocated under this resolution about q2.ggb of the total area of Palestine, while

Palestine was allocated remaining 56.47% of the area of Palestine, and 0.65%o for the

city of Jerusalem, which had been deVeloped on the basis of the.content of the

resolution under International Trusteeship System2e.

Palestinians rejected this resolution fot being an unfair resolution against their

national cause and national aspirations for independence and -statehood, but at the

same time the Zionist movement, which was leading the Jewish communities in

Palestine, started implementation of the part pertaining to Jewish state by announcing

28university of Oxford ,"L0gal Consequences of Israel's Construction of a Separation Barrier in the

Occupied Territories", htto://www.nad-plo.org/userfiles/file/Reports/wallrelatedl.pdf (February 2004).

"LTNGA Doc A/286 cited in Origins and Evaluation of the Palestinian Problem: 1917-1988 Part II/

https://unispal,un.orey'DPA/DPR/unispal.nsf/0/D4421 I I E70E4l 7E3 802564740045,{309



immediately after the'-termination of the official British goveffIment for its mandate

over Palestine, for the sb-called the state of Israel on May 15, 1948.

The Israeli occupying forces, didn't abide by their area allocated under the

dividing resolution, it took over,77.4Yo of"the total tenitory of Mandatory Palestine

territory, in addition, they sought.to apply the principle of land without people, and

started implementing a policy for ethnic cleansing by confronting Palestinian through

displacerirent and expulsion campaigns carried out by their forces for a forced

migration from their homes and properties located in areas controlled by the

occupation forces3o.

The Israeli occupying forcEs, violated the General Assembly division

resolution, it took over vast tracts of territories allocated for the Arab State, as well as

the implementation of the forced'displacement of the population and other crimes and

violation which have not stopped to this day, on December ll, 1948 the United

Nations General Assembly adopted resolution No. 194 which provides for the right of

return and compensation for Palestinian refugees3'. The UN Security Council has

recommended, pursuant to Resolution No. 69 dated March 4, 1949 to accept Israel's

membership in the United Nations, as the United Nations General Assembly decided

by Resolution No. 273 issued by the third session of the General,Assembly on May I I

,1949, to accept the statb of Israel as a member in the United Nations.

In order for the Gener_al Assembly to emphasize the enforceability of the

dividing resolution and the necessity of respect and commitment by the Occupying

powe_r to the boundaries established in the dividing resolution and to implement the

30Palestinian Negotiations Affairs Department, "Palestine Borderline"
plo.ordindex.php (February 25,20 I 6).
3 rPalestinian Negotiations Affairs Department, "Palestine Borderline"
plo.ors/index.php (February 25,20 I 6).



right of refugees to return, it expressly included in tlie text of its resolution to approve

the acceptance of the statO of Israel in the United Nations, Israel explicit approval

statement to resolution lSl,and resolution No. 194 without res"ervation. The United

Nations General Assembly held on l4th Oct 1974 adopted resolution recognizing the

right of the Palestinian people to self-determination and independence, and on

20thAugust 1980 the Security Council adopted resolution No. (478), which refused to

recognize Israel's decision on the annexation of Jerusalem; and considered null, void

and illegal. However, Israel did not comply with any of the above decisions and did

not comply with at ali.

As per the international law, governing relations between sovereign stales

,.ui, that the state i3 the main body in the international law. However, as of the

beginning of the last century, the international organizations such as the League of

Nations were occupied by bodies who acquired positions as personalities of

international law and then the niitional liberation movements began to stand on the

international stage and have their rights recognized in the international law32. The

Geneva Conventions of 1949 and the additional Protocol of 1977 were made to give

these movements distinctive positions'in piotection rights as combatants and prisoners

of war. Accordingly, the PLO still possess the most dominant part of land and to the

extent that one can say that the position of the PLO in the international arend is the

closest thing to "State without accomplishing the soveieign state procedures"33.

PLO made varioirs achievements at international level, the most important of

.i

which w'as the adoption of United Nations General Assembly in its resolution dated

22nd Nov 1974 which recognizes PLO as legitimate representative of the Palestinian

32Mohammad Fahad, Al-Shalaldeh, Iniernaiional Huinanitarian Low, Alexandria, Munsha'at al-

Ma'arif, 2005,170.
33 lbid, l50



people. The organtzation has gained Observers status at the United Nations as a

movement of national litieration. Observer is not in the meetings of the General'

Assembly only but, in all conierences held under the supervision of the UN and the

internation al organizations which emerge from those. Thus, PLO gained the observer

status in about seventeen Organization spouts of the United Nations, such as

LINESCO, FAO, WHO and other oiganizations3t. At the regional level in 1976, it has

become a fuil member of the Arab League, and member equalent to other countries at

the Non-Aligned Movement and the Orgzinization of the Islamic Conference (OIC).

The achievements of. the Palestinian Liberation Organization, are not limited to

political and diplomatic levels but, have been expanded to include economic, cultural,

financial and military areas as well3s. In l988,,the nineteenth Palestinian National

Council in Algeria announced the so-called Declaration of Independence of State of

Palestine.

In 1993, the PLO made a resolution to seek independence through negotiations

and therefore PLO together with Israel signed number of agreements between 1993

and 1999, known to everyone as "Oslo Accords" whereby Israel recognized the PLO

as the legitimate representative of the Palestinian people. Oslo Accords was put on the

basis of resolving the issues of difficult and permanent status36. Certain principles

which have been agreed upon within these agreements include:

'o3n4 Dec. l975,the Security Council has invited the Palestine Liberation Organization to attend the

ongoing discussions in the Coun6il about the Israeli raids on Palestinian refugee camps in Lebanon that

yeir. The invitation was based on Article 37 of the Council's procedures and not on the basis of Article
(39). The difference between them is that the first article for the State which is not representative or a

member. of the Security Counbil, while Article (39) to invite persons, This means that the invitation

was directed to the PLO as a (state).
r5For example, It is a full-fledged member of ihe Arab Fund for Economic and Social Development, the

Arab Monetary Fund, and the Arab Organization for Education, Culture and Science from l98l
36Palestinian Negotiations Affairs Department/ Claims Resolution, http://www.nad-
plo.ore/etemplate.php?id= I 39 (F eb24,201 6)



(1) The interim period will be time-limited.

(2) Nothing that would adversely affect the negotiations of permanent status shall be

done.

(3) The final solution must comply with the IIN resolutions (242,338), which affirm

the inadmissibility of the acquisition of Palestinian tbrritory by military force.

However, Israel despite the signing of Oslo Accord is still breaching

provisions of these agreements and principles, and as yet not ended its occupation.

is supposed that the Israeli occupation forces will substantially withdraw from all

the West Bank and Gaza Strip37.

The interiin agreement between Israel and the PLO, categorized the lands of the west

,t

bank into three main areas3t:

Area A: formats of almost 15%, includbs most of the Palestinian population of the

West Bank, most of the governmental powers are endowed to the Palestinian

Authority (PA).

Area B: formats 2OYo, includes Palestinian civil control and joint Palestinian Israeli

security control, later on the Occupation forces retained security and transferred the

civil matters to PA.

Area C: covers 65% of the west bank, its under the full control of the Occupation

with education andgoverrrment. The PA responsibility is to provide their civilians

medical services; however the infrastructure necessities and the

remains in Occupation's control.

services supplement

3TPalestinian Negotiations Affairs Department, "Claims Resolution", http://www.nad-
plo.org/etempiate.php?id: I 39 (F eb 24.20 I 6)
38Palestinian Negotiations'Affairs Department, "Claims Resolution", http://www.nad-
plo.ordetemplate.php?id: I 39 (F eb 2a.201 6)
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Oslo agreement, divided these lands in a way meant to gradually transfer and

permeate authoiity to the PA, which was not even planned to satisfy the long term

needs of demographic growth. The previous mentioned areas A and B; were

systematically defined by the drawing lines around the population of the Palestinian

living there at the time when Oslo agreement was signed. Around 2.5 million

Palestinian lives in these areas, which already been subdivided into an almost 160's

units of land that have no territorial contiguity. Therefore, lands C.is defined as of all

the lands surrounding areas A and B, they additionally have a territorial contiguity3e.

As for the cause of the ISraeli settlement to the Palestinian territory, the

occupying power is still constructing and expanding the illegal settlements, the Fourth

Gen-eva Convention which was acknowledged by the Occupying power in June l95l

and,which has not been voided by "Oslo Accords" prohibits the Occupying power

from constructing settlements in the occupied Palestinian territories. According to

Article 49 (6) of the Fourth Geneva Convention, "the Occupying Power shall not

deport oi move its own civilian population into the territory it occupies"4o, and "Oslo

Accords" confirmed this opinion. Section 3l of the "Oslo Accords" provides'that "the

two states shall consider the West Bank and Gaza Strip as one territory that the unity

of which shall be maintained and status during the interim period." This section also

states that "Neither party shall initiate or take any action that may change the status of

the West Bank and the Gaza Strip while waiting the result of the permanent status

negotiations".al

"Middle East and North Africa Programme," Jerusalem: The Cost of Failure",
https://www.chathamhouse.org/sites/files/chathamhouse/public/Research/Middle%20East/bp02l0jerus
alem.pdf (F eb 2a.201 6).
aoConvention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, l2 August
I 949, httpi//www.icrc.or9ihl/WebART/3 80-600056 (F eb 2a.20 I 6).
arDeclaration of Principles, http://www.refworld.orddocid/3de5e96e4.html (Feb 24.2016)
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The Israeli Occupying power continues doing otherwise through separation barrier,

and implementation of settlement projects, as agaiirst the rules of international lawa2.

L.3. Applicable Internati6nal law

lnl967, the remaining of the Palestinian territories after the Nakba (1948 Palestinian

Exodus) lias fallen under Israeli occupation, violating the intemational law and the

Declaration of Principles of the International Law concerning Friendly Relations and

Cooperation among States in accordance with the United Nations Charter which says:

"No region in any state shall be subjected to military occupation resulting from the

use of force in contrary to the provisions of the Charter". Which means that no state

shall take over the territory of another state as by use of force or threat to use? It shall

not recognize the legitimacy of acquirin g any territory by the threat or use of force.

The Occupaion forces claims that it is not in the process of "occupation" of the

occupied Palestinian territories; rather it is "management", so the Palestinian land is

not within the scope of the Fourth Geneva Convention and the law of belligerent

occupation. The Occupaion forces have used legal ploy to justifu its position and to

attempt to provide groundless jurisprudential justification. Accordingly, Missing

Reversioner theory was developed to strengthen its arguments for its non-compliance

with ,Fourth Geneva Conveniion and law of belligerent occupationa3. This theory

contenbed that Jordan and Egypt were.not the legitimate sovereigns in OPT. Since

there was ho ousted legitimate sovereign "a missing reversioner" to whom the

territory would revert, the Occupation forces could make possession of OPT given

a2Palestinian Negotiations Affairs Department, '!lsrael's violations of the Oslo agreement",
http://www.nad-plo.ordatemblate.php?id:75 (February25,20 I 6)

o'.This argument was presented for the first time by Yehuda Blum, "a missing reversioner ", Reflections
on the status ofJudea and Samaria, Israeli lawjournol 3, (1968),279
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that they have a relatively stronger title to the territories. This is argued on the basis of

strange interpretation of common article 2 of the Geneva Conventions. Article 2 that

reads:

"The Convention shall apply to all cases of partial or total occupation of

the territory of a High Contracting Party. . .."

Thus it is argued that the object and purpose of the law of belligerent occupation

is to protect the rights of the ousted sovereign holding valid legal title. Therefore, it

has been suggested that because Egypt and Jordan were not the two states of

legitimate sovereignty in the Occupied Palestinian Territories before 1967 thus, those

areas shall not be affiliated to a "High Contracting Parties." According to this

perspective, the legal status of Occupying power (Israel) in the occupied territory is

that it is a state legally in control of the tenitory due to the inability of any other

country to perform it better.

The Occupation power Israel, claims that they have the right in the occupied

Palestinian territories rather than Jordan and Egypt on the basis of the concept of

"defensive invasion." Based on this concept, they took over the occupied Palestinian

territories in 1967 during the "defensive" War against both Jordan and Egypt, which

did not have a valid legal basis for the ownership of such territories; hence they have

the full legal control over the occupied Palestinian tenitoriesaa.

The introduction of these descriptions and titles confer them on the occupied

Palestinian territories, it's a continuos Israeli project since the occupation of

ooThe Chronicle of the Middle East & North Africa, "Jewish settlements in the occupied Palestinran

territory", https://chronicle.fanack.com/oalestine/history-past-to-present/jewish-settlements/ (January

20,2016)
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Palestinian land, which is a process based in deep studies drafted by senior Israeli

jurists and adopted by Israeli politicians and decision-mdkers. However, The Israeli

legal experts and officials did not use ,i*itu, descriptions of the Egyptian or Syrian or

Lebanese territory, which means that this process was confined to the Palestinian

territories only.

Since the occupation of the Palestinian tenitories, the Isreli occupying power

trying stubbornly to exclirde the description <occupied territories> of this land and hhs

tried to fabricate several other descriptions since its occupation. The most damaging

Mentality that was invented by the Zionist tliought, when lawyer Meir Himar who

served in the military pu6lic prosecutor for a long time, and was a legal adviser to

Defense Minister Moshe Dayan, before becoming president of the Israeli Supreme,

Court of Justice, said that the Israeli position in the occupied Palestinian territories is

better than the Jordanian in.the West Bank and Egyptian in the Gaza Strip45. The

professor of law at the Hebrew Univorsity at that time, Dr. Yehuda Blum, cling to this

argument in his detailed legal study, published it in the year 1968, in which he

defended the idea of Israeli sovereignty over the West Bank in the confrontation of

Jordanian sovereilnty." fn" seriousness of this argument, that it has become the

official stated policy of the Israeli government. Menachem Begin presented a new

argument that led to consider the Palestinian territoiies as <disputed land>, which

make the Israel's claims on these lands equal to the claims of Jordan and Egypt.a6

(This was before the recognition of the Palestinians as a people with legitimate

representative. . . PLO).

asReflections 
on the status ofJudea and Samaria, 3, the Journal oflsraeli Law No. 279, (1968)

o6This pretext was presented for.the first time by Yehuda Blum, the Institute of Public Policy, " the

status of Jerusalem", h$p://www. ipp-pal.ps/PDF/Seyasat33.pdf



The Israel's attempts to consider the occupied lands whether as <disputed

land>, or to change its name to the Judea and Samaria or change it to Area A, B and

C, or consider it as a Land without a people, and the Israel's presence in those lands is

equal if not better than Jordan or Egypt presence. Israel has used all these attempts to

free itself from the guilt of occupation and international legal constraints, which

responds to the occupation authority and the criminal responsibility for violation of

these laws and rules. Furthermore, Israel in its attempts to change the legal description

will increase the colonization of the Palestinian territories and the establishment of

settlements, and will increase the practice of acts of violence and crimes against

civilians for a degradation of international humanitarian law restrictions.

I

I

\
a
tY

The Geneva Conventions of 1949, in particular the Fourth Geneva

Convention, are considered as serious development for abiding the law, in the period

of occupation or in the period of Armed Conflict, the Fourth Geneva Convention is

centering on the status of protected (Persons in the occupied territory, their rights and

obligations of the Occupying Power towards themaT.

ln 1976, the President of the Security Council, after consultation with all

members and the approval of the majority, stated that "the Geneva Convention

relative to the Protection of Civilian Persons in Time of War of August 12, 1949 shall

be applicable to the Arab territories occupied by the Occupaion forces since 1967a8.

The origins of the PLO in connection with the four Geneva Conventions of 1949 and

the Protocols thereof, are dated back to 1977 when the organization signed the final

Act of the international diplomatic Conference concerning the promotion and

aTMohammad Fahad, Al-shalaldeh,lnlernational Humanitarian Low, Alexandria, Munsha'at al-

Ma'arif, 2005,100
a8 Statement of the President of the United Nations Security Council, United Nations documents: UN
Doc. S /PY.1922,26May 1976

31



development of international law. In 1980, the voting result was 14 to none, with one

abstenee and the Security Council blamed the Occupaion forces for the enactment of

the "statute" conceming Jerusalem, which was a violation of international law and

does not affect the continuing application of the Fourth Geneva Conventionae. It *as

decided not to recognize the statute and other acts that seek to change the nature and

status of Jerusalem. After the announcement of the state of Palestine done in Algeria

on l5th Nov.

1988, the 
"Executive 

Committee of the Palestine Liberation Organization orr

behalf of the Government of the State of Palestine deciddd to abide by the four

Geneva Conventions of 1949 and the Protocols thereof of 1977,the PLO submitted on

the seventh of July of 1989, a formal notification to the Swiss Union stating its

commitment to the provisions of the Geneva Conventions of 1949, and the

consequent effects thereof. The signed PLO's notice has been considered as a

commitment from one side, and was welcomed. This is still far but this notice met

with rejection from Britain, United States of America and the Israeli Occupaion

Government, while it was welcomed by several countries, including non-aligned

countries, as well as the Commission on Human Rights of the United Nations at its

sixth session, held in Geneva in March 1990s0.

Similarly, the UN General Assembly also has been reiterating that the

Occupying power is bound by the obligations of the Fourth Geneva Convention in

OPT. Its Declaration on 5th Dec 2011, reconvened the International Conference of

High Contracting Parties to the Fourth Geneva Convention expressed its deep concern

over the deteriorating humanitarian situation, reaffirmed the applicability of the

aeSecurity Councit resolution 478 (1980).
50The Palestinian Red Crescent Society, "Palestinian legislation and international humanitarian lal",
hffps://www.palestinercs.org/arladetails.php?aid=2
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Convention to Occupied Palestinian Territory, including East Jerusalem, and

reiterated the need for full respect for the Convention in that Territorysl.

The status of the Fourth Geneva Convention of 1949 in the Israeli's law is not

clear. According to thier law, the convention does not oblige their state, because it is

classified as one of international legislation based on agreements. This means that

although it is referring about a convention of the Occupying Power which Occupying

power is a party therein, however, it doesn't obligate, necessarily, the state bodies to

act within the framework of context. With a view to the Fourth Geneva Convention

are binding instructions to Occupying power, the Occupying power's Supreme Court

has confirmed that the Occupying power's legislator shall adopt the convention

instructions in Occupying power's legislation.

On the other hand, the customary international law, or such legal norms based

on international arena for many years, and which has the wide international approval

obligates the Israeli Occupying power to adopt those norms without the need for local

legislation. The Israeli law, for"example, recognizes the Hague regulations of 1907 as

customary laws, and therefore, in itself it is an obligation.

The ICJ issued her judgment in that regard and emphasized the importance of

IHL:'; these fundamental rules52 are to be observed by all States whether or not they

have ratified the conventions that contain them, because they constitute

intransgressible principles of international customary law... These rules indicate the

normal conduct and behavior expected of States53."

srConference of the High Contracting Parties to the Fourth Geneva Convention: Geneva, (December

5,200t ).t'Here the rules are the rules of the applicable humanitarian law in armed conflict
53legality of the threat,and use of nutiear weapons, Advisory Opinion, ICJ Reports,l 996 (226,257)
paragraphs. 79.82.
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Thus, the Occupying power's compliance with the Fourth Geneva Convention

is not supposed to be based on an optional basis with one-sided interpretations, so

when counting the occupation activities in the occupied Palestinian territory one can

observe that they have violated almost every single provision of the Fourth Geneva

Convention5a.

There is no doubt about the clarity of the contemporary international law

regarding the legal status of the occupied Arab territories, they are subject to the

occupation which obligates Israel as an occupying power to acknowledge the

principle of applicability of the provisions and rules of International Humanitarian

law, on both customary and contractual aspects, on such territories, which the

authorities continue to refuse using various legal arguments and justificationsss.

The applicability of Geneva Conventions to the OPT is confirmed by the

International Court of Justice which delivered its advisory opinion on the Legal

Consequences of the Construction of a Wall in the Occupied Palestinian Territorys6,

where the ICJ replied to the allegation of the Israeli Occupying goverrlment that the

Fourth Geneva Convention is not applicable to the Palestinian Territories, in that

regard, the court stated that since the Palestinian territories have been taken over by

Occupying power as a result of War therefore the Occupying power controls over the

Palestinian Territories shall be consistent with the Geneva ConventionsT.

5aMohammad Fahad, Al-shalaldeh,lnternational Humanitarian Law, Alexandria, Munsha'at al-

Ma'arif, 2005,177
"rbids6university of Oxford, "Legal Consequences of Israel's Construction of a Separation Barrier in the

Occupied Territories", htto:/iwww.nad-plo.orgy'userfiles/file/Reports/wallrelated I .pdf (February 2004),

for more details: http://www.icj-cij.ore/homepage/arladvisory/advisory 2004-07-09.pdf
,,MoNIToRrNG ISRAELI COLONIZATION ACTIVITIES in the Palestinian Territories,

http://www.noica.orq/detail s.php?ArticlF I 720
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Until the time where the Occupying power respects its obligation under the

Fourth Geneva Convention concerning the Protection of Civilian Persons in Time of

War, 12 August, 1949, as well as other principles of international law in particular

those provisions of the Convention that obligates the occupying power to protect the

status quo, human rights and prospects for self-determination of the occupied people,

violations of the rights of Palestinian civilians shall continue. The Convention also

obliges all State Parties to enforce the Convention in the face of "grave breaches".

Since 1967, the Occupying power has refused to accept this framework of legal

obligations. Not only has it failed to withdraw from the occupied territories, but

during the occupation, it has created heavily armed settlements, bypass roads and

security zones amidist future Palestinian State and this seriously compromises basic

Palestinian rightss8.

One source that addresses the obligations towards the inhabitants of the

occupied territories is documented in the Fourth Geneva Convention (1949). These

provisions impose on the occupying state overall responsibility for the security and

welfare of the citizens living inside the occupied zone. The crucial criterion for the

validity of the provisions of the occupation on the particular state regarding the region

is the presence of "effective control" over the part of the state on the same area. In

cohtrary to their claim, the Supreme Court of Justice decided that the formation and

continuation of the occupation is related to the readiness of the occupying state to

activate a system to manage the lifestyle of the citizens, but it is limited to the cxtent

of military control over the area. More than that, to be considered a certain area as

occupied territory, it is not need that a constant military presence on all parts. At the

discretion df the finest experts in humanitarian law, effective control can exist even if

ssMohammad Fahad, Al-Shalaldeh, International Humanilqrian Law, Alexandria, Munsha'at al-
Ma'arif, 20051177
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the army controls the main points in a given area reflects the power in the entire

region and prevents crystallization of central rule alternative works to extend its

control and authority.

The large-scale of their control in the occupied territories, and on the ground,

it creates a reasonable basis for assuming that this control amounts to "effective

control", and therefore, the provisions applicable to the occupation of Israel. Even if

the Occupying power's control of the occupied territories is not classified as "effective

control", and the region is considered as occupied territory, this does not mean that

they are exempted from any responsibility under international humanitarian law. This

law is not limited to the protection of citizen's lives under the occupation, but

includes various instructions that aim to protect citizens in time of armed conflict,

regardless of the status of the region where they are locatedse.

The International Humanitarian law (IHL) is the law of war and applies from

the commencement of any conflict, in this case the initiation of the 1967 war marks

the beginning of the applicability of IHL in the West Bank and Gaza60. These laws

continue to apply until a general conclusion of peace is reached. In the case of a

military occupation, the Fourth Geneva Convention Relative to the Protection of

Civilian Persons in Time of War of 1949 lays out the rights and duties of the

Occupying Power. The Geneva Conventions are considered to be customary

international law and are thus binding on all states, including Israel. Further aspects of

IHL, namely article 5l (Protection of civilians) and article 52 (protection of civilian

objects) of Additional Protocol 1 to the Geneva Conventions of 1977 are also

seB'Tselem, " Israeli obligations under International Law",
http://www.btselem.ore/arabic/gaza-strip/israels-obligations (23 Jan,20l6)
6olnternational Committee of the Red Cross, "What is International Humanitarian Law",
hnps:i/www.icrc.ordeng/assets/fi les/other/what is ihl.pdf
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considered to be customary international law and are also binding on the Occupying

power's actions in the occupied territories6l.

The International Covenant on Civil and Political Rights (ICCPR)62, whose

purpose is to ensure that every individual can enjoy their basic human rights, is also

binding on the occupation's actions in the occupied territories. Despite the continued

refusal to apply the ICCPR in the West Bank and Gaza, the Human Rights

Committee, which is the monitoring body of the ICCPR, has stressed that "the

Covenant must be held applicable to the occupied Palestinian territories where Israel

exercises effective control.63"lsrael is also a state party to the Intemational Covenant

on Social, Economic and Cultural Rights (ICSECR). The monitoring Committee of

the ICSECR criticised Occupying power's discrimination between Jews and

Palestinians in the Occupied Palestinian Territories, noting its concern that "the

Government's written and oral reports included statistics indicating the enjoyment of

the rights enshrined in the Covenant by thier settlers in the occupied territories but

that the Palestinian population within the same jurisdictional areas were excluded

from both the report and the protection of the Covenant. The Committee is of the view

that the State's obligations under the Covenant apply to all territories and populations

under its effective control. The Committee therefore regrets that the State party was

not prepared to provide adequate information in relation to the occupied territories.6a"

Article 47 of the Fourth Geneva Convention concerns the inviolability of the

rights of protected persons in occupied territory. It states that such persons shall not

6r Protocol additional to the Geneva Conventions of l2 August 1949 and relating to the Protection of
Victims in International Armed Conflicts, 8 June 1977, I l25U.N.T.S. 609
62General.Assembly. Res.2200A (XXI), 2l U.N. GAOR Supp. (No. 16) at52, U.N' Doc. N6316
( 1966), 999 U.N.T.S.l7l, entered into force Mar.23, 1976.
63Concluding Observations of the Human Rights Committee, "Concluding Observations, Comments"

CCPNC/791Add.93 at para.l0,(August 18.1998)
6aConcluding observations of the Committee on Economic, Social and Cultural Rights: Occupying
power, E/C.l2l l/ Add.27, (December 4, I 998)
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be deprived "in any case or in any manner whatsoever, of the benefits of the [Fourth

Geneva Convention] by any change introduced...by any annexation by the occupying

power of the whole or part of the occupied territory". This provision highlights a

fundamental principle of international humanitarian law, namely, that the annexation

of occupied territory in no way affects the rights and duties of an occupying power in

relation to the protected persons in that territory. The official commentary to the

convention reiterates that while occupation of tenitory as a result of war - in the

immediate instance the 1967 "Six-Day War" - represents actual possession to all

appearances, it "cannot imply any right whatsoever to dispose of territory6s." Noting

that the reference to annexation in Article 47 cannot be considered as implying

recognition of this manner of acquiring sovereignty, the Commentary states that a

decision on annexation cannot be made while hostilities continue but can "only be

reached in the peace treaty." Thus the unilateral actions of the Occupying power

goverrrment and military in building the Wall on occupied Palestinian territory that

will result in the de facto annexation of vast amounts of the West Bank violates the

rule of customary international law that territory cannot be annexed by force.

The United Nations General Assembly and Security Council have condemned

the occupation power's de facto annexation of occupied territory in Resolution after

Resolution66.These resolutions consistently reaffirm that the acquisition of tenitory by

military conquest is inadmissible and confirm the applicability of the Fourth Geneva

Convention to the territories under the occupation since 1967. The resolutions

constantly condemn Occupying power's policy of creating "facts on the ground" in an

attempt to change the legal status of the occupied areas that it has declared annexed.

u' 
Jean S. Pictet "Commentary: IV Geneva Convention" ,(lnternational Committee of the Red Cross,

1958),275
66 E.g. Security Council Resolution 252 (1968), Security Council Resolution 465 ( I 980), Assembly
Resolution 56/32 (2001
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The Occupying porver has, however, rejected the content of these UN resolutions, and

continues to defy the international community and disregard its rights and

responsibilities under international law. Palestinians fear that by building the Wall

within the West Bank is in fact encouraging many more settlers to establish new

colonies, or to join the existing ones that will be west of the Wall. John Dugard, the

Special Reporter of the United Nations Commission on Human Rights has stated that

the Wall is a tool to facilitate the settlers' territorial expansion which represents "de

facto annexation" and is therefore illegal under international law. He dismisses

Occupying Power's claims that the Wall is a necessary and temporary security

measure stating that "the reality is that this is a creeping form of annexation6T."

The ICJ's advisory opinion _ that the wall built by the Occupying govemments

in the Occupied Territories violates its obligations under both IHL and international

human rights law- strikes me as accurate. Thses settlements in the West Bank

violate, inter alia, Article 49(6) of the Fourth Geneva Convention6t but because of the

Occupying power's decision not to participate in the advisory proceedings, and

because of the Court's failure to conduct an independent, impartial investigation for

itself (or even to solicit additional evidence), the majority manifestly lacked "the

requisite factual bases for its sweeping findings.6e" Even assuming, as Judge

Buergenthal stressed:

67 ccgl rights expert: Securiry fence is illegal annexation", Associated Press, March 27,2003
68 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 2004 l.C.J. 136 (July 9).
6e(Declaration of Judge Buergenthal) at page 240... decide the validity of Occupying power's security

claims, the Court relied on little more than a report by the Secretary-General of the United Nations and

a statement Occupying power submitted "limited to issues of jurisdiction and judicial propriefy,"

although the Court said it included "observations on other matters," including Occupying power's

security concerns./ and see also : (noting that the Court "fails to address any facts or evidence

specifically rebutting Occupying power's claim of military exigencies or requirements of national

security" and "barely addresses the summaries of Occupying power's position on this subject that are

attached to the Secretary-General's report and which contradict or cast doubt on the material the Coun
claims to rely on"). It would have been advisable, in my judgment, for the ICJ not to hear the case as a
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"That on a thorough analysis of all the relevant facts, a finding could well

be made that some or even all segments of the wall violate

international law . . . .To reach that conclusion with regard to the wall as a

whole without having before it or seeking to ascertain all relevant facts

bearing directly on issues of the Occupying power's legitimate right of

self-defense, military necessity and security needs, given the repeated

deadly terrorist attacks in and upon the Occupying power proper coming

from the Occupied Palestinian Territory to which they have been and

continues to be subjected, cannot be justified as a matter of law, the

humanitarian needs of the Palestinian people would have been better

served had the Court taken these considerations into account, for that

would have given the Opinion the credibility which it lacks"7o.

In fact, the majority opinion lacks not only credibility but analytic clarity

relative to the proper analysis of the law of war. The result is, as Judge Buergenthal

emphasizes, a disservice to the humanitarian objectives that the majority purports to

vindicate. Assume the Court correctly found that Occupying power cannot assert a

right of self-defense in this context and that the wall as such therefore violates the

Charter's jus ad bellum. The dualistic axiom should be understood to insist that this

conclusion is irrelevant to the Occupying power's duty to respect (l) ad bellum

necessity and proportionality; and (2) the jus in bello in its entirety, including in bello

proportionality. The ICJ failed to examine either issue. Instead, its analysis essentially

ceased after it condemned the wall as unlawful force. It thereafter supplied little more

than a conclusion litany of various treaty provisions that it said the wall violated. It is

not that the ICJ necessarily erred in finding the wall unlawful (or in violation of these

matter of its discretion... http://www.icj-cij.ore/dockeVfiles/l3l/l687.pdf .See Western Sahara,

Advisory Opinion, 1975 I.C.J. 12,28-29 (Oct. l6); Status of Eastem Carelia, Advisory Opinion, 1923

P.C.I.J. (ser. B) No.5, at28-29 (July 23); see also 2004 I.C.J. at207- ll (separate opinion of Judge

Higgins).

'o2OO4l.C.J. at 240-41(declaration of Judge Buergenthal),'http://www.icj-
cU.orddocket/fi les/ I 3 I / I 687.pdf
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Instead, the ICJ effectively allowed its conclusion

defense to obviate the need for this analysisTl.

exigencies or by the requirements of national security or public orderT3

treaties); it is that, even so, the dualistic axiom should have led the Court to offer

guidance on ad bellum and in bello law beyond merely condemning illegal force.

that they lacked on the right to self-

Whatever the ad bellum legality of the wall as a measure of self-defense, for

example, the dualistic axiom requires an independent ir bello proportionality

analysis-that is, an analysis of the extent to which the wall may be "expected to

cause incidental loss of civilian life, injury to civilian objects, or a combination

thereof, which would be excessive in relation to the concrete and direct military

advantage anticipated72."The Court (lacking evidence on this issue) simply neglected

it. In fact, The Wall may be seen as an extreme version of denying the analytic

independence of ad bellum and in bello judgments: it suggests that the former not

only affect but determine the latter. Relative to in bello proportionality, the Court,

without evidentiary analysis, offered only the ipse dixit that it is not convinced that

the specific course they have chosen for the wall was necessary to attain its security

objectives. The wall, along the route chosen, and its associated r6gime gravely

infringe a number of rights of Palestinians residing in the territory occupied by their

forces and, the infringements resulting from that route cannot be justified by military

'r Robert D. Sloane/ The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in Bello

in the Contemporary Law of War/ Boston University School of Law Working Paper No. 08- 14lpage

87,http://www.bu.edu/law/workingpapers-archive/documents/sloaner040708rev5andfinal-000.pdf
(Decl4,2015)
72 Protocol I, supra note 30, art. 5l(5Xb)
"l.c.l,2oo4 at 193.
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A more credible and sophisticated analysis would have sought and considered

evidence bearing on the asserted military exigency carefully, even assuming the wall

were unlawful, and then opined on proportionality relative to "individual segments of

. 14.-
rts route.' "'

The ICJ's tacit justification for disregarding the dualistic axiom in The Wall

seems to be the view criticized by Lauterpacht more than fifty years ago: that any

effort to offer guidance on the conduct of hostilities in the context of unlawful force

might confer a veneer of legitimacy on that force. This is misguided, for "it is not the

existence of rules for the conduct of war which causes states to resort to force but

more fundamental factors in international relations." The foregoing logic is also

counterproductive. Unsurprisingly, and as experience since The Wall affests.

Occupying power will not accept (nor would any state) the Court's cavalier dismissal

of its national security interests. Nor will it obey an order to dismantle the wall

forthwith. That does not mean the ICJ should refrain from declaring a situation

unlawful or issuing an appropriate remedy because it anticipates disobedience; only

that it should not allow this initial finding to obviate the need for further legal

analysis. It is not unreasonable to believe that had the ICJ made its views on

proportionality available, Occupying power would have considered themTs.

'old. at244 (declaration of Judge Buergenthal)/ http://www.icj:cU.org/docket/files/l3l/l687.pdf
"Robert D. Sloane/ The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in Bello

in the Contemporary Law of War/ Boston University School of Law Working Paper No. 08-14 /page

87, http://www.bu.edu/law/workingpapers-archive/documents/sloaner040708rev5andfinaL000.pdf
(Decl4,20l5).
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This is not speculation: the Occupying Power's Supreme Court considered the

complex, fact-intensive judgments about in bello proportionality raised by the wall (or

security fence). Based on a sophisticated in bello analysis, it ordered parts dismantled.

These orders, backed by effective domestic institutions of enforcement, did much

more to ameliorate the injuries to Palestinians than did the ICJ's opinion, which

simply declared the wall unlawful and then neglected the hard questions about irr

bello proportionality. This is not to suggest that the Occupying power Supreme Court

necessarily gave the right answer on each issue. But its willingness to work out a

concrete theory of in bello proportionality and to apply it to the factually complex,

politically sensitive circumstances of the conflict contributed far more to IHL's

objectives than the ICJ's categorical declaration and elision of the dualistic axiom76.

True, the ICJ has a limited capacity for fact finding and a distinct institutional

role within the intemational system. It would be misguided to suggest that the Court

could, or should, have undertaken an analysis comparable in specificity or approach to

that contained in the Occupying power decisions. But had it rigorously analyzed the

jus rz bello after finding the wall unlawful, Beit Sourik and Mara'abe suggest that its

judgment would have been considered seriously by their courts. By declining to

engage difficult in bello issues, the ICJ failed to offer guidance to a state whose

judiciary has historically treated international law seriously. Because domestic

incorporation and internalization is one of the most effective means by which

international law is enforced, the ICJ's approach in The Wall seems not only

'uRobert D. Sloane/The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in Bello

in the Conternporary Law of War/Boston Universiry School of Law Working Paper No. 08- I 4 /page 87

httlr://www.bu.edu/law/workingpapers-archive/documents/sloaner040708rev5andfinal 000.pdf
(Decl4,20l5)



misguided but counterproductive. It did little but weakens the ICJ's credibility and

authority for the future. The Wall's failure to analyze the facts rigorously or to

consider the Occupying power's claims of military necessity diminishes the decision's

force. Outside the politically charged context of the Occupying Power's- Palestinian

conflict, one may be sure that states, relative to themselves, will not heed a judgment

that dismisses the relevance of their national security interestsTT.

'Robert D. Sloane/ The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in Bello
in the Contemporary Law of War/ Boston University School of Law Working Paper No. 08-14 /page

37, httfr://www.bu.edu/law/workingpaoers-archive/documents/sloaner040708rev5andfinaL00O.pdf
(Dec14,20l5).
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2. Chapter Two:The jurisdiction of the International

Criminal Court

The Court is an essential element of the international legal system and an essential

contribution to the national courts in their efforts to prosecute suspected characters.

The idea of the International Criminal Court emerged as a judiciary mechanism aims

at deterrence by application of international law; as a result of the horrific abuses

against humanity.

2,1. The Essence of International Criminal Court(ICC)

The idea of establishing an international criminal court has always inspired those in

charge of the international law and the concerned to punish the perpetrator of

international crimes before the establishment of the League of Nations and is

demonstrated by the attempts to prosecute the Emperor of Germany by the victors of

the First World War but, these efforts failed. The Second World War occurred and a

new generation of war crimes perpetrators and crimes against humanity has emerged,

this in turn reiterated the need to create a court that can deter perpetrators of

international crime and limit their activity. The Nuremberg court came to try Nazi

leaders and the Tokyo Tribunal for war crimes, which has specialized in trying

Japanese leaders' wartime leaders. These courts have had a great role in codifying

intemational criminal law, despite the criticism made to it, these courts has resulted in

a lot of the rules of international criminal law concerning the adaptation of the crimes

and their elements that were not existed before the trials of Nuremberg and Tokyo.
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2.1.1 Establishment of ICC

The first establishment steps of the court began when the General Assembly of the

LIN in 1947 assigned to commission of the international law legislators for the

drafting of a law penalizing crimes against humanity, peace and security violations

but, the project did not come out and remained suspended because of the political

problems that overshadowed the international relations through what was known as

the period of the cold war between the Western camp led by the United States of

America and the eastern camp, led by the former Soviet Union78.

In 1982, the legislator from the International Law Commission provided the

first report of the rationing project which included general rules on international

criminal law; the drafting of this project was finished in 1991. Then from 1993 to

1994 two temporary criminal courts convened to prosecute perpetrators of war crimes

and crimes against humanity in the former Yugoslavia and Rwanda, and those

Tribunals have contributed to the establishment of many of the jurisprudence of

international crimes but, it was not enough for the intemational community leading

the Security Council to seek the establishment of a permanent international court.

In 1998, the UNs General Assembly requested the International Law

Commission to submit a report on the international criminal jurisdiction to prosecute

drug dealers; here a panel of international law experts submiued to prepare a draft

statute and was submitted to the Eighth Conference of the UNs to prevent

international crime and punish criminals, the human needs to establish an

intemational criminal court were realized, and in April 1998 the Commission has

completed the preparatory work and, the Rome Statute of the international Criminal

""The Establishment of the International Criminal Court and its jurisdiction",
http://www.aljazeera.net/news/pages/7e617add-be36-4afe-9fce-cd79784e5525
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Court has been adopted in July 17 of 1998, which in turn was considered the most

important since the adoption of the Charter of the UNs.

The Rome Statute of the International Criminal Court was adopted in 1998,

after the approval of 120 countries on the establishment of the court, with 21

abstentions, and the objection of seven countries, including the United States and

Israel.

The signing on the Statute of the Court was availed starting from July l8th,

1998, until December 3l't,2000 at the headquarters of [INs, and the quorum was

complete on April ll,20)2 and entered into force on July l,2OO27e. The International

Criminal Court was established under the statute as a permanent body with the

authority to exercise its jurisdiction over persons for the most serious crimes of

international concern8o.

The headquarters of the Intemational Criminal Court shall be in The Hague,

Netherlands, and the Court may convene elsewhere, whenever it considers it desirable

and as stipulated in this statute.sl

Among the jurisprudential definitions, Dr. Mahmoud Cherif Bassiouni,

defined the International Criminal Court as "an international legal entity, and not a

local Supreme Court, established by intemational convention and has supplementary

jurisdiction of local criminal jurisdictions2".

"more details about the Rome Statute of the International Criminal Court follow: https ://www. icc-
rna

o'Arlicle (l ) of the Rome Statute of the ICC
t'Articte (3) of the Rome Statute of the ICC
82Mohammad Fahad Shalaldeh, international humanilarian law, Dar Al-Feker Library, 2005,347
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Based on the first article of the Rome Statutes3, we note fundamental characteristics

such as the following:

{. It's a permanent judicial body, which is one of the most characterizing features

to it from all other previous international courts, as they were temporary

tribunals for specific purposes. This feature means that the legal existence and

its jurisdiction are continuing and do not end with the end of its assignment,

the establishment of a permanent intemational criminal court will work on

consolidating intemational criminal law, that law which states participated in

the drafting and approval thereto, and that any law sought for effectiveness

and respect for its provisions needs to have a pennanent and independent

judicial system so as to work on the confirmation of respect for these

provisions. And the continuity feature of the court will relief the international

community from the political efforts and additional material expenses for the

establishment of special international courts have jurisdiction in the

perpetrator of international crimes in conflicts or specific areas.

* It exercises its jurisdiction on the basis of the individual criminal international

responsibility: the individual criminal international responsibility is an

application of the jurisdiction of the International Criminal Court to natural

persons who commit a crime after reaching the age of eighteen years and not

to legal persons such as the State or legal persons from companies, for

example, and organizations. And later we will talk at length with respect to the

international Criminal individual responsibility.

t'Art. l: The Court: An International Criminal Court ('the Court') is hereby established. It shall be a
permanent institution and shall have the power to exercise its jurisdiction over persons for the most

serious crimes of international concern, as referred to in this Statute, and shall be complementary to
national criminaljurisdictions. The jurisdiction and functioning of the Court shall be governed by the
provisions of this Statute.
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* It exercises its jurisdiction towards the most serious crimes on the

international entity set forth in its statute in accordance with the legal base.

Previously during the preparatory work on the crimes that fall within the

jurisdiction of the Court, we note the agreement of views of all the

participating delegations on the meeting of the Preparatory Committee

concerning the establishment of the Court at its meeting on the importance of

the court's jurisdiction to be limited to the most serious crimes of concem to

the international community as a whole, and to develop specific criteria for

this jurisdiction in order to avoid non-infringement on the jurisdiction of local

courts; also opinions agreed in general on the necessity of the definition of

crimes within the jurisdiction of the court in a clear and precise definition, and

some delegations expressed concern about the potential for duplication or

obstruction of the work of the international law Commission on the draft Code

of crimes against the Peace and security offenses. And later in this study we

will talk in more detail about these crimes.

.|. It's supplementary to the local jurisdiction: Rome Statute is based on inviting

States Parties to the initiative to investigate any facts constitute crimes in

accordance with the provisions of the statute, by the competent local

authorities in accordance with local laws, on the basis that this position is a

first line of defense to deal with crimes falling within the jurisdiction of the

Court. In the case of the inability of local authorities to carry out this task for

one reason or another, as it's not competent or capable, the jurisdiction shall be

vested to the International Criminal Court.
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.E In its work and powers, it's subject to the provisions of the Statute: the court

shall have the legal capacity necessary to exercise its functions and fulfill its

pu{poses as set forth in this statute.

The International Criminal Court is financially, functionally and

administratively independent from the [INs, the legal relationship between them is

organized through a special agreement. The Court began an investigation in four

cases: Northern Uganda and the Democratic Republic of Congo and Central African

Republic and Darfur,

With regard to the Assembly of States Parties, it's the body that have the

privilege of general supervision of the mechanisms of the International Criminal

Court and the effectiveness of the provisions of the Statute and the Rules of Procedure

and Evidence and other rules applied by the court, or organizing the work of the court

in terms of funding, accounts and relationship other bodies like the UNs and the

hosting countrysa. Its membership includes all States Parties to the Statute, each

Member State has a representative, and limiting membership to the Assembly to the

States Parties is consistent with the logic as it is unacceptable to grant membership to

countries that have not signed the statute, otherwise it will be a motivation for the

non-ratification, however, it may grant observer status in the Assembly to the States

that signed to the Statute or the final Act of the Conference even if it does not become

aparty to the court statute8s.

8aAhmed Dughmosh, "A seminar on Democracy and Human Rights", research on the International
Criminal Court, htfp://ppc-plo.ps/arldownload-atch.php?id:290&type=2
t'Art.1l l2ll): An Assembly of States Parties to this Statute is hereby established. Each State Party shall

have one representative in the Assembly who may be accompanied by alternates and advisers. Other
States which have signed this Statute or the Final Act may be observers in the Assembly.
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2.1.2 The legal Basis of ICC (Rome Statute and the General

Principles)

The International Criminal Court was established under a multilateral international

agreement, as a result of negotiations has taken its final form in July l7th, 1998 and as

it's an international convention, the states are not obliged by force in application of the

principle of "consensual acts". Article IV of the Statute provides:

1. The Court shall have international legal personality. It shall also have

such legal capacity as may be necessary for the exercise of its functions and

the fulfilment of its purposes .

(2)The Court may exercise its functions and powers, as

provided in this Statute, on the territory of any State Party

and, by special agreement, on the territory of any other State.

Article (2/a) of Vienna Convention of Treaties Law of 1969 provides86:

(2) For the purposes of the present Convention

(a)"Treaty" means an international agreement concluded

between States in written form and govemed by

international law, whether embodied in a single instrument

or in two or more related instruments and whatever its

particular designation;

According to Vienna Conventions

(1969,1986), this statute is considered as

International Treaties Law

treaty notwithstanding the

concerning the

an international

tuvienna Convention on the law of treaties (with annex).Concluded at Vienna on23 May 1969,
https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-l155-l-18232-English.pdf
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designation, as the designation has no importance in

as agreement, convention, protocol or declaration.

that regard, it may be designated

The jurists of international law defined the treatysTas ooagreements made by

and between the States for the purpose of organizing an international legal

relationship and defining the rules governing this relationships8". And from the nature

of the treaty system; what is applied to the statute is also applied and applied to

international treaties such as the rules of interpretation and, the application of spatial

and temporal except the availability of it otherwise, that means the states are not

obliged to be bound by the statute if they have not duly signed and ratified.

Article 2l of the Statute determines the law applied by the court in the dispute before

it, taking into account priority in the application of sources as follows 8e:

Statute of the Court in determining the territorial, temporal, personal and

objective jurisdictions of the court and the rules of the Elements of Crimes and

the Rules of Procedure and Evidence of the Tribunal and other relevant rules

and consideration ofthe case provisions.

International treaties and applicable principles of international law and rules

including the rules established in the intemational law of armed conflict

principles.

General principles of law derived by the Court from local laws and legal

systems of the world, as appropriate, including national laws that mandate to

87Also:The wills agreement of two or more subjects of international law to make certain legal effects in
accordance with the rules of international law, Dr.Mohammad Yousuf Ilwan, General internqtional
low/ Introduction and the sol.rce, edition 3,Amman,Wa'el for Publishing and Distribution,2003,l89
ttDr. Ali Sadiq Abu Heef,General internqtional law, Egtpt Alexandria, Musha'at al-ma'arefl99l,l l3
seAhmed Dughmosh,"A seminar on Democracy and Human Rights", research on the Intemational
Criminal Court/ http://ppc-plo.ps/arldownload atch.php?id:290&type:2

*

*

*
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extend the crime provided that these principles are inconsistent with the statute

or international law or the rules and internationally recognized standards.

* Legal principles that have been seffled by the court in the previous provisions,

own devising provisions of the original sources, and the court back to the

views of Fiqh as guidance.

The third paragraph of Article 2l imposed an important restraint on the court,

It applies the law or interpret it, that this application or interpretation has to be

consistent with internationally recognized human rights, and to be free of any

discrimination based on sex, age,race, color, or language, religion or belief, political

or other opinion, national, ethnic or social origin, property, birth or any other

consideration.

Under the Vienna Convention on the Law of Treaties of 1929, as well as the

1922 agreement in accordance with Article 19 paragraphs of (a, b, c)e0 the States are

free to put reservations to the treaty, except for three exceptions are:

a) The res'ervation is prohibited by the treaty

b) The treaty provides that only specified reservations, which do

not include the reservation in question, mBY be made; or

c) In cases not falling under sub-paragraphs (a) and (b), the

reservation is incompatible with the object and purpose of the

treaty.

'ovienna Convention on the taw of treaties (with annex).Concluded at Vienna on23 May
lg6glavailable at: https://treaties.un.ore/doc/Publication/UNTS/Volume%201 155/volume- I I 55-l-
18232-English.pdf
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Since the primary purpose of the reservation is the exclusion of the rule of one

or more of the treaty from scope of the obligation of the State, or to limit or restrict

their compliance with these provisions, and may be intended to give a special

interpretation of certain provisions of the stateel. "There are no reservations" on the

Statute of the Tribunal and as stipulated in Article 120 of the Basic Law that: "No

reservations may be made to this Statute which means that the statute prohibited

putting any reservation to the text that exists within the meaning of this is that Statute

of the Court took the first exception, and therefore preferred to the statute of

integration and the unity and coherence of texts on any other consideration and that

the Statute of the court constitutes an integral agreement that shall either be taken or

left as a whole.

Statute of the Intemational Criminal Court has dealt with various general

principles of international criminal law and upon which the Court is relying, and they

will be incorporated and clarified through the key principles which are:

1. The Principle of Complerirentarity and Lack of Statute Limitations:

The International Criminal Court was established under the Rome Statute, it was

characterized by the previous international criminal tribunals that established in

Nuremberg, Tokyo, the International Criminal Tribunal for the former Yugoslavia

(ICTY) and the International Criminal Tribunirl for Rwanda (ICTR)e2- all of which

special international criminal Tribunals established for a specific purpose and ceases

''Dr.Mohammad Yousuf Ilwan,General international /aw, Introduction and the source,edition3,
Ammn,Dar Wa'el for Publishing and Distribution,20O3,l89

"The previous International Criminal Court of Yugoslavia CITY and Rwanda CITY where these

courts have "Inseparable and simultaneous" jurisdiction, Jointly with the jurisdiction of national
courts,that means a preliminary jurisdiction, so that any of the tribunals have the right to ask the

national couns at any time to comply with its mandate, the reason of that is due to that these courts that
have established under the resolutions of the Security Council under Chapter VII of the Charter of the
UNs.
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to exist when the assignment is completed, the previous special tribunals granted the

preference to local courts, ifthe accused requires appearance before one ofthe special

tribunals, the national judiciary is refrained for the trial and must forward the accused

person to the Special Criminal Tribunale3.While the ICC is a permanent international

court and has general jurisdiction, thus the Statute has formulated the relation between

the court and the national judiciary.

The Permanent ICC was established to be an intemational judicial body, its Statute

has put the basic relation's rules in which jurisdiction of the Court integrates with the

national legal statute of the member states authenticated on the Statute of the Court

which in this case has given the preference to the national jurisdiction, where the

preamble to the Rome Statute of the ICC indicated this principle in the tenth

paragraph: "The ICC which is established under this Statute shall be complementary

to national criminal jurisdiction."e4 This sentence was explicitly contained in Article I

of the statute. This principle firstly states for the local jurisdiction, and if it does not

proceed with its competence because of the inability to conduct the trial or

unwillingness, then the ICC has its consideration on this regard. However, and to

maintain the national sovereignty to prevent the International Criminal Court to skip

the national justice system. The states that fall within this system must follow actions

of criminizing such crimes that fall within the jurisdiction of the ICC into their

national legislation,,and afterwards to be exposed to discuss the appropriateness of its

constitution and its domestic legislation with the Statute of the ICC, and it is amended

to bb consistent with the Statute of the ICC .es

"European laws p. 196 from Germany and Belgium

'oRome Statute of the ICC, http://legal.un.ore/icc/statute/99-corr/preamble.htm
e5The Spanish Council ofState accepted the opinion and decided that ""The constitutional right of
effective judicialprotection is not limited to the protection that is afforded by the Spanish courts, but
may extend to the judicialbodies that Spain accept its jurisdiction)
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While Artiole 17 of the Rome Statute stated: the Court can proceed with its

jurisdiction.when the crime be filed in front of the national courts of the state and of

sufficient gravity;,but that state does not have the capacity or the will to direct the

investigation and the trial, or that the case raised in front of the competent courts of

the State but it did not proceed with the investigation because it decided not to

prosecute for its unwillingness to do so or they adjourned the investigation procedures

without justification. The statute supports the punitive system that the four Geneva

Conventions of 1949 drafted when it obligated states parties to prosecute of war

criminals and to pass judgments against them, and then it is clear that the statute of

the ICC encourages States to exercise judicial jurisdiction on crimes within the

jurisdiction of the Court, and the court may not exercise jurisdiction, except pursuant

to the provisions contained in Article (1T.e6

Thus, the Statute Reminds the States of their contractual obligations arising

from the ratification of the Geneva Conventions, if they are not interested in it or were

not capable of the same, then the jurisdiction shall be vested to the International

Criminal Court, which means that the States Parties to the Geneva Conventions of

1949 if they had applied the contained provisions, then it would of have no need for

the establishment of the international Criminal Court to punish war crimes but, this

has not been achieved before the establishment of the international Criminal Court,

hence, its most important objectives that war crimes shall not be left unliunished, so

that could fill a large void in the field of criminal justice which has suffered and is

still suffering from the international community until today.eT

'u Rome Statute of the ICC, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a65 5 eb3 0e I 6/0/rome-statute-english.pdf

"Dr. Omar Ahined Makki, Mechanisms of application of international humanitarian lqw and human

rights during the conflict, Riyadh, 2012.



And despite the fact that the principle of complementarity is a fundamental

principle in Rome Charter, yet the most difficult matter raised in respect of this

principle is the lack of a specific list or a mechanism for evaluation of the

International Criminal Court for the goodwill of the internal judiciary when referring

to a matter of intemational criminal law, Article 17 of the Rome Statute deals with

administrative issues in the light of the principle of complementarity, which enables

States Parties to the Court, to search and attempt to retain its authority to the local

98
Juolcrary.

Some obstacles within the Rome statute:

a) The existence of obstacles in the way of ratification by some states to the

Rome Statute; was a result of the fear of those states primarily; to the prosecute

its soldiers or citizens who have committed crimes which fall within the

Court's jurisdiction and, this seems obvious if you see the attitude of the

United States and Israel.

In the early stages of the idea to establish such court, the United States was

very excited for the establishment of international criminal justice in thc forties (but a1

a later stage the US position radically changed); the United States became afraid for

their own commanders for the crimes they committed especially those which fall

within the court jurisdiction. In the UNs Diplomatic Conference in Rome in 1998, 120

states voted in favor of the court, while 7 countries, led by the United States, opposed,

which has tried hard to create a kind of control of the Security Council on the court

and they obstructed the Rome Statute in a format to "check the basic principles of

"Dr. Omar Ahmed Makki, Mechqnisnts of applicalion of international humanitqrian lqw and human

rights during the conflict, Riyadh, 201 2
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international law; such as equality among other countries, or to prevent them from

falling under the influence of other international organizations, specifically the LIN

Security Council, it has been numerous amendments to the charter in the negative

,, 99olrecllon

The United States signed the Rome Statute after it carried out some

amendments in favor of granting some of the powers to the Security Council and put

the transitional government on the cessation of entry into effect of the system on the

state party for a period of seven years if it wants it for war crimes. However, the

subsequent government to Clinton's signed the withdrawal of this sign declaring that it

will not ratify the Statute of the Court for a number of weak justifications. Not only

that but also, mounted a campaign against the International Criminal Court through the

issuing of resolutions by the Security Council that exclude non-States Parties to appear

onfront of the court and, through bilateral agreements prohibit the extradition of

American soldiers to the intemational Criminal Court. Very similar attitudes to the

American position is the Israeli's, which had also signed the Statute and subsequently

it did not ratify it, it is also a signatory to the efforts to impunity bilateral agreements,

which the United States held with a number of countrier'oo. Fot Israel; these bilateral

agreements grant the immunity for its citizens from arrest or extradition to the

Intemational Criminal Court.

b) Article 298: The Court may not proceed with a request for surrender which

would require the requested State to act inconsistently with its obligations

"Sana Odeh Mohammed Eid, procedures of investigation and trial before the Inlernational Criminal

Court by the Rome Statute /998, Palestine , 20 I l.
'ooAmnlsty International's recommendations with respect to the Impunity treaties and crimes of

genocide, crimes against humanity that the United States signed with a number of countries, Amnesty

international expressed its concern about those conventions especially since some of the signatory

countries were among the signatories of the Rome Statute like Israel and East Timor, The Israeli

delegation at the Rome conference was disturbed when the Arab Group has insisted on retaining the

article of the criminalization of settlement, Vida Najeeb Hamad , ICC towards international iustice,
Halabi legal publications , 48
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under international agreements pursuant to which the consent of a sending

State is required to surrender a person of that State to the Court, unless the

Court can first obtain the cooperation of the sending State for the giving of

consent for the surrenderl0'. This article formed an easy loophole to penetrate,

where some countries, such as the United States and Israel actually exploited

the conclusion of agreements to facilitate impunity.

c) Article (124) of the Statute Contained, in fact, under the name of (Transitional

Provision), a sort of permitting the reservation that the system has prohibited.

This article gives the right of the state when it becomes a party to the Statute

of the Court, may declare that the court's jurisdiction for a period of seven years from

the entry into force of this Statute them, and with regard to the category of crimes

referred to in Article 8 of the Statute'o2. This is a serious judgment and affects the

effectiveness of the Court and to achieve the goal of deterrence and to ensure that

there is no impunity. Which is totally inconsistent with the objectives established and

the International Criminal Court found ground to achieve them, in addition, the text of

Article l2l totally contrasts with the text of Article 120 which does not permit to

express any reservations to the Statute of the Courtl03.

d) The Security Council's authority in intervening of the court's matters and,

approving it as the highest authority by giving it the right to request the

'o'Sana Odeh Mohammed Eid, procedures of investigation and triql before the lnternational Criminal

Court by the Rome Statute /998, Palestine, 201 I

'o2Namely war crimes.

'o'Sana Odeh Mohammed Eid, procedures of investigation and trial before the International Criminal
Court by the Rome Statute 1998, Palestine,20l I
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suspension for its investigations or the prosecution within 12 months, can bc

renewable on unspecified termsl0a.

The term criminal statute of limitations means" the evasion of the crime

effects or its evidence through the influence of the passage of time, It represents the

way of the expiration of the right of criminal prosecution, and the right to enforce the

criminal judgment of conviction", the statute of limitations leads to the fall of the

state's right to prosecute the offender either through the expiration of the right to trial

or descent of its right to punish them.l0s

Therefore, the principle lack of statute of limitations means that the right in the

lawsuit shall not be terminated and therefore they have the right to prosecute the

perpetrators of international crimes within the jurisdiction of the International

Criminal Court, the limitation results in the expiration of the criminal case, so that

drops the State's right to punish the perpetrator of a crime, However, a desire to

prevent impunity for perpetrators of international crimes because of the seriousness of

the crimes within the jurisdiction of the Court is considered as the most serious crime

and the most threat to humanityl06. The rule of non-validity for periods of any statute

of limitations on the war crimes and crimes against humanity have stabilized, so that

it is known that the force of the statute of limitations on such crimes means preventing

the prosecution and punishment of those responsible to commit these crimes after the

expiration of the tirne.

'oosana Odeh Mohammed Eid, Procedures of investigation and trial before the International Criminal

Court by the Rome Statute 1998, Palestine,20ll
'o'Amena Hamdan,"The Protection of civilians in the occupied Palestinian territories", Al-Najah
University,Palestine,20 I 0

https://scholar.najah.edu/sites/default/files/allthesis/theJrrotection-oLcivilians-in the-occupiedJ:ales

Mahmood Cherif Bassiouni, research of Criminolization in international criminal law and the

protection of human rrgils,published in Studies on global and regional legal documents Beirut, Dar Al-
E'elm, \989,227
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At the time when no reference was made to tribunals of Yugoslavia and

Rwanda in this Statute, the Statute of the International Criminal Court provided for

the unenforceability of limitation on the crimes within the jurisdiction of the Court;

through Article 29 "crimes of limitations within the jurisdiction of the Court shall not

be terminated regardless of their provisions".l0T

It should be noted that the principle of non-limitation of international crimes is

contained in numerous international conventions, among them the Resolution (2391)

of the [INs General Assembly, issued in November 1968, in which the Convention

adopted the "non-applicability of the rules of the statute concerning limitations on war

crimes and crimes against humanity", also the European Convention on the non-

Applicability of Limitations to crimes against humanity and war crimes adopted by

the European Council since 1974108.

2. The Principle of Non-retroactivity to Individuals/ No Punishment Except

by Evidence/ No Crime Except by Evidence

The contents of the second section of the Rome Statute of articles (22,23,24)t0e are

being the legal principles governing the work of the International Criminal Court and

ensures the achievement of the principles of a fair trial.

'o'Mahmood Cherif Bassiouni, research of Criminalization in internalionql criminal lqw and the

protection of human ru'gftts,published in Studies on global and regional legal documents Beirut, Dar Al-
E'elm, 1989,227

'otAmena Hamdan,"The Protection of civilians in the occupied Palestinian territories",Al-Najah
University, Palestine, 20 I 0,
https://scholar.najah.edu/sites/default/files/allthesis/the protection-of civilians in-the-occupiedJrales
tinian territories geneva-fourth-convention.pdf , 100
to'Art.22: L A person shall not be criminally responsible under this Statute unless the conduct in

question constitutes, at the time it takes place, a crime within the jurisdiction of the Court. 2.The

definition of a crime shall be strictly construed and shall not be extended by analogy. In case of
ambiguity, the definition shall be interpreted in favour of the person being investigated, prosecuted or
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The principle of legality refers to legitimacy of criminalization and

punishment. Its content of no crime and no punishment except byJaw; that is, it is not

a criminal offense till the existence of former criminalizing text and determination of

punishment, and the strength of this legitimacy is the idea of "warning or previous

adomination" by the legislator for individuals under legal rules enacted to warn them

of commiting certain actions or refrain from certain acts in order to avoid punishment.

On the other side, the origin of actions is permissibile and the exception is the

criminality, which must be specified in clear criminalizing text, the criminal

jurisprudence divides the principle of criminal legality into two parts:

(I): The principle of no crime without law ( Nullum crimen lege), and

(ll): The principle of no punishment without law (Nulla poena sine lege).

The Statute of the Intemational Criminal Court has included the principle of

no crime except by evidence, but the text of the article (22) thereof, which means,

according to this article that a person is criminally responsible only upon what was

committed of a crime which falls within the jurisdiction of the Court. The above-

mentioned article indicated that the interpretation of the criminal provisions should be

accurate, and should not be expanded in the interpretation of criminal provisions by

analogy, and that in the case of ambiguity must be interpreted in the text for the

benefit of the person being investigated, prosecuted or convicted, and finally it

included the lack of impact on the legal qualification of any behavior as criminal

behavior under the statute of international law. While Article 23 of the Statute on the

convicted.3 .This article shall not affect the characterization of any conduct as criminal under

international law independently of this Statute.

Art.23: A person convicted by the Court may be punished only in accordance with this Statute.

Art.24t l. No person shall be criminally responsible under this Statute for conduct prior to the entry

into force ofthe Statute .2 .ln the event ofa change in the law applicable to a given case prior to a final
judgement, the law more favourable to the person being investigated, prosecuted or convicted shall

apply.
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principle of no punishment without by law, which means it is not permissible to

punish any person found guilty by the court, except in accordance with the Statute of

the Court.

The principle of non-retroactivity in the Rome Statute refers to that the statute

is applicable to the crimes committed after the applicability, and not applicable

before. That means; a person can not be accountable for crimes were committed

before the Statue came into force. This principle finds a justification for the idea of an

advance warning, but there is an exception for criminal rules in which its permissible

to be retroactively applied if it benefits the accused person, and law is more favorable

to the accused person if the new law makes the incident not punishable, whether by

canceling the culprit text of the incident, or reporting the cause of legalization, or

contraceptive responsibility, or punishment, or if the new text decides a criminal

punishment that is lighter than the previous penalty and that will be measured

according to the type of the new punishment, its degree and duration.ll0

The article Q\ of the Statute of the Court states the principle of non-

retroactivity on individual, which means a lack of accountability of a person

criminally responsible for previous behavior on the Statute of the Tribunal into force,

the same article adopted the application of the more favorable law for the accused

person , which pointed out that in case of a change in the applicable law in a particular

case before the final judgment, the most favorable law applies to the person being

investigated, prosecuted or convicted.

The Rome Statute of the Criminal Court also includes the prevention

punitive duplication in the jurisprudence of the International Criminal Court

,,oMahmoodCherifBassiouni,researchofCriminalizationin,,,",-
protection of human riglls,published in Studies on global and regional legal documents Beirut, Dar Al-
E'elm, 1989,229

of

by
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providing that individual shall not be punished twice for the same act through Article

20"', that judging a person for a crime where they were already punished for, this is

one of the most important general principles of criminal law which aims to protect the

person suffering from a second trial for the same crime previously convicted or

acquitted, however the same article cited two exceptions in which the international

Criminal Court was authorized to trial that person for the same crime again in front of

it. That's of;

o If the International Criminal Court proved that the proceedings in the National

Court has been taken in order to protect the person concemed from criminal

responsibility of crimes within the jurisdiction of the International Criminal

Court.

o If the International Criminal Court proved that the proceedings in the National

Court were not independent or impartial, or it has been conducted in a manner

that was inconsistent with intent to bring the person to justice.

3. The Principle of Irrelevance of Official Capacity and Responsibility of

Commanders or Superiors

In this regard, article 27 of the statue has approved the equality among people and that

they are all equal on the applicability of law with no differences or discrimination in

regard of their formal state.Whether of being the president of a state, government or a

rrrExcept as provided in this Statute, no person shall be tried before the Court with respect to conduct
which formed the basis of crimes for which the person has been convicted or acquitted by the Court
No person shall be tried by another court for a crime referred to in article 5 for which that person has

already been convicted or acquitted by the Court .No person who has been tried by another court for
conduct also proscribed under article 6, 7 or 8 shall be tried by the Court with respect to the same

conduct unless the proceedings in the other court) :a) Were for the purpose of shielding the person

concerned ffom criminal responsibility for crimes within the jurisdiction of the Court; or) b) Otherwise
were not conducted independently or impartially in accordance with the norms of due process

recognized by international law and were conducted in a manner which, in the circumstances, was

inconsistent with an intent to bring the person concemed to justice.
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member of that govemment. The formal state of this person doesn't exempt him/her

under any circumstances from the criminal responsibilities. However, this state can

never be a reason that could mitigat the punishment of the committed crimes during

hislher tenure in that period of time. Even though, the local and international

immunity doesn't prevent actions of investigation and punishment. Crimes of this

matter fall under the jurisdiction of the court where usually these crimes are

committed by people enjoy power and authority.

In respect of this principle, Article 28 of the Rome Statute of the ICC has divided the

responsibilities in both of its paragraphs:rr2

What was mentioned in the first paragraph of the mentioned article is that the military

commander or indeed his deputy shall be criminally responsible for a crime within the

jurisdiction of the International Criminal Court committed by forces ui,der his

command and control, in availability of the following conditions;

o The first condition: when the military commander or his deputy are aware or

knew because of the circumstances at that specific time his troops are

committing or about to commit a crime falls within the jurisdiction of the

International Criminal Court. in two different cases this condition will

rr2ln addition to other grounds of criminal responsibility under this Statute for crimes within the
jurisdiction of the Court :a) A military commander or person effectively acting as a military
commander shall be criminally responsible for crimes within the jurisdiction of the Court committed by
forces under his or her effective command and control, or eflective authority and control as the case

may be, as a result ofhis or her failure to exercise control properly over such forces, where:
i) That military commander or person either knew or, owing to the circumstances at the time, should
have known that the forces were committing or about to commit such crimes; and ii) That military
commander or person failed to take all necessary and reasonable measures within his or her power to
prevent or repress their commission or to submit the matter to the competent authorities for
investigation and prosecution.b) With respect to superior and subordinate relationships not described in
paragraph (a), a superior shallbe criminally responsible for crimes within the jurisdiction of the Court
committed by subordinates under his or her effective authority and control, as a result of his or her
failure to exercise control properly over such subordinates, where:
i) The superior either knew, or consciously disregarded information which clearly indicated, that the

subordinates were committing or about to commit such crimes ;ii) The crimes concerned activities that
were within the effective responsibility and control of the superior; and iii) The superior failed to take
all necessary and reasonable measures within his or her power to prevent or repress their commission
or to submit the matter to the competent authorities for investigation and prosecution .
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determine the criminal responsibility of the

deputy:ll3

commander or

are

the

.E The first case: that military commander or his deputy has actual

knowledge that the troops under his command and control

committing or about to commit a crime within the jurisdiction of

Court.

* The second case: that the military commander or his deputy is supposed

he had known because of the prevailing circumstances at the time that

the troops under his command and control are committing or about to

commit a crime of crimes within the jurisdiction of the Court. In this

case the military commander or his deputy does not have actual

knowledge that his forces were committing or about to commit a crime

within the jurisdiction of the Court, but he has sufficient and clear

information allows him to conclude in the circumstances at the time that

his forces were committing or be on the verge of committing a crime

within the jurisdiction of the Court, it means that the military

commander or his deputy has a duty to make a positive effort to remain

actively aware of his troops activities.

o The second condition: If the military commander didn't take all necessary and

reasonable measures within the limits of his power to prevent or repress their

commission or to submit the matter to the competent authoritieslla.

"3Mohammed Mustafa Mahmoud Darwish, "lndividual criminal responsibiliry in accordance with the

provisions of the Statute of the International Criminal Court",20l2,
hnp://www.alazhar.edu.ps/Library/aanachedFile.asp?id-no=0045885 (January 16,2016)
iloArticle 28 of the Rome Statute ..from this principle that the subordinate will not be able to justifi his
crime by receiving an order from the President.. however, if one of the Contraindications responsibility
are available like: Coercionor or self-defense.
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As stated in the second paragraph of Article (28) in regard to the President and

subordinate relationship. Article 22 described in its first paragraph, the president shall

be criminally responsible for crimes within the jurisdiction of the Court committed by

his subordinates under his authority and control as a result of failure to exercise

control over such subordinates. The civil president shall be criminally responsible for

crimes within the jurisdiction of the International Criminal Court, which are

committed by subordinates under effective authority and control, if the three

following conditions were available:

o The first condition: the civilian president had already acknowledged that his

subordinates under his effective authority and control were committing or

about to commit a crime within the jurisdiction of the court, or that the civilian

president intentionally ignored any information indicates and shows clearly

that the subordinates were committing or about to commit a crime of crimes

within the jurisdiction of the Court.

o The second condition: the related crime's (within the jurisdiction of the court)

activity falls under the responsibility of the civil president or his effective

control. For example, we can clarify this requirement through a war crime of

medical or scientific experiments that are not justified by the medical

treatment or dental treatment or treatment in a hospital where it can hold the

criminal accountablity against the hospital's director for a crime within the

jurisdiction of the International Criminal Court committed by doctors are

subject to the effective authority and control within the hospital. This is

because such a crime related to medical and scientific activities that fall within

the responsibility and control of the hospital's director.
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o The third condition: the civilian president abstained or failed to take all

necessary and reasonable measures within his power to prevent or repress the

commission of a crime within the jurisdiction of the Court or to submit the

matter to the competent authorities for investigation and prosecution.

The second paragraph of the article (86) of Protocol I also stipulates that "any

subordinate violates agreements or this annex _the protocol_ doesn't exempt his

superiors from penal or disciplinary responsibility, as the case, if they knew, or had

information allowed them in those circumstances to know that the subordinate is

committing or was going to commit such a violation and they did not take their best

endeavors to prevent or repress that breachrr5.

Article (33) of the Statute of the International Criminal Court stated a general

rule that inadmissible to exempt a person from criminal responsibility for the crimes

within the jurisdiction of the International Criminal Court and committed by a person

with the command of the government or military or civilian, in the sense that is not

permissible to challenge or protest the orders of superiors for exemption from

criminal responsibility, as the above-mentioned article provided for an exception to

that general rule that it is permissible to refuse orders superiors for exemption from

criminal liability by the availability of three conditions:

o The person shall have a legal obligation to obey orders of the Govemment or

the President concerned, this means that there must be a relationship between

the perpetrator subordinate and the president who gives the order to coinmit

that crime, this relationship requires a legal obligation on the subordinate to

It5 Protocol I of 1977 to the Geneva Conventions, Article (86/2)
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obey and execute orders issued to him by the President, and impose sanctions

if he refuses to obey and implement the president orders.

such person is not aware that it is illegal, meaning that the subordinate does

not know that the order issued to him by the president is illegitimate, and

therefore if the subordinate knew that the order issued to him by the president

is illegal and he implemented it and committed a crime within the jurisdiction

of the international Criminal Court, the subordinate will not be relieved of

criminal responsibility for the crime.

Another condition should be added, if the illegality is not obvious, that the

illegality of the order issued by the president is not obvious, and as stated in

the second paragraph of Article (33) of the Statute of the Court, the illegality

shall be obvious is in the case of the order to commit genocide or crimes

against humanity. This means that the illegality of the order issued by the

President cannot be obvious in only two cases, namely: the case of the order to

commit war crimes and the order to commit the crime of aggression, it is not

permissible for subordinates to refuse orders of superiors for exemptions from

criminal liability in the case of the order issued to them of committing

genocide or of committing crimes against humanity because of the illegality of

it, in both cases is obvious, while the subordinates can refuse the orders of

superiors for exemption from criminal liability for not knowing that the order

illegally issued to them is illegal and the illegality of this order is not obvious

and in the case of war crimes orders, or orders to commit the crime of

aggression within the statute.
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As for the State's responsibility for the crimes committed by its personnel or its

nationals, they will be asked of a civil liability where the State is obliged to repair the

damage and carry the amount of compensation for damage caused by the behavior of

the offender, and so the international civil responsibility of the state alongside the

Intemational Criminal responsibility arises for individuals, whether those individuals

are state employees or its nationals, according to the general rules of intemational

law.

4. The principle of International Cooperation

The Statute indicated that the States Parties shall fully cooperate as stipulated in the

articles (86-91), under the jurisdiction of the Court, of investigations and prosecution

of crimesl'6, The Court shall have the power to submit requests for cooperation to the

States Parties and perhaps through Diplomatic channels or any other channel

designated by each State party, whether upon ratification, approval and accession or it

can use intemational organization or any other regional organizationllT. The States

shbuld among other things, make procedures available under their national regulations

for all of the manners required for cooperation in accordance with the Statutells.

The court may ask the non-party state to provide assistance by agreement or special

request is held with non-party, in such cases; if the state has refused to provide

assistance or that it breached its compliance with a request for cooperation from the

Court; the court may decide to refer the matter to the Assembly of States Parties or to

the Security Council if the Security Council has already referred the matter to the

court. Hence, the matter of wanted persons to the court, it has the right to request the

"uArticle 86 of the Statute of the Intemational Criminal Court(Rome Statute), https://www.icc-
coi.int/nr/rdonlvres/ea9aeff7 -57 52-4fA4-be94-0a655eb30e l6l0/rome statute enplish.ndfr.rrrurrr/ruvrrrYl!J/9q7q!llt-JtJL'1to1'v971-vawJJguJvglvlv/lvlltg Jl4tutg

Article 87of the Statute of the International Criminal Court(Rome Statute)
ll'Doa'a Mohamed Zyoud,"Rules of procedures and practices on international criminal court
jurisdiction",Middle East Univers ity, 2014,
http://www.meu.edu jo/arlimages/#L:ill_k-Li.iY_r+lrrll_iri- U+ll_i-S*ll-e-_.rt*_.r.1:6/.Ul 

"ritill/..rit-ilt.p!f (January ll,2016),40
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cooperation of the State to arrest the person, the States parties must comply with

requests for the court to arrest and delivery, and be in accordance with the provisions

of the court system and procedures laid down in national law.

2.1.3. The Rules of Jurisdiction of ICC

The jurisdiction in general is a department or a body's authority to do its work. The

intemational criminal tribunals jurisdiction of implementing the intemational

humanitarian law is subjected to the general rules of the general intemational law.

This jurisdiction is defined in the international conventions, to prosecute and punish

the perpetrators of the very serious intemational crimes that threaten peace and

security of humanity. The implementation of the international humanitarian law

jurisdiction to the international criminal courts does not exclude the national judiciary

duty in this area. However; the international humanitarian law imposes an obligation

on States to enact the necessary legislations to prosecute and punish the perpetrators

of violations and irregularities that occur in armed conflicts legislation.

The Statute of the International Criminal Court designated jurisdiction of the

court on the basis of four principles, spatial, temporal, personal and objective

jurisdiction and, this will be discussed in this part of the study.

l. TerritoriaU Spatial Jurisdiction

During the Rome conference of diplomatic plenipotentiaries negotiations on the

establishment of the International Criminal Court in 1992, some of the countries tried

to make the court of a global authority and, different views on the issue of whether the

approval of a particular state are essential and necessary to the International Criminal

Court so it can exercise the jurisdiction over serious international crimes or that the



Court will exercise automatic jurisdiction against all States, both of Parties and non-

parties to the Statute of the Courtlle.

According to the Article (12); the scope of the tenitorial jurisdiction of the

Intemational Criminal Court was defined so that the ICC can exercise its jurisdiction

as follows:

First: If the state is party to the Statute, it will automatically be subject to the

jurisdiction of the Court with respect to offenses referred to in Article (5) of the rules,

thus, the mere fact that the state's accession to the Statute of the Court of ratification

or accession or acceptance includes acceptance of the jurisdiction of the.Court to

consider all the crimes set forth in Article V, which fall within the jurisdiction of the

Court. The International Criminal Court can exercise its jurisdiction in confronting the

States Parties to the Statute, without prior acceptance of these countries and the

requirement in the following cases:

a) If a State Party to the Statute of the Court transmitted to the prosecutor of the

court a case in which it appears that one or more of the crimes within the

Court's jurisdiction have been committed.

b) If the Prosecutor of the Court has initiated an investigation into the crimes

within the jurisdiction of the court of his own. Provided that in the above two

cases (l-2) to be a crime has been committed on the territory of a State party

to the Statute of the Court, or on board a ship or aircraft registered to have, or

that the offense is committed by a national of that State Party.

c) If the Security Council referred in accordance with the provisions of Chapter

VII of the Charter of the UNs situation to the Prosecutor of the Court in which

,,,MohammedMustafaMahmoudDarwish,Individualcriminal,.,,o*,o,,,,,,-
provisions of the Statute of the International Criminal Court,2ll2,
http://www.alazhar.edu.ps/Library/aattachedFile.asp?id_no:0045885 (Januaryl6,20l6)



it appears that one or more of the crimes within the Court's jurisdiction have

been committed.

Thus, the jurisdiction of the International Criminal Court stands on the basis of two

principles:l20

o territorial principle: the court can exercise jurisdiction over the crimes

contained in the Statute of the Court that have been committed in the territorial

scope of a State Party to the Statute and to prosecute the perpetrator, even if

the perpetrator is a national of a State that is a non-party to the Statute of the

Court.

o personal principle: the court can exercise jurisdiction over the crimes listed in

Article 1 of the Statute of the Court that have been committed by a person

holding the nationality of a State party to the Statute, no matter where the

offense was committed.

Second: The Intemational Criminal Court can exercise its jurisdiction rn

confrontation of non-party States to its Statute, either upon prior acceptance of these

countries, or without the need for prior acceptance of these countries and in the

following manner:

o the practice of the International Criminal Court's jurisdiction upon prior

approval of non-party to the Statute of the Court: State which is not a party to

the Statute of'the Court were to commit an offense contained in the statut'e on

its territory, or on board a ship or registered trademarks of their aircraft, or

may the crime was committed by one of its nationals to accept the practice of

the international Criminal Court jurisdiction over the crime under a declaration

r2oMohammed Mustafa Mahmoud Darwish, Individual criminal responsibility in accordance with the
provisions of the Statute of the International Criminal Court,2012,
http://www.alazhar.edu.ps/Library/aattachedFile.asp?id-no=0045885 (Januaryl6,20l6)
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lodged with the Registrar of the Court and the consequences of this

declaration's commitment to that country to fully cooperate with the Court

without delay or exception in accordance with Part IX of the Statute of the

Courtl2l.

o the practice of the International Criminal Court's jurisdiction without the need

for prior approval of non-party to the Statute of the Tribunal shall be in the

following cases:

a) If a national of the state not party to the Statute of the Court committed one

of the offenses listed in Article I of the Statute of the court in the territorial

scope of a State Party to the Statute of the Court, or in the territorial scope

of the non-State Party accepted the jurisdiction of the court.

b) If the UN Security Council referred the acting under Chapter Vil of the

Charter of the UNs situation to the Prosecutor of the Court in which it

appears that one or more of the crimes contained in the Statute has been

committed. Where should these crimes are considered a threat to

international peace and security, in other words, the International Criminal

Court may exercise its jurisdiction in this case without the need for

acceptance by States Parties and non-Parties to the Statute of the Court to

exercise this jurisdiction, this situation is an exception to the general basic

principle of consent to the exercise of the International Criminal Court

jurisdiction over crimes stipulated in the Statute of the Court, ds this case

also is an exception to the general basic principle of the jurisdiction of the

International Criminal Court on the basis of the principle of territoriality

'''Article (12i3) of Rome Statute, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a65 5 eb3 0e I 6/0/rome-statute-english.pdf



and personal principle because in these case, the jurisdiction of the

international Criminal Court on the basis of the principle of universalityt22.

2. Temporal Jurisdiction

The Statute of the International Criminal Court applies when the ratification of the

accession by sixty countries. And according to the text of Article (2611) of the statute,

and that's what was really carried out on 1 July 2002 where the ratification was

completed on that date to vote on the statute by the necessary number to enforce the

same.

The International Criminal Court commences temporal jurisdiction concerning

offenses based on the general rule in criminal law, which stipulates the inadmissibility

of applying the law retroactively, meaning that the court does not concern only crimes

committed after the entry into force of the Statute after I July 2002t23, and this is

decided by Article 1 I of the Statute of the intemational Criminal Court and took it to

the jurisdiction of the international Criminal Court is the jurisdiction of the future

does not apply to crimes committed before the entry into force of the Treaty of any

statute of the court comes into force. This is the implementation of the general

principle in criminal law, the validity of the legal base immediate and direct impact

has also been emphasized this general rule in Article (2411) of the Statute of the

Tribunal and it seems that the reason of the adoption of the Statute of the Court of that

rule is to encourage States to join in order to encourage States to accede to the Statute

'"Mohammed Mustafa Mahmoud Darwish, Individual criminal responsibility in accordance with the

provisions of the Statute of the International Criminal Court,20l2,

Art. (l l/l): The Court has jurisdiction only with respect to crimes committed after the entry into
force of this Statute, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30el6/0/rome statute english.pdf

(Januaryl6,20l6)



of the Courtl2a without fear of return to the past and exciting research in the crimes

that have been committed earlierl25.

Article I I has differentiated as for the International Criminal Court's jurisdiction

terms of time between the two cases, namely:

The first case: related to the state which becomes a party to the Statute of the

Court before it enters into force: in this case may not be the International

Criminal Court may exercise its jurisdiction in confronting that State only with

respect to crimes committed after the entry of the Court's Statute entered into

force after I July 2002.

o The second case related to the state that becomes a party to the ICC after its

entry into force: in this case; the International Criminal Court can not exercise

its jurisdiction over that State, but only with respect to the crimes committed

after the Statute entered into force for that State (the Statute of the Court enters

into force on the first day of the month following the sixtieth day from the date

of the deposit of its instrument of ratification), unless that the state may

present a declaration under the paragraph (3) of Article 12 of the Statute of the

Court to accept the practice of the International Criminal Court's jurisdiction

with respect to crimes referred to in Article 5 of the Statute, that have been

''o The article (2411) of the Statute of the Court approved the inadmissibility of the accountability of a

person criminally responsible under the Statute for conduct prior to the start ofthe system enters into

force, but the second paragraph of Article 24 authorized the application of the law retroactively, and

that ifthe law benefit ofthe accused where Paragraph the second states that "in the event ofa change in

the law applicabte to a given case law before a final judgment, applies the most favorable to the person

being investigated, prosecuted or convicted." the law was Dr. M. Cherif Bassiouni felt that it had to be

the integration of Article (l l) with Article (24 ) but the presence of Article I I in the second door which

was sent directly to the General Committee and not to the drafting Committee was the main reason for
this overlap, and pointed out that in the case of the possible contradiction must rely on article (24)

because it is formulated tightly in part III, containing the the general principles of criminal law -Dr.

Mahmoud Cherif Bassiouni, lCC, its inception qnd its statute, Versions of the Egyptian Judges

association, 2002,151

'25 Ahmed Attia Abu al-Khair, Permanent Internqtional Criminal Court, Sludy of the Statute of the ICC
court and the crimes under ICC statute,Cairo Dar al-Nahdah al-Arabia, I 999 ,39.
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committed before the Statute of the Court entered into force for that State. (it

is to be noted that in this case, the ICC can not exercise its jurisdiction over

crimes were committed before the Statute of the ICC entered into force (l July

2002).

As for the cases in which the International Criminal Court can exercise its

jurisdiction in the face of non-States Parties to the Statute of the Court, we can

also say that it may not be the International Criminal Court may exercise its

jurisdiction in the face of those states only with respect to crimes committed

after the entry of the Court's Statute entered into force.

It should be noted that the state, upon becoming a party to the treaty, may choose to

postpone the application of the jurisdiction of the International Criminal Court for war

crimes for seven years from the start of the Statute into force and that when he claim

that the citizens of that State had committed one of these crimes or that the crime has

been committed on its territory. The declaration can be withdrawn at any time.l26

3. PersonalJurisdiction

The Personal jurisdictionr2T: is the application of the jurisdiction of the International

Criminal Court on natural persons who commit a crime after reaching the age of

eighteen years and, not on incorporeal or legal persons from countries, organizations

or bodies enjoying legal personaliryr28.

The international crime was committed by natural persons in name of the

state, the international jurisdiction would not include individuals as it extends only to

''uArticle (124) of Rome Statute, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a65 5eb3 0e I 6/0/rome_statute-en gl i sh.pdf

'"Mai Abed Rabbo Abdel Meneim, "international criminal law",
http://www.mohamah.neVanswer/304 l3l JJrLi. u-1. ullill++Jr^.,y13-? (October20,20l5)

'"The body is the existence of a moral law, recognized its abiliry to acquire rights and assume

obligations.
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include countries which is stated in

Justice Article 34 of the Statuter2e,

created, it has been said that it's come

the jurisdiction of the International Court of

when the International Criminal Court was

to play a complementary role of the functions

of the intemational Court of Justice by providing criminal equivalent to civil

jurisdiction and to expand international jurisdiction to include

The debate has widely raised among jurists about the accountability of the

state criminal, but because the international criminal law emphasizes the importance

of the mental element of science and the will, to do international crime and hold the

accountability of their perpetrators, the idea of criminal international responsibility of

the State was rejected and liability became limited to natural persons who has

committed international.crimes on behalf of the state and into its account.

The international responsibility is one of the recognized requirements of the

general principles of law, because its logic for international law that those who have

committed actions which constitute a violation of the provisions of that law shall be

asked for these actions. Long time ago the international custom has settled on the

responsibility of States for any violation of the rules of the general international

lawr30. The traditional theory of international responsibility clarify that the

responsibility falls only on the state, in the sense that the state is the only responsible

to repair the damage of these wrongful act.and, based on the traditional theory the

international responsibility can be defined asl3l "the legal penalty; when an

r2eArticle 34 of Statute of the International Court of Justice "Only States may be parties in cases before

the Court", hrps://wwrv.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a65

Abu Atiya alsaied, international sanctions between theory and practice, Alexandria,Universify
culture Foundation, Edition l, 2004, 249

"rThere is also a definition of the international responsibility for Prof. Abdul Ghani Mahmoud:it is the
legal system that entails under which the state attributed to wrongful act according to international law
commitment to reform the consequent reaction about the State which has committed the act against him
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international legal body commits or abstain an act which constitutes a violation of an

intemational obligation in accordance with the general international law, this means,

that the international legal body who is attributed to these impermissible actions is

responsible for the compensationl32."The jurisprudence defines the international

responsibility as "the legal penalty which is arranged by the public intemational law;

on the disrespect of this law and international obligationrl33." without any exceptions,

all bodies of the international law are under obligations to respect the international

responsibilityr34

Since the basic principle of the intemational law is that when a state violates

an international obligations, it will be responsible for the results of such breach; and

therefore the international legal responsibility arise in cases where a state or a person

of the international law commits or refrain any action violates the established

obligations in accordance with the provisions of the international law. For these

responsibilities to be valid, the international body shall commit violated actions againt

any of the other international bodiesl35".

Accordingly, is the International Civil liability a subjective responsibility

based on danger or a personal responsibility on the idea of faulty actions?

The subjective liability that is based on the risk theory and assuming liability,

means that it is to be held responsible if the State does action constitutes an

exceptional seriousness of the consequent damage to another state, even if the act was

and mentioned in the international claim to repair the damage in public international law and lslamic
law, Dar Al -Tebaa Al-Hadetha, 1986, 3

'32Maged Ibrahim Ali, the law of international relations, Study of international law and International
securiry cooperation, Cairo, Eltobgy, 2005, 99.

'33Ali Sadiq Abu Hiel public international law, Egypt-Alexandria,Monsha'at Al ma'arelsecond
edtion,l965,267

''oQruy Mustafa Abdul-Karim Tim, the Effectiveness of international humanitqrian lqw in
international and non-international armed conflicts / Palestine / Najah National University,2010,l29

'"Q.uy Mustafa Abdul-Karim Tim, the Effectiveness of international humanitqrian law in
international and non-international armed conflicrs / Palestine / Najah National University,20l0,l29

o
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premisable, the responsibility here is based on damage not fault, as long as the

damage has occurred because of its activity. However, the faulty actions theroy held

the responsibilities when the state commits any kind of faulty actions, yet the

international responsibility held only when these'actions of fault are proven whether

they were done by puropose or disregard. 136.

In addition to the act and the occunence of the damage, we have

relationship between them, which means that the result will be the

activity of this act or that this act be a cause of the damage, which is not

intemational criminal jurisprudencel3T.

here a causal

result of the

in dispute in

With respect to the criminal responsibility, it is one of a modern subjects in

public international law, as it is one of the main topics in international humanitarian

law, the responsibility is the legal means by which identifies the offending person or

who has violated the law, and clarify the obligation to compensate or punishment as a

penalty on the offense that order the implementation of this lawl38.

The availability of an evidence on any of international criminal law parties

results in issuing an appropriate international criminal sanctions on those are found

responsible, and the penalty might be of a civil nature, such as compensation for

damage and that could be financially or any of its kind, or of a literary character, such

as satisfaction. Yet, it may be of a coercive punitive nature, such as imposition of

penalties on the perpetrator of the internationally wrongful act. The ordering for the

t'uYahya Ahmed al-Banna, Teruorism and Cooperation and International Responsibility. Faculty of
Law, Mansoura University, 1998,11

'3'Ahmed R:ifai: The general theory of international criminal responsibility, PhD thesis submitted to

the Faculty of Law, Cairo Universiry, 2005, 57

'"Qruy, Mustafa Abdul-Karim Tim, the Effectiveness of international humanitarian low in
internqtional qnd non-international armed con/licts, Al-Najah National Universiry, Palestine,

2010,127



criminal punishment requires an international proven criminal responsibility, and this

of course requires that the crime committed is substantiated by criminalizing text, in

addition to that the crime committed cannot be subjected to one of the denial

caus"s.'3'

Thus, the current trend in the jurisprudence of the international law recognized

the principle of the intemational criminal responsibility of individuals.This in turn

raised a jurisprudential controversy between the opposer and supporter of the

individual personal to be eligible for the International Criminal Responsibilityra0.

a) The oppose trend

Supporters of this trend rejected the idea of people other than countries having the

legal capacity as parties to the international law, and to justify their views they

submitted several arguments including that the individual is not addressee to the

provisions of this law only through his/her state.

b) The supporter trend

The Recognition of the individual's legal personality and capacity for being litigated

and the establishment of criminal responsibility on acts are contrary to the

international law, as being a member of the human community, and it should work to

protect the individuals from any kind of abuses behavior which is contrary to the

provisions of the public international law.

r3'Ahmed Rlifai The general theory of international criminal responsibility, PhD thesis submitted to

the Faculty of Law, Cairo University,2005,308

'ooMaged Ibrahim Ali, the law of international relations,study of international lqw and International
s e cur i ty c o op er al i o n,Cairo,Eltobgy,200 5,42
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The special international criminal tribunals had adopted the former principle

of the individual's international criminal responsibility, and the Statute of the ICC

followed the same approach and the Security Council stressed on the principle for the

perpetrators of the serious violations of the international humanitarian law in its

resolution No. (955) for the year 1994 on the establishment of an international

criminal tribunal for Rwanda. However, this approach was also mentioned in both

laws of Nuremberg and Tokyo Tribunals which were established by the Allied

powers. The previous mentioned Tribunals implicate sets of specific obligations on

individuals where they are punished in any cases of violationslal.

The individual's intemational criminal responsibility have risen up after the

forbidden acts Committed during the war and hence the international criminal justice

was set, this have achieved a fairly measure of criminal justice, as the Statute of the
1

International Criminal Tribunal for Rwanda and Sierra Leone, that the individuals are

criminally responsible for war crimes committed in non-international armed conflicts

crimesla2.

The affirmation on the individual's international criminal responsibility was

completed after being provided in the statute of the ICC, as stated: The Court shall

have jurisdiction over the natural persons; a person who commits a crime within the

jurisdiction of the Court shall be individually responsible and liable for punishment in

accordance with this statute)la3. Therefore, the statute of ICC includes the criminal

jurisdiction with respect to the natural individuals without states, and so the

responsibility is no longer a relationship between nations alone, but there are other

'o'Ahmed Rifai: The general theory of international criminal responsibility, PhD thesis submitted to

the Faculty of Law, Cairo University, 2005,308

'a2Articles 49150/146 of the four Geneva Conventions of 1949

'"Article ( 25 ) of Rome Statute, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a65 5 eb3 0e I 6/0/rome*statute-engl ish.pdf



cases of responsibility which individual criminal responsibility on the international

level.

The natural person who commits a crime within the jurisdiction of the

International Criminal Court will be held responsible as an individual and liable to

punishment in accordance with the Statute of the Court, which applied its provisions

equally to all persons without any distinction based on official capacity. The

leadership or presidential occupied position that ease the person to committ

international crimes, cannot be an obstacle to the accountability of this person on

crimes fall within the jurisdiction of the international criminal courts. Yet, the

immunity cannot be invoked or uphold by the person to enjoy committing

international crimes, or to invoke his/her official capacity as of a head of state or one

of its leaders or government officials. As such excuses cannot be a defense or a

mitigating circumstance for committing such crimes. Since the ICC's jurisdiction is

limited only on individuals. The person must be of minimum 18 years old at the time

the crime was committed because the International Criminal Court does not have

jurisdiction over any individual in the time of the commission of the crime charged

under the age of 18, as stipulated in Article (26): (the Court shall not have jurisdiction

to any person at the time of committing the crime charged under the age of 18

years)laa. Thus, the statute has taken into account the general principles of the

criminal law, in addition to the text on the irresponsibility of people who are not over

the age of l8 years, in line with the Convention on the Child's Rights.

. The UN have played an important role in defining the rules of international

criminal responsibility, where the decision was issued by the UNs Commission

''o Article (26) of Rome Statue, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30el6/0/rome statute enelish.pdf
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acknowledges unanimously on December I l, 1946 on the approval of the principles

of Nuremberg. Resolution No. 95 was confirmed (D-1) that the Nuremberg Principles

are considered the principles of international law, and drafted the Committee of the

[JNs law recognized principles of international law in the system of the Nuremberg

Tribunal and the judgment of it. And discussed after the four-year project for the

material in this regard and in accordance with Article 6 of that project constitute

crimes against peace, war crimes under international law, and the first article of the

same project by stipulating that "any person who commits a criminal act in terms of

international law, he must take responsibility it is subject to punishment."This means

that the legalization of the rules of international criminal responsibility for the first

time legitimizing on them.

The violation of the norms and laws of war, and attacks on civilians is

associated with the idea of responsibility. It is the state's and the individual's

responsibility here, where for the State it represents a general principle of

international law defined by the basic rules that determines the framework and the

form of the illegal behavior and what decides the state's right versus the duty placed

on the other country needs to final compensate, or to return the situation to what it

was before committing the offending behavior, and it comes in the context of the

political or civil liability of the statera5.

The article 130 of the Third Geneva Convention of 1949 on the treatment of

war prisoners is one of the leading legal articles which directly sparked the

international criminal responsibility, it provided that the violations of the provisions

of this convention are war crimes and its violaters must be punished and they bear the

intemational criminal responsibility resulting from their actions. For this, each person

ras Ismail Abdul Rahman Mohamme d, criminal protection of civilians in times of armed conllict, p.173
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affects in any way on the principles set forth in this convention is a perpetrator of an

international crime, and therefore he/she is subjected to punishment as being in breach

of binding legal base which is stipulated by the Geneva convention.

The principle of the individual international criminal responsibility has

become one of the established principles in the conscience of the international

community, and there is a consensus between the jurisprudbnce and the judiciary on

the criminal accountability of an individual when an intemational crimes are

committed, and this has been confirmed by the jurisprudence of the previous

intemational criminal tribunals, where the Intemational Criminal Court established

and codified this responsibility's rules and has changed it from the theoretical

framework to the practical application. Where the International Criminal Court

approved the special rules of the personal responsibility for the intemational crimes.

The text of Article (25) of its statutera6confirming it as follows:

l. The Court has jurisdiction over natural persons pursuant to the provisions of

this statute.

2. A person who commits an offense included by this statute is individually

responsible and be liable to punishment.

3. Criminal responsibility, individual responsibility and cannot exceed the person

nor his property.

4. An inc.lusion of a provision in this

responsibility; does not affect the

international law, and so is decided

Criminal Court on the inadmissibility

responsibility only in rights of natural

statute on the individual's criminal

responsibility of States under the

by the Statute of the International

of raising the international criminal

persons. Hence, the State is a legal

'o6Article 25 of Rome Statue, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30e I 6/0/rome-statute english.pdf



person which cant not be criminally asked, but asked on a civil responsibility

for the financial compensation on damages caused by the illegal acts

committed by its representativeslaT.

The four Geneva's Conventions of 1949 and the Protocols thereto reflected

legalizing international customary rules established regarding the international

responsibility of individual criminal for serious violations of international

humanitarian law violations, and this means that the provisions relating to this type

are not only based on customary intemational law, but also based on the international

agreements of IHL, which is of course binding on all member states of the

international community, by means of the Geneva Conventions and their Additional

Protocolsla8, because the agreements are considered as the primary source of the

international law and international obligations. States parties to the Geneva

Conventions of 1949 shall take measures to ensure the application of those

conventions, and if they failed to carry out this commitment, they have to bear the

Iiability of the international responsibilityrae. The four international humanitarian

conventions of 1949 included census of serious crimes (grave violations), where the

signatory states are committed to enact legislation to be punished, and these countries

are necessitated to penalize any of the international legal crimes even if it wasn't

mentioned in this regard.

There is no doubt that when the conventions consider the natural person as

solely criminally responsible and not the states; as a legal entity which is not

perceived that the criminal responsibility is held to them. This is consistence with

ro'Dr. Mohammad Fahad Shalaldeh, international humanitarian law,330

'otQ.uy, Mustafa Abdul-Karim Tim,"the Effectiveness of international humanitarian law in
international and non-international armed conflicts",Palestine,Al-Najah National University,20l0,l27
rotlbid

!
I

I

1
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what was unfolded in the Judicial precedents and established by the international

documentslso. In other words, in light of the contemporary international law, the

individual alone is the subject of the criminal responsibility, while the state holds the

Civil intemational responsibility through reparation and compensationl5l. The

principle of individual's criminal responsibility has the confirmation of the most

important objectives of the ICC that are to ensure a permanent commitment to the

international justice by raising the personal responsibility of the perpetrators of

crimes to prosecute and punish them for what their hands committed of crimes against

humanity.

Some of the international conventions have confirmed this type of

responsibility, including the lack of Statutory Limitations to War Crimes and Crimes

against Humanity, where in its second article that stated "If any crime of what is

mentioned in the first article was committed; the provisions of this Convention are

applicable on the representatives of the State's authority and the individuals who are

actors or associates of any of those crimes, or non-direct incitementl52.

4. Objective Jurisdiction

The ICC's jurisdiction extends to the most serious international human rights

violations and international humanitarian law, where the objective jurisdiction was

specified through four crimes. which are; crime of genocide, crimes against humanity,

war crimes, and crime of aggression which it's jurisdiction was kept holding until the

cime is defined and its elements are determined.

ItoAbdel Wahed Mohamed Al-far, international crimes and punishment authority,272

'5rWael Ahmad Allam ,The person status in the legal system of international responsibility,Dar Al-
Nahdah al- Arabia,200l,95
rs2Compilation of International Instruments - Volume I - Part II - p. 948
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And for the seriousness and extent of its importance in this study, the next section

discusses it in details, in terms of the concept, content, images, and how to handle the

intemational Criminal Court on the basis of the Rome Statute and the rules and

principles of the international law and International humanitarian law.

2.2. Crimes under tlie Jurisdiction of the International Criminal

Court.

One of the most important considerations with which the Rome Statute of the

Intemational Criminal Court deals is, to confirm that the most serious crimes of

concern to the international community as a whole must not go unpunished and that

prosecution must be ensured effectively by taking measures at the national level, as

well as through promoting the international cooperation in the prevention of such

crimes, and to put an end to the impunity for the perpetrators of these crimes, and to

ensure dealing with these crimes that constitute a grave danger to humanity and

human security, addressing the precise identification of acts constituting a physical

element, and therefore it can not be expanded, which is the principle that the text o1'

Article 22 of the Statute has already been referred to.

The International crimes were listed for determination, in Article (V) of the ICC's

Statute, namely: Crime of Genocide, Crime of Aggression, Crimes against Humanity,

and War Crimes. And each crime is addressed separately:
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2.2.1. Crime of Genocide

This sort of crimes have not appeared in the modern era. Hence; ancient peoples have

been subjected to various forms of genocide. The genocide can be described as one of

the gravest crimes committed against humanity and that pose a threat to the

international peace and security for touching human rightsls3. But since this crime is

very important, a separate agreement was made for the same and it was not included

with the acts that constitute a crime against humanity.

[INs organization focused on the topic of preventing genocide of the human race and

punishment on them, and in 11 December.1946 lINs General Assembly adopted

resolution No. 96 (D-1) which stated that genocide is the denial of the right to exist as

entire human communities, such as murder, which represents the denial of the right of

a person in life, this denial of the right to exist is incompatible with the public

conscience rights and the adoption of serious affects both in terms of culture or in

terms of other things contributed by these human groups, which is not consistent with

the moral law and the purposes of the UNs. In response to the decision mentioned

Assembly was preparing a draft international convention on the crime in question, and

presenting the project to the members of the [INs and was approved unanimously in 9

December 1948 and became effective as of 12 January 1951. According to the

preamble the crime of genocide is an international crime under general international

law and contrary to the spirit of the UNs and its objectives and condemned by the

civilized worldl5a. As it stated in article (l) including: "The genocide are crimes under

international law whether committed in time of peace or in time of war these countries

will take appropriate measures to prevent the perpetration and punishment on them".

'"Khalil Hussein, "Responsibility of Individuals and presidents for their actions in the international

criminallaw", http://drkhalilhussein.blogspot.com/2009/08/blog-post 27.html(Decemberl3,20l5)

"oRome Statute of ICC, hno://legat.un.org/icclstatute/99-corr/preamble.htm
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While the provisions of Article (2) of the Convention, genocide Jeans:"any of the

acts committed by the mean of destruction, of whole

racial or religious group".lss

Lutionutor part, of a national,

births within the group. The transfer of the group's Children by

group.'5'

There was no problem in the inclusion of the crime of gehocide under the

t.
jurisdiction of the International Criminal Court, as most countries agreed that this

I

crime meets the criteria set out in the Preamble of the Internationdl Ctitninul Court

I

acknowledged in Article (6) the definition of genocide according to lhe Convention in

I

1948rs6. As stated in Article (6) of the Statute of the International Criminal Court: For

I

the purpose of this statute genocide means any of the following actb committed with

I

intent to destroy a national, ethnic, racial, religious group, as such, facial or religious

I

group: killing members of the group. Causing serious bodily orl mental harm to

I

members of the group deliberately inflicting on the group conditions, of life calculated
I

I

the actual depreciated in whole or in part. Imposing measures infended to prevent

force to another

The physical element of the crime of genocide is in eveiy act where the

I

perpetrator aims to eliminate a human group, for a national, religious or racial reasons

I

whether as of whole or in parts. While the moral element isr directed of the

I

perpetrator will to commit a constituent of criminal behavior acts in the crime with the

I

I

I

"t Rome Statute of ICC, https://www.icc-cpi.inVnr/rdonlyres/ea9aeffl-5752-4f84-be94-
0a65 5 eb3 0e I 6/0/rome-statute-en gli sh.pdf
r56Regarding to the moral element, that will be available in the case of specific' intent, which is the

intention to destroy the group in a whole or in part. Stated in (Fregeh Mohammed Hisham,"The role of
international criminal3uliciary in fight againsi international crime", PHD Thesisi Faculty of Law and

Political Science, Universify of Mohamed KHIDER,20I 3-2014, 254 I

'"An example of these crimes: the massacre - the Jenin refugee camp - in Mdrch 2002 within the

second intifada of the Palestinian people, the Israeli army destroyed the camp aftei continuous shelling
for more than two weeks, and The international community did not react to these acts, and as it was

said at that time that the United Nations has failed to send a fact-finding committeb to there and did not

I

ffl -57 52-4fa4-be94-
I

move to such acts.
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I

I

knowledge that this act is prohibited and punishable,rs8 and the ,nlrut element takes

I

the form of a criminal intent, which consists of knowledge and ithe will, but the

I

availability of this intent is not enough flor a general check only, but must also have a

special intent, which is the mean for extermination of any total or /*id destruction

of a certain group, either this Genocide is in whole or partslse

Mostly and if not always, the crime of genocide is committed by the order of a

I

higher authority of the state and under its control, this requires thb development of

I

ways to not to permit the perpetrators of getting off with the responsibility on the

t

basis of receiving presidential orders they did not know the unlawfulness of them or
I..t

its unlawfulness was not clear. However, everyone knows the acts ttiat may constitute

an international crime. l60

2.2.2. Crime of Aggression

At the time where the Charter of the UNs adopted an explicit; position on the

I

prohibition of the use of force and acts of aggression or thread of force in the

l

international relations in order to preserve the international peace ahd security'6'; the

uNs has worked on creating a binding international legal formula tlat is forbidden to
I

I

resort to a war of aggression and to control its precise definition, until it adopted the

's*Mahmoud Sharif Bassiouni/ International Criminal Court,study of rhe provisionls and *echanisms

for national implemenlation of the Rome Statule, Cairo, Dar Al Shorouk, 2004,161',
l"Doa'a Mohamed Zyoud,"Rules of procedures and practices on international criniinal court
jurisdiction",Middle East Univers ity,i}l4, 

I

http://www.meu.edu jo/arlimages/#t;ill k-t -iiY-iJ, :rll-ii. ti+ll i-S*ll_i--.lt*-rsl-:rilatJl-ct dlill/c.r.d1ill.p

d{(Januaryl 1,2016),40 
I

160 In this regard, dr. Moataz Kafeisheh (professor of international law in the Palestinian Hebron

University), mentioned in an interview on Palestine's accession to the Intemationall Criminal Court that:

The crimL of genocide, is the most aggressive than the apartheid.Mahmoud Al5ftaaftah, Palestine's

accession to .international conventiors, http://www.alhadath.ps/article.php?id--5bba8y388008Y5eba8
(October I 0,20 I 5) 

I

'u' This mission was entrusted to the Security Council under article 39 of the UN Charter.
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famous General Assembly resolution no. 3314 issued on.14 Decerhber lg74t62,but

I

that term was just a political term interpreted by each country in aicordance with its

political vision and vital interests, and it has not gained the enough importance

because of conflicts of political and economic interests.

The concept of the crime of aggression has several form1, not necessarily

l

includes the use of armed force, it may be economic or ideological, 
idirect 

or indirect.

.I
More than once, the UNs General Assembly has nominated the use of force by means

I

of directly or indirectly on behalf of the aggression. I

At the General Assembly resolution (peace through acts), it condemned the the

I

interference in the internal affairs of a state for the purpose of changing its legitimate

I

goverrment by intimidation or use of force. The General Asbemblv has also
I

confirmed the intervention, either directly or indirectly by provokinf an internal civil

I

conflict and so, which is one of the most serious crimes against peace and

intemational security.

Decision endorsement to the jurisdiction of the International Criminal Court

I

into the crime of aggression has not'been the object of an agreerhent between the

countries, but sparked a legal and wide-ranging debate, both during tlt e period leading

l

up to the Rome Conference or through it, and even the period jthat follow.d'u3,

I

Article 5, paragraph 1, of the Statute of the Court includes the criine of aggression

1

stipulating that: "the court's jurisdiction is limited to the most s'erious crimes of

'u'The definition of the crime of aggression by General Assembly Resolution 33 14, the UN docunient
(A / 9890) dated December 14,1974 r

'u'Essam Abdeen, the head of the local and regional advocacy in the Al-Haq organization said in an

interview "the International Criminal Court and the latest developments": the Palestinian side should
also look into the definition of the crime of aggression, which was included in the ICC system at the

review conference in Kampala, Uganda in 2010, and the court terms of its jurisdiction over this crime,
yet the Palestinian side have not confirmed on the definition of this crime, Al-Haq Organization,
http://www.alhaq.ordarabic/index.php?ootion:com content&view:article&id=739:2015-07-07- l I -
4 5 -5 4 &catid:9 4:20'1 4 -09 -24-09 -28-04 &ltemid:23 4 (November6,20 I 5)
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concern to the entire international community",

1

I

and the Court u,ld.t the system's

"tjurisdiction is to consider the following crime ....., the crime of aggression, and the

following paragraph added (when the rule adopted in accordance with articles 121 and

I

123 of the same statute defines the crime of aggression and the lconditions under

I

which the Court shall exercise the jurisdiction with respect to thi! crime, and this
I

^.tprovision should be consistent with the relevant provisions of the Chhrter of the UNs).

The jurisdiction of the ICC has been restricted to try the pe

I

aggression by the Assembly of States Parties of the ICC, the

what is an act of aggressionl6abefore the Court exercising its j

crime of aggression'65.

rpetrators of this

the rules of thecrime, until the adoption of the rule in this regard, accordinB tol

I

amendments that can be performed on the Statute of the Court, and this is what has

I

been agreed upon by the ad hoc working group on the crime of thej originator of thel"
discussions and the work

i
of this team focused on two conditions of the exercise of the ICC for the judicial

I

powers of this crime, with reference to the Security Council's role in determining
I

I

urisdiction into the
I
I

I

l

I

I

Kampala Review Conference held in 2010 has mader a fundamental

amendment to the crime of aggression, to include a precise definitibn and determine

the potential for the exercise of the court's jurisdiction with respect to this crime. The

t6aAccordingtotheprovisionsoftheUnitedNationsCharteruno

General Assembly, the Security Council is the competent authority adapting the act that took place on

that constitutes an act of aggression, the discretion enjoyed by the Council was inspired by the text of
Article 39 of the Charter stipulating: "The Security Council decides whether to action has signed a

threat to peace or breach of, or was the act of aggression and shall make recommendations, or decide
what measures to be taken in accordance with the provisions of articles 4l and 42 of the Charter, in

order to preserve international peace and security or restore. Ifthe Council decided that the acts issued

by the State constitutes an act of aggression in accordance with the preceding Article, the aggressor
state is internationally responsible for these acts, and be subject to the signing of international
sanctions, as well as responsibility for the damages caused by due to be considered aggression as an

international crime intervention in the system collective sanctions prescribed in the Charter of the
United Nations in the legal system of international responsibility, and in view of the Legal list 1314

and Article l9 of the Commission's draft law on the international responsibility of States.
f 65Darraji, Ibrahim, the crime of aggression and the extent of international legal responsibility,Beirut,
Halabi legal publications , first edition, 2005, 953
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other major results obtained are amendments relating to the Elements of Crimes,

especially the crime of aggression in the text of article 8 bis, and some other

understandings with respect to the temporal and spatial jurisdiction of the Court on

this crime;. with the stress that these amendments should not be interpreted in a

manner contrary to the rules of general intemational law, or contrary to the Statute of

the Court purposes.

With regard to the definition of the crime of aggression, paragraph 2 of Article

5 of the ICC Statute was deleted, and article 8 bis after Article 8 of the Statute of the

Court was added. And the States Parties to the Review Conference put precise

definition in article 8 bis, for aggression, based on General Assembly Resolution No.

3314 as followsr66:

l. For the purposes of this Statute, "crime of aggression" means the planning,

preparation, initiation or execution, by a person in a position effectively to

exercise control over the political or military action of a State, of an act of

aggression which, by its character, gravity and scale, constitutes a manifest

violation of the Charter of the United Nations.

2. For the purposes of paragraph 1, "act of aggression" means the use of armed

force by a State against the sovereignty, tenitorial integrity or political

independence, of another state , or in any other manner inconsistent with the

Charter of the UNs. Any of the following acts, regardless of a declaration of

r66Report of the International Criminal Court/ Sixty-fifth session, for 2009-2010,
https://www. icc-cpi.intN R/rdonlyres/EA7DF985-4549-40EF-A0DC-
8 I 4 BE44065 5Cl28260 I /lCC6RepAra.pdf
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war, shall, in accordance with I-INGA resolution 3314(XXIX) of l4 Decl974,

qualify as an act of aggression:167

. The invasion or a attack by the armed forces of a State of the

tenitory of another State , or any military occupation, however

temporary, resulting from such invasion or attack, or any annexation

by the use offorce ofthe territory ofanother State or part thereof;

. Bombardment by the armed forces of a State against the territory of

another State, or the use of any weapons by a State against the

territory of another State;

. The blockade of the ports or coasts of a State by the armed forces of

another State.

. An attack by the armed forces of a State on the land, sea or air

forces or marine and air fleets of another State.

. The use of armed forces of one State which are within the territory

of another State with the agreement of the receiving State, in

contravention of the conditions provided for in the agreement or any

extension of their presence in such territory beyond the termination

of the agreement;

. The action of a State in allowing its territory, which it has placed at

the disposal of another State, to be used by that other State for

perpetrating an act ofaggression against a third State.

. The sending by or on behalf of a State of armed bands, groups,

irregular or mercenaries which carry out acts of armed forces

167 UN Documents Gathering a body of global agreements, "Definition of Aggression",Twenty-ninth
session, http://www.un-documents.neVa29r33 I 4.htm



against another State of such gravity as to amount to the acts listed

above, or its substantial involvement therein;

In all cases, the court's jurisdiction shall be held in considering the crime of

aggression, after a decision taken by a majority of States Parties equal to the majority

required for the adoption of amendments to the statute, after 2017.

2.2.3. Crimes Against Humanity

Crimes against humanity; is a modern expression in the international criminal law and

was firstly used after the World War II, Nuremberg's list was the first international

document provides for crimes against humanity in Article VI, this text is repeated in

Tokyo's list (m/2/c)168. Crimes against humanity are distinguished from other crimes,

such as murder and torture must be committed in the context of a widdspread or

systematic attackl6e, this attack must be directed against a civilian population, so that

the court cannot look at the individual, isolated or sporadic acts, which did not

encompass to crimes against humanitylT0, but these acts must be committed by a state

or an organization policy.

The Rome Statute provides for the gravity of the crimes against humanity and

that it should be included in the list of crimes that are specific to the International

Criminal Court, where Article 7 of the Rome Statute provided for the crimes against

humanity within the jurisdiction of the International Criminal Court:

o Murder.

o Extermination.

f68Mahmoud Sharif Bassiouni,lnternational Criminal Court,Study of the provisions and mechanisms
for national implementation of the Rome Statute,Cairo, Dar Al Shorouk,2004,l55

'u'However, the word "attack" does not mean just a military attack, but could include administrative
laws and measures such as deportation and forced displacement.
rToFregeh, Mohammed Hisham,"The role of international criminal judiciary in fight against
international crime",PHD Thesis, Faculty of Law and Political Science,University of Mohamed
KHIDER, 2013-2014,254

---------l
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o Deportation or forcible transfer of populationlTl

Imprisonment or other severe deprivation of physical liberty in violation of

fundamental rules of international law

Torture

Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced

sterilization, or any other form of sexual violence of comparable gravity.

Persecution against any identifiable group or collectivity on political, racial,

national, ethnic, cultural, religious, gender as defined in paragraph 3, or other

grounds that are universally recognized as impermissible under international

law, in connection with any act referred to in this paragraph or any

within the jurisdiction of the Court;

Enforced disappearance of persons;

The crime of apartheid;

Other inhumane acts of a similar character intentionally causing great

suffering, or serious injury to body or to mental or physical health.

According to the provisions of Article VII of the statute, these three elements must be

available:

l) The crime committed is contained in Article VII, paragraph (l).

2) These crimes are committed in the context of a widespread or systematic

attack directed against a civilian population.

3) That this attack resulted from the policy of the state or organization requires

committing such an attack.

rTrlsraeli occupation policies in the Palestinian territories
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Generally, as required in the above-mentioned acts in the seventh article that

makes up the physical element of the crime against humanity to be serious and

degree's discretion is up to the International Criminal Judiciary.l72

The physical element of crimes against humanity is achieved based on the

commission of an offense specified in Article Seven which is related to crimes against

humanity, and that affects the fundamental interests of the person or group of people

united by one politician or national strap, or one race. The existence of moral element

requires the availability of both types of criminal intent, public and private. The

General Intention is the awareness of the perpetrator that the acts he/she commited are

a serious violation of the rights of victims, punishable by law, regardless of his/her

intention behind taking such actions, such as the desire to kill or cause of suffering

severe pain to the victims or just obeying orders.lT3 However, the general intent is

insufficient and needs a special intent, which is the need for the perpetration of such

acts as part of a widespread or systematic attack directed against a civilian population

in implementation of the state policy or a part of this policy, and that the perpetrator is

aware that hislher behavior is part of the broad attack or systematic scale, or intends to

have hislher behavior as part of the attack, without requiring accurate knowledge of

its details. Nor can the perpetrator in this case invoke obeying orders issued by his/her

superiors to impunity in accordance with Article 33 of this ConventionlTa.

172 Doa'a Mohamed Zyoud,"Rules of procedures and practices on international criminal court
j urisdiction",Middle East University, 2014,
http://www.meu.edu jo/arlimages/*-,1-5jl_t<-LiiY_!l..rll_i-- ibil_i-S-Jl_i--j*_rcl-:5/aUl_c.r-iitill/r.l:ilill.p

!f (January I 1,2016)

"t Fregeh, Mohammed Hisham,The role of international criminal judiciory in fight against
international crime,PHD Thesis, Faculty of Law and Political Science, University of Mohamed
KHIDER,20I 3-2014,256
rToFregeh, Mohammed Hisham,The role of international crim_inal judiciary infight against
internqtional crime,PHD Thesis, Faculty of Law and Political Science, University of Mohamed
KHrDER,20r 3-2014,2s6
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With regard to the extent of correlation crimes against humanity in armed

conflict, it was the subject of discussion during the Rome conference, where a

minority of states stuck to the idea that crimes against humanity must be linked to

armed conflict, but the majority of states refused to do so on the grounds that adhere

to this condition lead to the complete abolition of the concept of crimes against

humanity, because they become so identical to war crimes, and that this trend ignores

the development that has occurred in this area. This statute omitted any reference to

armed conflict of any kind, which shows that it recognizes crimes against humanity

committed in times of peace and war; no doubt in a logical trend, as it is for through

which the accountability of authoritarian regimes that reflect on abuse and oppression

of the protestors and their peoples in order to dominate the powerl75.

2.2.4, War Crimes

War crimes are the oldest intemational crimes that the international community tried

earlier to identify, the international community went off to alleviate it's woes and, for

that; several international treaties and charters were issued to organize wars habits and

laws, which imposed certain restrictions on the behavior of armies, duties and the

types of weapons that may not be used during war time. Most notably, the Hague

Conventions of 1899 and 1907, which organized the rules of neutrality and war.

War crimes are defined as: acts that constitute grave breaches of the laws and

customs of war in general, whether according to the traditional concept of war

embodied in the law of war or as the contemporary concept expressed by the law of

'"Mohamme d Galay,Litigation procedures Before the International Criminal Cozrl,Master thesis,
Faculty of Law,University Abu Bakr Belcaid Algeria,2004-2005,44
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a)

b)

armed conflict or the international humanitarian lawlTu. The war in the realistic

concept: is an armed conflict or a mutual fight between the armed forces of more than

one country ends with each of the peaceful relations, whether issued by an official

announcement or not, the legal concept of war entails a formal declaration by the side

of one of the warring states before the start of combat military operationslTT.

Article 8 of the Statute of the International Criminal Court in the states for war

crimes, especially when committed as part of a plan or policy or as part of a large-

scale commission of such crimes and in accordance with the provisions and rules of

international humanitarian law, through four classes of crimes, namely:

Serious violations of the Geneva Conventions of 1949

Other serious violations of the laws and customs hpplicable in international

armed conflicts within the framework of existing international law

c) Serious violations of Article 3 common to the four Geneva Conventions of

1949,inthe event of an armed conflict not of an international nature.

d) Other serious violations of the laws and customs applicable in non-

international armed conflict in the framework of existing international law

The Geneva Conventions on the protection of victims of war of 1949 and the

Additional Protocols of 1977, have developed the list of crimes that belong to the

category of war crimes and crimes against humanity, and therefore all grave

.,.SomescholarsdefinewarcrimesaS:premeditativeactions,nu...-
the additional protocols. These actions lead to Death, Pain, or fatal damage to any person, prisoners,
civilian, who are protected by law, Mahmood Cherif Bassiouni/ research of Criminalization in
intemational criminal law and the protection of human rights published in Studies on global and
regional legal documents Beirut, Dar Al-E'elm, 1989, 485

'77Doa'a Mohamed Zyoud,"Rules of procedures and practices on international criminal court
j urisdiction",Middle East University, 20 I 4,
http://www.meu.edu jo/arlimages/rit;ill k-LiiY_qllrll_e+E+il il-ll Lj-_:clrileUl_Olirill/u.ilill.p
df (January I 1,20 I 6),40.
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violations set forth in the Geneva Conventions and its protocols have been received in

the Statute of the International Criminal Court serves as a war crimes. These

documents have recognized the principle under which the state is responsible for the

actions of the persons (Responsibilities of the Contracting Parties), the articles

(5ll52ll3lll48) respectively, which stipulate that " No High Contracting Party shall

be allowed to absolve itself or any other High Contracting Party of any liability

incurred by itself or by another High Contracting Party in respect of breaches referred

to in the preceding Article". The contents also census serious crimes inflicted on the

criminal responsibility of the perpetrators, but rather acts fall within the penalty of the

Penal Code in most systems of internal and criminal legislation in all circumstances,

in the sense that if the act is perpetraded by one of the military during the war, it is not

permissible for the accused to depend on the military duty implementation as a cause

of permissibility, because the military duty does not include such crimes,and they do

allow itl78.

The definition of an intemational armed conflict can be understood from

Article 2 of the Geneva Conventions of 1949, which states "cases of declared war or

of any other armed conflict which may arise between two or more of the High

Contracting Parties, even if the State of war is not recognized by one of them... and,

all cases of partial or total occupation of the territory of a High Contracting Party,

even if the said occupation meets with no armed resistance". As considered an

international armed conflict the case of resorting to armed violence between two or

more States, whether by an earlier announcement or without it, and Warring

Contracting Parties shall apply the provisions of international humanitarian law,

whether the case of conflict has been recognized or not, as the national liberation wars

f 

"Dr. Mohammad Fahad Shalaldeh,lrt ernotional humanitqrian law, p347
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follow the international armed conflicts as what mentioned in the first Additional

Protocol (I) to the Geneva Conventions,lgTT in articles (l/4) and (3196) respectively.

It is worth to mention the crucial development that followed the concept of

war crimes, as extended to grave violations committed in non-international armed

conflicts, as in spite of the refusal of some countries during the conference for any

attempt to compare between the international armed conflicts and non-international

armed conflicts in this regard, arguing that the intemationalization of criminal

responsibility for the crimes committed during non-international armed conflicts

would give international legitimacy to groups that resist the legitimate authority in the

country.l79

Among these violations, the Eighth clause of the second paragraph of article

VIII of the Rome Statute, states that " The transfer, directly or indirectly, by the

Occupying Power of parts of its own civilian population into the territory it occupies,

or the deportation or transfer of all or parts of the population of the occupied territory

within or outside this territory;" this settlement or the deportation of the population

become war crimes.

This kind of War crimes is realized through the occupying power's action, of

the directly or indirectly parts transfer of its own civilian population into the territory

it occupies, or the deportation or transfer of all or parts of the population of the

occupied territory within or outside this territory. This'behavior must be issued and

assoeiated with cases of an international armed conflict, and the perpetrator is aware

of the factual circumstances that established the existence of an armed conflict.

'"Mohamme d Galay,Litigation procedures Before the Inlernational Criminql Courl,Master thesis,

Faculty of Law,University Abu Bakr Belcaid Algeria,2004-2005,45



War crimes are consist of two criminal conducts; deportation and illegal

transfer.The deportation of protected persons under the Fourth Geneva Convention-

the protection of civilians - who are under the occupation of the occupied tenitories to

other places far away, whether inside or outside the home land, with a view of

keeping them away from their homes in order to transfer and replace them with the

population of the occupied State, as this work.is incompatible with the freedom and

dignity of the civilian population as guaranteed under the international rules and

customs. Transportation and deportation come in two directions:

1. Either from the occupied tenitory to the outer side, as previously happened in

Yugoslavia, as well as deportations of Zionists to the indigenous Palestinian

Arab's population forcibly from their country.

2. Or from the outer side to the occupied territory, just as how France did during

the French occupation of Algeria by transferung their population to Algeria, and

as how the Israeli's occupying forces are transferring the Jews from all over the

world to Palestine and settle them there.

Such behavior is prohibited; because it may lead to serious results for

dissolving aboriginal national entity. This prohibition is mentioned in Article 49 of

the Fourth Geneva Convention and it's Article 147, considering it as grave breaches of

the its provisions. Based on the above mentioned article, the Israeli occupying

power's transfer of its population to the Palestinian territories; is a war crime and a

serious violation of the Geneva Conventions, they have implemented settlements and

policies which together include the displacement of the Palestinian population. The

so-called forcible transfer of the population and the resettlement of occupying

power's settlers in their place and explained in depth later on.



The Statute of the ICC classifies the transfer of the occupying power's

civilians directly or indirectly to the land it occupies as a war crime. The deportation

or transfer of people in the occupied territories from their homes to other places inside

or outside this territory is also a war crime under the Statute of the Intemational

Criminal Court.

Israel was among the countries that voted against the adoption of the Rome

Statute and did not ratify it and has repeatedly tried not to consider the settlements in

the occupied Palestinian territory as a war crime.

We have previously discussed the temporal jurisdiction of the ICC which falls into

crimes committed after the entry of the Statute into forcel80 according to Article 1l of

the Rome Statute but; it is to say there is a need to have the court jurisdiction over

continuing abuses in which there are continuous crimesl8l

Accordingly, the court must consider the so-called in-law to "ongoing crimes"

as chronologically continuous crimes,l82 crimes which their facts begin before the

state statue comes into force and their impact remain constant thereafter.ls3Assuming

that the criminal activity on the grounds is still ongoing and has not completely

stopped. The settlement crime of the Israeli Occupying power in light of the

international law is continuous crime, and its effects extend as long as settlements are

present in the occupied Palestinian territories, and its one of the ongoing crimes that

resultes a daily violation of the Palestinian life. Thus, the criminaljurisdiction of the

ICC extends to include the Israel's settlements crime, despite the Israel reservation to

''oArt. 1l l/l): The Court has jurisdiction only with respect to crimes committed after the entry into

force ofthis Statute.
r8rlnternational Criminal Court: the immunity challenge, the International Committee of the Red Cross
(ICRC) publication, lst edition, Damascus 2001, p. I l3
1t2 International Criminal Court: the immunity challenge, the International Committee of the Red Cross

(ICRC) publication, lst edition, Damascus 2001, p. I l3
"' Fadwa Al-Thweb,"lnternational Criminal Court",Master thesis, Birzeit University, Palestine,20l4,
https ://www.bal.ps/pdf/ I .pdf
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include the settlement as a war crime in the statute of the ICC. However, this

reservation is contrary to the goals and purposes of the statute and to the international

law principles.

This option can be used as an effective tool to face the colonization, apartheid

crimes, deportation and forcible transfer as "ongoing crimes" vested with the

jurisdiction of the ICC, as the settlement constitutes a war crime under the Rome

Statute. Previously, the Court considered it in a similar case in the Democratic

Republic of Congo, which was considered by the court within the ongoing crimes that

fall under its jurisdictionl8a and the point here is that the settlement project as the core

of the occupation structure, the crimes of apartheid as crimes against humanity

practiced in various forms by the occupation leaders and their officials, that linked to

the settlement project, as well the case concerning the deportation and forcible

transfer as war crimes, and possibly up to crimes against humanity.

On the basis of the prohibition of discrimination, on basis of national

affiliation, race and religion the Israeli Occupation authorities practiced an internal

forced displacement against the Palestinians, the constant looting of their property

along the Palestinian tenitories that are occupied since 1967, including the West

Bank, East Jerusalem, and Gaza Strip where it is estimated over the past four decades

as a long-term occupation. Colonialism, racial systematic and institutionalized

discrimination are the root causes of this internal forced displacement of the

indigenous Palestinian's population and stripped of their property. These practices

rsaThe Court's jurisdiction over Israeli settlements already related a *. *tr.tp* *n"n ** ..**
in a similar case conceming the Democratic Republic of Congo, which explains that Crimes such as

those related to settlements and the transfer of civilians into occupied territory, even if they occurred
before the first of September / September 2014, they are within the jurisdiction of the court because

they are ongoing crimes, this conclusion based on the rule that the confiscation of property for the

construction of the settlements, it remains a criminal until the property is returned to its rightful
owners.
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and policies in the occupied Palestinian territories have

control over the largest area of land with a minimum

population.lss

come in order to assert its

number of the Palestinian

The individual or mass deportations of indigenous people in the occupied

Palestinian territories, and the arbitrarily displaced are acts prohibited under the

international humanitarian law and human rights law, these practices are serious

violations of the Fourth Geneva Convention and the customary international law. The

Fourth Geneva Convention prohibits the destruction of private property for the

protected population by the occupation. Therefore, invoking the security of the

population and military imperatives cannot justify the forced displacement of the

Palestinian population. This destruction of property and the forced displacement of

Palestinians violate the Occupying power's commitments to the human rights and the

laws of occupation.ls6

Human Rights Watch documented how the Occupying power's restrictions

cause the cumulative impact on the Palestinian's construction, demolition and forced

displacement as well as of other restrictive policies. However, Palestinians who

cannot build houses are forced to move to the West Bank areas under the control of

the Palestinian Authority or migrate out of Palestine. Human Rights Watch refers to

the close relationship between the Israeli policies of division, construction, demolition

in the Palestinian territories and forced displacement of PalestinianslsT.

Settlement is a form of the war crimes , Article 49 of the Fourth Geneva

Convention of 1949 and Article 85 of the additional protocol I clears that "no

ttUBADIL 
Resource Center for Palestinian Residency and Refugee Rights, htto://www.badil.orelen/

(December6,20l5).

"t BADIL Resource Center for Palestinian Residency and Refugee Rights, htto://www.badil.orelen/
(December6,20l5).
rt'lllegal Demolition of Palestinian homes, http://www.palnnn.com/?p:69749 (December6,20l5)
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Occupying Power shall deport or transfer parts of its own civilian population into the

territory it occupies". The Intemational Committee of the Red Cross, confirmed on 19

May.200l that the settlements in violation of international law and should not be

where they are ro*'88.

The Israeli occupation forces allow their settlers to carry weapons freely and

without adequate controls and they provide them a secure protection in most cases

where they attack on the unarmed Palestinian citizens. Settler's attacks, killings and

torture can be classified as crimes against humanity. Article (7lllk) of the Statute of

the International Criminal Court states that "for the purpose of this statute, any of the

following acts is a crime against humanity when committed as part of a widespread or

systematic attack directed against any civilian population:

(a) Murder;

(b) Extermination;

(c) Other inhumane acts of a similar character intentionally causing great suffering, or

serious body, mental or physical health injuries.

According to the view of the jurisprudence; the definition of the crimes falling

within its scope can be crimes that result from a state or system acts that can be

implemented by actors with or without the authority.l8e The Israeli settlers carry out

the occupation State policy in the murder and repression of the Palestinians.

In December 2003 the General Assembly requested the International Court of

Justice to give an advisory opinion on the legal consequences of construction of the

'ttAl-quds newspaper, No. I l40l,Sunday May20,2001

'8'Mahmoud Cherif Bassiouni, ICC, its inception and its stqtule, Versions of the Egyptian Judges

association, 2002,74
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aparthied wall in the occupied Palestinian territories, which was issued in July 2004

and in which the Court made it clear in paragraph l2O of its advisory opinion of 2004,

that "the Israeli's colonies in the occupied Palestinian territories including East

Jerusalem are established in a violation of the international law", the court emphasized

that the wall as well as the Israeli's settlement in the occupied Palestinian territories,

are illegal acts and void and must be removed, it interferes with the provisions of the

fourth Geneva Convention, which applies legally to the Palestinian territories that

occupied by Israeli forces since 1967. Yet, the Court held that the sefflements and the

apartheid wall are two of war crimes in accordance with the provisions of the

international humanitarian law, specifically under the Fourth Geneva Convention of

1949. Such activities prohibit the Palestinian people to exercise their right to self-

determinaiion which is the most serious consequences of committing these crimesle0.

The Four Geneva Conventions of 1949 is one of the many international

conventions that dealt with the individual criminal responsibility, the international

Criminal Court statute established its judicial system based on the individuals

responsibility for international crimes and, by applying this to the Israeli Occupation,

it is an evident that all persons who have committed crimes against /he Palestinian

people bear individual criminal responsibility for their criminal acts, whether they are

public individuals or soldiers in the armed forces or military officials or civilian

leaders in governmentl el

Israel as an occupation power has not shown

of the international Court of Justice and

any response to the advisory

ignored it and continued its

reoThe advisory opinion ofthe International Court ofJustice issued on July 4, 2004 regarding the Israeli

wall in the occupied Palestinian territory

'''Hassan Mohamed Qahwaji and Sami ashram,"The position of the intemational law on the occupying
power for the murder acts",paper of Al-Azhar University in Gaza, Department of Public Law,2012,7
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operations that violate the provisions of the fourth Geneva Convention and the

principles of the international law.

2.3. Palestine in the International Criminal Court

The ICC's jurisdiction takes place between the States Parties to the Rome Convention,

which is the Statute of the Court. At this particular time; where Palestine and its

people are daily exposed to many of the Israeli's crimes, in which they are the

punishable crimes as stated in the International Criminal Court system whether they

are war crimes, crimes of aggression or crimes against humanity.

Many have stressed on the need to resort to the intemational criminal law as a tool to

ensure the imposition accountability on the occupation authorities and achieve the

desired justice for the Palestinian people. However, Palestine lacks on the application

of the international law due to the lack of the political will of the major powers and

because the interests of these countries do not require them to work hard on the

fairness of the Palestinian nation by enabling it to exercise its right to self-

determination up to the .emancipation of the occupation and establish their

independent state with Jerusalem as its capital.

For the privacy concern of the Palestinian situation, the legal difficulties and

sometimes the political process that stood in the face of the Palestinians to head to this

intemational body for the prosecution of the Israeli war criniinals, which affected the

credibility and seriousness of this court, especially against the serious crimes that were

committed in all Palestinian ur.us'".

'"Abdul Aziz Nouaydi,"jurisdiction of the International Criminal Court for Israel's crimes after the

Palestinian Authority acceptance of the jurisdiction of the ICC Court",January 201l.

'l
I

I

I
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A numerous attempts and legal ways were there in order to reach to the ICC,

but in the end these ways focused on the consideration of Palestine as a State existing

with its pillars and on the application of other legal grounds, taking into account the

legal nature of Palestine in the international law and the right of Palestinian people to

self-determination and many of the decisions of the UNGA in its advisory capacity and

some of the decisions of the Security Council. The biggest problem that stood in the

way to move towards the International Criminal Court was considering Palestine as a

state or a full member State of the UNs.

2.3,1. Palestinian State and the Palestinian Liberation Organization (PLO)

The PLO was founded in 1964, consists groups of Palestinian movements and parties.

It includes all the Palestinians in the West Bank and Gaza Strip, in addition to the

Palestinian diaspora, to represent them on international forums.

The Palestinian Liberation Organization has worked to create some of its

affiliated institutions such as liberation arTny, radio stations, research center, bronchial

unions, national council and offices in most countries of the world. Later, the

Palestinian Liberation Organization got observer status at the [INs, according to UNs

General Assembly Resolution (3237) and issued on November 22 of the year 1974,

and under that was being invited to participate as an observer in the UNs General

Assembly sessions and conferences and to participate in its work and participate in

international conferences held under the auspices of the General Assemblyle3.

l" for more details follow: www.un.org
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On 15 Novemberl988, the National Council of the PLO declared an

"independent State of Palestine" and the acceptance of the UNs Resolutions 242 and

383, which call for the Israeli withdrawal from the Occupied Palestinian Territory in

1967; and to reach a solution through negotiation. At the time, the National Council

instructed the Executive Committee of the Palestinian Liberation Organization to

carry out the functions of the Government of the State of Palestine. Based on the

Declaration of Independence, the UNs General Assembly adopted a resolution

replaces the designation of Palestine to the UNs from the PLO Mission to Permanent

Observer Mission of Palestine. In 1993 a peace agreement was signed in Washington

after a long round of negotiations between the delegations of the Palestinian

Liberation Organization and the Israeli occupation goverrrment known as "Oslo

agreement", which was made to approve the Palestinian autonomy and the Israeli

withdrawal out of the Palestinian terretories. May 1994, the Israeli occupation forces

withdrew from the Gaza Strip and Jericho in implementation of the Oslo agreement,

and the territories became under the Palestinian autonomy, was represented by the

National Authority.

The Oslo agreement didn't go further as planned, yet as the Israeli aggression

on the Palestinian territoriesn continued; the presidency of the Palestinian National

Authority started a diplomatic move among the UNs member states, to secure the

support for a full membership at the UNs for the State of Palestine that was

announced earlier by PLO in Algeria 1988 and recognized by about 100 UNs member

state.

1.1_1



2.3.2. Palestine in the ICC before2012

We explained the cases of the International Criminal Court where it can proceed its

jurisdiction, in both cases of States and Non-States Parties of the ICC Statute. The

Non-States Parties can deposit a declaration with the Registrar of the ICC , whereby it

recognizes and accept the exercise of ICC jurisdiction with respect to the crime under

consideration, this acceptance needs to be submitted for each crime separately

because every crime is separate from the otherle4, or by referral to the Security

Council, in accordance with Chapter VII of the Charter of the UNs of any crime

within the jurisdiction of the ICC, and in this regard, the Security Council may

transmit such crimes regardless of the membership of the state in the ICC. The

Security Council practiced this validity when confronted Sudan, after receiving a

report issued in January 2005 from the investigation committee that set up resolution

1564 to investigate the situation in Darfur, as the Council decided to move through

the Prosecutor of the ICC for investigation.

The Palestinian's beginning with the ICC was in response to the Israeli

aggression on Gaza Strip on 22 January,2}Ogtes, when Dr. Ali Khashan, the Minister

of Justice in the Palestinian goverrrment, deposited a declaration under Article 12 (3)

of the Rome Statutele6, accepts the exercise of the ICC jurisdiction on the Israeli

crimes were committed in the Palestinian territories since the first of July 2002. The

declaration permits Non-States Parties to accept the exercise of ICC jurisdiction. As

reoDr. Ahmed Attia Abu al-Khair,permanent International Criminal Court/ Study of the Statute of the

ICC court and the crimes under ICC statute, Cairo,Dar al-Nahdah al-Arabia,l999,46-47 .
reslsraeli aggression on Gaza, the so-called Cast Lead Operation in the period between December 27,

2008 and January 18,2009

''u"lfthe acceptance ofa State which is not a Party to this Statute is required under paragraph 2, that

State may, by declaration lodged with the Registrar, accept the exercise ofjurisdiction by the Court
with respect to the crime in question...... "



for the Palestinian situation

ambiguity about the exisience

and the international community's position on the

of the State of Palestine, this Declaration was accepted

by the registra'r of the ICC, and the office began the discusstion of all the legal matters

relating to the ICC jurisdiction, Whether the deposited declaration acknowledges the

Court to exercise itliurisdibtion meets the required legal conditions.

Later, and in the private ninth session of the Human Rights Council of the

UNs Organization, which was held in January 2009 to discuss the 'lgrave violations of

human rights in the Occupied Palestinian Tenitory including the recent aggression on

Gaza in 2009_ (to prevent any legal doubt concerning the Characterization of the

legal status of Gaza Strip, the term "aggression" in international law is used when the

armed force is u.sing against the territory of an independent and sovereign state or to

destabilize the political stability, and this is not the case of Gaza Strip, which retains

legal status, like the West Bank, including Jerusalem, as an occupied territory.

Therefore, the occupation itself is a case of coritiriuouS aggression with its illegal uSe

of armed force, which constitutes a'serious crime'undei the international law and the

Statute of the IcC)re7-the human rights Council, formed one of its first fact-finding

missions headed by judge Richard Goldstone to investigate the IHL violations, and

human rights violations committed by the Israeli occupation power, the mission

published its_ "Goldstone report" _in September 2009.

The report's sunimary was published by the UNs states:"The case of escaping

from the punishment for long periods was the reason of resulting justice crisis in the

Occupied Palestinian Territory..., the Israeli regime regarding the investigation and

prosecution of serious violations of human rights and humanitarian law , particularly

'"PLO,Expatriates Affairs Department,"the Israeli violations and war crimes",
http://www.pead.ps/+.Jrl,pYl-sKkjiYl/e-FJLil +:-cKq!)l/u Jl-cllrFotst{lYl.html
(November30,20l5) 

{
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They adopted the use of (Palestine) instead of naming (PLO) without prejudice

to the observer status of the Palestine Liberation Organization and its functions. And

as a non-membership State, Palestine participates in the work of the organization, in

addition to what's decided by the legal status of the non member state of the

organization. Yet; Palestine continues in replacement of the PLO to enjoy the rights of

participation and representation in the organization.

As Palestine is a state within the considerations of the UNs based on the

provided 431n7204 (the first paragraph of the provisions of resolution) and as a

substitute for the Palestinian Liberation Organization in the UNs Organization,

without prejudice to the observer status of the Palestine Liberation Organization and

its functions (the third paragraph of the provisions of resolution)205, the LINGA

recognizes the observer status of the State of Palestine proclaimed on 15 November

1988 and therefore, Palestine firstly enjoys the non member state position's of the

organization on the level of participation and representation, and secondly retain the

privileges obtained by the Palestine Liberation Organization for the duration of

presence in the [INs, and as Palestine combines the two traits: statehood; at least for

and by dealing with the UNs and secondly as a national liberation organization as it

struggles to gain independencey and to keep its content of rights qualities, the UNs

facilitates to achieve the principles and objectives they established in particular to the

right of peoples to self-determination and the establishment of peace and security in

the international aren*06.

20aln thie resolution,trNs recognized the declaration of the independence of the State of Palestine of
I988, and replaced the the naming from PLO to Palestine
"'The observer status that granted to the PLO by the United Nations through the resolution
No.3237(D-29) of 1974
206Dr. Issa Hanna, A titled article "What is the legal status of Palestine in the United Nations."
littp://www.samanews.com/arlindex.php?act:post&id:96069 (November2,20l5)
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for the Palestinian situation and the international community's position on the

ambiguity about the existence of the State of Palestine, this Declaration was accepted

by the registrar of the ICC, and the office began the discusstion of all the legal matters

relating to the ICC jurisdiction, Whether the deposited declaration acknowledges the

Court to exercise its jurisdiction meets the required legal conditions.

Later, and in the private ninth session of the Human Rights Council of the

UNs Organization, which was held in January 2009 to discuss the "grave violations of

human rights in the Occupied Palestinian Tenitory including the recent aggression on

Gaza in 2009_ (to prevent any legal doubt conceming the Characterization of the

lefal status of GazaStrip, the term "aggression" in international law is used when the

armed force is using against the tenitory of an independent and sovereign state or to

destabilize the political stability, and this is not the case of Gaza Strip, which retains

legal status, like the West Bank, including Jerusalem, as an occupied territory.

Therefore, the occupation itself is a case of continuous aggression with its illegal use

of armed force, which constitutes a serious crime under the international law and the

Statute of the ICc;re7_the human rights Council, formed one of its first fact-finding

missions headed by judge Richard Goldstone to investigate the IHL violations, and

human rights violations committed by the Israeli occupation power, the mission

published its_ "Goldstone report" _in September 2009.

The report's summary was published by the UNs states:"The case of escaping

from the punishment for long periods was the reason of resulting justice crisis in the

Occupied Palestinian Territory..., the Israeli regime regarding the investigation and

prosecution of serious violations of human rights and humanitarian law , particularly

'"PlO,Expatriates Affairs Department,"the Israeli violations and war crimes",
http://Www.pead.psA:l+l_pYl-*lsklYli+ Jl-rl>:-gtSkj])l/.+>ll-rl-r+.rstskjj)l.html
(November30,20l5)
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the prosecution of suspects of war crimes and crimes against humanity, is a regime

with major structural flaws and is not consistent with the international standards. "

The report contained preliminary evidence of war crimes and crimes against

humanity, and was also the first intemational report attacking the issue of internal

investigations on war crimes charges, pointing out that the Israeli military

investigations did not comply to the international standards. This report benchmarks

in how the international human rights institutions work with the Israeli ongoing

crimes against the Palestinian people, and the complementary reports from the [INs

concluded that the Israeli judicial system does not have the structural and institutional

autonomy which is necessary to do the investigations properly. In addition, these

reports criticized the fact that Israel did not investigate with those who put a vision for

these crimes and they had planned and ordered its implementationle8.

Palestine submitted a request to the UN Security Council in September 2011

to gain full membership in the [IN, but as a result of divergent views about the

membership in the Committee on the admission of new members of SC, the request

was not put to the vote in the Security Council.

The Prosecutor's office finished the study based on the declaration of 22

January, 2009, and he issued a statement in March 2012 on the situation of Palestine

in which it refened to the question "Who knows what the state is" for the purposes of

Article 12 of the ICC Statute.'" The Prosecutor has felt that neither his office nor the

court are in a position to take such a decision. Instead, the prosecutor considered that

re8Report of the UNs Fact Finding Mission on the Gaza Conflict.

'"Office of the Prosecutor of the International Criminal Court,the situation in Palestine, April 3,2012
para5
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this decision is up to the Secretary-General of the UNs200, who can note the directives

that issued by the General Assembly in this regard or to the Assembly of States

Parties to the Rome statute2Ol.

The Prosecutor's report stresses that:

"The current situation which was awarded by UNGA to Palestine at that time

is the "obseryer status" not a "non-member state." This observer status will

not confer signature or ratification to the Rome Statute or to deposit

declaration within the scope of the ICC ".

At the same time in which he explained that Palestine as a state is recognized

in bilateral relations by more than 130 countries and by some international

institutions, including the UNs organs .In sum, the prosecutor noted that the

prosecutor's office can examine in the future the crimes that committed in Palestine,

in the case if the competent organs of the UNs or the Assembly of the Member States

of the Rome Statute take a decision on the legal issue relating to the assessment of

Article 12.

In doing "so, the prosecutor have ignored many of the facts in his decision,

notably that the UNs recognition of Israel is conditional to the implementation of the

partition decision 181, which provides for a two-state with clear boundaries, and that

the decisive vote at the UNs for the recognition of Palestine in the IIN system in 1989

after the independence declaration in 1988 is enough to consider it a State for the

purposes of the ICC, as Professor John Quigley says. And Palestine is subject to

2ooTheSecretary-GeneraloftheUnitedNationsacceptedinJuly,oo@
which is not a -member State but an entity has recipe autonomy with New Zealand since 1965, noting
that the population of the Cook Islands 25 thousand inhabitants and an area of almost 265 square

kilometers.
20rstatement of Prosecutor of the International Criminal Court,
http://www.voltairenet.org/article I 7343 3.html (November30,20 I 5)

115



Vienna formula by virtue of the full membership in UNESCO since 3l October 2011

and could thus join the international treaties2o2.

Professor William Schabas replied to the statement issued by the ICC

Prosecutor in 2012, referring to the two main issues. Firstly, Schabas compared

between the methodologies adopted in the accession of the Cook Islands to the Rome

Statute and the Palestinian declaration, the exclusion of the Cook Islands from 'Non-

Members' list did not prevent the Secretary-General of the acceptance of the accession

to the Rome Statute on 18 JuIy,2008. Therefore, it seems that the Secretary-General

is not obliged to take a decision on whether an "entity" is a state for the purposes of

the enforcement of Article 125, even if the State appears on the list of "Non-Member

States" that is adopted by the General Assembly or not. Secondly, Schabas supposed

that the prosecutor should give great attention to the consequence of the UNESCO

voting in 2011, on the basis that the Secretary-General's reference to accept the

membership of a specialized agency of the UNs agencies may be taken as a suitable

directives must be followed, as it copes with the directives that can be received from

the General Assembly.

With the Israeli occupation's insistence on its expansionist settlement policy,

building the apartheid wall, annexation and isolation of Jerusalem from its Arab

surroundings and practices of ethnic cleansing of the Arab population, which is

unacceptable and reflects a loss of the Palestinian rights which makes imperative need

'o'Later on, after the decisive vote in the United Nations on November 29, 2012), Raising the level of
representation of Palestine into a "non-member state" was not enough for the Prosecutor to move and

ask for a permission from the Pre-Trial Chamber in court to open an investigation of the current
situation in Palestine since July 1,2002 according to the statement filed with the court. Still, the

prosecutor is capable of doing so without the confirmation by the Palestinian side to adopt the

declaration, and this is clearly given by rights of the Rome Statute. This has already happen when the

court considered the situation in Ivory Coast , and hence Palestine enjoys the same./follow the decision

"The situation in the Republic of Ivory Coast", which was issued under Article l5 of the ICC Rome
Statute,(October 3,20 I I ),paragraph I 73
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to search for tools and means of re-consideration of the Palestinian cause and to form

a pressure card in the Palestinians hands to help them in a confrontation with of the

Israeli policies and attitudes. From this point, the Palestinians found that the

orientation to the [INs through the application for recognition the State of Palestine as

a outlet that could be achieved to re-position and consider the Palestinian's issue at

the international level.

While the Palestinian's natural, historical and legal right of establishing an

independent sovereign State is still an awaiting for implementation. The natural,

historical and legal right of the Palestinian people which is guaranteed by the

international law and international humanitarian law, and according to the

international law; nations have a sovereign right of an independence declaration and

statehood. Therein; various efforts took a serious steps towards finding a way for the

possibility of penalizing the Israeli occupation criminals by through the criminal

responsibility for crimes that committed in Palestine, the most important effort was

headed by the Palestinian President Mahmoud Abbas to the UNs in order to get the

Observer Member State,2o3where the Secretary General of the UNs received a request

on 23 September 2011 for the acceptance of Palestine to the UNs body as member

state, while this effort was blocked through refraining to exert the required political

actions in the UN Security Council, at time when the admission of Palestine to

LINESCO has been approved on 3lOctober 201 las a member state.

The membership resolution focused on granting Palestine the state of an

observer, without prejudice to the rights and privileges acquired, as the role and status

of the PLO as a representative of the Palestinian people under the relevant resolutions.

'o'For more details about the concept of the observer state follow: The Legal entitlements of obtaining
Palestine state observer at the United Nations, issued by: The Independent commission for Human
Rights,Report No.79120 I 3
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The resolution has affirmed the right of the Palestinian people to self-determination

and independence in their state, Palestine, and also confirmed the fact that the

Palestinian movement in order to obtain the international recognition and the

membership in the UNs does not affect the status of the PLO as the legitimate and

only representative to the Palestinian people according to the previous UN resolutions.

During this stage, the United States warned to close the door of the Security

Council by using the veto against the Palestinian request, so Palestinians were left only

by resorting to the General Assembly. Some objected that the General Assembly is not

the jurisdiction body, but the response to this objection is, the General Assembly has

already practiced what is more important than the decision to recognize the

membership of the international member in the LINs, who already has the right to self-

determination, when it decided to partition Palestine into two states in 1948.

Through the numerous resolutions of the UNGA over the past decades, it is

clear that many of these resolutions affirming the right of the Palestinian people to

self-determination, independence and ending the decolonization. The most famous

Resolution No.(2535) , emphasizes that the rights of the Palestinian people's are

inalienable, and Resolution No. (2672) emphasize on the right of the Palestinian

people to self-determination. The Security Council in several resolutions also stressed

that the Palestinian territories considered as occupied tenitories, through referring in

its resolutions to the applicability of the Fourth Geneva Convention of 1949, including

Resolution No. (237) issued on 14 Junelg6T,Resolution No. (271) issued on 15

September 1969, Resolution No. (1322) issued on 7 October 2000. The most

important of these decisions is ResolutionNo. (43185) dated 6 December 1988, these
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decisions and if they were important then, they must be taken in consideration to the

membership of Palestine and the decision to raise the level of its representation.

On November 29, 2012, LrNGA voted overwhelmingly on a resolution

recognizing the state of Palestine and adopted the Resolution (19167) to grant Palestine

and raise the level of its representation to " Non-Member Observer State " and

requested under that the Secretary-General to take the necessary actions for the

implementation of this resolution. This resolution emphasizes on the right of the

Palestinian people to self-determination and to have an independent state on the

occupied Palestinian tenitory since 1967, the General Assembly expressed its hope

that the Security Council responds to the request made by the State of Palestine on

September 23, 20ll in order to obtain full membership in the UNs, and urged all

States, specialized agencies and organizations of the UNs system to continue to

support the Palestinian people and help them achieve their right to self-determination

independence and freedom at the earliest. Thus, Palestine name change at the UNs

(Entity) to (Non-Member Observer State) and Palestine has become a subject of the

international law, which owns the irreversibility access to the Charter of the UN,

especially the first article to emphasi ze the right of peoples to self-determination.

The United Nation; is the international organization that represents the

international community, and since 1974 the Palestinian people were represented

through their sole and legitimate representative; PLO. However; the UN did not

restrict itself from the jurisprudence definition about Palestine nor on the other entities

that have proceeded in the same situation like India at the beginning and Guinea in the

seventies.
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They adopted the use of (Palestine) instead of naming (PLO) without prejudice

to the observer status of the Palestine Liberation Organization and its functions. And

as a non-membership State, Palestine participates in the work of the organization, in

addition to what's decided by the legal status of the non member state of the

organization. Yet; Palestine continues in replacement of the PLO to enjoy the rights of

participation and representation in the organization.

As Palestine is a state within the considerations of the UNs based on the

provided 431fi7204 (the first paragraph of the provisions of resolution) and as a

substitute for the Palestinian Liberation Organization in the UNs Organization,

without prejudice to the observer status of the Palestine Liberation Organization and

its functions (the third paragraph of the provisions of resolution)2os, the LrNGA

recognizes the observer status of the State of Palestine proclaimed on l5 November

1988 and therefore, Palestine firstly enjoys the non member state position's of the

organization on the level of participation and representation, and secondly retain the

privileges obtained by the Palestine Liberation Organization for the duration of

presence in the [INs, and as Palestine combines the two traits: statehood; at least for

and by dealing with the UNs and secondly as a national liberation organization as it

struggles to gain independencey and to keep its content of rights qualities, the [INs

facilitates to achieve the principles and objectives they established in particular to the

right of peoples to self-determination and the establishment of peace and security in

the international arena'06.

20aln thie resolution,UNs recognized the declaration of the independence of the State of Palestine of
1988, and replaced the the naming from PLO to Palestine
2o5The observer status that granted to the PLO by the United Nations through the resolution
No.3237(D-29) of 1974
2o6Dr. Issa Hanna, A titled article "What is the legal status of Palestine in the United Nations."
http://www.samanews.com/arlindex.php?act=post&id=96069 (November2,20l5)



The recognition of the Palestinian state maintains the impact of the rights of

the Palestinians. And as the Palestinian state became the legitimate representative

after PLO, which means that, all the rights of the people of Palestine that were adopted

by the UNs in accordance with the decisions made at the time of the PLO have moved

to the state of Palestine, which has the full right to claim the international community

to the realization and implementation of these decisions, including decisions related to

the permanent sovereignty over resources, wealth and decisions conceming the

inalienable rights of return and self-determination.20T

The international community's recognition, represented by the UNs, for the

right of the Palestinian people to self-determination is an intemational position

cemented in several decisions, including the TINGA resolutions20s, which confirmed

on the Palestinians' right to self-determination is inalienable right and, the Palestinians

have the right to establish their independent and sovereign state. Moreover, the

International Court of Justice acknowledged- in its advisory opinion issued in 2004 on

the construction of the separation wall in the Occupied Palestinian Territory- the

illegality of undermining the Palestinians' right to self-determination and, consolidates

the recognition of the state of Palestine and the support for its accession to the UN for

the ineligibility of the Israeli occupation authority in any part of the occupied lands

and, this is consistent with the Security Council resolution 242, which affirmed the

non-eligibility of the acquisition of the territory by force'

The year of 2Ol2 was a turning point for the Palestinian cause, Palestine was

subjected to get the Non-Member Observer State, this had a number of the legal

2o'Nasser Al Rayes ,"Recognizing Palestinian state at the United Nations body",

http:i/www.alhaq.orgarabic/index.php?option:com-content&view:article&id:587:2012-07- l4- l3-
35-3 l&catid:86:20 l2-05-09-07-29-49&ltemid:20 I (January5,20l 6)

'o*The following decisions (3236) and (2649) and (65/455)
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consequences at the international law level, including the change of the legal status of

the Palestinian State, which brings an end to the Israeli allegations that the Palestinian

land is disputed land and a new confirmation of the previous UNs resolutions that

explains the Palestinian land as occupied lands, including Jerusalem and, these lands

are under the Israeli occupation and must be liberated to enable its people to exercise

their right of self-determination.

This recognition confirms the fact that the state of Palestine is under the Israeli

forces occupation and this does not reduce the responsibilities of the Israeli

Occupation power towards the occupied Palestinian territory. Sovereignty; and under

the laws of war isn't transfered to the occupation authority, as the occupation in its

essence is temporary and, since the Article 42 of the Hague Convention of 1907

regarding the customs of war on land, stipulates that "the territory is considered

occupied when the state is under the de facto authority of the occupation army. On the

other hand, the essence of the judicial responsibility is that, it imposes an obligation on

each law party if it commits an illegal act, it is responsible to remove these acts and to

return the situation to what it would have been like if it didn't committ that illegal act.

This underlines the fact that the Palestinian territories are under the occupation

and confirms the continuing validity of the four Geneva Conventions on the state of

Palestine and, especially the Fourth Geneva Convention of 1949 related to the

protection of civilian persons in time of waloe. Article 2;thecommon article between

the four Conventions, states that "In addition to the provisions which shall be

implemented in peacetime, the present Convention shall apply to all cases of declared

'o'Abdul-Hakim Sulaiman Al-wadi,"status of the state of Palestine at the United Nations in the light of
the provisions of international law", Rachel Corrie, the Palestinian Center for Human Rights and and

follow-up of international justice/ legal research,

http //rachelcenter.ps/news.php?action=view&id:82 84 (J anuary26,20 I 6)
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war or of any other armed conflict which may arise between two or more of the High

Contracting Parties, even if the state of war is not recognized by one of them ....The

Convention shall also apply to all cases of partial ortotal occupation of the territory of

a High Contracting Party, even if the said occupation meets with no armed

resistance".2lo

The Israeli government's attitude towards the Palestinian National

Authority(PNA) declaration on stepping forward to the UNs to get the status of the

state, proceeded to obstruct the Palestinian move. Moreover; Israel asked the US

Congress to stdp providing any sort of aids to PNA in case it decided to go to the [INs.

The US Congress has agreed, and its decision didn't include the cessation of aid only

but, extended to include a halt to all US financial contribution to the international

institutions that recognizes Palestine as a state.

President Barack Obama's administration joined the efforts to prevent the

Palestinians from going to the international institution, by aborting the Palestinian

request using the veto in the Security Council to reject the membership of the state of

Palestine at the UNs to be accepted in 201 l, And then put its pressure on the various

states to refuse the recognition of the Palestinian state. However, the vote's result was

in favor of the Palestinians, where Israel found itself in political defeat, and in a

beginning of an international intervention that will push towards the pressure and

sanctions against the Isra0li Occupation goverrlment to reach for a solution according

to the Palestinian vision without taking into account the political, legal and security

Israeli demands, and a beginning of a losing war with the PNA to enter the rest of the

210 Application of the Convention, https://ihl-databases.icrc.ore/ihl/WebART/365-
570005?OpenDocument



international institutions, especially the ICC, which Israel considers the accession of

the Palestinians to a threat to the political leadership2ll.

Another consequence for the membership of Palestine in the GA is.the decline

in the case of deterrence, which is one of the most irhportant elements of Israeli

security in the face of the Palestinians and the Arabs. The Israeli occupation

government considers the Palestinian movements to the intemational institutions as

signs that could outbreak the popular uprising against it, hence, the Israeli occupation

force cannot use the military means in the face of the Palestinians, due to the presence

of the international institutions, in particular, the International Criminal Cou#12.

Hereby, the recognition of the State of Palestine, consistent in line with the

essence of the [INs relevant resolutions, includes resolution 242 and 338. The Israeli

occupation govemment has undermined these references and foundations through

unilateral steps, including the illegal construction of the settlements on the occupied

Palestinian territories, especially in East Jerusalem. In contrast, the international

community considers the Israeli aggressive unilateral policies illegitimate. Yet; it does

not recognize the changes resulted on the groud. The past forty-four years has made it

clear to the Palestinians that the Israeli occupation policies and practices on the ground

are just targeting the de facto annexation of their lands.

'"Limor Yehuda, Human Rights in the Occupied Territories: the possible Implications of the
Palestinian state recognition. The website of the Association for Civil Rights in Israel, www.acri.org.il

'''shlomo Brom and Anat Quars, the Israeli annual strategic assessment, translated by Alian Alhindi,
National Security Research Center of Tel Aviv University, p. 49, published by the National Liberation
Movement-Palestinian Media Commission 201 L For more details on Israeli responses,for more details
fol low : http ://www. shuun.ps/page- I 27-ar.html
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2.3.3. Palestine in the ICC after the 2012

The subject of Palestine's accession to the ICC took special trend after the global

recognition of Palestine as Non-Member Observer State at the [JNs, and become a

significant topic in light of the ongoing violations practiced by the Israeli occupation

authority of committing war crimes and crimes against humanity.

The UNGA's vote of 29 November 2012 to raise the level of representation of

Palestine in the UNs to the status of a Non Member Observer State considered being

more than enough for the ICC Prosecutor to accept the declaration filed by Palestine in

2009, as a right and a sufficient declaration to the ICC to take a decision on the

Palestinian issue.

When the UNGA has stepped up the development on Palestine's status into a

Non-Member Observer State through the adoption of resolution 67119, the Prosecutor

Office of the ICC examined the legal implications of this development and concluded

that" the change of the status of Palestine did not result in a retroactive effect that

leads to validate and accept the declaration submitted in 2009 213 
,which was deposited

without the necessary enjoyment, and Palestine can accept the jurisdiction of the Court

through a new declaration starts from 29 Novemb er 2012 and onwards2la .

President Mahmoud Abbas received a letter signed by the President of the

Swiss Confederation, informing him, that he was depositing the instrument of

accession of the State of Palestine to the four Geneva Conventions of 1949 and the

2r3ceneral Prosecutor's Office, the jurisdiction of the International Criminal Court on Palestine "

''oArticle by lawyer Florence Darck -leighn, titled consequences of Palestine's accession to the Rome

Statute, htto:llwww.alhadath.ps/article.oho?id=19260e7y26370279Y19260e7 (February2,2O16)

125



Protocol of 1977 from the second day of April 2014 as a matter of commitment to the

articles 61,62, 141 and 157 of the four Geneva Conventions. This instrument

announced the acceptance of the State of Palestine as a party of the four Geneva

Conventions and its Protocols.

In addition to the IIN secretary-General's statement2l5; "The entry into force of

the State of Palestine to the international treaties in May and July 2014".2t6

Riyad al-Maliki; the Palestinian foreign minister said that:

"This acceptance activates the second and third articles of the four Geneva

Conventions, and he pointed out that the applicability of the four Geneva

Conventions on the state of Palestine will continue by the rule of law and by

virtue of being a High Contracting Party to the provisions of these

conventions, which have been immediately entry into force because; the

State of Palestine falls under an entire occupation.2lT He also said that "The

acceptance of the state of Palestine as a party to all of these conventions, is

one of the main tools for using the international law to access to the

legitimate rights of the Palestinian people". 218

Accordingly, Palestine sought back to the ICC ahd deposited a statement in

January 2015 under the Article 12 (3) of the Rome Statute, which accepted the

"t Ban Ki-moon statement.
2r6ln addition to the four Geneva Conventions and the First Protocol Palestine joined other international

conventions: the Hague Convention respecting the Laws and Customs of War on Land and the

Regulations Respecting the Laws and Customs of War on Land. The International Convention for the

Suppression of the Crime of Apartheid. International Convention on the Elimination of All Forms of
Racial Discrimination. Convention on the Prevention of the Crime of Genocide. The International

Covenant on Civil and Political Rights. International Covenant on Economic, Social and Cultural

Rights. The Convention against Torture. The Convention on the Elimination of All Forms of
Discrimination against Women. The Convention on the Rights of the Child. The Convention on the

Rights of special needs Persons. United Nations Convention Against Comrption. Vienna Convention

on the Law of Treaties. Vienna Convention on Diplomatic Relations. Vienna Convention on Consular

Relations.
2r7The signing of the agreements, or not thereof does not fall the responsibilities of Israel as an

occupying power, since it can not evade its authority as an occupying power, pointing out that these

agreements entail responsibilities and duties in order to strengthen human rights in Palestine."Shawan

Jabarin, Al-Haq organization, article titled Palestine's qccession to internalional conventions
News&

rsPalestine is a party to the Geneva Conventions, http://www.pal24.net/content/prinV26656
(December2T ,20l, 5)
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jurisdiction of the ICC on the crimes that committed "in the occupied Palestinian

territories, including East Jerusalem since 13 June 2014, and on the second day of

January 2015, Palestine deposited the instrument of its accession to the Rome Statute

to the Secretary-general, and based on the summary of the practice of the secretary-

general as depositary of multilateral treaties,"the Secretary-General, in discharging his

functions as a depositary of a convention with an 'all States' clause, will follow the

practice of the Assembly in implementing such a clause..."2le, means the secretary-

general is seeking to petition the General Assembly practices that are unambiguous,

and indicate that it consider the entity as a state.

Hence and according to these practices, especially the general assembly

resolution of 67119, by the Secretary-general in 6 January 2075, acting in his capacity

as depositary, accepted Palestine's accession to the Rome Statute, and the state of

Palestine became the member number 123 in the ICC. The head of the assembly of

states parties welcomed Palestine as a state party to the Rome Statute. On 7 January

2015, the Registrar of the Court informed President Abbas the acceptance of the

declaration deposited by the Government of Palestine under Article 12 (3) on 1

January 2015, and that the declaration was sent to the ICC Prosecutor for

consideration.

The office of the ICC Prosecutor sees that in view of the GA granting

Palestine the Non-Member Observer State status in the [INs, means it should be

considered as "state"for the purposes of accession to the Rome Statute220(according to

the formulation of "all nations"). In addition, the term "State" that used in Article l2

(3) of the Rome Statute should interpret in the same way that it used the term "State"

2re https://treaties.un.orddoc/source/publications/practice/summary-english.pdf
22oceneral Prosecutor's Office, the Prosecutor of the International Criminal Court, Fatou Bensouda,

open a preliminary study of the situation in Palestine, I 6 Jan,20l 5
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in Article l2 (l). Thus, the state, which may join the Rome Statute, may also deposit

correctly declaration under the Article 12 (3).

l6 January 2015, after receiving a referral or a true Statement filed pursuant to

Article 12 (3) of the Statute, the Prosecutor of the ICC , Fatou Bensouda, announced

the opening of a preliminary study of the state of Palestine in accordance with section

(25lllc) from the list of Prosecutor's Office and the requirements of policies and

practices. This preliminary study is based on the goverrlment's announcement of

Palestine, which accepted the Court's jurisdiction by which to identify the perpetrators

of crimes falling within the occupied Palestinian territory, including East Jerusalem,

and their partners in crime, for trial and prosecution, since l3Jun e,2014" .221

With reference to Article 126 of the Statute of the ICC and, with respect to the

accession's document, the Statute of the ICC shall enter into force on the Palestinian

land on the first day of the month that following the sixtieth day from the date of

depositing the accession's instrument of the State of Palestine to the Secretary-

General of the UNs. Therefore, the deposit of the accession to the general secretary

was in 2 January 2015. hence; I April 2015 is the date of entry into force of the

Rome Statute.

Thc ICC exercises its jurisdiction over the international crimes within the

objective jurisdiction of the ICC in three cases; either by referring the complaint from

a State party, or through the decision of the Security Council under Chapter VII of the

Charter of the LINs, or by the Prosecutor of her own, as previously explained in this

regard. Accordingly, in all cases, the opening of the preliminary study that was

announced by the Prosecutor of the ICC on her own initiative based on information of

"' Essam, Abdeen,"A perusal of the announcement of the ICC prosecutor for opening a survey of the

situation in Palestine", Al-Haq Organization, (12 Oct,20l5)
http://www.alhaq.ordarabic/index.php?option:com_content&view=article&id:712:2015-01-18-07-

25 -5 I &catid=86:20 l2-0 5 -09 -07 -29 -49 &ltemid:2O I
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crimes are committed in Palestine, this does not prevent the State of Palestine to refer

complaints to the ICC prosecutor of international crimes within the jurisdiction of the

ICC in accordance with Article (la) of the Statute after its entry into force on

lApril,2}ll.222

Later and on the following preliminary study that was announced by the

Prosecutor of the ICC; and if the prosecutor concludes that there is a reasonable basis

to proceed in a "formal investigation" based on information upon its examination,

analysis and evaluation, the prosecutor should apply to the judges of Pre-Trial

Chamber of the ICC to request a permission to initiate a formal investigation, and if

the Pre-Trial Chamber and after the examination of the request and the supporting

items of it they find that there is a reasonable basis to initiate the formal investigation;

they authorize the prosecutor to begin the procedures and without prejudice to the

decisions of the ICC judges with regard to the jurisdiction and admissibility.

But if the Pre-Trial Chamber refused to grant permission to the prosecutor to conduct

an official investigation, this refusal does not preclude the Prosecutor to present a

subsequent request for permission to conduct an official investigation based on new

facts and evidences they already have or might be available in the future, according to

the Statute of the ICC.

In the case, if the Prosecutor have been granted a permission to investigatb,

and the official investigation has become underway, the Prosecutor must notifr all

States Parties to the Statute of the ICC that an official investigation is ongoing, for the

purposes of international cooperation and judicial assistance in pursuing these crimes

within the jurisdiction of the ICC, and must also notifu the relevant state that an

official investigation is underway in light of the available information and, once the

,r, Ibid

1.29



Prosecutor notifies the relevant state ,the State and within one month shall announce

that it is conducting a criminal investigation on those crimes at the domestic level.223

Therefore and as usual, the Israeli occupation authorities began to announce

that they are investigating on the recent military offensive in the Gaza Strip but in

fact, they were just trying to prohibit the Prosecutor and the ICC to move forward

and, on the grounds that the International Criminal Court's jurisdiction is a

complementary to the jurisdiction of the internal judicial system of states according to

the Statute of the ICC, and not a substitute of it, in a sense that if the Concerned State

conducts a serious investigation of those crimes, the Prosecutor shall surrender the

ongoing official investigation for the benefit of the investigations conducted by the

Concemed State in this regard, but on the other hand, if the Concerned State has not

undertaken investigations within a one-month, the Prosecutor will continue the

ongoing investigation, and so if the Concerned State is "unable or unwilling" to

conduct the investigation and the prosecution of such offenses, the Prosecutor will

need again to get permission from the Pre-Trial Chamber of the ICC to continue the

formal investigation.

Here, The internal investigations that were announced by the Israeli

occupation authorities against the backdrop of the recent military offensive in the

Gaza Strip appear - like other investigations - sham and non-serious, which means in

this situation, the Prosecutor will retum again to the Pre-Trial Chamber of the ICC to

get permission to resume formal investigation into the serious intemational crimes

under the Intemational Criminal Court's jurisdiction22a.

"3Essam, Abdeen,"A perusal of the announcement of the ICC prosecutor for opening a survey of the

situation in Palestine", Al-Haq Organization, (12 Oct,20l5)
http://www.alhaq.or9arabic/index.php?option:com-content&view:article&id:712:2015-01- I 8-07-

25 - 5 1 &catid:86:20 l2-0 5 -09 -07 -29 -49 &ltemid:20 I
2'oFor more about the results of the occupation authorities investigation and its results that was

contained in the Goldstone report which had been previously mentioned in this paper.
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The official spokesman of the Palestinian Supreme National Committee to

follow up with the ICC, Ghazi Hamad pointed out in his statement about the

proclamations and supplementary notes that provided by Palestine:

"Through the legal follow-up group and with the cooperation with the

international legal team, Palestine provided the Prosecutor a complaint

includes all issues which the Palestinians want to be considered by the

Prosecutor during the preliminary study, it focused on three core issues: the

Israeli settlement system and the Israeli aggression especially in the Gaza

Strip and the Palestinian prisoners".225

Subsequent to that supplementary note was submitted to the prosecutor on

3August,20l5 after the crime of buming the (Dawabsheh) familf'u, u crime of arson

and violence and crimes of the Israeli settlers, and the Israeli legal system, which

serves protective cover to the Israeli perpetrators of crimes against the Palestinians,

especially by the settlers. as the State of Palestine in 30 October, 2015 provided a

second supplementary note with regard to the latest developments on the ground, of

the field executions and, collective punishment against Palestinian civilians, and to

put these crimes under the responsibility of the Israeli political and military leadership

and, for the perpetration of these crimes and the responsibility of the Israeli

Occupation courts of providing immunity to the perpetrators of crimes, and to

highlight these crimes as a public policy and crimes in a systematic and wide-ranging.

"s A meeting on the latest developments concerning the International Criminal Court in respect of the

Palestinianaffairs- htto://www.alwatanvoice.com/arabic/news/20l5ll2l13183l546.html

"uFor more details see: http://english.pnn.os/2016/01/03/israeli-arsonists-of+he-dawabsheh-family-
indicted/ and more at:
http://www.aUazeera.com/news/2015/08/palestine-lodge-icc-complaint-baby-death-israel-hague-arson-
settlers I 5080 1030303 I 60.html
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The state of Palestine determined the temporal jurisdiction of the ICC

retroactively to 13 June 2014 therefore, the court's investigation does not include any

crimes committed by the Israeli's occupation forces before that date back until the

entry into force of the Rome Statute in July 2002227, but it must be seen as a starting

point and not a specific deadline for the temporal jurisdiction of the ICC as many of

the crimes were committed by the Israeli occupation forces before that date are still

subject to the jurisdiction of the ICC, as an ongoing crimes, including settlements, the

apartheid wall, the Judaization of Jerusalem and the siege imposed on all the

Palestinian territories especially Gaza strip. The Israeli's settlements were created in

the seventies, are still existing to this day, they were crimes and remains so, these

ongoing crimes considered verdict in the temporal and objective jurisdiction of the

ICC according to the declaration of the state of Palestine228.

Moreover, the identification of the temporal jurisdiction of the ICC in June

2014 has an important significance, as it is the same time period when an

investigation is being done by the UN investigation's Committee set up by the Human

Rights Council in its private session, which was held in Geneva in July 2014 during

the aggression on Gaza and, into the crimes committed by the Israeli occupation

forces and it's settlers. Means that the Commission's report is an important additional

material that is available to the Prosecutor to move the criminal case, especially as the

outcome of the investigation will be conducted by the independent and professional

team that enjoys the international legitimacy.

And thus; the State of Palestine and according to Article 14 of the Statute of

the ICC has the right to transmit complaints to the prosecutor to investigate the

"'from luly 2002 to l3 June 2014

"tlssam Younis, Director of Al Mezan Center for Human Rights in Palestine,A titled article

"Constituent notes about joining the ICC", http://paltoday.ps/arlposV (Januaryl5,20l6)
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intemational crimes within its jurisdiction committed on Palestinian land since 13

June, 2014, and in particular the war crimes and crimes against humanity including

Israeli settlements,2zedeportation and forcible transfer, as an ongoing crimes through

the continuation of its criminal activity. And according to the Rome Statute the State

of Palestine reserves its right to deposit a new declaration in the future for accepting

the jurisdiction of the ICC from lJuly2002, which is the date of the Rome Statue into

force.

It is important here to note that the Israeli Occupation's position on the ICC,

and as Israel signed on the Statute of the ICC on the same day with the United States

on 3l Dec 2000, and by extension to the American attitude, Israel informed the

Secretariat of the [JNs on 28 Aug 2002, it does not intend to ratify the Statute of the

ICC and they are liberated from any liabilities that may arise from its signature of the

Statute of the ICC, Israel has justified its position of non-ratificating the Statute of the

ICC for the reasons of:

The possibilities that the ICC could be an instrument within the hands of the

Arabs to accuse Israel on crimes that fall with the jurisdiction of the ICC and

this may chase them as war criminals.

The broad powers to the court's prosecutor.

The geographical distribution will deprive Israel from the nomination process

of having a judge within the ICC.

Although, the non-ratification of the Statute of the ICC remained concerned

about the possibility of the prosecution of their settlers, officers, soldiers and leaders

22eits beneficial here to check the Report of the international independent fact-finding mission In order
to investigate the effects of the construction of Israeli settlements issued on February 7 ,2013

a)

b)

c)
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by the ICC . For ttiis, Isrel has formed a special crew to provide judicial advice on

how to face the prospect of being prosecuted in the future. Experts of Foreign and

Justice Ministries drafted their perceptions to face those future possibilities as

follows:

1) The confirmation on the non-ratification of the Rome Statute.

2) Strengthen the collaboration with the United States to ravel the court's

objectives for that regards.

3) Resorting simulated trials for its soldiers , officers and leaders who commits

violated actions in which they fall under the jurisdiction of the ICC so that

could defeat any chance of presenting them at the ICC.

4) Maintain strong communication with the Israel Human Right Organization's

to change the facts of the Israeli violations against the Palestinian that will

present them to the International Organizations,

The International humanitarian law has become a part cif the Public

International law. Therefore, talking about the Israeli Occupation violations under the

international humanitarian law is at the same time a violation of the principles of the

international law and its provisions and as long as it comes to Palestine, it's therefore

the situation of the Israeli occupation which grew by force and through the armed

actions, in contravention with the principles of the international law which do not

permit the acquisition of a territory by wal3oand, the mandatory rules of the

international humanitarian law has been agreed as a peremptory in accordance with

the definition contained in Article 53 of the Vienna Convention on international

23oSecurity Council Resolution 242, issued on November 1967



treaties, as a rule may not be violated or modified unless by issuing new regulations

have the same character. It should also take into account the importance of requiring

all states, without regard to the accession or reservation to certain terms of this

agreement or that, as the principles of the international custom is one of the sources of

the international humanitarian la#31.

Israel, as an Occupying power on the Palestinian territories and under the rules

of the international responsibility, is responsible on both sections of the

responsibilities (civil and criminal). The civil responsibility includes the

compensation for all damages resulting from the continued occupation as well as the

ending of this occupation , while the criminal responsibilities include the prosecutions

of persons who are members of the armed forces, settlers and responsible for war

crimes and crimes against humanity.

The rule of the international responsibility of the israeli Occupation power is

that they are not adhering to the partition resolution of (l8l), issued by the UNGA on

29 Nov I 947 , and upon which to declare its independence on I 5 May I 948, while it is

already null and void for the Palestinian's right. The issuance of that comes from a

party that does not have the right of sovereignty over Palestine, which is the UNs and,

the obvious contradiction with the provisions of its Charter, which prohibit the threat

or use of force against the territory integrity or political independence of any state. It

remains an essential basis of the decision to approve the international responsibility of

Israeli occupation.

There is no doubt that the claims and justifications of the Israeli Occupation

authorities on constant occupation against the Palestinian people and their property is

a justification for inconsistent and contrary to the provisions of the tIN Charter and its

"'lssam Younis, Director of Al Mezan Center for Human Rights in Palestine,A titled brticle
"Constituent notes about joining the ICC", http://paltoday.ps/arlpost/ (January I 5,20 I 6)
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principles. In is this sense, Israel as a party to the Charter has violated the principles

and purposes of calling for a ban on use of force in contravention of the provisions of

the Charter of the UNs, which is undoubtedly what applies to the aggression against

the Palestinian territories and which have no goal but to devote the hegemony over the

Palestinian territories, as well as to prevent Palestinians from exercising their right to

self-determination.

Based on the Fourth Hague Convention of 1907, the land of a state is occupied

when it is actually placed under the authority of the hostile army. The West Bank and

Gaza Strip are under the authority of the Israeli Occupation forces in full control of its

borders. The second article of the four Geneva Conventions states the applicability of

the convention to all cases of partial or total occupation, even if the occupation meets

with no armed resistance or if the dispute state was not a party of the conventions.

Therefore, Jerusalem and all the cities of the West Bank and the Gaza Strip fall under

full Israeli occupation and this Confirms the applicability of the four Geneva

conventions especially the fourth one, even if Palestine was not a state party.

The Fourth Hague Convention respecting the Laws and Customs of War and,

the Fourth Geneva Convention on the protection of civilians in time of war and, all

international covenants like the First Additional protocol of the Geneva Convention

and the International Covenants on Civil and Political Rights, as well as the

economic, social and cultural rights; are obliged by "Israel" as the existing occupying

power, and it shall apply the rules of international responsibility for war crimes and

crimes against humanity against the Palestinian people since 1948, the individual

criminal responsibility that was established by Article (227) of the Treaty of

Versailles in 1919, and became as a principle of international law through the



tribunals of Nuremberg and Tokyo, and applied in practice against the Germans and

Japanese war criminals, that become a Judicial precedents for the same, crimes that are

based upon to condemn the Israeli occupation of the internationally wrongful

continued against the Palestinian people, which requires the prosecution of leaders

and officials for their responsibilities of the individual crimes that they practice, as

well as the intemational civil Liability for Israel of compensation for all damages

resulting from acts of occupation. The preamble of the Hague Convention IV

respecting the Laws and Customs of War on Land also states "A belligerent party

which violates the provisions of the said Regulations shall, if the case demands, be

liable to pay compensation. It shall be responsible for all acts committed by persons

forming part of its armed forces". 232

There are three main obligations ensue as a result of the occupation of civil

liability for war crimes and crimes against humanity which violates the intemational

law, and the consequences of this violation causes harm to others233. These

commitments are centered on a cease unlawful act and contrary to int'ernational law,

restitution compensation and financial compensation.

a) A cease of unlawful acts: the continued Israeli occupation of the Palestinian

land is the most serious illegal act committed by the occupation authorities

against the Palestinian people. Thus, the most important obligation of the

occupation authorities is to end the occupation and to withdraw from the

occupied territories in accordance with the international legitimacy of

resolutions 242 and 338; but there are several immediate obligations rest with

"'Article 3 of the preamble of the Hague Convention IV, p.l4
233Dar'awi, Dauod,a report on war crimes and crimes against humanity (Israel's international
responsibility for crimes during the Al-Aqsa Intifada), the Independent Commission fbr Citizens' Legal
Rights, reports No. 24, Ramallah, Palestine, August 2001.
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the Israeli occupation authorities, the most important, to stop the siege and

stop the manifestations of violence from soldiers and settlers and to stop the

murders and the bombing of civilians, civilian objects, arbitrary arrests, torture

and cruel treatment, etc...

b) Restitution compensation: the international person who commits unlawful act

inflicted damage on other party shall remove all the manifestations of this

damage. The Israeli occupation has a basic commitment, as well as to end the

occupation, is to remove all the manifestations of this occupation, especially

military checkpoints and the presence of the tanks and the occupation of

buildings and schools. Also to compensate for any injury or damage they

cause.

c) Financial compensation: the occupation authorities must compensate the

victims of its illegal actions, such as compensation for killings and executions.

and the bombing of buildings and facilities.

The Israeli Occupation power, targets the geographical, demographical and

institutional situation of all the Palestinian territories, especially the city of Jerusalem

in order to Judaize the city, and through the issuance of laws and regulations that help

the Israeli Occupation'power to tighten its grip on the city of Jerusalem since the first

day of the occupation, the UNGA and the Security Council focused on the Israeli

dangerous practices and grave breaches of the principles of the international law and

the international humanitarian law, the Security Council and General Assembly took

resolutions that rejects and denounces and condemns the Israeli Occupation measures

in the city, ranging from the military parade, which erected by the Occupying power
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in the city in 1968234, then the Israeli govemment's decision to impose the basic Law

on Jerusalem and to be annexed to Israel as its capital, the geographic, demographic

changes and the establishment of settlements around the city to be isolated from its

Palestinian surroundingt."t

Most of these decisions confirmed the invalidity of the Israeli Occupation

actions in the holy city and the applicability of the provisions of the Fourth Geneva

Convention relative to the Protection of Civilian Persons in time of War of 1949 on

Palestinian land occupied by the Israeli Occupation forces, including Jerusalem. And

based on the above, all these measures and actions in the oceupied Palestinian

territories since 1967 have no legal basis and therefore, they are null and void in

accordance with the international instruments and decisions for two reasonr,'36

First: these actions have been issued by an occupying force and the military

occupation is a temporary situation, which does not hold any right to it . Hene;

all arising from falsehood is a false verdict.

Second: the Israeli Occupation measures in the occupied Palestinian territories

are inconsist with the provisions of the Fourth Geneva Convention, which

applies to the Palestinian territories as an occupied territory, but rather

constitutes grAve breaches of the provisions and principles as they constitute

grave violations of the provisions and principles of the international

humanitarian law, which its seriousness reaches to the level of war crimes

according to the fourth Geneva Convention, but rather to the level of crimes

against humanity, according to the resolutions of the UNs Commission on

23asecurify Councilresolution No.250 issued on April 1968
23s Dar'awi, Dauod,a report on war crimes and crimes against humanity (Israel's international
responsibility for crimes during the AI-Aqsa Intifada), the Independent Commission for Citizens' Legal
Rights, reports No. 24, Ramallah, Palestine, August 2001 .

"t Ibid
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human rights since 1968, and reports of special rapporteurs of the LINs, over

the last twenty years since 1993.

Under the international humanitarian law and its provisions, what was done by

the Israeli Occupation goverrrments since its occupation, starting with the decision to

annex Jerusalem issued by the Basic Law, and Jerusalem as the capital of the

Occupying power state, and changing the geographic, demographic and institutional

landmarks, seizure and destruction of Palestinian homes, and the incursion in the

excavations under Al-Aqsa Mosque and causing dislocations and cracks, surrounding

the city of Jerusalem with Israeli colonies, and the imposition of restrictions on

Palestinian acts building in the city, and all restrictions methods such as imposing

prohibitive taxes , and to prevent the people of Jerusalem from returning to their city

when they go abroad and isolate the city from its Palestinian surroundings, and all

actions that target Al-Aqsa mosque from the incursions and attacks, and make it a

hotbed of Israeli settlers a prelude to divide it.237

These are void occupational actions according to the principles of public

international law and the provisions of international humanitarian law and the

decisions of the international bodies and institutions mentioned. The Occupying

power is committing these acts and crimes where people will reach to the point of

despair, of life and to search for ways of migration out of it in accordance with the

aspirations and intentions towards the Palestinian cities, which focused on the

237 Dar'awi, Dauod,a report on war crimes and crimes against humanity (lsrael's international
responsibiliry for crimes during the Al-Aqsa Intifada), the Independent Commission for Citizens' Legal
Rights, reports No. 24, Ramallah, Palestine, August 2001 .
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displacement of the largest possible number of Palestinian residents to facilitate its

control and swallowed by including the largest area of Palestinian land with the least

number of the Palestinian population, to maintain a Jewish majority in it.238

"t Dar'awi, Dauod,a report on war crimes and crimes against humanity (Israel's international
responsibility for crimes during the Al-Aqsa Intifada), the Independent Commission for Citizens' Legal
Rights, reports No. 24, Ramallah, Palestine, August 2001 .
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3. Chapter Three: Israel's Settlements in The Occupied

Palestiniane Territories

Settlement activity with its colonial and expansionary motives is one of the most

substantial intellectual and ideological components of the Zionist movement since its

inception and elaboration. Thus, the World Zionist 'Organization adopted the

settlement activity as a priority policy of its approaches, internal and external actions,

and in its international relations to achieve its goals and objectives for the

"establishment of a homeland for the Jews" on the historical land of Palestine, by

repatriating Jews to Palestine, seizing the Palestinian lands and establishing Jewish

settlements on them.23d Considering that the settlement activity means: taking a

homeland for oneself by eliminating the homeland of others, along with the entry of a

new foreign element in order to seize a part of the land or the whole of it, as it is

happening in Palestine. For Palestinians, the settlement activity embodies spread evil

and numerous types of serious threats, on top of which is the political future of

settlements. As for the Zionist movement and Israel, the settlement activity was and

still is the way to achieve the political goal of controlling Palestine and establishing

the Jewish state instead of the Palestinian entity.

"Zionism" is the name of a political movement that emerged in the late of l9th

century among the Jews of Europe and evolved from an abstract idea to an integrated

project of settlement activity in Palestine, which is aimed at establishing a political

entity for the Jews there.2a0 Nowadays, Zionism became a description for a political

movement calling for the displacement of the world's Jews to Palestine, and their

"' Lua'y Abdo, documentary study titled: The Peace and the state to face the settlement,
https:llpulpit.alwatanvoice.com/articlesl2006l05/24/46472.html(November 10,2016).

'oo Ibid.

L42



resettlement there, based on the claim that they have a historical land rights there, and

therefore the right of establishment of a Jewish political entity. The Zionist claim that

a "Jewish nation" existed was a total heresy because when it just launched it lacked

the most important elements of a national movement which are one nation (united

people) and specific land (with specific borders). The only thing that linked all the

Jews around the world was their religious belief with a multiple "doctrines". Taking a

completely opposite path for the establishment of a nation state, Zionism has started

from the "Declaration of Sovereignty", then started looking for "the people" giving

them the status of a "nation", and then for a patch of land to gather the people and the

sovereignty. Thereby, this idea was far from the people and the land, did not express

aspirations of that "people" and did not embody their will based on the self-

consciousness and desire to have their own unit with privacy and defined tenitory

with sovereignty, like all the other people. It was normal that a movement of this type

claimed a national association between the religious communities scattered all over

the world and a historic right on the land which is full with its people, along with

making allegations purposely and distorting history and historical geography during

political discourses24 
I 

.

The World Zionist Organization based on its Zionistic implied and stated

goals has started the implementation of its settlement policy through many different

forms. This policy was performed under false historical justifications which deform

the objectivity facts. It was also performed under false interpretations of religion and

Tora, meanwhile the core truth was the dimensions of an expansionary colonial

policy. If the premise of the Zionist idea was to establish a Jewish political entity

2atLua'y Abdo, documentary study titled: The Peace and the state to face the settlement,
https:llpulpit.alwatanvoice.cornlarticles/2006/05124146472.html(November 10,2016)
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through immigration and settlement activity, the practical embodiment of the Zionist

project demonstrates the stages of its construction and the activity of institutions

aimed at expanding the settlements and seizing Palestinian land. Thus, all the Zionist

intellectual and political movements agreed on the need to settle in the Palestinian

territories, particularly since the state of Israel itself is the product of a global

settlement project and at the same time a product of an international colonial project,

supported at the beginning by the British occupation through the policy of fulfilling

the Balfour Declaration in 1917 until the partition resolution, which limits were over

crossed by the Zionist gangs who announced the creation of Israel several months

after the adoption of the international resolution on l5Mayl948 through the "People's

Council2a2", based on the international legitimacy presented in the Partition

Resolution No.l8l adopted by the United Nations General Assemblfa3.

Before announcing the establishment of so called Israel State and till 1967, the

Israeli occupation forces managed to seize Palestinian land and bring in Jewish

immigrants until Zionist efforts backed by the colonial powers achieved success when

the creation of Israel was announced in 1948 on 77o/o of historic Palestinian territories.

Israel managed to dismiss most of the Palestinian population after it committed

numerous massacres and destroyed Palestinian villages and towns, turning

Palestinians into homeless refugees in neighboring Arab countries, living in miserable

cu-ps'oo. In return, Israel opened the doors for Jewish immigrants which led to the

arrival of a huge amount of Jews from all over the world.

'o' It is a name of "The Jewish People's Council".
243 Political and security dimensions of the settlement of Israeli in Jerusalem in light of the international

lawl Al-Azhar lJniversity magazine, Humanities Series 2010, volume l2,No 1,905-940

'* Ibid
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After the June War in 1967 a fundamental change happened in the project of

Zionist settlements according to which Israel occupied the West Bank, Arab

Jerusalem (East) and the Gaza Strip, and thus all the Palestinian territories were under

Israeli occupation. This became a new opportunity for Israel to follow its Zionist's

plans to Judaize Palestine. These plans still exist to this day becairse Isiael has control

over the entire territory of historic Palestine. Israel also occupied the Syrian Golan

Heights and Egypt's Sinai Peninsula. Later on, Israel withdrew from the Sinai

Peninsula after signing the settlement agreement between the Governments of Israel

and Egypt with the help of the US which mediated the negotiation process that

culminated in the Camp David agreements. As for the Golan Heights, the Israeli

Knesset adopted a law on the annexation of the Golan Heights to Israel in l98l; the

same was done with annexing Jerusalem to Israel under the Law on reunification of

Jerusalem and declaring it the eternal capital of Israel. Israel by completing its

occupation of Palestinian lands in 1967 demonstrated a refusal to confirm the

existence of any Arab country within it. For this reason the Israeli settlement project

came out in a new form to expand and take more control over large territories since

the occupation and until today, and pave the land for the establishment of settlements

. )a<
on rt.-'-

When using the concept of "settlement" it refers to the resettlement of Jewish

Israelis in the areas occupied by Israel in the June War of 1967 and this concept does

not only mean resettlement on the West Bank and Gaza Strip, but it is used for the

resettlement in Arab Jerusalem and its surroundings, meaning that the construction

plans of the Government of Israel in Jerusalem and the areas that were annexed to

West Jerusalem fall under the concept of settlement, whether it is classified like this

,o,JohnnyManSour,IsraelandtheSetttementProjectConstantuno@
Parties and Public Opinion (1967-2013), The Palestinian forum for Israeli studies, Palestine ,2014,13.
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by the Israeli left camp or different international sides, such as the United Nations, the

European Union and the US administration or others2a6.

Israel still holds the occupied territories under belligerent occupation.

Therefore, the Fourth Geneva Convention and other provisions of international

humanitarian law are applicable to these territories. This also includes East Jerusalem,

which remains an occupied territory despite Israeli attempts to annex the city to be a

part of the Israelioccupying state.

Palestinian territory falls under the scope and concept of the occupied

territories for being under the control and management of a hostile foreign forces and

occupied using force unlawfully, and this foreign troops succeeded effectively in

controlling and managing this territory by setting up a military govemment playing its

role in the governance and management of these lands. Israel continues to colonize

the occupied Palestinian territories since 1967 through moving its own civilian Jews

to all Palestinian areas in a systematic and organized way, which constitutes a breach

and violation of international laws.2a7

Through the establishment of settlements, Israel is willing to get their hands

illegally on all the Palestinian lands and natural resources, by forming long and big

Israeli settlements to stop the growth of Palestinian population, which will affect the

status of occupied Palestinian territories from physical and demographic sides and

prevent their return as they were. At the same time it works to isolate the Palestinian

people, in addition to the separation of East Jerusalem from the rest of the occupied

Palestinian territories, along with cutting the geographic connection between the

'ouJohnny Mansour, Israel and the Settlement Project Constant and Changing Policies of Govemments,

Parties and Public Opinion (1967-2013), The Palestinian forum for Israeli studies, Palestine ,2014,13

"'rbid, 14.
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communitics and restricting the ability of the Palestinian economy to survive and

thrive.2a8

The Israeli settlements also impose the greatest threat ever to the

establishment of an independent Palestinian state. The danger of settlements and their

devastating effects do not reflect only the clear violation against the Palestinian region

only, but goes beyond to prejudice the geographical unity of the Palestinian territories \'

from the Israeli spacers and constructions created by Israeli occupying forces and

settlers between Palestinian cities and communities as well as the clear control of the

structure of the Palestinian cities and regulatory plans, and thus Israel is acting

through imposing the policy of fait accompli, and creating a set of facts that cannot be

changed later.2ae

Israel and since its occupation in 1967, is acting like it owns the sovereignty

on the land and began to enact laws and regulations on the annexation of the territory.

Israel refuses, since its inception, the demarcation of the borders and moreover; it is

the only country in the world that has no constitution and no exact borders which

enables it to continue with its territorial expansion to improve its presence in the

region.

The idea of Israel's security is based on drawing a new map of Israel that

achieves the maximum of security requirements with the least possible number of

Palestinians. Therefore, Israel clings to the principle of safe borders and refuses to

return to the borders of lg4g,demanding a vast amount of amendments to borders

'ot Political and securify dimensions of the settlement of Israeli in Jerusalem in light of the international

lawl Al-Azhar University magazine, Humanities Series 2010, volume l2,No 1,905-940

'o' Johrny Mansour, Israel and the Settlement Project Constant and Changing Policies of
Governments, Parties and Public Opinion (1967-2013), The Palestinian forum for Israeli studies,

Palestine ,2014,13
'o'Ibid, 14.
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that matches its permanent pursuit of strategic and tangible security but not tactical

and limited.2soleaders of the State of Israel including David Ben-Gurion saw that

Jewish immigration to Israel is one of the main pillars of security concepts due to the

Zionist movement's strategy; which stressed out that increasing the number of

population is a key factor in solving the security problem and helps with the

expansion operations. Immigration requires settlements, which are essential and vital

pillars of Israel's security. The process of Israeli controlcan be associated closely with

the process of Jewish immigration, as well as with the displacement of inhabitants of

the Palestinian land through the depletion of their economic and human potential.2sl

After presenting in the first part of this study the legal status of the Palestinian

territories defined and proved by virtue of international law as an occupied country to

which Geneva Conventions apply. The second part includes the idea of the

establishment of the International Criminal Court to the moment it became an

integrated system with its rules and principles that are fixed for years and their

competence in Palestine. In this part in particular, the Israeli settlements in Palestinian

territories will be combined it based on considering them a war crime as it is set out in

international conventions and resolutions in general, and especially in the Statute of

the international Criminal Court. This part is of high importance since the settlements

form one of the most dangerous occupation practices affecting the fate of Palestinian

land and because of this high importance it deserves to be brought up before the

international Criminal Court .

"oA titled Article: Israeli security policy, http://www.moqatel.com/openshare/Behoth/Siasia2/isra-
south/sec03.doc-cvt.htm ( December 15, 2015)
,r, Ibid
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This will be presented in three subtopics separating the legal status of Israeli

settlements in the occupied Palestinian territories with the violation of all intemational

laws and legitimacy, as well as the settlement's system and its application and finally

the policies adopted and imposed by these settlements.

3.1. Legal status of Israel's Settlements

A settlement is an old pheno.enon'5' practiced by different nations throughout

history. Ancient nations and civilizations lived through different types of settlements

and migrations. This phenomenon is mainly based on the existence of places that

attract human groups to immigrate and coexist with commulrities that live in those

places, and integrate with them without using violence, or through settlement

expansion that took place as a result of attempts of the indigenous people to improve

their living conditions and form new lands in order to ease population pressure

experienced by the region. However the modern phenomenon of a settlement revealed

itself after geographical discoveries, particularly in the sixteenth century, when the

world was still living in feudalism and witnessing at the same time the early

beginnings of capitalism. This phenomenon was associated with religious persecution

suffered by religious minorities in Europe which prompted many European groups,

especially the Jews, to immigrate to already discovered and settled areas to build up

strange entities in these areas among hostile indigenous population of the existing

countries.

252Political and security dimensions of the settlement of Israeli in Jerusalem in light of the international
law, Al-Azhar University magazine, Humanities Series 2010, volume 12, No l, 905-940



The history had known two types of settler colonialism2s3:

. Direct settler colonialism, which is aimed at exploitation of a land, and those

on it, and it is a type of settler colonialism based on color discrimination - the

discrimination on the basis of color and race.

. Settler colonialism, which aims to exploit the land without its inhabitants. This

type is based on replacement as the newcomers replace the original population

by sending them away or committing genocide against them. This is the type

that characterizes the colonial Israeli settlements based on replacement.

Israeli colonial settlements in the Palestinian territories represent a colonial

Zionist occupying movement aimed at the replacement of indigenous people with

Jewish ethnic group in the occupied area through using different instruments in order

to seize the land that plays the role of the main element in this process. The

phenomenon of settler colonialism in Palestine in general is characterized by

incorporating the religious, biblical and ideological dimensions in order to legitimize

the Israeli project, so that the implementation'of this settlement activity happens

through a comprehensive settlement project.25a

The settlements are one of the pillars of the Zionist movement, a racist

movement that is based on the ideological views built on two fundamental visions.

The first is about controlling the Palestinian tenitory and seizing it through religious

and historical pretexts to implement the Zionist project, displacing at the same time

253Political and security dimensions of the settlement of Israeli in Jerusalem in light of the international
law, Al-Azhar University magazine, Humanities Series 2010, volume 12, No 1, 905-940
25azionist principle that works to achieve this target, It deals with Palestine as the land of the Jewish

people who they have right to live in , and realize their religious, political, social, and cultural
ambitions.
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Palestinians from their land. All forces are used to

Palestinians and implement the Zionist project aimed

achieve this target: displace

essentially at uprooting the

Palestinian people from their towns and villages'55. The second vision is grounded on

immigration and settlements, the migration of the world's Jews to Palestine, their

residency there instead of the original Palestinian people and the establishment of the

Zionist colonies and settlements.

This is only happening by using the policy of fait accompli through the

implementation of the project of settlement activity. Zionism with its ideology and

practices is based on the settlement activity, and the settlement activity cannot be done

as a project unless the Palestinians are evacuated, displaced from their land and

deported, followed by imposing a tight closure on the land that was occupied256.

International law limited the right of the occupation to act in the areas under

its control in the case of military necessity to conduct and implement confiscation,

demolition and sabotage acts and these acts must be allowed only for the occupation

forces and they should be specific and limited to meet and cover the needs and

requirements of these forces, but the Israeli occupation authorities exploited the

provisions and rules of intemational humanitarian law, using this definition for

settlement purposes contrary to the provisions and rules of international humanitarian

law.

The ongoing settlement activities that are carried out and implemented under

the supervision, support and financial aid of the Israeli occupation government is

25sTo achieve this goal, Zionism was established through the various intellectual trends and a number

of military bands, most notably was the Haganah organization that took over the implementation of a

range of military plans, The first plan <Dalit (which became known in the international concept that

<ethnic cleansing plan> for the original people ofPalestine, uprooted them from their land and replace

them with other people

"ulelan Pappeh book, Ethnic Cleansing in Palestine/ Institute for Palestine Studies, Beirut 2007



clearly contradictive with the content of article 49 of the Fourth Geneva Convention

that completely prohibits the occupying country from transferring and settling its

civilians in occupied lands.lsraeli occupying power is using the right of management

of land and property for its advantage and as a pretext for the policy pursued in the

occupied Palestinian territories, overwhelming itself from any

condemnation or pressure connected with its settlement activity.

The Israeli occupying power claimed that as long as the West Bank and Gaza

Strip were not under the authority of any recognized state before Israel's takeover,

they cannot be considered occupied territories; therefore they do not apply to the

relevant treaties. Many institutions, nations and scientists on international level

refused this position, and even the Occupying power (Israel) Supreme Court itself

refused it. It was said that the possibility of applying military occupation laws there,

first of all depends on whether the state exercises effective control outside its territory

and not on the existence of a previous authority. This kind of dependency translates

the provisions in a useless manner, especially that the issue is often disputed as it was

in the past and is in the present. Another plea for Israel is that a permanent community

"is a relative term, "no more no less." This argument was rejected as well, because,

without a doubt, converting an open space to civil society is a radical and far-reaching

change. Considering this kind of change as temporary would explain a provision in a

way that does not make sense'57.

Based on the law of war, the occupation authority is allowed to make changes

in the occupied territories under certain circumstances and in a certain way, as long as

this is been done for the benefit of the local population or to meet military needs.

2sTReport of CHRONICLE of the Middle East & North Africa, "lsrael's Seftlement",
https://chronic le. fanack.com/specials/palestinian-israeli-conflict/jewish-settlements/settlemehts-and-
international-law/international-humanitarian-law/ (February 12,201 6)
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Israel has already tried to claim that the establishment of settlements was a military

need. However, this claim was also not accepted by the international community,

because in spite of the possibility of discussing the security costs and the interest of

the settlements from the perspective of an Israeli, it is quite clear that this was not the

reason behind their creation.

In fact, this was an excuse to try to take advantage from the need of the army

as a mask for political and ideological motives and strategy. Article 49 of the Fourth

Geneva Convention states that "the occupation authority is not entitled to deport or

transfer parts of its own civilian population to the territory occupied by it." It was

stated internationally that this article prohibits the establishment of settlements25s.

On the contrary, Israel has rejected this allegation and claimed that "the

movement of individuals to the lands is completely voluntary" which was refused

internationally for two reasons: first, because the goal of the prohibition is to defend

the local population from the settlement of strangers in their own land; whether this

migration is voluntary or forced it is still misplaced. The Second reason is that the

term "voluntary movement" in this case is misleading because the will of the citizens

of Israel to go and live in Palestine would noi have appeared in the absence of

effective state intervention in the construction of settlements. The State of Israel

seized the land, began to establish the vast majority of settlements, approved, planned

and financed them. Israel also grants its citizens economic incentives to migrate to the

settlements and takes responsibility for their securitfse.

's8 International committee of the Red Cross, https://ihl-databases.icrc.orelihl/WebART/380-600056
(February 12,2016)
25e Report of CHRONICLE of the Middle East & North Africa, "lsrael's Settlemenl",
hnps://chronicle.fanack.com/specials/palestinian-israeli-conflict/jewish-settlements/settlements-and-
international-law/international-humanitarian-law/ (February 12,20 I 6)
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As the human being, the land and the water are conside.ed ttie key pillars of

the existence of nations and the continuation of life and progress, Israel in its
t

aggression against the Palestinian people, targeted those pillars primarily. In 1948 the
I

Palestinian people endured forced displacement led to their uprooting'from their land'"1
and the resettlement of Jewish immigrants instead. Later on and sincre the beginning

i

of the Israeli occupation of the West Bank and Gaza Strip in 1967,|,the subsequent

Israeli goverrrments have supported the construction of settlements in the occupied

Palestinian territories, and the settlements played a role of a national goal indisputable
I

between the Israeli Labor Party and Likud concerning the principle. The only dispute

about the settlements between both was concerning the details and Jsed methods to

achieve this goal.

The Settlement processes in the occupied Arab territories became more

I

aggressive and wider after the inauguration of the Likud government in Israel in 1977,

when the settlements began to have other motives rather tholse of security

considerations. Moses Dweik, the legal scholar, indicates that "afterithe settlements
I

were established under the cover of security motives the situation has changed and

those motives were mixed with historical and ideological reasons when the right-wing

Likud brought up the logo of liberated land of Israel and the right of all Israeli people

to settle in every part of it, in order to create a Jewish population:preventing any

possibility of establishment of a future Palestinian state in those territories260."

The construction of settlements is a violation of international hi.rmanitarian law

which states the laws and regulations that must be followed in tiq\es of war and

I

occupation. This is also a violation of human rights recognized in international law, as

I

'uoMusa Dweik, "The Zionist settlement strategy in the Arab occupied territories aftJr 1967", Arab
Future magazine, No. 216, Beirut, Center for Arab Unity Studies, February 1997 ,33.
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freedom of movement263.

l99l

155

I

t.
according to international law - the establishment of settlements iniaddition to the

I

transfer of the population of the state of occupation to the occupied hreas contradict
I

all internatibnal principles. Fourth Geneva Conventions of 1949 stated a long list of
I

prohibitions imposed on the occupying power. The essence of the Chdrter in this case

is "the occupier prohibited from the resettlement of his population in the occupied

territories26'. Since the construction of Israeli settiements affects Palestinian Rights262,
I

I

a set of international resolutions was issued confirming the denial of'any legal status

I

of settlements or annexation and demanding the repeal and dismantling of settlements.

Among the rights that are violated is the right of self-determination, the right to

equality, the right to property, the right to a decent standard of life hnd the right to

I

Since the beginning of the Zionist movement and until ttiis moment the

settlement activity did not stop, but on the contrary, it has accelerated'*itt tt. help of

Israeli govemment's approval of the establishmeht of dozens of new'settlements and

I

the expansion of existing ones in order to impose new facts on tfre ground. The

I

government is also working on building many bypass roads to ensure the security of
I

the settlements. These roads in addition to swallowing up hundrdds of acres of

Palestinian lands, which hampered the growth of Palestinian towns u,ld uillug.s, they

I

are seriously damaging several Palestinian families who lost theirionly source of

I

I

'6'Which confirmed in many of the international legitimacytresolutions whether the UN Securify

Council resolutions or the General Assembly. "
262The rights that set out in international human rights treaties and its customary law..
263securify Council Resolution 446 of 1979, which stressed that the settlements and the transfer of the

Israeli population of the Palestinian territories is illegal / and Resolution No. 452 of 1979 thal requires

stopping the setttements even in Jerusalem and not to recognize the annexadion of Jerusalem/

Resolution No. 465 of 1980, which called for the dismantling of settlements / Resolution No. 478 of
1980. And The General Assembly resolutions, including many resolutions cbndemning Israeli

settlements, Including: Resolution No. 2851 of 1977 / Resolution 421160 of 1987, Resolution No.
44/48 of 1989 / Resolution No. 45/74 of 1990 / Resolution No. 46147 of 1991 / Rdsolution No. 46 of



livelihood26a. Israeli government deals with the settlements as if they are a part of the

so-called State of Israel, it allocates budgets to them and provides them with the tools

of protection and defense of all types, as well as providing them with all kinds of

social, economic, cultural and other services.

Israel's failure to meet the minimum of democratic and legal standards does

not stem from procedural defect, but comes from an ideological motive rooted in

Israel. In other words, israeli Occupying power's regular and tireless actions in

violating fundamental legal, ethical and logical standards in Palestine show

intentional ideological pattern that cannot be mistakable, the pattern is designed to

displace Palestinians from their ancestral homeland265. This pattern has no legal or

legitimate limits except for Israeli law that allows the settlement process and most

importantly the Israeli High Court of Justice which tries to prove the legality of the

settlements contrary to international law, decisions and judgments which do not

permit such practices but prohibit them. At the time when most of the world's

political, economic, social and cultural institutions consider the phenomenon of

settlements as a violation of international law, and that the establishment of these

settlements is a contradiction to international law as they are built on a land that is

under military occupation.

Referring to the Declaration of Principles on Interim Self-Government

Arrangements (Oslo Accords) signed in 1995 between the Palestinian Liberation

Organization (PLO) and the Israeli occupation government, a major part of the

Palestinian territories that called (West Bank) were divided into three administrative

zones A, B, and C. Area A comprises 18% of the West Bank where civilians and

'*Khalid Ayed, "Jewish settlement in the occupied Palestinian territories", Journal of Polestine
Studies, No. 21.1995, Beirut, Institute for Palestine Studies.

'65 "Forced population displacement (the Palestinian case)", Badil Resource Center, paper 17, 2015
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security are under the Palestinian Authority. Area B comprises 22Yo of the West

Bank, where the Palestinian Authority controls the civil services, whilst the military

and police affairs are under the control of Israeli occupatio, foi..r. This area
I

sunounds Area (A), where the major of Palestinian cities are sitJated. Area (C)

:

comprises 60% of the West Bank and it is the largest administrative drea of the West

Bank, where Israel retains full control including civilian controll Olanning and

I

construction) and military control. The Palestinian Authority was giyen only limited

responsibilities for education and other civilian sectors266. This area linrtud., Israeli

i

settlements, main roads, smaller Palestinian villages and Palestinian agricultural

lands.

After signing the Interim Accord in 1995, the Palestinian Aufhority received

planning and construction permissions in areas "A" and "B", which is approximately

I

about 40o/o of the West Bank. Although the vast majority of Palestinidns live in these

areaS, the truth is the vacant lands for construction in dozens of vill"ages and townst-

throughout the West Bank, are located on the outskirts of these towns and villages

which are according to the agreements a part of Area "C" una ,nA.'i the control of

Israeli planning systems. 
i

The list of who has declared settlements illegal is long, but includes almost

everyone except for the Israeli Government. In 1981, the 24th International
I

Conference of the Red Cross reaffirmed that "settlements in occupied territory are

incompatible with article 27 and 49 of the Fourth Geneva Conventioh"267. European
:

Union considers the settlements illegal, and various UN bodies have stated this in

numerous documents.

266Dr.Ahmad El-Atrash, "settlement Geography", MADAR The PaleslinirnToru*fu Israeli studies,

Palestine, Dec.2014,23 l"

'6'24'h lntemational Conference of the Red Cross, Res. III ,



I

In addition to the prohibition against transferring its own population to the

occupied territory, i.e. enabling the settlers' establishment in the oPt,lthe settlements
i

are also part of, and mostly the goal behind, illegal policies including the forciblet"
transfer of protected persons, destruction of private property, approfriation of land

and the denial of Palestinian access !o natural resources. The settlements also form an

integral part of Israeli policies that permanently change the occupied territory, in

I

violation of international law. Settlements obstruct the exercise of ihe right of the
.l

Palestinian people to self-determination .The illegality applies also to,the settlements
I

built on occupied land in East Jerusalem, which are considered by Israel as

neighbourhoods within the Jerusalem municipality26s.

There are regular condemnations of policy and practice! of Israel in

establishing settlements issued by the United Nations, the Internationil Committee of
I

the Red Cross and the European Union considering them as u rn41o, obstacle to

achieving a comprehensive, just and lasting peace in the Middle East,and contrary to

international law, particularly the Fourth Geneva Convention on the Protection of

Civilian Persons in Time of War.26e

Policy and practices of Israel in establishing settlements violate Article 49,

paragraph 6 of the Fourth Geneva Convention, which prohibits the occupying power

I

from resettling parts of its own civilian population in the territory it occupies. This

Article is not only concerning the resettlement by force, as Israel claims, but it also

includes the situation in which the occupying power works actively u,ld wittt the help

of a set of political and economic incentives on encouraging people to resettle and

268Facts of Intemational Law and Israeli Settlements in the Occupied Palestinian Territory,

l-israeli-settlements-in-the-occupied-palestinian-territory.pdf (February 4,2016) I

The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelrhents in

lnternational Law, https://www.nad.ps/en/publication-resources/factsheets
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accommodate in the occupied territories, thereby changing the geographic and

nature of these territories.2To Israel has also violated other articles of thedemographic

international humanitarian law, especially:

Article 53 of the Fourth Geneva Convention, which prohibits the destruction

of private property, unless deemed necessary for military operations;

Article 46 of the Hague Convention, which prohibits the confiscation of

private property;

Article 55 of the Hague Convention, which oblige the occupying power to

administer the occupied territories in accordance with the rules of usufruct.

(This Article is important when it comes to examining the Israeli actions

related to the natural resources of the occupied territories, such as water).

Israel urged that the settlements were built to enhance Israel's security, but the

real objective of building settlements was to strengthen Israeli control over the

occupied territories and ensure its strength, through the establishment of settlements

and continued expansion, including the expansion through any signed agreement. In

other words, Israel through the colonization of the occupied territories is trying to tum

the negotiations in such a way that brings it to its own interests, hoping to obtain the

recognition of its right to sovereignty and constant management of the colonies. One

of the objectives of this policy can also be the desire to ensure that any Palestinian

state will not be able to grow and develop by making its territory divided with

settlements. Speaking of the colonies of East Jerusalem, including the settlements that

have been established within the municipal boundaries of Jerusalem, there is no

doubt, that the goal of them is also to support Israel's claim which is illegal, and to

"o Dr.Ahmad EL-Atrash, "Settlement Geography", MADAR The Palestinianforumfor Isrqeli sludies,

P alestine, Dec.20l 4, 24
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make the occupied East Jerusalem

demographic composition of the city

civilians in it.27l

part of its capital with modifying the

ensure that Israelis form the majority of

Since Israel seized the territories by force, even though the international law

stipulates the illegality of such actions, it is still in a belligerent occupation of these

territories. This means specifically that the Fourth Geneva Convention related to the

Protection of Civilian Persons in Time of War applies to this territory, including

occupied East Jerusalem. This position is the agreed position of the international

community. In addition, the Hague Regulations added to the Hague Conventions on

the Laws and Customs of War also apply to this situation. In fact, the Fourth Geneva

Convention is a complementary to Parts 2 and 3 of the Regulations (Article 154).

Although Israel is not a party to the Additional Protocols to the Geneva Conventions

of 1977, the additional protocols are considered to be helpful as long as their Articles

obtained the status of International. customary law, or added significance to the

existing principles of international law. It must also be noted that intemational

humanitarian law does not care about the legitimicy of the occupation or the land under

occupation . Its main goal is to ensure that when civilians find themselves stranded in

an armed conflict, the parties to the conflict must take into account and apply

minimum specific standards of behavior. Therefore, the focus in all the paragraphs of

the Fourth Geneva Convention is on the "protected persons".272

According to that, any position taken by Israel concerning the legal status of

the occupied territories will not be related to the application of international

humanitarian law on this matter. Israel's positio.n on the application of the Geneva

"'The PLO Negotiations Affairs Department CNAD), factsheets," The Israeli Settelments in

International Law, https://www.nad.ps/en/publication-resources/factsheets
,r, Ibid
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Convention to the occupied territories is contradictory to some extent. Israel does not

accept the applicability of the Convention to the land, but it is ready to implement

certain provisions of it that are compatible with its occupational interests. As

mentioned before, this position is not shared with the rest of the members of the

international community, which believe that the Convention applies to all occupied

Palestinian territories. 273

Article 49, the sixth paragraph of the Fourth Geneva Convention states: "The

Occupying Power shall not deport or transfer parts of its own civilian population into

the territory it occupies". This Article is the basis for the argument that Israeli

settlements violate the Convention, and as a result they are illegal according to

international law. This is also meaningful and supports the truth when the Israelis

claim, as they have done on numerous occasions, that this Article is only about

resettlement by force because the rest of the Article is related to the forced transfer or

deportation. The deletion of the word "forced" in the sixth paragraph is deliberate.

The first five paragraphs of the Article refer to forced transfer and deportation of

protected persons, while the sixth paragraph dealing with the situation in which the

population of the occupied power is transferred to the occupied territories. The goal of

this is very clear and it is to prevent the occupying power from changing the

demographic composition of the occupied territories.

The other articles of the international humanitarian law are related to

settlements. Article 53 of the Fourth Geneva Convention prohibits the occupying

power from any destruction of real or personal property, which is individually or

collectively owned by private people, the State, other public authoiities, social or

"t The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settetments in
International Law, https://www.nad.ps/en/publication-resources/factsheets 

r
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cooperative organizations, except where such destruction is absolutely necessary for

military operations. Article 46 of the Hague Regulations prohibits the confiscation of

private property (unless there is a military necessity for it).

Article 55 of the Hague Regulations states:

"The occupying State shall be regarded only as administpator and

usufructuary of public buildings, real estate, forests, and alricultural

estates belonging to the hostile State, and situated in the occupieh country.

It must safeguard the capital of these properties, and administdr them in

accordance with the rules of usufruct". i

I

In this context, we must note that the term "hostile State" in this Article and
I

others should not be given a restricted meaning and it applies only,to the property

owned by an entity that has the legal characteristics of a State in Jccordance with

I

international law. As stated in the sixth paragraph above, the reason of this is due to
I

the fact that international humanitarian law does not care about tire issue of the

legitimacy of the occupation or the legal status of the territories unO.lt occupation. It
I

cares only about ensuring that the occupying power observes the minimum standards

of behavior and ensuring the protection of people who are covered by international

humanitari anlaw.27a

Therefore, the settlement policy.of the Israeli Occupying power is not only

violating the general prohibition in Article 49, the sixth paragraph of the Fourth

Geneva Convention about not transferring its own population to the occupied

territories, but it also violates the specific provisions of the Convention and the Hague

Regulations through the implementation of its political methods. Since the

establishment of settlements in most cases requires the confiscation or destruction of

"o The PLO Negotiations Affairs Department CNAD), factsheets," The Israeli Settelments in
International Law, hffps://www.nad.ps/en/publication-resources/factsheets

1.62



private property, settlements also violate Article 53 of the Geneva Convention and

Article 46 of the Hague Regulations.

The same applies to the destruction of farms etc. In addition, ttie establishment

I
and operation of settlements do not comply with the limited rights of the occupying

power in accordance with Article 55 of the Hague Regulations labout property

I

management under occupation in accordance with the rules of usufnict. This applies
I

t

specifically to deprive the local population from valuable natural resburces, such as

water, for the benefit of the settlements.

The rules of usufruct do not allow the occupying power to *e the land and

natural resources under occupation for the objectives of building iridustrial parks,

especially as the industrial parks will be used only for the benefit of the settlements

and not for the benefit of local population, ild this is exactly what the Israeli

occupation forces doing in the Palestinian territories,

network built by Israel to link the settlements and

confiscated by Israel to serve settlements.2Ts

as same is true on the highway

other structures set up by or

1

i

Regarding the military necessity and delving deeper into thelpolicies of t
i

Israeli occupying authority, it is clear that a lot of these facilities aie necessary

protect the settlements and do not serve the occupation itself. Iffthere were no

colonies, there would be no need for a lot of military installations.lThese military

installations are also illegal, settlements.2T6

:

Palestine position statement sets out first of all the issue, of Jerusalem,
t'

confirming that the city of Jerusalem is the capital of Palestine, and this was set in the

"u The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in
International Law, https://www.nad.ps/en/publication-resources/factsheets

'7u Dr.Ahmad El-Atrash, "Settlement Geography", MADAR The Palestinian forum for Israeli studies,
P a I es t ine, Dec.20 I 4, 23

he
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Declaration of Palestinian independence, the city is also a part of the territories

occupied in 1967, and the Israel occupying state has no right to any part of it.277 It is a

part of the land where the sovereignty of the indigenous Palestinian population will be

exercised as soon as the Israeli withdrawal takes place. East Jerusalem is subject to

the principles stipulated by Security Council Resolution 242, and in particular the

inadmissibility of territory seizure by force. Thus, it is not under Israeli

sovereignty.2Ts The Resolution also emphasizes the full applicability of the Fourth

Geneva Convention to East Jerusalem, as it applies to other territories under

occupation2Te

Moreover, in accordance with international law and the terms J, Orro Accords
i

on Interim Self-Government Arrangements, All of Jerusalem (andl not only East

I

Jerusalem) is a subject for permanent status negotiations. Paledtinian position

i

complies with the- principle that Gaza Strip and the West Bankl comprise one
i,

geographical unit and there must be permanent arrangements that *olr't be canceled

I

to establish safe passage which provides communication and free' movement of

people, goods and resources betw0en the two parts of this unit.

"'ThePLONegotiationsAffairsDepartment(NAD),"Position-Jerusalem", I

https://www.nad.ps/en/our-position/ierusalem l

"tThe European Union's position on Jerusalem, in a statement of the European Union Ministers
council On October l996 confirming the full applicability of the Fourth Geneva Convention to East
Jerusalem, as it applies to the other Palestinian territory under occupation.

"'The United Nations recognizes East Jerusalem as occupied territory (subject to the Fourth Geneva
Convention), and rejects Israel's claims of sovereignfy over East Jerusalem, in response to Isradl's
occupation of foreign territory, Security Council Resolution 242 of 1967 calls for the "withdrawal of
Israeli armed forces from the occupied territories ". In response to Israel's expansion ofthe bbundaries
of Jerusalem, the Security Council resolution No. 252 of 1968 states that the Security Council
"considers that all ... actions by Israel ... which tend to change the legal status ofJerusalem invalid and
can not change that situation." In response to Israel's expansion of the of occupied East Jerusalem,
Security Council Resolution 476 of 1980 states that the Security Council "reaffrrms that : all ... actions
by Israel, the occupying power, which it is said that it changes the status of Jerusalem have no legal
validity and constitute a flagrant violation of the Geneva convention which relevant to the Protection of
Civilian Persons in Time of War. available at:http://www.mofa.pna.ps/arl
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The Palestinian position regarding the Israeli settlements in the

l
Palestinian territories is the position of the Palestinian Liberation Org'anization that is

compatible with international law, which prohibits Israel's acquisition of territory by
i

force. Israel continues to colonize the occupied Palestinian territories, through the

confiscation of Palestinian lands in order to build there illegal Israeli settlements and

bypass roads (the special roads for settlers, for connecting the settlements with each

other), and also to transfer parts of its own civilian population of Jews to the West

Bank and Gaza Strip in a systematic and organized way, which constitutes a breach

and violation of international law.280

Israeli settlements vary in size between the nascent settlements or settlement

outposts consisting of a few mobile homes or settlements that constitute complete

cities which are homes for tens of thousands of settlers. These settlement projects

carried out by Israel are aimed at changing the physical and demographic status of the

occupied Palestinian territories, in order to prevent the ability of Palbstinians to usc

their lands and live in them. Through the establishment of settlemenfs, Israel is also

seeking to drain Palestinian natural resources and seize the monumental outputs of

Palestinians illegally. At the same time, this is aimed at isolating the Palestinian

people in spots where they lack the ability to survive and lose cortirually parts of

their area, in addition to the separation of East Jerusalem from the rest of the occupied

I

Palestinian territories, along with cutting the geographic conneCtions between

Palestinian population and restricting the ability of the national econbmy to survive

and thrive.2sl

"o The PLO Negotiations Affairs Department (NAD), factsheets," The Israeti SettelJents in
International Law, https://www.nad.ps/en/publication-resources/factsheets 

:28r Palestinian Por.



Under international law, there is no difference. Howev.r, udd., Israeli law,

I

settlements are formally recognised, while outposts are not. The ierm "outposts"
I

describes, what is often a relatively new, small settlement with alfew residential

l

structures or caravans. Often, outposts are built on private Palestinian land, are close

to a recognised settlement or other strategic locations, with the aim of creating new, or

expanding existing, settlements. Although outposts do not have formal recognition,

municipal status or building permits, the State rarely enforces deinolition orders

against outposts. They are sometimes issued permits for connection to water and

electricity networks and residents of outposts are entitled to protection'from the Israeli

military282.

'

The adopted series of measures by the occupying Stati is aimed at

I

strengthening settlement projects and their consolidation by attractinj'Israeli citizens

I

and encouraging them to live in the settlements. These policies iesulted in (the

I

opposite of Israel's claims about "natural growth") increasing the nurhber of settlers

I

at an accelerated pace in the settlements - where their number exceedeil in some cases

three or four times the rate of population growth in Israel itself. The existence of

settlements and Israeli settlers is the main source of instability. It has been proven

over the years of Israeli occupation of Palestinian lands that settlements represent one

of the factors that fuel the fire of clashes between Palestinians and armed settlers who

live in them. In addition to the social and economic damages and hlrman tragedies

caused by settlements. Israeli settlers and soldiers in charge *ho protict them do not

282 Facts of International Law and Israeli Settlements in the Occupied Palestinian Terlitory,
https://www.diakonia.se/slobalassets/documents/ihl/ihl-resources-center/fact-sheets/international-law-
and-israeli-seulements-inthe-occupied-palestinian+erritory.pdf (February 4,2016)
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hesitate from attacking the Palestinians and abusing them through

harassments.283

I
I

I

various insults and

Based on what have been presented about the ongoing arld implemented

I

Israeli settlement activity in the occupied Palestinian territories and the practices and
t

acts accompanied with it which are contrary to the provisions ulO ,n. rules of
I

international law and international humanitarian law, we can determilne the results it
i

has reached as following: the occupied Palestinian territories fall lergally under the

meaning of occupied territories according to the legal concept of military occupation,

which means the applicability and validity of all the provisions and rules of

international humanitarian law to all the existing relations between the occupier and

its military administration from one side and the occupied Palestinian territory's

population on the other side. The provisions and rules of tlie international

I

humanitarian law are obligatory and are to be applied and adoptedl in judging the

actions of the Israeli occupation on the Palestinian territories. The pllegations and

legal excuses provided by the occupying state to legitimize its actions within

settlement activity are not truthful and have no basis in terms of the provisions and

rules of international humanitarian law and public international law.28a'

The Israeli settlements in the occupied Palestinian territories and what

i
accompanied them from practices according to the rules and i provisions of

I

international humanitarian law fall under the acts and actions classified by this law as
1

war crimes, settlements also based on the provisions and rules of general international

law fall under the acts and practices described as international crimes'as they violate

clearly many of the international principles, specifically the right of peoples to self-

283Palestinian Foreign Ministry, Position of Israeli Settlements, http://www.mofa.pna.ps/arl
28aNegotiations Affairs Department, Summary of Palestinian positions,
http ://www. nad-plo.org/atemplate.php?id: I 6



determination and the fundamental principles of human rights. It is important to

determine the fate of Israeli settlements during the Palestinian-Israeli negotiations in a

way that should come out of what has been approved by the internatibnal legitimacy,
I

which underlines the illegality of settlements and calls upon iemoving them
{

completely to stop Israel's policy of imposing a fait accompli.2ss i'

The significance behind establishing the settlements on the occupied

Palestinian territories was the allegations of the military necessities and the security

requisites; this has been promoted for decades and what the Israeli governments are

asserted to achieve by the confiscation and the expropriation of the lalestinian land.

Different justifications were to permit the occupier to carry out such iactivities under

I

the need of urgent military exigencies. In fact, the Israeli former minister of defense,

I

Moshe Dayyan has different comments related to the settlements, saying the Israeli

I

settlements in the occupied territories enjoy and special significance in terms of

security, but he considers them as the most important factor, assuming no one will

ever leave those settlement as in fact they were constructed for stability.

On the other hand, no proof was to conduct the importance of the

establishment of the settlement which are related to the military Lllegationr, th.,l
special committee to investigate Israeli practices affecting the humdn rights of the

I

Palestinian people noticed the fact of the expanding occurring in thelexisting Israeli
I

settlements in terms of population, practical reality and services. Additionally, the US

secretary of state Herbert j.Hertsel noted the fact on available information that these

settlements don't seem to be established for the purposes of military requirements nor

"t The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelnients in
International Law, https://www.nad.ps/erVpublication-resources/factsheets
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for limited period. Commenting on this, different reports noticed the characteristics of

the established settlements where it clearly drives towards perrnanency and stability.

In addition to the aforementioned, the Israeli's governments have been

basically confiscating the vast areas of the Palestinian lands proclainiing the need of
t

the military necessities; it had all the purposes but the security requisites. Three

quarters of the west bank and about half the total of Gazahavecome r.Jrrder the control

i

and exploitation of the Israeli occupation forces. Settlements were,constructed for

I

residential purposes and for practicing occupational activities of a civil nature.
I

i

The confiscation of almost 500,000 dunums of land since the endorsement of

the agreement up until the summer of 1999, therefore, all this is just a proof on that all

these settlement have no absolute reasons of military necessities, keeping in mind the

increasing numbers.of the settlers since Oslo. It has been clearly noticed, the

objectives behind all this activity, changing the map and making all this to be a part of

the conflict can't be separated, radical change and creating of new map, new

generation and new mindset through what is been practiced and woildly promoted.

This attempt aims to force the Palestinian negotiator to eventually accept and deal

with them as fact that is literally difficult to overcome. Yet, many Israelis jurists have

I

different point views on the fact of the non-applicability of the Article 49 of the

Fourth Geneva Convection, alleging such activities of confiscationsr are carried by

I

groups without the interference of the government and yet considering the occupied

territories not as a state. In addiiion to that, the reality of the state's financial

contribution and the allocated spending on the establishment of the settlement proving

the prominent position's on the governments list of priorities. Moreover, the



goverrrment sets legal and administrative measures to protect settlers and

settlements.286

This is no more than an attempt on circumventing the texts and the contents of

article 4g,tryingto legalize and to justify the policy of their state in this regards. This

remarkable flagrant activities which are carried buy the settlers and without any

governance intervention are not valid from legal perspectives due to the fact of the

rules and provisions of the international law clears the responsibility of the

occupational authorities for maintaining the securities and yet the responsibility of

implementing the law of Belligerent occupation. Subsequently, the absence of

confronting and stopping these activities are decisive leg'al evidences that assert the

Israeli's infringement of the Belligerent occupation rules and provisions.

Insolently, the state made several decisions and the most important was taken

by the Cabinet on December 1996, granting them the position of development status,

which means that the government had included the settlements in the Israeli urban

areas. And decisions exempt the settlers to be chased any local court in the Palestinian

territories, hence, their violation actions against the Palestinian citizens will not be

subjected to any of the local courts, on the other hand the permissions and

encouragements by the govemment which are given to the settlers to carry out

military activities in the occupied Palestiniah territories, military orders issued by the

command of the occupation forces.287

Among those jurists who were claiming on the non-capability of article 49,

different professors asserting the fact of no paragraph or clause whose formulation

286 Geoffrey Aronson, Settlement Monitor: Quarterly Update on Developm ents, Jour,nal of Palestine

Studies, Vol. 25, No. 4 (Summer, 1996),125-136, http://wwwjstor.org/stable/2538020 (March 2,2OtG)
I

I
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'l
I

suggests an exceptional implementation of the article 49 competence the occupying

state from transferring its citizens to the occupied territories under the administration
{

of its force. Jean Piciet288, one of the jurists who commented on inclirding the article

49 in the Fourth Geneva Convection and contributed to preparatory ibrO, says it's to

I

assert preventing the engagements of what took place during the world war II by the
l

German forces, who transferred and settled part of its citizens ouel, th. lands that

came under their forces control.

Yet before that, an important and clear fact has to be mentioned here that after

the vanish of the League of Nations and the foundation of the United Nations, the

responsible authorities to look into the situation of the regions under the British

Mandate was directed to the General Assembly according to the provisions of chapter

12 andl3 ofthe covenant, therefore these chapters assert to put these regions under a

system of guardianship as a legal alternative system. Moreover, the guhrdianship as an

alternative nor the mandate doesn't allow the state administering it to change the legal
l

status of the region under its control or transferring its citizens 
I 
to create new

demographic and regional facts.28e

There

terms which it

these is 242

is no doubt on how important is the Palestinian ,onflLt and its legal
I

gathered almost the highest number of international res6lutions, among

through which the international security council callbd to settle by

peaceful and demanding a withdraw by the Israeli's from the territories they occupied

following its armed attack on the Arab countries in June 1967.

288Commentary published under the general editorship of Jean S. PICTET,Doctor of Laws Director for
General Affairs of the International Committee of the Red Cross:
https ://www. loc. gov/rrlfr d/M i I itarv_Lawlpd f/GC I 949-l V.pdf
28e Geoffrey Aronson, Settlement Monitor: Quarterly Update on Developm ents, Journal of Palestine
Studies, Vol. 25, No. 4 (Summer, 1996), 125-136, http://www.istor.ore/stable/2538020 (March 2,2016)
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In the beginning we may identify the rules and provisions of international

humanitarian law related to military occupation include with respect to the legal

principles and bases regarding occupied lands as well as the honor standards of which

the occupier should consider in its practices.

On this base, many articles by the 1907 Hague convention justify the family

honors and rights, lives of persons and private property. Clearly assert that private

properties can't be confiscated and, forbidding pillage was also stipulated. Moreover

the status and the legal nature of the role and position of the occupying authority in

relation to the properties and forests is mentioned in the article 55, the occupying state

shall be regarded only as administrator and usufructuary.

On the other hand, the 1949 Fourth Geneva Convention also addressed

different articles on the fact of the confiscations of properties and the transfer of the

occupier citizens, affirmed the fact that the occupier is not permitted to transfer and

move its civilian population to the lands under its control, beside the destruction and

the demolition of personal properties is yet prohibited as well as the social

cooperativc. Not only this but, the occupying power is responsible to guarantee food

and medical supplies for the civilians of the occupied territory.

In addition to the previously mentioned, all the provisions and rules of the

International Humanitarian law in relation to the occupier behaviors for some extents

are Limited in certain conditions if present, thus the occupier may enjoy the resources

and the property of the occupied territory. Such conditions refer to the military

necessities, where the occupation power requires implementing acts of destruction

and confiscation for the security pu{poses. The main core relies of what the definition

of the military necessities is? Therefore various definitions are provided by the
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occupying state.

International Law experts in whom it derives from urgent conditiohs that required

swift reactions. Or the necessity for the appropriation or use of the territory's

resources and capabilities as well as the property of its citizens to be for the sole use

of the occupying forces. More importantly, such rights apply only to the forces

present in the territory and don't extend to include all the military forces of the

Accordingly, it is forbidden for the occupier to violate the previous principles
I

and to exploit the resources of the occupied territory as well as the dransportation of
I

these resources and wealth outside the occupied tenitory for use by bccupying state.

Additionally, the citizens of the occupier can't present or even exploit those resources

for their benefit. Many national and international courts asserted the obligation on the

part of the occupier to take the mentioned conditions into considerations in times of

using the occupied territories wealth's and resources.2e0

The International Humanitarian Law relevant to military occupation have

restricted this right Symmetry standard, it necessitates the requirement that

I

confiscation and appropriation measures, as well as the current or theifuture practices

of destruction and demolition of properties for the military needs ,t o.lta be relative to
I

the capabilities and resources of the occupied tenitory. Therefore, it is,not pennissible

under any circumstances for the occupying forces to use this rightieven when the

justification for confiscation and appropriation is valid if such actions render the

citizens living conditions miserable, their stability and presence of their land

impaired.

"o Illegal Occupation: Framing the Occupied Palestinian Territory, Berkeley Journal, of International
Law, 2005, Volume 23, Issue 3, Article 2, available at:
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In this regard, the principles of the International Humanitariari Law in relation
I

to military occupation didn't only force the occupying forces to respect the standards

of the Symmetry once they confiscate or demolish property but also, ihey import that

I

which is necessary for the residents of the occupied territory such ab foodstuffs and

medicine.

The right of the parties injured as a result of the commitment' of international

crimes by others to hold them accountable for their crimes and to qlestion them as

war criminals before national courts. This right is guaranteed and affirmed by the

declaration of the Nuremberg trial, accordingly, the Palestinian sidel is protected by

I

the fundamentals and rules of the Law of Military Occupation and the International
I

Military conflicts to pursue the settlers because they are responsible hor canying out

crimes in the occupied Palestinian tenitories. Moreover, the nationil criminal laws

does not apply to war crimes, therefore it should be praised becaise the negative
t

impact they have on the international community as a whole 'necessitate the

I

abandonment of the members of any action that may enable warlcriminals from

hiding to avoid punishment.

In reference to the Security Council resolution, all the measures and actions

I

taken by Israel to change facts and realities (physically, demographically and on the

I

status of the Palestinian and the Arab tenitories) are not legally, iniaddition to the

Israeli's practices of settling part of their population and new immigrants, the
i

previous actions lead to clear violation of the Fourth Geneva Conventions in relations

to the civilian protection in time of war. Beside, the General Assefnbly resolution
I

2949 of December 1972, calls upon all the changes and measures carried by Israel not

i
to be recognized, and it declares that all the changes are null and void in contravention

I

I

t
I

of the Geneva Conventions of August 1949.
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In the Special International Conference On the Palestinian Situation have

clearly stated the previous obligations, the states rejected all the practical actions

taken by Israel specifically those which are related to settlements and the changes on

the nature of the East Jerusalem. In fact, this conference have also witnessed the

importance of states providing Israel with economic and financial aids if the previous

mentioned assistance may encourage Israel continuing its violations of the occupied

Palestinian territories.

Structurally , the law of occupation bears strong resemblance to an

emergency regime. This regime, with roots dating back to the Roman- Commissarial

model, rests on three precepts: exceptionality, limited scope of powers, and

temporary duration2el.

In this discourse, a situation of emergency is separated and distinguished

from the ordinary state of affair as it signifies an occurrence which does not

conform to the rule. Because the emergency situation is the exception, its

duration must be limited and it must generate no permanent effects; it merely

suspends the rule. This is also why the norm is regarded as superior to the

exception: the existing legal order defines the terms under which it is suspended,

and the powers granted in such a situation are to be used for the purpose of an

expeditious re-establishment of the status quo, that is, of a return to normalcy.

The basic tenets of the normative regime of occupation in the international

arena largely conform to this constitutional model. The normal order of affairs is

based on the principle of sovereign equality between states that are, at least to

2e'lllegal Occupation: Framing the Occupied Palestinian Territory, Berkeley Journal of International
Law, 2005, Volume 23, Issue 3, Article 2, available at:
http://scholarship.law.berkeley.edu/cgi/viewcontent.csi?article:1299&context=bjil
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I

i
some extent, presumed to be founded on the ideas of self-government and self

determination. The severance of the link between sovereigntyl and effective

control, and life under foreign rule, constitute an exceptional statJ of affairs and

the law of occupation recognizes it as an exception; it is to be mdnaged so as to

ensure retum to normalcy. This is why the occupant has onty ftimited powers

in terms of both scope and time, and is not permitted to act in a manner designed to

yield permanent results.

I

Indeed, modem studies of emergency situations concerhed with the

derogation from human rights law thereby occasioned have concluded that:

"above and beyond the rules.., one principle, namely, the principle of provisional

i

status, dominates all others. The right of derogation (of human rights) can be justified

solely by the concern to return to normalcy." This conclusion holds true and applies

equally to occupation. A reversal of the relationship between the norm and the

exception generates, as of necessity, the terminus of every normative system. Carl

Schmitt's political theology, wherein the norm becomes subservient tf tne exception,

is both a precedent and a warning. "The rule," said Schmitt, "proies nothing; the

exception proves everything: it confirms not only the rule but also, its existence,

which derives only from the exception".2e2

One lesson to be drawn from the above is the importancel of retaining a

clear distinction between fact and norm; between the rule and the, exception, lest

the exception becomes a new rule, and generates a new conception of reality.

This is important because in this new conceptiori of reality, one's security

habitually overrides one's enemy's human rights. Indeed, the ieversal of the

"' Illegal Occupation: Framing the Occupied Palestinian Territory, Berkeley Journal of International
Law, 2005, Volume 23, Issue 3, Article 2, available at: i
http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article:1299&contexFbjil



relationship between the rule and the exception operates as a legitimizirig device

allowing for a discussion of various specific violations of human rights carried

out in the name ofsecurity as ifthey are the exception to the normal order of

things, thereby obfuscating the fact that

the exception.

The international rule of law recognized the

exception. It created a normative regime designed

control of the occupying power is exercised in a

respectful of the humanitarian needs and human rights of the occupied population,

and leads to an expeditious return to normalcy based on sovereign equality. An

occupation that fails to do this is substantively and intrinsically illegal (in terms of
I

the law of occupation), as well as structurally and extrinsically illegal (in terms of

the international legal order

which the law of occupation

failed2e3 .

Since 1967,lsrael has allowed and even encouraged its citizehs to live in the

l

new settlements established in the territories, motivated by religioirs and national

sentiments attached to the history of the Jewish nation in the land' of Israel. This

I

policy has also been justified in terms of security interests, taking into consideration

the dangerous geographic circumstances of Israel before 1967 (where'Israeli areas on

the Mediterranean coast were potentially threatened by Jordanian 
"onlrol 

of the West
I

Bank ridge). 
i

:

I

2'3 Illegal Occupation: Framing the Occupied Palestinian Territory, Berkeley Journal of International
Law, 2005, Volume 23, lssue 3, Article 2, available at:

lrttp://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article:1299&context:bjil 
,

I

t

the violations have beconie the rule, nol

situation of oicupation as an

to ensure thqt the effective

manner that ' is temporary,
l

which provides the normative framework within

operates). The Israeli occupation of thl OPT has thus



The international community, for its part, has viewed this policy as patently

illegal, based on the provisions of the Fourth Geneva Convention that prohibit moving

populations to or from territories under occupation. For obvious reasons, a decision on

the legality of the settlements would have put the Israeli Supreme Court in an

extremely difficult situation. Acknowledging the legality of the settlements does not

seem to satisfu the relevant provisions of international law. At the same time, denying

their legality would invite confrontation with the Israeli govemment as well as with

significant segments of the Israeli polity.

In practice, the Court managed this very delicate matter by systematically

avoiding any decision on the legality, as such, of the settlements policy. Although the

Court exercised its jurisdiction in numerous petitions originating in the occupied

territories, including military operations and security measures, the one matter it never

addressed was the settlements' legality. The Court dismissed petitions attacking the

settlements policy for being "general," that is, running counter to the judicial legacy

of deciding petitions on specific matters, and even as non justiciable 2ea. Indeed, the

Court has decided questions of legality regarding several settlements, but only when

the issue concerned specific issues of location, as in its famous decision to overrule

the establishment of a settlement on land taken from private Palestinian

landowners295.

At the same time, the Court has systematically stated that a general ruling on

the settlements' legality was not needed for the purposes of deciding any of the

particular petitions it did consider. Occasionally, the Court has also noted that the fate

2eaSee HCJ 4481,91 Bargil v. Government of Israel (1992) IsrSC 47(4) 210.
2e5See HCJ 390,79 Dweikat v. Government of Israel(1980) IsrSC 34(l) l.
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of the settlements will

neighbors2e6.

I

be decided in future peace agreements between Israel and its

Petitions attacking the location of the security barrier had threatened to

t
challenge this long-lasting judicial policy. The security barrier constructed on the

territories was planned so as to protect Israeli settlements as well. pri*u facie, then,
I

the question of the settlements' legality was potentially relevant. The bourt, however,
I

remained firm in its decision not to address the issue, insisting that the military

commander is responsible for all the people in the territories, and that lh. ,.ttl.., *ho
t.

are Israeli citizens are entitled to such protection. This arlumentation is

understandable, bearing in mind the Court's institutional constraints,lbut not entirely

persuasive in terms of pure legal analysis. Unquestionably, residents in the

settlements deserve protection but, legally speaking, the measur., tut.', for protecting

them should be influenced, perhaps, by the question of the settlements' legality.

Various measures could be adopted to protect the settlers' lives. Some are based on

;

the assumption that the settlements, as such, must be maintained, whereas others are

based on the assumption that the residents deserve protection but not necessarily the

settlements. Protecting the lives of Israelis in the territories could alsojbe achieved by
i

recourse to other protective measures, such as building fences lncircling their
I

settlements or even by offering them the option of leaving their homeb. Such an offer
I

should obviously be part of a larger plan regarding the area. t

International humanitarian law, particularly The Hague Regulations

Fourth Geneva Convention, applies to the conduct of Israel in the W.o gunk.
I

I

and the

lsrael is

2e6See HCJ 610178 Oyev v. Minister of Defense (1979) IsrSC 33(2) I13, l3l, 134
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also bound by parallel customary norrns. Israel also owes obligations to the

inhabitants of the West Bank and to the international community in relation to the

right of the Palestinian people to self-determination. As a Member of the United

Nations, Israel must observe and implement relevant Security Council resolutions,

which require Israel to implement the Fourth Geneva Convention in the Occupied

Territories .

3.2, Israel's Settlement Regime

Colonial settlements and colonial occupation are the grounds of Zionist ideology

which is therefore based on three elements: occupation, colonization and settlement

activity. The ideology only works with these three elements. The colonial and

settlement activity in Palestine includes several phases, the first one is the acquisition

and control of the Palestinian territories and then moving to unloading the territories

and regions that were seized from the indigenous Palestinian inhabitants through

deportations and the liquidation of their presence and the establishment of colonies

(settlements) followed by the resettlement of Israeli Jews in these areas or the areas

that are to be seized.2eT

Control of Palestinian lands was the essence of the philosophy pursued by

World Zionism since the emergence of the first idea to resettle Jews in Palestine and

followed up later by Israel after its establishment till present day. Along with the

seizure of lands there was a process of demographic change because all the seizures

brought numbers of Jews from around the world to replace Palestinian Arab

"' Islamic unity, "The Zionist settlement and its destructive effects on the Palestinian people", (May

2014), htto://wahdaislamvia.orelissues/149/imaatook.htm ( January5, 2016)
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population. Since the emergence of the Zionist project in Palestinian territories,

especially in the area of occupied West Bank, settler groups began to impose their

control over large areas of land with the support of successive Israeli lovernments no

matter how different were their political and intellectual directions.2es

According to the Declaration on the Granting of Independence to Colonial
I

Countries and Peoples of 1960, colonialism is defined as the actions of a state taken to
I

control other territories illegally or to annex them and aimed al depriving its

indigenous population from exercising their right to self-deterlnination on a

permanent basis. Colonialism represents a serious violation of international law
1

because it is fundamentally inconsistent with the core values of the indernational legal
I

system.2ee i

I

Colonialism represents a denial of fundamental human rights;lit is contrary to,l

the Charter of the United Nations and is an obstacle to world peace and

cooperation.3oo According to the Law of Armed Conflict (internationhl humanitarian
I

law), occupation is the potential realistic result of an armed conflict apd the occupier

I

must control the occupied territory temporarily without affecting the legal status of

the tenitory, its population and the origins of sovereignty. International law prohibits
I

the unilateral annexation or perrnanent hold of the land with exercising sovereignty on

I

it by threats or using force, but the Israeli occupation does the oppoSite, it has a de

I

facto authority in controlling the Occupied Palestinian Territory, where Israeli

2'sliberal left government, which has adopted the principle of security, demography Ina tne

Government of the ideologicalright, which has adopted the principle of annexation dnd control.

"t United Nations Declaration on the Rights of Indigenous Peoples, i

See (Convention Against Apartheid 1976)



colonialism and settlements

economic domination.3o I

through the expansion of settlements, claiming

Occupying power (Israel) through settlements

deportation of the Palestinian

the land and the people.

Israel began building

occupation of the territory in

I

are used as instruments for geographic, lbgal, social and

In the Israeli case, it is difficult to separate the settlements and military
i

occupation, they are two sides of the same coin, the Israeli Milita+ force (Army)

which controls the West Bank as well as some leaders of the Israeli iovernment are

settlers living in West Bank settlements3o2. Moreover, every settler li, .orrid.r.d u

l

reserve soldier, he must be always on a standby to receive military,orders, he also

must take the permission to travel abroad, and if he is conscripted to army, he must

meet that immediately, even if it led to interferences in his private li+'*. The Israeli

arrny provides full protection for the settlers living in the West Balk. The settlers

I

represent a whole army themselves as they own weapons, while Palestinians are

prohibited from carrying even knives. Thus, settlements in the fuest Bank are
I

'o' BADIL Resource Center for Palestinian Residency and Refugee Rights, 
I

hrp://www.badil.org/phocadownloadpap/badil-new/campaining-tools/brochures/2015/O&A-ar-
20l5.pdf (January 1,2016),22. I

m'Ehud Buruk, who served as prime minister and defense minister, is a resident of "kochav Yair"
which is a settlement near the Palestinian city named of Qalqilya.
'o'Adel Manna, Azmi Bishara, "Studies in Israeli society," the center Studies of the Arab Society in
"lsrael", 1996,41 I

30a Mohammad Amir Alqetah, "lsraeli settlements in the West Bank and Gaza Strip-Geopolitical
Study", Dar-AlamnarhLibrary,l4T r

considered to be Israeli instruments to Judai ze the land and expdnd the borders,I
I

they are militar! ones3oo. The
i

is practicing dppression and

I

population and this is done through settlers' attacks on

settlements in the West

1967 and since then the

Bank immediatelv after the
i''

number of Is/aeli settlements
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t

and Israeli settlers is constantly growing under a series of suicessive Israeli

governments. Israeli governments were the fundamental support.r, oi the settlement
I

project in the West Bank - including East Jerusalem. This is leading tf a deformation
l

in the social, economic and environmental landscape of Palestinian society, and thus,

immoderate actions has occurred

the major penetrations of the

which is day by day affecting

by Israel on the

settlements have

the issue of the

will block the ability of Palestinians to exercise their right to self-determination.305

Currently, the establishment of an independent Palestinian state is much more

complicated due to the fact of the

map of the west bank. Therefore,

changed certain facts on the ground

Palestinian Israeli confl ict.

The lands (C) known to be under full Israeli control and declared as closed

military zones by military orders. In fact, Palestinians are prohibited to enter these

areas except by special permits, on the other side settlers and tourists from all over the

world are freely allowed to enter these areas. In total, these settle..ni, and the areas

I

under thejurisdiction ofthe regional council cover about 63% of areaS (C), therefore,

the Palestinian are prohibited from any sort of development and constructions

t

moreover, the settlements enjoy the fact of controlling, developing and planning

further infrastructure.

In realities, settlers.rights now are treated just as the Israeli citizens within the

green line where on the other part of the conflict, on daily basis theie are different

violation incidents on the rights of the Palestinian, in addition to the Israeli

'ot Islamic uniry, "The Zionist settlement and its destructive effects on the Palestinian people", (May
2014), htto://wahdaislamvia.orelissues/149/imaatook.htm ( JanUary5, 2016)



goverrrments implementation of a systematic policy in violation of the International

Law of encouraging its citizen to relocate to the west bank.306

(C) Lands are mostly those parts of the eastern territories of the west bank,

they approximately include 125 settlements in addition to the lands which was defined

by Israel as being the jurisdiction of the local and regional councils of the settlements.

Worth mentioning, the mid 1990's witnessed around 100 illegal settlements were

established without any sort of formal permission from the state authorities and by the

end of 201 1, there were about 320,000 settlers living over these lands.

We previously mentioned, Palestinian are prohibited on any action of

developing or constructing over their lands in (C) areas, therefore, the needs of the

Palestinian population was always ignored. Moreover, if any action of residential

constructions or communities development is taken by individuals or groups of the

Palestinian population on the current areas, it might be demolished and facing

financial penalties. Demolishing residents incidents were recorded in different

villages of the west bank, due to the claims of no valid permission.

The responsibilities of developing infrastructure throughout area (C)

considered as tasks of the civil administration and, they are responsible for granting

construction permits for public buildings, where in realities such actions are not

reflected on the ground of these areas, the Palestinian development in area (C) is

rarely initiated and the case of the unrecognized villages is even worse because the

civil administration does not issue permits, nor for building construction nor for

306 
Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, https://www.hrw.ore/report/2010/12119/separate-and-unequaVisraels-
discriminatory-treatment-palestin ians-occupied, 5.
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schools and medical services. yet, they issue demolishing orders against institutions

was build without a permit.

More than 50,000 civilian living in area (C), are suffering from water supply

shortage due to the fact of not being connected to any of water supply network, these

communities first resource is the rainwater and secondly the private contractors who

charges high cost.

In the beginning, immediately after the occupation of the West Bank, the

settlement activity was presented in the establishment of military security centers to

protect the area, but it turned quickly into a civil agricultural colonies built on Arab

lands whose inhabitants have been expelled. In the second decade of the occupation of

the West Bank, Israel announced its plan to Judaize parts of them under the pretext of

"historical right" of Israeli people above other nations, including the Palestinian Arab

people. As for Jerusalem, it was clear from the first moment of its occupation that the

schemes to Judaize it were planned in advance. The most important part is that all the

parties and political movements in Israel are consistent regarding Jerusalem, its status

and future, which is that Jerusalem is a united and eternal capital of Israel, and that the

withdrawal of it is out of the question in any negotiations with either the Palestinians

or any other Arab state related to the issue. Israeli Knesset adopted a decision on the

annexation and unification of Jerusalem in the same month in which Jerusalem

occurred under Israeli occupation.

Early settlements were established in the West Bank as military bases built by

Israeli soldiers for the fulfilment of their duties as military actions and forming a

"center" for agricultural settlements, expanding later to become a fully civilian

settlements. The first settlements were influenced by the informal plan of Yigal
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I

Allon307 to create "an Israeli presence" in areas of the West Bank wheJe the density of

Palestinian population is not high308. The settlements and the annelation of these

i
areas in the beginning were planned as necessity for the security of the state and are

parts of the plan to control the areas of the West Bank as parts of thefJewish state30e.

In l974,lsraeli religious nationalists from the Lobby Settlement Ojganization, has

endeavored to pressure the government for the establishment of settldments in many

areas of the occupied West Bank to emphasize the religious rights,of Jews in the

region3lo. In January l98l the Israeli cabinet adopted a "Drobles pian" calling for

increasing the number of civil settlements in the occupied West Bank3ll
t

I

For that Israeli presence in the Palestinian territories is iillegal and is
l"
I

considered as military occupation, Israeli goverrrments in establishing settlements
I

relied mainly on two principles: First, the confiscation of private larids for military
1l

purposes and secondly: the confiscation of private lands for public prirpos.s. During

the period between the years 1968-1979 Israel began to confisclte portions of

Palestinian private lands, claiming that these lands are required for,urgent military

were confiscated for military purposes, but it did not stop

Palestinian lands under the pretext of military purposes to

especially the bypass roads. In this aspect, it must be emphasized

prrposes'''. After 1979, Israel stopped building settlements on Palestinian lands that

i

the bonfiscation of
I

I

servb other needs,
I

t

that the confiscation
I

I

'o'He was the Labor Minister and Chairman of the MinisterialCommittee on Settlemlnts in 1967
3o8lnclude the eastern region of the West Bank , Jordan Valley and the desert area easi of Jerusalem.
3oeYigal Alon,"lsrael: the Case for Defensible Borders," Foreign Affairs,oct. 1976, i
http://www.tbreignaffairs.com/articles/26601/yigal-allon/israel+he-case-for-defensible-borders
(February 24,2016)
''oAkiva Eldar and Idith Zertal, Lords of the Land: The War for Israel's Settlements in the Occupied
:Territories (English trans.), Nation Books,2007 ; B'Tselem, Land Grab,2002; and Gershom
Gorenberg, The Accidental Empire :lsrael and the Birth of the Settlements (Times Books,2006)

'rrMattityahu Drobless, "settlement in Judea and Samaria - Strategy, Policy and Plails," World Zionist
Organization, Settlement Division, September 1980 I
3r2lsrael's Supreme Court considers that: the seizure of private property in the occupidd Palestinian
territories in order to build civilian settlements does not conflict with the principles of customary
international law..lf this building was..required to the military needs /(Badil,2013, phge 35)
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of lands based on such allegations of military

occupying power Israel receives the rights to

expropriated lands3l3.

necessity must be tetnporary as the

use, but not the property rights on

Israeli forces proceeded in the development and implementation of settlement
i

plans and projects in the occupied territories in order to achieve u ,J*.rous results,

I

political and social effects at regional level, geographically and demographically. The

occupation authorities adopted a series of actions and decisions aim6d at tightening
I

control in the West Bank , Gazastrip and East Jerusalem with the creatlion of legal and

i
administrative changes in their status, preparing to take over a large Area of the land

and establish colonies (settlements) that cannot be waived or negotiated in the future.

Israeli settlements emerged through a process that was not cfinsistent either

chronologically or geographically. The first wave of Israeli settlementsl focused on the
I

question "how" and not "how many", while the successive waves foc[sed on greater
I

numbers in limited periods of time. The successive governments o{ the occupying

I

state have created the concept of informal settlements or the so-calledi"outposts" that

1'

are not recognized by Israel officially but supported by it by providing housing, roads,

electricity, water and various other privileges. Furthermore, they .L,ublirh"d n.*
I

settlements under the pretext of creating new neighborhoods iil the existing

l
settlements3'4. It is possible to state that the first waves of settlement' activity in the

i

West Bank were concentrated selectively in strategic places in the Jerusalem area and

the Jordan Valley, whilst the subsequent waves continued to irt.n'rifr settlers in

militarily strategic areas on tops of mountains and hills to impose a new reality on the

ground with a view to annexation and control. '

3r3Dr.Ahmad El-Atrash, Settlement Geography, MADAR The Palestinian forum for Israeli studies,
Palestine,Dec.20 I 4, 2l -24

''ostate Comptroller report for lggg-2OOO, State Comptroller office, Jerusalem 2001, 398-405
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Israeli settlements has not been established in order to solve housing problems,

but in order to implement selective thoughts and systems, not only within the borders

of Israeli settlements that settlers seek to create, but in all the occupied Palestinian

territories, which they believe are an integral part of "Greater Israell', and that's by

applying the idea without referring to law, judicature or legacy. The Israeli settlers do

i

not believe in the law of the state if it is in conflict with their expansionist goals.
t

Israeli settlements were built to remain within the policy of fait acconipli that ignores

I

all relevant international conventions that considers them as illegalJ and thus they

violate international law and international humanitarian law. Irl
I

Here "Israel"'tried to give a legal status to settlements, but there is a clear
t:l

interfere in Israeli .o6i.ty, as it is hard to differ there between a soldier and a settlerrl
because this state is a hostile settlers state par excellence. So, this state can be called

an armed ciunp, either through the regular army which includes settlei groups, or by

the army of settlers lrho .urry guns and kill Palestinian people. This fact became
I

obvious through the statements of Zionist leaders like Ben-Gurion who called for the

organization of Israeli security forces in accordance with the requirements of war

military forces3l5and this theory still exists and has existed in all successive Israeli

goverrlments. Any actions taken by the settlers against the Palestinians are justified,

while the function of Israel's Ministry of Foreign Affairs is to justify the actions of

the War Department, and market it internationally3l6. There is also u .liu, penetrate of

the Israeli military institutions in all political, economic and sociai fields, which
t

confirms that the Israeli settlement activity with its civil composition cJntains military

aspects.

'''Khalil Tufkaji, a titled article: "Trying to give legal legitimacy to the Israeli settlement-Ten new
Knesset members residing West Bank Posted on Palestine newspaper on 14Feb,2009,,



1

j

:

When the Israeli occupying power claims that it does not establish new

settlements, it is continuing to "expand" existing settlements based on what it

describes as "natural' growth" despite the fact that the Israeli government statistics

show that the significant growth in the population of settlements is a result of Jewish

immigration to the settlements and not to the principle of natural growth. Israel also

turned a blind eye on the outposts set up under the auspices ofl,h. S.,,I.rn.n,
t.

Department, which receives its budget from the government3lT. In iesponse to the

I

decrease in numbers of the declared settlements - the activities of settlers has led to

i

increase in the numbers of' outposts "or settlements built without prioi approval from
J,

Israel. Through the cJmbination of the construction of new outposts un'd th, continued

expansion of existing settlements, the number of settlers is increasing with high

frequency. The fastesl growing population among the Israeli settlers is the "religious

nationalists", who believe in the biblical right of Israel to include within its borders

the West Bank. The religious settlers make up more than 80%318. t

Israeli governments have taken a strategic approach

settlement blocs in order to expand and grab new areas

to increase the number of

through a vdriety of levels,r'
I

t
I

including3le:

. Political needs - strategic needs; the control of areas in jRr.Rurution to

il
annex them partially or completely to the State of Israel. For that purpose

i'

Jewish settlements have been concentrated in a connected way to each

3rTlsrael's Discriminatory ireatment of Palestinians in the Occupied Territories, Report of Human
Rights Watch, Dec 2010, , https://www.hrw.org/renort/2010/12119/separate-and-unequal/israels-
discriminatory-treatmeht-dalestin ians-occupied, 24
3r8lnternational Crisis Group, Israel's religious right and the question of settlements, July 20, 2009,p.8
3r' Lua'y Abdo, documentary study titled: The Peace and the state to face the settlement,
https //pulpit.alwatanvoice.com/articles/2006/05/24146472.htm1 (November 10,2Ol6),22.



communities, towhs and villages

l

I

Security needs; the settlements have been established fn the areas of

political and military importance, such as the highlands tci tum them into

political borders in the future.

Economic needs and responding to,the demands of various forces in Israel

on settlements either for religious or economic purposes. etc.

I

Through different time periods and successive Israeli governments the main strategic

political objective of all Israeli govemments was taking and tighteiing the control

II
over large areas of th6 occupied territories and their annexation to Israel'.

There was certain diversity in the system of the government in Israel after

1967, brought by the two Israeli main parties (Labor Party and Likud), but when it

comes to settlements the contrast between them disappears, in the senJe that there are

I

no differences betwedn the orientation of the parties regarding the settlement project,
I

except for the formal 'matters only. The joint point of the policies of til.r. two parties

(Labor and Likud) is that the settlement in the eyes of governments and Israeli

planners is an existential issue more than it is a security issue, and does not mean that

Israel's existence is threatened in any sense, but it means that the existence of Israel

I

should be reinforced, strengthened, expanded and fortified through settlements320.

"oHassan Ayoub. Research Study: agreements <Oslo> and the new strategy of the Isrzieli settlement
expansion in the occupied Palestinian territories (1993 - 2003)

other, separating Palestinian regions,

from each other.



Both Parties: Labor and

life and parliamentary

namely:

I

Likud formed factional and political strengtti in the political

scene during a long period through three' approaches32l,

1

The first approach: the settlements as a functional project: This approach

believes that the future of the occupied territories is determined within the

I

framework of a regional and geographic solution based lon sharing this

l
land and keeping for Israel its military and human presence in the strategic

settlement areas as demarcated by Allon plan. This was tile vision of the

Labor Party, which dealt with the settlements as functional project.

. The second approach: functional sharing with the Palestinians without

compromising on the land: The Israeli army had its own vision322, based

on a sharing project "extensive and functional" with the Palestinians

I

without compromising on the land and maintaining peimanent Israelil'l
presence in the Palestinian tenitories. This vision embodied the vision of

,l
the hardline wing of the Labor Party which was expressed'by Diane when

he said: "Without the settlements, Israeli forces become an army of

foreigners governing foreign people323" and then he spoke'about the role

i

of settlements as a main justification for occupation and the maintenance

of Israeli lrmy in the occupied territories. This approach cllls upon Israelir.
to establish settlements in all the areas3'l. I

. The third'approach: the ideological orientation: This approach expresses

the ideology of Greater Israel that should become a political strategy

"' Hassan Ayoub. Research Study: agreements <Oslo> and the new strategy of the Israeli settlement
expansion in the occupied Palestinian territories (1993 - 2003)
322This vision is used by military commanders such as "Moshe Dayan j
323 Report on Israeli settlerhents in the occupied territories. Published by the Fund for Feace in the
Middle East, May - June 2007, Vol. 17, No. 3 ,i
32aGeoffrey Aronson, the future of Israeli settlements in the West Bank and Gaza Palebtine Studies
Institute, Beirut, 1996, the first edition, 3.



I

based on the annexation of all occupied territories to Israel and the

establishment of settlements there. The strategy of the land of Greater

Israel embodied the ideology of Likud and other Zionist parties that

demand granting citizenship and full equality for the residents of the areas

so they become citizens of the Greater Land of Israel, with the inclusion

of all regions occupied in the War of 1967.

Menachem Begin, the Israeli prime minister in 1971, considereil the settlement

activity in all parts of the land (Israel) as an expression of permanent identity of

Zionism, and he believed that there is no essential distinction between the settlement

policies that were emitted during the establishment of the state of Israel and those that

arose after the Israeli occupation of the West Bank, Gaza Strip and the Golan Heights

in June 1967 because the previous settlements as well as the future jn". pr.r"nt the

assignment of Jewish sovereignty over Palestine which is not completeil yet.

Israeli motives towards the establishment of settlements were different; we will

present them as following:

. First-political motives: Mainly they concern the Israeli security dilemma that

does not mean (from the standpoint of Israel) the problem of tiorders or even

the sovereignty, but the problem of physical existence32s. llsrael's policy

towards settleinents was significantly affected by the problelm of security,

which has becbme a strong excuse to keep a large number of seitlements along
i

with the unwiilingness to just think of compromising them, namely those in

the West Bank and Gaza Strip situated along the separation borders between

32'Moshe Sneh, head of the Haganah teaders in 1943, said "the settlement is not a goal in itself, but also
a means of political seizure of Palestine."

I
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prevents the establishment of a Palestinian state.

326 kabreet network , A titled article "lsraeli settlements", paper no 21,
http://www.e$rpr.v.com/kabreeVissue2 I /artic leT.asp

them and the occupied tenitories in 1948, considering those settlements as

front lines of defense of the state and therefore they cannot be spared in any

I

way. If some of the settlements play the role of serving Israeli 'security, others.

:

especially those located in the densely populated areas undermine Israel's

I

security and present serious burden for the army and the Israbli government,

and now there is a lot of debates in Israel over the question whether the

settlements are really ensuring the security of Israel, especially among military

leaders. The importance of settlements remains in giving Israel the ability to

absorb any kind attack as it saves time for the mobilization of reservists.

Political objectives and motives of the Israeli settlements in lhe West Bank

were clear through the geographical division of them. 'lfn. forms of

settlements are certainly different but they ultimately serve thle political goal

which is the dismemberment of the West Bank, seizure of more territories of

Palestinian land, strangling Palestinian communities and separating the city
lr

Jerusalem from its Palestinian surroundings3'u. These are political goals par

i

excellence! They make it impossible to even talk about peaceful solutions in

the future that will lead to a Palestinian state, in such a situation posed by the

settlements, especially when the settlements network is expanding, serving the

strategic political goal which is creating the state of "Greater Israel" with

unified Jerusalem as its capital and West Bank divided into sections which

Second-economic motives: Israel is trying to control all economic resources in

the West Bank, particularly water and agricultural prodr"itr. Th..e two

ii
elements constitute the settlement theory in the West Bank since Israel



controls 68% of West Bank water stocks for providing sources to the settlers

so they accept to live in these settlements. This is the main tool.always used by

Israeli political system to expand the borders, Judaize the land and the holy

places. This also solves the problem of growing unemployqtent due to the

I

large number of immigrants to Israel which makes Israeli settlements

important for,strengthening the capacity of Israeli economy, provides jobs for

1

Israelis and facilitates Israel's capture of natural resources of the occupied

I

lands and also guarantees the acquisition of the most part of the groundwater.
I

An Israeli economic study prepared by the Yesha Council stdrted that Israeli

settlements bring great economic benefit to Israel which is incomparable with

the obstacles baused by them, in addition to the new jobs and new resources

they offer to Israeli economy. Israel earns because of their existence nearly

two billion dollars a year aid to house the settlers and provide jobs. However,

the study showed a dramatic increase in the costs of settlers' protections in

some areas such as Hebron and Gaza Strip. In Hebron, 450 settlers are

protected by 1,200 soldiers, and in Gazathere are 22 settler ifamilies whose

protection costs $ 10 million annually.

Third ideological motives: Settlements are one of the three pillars of Zionism,"r'l
in addition to defense and immigration, and whater., gor"r{t-ent controls

i
Israel, it cannot ignore this factor since the ideological compohent of Israel's

lr
entity is based on the concept of the settlement activity. As a result of feeling

l

lack of securiiy and fear, all Israeli govemments without excdption preceded

with providin! settlers all tangible and intangible guarantee3 to allay their

i

fears from the peace process with the Arabs and convince them that they are



just trying to waste time to increase the scope of settlements and feed their

sense ofhatred and aggression.

I

Fourth The nature of relationship between the government hnd the settlers:

I

Israeli settlers practice a lot of pressure on Israeli government, backed by

lr
some of the small religious parties with the aim of strengthenirig the settlement

policy and providing more security guarantees and privileges to the settlers.

Besides the power of exercising political pressure on the govemment, they

have instruments such as Israeli military courts that are responsible for settling

any dispute over lands as well as adopting military decisions that allow them

to seize Palestinian land.

However, there is no difference between the settlers who came for economic or

political or religious motives, they are all practicing the policies of murders, sabotage

and control, while the army and government made them above the law. They often

take the law into their own hands and control the richest Palestiniah areas, both in

terms of agriculture and water supplies, or in terms of geographichl and strategic
I

locations. This suggests that their lasting presence in the West Banklwill bring to a

constant point of disputes between the two parties and make it impoisible to coexist

I

between them in the lights of political agreement, because their continued presence in

the West Bank means the continued presence of occupation.32T

On The position of successive Israeli governments on settlements, Settlements present

an ongoing project of Israel and its successive governments which is rlot restricted or

limited to one government or another. After the Israeli occupation in'1967 the Israeli

goverrrment has fonhed a government company for settlements and a ministerial

"' Islamic unify, "The Zionist settlement and its destructive effects on the Palestinian people", (May
2014), http://wahdaislamvia.orelissues/149limaatook.htm (January5, 2016)
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committee on settlements, which means that the govemment adopted settlement

activity through institutionalized channels and brought it into the mainstream of its

projects to re-build what it calls the Jewish entity in the "Land of Israel", At the same

time, the settlers launched initiatives heading towards the settlement in several areas

in the occupied West Bank, whilst Israeli governments competed with one another in

providing assistance, facilities and tax exemptions to them. The government also

issued a decision in the first year of the occupation of the West Bank and Gaza Strip

that considers settlements as areas of type A to encourage a huge number of settlers to

move there and live in the settlements, which the government began to call for

establishing328.

The Labor Party and the left-wing parties allied with it after the war in June

1967 launched the settlement project, whilst Likud worked to expand and deepen the

project. The national unity governments, formed in the wake of the complexity of the

process of installing / formation of a new government, took the same path. After this

initial and central support by the government in Israel, the project has gained internal

payments at governmental and non-goverrrmental levels which made it cross all the

limits. Israeli ministers from the Labor party proposed settlement and expansive

projects, led by Allon Yigal whose plan focused on grabbing a larger area near the

Jordanian borders in the Jordan Valley to pose a security belt between the West Bank

and East Bank, in spite of the vast areas that have been seized in the Jordan Valley.

Tumed out that his project was aimed at the dismemberment of the West Bank and

preventing the availability of territorial and demographic contiguity between the

Palestinians. Moshe Dayan's plan focused on the confiscation of Palestinian land for

t"Johnny Mansour, Israel and the Settlement Project Constant and Changing Policies of Governments,

Parties and Public Opinion (1967-2013), MADAR The Pslestinianforumfor Israeli studies, Palestine

,2014,32.
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military purposes of Israeli arrny, avoiding the Palestinian Arab communities and

transforming the Palestinian territories to camps, and then gradually to settlements, in

the sense of collapsing the communication between Palestinian villages and installing

the communication between the Jewish settlements.

According to official Israeli figures, in the period from 2009 to 2014 when

Benjamin Netanyahu served as Chairman of the Govemment of the State of Israel's

occupation there was an increase in settlement constructions by 25% over the

previous years. Daniel Seidman, chairman of the organization Land of Jerusalem,

linked the tenders for construction of settlements with the forthcoming elections, in

which contested the Likud Party, led by Prime Minister Benjamin Netanyahu with

other right-wing parties in order to win the votes of settlers, he said: "It's the opening

of a wide door for settlements". He said: "this is not a coincidence; the tenders are not

possible without Netanyahu's knowledge and approval". He added: "Netanyahu has a

tendency to do so, especially when faces difficulties in the polls."32e

This indicates the seriousness of the exploitation of the Israeli elections by the

extremist <lsraeli> right forces and further operations on <Judaizing Jerusalem>, land

confiscation and settlement expansion. The popularity of Benjamin Netanyahu as

head of the Government of the State of Israel grows in the settlements, and the

number of voters among the settlers for Likud party grows as well, while Netanyahu

refrains from commenting on the allegations to freeze the construction of settlements

in the Palestinian territories under international pressure, suggesting that they are

legal. However, despite the allegations of settler leaders and Netanyahu's silence

about them, the data of official statistics of the Office of the Israeli Central Bureau of

"t Increment of Settlers population in the west bank during Netanyaho's term by 55% since 2009

,Report of MADAR The Palestinian Forum for Israeli Studies, http://www.madarcenter.or9en/
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Statistics showed that it has been adopted a policy to misleird

settlement expansion, according to an article published by

analyst Sever Blotskr in the newspaper "Yediot Aharonot"330

1

t

in all mdtters relating to

economic and political

This official statistical data means that during the years of continuous

Netanyahu's rule, settler's population grew by 55%, with the annual rate 6,50lo. For

comparison, during the recent years, the number of inhabitants of the;so-called Israel

(areas inside the Green Line) rose by l3Yo, and annual rate 1.8%o. 
,r

This means that the pace of population growth in the settlements was more
lr

than four times comparing to the pace of population growth inside the so-called Israel

(areas inside the Green Line). As well as the pace of population grciwth among the

settlers is twice bigger than the pace among the Palestinians, according to Blotskr. He

explained that this rapid population growth among settlers is because of a housing

crisis, and in order to get special budgets for their community. Another reason for the

increase of population in the settlements is the internal migration ideology, because

the settlements for the vast majority of Israelis became an agreement. 
r

Blotskr belie-ved that the increase in the number of settlers during Netanyahu's

mandate - the fat years of the settlement project which cost larlge govemment

investments in physical and social infrastructure, and in the institutionb of the State of
I'

Israel's occupation, and public services in the occupied Palestinian' territories that

produced a new national reality, turned the two-state solution to a non-applicable

issue. As well as the separation between Israelis and Palestinians and the

330 Increment of Settlers population in the west bank during Netanyaho's term by 55% since 2009

,Report of MADAR The Palestinian Forum for Israeli Studies, http;//www.madarceriter.orgy'en/

I
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means. The Israeli occupation forces exercise

shows systematic approach to replace the Arab

Human Rights Committee:

August 2,1993).

t

I

a |easonable anddisengagement between them became no longer possible

applicable way33l

this reflects the seriousness of the exploitation of the governments of the

I

State of the electoral political process inside the community by attracting

number of political supporters to its party and continuirig to confiscate

I

lands and establishing more Israeli settlements and expanding the existing

o

Israel tried systematically to keep the Palestinians away from their land by all

displacement and defortation which
t

Palestinian populatiori from Palestine

I

to neighboring or distant countries, or to small tight areas inside the occupied

Palestinian territories. Forced displacement of the population is one of the most

i

serious violations of international law, and according to the statem6nt of the Sub-

Commission on Prevention of Discrimination and Protection of Minorities of the

"The essence of population transfer remains a systematic cdercive and

deliberate...movement of population into or out of an area... with the effect

or purpose of altering the demographic composition of a territory,

particularly rvhen that ideology or policy asserts the dominarr. Lf a certain
I

group over anothet'32."

331 Increment of Settlers population in the west bank during Netanyaho's term by 55% since 2009

,Report of MADAR The Pqlestinian Forumfor Isroeli Studies, http://www.madarcenter.org/en/

"'A.S. Al-Khawasneh and R. Hatano, The Human Rights Dimensions of Population Transfer Including
the Implantation of Settlers, Preliminary Report Prepared for Commission on Humari Rights Sub-
Commission on Prevention of Discrimination and Protection of Minorities, Forry-Fifth Session
(Bethlehem, Palestine: BADIL- Resource Center for Palestinian Residency and Refugee Rights,



i

"The deportation of a number of Palestinians from Palestine by the Zionist

entity (Israel) and the expulsion of population from the occupied territories, whether

recently or in the past, constitute violation of the principles of the Iniernational Law
l

on Human Rights, international criminal law and intemational refugee law, as well as

I

the provisions of international agreements and conventions suchlas the Hague
I

Conventions of 1899 and 1907, the Charter of the United Nations of 1945,

i
international humanitarian law through the Geneva Convention lrelated to the

J

protection of civilian persons in time of war of 1949, which prohibits rall deportations
l'

as a form of punishment in the occupied tenitories. " These international instruments

regulate the forced displacement of population both internally (within the

internationally recognized borders) and externally.

Israeli deportation of Palestinians since 1948 until theJe days is an

l
intemational crime defined as forcible transfer of population. Israel id continuing the

forced displacement of Palestinians through systematic practices and ipoticies. These

practices and policies led to creating the most significant and longest refugees and

immigrants issue who are still suffering from the Israeii policies anb the efforts to
i

displace them. These policies began with the expulsion of Palestinians by force,

I

destruction of cities, houses and Palestinian labor projects, and also the confiscation

of Palestinian land, building new settlements, the expansion of priniarily ones and

encouraging Palestinians to emigrate by impoverishing them after'th. ,rirr.. of

agricultural land and water resources along with imposing military curfews333.

Through a complicated judicial mechanism, the Israeli occupying state

captured about 50%o of the West Bank, and this was mainly to build settlements and

333Palestinian Negotiations Affairs Department, Fact sheets,
http://www.nad-plo.ore/atemplate.php?id=35 (February 25,201 6)



create reserves in case of the need to be expanded. The Announcement of the lands as

state lands and recording them on this basis is the central way to conqter the land. To

grab more of Palestinian land the Israeli occupation on a judicial basis followed the

method of declaring lands as military areas. This seizure of lands happened in

violation of basic laws of any fair action33a. All of these actions have a single goal

which is building civilian settlements in the occupied Palestinian territories.

Therefore, the way in which the transfer of land from Palestinians to Israelis takes

place is invalid from the beginning. Since the goal is illegal according to international

law (we mean construction of settlements) the mechanism of reaching of this goal is

also illegal, and as Israel is the occupying power on the land, it must take into account

the needs of Palestinians when using the land.

In the majority of the cases, the Israeli Supreme Court collaborated with land

grabbing mechanism and helped to create a legal robe for these procedures. Initially

the Supreme Court accepted the state's argument that the acquisition of land is a

matter of urgent military needs and allowed the state to seize lands owned by

Palestinian residents to establish settlements. However, later on the Supreme Court

refused to intervene to prevent the announcement of the land as state land.335

Taking a look at the statements and behavior of the Zionist lbaders, we find

that Zionism in its basic form is an infringement of international principle that

prohibits ethnic cleansing and expulSion of people from their homes by force. The

mask of war, and "security measures" that are endless, and also the military purposes

"oln many cases, the Palestinians did not know that their lands have been recorded as a state land, and

when they knew it, the date of submission of the objection was too late, and Palestinians are always

tasked to prove their identities and mostly these lands were recorded as state's land that later on

becomes lands of settlements.

"t B'Tselem - The Israeli Information Center for Human Rights in the Occupied
Territories,Settlements, "lsrael's High Court legitimizes looting of land",
http ://www.btse lem.orgy'topic/settlements
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to practice occupation, as well as the justifications that, in fact, are colonial - they

all parts of a comprehensive strategy to expel the largest possible number

Palestinians from their land.336

Today Israeli regime is gathering occupation, apartheid and colonialism which

are the causes of continuing forced displacement of Palestinians within the historic

borders of Palestine. Forced displacement is performed with a group of Israeli policies

and practices that are interconnected and characterized by systematic racial

discrimination and repressions which are carried out in the context of military

operations and administrative routines. Israel is implementing these policies by using

military force, police, legislation, regulations, military orders and actual measures

taken by governmental bodies, state organizations, private individuals or private

sector institutions with the approval of the State.337

Apartheid is the cruelest form of racism338and, it is "a political system

whereby racism is maintained and institutionalized through the laws, regulations and

governmental policies." Article 3 of the Convention on the Elimination of Racial

Discrimination described as a form of segregation. The definition of the crime of

apartheid, according to the Convention for the Suppression and Punishment of the

Crime of Apartheid in 1976 is as follows:

The term "crime of apartheid" applies to policies and practices of racial

segregation and discrimination.....to inhuman acts committed for the

purpose of establishing and maintaining domination by one racial group of

persons over any other racial group of persons and systematically

"t The Palestinian Return Cenffe, "The violation of the Israeli occupation of human rights in
Pafestine", (January 9,2012), http://prc.org.uk/portaVindex.php/ (February 27,2016)
t" BADIL Resource Center for Palestinian Residency and Refugee Rights,

http://www.badil.ore/phocadownloadpap/badil-new/campaining-tools,/brochures/2015/O&A-ar-
20l5.pdf (January 1,2016) ,22t" Ibid
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oppressing them, especially through acts such as apartheid, confiscation of

lands, denial the right of persons to leave their country or return to it, denial

the right to a nationality, denial the right to freedom of movement, choice

of residence and other...33e

Rome Statute of the International Criminal Court defines as inhumane acts of

a character similar to other crimes against humanity "committed in the context of an

institutionalized regime of systematic oppression and domination by one racial group

over any other racial group or groups and committed with the intention of maintaining

that regime." Apartheid is a crime against humanity. International criminal

responsibility is to apply to individuals, members of organizations and representatives

of the State who commit, incite or conspire to commit the crime ,of apartheid3ao,

regardless of their motivation, or time of involvement, which could be carried out

directly or by encouraging or cooperating in the commission of the crime of apartheid.

All States must to condemn, suppress and punish those involved in the crimes of

apartheid. Israeli long termed military occupation cannot be considered as a

temporary measure to maintain law and order in a certain territory after an armed

conflict. It is an authoritarian military regime and a system of racist colonial power

under the cover of military occupation. This system includes the worst racist attributes

(apartheid), such as the segmentation of the occupied Palestinian territories into Israeli

and Palestinian areas, construction of the apartheid wall, the regime of racial

segregation; separation system on the roads, the closure and permits regime that

restricts the freedom of movement on the basis of national, ethnic, racial and religious

affiliation.

'u' lThe Apartheid Convention 1976)

'oo Ibid
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The United Nations Relief and Works Agency for Palestine Refugees

(LINRWA) has highlighted the Israeli measures that correspond to the legal definition

of forced displacement which is a grave breach of the Fourth Geneva Convention.

These measures are subject to legal prosecution as war crimes, or crimes against

humanity when committed on a large and systematic scale against the civilian

population, according to UNRWA's recognition that the forced displacement can be

caused by creating a "coercive environment" which forces individuals and families to

leave their homes and their communities. Badil Resource Center3al (Resource Center

for Palestinian Residency and Refugee Rights of Palestinians) supports UNRWA's

assessment that the implementation of the demolitions carried out by Israeli forces of

the homes and facilities of Palestinians" aggravate the coercive environment that

already exist and also lead to the exclusion of the communities from their land they

inhabited for decades." Badil Center also confirms that the fact of the existence of a

formal plan or not is not a prerequisite to verify the existence of forced displacement

because any forced displacement caused by the presence of an effective coercive

environment within the occupied Palestinian territory is an actual forced

displacement. As a result of committing the crime of forced displacement, other

countries must fulfil legal obligations according to the text of article I of the Fourth

Geneva Convention and since the forced displacement is a grave violation of the

Fourth Geneva Convention and defined as a war crime, States are obliged to prosecute

individuals accused of the crime of forced displacement, or those who gave the orders

to commit it, and bring them to trial in a local court, or extradite them to another High

Contracting Party for trial3az .

3o'BADIL Resource Center for Palestinian Residency and Refugee Rights: hnp://www.badil.orden/

'4'BADIL Resource Center for Palestinian Residency and Refugee Rights:
http ://www.badi l. ordarlpub I ications-ar/press-releases/79-20l6/4537.pr.a



The danger of the settlements rises from their expansion and siege on other

Arab communities as the Palestinian territories have been divided into isolated areas

surrounded by settlements that stricture their lives. This isolation is only the prelude

to swallow the Palestinian Arab land and expel its inhabitants. With no doubt,

isolating Palestinian towns and villages from each other is a crafty style that reflects

the malice and cunning of sons of Zion who thus are cracking down on residents and

imposing on them economic blockade. Indeed, settlement is one of the most

complicated issues in the Israeli-Palestinian conflict.

The settlements planted in Palestinian tenitories have the purpose aimed at

creating a disturbance in the balance of Palestinian population. The construction of

settlements is only a series that will end stage in causing a coup in demography so that

the number of Israelis become more than the number of Palestinians. Israel wants to

create a reality in front of the whole world to get their asset in the final status

negotiations, and that change in the balance of population in favor of the Israelis is

only an obstacle that complicates the achievement of the agreement on a just solution.

The successive Israeli governments have constructed a network of bypass

roads which are ways built by the Zionist state for the exclusive use of settlers in the

West Bank inseparable from those roads for the Palestinian use, they are surrounding

the Palestinian centers in the West Bank to provide direct links between the lsraeli

settlements and the Israeli cities and Israeli illegal military bases'3a3

These bypass roads around Palestinian cities transform the cities into Palestinian

communities besieged by settlements, bypass roads and military installations, and thus

bypass roads are like security fence around the settlements as they make the settlers

'ot Dr.Ahmad El-Atrash, "Settlement Geography", MADAR The Palestinianforumfor Israeli studies,

Palestine,Dec.20 I 4, 26-28



who live in the middle of Arabic towns and villages able to move around without

having to cross the Palestinian territories or face the Palestinians. These roads place

restrictions on the freedom of movement and the ability to build and develop; they

also create a new reality on the ground that prevents the establishment of a sovereign

Palestinian state connected geographically3aa

Settlements and bypass roads were built on large tracts of agricultural land and

they closed other spaces for security reasons which gave the Occupying Power the

control ovcr the roads and crossings between the Palestinian territories making them

at the mercy of settlers who can close the roads anytime they will to. Moreover, the

presence of these settlements near the Palestinian cities makes the last border cities

that Israel can close or attack whenever it wants. That means a security threat to the

integrity of the Palestinian state and thus a threat to the core of Palestinian

sovereignty. These settlements also have security protection that requires Israeli

military presence to protect them, which means the existence of a state within a state

which affects the national security of the Palestinian state.

Israeli goverrrments applied in the West Bank several methods to achieve the

settlement project, such as surrounding Palestinian cities by settlements that form a

fence, cutting the West Bank with roads that extend from within what is called Israel

(inside the Green Line) until the settlements, so as they are directly linked to what is

called Israel3a5. These settlement blocs are aimed at isolating almost the entire

'ooFor more details about the Israeli Pass Roads: Dr.Ahmad El-Atrash, "Settlement Geography",

MADAR The Palestinian forum for Israeli studies, Palestine ,Dec.2014,p 26'28
3a5ln addition to the colonieschain along the western valleys of the Jordan River, from the Jordan River

till his exit from Tiberias Lake and even Ein Gedi accordingto Alon project. And The colonies of the

hills, from the Bethlehem hills from eastward and northward until Bisan which is norlh of Jenin, This

fits with Moshe Dayan project. The colonies of the western hills of Jerusalem and even Jenin in the

north, according to the Sharon project. These longitudinal settlements cross from south to north with

the occasional settlement blocs that surround Palestinian towns. About Alon Diane and Sharon plans,

see Palestinian encyclopedia/ public section, Folder l, 221
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Palestinian towns from each other, and also isolating the Palestinian countryside,

transforming their population into fragmented and incoherent human groups to

prevent their unity in future political or military actions, in addition to the ease of

controlling these incoherent and non-related communities, and thus the possibility of

their deportation without objections or mass Palestinian resistance3a6'

After the military occupation, the Israeli occupying authorities began a series

of actions, the main one of them was the establishment of Israeli military regime

under military orders 'o' (o, so-called "Leaflets") covering various aspects of life in

the occupied territories, including a number of orders that legalized the subsequent

seizures of large areas of the occupied territories and the conquest of Palestinian

property from its owners and the control over it. Multiple methods have been used in

the occupied territories"t. It all began in Jerusalem, where the Government of Israel

settled in the Arabian Jerusalem municipality, as a step initiated to implement the

settlement project in Jerusalem, and it shut down all the Arabian administrative

3ouFor example: The Israeli plans that have been implemented in the Jordan Valley immediately after

the occupation in 1967, which have expelled and displaced thousands of Palestinian farmers and

nomads, plundered their land and turned it in favor of the settlement project. The Israeli pretext in this

process is to provide security cover for Israel, but this scheme falls under the name of the Israel's

iolonial expansion and the disposal of the largest possible amount of Palestinian human blocs that

constitute a demographical obstacle front of the superiority of population. In Addition to the Israeli

ambitions to control the quality of agricultural lands which have huge quantities of water that can

generate huge revenues to the Israeli Treasury, stated in Johnny Mansour, Israel and the settlements

(fixed and convertible in the attitudes of governments, political parties and public opinion) the

Palestinian Center for the Israeli Studies, 2013, p' l6
3aTProclamation No. I "on the IDF access to power " and followed it immediately proclamation No. 2

,'on the judiciary power systems", both founded the radical change graded in the legal and

administrative structures prevailing at the time, stated that the laws existed in the West Bank remain

applicable as long as they don't clash with this publication or any order issued by the commander ol
the Israeli forces in the West Bank.
3a8 In this aspect, we recall examples of military orders issued by the Israeli military. Such as Order No.

58, which defined the "absent person" as anyone has left the West Bank before, during or after the war.

The military commander appointed Custodian of Absentee Properfy, where the military commands

passed him/her the right to conduct real estate transactions and the sale of land. The Custodian of
Absentee Properry and over the past years assisted and enabled the occupation forces from the

acquisition of large ffacts of Palestinian land owned by the classified population as being absent, the

military orders 59 of the year 196'7 on state properfy / Military Order No. 321, issued in 1969, to lead

and confiscate lands by the occupation forces in the Palestinian occupied tenitory for the purposes of
the public benefit.
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institutions, including the court system, and has linked the Arabian Jerusalem with the

Jewish West Jerusalem municipality services. At the same time it cut off Jerusalem

from the rest of the West Bank areas that were its natural extension3ae. The most

dangerous part in the Judaization of Jerusalem is the expansion of the construction,

during this process Israel has built dozens of settlements, forming a circle around

Jerusalem and preventing any territorial or human contiguity between the cities of

south Jerusalem and the cities of north Jerusalem. Israel through this expansionist

settlement project took control over vast areas of Palestinian private and public lands,

blocked and will block in the future the implementation of any Pdlestinian urban

project in the region35o.

The city of Jerusalem was besieged by Israeli neighborhoods and settlements

in dn attempt to strangle the city and Judaize it. Palestinian population has become a

minority in their own city. Israeli settlement plan in Jerusalem has become one of the

main priorities of the successive Israeli goverrrments until Israeli government got the

control over the area of Jerusalem after carrying out the well-organized acquisition of

lands under the pretext of public interest, and so it turned the demographic balance of

the Arabian Jerusalem. Israel applies discriminatory policies in the housing in East

Jerusalem, which it believes, in contrast to the rest of the West Bank, is a part of

Israel. The Allocation laws customize about 25% of the land in East Jerusalem for

Israeli settlements, while it only allocates l3%o for Palestinian construction, according

to UN statistics. In some Palestinian neighborhoods Israel has not issued building

permits in Jerusalem since 7967, and it demolished hundreds of Palestinian homes

3oeon the other hand, the Israeli Jerusalem municipality began applying schemes of Judaizing
Jerusalem, it demolished the Moroccan Quarter in the Old Cityof Jerusalem, and it displaced thousands
of Palestinian residents of Jerusalem who have lived in this neighborhood for thousands of years, then
the Jerusalem Municipality began to re-conffol the Jewish Quarter in the Old City, and carried out the

demolition of Arab buildings under the pretext of illegal housing

"oThis is what is defined by the Israel as "Greater Jerusalem"
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and buildings as they were considered built illegally due to the absence of building

permits. In contrary, the Israeli authorities have failed the implementation of several

orders of private courts on the closure or demolition of illegal buildings of settlers in

East Jerusalem.35l

I

In 2009, the Jerusalem municipality has adopted a basic plan (Jerusalem Plan

Framework of 2000) which means "the instructions and guidance on the city's

development in the coming decades," and adopts the principle of "inaintaining the

ratio of 70% of Jews and 30% of Arabs" in the city "by improving services and

providing reasonable housing prices to Israelis as" an essential political objective."

Based on the demographic trends, the plan should lead to a severe.shortage in the

Palestinian Housing, and in genera it aimed at re-switching the demographic balance

in Jerusalem by reducing the number of Palestinian population in the city. For such

reasons, Israeli authorities canceled the residence permits of a lot of those who reside

in Jerusalem352.

As for the Gaza Strip, the main problems faced by the goverrrment of Israel

were the population density and the lack of agricultural lands. Despite this problem,

Israel's plans included operations to take apart the Palestinian pofulation system

through evacuation of camps and Palestinian areas and building wide roads to prevent

their rebuilding or the composition of new ones. These projects and others have led to

the displacement of the population and their resettlement in other locations.
I

Therefore, an operation of forcible transfer of population was carried out by Israel to

35rAccording to the Civil Rights Association in Israel which is Israeli human rights organization: for
example in2004 it was 85 percent of the Violations of the rules construction in Jerusalem is located in
the western part of the city, but 9l per cent of all the administrative demolition orders issued against
buildings in East Jerusalem. I

352 Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, https://www.hrw.ore/report/2010/12119/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied, I l.



decrease the population density, but it has not achieved what it wanted from this

project. The Govemment of Israel has established a number of settlement blocs in the

Gaza Strip, in the south and the north of it, and the goal behind this is the isolation of

the Gaza Strip353. By this Israel has violated the provisions of the Declaration of

Principles between Israel (the occupying power) and the PLO of 1993, where agreed

that the West Bank and Gaza Strip must be treated as a single geographic unit, but

Israel until today has been willing to'form two Palestinian units:the Gaza Strip and

what remained from the West Bank, separated by major settlement blocs. Thus it will

keep the sovereignty over the land and achieve geographical integration of Israel,

where Palestinians will be forced to use areas under Israeli control354, along with hard

economic conditions which came up as a result of Israeli practices such as closures

and preventing people and goods movement in both directions.

Israel started building the wall during the second intifada'for the stated

purpose which is to prevent Palestinians from entering Israel for carrying out suicide

bombings or other attacks. However, 85% of the wall's path lies inside the West

Bank. On 15 October of 2003, the United States used its veto against the draft

resolution submitted to the Security Council, which condemned the ionstruction of

the wall. During the Tenth Emergency Special Session held on 27 of .October 2003,

the United Nations General Assembly adopted the Resolution ES-l0ll3 in which it"

Demands that Israel stop and reverse the construction of the wall in the Occupied

Palestinian Territory, including in and around East Jerusalem, which is in departure of

the Armistice Line of 1949 and is in contradiction to relevant provisions of

3s3Palestinian encyclopedia, General Section, Y ol. l, 224.
35aDr.Ahmad El-Atrash, Settlement Geography, MADAR The Palestinian forum for lsraeli studies,
Palestine, Dec.20 I 4, p.30



international law." It also fequested the Secretary-General to report on

with the present resolution periodically.3ss

In November 24, 2003 the Secretary-General submitted his first report

(UNDoc A/ ES-10/248), in which he described what he called "the wall" and it's

planned path as a network of fences, walls, razor wire, trenches, patrol roads and

barriers with barbed wire, partially with armed guards that is set particularly in areas

where the Palestinian population clusters are located, on the borders with the territory

inside the green line. He also pointed out that much of the wall, as planned, or, as has

already been done, deviates from the Green Line (the Armistice Line of 1949),

includes Israeli settlements and creates Palestinian enclaves. He also described the

humanitarian, social and economic consequences of the wall for the Palestinians. He

described the situation of Palestinians in enclaves due to the absence of u...r, to their

agricultural land, markets and services. In his concluding remarks, he said that the

State of Israel's occupation did not comply with the request of the General Assembly.

He adopted the opinion that this duty should not be fulfilled contrary to international

law and it could damage the long-term prospects for peace in the region356.

The Palestinian position and the position of the occupying Power of Israel on

the apartheid wall were summarized by the Secretary-General in the dppendix to his

report (UNDoc A/ ES-10/248).It included the position of the Government of the State

of Israeli occupation and the PLO as the legitimate representative of the Palestinian

people. Israel has justified the construction of the wall by claiming it is a legitimate

right of self-defense as enshrined in the Charter of the United Nations and the norns

'utReport of CHRONICLE of the Middle East & North Africa,"lsraeli Discriminationlwall",
https://chronicle.fanack.com/arlspecials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestin ian-positions/ (February 12, 20 I 6)
st.ibid _--.-'



of international law, and insisted the barrier is essential to prevent,suicide attacks

inside the green line or so-called Israel.3sT

As for the path of this wall, it has announced that neither the Green Line nor

armistice line has been confirmed as international borders in any legal document, and

that the legal status of Palestine is still a subject of dispute. Israel also denied the

applicability of the Fourth Geneva Convention and Human Rights Charters on these

lands; and in general, the measures that were taken regarding the population of

Palestine were proportionate and in line with the security requirements of Israel and in

accordance with international humanitarian law. Israel also stressed the temporary

nature of this procedure. From the other side, the Palestine Liberatioh Organization

stressed that such measures must match the international human rights law and the

international humanitarian law.

And thus, the construction of the wall is a violation of this law because it is

not justified'in terms of military necessity and does not apply to its purpose, which

was more likely to be achieved if the construction of the wall happened inside the

Green Line, for example, in the territory of 1948 borders, as well as through the

evacuation of Isracli settlers currently living illegally in the occupied West Bank, in

the state of settlements inside the borders of 1967 . As a result, the planhed path of the

wall represents the reality of annexation of these territories, which constitutes an

interference in the right of Palestinians to self-determination3ss

Then the advisory opinion of the International Court of Justice, was issued on

July 9, 2004 after the United Nations General Assembly asked the International Court

357PalestinianNegotiationsAffairsDepartment,,,Palestine,o,,.,on

position/borders (February 25,201 6).
358Report of CHRONICLE of the Middle East & North Africa,"lsraeli Discrimination wall",
https://chronicle.fanack.com/arlspecials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 2016)

I

l
I

i
I

212



of Justice in Hague to give its advisory opinion on the legal consequences of the

construction of Israel's "apartheid wall" in Palestine, after an attempt by Israel and its

supporters in the United Nations to disable the issuance of a condemnation resolution

claiming that the wall was held for security motives and it does not violate the rules of

international law.

The Court then gave an analysis of the legal status of that territory. It recalled

the creation of the mandate for Palestine after World War I and its termination in

1948. It summarily sketched the proclamation of independence of Israel, the armed

conflict between Israeli occupation and a number of Arab Siates and the

subsequent Armistice Agreements of 1949 that, among others, established the

Demarcation or Green Line. It further recalled the 1967 June War (in the West known

as the Six Day War) during which Israel occupied all the territories that had

constituted Palestine under the Mandate, in particular those lying east of the Green

Line, nowadays known as the West Bank. It then - again summarily - described the

measures taken by Israel, in particular the Basic Law of 30 July 1980, through which

Jerusalem was declared to be the 'complete and united' capital of Israel, the

condemnation of that law by the Security Council as a violation of international law,

the 1994 Peace Treaty between Israeli occupation and Jordan and the 1993

agreements between Israeli occupation and the PLO.3se

It observed that under customary international law a territory is considered to

be occupied when during or as the result of an armed conflict 'it is ictually placed

under the authority of a hostile army' and that in 1967 Israel occi.rpied the West Bank

during an armed conflict. Israeli occupation therefore has the status of occupying

3se Repoft of CHRONICLE of the Middle East & North Africa,"Israeli Discrimination wall",
https://chronicle.fanack.com/arlspecials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 2016)



Power in these territories and subsequent events have done nothing to change this

situation (paragraph 78).'u'

After a factual analysis of the route of the wall as fixed by the Israeli

Government and its actual and potential impact on the inhabitants of the West Bank,

the International Court of Justice identified the rules and principles that are relevant in

assessing the legality of the measures taken by Israeli occupation. The first of these is

that '(n)o territorial acquisition resulting from the threat or use of force shall be

recognized as legal' (GA Resolution2625(XXV) of 24 October 1970); the second is

the principle of self-determination of peoples; next there are the principles and rules

of international humanitarian law which are laid down in various treatieh on the law of

warfare and of which the Fourth Geneva Convention of 1949 is of particular

importdnce since it deals with the protection of civilian persons in time of war.

Although Israel is a party to that Convention it had always denied that it was

applicable to the West Bank since this had never belonged in law to Jordan, the other

party to the conflict and to the Convention, which had been in actual control of the

West Bank between 1948 and 1967. From 1967 on this had been a hotly disputed

issue between Israel and the United Nations and it is therefore highly. important that

the Court unambiguously concluded that the Fourth Convention is applicable in any

occupied territory in the event of an armed conflict between two parties to the

Convention, irrespective of the question whether that tenitory lawfully was part of the

other party (Jordan) before the conflict erupted (paragraph l0l)36r.

360Report of CHRONICLE of the Middle East & North Africa,"lsraeli Discrimination wall",
https://chronicle.fanack.com/arlspecials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestin ian-positions/ (February 12, 20 I 6)i'Ibid 
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The last set of rules and principles identified by the Court were those

contained in the human rights conventions. Here, again, Israeli occupation had always

denied their applicability to the West Bank since in its view human rights treaties are

intended for the protection of citizens from their own Government aira thus are only

applicable within a state and not outside its territory. Moreover, in Israel's occupation

view they are only applicable in times of peace whereaS humanitarian law is

applicable in times of war. In this respect the Court repeated what it had said earlier in

its advisory opinion on the Legality of the Threat or Use of Nuclear Weapons (1996),

namely, that the protection offered by human rights conventions does not cease in

case of armed conflict. With regard to Israel's contention that the human rights

conventions were only applicable within its own territory, the Court found that these

conventions did not intend to allow States to escape from their obligations when they

exercise jurisdiction outside their national terriiory. In view bf the 
ifact 

that Israeli

occupation had exercised jurisdiction over the West Bank for more than 37 years, thc

human rights conventions must be considered to be applicable

within Palestine (paragraph I 12).362

The Court touched the issue of the legality of the Israeli.settlements. It noted

that the sinuous route of the Wall had been traced in such a way as to include in tlic

area between the Green Line and the Wall (the so-called Closed Area) the great

majority of the Israeli settlements in the West Bank (including East Jerirsalem). It then

recalled that article 49, paragraph 6 of the Fourth Geneva Convention provides: 'The

occupying Power shall not deport or transfer parts of its own civilian population into

tt' 
Report of CHRONICLE of the Middle East & North Africa,"lsraeli Discrimination wall",

https://chronicle.fanack.com/arlspecials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 201 6)



been established in breach ofinternational law (paragraph 120)363

the territory it occupies'. The Court thus concluded that the Israeli settlements had

tl

The Court therefore concluded that, in spite of the fact that Israel had assured

that the Wall is of a temporary nature and,that its construction thus does not amount to

annexation, its construction and its associated regime create a'faitatcompli' on the

ground that could well become permanent and thus would be tdntamount to de

facto annexation (paragraph l2l). Moreover, its chosen route may contribute to

further alterations of the demographic situation and to the departure of Palestinians

from certain areas. Thus the construction of the Wall not only gives expression in

loco to the illegal measures taken by Israeli occupation with regard to Jerusalem (the

annexation) and the settlements, but also severely impedes the exercise by the

Palestinian people of its right to self-determination and is found to be a breach of

Israel's obligation to respect that right (paragraph 122)364.

I

The Court then applied a number of provisions of international humanitarian

law and of human rights instruments to the facts. From the informatibn submitted to

it, it concluded, among others, that the construction of the Wall has led to the

destruction or requisition of properties and to substantial restrictions of the freedom of

movement of the inhabitants of Palestine in contravention of Israel's obligations

under humanitarian law. As a result of the construction of the Wall, the Court also

noted impediments to the exercise of the right to work, to health, to e,ilucation and to

an adequate standard of living as proclaimed in various human rights instruments. It

observed that it is true that the applicable international humanitarian law contains

363Report of CHRONICLE of the Middle East & North Africa,"lsraeli Discrimination wall",
https://chronicle.fanack.com/arlspecials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 201 6)
kEbrd 
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provisions which enable to take account of military exigencies in certain

circumstances, but considered that the measures taken were not rendered absolutely

necessary by military operations. More in general, it was not convinced that the

specific course chosen for the Wall was necessary to attain Israel's security objectives

(paragraph 135)36s

The Decision of the International Court of Justice366, with no doubts,

described the wall built by Israel in the occupied Palestinian territory as illegal, and

the allegations made by Israel to justify the construction of the wall also illegal,

illogical and not based on any legal basis. It also called the occupying power Israel

immediately to stop construction of the wall and to repeal or invalidate all measures

that limit or impede illegally the access of West Bank residents to their rights; The

Court also found that Israel is obligated to recover all the caused damages.

The court also pointed out that there is considerable concerns that the barrier's

route could create "facts on the ground" that may lead to a de facto annexation of land

and result in negative impact on the future borders between Israel and the Palestinian

state. International Court of Justice considers that the de facto annexation of parls of

the West Bank to Israel; constitutes a breach of the right to self-determination. The

365 Report of CHRONICLE of the Middle East & North Africa,"lsraeli Discrimination wall",
httrrs://chronicle.fanack.com/arlspecials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 2016)
3ttTh. ,rfi""* 

"f 
the ICC ,Lrponr. to the request of the General Assembly of the United Nations

was: The wall that Israel has built in the occupied Palestinian territories, including the piece in and

around the city of Jerusalem is contrary to the international law. It is the responsibility of Israel to end

the violation of the international law (and here means the construction of the separation wall) remove

and dismantle this wall, including in and around the occupied East Jerusalem, in accordance with
paragraph l5l of the resolution. As well as the responsibility of reparations of the construction of the

separation wall in the occupied Palestinian territories, including Jerusalem. All States are committed
not to recognize the legitimacy ofthe separation wall that erected by Israel and, all the consequences

of its construction and not to provide any help or support that would strengthen and stabilize the

presence of the illegal wall and, all member states that have signed the Geneva Convention of 1949 on

the protection of civilians in times of war that respects the Charter of the United Nations are to urge

Israel to comply with the resolutions of the United Nations and the relevant international conventions.
Finally, the United Nations and specifically the Secretariat and the UN Security Council should take
what is necessary and what is needed to end the illegal situation erected by Israel in the occupied
Palestinian territories.
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court found that the separation wall is dedicated to assist in the settlement projects

that constitute a breach of clause 49 of the Geneva Convention. In addition, the court

pointed out that the restrictions on the population remaining between the separation

wall and the Green Line could lead to their immigration, which is also contrary to the

same clause of the Convention.

Most of the settlement operations were fulfilled by approval from the

occupying state (its government), in particular its security institutions. Every

settlement activity took place with a permit, approval, official actions and generous

financial support, including settlement outposts which are of illegitimate status, in

addition to mobile houses that fall under the state goverrlment policies of Israel, even

though the govemment does not openly declare its approval. Israel continues to

expand and invest in existing settlements, in addition to providing the settlements

with infrastructural facilities and outposts that are not recognized, as well as

dedicating generous security financing for Israeli army to commit permanent defense

of settlements, according to a study prepared by Israeli daily newspaper Haaretz in

2003, which also showed that the government funding for settlements reached $ 1.4

billion ayear, $ 526 million of them are security expenses to protect the settlers367.

Israeli settlement types varied in line with the diversity of settlement goals to

tighten control over the Palestinian territories and not to serve military necessity, as

claimed by successive Israeli goverrrments, but they have integrated into a whole

367Report of CHRONICLE of the Middle East & North Africa,"Israeli Discrimination wall",
https://chron icle.fanack.com/arlspecials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 20 I 6)
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'utl-ua'y Abdo, documentary study titled: The Peace and the state to face the settlement,

https://pulpit.alwatanvoice.com/anicles/2006/05/24146472.htm1 (November 10,2016).
,u, Ibid

system. The settlements are no longer limited to the military aspect, but they extended

to the civilian, cultural, agricultural, industrial, religious, as well as political levels.368

Initially it was the military settlements, the argument used by Israel to

establish settlements as a matter of military necessity through which it occupied and

confiscated territories with focusing on the confiscation of lands with geographical

and military importance that help in the attacks and defense, in order to protect the

ongoing settlement projects and to achieve a number of objectives as to tip the

demographic balance in favor of Jews, which, in their view, will make it easier for

them to impose a fait accompli policy. Israel implements the so-called urban

settlement policy aimed at building residential neighborhoods around the settlements

to be a shelter for the settlers and Jews who emigrate to them, and these settlements

activity is intensifying with each day.36e

As for cultural and religious colonization, we find that in the Israeli

confiscation and control over the historic land and monuments that confirm the Arab

and Islamic identity of Palestine.and Jerusalem, in violation of all the rights and

freedoms guaranteed by international charters and principles. This colonization is

implementing excavations under the Al Aqsa mosque, the Western wall and the

Church of the Resurrection to prove that there is Jewish Remnant.

The settlements from the agricultural outset include the consequent security,

the necessary water for the plants, and the establishment of light industries and other

requirements such as urban settlements to provide apartments for the settlers.

Agricultural settlements take place in several forms to fight the Palestinian economy,



such as the seizure of fertile land and the establishment of settlements by bulldozing,

burning and uprooting trees .The industrial settlements do not hesitate to commit

arbitrary and repressive methods in uprooting the Palestinian economic infrastructure

in order to destroy it completely and provide the needs of the settlers in special food

items linked to agricultural settlements, such as dairy products, canned goods, jams,

juices and other light industries, and the goal is to provide food for settlers and to

increase incomes, create jobs and attract new settlers.370

By looking at the allocation of Israeli settlements in the West Bank, it is easy

to note that the total concentration of Israeli settlers is centered in Jerusalem

Governorate, equivalent to 50% of all Israeli settlers, reflecting the seltlement project

focused on the capture of Jerusalem and its environs. It is important to note that the

number of Israeli settlements classified as rural settlements is almost twice the

number of settlements classified as urban settlements. Rural settlements are composed

of agricultural, tourist and industrial settlements, etc. This shows that the essence is

not in quantity but in the type and functional characteristics, as rural settlements are

the basis for the existence of urban settlements.

If one compares the number of settlers living in settlements classified as urban

with the number of Palestinians living in urban and rural areas, we note that the

Palestinians who live in urban areas are about 690/o, and this is a shift in the functional

pattern of Palestinian communities. A large number of Palestinians had rapidly moved

from rural to urban areas during the Israeli occupation due to Israeli practices and the

restrictions on the right to freedom of movement, housing, education and other related

rights.

"0 Lua'y Abdo, documentary study titled: The Peace and the state to face the setttement,
https://pulpit.alwatanvoice.com/articles/2006/05/24l4647?.html (November 10,2016).



3.3. Israel's Settlement Policies

The principle of stealing the land of others, expulsion of the owners and resettling

there those who come from the diaspora is an idea with ideological basis and strategic

goals, which is embodied in the concept of settlement. The settlement policy is one of

the basic Israeli policies aimed at the displacement of Palestinian people by force

from their homes and land. At the same time it works on the resettlement of Israeli

settlers in all parts of Palestine. Israel believes that this policy is a way to penetrate

the Palestinian communities and tear them apart. Suffering from the terrorism o1'

settler's, a lot of residents of these communities are forced to leave their homes and

go to other Palestinian territories or abroad. In addition to the fact Israeli settlement

policy also exercises different ways of discrimination in the application of the laws

which apply to both, the settlers and the Palestinians.

During the years of Israeli occupation of Palestinian territory,, the Occupying

Power has pursued many ways and policies aimed at the displacemerl or ru,.rtinian
I

citizens and their expulsion from their land, according its colonization'plans, using all

the instruments, without mercy or a deterrent, without caring about int6rnational laws.

;
Among those policies: the demolition of homes and houses, especially in Jerusalem

and the Gaza Strip. Once the 1967 Six-Day War started and resulted irl occupying thc

remainder of the land of Palestine - the West Bank and Gaza Strip, Israel quickly

organized the plans in order to establish more the settlements and oltposts, bypass

roads, and military bases. Despite the small size of the West Bank, however, the

Occupying Power Israel has set up on its territory where many of the settlements.

There is no area there that is empty of settlements or settlement blocs and that was

done for having a full control over all Palestinian land.
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Before the announcement of signing (Oslo Accords), Govemment of the Statc

of Israeli occupation announced the launch of structural schemes for all Palestinian

cities, towns and villages in the West Bank, through which it put (unilaterally) the

limits of urban areas of those communities, serving the interests of Israeli occupation

and colonial plans leading to unload the land from its Palestinian inhabitants by the

oppression of their liberfy, and the pressure on them in various wayS, denying even

their basic rights, and all their rights. These policies cropped all the development

plans of future Palestine in areas classified as A and B, while allowing the expansion

of the existing Israeli settlements in the West Bank and the construction of new

settlements and other Israeli plans.

Following the signing of Oslo Accords between the Occupying,State and PLO

in 1995, after the Palestinian territories have been divided accordirig to the plan into

three zones (A, B, C) Israeli campaign against Palestinian homes has escalated,

particularly against those located in the area (C) in an unrealistically way37l. Israel

claimed that those houses were held in contravehtion of Israeli pt*l in these areas

which are fully under its control, and where the Palestinians must obtain the necessary

permits to live there from the Israeli civil administration building and land

reclamation for any prrposes3'2. At the same time, Israel has intensified its illegal

activities in the Israeli settlements and outposts across the occupied Palestinian

territories, especially in the Israeli settlements in East Jerusalem. Morelver, the Israeli

i

Civil Administration has imposed tough conditions for the Palestinians who are

"'Area C which divide within the Palestinian territories, that constitute the largest area of the West

Bank, including 617o, A study of construction in area (C), according to Oslo Accords,
r://www.wafainfo.ps/atemplate.aspx?id:5 I 78# (January 6, 201 6)
In the classification of Urban Construction in Area C, there is an area of (188.3 Km'z) classified as

Israeli settlements, and (248 Km'?) classified as israeli outposts, and (45.8 Km') classified as Israeli
military bases, and (54.5 Km'z) classified as urban Palestinian areas. These figures available in : A
srudy of consffuction in area (C), according to Oslo Accords,
http://www.wafainfo.ps/atemplate.aspx?id:5 I 78# (January 6, 201 6)
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applying lor building licenses in lands located in C zone, and those licenses were

often rejected because of failure to meet the necessary conditions, according to the

Israeli allegations, which made the Palestinians build without a permit to keep up with

natural growth of population in those areas.

Israel granted to the Israeli settlements exclusive control over about 70% of the area

(C) which is equivalent to (42.8%) of the area of the West Bank, including the areas

for settlement buildings and land reserves, whilst the area available for Palestinian

development as planned by the Israeli Civil Administration is less than I % of the

area (C),373 which is under full Israeli control, and which is a subject of division into

several categories, all of which restrict the Palestinians' ability to use them. Israel

confirms it's military and civilian control over the area C, it also emphasizes it's

actual right on property on the territory, which is usually confiscated from

Palestinians with transferring the contractual rights of those lands to settlers. When

observing Israeli occupation settlements, we will find they are built according to well

thought out plans to surround gatherings of the Palestinian population such as the

cities, villages and camps, and besiege them from all directions3To, to i-pose a fait

accompli demographically and geographically, and to crack down on the Palestinians

in order to force them to leave the land of their home.

The settlement establishment passes through three main stages, starting on

seizing lands followed by granting economic benefits and finally the legality system.

t" UNOCHA (201l)'Humanitarian Fact Sheet on Area C of the West Bank', op. cit.; and Factsheet for
the EU Foreign Affairs Council meeting. Information provided by tIN OCHA, March2012
numbers of Demolition orders and demolitions for Palestinian communities are official statistics

provided by the lsraeli Ministry of Defense to the Israeli Knesset, later published by Peace Now

movement. Area C: Palestinian Construction and Demolition Stats, February 2008. Available at:

http ;//www.oeacenow.org. il.op.cit
3TaReport of Human Rights Watch , "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010,: https://www.hrw.or9report/20 l0/12l19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied, 29
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Such policies have been followed by and through the consecutive Israeli governments,

where it often seeks on how to encourage settlers to go and live on.

Historically, Palestine is under the Israeli occupation for almost the past 6

decades and through the past years, the main justification of land confiscation was

always the military necessities and the urgent requirements of military forces and,

during the first decade of the occupation to the Palestinian tenitories, Israel seized on

vary scope various lands and kept claiming on that lands are being seized for the

military requirements which in fact as previously mentioned that the international law

allow the occupational forces to confiscate lands for the security purposes, most of the

old settlements were constructed on justifications to be military bases.375

International Humanitarian Law organized the obligations of the occupant

towards public and private property, resources and wealth of the occupied territories,

it also organized the limits and scope of the seizure and confiscation of lands or the

use of public Property, which means that international humanitarian law created a

number of guidelines and legal criteria to be committed by the occupier in areas and

lands under his control and management.

The operations that Israel use to confiscate land in the West Bank and grant it

to the settlements include the seizure or the acquisition of Palestinian land for military

purposes, and the confiscation of Palestinian land for "public needs" and the

declaration of Palestinian property as if "ownership is absent". Israel issued a military

order to transfer whereby all Palestinian property which owners left the West Bank

during 1967 War time, regardless of the circumstances, and the land which owners are

375Report of CHRONICLE of the Middle East & North Africa,"lsraeli Discrimination wall",
httos://chronicle.fanack.com/arlspecials/palestinian-israeli-conflicVseparation-wall/israeli-and-
palestinian-positions/ (February 12, 20 I 6)
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not known, or which owners are from the population of "enemy state"376, to the

"mortmain of left lands". The mortmain rule must keep the ownership of the property

until the owner is back, Israel has banned the retum of refugees to the West Bank,

which prevented Palestinians from demanding their lands back.

The same situation is with the Palestinian territories registered under the name

"State Land". Israel's wiping of West Bank lands has been conducted in an attempt to

demand for it the lands which Palestinians cannot prove ownership of. Israel has

allocated about 36.5% of the land in area C as "state land"377 and has ailocated 63% of

the territory of the C area within the influence of local and regional councils of the

settlements. Nearly 20Yo of the land in area C is defined as "savage territory" - that is

not registered and has not been announced as state land, and the authorities are

examining' the position of this territory in order to allow its possession as

governmehtal property and its use by the state. A total of 30% of the land in Area C is

defined as military training areas, mostly in the Jordan Valley. Nearly 5,000

Palestinians live in these areas, in dozens of population groups. 14% of Area C is

areas declared as nature reserves and national parks of Israel, where construction is

prohibited for Palestinians. 3.5% of Area C is besieged land between the separation

wall and Green Line. If we calculated all these categories above we will get the result

which shows that the area where Palestinians are prohibited to build makes nearly

3T6hostile state Included in that time, Jordan, Egypt, Lebanon, Syria and other Arab countries
3"For more details about "state lands" see: Taking over Palestinian land by declaring it state lands
available at: http://www.btselem.or9area-c/state_lands
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70% of the total C zone378. In all cases, the government transferred the land seized

from Palestinians to the Jewish settlements3Te.

Most of Israeli settlements in the West Bank (excluding East Jerusalem) have

been established on the so-called "state land"380. The term "state land" is derived from

the Ottoman territories Act of 1858, which remained in force during the British and

Jordanian rule of the West Bank, and Israel continued to apply it, with the

introduction of significant changes under military orders. Based on the Fourth Hague

Convention of 1907 (Art.43), the occupying powers must respect the laws applicable

in the occupied state unless their application has been prohibited from the beginning".

Therefore, Israel as the occupying authority is prohibited to amend the laws in force

in the West Bank. After the court decision has been issued in 1979 which prohibits the

Israeli civil administration to use other methods to confiscate land for lhe construction

of sefflements, Israel expanded what it considers as the territory of the state in a

manner allowed it to confiscate the land that Palestinians cannot prove as their private

property, at the same time, Israel has imposed tough and restrictive standards of

proving ownership. While the acquisition military orders were supposed to be

temporary, they often remained endless.

Israel transferred most of the confiscated land to settlements, both to

settlement construction areas and areas of municipal and civilian utilization or land

reserves under the control of regional councils of the settlements. tne confiscated

"t For more details about area C see: Restrictions on Palestinian planning and construction in Area C

available:
http://www.btselem.or9planning and buildindrestrictions onJalestinianJ:lannine and-building
3TeReport of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied
Territories",Dec20l0,https://www.hrw.ordreport/2010/12ll9iseparate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied, 30.
38olsraeli authorities consider that26.7 per cent of the West Bank land are state land and it has always
been funding the settlement construction and conholling the territory while refusing to allocate similar
land for Palestinian use In addition to large areas known as the "Absentee property", Which is

classified later on as "state land".
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and violations of Palestinian property rights.

land was used exclusively for the benefit of the settlements, while the Palestinians

were prohibited to use them in any *alt'. All this itself is illegal, as well as the

tremendous obstacles created by Israeli law for Palestinians who are seeking to

recover the ownership of the confiscated land by the Israeli authorities.

Most of the land that was seized without compensation had been officially

quoted to the Israeli Ministry of Housing and Construction or the Settlement

Divisions of the World Zionist Organization, the choice of the side happened on a

non-stationary basis, and these organizations transferred the land to the settlers382.

Israel's confiscation of West Bank land is based on systems, laws and practices that

violate Israel's obligations. As occupying country it has to limit the activities on land

under occupation to those of military necessity, and it must maintain public order and
t

ensure the wellbeing of the population, it is prohibited also to transfer civilians to the

occupied territories. Instead ofthis, Israel has granted itselfthe right po control large

areas of the West Bank. In several cases this happened through p..ruuding Palestinian

property of Palestinians who did not get absolute fair trials during the appeal on their

land, and the transfer of those lands only to Jewish settlers. Israeli government

policies have also led in almost all cases to the confiscation of the land of Palestinians

for the benefit of Jewish settlers in breach of the prohibition against'discrimination

Israel has sought to strengthen the principle of the existence.of Israeli-Jews

and the consolidation of its foundations all over Palestine, through policies aimed at

expanding the centers and communities of Jewish Israeli population. Iliael formulated

3srReport of I{uman Rights Watch, "lsrael's Discriminatory Treatment of Palestinians.in the Occupied
Territories",Dec20l0,https://www.hrw.org/repgrt/2010/12l19/separate-and-unequal/israels-
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the legal mechanisms that facilitate its confiscation of Palestinian land and seizure of

them with further redistribution383. The Occupying Power (Israel) turned the legal

focus from cbnfiscation of the land to implementing policies and restrictions on land

use in the later stages of its history, after the Palestinians ended up almost having no

land any longer.38a

In l98l Israeli goverrrment created the so-called Israeli Civil Administration.

It is the Israeli military authority governing civil affairs in the West liank to perform

the bureaucratic functions within the occupied territories from 1967. This civil

administration is a.part of larger entity known as the "Coordinator of government

activities" which is a unit in the Israeli Ministry of Defense. The Civil Administration

and the Israeli Army have to approve any construction work in area C, starting from

limited renovations and small joints, to utilities and even the construction of homes,

schools and hospitals.

Palestinian homes and buildings that are not built according to the agreed

Israeli plan are consi'dered ineligible for building permits and subjects to demolition.

When the Palestinians build or repair or renew

approval from the Israeli authorities, which in

Civil Administration distributed issues orders to

their demolition.

This Israeli Civil Administration refuses

building permits, usUally because these areas are

Israeli plans. According to the information provided by the Civil hdministration,

"'KEDAR, "The Jewish State and the Arab Possessor.", Forced population displacement (the

Palestinian case), Badil Resource Center lpaper 17,2015

'84KEDAR, The Third Annual Conference on Land and Housing: The Internally Displaced and the
Arab Houses Under the Threat of Demolition.

any of their buildings without prior

fact is impossible to get, the Israeli

"stop the works" and may order after

almost all Palestinian requests

not for construction Jccording to

for

the



Israel between the years 2000-2014 refused more than 94Yo of the building permits for

houses or building for Palestinians. The basic facilities that are built without permits

and development plans are often removed in violation of international law. The

process of obtaining permits to build homes, mosques, schools, medical clinics,

animal shelters and electricity poles, water pipes, wells and water tanks, or other

infrastructure facilities Palestinian communities is almost impossible to be done by

families and businesses. This would restrict Palestinian development more and more.

According to recent legal opinions, the current Israeli construction permit system in

the region (C) is a violation of international la#85.

Issuing demolition orders in addition to the demolition operations represent

one of the forcible actions carried out by Israel within the policy that creates coercive

environment, making it almost impossible to live in the targeted urea.386. The repeated

demolition operations led to the final displacement of Palestinian families from the

residential communities in the West Bank, on the ground that these communities are

located in "closed military zones", which Israeli authorities considered as military

zones despite the availability of vast uninhabited areas nearby. The extensive

demolition operations are closely linked to the large-scale Israeli plan to displace

thousands of Palestinians by force to urban towns and villages; which is an economic,

social and cultural disaster to the affected persons, families and tribes. These actions

are also prelude to the operations of a huge expansion of settlements / colonies as well

as they lead to taking apart the West Bank. These operations are far from being one

385T.BoutrucheandM.Sassoli(20ll).Expertopinionon,n..*u.,o

of the Occupying Power to Transfer Back Planning Authority to Protected Persons Regarding Area C

of the West Bank', I February 201 I : http://rhr.org.il/heb/wp-content/uploads/6239431 I -Expert-

Opinion-FINAL- I - February-20 I I .pdf

"uFor example, a number of Palestinian communities in the vicinity of Jerusalem has been linked to the

water network, While none of them has been linked to the electricity grid.and Access to land has

become more diflicult because of the apartheid wall, The continuous expansion of settlements; which

also led to the expansion of abuse operations which are practiced by the Israeli settlers against

Palestinian Bedouin.
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separate accident; but on the contrary, they represent one of the latest efforts of Isracli

policies to erase the Palestinian presence in C zone by force.387

Thousands of Palestinian families are living in conditions of congestion,

overcrowding and lacking safety; because their children are barred from using their

land or getting their share of the public lands to use. In addition to the lack of facilities

and modern infrastructure networks which leads to the natural growth of the

population where many families live in substandard living conditions surrounded by

underdevelopment.

Israeli authorities impose restrictions on the division of land, planning and

construction to support and protect settlements, preventing Palestinian communities to

develop vital infrastructure and access to basic services such as water, electricity,

schools, and health clinics. Allocation of areas and planning system applied by Israel

restricts the growth and development of the Palestinians, while providing preferential

treatment to Israeli settlements illegally. Office of the United Nations Coordination of

Humanitarian Affairs reported that more than 60Yo of the facilities, which are

removed, are located near, or inside areas mentioned for settlements3Ss.

Israel established the so-called Planning Bodies which is a mechanism set up

by the military government in the occupied territories and operated by the Israeli Civil

Administration (unit of the Israeli army responsible for civil affairs in the West Bank).

Planning Bodies operate in two directions, one for Israelis and one for Palestinians. It

is responsible for the actual change the map of the West Bank, where it approves the

plans of the settlements, issues licenses required to build new settlements or to expand

"' Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories",Dec20l0,https://www.hrw.org/report/2010/12l19/separate-and-unequal/israels-
inians-occuoied - 42.

LIN OCHA (2012)'The Humanitarian Impact of Israeli Settlement Policies', Jantnry 2012
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existing ones and to build bypass roads. Israel has set up the planning institutions in

the West Bank and transferred numerous planning powers to the Jewish local

authorities, among them tearing out competences from Palestinian planning

institutions.38e

These Planning bodies are also working hard to limit the deVelopment of

Palestinian towns and villages. They do this by refusing the hpplications of

Palestinians to obtain building permits. The applications are often rejected on the

grounds that the regional plans which were approved in the forties (the period"of the

British Mandate) do not allow building on this land. However, these plans do not

reflect the development needs of the Palestinians, but they support and protect Israeli

settlements. The planning system deliberately does not provide new plans that match

the needs of Palestinians. It is worth mentioning that the Civil ,Administration

demolishes unlicensed houses built by Palestinians, knowing that they were built on

the land originally owned privately by Palestinians3e0. Israel's full corltrol of the area

C deeply influenced the inhabitants of those cities and towns, especially in cases

where Israel has refused to approve Palestinian requests to build ne* homes on the

land beyond the borders of construction zones, which is required to accommodate

growing population.3e I

"'Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories",Dec20l0,https://www.hrw.org/report/2010/ l2l19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied, 44.

"oln 1995 and after the signing of the interim agreement, the Palestinian Authority took the powers of
planning and consffuction in zones "A" and "B", which constitute about 40Yo of the area of the West

Bank. Although the vast majority of Palestinians live in these areas, but the vacant land for
construction in dozens of the Palestinian villages and towns throughout the West Bank, located on the

outskirts of these countries and knowledge according to the agreements as area "C"

"t Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories",Dec20 I 0,https://www.hrw.org/reporV20 I 0/ I 2/ I 9/separate-and-unequal/israels-
discriminatory-treatment-palestinians.occupied, 46.



Israel took control over the planning systems that define the legal Palestinian

construction in a pure discriminatory policy where Israeli military orders were

focused on different treatment of the settlers so they can take part in planning the

housing for their communities. At the same time Israel altered the Jordanian planning

laws applicable in the West Bank in order to exclude Palestinians from any

participation in the planning process. As a result, Palestinian communities do not have

any plans in C zone, but on the contrary their plans were formulated by the Israeli

military authorities and allowed construction only in very limited u.rur!".

The plans applied to the Palestinian communities are of a lower quality than

those applicable to Israeli settlements. The Israeli authorities plans detailed

framework for settlements only, without the Palestinian territories. ISraeli plans for

Palestinian communities in the zone C do not exceed the division of the town or

village into residential areas that may differ from each other in the amount of the

buildings that are allowed exist. These "special plans" do not allocate lands for public

buildings, parks or even roads. According to Bimkom, "There is not special plan for

even one Israeli settlement of the kind applied to the Palestinians".3e3

There is an additional tool used by Israel to confiscate the land and it is

presented, in particular, in the "special security zone" with which Israel enclosed the

settlements in the West Bank with lands to which Palestinians are not allowed to

enter. This increased the total area of these settlements after enclosing them with

walls and obstacles. More than half of the territory defined as a "special security

zone" is a private Palestinian land. It can be estimated that the total area of lands that

3e2 Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories",Dec20l0,https://www.hrw.orgy'report/20 l0/12l19/separate-and-unequal/israels-



have been closed to Palestinians and annexed to settlements reaches up to tens of

thousands of acres. Thus, the looting of these lands will be implanting and

documented in official policies as long as the settlement project continues to expand

and increase the annexation of lands. Palestinian farmers who want access to their

closed lands are forced to face the bureaucratic system and a set of conditions. First of

all, Israel requests from these farmers to prove their ownership of the land and obtain

from the Israeli Civil Administration an arranged schedule each time to enter. The

security authorities organize farmers' access to their lands in accordance with the

wishes of the settlers.

For these reasons a lot of farmers give up and refrain from trying to access the

land and farm it. At the same time, Israel allows sefflers to enter freely and without

control to the lands that are supposed to be empty alarm zones, but in jru.ti.. they are

closed to Palestinians only. As a result, settlers walk around constantly in the closed

Palestinian lands and loot their crops, live and work there. All this is incompatible

with military orders which state that these territories are considered as closed areas.

Basic Israeli settlement policies are discriminatory against Palestinians and led to the

forced displacement of Palestinians from their homes and villages. These policies

include: the means used to confiscate Palestinian lands and transfer those lands to

build settlements, restrictions on the ability of Palestinians to plan and build on their

private lands versus easy planning system for the construction of settlements, the

massive support for Israeli settlers by the government and the application of relevant

Israeli laws on the establishment of settlements.

Since the beginning of the settlement activities in the territories occupied in

1967, there was an essential unity of purpose that combined the two major parties
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which controlled political decision-making in Israel. What has not been carried out by

the Labor Party in the occupied territories, particularly in the West Bank because of

political and demographic considerations, was carried out by the Likud Party.3ea

The settlement policy of these governments was based on several principles,

including: the establishment of settlements in the strategically vital centers (highlands

and the foothills of the mountains) or lands of agricultural importance (high fertility

and abundant water), as well as in areas of the Arab population density and the

creation of a network of major roads in the occupied territories to facilitate the control

over them.3e5

In addition to enclosing and controlling Palestinian towns and villages and the

fragmentation of the demographic module of them to create strange and contradictory

groupings of settlements in the middle of the areas of Palestinians. Also dividing the

West Bank into small geographic areas and isolating them from each other with

building the largest possible number of settlements so that the villages and towns of

the West Bank become isolated like islands amid a lake of settlements. Moreover, the

establishment of industrial centers and agricultural projects to provide employment

opportunities for Jewish settlers in the settlements or in places close to them, in

addition to the development of the hostile spirit of the settlers against the Arab

population, provoking them and encouraging the tendency of superiority and

arrogance leading to permanent stress mode. On top of that the establishment of the

major city of Jerusalem as the capital of etemal Israel to expand Jewish settlement

"o Repoft of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories",Dec20 I 0,https://www.hrw.ore/reporV20 I 0/ I 2/ I 9/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied, 42.

'nt Dr.Ahmad El-Atrash, "Settlement Geography", MADAR The Pslestinian forum for lsraeli studies,

Palestine, Dec.20l4.
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scale around it in all directions and to accelerate the implementation of the plan to

Judaize Jerusalem including so-called (by Israel) Greater Jerusalem.3e6

The actual beginning of the application of these principles was the

implementation of the plan of Pigalle Alon based on the priority of the security and

demographic considerations, calling for the annexation of territories considering them

as an integral part of Israel's sovereignty through the establishment of civilian and

military centers of Jewish tenitorial contiguity to cut the gatherings of the Arab

population in the West and East Banks from one side, and the other between

Jerusalem and the West Bank and neutralize the West Bank mountains because they

contain a high density of Arab population. From here it is clear that Labor

goverrrments and Likud govemments have been conducting thorough accounts o1'

settlement activity, in terms of providing support to them, which keeps Israeli control

for a long period in the West Bank, and thus perpetuate the settlernent enterprise in

every way, including apartheid taking place currently in the West Bank.3e7

Israel has worked for a long time to cleanse the Palestinian land of its

indigenous population. The seizure of land is accompanied with the process of

changing the demography. In all cases of seizure, high numbers of Jews were brought

from all around the world, replacing the Palestinian Arab population, thereby ensuring

the superiority of Israeli demography.

"u Dr.Ahmad EL-Atrash, "settlement Geography", MADAR The Pqlestinianforum for Israeli studies,

Palestine, Dec.20l4.

"' Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories",Dec20l0,https://www.hrw.org/rqporV20,l0/12l19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
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To achieve the illegal goals of changing the demographic composition3es, Israeli

occupation authorities' use several policies, some of them are:

l) Policies of house demolition: during the period between 1967 and2009,Israel

has demolished more than 24,102 houses in the Palestinian territories,

including the recent military operation in Gaza, the West Bank and East

Jerusalem. There is a noticeable increase in house demolitions and

displacements in the Jerusalem governorate, which has referred to recently by

the United Nations Office for the Coordination of Humanitarian Affairs

(OCHA). This increases the pressure on Palestinian residents of Jerusalem to

force them to move to the West Bank or outside Palestine.3ee

Policies of land confiscation and colonization: Israel occupies the entire

territory of the West Bank, an area of about 5,860 square kilometers, and

confiscated and / or de facto annexed more than 3,350 square kilometers. The

confiscated Palestinian land was granted exclusively for the use of Jewish

settlers and for the construction and expansion of illegal Israeli settlements.

However, the Israeli official statistics do not reflect the reality and scope of the

illegal nature of the settlement activities in the occupied Palestinian tenitories;

where more than 30 settler colonies include massive urban facilities and

related infrastructure built on private land of Palestinian owners in the West

Bank, but that are not included in the official Israeli goverrlment's statistics.a0o

The policies of closure and the wall related to it: there is a clear evidence of

the existence of internal displacement caused by lack of access to essential

services because of "closure regime", the construction of the wall and the

"tNote of the Uinted Nation on the forced displacement,
http://www.maannews.neUContent.asnx?id= I 46780 (December 12,201 5)
,r, Ibid* Ibid

2)

3)
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regime related to this, which makes the Palestinians, especially those living in

isolated territory pockets, in a position where they cannot be defended. The

freedom of movement is limited for Palestinians in a systematic way because

of the system of Israeli military roadblocks and checkpoints on the roads, in

addition to the fact that the bypass roads and infrastructure of Jewish

settlements which fragment the occupied Palestinian territoriesao 
I 

.

Policy of silent deportation: This is an additional method used by the Israeli

authorities to achieve their demographic objectives, particularly in East

Jerusalem, which was annexed to Israel illegally in 1967. Under this policy;

every Palestinian resident of Jerusalem who lives outside the city for a number

of years, lose his right to settle in East Jerusalem, and thus the government of

Israel issues orders regarding them to force their departure from their homes,

in violation of international humanitarian law and international human rights

law. Between 1967 and 2007, the Ministry,of Internal Affairs of Israel

cancelled the right of residence in East Jerusalem for 8,269 Palestinian

indigenous residents of Jerusalemao2.

Settler violence and attacks on Palestinians: systematic aggressive actions

carried out by the settlers against Palestinians and their property, in line with

the absence of any effective reaction from the relevant Israeli authorities to

enforce the rule of law. The result of both is further displacement of

Palestinians, mainly in the areas bordering with Israeli settlements in the West

Bank. Under international humanitarian law and international human rights

law Israel bears the responsibility to provide protection, maintain public order

and safety of the Palestinian civilian population in the occupied Palestinian

oo'Note of the Uinted Nation on the forced displacement,

4)

s)

l_

(December 12,2015)



ten'itories. However, Israel does not assume these responsibilities. For

example: 90% of the investigations of the acis of violence and attacks by

settlers are closed without providing any accusation against the perpetrators.

The concept - needs of natural growth: successive Israeli governments have

established new settlements under the pretext of new neighborhoods in the old

existing settlementsa03 that included the encouragement of immigration from the so-

called Israel (within the Green Line) to the settlements. This was considered by Israel

as natural needs of the population / settlers in services after their intensification.

Governments awarded millions of dollars to these settlers to support their projects in

the settlements in terms of the needs of natural growth, in accordance with the

goverrrment's definition. In addition the governments had granted tax rebate for the

settlers, or those who are interested in living in the setilements among the Israelisaoa.

In 2006, according to Israeli official statistics, 20% of the population growth in the

settlements was in result of migration inside Israel, including new immigrants from

other countries and not "natural growth", the term used by the Israeli government to

justify settlement constructio n. In 2007, this rate reached 37%o as a result of such

migrationsaos.

Israeli restrictions on Palestinian built-up areas in the lC zone reflect a change in the

policy which appears to be linked to the provision of reserve lands to build

settlements. One of the effects of this policy is to make a huge disparity between

oo'State Comptroller's report for the year 1999/2000. State Comptroller office, Jerusdlem , 2001, 398-
405
oooJohnny Mansour, Israel and the Settlement Project Constant and Changing Policies of Governments,
Parties and Public Opinion (1967-2013), MADAR The Palestinianforumfor Israeli studies, Palestine

,2014,39 t

ao5Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories",Dec20l 0,https://www.hrw.ore/report/20 l0/ l2l l9lsepaiate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied, 8.



population density in the Palestinian communiti.. o, dn. side, and Israeli settlements

I

on the other side. The areas that are most vulnerable to the expansion of settlements

are located in the same area where Palestinians a.e jrohibited from construction in
I

Zone C. Israel also implemented a series of restrictioiis that cancel the possibility of

I

obtaining building permits. Israeli authorities do not allow, in practice, Palestinians to

I
build except within the plan which Israel ratified, dnd in limits of less than one

i
percent of the Area C.ao6

Israel is doing this through the demolition of Palestinian houses and property
I

in all parts of the occupied Palestinian territories, which is a flagrant violation of the
I

norns of international law and international humaritJi* law. Israel, the Occupying

i

Power, is trying through this policy to displace Palestinian people from their land and

force them to migrate, depriving them of their legitimhte right to live in security anil

stability.

It is Easy for the Israeli occupation authorities io demolish Palestinian houses,

which are announced illegal. For the reason that thg Israeli authorities rarely and

I

sometimes impossibly grant the building permits to Palestinians in the region C, there

is an increasing part of the Palestinian construction work that is considered illegal

under Israeli law and is subject to demolition. In additjon to the failure to implement

i
demolition orders against Israeli settlements and outpcists, the Israeli authorities have

!

failed to implement plans and other laws concerning them which resulted in building

I

the settlements in violation of Israeli laws not only on "state land" but also on private

Palestinian land. Derived from a special report i3sued by the Office for the

I

Coordination of Humanitarian Affairs of the United Nations in the Palestinian

oou United Nations OCHA occupied Palestinian territory,
Applied by Israel in Area C of the West Bank,2009

Restricting Space: The Planning Regime
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I
T

I

I

I

territories that the planning and zoning policy of the Israeli authorities in the region
I

(C) in the West Bank is actually preventing Palestinians from construction in 99oh of

the territory of the region (C) which is under the security and civilian occupation

authorities according to Oslo Accords. The report also showed that in addition to

preventing construction in about 70Yo of the territory of the areas classified (C), Israel

is applying in the remainder, which is 3002, restrictions virtually abolishing the

possibility of obtaining building permits4oi. To emphasize on the above, there are

currently many Israeli settlement spots in the West Bank, all of them are illegal

according to Israeli law and they have not been demolished. Israeli authorities did nor

recognize the pattern-based discrimination in the application of measures against

illegal constructions in the Palestinian communities and Israeli settlementsa0s.

The expansion of settlements continued under several names, in spite of

pledges or the Israeli goverrrments declarations about freezing the settlements for

several times reacting to international pressure. Thus, without the establishment of

new settlements, but by the establishment of new neighborhoods and expansion of the

existing, the settler's population began growing since the beginning of the nineties to

the present day. It was necessary for the government to apply special economic

policies in the settlements that are different from the, general economic policies, as

well as creating controlling policies over the territory and policies for planning and

building that meet the needs of the settlement enterprise; in order to ensure that the

transformation of the economic situation in the settlements won't fall under market

forces, and ensure comfortable economic conditions for the settlers and their survival

oo'A study of construction in area (C), according to Oslo Accords,
(January 6,2016)

408 Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied

Territories",Dec20l0,https://www.hrw.org/report/20 l0/12l19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied, 39.



in the settlements. These policies were pursued in parallel with a major change in

Israeli economic policy in the last two decades and declined the role of the state in the

409
economy

In the financial field and determining budgets it is seen that the State of Israel

is pursuing two types of economic policies: one for inside the so-called Israel in the

1948 borders and the other for the state of settlements in the 1967 borders. The

economic policies in the state of settlements are programmed and prepared to serve

the Zionist settlement project, without paying attention to the financial cost. Israel

does not deal with the settlement enterprise using the concepts of economic

rationality, the same as the Zionist institutions did in the beginnings of implementing

the Zionist projectalo. Israel allocates surplus budgets - larger than the settler's

population- to the settlements. This surplus allocation did not turn into a controversial

subject neither inside the Israeli society nor between the Israeli parties. There is a

consensus on the settlements and their role in the Zionist project: the security,

ideological and political. In the end, there is almost a consensus in Israel that the State

of Israel is ready to pay economic price for the achievement of national goals.

Settlers enjoy all the rights given to the citizens of the so-called Israel - within

the Green Line borders of 1948 and often given additional rights not enjoyed by the

rest of the citizens. The enorrnous efforts invested by Israel in the settlement project

whether financially, judicially or bureaucratically, turned the settlements into civilian

enclaves in the territory under military control, and tumed the settlers into those with

oo'Mtanes Shihadeh , Husam Jeries,settlers Welfare State ..Settlements Political Economy, MADAR

The P al e s t i n i a n forum for I s r ae I i s tudi es, Palestine,20 | 3, 26
o'oFor example, Israel is working to eject the land market and the labor market in the settlements

beyond the vagaries and controls ofmarket forces and in orderto ensure control ofthe land and the

labor market to serve the sefflement enterprise, available at: Mtanes Shihadeh, Husam Jeries ," Settlers

Welfare State..settlements Political Economy", MADAR The Palestinianforumfor Israeli studies,

P alestine ,2013 . 93
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the status of favorites in the matter of transfening funds to these settlements.

Apparently the Green Line in recent years, especially after the second Palestinian

uprising, from the viewpoint of the Israel, turned into separation line between the two

states: the state with minimum of needs in the borders of 48, and the welfare state in

the land of the settlers. When the lifting of taxes and reduce in budgets designated for

services and social needs are announced, Israel allocates budgets for new grants or

investments in Israeli settlements. The economic newspaper Calculest published a

report stating that the budgets allocated by the State for Settlements are far bigger

than the allocated for the same purposes in Israeli towns within the borders of 48 and

it is difficult to follow up on those budgets and define them in the various ministries.

The settlement policy is a central reason for economic and social disparities

between the Israelis. Last thirty years prove that the settlements are prospering in

parallel with the reduction of the welfare inside Israel. The government present to the

settlers in the occupied Palestinian territory services and funding that do not exist

within the borders of the State of Israel. It offers cheap lands, apartments and houses,

privileges and support of the government, advanced infrastructure and supported

educational system, tax rebate and generous governmental assistance in the field of

social welfare, and all of that among the framework of the governmental policy aimcd

at encouraging Israeli citizens on living in settlements. This, in addition to ideological

reasons, explains the transmission of hundreds of Israeli families from within the

Green Line to live in Israeli settlements in the Palestinian areas.

The supply of funds by the Settlement Division of the World Zionist

Organization is one of the mechanisms used by the government to favor Israeli local

authorities in the West Bank, preferring them to the local authorities within the Green

Line areas (or what is now called Israel). Although the settlement department's
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budget is originally sourced from state budgets, it is a non-goverrlmental organization',

therefore it is not subject to the rules applying to government ministries in the

occupying power of Israelal 
I 

.

Israel's continuing actions on pumping budgets and huge investments to the

settlements in the occupied territories and the money that is spent on security aspects

prove that the governments of Israel put settlements at the top of their priorities and

they always find sources of funding for the settlementsal2. The Israeli occupying

govemment maintains its refusal to address the settlements and settlement budgets

under the cuts applicable to all public budget items in recent years. While the

goverrrment in the Occupying Power (lsrael) within the Green Line reduces social

services, education, health and public housing, settlers'state is flourishing from

welfare in the West Bank.

The occupying governments of Israel follow a systematic policy of

encouraging Jewish citizens to migrate to the West Bank. Despite the common belief

that the settlers are the product of the religious quest by the Israelis to seize new

lands, the causes of the transition for the majority of the settlers in fact are purely

economic incentives, as the goverrrment grants preferences to those who moved.

However for some of them, living in the settlement may be as a motive for

extremisma'3. For this, the govemment has granted economic rewards and incentives

(housing, education, water, and transport) directly to the settlers or Israeli local

arrB'Tselem The Israeli Information Center for Human Rights in the Occupied Territories,"Land

Grab,lsrael's settlement policy in the West Bank" , May 2002,

http://www.btselem.orgarabic/publications/summaries/200205 land-grab (December 10,2015)
ai2ihit is clear in Prime Minister Benjamin Netanyahu and his finance minister, Yuval Htaenitez

statements about the economic imperatives that require the reduction in the welfare of the citizens of
lsrael and the generosity of the government for the citizens who live on the other side of the Green

Line, stated in: Mtanes Shihadeh , Husam Jeries ,settlers Welfare State ..Settlements Political

Economy ,MADAR The Palestinianforumfor lsraeli studies, Palestine ,2013,93
o'3Economical Reasons behind living in the Israeli settlements/Report of IRIN News.org/ available at:

hnp:i/www. irinnews.ors/arlreporU4632l
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authorities, in order to raise the quality of life of these settlers and to encourage

migration to the settlements. The settlements are known as areas of preference for the

settlers in order to work or invest, earning significant financial benefits4l4, which

motivates them to come and settle in these settlements. These areas of national

preference get discounts on land and grants for mortgage loans. The areas recognized

by the Ministry of Construction as areas of national priority receive governmental

investment in infrastructure, residential apartments. In areas classified as the highest

priority, there are discounts on the price of land and real estate development expenses.

Settlers also receive substantial educational assistance from the Ministry of

Education. since the kinder garten period and until the university graduation and

teachers' salaries there are higher by 12 to 20oh thank the salaries of teachers within

the Green Line, or the so-called Israelals.

Different aspects of supports are currently held by the Israeli govemments

towards encouraging the settlers on heading directly to buy and stable at any

settlement. The support covers discounts on buying lands, infrastructure

developments, and educational systems, further to increase salaries, health insurance

and many other subsidies. All in all these are considered as the core ingredients that

every individual seek to get, therefore, settlers are being highly attracted into moving

towards moving forward.

Investment

teachers who live

settlement infrastructure such as roads is also a key; and

settlements receive generous assistance, including what the

o'oThe Ministries are working to provide these benefits, among them the Ministry of Housing

(abundant loans for buyers of apartments, part of this loan turns into a grant), State Land Management

Directorate (substantially reduced land rent) The Ministry of Education (incentives for teachers.

exemption from payment of tuition and free ffavel for schools), Ministry of Commerce and Industry

(grants for investors, infrastructure for industrial zones, etc ...), And the Ministry of Finance

(Reductions in income tax for individuals and And companies.)
o''Suan and Neeman-Haviv, Judea and Samaria Statistical Yearbook for 2007, cited by B'Tselem, By

Hook and by Crook, P58

in

in
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Israeli NGO B'tselem reports as l5-20 percent salary boost and government coverage

for 75 percent of travel and 80 percent of home rental expenses. As national priority'

areas, the settlements also receive extra investment in education, including increased

school hours and more fundingal6.

Israeli goverTrments have sought to facilitate the lives of settlers', making them

less expensive and therefore more attractive to move to live in the settlements,

especially for the social segment to which they belong. The biggest part of them is

religious and their families have a lot of children compared to households within the

Green Line (the so-called Israel). The statistical data shows that the population in the

settlements has different social and economic features from the population in Israel.

forcing them to move to the settlements, primarily for economic reasons, such as

lower housing costs. There is no doubt that the large govemment aid contributes in

the high level of migration to the settlements, as the Israeli government allocate larger

budgets for them than inside the Green Line. The report cites an example in this

context, showing the Israeli goverrrment's policy of encouraging the migration to

settlements: in a number of settlement outposts there is no municipal tax, and all taxes

in these settlements are absolutely non-existent compared to taxes within the green

line, where the taxes are too high and take a significant portion of income. The Israeli

Ministry of Industry and Trade provides grants for investors and provide free

infrastructure for industrial zones in the settlements. The Ministry of Finance reduces

taxes on individuals and businesses therealT. Settlers benefit from the Israeli

government aid in attracting investments, agricultural and industrial production, as

otuReportofCHRoNICLEoftheMiddleEast&NorthAfrica,,,.u.

https://chronicle.fanack.com/specials/palestinian-israeli-conflict/jewish-settlements/israels-settlement-
policv (February 12,2016)
alTln addition, for example, in the Jordan Valley, the Israeli government provide grants covering up to
24 percent of industrial institutions costs, and tourist institutions costs. Invest In Israel Promotion
Center (a government-run website),"Investment incentives,"
hnn://www.investinisrael.sov.il./NR./exeres/08348DA2-83D34781-B043-ED4l8D9AA846.htm
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well as in receiving preferential access to transport, national and intemational markets

including export to overseas marketsal8. A lot of multinational companies invested in

"industrial areas" in the settlements using discounts and assistance received from the

Israeli govemment. The Ministry of Labour and Social Affairs also provides

incentives for social workers in the settlements.ale

In spite of the fact that the mandatory of the occupied Palestinian territory as a

whole falls under the control of one authority, the occupying Israeli authority, each

geographical unit (area) in which is governed by a legal framework that is based

essentially on different legal systems applicable to each unit of them separately. Israel

has created in the occupied territories a discrimination system based on separation, it

created in the same area two separate judicial organs with which it defines human

rights according to the nationality. This system is the only one of its kind in the world

and reminiscent of past systems as a system of racial discrimination (apartheid) that

prevailed in South Africa.

As part of an effort to encourage its citizens to move to the occupied

Palestinian territories, Israel has made a lot of efforts, many of which are financial, in

addition to reducing the feeling among Israeli settlers of being separated from the

Green Line areas or the so-called (lsrael). Israel used legal methods in the way that

matches its interests to cover the settlement enterprise.

o'tBetween 2000 and 2006, the average grant that received by the individual in the Israeli settlements in

the West Bank by 57Yo higher than the Average of expenditure of the individual of Israeli citizens

inside Israel/available at: Israeli settlements and their impact on the Palestinians in the Jordan Valley

,available at; https://www.oxfam.ordsites/www.oxfam.ore/files/file_attachments/bp 160-jordan-valley--

sefi lements-O507 I 2-ar_0_3.pdf
areReport of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied

Territories",Dec20l0,https://www.hrw.orgrenort/2010/ l2l l9lseparate-and-unequal/israels-
d iscriminatorv-treatment-palestinians-occup ied
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On one hand, the Israeli administration has applied most of the Israeli laws to

the settlers and the settlements, and wit this practically annexed them to the State of

the occupation (Israel), despite the fact that the West Bank is not formally part of the

State of the occupation (Israel) and the law in effect there is Jordanian law and

military legislation. On the other hand, Israel adhere to the Jordanian law in cases

where it serves its interests and objectives, sticking to the argument that it should deal

under Jordanian law, as required by international law follow the existing regulation in

the occupied territories before the occupation.

In cases where Jordanian law is contrary to the interests and objectives of

Israel, Israel did not hesitate to cancel this law by military law (military commands) to

enact laws to serve its interests. As a result of this annexation, a policy of

discrimination has appeared in the occupied territories, and this policy became law

applied by the state of occupation. In this context, there are two separate mechanisms

in the same area that define the rights of individuals based on their nationality. This

system grants the Israeli settler and occupier the right to the enjoyment of the

resources of the occupied lands and improvement of his standards of living on the

account of the most basic rights of Palestinians. Thus, Israel trampled on numerous

international conventions it has signed and that were conducted to reduce prejudice

and violation of human rights and the protection of populations under occupationa2o.

Comparing between the treatment of Jewish settlers and population of

Palestinian communities near settlements throughout the West Bank by the

Occupying Power (Israel), including East Jerusalem, we find that there is a dual

system of laws, rules and services used by Israel in dealing with the two groups in the

a2oB'Tselem-The Israeli Information Center for Human Rights in the Occupied Territories, Report of
Settler Violence and Dual Legal system/available at:
http://www.btselem.orq/settler violence/dual lesal_jrystem



West Bank regions under Israeli control, which lead to discrimination in services,

development and the benefits granted to Israeli settlers with imposing harsh

conditions on the Palestinians.a2l Through many of Israeli practices, it seems that the

only purpose of the Israeli successive governments is to promote life in settlements,

with obstruction of Palestinian population growth in communities at the same time,

and even the forced displacement of the population. Such discriminatory treatment on

the basis of race, ethnicity or national origins, and that, in fact, was not intended to

meet the security needs but have other goals, violates the basic prohibition on

discrimination under international human rights law.

Under the segregation system established by the Israeli occupation between

the occupied Palestinian territories and the Israeli settlements, thousands of acres of

Palestinian land were robbed. This stolen land was used for the construction of dozens

of settlements in the West Bank and the resettlement of hundreds of thousands of

Israeli settlers there. The Occupying Power (lsrael) forbids Palestinians from entering

these lands and using them, and takes advantage of the presence of these settlements

to give legitimacy to a series of violations committed against the rights of

Palestinians, including the right to housing, the right to life and the right to freedom of

movement. The drastic change that Israel has done in the map of the West Bank

prevents any real possibility of establishing an independent Palestinian state rvithin

the right of self-determination.

Palestinian territory is under Israeli military rule, and all Palestinians living in

this area are subject to military law. However, Israeli Defense Minister issued in July

1967 a decree on the basis of the emergency conditions that allowed applying a lot of

o" 
Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories",Dec20 I 0,https://www.hrw.ordreporV20 I 0/ I 2/ I 9/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
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Israeli larvs to the settlers. Israeli Knesset has extended these provisions again and

again, and in accordance with these provisions, Israelis who commit crimes in

Palestine stand trial in Israeli civil courts. Thus, there has been a dual legal system

applied in the same region, and the national identity of the citizen decides to any legal

regime he belongs. While Israeli citizens are under civil law, Palestinians are subject

to military law. The differences between the two legal systems are clear in the

following aspects: the length of detention permitted before allowing the accused to

see a lawyer or bringing him to justice, the maximum penalty, the possibility of early

release, and others. According to international law, as long as there is occupied

territory, it is necessary to apply military law to all civilians residing there. The

verdict on two people who committed the same crime with two different legal systems

and different laws is racial discriminationa22.

Among the discriminatory policies set up by Israel are the checkpoints system,

roadblocks, trenches and earth walls and other physical baniers to Palestinian

movement. All this was found for the protection of Israeli settlers and to facilitate

their movement and resulted in separating the Palestinians where they were from the

rest of the occupied Palestinian territories, which impact negatively on their rights and

livelihood .esourceso23. In contrast, the settlers have freedom of movement which is

unlimited; they easily use the roads built for them with large expenses which pass

through the Palestinian inhabited areas, connect settlements with Israeli road network.

other large urban areas and settlements inside Israel. In some cases, Palestinians are

not only banned from using these roads, sometimes they are unable to reach their land

o22Report of CHRONICLE of the Middle East & North Africa,"Israel's Settlement Policy",
httns;//chronic le.fanack.com/specials/palestinian-israeli-conflict/jewish-settlements/israels-settlement-
po I icv/3 -two-legal-systems/ (February | 2,20 1 6)
o"Oxfam, Israeli settlements and their impact on the Palestinians in the Jordan Valley ,

https://www.oxfam.ore/sites/www.oxfam.org/files/file_attachments/bp 160-jordan-valley-settlements-
050712-ar 0 3.pdf
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or other villages and cities. Settlers also has the ability and with ease to cross

checkpoints, or move on roads with no checkpoints, while the Palestinians are moving

on roads rvith more than 500 immunization, checkpoints and roadblocks, as well as

the separation wall. Israeli restrictions on movement have led to "turning the

Palestinian traffic to a network of secondary roads," according to the United Nations

report in June 2070.424

Israeli govemment imposes other restrictions on Palestinian goods that are

transferred to or from the occupied Palestinian territories. Israel has established the

so-called commercial crossings, where Palestinian goods should be unloaded from the

truck, inspected intensively, and then re-shipped to Israeli trucks on the other side. At

the same time, the goods of Israeli settlements pass to Israeli and intemational

markets through private ways with government's aid, which includes free access to

the air and sea ports, allowing the settlers to control the domestic and overseas

markets, and gives them a significant competitive advantage over the Palestinians.

Here, the competitiveness of Palestinian products shrinks as a result of long delays,

increased transportation costs, labor and equipment costs, security checkpoints, and

the inability to access to suitable storage facilities. It also brings to high levels of the

inability to predict the quality of the product on delivery time, depriving the

Palestinians to fulfill their obligations and prevents them from competition in local

and global marketsa2s.

Settlement activity has accelerated in recent period, the state of the Israeli

occupation confiscated thousands of acres of land either to expand existing

o'o O*fa*, Israeli settlements and their impact on the Palestinians in the Jordan Valley ,

https://www.oxfam.orgy'sites/www.oxfam.or9files/file_attachments/bp 160-jordan-valley-settlements-
050712-ar 0 3.odf
mrbid ------_--_----.-
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settlements, build new ones or for the Apartheid Wall, which destroyed thousands of

acres of fertile agricultural lands, uncaring about the advisory opinion of the

International Court of Justice. From the point of view of Israeli politicians these

settlement blocs are security belts through which Israel surrounds the Palestinian

communities and tighten the control over them.

The Israeli goverrrment adopted the establishment of the apartheid wall which

is marketed as a security response to Palestinian ope-rations of warriors, and to

strengthen Israel's security plan. However, on the ground, the wall turned into

confiscation of new lands from the Palestinians and a tool to intensiff the settlement

and create a new reality on the ground, by a consensus between the government and

the regional councils of the settlements which are Israeli local government entities

representing settlements in the region. Each council of a region governs a number of

settlements.

Israel after the establishment of the separation wall took control over

additional 9.5% of the Palestinian territories inside the wall. Planning the path of the

wall was affected by the plans to expand settlements and intensifu them. Israel

annexed, in fact, 80% of the settlements inside the wall, adding the start of the

establishment by settlers of what known in Israel as illegal settlement spots. This

policy is aimed at the fragmentation of the Palestinian territories and preventing

territorial contiguity, barring the establishment of a Palestinian state and transforming

the Palestinian territories into cantons. The settlers' outposts were not just a wish of

the settlers or just an ambition; they were part of the completion of a grand plan,

which is to prevent the establishment of a Palestinian state, and the failure of all the

peace process.
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It has been reported by the non-governmental Israeli organization Bimkom

that barrier's route "almost completely ignores the daily needs of Palestinian

population" and "focused almost exclusively on the desire to maintain the quality of

lives of Israeli settlers." The Israelis can get freely in and out of those areas including

East Jerusalem, without passing through checkpoints or showing identity

documents426.

One of the most dangerous policies applied by the Government of the State of

the occupation is violence by settlers. Through the concept of settlement activity in

the Palestinian territories it is clear that it is; "A strategy for the continuation of the

completion of the view of nationalist, religious and geographic revival Jewish people

in Palestine as region where according to the claims of Israelis they have their

historical rights". In order to secure the continuation of this settlement activities and

their development security must be guaranteed and it must be used for controlling the

resources and spreading ideological, economic and social influence in the surrounding

sites .The ban on the transfer of a civilian population into oecupied tenitory stems

from a concern for the humanitarian situation, including the fact that civilians living

under occupation are vulnerable to harassment and exploitation by'the occupying

military force, and that the civilian-state territory will have access to a best position

and so at the expense of the occupied population. This has happened in the occupied

Palestinian territories, where the creation of the Israeli settlement has developed two

separate systems of rights and privileges are working mostly for the benefit of the

a26Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, https://www.hrw.ore/report/2010/12l l9lseparate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied, I 2.



citizens of Israel at the expense of more than two million Palestinians are West Bank

residents".427

The International Law define the Palestinian civilian to be the protected

persons due to the fact ofbeing under the occupation and on the other side, Israel is

the occupying power and formally their responsibility is manifested by protecting

those civilian from any sort of violence.

In fact, Palestinians on the occupied territories witnessed various forms of

violence were perpetrated by Israeli civilian. By acting in such way, Israel is ignoring

the responsibility on ensuring the safety of Palestinians and directly facilitate all the

actions of violence to be occurred, in addition to the Israeli police by condone the

investigations of causes related to such action by settlers where this will highly

increase their repeatedly tendencies on perpetrating different forms of violence.

The phenomenon of Zionist settlement in Palestine is characterized by its

direct connection with violence in all its forms and types in order to grab lands owned

by their rightful owners, with a plan to expel these people in order to establish an

expansive neo-colonial state, and defend this country using all ways and methods. If

there was no military participation in the daily routine management of the

Palestinians, Israel would not to be able to expand regionally and expel Palestinians

from their lands with building settlements in them. As well as, the settlers could not

be able to violate Palestinian human rights as they do today. Turning a blind eye to

settler punishing also contributes significantly to the continuation of the various

violations.

a2Tsettler violence against Palestinian civilians and their property, UN Office for Coordination of
Humanitarian Affairs in the occupied Palestinian territories,
https://www.ochaopt.org/documents/ocha_opt settler vilonce_special focus 2008 12 18_arabic.pdf
(Januaryl4,20l6)
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At the time when Israel has not stopped looting the land, settlers have

continued attacking and terrorizing Palestinians for seizing their lands and expelling

them from there by forceo". The prevailing trends in Israel became racism, fascism

and incitement against the Palestinians. Palestinians who live in the adjacent areas of

the settlements, scattered across the West Bank, become victims of a growing number

of violent attacks by Israeli settlers while the acts of violence committed by settlers

remain almost without any punishmenta2e.

The unquestionable fact remains that the successive Israeli goverrlments are

directly responsible for the settlement crimes in the occupied Arab territories, as well

as for the breach of international law and the Fourth Geneva Conventions about the

territory which is under military occupation. Therefore they are responsible for all

attacks carried out by the herds of settlers such as the crime of bulldozing Palestinian

Iands, changing their features, killing and torturing Palestinians and destroying their

crops by these invaders, which were given the right to seize the lands by committees

of military interception and military orders, while Israeli army providing them with

full protection in all their actions.

Israel as an occupying power is obliged to maintain public order and security

of the Palestinian population and to defend and protect them according to

international law as citizens under protection. However, in fact, the Israeli authorities

violate this duty and not doing enough to prohibit the settlers from attacking the

property and lands of Palestinians. Even after the implementation of, these actions the

o2'"B'Tselem" It is the Israeli Information Center for Human Rights in the occupied territories, which
documented that farmers are primarily affected/ in this context cases of fire, the threat of shooting and
killing, beatings with fists, rifle butts and handles, sticks, throwing stones, firing dogs, attempts to run
people over, damaging Agricultural equipment and crops, theft of crops, pets and steal cattle, which are
used in the work of the land and farming /B'Tselem, 2008): http://www.btselem.org/
a2'Yesh Din (2012) 'Law Enforcement upon Israeli Civilians in the West Bank,' Yesh Din Monitoring
2005- 201 l, 27 March 2012



Israeli authorities follow undeclared policy that fails to examine the application of the

law on offenders, while many of these cases are not investigated at all or the

investigation did not lead to anythinga3o.

Based on Oslo Accords, the State of the occupation (Israel) is obliged to hold

trials against Israelis for crimes committed against Palestinians. Since the signing of

the agreement, attacks by Israeli settlers against Palestinians and their property are

still ongoing and the occupying state did not try to punish these settlers for their

crimesa3l

Law enforcement authorities are not doing what it takes to eliminate the

phenomenon of settler's violence and apply the law to violators, but these authorities

join the settlers and close the access to roads that lead to the neighboring lands.

Soldiers permanently expel Palestinians from agricultural land and in some cases

when settlers are present there. Israel built around the settlements a system of physical

obstacles such as barbed wire, patrol roads, lighting and electronic sensors, away from

the houses of settlers, and so it annexes more lands for settlements432.

Closure policies are not confined only to the occupation authority and its arms,

but they are used by settlers who close roads as one of the types of violence against

the Palestinians. There were a lot of incidents when armed groups of settlers

established checkpoints on roads used by Palestinians and prevented vehicular traffic,

a3oReport of Human Rights Watch/lsrael: New Commander Should Protect Palestinians From Settler
Violence(lmpunity for Attacks; Excessive Force Against Palestinians)/ November 2l ,201 I ,

http://www.hrw.org/news/20 I l/l l/21lisrael-new-commander-should-protect-palestinians-settler-
violence (February 25,2016)
a3rPalestinian Negotiations Affairs Department, "lsrael's violations of the Oslo agreement",
http://www.nad-plo.orgy'atemplate.php?id=75 (February 25,201 6)
o3'B'Tselem-The Israeli Information Center for Human Nghts in the Occupied Territories Report 2008,
available at: http://www.btselem.org/
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and the main characteristic of these cases is that they were organized and supported

by the leaders of the settlers who supported this phenomenona33.

The report of B'Tselema3a stated that the investigations carried out by it on

settlers violent break into Palestinian villages, showed that the security forces do not

intervene until late stages of events, and in general, only after the Palestinians begin to

throw stones at those who attack them. This happens despite the fact that these

incidents are repeated often, so it is clear that they can be predicted in advance.

"B'Tselem" stressed out that the failure of the Israeli army to stop settler attacks is not

caused by a lack of ifr. necessary powers, but for the lack of a genuine desire to

protect Palestinians and their property.

Despite the increase in violence, Israeli police and army failed to prevent

settler attacks, and take all necessary measures to enforce the law, and punish the

accountables perpetrators of these crimes. At the time, when the rate'of violence of

the settlers increases, the Palestinians who are victims of the attacks of settlers

hesitate to lodge complaints, because they do not trust the Israeli law that provides

them only with small protection, at the same time allowing settlers to commit these

attacks, ensuring their impunity. Palestinians face many obstacles, including

bureaucratic and logistical obstacles while attempting to make complaints to the

Israeli authorities. They are under the risk of revenge attacks and harassment of the

settlers and ill-treatment of the law enforcement bodies. When formal complaints

against the attacks of settlers are presented, Israeli officials fail in the implementation

of the law by not conducting a thorough and impartial investigation in these attacks.

a33B'Tselem-The Israeli Information Center for Human Rights in the Occupied Territories ," Forbidden
Roads: The Discriminatory West Bank Road Regime", Report 2004, htio://www.btselem.org/
(February 24,2016)
o'orbid



All the institutions dealing with the rights of the Palestinians in the occupied

territories in 1967 came to a point that the continuation of violence and the increase in

it is a result of the non-application of the law on settlers, and the first and last

responsibility is on the occupation authoritiesa35.

Reviewing the Israeli settlement history in the occupied territories, the

position of the diverse Israeli leaderships, the clarity of the importance of the

continued Israeli occupation of the West Bank, the importance of the settlement in the

eyes of all Israeli leaders despite their different tactics; we find that all leaders,

researches and statements agree at once on the national, military, demographic.

religious, economic and political importance of settlements shared by the majority of

political and partial Zionist movements; which means that talking about the voluntary

dismantling of Israeli settlements in the West Bank has no sense, and it is clear upon

the detection of financial support allocated to Israeli settlements in the West Bank and

the size of governmental budgets to them. These settlements have tumed into a

wealthy attractive "State" not only for the categories of certain right-wing ideology,

but even for popular categories that belong to a wide variety of levelsa36. However,

the one-sided "disengagement" from the Gaza Strip, which was carried out by Israel

in 2005 proved that "the facts created by Israel on the ground 'are not permanent nor

fixed, but they can be removed during a period of time far less than the period it took

to create them, if the needed political will to achieve this was availablea3i.

a35ln the ruling which spoke about the duty of security forcesthat must work to facilitate the olive
harvest season, the Supreme Court determined that "the protection of the security and property of the

local people is one of the fundamental obligations of the military commander " The judges added that
the security authorities should issue a clear and decisive guidance to security forces in the region." And
they should issue a clear and unequivocal guidance to the actors ofthe security forces on the ground" to
protect the property of the Palestinian population."available at : http://www.btselem.org/
o'uMtanes Shihadeh , Husam Jeries ,settlers Welfare State ..Settlements Political Economy, MADAR
The Palestinianforumfor Israeli studies, Palestine,20l3,p. I I
o"The Ministry of Foreign Affairs/State of Palestine/ http://www.mofa.pna.ps/en/
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The international community called on Israel repeatedly to freeze all its

settlements. The main elements of this freezing are: (l) to put an end to all

construction works related to settlements, (2) to stop all subsidies and economic

incentives offered by the Israeli goverrrment for settlements and settlers, (3) to end all

the planning and organizing works on settlements (4) to stop the confiscation of

Palestinian lands, the demolition of houses and the destruction of property and

vandalism, (5) to stop the transfer of settlers and their deportation to the occupied

Palestinian territoriesa38.

What is happening in fact, especially in the last years since the construction of

the apartheid wall and the expansion of Israeli settlements, shows the real concept and

the meanings of colonialism and Israeli settlements in the occupied Palestinian

territories. What becomes clear and understandable is that the financial policies and

the distribution of budgets are very close to the control strategy pursued by the Zionist

project to control the Palestinian territories since its inception. It is clear that the

Israeli organization is ready to allocate unlimited budgets for the settlement projects

and is willing to pay a political price for the continuation of settlements and control

on the ground. As well as, it is ready to pay thb price of security, in order to control

the success of the project. All of this demonstrates that the settlement enterprise was

held to last and become reality on the ground, but not to be a tactical tool in the

negotiating process or sharing the landa3e.

o"The Ministry of Foreign Affairs State of Palestine, http://www.mofa.pna.ps/en/( February 20,2016)
o"Mtanes Shihadeh , Husam Jeries ,settlers Welfare State ..Settlements Political Economy, MADAR
Th e P alest inian forum for I sraeli studies, Palestine,2013,p.93
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4. Chapter Four: The Violations of the Israeli Settlements

Israel came into being through heinous violations of the human rights of the

Palestinians, continued to practice its policy of aggression and colonialism in

Palestine making life much more miserable as the political aspirations of Zionism

itself formed a justification for violating the rights of Palestinians.

Over the last six decades, Israel has succeeded in setting itself above the

international human rights Law and in legitimizes its expansionist policy and

excluding itself from the penalties of UN legal and moral sanctions. This gave Israel

the chance of spoiling life of millions of people through continuing violence and out

breaking new wars. The growing conflict and instability is always among basic

constituents of Zionist plan, by keeping view on the strength of underlying ideology

behind that, the affects of this ideology at large with uncompromising insistence on its

implementation, no consideration either morally or legally, are able to stand in its way

of implementation.aao

Israel's enornous efforts in the settlement plan whether financial, judicial or

bureaucratic turned the settlements into civilian localities in the areas and territories

which are under military rule and turned the settlers into property owners, for the

process of perpetuation, which is fundamentally illegal.

Israel violates the human rights of Palestinians again and again. Details of

these violations which are carried by the Israeli occupation forces against the

Palestinians since decades of occupation, have been documented by many of the

*o 
The Palestinian Return Centre, "The violation of the Israeli occupation of human rights in

Palestine", (January 9,2012), http://prc.org.uk/portal/index.php/ (February 27,2016)
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conventions of human right bodies, goverrrmental, non - governmental organizations,

individuals and the High Commissioner for Human Rights (OHCHR).

This current Israeli policies and practices in the Palestinian territories violate

the human rights and undermine the existence of Palestinian communities and their

development. Processes of demolitions, forced displacement, settler's violence, as

well as the systematic confiscation of lands and resources are parts of the daily reality

which is faced by Palestinian communities in various parts of the occupied Palestinian

nal
terntones.'"

Any assault practiced by the Israeli policy amounts to hundreds of thousands

of human rights violations. When Israel exercises any criminal action to be imposed

in the Palestinian territories, they are not doing so as a violation of international law,

but they are also violating the thousands of different human rights. r

The impact of Israeli settlements on the lives of Palestinians in the West Bank,

which actually carries a series of prohibitions which has a very negative impact and

restrictions on their freedom of movement, in addition to the violence of settlers,

makes it often difficult to earn a living or access to basic services is a very big

challenge for Palestinians.

{n the absence of access to land and water resources, upon which many of

them hold their livelihood, those Palestinian communities who are living in area (C)

are facing crisis like displacement , unemployment and poverty, as well as they have

to give up on the traditional way of life. The Israeli settlements on the geography of

WB have its democratic, physical, economic and environmental impact on both short

*'The 
Palestinian Return Centre, "The violation of the Israeli occupation of human rights in

Palestine", (January 9,2012), http://prc.org.uk/portal/index.php/ (February 27,2016)
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*' 
Oxfam, "lsraeli settlements and their impact on the Palestinians in the Jordan Valley", (July 5,

2012), https://www.oxfam.org/sites/www.oxfam.org/files/file_attachments/bp 160-jordan-valley-
seulements-O5 07 I 2-ar 0_3.pdf ( February 25, 20 I 6)

and long run. It is a matter which has changed the reality and made it very difficult,,as

especially for the Palestinians who are struggling for the foundation of Palestine.aa2

In this section, we will.highlight some of the Israeli violations practiced by the

Israeli occupying power through the establishment of settlements and through

pointing to some of the implications of the establishment of these settlements in the

occupied Palestinian territories.

The clauses in the Hague convention of 1907, suggest in different positions of

rights and obligations of the occupying power. Article 47 " the prohibition and total

ban on looting " and the article 55 says " the occupying state shall only be considered

as administrator and beneficial of institutions, public buildings, forests and

agricultural lands, that exist in the occupied country, and the occupying state should

be responsible for the maintenance and administration of these properties in

accordance with the rules of utilization "while in the light of fourth Geneva

Convention of 1949 regarding seizure , confiscation of the properties of the citizens of

occupied territories, acts of settlement, transfer and deportation of the civilian

population of the occupying state, to the territories controlled by occupying state's

administration and forces, article 33 provides that "looting is prohibited, " while

article 49 emphasized on "the inadmissibility of the occupier to transfer and deport

it's civilian population to the territories situated under occupation.

Article 53 deals with demolition and destruction of the property and it states

"It is prohibited for the occupying power to destroy any private property, fixed or

movable, possessed by individuals, groups, other public authorities and social

organizations. Several articles regulate the relationship of livelihoods between



occupier and occupied civilian population in order to manage the everyday lives

affairs. In addition to the agreements regarding the rights and obligations of the

occupying forces in Geneva Protocol I supplementing the four Geneva Conventions

and public and private areas and natural resources at the level of the occupied

territory, the article 54 asserts that " it is prohibited to attack, destroy, remove or

render needs and materials that are essential to the population protected by civilians,

for whatever reasons ,whether to starve civilians or cause them to move , by any other

reason ".443

Despite the fact that the international laws have identified the occupier's right

to dispose in the tenitory under its control in the case of a military necessity to

conduct and for the implementation of the act of confiscation and demolition,

sabotage and that these actions may be limited to only the occupation forces, and

specific and limited to meet and cover the needs and requirements of these forces,444

but the Israeli goveflrment and the occupation forces are using the justification cited,

for the goals of the settlements which are contrary to the provisions and rules of

international humanitarian law, and Israel claims that the settlers are engaged in

settlement individually without the intervention of the state and in ,the settlement

activity takes place in the occupied Arab Jerusalem.aa5

But in fact, in the case and since the occupation of 1967 , the Israeli

govemment recognizes the settlers and their leaders as observed by their movements

and orientation, which are basically with the support of settlement woik at all levels,

and the settlements have the support of all ministries and government institutions,

*'The 
PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in

International Law, https://www.nad.ps/en/publication-resources/factsheets
*Oxfam, "lsraeli settlements and their impact on the Palestinians in the Jordan Valley", (July 5, 2Ol2),
https://www.oxfarn.org/sites/www.oxfam.or9files/file_attachments/bp 160-jordan-valley-settlements-
050712-ar-0 3.pdf ( February 25,2016)
*tThe PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in
lnternational Law, https://www.nad.ps/erVpublication-resources/factsheets



both large budgets that provide for the settlers or other facilities in the construction

work, and in order to provide land, as well as reductions in taxes and provide massive

military protection is not only in the settlements ,but on the roads leading to them and,

in addition to the incision private roads on the Israeli army 's expense to facilitate the

movement of settlers and no matter how small or how remote the settlement is

located, then the Ministry of Construction and housing of Israel to builds tens of

thousands of housing units in the settlements by govemment funding, and the

provision of large residential loans to settlers and attractive facilities, as the same

applies to the Arab city of Jerusalem , where thousands of housing units for Jewish

residents built on land confiscated from Palestinian population, will out a single return

by building a neighborhood for the Arab population.aa6

And while getting Israeli citizen on a very large number of facilities, the Arab

Palestinian citizens are prohibited from obtaining the minimum housing loans and

thus created housing problems in the Palestinian territories , while Israeli government

brings thousands of Jewish residents to live in neighborhoods built on occupied areas

where construction is a project for the population of the occupying power (lsrael), so

whatever does the occupying power in the settler movement is the remainder to be

noticed which is therefore should be considered as violation of international laws and

the series of lies and claiming things that are not so, therefore the change does not

come from status quo447.

*u 
The PLO Negotiations Affairs Department CNAD), factsheets," The Israeli Settelments in

International Law, https://www.nad.ps/en/publication-resources/factsheets
oo'Tayseer Ablasee , Settlements and the confiscation and demolition of homes in Arab
Jerusalem..contradictory policies of international laws, Al-byader Al-Syasee journal, http://www.al-
bayader.com/readarticle.aspx?articleid=8897 (January I 9,20 I 6)
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4.1. Violation of International Human Rights Law(IHRL)

The International law has gradually become consistent standard and binding factor of

human rights as a whole and specifically for the conduct of armed conflicts. As

situations of armed conflicts are major subject, including military occupation, for two

main branches of international law, namely international human rights law and

international humanitarian law. So the source of the Israel's responsibility towards the

population of the occupied Palestinian territories as an occupying power comes from

the international human rights law as well as from the international humanitarian law.

The fundamental principles of international human rights law were developed

at the beginning of the Universal Declaration of Human Rights in 1948 and were

placed in two conventions of the United Nations in 1966 and Israel signed on these

agreements. The Intemational conventions recognize the right of every individual for

the freedom of movement, work, decent living conditions, education, a decent

standard of health and family life. The signatory states to these conventions are

obliged to implement instructions not only in the sovereignty areas, but to persons

subject to its jurisdiction.

According to the Human Rights Committee at the United Nations, which is

made up of independent experts from different parts of the world; the basic question

that must be answered in order to determine the responsibility of State towards a

particular function, is not if the function was performed in the sovereign territory

belonging to the concerned state but in fact, what is the nature of relations between

the injured individuals and the state.
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And as stated in the Universal Declaration of Human Rights that says "all

human beings are bom free and are equal in all values and rightsaa8, this is recognized

by the International Court of Justice, on the base of international humanitarian law, to

be applicable on Palestine, as well as based on the foundations of international human

rights law.

The Palestinian territories have been earlier recognized and defined under the

term "occupied tenitories" for the reason being that they undergo a foreign control

has already occupied it by force, which on the long have succeeded in establishing a

military goverrrment to control these tenitories. For that and in times of occupation,

occupied territories must be subjected to the laws and regulations of the International

law and IHL in times of military occupation, which makes them the norm and the

regulator of the relevant conflicts arises between both occupied and oc*cupier. Israel,

the occupier of the territories is obliged to follow and respect the international

conventions of this regard and most important of these is the application of the human

rights principles for occupied nation.

Similarly, the establishment and existence of the Israeli settlements violates

long list of human rights set forth in these treaties, either directly or indirectly. The

right to self - determination is violated as a result of the settlements control on nearly

half of the territory of the WB and the way it infests across the land by preventing

territorial contiguity for tens of Palesfinian towns and villages. This undermines the

possibility of establishing an independent Palestinian state, even though it has been

recognized by the international community as a framework to exercise properly the

right of self - determination. The right of equality is also violated as a result of

applying two separate systems of law for all residents of the population of the WB,

aat B'Tselem Organization ,"lsraeli obligations under International Law",
http://www.btselem.org/arabic/gaza-strip/israels-obligations (January 23,2016)



where the Israelis settlers are subjected to the Israeli civil law and the Palestinian

population living under the occupation are subjected to the military laws .The

implementation of two different rights to the residents in the same area according to

their national identity constitutes a big violation of the right of equality. As seen, the

right of property is violated as a result of the Israel's control on public and private

land belonging to Palestiniansooe. The ease access of these lands by Israel for its

settlers is considered as clear violation of this right.

Yet, the right of an adequate standard living is also violated as a result of the

establishment of settlements in areas closer to Palestinian towns and villages, and thus

they become restricted or prevented to natural expansion. In addition to that, violation

of the right of freedom of movement because in fact, many of the settlements are

located near to the main Palestinian roads, Israel has restricted the movement of

Palestinians on main roads in order to protect the settlements. Violation of this right

also directly affects the right to work, health, education and family life4so.

It is important here to emphasize on what is stated in the report of the Special

Committee which was supposed to Investigate the Israeli Practices affecting the

Human Rights of the inhabitants of the occupied territories and in its second report ,

dated September 17 , l97l any attempt by the Government of Israel to implement the

annexation and settlement policy, serves as a denial of the local population human

rights , and in particular right to self -determination and to retain to their homeland.

From this point, the establishment of settlements to this extant and the continued

presence on the occupied Palestinian territories, represents a clear violation of human

rights of Palestinians and thus, the Israeli occupier silence forms a clear example o1

oaeReport of CHRONICLE of the Middle East & North Africa,"lsrael's Settlement",
https://chronicle.fanack.com/specials/oalestinian-israeli-conflict/jewish-settlements/settlements-and-

awli -ihrl/ (February 12,2016)
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violation, arising from their fruitless participation and adherence of human rights

conventions, specifically the Universal Declaration of Human Rights and the two

international covenants as well, thus the Israeli settlements and based on the

commissioner's draft regarding the responsibilities and actions are considered as

intemational crimes. The more details of such violations will be included in the last

part of this section.

4.2. Violation of International Humanitarian Law

The establishment of settlements is a violation of two of the main treaties of the

international humanitarian law which states that the provisions are applicable in war

and occupation: The Hague Regulations of 1907 and the Fourth Geneva Convention

o;f l949,which Israel signed and ratified on. 'i

The interim period of the military occupation is one of the fundamental

principles of the international law. This period is the source of the restrictions that

apply to the occupation authority that creates the policy in the occupied Palestinian

territories. The Hague Conventions define the lawful use of public property that may

be carried out by the occupying power control, including land. A government can

manage or even benefit from like public property, as an occupier of the country, but

they may not change their character and nature only for military purposes or for the

benefit of the local population. Hence, this was the basic principle of the various

institutions and officials in the international community to ensure that the settlement

plan, which includes the confiscation of land and the establishment of settlements and

the emigration of Israeli citizens to it, is illegal.

267



The prohibition of the establishment of settl'ements and the transfer of the

occupying civilian population is reported in the additional Protocols of the Geneva

Convention in June 1977, particularly article 2154 of the first Protocol, Which

stipulates the prohibition of attack, destroy and disrupt of the materials that are

indispensable for the survival of the civilian population, whatever the motive order is

to starve out civilians or to flee or any other motive.

The implementation process of the Israeli settlement policy in the occupied

tenitories involves very ugly and gross violations of human rights , where Israeli

politics are incompatible in the completely occupied Palestinian territories with the

international humanitarian law and which entails a clear violation of the provisions of

the Geneva Conventions and the provisions of the additional Protocols of the Geneva

Convention in1949, such as article 2154 of Protocol I and article24 of Protocol II .

which do not allow to take control of agricultural areas. At the same time they are a

breach of the provisions of the Universal Declaration of Human Rights, particularly

article 2127 of it, which states that no one may be stripped of his arbitrary, and the

Security Council resolutions, particularly Resolution No; (446) issued by the Security

Council in 1979.451

Settlement of this work carried out and implemented under the supervision,

support and finance by the Israeli government which is clearly inconsistent with the

content of article 49 of the Fourth Geneva Convention, which prohibits the relocation

of the occupying civilian nationals in the occupied territories.as2

There are regular condemnation of the policies and practices of Israel's

settlement by the United Nations, the Intemational Coinmittee of the Red Cross and

ott 
The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in

International Law, https://www.nad.ps/en/publication-resources/factsheets
as' 

Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 201 0, https:/iwww.hrw.org/report/20 I 0/12l19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied



the European Union, as a major obstacle to achieve a comprehensive peace in the

Middle East and contradicted with the international law, particularly the fourth

Geneva Convention about the Protection of civilians at the time of war. A set of

international resolutions were issued that confirm and deny any legal status of

settlement, annexation, demanding its repeal, and the dismantling of settlements,

including the settlement of Jerusalem. Therefore it cannot be for Israel to evade its

legal responsibility in order to respect the human rights of the inhabitants of the

occupied territories in the areas controlled by Israel.as3

The most important provisions in the laws and international treaties, which prohibit

the settlement:

The Hague Convention 1907 Article (46): territory state can't confiscate private

property.

Article (55): State territory serves as a director of land in the occupied country and

they must treat the property of the country as private propertyasa.

Fourth Geneva Convention 1949 Article (49): No Occupying Power shall transfer its

citizens to the territories occupied by, or to perform any action leads to demographic

change in them.

Article (53): The cntitlement should not be made to the occupation forces personal

property or individual or collective, property destruction of individuals or the State or

of any authority in the occupied country particularly.

t" The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in

International Law, hffps://www.nad.ps/er/publication-resources/factsheets
oto There are an additional three artictes in the treary (46, 47 52) defends private property of peoples

under occupation.
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The Security Council and the General Assembly of the United Nations condemned in

several resolutions Israel's policy of settlement and denounced the lack of

commitment to the international laws. The group of the intemational legitimacy

resolutions issued to deny any legal status of settlement or annexation, demanding its

repeal and the dismantling of settlements, including the settlement in Jerusalem. Since

1967 , many decisions issued in this regard, including:

United Nations Security Council Resolutions:

The Resolution No. 446 of 1979, which stressed on illegality of the Israeli settlements

and the transfer of the Israeli population to the Palestinian territories. Resolution No.

452 of 1979; eliminates halt settlement activity in Jerusalem and the non - recognition

of the annexation of Arab Jerusalem, and demands the dismantling of the settlements.

Resolution No. 465 of 1980 also calls for the dismantling of settlements.

United Nations General Assembly Resolutions:

o The IINGA's decision dated 20 Dec 1972, in which it demanded that Israel

has to stop a number of procedures and practices, including (the establishment

of settlements in the occupied Arab territories and the transfer of its civilian

population to the occupied Arab territories).

o The UNGA's decision dated 15 Decl972, in which they requested Israel to

stop the annexation from any part of the occupied Arab-Palestinian territories

and the establishment of settlements in those territories and the transfer of the

civilian population from Israel to the occupied Arab-Palestinian territories).

o The UNGA's dated 7 Decl973, in which they expressed grave breach to Israel

for the violations of the provisions of the Fourth Geneva Convention of 1949.
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anxiety and all actions taken by Israel to change the occupied territories

landmarks, or demographic composition that, and considered it

a violation of international law.

The UNGA's resolution dated 29 Novl974, in which they expressed deep

concern for the Israel's annexation of some parts of the occupied territories

and the establishment of settlements.

The UNGA'sdecision dated 15 Dec1975, which consists of four sections,

the first section has condemned all actions carried out by Israel in the occupied

territories, describing such practices as constituting serious violations of

the Charter of the United Nations and an obstacle to achieving a stability,

justice and peace in the region, stressing on these actions that they are null and

void and has no basis of legitimacy.

The UNGA's issued on 28 Octl977, which confirmed in its first clause that all

measures and actions taken by Israel in the Palestinian territories and other

Arab territories that occupied since 1967, is not true according to law, and is

a serious obstruction to the efforts exerted to reach justice and peace in

the Middle East, as the GA deeply regrets because of the Israel's continued

implementation of these measures and in particular the establishment

of settlements in the occupied Arab territories .

Then the General Assembly in several subsequent resolutions affirmed its

condemnation of the Israel's settiement policy in the occupied Arab territories, even

some of the decisions issued during the eighties of the last century went so far as

to the Israeli practices in the occupied territories that they constitute war crimes and

are an affront to humanity, and that was taken as the decision in 1983, which



confirmed that the Israeli occupation itself constitutes a gross violation of human

rights in the occupied territories, and has condemned Israel 's continuity and constant

violation of the fourth Geneva Convention of 1949 and that what's committed

by Israel of cases of serious breach of the provisions of that Convention is a war crime

and an affront to humanity, then the resolution strongly condemned the Israeli policies

and practices, particularly the annexation of parts of the occupied territories, including

Jerusalem, and the establishment of new settlements and the expansion of the existing

the resolution 401165 of 1985, resolution No. 4ll163

settlements policy, including

of 1986, resolution No. 421160

of 1987, resolution No. 44148 of 1989, resolution No. 45174 of 1990, resolution No.

46 I 4l of 1991, resolution No. 46 of 1991, resolution No. 52166 of 1997, and other

decisions.as6

Resolution 194 endorsed the right of Palestinian refugees to choose whether to

repatriate to what is called now Israel or to be resettled elsewhere, and codified the

accepted principles of customary international law. It has been reaffrrmed by the

General Assembly every year since its adoption.asT

The right of return for refugees also is well-established under other international law,

including:

settlements in the private and public Arab lands.ass

Then the GA supported the previous decision with

statement on it and they condemn the Israeli

other decisions that confirm the

Settelments in

Settelments in

ott The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli
International Law, https://www.nad.ps/en/oublication-resources/factsheets
otu 

The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli
International Law, https://www.nad.ps/en/publication-resources/factsheets
ot'Ibid



The Universal Declaration of Human Rights (adopted in 1948): "Everyone has

the right to leave any country, including his own, and to return to his country"

(Art. l3(2)).

The International Covenant on Civil and Political Rights: 'No one shall be

arbitrarily deprived of the right to enter his own country" (Art.l2 (4)).

The UN Sub-Commission on Human Rights Principles on Housing and

Property Restitution for Refugees and Displaced Persons: "All Refugees and

displaced persons have the right to voluntarily return to their former homes,

lands or places of habitual residence, in safety and dignity" (Art. 10.1)...

"Refugees and displaced persons should be able to effectively pursue durable

solutions to displacement other than return, if they so wish, without

prejudicing their right to the restitution of their housing, land and property"

(Art.l0 (3)).

The UN Committee on the Elimination of Racial Discrimination: "The

Committee is concerned about the denial of the right of many Palestinians to

return and repossess their land in Israel (Article 5 (d) (ii) and (v)). The

Committee reiterates its view expressed in its previous concluding

observations on this issue and urges the State party to assure equality in the

right to return to one's country and in the possession of property" (Art. l8).

The LIN Committee on the Status of Refugees 1951 , and 7967 Protocol.

Israel's illegal policies in the OPT systematically violate Palestinian rights, not only

do these policies undermine their fundamental human rights - seriously restricting

future options - they also affect the long-term devblopment and growth of Palestinian

society, contributing to the progressive de-development witnessed over recent years.

The simple tragedy of the situation lies in its reversible and preventable nature. It is
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only the pervasive impunity granted to Israel by the international community which

has allowed these, and other, illegal Policies to persist. the Israeli occupation

authorities are willing to complete the project of achieving total domination over both

the Palestinian land and the Palestinian human while depriving him from his culture

and his history, thus tampering with the collective identity of Palestinians.a58

The Israeli violations against the Palestinian have exceeded its broad. the

Israeli government repressive policies is an attempt of hiding the role that is being

handled by the Israeli judicial system of discrimination and violation of rights of

Palestinians inside the Green Line areas or what is now called Israel or in the

occupied Palestinian territories since 1967 . The Supreme's Court discriminatory and

unjust decisions affect and violate Palestinian rights, ignore their human rights, and

are contrary to the international laws.a5e

Israel's Supreme Court is the highest forum of litigation regarding issues

related to the Israeli state actions, including the occupied lands of 1979 when the

court stated that the settlements on lands owned by the members of the Palestinians

could not be created under the pretext of "military necessity". Later refused to accept

lawsuits against the settlement policies on the basis that the issue of settlement is

essentially a political and the court has never issued elimination of illegal settlements

under penalty according to the laws of occupation, although they annulled the Israeli

goverrrment's position that Israel's obligations are under international treaties of

ott BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli

Occupation: The Direct Involvement of Israeli Banks in Illegal Israeli Settlement .Activity and Control

over the Palestinian Banking Market", http://www.badil.org/phocadownloadpap/badil-
new/pub I icat i ons/research/in-focus/compl icit-companies-ar.pdf
ott Repon of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, P26, https://www.hrw.orgreport/2010/12l19/separate-and-unequal/israels-
discriminatory-treatment-palestin ians-occupied
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Geneva humanitarian customary do not apply to the occupied West Banka60.

However, the Court itself has never be able to control the issue of discrimination

specifically in the jurisdiction of cases involving Palestinians in the West Bank, but

addressed the issue of discrimination when they relate to the state's policies in the

occupied territories. In a number of cases, the court ruled against the Israeli army

against the background of policies that harm the Palestinian population in the West

bank illegally. But in none of these cases, the courts did not address the issue of

discrimination, but applied the test of "proportionality" judicial instead, and it raises

the question of whether the damage or restrictions commensurate with the stated

purpose, rvithout the legality of the policy or practice which is based test of

proportionality analysis, or the need to justification of selection for discriminatory

treatment on the basis of race, ethnicity or religion.a6l

The repeated Israeli Supreme Court's reference to the law of human rights in

its decisions on the movements of the Israeli military in the West Bank, it hasn't

followed the intemational covenant standards in it rules and regulations on the

political and civil rights. And they did not clearly rule Israel's obligation as an

occupying power according to the intemational law which must be applied to the

West Bank a6'.The Israeli government also has refused and ignored the application of

the obliged rights over the occupied territories. Moreover, it has ignored the rules of

the ICJ in addition to results were shown up by the UN bodies and agencies like, the

460 Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, P26, https://www.hrw.org/report/2010/12ll9iseparate-and-unequal/israels-
discriminatory-treatment-palestin ians-occupied
a6rReport of I-Iuman Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, P28, https://www.hrw.orgy'report/2010/12l19/separate-and-unequal/israels-
discriminatory-treatment-palestin ians-occuoied
o62Aeyal Gross, "Human Proportions: Are Human Rights the Emperor's New Clothes of the
International Law of : Occupation?" , European Journal of Internalional Law, 2OO7 (18) no. I , pp. I -3 5,

citing among other cases HCJ 7957104, Mara'abev. The Prime Minister of Israel ("we shall assume -
without deciding the matter - that the international conventions on human rights apply in the area "),
http ://www.ej i l. ore/pdfs/ I 8/ I /2 I 2.pdf (February 24,20 I 6)



committee on the application of the international covenant regarding political, civil,

economical, social, and cultural rights as well as the convention of elimination of

racial discrimination.

In a report of the (Human Rights Watch), it was explained that the Israeli

Supreme Court decisions designed to legitimize clear violations of the obligations of

the State of Israel's occupation of international law. In one of the provisions, the court

ignored the principles of international law , which prohibits discrimination and , in

another provision ignored the private international law by using the occupied

territories resources .It was said by Sarah Leah Whitson , executive director of

the Middlc East division at Human Rights Watch: "In light of these provisions,

the Israeli Supreme Court has departed far from being a last resort to ensure

the human rights path, which is Collapse of the legal system of controls against

the violation of rights , thus another sign of the fall of the protection of rights and

freedoms in Israeli measures can be obseryed 463".

Some of the Israeli Supreme Court decisions ratified the Government's policy

of the application of the 'Absentee' Property Law in east Jerusalem. So, the Supreme

Court allows confiscation of property in Jerusalem; if the owners of the property live

in the WB, this violates their right to property and a violation of the IHL on

the occupied Palestinian territories. It is noteworthy that these confiscations took

advantage for the goals of the settlement in Jerusalem. In 2008, the Israeli government

issued a decree ordering the interior minister not to ratify the reunion requests

of Palestinian families if one of the couple is Gaza resident. A Petition in the

Supreme Court was demanding the abolition of this decision because it considers all

the people of Gaza as a security threat. The Supreme Court rejected the petition which

463 Repoft of Human Rights Watch,"The provisions of the Israeli Supreme Court undermine human

ri ghts ", 20 12, https : l l w w w .hrw . or g/ ar l new s / 20 1 2 / 0 1 / 3 0 1 24 52 1 3 (February 28, 20 1 6)



caused a sweeping of the family constitutional living right. The Supreme court

rejected petitions against the Israeli policy of demolishing Palestinian families houses

that are suspected or accused in the implementation of operations against the State

oflsrael, which considered by thepetitioners and jurists as a collective punitive

contrary to the IHL and international'criminal law a6a.

There are on basis of the foregoing that the settlements of Israel in

the occupied Palestinian territories falls within the scope and meaning of war crimes

from the provisions of the rules of international law in general and the provisions and

rules on the status of belligerent occupation inhalers in international humanitarian

law, existing body of both the Hague Regulations 1907 and the Fourth Geneva

Convention and the provisions of the Geneva Protocol I supplementing the four

Geneva Conventions . and separating the Geneva Conventions with long series of

prohibitions imposed on the occupying power, and its essence (in this case) prohibits

the occupier resettlement of the population in the occupied territories, which was

reaffirmed by the many resolutions of international legitimacy, both UN Security

Council resolutions or General Assembly, and therefore; the creation of a fait by force

cannot really win , that means, Israel will continue to carry judicial responsibility for

the consequences of its actions and behavior towards the occupied territories,

regardless of Israel 'sjustifications about whether can the situation be defined as

the occupation or not a65.

afl Report of Adalah Center,"lsrael's Supreme Court decisions that violate human rights", Dec20l5,
http://www.adalah.org/arlcontent/view/8707 ( February 28, 201 6)
a6sB'Tselem Organization,"Israeli obligations under International Law",
http://www.btselem.ordarabic/gaza-strip/israels-obligations (January 23,20 1 6)



4,3. The Implications of the Israeli Settlements on the Civil'

Economic, Political, Social and Cultural Rights.

Palestinians and for the last 70 years are living under the Israeli occupation and its

practices of resources depletion, destruction and establishment of colonies which have

left a devastating impact affected all Palestinian. In addition to the acts of land

confiscation and preventing Palestinians from entering and practicing various

activities, there are a lot of aspects of the destruction of the Palestinian environment;

most notably are the establishment of bypass roads, the construction of the annexation

wall, the Israeli expansion, the destruction of biodiversity, the water depletion, air

pollution and noise, the destruction of cultural heritage and the destruction of the

agricultural sector as well.

Moreover, the confiscation of lands and natural resources for purposes of the

settlements constructions, actions of houses demolition and not providing adequacy of

shelter, lack of water and electricity and health facility are the main reasons behind

the forced migration of Palestinian families, by the Occupying forces, to other places

and hence this is a very big violation of the international laws by the Israeli

Occupation forces.

Moreover, the systematic discriminatory actions among Palestinian has always

made it obvious, Israel forbids the Palestinians from visiting their religious places and

to practice their rituals.o66 Yet, the city of Jerusalem have lately witnessed the most

violent actions by the Israeli's forces against Palestinians during the Israeli's attempts

of bringing Jews extremis to visit Al Aqsa courtyards, in addition to that, the changes

around the city which has given it more of fakeness to hide the old history in front of

ott 
Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, P26, https://www.hrw.org/reporU20l0/12l19/separate-and-unequal/israels-
d iscriminatory-treatment-palestin ians-occupied
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the European and Jews tourists. Old men, women and children are not allowed to

enter the Masjid Al Aqsa, settlers daily attacks on the religious places of Jerusalem,

Nablus and Hebron which is provided with high security of the IDF, have resulted in

the death of more than 300 Palestinians since the beginning of 2016.a67

Israel acknowledges the discriminatory treatment with Palestinians right by

preventing them from using roads reserved for settlers only and subjecting them

barriers and check posts in the WB, it was confirmed that the actions of this kind

necessary to protect Jewish settlers but the Israeli policies restrict Palestinians

movements, not on specific targeted individuals but they treat them all as they are a

danger to the Israeli security. These policies are implemented by putting Palestinians

under the full security burden by showing them as burden on the settler's security. But

the burden imposed on the Palestinians is "disproportionate" with other necessities of

security and its needs of the settlers.a6s It was noticed by the United Nations

Committee for the Elimination of Racial Discrimination in 2007, that the Israeli

policy is targeting a particular national or ethnic group through the wall, checkpoints,

restricted roads and the system of granting permits ... which has had a negative impact

on the human rights of Palestinians, especially their right of movement, family life,

education and health.

The Israeli Settlements and the discrimination wall further restricted the

movement of Palestinians, who are already restricted in their movements by the

Israeli Army's practices of methods of collective punishment such as the closure of

46'lbid
o6tThe Israeli Supreme Court addressed directly for discrimination against Israeli citizens and

Palestinians, but failed to address the nature of discriminatory restrictions on Palestinians in the West

Bank, and that resulted in its orders which addressed the impact of the implementation on the treatment

of all Palestinian as a security danger, and not the policies are discriminatory by nature of these policies
itselt ibid.
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towns and villages and the imposition of curfew. Although some gates have been

incorporated into its structure, the Settlements illustrate graphically the prison-like

reality that is the daily struggle for the Palestinian people. The declared purpose of the

Wall is to "isolate" Palestinians from Israelis, but it also serves to isolate Palestinians

from each other. The gates that exist are not opportunities for movement but rather

tools to further violate the dignity and rights of Palestiniansa6e.

The comments of the ICRC, Intemational Committee of the Red Cross, on the

restrictions on freedom of movement regards the closures and curfews can be applied

equally to the Wall:

The ICRC views the policy of isolating whole villages for an extended period of

time as contrary to IHL, particularly with respect to those aspects of IHL which

protect civilians in times of occupation. Indeed, stringent closures frequently

lead to breaches of Article 55 (free passage of medical assistance and

foodstuffs), Article 33 (prohibition on collective punishments), Article 50

(children and education), Article 56 (movement of medical transportation and

public health facilities and Article 72 (access to lawyers for persons charged) of

the Fourth Geneva Convention.aTo

While accepting Israel has legitimate security concerns, the ICRC stresses that

measures taken to address these concerns must be in accordance with IHL.

Furthermore, these security measures must allow for a quick return to normal civilian

ou'Stop the Wall Org, "The Watl's First Phase", Anti-Apartheid Wall Campaign Fact Sheet available
at: www.stopthewall.org.
o'o ICRC, "lsrael and Occupied/Autonomous Territories: The ICRC Starts its 'Closure Relief
Program," February 26, 2001
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life. This, in essence, is the meaning of the fourth Geneva Convention which is

applicable to the Occupied TerritoriesaTl.

Article l2(l) of the ICCPR asserts that everyone has the right to freedom of

movement within their own state. As Israel is obliged to ensure that the Palestinians

under its jurisdiction enjoy the rights set forth in the ICCPR, the prohibition of

movement represented by the construction of the Wall and by the imposition of

closures in areas adjacent to it is manifestly illegal and must be reversed.

Palestinians, in the Palestinian territories in general and in Jerusalem in

particular, passed through geopolitical changes imposed by the Israeli occupation

which also led to demographic changes caused in the increase of natural of fertility

mortality, forced migration, which is leading to the emergence to host challenges in

the areas of different life styles, the density and the high population , limited

opportunities in the labor market , the lack of investments , a decrease of servic", , ,t .

low level life, and the inability to basic service associated with the natural increase of

schools, health and social services , exacerbate infrastructure of living conditions ,

lose of community development opportunities, stability and contributes in the lack of

social and societal security472.

The repercussions and implications of the Israeli discriminatory policies are

more affecting Palestinians living in the cities and towns in the occupied WB. The

area (C) is having large quantities of water resources, grazing and agricultural lands,

as much as water is required for the fulfillment of the water need, infrastructure and

land reserves. The area (C) is the only region adjacent to other areas of the WB, which

o'' lbid
o" Dr.Lo'ay Shabana, "Forty Years of the occupation (lsraeli policies and their impact on economic
and social infrastructure in Jerusalem )",
http://www.pcbs.gov.ps/Portals/PCBS/Researchs/Jerusalem.pdf ( January 21,2016)



is isolated from Palestinian towns and cities (which are located outside the region (C))

in the form of pockets or separate spots from each othera73, the result is that Israel

controls the movements of Palestinian residentsaTa. They must cross checkpoints to go

through the area (C) to where they want to head off; they need permits for the

construction of infrastructure that helps link between the cities, towns and villages

(including roads, water, sanitation and electricity pylons). It is usually impossible for

cities, towns and Palestinian villages that need more land in order to grow.

Israel has delegated most of the responsibilities of civilian areas in the WB to

the Palestinian Authority, but Israel has full control over the construction and

buildings in Area (C) which made it difficult for the Palestinian to fulfill their

responsibilities of education and health. There is a statistical research conducted in

2009 by the United Nations bodies, it concluded that the PNA is facing "difficulties in

obtaining building permits" from the Israeli Civil Administration which impedes the

affairs in order to build schools and clinics.a75.

The right of ownership, is one of the fundamental rights affirmed in the

Universal Declaration of Human Rights in Article l7 and the Intemational Covenattl

of economic, social and cultural rights of 1976, as well as IHL and therefore, the

occupation authorities are obliged to respect the private property of individuals and

the occupation custom prohibits the seizure of the civilians funds during military

occupationaT6.

o'3The Economic Effects of Restricted Access to Land in the West Bank, P4 ,

hnp://siteresources.worldbank.ore/INTWESTBANKGAZA/Resources/EconomicEffectsofRestrictedA
ccesstoLand intheWestBankOct.20.0 8.pdf
o'oOCHA, The Humanitarian Impact of Israeli Infrastructure in the West Bank,2007, Chapter 2;

B'Tselem, Land Grab: Israel's Settlement Policy in the West Bank, May 2002, P 50,

https://www.ochaoot.org/documents/thehumanitarianimpactofisraeliinfrastructurethewestbank-full.pdf
o7s Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, P8, https://www.hrw.orgy'reporV20l0/12l19/separate-and-unequal/israels-
di scriminatory-treatment-palestin ians-occupied
o'u Nasser Al-Rayes, "grave breaches", guidebook on international humanitarian law, Al-Haq
organization ,2005
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This ban was confirmed under the fourth Hague Regulations in 1907, where

Article (a6) is about "respect for the family honor, rights and lives of individuals for

practicing own religious beliefs and rituals, as it is not permissible to expropriate

private property" and as confirmed by Article (47) of the same Regulation and Article

(56) confirmed not to steal or destroy allocated scientific, technical, cultural, historical

or religious purposes stuff, and it should be treated as a private property. It is stated in

the Fourth Geneva Convention of 1949, where Article 33 is about the prohibition of

the seizure of the civilian population funds or violating property rules illegally, as

mentioned in its second paragraph that the Pillage is prohibited, while it was banned

by Article (53) on the Occupying state to destroy any property of private individuals

and groups or social or cooperative organizations except if the military operations

require such destruction.

Even in cases of which Israel recognizes the rights of Palestinians in the

territories, the landowners cannot exercise these rights because the impossibility of

their access to land, the Israeli civil society organizations have shown as based on

goverrrment documents, that many Israeli settlements are may be partly built on land

of Palestinians. Many Israeli relays, through military orders and laws of the land in

the WB, by violating limits of its authority as an occupying power, it cannot alter

local laws except in the case of necessity in order to maintain stable situation. Israel's

confiscation is unjustified and the transfer of ownership of the Palestinians to the

settlers, the demolition acts and forced displacement which

violating the ban on land confiscation.aTT

discriminatory and

o" BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli
Occupation: The Direct Involvement of Israeli Banks in lllegal Israeli Settlement.Activity and Control
over the Palestinian Banking Market", http://www.badil.org/phocadownloadpap/badil-
new/publ ications/research/in-focus/compl ic it-comoanies-ar.pdf



Housing and building policies of the Israeli government

East Jerusalem, violate the state's obligations to non-discrimination policies and, this

led to the demolition of homes, they violate

the population under the occupation. The

continuously switching existing legislation

and the destruction of property foreclosed upon only required maintaining good

governance of land only peaceful purposes. Therein, the supreme court of Israel stated

that some of the applicable procedures against the Palestinian citizens of Israel are

illegal because they are discriminatory. The judgment of Court says that some of these

violations applied to the Israeli military actions in the WB, such as the path of some

parts of the Israeli separation banier, this is "disproportionate" when it was compared

with its advantages in favor of settlers and other Israelis inside the Green Line.a78

There is no rationale or security logic that justifies the cases of discrimination

in the treatment of Palestinians, the denial of permits in order to build or repair their

homes, schools, roads and water tanks. Thus, a house or a school reforming cannot be

considered as a security threat. In cases where Israel has justified policies that harm

Palestinians on security grounds, both of the Israeli's residents or settlers, it is based

on policies consider all Palestinians as a security threat because of the reality of their

race and national origin not based on the policies for a specific definition of the

specific security interests. The discriminatory treatment by the government with

078 Report of Human Rights Watch, " Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P4, https://www.hrw.orgy'report/2010/12l19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied

the prohibition

fact that Israel,

the WB including

on forced displacement of

as an occupying power,

in the territory, including planning laws
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different population groups can sometimes be justified, but only as much as it satisfies

the legitimate purpose so that the adverse effects are minimalaTe.

The damages caused to the Palestinians because of Israel's discriminatory

policies are disproportionately to a large degree with the stated goal. The Israel's

desire to protect its settlers in the WB, East Jerusalem and the citizens inside Israel

does not justify the policies that have nothing to do with security or policies that

discriminate all Palestinians and consider them all as a security threat. The

discriminatory practices frequently violated the rights of Palestinians under the

occupation law. Israel; the occupying power in the WB and East Jerusalem is obliged

tb ensure the rights of Palestinians and reduce the restrictions under the law of

occupation as stated in the IHL.480

The settlement's policy in the occupied territories Involves a clear breach

of the principle of equality stipulated in more than one article of the Universal

Declaration of Human Rights materials, especially since these set up settlements by

Israel are separated and isolated from the rest ofthe population ofthe region, because

it is only inhabited by Israeli settlers. Moreover; they are subject to a particular legal

and judicial system.a8' No doubt that such practice of discrimination and racism is

prevented by the international conventions and was denounced by the UN in more

than once.

The establishment of Israeli settlements in the occupied territories creates

conditions that makes those settlements as a realistic annexation for those lands to

Israel which makes it difficult for the Palestinian people right's of self -

aTeReport of Human Rights Watch, " Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P4 , https://www.hrw.org/report/2010/12l19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
oto Ibid
ot'Report of Human Rights Watch, " Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P4, https://www.hrw.orgy'reoort/2010/12119/separate-and-une'qual/israels-
discriminatory-treatment-palestinians-occupied
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determination and that is because of the bringing of new settlers to stay in, and that

would effect on the demographic nature of the occupied territories, especially after

the expulsion of the indigenous citizens to bring outsiders in their place .in addition

to all that, Israel aims from its settlement policy to make the majority of

the population in those territories from settlers where in the future they can take part

in the fate of the occupied territories.

The establishment of settlements, on the occupied territories, has completely

changed the nature of these lands; which has made it more challengeable for

Palestinians to establish their state. They have forced the original residents to leave

and change them with settlers come from different parts of the World, admire the

interest given by the occupying goverrrment. By doing so, Israel now control the

resources of these lands, benefit the most out of them, broke the geographical and

social linkages between the different villages, toWns and cities in addition to the

destruction of the basic infrastructures needed for survival. The policies of resources

exploitation for the benefit of its residents violate the intemational norms.a82

The water resources are under the control of Israel since 1967, when territories

came out from the control of Jordan. Similarly to the ways leads to these resources in

the WB. The distribution of water is not just according to the rights of Oslo

Agreement 2, which has given the Israelis 4 times the rate Palestinians are given from

the groundwater tanks. The imbalanced distribution has given the biggest portion of

water usage to the settlements. Israel Provides water to settlers for agriculture and

"' BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli
Occupation: The Direct Involvement of Israeli Banks in Illegal Israeli Settlement.Activity and Control
over the Palestinian Banking Market", http://www.badil.ore/phocadownloadpap/badil-
new/publ ications/research/in-focus/compl icit-companies-ar.pdf



house hold, but Palestinians are supposed to purchase water fiom water tankers which

benefits the Jewish settlers.a83

To some extent, Oslo records have given the Palestinian the opportunity to

role and manage the water recourses usage, through the establishment of the joint

committee between Palestine and Israel, where both have to agree upon the suggested

projects for the WB water resources. Unfortunately, the World bank clearly stated that

one of the Israeli suggested projects was rejected by the committee and more than half

of the Palestinian suggested projects were rejected, however, one third of the agreed

upon projects are between stages of completion or just started.a8a

The settlements utilize a large quantity of water resources whether for

agriculture use or the companies which are working under the supervision of the

Israeli goverffnent, similarly a network of natural water resources is kept, which gets

water from the deep of natural resources and provide it to the settlers. Except

Palestinians, they have approach to only a very few quantity of this on the condition

of flow from Israeli side.a85

The average quantity of water consumption in Israel goes as four times of the

Palestinian consumption both in WB and Gaza as stated by WHO. Moreover, nine

thousand Israeli settlers live within agricultural settlements where they consume 25oh

of the total Palestinian consumption of the WB.486

One of the inequality causes in the approval of projects is that Israel usually

opposes infrastructure projects which need providing water for residential purposes"

ot' 
Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, p5, httos://www.hrw.orgreporV20 l0/12119/separate-and-unequal/israels-

rbid
ott 

Ibid
ott Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, P5, https://www.hrw.ordreporV20l0/12119/separate-and-unequal/israels-
discriminatory-treatment-palestin ians-occupied
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only if the purpose is piping water to serve thc Israeli settlements. Yet, they don't

fully approve the proposed projects and in addition to the approval needed by the

Joint Water Committee, the Palestinian water projects in area (C) must be approved

by the Israeli civil administration which usually rejects applications for security

reasons. The gross water consumption has declined over the years by Palestinians

people with the population growth.asT

The Israeli's restrictions on planning and military orders forced the

Palestinians in area (C) to spend about one-sixth of their income to buy water on high

costs from small mobile water. The restriction on water has significantly influenced

the Palestinian villager communities, many of them are suffering from not having a

reliable source of water.

The creation of the water infrastructure to serve the Israeli settlers and kept

these sources away from Palestinians. The State of occupation is not taking into

account the principle of equality of water resources of the parties and hence it can't be

justified under any security concerns or any other necessities. The water deficiency

affects tens of thousands of Palestinians and also violates the Israel's obligations as an

occupying power on ensuring the welfare of the occupied population.a8s

Israeli settlements were established based on undeclared annexation of the

Palestinian land and planting of settlements, confiscation of land and control of water

as well as to control the aspects of development and economic growth of these areas.

The Israeli state of occupation took an advantage of the WB environmental features.

They established agricultural and industrial settlements which has a negative impact

on the Palestinian territories, the agricultural settlements fought the Palestinian

economy through the seizure of fertile land, the establishment of settlements by

*'rbid
*t rbid
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bulldozing and burning uprooting trees, destroying wells and malicious methods ideas

of bypass roads that wiped out hundreds of thousands of fruit trees, in addition to the

obstacles placed by Israel to extensive damage to Palestinian farmers on exporting

their products.a8e

The agricultural commercial sector benefits from the discrimination in the

availability of water in the Jordan Valley settlements, which consume a quarter of the

annual water consumption in all parts of the WB. The over extraction and the

customization discriminatory in the northern WB to serve the agricultural settlements

shares the lack of drinking water and the sharp decline in the Palestinians cultivated

land. There are also multinational companies, assist the Palestinian natural resources,

mainly for the benefit of settlementsae0. They Produce, export and marketing the

agricultural sefflements products. Companies also benefit from the reduced

Palestinian agricultural farmsae 
I 

.

The industrial settlements are the milestone in the settlement ent'erprise of the

WB, where it formed the first attraction factor for the settlers, and an offer for the

overall public and consumer services at a competitive price for the Israeli markets

inside its cities. These industrial settlements are provided with the infrastructure

needed, offers discounts to the Israelis and foreign investors on the relevant taxes to

encourage them to invest in the settlements. Israel deliberately established the

industrial settlements near the Palestinian population centers areas, and far to a large

degree from the Jewish communities in order to keep the risk of contamination away

from the Jewish and settlers population. They created the industrial settlements in the

o" BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli
Occupation: The Direct Involvement of Israeli Banks in Illegal Israeli Settlement .Activity and Control
over the Palestinian Banking Market", http://www.badil.ore/phocadownloadpap/badil-

esh Din, citing Justice A. Barak, Jamait Askan v Commander of IDF forces in Judea and Samaria
(HCJ 393/92, Piskei Din 37(4) 785, pp. 794-795).
a'lCorporate Watch, "Companies traOing from Ro'i Settlement."



WB areas of intemational standards; for the production and export to the world

markets, these standards are fading when dealing with the Palestinian labor and with

the healthy environment of the Palestinian population around.ae2

ln the "occupation's Commerce" report issued by the Human Rights Watch

dated l9Jan2016, titled "How do the settlements business contribute

violation of the Palestinian rights" which documented how companies

the Israel's

settlements

confiscation of Palestinian territories and other resources by the Israeli authorities as

they benefit from these violations and the Israel's discriminatory policies that offer

privileges to settlements on the expense of Palestinians such as land, water and

goverrrment aid. It also helps the settlement's companies to deepen the impact of the

Israeli discriminatory policies that favors the settlers on Palestinians, although the

settler's presence there is illegal" and companies to stop working in the Israeli

settlements, as well as financing, servicing and trading with them in order to comply

with their responsibilities in the human rights.4e3

Human Rights Watch Report under the United Nations guidelines for

business and human rights states that companies should respect the human rights and

to identify any possible negative impact of their work and duty but; because of the

illegal nature of the settlements according to the foundation of the Geneva

Conventions, companies cannot mitigate their contribution to the Israel's violations as

long as it works in the settlements or cooperate in commercial activities related to

sefflements.

o" BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli
Occupation: The Direct Inyolvement of Israeli Banks in Illegal Israeli Settlement.Activity and Control
over the Palestinian Banking Market", http:/iwww.badil.org/phocadownloadpap/badil-

w/publ ications/research/in-focus/comql ic it-companies-ar.pdf
Report of (human rights watch), " Israel Businesses Should End Settlement Activity"

https://www.hrw.orgy'news/2016/01/19/israel-businesses-should-end-settlement-activity (January 20,
2016)

facilitate the business development, these companies contribute to the illegal



Companies are engaged in a number of supporting activities, some participate

in the management procedures, Human Rights Watch investigated in an Israeli bank

that financed the construction and building of settlements, and in the waste

management's company that combines settlement's trash and addressed in the landfill

in the Jordan Valley serving exclusively in Israel and Israeli settlements.aea

Other companies are located in settlements or industrial zones which are

usually attracted to settlements; because of the cheap Palestinian labor or the

affordable taxes. The Human Rights Watch investigated the fabric maker in a

settlement industrial area that provides fabrics for a US major retailer. The factory

moved to Israel in October 2015. About 20 industrial settlements area host around

1000 plants, the Israeli settlers supervise on the cultivation of 9,300 hectares of

Palestinian lands, industrialists and agricultural producers in the settlements issue, as

most of these goods, are typically labeled made in Israel. For that, the Human Rights

Watch says that other countries are to ensure that any imports of goods it receives

from the settlements should be consistent with its obligation under the IHL and not to

recognize the Israeli sovereignty over the ocbupied Palestinian territories.ae5 This

includes the prohibition of goods tagged as biiing made in Israel.

Companies in the Settlements take advantage of the Israeli army large patches

confiscations of land in the WB by turning it into lands for the settlements.4e6 This is a

breach of the IHL, which prohibits the occupation power of any use of the occupied

land resources for their own benefits. Some of the lands are owned by individuals

osa 
Report of (human rights watch), " Israel Businesses Should End Settlement Activify",

https://www.hrw.or9news/2016/01/19/israel-businesses-should-end-settlement-activitv (January 20,
2016)
o" Ibid
4'UBADIL 

Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli
Occupation: The Direct Involvement of IsraeliBanks in Illegallsraeli Settlement.Activity and Control
over the Palestinian Banking Market", htto://www.badil.ore/phocadownloadpap/badil-
new/publ ications/research/in-focus/complicit-companies-ar.pdf



Palestinians, which remarks another violation of prohibition in IHL, as the Israeli

army imposes tight restrictions on the arrival of many Palestinians land owners to

neighboring settlements farms.aeT

. Arvind Ganesan, the director of human rights and business department at

Human Rights Watch said that: "settlement's companies inevitably contribute to

Israeli policies which violate the rights of Palestinians and discriminate against them,

taking advantage from the Israel's looting of lands and resources. The only way for

the companies to respect the human rights obligations is to stop working in Israeli

settlements and must take into account the fact that they use the land, water, metals

and Palestinian resources into their settlements, and how these operations are not

legal, and Palestinians pay high prices for that" ae8'

The World Bank in 2013, stated that the Israeli restrictions on area (C)

annually cost the Palestinian economy $ 3.4 billion or about 33 percent of the

Palestinian GDP.4ee The settlement's companies contribute to these illegal and

discriminatory policies and benefit from them. They leave many Palestinians trapped

without alternatives but to work in Israel or the settlements using opportunities to

work for lower wages without the protection of workers'rights measures.500

This system provides for Palestinian workers in the Israeli settlements very

few protection measures, Israeli's govemment officials said that they did not conduct

any supervision on Palestinians working conditions in the settlements because of the

ot' Ibid
ae8Report of (human rights watch), "lsrael Businesses Should End Settlement Activity",
https://www.hrw.org/news/2O I 6/0 I / I 9/israel-businesses-should-end-settlement-activitv (January 20,

2016)
o"rbid
tooReport of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, P5 , https://www.hrw.ordreport/2010/12l19/separate-and-unequal/israels-
di scriminatory-treatment-palestinians-occupied
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ambiguous legal status of workers under the Israeli laws, which makes Palestinian

vulnerable to be abuseto'. L 2007, the Israeli Supreme Court ruled that the dual legal

system in the West Bank, which applies the Israeli civil law to settlers and military

laws on Palestinians, which discriminates against Palestinian workers; but the

goverrrment, has not complied with this provision yet. The Military law provides

certain protections, such as the minimum wage, but since 2006, the Israeli Civil

goverrrment was responsible for this implementation.

Human Rights Watch concluded that the conversion of the Israeli govemment

to the Palestinian territories into illegal settlements, and the restrictions related to

settlements are the elements of a broader system introduces discrimination benefits

the settlement's companies, while they are destroying the Palestinian economy. The

Human Rights Watch documented the settlement's discriminatory system as seen to a

large extent, how it hurts too much of the Palestinians and caused forced migration of

them frorn their land, in a report in 2010 entitled "The separation and lack of

equality502".

Israeli and multinational companies, and the bodies attached to them are that

benefit from the settlements, where the generous aid which that promotes Israeli

settlements, play an indirect role in harmful treatment with Palestinians because of

discriminatory Israeli policies. Corporate interests in the settlements take several

forms. Israeli companies are building, and contribution of companies of which owns

50rReport of (human rights watch), "Israel Businesses Should End Sefflement Activity",
htfps://www.hrw.ore/newsi20l6101/l9iisrael-busineSses-should-end-settlement-activity (January 20,
2016)
so2Report of Human Rights Watch, "lsrael's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P4, https://www.hrw.org/report/2010/12l19/separate-and-unequaliisraels-
d iscriminatory-treatment-palestin ians-occupied
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its shares from foreign investors, and through the financing and construction of
I

building settlements and a strong infrastructure.503

These Companies contribute to the violations and discriminations of rights

against the Palestinians. For example, through their illegal activities on the

Palestinians without the compensation and just in favor of the settlers benefit, or

activities consume the natural resources such as water. ThiS also acknowledges the

assistance and exemptions of Israeli goverrrment from taxes and inequality in the

availability of infrastructure facilities, permits and export channels. On the other side,

the Palestinian side is prohibited from such exemptions that mostly result in a

competition clash with the existing companies working in Palestine, Israel and the

international markets. 5oa

While the states hold the primary responsibility for the compliance with the

IHL and IFIR law. tn lOaitlo, to the UDHR, the preamble to each of the Covenant on

Civil and Political Rights and on Economic, Social and Cultural Rights and the

International Covenant International Covenant, recognize that others opposed to

countries, especially individual defendants and responsibilities of human rights, has

been extended to legal persons of which companies and businesses, as well as natural

persons. Also, there is a universal consensus that companies and businesses bear

directly for human rights that amounts to international crimes and of which causes

slavery, genocide, war crimes and other crimes and much more. Moreover, it is

possible to bear the corporate responsibility to adhere the international standards of

human rights, with respect to the criteria entered in the application of national laws

to' 
Report of (human rights watch), "lsrael Businesses Should End Settlement Activity",

https://www.hrw.orgy'news/2016/01/19/israel-businesses-should-end-settlement-activitv (January 20,
20t6)
uooReport 
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d iscriminatory-treatment-palestin ians-occupied



and legislation in the countries where the companies operate within the space based

on legal framework. The focal official of the Special Representative of the Secretary-

General of the United Nations on companies and businesses and human rightssos,

states that the companies are responsible for the "respect" of human rights506.the

Corporate responsibility to respect human rights and include a commitment to

formulate, implement and monitor the implementation of human rights policies, stated

in treaties and conventions of the ILO to avoid complicity in violationss0T.

The Information collected by the bodies and missions of the UN, research

institutes, and the human rights organizations indicate that businesses have enabled

the building and growth of the Israeli colonial project and other related, which raises

concerns about the human rights violations and activities and facilitated it and causes

violations directly and indirectlytot. It can be prove that the involvement of companies

in violations of the international law, committed by Israel in the occupied Palestinian
,

territory in different ways.

The main form of this involvement includes the participalion in industry and

agriculture colonies, the construction in the occupied tenitory and provides services to

the colonies, the exploitation of production and resources of the occupied territory,

control of the population, private security work in the occupied territory, build the

'o'The framework agreement was published in 2008, certified by the United Nations Human Rights
Council.
s06John Ruggie, "Respect, Protect and Remedy: A Framework for Business and Human Rights,"
A/HRC/8i5, April 7, 2008, http:i/www.reports-and-materials.orgR uggie-reoort-7-Apr-2008.pdf
(February 25,2016)
to'lbid
totHuman Rights Council of the United Nations, "Report of the International Independent- Fact finding
mission to investigate the implications of Israeli settlements on the civil, political, economic, social and
cultural rights of the Palestinian people in the Occupied Palestinian Territory, including East
Jerusalem", section 96
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annexation wall, as well as providing specialized equipment and services for other

purposessoe.

Moreover; the session of the Russell Tribunal on Palestine held in London

divided the companies attributed activities which have been described as a support for

the violations of the international law in three categories of offenses:

l. by supply of equipment and materials for military vehicles used by Israel

during the aggression on GaZa and the provision of the security equipment

used at checkpoints on roads leading to the construction of the annexation

wall, and to supply security equipment to the Israeli settlements in the

Occupied Tenitories.

Various types of assistance to the Israeli settlements in the occupied tenitory.

Different Forms of assistance in the construction of the annexation wall in the

occupied territory.

Israel continues to strengthen and consolidates its colonial activities according

the report of the UN fact-finding mission, issued in 2013 through measures relating

infrastructure and security, in violation of the IHRL and IHL and crippling at the

same time to create a contiguous Palestinian state, which viably undermines the right

of the Palestinian people to find their fate. The mission also concluded that the

settlements are seriously an effect on the rights of the Palestinians, including: the right

to self-determination, non-discrimination, freedom of movement, equality, fair trial,

freedom from arbitrary arrest, the freedom and security of their people, freedom of

expression, freedom of access to places of worship, the right to education, housing

soeCenter of Israeli Researches , "Who Profits from Occupation", in violation through exposing the
involvement in business companies in Palestinian and Syrian territories controlled by Israel, for more
details see: http://www.whoprofits.org

2.

3.

to

to
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and adequate standard of living, property and access to natural resources, while these

rights are violated consistently and on a daily basis.

For deep details of the construction sector in the Israeli settlements, it is

necessary to look carefully at some of the business and industries such as real estate,

housing construction, infrastructure projects, building materials and equipments. The

construction and real estate can strengthen the Israeli colonialism in furtherance

directly. Moreover, the participation of companies in the colonial project include the

provision of services and facilities, such as construction, demolition, and surveillance

equipment, services, security, tools, construction materials, heavy machinery, and

many others.

Recent reports issued by focusing on a number of the I-N bodies their

attention on the possibility of corporate complicity in intemational crimes related to

the Israeli colonies in the WB, including East Jerusalems'o. For example, in May

2013, the Special representative of the UN called for an immediate halt to break a

highway for the colonial pu{poses, which would cause irreparable harm through

banditry and prevent access to kindergartens, schools, health clinics, offices and

places of worship. He stressed on that the establishment of the public highway

involved illegal acts and the companies should bear the responsibility.

As there is a great deal of the annexation wall and apartheid path inside thc

WB, which takes into account this additional track expansionist designs of the

colonial assemblies. Through the construction of the annexation wall, Israel is

denying the Palestinians access to their land, violate their property rights, and shows

adherence to a serious degree of freedom of movement, in violation of Article 12 of

,,oHumanRightsCounciloftheUnitedNations,,,Reporto,,n.,o.

human rights in the Palestinian occupied territories since 1967, Richard FALK, section 39,( January I 3,

20t4).
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the International Covenant on Civil and Political Rights. Moreover, the International

Court of Justice in its advisory opinion says, which confirmed the illegality of the

construction of the Wall and its associated regime and to which it has already referred

as earlier in this study. The referee pointed to the responsibility of States by saying

that:

(....) All States have the obligation not to recognize the illegal situation

resulting from the construction of the Annexation Wall in the Occupied

Palestinian Territory, including East Jerusalem and its environs. All of which

are also obliged not to render aid or assistance in maintaining the output by

such constructionsll.

Its resolution (ES-I0/15) UNGA endorsed the advisory opinion of the Intemational

Court of Justice which not condemns only the companies participated in the

construction of the illegal annexation wall, 53 companies participated not only on the

actual construction of the wall but also include investments. The participation of

banks and other financial services as same, which is another form of maintenance and

support for the industry and the colonial activities, both have been implemented

through the provision of loans to homebuyers and the construction projects in the

colonies, or by providing financial services to Israeli local authorities in the WBsl2.

Doing business with companies located in Israeli settlements, or with their

products considered as a participation in the Israeli settlement. The agricultural export

represents one of the most profitable sectors in the Israeli market, noting that many of

these products are exported from Israel are grown settlements on the land of

5rr International Court of Justice, Advisory Opinion

"'BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli

Occupation: The Direct Involvement of Israeli Banks in Illegal Israeli Settlement.Activity and Control

ouer ihe Palestinian Banking Market", http://www.badil.org/phocadownloadpap/badil-
new/publications/research/in-focus/complicit-companies-ar.pdf



Palestinian territory, exploiting the land, water and other natural resources of this

landsl3. In addition to the industrial settlements that already have been discussed

about ,which occupies economic importance and is indispensable to the State of the

occupation, while these industries take support from the State of the occupation

through the low rental rates, and tax incentives, and tolerated in protecting the

environment and labor laws. In addition to the theft of Palestinian natural resources by

Israeli companies in the WB, such as the Israeli water company that is stealing water

and supplying of all Israeli settlements with the Palestinian water.Sl4

Based on the above information and in addition to the IHRL and IHL

including the law of occupation, which is applicable on corporate offices and bodies.

Nuremberg America military tribunals of 1948 carried the offiiials of personal

liability of companies for the confiscation of property under the rules of IHL and

other lawst". Co..itment to the principles of human rights that would, at a

minimum, required from companies to determine till when the procedures of

involvement in the violation of rights of Palestinian humanity will take place.

including,'for example, industrial processes and agricultural as rvell on Palestinian

lands which are confiscated by the Israeli authorities in violation of the laws of armed

conflict and based on discriminatory policies.

''' "Corporate Complicity in International Crimes Related to Israeli Settlements in Occupied
Palestine."
5'oRabi," Water Apartheid in Palestine- a crime against Humanify?",
http://www.badil.ordphocadownloadpap/badil-new/publications/research/in-focus/complicit-
companies-ar.pdf
5rsThe Court declared responsible on the officials of Krupp Group for the confiscation and use of
properry "based on German laws which are hostile to the Jews" in breach of Article 48 of the Hague

regulations "that requires respect for the laws of the occupied countries," and Article 46 of the Hague
regulations "which requires that respects for private property: Trials of War Criminals before the :

"Nuremberg Military Tribunals, Vol. IX, United States Government Printing Office, Washington,
1950, pp. l35l-2



5. Conclusion

The fact that the recognition of the state of Palestine and gaining full membership in

the United Nations, opens the door widly to prosecute the Occupying power state and

its officials for committing un - humanitarians acts and war crimes against the

Palestinian people. Hence and for the protection of those human rights that deeply

shock the conscience of humanity that threatens peace, security and well-being of the

world and which are serious concerns of international community. This was a step for

the prevention of crimes and lays a duty on every state to exercise its criminal

jurisdiction over those responsible for international crimes. It guarantees that there

will be an international and permanent international jurisdiction that operates

effectively and with legitimacy. The ICC organs and especially the office of the

Prosecutor, must carry out their mandates independently, impartialy, and objectively.

The situation on the ground stands testament to the continuation of the

colonization's and annexation's policies, which aim on denying the Palestinian People

from exercising their inalienable right to self-determination and the.illegal settlement

activities in the oPt, which were altering the demographic and cultural composition of

the territory, especially in occupied east Jerusalem.

War Crimes are serious violations of the rules of treaty and customary law

regarding the international humanitarian law giving rise to individual criminal'

responsibility. Examples of war crimes include deportation of civilian residents of an

occupied territory to slave labor camps.

The Israeli occupying power settlement's activity in the occupied territories,

including Jerusalem, represents a flagrant violation of the international conventions.



All its settlements in the occupied territories, under the international law, are contrary

to all international principles and the Fourth Geneva Convention of 1949.

Israel and in the occupied Palestinian territories is pursuing a series of policies

and practices that take the form of colonialism, such as the establishment of

settlements in the West B6nk, including East Jerusalem, in addition to the network of

bypass roads, agricultural and industrial projects booming and that benefits only the

settlers but not others. They took advantage of the presence of these settlements to

give legitimacy to a series of violations committed against the rights of Palestinians,

of these rights, the right to life and rights to freedom of movement. The drastic change

that they have done on the map of the West Bank prevents any real possibility of an

independent Palestinian state within the right of self-determination.

Israel is an occupying power and during its settlements permanent expansion,

the construction of the annexation wall, the expansion and racial associated regime to

ensure that Jewish settlers are enjoying the privileges and benefits from the Occupied

Palestinian area which is rich in natural resources. Therefore, the policies and the

practices which are based on apartheid basis should be considered void, as they are

contrary to the rules of international laws and conventions.

Article 53 of the Fourth Geneva Convention, prohibits the occupying power to

destroy any private property, fixed or movable relating to individuals or groups, or to

other public or to social or cooperative organizations, unless the military operations

require this and, Article 46 of the Hague Regulations, prohibits the confiscation of

private property in the territory under occupation.
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The seizure policy implemented by occupying powers of Palestinian land in

the occupied Palestinian territory, involves a comprehensive and systematic practice

justified on security grounds and military necessity. The confiscation's policies

pursued by the Occupying powers of Palestinian land are not in line with the military

necessity standards, approved by the belligerent occupation. The confiscated

territories are allocated for the use of the Occupying power's settlers and not others,

they never mind for the seizure of agricultural resources and water basins or to

destroy it. These practices can not be accepted as they come in response to the needs

of the military forces of the occupying power in the occupied Palestinian tenitory.

Thus, they constitute a breach and violation of the provisions of articles (55), (46),

(52) of the Hague Regulations.

This study has shown how the Occupying power and through a variety of

strategies of legitimisation, has steadily expanded its settlements inside the occupied

territory. Also, it has shown that the most dangerous shift in the course of sefflement's

construction is its blatant role in turning the occupation permanent.

In fact, Palestinians have exhausted their ability to withstand the suffering

caused by settlers along with the occupation army in the provinces of the occupied

West Bank, which is now going without the punishment from the competent

occupying power's authorities where they do not take the Palestinian's complaints

seriously in respect of settlers attack and making an effort to carry out serious

investigations to prevent crime and assault. Although, the international humanitarian

law obliges the occupying power to provide protection for Palestinian civilians living

in the territories it occupies, but that the facts taking place on the ground indicate that

they feed the settlers violence in the occupied West Bank and encourage settlers to



commit crimes in order to create a state of fear and panic among residents of the

Palestinian villages and eventually push them to leave.

Al-Aqsa Mosque is mostly influenced, attacks on worshipers in addition to

run-over operations carried out by the settlers, the verbal abuse and the severe

beating. It should be noted that the most radical and extreme sefflers are those living

in neighborhoods settlements that surround the city of Jerusalem and the old city,

which explains the large number of attacks.

The International Community, has viewed this policy as patently illegal, based

on the provisions of the Fourth Geneva Convention that prohibits moving of

populations to or from territories under occupation. For obvious reasons, a decision on

the legality of the settlements would have put the Occupying power Supreme Court in

an extremely difficult situation, acknowledging the legality of the settlements does not

seem to satisff the relevant provisions of the intemational law. At the same time,

denying their legality would invite confrontation with the Occupying government as

well as with significant segments of the Occupying polity. In practice, the Court

managed this very delicate matter by systematically avoiding any decision on the

legality, as such, of the settlements policy. Although the Court exercised its

jurisdiction in numerous petitions originating in the occupied territories, including

military operations and security measures, the one matter it never addressed was the

settlements' legality. The Court dismissed petitions attacking the settlements policy

for being "general," that is, running counter to the judicial legacy of deciding

petitions on specific matters, and even as non justiciablesl6.

5f 6 HCJ 4481/91Bargil v.Government of Occupying power [992] IsrSC 47(4) 210
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Indeed, the Court ,has decided questions of legality regarding several

settlements, but only when the issue concerned specific issues of location, as in its

famous decision .to ovemrle the establishment of a settlement on land taken from

private Palestinian landownersslT. At the same time, the Court has systematically

stated that a general ruling on the settlements' legality was not needed for the

purposes of decidingf:J 
S_tilrF 

particular petitio_ns it did consider. Occasionally, the

Court has also noted that the fate of the settlements will be decided in future peace

agreements between Occupying power and its neighborssls

All what has been mehtioned and because of the ICC purposes in fighting of

impunity against the moSt serious crimes of concern to the international community as

.:-jr:'y1 :ea:.,f-t:. ii-i*S;.-" *'1-'..*'
] **ie.:ii -.-+ €'

a whole must not go unpunished and put an end to impunity for the perpetrators of

these crimes afud, thus to contribute to the prevention of such crimes, it has become

the duty of the public prosecutor's office to face all the gaps that have prevented over

the last decades the Palestinian people of resorting to the international Criminal Court,

which prevented a fair and clear position to the Palestinian issue and thus it prevents

every member of the Occupying power, whether planed or participated or carried out

of impunity.

After deeply searching into the serious violations by the Occupying power

perpetrated on daily basis in the occupied Palestinian territories, the most important is

the Zionist enterprise settlements and the gradual procedures associated with it; very

dangerous for the Palestinian presence in the WB and is dangerous in its eagemess to

continue and expand. They control the Palestinian land, its natural resources, the

crossing borders and the restrictions on the Palestinian citizens of their land and their

homes and deprived of all rights guaranteed by all international conventions.

t'' HCJ 390179 Dweikat v.Government of Occupying power [980] IsrSC 34(l) l.
t't HCJ 610178 Oyev v.Minister of DefenseUgTgl IsrSC 33(2) I13, l3l, 134



Recommendations

Based on what was introduced through out the research, the most important findings

can be summarized as:

It is not only the Israel's refusal to comply with the international legitimacy to the

implementation of the LIN Security Council resolutions and the international

conventions related to the Israeli occupation of the Palestinian territories and, the

building of settlements, the construction of the annexation wall, the Fourth Geneva

Convention and the Paris Economic Convention; but it's ongoing Judaization

procedrres against the Palestinian land in East Jerusalem and the WB alike.

These Israeli settlements are illegal and threaten the possibility of implementing a

solution based on two states. As a part of this solution, all Israeli settlements must

be evacuated and emptied, including those in occupied East Jerusalem. One of the

ways to achieve a peaceful evacuation of the settlements is if the Govemment of

Israel withdraws all economic incentives and other incentives that attract Israelis to

live in the occupied territories. Israel should offer financial compensation to the

Palestinians for the Palestinian properties that were robbed or destroyed'

The provisions and rules of international humanitarian law are obligatory and must

be applied and adopted in judging the actions of the Israeli occupation in the

Palestinian territories.

The absence of spatial jurisdiction does not preclude without Palestine's accession

to the Rome Statute as the independent validation has been previously accepted

with a similar situation, such as the Cook Islands entities (Cook Islands) which is a

subsidiary entity for New Zealand.

Although there are some drawbacks, but the extent of the need for the International

Criminal Court can not be questioned and, we hope that the court and within the
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framework of neutrality and independency achieves the aspirations of the people

justly and fairly.

Because the International Criminal Court will not consider the crimes committed

only after Palestine's accession to the Rome Statute, the issue of the Israeli

occupying power settlements must be raised as an intemational crime.

The Settlement construction violates the rights of the occupied peoples enshrined

in the international law with regard to human rights. Among the violated rights, the

right to self-determination, equality, property, a decent standard of life and

freedom of movement.

o The Israeli occupying power's construction and expansion of the settlements in the

occupied territories is an infringement on the rights of the people and the territorial

integrity and a violation of the international laws.

The Foreign governments are supposed to ensure that the,laws and regulations that

give taxes breaks for charitable donations or charitable organizations that support

settlements, are laws and regulations consistent with the obligations of

goverrrments to cnsure respect for the international law, including the international

law on banning discrimination. For example, many of the American charitable tax

exempted organizations funds the created settlements through the illegal land

seizures, acts of planning and construction with the exclusion of Palestinians from

benefits and similar aid and, continues to violate the human rights of the

Palestinian population in the WB by the continued expansion and land

confiscations, and" continued restrictions on freedom of movement and other

practices. The US Congress shall ask the General Accounting Office to prepare a

report on the final amounts and uses of tax-free and transferring funding to the



settlements and the legality of tax exemptions of support in cases of this type,

accordance with the international obligations of the United States.

Companies that benefit directly from discrimination promptly and impartially has

to review the effects of their activities on Palestinian human rights and to set up

plans to prevent and mitigate these violations, consistently with its own standards

of ethics and with the international standards, such as prepared by the

representative of the Secretary General of the United Nations on companies and

human rights, and the economic cooperation Organization evidence and

development guidelines for the multinational Enterprises, which calls for

companies to respect the human rights of the affected by the companies activities.

For Israel and instead of issuing demolition orders, adhere to "facilitate the work"

in the educational institutions. The human rights obligations on Israel as an

occupying power demanding not to destroy the homes but only as a last resort and

to provide residential alternatives at least equal to what was demolished. In the

rights of individuals at risk of forced displacement, Israel is obliged to pay

compensation for the displaced persons and to allow them to retum to their lands.

. Israel has to accept its obligations as an occupying power to refrain from

supporting and providing assistance and incentives for settlers and settlements and

regional councils in the WB, including East Jerusalem, to dismantle the

settlements, and guarantee the rights of the Palestinian population.

An immediate end to the discriminatory policies of settlement that works for the

benefit of settlers and harm the Palestinians and to treat them at least equally as

settlers is treated.



Requests of an invalidity membership of the so-called Israel in the United Nations

for not fulfilling the terms of this membership since 1949, the date ofjoining the

United Nations, the Partition Resolution l8l.

There are interim steps that must be done immediately to reduce the touch of

human rights and violations of the international law as much as possible. This also

requires the govemments of the Occupying power to stop the new constructions,

whether in order to establish new settlements or to expand the existing settlements;

and to freeze the new bypass roads, to stop the confiscation of land for these

purposes, the return of all non-built-up lands of the Palestinian villages and cities,

the abolition of planning committees for settlements, thus practically negate the

powers of local authorities, including the preparation of structural and on the

issuance of building permits schemes; desist from encouraging Jewish settlers to

move to live in the settlements originally Palestinian lands.
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6. Apendix

o ' APPENDIX -1

The most prominent stages of the Palestinian cause in the United Nations:

Every year, the United Nations General Assembly adopts resolutions, confirming the

inalienable rights of the Palestinian people's, including the "right to self-determination

and establish their independent state," the "right of return," "sovereignty over natural

resources," and the "illegality of settlements."

o Nov29, 1947: The United Nations General Assembly adopted the Resolution

181, provided the partition of Palestine which at that time was under the

British Mandate; for the establishment of two states: ( Palestine, and Israel)

Decll, 1948: the United Nations General Assembly adopted the Resolution

194 which protects the Right of Retum and Compensation for Palestinian

Refugees.

Oct14, 1974: the United Nations General Assembly adopted a Resolution

recognized the right of Palestinian people to self-determination and

independence.

Nov22, 1974: the United Nations General Assembly adopted a resolution to

recognize the PLO as legitimate representative of the Palestinian people;

where the organization has obtained the observer status at the United Nations,

as "National Liberation Movement".

Nov 2, 1977: theUnited Nations General Assembly adopted the resolution (B

40132) that consider Nov 29 of every year a day of global solidarity with the

Palestinian people.
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Aug 20, 1980: the Security Council adopted the Resolution 478, which refused

to recognize Israel's decision to annex Jerusalem; and considered it a null, void

and illegal.

Novl5, 1988: The National Council of the PLO declared an "independent

State of Palestine" and accepted the United Nations Resolutions 242 and 383,

which call for Israel's withdrawal from the Occupied Palestinian Territory in

1967; at that time, the National Council instructed the Executive Committee of

the Palestine Liberation Organization to undertake the Government tasks of

the State of Palestine. Based on the Declaration of Independence, the United

Nations General Assembly adopted a Resolution to replace the nomination of

Palestine in the United Nations from the PLO Mission to Palestine Permanent

Observer.

Jul 9, 2004: the International Court of Justice issued an advisory Opinion

which confirmed that the Israeli wall in the occupied Palestinian territory is

illegal and, Israel must remove and dismantle it and; affirmed the legal

responsibility of the international community to embody the Palestinian right

to self-determination.

Mar 22, 2012 the Human Rights Council of the United Nations decided to

establish an international investigation mission on the implications of the

construction of the Israeli settlements on the Occupied Palestinian Territory,

including East Jerusalem.

Nov 29, 2Ol2 the United Nations General Assembly voted to raise the status

of Palestine at the United Nations to an observer state.
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. APPENDIX.2

The most particular United Nation's resolutions regarding the Palestinian cause:

t

United Nations General Assembly adopted theo 29 Nov, 1947 the

Resolution l8l on the future government

provides for the equality between the two

other's rights in the establishment of the

respect the minorities and the special legal

rof Palestine. The resolution

riations while respecting each

t'{vo states on the territory of

I

Palestine, which was under the British Mandate, and both countries must

ulw of Jerusalem.

l,^i,. I I Dec, 1948 the United Nations General Assembly adopted the

I

Resolution 194, which emphasizes that refugees should be allowed to

return to their homes as soon as possibl8 and, the need to provide

I

compensation for any caused damages, as lwell as the right to resettle

I

Palestinian refugees who choose not to returt and compensation for their

I

losses. The United Nations has decided to 'establish the United Nations

I

Committee in order to defend the rights of Palestinian refugees.

o Nov 22, 1967 The UN Security Council Res8lutions 242 and 338 October
I

22, lg73 calling for the withdrawal of Israel [from the territories that were

I

occupied during the 1967 and 1973 *arr, anb calling for a just settlement

I

of the refugee problem. 
I

I

o Dec 6, lgTg the United Nations General hssembly Resolution 34170,

I

which emphasizes the need for any solution to the conflict, in conformity

with the right to self-determination, regardlels of whether the parties will

I

negotiate on?
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Dec 15, 1988 The General Assembly resolution 431177, which recognizes

the Palestinian announcement in 1988 of a Palestinian state in line with the

UN Resolution 181?

Security Council resolutions 476,480, 1322, 1397, 1402 and 1403 for the

years (1980, 1980, 2000, 2002,2002,2002), respectively, which reaffirms

on the fundamental principle of the international law and the United

Nations, where acquisition, possession or conquest of tenitory by force is

not acceptable, in addition to the unconditional application of the fourth

Geneva Convention on the civilian population in the occupied territories.

The resolutions 1405 on Apr 2002, 1435 of Sep 2002, l5l5 Nov 2003,

1544May 2004,1850 of 2008, and 1860 of 2009 are also of great relation

to the Palestinian cause.

The 63rd session of the General Assembly of the United Nations adopted a

number of resolutions on the Palestinian issue. These important resolutions

are related to : the permanent sovereignty over the natural resource in the

occupied Palestinian territories5le, the right of the Palestinian people to

self-determinations20, the Palestinian refugeess2l, the displaced persons in

1967522, the work of the Special Comrhittee to Investigate Israeli

Practicess23, the applicability of the Fourth Geneva Convention'24, the

"' A/RES/63/2ol

"o A/RES/63/165t" A/Rgs/63l9rt" r.li.r,stoltgzt" A/RES/63/99
s24 l,/xpsl63l96
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peaceful settlement of the Palestinian issue52s, the Israeli settlements526 and

the Israeli practices in the occupied Palestinian territoriess2T.

s25 AlRr,src3Dg
s26 AlRESt63/97
5" I/RES/63/98
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. APPENDIX -4

There are now more f han 5OO,OOO lsraeli settlers living in 2f 7 settlements in the lsraeli-occupied lflest Bank including

East lerusalem. lsrael prohibits Palestinians from developing the ateas it designates fot settlement regional countils.

which make up 7O percent of the part of the West Eank under its administrative conltol, called Area C.
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. APPENDIX.s
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