








ABSTRACT

This research deals and discusses one of the most sensitive and
complicated issues regarding the Israeli’s occupation in the Palestinian
Territories, which is one of the' most violent and aggressive occupation
that mankind have wiinessed and gone through. The recognition of the
state of Palestine by the United Nations and the membetship acceptance
by the International Criminal Court has become very supportive to focus
on the Palestinian violated rights under the Israeli occupation, which has
committed various violations of Geneva conventions in addition to the
misrespect of the International norms during armed. conflicts. Hence, as
Palestine has been just recognized and become a member of the ICC; the

research will illustrate some of the beneficial aspects for Palestinians

through the ICC.

The research scope focuses on the ICC’s legal position and its
jurisdiction on the Palestinian cause, and more precisely, on the Israeli
settlements over the Palestinian territoriés, as considered as a war crime

under the Rome Satute.

The creation of an.independent Palestinian State is threatened by
the Israeli's daily's serious violations. However, attempts of civilian
killing, displacing and lands confiscation have been only 'serving and

benifiting the settlements expansion projects.
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Moreover; the legal position of the occupied Palestinian territories
is discussed in three main title;c., the historical brief, the Palestinian State
recognition in the UN and the applicable International law. Moving on,
we focus on the ICC through three titles; its essence, crimes under its
jurisdiction and Palestine in the ICC. Then focus has been made on the
settlements as war crimes, its *le_gal' status, regime and policiés. Finally;
the Israili’s settelments as violations of international law and human

rights have been addressed.
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A. Abbreviations

In this paper, there are few terms; which have been mentioned for important Legal,

political and geographical implications which are achieving its purposes as follows:

PLO Palestine Liberation OrganiZation
OPT Occupied Palestinian Territory
P'A Palestinian Authority

GS Gaza Strip

WB West Bank

WHO World Health Organization

Occupying power: It is intended to Israel-as the occupying power of Palestinian

territories

IDF Israeli Defence Forces

ICA Israeli Civil Administration

IHRL International Human Rights Law

IHL International Humanitarian Law

UDHR Universal Declaration of Human Rights

ICESCR International C.ovenant on Economic, Social and’Cultural Rights
ICERD International Convention on the Elimination of All Forms of Racial
Discrimination
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HRW ﬁ Human Rights Watch
ICC International Criminal Court
ICJ International Court of Justice

Oslo: The agreements that signed by and between PLO and the Occupation power

(Israel) in the Norwegian capital, Oslo.

Green Line Areas: The line that separates the occupied Palestinian territory in 1948
and the Palestinian territory which was consequently called (West Bank), and the

southern part, called (Gaza Strip), all of which constitute the historical Palestine.

1967 Zone: The Palestinian lands occupied by Occupying power (Israel) after the war

of June 5, 1967.

The settlement: The Jewish colonial project on the occupied Palestinian territories,

including Jerusalem.

The Settlement colonies: Lands dedicated to the civil or paramilitary Jewish
Occupying power settlements, which were established in 1976 and is still expanding

to the present day.

Outposts: A civil or paramilitary building not officially approved by the occupation
authorities, but they havé infrastructure and military protection, which is in fact the

core of establishing new Settlement colonies.

Settlements District councils: The Occupying power local government entities
representing settlements in the region. So that each council area is governed by a

number of settlements

"Yesha" Council: Colonial settlement of West Bank and Gaza Strip settlements.
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Occupied Area: Is the area of land on which the settlement activites are applied such
as construction, public utilities, industrial or agricultural areas, facilities etc. It does

not demonstrate the actual size of the land confiscated by the settlements.
Dunum: The unit of measurement equivalent to 1,000 square meters.

The settlement process: is the term alternative to the term "peace process" given that
what happened until the day of the negotiations is to delve into the issues of political

settlement, not a peace process.

Settlement structure: it is the settlement facilities and projects of civil and industrial,
agricultural, tourism and infrastructure and all civilian facilities and paramilitary

forces, named and innamed, which constitute settlement body.
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B. Introduction...Core Argument

Israel; (The Occupying Power of the Palestinian Territories) voted' against the
adoption of the Rome Statue, its-principle objection being the inclusion of the crime
of “the. transfer, directly.or indirectly; by the occupying power of parts of its own
civilian population.into the;territory.it occupies”.as .a*war crime. The Occupying
,powér signedthe. Rome Statueinitially but then refused -to. ratify and subsequently

withdrew its signature. L - : A

Acco?diihg‘ to Article 12(35;i:dt§tate which is not a party to the Statue may
lodge a declaration with the Registrar, acgeptir;g the jurisdiction of. the court with
regard to particular crimes,.on 21* January 2009, the Palestinian Authority (hereafter
PA), filed.an Article 12(3) declaration, ,signed by- the Minister of Justice. The
declaration accepted the ICC jurisdiction over crimes committed on “the territory of

Palestine” since_zlschply 2002, .when the ICC Statue came into force.

This ir‘nplies‘ it's appli_cabigj[y on C‘Taza, Strip, the West ;Bank and East
J_erusaﬁlyelm. Folllqwing_ the c‘leclar‘a}tiop, submissions were made to the ICC Prosecutor,
addressing whether the PA ?Qeclaratiori_)‘meets statutory requirerrilel__)'ts. Many of the
arguments, for and against,thg Court’s acceptance of the declarations, were based on
tpg qu‘estipptorf‘ yvhether or not Palestine;;is a State}c‘a}zab'lf;‘.of ac‘c’epting’the jurisdiction

of the Court. _ | .

R |

On 29™ November 2012, the United Nations General Assembly adopted the

resolution 67/19, which elevated Palestine’s status from “Observer Entity” to “Non-

vl b A LI i

Member Observer State”. The resolution settled the dispute over Palestine’s status as
Lt . v ¢ 4

a state under the international law, thus extending the membership options to the State

LS ‘ +

of Palestine permitted to states, including the Rome Statute of the ICC.
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On 1* January 2015, the registrar of the ICC, Herman von Hebel, announced
that he received a declaration signed on 31" December 2014 by President Mahmoud
Abbas baséd on-article 12, paragraph 3 of the Rome Statute, in which Palestine
acceded to the jurisdiction of the Court as of* 13™ June 2014. He added later that he
had sent President Mahmoud Abbas a letter, dated 7™ January 2015, informing him
that the Palestinian declaration was accepted and that it was referred to the

prosecutor’s office for further examination.

On 2™ January 2015, Palestine lodged its declaration of acceptance of the
Rome Statute with the United Nations General Assembly. On 7™ January 2015, Sidiki
Kaba, the president of the Assembly of Stat‘es Parties to the Rome Statute of the ICC,
issued a statement welcoming Palestine as member in the Rome Statute and the treaty

governing the privileges and immunities of the Court.

By ratifying the Rome Statute, Palestine gained membership in the General
Assembly of the Member States of the Rome Statute, as such, it will have a
permanent representative in the Assembly and will have the right to vote during its
annual meeting. Additionally, Palestine has the right to demand the office of the
prosecutor to investigate crimes that fall within the jurisdiction of the Court (Art. 13-

A), whether such crimes were committed within or outside Palestine’s territories.

By becoming a member of the ICC, Palestine has settled a long debate that
was testing the patience of Palestinians. The main question is:,Does the ICC have
jurisdiction over crimes committed in Palestine? By ratifying the Rome Statute and
giving the Court jurisdiction, the Court’s prosecutor is required to open investigations
of crimes alleged to have been committed in Palestine since 13™ June 2014 (v;fhen the

Palestinian government accepted the jurisdiction of the ICC) and crimes that may take

L w e ;o e . -
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place in the future and fall within the subject-matter jurisdiction of the Court such
as: deportation and illegal transfer, destruction of property, genocide and the threat of

genocide, apartheid war crimes, and crimes against humanity.

One of these crimes will be put as the settlements in the Occupied Palestinian
Territory (OPT), including east Jerusalem, its first was established in 1967, the year
the territory fell under the Israeli occupation. Since then, the occupying power, has
engaged in the colonization and illegal exploitation of the occupied Palestihian

territory.

The Occupying power has established over a hundred settlements in the West
Bank, dozens of more outposts settlements that are not officially recognized by the
authorities, were established on vast tracts of lands taken from the Palestinians in
breach of the international humanitarian law. The very existence of the settlements
violates the Palestinian human rights, including right to property, equality, a decent
standard of living and freedom of movement. The Occupying power’s dramatic
alteration -of the West Bank map has precluded realization of Palestinians' right to

self-determination in a viable Palestinian state.

As the occupation is a temporary state; the occupying power does not acquire
the occupied resident’s sovereignty. However, the nature of the Israeli occupation is a
long-term which dominates all aspects of life in the Palestinian territory. Today, the
on-going creation and expansion of the Occupying power settlements in the oPt pose
the-single greatest threat to the establishment of a sovereign Palestinian state, this
expansion has fragmented the occupied Palestinian territory and society, denied the
Palestinians access to vital land and water resources, commercial markets and

essential social, educational and health services.
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The Israeli's settlers population in the OPT has grown each year by between
5-5.7%, it is three times the average population growth'inside what's called Israel. For
more than four decades, the settlements activities in territories occupied in 1967 have
undermined the Occupying power’s security and corroded hopes for peace and
stability in the region. This continued settlements activites violate the Occupying

power’s international commitments.

The illegality of all settlements activities in the OPT are not subject to dispute.
International law and International Humanitarian. law consider them illegal. This
position has been repeatedly reaffirmed -and embodied .in various United Nations
(UN) resolutions, includir}g UN Security Council resolutions 904, 471, 465, 452, 446,
252, 267, 271, 478, and 672. There is also international consensus that Occupying
power’s settlement activities constitute a grave violation of the 1949 Fourth Geneva

convention relating to the Protection’of civilians in times of War.

The obligations put by the IHL on Tsrael, .as it is the occupying power of the
Palestinian' territories, is based. on the fourth regulation appended to the Hague
Convention concerning the Laws and customs of War on Land of 1907 (Hague
Regulations) which reflects an international customary law, as well as the Fourth
Geneva Convention, which expresses an international customary law as well. In that
regard, various resolutions passed by the United Nations General Assembly and
Security Council, as well as the statements issued by.the governments of countries
around the world has confirmed the applicability of Fourth Geneva Convention to the
occupied Palestinian territories and the enforceability thereof by virtue of law. This
was confirmed by the International Court of Justice in its advisory opinion on the

Legal Consequences of the Construction of a Wall in the Occupied Palestinian
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Territory, and the jurisprudence of the International Court of Justice and the practice
confirms that the obligations imposed by the human rights conventions ratified by the

occupying power shall apply to the occupied Palestinian territory as well.

This research is divided into four main chapters, each chapter has different
inter-titles which-explain the content, in the first chapter The legal Status of the
Palestinian Occupied Territories has been assessed, while in the second chapter the
jurisdiction of the International Criminal Court over Palestine has been analyzed, the
third chapter has discussed the Isreli's Settlements in OPT, regarding to legal status,
Settlement Regime and Settlement policies, Finally the fourth chapter has thoroughly
discussed the Violations of the Israeli's Settlements that are inconsistent with the
international laws, and The Implications of the Israeli's Settlements on Civil,

Economic, Political, Social and Cultural Rights.

C. Significance of Research

Based on the responsibility of the international community and the international legal

framework for the protection and-promotion of human rights, and the maintenance of

 international peace and security and to help ending of impunity for the perpetrators of

the most serious crimes of concern to the international community, one of the
international bodies was created for this purpose is the international criminal court
and -closely to all the international principles , it is important to understand and
analyse the Problem of Palestine joining the ICC énd its jurisdiction, and to analyse
the Rome Statute dealing with the crimes. This résearch identifies the importance of

focusing on the Israeli settlements as a crime under the international law, especially as

.a war crime.in the scope of the International Criminal Court, and'to shed lights-on the

10
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legal implications and the violations of it on the basis of international humanitarian
law. It will also contextualize the effects of forced population transfer by factoring in

social, political and-legal conditions in order to delineate the violations of the

Palestinian's human rights.

The purpose of this research is to investigate the multi-dimensional phenomenon
of the Israeli's Settlements inside the occupied Palestinian territory (OPT) in light of
the International law especially the International Criminal Court. The research
recognises the position of the International Community with respect to the
applicability of the International Hufmanitarian Law (IHL) to the OPT and hence, the
illegal status of “settlement construction inside the West Bank and annexed East

Jerusalem.

D. Research Methodology

Analytical, descriptive methodology has been used in this research. In doing so,
Qualitative approach has been adopted, specifically “Content Analysis”. However, the
historical methodology furtherly be taken to illustreate the mentioned facts.

Reliance has been made on exploring the articles of the international human rights
and intemat-ional humanitarian law, the main resources are the official documents of
United Nations conventions, the Palestinian Ministry of Information Center
Concerning Israeli Settlement and Apartheid Wall Affairs, some of the main books
concerning the legal status of Palestine under international law, official reports of
International Organizations, reports of local Organizations, legal articles, and some

official internet websites.

11
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E. Research Limitation

The subjective frame discusses the jurisdiction of the international criminal court of
Article 8(b) (viii)) of the Rome Statue 1998, that defines “the transfer directly or
indirectly by the Occupying Power of parts of its own civilian population into the
territory it occupies” as a War Crime, is the time where the Israeli settlements in the

Palestinian territories amount to war crimes.

An illustration and deep discussion of the Israeli settlements on the Ocuppied
Palestinian territories, as war crime without the interfering of the ultimate number of
different Israeli crimes and violations against the land and the people of Palestine. It
has included the entire Palestinian territories which have been threatened and

suffering from the establishment of settlements in the West Bank and specifically on

.the (c) areas. Moreover, it was meant to include the different time lines where Israel

ever started its projects over the occupied lands, it discusses the hidden games those
were planned and followed by different Jewish and Israeli leaders through the
sequential governments. These settlements are one of the daily violations against the

Palestinian human rights.

12
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1. Chapter One:The legal Status of the Occupied

Palestinian Territories

1.1. Historical Evolution of the Palestinian Legal System

The essence of the ‘Palestinian problem is the cause of people, fate of the nation;
issue of the gradual invasion, and the continuous seizure of the entire country by
military force; the issue of the occupation slaying on the society especially its
children, women, aged people, Muslims and Christian Arabs; replacing its community
of Jews transported in a. foreign political entity, robbed the property of the indigenous
people and the remaining were displaced and subjected to the colonized settlement.
Since the end of the First World War and the collapse of the Ottoman Empire,
the West Bank and Gaza Strip has been .under International control. In- 1917, the
British Foreign Secretary, AJ Balfour, pledged to Lord Rothschild' the ‘establishment
of a National Home for the Jews’ in Palestine®. On 24 July 1922 the Council of the
League of Nations adopted the PalestinezMandate, which came into effect on 29
September 1922 with Britain as the Mandatory power’. The Mandate, in its Preamble,
recognised and encouraged the establishment of a ‘national home for the Jewish

people’ in- Palestine and made tlfis a purpose of its administration®.

'Lionel Walter Rothschild was the 'Lord Rothschild' to whom Balfour addressed his 1917 proposal
regarding the establishment of a Jewish state, and he was the unofficial leader of the British Jewish

community. . )
2y ale Law School,"The Balfour Declaration", http://avalon.law.yale.edu/subject menus/mideast.asp

"(October 10,2015).

*Yale Law School,"Text of the Palestine Mandate",
www.yale.edu/lawweb/avalon/mideast/palmanda.htm (October 10,2015).

*Yale Law School,"Palestine Mandate(Art 2)", http://avalon.law.yale.edu/20th_century/palmanda.asp
(October 10,2015). ’ '
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On 29 November 1947, the United Nations General Assembly
(UNGA) approved a Partition Plan for Palestine,/ three months earlier recommended
by the United Nations Special Committee on Palestine (UNSCOP). The plan provided
for a Jewish State on 56.47.percent of the territory (excluding Jerusalem), and an Arab
State on 42.88 percent of the territory (excluding Jerusalem). The Partition Plan also

provided for an international trusteeship for Jerusalem® as a Corpus Separatum®

(UNGA Resolution 181).

The British Government set 15 May 1948 as deadline for the Palestine
Mandate. The Partition Plan adopted by the General Assembly anticipated a UN
Commission of taking temporary-contfol of the two territories until the independent
governments are established in -accordance with the Plan. On 15 May 1948, an
assembled ‘People’s Council® declared the ((State of Israel)). While this declaration
did not establish for specific boundaries of the new State’, it indicated  willingness to
work with the UN to implement General Assembly Resolution 181. On 11 May 1949,
Israel -the Occupying Power- was accepted as a new member of the United Nations.
Israel’s membership was pursuant to its pledge to honor General Assembly

Resolutions 181'%nd 194''and to accept its obligations under the UN Charter'”.

*(0.65%).

® (Latin word for "separated body") is a tefm used to describe the Jerusalem area in the 1947 United
Nations Partition Plan for Palestine. According to the plan the city would be placed under international
regime, conferring it a special status due to its shared religious importance.

"UNGA Doc A/286 cited in Origins and Evaluation of the Palestinian Problem: 1917-1988 Part I/
UNGA Res A/RES/ 273 (1949).

®It is the name of The Jewish Péople's Council, The Declaration of Establishment of Staté of Israel

°In line with the"Israeli Zionist future plans by the expansion of its settlement to control the largest
amount of the Palestinian territories

1929 November.1947, The General Assembly approved the Partition Plan

"I 1December.1948, The General Assembly approved this resolution which protects the Right of
Return and Compensation for Palestinian Refugees.

2UNGA Doc A/286 cited in Origins and Evaluation of the Palestinian Problem: 1917-1988 Part 11/
UNGA Res A/RES/273 (1949),
https://unispal.un.org/DPA/DPR/unispal.nsf/0/D442111E70E417E3802564740045A309
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Palestinians have lost their community nature after the 1948 war; because of
their geographical dispersion, their actual allegiance to their homeland, community
values, their cultural and national identity and, became unable to express them. They
also have lost their citizenship, rights and obligations; as they were a stateless
nation."’ Lands were occupied by the Israeli Occupation power no longer ke€ps the
Palestinian terms,' Gaza Strip was subordinate to the authority of the Egyptian military
ruler, and then to the administrative governor of Egypt while West Bank became a

part of the Hashemite Kingdom of Jordan.

As aresult of the 1967 Arab-Israeli war, the Israeli occupation forces occupied
both West Bank and Gaza Strip. The Resolution 242 of the Security Council, declared
‘the acquisition of territory by war’ inadmissible and asked the occupation forces to
withdraw its ‘armed forces from territories occupied in the recent conflict’. However
the Israeli Occupation forces did not incorporate into its domestic jurisdiction the

territories occupied in 1967, as it had done in 1948.

At that time the west bank was under the control of Jordan, which exercised
sovereign control of the territory prior to the war fought between the Occupying
power and its Arab neighbors. In the opinion of the Legal Adviser of the US
Department of State in 1978: the Israeli armed forces entered Gaza, the West Bank,
Sinai and the Golan Heights in June 1967, during the course of an armed conflict.
Those arc¢as had not -pre\;iously-‘ been part of the Occupying power's sovereign
territory, nor under its administration. Due the entry of its armed forces, the Israeli

Occupying power established control and began to exercise authority over these

PBADIL Resource Center for Palestinian Residéncy and Reéfugee Rights,"” BADIL Occasional Bulletin
No. 18 June 2004 From the 1948 Nakba to the 1967 Naksa", http://www.badil.org/en/ .

15




territories; and under international law, the Israeli Occupying power thus became a

belligerent occupant of these territories'*.

In October 1974, the Arab League recognised the Palestinian Liberation
Organization (PLO) as the sole representative of the Palestinian people and under its
leadership a Palestinian National Autho.rity could be set up on any °‘liberated
Palestinian land’. In itS concurrent session, the General Assembly affirmed the

Palestinian peoples’ ‘inalienable right to self-determination’ and ‘national

‘independence and sovereignty’. The General Assembly invited the PLO to take part in

plenary meetings addressiné the' question of Palestine and ‘accorded observer status to

it",

The occupation occurs when a territory comes under the control of a hostile

State as a result of the use of foice in an international armed conflict. The

" international legal status of the West Bank, as a territory of international concern

dedicated to Palestinian self-determination, marks any conflict in or related to the
territory as international. The’ conclusion of hostilities between the Occupying power
and Jordan and, Jordan’s renunciation of its constitutional ties with the West Bank
dc;es not alter the status of Israel as an occupying power. The peace treaty between
Israel and Jordan did not.attempt to change the status of the West Bank and Israel has

not claimed annexation of the territory'.

Since the territory is recognised as subject to: Palestinian self-determination,
from thé perspective of the local population, Israel remains a hostile state. The

military nature of the Israeli’s control of the territory underlines its presence as a

"“Opinion of the Legal Adviser of the Department of State to the US Congress on 21 April 1978,
"UNGA Res A/RES/3210 (XXIX) (1974) and UNGA Res A/RES/3237 (XXIX) (1974) respectively.
"*University of Oxford,"Legal Consequences of Israel’s Construction of a Separation Barrier in the
Occupied Territories", http://www.nad-plo.org/userfiles/file/Reports/wallrelated1.pdf (February 2004)
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belligerent occupant. It is possible to argue that the hand-over of civilian
administration to the Palestinian Authority changes the status of the tertitories from
belligerent occupation to stricto sensus. Actually, the territory of concern is those
areas within the West Bank where the separation Barrier is constructed. In those and
surrounding areas, Israel plainly retains effective military control and thus the
occupation continues. So much so that the separation Barrier affects areas
administered by the Palestinian Authority under transitional peace agreements, the

construction of the Barrier in those areas is clear violation of peace agreements'’.

The occupation is not conditional on continued armed conflict or an active
state of hostilities because ‘occupation’ as an act of war itself and is subject to
international humanitarian law. However, because it is a description of status of a
ter'ri"tor}" with correlative internationally enforceable rights and obligations of the
Occupying Power, Israel remains the Occupying Power as long as it exercises
effective territorial control notwithstanding the existence of guerrilla activities or low-
level, sporadic violence. The West Bank as a territory is subject to the Palestinian self
determination and currently under the control of Israel and is also, and according to
international law, a non-self governing territory. The recognition of the territory and
the Palestinian people as a unit of national self-determination makes a foreign
administration susceptible to t:he provisions of.Chapter XI of the UN Charter

(‘Declaration Regarding Non-Self- Governing Territories’').

Ha\;ing formally been part of the Mandate of Palestine and not having attained

final status, the West Bank falls within the definition of Article 73 of the UN Charter

"University of Oxford,"Legal Consequences of Israel’s Construction of a Separation Barrier in the
Occupied Territories", http://www.nad-plo.org/userfiles/file/Reports/wallrelated 1.pdf (February 2004)
"®University of Oxford,"Legal Consequences of Israel’s Construction of a Separation Barrier in the
Occupied Territories", http://www.nad-plo.org/userfiles/file/Reports/wallrelated 1.pdf (February 2004)
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as a territory whose peoples have not yet attained a full self-governiment’status . The
West Bank’s status as a Non-Self-Governing Territory imposes obligations on the

administering power beyond those of international humanitarian law.

The Israeli occupying power, proposes to have annexed East-Jerusalem as
sovereign territory. The international community has consistently rejected this claim

as an unlawful attempt to acquire title to territory by force as prohibited by the UN

‘Charter 1945, the Kellogg-Briand Pact 1928, the Declaration on Friendly Relations

1970 and the Definition of Aggression 1974. Numerous Security Council resolutions
have co’nﬁrmed that the Israeli Occupying power attempts to.change the legal status
and demographic composition of East Jerusalem ‘have no legal validity’ and are null
and void. The General Assembly has taken a similar approach'®. These resolutions

have also confirmed that the international community regards East Jerusalem as

Occupied Territory and which the Fourth Geneva Convention applies®.

"Historic Palestine" includes the land before 1948, which are now areas or
regions within the Green Line, which were called by the Occupying power as "Israel”
and in addition to Jerusalem, the West Bank and Gaza Strip. Historic Palestine
underw;nt in the 1922 British Mandate, as acknowledged by the League of Nations.
In 1947, the General Assembly of the United Nations recommended to make plan to
divide Palestine by which 55 percent of Palestine were allocated to the establishment
of the Jewish state, at a tim; when Jews, most of them were new immigrants,
constituting third of the population, and they took possession of less than 7 percent of

the land of Palestine. And the Jewish armed militias military has begun campaigns to

'"UNGA Resolution ES-10/14 (2003). »

*OThis position is shared by the International Committée of the Red Cross (‘ICRC’): ICRC, Official
Statement, Conference of High Contracting Parties to the Fourth Geneva Convention, Geneva, 5 Dec
2001, para 2 .
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seize more lands of historic Pale;tine, occupying areas exceeded the total areas
recommended by the dividing plan proposed by the General Assembly, and after
several months of military expansion,‘ Zionist forces aniounced on May 14,1948 the
establishment of the State of occupying power Israel. And by the end of 1948, Israeli

occupying power took control of almost 78% of historic Palestine.”!

War of June 1967, the Isra’eli military forces occupied the remainder of
historic Palestine- area amounting to 22% which included the West Bank, East
Jerusalem and the Gaza Strip. The occupying power expanded the boundaries of the
city of East Jerusalem pursuant to a legislation passed, stating that the occupying
power law shall be applied to the regions which Occupying power has extended and
included in itself. The international community refused illegal Occupying power's
inclusion of areas of East Jerusalem, as per the UN Security Council Resolution No.
242. However, despite this resolution the Occupying power started construction of
illegal settlements in the occupied Palestinian territories in violation of international

law, which continues todate.

In 1988 and, as a step to achieve peace, the PLO proclaimed the state of
Palestine with its capital in East Jerusalem including all territories occupied by the
Occupation power in 1967 (including the West-Bank, East Jerusalem and the Gaza
Strip), meaning that the 1967 boundaries are separating the Occupying power (Israel)
and the occupied Palestinian territories as the internationally.recognized boundaries®.
These boundaries are recognized by the international community and supported under

international law which prohibits. the acquisition of territory by force. The.

[

2'palestinian Negotiations Affairs Department, "Palestine Borderline”, http://www.nad-
plo.org/atemplate.php?id=17 (February 25,2016)

“’Palestinian Negotiations Affairs Department,"The Borders of Palestine: A Brief Background”,
http://www.nad-plo.org/etemplate.php?id=10&more=1#2 (Februray 24,2016).
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international community does not recognize the occupying power sovereignty over

any part of the occupied Palestinian territories, including Jerusalem?.

The Occupation government began to colonize the Palestinian land by the
transferring of some of its own civilian population of Jews to the West Bank and the
Gaza Strip in a systematic and organized way, which obviously is breach and
violation of international law. The Occupafion settlements vary in type and size from
nascent settlements or "outposts”, consisting- of a few homes and the settlements
which has constituted complete cities housing tens of thousands of settlers. These
settlements were not usage for military purposes. rather it included agricultural,
industrial and civil settlemients and they have been consistently adopting a series of

:
discriminatory measures aiming to promote and consolidate the settlement projects.
The Occupying government attracts the settlers and encourages them to live in the
settlements through a variety of incentives offered to them, including housing
allowances, income tax decreases, and allocating huge budgets for settlements to
support businesses therein. These incentives are self-explaﬁatery and in contrary to

the claims that this is a "natural growth". Today about three to four times is the rate of
g ) y

population growth within the state of the occupation®.

In 2002, the Occupying power illegally began to build the separation barrier

inside the occupied Palestinian territories in-order to redraw political boundaries and -

this barrier surrounds the West Bank and penetrates in its territory to include most of
the settlements and the settlers living there, it also contributes to the same time in the

seizure of large areas from the Palestinian territories to ensure enabling the occupation

“Ppalestinian Negotiations Affairs Depaﬁment,"fhe Borders of Palestine: A Brief Background",
http://www.nad-plo.org/etemplate.php?id=10&more=1#2 (Februray 24,2016).

*Mideastweb Middle East, "Israeli illegal immigration to Palestine",
http://mideastweb.org/palestine_history_arabic_1.htm (Februray 24,2016).
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from expanding these settlements in the future. The occupying power has already
included areas located in the western side of the barrier and prevented Palestinian
from access to it while facilitating the arrival of the settlers to these areas. In October
2003, Israel announced that the Palestinian territories between the boundaries of 1967
and the separation barrier, northern West Bank, as a closed military zone, and asked
the Palestinians to obtain permits from the Occupation’s authorities to continue living
and for access to this territory. In view of thé racial separation barrier surrounds the
existing illegal settlements and the areas which will be expanded, it is clear that Israeli
Occupying forces are targeting occupying Palestinian lands through the construction
of this barrier, which is not in fact'a security measure for it. Indeed, the barrier doesn't
isolate the occupying power from the Palestinian territories, rather isolates the

Palestinian citizens from each other?>.

Article II of the Charter of the United Nations 1945 requires all members in
their international relations to refrain from threat or the use of force against the
territorial integrity or political independence of any state, or in any other manner
inconsistent with the purposes of the United Nations®®. Resolution No. 242 of the UN
Security Council in 1967 confirms on inadmissibility of the acquisition of territory by
war and calls for the withdrawal of the Occupation armed forces from territories
occupied”’. International Court of Justice acknowledged in its advisory opinion issued
on July 9 2004, the armistice line of 1949 constitutes the legitimate boundaries of the

West Bank and Gaza Strip, considering the Occupying:power expansion, including

“palestinian Negotiations Affairs Department , "Unilateral Re-demarcation of the borders",
http://www.nad-plo.org/index.php (February 24, 2016)

%Charter. of the United Nations, http://www.un.org/en/sections/un-charter/chapter-i/ (February 24,
2016)

2"UNGA Doc A/286 cited in Origins and Evaluation of the Palestinian Problem: 1917-1988 Part [1/
UNGA Res A/RES/ 273 (1949), )
https://unispal.un.org/DPA/DPR/unispal.nsf/0/D442111E70E417E3802564740045A309
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settlement activities and the construction of the separation barrier, as illegitimate and

a violation of its obligations as an occupying power®.

-

1.2. Recognition of Palestine in the United Nations

The israeli-Palestinian conﬂic;'s relation to the. UN began when the British Mandate
government put the subject of its mandate for Palestine on the agenda of the assembly
to decide on the existence a;ld persisten;:e and, in order for the General Assembly to
determine the Israeli-Palestinian conflict and to settle its legal status as soon as the

British Mandate is foregoing.

The United Nations General Assembly passed, during its second session held
on 29" November 1947, its famous resolution number "181," deciding to divide
Palestine under the British Mandate into two states, Israel and Palestine. Israel was
allocated under this resolution about 42.88% of the total area of Palestipe, while
Palestine was allocated remaining 56.47% of the area of Palestine, and 0.65% for the
city of Jerusalem, which had been developed on the basis of the content of the

resolution under International Trusteeship System®.

Palestinians rejected this resolution for being an unfair resolution against their
national cause and national aspirations for independence and .statehood, but at the
same time the Zionist movement, which was leading the Jewish communities in

Palestine, started implementation of the part pertaining to Jewish state by announcing

BUniversity of Oxford ,"Légal Consequences of Israel’s Construction of a Separation Barrier in the
Occupied Territories", http://www.nad-plo.org/userfiles/file/Reports/wallrelated1.pdf (February 2004).
PUNGA Doc A/286 cited in Origins and Evaluation of the Palestinian Problem: 1917-1988 Part I/
UNGA Res A/RES/ 273 (1949) |

https://unispal.un.org/DPA/DPR/unispal.nsf/0/D44211 | E70E417E3802564740045A309
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immediately after the termination of the official British' government for its mandate

over Palestine, for the so-called the state of Isracl on May 15, 1948.

The Israeli occupying forces, didn’t abide by their area allocated under the
dividing resolution, it took over, 77.4% of.the total territory of Mandatory Palestine
territory, in addition, they sought to apply the principle of land without people, and
started implementing a policy for ethnic cleansing by confronting Palestinian through
displacement and expulsion campaigns carried out by their forces for a forced
migration from. their homes and properties located in areas controlled by the

occupation forces™.

The Israeli occupying forces, violated the General Assembly division
resolution, it took over vast tracts of territories allocated for the Arab State, as well as
the implementation of the forced displacement of the population and other crimes and
violation which have not stopped to this day, on December 11, 1948 the United
Nations General Assembly a;dopted resolution No. 194 which provjdes for the right of
return and compensation for Palestinian refugees®’. The UN Security Council has
recommended, pursuant to Resolution No. 69 dated March 4, 1949 to accept Israel's
membership in the United Nations, as the United Nations General Assembly decided
by Resolution No. 273 issued by the third session of the General Assembly on May 11

,1949, to accept the state of Israel as a member in the United Nations.

In order for the General Assembly to emphasize the enforceability of the
dividing resolution and the necessity of respect and commitment by the Occupying

power to the boundaries established in the dividing resolution and to implement the

%Palestinian Negotiations Affairs Department, "Palestine Borderline", http://www.nad-

plo.org/index.php (February 25,2016).
*'Palestinian Negotiations Affairs Department, "Palestine Borderline", http://www.nad-

plo.org/index.php (February 25,2016).
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right of refugees to return, it expressly included in the text of its resolution to approve
the acceptance of the state of Israel in the United Nations, Israel explicit approval
statement to resolution 181.and resolution No. 194 without reservation. The United
Nations General Assembly held on 14™ Oct 1974 adopted resolution recognizing the
right of the Palestinian people to self-determination and independence, and on
20™August 1980 the Security Council adopted resolution No. (478), which refused to
recognize Israel’s decision on the annexation of Jerusalem; and considered null, void
and illegal. However, Israel did not comply with any of the above decisions and did

not comply with at all.

As per the international law, governing relations between sovereign states
meaf!ls that the state is the main body in the international law. However, as of the
beginning of the last century, the international organizations such as the League of
Nations were occupied by bodies who acquired positions as personalities of
international law and then the ndtional liberation movements .began to stand on the
international stage and have their rights recognized in the international law?. The
Geneva Conventions of 1949 and the additional Protocol of 1977 were made to give
these movements distinctive positions‘in p;otection rights as combatants and prisoners
of war. Accordingly, the PLO still possess the most dominant part of land and to the
extent that one can say that the position of the PLO in the international arend is the

closest thing to “state without accomplishing the sovereign state procedures”33.

PLO made various achievements at international level, the most important of
which was the adoption of United Nations General Assembly in its resolution dated

22" Nov 1974 which recognizes PLO as legitimate representative of the Palestinian

32Mohammad Fahad, Al-Shalaldeh, Infernafional Humanitarian Law, Alexandria, Munsha’at al-
Ma‘arif, 2005,170.
3 Ibid, 150
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people. The organization has gained Observers status at the United Nations as a
movement. of national liberation. Observer is not in the meetings of the General
Assembly only but, in all conferences held under the supervision of the UN and the
international organizations which emerge from those. Thus, PLO gained the observer
status in about seventeen Organization spouts of the United Nations, such as
UNESCO, FAO, WHO and other ofganizations“. At the regional level in 1976, it has
become a full member of the Arab League, and member equalent to other countries at
the Non-Aligned Movement and the Orgdnization of the Islamic Conference (OIC).
The achievements of. the Pale:stinian Liberation Organization. are not limited to
political and diplomatic levels but, have been expanded to include economic, cultural,
financial and military -areas as well®>, In 1988,. the nineteenth Palestinian National
Council in Algeria announced the so-called Declaration of Independence of State of

Palestine.

In 1993,. the PLO made a resolution to seek independence through negotiations
and therefore PLO together with Israel signed number of agreements between 1993
and 19'99, known to everyone as "Oslo ‘Accords" whereby Israel recognized the PLO
as the legitimate representative of the Palestinian people. Oslo Accords was put on the
basis of resolving the issues of difficult and permanent status®®. Certain principles

which have been agreed upon within these agreements include:

*On 4 Dec.1975,the Security Council has invited the Palestine Liberation Organization to attend the
ongoing discussions in the Council about the Israeli raids on Palestinian refugee camps in Lebanon that
year. The invitation was based on Article 37 of the Council's procedures and not on the basis of Article
(39). The difference between them is that the first article for the State which is not representative or a
member of the Security Council, while Article (39) to invite persons, This means that the invitation
was directed to the PLO as a «staten.

For example, It is a full-fledged member of the Arab Fund for Economic and Social Development, the
Arab Monetary Fund, and-the Arab Organization for Education, Culture and Science from 1981
*SPalestinian Negotiations Affairs Department/ Claims Resolution, http://www.nad-
plo.org/etemplate.php?id=139 (Feb24,2016)
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(1) The interim period will be time-limited.

(2) Nothing that would adversely affect the negotiations of permanent status shall be

done.

(3) The final solution must comply with the UN resolutions (242, 338), which affirm

the inadmissibility of the acquisition of Palestinian territory by military force.

However, Israel despite the signing of Oslo Accord is still breaching the

provisions of these agreements and principles, and as yet not ended its occupation. It
is supposed that the Israeli occupation forces will substantially withdraw from all of

the West Bank and Gaza Strip>’.

The interim agreement between Israel and the PLO, categorized the.lands of the west

4

bank into three main areas™:

Area A: formats of almost 15%, includés most of the Palestinian population of the
West Bank, most of the governmental powers are endowed to the Palestinian

Authority (PA).

Area B: formats 20%, includes Palestinian civil control and joint Palestinian Israeli
security control, later on the Occupation forces retained security and transferred the

civil matters to PA.

Area C: covers 65% of the west bank, its under the full control of the Occupation
government. The PA responsibility is to provide their civilians with education and
medical services; however the infrastructure necessities and the services supplement

remains‘in Occupation’s control.

*’Palestinian Negotiations Affairs Department, "Claims Resolution", http://www.nad-
plo.org/etemplate.php?id=139 (Feb 24.2016)
**Palestinian Negotiations ‘Affairs Department, "Claims Resolution”, http:/www.nad-
plo.org/etemplate.php?id=139 (Feb 24.2016)
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Oslo agreement, divided these lands in a way meant to gradually transfer and
permeate authority to the PA, which was not even planned to satisfy the long term
needs of demographic growth. The previous mentioned areas A and B; were
systematically defined by the drawing lines around the population of the Palestinian
living there at the time when Oslo agreement was signed. Around 2.5 million
Palestinian lives in these areas, which already been subdivided into an almost 160's
units of land that have no territorial contiguity. Therefore, lands C.is defined as of all

the lands surrounding areas A and B, they additionally have a territorial contiguity™.

As for the cause of the Israeli settlement to the Palestinian territory, the
occupying power is still constructing and expanding the illegal settlements, the Fourth
Geneva anvention which was acknowledged by the Occﬁpying power in June 1951
and which has not been voided by "Oslo Accords" prohibits the Occupying power
from constructing settlements in the occupied Palestinian territories. According to
Article 49 (6) of ;he Fourth Geneva Convention, "the Occupying Power shall nbt
deport or move its own civilian population into the territory it occupies”4°, and "Oslo
Accords" confirmed this opinion. Section 31 of the "Oslo Accords" provides- that "the
two states shall consider the West Bank and Gaza Strip as one territory that the unity
of which shall be maintained and status during the interim period." This section also
states that "Neither party shall initiate or take any action that may change the status of
the West Bank and the Gaza Strip while waiting the result of the permanent status

« e 4
negotiations". .

**Middle East and North ‘Africa Programime," Jerusalem: The Cost of Failure",
https://www.chathamhouse.org/sites/files/chathamhouse/public/Research/Middle%20East/bp02 1 0jerus
alem.pdf (Feb 24.2016).

40Conventiron (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August *
1949, https://www.icrc.org/ihl/WebART/380-600056 (Feb 24.2016).

*'Declaration of Principles, http:/www.refworld.org/docid/3de5e96e4.html (Feb 24.2016)
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The Israeli Occupying power continues doing otherwise through separation barrier,

and implementation of settlement projects, as against the fules of international law*.

1.3.  Applicable International law

In1967, the remaining of the Palestinian territories after the Nakba (1948 Palestinian
Exodus) has fallen under Israeli occupation, violating the international law and the
Declaration of Principles of the International Law concerning Friendly Relations and
Cooperation among States in accordance with the United Nations Charter which says:
"No region in any state shall b\e subjected to military occupation resulting from the
use (;f force in contrary to the provisions of the Charter”. Which means that no state
shall take over the territory of another state as by use of force or threat to use? It shall
not recognize the legitimacy of acquiring any territory by the threat or use of force.
The Occupaion forces claims that it is not in the process of "occupation” of the
occupied Palestinian territories; rather it is "management”, so the Palestinian land is
not within the scope of the Fourth Geneva Convention and the law of belligerent
occupation. The Occupaion forces have used legal ploy to justify its position and to
attempt to provide groundless jurisprudential justification. Accordingly, Missing
Reversioner theory was developed to strengthen its arguments for its non-compliance
with Fourth Geneva Convention and law of belligerent occupation®’. This theory
contended that Jordan and Egypt were.not the legitimate sovereigns in OPT. Since
there was no ousted legitimate sovereign "a missing reversioner" to whom the

territory would revert, the Occupation forces could make possession of OPT given

“?palestinian Negotiations' Affairs Department, "Israel's violations of the Oslo agreement”,
http://www.nad-plo.org/atemplate.php?id=75 (February25,2016)

“*This argument was presented for the first time by Yehuda Blum, "a missing reversioner ", Reflections
on the status of-Judea and Samaria, Israeli law journal 3, (1968), 279
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that they have a relatively stronger title to the territories. This is argued on the basis of
strange interpretation of common article 2 of the Geneva Conventions. Article 2 that

reads:

“The Convention shall apply to all cases of partial or total occupation of

the territory of a High Contracting Party....”

Thus it is argued that the object and purpose of the law of belligerent occupation
1s to protect the rights of the ousted sovereign holding valid legal title. Therefore, it
has been suggested that because Egypt and Jordan were not the two states of
legitimate sovereignty in the Occupied Palestinian Territories before 1967 thus, those
areas shall not be affiliated to a "High Contracting Parties." According to this
perspective, the legal status of Occupying power (Israel) in the occupied territory is
that it is a state legally in control of the territory due to the inability of any other

country to perform it better.

The Occupation power Israel, claims that they have the right in the occupied
Palestinian territories rather than Jordan and Egypt on the basis of the concept of
"defensive invasion." Based on this concept, they took over the occupied Palestinian
territories in 1967 during the "defensive" War against both Jordan and Egypt, which
did not have a valid legal basis for the ownership of such territories; hence they have

the full legal control over the occupied Palestinian territories**.

The introduction of these descriptions and titles confer them on the occupied

Palestinian territories, it’s a continuos Israeli project since the occupation of

““The Chronicle of the Middle East & North Africa, "Jewish settlements in the occupied Palestinian
territory”, hitps://chronicle. fanack.com/palestine/history-past-to-present/jewish-seitlements/ (January
20,2016)
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Palestinian land; which is a process based in deep studies drafted by senior Israeli
jurists and adopted by Israeli politicians and decision-makers. However, The Israeli
legal experts and officials did not use simiiar descriptions of the Egyptian or Syrian or
Lebanese territory, which means that this process was confined to the Palestinian

territories only.

Since the occupation of the Palestinian territories, the Isreli occupying power
trying stubbornly to exclude the description «occupied territories» of this land and has
tried to fabricate several other descriptions since its occupation. The most damaging
Mentality that was invented by the Zionist thought, when lawyer Meir Himar who

served in the military puBlic prosecutor for a long time, and was a legal adviser to

Defense Minister Moshe Dayan, béfore becoming president of the Israeli Supreme.

Court of Justice, said that the Israeli position in the occupied Palestinian territories is
better than the Jordanian in-the West Bank and Egyptian in the Gaza Strip*. The
professor of law at the Hebrew Univ’ersi'fy at that time, Dr. Yehuda Blum, cling to this
argument in his detailed legal study, published it in the year 1968, in which he
defended the idea of Israeli sovereignty over the West Bank in the confrontation of
Jordanian soverei'gnty.ﬁ The seriousness of this argument, that it has become the
official stated policy of the Israeli government. Menachem Begin presented a new
argument that led to consider the Palestinian territories as «disputed land», which
make the Israel's claims on these lands equal to the claims of Jordan and Egypt.*®
(This was beforeé the recognition of the Palestinians as a people with legitimate

representative...PLO).

“*Reflections on the status of Judea and Samaria, 3, the Journal of Israeli Law No. 279, (1968)
“This pretext was presented for the first time by Yehuda Blum , the Institute of Public Policy, " the
status of Jerusalem", http.//www.ipp-pal.ps/PDF/Seyasat33.pdf
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The Israel's attempts to consider the occupied lands whether as «disputed
land», or to change its name to the Judea and Samaria or change it to Area A, B and
C, or consider it as a Land without a people, and the Israel’s presence in those lands is
equal if not better than Jordan or Egypt presence. Israel has used all these attempts to
free itself from the guilt of occupation and international legal constraints, which
responds to the occupation authority and the criminal responsibility for violation of
these laws and rules. Furthermore, Israel in its attempts to change the legal description
will increase the colonization of the Palestinian territories and the establishment of
settlements, and will increase the practice of acts of violence and crimes against

civilians for a degradation of international humanitarian law restrictions.

The Geneva Conventions of 1949, in particular the Fourth Geneva
Convention, are considered as serious development for abiding the law, in the period
of occupation or in the period of Armed Conflict, the Fourth Geneva Convention is
centering on the status of protected (Persons in the occupied territory, their rights and

obligations of the Occupying Power towards them®’.

In 1976, the President of the Security Council, after consultation with all
members and the approval of the majority, stated that "the Geneva Convention
relative to the Protection of Civilian Persons in Time of War of August 12, 1949 shall
be applicable to the Arab territories occupied by the Occupaion forces since 1967%.
The origins of the PLO in connection with the four Geneva Conventions of 1949 and
the Protocols thereof, are dated back to 1977 when the organization signed the final

Act of the international diplomatic Conference concerning the promotion and

“"Mohammad Fahad, Al-Shalaldeh, International Humanitarian Law, Alexandria, Munsha’at al-
Ma‘arif, 2005,100

*8 Statement of the President of the United Nations Security Council, United Nations documenis: UN
Doc. S/PV.1922,26 May 1976
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development of international law. In 1980, the voting result was 14 to none, with one
abstenee and the Security Council blamed the Occupaion forces for the enactment of
the "statute" concerning Jerusalem, which was a violation of international law and
does not affect the continuing application of the Fourth Geneva Convention®. It was
decided not to recognize the statute and other acts that seek to change the nature and
status of Jerusalem. After the announcement of the state of Palestine done in Algeria

on 15" Nov.

1988, the Executive Committee of the Palestine Liberation Organization on
behalf of the Government of the State of Palestine decided to abide by the four
Geneva Conventions of 1949 and the Protocols thereof of 1977, the PLO submitted on
the seventh of July of 1989, a formal notification to the Swiss Union stating its
commitment to the provisions of the Geneva Conventions of 1949, and the
consequent effects thereof. The signed PLO's notice has been considered as a
commitment from one side, and was welcomed. This is still far but this notice met
with rejection from Britain, United States of America and the Israeli Occupaion
Government, while it was welcomed by several countries, including non-aligned
countries, as well as the Commission on Human Rights of the United Nations at its

sixth session, held in Geneva in March 1990°°,

Similarly, the UN General Assembly also has been reiterating that the
Occupying power is bound by the obligations of the Fourth Geneva Convention in
OPT. Its Declaration on 5™ Dec 201 1, reconvened the International Conference of
High Contracting Parties to the Fourth Geneva Convention expressed its deep concern

over the deteriorating humanitarian situation, reaffirmed the applicability of the

*Security Council resolution 478 (1980). ,
*The Palestinian Red Crescent Society, "Palestinian legislation and international humanitarian law",
https://www.palestinercs.org/ar/adetails.php?aid=2
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Convention to Occupied Palestinian Territory, including East Jerusalem, and

reiterated the need for full respect for the Convention in that Territory®'.

The status of the Fourth Geneva Convention of 1949 in the Israeli’s law is not
clear. According to thier law, the convention does not oblige their state, because it is
classified as one of international legislation based on agreements. This means that
although it is referring about a convention of the Occupying Power which Occupying
power is a party therein, however, it doesn’t obligate, necessarily, the state bodies to
act within the framework of context. With a view to the Fourth Geneva Convention
are binding instructions to Occupying power, the Occupying power’s Supreme Court
has confirmed that the Occupying power’s legislator shall adopt the convention

instructions in Occupying power’s legislation.

On the other hand, the customary international law, or such legal norms based
on international arena for many years, and which has the wide international approval
obligates the Isracli Occupying power to adopt those norms without the need for local
legislation. The Israeli law, for'example, recognizes the Hague regulations of 1907 as

customary laws, and therefore, in itself it is an obligation.

The ICJ issued her judgment in that regard and emphasized the importance of
THL:" these fundamental rules*? are to be observed by all States whether or not they
have ratified the conventions that contain them, because they constitute
intransgressible principles of international customary law... These rules indicate the

normal conduct and behavior expected of States®."

*'Conference of the High Contracting Parties to the Fourth Geneva Convention: Geneva, (December
5,2001).

’Here the rules are the rules of the applicable humanitarian law in armed conflict

$Legality of the threat and use of nuclear weapons, Advisory Opinion, ICJ Reports,1996 (226, 257)
paragraphs. 79.82.
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Thus, the Occupying power's compliance with the Fourth Geneva Convention
is not supposed to be based on an optional basis with one-sided interpretations, so
when counting the occupation activities in the occupiedv Palestinian territory one can
observe that they have violated almost every single provision of the Fourth Geneva

.54
Convention™".

There is no doubt about the clarity of the contemporary international law
regarding the legal status of the occupied Arab territories, they are subject to the
occupation which obligates Israel as an occupying power to acknowledge the
principle of applicability of the provisions and rules of International Humanitarian
law, on both customary and contractual aspects, on such territories, which the

authorities continue to refuse using various legal arguments and justifications™.

The applicability of Geneva Conventions to the OPT is confirmed by the
International Court of Justice which delivered its advisory opinion on the Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory™,
where the ICJ replied to the allegation of the Israeli Occupying government that the
Fourth Geneva Convention is not applicable to the Palestinian Territories, in that
regard, the court stated that since the Palestinian territories have been taken over by
Occupying power as a result of War therefore the Occupying power controls over the

Palestinian Territories shall be consistent with the Geneva Convention’’.

**Mohammad Fahad, Al-Shalaldeh, International Humanitarian Law, Alexandria, Munsha’at al-
Ma“arif, 2005, 177

*Ibid

University of Oxford , "Legal Consequences of Israel’s Construction of a Separation Barrier in the
Occupied Territories", http://www.nad-plo.org/userfiles/file/Reports/wallrelated I.pdf (February 2004),
for more details: http://www.icj-cij.org/homepage/ar/advisory/advisory 2004-07-09.pdf
*’MONITORING ISRAELI COLONIZATION ACTIVITIES in the Palestinian Territories,
http.//www.poica.org/details.php?Article=1720
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Until the time where the Occupying power respects its obligation under the
Fourth Geneva Convention concerning the Protection of Civilian Persons in Time of
War, 12 August, 1949, as well as other principles of international law in particular
those provisions of the Convention that obligates the occupying power to protect the
status quo, human rights and prospects for self-determination of the occupied people,
violations of the rights of Palestinian civilians shall continue. The Convention also
obliges all State Parties to enforce the Convention in the face of “grave breaches”.
Since 1967, the Occupying power has refused to accept this framework of legal
obligations. Not only has it failed to withdraw from the occupied territories, but
during the occupation, it has created heavily armed settlements, bypass roads and
security zones amidist future Palestinian State and this seriously compromises basic

Palestinian rightsss.

One source that addresses the obligations towards the inhabitants of the
occupied territories is documented in the Fourth Geneva Convention (1949). These
provisions impose on the occupying state overall responsibility for the security and
welfare of the citizens living inside the occupied zone. The crucial criterion for the
validity of the provisions of the occupation on the particular state regarding the region
is the presence of "effective control" over the part of the state on the same area. In
contrary to their claim, the Supreme Court of Justice decided that the formation and
continuation of the occupation is related to the readiness of the occupying state to
activate a system to manage the lifestyle of the citizens, but it is limited to the cxtent
of military control over the area. More than that, to be considered a certain area as
occupied territory, it is not need that a constant military presence on all parts. At the

discretion of the finest experts in humanitarian law, effective control can exist even if

*Mohammad Fahad, Al-Shalaldeh, /nternational Humanitarian Law, Alexandria, Munsha’at al-
Ma‘arif, 2005/177
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the army controls the main points in a given area reflects the power in the entire
region and prevents crystallization of central rule alternative works to extend its

control and authority.

The large-scale of their control in the occupied territories, and on the ground,
it creates a reasonable basis for assuming that this control amounts to "effective
control", and therefore, the provisions applicable to the occupation of Israel. Even if
the Occupying power's control of the occupied territories is not classified as "effective
control”, and the region is considered as occupied territory, this does not mean that
they are exempted from any responsibility under international humanitarian law. This
law is not limited to the protection of citizen’s lives under the occupation, but
includes various instructions that aim to protect citizens in time of armed conflict,

regardless of the status of the region where they are located™.

The International Humanitarian law (IHL) is the law of war and applies from
the commencement of any conflict, in this case the initiation of the 1967 war marks
the beginning of the applicability of IHL in the West Bank and Gaza®. These laws
continue to apply until a general conclusion of peace is reached. In the case of a
military occupation, the Fourth Geneva Convention Relative to the Protection of
Civilian Persons in Time of War of 1949 lays out the rights and duties of the
Occupying Power. The Geneva Conventions are considered to be customary
international law and are thus binding on all states, including Israel. Further aspects of
IHL, namely article 51 (Protection of civilians) and article 52 (protection of civilian

objects) of Additional Protocol 1 to the Geneva Conventions of 1977 are also

*B'Tselem, " Israeli obligations under International Law",
http://www.btselem.org/arabic/gaza_strip/israels_obligations (23 Jan,2016)
®International Committee of the Red Cross, "What is International Humanitarian Law",
https://www.icrc.org/eng/assets/files/other/what_is ihl.pdf
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considered to be customary international law and are also binding on the Occupying

power’s actions in the occupied territories®'.

The International Covenant on Civil and Political Rights (ICCPR)®, whose
purpose is to ensure that every individual can enjoy their basic human rights, is also
binding on the occupation’s actions in the occupied territories. Despite the continued
refusal to apply the ICCPR in the West Bank and Gaza, the Human Rights
Committee, which is the monitoring body of the ICCPR, has stressed that “the
Covenant must be held applicable to the occupied Palestinian territories where Israel
exercises effective control.®*”Israel is also a state party to the International Covenant
on Social, Economic and Cultural Rights (ICSECR). The monitoring Committee of
the ICSECR criticised Occupying power’s discrimination between Jews and
Palestinians in the Occupied Palestinian Territories, noting its concem‘ that “the
Government’s written and oral reports included statistics indicating the enjoyment of
the rights enshrined in the Covenant by thier settlers in the occupied territories but
that the Palestinian population within the same jurisdictional areas were excluded
from both the report and the protection of the Covenant. The Committee is of the view
that the State’s obligations under the Covenant apply to all territories and populations
under its effective control. The Committee therefore regrets that the State party was

not prepared to provide adequate information in relation to the occupied territories.®*”

Article 47 of the Fourth Geneva Convention concerns the inviolability of the

rights of protected persons in occupied territory. It states that such persons shall not

8! Protoco! additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of
Victims in International Armed Conflicts, 8 June 1977, 1125U.N.T.S. 609

%General. Assembly. Res.2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316
(1966), 999 UNN.T.S.171, entered into force Mar. 23, 1976.

8Concluding Observations of the Human Rights Committee, "Concluding Observations, Comments"
CCPR/C/79/Add.93 at para.10 ,(August 18.1998)

#Concluding observations of the Committee on Economic, Social and Cultural Rights: Occupying
power, E/C.12/1/Add.27, (December 4,1998)
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be deprived “in any case or in any manner whatsoever, of the benefits of the [Fourth
Geneva Convention] by any change introduced...by any annexation by the occupying
power of the whole or part of the occupied territory”. This provision highlights a
fundamental principle of international humanitarian law, namely, that the annexation
of occupied territory in no way affects the rights and duties of an occupying power in
relation to the protected persons in that territory. The official commentary to the
convention reiterates that while occupation of territory as a result of war - in the
immediate instance the 1967 “Six-Day War” - represents actual possession to all
appearances, it “cannot imply any right whatsoever to dispose of territory“.” Noting
that the reference to annexation in Article 47 cannot be considered as implying
recognition of this manner of acquiring sovereignty, the Commentary states that a
decision on annexation cannot be made while hostilities continue but can “only be
reached in the peace treaty.” Thus the unilateral actions of the Occupying power
government and military in building the Wall on occupied Palestinian territory that
will result in the de facto annexation of vast amounts of the West Bank violates the

rule of customary international law that territory cannot be annexed by force.

The United Nations General Assembly and Security Council have condemned
the occupation power’s de facto annexation of occupied territory in Resolution after
Resolution“.These resolutions consistently reaffirm that the acquisition of territory by
military conquest is inadmissible and confirm the applicability of the Fourth Geneva
Convention to the territories under the occupation since 1967. The resolutions
constantly condemn Occupying power’s policy of creating “facts on the ground” in an

attempt to change the legal status of the occupied areas that it has declared annexed.

% Jean S. Pictet “Commentary: 1V Geneva Convention” ,(International Committee of the Red Cross,
1958), 275

% E.g. Security Council Resolution 252 (1968), Security Council Resolution 465 (1980), Assembly
Resolution 56/32 (2001
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The Occupying power has, however, rejected the content of these UN resolutions, and
continues to defy the international community and disregard its rights and
responsibilities under international law. Palestinians fear that by building the Wall
within the West Bank is in fact encouraging many more settlers to establish new
colonies, or to join the existing ones that will be west of the Wall. John Dugard, the
Special Reporter of the United Nations Commission on Human Rights has stated that
the Wall is a tool to facilitate the settlers’ territorial expansion which represents “de
facto annexation” and is therefore illegal under international law. He dismisses
Occupying Power’s claims that the Wall is a necessary and temporary security

measure stating that “the reality is that this is a creeping form of annexation®’.”

The ICJ’s advisory opinion _ that the wall built by the Occupying governments
in the Occupied Territories violates its obligations under both IHL and international
human rights law— strikes me as accurate. Thses settlements in the West Bank
violate, inter alia, Article 49(6) of the Fourth Geneva Convention®® but because of the
Occupying power’s decision not to participate in the advisory proceedings, and
because of the Court’s failure to conduct an independent, impartial investigation for
itself (or even to solicit additional evidence), the majority manifestly lacked “the
requisite factual bases for its sweeping findings.*®” Even assuming, as Judge

Buergenthal stressed:

87 «UN rights expert: Security fence is illegal annexation”, Associated Press, March 27, 2003

58 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 2004 1.C.J. 136 (July 9).

%(Declaration of Judge Buergenthal) at page 240... decide the validity of Occupying power’s security
claims, the Court relied on little more than a report by the Secretary-General of the United Nations and
a statement Occupying power submitted “limited to issues of jurisdiction and judicial propriety,”
although the Court said it included “observations on other matters,” including Occupying power’s
security concerns./ and see also : (noting that the Court “fails to address any facts or evidence
specifically rebutting Occupying power’s claim of military exigencies or requirements of national
security” and “barely addresses the summaries of Occupying power’s position on this subject that are
attached to the Secretary-General’s report and which contradict or cast doubt on the material the Court
claims to rely on”). It would have been advisable, in my judgment, for the ICJ not to hear the case as a
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“That on a thorough analysis of all the relevant facts, a finding could well
be made that some or even all segments of the wall . . . violate
international law . . . .To reach that conclusion with regard to the wall as a
whole without having before it or seeking to ascertain all relevant facts
bearing directly on issues of the Occupying power’s legitimate right of
self-defense, military necessity and security needs, given the repeated
deadly terrorist attacks in and upon the Occupying power proper coming
from the Occupied Palestinian Territory to which they have been and
continues to be subjected, cannot be justified as a matter of law, the
humanitarian needs of the Palestinian people would have been better

served had the Court taken these considerations into account, for that

would have given the Opinion the credibility which it lacks™"°.

In fact, the majority opinion lacks not only credibility but analytic clarity
relative to the proper analysis of the law of war. The result is, as Judge Buergenthal
emphasizes, a disservice to the humanitarian objectives that the majority purports to
vindicate. Assume the Court correctly found that Occupying power cannot assert a
right of self-defense in this context and that the wall as such therefore violates the
Charter’s jus ad bellum. The dualistic axiom should be understood to insist that this
conclusion is irrelevant to the Occupying power’s duty to respect (1) ad bellum
necessity and proportionality; and (2) the jus in bello in its entirety, including in bello
proportionality. The ICJ failed to examine either issue. Instead, its analysis essentially
ceased after it condemned the wall as unlawful force. It thereafter supplied little more
than a conclusion litany of various treaty provisions that it said the wall violated. It is

not that the ICJ necessarily erred in finding the wall unlawful (or in violation of these

matter of its discretion... http://www.icj-cij.org/docket/files/131/1687.pdf .See Western Sahara,
Advisory Opinion, 1975 1.C.J. 12, 28-29 (Oct. 16); Status of Eastern Carelia, Advisory Opinion, 1923
P.C.1J. (ser. B) No. 5, at 28-29 (July 23); see also 2004 I1.C.J. at 207- 11 (separate opinion of Judge
Higgins).

92004 1.C.J. at 240-41 (declaration of Judge Buergenthal), http://www.icj-
cij.org/docket/files/131/1687.pdf
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treaties); it is that, even so, the dualistic axiom should have led the Court to offer
guidance on ad bellum and in bello law beyond merely condemning illegal force.
Instead, the ICJ effectively allowed its conclusion that they lacked on the right to self-

defense to obviate the need for this analysis’".

Whatever the ad bellum legality of the -wall as a measure of self-defense, for
example, the dualistic axiom requires an independent in bello proportionality
analysis—that is, an analysis of the extent to which the wall may be “expected to
cause incidental loss of civilian life, injury to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct military
advantage anticipated’>.”The Court (lacking evidence on this issue) simply neglected
it. In fact, The Wall may be seen as an extreme version of denying the analytic
independence of ad bellum and in bello judgments: it suggests that the former not
only affect but determine the latter. Relative to in bello proportionality, the Court,
without evidentiary analysis, offered only the ipse dixit that it is not convinced that
the specific course they have chosen for the wall was necessary to attain its security
objectives. The wall, along the route chosen, and its associated régime gravely
infringe a number of rights of Palestinians residing in the territory occupied by their
forces and, the infringements resulting from that route cannot be justified by military

exigencies or by the requirements of national security or public order™.

7' Robert D. Sloane/ The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in Bello
in the Contemporary Law of War/ Boston University School of Law Working Paper No. 08-14/page
87.http://www.bu.eduw/law/workingpapers-archive/documents/sloaner040708rev5andfinal_000.pdf
(Decl4, 2015)

7 Protocol I, supra note 30, art. 51(5)(b)

1.C.J,2004 at 193.
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A more credible and sophisticated analysis would have sought and considered
evidence bearing on the asserted military exigency carefully, even assuming the wall
were unlawful, and then opined on proportionality relative to “individual segments of

its route.’*”

The ICJ’s tacit justification for disregarding the dualistic axiom in The Wall
seems to be the view criticized by Lauterpacht more than fifty years ago: that any
effort to offer guidance on the conduct of hostilities in the context of unlawful force
might confer a veneer of legitimacy on that force. This is misguided, for “it is not the
existence of rules for the conduct of war which causes states to resort to force but
more fundamental factors in international relations.” The foregoing logic is also
counterproductive. Unsurprisingly, and as experience since The Wall attests,
Occupying power will not accept (nor would any state) the Court’s cavalier dismissal
of its national security interests. Nor will it obey an order to dismantle the wall
forthwith. That does not mean the ICJ should refrain from declaring a situation
unlawful or issuing an appropriate remedy because it anticipates disobedience; only
that it should not allow this initial finding to obviate the need for further legal
analysis. It is not unreasonable to believe that had the ICJ made its views on

proportionality available, Occupying power would have considered them”.

*1d. at 244 (declaration of Judge Buergenthal)/ http://www.icj-cij.org/docket/files/131/1687.pdf
Robert D. Sloane/ The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in Bello
in the Contemporary Law of War/ Boston University School of Law Working Paper No. 08-14 /page
87, hitp://www.bu.edu/law/workingpapers-archive/documents/sloaner040708revSandfinal_000.pdf
(Dec14, 2015).
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This is not speculation: the Occupying Power’s Supreme Court considered the
complex, fact-intensive judgments about in bello proportionality raised by the wall (or
security fence). Based on a sophisticated in bello analysis, it ordered parts dismantled.
These orders, backed by effective domestic institutions of enforcement, did much
more to ameliorate the injuries to Palestinians than did the ICJ’s opinion, which
simply declared the wall unlawful and then neglected the hard questions about in
bello proportionality. This is not to suggest that the Occupying power Supreme Court
necessarily gave the right answer on each issue. But its willingness to work out a
concrete theory of in bello proportionality and to apply it to the factually complex,
politically sensitive circumstances of the conflict contributed far more to IHL’s

objectives than the ICJ’s categorical declaration and elision of the dualistic axiom’®.

True, the ICJ has a limited capacity for fact finding and a distinct institutional
role within the international system. It would be misguided to suggest that the Court
could, or should, have undertaken an analysis comparable in specificity or approach to
that contained in the Occupying power decisions. But had it rigorously analyzed the
jus in bello after finding the wall unlawful, Beit Sourik and Mara’abe suggest that its
judgment would have been considered seriously by their courts. By declining to
engage difficult in bello issues, the ICJ failed to offer guidance to a state whose
judiciary has historically treated international law seriously. Because domestic
incorporation and internalization is one of the most effective means by which

international law is enforced, the ICJ’s approach in The Wall seems not only

"®Robert D. Sloane/The Cost of Conflation: Preserving the Dualism of Jus ad Bellum and Jus in Bello
in the Contemporary Law of War/Boston University School of Law Working Paper No. 08-14 /page 87
http://www.bu.edw/law/workingpapers-archive/documents/sloaner040708rev5andfinal_000.pdf
(Decl14, 2015)
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2.1.1 Establishment of ICC

The first establishment steps of the court began when the General Assembly of the
UN in 1947 assigned to commission of the international law legislators for the
drafting of a law penalizing crimes against humanity, peace and security violations
but, the project did not come out and remained suspended because of the political
problems that overshadowed the international relations through what was known as
the period of the cold war between the Western camp led by the United States of

America and the eastern camp, led by the former Soviet Union’®.

In 1982, the legislator from the International Law Commission provided the
first report of the rationing project which included general rules on international
criminal law; the drafting of this project was finished in 1991. Then from 1993 to
1994 two temporary criminal courts convened to prosecute perpetrators of war crimes
and crimes against humanity in the former Yugoslavia and Rwanda, and those
Tribunals have contributed to the establishment of many of the jurisprudence of
iptemational crimes but, it was not enough for the international community leading

the Security Council to seek the establishment of a permanent international court.

In 1998, the UNs General Assembly requested the International Law
Commission to submit a report on the international criminal jurisdiction to prosecute
drug dealers; here a panel of international law experts submitted to prepare a draft
statute and was submitted to the Eighth Conference of the UNs to prevent
international crime and punish criminals, the human needs to establish an
international criminal court were realized, and in April 1998 the Commission has

completed the preparatory work and, the Rome Statute of the international Criminal

8 The Establishment of the International Criminal Court and its jurisdiction",
http://www.aljazeera.net/news/pages/7e617add-be36-4afe-9fce-cd79784e5525
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Court has been adopted in July 17 of 1998, which in turn was considered the most

important since the adoption of the Charter of the UNs.

The Rome Statute of the International Criminal Court was adopted in 1998,
after the approval of 120 countries on the establishment of the court, with 21
abstentions, and the objection of seven countries, including the United States and
Israel.

The signing on the Statute of the Court was availed starting from July 18™,
1998, until December 31%, 2000 at the headquarters of UNs, and the quorum was
complete on April 11, 2002 and entered into force on July 1, 20027°. The International
Criminal Court was established under the statute as a permanent body with the
authority to exercise its jurisdiction over persons for the most serious crimes of
international concern®.

The headquarters of the International Criminal Court shall be in The Hague,
Netherlands, and the Court may convene elsewhere, whenever it considers it desirable
and as stipulated in this statute.’!

Among the jurisprudential definitions, Dr. Mahmoud Cherif Bassiouni,
defined the International Criminal Court as "an international legal entity, and not a
local Supreme Court, established by international convention and has supplementary

jurisdiction of local criminal jurisdiction®?",

more details about the Rome Statute of the International Criminal Court follow: https://www.icc-
cpi.int/en_menus/icc/le gal%20texts¥s20and%20tools/official%20journal/Pages/rome%20statute.aspx
80Article (1) of the Rome Statute of the ICC

¥ Article (3) of the Rome Statute of the ICC

8Mohammad Fahad Shalaldeh, international humanitarian law, Dar Al-Feker Library, 2005,347
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Based on the first article of the Rome Statute®®, we note fundamental characteristics

such as the following:

/
L 44

It's a permanent judicial body, which is one of the most characterizing features
to it from all other previous international courts, as they were temporary
tribunals for specific purposes. This feature means that the legal existence and
its jurisdiction are continuing and do not end with the end of its assignment,
the establishment of a permanent international criminal court will work on
consolidating international criminal law, that law which states participated in
the drafting and approval thereto, and that any law sought for effectiveness
and respect for its provisions needs to have a permanent and independent
judicial system so as to work on the confirmation of respect for these
provisions. And the continuity feature of the court will relief the international
community from the political efforts and additional material expenses for the
establishment of special international courts have jurisdiction in the
perpetrator of international crimes in conflicts or specific areas.

It exercises its jurisdiction on the basis of the individual criminal international
responsibility: the individual criminal international responsibility is an
application of the jurisdiction of the International Criminal Court to natural
persons who commit a crime after reaching the age of eighteen years and not
to legal persons such as the State or legal persons from companies, for
example, and organizations. And later we will talk at length with respect to the

international Criminal individual responsibility.

8 Art.1: The Court: An International Criminal Court (‘the Court’) is hereby established. It shall be a
permanent institution and shall have the power to exercise its jurisdiction over persons for the most
serious crimes of international concern, as referred to in this Statute, and shall be complementary to
national criminal jurisdictions. The jurisdiction and functioning of the Court shall be governed by the
provisions of this Statute.

48




% It exercises its jurisdiction towards the most serious crimes on the

international entity set forth in its statute in accordance with the legal base.
Previously during the preparatory work on the crimes that fall within the
jurisdiction of the Court, we note the agreement of views of all the
participating delegations on the meeting of the Preparatory Committee
concerning the establishment of the Court at its meeting on the importance of
the court's jurisdiction to be limited to the most serious crimes of concern to
the international community as a whole, and to develop specific criteria for
this jurisdiction in order to avoid non-infringement on the jurisdiction of local
courts; also opinions agreed in general on the necessity of the definition of
crimes within the jurisdiction of the court in a clear and precise definition, and
some delegations expressed concern about the potential for duplication or
obstruction of the work of the international law Commission on the draft Code
of crimes against the Peace and security offenses. And later in this study we
will talk in more detail about these crimes.

It’s supplementary to the local jurisdiction: Rome Statute is based on inviting
States Parties to the initiative to investigate any facts constitute crimes in
accordance with the provisions of the statute, by the competent local
authorities in accordance with local laws, on the basis that this position is a
first line of defense to deal with crimes falling within the jurisdiction of the
Court. In the case of the inability of local authorities to carry out this task for
one reason or another, as it's not competent or capable, the jurisdiction shall be

vested to the International Criminal Court.
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% In its work and powers, it's subject to the provisions of the Statute: the court
shall have the legal capacity necessary to exercise its functions and fulfill its

purposes as set forth in this statute.

The International Criminal Court is financially, functionally and
administratively independent from the UNs, the legal relationship between them is
organized through a special agreement. The Court began an investigation in four
cases: Northern Uganda and the Democratic Republic of Congo and Central African

Republic and Darfur.

With regard to the Assembly of States Parties, it's the body that have the

privilege of general supervision of the mechanisms of the International Criminal

e

Court and the effectiveness of the provisions of the Statute and the Rules of Procedure
and Evidence and other rules applied by the court, or organizing the work of the court
in terms of funding, accounts and relationship other bodies like the UNs and the
hosting country®. Its membership includes all States Parties to the Statute, each
Member State has a representative, and limiting membership to the Assembly to the
States Parties is consistent with the logic as it is unacceptable to grant membership to
countries that have not signed the statute, otherwise it will be a motivation for the
non-ratification, however, it may grant observer status in the Assembly to the States
that signed to the Statute or the final Act of the Conference even if it does not become

a party to the court statute®.

% Ahmed Dughmosh, "A seminar on Democracy and Human Rights", research on the International

| Criminal Court, http://ppe-plo.ps/ar/download_atch.php?id=290&type=2
BArt.(112/1): An Assembly of States Parties to this Statute is hereby established. Each State Party shall
have one representative in the Assembly who may be accompanied by alternates and advisers. Other
States which have signed this Statute or the Final Act may be observers in the Assembly.
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2.1.2 The legal Basis of ICC (Rome Statute and the General

Principles)

The International Criminal Court was established under a multilateral international
agreement, as a result of negotiations has taken its final form in July 17", 1998 and as
it's an international convention, the states are not obliged by force in application of the
principle of "consensual acts”". Article IV of the Statute provides:

1. The Court shall have international legal personality. It shall also have

such legal capacity as may be necessary for the exercise of its functions and

the fulfilment of its purposes .

(2)The Court may exercise its functions and powers, as
provided in this Statute, on the territory of any State Party

and, by special agreement, on the territory of any other State.

Article (2/a) of Vienna Convention of Treaties Law of 1969 provides®:
(2) For the purposes of the present Convention
(a)"Treaty" means an international agreement concluded
between States in written form and governed by
international law, whether embodied in a single instrument
or in two or more related instruments and whatever its

particular designation;

According to Vienna Conventions concerning the International Treaties Law

(1969, 1986), this statute is considered as an international treaty notwithstanding the

%Vienna Convention on the law of treaties (with annex).Concluded at Vienna on 23 May 1969,
https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-1-18232-English.pdf
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designation, as the designation has no importance in that regard, it may be designated

as agreement, convention, protocol or declaration.

The jurists of international law defined the treaty’’as “agreements made by
and between the States for the purpose of organizing an international legal

88n - And from the nature

relationship and defining the rules governing this relationship
of the treaty system; what is applied to the statute is also applied and applied to
international treaties such as the rules of interpretation and, the application of spatial

and temporal except the availability of it otherwise, that means the states are not

obliged to be bound by the statute if they have not duly signed and ratified.

Article 21 of the Statute determines the law applied by the court in the dispute before

it, taking into account priority in the application of sources as follows 8.

% Statute of the Court in determining the territorial, temporal, personal and
objective jurisdictions of the court and the rules of the Elements of Crimes and
the Rules of Procedure and Evidence of the Tribunal and other relevant rules
and consideration of the case provisions.

% International treaties and applicable principles of international law and rules
including the rules established in the international law of armed conflict
principles.

¢ General principles of law derived by the Court from local laws and legal

systems of the world, as appropriate, including national laws that mandate to

%7 Also:The wills agreement of two or more subjects of international law to make certain legal effects in
accordance with the rules of international law, Dr.Mohammad Yousuf llwan, General international
law/ Introduction and the source, edition 3,Amman,Wa’el for Publishing and Distribution,2003,189
BDr. Al Sadiq Abu Heef,General international law, Egypt Alexandria, Musha’at al-ma’aref1991,113
¥Ahmed Dughmosh,"A seminar on Democracy and Human Rights", research on the International
Criminal Court/ http://ppc-plo.ps/ar/download_atch.php?id=290&type=2
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extend the crime provided that these principles are inconsistent with the statute
or international law or the rules and internationally recognized standards.

¢ Legal principles that have been settled by the court in the previous provisions,
own devising provisions of the original sources, and the court back to the

views of Figh as guidance.

The third paragraph of Article 21 imposed an important restraint on the court,
It applies the law or interpret it, that this application or interpretation has to be
consistent with internationally recognized human rights, and to be free of any
discrimination based on sex, age, race, color, or language, religion or belief, political
or other opinion, national, ethnic or social origin, property, birth or any other

consideration.

Under the Vienna Convention on the Law of Treaties of 1929, as well as the
1922 agreement in accordance with Article 19 paragraphs of (a, b, c)90 the States are
free to put reservations to the treaty, except for three exceptions are:
a) The reservation is prohibited by the treaty
b) The treaty provides that only specified reservations, which do
not include the reservation in question, may be made; or
¢) In cases not falling under sub-paragraphs (a) and (b), the
reservation is incompatible with the object and purpose of the

treaty.

Vienna Convention on the law of treaties (with annex).Concluded at Vienna on 23 May
1969/available at: https://treaties.un.org/doc/Publication/UNTS/Volume%201 1 55/volume-1155-I-
18232-English.pdf
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Since the primgry purpose of the reservation is the exclusion of the rule of one
or more of the treaty from scope of the obligation of the State, or to limit or restrict
their compliance with these provisions, and may be intended to give a special
interpretation of certain provisions of the state’ . "There are no reservations” on the
Statute of the Tribunal and as stipulated in Article 120 of the Basic Law that: "No
reservations may be made to this Statute which means that the statute prohibited
putting any reservation to the text that exists within the meaning of this is that Statute
of the Court took the first exception, and therefore preferred to the statute of
integration and the unity and coherence of texts on any other consideration and that
the Statute of the court constitutes an integral agreement that shall either be taken or

left as a whole.

Statute of the International Criminal Court has dealt with various general
principles of international criminal law and upon which the Court is relying, and they

will be incorporated and clarified through the key principles which are:
1. The Principle of Complementarity and Lack of Statute Limitations:

The International Criminal Court was established under the Rome Statute, it was
characterized by the previous international criminal tribunals that established in .
Nuremberg, Tokyo, the International Criminal Tribunal for the former Yugoslavia
(ICTY) and the International Criminal Tribunal for Rwanda (ICTR)”_ all of which

special international criminal Tribunals established for a specific purpose and ceases

*'Dr.Mohammad Yousuf llwan,General international law, Introduction and the source,edition3,
Ammn,Dar Wa’el for Publishing and Distribution,2003,189

*’The previous International Criminal Court of Yugoslavia CITY and Rwanda CITY where these
courts have "Inseparable and simultaneous" jurisdiction, Jointly with the jurisdiction of national
courts,that means a preliminary jurisdiction, so that any of the tribunals have the right to ask the
national courts at any time to comply with its mandate, the reason of that is due to that these courts that
have established under the resolutions of the Security Council under Chapter VII of the Charter of the
UNs.
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to exist when the assignment is completed, the previous special tribunals granted the

preference to local courts, if the accused requires appearance before one of the special
tribunals, the national judiciary is refrained for the trial and must forward the accused
person to the Special Criminal Tribunal®®. While the ICC is a permanent international
court and has general jurisdiction, thus the Statute has formulated the relation between
the court and the national judiciary.

The Permanent ICC was established to be an international judicial body, its Statute
has put the basic relation’s rules in which jurisdiction of the Court integrates with the
national legal statute of the member states authenticated on the Statute of the Court
which in this case has given the preference to the national jurisdiction, where the
preamble to the Rome Statute of the ICC indicated this principle in the tenth
paragraph: "The ICC which is established under this Statute shall be complementary
to national criminal jurisdiction."94 This sentence was explicitly contained in Article I
of the statute. This principle firstly states for the local jurisdiction, and if it does not
proceed with its competence because of the inability to conduct the trial or
unwillingness, then the ICC has its consideration on this regard. However, and to
maintain the national sovereignty to prevent the International Criminal Court to skip
the national justice system. The states that fall within this system must follow actions
of criminizing such crimes that fall within the jurisdiction of the 1CC into their
national legislation, and afterwards to be exposed to discuss the appropriateness of its
constitution and its domestic legislation with the Statute of the ICC, and it is amended

to be consistent with the Statute of the ICC .*°

**European laws p. 196 from Germany and Belgium

*Rome Statute of the ICC, http://legal.un.org/icc/statute/99_corr/preamble.htm

**The Spanish Council of State accepted the opinion and decided that “"The constitutional right of
effective judicial protection is not limited to the protection that is afforded by the Spanish courts, but
may extend to the judicial bodies that Spain accept its jurisdiction)
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While Article 17 of the Rome Statute stated: the Court can proceed with its
jurisdiction-when the crime be filed in front of the national courts of the state and of
sufficient gravity;-but that state does not have the capacity or the will to direct the
investigation and the trial, or that the case raised in front of the competent courts of
the State but it did not proceed with the investigation because it decided not to
prosecute for its unwillingness to do so or they adjourned the investigation procedures
without justification. The statute supports the punitive system that the four Geneva
Conventions of 1949 drafted when it obligated states parties to prosecute of war
criminals and to pass judgments against them, and then it is clear that the statute of
the ICC encourages States to exercise judicial jurisdiction on crimes within the
jurisdiction of the Court, and the court may not exercise jurisdiction, except pursuant
to the prO\iisions céntained in Article (17).%

Thus, the Statute Reminds the States of their contractual obligations arising
from the ratification of the Geneva Conventions, if they are not interested in it or were
not capable of the same, then the jurisdiction shall be vested to the International
Criminal Court, which means that the States Parties to the Geneva Conventions of
1949 if they had applied the contained provisions, then it would of have no need for
the establishment of the international Criminal Court to punish war crimes but, this
has not been achieved before the establishment of the international Criminal Court,
hence, its most important objectives that war crimes shall not be left unpunished, so
that could fill a large void in the field of criminal justice which has suffered and is

still suffering from the international community until today.”’

% Rome Statute of the ICC, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-484-be94-
0a655eb30el6/0/rome_statute_english.pdf

°"Dr. Omar Ahined Makki, Mechanisms of application of international humanitarian law and human
rights during the conflict, Riyadh, 2012.
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suspension for its investigations or the prosecution within 12 months, can bc
renewable on unspecified terms'®,

The term criminal statute of limitations means" the evasion of the crime
effects or its evidence through the influence of the passage of time, It represents the
way of the expiration of the right of criminal prosecution, and the right to enforce the
criminal judgment of conviction", the statute of limitations leads to the fall of the
state's right to prosecute the offender either through the expiration of the right to trial
or descent of its right to punish them.'®

Therefore, the principle lack of statute of limitations means that the right in the
lawsuit shall not be terminated and therefore they have the right to prosecute the
perpetrators of international crimes within the jurisdiction of the International
Criminal Court, the limitation results in the expiration of the criminal case, so that
drops the State's right to punish the perpetrator of a crime, However, a desire to
prevent impunity for perpetrators of international crimes because of the seriousness of
the crimes within the jurisdiction of the Court is considered as the most serious crime

1% The rule of non-validity for periods of any statute

and the most threat to humanity
of limitations on the war crimes and crimes against humanity have stabilized, so that
it is known that the force of the statute of limitations on such crimes means preventing

the prosecution and punishment of those responsible to commit these crimes after the

expiration of the time.

'%Sana Odeh Mohammed Eid, Procedures of investigation and trial before the International Criminal
Court by the Rome Statute 1998, Palestine, 2011

1% Amena Hamdan," The Protection of civilians in the occupied Palestinian territories”, Al-Najah
University ,Palestine,2010

https://scholar.najah.edu/sites/default/files/allthesis/the_protection_of civilians_in_the_occupied pales
tinian_territories_geneva_fourth convention.pdf, 100

'%\ahmood Cherif Bassiouni, research of Criminalization in international criminal law and the
protection of human rights,published in Studies on global and regional legal documents Beirut, Dar Al-
E’elm, 1989,227
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At the time when no reference was made to tribunals of Yugoslavia and
Rwanda in this Statute, the Statute of the International Criminal Court provided for
the unenforceability of limitation on the crimes within the jurisdiction of the Court;

through Article 29 "crimes of limitations within the jurisdiction of the Court shall not

=

be terminated regardless of their provisions".'"”?

It should be noted that the principle of non-limitation of international crimes is
contained in numerous international conventions, among them the Resolution (2391)
of the UNs General Assembly, issued in November 1968, in which the Convention
adopted the "non-applicability of the rules of the statute concerning limitations on war
crimes and crimes against humanity”, also the European Convention on the non-
Applicability of Limitations to crimes against humanity and war crimes adopfed by

the European Council since 1974'%,

2. The Principle of Non-retroactivity to Individuals/ No Punishment Except

by Evidence/ No Crime Except by Evidence

The contents of the second section of the Rome Statute of articles (22, 23, 24)'”” are
being the legal principles governing the work of the International Criminal Court and

ensures the achievement of the principles of a fair trial.

07 . Lo e . L
97 Mahmood Cherif Bassiouni, research of Criminalization in international criminal law and the

protection of human rights,published in Studies on global and regional legal documents Beirut, Dar Al-
E’elm, 1989,227

1% Amena Hamdan,"The Protection of civilians in the occupied Palestinian territories",Al-Najah
University, Palestine, 2010,

https://scholar.najah.edu/sites/default/files/allthesis/the_protection of civilians_in_the_occupied_pales
tinian_territories_geneva fourth convention.pdf,100

'®Art.22: 1. A person shall not be criminally responsible under this ‘Statute unless the conduct in
question constitutes, at the time it takes place, a crime within the jurisdiction of the Court. 2.The
definition of a crime shall be strictly construed and shall not be extended by analogy. In case of
ambiguity, the definition shall be interpreted in favour of the person being investigated, prosecuted or
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The principle of legality refers to legitimacy of criminalization and
punishment. Its content of no crime and no punishment except by law; that is, it is not
a criminal offense till the existence of former criminalizing text and determination of
punishment, and the strength of this legitimacy is the idea of "warning or previous
adomination" by the legislator for individuals under legal rules enacted to warn them
of commiting certain actions or refrain from certain acts in order to avoid punishment.
On the other side, the origin of actions is permissibile and the exception is the
criminality, which must be specified in clear criminalizing text, the criminal

jurisprudence divides the principle of criminal legality into two parts:
(I): The principle of no crime without law ( Nullum crimen sine lege), and
(II): The principle of no punishment without law (Nulla poena sine lege). :

The Statute of the International Criminal Court has included the principle of
no crime except by evidence, but the text of the article (22) thereof, which means,
according to this article that a person is criminally responsible only upon what was
committed of a crime which falls within the jurisdiction of the Court. The above-
mentioned article indicated that the interpretation of the criminal provisions should be
accurate, and should not be expanded in the interpretation of criminal provisions by
analogy, and that in the case of ambiguity must be interpreted in the text for the
benefit of the person being investigated, prosecuted or convicted, and finally it
included the lack of impact on the legal qualification of any behavior as criminal

behavior under the statute of international law. While Article 23 of the Statute on the

convicted.3 .This article shall not affect the characterization of any conduct as criminal under
international law independently of this Statute.

Art.23: A person convicted by the Court may be punished only in accordance with this Statute.

Art.24: 1. No person shall be criminally responsible under this Statute for conduct prior to the entry
into force of the Statute .2 .In the event of a change in the law applicable to a given case prior to a final
judgement, the law more favourable to the person being investigated, prosecuted or convicted shall

apply.
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principle of no punishment without by law, which means it is not permissible to
punish any person found guilty by the court, except in accordance with the Statute of
the Court.

The principle of non-retroactivity in the Rome Statute refers to that the statute
is applicable to the crimes committed after the applicability, and not applicable
before. That means; a person can not be accountable for crimes were committed
before the Statue came into force. This principle finds a justification for the idea of an
advance warning, but there is an exception for criminal rules in which its permissible
to be retroactively applied if it benefits the accused person, and law is more favorable
to the accused person if the new law makes the incident not punishable, whether by
canceling the culprit text of the incident, or reporting the cause of legalization, or
contraceptive responsibility, or punishment, or if the new text decides a criminal
punishment that is lighter than the previous penalty and that will be measured

according to the type of the new punishment, its degree and duration.'"

The article (24) of the Statute of the Court states the principle of non-
retroactivity on indivjdual, which means a lack of accountability of a person
criminally responsible for previous behavior on the Statute of the Tribunal into force,
the same article adopted the application of the more favorable law for the accused
person , which pointed out that in case of a change in the applicable law in a particular
case before the final judgment, the most favorable law applies to the person being
investigated, prosecuted or convicted.

The Rome Statute of the Criminal Court also includes the prevention of

punitive duplication in the jurisprudence of the International Criminal Court by

110 . . . ) . . .. . )
Mahmood Cherif Bassiouni, research of Criminalization in international criminal law and the

protection of human rights,published in Studies on global and regional legal documents Beirut, Dar Al-
E’elm, 1989,229
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providing that individual shall not be punished twice for the same act fhrough Article
20""" that judging a person for a crime where they were already punished for, this is
one of the most important general principles of criminal law which aims to protect the
person suffering from a second trial for the same crime previously convicted or
acquitted, however the same article cited two exceptions in which the international
Criminal Court was authorized to trial that person for the same crime again in front of
it. That’s of;
¢ If the International Criminal Court proved that the proceedings in the National
Court has been taken in order to protect the person concerned from criminal
responsibility of crimes within the jurisdiction of the International Criminal
Court.
o If the International Criminal Court proved that the proceedings in the National
Court were not independent or impartial, or it has been conducted in a manner

that was inconsistent with intent to bring the person to justice.

3. The Principle of Irrelevance of Official Capacity and Responsibility of

Commanders or Superiors

In this regard, article 27 of the statue has approved the equality among people and that
they are all equal on the applicability of law with no differences or discrimination in

regard of their formal state. Whether of being the president of a state, government or a

'"""Except as provided in this Statute, no person shall be tried before the Court with respect to conduct
which formed the basis of crimes for which the person has been convicted or acquitted by the Court .
No person shall be tried by another court for a crime referred to in article 5 for which that person has
already been convicted or acquitted by the Court .No person who has been tried by another court for
conduct also proscribed under article 6, 7 or 8 shall be tried by the Court with respect to the same
conduct unless the proceedings in the other court) :a) Were for the purpose of shielding the person
concerned from criminal responsibility for crimes within the jurisdiction of the Court; or) b) Otherwise
were not conducted independently or impartially in accordance with the norms of due process
recognized by international law and were conducted in a manner which, in the circumstances, was
inconsistent with an intent to bring the person concerned to justice.
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member of that government. The formal state of this person doesn’t exempt him/her
under any circumstances from the criminal responsibilities. However, this state can
never be a reason that could mitigat the punishment of the committed crimes during
his/her tenure in that period of time. Even though, the local and international
immunity doesn’t prevent actions of investigation and punishment. Crimes of this
matter fall under the jurisdiction of the court where usually these crimes are

committed by people enjoy power and authority.

In respect of this principle, Article 28 of the Rome Statute of the ICC has divided the
responsibilities in both of its paragraphs:''?
What was mentioned in the first paragraph of the mentioned article is that the military
commander or indeed his deputy shall be criminally responsible for a crime within the
jurisdiction of the International Criminal Court committed by forces under his
command and control, in availability of the following conditions;
e The first condition: whén the military commander or his deputy are aware or
knew because of the circumstances at that specific time his troops are
committing or about to commit a crime falls within the jurisdiction of the

International Criminal Court. in two different cases this condition will

"2In addition to other grounds of criminal responsibility under this Statute for crimes within the
jurisdiction of the Court :a) A military commander or person effectively acting as a military
commander shall be criminally responsible for crimes within the jurisdiction of the Court committed by
forces under his or her effective command and control, or effective authority and control as the case
may be, as a result of his or her failure to exercise control properly over such forces, where:

i) That military commander or person either knew or, owing to the circumstances at the time, should
have known that the forces were committing or about to commit such crimes; ‘and ii) That military
commander or person failed to take all necessary and reasonable measures within his or her power to
prevent or repress their commission or to submit the matter to the competent authorities for
investigation and prosecution.b) With respect to superior and subordinate relationships not described in
paragraph (a), a superior shall be criminally responsible for crimes within the jurisdiction of the Court
committed by subordinates under his or her effective authority and control, as a result of his or her
failure to exercise control properly over such subordinates, where:

i) The superior either knew, or consciously disregarded information which clearly indicated, that the
subordinates were committing or about to commit such crimes ;ii) The crimes concerned activities that
were within the effective responsibility and control of the superior; and iii) The superior failed to take
all necessary and reasonable measures within his or her power to prevent or repress their commission
or to submit the matter to the competent authorities for investigation and prosecution .
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determine the criminal responsibility of the military commander or his

deputy:”3

% The first case: that military commander or his deputy has actual
knowledge that the troops under his command and control are
committing or about to commit a crime within the jurisdiction of the
Court.

¢ The second case: that the military commander or his deputy is supposed
he had known because of the prevailing circumstances at the time that
the troops under his command and control are committing or about to
commit a crime of crimes within the jurisdiction of the Court. In this
case the military commander or his deputy does not have actual
knowledge that his forces were committing or about to commit a crime
within the jurisdiction of the Court, but he has sufficient and clear
information allows him to conclude in the circumstances at the time that
his forces were committing or be on the verge of committing a crime
within the juris&iction of the Court, it means that the military
commander or his deputy has a duty to make a positive effort to remain
actively aware of his troops activities.

e The second condition: If the military commander didn't take all necessary and
reasonable measures within the limits of his power to prevent or repress their

commission or to submit the matter to the competent authorities' 1,

"*Mohammed Mustafa Mahmoud Darwish, "Individual criminal responsibility in accordance with the
provisions of the Statute of the International Criminal Court",2012,
http://www.alazhar.edu.ps/Library/aattachedFile.asp?id_no=0045885 (January 16,2016)

""“Article 28 of the Rome Statute ..from this principle that the subordinate will not be able to justify his
crime by receiving an order from the President.. however, if one of the Contraindications responsibility
are available like: Coercionor or self-defense.
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As stated in the second paragraph of Article (28) in regard to the President and

subordinate relationship. Article 22 described in its first paragraph, the president shall

be criminally responsible for crimes within the jurisdiction of the Court committed by

his subordinates under his authority and control as a result of failure to exercise

control over such subordinates. The civil president shall be criminally responsible for

crimes within the jurisdiction of the International Criminal Court, which are

committed by subordinates under effective authority and control, if the three

following conditions were available:

The first condition: the civilian president had already acknowledged that his
subordinates under his effective authority and control were committing or
about to commit a crime within the jurisdiction of the court, or that the civilian
president intentionally ignored any information indicates and shows clearly
that the subordinates were committing or about to commit a crime of crimes

within the jurisdiction of the Court.

The second condition: the related crime’s (within the jurisdiction of the court)
activity falls under the responsibility of the civil president or his effective
control. For example, we can clarify this requirement through a war crime of
medical or scientific experiments that are not justified by the medical
treatment or dental treatment or treatment in a hospital where it can hold the
criminal accountablity against the hospital’s director for a crime within the
jurisdiction of the International Criminal Court committed by doctors are
subject to the effective authority and control within the hospital. This is
because such a crime related to medical and scientific activities that fall within

the responsibility and control of the hospital’s director.
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e The third condition: the civilian president abstained or failed to take all
necessary and reasonable measures within his power to prevent or repress the
commission of a crime within the jurisdiction of the Court or to submit the

matter to the competent authorities for investigation and prosecution.

The second paragraph of the article (86) of Protocol I also stipulates that "any
subordinate violates agreements or this annex the protocol  doesn't exempt his
superiors from penal or disciplinary responsibility, as the case, if they knew, or had
information allowed them in those circumstances to know that the subordinate is
committing or was going to commit such a violation and they did not take their best
endeavors to prevent or repress that breach'”.

Article (33) of the Statute of the International Criminal Court stated a general
rule that inadmissible to exempt a person from criminal responsibility for the crimes
within the jurisdiction of the International Criminal Court and committed by a person
with the command of the government or military or civilian, in the sense that is not
permissible to challenge or protest the orders of superiors for exemption from
criminal responsibility, as the above-mentioned article provided for an exception to
that general rule that it is permissible to refuse orders superiors for exemption from
criminal liability by the availability of three conditions:

e The person shall have a legal obligation to obey orders of the Government or
the President concerned, this means that there must be a relationship between
the perpetrator subordinate and the president who gives the order to commit

that crime, this relationship requires a legal obligation on the subordinate to

'3 Protocol T of 1977 to the Geneva Conventions, Article (86/2)
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obey and execute orders issued to him by the President, and impose sanctions
if he refuses to obey and implement the president orders.

such person is not aware that it is illegal, meaning that the subordinate does
not know that the order issued to him by the president is illegitimate, and
therefore if the subordinate knew that the order issued to him by the president
is illegal and he implemented it and committed a crime within the jurisdiction
of the international Criminal Court, the subordinate will not be relieved of
criminal responsibility for the crime.

Another condition should be added, if the illegality is not obvious, that the
illegality of the order issued by the president is not obvious, and as stated in
the second paragraph of Article (33) of the Statute of the Court, the illegality
shall be obvious is in the case of the order to commit genocide or crimes
against humanity. This means that the illegality of the order issued by the
President cannot be obvious in only two cases, namely: the case of the order to
commit war crimes and the order to commit the crime of aggression, it is not
permissible for subordinates to refuse orders of superiors for exemptions from
criminal liability in the case of the order issued to them of committing
genocide or of committing crimes against humanity because of the illegality of
it, in both cases is obvious, while the subordinates can refuse the orders of
superiors for exemption from criminal liability for not knowing that the order
illegally issued to them is illegal and the illegality of this order is not obvious
and in the case of war crimes orders, or orders to commit the crime of

aggression within the statute.
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As for the State's responsibility for the crimes committed by its personnel or its
nationals, they will be asked of a civil liability where the State is obliged to repair the
Qamage and carry the amount of compensation for damage caused by the behavior of
the offender, and so the international civil responsibility of the state alongside the
International Criminal responsibility arises for individuals, whether those individuals
are state employees or its nationals, according to the general rules of international
law.

4. The principle of International Cooperation

The Statute indicated that the States Parties shall fully cooperate as stipulated in the
articles (86-91), under the jurisdiction of the Court, of investigations and prosecution
of crimes''®, The Court shall have the power to submit requests for cooperation to the
States Parties and perhaps through Diplomatic channels or any other channel
designated by each State party, whether upon ratification, approval and accession or it
can use international organization or any other regional organizationm. The States
should among other things, make procedures available under their national regulations
for all of the manners required for cooperation in accordance with the Statute''®.

The court may ask the non-party state to provide assistance by agreement or special
request is held with non-party, in such cases; if the state has refused to provide
assistance or that it breached its compliance with a request for cooperation from the
Court; the court may decide to refer the matter to the Assembly of States Parties or to
the Security Council if the Security Council has already referred the matter to the

court. Hence, the matter of wanted persons to the court, it has the right to request the

""“Article 86 of the Statute of the International Criminal Court(Rome Statute), https://www.icc-

cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute _english.pdf

" Article 870f the Statute of the International Criminal Court(Rome Statute)

"®*Doa’a Mohamed Zyoud,"Rules of procedures and practices on international criminal court
jurisdiction",Middle East University, 2014,

hitp://www.meu.edu.jo/ar/images/ flaill lgalaiay igdsall Lilall daSadll dujlas 3ol g/aladl o 5ildll/ o o8l p
df (January 11,2016),40
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cooperation of the State to arrest the person, the States parties must comply with
requests for the court to arrest and delivery, and be in accordance with the provisions

of the court system and procedures laid down in national law.

2.1.3. The Rules of Jurisdiction of ICC

The jurisdiction in general is a department or a body's authority to do its work. The
international criminal tribunals jurisdiction of implementing the international
humanitarian law is subjected to the general rules of the general international law.
This jurisdiction is defined in the international conventions, to prosecute and punish
the perpetrators of the very serious international crimes that threaten peace and
security of humanity, The implementation of the international humanitarian law
jurisdiction to the international criminal courts does not exclude the national judiciary
duty in this area. However,; the international humanitarian law imposes an obligation
on States to enact the necessary legislations to prosecute and punish the perpetrators

of violations and irregularities that occur in armed conflicts legislation.

The Statute of the International Criminal Court designated jurisdiction of the
court on the basis of four principles, spatial, temporal, personal and objective

jurisdiction and, this will be discussed in this part of the study.

1. Territorial/ Spatial Jurisdiction

During the Rome conference of diplomatic plenipotentiaries negotiations on the
establishment of the International Criminal Court in 1992, some of the countries tried
to make the court of a global authority and, different views on the issue of whether the
approval of a particular state are essential and necessary to the International Criminal

Court so it can exercise the jurisdiction over serious international crimes or that the
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Court will exercise automatic jurisdiction against all States, both of Parties and non-
parties to the Statute of the Court' ",

According to the Article (12); the scope of the territorial jurisdiction of the
International Criminal Court was defined so that the ICC can exercise its jurisdiction
as follows:

First: If the state is party to the Statute, it will automatically be subject to the
jurisdiction of the Court with respect to offenses referred to in Article (5) of the rules,
thus, the mere fact that the state's accession to the Statute of the Court of ratification
or accession or acceptance includes acceptance of the jurisdiction of the‘Court to
consider all the crimes set forth in Article V, which fall within the jurisdiction of the
Court. The International Criminal Court can exercise its jurisdiction in confronting the
States Parties to the Statute, without prior acceptance of these countries and the

requirement in the following cases:

a) If a State Party to the Statute of the Court transmitted to the prosecutor of the
court a case in which it appears that one or more of the crimes within the
Court's jurisdiction have been committed.

b) If the Prosecutor of the Court has initiated an investigation into the crimes
within the jurisdiction of the court of his own. Provided that in the above two
cases (1-2) to be a crime has been committed on the territory of a State party
to the Statute of the Court, or on board a ship or aircraft registered to have, or
that the offense is committed by a national of that State Party.

c¢) If the Security Council referred in accordance with the provisions of Chapter

VII of the Charter of the UNs situation to the Prosecutor of the Court in which

""Mohammed Mustafa Mahmoud Darwish, Individual criminal responsibility in accordance with the

provisions of the Statute of the International Criminal Court,2012,
http://www.alazhar.edu.ps/Library/aattachedFile.asp?id_no=0045885 (January16,2016)
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it appears that one or more of the crimes within the Court's jurisdiction have

been committed.

Thus, the jurisdiction of the International Criminal Court stands on the basis of two

principles:'?°

territorial principle: the court can exercise jurisdiction over the crimes
contained in the Statute of the Court that have been committed in the territorial
scope of a State Party to the Statute and to prosecute the perpetrator, even if
the perpetrator is a national of a State that is a non-party to the Statute of the
Court.

personal principle: the court can exercise jurisdiction over the crimes listed in
Article 1 of the Statute of the Court that have been committed by a person
holding the nationality of a State party to the Statute, no matter where the

offense was committed.

Second: The International Criminal Court can exercise its jurisdiction in

confrontation of non-party States to its Statute, either upon prior acceptance of these

countries, or without the need for prior acceptance of these countries and in the

following manner:

the practice of the International Criminal Court's jurisdiction upon prior
approval of non-party to the Statute of the Court: State which is not a party to
the Statute of the Court were to commit an offense contained in the statute on
its territory; or on board a ship or registered trademarks of their aircraft, or
may the crime was committed by one of its nationals to accept the practice of

the international Criminal Court jurisdiction over the crime under a declaration

'*Mohammed Mustafa Mahmoud Darwish, Individual criminal responsibility in accordance with the
provisions of the Statute of the International Criminal Court,2012,
http://www.alazhar.edu.ps/Library/aattachedFile.asp?id_no=0045885 (January16,2016)
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lodged with the Registrar of the Court and the consequences of this
declaration's commitment to that country to fully cooperate with the Court
without delay or exception in accordance with Part IX of the Statute of the
Court'?'.

o the practice of the International Criminal Court's jurisdiction without the need
for prior approval of non-party to the Statute of the Tribunal shall be in the
following cases:

a) If a national of the state not party to the Statute of the Court committed one
of the offenses listed in Article 1 of the Statute of the court in the territorial
scope of a State Party to the Statute of the Court, or in the territorial scope
of the non-State Party accepted the jurisdiction of the court.

b) If the UN Security Council referred the acting under Chapter VII of the
Charter of the UNs situation to the Prosecutor of the Court in which it
appears that one or more of the crimes contained in the Statute has been
committed. Where should these crimes are considered a threat to
international peace and security, in other words, the International Criminal
Court may exercise its jurisdiction in this case without the need for
acceptance by States Parties and non-Parties to the Statute of the Court to
exercise this jurisdiction, this situation is an exception to the general basic
principle of consent to the exercise of the International Criminal Court
jurisdiction over crimes stipulated in the Statute of the Court, as this case
also is an exception to the general basic principle of the jurisdiction of the

International Criminal Court on the basis of the principle of territoriality

2! Article (12/3) of Rome Statute, https://www icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4184-be94-
0a655eb30e16/0/rome_statute_english.pdf
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and personal principle because in these case, the jurisdiction of the

international Criminal Court on the basis of the principle of universality'**.

2, Teinporal Jurisdiction
The Statute of the International Criminal Court applies when the ratification of the
accession by sixty countries. And according to the text of Article (26/1) of the statute,
and that's what was really carried out on 1 July 2002 where the ratification was
completed on that date to vote on the statute by the necessary number to enforce the

same.

The International Criminal Court commences temporal jurisdiction concerning
offenses based on the general rule in criminal law, which stipulates the inadmissibility
of applying the law retroactively, meaning that the court does not concern only crimes
committed after the entry into force of the Statute after 1 July 2002'%, and this is
decided by Article 11 of the Statute of the international Criminal Court and took it to
the jurisdiction of the international Criminal Court is the jurisdiction of the future
does not apply to crimes committed before the entry into force of the Treaty of any
statute of the court comes into force. This is the implementation of the general
principle in criminal law, the validity of the legal base immediate and direct impact
has also been emphasized this general rule in Article (24/1) of the Statute of the
Tribunal and it seems that the reason of the adoption of the Statute of the Court of that

rule is to encourage States to join in order to encourage States to accede to the Statute

'22Mohammed Mustafa Mahmoud Darwish, Individual criminal responsibility in accordance with the
provisions of the Statute of the International Criminal Court,2012,
http://www.alazhar.edu.ps/Library/aattachedFile.asp?id_no=0045885 (January16,2016)

'2Art. (11/1): The Court has jurisdiction only with respect to crimes committed after the entry into
force of this Statute, https://www.icc-cpi.int/nr/rdonlyres/eaQaeff7-5752-4f84-be94-
0a655e¢b30e16/0/rome_statute english.pdf
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of the Court'* without fear of return to the past and exciting research in the crimes

that have been committed earlier125

Article 11 has differentiated as for the International Criminal Court's jurisdiction in
terms of time between the two cases, namely: -

o The first case: related to the state which becomes a party to the Statute of the
Court before it enters into force: in this case may not be the International
Criminal Court may exercise its jurisdiction in confronting that State only with
respect to crimes committed after the entry of the Court's Statute entered into
force after 1 July 2002.

o The second case related to the state that becomes a party to the ICC after its
entry into force: in this case; the International Criminal Court can not exercise
its jurisdiction over that State, but only with respect to the crimes committed
after the Statute entered into force for that State (the Statute of the Court enters
into force on the first day of the month following the sixtieth day from the date
of the deposit of its instrument of ratification), unless that the state may
present a declaration under the paragraph (3) of Article 12 of the Statute of the
Court to accept the practice of the International Criminal Court's jurisdiction

with respect to crimes referred to in Article 5 of the Statute, that have been

' The article (24/1) of the Statute of the Court approved the inadmissibility of the accountability of a
person criminally responsible under the Statute for conduct prior to the start of the system enters into
force, but the second paragraph of Article 24 authorized the application of the law retroactively, and
that if the law benefit of the accused where Paragraph the second states that "in the event of a change in
the law applicable to a given case law before a final judgment, applies the most favorable to the person
being investigated, prosecuted or convicted.” the law was Dr. M. Cherif Bassiouni felt that it had to be
the integration of Article (11) with Article (24 ) but the presence of Article 11 in the second door which
was sent directly to the General Committee and not to the drafting Committee was the main reason for
this overlap, and pointed out that in the case of the possible contradiction must rely on article (24)
because it is formulated tightly in part III, containing the the general principles of criminal law -Dr.
Mahmoud Cherif Bassiouni, /CC, its inception and its statute, Versions of the Egyptian Judges
association, 2002,151

2> Ahmed Attia Abu al-Khair, Permanent International Criminal Court, Study of the Statute of the ICC
court and the crimes under ICC statute,Cairo Dar al-Nahdah al-Arabia, 1999 ,39.
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committed before the Statute of the Court entered into force for that State. (it
is to be noted that in this case, the ICC can not exercise its jurisdiction over
crimes were committed before the Statute of the ICC entered into force (1 July
2002).

As for the cases in which the International Criminal Court can exercise its
jurisdiction in the face of non-States Parties to the Statute of the Court, we can
also say that it may not be the International Criminal Court may exercise its
jurisdiction in the face of those states only with respect to crimes committed

after the entry of the Court's Statute entered into force.

It should be noted that the state, upon becoming a party to the treaty, may choose to
postpone the application of the jurisdiction of the International Criminal Court for war
crimes for seven years from the start of the Statute into force and that when he claim
that the citizens of that State had committed one of these crimes or that the crime has

been commiitted on its territory. The declaration can be withdrawn at any time.'?¢

3. Pe}'sonal Jurisdiction
The Personal jurisdiction'?’: is the application of the jurisdiction of the International
Criminal Court on natural persons who commit a crime after reaching the age of
eighteen years and, not on incorporeal or legal persons from countries, organizations
or bodies enjoying legal personality'?.
The international crime was committed by natural persons in name of the

state, the international jurisdiction would not include individuals as it extends only to

12 Article (124) of Rome Statute, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30el6/0/rome_statute_english.pdf

"2"Mai Abed Rabbo Abdel Meneim, "international criminal law",
http://www.mohamah.net/answer/304 13/ (8 s2lLitiali $lildaias 4ildiay (October20,2015)

'The body is the existence of a moral law, recognized its ability to acquire rights and assume
obligations.
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include countries which is stated in the jurisdiction of the International Court of
Justice Article 34 of the Statute'?”®, when the International Criminal Court was
created, it has been said that it’s come to play a complementary role of the functions

of the international Court of Justice by providing criminal equivalent to civil

jurisdiction and to expand international jurisdiction to include individuals.

The debate has widely raised among jurists about the accountability of the
state criminal, but because the international criminal law emphasizes the importance
of the mental element of science and the will, to do international crime and hold the
accountability of their perpetrators, the idea of criminal international responsibility of
the State was rejected and liability became limited to natural persons who has

committed international.crimes on behalf of the state and into its account.

The international responsibility is one of the recognized requirements of the
general principles of law, because its logic for international law that those who have
committed actions which constitute a violation of the provisions of that law shall be
asked for these actions. Long time ago the international custom has settled on the
responsibility of States for any violation of the rules of the general international

130

law The traditional theory of international responsibility clarify that the

responsibility falls only on the state, in the sense that the state is the only responsible

to repair the damage of these wrongful act.and, based on the traditional theory the

31

international responsibility can be defined as”! "the legal penalty; when an

'ZArticle 34 of Statute of the International Court of Justice "Only States may be parties in cases before
the Court", https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4184-be94-
0a655eb30el6/0/rome_statute_english.pdf

B°Abu Atiya alsaied, international sanctions between theory and practice, Alexandria,University
culture Foundation , Edition 1, 2004, 249

"!There is also a definition of the international responsibility for Prof. Abdul Ghani Mahmoud:it is the
legal system that entails under which the state attributed to wrongful act according to international law
commitment to reform the consequent reaction about the State which has committed the act against him
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international legal body commits or abstain an act which constitutes a violation of an
international obligation in accordance with the general international law, this means,
that the international legal body who is attributed to these impermissible actions is
responsible for the compensationm."The jurisprudence defines the international
responsibility as "the legal penalty which is arranged by the public international law;
on the disrespect of this law and international obligationsI33 ." without any exceptions,

all bodies of the international law are under obligations to respect the international

responsibility'*.

Since the basic principle of the international law is that when a state violates
an international obligations, it will be responsible for the results of such breach; and
therefore the international legal responsibility arise in cases where a state or a person
of the international law commits or refrain any action violates the established
obligations in accordance with the provisions of the international law. For these
responsibilities to be valid, the international body shall commit violated actions againt
any of the other international bodies'>*".

Accordingly, is the International Civil liability a subjective responsibility
based on danger or a personal responsibility on the idea of faulty actions?

The subjective liability that is based on the risk theory and assuming liability,

means that it is to be held responsible if the State does action constitutes an

exceptional seriousness of the consequent damage to another state, even if the act was

and mentioned in the international claim to repair the damage in public international law and Islamic

law, Dar Al -Tebaa Al-Hadetha, 1986, 3

2Maged Ibrahim Ali, the law of international relations, Study of international law and International
security cooperation, Cairo, Eltobgy, 2005, 99.

3Ali Sadiq Abu Hief, public international law, Egypt-Alexandria,Monsha’at Al ma’aref,second

edtion, 1965, 267

Qsay Mustafa Abdul-Karim Tim, the Effectiveness of international humanitarian law in

international and non-international armed conflicts / Palestine / Najah National University,2010,129

’Qsay Mustafa Abdul-Karim Tim, the Effectiveness of international humanitarian law in

international and non-international armed conflicts / Palestine / Najah National University,2010,129
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premisable, the responsibility here is based on damage not fault, as long as the
damage has occurred because of its activity. However, the faulty actions theroy held
the responsibilities when the state commits any kind of faulty actions, yet the
international responsibility held only when these-actions of fault are proven whether

they were done by puropose or disregard. '*°.

In addition to the act and the occurrence of the damage, we have here a causal
relationship between them, which means that the result will be the result of the
activity of this act or that this act be a cause of the damage, which is not in dispute in

. . . .. 1
international criminal jurisprudence'’.

With respect to the criminal responsibility, it is one of a modern subjects in

public international law, as it is one of the main topics in international humanitarian
ki

law, the responsibility is the legal means by which identifies the offending person or

who has violated the law, and clarify the obligation to compensate or punishment as a

penalty on the offense that order the implementation of this law'®®,.

The availability of an evidence on any of international criminal law parties
results in i.ssuing an appropriate international criminal sanctions on those are found
responsible, and the penalty might be of a civil nature, such as compensation for
damage and that could be financially or any of its kind, or of a literary character, such
as satisfaction. Yet, it may be of a coercive punitive nature, such as imposition of

penalties on the perpetrator of the internationally wrongful act. The ordering for the

"¢yahya Ahmed al-Banna, Terrorism and Cooperation and International Responsibility, Faculty of
Law, Mansoura University, 1998,11

"7 Ahmed Rifai: The general theory of international criminal responsibility, PhD thesis submitted to
the Faculty of Law, Cairo University, 2005, 57

%Qsay, Mustafa Abdul-Karim Tim, the Effectiveness of international humanitarian law in
international and non-international armed conflicts, Al-Najah National University, Palestine,
2010,127
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The special international criminal tribunals had adopted the former principle
of the individual's international criminal responsibility, and the Statute of the ICC
followed the same approach and the Security Council stressed on the principle for the
perpetrators of the serious violations of the international humanitarian law in its
resolution No. (955) for the year 1994 on the establishment of an international
criminal tribunal for Rwanda. However, this approach was also mentioned in both
laws of Nuremberg and Tokyo Tribunals which were established by the Allied
powers. The previous mentioned Tribunals implicate sets of specific obligations on

individuals where they are punished in any cases of violations'*'.

The individual's international criminal responsibility have risen up after the
forbidden acts Committed during the war and hence the international criminal justice
was set, this have achieved a fairly measure of criminal justice, as the Statute of the
%

International Criminal Tribunal for Rwanda and Sierra Leone, that the individuals are
criminally responsible for war crimes committed in non-international armed conflicts

‘ crimes'*,

The affirmation on the individual's international criminal responsibility was

‘ completed after being provided in the statute of the ICC, as stated: The Court shall
have jurisdiction over the natural persons; a person who commits a crime within the

| jurisdiction of the Court shall be individually responsible and liable for punishment in
accordance with this statute)'*’. Therefore, the statute of ICC includes the criminal
jurisdiction with respect to the natural individuals without states, and so the

responsibility is no longer a relationship between nations alone, but there are other

! Ahmed Rifai: The general theory of international criminal responsibility, PhD thesis submitted to

‘ the Faculty of Law, Cairo University, 2005,308

12 Articles 49/50/146 of the four Geneva Conventions of 1949
"Article (25 ) of Rome Statute, https:/www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30e16/0/rome_statute english.pdf
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cases of responsibility which individual criminal responsibility on the international

level.

The natural person who commits a crime within the jurisdiction of the
International Criminal Court will be held responsible as an individual and liable to
punishment in accordance with the Statute of the Court, which applied its provisions
equally to all persons without any distinction based on official capacity. The
leadership or presidential occupied position that ease the person to committ
international crimes, cannot be an obstacle to the accountability of this person on
crimes fall within the jurisdiction of the international criminal courts. Yet, the
immunity cannot be invoked or uphold by the person to enjoy committing
international crimes, or to invoke his/her official capacity as of a head of state or one
of its leaders or government officials. As such excuses cannot be a defense or a
mitigating circumstance for committing such crimes. Since the ICC's jurisdiction is
limited only on individuals. The person must be of minimum 18 years old at the time
the crime was committed because the International Criminal Court does not have
jurisdiction over any individual in the time of the commission of the crime charged
under the age of 18, as stipulated in Article (26): (the Court shall not have jurisdiction
to any person at the time of committing the crime charged under the age of 18
years)'*’. Thus, the statute has taken into account the general principles of the
criminal law, in addition to the text on the irresponsibility of people who are not over

the age of 18 years, in line with the Convention on the Child's Rights.

The UN have played an important role in defining the rules of international

criminal responsibility, where the decision was issued by the UNs Commission

144 Article (26) of Rome Statue, https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30el6/0/rome_statute english.pdf
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affects in any way on the principles set forth in this convention is a perpetrator of an
international crime, and therefore he/she is subjected to punishment as being in breach
of binding legal base which is stipulated by the Geneva convention.

The principle of the individual international criminal responsibility has
become one of the established principles in the conscience of the international
community, and there is a consensus between the jurisprudence and the judiciary on
the criminal accountability of an indiQidual when an international crimes are
committed, and this has been confirmed by the jurisprudence of the previous
international criminal tribunals, where the International Criminal Court established
and codified this responsibility's rules and has changed it from the theoretical
framework to the practical application. Where the International Criminal Court
approved the special rules of the personal responsibility for the international crimes.
The text of Article (25) of its statute' “confirming it as follows:

1. The Court has jurisdiction over natural persoﬂs pursuant to the provisions of
this statute.

2. A person who commits an offense included by this statute is individually
responsible and be liable to punishment.

3. Criminal responsibility, individual responsibility and cannot exceed the person
nor his property.

4. An inclusion of a provision in this statute on the individual's criminal
responsibility; does not affect the responsibility of States under the
international law, and so is decided by the Statute of the International
Criminal Court on the inadmissibility of raising the international criminal

responsibility only in rights of natural persons. Hence, the State is a legal

“®Article 25 of Rome Statue, https://www.icc-cpi.int/nt/rdonlyres/ea9aeff7-5752-4184-be94-
0a655eb30e16/0/rome_statute _english.pdf
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person which cant not be criminally asked, but asked on a civil responsibility
for the financial compensation on damages caused by the illegal acts

committed by its representatives'?’.

The four Geneva's Conventions of 1949 and the Protocols thereto reflected
legalizing international customary rules established regarding the international
responsibility of individual criminal for serious violations of international
humanitarian law violations, and this means that the provisions relating to this type
are not only based on customary international law, but also based on the international
agreements of IHL, which is of course binding on all member states of the
international community, by means of the Geneva Conventions and their Additional
Protocols'*®, because the agreements are considered as the primary source of the
international law and international obligations. States parties to the Geneva
Conventions of 1949 shall take measures to ensure the application of those
conventions, and if they failed to carry out this commitment, they have to bear the
liability of the international responsibility”g. The four international humanitarian
conventions of 1949 included census of serious crimes (grave violations), where the
signatory states are committed to enact legislation to be punished, and these countries
are necessitated to penalize any of the international legal crimes even if it wasn’t
mentioned in this regard.

There is no doubt that when the conventions consider the natural person as
solely criminally responsible and not the states; as a legal entity which is not

perceived that the criminal responsibility is held to them. This is consistence with

"“"Dr. Mohammad Fahad Shalaldeh, international humanitarian law,330
18)say, Mustafa Abdul-Karim Tim,"the Effectiveness of international humanitarian law in
international and non-international armed conflicts",Palestine ,Al-Najah National University,2010,127
1491, ¢

Ibid
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what was unfolded in the Judicial precedents and established by the international
documents'®. In other words, in light of the contemporary international law, the
individual alone is the subject of the criminal responsibility, while the state holds the
Civil international responsibility through reparation and compensation”'. The
principle of individual's criminal responsibility has the confirmation of the most
important objectives of the ICC that are to ensure a permanent commitment to the
international justice by raising the personal responsibility of the perpetrators of
crimes to prosecute and punish them for what their hands committed of crimes against
humanity.

Some of the international conventions have confirmed this type of
responsibility, including the lack of Statutory Limitations to War Crimes and Crimes
against Humanity, where in its second article that stated "If any crime of what is
mentioned in the first article was committed; the provisions of this Convention are
applicable on the representatives of the State's authority and the individuals who are

actors or associates of any of those crimes, or non-direct incitement' .

4. Objective Jurisdiction

The ICC's jurisdiction extends to the most serious international human rights
violations and international humanitarian law, where the objective jurisdiction was
specified through four crimes. which are; crime of genocide, crimes against humanity,
war crimes, and crime of aggression which it's jurisdiction was kept holding until the

cime is defined and its elements are determined.

'°Abdel Wahed Mohamed Al-far, international crimes and punishment authority,272

'*'Wael Ahmad Allam ,The person status in the legal system of international responsibility, Dar Al-
Nahdah al- Arabia,2001,95
'%2Compilation of International Instruments - Volume I - Part II - p. 948
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And for the seriousness and extent of its importance in this study, the next section
discusses it in details, in terms of the concept, content, images, and how to handle the
international Criminal Court on the basis of the Rome Statute and the rules and

principles of the international law and International humanitarian law.

2.2. Crimes under the Jurisdiction of the International Criminal

Court.

One of the most important considerations with which the Rome Statute of the
International Criminal Court deals is, to confirm that the most serious crimes of
concern to the international community as a whole must not go unpunished and that
prosecution must be ensured effectively by taking measures at the national level, as
well as through promoting the international cooperation in the prevention of such
crimes, and to put an end to the impunity for the perpetfators of these crimes, and to
ensure dealing with these crimes that constitute a grave danger to humanity and
human security, addressing the precise identification of acts constituting a physical
element, and therefore it can not be expanded, which is the principle that the text of

Article 22 of the Statute has already been referred to.
The International crimes were listed for determination, in Article (V) of the ICC's

Statute, namely: Crime of Genocide, Crime of Aggression, Crimes against Humanity,

and War Crimes. And each crime is addressed separately:
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|
While the provisions of Article (2) of the Convention, genocide rrlleans ‘any of the
acts committed by the mean of destruction, of whole or part, of a national, ethnic,

racial or religious group". 133

There was no problem in the inclusion of the crime of genocide under the
jurisdiction of the International Criminal Court, as most countries agreed that this

crime meets the criteria set out in the Preamble of the International Criminal Court

acknowledged in Article (6) the definition of genocide according to the Convention in
1948'%. As stated in Article (6) of the Statute of the International Criminal Court: For
the purpose of this statute genocide means any of the following acts committed with
intent to destroy a national, ethnic, racial, religious group, as such, racial or religious
group: killing members of the group. Causing serious bodily or, mental harm to
members of the group deliberately inflicting on the group conditions of life calculated
the actual depreciated in whole or in part. Imposing measures intended to prevent
births within the group. The transfer of the group’s Children by|force to another
group.'”’

The physical element of the crime of genocide is in every act where the

perpetrator aims to eliminate a human group, for a national, religious or racial reasons

whether as of whole or in parts. While the moral element is directed of the

perpetrator will to commit a constituent of criminal behavior acts in the crime with the

155 Rome Statute of ICC, https://www.icc- cpi.int/nr/rdonlvres/ea9aeff7-5752-4f‘84-lbe94-
0a655eb30e16/0/rome_statute_english.pdf ‘

'**Regarding to the moral element, that will be available in the case of spec1ﬁc intent, which is the
intention to destroy the group in a whole or in part. Stated in (Fregeh Mohammed Hisham,"The role of
international criminal judiciary in fight against international crime"”, PHD Thesis! Faculty of Law and
Political Science, University of Mohamed KHIDER,2013-2014, 254 :

»"An example of these crimes: the massacre - the Jenin refugee camp - in March 2002 within the
second intifada of the Palestinian people, the Israeli army destroyed the camp aﬁer continuous shelling
for more than two weeks, and The international community did not react to these acts, and as it was
said at that time that the United Nations has failed to send a fact-finding committee to there and did not
move to such acts. .
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knowledge that this act is prohibited and punishable,15 8 and the moral element takes
the form of a criminal intent, which consists of knowledge and ithe will, but the
availability of this intent is not enough for a general check only, but must also have a
special intent, which is the mean for extermination of any total or partial destruction

of a certain group, either this Genocide is in whole or parts'”’. ’

Mostly and if not always, the crime of genocide is committed by the order of a

higher authority of the state and under its control, this requires the development of

ways to not to permit the perpetrators of getting off with the responsibility on the
basis of receiving presidential orders they did not know the unlawfulness of them or
its unlawfulness was not clear. However, everyone knows the acts that may constitute

an international crime.'®

2.2.2. Crime of Aggression

At the time where the Charter of the UNs adopted an explicit position on the
prohibition of the use of force and acts of aggression or threat of force in the
international relations in order to preserve the international peace and security'®'; the
UNs has worked on creating a binding international legal formula that is forbidden to

resort to a war of aggression and to control its precise definition, until it adopted the

t

'*¥Mahmoud Sharif Bassiouni/ International Criminal Court,Study of the provzszon‘s and mechanisms

for national implementation of the Rome Statute, Cairo, Dar Al Shorouk, 2004, 161

159 |

Doa’a Mohamed Zyoud,"Rules of procedures and practices on international criminal court
jurisdiction",Middle East University,2014, !
http://www.meu.edu.jo/ar/images/ s Lsil Le—abaa:-\( Aol Aol dcSaddl L jlee -\cbs/a\-d‘ O Pl g6l p
df (January11,2016),40

1% I this regard, dr. Moataz Kafeisheh (professor of international law in the Palestinian Hebron
Umversnty) mentioned in an interview on Palestine's accession to the International Criminal Court that:
The crime of genocide, is the most aggressive than the apartheid.Mahmoud Alldﬂaaﬂah Palestine's
accession to international conventions, http://www.alhadath.ps/article.php?id= 5eba8y388008Y Seba8
(Octoberl0, 201 5)

® This mission was entrusted to the Security Council under article 39 of the UN Charter.
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famous General Assembly resolution no. 3314 issued on.14 December 1974'2, but
that term was just a political term interpreted by each country in accordance with its

political vision and vital interests, and it has not gained the entough importance

because of conflicts of political and economic interests.

The concept of the crime of aggression has several forms, not necessarily
includes the use of armed force, it may be economic or ideological, direct or indirect.
More than once, the UNs General Assembly has nominated the use of force by means

of directly or indirectly on behalf of the aggression.

At the General Assembly resolution (peace through acts), it condemned the the
interference in the internal affairs of a state for the purpose of changing its legitimate
government by intimidation or use of force. The General Assembly has also
confirmed the intervention, either directly or indirectly by provoking an internal civil
conflict and so, which is one of the most serious crimes against peace and

international security.

i
Decision endorsement to the jurisdiction of the International Criminal Court

into the crime of aggression has not been the object of an agreement between the
t

I
countries, but sparked a legal and wide-ranging debate, both during t{he period leading

!
up to the Rome Conference or through it, and even the period that followe

|

Article 5, paragraph 1, of the Statute of the Court includes the crime of aggression

dl63

stipulating that: "the court's jurisdiction is limited to the most serious crimes of

"2The definition of the crime of aggression by General Assembly Resolution 33 14, the UN documient
(A /9890) dated December 14, 1974

"Essam Abdeen, the head of the local and regional advocacy in the Al-Haq orgamzatlon said in an
interview “the International Criminal Court and the latest developments”: the Palestinian side should
also look into the definition of the crime of aggression, which was included in the ICC system at the
review conference in Kampala, Uganda in 2010, and the court terms of its jurisdiétion over this crime,
yet the Palestinian side have not confirmed on the definition of this crime, Al-Haq Organization,
http://www.alhag.org/arabic/index.php?option=com_content&view=article&id=739:2015-07-07-11-
45-54&catid=94:2014-09-24-09-28-04& [temid=234 (November6,2015)
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concern to the entire international community”, and the Court under the system'’s
jurisdiction is to consider the following crime ....., the crime of aggression, and the
following paragraph added (when the rule adopted in accordance with articles 121 and
123 of the same statute defines the crime of aggression and the iconditions under
which the Court shall exercise the jurisdiction with respect to this crime, and this

provision should be consistent with the relevant provisions of the Charter of the UNs).

The jurisdiction of the ICC has been restricted to try the perpetrators of this
crime, until the adoption of the rule in this regard, according to. the rules of the
amendments that can be performed on the Statute of the Court, and this is what has
been agreed upon by the ad hoc working group on the crime of the originator of the

aggression by the Assembly of States Parties of the ICC, the discussions and the work

of this team focused on two conditions of the exercise of the ICC for the judicial
powers of this crime, with reference to the Security Council's role in determining

what is an act of aggressionl“before the Court exercising its jurisdiction into the

crime of aggression'®. é

I
Kampala Review Conference held in 2010 has made: a fundamental

amendment to the crime of aggression, to include a precise definition and determine

the potential for the exercise of the court's jurisdiction with respect to this crime. The

"% According to the provisions of the United Nations Charter and the adopted resolution 3314 by the
General Assembly, the Security Council is the competent authority adapting the act that took place on
that constitutes an act of aggression, the discretion enjoyed by the Council was inspired by the text of
Article 39 of the Charter stipulating: "The Security Council decides whether to action has signed a
threat to peace or breach of, or was the act of aggression and shall make recommendations, or decide
what measures to be taken in accordance with the provisions of articles 41 and 42 of the Charter, in
order to preserve international peace and security or restore. If the Council decided that the acts issued
by the State constitutes an act of aggression in accordance with the preceding Article, the aggressor
state is internationally responsible for these acts, and be subject to the signing of international
sanctions, as well as responsibility for the damages caused by due to be considered aggression as an
international crime intervention in the system collective sanctions prescribed in the Charter of the
United Nations in the legal system of international responsibility, and in view of the Legal list 1314
and Article 19 of the Commission's draft law on the international responsibility of States.

'**Darraji, Ibrahim, the crime of aggression and the extent of international legal responsibility, Beirut,
Halabi legal publications , first edition, 2005, 953
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other major results obtained are amendments relating to the Elements of Crimes,
especially the crime of aggression in the text of article 8 bis, and some other
understandings with respect to the temporal and spatial jurisdiction of the Court on
this crime;. with the stress that these amendments should not be interpreted in a
manner contrary to the rules of general international law, or contrary to the Statute of

the Court purposes.

With regard to the definition of the crime of aggression, paragraph 2 of Article
5 of the ICC Statute wa.s deleted, and article 8 bis after Article 8 of the Statute of the
Court was added. And the States Parties to the Review Conference put precise
definition in article 8 bis, for aggression, based on General Assembly Resolution No.

3314 as follows'®®:

A

1. For the purposes of this Statute, "crime of aggression" means the planning,
preparation, initiation or execution, by a person in a position effectively to
exercise control over the political or military action of a State, of an act of
aggression which, by its character, gravity and scale, constitutes a manifest
violation of the Charter of the United Nations.

2. For the purposes of paragraph 1, "act of aggression” means the use of armed
force by a State against the sovereignty, territorial integrity or political
independence, of another state , or in any other manner inconsistent with the

Charter of the UNs. Any of the following acts, regardless of a declaration of

166Report of the International Criminal Court/ Sii(ty-ﬁﬂh session, for 2009-2010,
https://www.icc-cpi.int/NR/rdonlyres/EATDF985-4549-40EF-AQ0DC-

814BE440655C/282601/1CC6RepAra.pdf
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waf, shall, in accordance with UNGA resolution 3314(XXIX) of 14 Dec1974,

qualify as an act of aggression:'

167

67

The invasion or a attack by the armed forces of a State of the
territory of another State , or any military occupation, however
temporary, resulting from such invasion or attack, or any annexation
by the use of force of the territory of another State or part thereof;
Bombardment by the armed forces of a State against the territory of
another State, or the use of any weapons by a State against the
territory of another State;

The blockade of the ports or coasts of a State by the armed forces of
another State.

An attack by the armed forces of a State on the land, sea or air
forces or marine and air fleets of another State.

The use of armed forces of one State which are within the territory
of another State with the agreement of the receiving State, in
contravention of the conditions provided for in the agreement or any
extension of their presence in such territory beyond the termination
of the agreement;

The action of a State in allowing its territory, which it has placed at
the disposal of another State, to be used by that other State for
perpetrating an act of aggression against a third State.

The sending by or on behalf of a State of armed bands, groups,

irregular or mercenaries which carry out acts of armed forces

UN Documents Gathering a body of global agreements, "Definition of Aggression",Twenty-ninth

session, http://www.un-documents.net/a29r3314.htm
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against another State of such gravity as to amount to the acts listed

above, or its substantial involvement therein;

In all cases, the court's jurisdiction shall be held in considering the crime of
aggression, after a decision taken by a majority of States Parties equal to the majority

required for the adoption of amendments to the statute, after 2017.
2.2.3. Crimes Against Humanity

Crimes against humanity; is a modern expression in the international criminal law and
was firstly used after the World War II, Nuremberg’s list was the first international
document provides for crimes against humanity in Article VI, this text is repeated in
Tokyo’s list (m/2/é£)'68. Crimes against humanity are distinguished from other crimes,
such as murder and torture must be committed in the context of a widéspread or
systematic attack'®’, this attack must be directed against a civilian population, so that
the court cannot look at the individual, isolated or sporadic acts, which did not
encompass to crimes against humanity”o, but these acts must be committed by a state
or an organization policy.

The Rome Statute provides for the gravity of the crimes against humanity and
that it should be included in the list of crimes that are specific to the International
Criminal Court, where Article 7 of the Rome Statute provided for the crimes against
humanity within the jurisdiction of the International Criminal Court:

e Murder.

¢ Extermination.

'*Mahmoud Sharif Bassiouni,/nternational Criminal Court, Study of the provisions and mechanisms
for national implementation of the Rome Statute,Cairo, Dar Al Shorouk,2004,155

'“However, the word "attack" does not mean just a military attack, but could include administrative
laws and measures such as deportation and forced displacement.

""Fregeh, Mohammed Hisham,"The role of international criminal judiciary in fight against
international crime”,PHD Thesis, Faculty of Law and Political Science,University of Mohamed
KHIDER, 2013-2014,254
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Enslavement.

Deportation or forcible transfer of population'”.

Imprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law

Torture

Rape, sexual élavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable gravity.
Persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender as defined in paragraph 3, or other
grounds that are universally recognized as impermissible under international
law, in connection with any act referred to in this paragraph or any crime
within the jurisdiction of the Court;

Enforced disappearance of persons;

The crime of apartheid;

Other inhumane acts of a similar character intentionally causing great

suffering, or serious injury to body or to mental or physical health.

According to the provisions of Article VII of the statute, these three elements must be

available:

1)

2)

3)

The crime committed is contained in Article VII, paragraph (1).

These crimes are committed in the context of a widespread or systematic
attack directed against a civilian population.

That this attack resulted from the policy of the state or organization requires

committing such an attack.

171 . . . . . .. . .
Israeli occupation policies in the Palestinian territories
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Generally, as required in the above-mentioned acts in the seventh article that
makes up the physical element of the crime against humanity to be serious and
degree's discretion is up to the International Criminal Judiciary.'”

The physical element of crimes against humanity is achieved based on the
commission of an offense specified in Article Seven which is related to crimes against
humanity, and that affects the fundamental interests of the person or group of people
united by one politician or national strap, or one race. The existence of moral element
requires the availability of both types of criminal intent, public and private. The
General Intention is the awareness of the perpetrator that the acts he/she commited are
a serious violation of the rights of victims, punishable by law, regardless of his/her
intention behind taking such actions, such as the desire to kill or cause of suffering
severe pain to the victims or just obeying orders.'”™ However, the general intent is
insufficient and needs a special intent, which is the need for the perpetration of such
acts as part of a widespread or systematic attack directed against a civilian population
in implementation of the state policy or a part of this policy, and that the perpetrator is
aware that his/her behavior is part of the broad attack or systematic scale, or intends to
have his/her behavior as part of the attack, without requiring accurate knowledge of
its details. Nor can the perpetrator in this case invoke obeying orders issued by his/her

superiors to impunity in accordance with Article 33 of this Convention'”*,

2 Doa’a Mohamed Zyoud,"Rules of procedures and practices on international criminal court

jurisdiction”,Middle East University, 2014,

http://www.meu.edu.jo/ar/images/ sl lgabiaisa¥ 4ol Liliall AaSadll dujlas ol ¥/alall ¢ 5/ 66l p
df (January 11,2016)

' Fregeh, Mohammed Hisham, The role of international criminal judiciary in fight against
international crime,PHD Thesis, Faculty of Law and Political Science, University of Mohamed
KHIDER,2013-2014, 256

""Fregeh, Mohammed Hisham, The role of international criminal judiciary in fight against
international crime,PHD Thesis, Faculty of Law and Political Science, University of Mohamed
KHIDER,2013-2014, 256
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With regard to the extent of correlation crimes against humanity in armed
conflict, it was the subject of discussion during the Rome conference, where a
minority of states stuck to-the idea that crimes against humanity must be linked to
armed conflict, but the majority of states refused to do so on the grounds that adhere
to this condition lead to the complete abolition of the concept of crimes against
humanity, because they become so identical to war crimes, and that this trend ignores
the development that has occurred in this area. This statute omitted any reference to
armed conflict of any kind, which shows that it recognizes crimes against humanity
committed in times of peace and war; no doubt in a logical trend, as it is for through
which the accountability of authoritarian regimes that reflect on abuse and oppression

of the protestors and their peoples in order to dominate the power' .

2.2.4. War Crimes

War crimes are the oldest international crimes that the international community tried
earlier to identify, the international community went off to alleviate it’s woes aﬁd, for
that; several international treaties and charters were issued to organize wars habits and
laws, which imposed certain restrictions on the behavior of armies, duties and the
types of weapons that may not be used during war time. Most notably, the Hague

Conventions of 1899 and 1907, which organized the rules of neutrality and war.

War crimes are defined as: acts that constitute grave breaches of the laws and
customs of war in general, whether according to the traditional concept of war

embodied in the law of war or as the contemporary concept expressed by the law of

"”Mohammed Galay,Litigation procedures Before the International Criminal Court,Master thesis,
Faculty of Law,University Abu Bakr Belcaid Algeria,2004-2005,44
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armed conflict or the international humanitarian law'’®. The war in the realistic
concept: is an armed conflict or a mutual fight between the armed forces of more than
one country ends with each of the peaceful relations, whether issued by an official
announcement or not, the legal concept of war entails a formal declaration by the side
of one of the warring states before the start of combat military operations'”’.

Article 8 of the Statute of the International Criminal Court in the states for war
crimes, especially when committed as part of a plan or policy or as part of a large-
scale commission of such crimes and in accordance with the provisions and rules of

international humanitarian law, through four classes of crimes, namely:

a) Serious violations of the Geneva Conventions of 1949

b) Other serious violations of the laws and customs applicable in international
armed conflicts within the framework of existing international law

¢) Serious violations of Article 3 common to the four Geneva Conventions of
1949, in the event of an armed conflict not of an international nature.

d) Other serious violations of the laws and customs applicable in non-

international armed conflict in the framework of existing international law

The Geneva Conventions on the protection of victims of war of 1949 and the
Additional Protocols of 1977, have developed the list of crimes that belong to the

category of war crimes and crimes against humanity, and therefore all grave

'"6Some scholars define war crimes as: premeditative actions that rescind the Geneva Conventions and
the additional protocols. These actions lead to Death, Pain, or fatal damage to any person, prisoners,
civilian, who are protected by law, Mahmood Cherif Bassiouni/ research of Criminalization in
international criminal law and the protection of human rights published in Studies on global and
regional legal documents Beirut, Dar Al-E’elm, 1989, 485

'""Doa’a Mohamed Zyoud,"Rules of procedures and practices on international criminal court
jurisdiction",Middle East University, 2014,

http://www.meu.edu.jo/ar/images/ baill lpabaidy 4ol Liliall Laadll dw e 2ot /ol o Slal/ 0 g6l p
df (January11,2016),40.
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violations set forth in the Geneva Conventions and its protocols have been received in
the Statute of the International Criminal Court serves as a war crimes. These
documents have recognized the principle under which the state is responsible for the
actions of the persons (Responsibilities of the Contracting Parties), the articles
(51/52/131/148) respectively, which stipulate that " No High Contracting Party shall
be allowed to absolve itself or any other High Contracting Party of any liability
incurred by itself or by another High Contracting Party in respect of breaches referred
to in the preceding Article". The contents also census serious crimes inflicted on the
criminal responsibility of the perpetrators, but rather acts fall within the penalty of the
Penal Code in most systems of internal and criminal legislation in all circumstances,
in the sense that if the act is perpetraded by one of the military during the war, it is not
permissible for the accused to depend on the military duty implementation as a cause
of permissibility, because the military duty does not include such crimes,and they do

allow it' 3.

The definition of an international armed conflict can be understood from
Article 2 of the Geneva Conventions of 1949, which states "cases of declared war or
of any other armed conflict which may arise between two or more of the High
Contracting Parties, even if the State of war is not recognized by one of them ... and.
all cases of partial or total occupation of the territory of a High Contracting Party,
even if the said occupation meets with no armed resistance". As considered an
international armed conflict the case of resorting to armed violence between two or
more States, whether by an earlier announcement or without it, and Warring
Contracting Parties shall apply the provisions of international humanitarian law,

whether the case of conflict has been recognized or not, as the national liberation wars

'"Dr. Mohammad Fahad Shalaldeh,international humanitarian law, p347
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follow the international armed conflicts as what mentioned in the first Additional
Protocol (I) to the Geneva Conventions, 1977 in articles (1/4) and (3/96) respectively.

It is worth to mention the crucial development that followed the concept of
war crimes, as extended to grave violations committed in non-international armed
conflicts, as in spite of the refusal of some countries during the conference for any
attempt to compare between the international armed conflicts and non-international
armed conflicts in this regard, arguing that the internationalization of criminal
responsibility for the crimes committed during non-international armed conflicts
would give international legitimacy to groups that resist the legitimate authority in the
country.'79

Among these violations, the Eighth clause of the second paragraph of article
VIII of the Rome Statute, states that " The transfer, directly or indirectly, by the
Occupying Power of parts of its own civilian population into the territory it occupies,
or the deportation or transfer of all or parts of the population of the occupied territory
within or outside this territory;" this settlement or the deportation of the population
become war crimes.

This kind of War crimes is realized through the occupying power's action, of
the directly or indirectly parts transfer of its own civilian population into the territory
it occupies, or the deportation or transfer of all or parts of the population of the
occupied territory within or outside this territory. This' behavior must be issued and
associated with cases of an international armed conflict, and the perpetrator is aware

of the factual circumstances that established the existence of an armed conflict.

'Mohammed Galay, Litigation procedures Before the International Criminal Court,Master thesis,
Faculty of Law,University Abu Bakr Belcaid Algeria,2004-2005,45
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War crimes are consist of two criminal conducts; deportation and illegal
transfer.The deportation of protected persons under the Fourth Geneva Convention-
the protection of civilians - who are under the occupation of the occupied territories to
other places far away, whether inside or outside the home land, with a view of
keeping them away from their homes in order to transfer and replace them with the
population of the occupied State, as this work.is incompatible with the freedom and
dignity of the civilian population as guaranteed under the international rules and
customs. Transportation and deportation come in two directions:

1. Either from the occupied territory to the outer side, as previously happened in
Yugoslavia, as well as deportations of Zionists to the indigenous Palestinian
Arab's population forcibly from their country.

2. Or from the outer side to the occupied territory, just as how France did during

the French occupation of Algeria by transferung their population to Algeria, and -

as how the Israeli's occupying forces are transferring the Jews from all over the

world to Palestine and settle them there.

Such behavior is prohibited; because it may lead to serious results for
dissolving aboriginal national entity. This prohibition is mentioned in Article 49 of
the Fourth Geneva Convention and it's Article 147, considering it as grave breaches of
the its provisions. Based on the above mentioned article, the Israeli occupying
power’s transfer of its population to the Palestinian territories; is a war crime and a
serious violation of the Geneva Conventions, they have implemented settlements and
policies which together include the displacement of the Palestinian population. The
so-called forcible transfer of the population and the resettlement of occupying

power’s settlers in their place and explained in depth later on.
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The Statute of the ICC classifies the transfer of the occupying power’s
civilians directly or inciirectly to the land it occupies as a war crime. The deportation
or transfer of people in the occupied territories from their homes to other places inside
or outside this territory is also a war crime under the Statute of the International
Criminal Court.

Israel was among the countries that voted against the adoption of the Rome
Statute and did not ratify it and has repeatedly tried not to consider the settlements in
the occupied Palestinian territory as a war crime.

We have previously discussed the temporal jurisdiction of the ICC which falls into
crimes committed after the entry of the Statute into force'®® according to Article 11 of
the Rome Statute but; it is to say there is a need to have the court jurisdiction over

continuing abuses in which there are continuous crimes'®.

Accordingly, the court must consider the so-called in-law to "ongoing crimes"
as chronologically continuous crimes,'® crimes which their facts begin before the
state statue comes into force and their impact remain constant thereafter.'®’ Assuming
that the criminal activity on the grounds is still ongoing and has not completely
stopped. The settlement crime of the Israeli Occupying power in light of the
international law is continuous crime, and its effects extend as long as settlements are
present in the occupied Palestinian territories, and its one of the ongoing crimes that
resultes a daily violation of the Palestinian life. Thus, the criminal jurisdiction of the

ICC extends to include the Israel’s settlements crime, despite the Israel reservation to

"8 Art. (11/1): The Court has jurisdiction only with respect to crimes committed after the entry into
force of this Statute.

"®1nternational Criminal Court: the immunity challenge, the International Committee of the Red Cross
(ICRC) publication, 1st edition, Damascus 2001, p. 113

182 International Criminal Court: the immunity challenge, the International Committee of the Red Cross
(ICRC) publication, 1st edition, Damascus 2001, p. 113

'8 radwa Al-Thweb,"International Criminal Court" ,Master thesis, Birzeit University, Palestine,2014,
https://www.bal.ps/pdf/1.pdf
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include the settlement as a war crime in the statute of the ICC. However, this
reservation is contrary to the goals and purposes of the statute and to the international

law principles.

This option can be used as an effective tool to face the colonization, apartheid
crimes, deportation and forcible transfer as "ongoing crimes" vested with the
jurisdiction of the ICC, as the settlement constitutes a war crime under the Rome
Statute. Previously, the Court considered it in a similar case in the Democratic
Republic of Congo, which was considered by the court within the ongoing crimes that
fall under its jurisdictionI84 and the point here is that the settlement project as the core
of the occupation structure, the crimes of apartheid as crimes against humanity
practiced in various forms by the occupation leaders and their officials, that linked to
the settlement project, as well the case concerning the deportation and forcible

transfer as war crimes, and possibly up to crimes against humanity.

On the basis of the prohibition of discrimination, on basis of national
affiliation, race and religion the Israeli Occupation authorities practiced an internal
forced displacement against the Palestinians, the constant looting of their property
along the Palestinian territories that are occupied since 1967, including the West
Bank, East Jerusalem, and Gaza Strip where it is estimated over the past four decades
as a long-term occupation. Colonialism, racial systematic and institutionalized
discrimination are the root causes of this internal forced displacement of the

indigenous Palestinian’s population and stripped of their property. These practices

"®The Court's jurisdiction over Israeli settlements already related to the principle which was accepted
in a similar case concerning the Democratic Republic of Congo, which explains that Crimes such as
those related to settlements and the transfer of civilians into occupied territory, even if they occurred
before the first of September / September 2014, they are within the jurisdiction of the court because
they are ongoing crimes, this conclusion based on the rule that the confiscation of property for the
construction of the settlements, it remains a criminal until the property is returned to its rightful
owners.
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and policies in the occupied Palestinian territories have come in order to assert its
control over the largest area of land with a minimum number of the Palestinian

population.'®

The individual or mass deportations of indigenous people in the occupied
Palestinian territories, and the arbitrarily displaced are acts prohibited under the
international humanitarian law and human rights law, these practices are serious
violations of the Fourth Geneva Convention and the customary international law. The
Fourth Geneva Convention prohibits the destruction of private property for the
protected population by the occupation. Therefore, invoking the security of the
population and military imperatives cannot justify the forced displacement of the
Palestinian population. This destruction of property and the forced displacement of
Palestinians violate the Occupying power's commitments to the human rights and the
laws of occupation.I86

Human Rights Watch documented how the Occupying power’s restrictions
cause the cumulative impact on the Palestinian’s construction, demolition and forced
displacement as well as of other restrictive policies. However, Palestinians who
cannot build houses are forced to move to the West Bank areas undér the control of
the Palestinian Authority or migrate out of Palestine. Human Rights Watch refers to
the close relationship between the Israeli policies of division, construction, demolition
in the Palestinian territories and forced displacement of Palestinians'®’.

Settlement is a form of the war crimes , Article 49 of the Fourth Geneva

Convention of 1949 and Article 85 of the additional protocol I clears that "no

185

BADIL Resource Center for Palestinian Residency and Refugee Rights, http://www.badil.org/en/
(December6,2015).

1% BADIL Resource Center for Palestinian Residency and Refugee Rights, http://www.badil.org/en/
(December6,2015).

"®7[1legal Demolition of Palestinian homes, http:/www.palnnn.com/?p=69749 (December6,2015)
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aparthied wall in the occupied Palestinian territories, which was issued in July 2004
and in which the Court made it clear in paragraph 120 of its advisory opinion of 2004,
that "the Israeli’s colonies in the occupied Palestinian territories including East
Jerusalem are established in a violation of the international law", the court emphasized
that the wall as well as the Israeli's settlement in the occupied Palestinian territories,
are illegal acts and void and must be removed, it interferes with the provisions of the
fourth Geneva Convention, which applies legally to the Palestinian territories that
occupied by Israeli forces since 1967. Yet, the Court held that the settlements and the
apartheid wall are two of war crimes in accordance with the provisions of the
international humanitarian law, specifically under the Fourth Geneva Convention of
1949. Such activities prohibit the Palestinian people to exercise their right to self-
determination which is the most serious consequences of committing these crimes'®".

The Four Geneva Conventions of 1949 is one of the many international
conventions that dealt with the individual criminal responsibility, the international
Criminal Court statute established its judicial system :‘based on the individuals
responsibility for international crimes and, by applying this to the Israeli Occupation,
it is an evident that all persons who have committed crimes against tyhe Palestinian
people bear individual criminal responsibility for their criminal acts, whether they are
public individuals or soldiers in the armed forces or military officials or civilian
leaders in government'®".

Israel as an occupation power has not shown any response to the advisory

opinion of the international Court of Justice and ignored it and continued its

""The advisory opinion of the International Court of Justice issued on July 4, 2004 regarding the Israeli
wall in the occupied Palestinian territory

"'Hassan Mohamed Qahwaji and Sami ashram,"The position of the international law on the occupying
power for the murder acts”,paper of Al-Azhar University in Gaza, Department of Public Law,2012,7
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operations that violate the provisions of the fourth Geneva Convention and the

principles of the international law.

2.3. Palestine in the International Criminal Court

The ICC's jurisdiction takes place between the States Parties to the Rome Convention,
which is the Statute of the Court. At this particular time; where Palestine and its
people are daily exposed to many of the Israeli's crimes, in which they are the
punishable crimes as stated in the International Criminal Court system whether they
are war crimes, crimes of aggression or crimes against humanity.
Many have stressed on the need to resort to the international criminal law as a tool to
ensure the imposition accountability on the occupation authorities and achieve the
desired justice for the Palestinian people. However, Palestine lacks on the application
of the international law due to the lack of the political will of the major powers and
because the interests of these countries do not require them to work hard on the
fairness of the Palestinian nation by enabling it to exercise its right to self-
determination up to the emancipation of the occupation and establish their

independent state with Jerusalem as its capital.

For the privacy concern of the Palestinian situation, the legal difficulties and
sometimes the political process that stood in the face of the Palestinians to head to this
international body for the prosecution of the Israeli war crimiinals, which affected the
credibility and seriousness of this court, especially against the serious crimes that were

committed in all Palestinian areas'*.

"2 Abdul Aziz Nouaydi,"jurisdiction of the International Criminal Court for Israel's crimes after the
Palestinian Authority acceptance of the jurisdiction of the ICC Court",January 2011.
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A numerous attempts and legal ways were there in order to reach to the ICC,
but in the end these ways focused on the consideration of Palestine as a State existing
with its pillars and on the application of other legal grounds, taking into account the
legal nature of Palestine in the international law and the right of Palestinian people to
self-determination and many of the decisions of the UNGA in its advisory capacity and
some of the decisions of the Security Council. The biggest problem that stood in the
way to move towards the International Criminal Court was considering Palestine as a

state or a full member State of the UNs.

2.3.1. Palestinian State and the Palestinian Liberation Organization (PLO)

The PLO was founded in 1964, consists groups of Palestinian movements and parties.
It includes all the Palestinians in the West Bank and Gaza Strip, in addition to the

Palestinian diaspora, to represent them on international forums.

The Palestinian Liberation Organization has worked to create some of its
affiliated institutions such as liberation army, radio stations, research center, bronchial
unions, national council and offices in most countries of the world. Later, the
Palestinian Liberation Organization got observer status at the UNs, according to UNs
General Assembly Resolution (3237) and issued on November 22 of the year 1974,
and under that was being invited to participate as an observer in the UNs General
Assembly sessions and conferences and to participate in its work and participate in

international conferences held under the auspices of the General Assembly'”.

19 for more details follow: WwWw.un.org
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On 15 November1988, the National Council of the PLO declared an
"independent State of Palestine" and the acceptance of the UNs Resolutions 242 and
383, which call for the Israeli withdrawal from the Occupied Palestinian Territory in
1967, and to reach a solution through negotiation. At the time, the National Council
instructed the Executive Committee of the Palestinian Liberation Organization to
carry out the functions of the Government of the State of Palestine. Based on the
Declaration of Independence, the UNs General Assembly adopted a resolution
replaces the designation of Palestine to the UNs from the PLO Mission to Permanent
Observer Mission of Palestine. In 1993 a peace agreement was signed in Washington
after a long round of negotiations between the delegations of the Palestinian
Liberation Organization and the Israeli occupation government known as "Oslo
agreement”, which was made to approve the Palestinian autonomy and the Israeli
withdrawal out of the Palestinian terretories. May 1994, the Israeli occupation forces
withdrew from the Gaza Strip and Jericho in implementation of the Oslo agreement,
and the territories became under the Palestinian autonomy, was represented by the

National Authority.

The Oslo agreement didn’t go further as planned, yet as the Israeli aggression
on the Palestinian territoriesn continued; the presidency of the Palestinian National
Authority started a diplomatic move among the UNs member states, to secure the
support for a full membership at the UNs for the State of Palestine that was
announced earlier by PLO in Algeria 1988 and recognized by about 100 UNs member

state.

111




2.3.2. Palestine in the ICC before 2012

We explained the cases of the International Criminal Court where it can proceed its
jurisdiction, in both cases of States and Non-States Parties of the ICC Statute. The
Non-States Parties can deposit a declaration with the Registrar of the ICC , whereby it
recognizes and accept the exercise of ICC jurisdiction with respect to the crime under
consideration, this acceptance needs to be submitted for each crime separately

“ or by referral to the Security

because every crime is separate from the other'
Council, in accordance with Chapter VII of the Charter of the UNs of any crime
within the jurisdiction of the ICC, and in this regard, the Security Council may
transmit such crimes regardless of the membership of the state in the ICC. The
Security Council practiced this validity when confronted Sudan, after receiving a
report issued in January 2005 from the investigation committee that set up resolution

1564 to investigate the situation in Darfur, as the Council decided to move through

the Prosecutor of the ICC for investigation.

The Palestinian's beginning with the ICC was in response to the Israeli
aggression on Gaza Strip on 22 January,2009'®*, when Dr. Ali Khashan, the Minister
of Justice in the Palestinian government, deposited a declaration under Article 12 (3)
of the Rome Statute'*®, accepts the exercise of the ICC jurisdiction on the Israeli
crimes were committed in the Palestinian territories since the first of July 2002. The

declaration permits Non-States Parties to accept the exercise of ICC jurisdiction. As

"*Dr. Ahmed Attia Abu al-Khair ,permanent International Criminal Court/ Study of the Statute of the
ICC court and the crimes under ICC statute, Cairo,Dar al-Nahdah al-Arabia, 1999,46-47.

"Israeli aggression on Gaza, the so-called Cast Lead Operation in the period between December 27,
2008 and January 18, 2009

'%n1f the acceptance of a State which is not a Party to this Statute is required under paragraph 2, that
State may, by declaration lodged with the Registrar, accept the exercise of jurisdiction by the Court
with respect to the crime in question...... "
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for the Palestinian situation and the international community's position on the
ambiguity about the existence of the State of Palestine, this Declaration was accepted
by the registrar of the ICC, and the office began the discusstion of all the legal matters
relating to the ICC jurisdiction, Whether the deposited declaration acknowledges the

Court to exercise its jurisdiction meets the required legal conditions.

Later, and in the private ninth session of the Human Rights Council of the
UNs Organization, which was held in .January 2009 to discuss the "grave violations of
human rights in the Occupied Palestinian Territory including the recent aggression on
Gaza in 2009_ (to prevent any legal doubt concerning the Characterization of the
legal status of Gaza Strip, tPe term "aggression" in international law is used when the
armed force is using against the territory of an independent and sovereign state or to
destabilize the political stability, and this is not the case of Gaza Strip, which retains
legal status, like the West Bank, including Jerusalem, as an occupied territory.
Therefore, the occupation itself is a case of continuous aggression with its illegal use
of armed force, which constitutes a*serious crime-under the international law and the
Statute of the ICC)""_the human rights Council, formed one of its first fact-finding
missions headed by judge Richard Goldstone to investigate the IHL violations, and

human rights violations committed by the Israeli occupation power, the mission

published its_ "Goldstone report”" _in September 2009.

The report's sumimary was.published by the UNs states:"The case of escaping
from the punishment for long periods was the reason of resulting justice crisis in the
Occupied Palestinian Territory..., the Israeli régime regarding the investigation and

prosecution of serious violations of human rights and humanitarian law , particularly

'97PLO,Expatriates Affairs Department,"the Israeli violations and war crimes",
http://www.pead.ps/Aks) u¥1-CASLEN Y jall-ail s - ClSEEYY O jallall s - \SLeBY1 htm]
(November30,2015)
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They adopted the use of (Palestine) instead of naming (PLO) without prejudice
to the observer status of the Palestine Liberation Organization and its functions. And
as a non-membership State, Palestine participates in the work of the organization, in
addition to what’s decided by the legal status of the non member state of the
organization. Yet; Palestine continues in replacement of the PLO to enjoy the rights of

participation and representation in the organization.

As Palestine is a state within the considerations of the UNs based on the
provided 43/177°* (the first paragraph of the provisions of resolution) and as a
substitute for the Palestinian Liberation Organization in the UNs Organization,
without prejudice to the observer status of the Palestine Liberation Organization and
its functions (the third paragraph of the provisions of resolution)’”, the UNGA
recognizes the observer status of the State of Palestine proclaimed on 15 November
1988 and therefore, Palestine firstly enjoys the non member state position’s of the
organization on the level of participation and representation, and secondly retain the
privileges obtained by the Palestine Liberation Organization for the duration of
presence in the UNs, and as Palestine combines the two traits: statehood; at least for
and by dealing with the UNs and secondly as a national liberation organization as it
étruggles to gain independencey and to keep its content of rights qualities, the UNs
facilitates to achieve the principles and objectives they established in particular to the
right of peoples to self-determination and the establishment of peace and security in

the international arena®®.

2%In thie resolution,UNs recognized the declaration of the independence of the State of Palestine of
1988, and replaced the the naming from PLO to Palestine

*%The observer status that granted to the PLO by the United Nations through the resolution
No0.3237(D-29) of 1974

2%Dr. Issa Hanna, A titled article "What is the legal status of Palestine in the United Nations."
http://www.samanews.com/ar/index.php?act=post&id=96069 (November2,2015)
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for the Palestinian situation and the international community's position on the
ambiguity about the existence of the State of Palestine, this Declaration was accepted
by the registrar of the ICC, and the office began the discusstion of all the legal matters
relating to the ICC jurisdiction, Whether the deposited declaration acknowledges the

Court to exercise its jurisdiction meets the required legal conditions.

Later, and in the private ninth session of the Human Rights Council of the
UNs Organization, which was held in January 2009 to discuss the "grave violations of
human rights in the Occupied Palestinian Territory including the recent aggression on
Gaza in 2009 _ (to prevent any legal doubt concerning the Characterization of the
leé-al status of Gaza Strip, the term "aggression” in international law is used when the
armed force is using against the territory of an independent and sovereign state or to
destabilize the political stability, and this is not the case of Gaza Strip, which retains
legal status, like the West Bank, including Jerusalem, as an occupied territory.
Therefore, the occupation itself is a case of continuous aggression with its illegal use
of armed force, which constitutes a serious crime under the international law and the
Statute of the ICC)'”’_the human rights Council, formed one of its first fact-finding
missions headed by judge Richard Goldstone to investigate the IHL violations, and
human rights violations committed by the Israeli occupation power, the mission

published its_ "Goldstone report” _in September 2009.

The report's summary was published by the UNs states:"The case of escaping
from the punishment for long periods was the reason of resulting justice crisis in the
Occupied Palestinian Territory..., the Israeli regime regarding the investigation and

prosecution of serious violations of human rights and humanitarian law , particularly

I97PLO,Expatriates Affairs Department,"the Israeli violations and war crimes",
http://www.pead.ps/Ads pudl-lSleiYlos yall-all ya s ASLEYY G jall-ail ja 5 ASLESY! htm]
(November30,2015)

113




the prosecution of suspects of war crimes and crimes against humanity, is a regime
with major structural flaws and is not consistent with the international standards. "
The report contained preliminary evidence of war crimes and crimes against
humanity, and was also the first international report attacking the issue of internal
investigations on war crimes charges, pointing out that the Israeli military
investigations did not comply to the international standards. This report benchmarks
in how the international human rights institutions work with the Israeli ongoing
crimes against the Palestinian people, and the complementary reports from the UNs
concluded that the Israeli judicial system does not have the structural and institutional
autonomy which is necessary to do the investigations properly. In addition, these
reports criticized the fact that Israel did not investigate with those who put a vision for

these crimes and they had planned and ordered its implementationlgg.

Palestine submitted a request to the UN Security Council in September 2011
to gain full membership in the UN, but as a result of divergent views about the
membership in the Committee on the admission of new members of SC, the request

was not put to the vote in the Security Council.

The Prosecutor’s office finished the study based on the declaration of 22
January, 2009, and he issued a statement in March 2012 on the situation of Palestine
in which it referred to the question "Who knows what the state is" for the purposes of
Article 12 of the ICC Statute.'® The Prosecutor has felt that neither his office nor the

court are in a position to take such a decision. Instead, the prosecutor considered that

'%8Report of the UNs Fact Finding Mission on the Gaza Conflict.
Office qf the Prosecutor of the International Criminal Court,the situation in Palestine, April 3,2012
paras
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this decision is up to the Secretary-General of the UNs™", who can note the directives

that issued by the General Assembly in this regard or to the Assembly of States

Parties to the Rome Statute®”'.

The Prosecutor's report stresses that:

"The current situation which was awarded by UNGA to Palestine at that time
is the "observer status" not a "non-member state." This observer status will
not confer signature or ratification to the Rome Statute or to deposit

declaration within the scope of the ICC ".

At the same time in which he explained that Palestine as a state is recognized
in bilateral relations by more than 130 countries and by some international
institutions, including the UNs organs .In sum, the prosecutor noted that the
prosecutor's office can examine in the future the crimes that committed in Palestine,
in the case if the competent organs of the UNs or the Assembly of the Member States
of the Rome Statute take a decision on the legal issue relating to the assessment of

Article 12.

In doing -so, the prosecutor have ignored many of the facts in his decision,
notably that the UNs recognition of Israel is conditional to the implementation of the
partition decision 181, which provides for a two-state with clear boundaries, and that
the decisive vote at the UNs for the recognition of Palestine in the UN system in 1989
after the independence declaration in 1988 is enough to consider it a State for the

purposes of the ICC, as Professor John Quigley says. And Palestine is subject to

20The Secretary-General of the United Nations accepted in July 2008 the joining of the Cook Islands,
which is not a -member State but an entity has recipe autonomy with New Zealand since 1965, noting
that the population of the Cook Islands 25 thousand inhabitants and an area of almost 265 square
kilometers.

Pigtatement of Prosecutor of the International Criminal Court,
http://www.voltairenet.org/article1 73433 .html (November30,2015)
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Vienna formula by virtue of the full membership in UNESCO since 31 October 2011

and could thus join the international treaties®®.

Professor William Schabas replied to the statement issued by the ICC
Prosecutor in 2012, referring to the two main issues. Firstly, Schabas compared
between the methodologies adopted in the accession of the Cook Islands to the Rome
Statute and the Palestinian declaration, the exclusion of the Cook Islands from 'Non-
Members' list did not prevent the Secretary-General of the acceptance of the accession
to the Rome Statute on 18 July, 2008. Therefore, it seems that the Secretary-General
is not obliged to take a decision on whether an "entity" is a state for the purposes of
the enforcement of Article 125, even if the State appears on the list of "Non-Member
States" that is adopted by the General Assembly or not. Secondly, Schabas supposed
that the prosecutor should give great attention to the consequence of the UNESCO
voting in 2011, on the basis that the Secretary-General's reference to accept the
membership of a specialized agency of the UNs agencies may be taken as a suitable
directives must be followed, as it copes with the directives that can be received from

the General Assembly.

With the Israeli occupation’s insistence on its expansionist settlement policy,
building the apartheid wall, annexation and isolation of Jerusalem from its Arab
surroundings and practices of ethnic cleansing of the Arab population, which is

unacceptable and reflects a loss of the Palestinian rights which makes imperative need

2021 ater on, after the decisive vote in the United Nations on November 29, 2012), Raising the level of
representation of Palestine into a "non-member state” was not enough for the Prosecutor to move and
ask for a permission from the Pre-Trial Chamber in court to open an investigation of the current
situation in Palestine since July 1, 2002 according to the statement filed with the court. Still, the
prosecutor is capable of doing so without the confirmation by the Palestinian side’ to adopt the
declaration, and this is clearly given by rights of the Rome Statute. This has already happen when the
court considered the situation in Ivory Coast , and hence Palestine enjoys the same./follow the decision
"The situation in the Republic of Ivory Coast", which was issued under Article 15 of the ICC Rome
Statute,(October 3,2011),paragraph 173
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to search for tools and means of re-consideration of the Palestinian cause and to form
a pressure card in the Palestinians hands to help them in a confrontation with of the
Israeli policies and attitudes. From this point, the Palestinians found that the
orientation to the UNs through the application for recognition the State of Palestine as
a outlet that could be achieved to re-position and consider the Palestinian’s issue at

the international level.

While the Palestinian’s natural, historical and legal right of establishing an
independent sovereign State is still an awaiting for implementation. The natural,
historical and legal right of the Palestinian people which is guaranteed by the
international law and international humanitarian law, and according to the
international law; nations have a sovereign right of an independence declaration and
statehood. Therein; various efforts took a serious steps towards finding a way for the
possibility of penalizing the Israeli occupation criminals by through the criminal
responsibility for crimes that committed in Palestine, the most important effort was
headed by the Palestinian President Mahmoud Abbas to the UNs in order to get the

2B where the Secretary General of the UNs received a request

Observer Member State,
on 23 September 2011 for the acceptance of Palestine to the UNs body as member
state, while this effort was blocked through refraining to exert the required political

actions in the UN Security Council, at time when the admission of Palestine to

UNESCO has been approved on 310ctober 2011as a member state.

The membership resolution focused on granting Palestine the state of an
observer, without prejudice to the rights and privileges acquired, as the role and status

of the PLO as a representative of the Palestinian people under the relevant resolutions.

23Eor more details about the concept of the observer state follow: The Legal entitlements of obtaining
Palestine state observer at the United Nations, issued by: The Independent commission for Human
Rights,Report No0.79/2013
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decisions and if they were important then, they must be taken in consideration to the

membership of Palestine and the decision to raise the level of its representation.

On November 29, 2012, UNGA voted overwhelmingly on a resolution
recognizing the state of Palestine and adopted the Resolution (19/67) to grant Palestine

and raise the level of its representation to " Non-Member Observer State " and
requested under that the Secretary-General to take the necessary actions for the
implementation of this resolution. This resolution emphasizes on the right of the
Palestinian people to self-determination and to have an independent state on the
occupied Palestinian territory since 1967, the General Assembly expressed its hope
that the Security Council responds to the request made by the State of Palestine on
September 23, 2011 in order to obtain full membership in the UNs, and urged all
States, specialized agencies and organizations of the UNs system to continue to
support the Palestinian people and help them achieve their right to self-determination
independence and freedom at the earliest. Thus, Palestine name change at the UNs
(Entity) to (Non-Member Observer State) and Palestine has become a subject of the

international law, which owns the irreversibility access to the Charter of the UN,

especially the first article to emphasize the right of peoples to self-determination.

The United Nation; is the international organization that represents the
international community, and since 1974 the Palestinian people were represented
through their sole and legitimate representative; PLO. However; the UN did not
restrict itself from the jurisprudence definition about Palestine nor on the other entities
that have proceeded in the same situation like India at the beginning and Guinea in the

seventies.
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They adopted the use of (Palestine) instead of naming (PLO) without prejudic¢
to the observer status of the Palestine Liberation Organization and its functions. And
as a non-membership State, Palestine participates in the work of the organization, in
addition to what’s decided by the legal status of the non member state of the
organization. Yet; Palestine continues in replacement of the PLO to enjoy the rights of

participation and representation in the organization.

As Palestine is a state within the considerations of the UNs based on the
provided 43/177** (the first paragraph of the provisions of resolution) and as a
substitute for the Palestinian Liberation Organization in the UNs Organization,
without prejudice to the observer status of the Palestine Liberation Organization and
its functions (the third paragraph of the provisions of resolution)’”®, the UNGA
recognizes the observer status of the State of Palestine proclaimed on 15 November
1988 and therefore, Palestine firstly enjoys the non member state position’s of the
organization on the level of participation and representation, and secondly retain the
privileges obtained by the Palestine Liberation Organization for the duration of
presence in the UNs, and as Palestine combines the two traits: statehood; at least for
and by dealing with the UNs and secondly as a national liberation organization as it
struggles to gain independencey and to keep its content of rights qualities, the UNs
facilitates to achieve the principles and objectives they established in particular to the
right of peoples to self-determination and the establishment of peace and security in

the international arena®®.

2%1n thie resolution,UNs recognized the declaration of the independence of the State of Palestine of
1988, and replaced the the naming from PLO to Palestine

2%5The observer status that granted to the PLO by the United Nations through the resolution
No.3237(D-29) of 1974

2%Dr. Issa Hanna, A titled article "What is the legal status of Palestine in the United Nations."
http://www.samanews.com/ar/index.php?act=post&id=96069 (November2,2015)
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consequences at the international law level, including the change of the legal status of
the Palestinian State, which brings an end to the Israeli allegations that the Palestinian
land is disputed land and a new confirmation of the previous UNs resolutions that
explains the Palestinian land as occupied lands, including Jerusalem and, these lands
are under the Israeli occupation and must be liberated to enable its people to exercise

their right of self-determination.

This recognition confirms the fact that the state of Palestine is under the Israeli
forces occupation and this does not reduce the responsibilities of the Israeli
Occupation power towards the occupied Palestinian territory. Sovereignty; and under
the laws of war isn’t transfered to the occupation authority, as the occupation in its
essence is temporary and, since the Article 42 of the Hague Convention of 1907
regarding the customs of war on land, stipulates that "the territory is considered
occupied when the state is under the de facto authority of the occupation army. On the
other hand, the essence of the judicial responsibility is that, it imposes an obligation on
each law party if it commits an illegal act, it is responsible to remove these acts and to

return the situation to what it would have been like if it didn’t committ that illegal act.

This underlines the fact that the Palestinian territories are under the occupation
and confirms the continuing validity of the four Geneva Conventions on the state of
Palestine and, especially the Fourth Geneva Convention of 1949 related to the
protection of civilian persons in time of war’” . Article 2; the common article between
the four Conventions, states that "In addition to the provisions which shall be

implemented in peacetime, the present Convention shall apply to all cases of declared

29 Abdul-Hakim Sulaiman Al-wadi,"status of the state of Palestine at the United Nations in the light of
the provisions of international law", Rachel Corrie, the Palestinian Center for Human Rights and and
follow-up of international justice/ legal research,
http://rachelcenter.ps/news.php?action=view&id=8284 (January26,2016)
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war or of any other armed conflict which may arise between two or more of the High
Contracting Parties, even if the state of war is not recognized by one of them ....The
Convention shalj also apply to all cases of partial or total occupation of the territory of
a High Contracting Party, even if the said occupation meets with no armed

. 210
resistance”.

The Israeli government’s attitude towards the Palestinian National
Authority(PNA) declaration on stepping forward to the UNs to get the status of the
state, proceeded to obstruct the Palestinian move. Moreover; Israel asked the US
Congress to stop providing any sort of aids to PNA in case it decided to go to the UNs.
The US Congress has agreed, and its decision didn’t include the cessation of aid only
but, extended to include a halt to all US financial contribution to the international
institutions that recognizes Palestine as a state.

President Barack Obama's administration joined the efforts to prevent the
Palestinians from going to the international institution, by aborting the Palestinian
request using the veto in the Security Council to reject the membership of the state of
Palestine at the UNs to be accepted in 2011, And then put its pressure on the various
states to refuse the recognition of the Palestinian state. However, the vote's result was
in favor of the Palestinians, where Israel found itself in political defeat, and in a
beginning of an international intervention that will push towards the pressure and
sanctions against the Israeli Occupation government to reach for a solution according
to the Palestinian vision without taking into account the political, legal and security

Israeli demands, and a beginning of a losing war with the PNA to enter the rest of the

219 Application of the Convention, https:/ihl-databases.icrc.org/ihl/WebART/365-
570005?0penDocument
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international institutions, especially the ICC, which Israel considers the accession of
the Palestinians to a threat to the political leadership''.

Another consequence for the membership of Palestine in the GA is the decline
in the case of deterrence, which is one of the most important elements of Israeli
security in the face of the Palestinians and the Arabs. The Israeli occupation
government considers the Palestinian movements to the international institutions as
signs that could outbreak the popular uprising against it, hence, the Israeli occupation

force cannot use the military means in the face of the Palestinians, due to the presence

of the international institutions, in particular, the International Criminal Court*'2,

Hereby, the recognition of the State of Palestine, consistent in line with the
essence of the UNs relevant resolutions, includes resolution 242 and 338. The Israeli
occupation government has undermined these references and foundations through
unilateral steps, including the illegal construction of the settlements on the occupied
Palestinian territories, especially in East Jerusalem. In contrast, the international
community considers the Israeli aggressive unilateral policies illegitimate. Yet; it does
not recognize the changes resulted on the groud. The past forty-four years has made it
clear to the Palestinians that the Israeli occupation policies and practices on the ground

are just targeting the de facto annexation of their lands.

*'Limor Yehuda, Human Rights in the Occupied Territories: the possible Implications of the
Palestinian state recognition. The website of the Association for Civil Rights in Israel, www.acri.org.il
2126hlomo Brom and Anat Quars, the Israeli annual strategic assessment, translated by Alian Alhindi,
National Security Research Center of Tel Aviv University, p. 49, published by the National Liberation
Movement-Palestinian Media Commission 2011. For more details on Israeli responses,for more details
follow: http://www.shuun.ps/page-127-ar.html
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Protocol of 1977 from the second day of April 2014 as a matter of commitment to the
articles 61, 62, 141 and 157 of the four Geneva Conventions. This instrument
announced the acceptance of the State of Palestine as a party of the four Geneva

Conventions and its Protocols.

In addition to the UN secretary-General's statement®'®; "The entry into force of

the State of Palestine to the international treaties in May and July 2014".2'¢

Riyad al-Maliki; the Palestinian foreign minister said that:

"This acceptance activates the second and third articles of the four Geneva
Conventions, and he pointed out that the applicability of the four Geneva
Conventions on the state of Palestine will continue by the rule of law and by
virtue of being a High Contracting Party to the provisions of these
conventions, which have been immediately entry into force because; the
State of Palestine falls under an entire occupation.’'” He also said that "The
acceptance of the state of Palestine as a party to all of these conventions, is
one of the main tools for using the international law to access to the

legitimate rights of the Palestinian people”. 2'®

Accordingly, Palestine sought back to the ICC and deposited a statement in

1 January 2015 under the Article 12 (3) of the Rome Statute, which accepted the

215 Ban Ki-moon statement,

2181 addition to the four Geneva Conventions and the First Protocol Palestine joined other international
conventions: the Hague Convention respecting the Laws and Customs of War on Land and the
Regulations Respecting the Laws and Customs of War on Land. The International Convention for the
Suppression of the Crime of Apartheid. International Convention on the Elimination of All Forms of
Racial Discrimination. Convention on the Prevention of the Crime of Genocide. The International
Covenant on Civil and Political Rights. International Covenant on Economic, Social and Cultural
Rights. The Convention against Torture. The Convention on the Elimination of All Forms of
Discrimination against Women. The Convention on the Rights of the Child. The Convention on the
Rights of special needs Persons. United Nations Convention Against Corruption. Vienna Convention
on the Law of Treaties. Vienna Convention on Diplomatic Relations. Vienna Convention on Consular
Relations.

2"The signing of the agreements, or not thereof does not fall the responsibilities of Israel as an
occupying power, since it can not evade its authority as an occupying power, pointing out that these
agreements entail responsibilities and duties in order to strengthen human rights in Palestine."Shawan
Jabarin, Al-Haq organization, article titled Palestine's accession to international conventions
http://www .karamapress.com/arabic/? Action=ShowNews&[D=73771

“8palestine is a party to the Geneva Conventions, http://www.pal24.net/content/print/26656
(December27,2015) '
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in Article 12 (1). Thus, the state, which may join the Rome Statute, may also deposit
correctly declaration under the Article 12 (3).

16 January 2015, after receiving a referral or a true statement filed pursuant to
Article 12 (3) of the Statute, the Prosecutor of the ICC , Fatou Bensouda, announced
the opening of a preliminary study of the state of Palestine in accordance with section
(25/1/¢) from the list of Prosecutor's Office and the requirements of policies and
practices. This preliminary study is based on the government's announcement of
Palestine, which accepted the Court's jurisdiction by which to identify the perpetrators
of crimes falling within the occupied Palestinian territory, including East Jerusalem,
and their partners in crime, for trial and prosecution, since 13June, 2014" 2!

With reference to Article 126 of the Statute of the ICC and, with respect to the
accession’s document, the Statute Qf the ICC shall enter into force on the Palestinian
land on the first day of the month that following the sixtieth day from the date of
depositing the accession’s instrument of the State of Palestine to the Secretary-
General of the UNs. Therefore, the deposit of the accession to the general secretary
was in 2 January 2015. hence; 1 April 2015 is the date of entry into force of the
Rome Statute.

The ICC exercises its jurisdiction over the international crimes within the
objective jurisdiction of the ICC in three cases; either by referring the complaint from
a State party, or through the decision of the Security Council under Chapter VII of the
Charter of the UNs, or by the Prosecutor of her own, as previously explained in this
regard. Accordingly, in all cases, the opening of the preliminary study that was

announced by the Prosecutor of the ICC on her own initiative based on information of

22! Essam, Abdeen,"A perusal of the announcement of the ICC prosecutor for opening a survey of the

situation in Palestine", Al-Haq Organization, (12 Oct,2015)
http://www.alhaq.org/arabic/index.php?option=com_content&view=article&id=712:2015-01-18-07-
25-51&catid=86:2012-05-09-07-29-49& 1temid=201
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crimes are committed in Palestine, this does not prevent the State of Palestine to refer
complaints to the ICC prosecutor of international crimes within the jurisdiction of the
ICC in accordance with Article (14) of the Statute after its entry into force on

1April, 2015

Later and on the following preliminary study that was announced by the
Prosecutor of the ICC; and if the prosecutor concludes that there is a reasonable basis
to proceed in a "formal investigation" based on information upon its examination,
analysis and evaluation, the prosecutor should apply to the judges of Pre-Trial
Chamber of the ICC to request a permission to initiate a formal investigation, and if
the Pre-Trial Chamber and after the examination of the request and the supporting
items of it they find that there is a reasonable basis to initiate the formal investigation;
they authorize the prosecutor to begin the procedures and without prejudice to the
decisions of the ICC judges with regard to the jurisdiction and admissibility.
But if the Pre-Trial Chamber refused to grant permission to the prosecutor to conduct
an official investigation, this refusal does not preclude the Prosecutor to present a
subsequent request for permission to conduct an official investigation based on new
facts and evidences they already have or might be available in the future, according to

the Statute of the ICC.

In the case, if the Prosecutor have been granted a permission to investigate,
and the official investigation has become underway, the Prosecutor must notify all
States Parties to the Statute of the ICC that an official investigation is ongoing, for the
purposes of international cooperation and judicial assistance in pursuing these crimes
within the jurisdiction of the ICC, and must also notify the relevant state that an

official investigation is underway in light of the available information and, once the

22 1bid
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by the ICC . For this, Isrel has formed a special crew to provide judicial advice on
how to face the prospect of being prosecuted in the future. Experts of Foreign and
Justice Ministries drafted their perceptions to face those future possibilities as
follows:

1) The confirmation on the non-ratification of the Rome Statute.

2) Strengthen the collaboration with the United States to ravel the court’s
objectives for that regards.

3) Resorting simulated trials for its soldiers , officers and leaders who commits
violated actions in which they fall under the jurisdiction of the ICC so that
could defeat any chance of presenting them at the ICC.

4) Maintain strong communication with the Israel Human Right Organization’s
to change the facts of the Israeli violations against the Palestinian that will

present them to the International Organizations.

The International humanitarian law has become a part of the Public
International law. Therefore, talking about the Israeli Occupation violations under the
international humanitarian law is at the same time a violation of the principles of the
international law and its provisions and as long as it comes to Palestine, it’s therefore
the situation of the Israeli occupation which grew by force and through the armed
actions, in contravention with the principles of the international law which do not
permit the acquisition of a territory by war*’and, the mandatory rules of the
international humanitarian law has been agreed as a peremptory in accordance with

the definition contained in Article 53 of the Vienna Convention on international

20Security Council Resolution 242, issued on November 1967
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treaties, as a rule may not be violated or modified unless by issuing new regulations
have the same character. It should also take into account the importance of requiring
all states, without regard to the accession or reservation to certain terms of this
agreement or that, as the principles of the international custom is one of the sources of

the international humanitarian law?’".

Israel, as an Occupying power on the Palestinian territories and .under the rules
of the international responsibility, is responsible on both sections of the
responsibilities (civil and criminal). The civil responsibility includes the
compensation for all damages resulting from the continued occupation as well as the
ending of this occupation , while the criminal responsibilities include the prosecutions
of persons who are fnembers of the armed forces, settlers and responsible for war
crimes and crimes against humanity.

The rule of the international responsibility of the Israeli Occupation power is
that they are not adhering to the partition resolution of (181), issued by the UNGA on
29 Nov1947, and upon which to declare its independence on 15 May1948, while it is
already null and void for the Palestinian’s right. The issuance of that comes from a
party that does not have the right of sovereignty over Palestine, which is the UNs and,
the obvious contradiction with the provisions of its Charter, which prohibit the threat
or use of force against the territory integrity or political independence of any state. It
remains an essential basis of the decision to approve the international responsibility of
Israeli occupation.

There is no doubt that the claims and justifications of the Israeli Occupation
authorities on constant occupation against the Palestinian people and their property is

a justification for inconsistent and contrary to the provisions of the UN Charter and its

Bl1ssam Younis, Director of Al Mezan Center for Human Rights in Palestine, A titled article
"Constituent notes about joining the ICC", http:/paltoday.ps/ar/post/ (January15,2016)
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principles. In is this sense, Israel as a party to the Charter has violated the principles
and purposes of calling for a ban on use of force in contravention of the provisions of
the Charter of the UNs, which is undoubtedly what applies to the aggression against
the Palestinian territories and which have no goal but to devote the hegemony over the
Palestinian territories, as well as to prevent Palestinians from exercising their right to

self-determination.

Based on the Fourth Hague Convention of 1907, the land of a state is occupied
when it is actually placed under the authority of the hostile army. The West Bank and
Gaza Strip are under the authority of the Israeli Occupation forces in full control of its
borders. The second article of the four Geneva Conventions states the applicability of
the convention to all cases of partial or total occupation, even if the occupation meets
with no armed resistance or if the dispute state was not a party of the conventions.
Therefore, Jerusalem and all the cities of the West Bank and the Gaza Strip fall under
full Israeli occupation and this Confirms the applicability of the four Geneva
conventions especially the fourth one, even if Palestine was not a state party.

The Fourth Hague Convention respecting the Laws and Customs of War and,
the Fourth Geneva Convention on the protection of civilians in time of war and, all
international covenants like the First Additional protocol of the Geneva Convention
and the International Covenants on Civil and Political Rights, as well as the
economic, social and cultural rights; are obliged by "Israel" as the existing occupying
power, and it shall apply the rules of international responsibility for war crimes and
crimes against humanity against the Palestinian people since 1948, the individual
criminal responsibility that was established by Article (227) of the Treaty of

Versailles in 1919, and became as a principle of international law through the

136

————— - — —r—




tribunals of Nuremberg and Tokyo, and applied in practice against the Germans and
Japanese war criminals, that become a Judicial precedents for the same crimes that are
i
based upon to condemn the Israeli occupation of the internationally wrongful
continued against the Palestinian people, which requires the prosecution of leaders
and officials for their responsibilities of the individual crimes that they practice, as
well as the international civil Liability for Israel of compensation for all damages
resulting from acts of occupation. The preamble of the Hague Convention IV
respecting the Laws and Customs of War on Land also states "A belligerent party
which violates the provisions of the said Regulations shall, if the case demands, be
liable to pay compensation. It shall be responsible for all acts committed by persons

forming part of its armed forces". **

There are three main obligations ensue as a result of the occupation of civil
liability for war crimes and crimes against humanity which violates the international
law, and the consequences of this violation causes harm to others™’. These
commitments are centered on a cease unlawful act and contrary to international law,

restitution compensation and financial compensation.

a) A cease of unlawful acts: the continued Israeli occupation of the Palestinian
land is the most serious illegal act committed by the occupation authorities
against the Palestinian people. Thus, the most important obiigation of the
occupation authorities is to end the occupation and to withdraw from the
occupied territories in accordance with the international legitimacy of

resolutions 242 and 338, but there are several immediate obligations rest with

22Article 3 of the preamble of the Hague Convention IV, p.14

P3Dar'awi, Dauod,a report on war crimes and crimes against humanity (Israel's international
responsibility for crimes during the Al-Aqgsa Intifada), the Independent Commission for Citizens' Legal
Rights, reports No. 24, Ramallah, Palestine, August 2001.
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b)

the Israeli occupation authorities, the most important, to stop the siege and
stop the manifestations of violence from soldiers and settlers and to stop the
murders and the bombing of civilians, civilian objects, arbitrary arrests, torture
and cruel treatment, etc...

Restitution compensation: the international person who commits unlawful act
inflicted damage on other party shall remove all the manifestations of this
damage. The Israeli occupation has a basic commitment, as well as to end the
occupation, is to remove all the manifestations of this occupation, especially
military checkpoints and the presence of the tanks and the occupation of
buildings and schools. Also to compensate for any injury or damage they
cause.

Financial compensation: the occupation authorities must compensate the
victims of its illegal actions, such as compensation for killings and executions,

and the bombing of buildings and facilities.

The Israeli Occupation power, targets the geographical, demographical and

institutional situation of all the Palestinian territories, especially the city of Jerusalem
in order to Judaize the city, and through the issuance of laws and regulations that help
the Israeli Occupation‘power to tighten its grip on the city of Jerusalem since the first
day of the occupation, the UNGA and the Security Council focused on the Israeli
dangerous practices and grave breaches of the principles of the international law and
the international humanitarian law, the Security Council and General Assembly took
resolutions that rejects and denounces and condemns the Israeli Occupation measures

in the city, ranging from the military parade, which erected by the Occupying power
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in'the city in 1968%**, then the Israeli government’s decision to impose the basic Law
on Jerusalem and to be annexed to Israel as its capital, the geographic, demographic
changes and the establishment of settlements around the city to be isolated from its
Palestinian surroundings.?’

Most of these decisions confirmed the invalidity of the Israeli Occupation
actions in the holy city and the applicability of the provisions of the Fourth Geneva
Convention relative to the Protection of Civilian Persons in time of War of 1949 on
Palestinian land occupied by the Israeli Occupation forces, including Jerusalem. And
based on the above, all these measures and actions in the octupied Palestinian
territories since 1967 have no legal basis and therefore, they are null and void in
accordance with the international instruments and decisions for two reasons:**®

e First: these actions have been issued by an occupying force and the military
occupation is a temporary situation, which does not hold any right to it . Hene;
all arising from falsehood is a false verdict.

o Second: the Israeli Occupation measures in the occupied Palestinian territories
are inconsist with the provisions of the Fourth Geneva Convention, which
applies to the Palestinian territories as an occupied territory, but rather
constitutes grave breaches of the provisions and principles as they constitute
grave violations of the provisions and principles of the international
humanitarian law, which its seriousness reaches to the level of war crimes

according to the fourth Geneva Convention, but rather to the level of crimes

against humanity, according to the resolutions of the UNs Commission on

P4Security Council resolution No. 250 issued on April 1968
%5 Dar'awi, Dauod,a report on war crimes and crimes against humanity (Israel's international
responsibility for crimes during the Al-Aqsa Intifada), the Independent Commission for Citizens' Legal
E(iights, reports No. 24, Ramallah, Palestine, August 2001,

Ibid
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human rights since 1968, and reports of special rapporteurs of the UNs, over

the last twenty years since 1993.

Under the international humanitarian law and its provisions, what was done by
the Israeli Occupation governments since its occupation, starting with the decision to
annex Jerusalem issued by the Basic Law, and Jerusalem as the capital of the
Occupying power state, and changing the geographic, demographic and institutional
landmarks, seizure and destruction of Palestinian homes, and the incursion in the
excavations under Al-Aqsa Mosque and causing dislocations and cracks, surrounding
the city of Jerusalem with Israeli colonies, and the imposition of restrictions on
Palestinian acts building in the city, and all restrictions methods such as imposing
prohibitive taxes , and to prevent the people of Jerusalem from returning to their city
when théy go abroad and isolate the city from its Palestinian surroundings, and all
actions that target Al-Agsa mosque from the incursions and attacks, and make it a

hotbed of Israeli settlers a prelude to divide it.>’

These are void occupational actions according to the principles of public
international law and the provisions of international humanitarian law and the
decisions of the international bodies and institutions mentioned. The Occupying
power is committing these acts and crimes where people will reach to the point of
despair, of life and to search for ways of migration out of it in accordance with the

aspirations and intentions towards the Palestinian cities, which focused on the

237 . . . . . . .
Dar'awi, Dauod,a report on war crimes and crimes against humanity (Israel's international

responsibility for crimes during the Al-Aqgsa Intifada), the Independent Commission for Citizens' Legal
Rights, reports No. 24, Ramallah, Palestine, August 2001.
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displacement of the largest possible number of Palestinian residents to facilitate its
control and swallowed by including the largest area of Palestinian land with the least

number of the Palestinian population, to maintain a Jewish majority in it.2*

238 . . . . . . .
Dar'awi, Dauod,a report on war crimes and crimes against humanity (Israel's international

responsibility for crimes during the Al-Agsa Intifada), the Independent Commission for Citizens' Legal
Rights, reports No. 24, Ramallah, Palestine, August 2001.
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3. Chapter Three: Israel’s Settlements in The Occupied

Palestiniane Territories

Settlement activity with its colonial and expansionary motives is one of the most
substantial intellectual and ideological components of the Zionist movement since its
inception and elaboration. Thus, the World Zionist "Organization adopted the
settlement activity as a priority policy of its approaches, internal and external actions,
and in its international relations to achieve its goals and objectives for the
"establishment of a homeland for the Jews" on the historical land of Palestine, by
repatriating Jews to Palestine, seizing the Palestinian lands and establishing Jewish
settlements on them.239 Considering that the settlement activity means: taking a
homeland for oneself by eliminating the homeland of others, along with the entry of a
new foreign element in order to seize a part of the land or the whole of it, as it is
happening in Palestine. For Palestinians, the settlement activity embodies spread evil
and numerous types of serious threats, on top of which is the political future of
settlements. As for the Zionist movement and Israel, the settlement activity was and
still is the way to achieve the political goal of controlling Palestine and establishing

the Jewish state instead of the Palestinian entity.

“Zionism” is the name of a political movement that emerged in the late of 19th
century among the Jews of Europe and evolved from an abstract idea to an integrated
project of settlement activity in Palestine, which is aimed at establishing a political
entity for the Jews there.”*® Nowadays, Zionism became a description for a political

movement calling for the displacement of the world's Jews to Palestine, and their

# Lua’y Abdo, documentary study titled: The Peace and the state to face the settlement,

?Atotps://pulpit.alwatanvoice.com/articIes/2006/05/24/46472.htm] (November 10,2016).
Ibid.
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resettlement there, based on the claim that they have a historical land rights there, and
therefore the right of establishment of a Jewish political entity. The Zionist claim that
a "Jewish nation" existed was a total heresy because when it just launched it lacked
the most important elements of a national movement which are one nation (united
people) and specific land (with specific borders). The only thing that linked all the
Jews around the world was their religious belief with a multiple "doctrines". Taking a
completely opposite path for the establishment of a nation state, Zionism has started
from the "Declaration of Sovereignty", then started looking for "the people” giving
them the status of a "nation", and then for a patch of land to gather the people and the
sovereignty. Thereby, this idea was far from the people and the land, did not express
aspirations of that "people” and did not embody their will based on the self-
consciousness and desire to have their own unit with privacy and defined territory
with sovereignty, like all the other people. It was normal that a movement of this type
claimed a national association between the religious communities scattered all over
the world and a historic right on the land which is full with its people, along with
making allegations purposely and distorting history and historical geography during

political discourses®*.

The World Zionist Organization based on its Zionistic implied and stated
goals has started the implementation of its settlement policy through many different
forms. This policy was performed under false historical justifications which deform
the objectivity facts. It was also performed under false interpretations of religion and
Tora, meanwhile the core truth was the dimensions of an expansionary colonial

policy. If the premise of the Zionist idea was to establish a Jewish political entity

**!Lua’y Abdo, documentary study titled: The Peace and the state to face the settlement,
https://pulpit.alwatanvoice.com/articles/2006/05/24/46472.htm] (November 10,2016)
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After the June War in 1967 a fundamental change happened in the project of
Zionist settlements according to which Israel occupied the West Bank, Arab
Jerusalem (East) and the Gaza Strip, and thus all the Palestinian territories were under
Israeli occupation. This became a new opportunity for Israel to follow its Zionist’s
plans to Judaize Palestine. These plans still exist to this day because Israel has control
over the entire territory of historic Palestine. Israel also occupied the Syrian Golan
Heights and Egypt's Sinai Peninsula. Later on, Israel withdrew from the Sinai
Peninsula after signing the settlement agreement between the Governments of Israel
and Egypt with the help of the US which mediated the negotiation process that
culminated in the Camp David agreements. As for the Golan Heights, the Israeli
Knesset adopted a law on the annexation of the Golan Heights to Israel in 1981; the
same was done with annexing Jerusalem to Israel under the Law on reunification of
Jerusalem and declaring it the eternal capital of Israel. Israel by completing its
occupation of Palestinian lands in 1967 demonstrated a refusal to confirm the
existence of any Arab country within it. For this reason the Israeli settlement project
came out in a new form to expand and take more control over large territories since
the occupation and until today, and pave the land for the establishment of settlements

.. 24
on 1t.2 5

When using the concept of "settlement" it refers to the resettlement of Jewish
Israelis in the areas occupied by Israel in the June War of 1967 and this concept does
not only mean resettlement on the West Bank and Gaza Strip, but it is used for the
resettlement in Arab Jerusalém and its surroundings, meaning that the construction
plans of the Government of Israel in Jerusalem and the areas that were annexed to

West Jerusalem fall under the concept of settlement, whether it is classified like this

3 Johnny Mansour, Israel and the Settlement Project Constant and Changing Policies of Governments,

Parties and Public Opinion (1967-2013), The Palestinian forum for 1sraeli studies, Palestine ,2014,13.
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communitics and restricting the ability of the Palestinian economy to survive and

thrive.2*®

The Israeli settlements also impose the greatest threat ever to the
establishment of an independent Palestinian state. The danger of settlements and their
devastating effects do not reflect only the clear violation against the Palestinian regioh
only, but goes beyond to prejudice the geographical unity of the Palestinian territories
from the Israeli spacers and constructions creat\ed by Israeli occupying forces and
settlers between Palestinian cities and communities as well as the clear control of the
structure of the Palestinian cities and regulatory plans, and thus Israel is acting
through imposing the policy of fait accompli, and creating a set of facts that cannot be

changed later.>¥

v Israel and since its occupation in 1967, is acting like it owns the sovereignty

on the land and began to enact laws and regulations on the annexation of the territory.

|
-
-

Israel refuses, since its inception, the demarcation of the borders and moreover; it is
vy the only country in the world that has no constitution and no exact borders which
enables it to continue with its territorial expansion to improve its presence in the

i region.

The idea of Israel's security is based on drawing a new map of Israel that
i achieves the maximum of security requirements with the least possible number of
. Palestinians. Therefore, Israel clings to the principle of safe borders and refuses to

return to the borders of 1949, demanding a vast amount of amendments to borders

8 Political and security dimensions of the settlement of Israeli in Jerusalem in light of the international

law/ Al-Azhar University magazine, Humanities Series 2010, volume 12,No 1,905-940
249 Johnny Mansour, Israel and the Settlement Project Constant and Changing Policies of
. Governments, Parties and Public Opinion (1967-2013), The Palestinian forum for Israeli studies,
Palestine ,2014,13
 Ibid, 14.
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This will be presented in three subtopics separating the legal status of Israeli
settlements in the occupied Palestinian territories with the violation of all international
laws and legitimacy, as well as the settlement’s system and its application and finally

the policies adopted and imposed by these settlements.

3.1. Legal status of Israel’s Settlements

A settlement is an old phenomenon252 practiced by different nations throughout
history. Ancient nations and civilizations lived through different types of settlements
and migrations. This phenomenon is mainly based on the existence of places that
attract human groups to immigrate and coexist with communities that live in those
places, and integrate with them without using violence, or through settlement
expansion that took place as a result of attempts of the indigenous people to improve
their living conditions and form new lands in order to ease population pressure
experienced by the region. However the modern phenomenon of a settlement revealed
itself after geographical discoveries, particularly in the sixteenth century, when the
world was still living in feudalism and witnessing at the same time the early
beginnings of capitalism. This phenomenon was associated with religious persecution
suffered by religious minorities in Europe which promptéd many European groups,
especially the Jews, to immigrate to already discovered and settled areas to build up
strange entities in these areas among hostile indigenous population of the ex.isting

countries.

*2political and security dimensions of the settlement of Israeli in Jerusalem in light of the international
law, Al-Azhar University magazine, Humanities Series 2010, volume 12, No 1, 905-940
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The history had known two types of settler colonialism®*:

* Direct settler colonialism, which is aimed at exploitation of a land, and those
on it, and it is a type of settler colonialism based on color discrimination — the

discrimination on the basis of color and race.

» Settler colonialism, which aims to exploit the land without its inhabitants. This
type is based on replacement as the newcomers replace the original population
by sending them away or committing genocide against them. This is the type

that characterizes the colonial Israeli settlements based on replacement.

Israeli colonial settlements in the Palestinian territories represent a colonial
Zionist occupying movement aimed at the replacement of indigenous people with
Jewish ethnic group in the occupied area through using different instruments in order
to seize the land that plays the role of the main element in this process. The
phenomenon of settler colonialism in Palestine in general is characterized by
incorporating the religious, biblical and ideological dimensions in order to legitimize
the Israeli project, so that the implementation ‘of this settlement activity happens

through a comprehensive settlement project.>*

i
The settlements are one of the pillars of the Zionist movement, a racist
movement that is based on the ideological views built on two fundamental visions.
The first is about controlling the Palestinian territory and seizing it through religious

and historical pretexts to implement the Zionist project, displacing at the same time

*3political and security dimensions of the settlement of Israeli in Jerusalem in light of the international

law, Al-Azhar University magazine, Humanities Series 2010, volume 12, No 1, 905-940

#4Zionist principle that works to achieve this target, It deals with Palestine as the land of the Jewish
people who they have right to live in , and realize their religious, political, social, and cultural
ambitions.
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Palestinians from their land. All forces are used to achieve this target: displace
Palestinians and implement the Zionist project aimed essentially at uprooting the
Palestinian people from their towns and villages®’. The second vision is grounded on
immigration and settlements, the migration of the world's Jews to Palestine, their
residency there instead of the original Palestinian people and the establishment of the

Zionist colonies and settlements.

This is only happening by using the policy of fait accompli through the
implementation of the project of settlement activity. Zionism with its ideology and
practices is based on the settlement activity, and the settlement activity cannot be done
as a project unless the Palestinians are evacuated, displaced from their land and

deported, followed by imposing a tight closure on the land that was occupied™.

International law limited the right of the occupation to act in the areas under
its control in the case of military necessity to conduct and implement confiscation,
demolition and sabotage acts and these acts must be allowed only for the occupation
forces and they should be specific and limited to meet and cover the needs and
requirements of these forces, but the Israeli occupation authorities exploited the
provisions and rules of international humanitarian law, using this definition for
settlement purposes contrary to the provisions and rules of international humanitarian

law.

The ongoing settlement activities that are carried out and implemented under

the supervision, support and financial aid of the Israeli occupation government is

**To achieve this goal, Zionism was established through the various intellectual trends and a number
of military bands, most notably was the Haganah organization that took over the implementation of a
range of military plans, The first plan «Dalit (which became known in the international concept that
«ethnic cleansing plan» for the original people of Palestine, uprooted them from their land and replace
them with other people

**Ielan Pappeh book, Ethnic Cleansing in Palestine/ Institute for Palestine Studies, Beirut 2007
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clearly contradictive with the content of article 49 of the Fourth Geneva Convention
that completely prohibits the occupying country from transferring and settling its
civilians in occupied lands.Israeli occupying power is using the right of management
of land and property for its advantage and as a pretext for the policy pursued in the
occupied Palestinian territories, overwhelming itself from any international

condemnation or pressure connected with its settlement activity.

The Israeli occupying power claimed that as long as the West Bank and Gaza
Strip were not under the authority of any recognized state before Israel’s takeover,
they cannot be considered occupied territories; therefore they do not apply to the
relevant treaties. Many institutions, nations and scientists on international level
refused this position, and even the Occupying power (Israel) Supreme Court itself
refused it. It was said that the possibility of applying military occupation laws there,
first of all depends on whether the state exercises effective control outside its territory
and not on the existence of a previous authority. This kind of dependency translates
the provisions in a useless manner, especially that the issue is often disputed as it was
in the past and is in the present. Another plea for Israel is that a permanent community
"is a relative term, “no more no less." This argument was rejected as well, because,
without a doubt, converting an open space to civil society is a radical and far-reaching
change. Considering this kind of change as temporary would explain a provision in a

way that does not make sense”’.

Based on the law of war, the occupation authority is allowed to make changes
in the occupied territories under certain circumstances and in a certain way, as long as

this is been done for the benefit of the local population or to meet military needs.

257Report of CHRONICLE of the Middle East & North Africa, "Israel’s Settlement",
https://chronicle.fanack.com/specials/palestinian-israeli-conflict/jewish-settlements/settlements-and-
international-law/international-humanitarian-law/ (February 12,2016)
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Israel has already tried to claim that the establishment of settlements was a military
need. However, this claim was also not accepted by the international community,
because in spite of the possibility of discussing the security costs and the interest of
the settlements from the perspective of an Israeli, it is quite clear that this was not the

reason behind their creation.

In fact, this was an excuse to try to take advantage from the need of the army
as a mask for political and ideological motives and strategy. Article 49 of the Fourth
Geneva Convention states that "the occupation authority is not entitled to deport or
transfer parts of its own civilian population to the territory occupied by it." It was

stated internationally that this article prohibits the establishment of settlements™®,

On the contrary, Israel has rejected this allegation and claimed that "the
movement of individuals to the lands is completely voluntary" which was refused
internationally for two reasons: first, because the goal of the prohibition is to defend
the local population from the settlement of strangers in their own land; whether this
migration is voluntary or forced it is still misplaced. The Second reason is that the
term “voluntary movement” in this case is misleading because the will of the citizens
of Israel to go and live in Palestine would not have appeared in the absence of
effective state intervention in the construction of settlements. The State of Israel
seized the land, began to establish the vast majority of settlements, approved, planned
and financed them. Israel also grants its citizens economic incentives to migrate to the

settlements and takes responsibility for their security?’ .

28 International committee of the Red Cross, https://ihl-databases.icrc.org/ihl/WebART/380-600056
(February 12,2016)

29 Report of CHRONICLE of the Middle East & North Africa, "Israel’s Settlement”,
https://chronicle.fanack.com/specials/palestinian-israeli-conflict/jewish-settlements/settlements-and-
international-law/international-humanitarian-law/ (February 12,2016)
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As the human being, the land and the water are considered the key pillars of
the existence of nations and the continuation of life and progres[s, Israel in its
aggression against the Palestinian people, targeted those pillars primar:ily. In 1948 the
Palestinian people endured forced displacement led to their uprootingz from their land
and the resettlement of Jewish immigrants instead. Later on and sincfe the beginning
of the Israeli occupation of the West Bank and Gaza Strip in 1967,! the subsequent
[sraeli governments have supported the construction of settlements in the occupied
Palestinian territories, and the settlements played a role of a national gloal indisputable
between the Israeli Labor Party and Likud concerning the principle. ]jhe only dispute
about the settlements between both was concerning the details and utsed methods to
achieve this goal. |

The Settlement processes in the occupied Arab territories became more
aggressive and wider after the inauguration of the Likud government in Israel in 1977,
when the settlements began to have other motives rather thoise of security
considerations. Moses Dweik, the legal scholar, indicates that "after;'the settlements
were established under the cover of security motives the situation h:as changed and
those motives were mixed with historical and ideological reasons when the right-wing
Likud brought up the logo of liberated land of Israel and the right of a;]] Israeli people
to settle in every part of it, in order to create a Jewish population:preventing any

possibility of establishment of a future Palestinian state in those territories”®."

|
The construction of settlements is a violation of international humanitarian law
which states the laws and regulations that must be followed in times of war and

occupation. This is also a violation of human rights recognized in international law, as
I

269Musa Dweik, "The Zionist settlement strategy in the Arab occupied territories after 1967", Arab
Future magazine, No. 216, Beirut, Center for Arab Unity Studies, February 1997, 33.
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according to international law - the establishment of settlements in’addition to the
transfer of the population of the state of occupation to the occupied areas contradict
all international principles. Fourth Geneva Conventions of 1949 statc;:d a long list of
prohibitions imposed on the occupying power. The essence of the Chqrter in this case

is "the occupier prohibited from the resettlement of his population in the occupied

territories®. Since the construction of Israeli settlements affects Palestinian Rights®®,

a set of international resolutions was issued confirming the denial of ‘any legal status
of settlements or annexation and demanding the repeal and dismantling of settlements.
Among the rights that are violated is the right of self-determination, the right to

equality, the right to property, the right to a decent standard of life and the right to

freedom of movement®,

+

Since the beginning of the Zionist movement and until this moment the
I

settlement activity did not stop, but on the contrary, it has accelerated With the help of
Israeli government's approval of the establishment of dozens of new 'settlements and

the expansion of existing ones in order to impose new facts on the ground. The

t
government is also working on building many bypass roads to ensure the security of

|
the settlements. These roads in addition to swallowing up hundre::ds of acres of
f

Palestinian lands, which hampered the growth of Palestinian towns arll'd villages, they

are seriously damaging several Palestinian families who lost their|only source of

26'Which confirmed in many of the international legitimacy:resolutions whether the UN Security
Council resolutions or the General Assembly. "

%62The rights that set out in international human rights treaties and its customary law.

23gecurity Council Resolution 446 of 1979, which stressed that the settlements and the transfer of the
Israeli population of the Palestinian territories is illegal / and Resolution No. 452 of 1979 that requires
stopping the settlements even in Jerusalem and not to recognize the annexation of Jerusalem/
Resolution No. 465 of 1980, which called for the dismantling of settlements / Resolution No. 478 of
1980. And The General Assembly resolutions, including many resolutions condemning Israeli
settlements, Including: Resolution No. 2851 of 1977 / Resolution 42/160 of 1987, Resolution No.
44/48 of 1989 / Resolution No. 45/74 of 1990 / Resolution No. 46/47 of 1991 / Resolution No. 46 of
1991 }

l
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livelihood*®*. Israeli government deals with the settlements as if they are a part of the
so-called State of Israel, it allocates budgets to them and provides them with the tools
of protection and defense of all types, as well as providing them with all kinds of

social, economic, cultural and other services.

Israel’s failure to meet the minimum of democratic and legal standards does
not stem from procedural defect, but comes from an ideological motive rooted in
Israel. In other words, israeli Occupying power’s regular and tireless actions in
violating fundamental legal, ethical and logical standards in Palestine show
intentional ideological pattern that cannot be mistakable, the pattern is designed to
displace Palestinians from their ancestral homeland®®. This pattern has no legal or
legitimate limits except for Israeli law that allows the settlement process and most
importantly the Israeli High Court of Justice which tries to prove the legality of the
settlements contrary to international law, decisions and judgments which do not
permit such practices but prohibit them. At the time when most of the world's
political, economic, social and cultural institutions consider the phenomenon of
settlements as a violation of international law, and that the establishment of these
settlements is a contradiction to international law as they are built on a land that is

under military occupation.

Referring to the Declaration of Principles on Interim Self-Government
Arrangements (Oslo Accords) signed in 1995 between the Palestinian Liberation
Organization (PLO) and the Israeli occupation government, a major part of the
Palestinian territories that called (West Bank) were divided into three administrative

zones A, B, and C. Area A comprises 18% of the West Bank where civilians and

'K halid Ayed, "Jewish settlement in the occupied Palestinian territories", Journal of Palestine
Studies, No. 21.1995, Beirut, Institute for Palestine Studies.
%63 wEorced population displacement (the Palestinian case)", Badil Resource Center, paper 17,2015

156




'
}

|
security are under the Palestinian Authority. Area B comprises 221% of the West

Bank, where the Palestinian Authority controls the civil services, whilst the military

i

and police affairs are under the control of Israeli occupation fo'gces. This area
]

surrounds Area (A), where the major of Palestinian cities are situfated. Area (C)
comprises 60% of the West Bank and it is the largest administrative e%rea of the West
Bank, where Israel retains full control including civilian control' (planning and
construction) and military control. The Palestinian Authority was given only limited
responsibilities for education and other civilian sectors?®. This area rincludes Israeli
settlements, main roads, smaller Palestinian villages and Palestinfian agricultural

!

lands. |

I
After signing the Interim Accord in 1995, the Palestinian Auihority received

planning and construction permissions in areas "A" and "B", which 1s approximately

about 40% of the West Bank. Although the vast majority of Palestinizfms live in these

areas, the truth is the vacant lands for construction in dozens of villzages and towns

throughout the West Bank, are located on the outskirts of these towns and villages
i

which are according to the agreements a part of Area "C" and under the control of

Israeli planning systems. .

The list of who has declared settlements illegal is long, but includes almost
everyone except for the Isracli Government. In 1981, the 24tih International
Conference of the Red Cross reaffirmed that “settlements in occupi{ed territory are
incompatible with article 27 and 49 of the Fourth Geneva Convention™". European

Union considers the settlements illegal, and various UN bodies havle stated this in

i

!

26Dr. Ahmad EL-Atrash, "Settlement Geography", MADAR The Palestinian forum for Israeli studies,
Palestine, Dec.2014, 23 I
26774" International Conference of the Red Cross, Res. 11 ,

numerous documents.

i
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In addition to the prohibition against transferring its own population to the
occupied terrltory, i.e. enabling the settlers’ establishment in the oPt the settlements

are also part of, and mostly the goal behind, illegal policies 1nclud1ng the forcible

transfer of protected persons, destruction of private property, appropriation of land
and the denial of Palestinian access to natural resources. The settlements also form an
integral part of Israeli policies that permanently change the occupied territory, in

o : : : Lo
violation of international law. Settlements obstruct the exercise of the right of the
1

Palestinian people to self-determination .The illegality applies also to, the settlements
!
built on occupied land in East Jerusalem, which are considered by Israel as

|

i

neighbourhoods within the Jerusalem municipality268

There are regular condemnations of policy and practice's of Israel in
establishing settlements issued by the United Nations, the Intematione:ll Committee of
the Red Cross and the European Union considering them as a mefljor obstacle to
achieving a comprehensive, just and lasting peace in the Middle East;and contrary to
international law, particularly the Fourth Geneva Convention on the Protection of

Civilian Persons in Time of War.2®

Policy and practices of Israel in establishing settlements violaie Article 49,
I

paragraph 6 of the Fourth Geneva Convention, which prohibits the occupying power
|

from resettling parts of its own civilian population in the territory it occupies. This

Article is not only concerning the resettlement by force, as Israel claims, but it also

includes the situation in which the occupying power works actively aﬁd with the help

of a set of political and economic incentives on encouraging people to resettle and
.

268Eacts of International Law and Israeli Settlements in the Occupied Palestinian Temtory,
https://www.diakonia.se/globalassets/documents/ihl/ihl-resources-center/fact- sheets/international-law-
and-israeli-settlements-in-the-occupied-palestinian-territory.pdf (February 4,2016)

%% The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in
International Law, https://www.nad.ps/en/publication-resources/factsheets |
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accommodate in the occupied territories, thereby changing the geographic and
demographic nature of these territories.?”° Israel has also violated other articles of the

international humanitarian law, especially:

1. Article 53 of the Fourth Geneva Convention, which prohibits the destruction
of private property, unless deemed necessary for military operations;

2. Article 46 of the Hague Convention, which prohibits the confiscation of
private property;

3. Atrticle 55 of the Hague Convention, which oblige the occupying power to
administer the occupied territories in accordance with the rules of usufruct.
(This Article is important when it comes to examining the Israeli actions

related to the natural resources of the occupied territories, such as water).

Israel urged that the settlements were built to enhance Israel's security, but the
real objective of building settlements was to strengthen Israeli control over the
occupied territories and ensure its strength, through the establishment of settlements
and continued expansion, including the expansion through any signed agreement. In
other words, Israel through the colonization of the occupied territories is trying to turn
the negotiations in such a way that brings it to its own interests, hoping to obtain the
recognition of its right to sovereignty and constant management of the colonies. One
of the objectives of this policy can also be the desire to ensure that any Palestinian
state will not be able to grow and develop by making its territory divided with
settlements. Speaking of the colonies of East Jerusalem, including the settlements that
have been established within the municipal boundaries of Jerusalem, there is no

doubt, that the goal of them is also to support Israel's claim which is illegal, and to

7% Dr.Ahmad EL-Atrash, "Settlement Geography", MADAR The Palestinian forum for Israeli studies,
Palestine, Dec.2014, 24

159




— e e W N S mmt o A m o iaammsciv mmmmm o= B

make the occupied East Jerusalem a part of its capital with modifying the
demographic composition of the city to ensure that Israelis form the majority of

civilians in it.?"!

Since Israel seized the territories by force, even though the international law
stipulates the illegality of such actions, it is still in a belligerent occupation of these
territories. This means specifically that the Fourth Geneva Convention related to the
Protection of Civilian Persons in Time of War applies to this territory, including
occupied East Jerusalem. This position is the agreed position of the international
community. In addition, the Hague Regulations added to the Hague Conventions on
the Laws and Customs of War also apply to this situation. In fact, the Fourth Geneva
Convention is a compleme’ntary to Parts 2 and 3 of the Regulations (Article 154).
Although Israel is not a party to the Additional Protocols to the Geneva Conventions
of 1977, the additional protocols are considered to be helpful as long as their Articles
obtained the status of International customary law, or added sigriiﬁcance to the
existing principles of international law. It must also be noted that international
humanitarian law does not care about the legitimacy of the occupation or the land under
occupation . Its main goal is to ensure that when civilians find themselves stranded in
an armed conflict, the parties to the conflict must take into account and apply
minimum specific standards of behavior. Therefore, the focus in all the paragraphs of

the Fourth Geneva Convention is on the "protected persons".272

According to that, any position taken by Israel concerning the legal status of
the occupied territories will not be related to the application of international

humanitarian law on this matter. Israel’s position on the application of the Geneva

2! The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in
International Law, https://www.nad.ps/en/publication-resources/factsheets
272 .

Ibid
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Convention to the occupied territories is contradictory to some extent. Israel does not
accept the applicability of the Convention to the land, but it is ready to implement
certain provisions of it that are compatible with its occupational interests. As
mentioned before, this position is not shared with the rest of the members of the
international community, which believe that the Convention 'applies‘to all occupied

Palestinian territories.””

Article 49, the sixth paragraph of the Fourth Geneva Convention states: "The
Occupying Power shall not deport or transfer parts of its own civilian population into
the territory it occupies”. This Article is the basis for the argument that Israeli
settlements violate the Convention, and as a result they are illegal according to
international law. This is also meaningful and supports the truth when the Israelis
claim, as they have done on numerous occasions, that this Article is only about
resettlement by force because the rest of the Article is related to the forced transfer or
deportation. The deletion of the word "forced" in the sixth paragraph is deliberate.
The first five paragraphs of the Article refer to forced transfer and deportation of
protected persons, while the sixth paragraph dealing with the situation in which the
population of the occupied power is transferred to the occupied territories. The goal of
this is very clear and it is to prevent the occupying power from changing the

demographic composition of the occupied territories.

The other articles of the international humanitarian law are related to
settlements. Article 53 of the Fourth Geneva Convention prohibits the occupying
power from any destruction of real or personal property, which is jindividually or

‘
collectively owned by private people, the State, other public authorities, social or

P

*” The PLO Negotiations Affairs Department (NAD), factsheets,” The Israeli Settelments in
International Law, https://www.nad.ps/en/publication-resources/factsheets ;
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cooperative organizations, except where such destruction is absolutely necessary for
military operations. Article 46 of the Hague Regulations prohibits the confiscation of

private property (unless there is a military necessity for it).
Article 55 of the Hague Regulations states:

“The occupying State shall be regarded only as administrator and
usufructuary of public buildings, real estate, forests, and aéricultural
estates belonging to the hostile State, and situated in the occupied country.

It must safeguard the capital of these properties, and administe:r them in

accordance with the rules of usufruct”. |

In this context, we must note that the term “hostile State” in ‘this Article and
others should not be given a restricted meaning and it applies only-ito the property
owned by an entity that has the legal characteristics of a State in atccordance with
international law. As stated in the sixth paragraph above, the reason of this is due to

|
the fact that international humanitarian law does not care about tfle issue of the
legitimacy of the occupation or the legal status of the territories unde’r‘ occupation. It

cares only about ensuring that the occupying power observes the minimum standards

of behavior and ensuring the protection of people who are covered by international
|

L. 1
humanitarian law.?’* !

i
Therefore, the settlement policy of the Israeli Occupying power is not only

violating the general prohibition in Article 49, the sixth paragraph of the Fourth
Geneva Convention about not transferring its own population to the occupied
territories, but it also violates the specific provisions of the Convention and the Hague
Regulations through the implementation of its political methods. Since the

establishment of settlements in most cases requires the confiscation or destruction of

*’* The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in

International Law, https://www.nad.ps/en/publication-resources/factsheets '
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private property, settlements also violate Article 53 of the Geneva Convention and

Article 46 of the Hague Regulations.

The same applies to the destruction of farms etc. In addition, the establishment

i
and operation of settlements do not comply with the limited rights of the occupying
¥

|

power in accordance with Article 55 of the Hague Regulations ;about property
management under occupation in accordance with the rules of usufruct. This applies
specifically to deprive the local population from valuable natural resources, such as

water, for the benefit of the settlements.

The rules of usufruct do not allow the occupying power to uise the land and
natural resources under occupation for the objectives of building industrial parks,
especially as the industrial parks will be used only for the benefit of the settlements
and not for the benefit of local population, and this is exactly what the Israeli
occupation forces doing in the Palestinian territories, as same is true on the highway
network built by Israel to link the settlements and other structures set up by or
confiscated by Israel to serve settlements.?” !

|

Regarding the military necessity and delving deeper into the§policies of the
Israeli occupying authority, it is clear that a lot of these facilities agre necessary to

protect the settlements and do not serve the occupation itself. If there were no

colonies, there would be no need for a lot of military installations.] These military

installations are also illegal, settlements.?’®

Palestine position statement sets out first of all the issue of Jerusalem,
b

confirming that the city of Jerusalem is the capital of Palestine, and this was set in the

27> The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in

International Law, https://www.nad.ps/en/publication-resources/factsheets
76 Dr.Ahmad EL-Atrash, "Settlement Geography", MADAR The Palestinian forum for Israeli studies,
Palestine, Dec.2014, 23
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Declaration of Palestinian independence, the city is also a part of the territories
occupied in 1967, and the Israel occupying state has no right to any part of it Itisa
part of the land where the sovereignty of the indigenous Palestinian population will be
exercised as soon as the Israeli withdrawal takes place. East Jerusalem is subject to
the principles stipulated by Security Council Resolution 242, and in particular the

inadmissibility of territory seizure by force. Thus, it is not under Israeli

!
sovereignty.278 The Resolution also emphasizes the full applicability of the Fourth
t
Geneva Convention to East Jerusalem, as it applies to other telrritories under

i
occupation®”. |

Moreover, in accordance with international law and the terms of Oslo Accords
on Interim Self-Government Arrangements, All of Jerusalem (and: not only East

Jerusalem) is a subject for permanent status negotiations. Pales{tinian position
|
complies with the principle that Gaza Strip and the West Bank. comprise one

I
. . |

geographical unit and there must be permanent arrangements that won’t be canceled

to establish safe passage which provides communication and free movement of

people, goods and resources between the two parts of this unit.

!
i
!
i
|
i

277

The PLO Negotiations Affairs Department (NAD),"Position-Jerusalem”, |
https://www.nad.ps/en/our-position/jerusalem |

**The European Union's position on Jerusalem, in a statement of the European Union Ministers
council On October 1996 confirming the full applicability of the Fourth Geneva Con\?ention to East
Jerusalem, as it applies to the other Palestinian territory under occupation.

“®The United Nations recognizes East Jerusalem as occupied territory (subject to the Fourth Geneva
Convention), and rejects Israel's claims of sovereignty over East Jerusalem, in response to Israel's
occupation of foreign territory, Security Council Resolution 242 of 1967 calls for the "withdrawal of
Israeli armed forces from the occupied territories ". In response to Israel's expansion of the boundarics
of Jerusalem, the Security Council resolution No. 252 of 1968 states that the Security Council
"considers that all ... actions by Israel ... which tend to change the legal status of Jerusalem invalid and
can not change that situation." In response to Israel's expansion of the of occupied East Jerusalem,
Security Council Resolution 476 of 1980 states that the Security Council "reaffirms that : all ... actions
by lIsrael, the occupying power, which it is said that it changes the status of Jerusalem have no legal
validity and constitute a flagrant violation of the Geneva convention which relevant to the Protection of
Civilian Persons in Time of War. available at : http://www.mofa.pna.ps/ar/
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The Palestinian position regarding the Israeli settlements in the occupied
Palestinian territories is the position of the Palestinian Liberation Orgganization that is
compatible with international law, which prohibits Israel's acquisition éf territory by
force. Israel continues to colonize the occupied Palestinian territori;:s, through thé
confiscation of Palestinian lands in order to build there illegal Israeli settlements and
bypass roads (the special roads for settlers, for connecting the settlements with each
other), and also to transfer parts of its own civilian population of Jews to the West
Bank and Gaza Strip in a systematic and organized way, which constitutes a breach

and violation of international law.*%

Israeli settlements vary in size between the nascent settlements or settlement
outposts consisting of a few mobile homes or settlements that constitute complete
cities which are homes for tens of thousaxllds of settlers. These settlement projects
carried out by Israel are aimed at changing the physical and demographic status of the
occupied Palestinian territories, in order to prevent the ability of Palestinians to usc
their lands and live in them. Through the establishment of settlements, Israel is also
seeking to drain Palestinian natural resources and seize the monumffntal outputs of
Palestinians illegally. At the same time, this is aimed at isolating the Palestinian

.

people in spots where they lack the ability to survive and lose continually parts of

their area, in addition to the separation of East Jerusalem from the rest of the occupied

t
t

Palestinian territories, along with cutting the geographic conneétions between
Palestinian population and restricting the ability of the national econbmy to survive

and thrive.?®!

UM U ST T —-—

%% The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in

International Law, https://www.nad.ps/en/publication-resources/factsheets
281 palestinian Foreign Ministry, Position of Israeli Settlements, hitp:/www.mofa. pna ps/ar/
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Under international law, there is no difference. However, under Israeli law,

settlements are formally recognised, while outposts are not. The term “outposts™
describes, what is often a relatively new, small settlement with a;few residential
structures or caravans. Often, outposts are built on private Palestiniarll land, are close
to a recognised settlement or other strategic locations, with the aim of éreating new, or
expanding existing, settlements. Although outposts do not have formal recognition,
municipal status or building permits, the State rarely enforces demolition orders
against outposts. They are sometimes issued permits for connection to water and

electricity networks and residents of outposts are entitled to protection.from the Israeli

military®®,

The adopted series of measures by the occupying State is aimed at
strengthening settlement projects and their consolidation by attracting Tsraeli citizens
and encouraging them to live in the settlements. These policies resulted in (the
opposite of Israel’s claims about "natural growth") increasing the number of settlers
at an accelerated pace in the settlements - where their number exceeded in some cases
three or four times the rate of population growth in Israel itself. The existence of
settlements and Israeli settlers is the main source of instability. It has been proven
over the years of Israeli occupation of Palestinian lands that settlements represent one
of the factors that fuel the fire of clashes between Palestinians and armed settlers who
live in them. In addition to the social and economic damages and h:uman tragedies

{
caused by settlements. Israeli settlers and soldiers in charge who protect them do not

!
i
]

%82 Facts of International Law and Israeli Settlements in the Occupied Palestinian Territory,

https://www.diakonia.se/globalassets/documents/ihl/ihl-resources-center/fact-sheets/international-law-
and-israeli-settlements-in-the-occupied-palestinian-territory.pdf (February 4,2016)
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hesitate from attacking the Palestinians and abusing them through various insults and

harassments.2®>

Based on what have been presented about the ongoing and implemented
i
Israeli settlement activity in the occupied Palestinian territories and t}i1e practices and
acts accompanied with it which are contrary to the provisions alild the rules of
international law and international humanitarian law, we can determifne the results it
has reached as following: the occupied Palestinian territories fall le;gally under the
meaning of occupied territories according to the legal concept of military occupation,
which means the applicability and validity of all the provisions and rules of
international humanitarian law to all the existing relations between the occupier and
its military administration from one side and the occupied Palest}nian territory's
population on the other side. The provisions and rules of the international
humanitarian law are obligatory and are to be applied and adoptedl_ in judging the
actions of the Israeli occupation on the Palestinian territories. The i;allegations and
|
legal excuses provided by the occupying state to legitimize its actions within
settlement activity are not truthful and have no basis in terms of the provisions and

rules of international humanitarian law and public international law.?%*:

1
The Israeli settlements in the occupied Palestinian territories and what

accompanied them from practices according to the rules and l‘provisions of
international humanitarian law fall under the acts and actions classified by this law as
war crimes, settlements also based on the provisions and rules of gener:al international
law fall under the acts and practices described as international crimes as they violate

clearly many of the international principles, specifically the right of peoples to self-

*Bpalestinian Foreign Ministry, Position of Israeli Settlements, http://www.mofa.pna.ps/ar/
#*Negotiations Affairs Department, Summary of Palestinian positions,
http://www.nad-plo.org/atemplate.php?id=16
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determination and the fundamental principles of human rights. It is important to
determine the fate of Israeli settlements during the Palestinian-Israeli rgegotiations ina
way that should come out of what has been approved by the international legitimacy,
which underlines the illegality of settlements and calls upon removing them

1,
completely to stop Israel's policy of imposing a fait accompli.?® {

The significance behind establishing the settlements on the occupied
Palestinian territories was the allegations of the military necessities and the security
requisites; this has been promoted for decades and what the Israeli governments are
asserted to achieve by the confiscation and the expropriation of the I%alestinian land.

|
Different justifications were to permit the occupier to carry out such %activities under
the need of urgent military exigencies. In fact, the Israeli former minijster of defense,
Moshe Dayyan has different comments related to the settlements, sa‘ying the Israeli
settlements in the occupied territories enjoy and special signiﬁcaqce in terms of

security, but he considers them as the most important factor, assuming no one will

ever leave those settlement as in fact they were constructed for stability.

On the other hand, no proof was to conduct the importance of the
f

establishment of the settlement which are related to the military ]lallegations, the
special committee to investigate Israeli practices affecting the humain rights of the
Palestinian people noticed the fact of the expanding occurring in the‘]existing Israeli
settlements in terms of population, practical reality and services. Additionally, the US

secretary of state Herbert j.Hertsel noted the fact on available information that these

settlements don’t seem to be established for the purposes of military requirements nor

|
|

%®> The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Sette]ments in

International Law, https://www.nad.ps/en/publication-resources/factsheets
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for limited period. Commenting on this, different reports noticed the characteristics of

the established settlements where it clearly drives towards permanency and stability.

In addition to the aforementioned, the Israeli’s governments have been
basically confiscating the vast areas of the Palestinian lands proclairr:ﬁng the need of
the military necessities; it had all the purposes but the security r(%:quisites. Three
quarters of the west bank and about half the total of Gaza have come under the control

and exploitation of the Israeli occupation forces. Settlements were ,constructed for

residential purposes and for practicing occupational activities of a civil nature.
i

The confiscation of almost 500,000 dunums of land since the endorsement of
the agreement up until the summer of 1999, therefore, all this is just a proof on that all
these settlement have no absolute reasons of military necessities, keeping in mind the
increasing numbers of the settlers since Oslo. It has been clearly noticed, the
objectives behind all this activity, changing the map and making all this to be a part of
the conflict can’t be separated, radical change and creating of new map, new
generation and new mindset through what is been practiced and worldly promoted.
This attempt aims to force the Palestinian negotiator to eventually a{accept and deal
with them as fact that is literally difficult to overcome. Yet, many Isralclis jurists have
different point views on the fact of the non-applicability of the A%ticle 49 of the
Fourth Geneva Convection, alleging such activities of conﬁscations‘ are carried by
groups without the interference of the government and yet considerh;g the occupied
territories not as a state. In addition to that, the reality of the state’s financial
contribution and the allocated spending on the establishment of the settlement proving

the prominent position’s on the governments list of priorities. Moreover, the
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government sets legal and administrative measures to protect settlers and

settlements.*%¢

This is no more than an attempt on circumventing the texts and the contents of
article 49, trying to legalize and to justify the policy of their state in this regards. This
remarkable flagrant activities which are carried buy the settlers and without any
governance intervention are not valid from legal perspectives due to the fact of the
rules and provisions of the international law clears the responsibility of the
occupational authorities for maintaining the securities and yet the responsibility of
implementing the law of Belligerent occupation. Subsequently, the absence of
confronting and stopping these activities are decisive legal evidences that assert the

Israeli’s infringement of the Belligerent occupation rules and provisions.

Insolently, the state made several decisions and the most important was taken
by the Cabinet on December 1996, granting them the position of development status,
which means that the government had included the settlements in the Israeli urban
areas. And decisions exempt the settlers to be chased any local court in the Palestinian
territories, hence, their violation actions against the Palestinian citizens will not be
subjected to any of the local courts, on the other hand the permissions and
encouragements by the government which are given to the settle'Lrs to carry out
military activities in the occupied Palestinian territories, military orde:rs issued by the

command of the occupation forces.”*’

Among those jurists who were claiming on the non-capabili{y of article 49,

different professors asserting the fact of no paragraph or clause whose formulation

288 Geoffrey Aronson, Settlement Monitor: Quarterly Update on Developments, Journal of Palestine

Studies, Vol. 25, No. 4 (Summer, 1996), 125-136, http://www.istor.org/stable/2538020 (March 2,2016)
287 . i
Ibid

t
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suggests an exceptional implementation of the article 49 competence the occupying
state from transferring its citizens to the occupied territories under the administration

|
of its force. Jean Pictet*®®, one of the jurists who commented on including the article

§
49 in the Fourth Geneva Convection and contributed to preparatory vs‘/ork, says it’s to
assert preventing the engagements of what took place during the world war 1I by the

German forces, who transferred and settled part of its citizens over the lands that

came under their forces control.

Yet before that, an important and clear fact has to be mentioned here that after
the vanish of the League of Nations and the foundation of the United Nations, the
responsible authorities to look into the situation of the regions under the British
Mandate was directed to the General Assembly according to the provi§ions of chapter

}

12 and 13 of the covenant, therefore these chapters assert to put these regions under a
system of guardianship as a legal alternative system. Moreover, the guardianship as an
alternative nor the mandate doesn’t allow the state administering it to change the legal
status of the region under its control or transferring its citizens|to create new
. . 289 I
demographic and regional facts. :
i
. . . . . A .
There is no doubt on how important is the Palestinian confh!ct and its legal
terms which it gathered almost the highest number of international resolutions, among
these is 242 through which the international security council called to settle by

peaceful and demanding a withdraw by the Israeli’s from the territories they occupied

following its armed attack on the Arab countries in June 1967.

22Commentary published under the general editorship of Jean S. PICTET,Doctor of Laws Director for
General Affairs of the International Committee of the Red Cross:
https://www.loc.gov/rr/frd/Military_Law/pdf/GC_1949-1V.pdf

2% Geoffrey Aronson, Settlement Monitor: Quarterly Update on Developments, Journal of Palestine
Studies, Vol. 25, No. 4 (Summer, 1996), 125-136, http://www.jstor.org/stable/2538020 (March 2,2016)
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International Law experts in whom it derives from urgent conditions that required
swift reactions. Or the necessity for the appropriation or use of the territory’s
resources and capabilities as well as the property of its citizens to be for the sole use
of the occupying forces. More importantly, such rights apply only to the forces
present in the territory and don’t extend to include all the military forces of the

occupying state. |
|

Accordingly, it is forbidden for the occupier to violate the pre:vious principles
and to exploit the resources of the occupied territory as well as the t!ransportation of
these resources and wealth outside the occupied territory for use by occupying state.
Additionally, the citizens of the occupier can’t present or even exploit; those resources
for their benefit. Many national and international courts asserted the olbligation on the
part of the occupier to take the mentioned conditions into considerations in times of

using the occupied territories wealth’s and resources.”’

The International Humanitarian Law relevant to military occupation have
restricted this right Symmetry standard, it necessitates the réquirement that

confiscation and appropriation measures, as well as the current or the future practices
|

j
of destruction and demolition of properties for the military needs should be relative to

the capabilities and resources of the occupied territory. Therefore, it is not permissible
i

under any circumstances for the occupying forces to use this right:even when the

justification for confiscation and appropriation is valid if such actions render the

citizens living conditions miserable, their stability and presence of their land

impaired.

% llegal Occupation: Framing the Occupied Palestinian Territory, Berkeley Journal of International

Law, 2005, Volume 23, Issue 3, Article 2, available at:
http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1299&context=bjil !
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In this regard, the principles of the International Humanitarian: Law in relation
|
to military occupation didn’t only force the occupying forces to respect the standards

of the Symmetry once they confiscate or demolish property but also, they import that

which is necessary for the residents of the occupied territory such as foodstuffs and
J

medicine. i

%

The right of the parties injured as a result of the commitment of international

crimes by others to hold them accountable for their crimes and to cfuestion them as
war criminals before national courts. This right is guaranteed and affirmed by the
declaration of the Nuremberg trial, accordingly, the Palestinian sidej, is protected by
the fundamentals and rules of the Law of Military Occupation and the Intemati;)nal
Military conflicts to pursue the settlers because they are responsible lfor carrying out

3

crimes in the occupied Palestinian territories. Moreover, the national criminal laws
i

does not apply to war crimes, therefore it should be praised becau;se the negative
impact they have on the international community as a whole necessitate the

|

abandonment of the members of any action that may enable war!criminals from

hiding to avoid punishment. |
f
|

In reference to the Security Council resolution, all the measures and actions
taken by Israel to change facts and realities (physically, demographiif:ally and on the
status of the Palestinian and the Arab territories) are not legally, in‘r addition to the
Israeli’s practices of settling part of their population and new i;mmigrants, the
previous actions lead to clear violation of the Fourth Geneva Conventions in relations
to the civilian protection in time of war. Beside, the General Asse;mbly resolution
2949 of December 1972, calls upon all the changes and measures carri;ed by Israel not
to be recognized, and it declares that all the changes are null and void in contravention

of the Geneva Conventions of August 1949. ‘

! 174

————————— —— ———————




In the Special International Conference On the Palestinian Situation have
clearly stated the previous obligations, the states rejected all the practical actions
taken by Israel specifically those which are related to settlements and the changes on
the nature of the East Jerusalem. In fact, this conference have also witnessed the
importance of states providing Israel with economic and financial aids if the previous
mentioned assistance may encourage Israel continuing its violations of the occupied

Palestinian territories.

Structurally , the law of occupation bears strong resemblance to an
emergency regime. This regime, with roots dating back to the Roman- Commissarial
model, rests on three precepts: exceptionality, limited scope of powers, and

temporary duration®'.

In this discourse, a situation of emergency is separated and distinguished
from the ordinary state of affair as it signifies an occurrence which does not
conform to the rule. Because the emergency situation is the exception, its
duration must be limited and it must generate no permanent effects; i!t merely
suspends the rule. This is also why the norm is regarded as superior to the
exception: the existing legal order defines the terms under which it is suspended,
and the powers granted in such a situation are to be used for the purpose of an

expeditious re-establishment of the status quo, thatis, of a return to normalcy.

The basic tenets of the normative regime of occupation in the international
arena largely conform to this constitutional model. The normal order of affairs is

based on the principle of sovereign equality between states that are, at least to

#'legal Occupation: Framing the Occupied Palestinian Territory, Berkeley Journal of International
Law, 2005, Volume 23, Issue 3, Article 2, available at:
http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1299& context=bjil
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some extent, presumed to be founded on the ideas of self-goverrliment and self
determination. The severance of the link between sovereignty and effective
control, and life under foreign rule, constitute an exceptional staté of affairs and
the law of occupation recognizes it as an exception; it isto be me'}naged so as to
ensure return to normalcy. This is why the occupant has only flimited powers
in terms of both scope and time, and is not permitted to act in a manner designed to

yield permanent results.

!
}

Indeed, modem studies of emergency situations concer‘lned with the
derogation from human rights law thereby occasioned have concluded that:
"above and beyond the rules.., one principle, namely, the principle of provisional

|
status, dominates all others. The right of derogation (of human rights):_ can be justified
solely by the concern to return to normalcy." This conclusion holds true and applies
equally to occupation. A reversal of the relationship between the lnorm and the
exception generates, as of necessity, the terminus of every normative system. Carl
Schmitt's political theology, wherein the norm becomes subservient té) the exception,
is both a precedent and a warning. "The rule," said Schmitt, "prov.’es nothing; the
exception proves everything: it confirms not only the rule but also ' its existence,

which derives only from the exception".*? |

One lesson to be drawn from the above is the importanceiof retaining a
clear distinction between fact and norm; between the rule and the,exception, lest
the exception becomes a new rule, and generates a new conception of reality.

This is important because in this new conception of reality, one's security

habitually overrides one's enemy's human rights. Indeed, the reversal of the

22 Illegal Occupation: Framing the Occupied Palestinian Territory, Berkeley Journal of International

Law, 2005, Volume 23, Issue 3, Article 2, available at: .
http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1299&context=bjil
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relationship between the rule and the exception operates as a legitimizing device
allowing for a discussion of various specific violations of human rights carried

out in the name of security as ifthey are the exception to the normal order of

f
things, thereby obfuscating the fact that the violations have becomie the rule, not

t

the exception.
|

The international rule of law recognized the situation of oCcupation as an
exception. It created a normative regime designed to ensure that the effective

control of the occupying power is exercised in a manner that .is temporary,
r

respectful of the humanitarian needs and human rights of the occupied population,
and leads to an expeditious return to normalcy based on sovereign equality. An

occupation that fails to do this is substantively and intrinsically illegal (in terms of

f
the law of occupation), as well as structurally and extrinsically illegal (in terms of

13
the international legal order which provides the normative framework within

which the law of occupation operates). The Israeli occupation of the OPT has thus

|
failed®” .

|

t
Since 1967, Israel has allowed and even encouraged its citizejps to live in the

new settlements established in the territories, motivated by religioPs and national

j
sentiments attached to the history of the Jewish nation in the land of Israel. This

policy has also been justified in terms of security interests, taking in'?o consideration
’ .
the dangerous geographic circumstances of Israel before 1967 (where Israeli areas on

the Mediterranean coast were potentially threatened by Jordanian control of the West
}

Bank ridge). |

i

{

l

2% Illegal Occupation: Framing the Occupied Palestinian Territory, Berkeley Journal of International
Law, 2005, Volume 23, Issue 3, Article 2, available at:
http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1299&context=bjil ‘
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of the settlements will be decided in future peace agreements between Israel and its

}
1

neighbor5296.

I
I

Petitions attacking the location of the security barrier had threatened to

t
challenge this long-lasting judicial policy. The security barrier conthcted on the

territories was planned so as to protect Israeli settlements as well. Préma facie, then,

1

the question of the settlements’ legality was potentially relevant. The Court, however,
{
t

remained firm in its decision not to address the issue, insisting that the military
‘

commander is responsible for all the people in the territories, and that the settlers who
I

are Israeli citizens are entitled to such protection. This argumentation is
understandable, bearing in mind the Court’s institutional constraints, but not entirely
persuasive in terms of pure legal analysis. Unquestionably, residents in the
settlements deserve protection but, legally speaking, the measures take;n for protecting
them should be influenced, perhaps, by the question of the settlements’ legality.
Various measures could be adopted to protect the settlers’ lives. Son'lle are based on
the assumption that the settlements, as such, must be maintained, wh‘ereas others are
|
based on the assumption that the residents deserve protection but not necessarily the
settlements. Protecting the lives of Israelis in the territories could also": be achieved by
recourse to other protective measures, such as building fences ?encircling their
I

settlements or even by offering them the option of leaving their home;s. Such an offer

should obviously be part of a larger plan regarding the area. i
I

i

International humanitarian law, particularly The Hague Regulations and the
3

Fourth Geneva Convention, applies to the conduct of Israel in the West Bank. Israel is

#6See HCJ 610/78 Oyev v. Minister of Defense (1979) 1srSC 33(2) 113, 131, 134
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|

population. Since the emergence of the Zionist project in Palestinian territories,
I

especially in the area of occupied West Bank, settler groups began to impose their

. . .1
control over large areas of land with the support of successive Israeli governments no
|

matter how different were their political and intellectual directions.*®

!

According to the Declaration on the Granting of Independeﬁce to Colonial
!

Countries and Peoples of 1960, colonialism is defined as the actions of;‘ a state taken to
control other territories illegally or to annex them and aimed a?t depriving its
indigenous population from exercising their right to self-deter}nination on a
permanent basis. Colonialism represents a serious violation of international law

because it is fundamentally inconsistent with the core values of the international legal
i

system.299

1

l

_— . . .
Colonialism represents a denial of fundamental human I'lghtS;"‘lt is contrary to
i

the Charter of the United Nations and is an obstacle to world peace and
!
cooperation.300 According to the Law of Armed Conflict (internation;al humanitarian

law), occupation is the potential realistic result of an armed conflict and the occupier
1

i
must control the occupied territory temporarily without affecting the legal status of

H
the territory, its population and the origins of sovereignty. International law prohibits
|

the unilateral annexation or permanent hold of the land with exercising sovereignty on

|
it by threats or using force, but the Israeli occupation does the opposite, it has a de

facto authority in controlling the Occupied Palestinian Territory, where Israeli
|

I

!

% iberal left government, which has adopted the principle of security, demography ‘and the
Government of the ideological right, which has adopted the principle of annexation and control.
%% United Nations Declaration on the Rights of Indigenous Peoples, ;
http://www.un.org/esa/socdev/unpfii/documents/DRIPS en.pdf ]

3% gee (Convention Against Apartheid 1976) '
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!

colonialism and settlements are used as instruments for geographic, legal, social and

economic domination.*"" |

i
i
}
. o g ! -
In the Israeli case, it is difficult to separate the settlements and military
occupation, they are two sides of the same coin, the Israeli Military force (Army)
which controls the West Bank as well as some leaders of the Israeli government are

302

settlers living in West Bank settlements™ . Moreover, every settler 'is considered a

|
reserve soldier, he must be always on a standby to receive militarytorders, he also
must take the permission to travel abroad, and if he is conscripted to? army, he must
meet that immediately, even if it led to interferences in his private lif:e:‘o3 . The Israeli
army provides full protection for the settlers living in the West Bahk. The settlers
represent a whole army themselves as they own weapons, while Palestinians are
prohibited from carrying even knives. Thus, settlements in the \;Nest Bank are
considered to be Israeli instruments to Judaize the land and expa;nd the borders
through the expansion of settlements, claiming they are militarly ones’™. The
|
Occupying power (Israel) through settlements is practicing oppression and

deportation of the Palestinian population and this is done through sett]lers’ attacks on

the land and the people.

i

Israel began building settlements in the West Bank immed{iately after the

. . . . T
occupation of the territory in 1967 and since then the number of Isr}aell settlements

1
' BADIL Resource Center for Palestinian Residency and Refugee Rights,
http://www.badil.ore/phocadownloadpap/badil-new/campaining-tools/brochures/2015/Q& A-ar-
2015.pdf (January 1,2016), 22. I
392 Ehud Barak, who served as prime minister and defense minister, is a resident of "I;(ochav Yair"
which is a settlement near the Palestinian city named of Qalqilya.
303 Adel Manna, Azmi Bishara, "Studies in Israeli society," the center Studies of the Arab Society in
"Israel", 1996, 41
3% Mohammad Amir Algetah, "Israeli settlements in the West Bank and Gaza Strip-Geopolitical

Study", Dar-Alamnarh Library, 147 {

]
13
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and Israeli settlers is constantly growing under a series of successive Israeli
!

¥

governments. Israeli governments were the fundamental supporters Olf the settlement
project in the West Bank - including East Jerusalem. This is leading t? a deformation
in the social, economic and environmental landscape of Palestinian soléiety, and thus,

will block the ability of Palestinians to exercise their right to self-determination.*®

Currently, the establishment of an independent Palestinian state is much more
complicated due to the fact of the immoderate actions has occurred by Israel on the
map of the west bank. Therefore, the major penetrations of the séttlements have
changed certain facts on the ground which is day by day affecting the issue of the

Palestinian Israeli conflict.

The lands (C) known to be under full Israeli control and dec;lared as closed
military zones by military orders. In fact, Palestinians are prohibited to enter these
areas except by special permits, on the other side settlers and tourists from all over the
world are freely allowed to enter these areas. In total, these settlemen%s and the areas
under the jurisdiction of the regional council cover about 63% of areasi (C), therefore,
the Palestinian are prohibited from any sort of development an(ii constructions

moreover, the settlements enjoy the fact of controlling, developing and planning

further infrastructure. ]

t

In realities, settlers.rights now are treated just as the Israeli citizens within the
green line where on the other part of the conflict, on daily basis there are different

violation incidents on the rights of the Palestinian, in addition to the Israeli

%% Islamic unity, "The Zionist settlement and its destructive effects on the Palestinian people”, (May

2014), http://wahdaistamyia.org/issues/149/imaatook.htm ( January5, 2016)
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Allon®” to create "an Israeli presence" in areas of the West Bank where the density of
f
Palestinian population is not high®®., The settlements and the annexation of these

areas in the beginning were planned as necessity for the security of tPe state and are

parts of the plan to control the areas of the West Bank as parts of the'Jewish state®®.
i

I
In 1974, Israeli religious nationalists from the Lobby Settlement O%ganization, has

endeavored to pressure the government for the establishment of settléments in many

areas of the occupied West Bank to emphasize the religious rights of Jews in the
1

region3 ' In January 1981 the Israeli cabinet adopted a "Drobles plan" calling for

increasing the number of civil settlements in the occupied West Bank®''.
t

For that Israeli presence in the Palestinian territories is;illegal and is
t

considered as military occupation, Israeli governments in establishing settlements
]

relied mainly on two principles: First, the confiscation of private lands for military

\}
3

purposes and secondly: the confiscation of private lands for public purposes. During
i

the period between the years 1968-1979 Israel began to conﬁscetlte portions of
3

Palestinian private lands, claiming that these lands are required for urgent military
I

purposes® 2. After 1979, Israel stopped building settlements on Palestinian lands that

I

}
were confiscated for military purposes, but it did not stop the confiscation of
Palestinian lands under the pretext of military purposes to serve other needs,

especially the bypass roads. In this aspect, it must be emphasized that the confiscation

*“He was the Labor Minister and Chairman of the Ministerial Committee on Settleméznts in 1967
*%1nclude the eastern region of the West Bank , Jordan Valley and the desert area east of Jerusalem.
3%y igal Alon,“Israel: the Case for Defensible Borders,” Foreign Affairs,oct.1976 , :
http://www.foreignaffairs.com/articles/26601/yigal-allon/israel-the-case-for-defensible-borders
(February 24, 2016) ‘

31Akiva Eldar and Idith Zertal, Lords of the Land: The War for Israel’s Settlements in the Occupied
:Territories (English trans.), Nation Books, 2007 ; B’Tselem, Land Grab, 2002; and Gershom
Gorenberg, The Accidental Empire :Israel and the Birth of the Settlements (Times Books,2006)
*""Mattityahu Drobless, “Settlement in Judea and Samaria — Strategy, Policy and Plans,” World Zionist
Organization, Settlement Division, September 1980

*2Israel's Supreme Court considers that: the seizure of private property in the occupied Palestinian
territories in order to build civilian settlements does not conflict with the principles of customary
international law..If this building was ..required to the military needs /(Badil, 2013, page 35)
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of lands based on such allegations of military necessity must be témporary as the

occupying power Israel receives the rights to use, but not the property rights on

3

expropriated lands®">. i

;

Israeli forces proceeded in the development and implementati(;n of settlement
plans and projects in the occupied territories in order to achieve a m{merous results,
political and social effects at regional level, geographically and demoéraphically. The
occupation authorities adopted a series of actions and decisions aimed at tightening
control in the West Bank, Gaza Strip and East Jerusalem with the creaﬁon of legal and

administrative changes in their status, preparing to take over a large area of the land

and establish colonies (settlements) that cannot be waived or negotiate& in the future.
1

!

Israeli settlements emerged through a process that was not c%onsistent either
chronologically or geographically. The first wave of Israeli settlements focused on the
question “how” and not “how many”, while the successive waves focused on greater
numbers in limited periods of time. The successive governments of; the occupying
state have created the concept of informal settlements or the so-called;"outposts" that
are not recognized by Israel officially but supported by it by providing‘rl'lousing, roads,

i
electricity, water and various other privileges. Furthermore, they e?sfablished new
settlements under the pretext of creating new neighborhoods 1r11 the existing
settlements’'. It is possible to state that the first waves of settlemené activity in the
West Bank were concentrated selectively in strategic places in the Jeru?salem area and
the Jordan Valley, whilst the subsequent waves continued to inten‘sify settlers in

militarily strategic areas on tops of mountains and hills to impose a new reality on the

ground with a view to annexation and control.

YDr.Ahmad EL-Atrash, Settlement Geography, MADAR The Palestinian forum for Israeli studies,
Palestine ,Dec.2014, 21-24
*'State Comptroller report for 1999-2000, State Comptroller office, Jerusalem 2001, 398-405
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Israeli settlements has not been established in order to solve housing problems,
but in order to implement selective thoughts and systems, not only within the borders
of Israeli settlements that settlers seek to create, but in all the occupied Palestinian
territories, which they believe are an integral part of "Greater Israel", and that’s by
applying the idea without referring to law, judicature or legacy. The Is;raeli settlers do
not believe in the law of the state if it is in conflict with their exp"ansionist goals.

|
Israeli settlements were built to remain within the policy of fait accorr;pli that ignores

all relevant international conventions that considers them as illegal, and thus they

violate international law and international humanitarian law. t
i t

Here "Israel” tried to give a legal status to settlements, but there is a clear
interfere in Israeli soc:;iety, as it is hard to differ there between a soldiier and a settler
because this state is a hostile settlers state par excellence. So, this state can be called
an armed camp, eithe:r through the regular army which includes settler groups, or by
the army of settlers :who carry guns and kill Palestinian people. This fact became
obvious through the statements of Zionist leaders like Ben-Gurion who called for the
organization of Israe}i security forces in accordance with the requirements of war
mllltary forces’*and this theory still exists and has existed in all successive Israeli
governments. Any actions taken by the settlers against the Palestinians are justified,
while the function of Israel’s Ministry of Foreign Affairs is to justify the actions of
the War Department, and market it intemationally3'6. There is also a clff:ar penetrate of
the Israeli military institutions in all political, economic and social fields, which
confirms that the Israeli settlement activity with its civil composition cc%ntains military

1
aspects. - ;

£

*'*Khalil Tufkaji, a titled article: "Trying to give legal legitimacy to the Israeli settlement-Ten new
Knesset members residing West Bank Posted on Palestine newspaper on 14Feb,2009,
hitp://www.felesteen.ps/index.php?action=showdetail&nid=44976 |

*!®As what it happened in the invasion of the West Bank in 2002 and the war on Gaza ‘Strip
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When the Israeli occupying power claims that it does not establish new
settlements, it is continuing to "expand" existing settlements based on what it
describes as "naturalj growth" despite the fact that the Israeli government statistics
show that the significant growth in the population of settlements is a result of Jewish
immigration to the settlements and not to the principle of natural growth. Israel also
turned a blind eye on the outposts set up under the auspices offthe Settlement
Department, which receives its budget from the govemment3 " In f;sponse to the
decrease in numbers of the declared settlements - the activities of set‘tlers has led to
increase in the numb?rs of" outposts "or settlements built without prio% approval from
Israel. Through the cc;mbination of the construction of new outposts an:d the continued
expansion of existing settlements, the number of settlers is increasing with high
frequency. The fastest growing population among the Israeli settlers is the "religious
nationalists", who believe in the biblical right of Israel to include within its borders

the West Bank. The religious settlers make up more than 80%'%, )

Israeli governments have taken a strategic approach to increase the number of
settlement blocs in order to expand and grab new areas through a variety of levels,

including®'’: ;

» Political ﬂeeds — strategic needs; the control of areas in, preparation to
1 L
annex them partially or completely to the State of Israel. For that purpose

Jewish settlements have been concentrated in a connected way to each

*'Israel's Discriminatory Treatment of Palestinians in the Occupied Territories, Report of Human
Rights Watch, Dec 2010, , https:/www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied , 24 '

*"*International Crisis Group, Israel’s religious right and the question of settlements, July 20, 2009,p.8
" Lua’y Abdo, documentary study titled: The Peace and the state to face the settlement,
https://pulpit.alwatanvoice.com/articles/2006/05/24/46472.html (November 10,2016), 22.
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other, separating Palestinian regions, communities, towns and villages

from each other. \

i
+ Security needs; the settlements have been established in the areas of
political and military importance, such as the highlands to turn them into
political borders in the future.

* Economic needs and responding to,the demands of various forces in Israel

on settlements either for religious or economic purposes. etc.

Through different time periods and successive Israeli governments th% main strategic
political objective ofT all Israeli governments was taking and tighten;ing the control
over large areas of the occupied territories and their annexation to Israel.
There was certain diversity in the system of the government in Israel after
1967, brought by the two Israeli main parties (Labor Party and Likud), but when it
comes to settlements the contrast between them disappears, in the sense that there are
no differences between the orientation of the parties regarding the settlement project,
except for the formal imatters only. The joint point of the policies of these two parties
(Labor and Likud) is that the settlement in the eyes of governments and Israeli
planners is an existential issue more than it is a security issue, and does not mean that
Israel's existence is threatened in any sense, but it means that the existence of Israel
!

should be reinforced, strengthened, expanded and fortified through settlements®.

**Hassan Ayoub. Research Study: agreements «Oslo» and the new strategy of the Israeli settlement
expansion in the occupied Palestinian territories (1993 - 2003)
}
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Both Parties: Labor and Likud formed factional and political strength in the political

life and parliamentary scene during a long period through three approaches

namely:

321

i
1

The first approach: the settlements as a functional project: This approach
believes that the future of the occupied territories is determined within the
framework of a regional and geographic solution based ion sharing this
land and keeping for Israel its military and human presenceI in the strategic
settlement areas as demarcated by Allon plan. This was tﬂe vision of the
Labor Party, which dealt with the settlements as functional project.

The second approach: functional sharing with the Palestinians without
compromising on the land: The Israeli army had its own vision’?, based
on a sharing project "extensive and functional" with the Palestinians
without c‘ompromising on the land and maintaining pellrmanent Israeli
presence in the Palestinian territories. This vision embodi€d the vision of
the hardli;le wing of the Labor Party which was expressed by Diane when
he said: "Without the settlements, Isracli forces become an army of

323 and then he spokef about the role

foreigners governing foreign people

’.
of settlements as a main justification for occupation and the maintenance
|

of Israeli érmy in the occupied territories. This approach c?lls upon Israel

to establish settlements in all the areas®, |

|
The third ;approach: the ideological orientation: This approach expresses

the ideology of Greater Israel that should become a political strategy

2! Hassan Ayoub. Research Study: agreements «Oslo» and the new strategy of the Israeli settlement
expansnon in the occupied Palestinian territories (1993 - 2003)

32This vision is used by military commanders such as "Moshe Dayan !

32 Report on Israeli settlements in the occupied territories. Published by the Fund for Peace in the
Middle East, May - June 2007, Vol. 17, No. 3 i

#Geoffrey Aronson, the future of Israeli settlements in the West Bank and Gaza Pa]estme Studies
Institute, Beirut, 1996, the first edition, 3.
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based on the annexation of all occupied territories to Israel and the
establishment of settlements there. The strategy of the land of Greater

Israel embodied the ideology of Likud and other Zionist parties that

demand granting citizenship and full equality for the residents of the areas

t
H

so they become citizens of the Greater Land of Israel, with the inclusion

i

!
i

of all regions occupied in the War of 1967.

Menachem Begin, the Israeli prime minister in 1977, considered the settlement
activity in all parts ;)f the land (Israel) as an expression of permanent identity of
Zionism, and he believed that there is no essential distinction between the settlement
policies that were emitted during the establishment of the state of Israel and those that
arose after the Israeli occupation of the West Bank, Gaza Strip and the Golan Heights
in June 1967 because the previous settlements as well as the future o‘fnes present the

l

assignment of Jewish sovereignty over Palestine which is not complete;d yet.
t

Israeli motives towards the establishment of settlements were different; we will

present them as following;:

*  First-political motives: Mainly they concern the Israeli security dilemma that
does not mean (from the standpoint of Israel) the problem of borders or even
the sovereignty, but the problem of physical existence®®. |Israel's policy
towards settlements was significantly affected by the probletm of security,
which has bec?me a strong excuse to keep a large number of settlements along
with the unwillingness to just think of compromising them, namely those in

the West Bank and Gaza Strip situated along the separation borders between

2’Moshe Sneh, head of the Haganah leaders in 1943, said "the settlement is not a goal in itself, but also
a means of political seizure of Palestine."”
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them and the occupied territories in 1948, considering those settlements as
front lines of defense of the state and therefore they cannot be spared in any
way. If some :of the settlements play the role of serving Israeli ise(:urity, others.
especially those located in the densely populated areas unc;lermine Israel's
security and present serious burden for the army and the Israiieli government,
and now there is a lot of debates in Israel over the question whether the
settlements are really ensuring the security of Israel, especially among military
leaders. The importance of settlements remains in giving Israel the ability to
absorb any land attack as it saves time for the mobilization of reservists.
Political objectives and motives of the Israeli settlements in the West Bank
were clear through the geographical division of them. EThe forms of
settlements are certainly different but they ultimately serve thie political goal
which is the c?ismemberment of the West Bank, seizure of mofre territories of
Palestinian lapd, strangling Palestinian communities and sepellrating the city
Jerusalem fro,;n its Palestinian surroundings®*®. These are poliitical goals par
excellence! They make it impossible to even talk about peace;’ul solutions in
the future that will lead to a Palestinian state, in such a situation posed by the
settlements, especially when the settlements network is expanding, serving the
strategic political goal which is creating the state of "Greater Israel" with
unified Jerusalem as its capital and West Bank divided into lsections which
prevents the establishment of a Palestinian state.

‘Second-economic motives: Israel is trying to control all economic resources in

i

the West Bank, particularly water and agricultural produc;ts. These two

elements constitute the settlement theory in the West Bank since Israel

H |

326 kabreet network , A titled article "Israeli settlements”, paper no 21,
http://www.egypty.com/kabreet/issue2 1/article7.asp
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controls 68%jof West Bank water stocks for providing sources to the settlers
so they accept to live in these settlements. This is the main tool always used by
Israeli political system to expand the borders, Judaize the land and the holy
places. This also solves the problem of growing unemployment due to the
large number of immigrants to Israel which makes Isrzleli settlements
important for strengthening the capacity of Israeli economy, p{ovides jobs for
i
Israelis and facilitates Israel's capture of natural resources (§f the occupied
lands and also guarantees the acquisition of the most part of t}?ie groundwater.
!
An Israeli economic study prepared by the Yesha Council stated that Israeli
settlements bring great economic benefit to Israel which is incomparable with
the obstacles caused by them, in addition to the new jobs and new resources
they offer to Israeli economy. Israel earns because of their existence nearly
two billion dollars a year aid to house the settlers and provide jobs. However,
the study showed a dramatic increase in the costs of settlers’ protections in

some areas such as Hebron and Gaza Strip. In Hebron, 450 settlers are

protected by 1,200 soldiers, and in Gaza there are 22 settler families whose

|
t
Third ideologi[cal motives: Settlements are one of the three pill{ars of Zionism,

protection costs $ 10 million annually.

in addition to defense and immigration, and whatever gover'%nment controls
¢ v
!

Israel, it cannot ignore this factor since the ideological component of Israel’s

I * . | .
entity is based on the concept of the settlement activity. As a result of feeling
|
lack of security and fear, all Israeli governments without exception preceded

with providing settlers all tangible and intangible guaranteesg to allay their

i
fears from the peace process with the Arabs and convince them that they are

t
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just trying to waste time to increase the scope of settlements and feed their
sense of hatred and aggression.

» Fourth The nature of relationship between the government ?nd the settlers:
Israeli settlers practice a lot of pressure on Israeli government, backed by
some of the S}nall religious parties with the aim of strengthenirllg the settlement
policy and providing more security guarantees and privileges to the settlers.
Besides the power of exercising political pressure on the government, they
have instruments such as Israeli military courts that are responsible for settling
any dispute over lands as well as adopting military decisions :that allow them

|

to seize Palestinian land. ]

t

However, there is no difference between the settlers who came for economic or
political or religious motives, they are all practicing the policies of murders, sabotage
and control, while the army and government made them above the law. They often
take the law into their own hands and control the richest Palestinian areas, both in
termé of agriculture and water supplies, or in terms of geographicial and strategic
locations. This suggests that their lasting presence in the West Bank will bring to a
constant point of disputes between the two parties and make it impoésible to coexist

between them in the lights of political agreement, because their continued presence in

the West Bank means the continued presence of occupation.3 27

On The position of successive Israeli governments on settlements, Settlements present
t

an ongoing project of Israel and its successive governments which is not restricted or

limited to one government or another. After the Israeli occupation in 1967 the Israeli

L !
government has formed a government company for settlements and a ministerial

327 Islamic unity, "The Zionist settlement and its destructive effects on the Palestinian people”, (May

2014), http://wahdaislamyia.org/issues/149/imaatook.htm ( January5, 2016)
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i
Statistics showed that it has been adopted a policy to mislead in all matters relating to
settlement expansion, according to an article published by economic and political

n330

analyst Sever Blotskr in the newspaper "Yediot Aharonot .

i
This official statistical data means that during the years of continuous
Netanyahu's rule, settler’s population grew by 55%, with the annual rate 6,5%. For

comparison, during the recent years, the number of inhabitants of thefso-called Israel

(areas inside the Green Line) rose by 13%, and annual rate 1.8%.

This means that the pace of population growth in the settlements was more
than four times comparing to the pace of population growth inside the;lso-called [srael
(areas inside the Green Line). As well as the pace of population growth among the
settlers is twice bigger than the pace among the Palestiniéns, accordiné to Blotskr. He
explained that this rapid population growth among settlers is because of a housing
crisis, and in order to get special budgets for their community. Anothér reason for the
increase of population in the settlements is the internal migration ideology, because

the settlements for the vast majority of Israelis became an agreement.
t

Blotskr believed that the increase in the number of settlers duri'ng Netanyahu's
mandate - the fat years of the settlement project which cost lar'ge government
investments in physical and social infrastructure, and in the institutionzsq. of the State of
Israel's occupation, and public services in the occupied Palestinian territories that
produced a new national reality, turned the two-state solution to a non-applicable

issue. As well as the separation between Israelis and Palestinians and the

3% Increment of Settlers population in the west bank during Netanyaho’s term by 55% since 2009
,Report of MADAR The Palestinian Forum for Israeli Studies, http://www.madarcenter.org/en/
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disengagement between them became no longer possible in a feasonable and

applicable way*>'

H
1

|
L
All this reflects the seriousness of the exploitation of the governments of the

occupying State of the electoral political process inside the communilty by attracting
the largest number of political supporters to its party and continuing to confiscate

Palestinian lands and establishing more Israeli settlements and expanding the existing

}

ones. f

i

Israel tried systematically to keep the Palestinians away from tfheir land by all

. . C : . .
means. The Israeli occupation forces exercise displacement and deportation which
|

shows systematic approach to replace the Arab Palestinian population from Palestine
to neighboring or distant countries, or to small tight areas inside the occupied

Palestinian territories. Forced displacement of the population is one of the most
H

t
serious violations of international law, and according to the statement of the Sub-

i
Commission on Prevention of Discrimination and Protection of Minorities of the

Human Rights Committee: |

:
"The essence of population transfer remains a systematic coercive and
deliberate...movement of population into or out of an area... with the effect
or purpose of altering the demographic composition of a territory,
particularly when that ideology or policy asserts the dominance :of a certain

324
group over another’>>, ‘

|

}

i
1

331 Increment of Settlers population in the west bank during Netanyaho’s term by 55% since 2009
,Report of MADAR The Palestinian Forum for Israeli Studies, http://www.madarcenter.org/en/

332A.S. Al-Khawasneh and R. Hatano, The Human Rights Dimensions of Population Transfer Including
the Implantation of Settlers, Preliminary Report Prepared for Commission on Human' Rights Sub-
Commission on Prevention of Discrimination and Protection of Minorities, Forty-Fifth Session
(Bethlehem, Palestine: BADIL- Resource Center for Palestinian Residency and Refugee Rights,
August 2, 1993). - '
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"The deportation of a number of Palestinians from Palestine by the Zionist

entity (Israel) and the expulsion of population from the occupied territories, whether

recently or in the past, constitute violation of the principles of the Iniemational Law

on Human Rights, international criminal law and international refuge: law, as well as

the provisions of international agreements and conventions suchilas the Hague
!

Conventions of 1899 and 1907, the Charter of the United Nations of 1945,

1

international humanitarian law through the Geneva Convention jrelated to the
!

f

all deportations
¢

as a form of punishment in the occupied territories. " These international instruments

protection of civilian persons in time of war of 1949, which prohibits

regulate the forced displacement of population both intemalfy (within the

internationally recognized borders) and externally. I
!

Israeli deportation of Palestinians since 1948 until thesFe days is an

international crime defined as forcible transfer of population. Israel 1s continuing the
i

forced displacement of Palestinians through systematic practices and.policies. These

practices and policies led to creating the most significant and longest refugees and

immigrants issue who are still suffering from the Israeli policies and the efforts to
i

displace them. These policies began with the expulsion of Palestipians by force,

destruction of cities, houses and Palestinian labor projects, and also ghe confiscation

of Palestinian land, building new settlements, the expansion of prirrzlarily ones and

encouraging Palestinians to emigrate by impoverishing them after the seizure of

agricultural land and water resources along with imposing military curfews™>.

Through a complicated judicial mechanism, the Israeli occupying state

captured about 50% of the West Bank, and this was mainly to build settlements and

333palestinian Negotiations Affairs Department, Fact sheets,
http://www.nad-plo.org/atemplate.php?id=35 (February 25,2016)
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create reserves in case of the need to be expanded. The Announcement of the lands as
state lands and recording them on this basis is the central way to conquer the land. To
grab more of Palestinian land the Israeli occupation on a judicial basis followed the
method of declaring lands as military areas. This seizure of lands happened in

334 All of these actions have a single goal

violation of basic laws of any fair action
which is building civilian settlements in the occupied Palestinian territories.
Therefore, the way in which the transfer of land from Palestinians to Israelis takes
place is invalid from the beginning. Since the goal is illegal according to international
law (we mean construction of settlements) the mechanism of reaching of this goal is

also illegal, and as Israel is the occupying power on the land, it must take into account

the needs of Palestinians when using the land.

In the majority of the cases, the Israeli Supreme Court collaborated with land
grabbing mechanism and helped to create a legal robe for these procedures. Initially
the Supreme Court accepted the state's argument that the acquisition of land is a
matter of urgent military needs and allowed the state to seize lands owned by
Palestinian residents to establish settlements. However, later on the Supreme Court

refused to intervene to prevent the announcement of the land as state land.**

Taking a look at the statements and behavior of the Zionist leaders, we find
that Zionism in its basic form is an infringement of international principle that
prohibits ethnic cleansing and expulsion of people from their homes by force. The

mask of war, and "security measures" that are endless, and also the military purposes

3%In many cases, the Palestinians did not know that their lands have been recorded as a state land, and
when they knew it, the date of submission of the objection was too late, and Palestinians are always
tasked to prove their identities and mostly these lands were recorded as state’s land that later on
becomes lands of settlements.

%35 B'Tselem - The Israeli Information Center for Human Rights in the Occupied
Territories,Settlements, "Israel’s High Court legitimizes looting of land",

http.//www btselem.org/topic/settlements
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oppressing them, especially through acts such as apartheid, confiscation of
lands, denial the right of persons to leave their country or return to it, denial

the right to a nationality, denial the right to freedom of movement, choice

of residence and other...**

Rome Statute of the International Criminal Court defines as inhumane acts of
a character similar to other crimes against humanity "committed in the context of an
institutionalized regime of systematic oppression and domination by one racial group
over any other racial group or groups and committed with the intention of maintaining
that regime." Apartheid is a crime against humanity. International criminal
responsibility is to apply to individuals, members of organizations and representatives
of the State who commit, incite or conspire to commit the crime :of apartheid®®,
regardless of their motivation, or time of involvement, which could be carried out
directly or by encouraging or cooperating in the commission of the crime of apartheid.
All States must to condemn, suppress and punish those involved in the crimes of
apartheid. Israeli long termed military occupation cannot be considered as a
temporary measure to maintain law and order in a certain territory after an armed
conflict. It is an authoritarian military regime and a system of racist colonial power
under the cover of military occupation. This system includes the worst racist attributes
(apartheid), such as the segmentation of the occupied Palestinian territories into Israeli
and Palestinian areas, construction of the apartheid wall, the regime of racial
segregation; separation system on the roads, the closure and permits regime that
restricts the freedom ofr movement on the basis of national, ethnic, racial and religious

+

affiliation.

%% (The Apartheid Convention1976)
9 Tbid
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The United Nations Relief and Works Agency for Palestine Refugees
(UNRWA) has highlighted the Israeli measures that correspond to the legal definition
of forced displacement which is a grave breach of the Fourth Geneva Convention.
These measures are subject to legal prosecution as war crimes, or crimes against
humanity when committed on a large and systematic scale against the civilian
population, according to UNRWA's recognition that the forced displacement can be
caused by creating a "coercive environment" which forces individuals and families to
leave their homes and their communities. Badil Resource Center’®' (Resource Center
for Palestinian Residency and Refugee Rights of Palestinians) supports UNRWA's
assessment that the implementation of the demolitions carried out by Israeli forces of
the homes and facilities of Palestinians" aggravate the coercive environment that
already exist and also lead to the exclusion of the communities from their land they
inhabited for decades.”" Badil Center also confirms that the fact of the existence of a
formal plan or not is not a prerequisite to verify the existence of forced displacement
because any forced displacement caused by the presence of an effective coercive
environment within the occupied Palestinian territory is an actual forced
displacement. As a result of committing the crime of forced displacement, other
countries must fulfil legal obligations according to the text of article 1 of the Fourth
Geneva Convention and since the forced displacement is a grave violation of the
Fourth Geneva Convention and defined as a war crime, States are obliged to prosecute
individuals accused of the crime of forced displacement, or those who gave the orders
to commit it, and bring them to trial in a local court, or extradite them to another High

Contracting Party for trial®*? .

3*'BADIL Resource Center for Palestinian Residency and Refugee Rights: http://www.badil.org/en/
32BADIL Resource Center for Palestinian Residency and Refugee Rights:
http://www badil.org/ar/publications-ar/press-releases/79-2016/4537-pr-ar-110116-05.html
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institutions, including the court system, and has linked the Arabian Jerusalem with the
Jewish West Jerusalem municipality services. At the same time it cut off Jerusalem
from the rest of the West Bank areas that were its natural extension®”’. The most
dangerous part in the Judaization of Jerusalem is the expansion of the construction,
during this process Israel has built dozens of settlements, forming a circle around
Jerusalem and preventing any territorial or human contiguity between the cities of
south Jerusalem and the cities of north Jerusalem. Israel through this expansionist
settlement project took control over vast areas of Palestinian private and public lands,
blocked and will block in the future the implementation of any Palestinian urban

project in the region’™.

The city of Jerusalem was besieged by Israeli neighborhoods and settlements
in an attempt to strangle the city and Judaize it. Palestinian population has become a
minority in their own city. Israeli settlement plan in Jerusalem has become one of the
main priorities of the successive Israeli governments until Israeli government got the
control over the area of Jerusalem after carrying out the well-organized acquisition of
lands under the pretext of public interest, and so it turned the demographic balance of
the Arabian Jerusalem. Israel applies discriminatory policies in the housing in East
Jerusalem, which it believes, in contrast to the rest of the West Bank, is a part of
Israel. The Allocation laws customize about 25% of the land in Eas;t Jerusalem for
Israeli settlements, while it only allocates 13% for Palestinian construction, according
to UN statistics. In some Palestinian neighborhoods Israel has not issued building

permits in Jerusalem since 1967, and it demolished hundreds of Palestinian homes

30n the other hand, the Israeli Jerusalem municipality began applying schemes of Judaizing
Jerusalem, it demolished the Moroccan Quarter in the Old Cityof Jerusalem, and it displaced thousands
of Palestinian residents of Jerusalem who have lived in this neighborhood for thousands of years, then
the Jerusalem Municipality began to re-control the Jewish Quarter in the Old City, and carried out the
demolition of Arab buildings under the pretext of illegal housing '

33®This is what is defined by the Israel as “Greater Jerusalem”
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and buildings as they were considered built illegally due to the absence of building
permits. In contrary, the Israeli authorities have failed the implementation of several
orders of private courts on the closure or demolition of illegal buildings of settlers in

East Jerusalem.*”!

¥

In 2009, the Jerusalem municipality has adopted a basic plan (Jerusalem Plan
Framework of 2000) which means "the instructions and guidance on the city's
development in the coming decades," and adopts the principle of “maintaining the
ratio of 70% of Jews and 30% of Arabs" in the city "by improving services and
providing reasonable housing prices to Israelis as" an essential political objective."
Based on the demographic trends, the plan should lead to a severe shortage in the
Palestinian Housing, and in genera it aimed at re-switching the demographic balance
in Jerusalem by reducing the number of Palestinian population in the city. For such

reasons, Israeli authorities canceled the residence permits of a lot of those who reside
i

in Jerusalem®?2.

As for the Gaza Strip, the main problems faced by the government of Israel
were the population density and the lack of agricultural lands. Despite this problem,
Israel’s plans included operations to take apart the Palestinian population system
through evacuation of camps and Palestinian areas and building wide roads to prevent
their rebuilding or the composition of new ones. These projects and others have led to
the displacement of the population and their resettlement in other locations.

1
Therefore, an operation of forcible transfer of population was carried out by Israel to

331 According to the Civil Rights Association in Israel which is Israeli human rights organization: for
example in 2004 it was 85 percent of the Violations of the rules construction in Jerusalem is located in
the western part of the city, but 91 per cent of all the administrative demolition orders issued against
buildings in East Jerusalem. '

352 Report of Human Rights Watch , "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories”, Dec 2010, https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied , 11.
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decrease the population density, but it has not achieved what it wanted from this
project. The Government of Israel has established a number of settlement blocs in the
Gaza Strip, in the south and the north of'it, and the goal behind this is the isolation of
the Gaza Strip®. By this Israel has violated the provisions of the Declaration of
Principles between Israel (the occupying power) and the PLO of 1993, where agreed
that the West Bank and Gaza Strip must be treated as a single geographic unit, but
Israel until today has been willing to-form two Palestinian units: the Gaza Strip and
what remained from the West Bank, separated by major settlement blocs. Thus it will
keep the sovereignty over the land and achieve geographical integration of Israel,
where Palestinians will be forced to use areas under Israeli control® 54, along with hard
economic conditions which came up as a result of Israeli practices such as closures

and preventing people and goods movement in both directions.

Israel started building the wall during the second intifada ' for the stated
purpose which is to prevent Palestinians from entering Israel for carrying out suicide
bombings or other attacks. However, 85% of the wall’s path lies inside the West
Bank. On 15 October of 2003, the United States used its veto against the draft
resolution -submitted to the Security Council, which condemned the ;onstmction of
the wall. During the Tenth Emergency Special Session held on 27 of October 2003,
the United Nations General Assembly adopted the Resolution ES-10/13 in which it"
Demands that Israel stop and reverse the construction of the wall in the Occupied

Palestinian Territory, including in and around East Jerusalem, which is in departure of

the Armistice Line of 1949 and is in contradiction to relevant provisions of

*Spalestinian encyclopedia, General Section, Vol. I, 224.
**Dr.Ahmad EL-Atrash, Settlement Geography, MADAR The Palestinian forum for Israeli studies,
Palestine, Dec.2014, p.30
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international law." It also requested the Secretary-General to report on compliance

with the present resolution periodically.>*

In November 24, 2003 the Secretary-General submitted his first report
(UNDoc A/ ES-10/248), in which he described what he called "the wall" and it’s
planned path as a network of fences, walls, razor wire, trenches, patrol roads and
barriers with barbed wire, partially with armed guards that is set particularly in areas
where the Palestinian population clusters are located, on the borders with the territory
inside the green line. He also pointed out that much of the wall, as planned, or, as has
already been done, deviates from the Green Line (the Armistice Line of 1949),
includes Israeli settlements and creates Palestinian enclaves. He also described the
humanitarian, social and economic consequences of the wall for the Palestinians. He
described the situation of Palestinians in enclaves due to the absence oif access to their
agricultural land, markets and services. In his concluding remarks, }}e said that the
State of Israel's occupation did not comply with the request of the General Assembly.
He adopted the opinion that this duty should not be fulfilled contrary to international

law and it could damage the long-term prospects for peace in the region*.

The Palestinian position and the position of the occupying Power of Israel on
the apartheid wall were summarized by the Secretary-General in the appendix to his
report (UNDoc A/ ES-10/248). 1t included the position of the Government of the State
of Israeli occupation and the PLO as the legitimate representative of the Palestinian
people. Israel has justified the construction of the wall by claiming it is a legitimate

right of self-defense as enshrined in the Charter of the United Nations and the norms

355Report of CHRONICLE of the Middle East & North Africa,"Israeli Discrimination%wall",
https://chronicle.fanack.com/ar/specials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 2016)

°Ibid
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of international law, and insisted the barrier is essential to prevent, suicide attacks

inside the green line or so-called Israel.>*’

As for the path of this wall, it has announced that neither the Green Line nor
armistice line has been confirmed as international borders in any legal document, and
that the legal status of Palestine is still a subject of dispute. Israel also denied the
applicability of the Fourth Geneva Convention and Human Rights Charters on these
lands; and in general, the measures that were taken regarding the population of
Palestine were proportionate and in line with the security requirements of Israel and in
accordance with international humanitarian law. Israel also stressed the temporary
nature of this procedure. From the other side, the Palestine Liberation Organization
stressed that such measures must match the international human rights law and the

international humanitarian law.

And thus, the construction of the wall is a violation of this law because it is
not justified in terms of military necessity and does not apply to its purpose, which
was more likely to be achieved if the construction of the wall happened inside the
Green Line, for example, in the territory of 1948 borders, as well as through the
evacuation of Israeli settlers currently living illegally in the occupied West Bank, in
the state of settlements inside the borders of 1967. As a result, the planned path of the
wall represents the reality of annexation of these territories, which constitutes an

interference in the right of Palestinians to self-determination’*®

Then the advisory opinion of the International Court of Justice was issued on

k]

July 9, 2004 after the United Nations General Assembly asked the International Court

%7 Palestinian Negotiations Affairs Department, "Palestine Position", https://www.nad.ps/en/our-

position/borders (February 25,2016).

8Report of CHRONICLE of the Middle East & North Africa,"Israeli Discrimination wall",
https://chronicle.fanack.com/ar/specials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 2016)
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of Justice in Hague to give its advisory opinion on the legal consequences of the
construction of Israel's "apartheid wall" in Palestine, after an attempt by Israel and its
supporters in the United Nations to disable the issuance of a condemnation resolution
claiming that the wall was held for security motives and it does not violate the rules of

international law.

The Court then gave an analysis of the legal status of that territory. It recalled
the creation of the mandate for Palestine after World War I and itsi termination in
1948. It summarily sketched the proclamation of independence of Israel, the armed
conflict between Israeli occupation and a number of Arab States and the
subsequent Armistice Agreements of 1949 that, among others, established the
Demarcation or Green Line. It further recalled the 1967 June War (in the West known
as the Six Day War) during which Israel occupied all the territories that had
constituted Palestine under the Mandate, in particular those lying east of the ‘Green
Line, nowadays known as the West Bank. It then — again summarily — described the

)
measures taken by Israel, in particular the Basic Law of 30 July 1980, through which
Jerusalem was declared to be the ‘complete and united’ capital of Israel, the
condemnation of that law by the Security Council as a violation of international law,

the 1994 Peace Treaty between Israeli occupation and Jordan and the 1993

agreements between Israeli occupation and the PLO.>*

It observed that under customary international law a territory is considered to
be occupied when during or as the result of an armed conflict ‘it is actually placed
under the authority of a hostile army” and that in 1967 Israel occupied the West Bank

during an armed conflict. Israeli occupation therefore has the status of occupying

% Report of CHRONICLE of the Middle East & North Africa,"Israeli Discrimination wall”,
https://chronicle.fanack.com/ar/specials/palestinian-israeli-conflict/separation-wall/israeli-and-

palestinian-positions/ (February 12, 2016)
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Power in these territories and subsequent events have done nothing to change this

situation (paragraph 78).%¢

After a factual analysis of the route of the wall as fixed by the Israeli
Government and its actual and potential impact on the inhabitants of the West Bank,
the International Court of Justice identified the rules and principles that are relevant in
assessing the legality of the measures taken by Israeli occupation. The first of these is
that ‘(n)o territorial acquisition resulting from the threat or use of force shall be
recognized as legal’ (GA Resolution 2625(XXV) of 24 October 1970); the second is
the principle of self-determination of peoples; next there are the principles and rules
of international humanitarian law which are laid down in various treati€s on the law of
warfare and of which the Fourth Geneva Convention of 1949 is of particular
importance since it deals with the protection of civilian persons in time of war.
Although Israel is a party to that Convention it had always denied that it was
applicable to the West Bank since this had never belonged in law to Jordan, the other
party to the conflict and to the Convention, which had been in actual control of the
West Bank between 1948 and 1967. From 1967 on this had been a hotly disputed
issue between Israel and the United Nations and it is therefore highly. important that
the Court unambiguously concluded that the Fourth Convention is applicable in any
occupied territory in the event of an armed conflict between two parties to the
Convention, irrespective of the question whether that territory lawfully was part of the

other party (Jordan) before the conflict erupted (paragraph 101)%".

*Report of CHRONICLE of the Middle East & North Africa,"Israeli Discrimination wall”,
https://chronicle.fanack.com/ar/specials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 2016)

%l 1bid
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The last set of rules and principles identified by the Court were those
contained in the human rights conventions. Here, agai'n, Israeli occupation had always
denied their applicability to the West Bank since in its view human rights treaties are
intended for the protection of citizens from their own Government a;ld thus are only
applicable within a state and not outside its territory. Moreover, in Israel’s occupation
view they are only applicable in times of peace whereas humanitarian law is
applicable in times of war. In this respect the Court repeated what it had said earlier in
its advisory opinion on the Legality of the Threat or Use of Nuclear Weapons (1996),
namely, that the protection offered by human rights conventions does not cease in
case of armed conflict. With regard to Israel’s contention that the human rights
conventions were only applicable within its own territory, the Court found that these
conventions did not intend to allow States to escape from their obligations when they
exercise jurisdiction outside their national territory. In view of the ifact that Israeli
occupation had exercised jurisdiction over the West Bank for more than 37 years, the
human rights conventions must be considered to be applicable

within Palestine (paragraph 112).3%

The Court touched the issue of the legality of the Israeli settlements. It noted
that the sinuous route of the Wall had been traced in such a wa}; as to include in the
area between the Green Line and the Wall (the so-called Closed Area) the great
majority of the Israeli settlements in the West Bank (including East J er}lsalem). It then
recalled that article 49, paragraph 6 of the Fourth Geneva Convention provides: ‘The

occupying Power shall not deport or transfer parts of its own civilian population into

*? Report of CHRONICLE of the Middle East & North Africa,"Israeli Discrimination wall",
https://chronicle.fanack.com/ar/specials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 2016)
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the territory it occupies’. The Court thus concluded that the Israeli settlements had

been established in breach of international law (paragraph 120)*%,

4

The Court therefore concluded that, in spite of the fact that Israel had assured
that the Wall is of a temporary nature and that its construction thus does not amount to
annexation, its construction and its associated regime create a ‘fait a’ccompli’ on the
ground thatA could well become permanent and thus would be tantamount to de
facto annexation (paragraph 121). Moreover, its chosen route may contribute to
further alterations of the demographic situation and to the departure of Palestinians
from certain areas. Thus the construction of the Wall not only gives expression in
loco to the illegal measures taken by Israeli occupation with regard to Jerusalem (the
annexation) and the settlements, but also severely impedes the exqrcise by the

Palestinian people of its right to self-determination and is found to be a breach of

1

Israel’s obligation to respect that right (paragraph 122)*.

The Court then applied a number of provisions of international humanitarian
law and of human rights instruments to the facts. From the information submitted to
it, it concluded, among others, that the construction of the Wall has led to the
destruction or requisition of properties and to substantial restrictions of the freedom of
movement of the inhabitants of Palestine in contravention of Israel’s obliggtions
under humanitarian law. As a result of the construction of the Wall, the Court also
noted impediments to the exercise of the right to work, to health, to education and to
an adequate standard of living as proclaimed in various human rights instruments. It

observed that it is true that the applicable international humanitarian law contains

3*Report of CHRONICLE of the Middle East & North Africa,"Israeli Discrimination wall”,
hitps://chronicle.fanack.com/ar/specials/palestinian-israeli-conflict/separation-wall/israeli-and-
palestinian-positions/ (February 12, 2016)
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system. The settlements are no longer limited to the military aspect, but they extended

" to the civilian, cultural, agricultural, industrial, religious, as well as political levels.>®®

Initially it was the military settlements, the argument used by Israel to
establish settlements as a matter of military necessity through which it occupied and
confiscated territories with focusing on the confiscation of lands with geographical
and military importance that help in the attacks and defense, in order to protect the
ongoing settlement projects and to achieve a number of objectives as to tip the
demographic balance in favor of Jews, which, in their view, will make it easier for
them to impose a fait accompli policy. Israel implements the so-called urban
settlement policy aimed at building residential neighborhoods around the settlements
to be a shelter for the settlers and Jews who emigrate to them, and these settlements

activity is intensifying with each day.369

As for cultural and religious colonization, we find that in the Israehi

!
confiscation and control over the historic land and monuments that confirm the Arab
and I[slamic identity of Palestine and Jerusalem, in violation of all the rights and
freedoms guaranteed by international charters and principles. This colonization is

implementing excavations under the Al Agsa mosque, the Western wall and the

Church of the Resurrection to prove that there is Jewish Remnant.

The settlements from the agricultural outset include the consequent security,
the necessary water for the plants, and the establishment of light industries and other
requirements such as urban settlements to provide apartments for the settlers.

Agricultural settlements take place in several forms to fight the Palestinian economy,

**Lua’y Abdo, documentary study titled: The Peace and the state to face the settlement,

https://pulpit.alwatanvoice.com/articles/2006/05/24/46472.htm] (November 10,2016).
369 .
Ibid
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such as the seizure of fertile land and the establishment of settlements by bulldozing,
burning and uprooting trees .The industrial settlements do not hesitate to commit
arbitrary and repressive methods in uprooting the Palestinian economic infrastructure
in order to destroy it completely and provide the needs of the settlers in special food
items linked to agricultural settlements, such as dairy products, canned goods, jams,
juices and other light industries, and the goal is to provide food for settlers and to

increase incomes, create jobs and attract new settlers.>”

By looking at the allocation of Israeli settlements in the West Bank, it is easy
to note that the total concentration of Israeli settlers is centered in Jerusalem
Governorate, equivalent to 50% of all Israeli settlers, reflecting the settlement project
focused on the capture of Jerusalem and its environs. It is important to note that the
number of Israeli settlements classified as rural settlements is almost twice the
number of settlements classified as urban settlements. Rural settlements are composed
of agricultural, tourist and industrial settlements, etc. This shows that the essence is
not in quantity but in the type and functional characteristics, as rural settlements are

the basis for the existence of urban settlements.

If one compares the number of settlers living in settlements classified as urban
with the number of Palestinians living in urban and rural areas, we note that the
Palestinians who live in urban areas are about 69%, and this is a shift in the functional
pattern of Palestinian communities. A large number of Palestinians had rapidly moved
from rural to urban areas during the Israeli occupation due to Israeli practices and the
restrictions on the right to freedom of movement, housing, education and other related

rights.

¥° Lua’y Abdo, documentary study titled: The Peace and the state to face the settlement,

https://pulpit.alwatanvoice.com/articles/2006/05/24/46472 html (November 10,2016).
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3.3. Israel’s Settlement Policies

The principle of stealing the land of others, expulsion of the owners and resettling
there those who come from the diaspora is an idea with ideological basis and strategic
goals, which is embodied in the concept of settlement. The settlement policy is one of
the basic Israeli policies aimed at the displacement of Palestinian people by force
from their homes and land. At the same time it works on the resettlement of Israeli
settlers in all parts of Palestine. Israel believes that this policy is a way to penetrate
the Palestinian communities and tear them apart. Suffering from the terrorism of
settler’s, a lot of residents of these communities are forced to leave their homes and
go to other Palestinian territories or abroad. In addition to the fact Israeli settlement
policy also exercises different ways of discrimination in the application of the laws

which apply to both, the settlers and the Palestinians.

During the years of Israeli occupation of Palestinian territory, the Occupying
i

Power has pursued many ways and policies aimed at the displacemen;t of Palestinian
citizens and their expulsion from their land, according its colonization plans, using all
the instruments, without mercy or a deterrent, without caring about int%mational laws.
Among those policies: the demolition of homes and houses, especialiy in Jerusalem
and the Gaza Strip. Once the 1967 Six-Day War started and resulted irfl occupying the
remainder of the land of Palestine - the West Bank and Gaza Strip, Israel quickly
organized the plans in order to establish more the settlements and ojutposts, bypass
roads, and military bases. Despite the small size of the West Bank, however, the
Occupying Power Israel has set up on its territory where many of the settlements.

There is no area there that is empty of settlements or settlement blocs and that was

done for having a full control over all Palestinian land.
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Before the announcement of signing (Oslo Accords), Government of the State
of Israeli occupation announced the launch of structural schemes for all Palestinian
cities, towns and villages in the West Bank, through which it put (unilaterally) the
limits of urban areas of those communities, serving the interests of Israeli occupation
and colonial plans leading to unload the land from its Palestinian inhabitants by the
oppression of their liberty, and the pressure on them in various Way;, denying even
their basic rights, and all their rights. These policies cropped all the development
plans of future Palestine in areas classified as A and B, while allowing the expansion

of the existing Israeli settlements in the West Bank and the construction of new

settlements and other Israeli plans.

Following the signing of Oslo Accords between the Occupying State and PLO
in 1995, after the Palestinian territories have been divided according to the plan into
three zones (A, B, C) Israeli campaign against Palestinian homes has escalated,

particularly against those located in the area (C) in an unrealistically way37'. [srael

1
claimed that those houses were held in contravention of Israeli plans in these areas

which are fully under its control, and where the Palestinians must obtain the necessary

permits to live there from the Israeli civil administration building and land

372

reclamation for any purposes®’“. At the same time, Israel has intensified its illegal

activities in the Israeli settlements and outposts across the occupied Palestinian

1
territories, especially in the Israeli settlements in East Jerusalem. Moreover, the Israeli

4
Civil Administration has imposed tough conditions for the Palestinians who are

1

3" Area C which divide within the Palestinian territories, that constitute the largest area of the West
Bank, including 61%, A study of construction in area (C), according to Oslo Accords,
http://www.wafainfo.ps/atemplate.aspx?id=5178# (Januaty 6, 2016)

32 1n the classification of Urban Construction in Area C, there is an area of (188.3 Km?) classified as
Israeli settlements, and (248 Km?) classified as israeli outposts, and (45.8 Km?) classified as Israeli
military bases, and (54.5 Km?) classified as urban Palestinian areas. These figures available in : A
study of construction in area ©), according to Oslo-  Accords,
http://www.wafainfo.ps/atemplate.aspx?id=5178# (January 6, 2016)
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not known, or which owners are from the population of "enemy state
“mortmain of left lands”. The mortmain rule must keep the ownership of the property

until the owner is back, Israel has banned the return of refugees to the West Bank,

which prevented Palestinians from demanding their lands back.

The same situation is with the Palestinian territories registered under the name
"State Land". Israel’s wiping of West Bank lands has been conducted in an attempt to
demand for it the lands which Palestinians cannot prove ownership of. Israel has
allocatéd about 36.5% of the land in area C as "state land"*”” and has allocated 63% of
the territory of the C area within the influence of local and regional councils of the
settlements. Nearly 20% of the land in area C is defined as "savage territory" - that is
not registered and has not been announced as state land, and the authorities are
examining- the position of this territory in order to allow its possession as
governmental property and its use by the state. A total of 30% of the land in Area C is
defined as military training areas, mostly in the Jordan Valley. Nearly 5,000
Palestinians live in these areas, in dozens of population groups. 14% of Area C is
areas declared as nature reserves and national parks of Israel, where construction is
prohibited for Palestinians. 3.5% of Area C is besieged land between the separation
wall and Green Line. If we calculated all these categories above we will get the result

which shows that the area where Palestinians are prohibited to build makes nearly

7hostile state Included in that time, Jordan, Egypt, Lebanon, Syria and other Arab countries
37For more details about “state lands” see: Taking over Palestinian land by declaring it state lands
available at: http://www.btselem.org/area_c/state_lands
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70% of the total C zone®’®. In all cases, the government transferred the land seized

from Palestinians to the Jewish settlements®”’.

Most of Israeli settlements in the West Bank (excluding East Jerusalem) have
been established on the so-called "state land"**. The term "state land" is derived from
the Ottoman territories Act of 1858, which remained in force during the British and
Jordanian rule of the West Bank, and Israel continued to apply it, with the
introduction of significant changes under military orders. Based on the Fourth Hague
Convention of 1907 (Art.43), the occupying powers must respect the laws applicable
in the occupied state unless their application has been prohibited from the beginning”.
Therefore, Israel as the occupying authority is prohibited to amend the laws in force
in the West Bank. After the court decision has been issued in 1979 which prohibits the
Israeli civil administration to use other methods to confiscate land for ti’he construction

;
of settlements, Israel expanded what it considers as the territory of the state in a
manner allowed it to confiscate the land that Palestinians cannot prove as their private
property, at the same time, Israel has imposed tough and restrictive standards of

proving ownership. While the acquisition military orders were supposed to be

temporary, they often remained endless.

Israel transferred most of the confiscated land to settlements, both to
settlement construction areas and areas of municipal and civilian utilization or land

reserves under the control of regional councils of the settlements. The confiscated

378 For more details about area C see: Restrictions on Palestinian planning and construction in Area C
available:
hitp://www.btselem.org/planning_and_building/restrictions_on_palestifian_planning_and_building
IReport of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories",Dec2010,https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied , 30.

3¥sraeli authorities consider that 26.7 per cent of the West Bank land are state land and it has always
been funding the settlement construction and controlling the territory while refusing to allocate similar
land for Palestinian use In addition to large areas known as the “Absentee property”, Which is
classified later on as "state land".
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land was used exclusively for the benefit of the settlements, while the Palestinians
were prohibited to use them in any way’°'. All this itself is illegal, as well as the
tremendous obstacles created by Israeli law for Palestinians who are seeking to

recover the ownership of the confiscated land by the Israeli authorities.

Most of the land that was seized without compensation had been officially
quoted to the Israeli Ministry of Housing and Construction or the Settlement
Divisions of the World Zionist Organization, the choice of the side happened on a
non-stationary basis, and these organizations transferred the land to the settlers®2.
Israel's confiscation of West Bank land is based on systems, laws and practices that
violate Israel's obligations. As occupying country it has to limit the activities on land
under occupation to those of military necessity, and it must maintain p‘E‘ublic order and
ensure the wellbeing of the population, it is prohibited also to transfer civilians to the
occupied territories. Instead of this, Israel has granted itself the right to control large
areas of the West Bank. In several cases this happened through persua&ing Palestinian
property of Palestinians who did not get absolute fair trials during the appeal on their
land, and the transfer of those lands only to Jewish settlers. Isracli government
policies have also led in almost all cases to the confiscation of the land of Palestinians
for the benefit of Jewish settlers in breach of the prohibition against discrimination

¥

and violations of Palestinian property rights. ’

Israel has sought to strengthen the principle of the existence.of Israeli-Jews
1
and the consolidation of its foundations all over Palestine, through policies aimed at

expanding the centers and communities of Jewish Israeli population. Israel formulated

§

**'Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories",Dec2010,https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied , 42.

**21bid, 43.
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the legal mechanisms that facilitate its confiscation of Palestinian land and seizure of
them with further redistribution®®. The Occupying Power (Israel) turned the legal
focus from confiscation of the land to implementing policies and restrictions on land
use in the later stages of its history, after the Palestinians ended up almost having no

land any longer.’ 8

In 1981 Israeli government created the so-called Israeli Civil Administration.
It is the Israeli military authority governing civil affairs in the West Bank to perform
the bureaucratic functions within the occupied territories from 1967. This civil
administration is a part of larger entity known as the "Coordinator of government
activities” which is a unit in the Israeli Ministry of Defense. The Civil Administration
and the Israeli Army have to approve any construction work in area C, starting from
limited renovations and small joints, to utilities and even the construction of homes,

schools and hospitals.

Palestinian homes and buildings that are not built according to the agreed
Isracli plan are considered ineligible for building permits and subjects to demolition.
When the Palestinians build or repair or renew any of their buildings without prior
approval from the Israeli authorities, which in fact is impossible to get, the Israeli
Civil Administration distributed issues orders to “stop the works” and may order after

their demolition.

This Israeli Civil Administration refuses almost all Palestinian requests for
4
building permits, usually because these areas are not for construction according to the

Israeli plans. According to the information provided by the Civil %Administration,

3BKEDAR, “The Jewish State and the Arab Possessor.”, Forced population displacement (the
Palestinian case) , Badil Resource Center /paper 17,2015

34K EDAR, The Third Annual Conference on Land and Housing: The Internally Displaced and the
Arab Houses Under the Threat of Demolition.
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existing ones and to build bypass roads. Israel has set up the planning institutions in
the West Bank and transferred numerous planning powers to the Jewish local
authorities, among them tearing out competences from Palestinian planning

institutions.’®

Thése Planning bodies are also working hard to limit the development of
Palestinian towns and villages. They do this by refusing the applications of
Palestinians to obtain building permits. The applications are often rejected on the
grounds that the regional plans which were approved in the forties (the period.of the
British Mandate) do not allow building on this land. However, these plans do not
reflect the development needs of the Palestinians, but they support and protect Israeli
settlements. The planning system deliberately does not provide new plans that match
the needs of Palestinians. It is worth mentioning that the Civil . Administration
demolishes unlicensed houses built by Palestinians, knowing that they were built on
the land originally owned privately by Palestinians®®. Israel’s full control of the area
C deeply influenced the inhabitants of those cities and towns, especially in cases
where Israel has refused to approve Palestinian requests to build new homes on the
land beyond the borders of construction zones, which is required to accommodate

growing population.®!

%% Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories",Dec2010,https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied , 44.

**In 1995 and after the signing of the interim agreement, the Palestinian Authority took the powers of
planning and construction in zones "A" and "B", which constitute about 40% of the area of the West
Bank. Although the vast majority of Palestinians live in these areas, but the vacant land for
construction in dozens of the Palestinian villages and towns throughout the West Bank, located on the
outskirts of these countries and knowledge according to the agreements as area "C"

*3! Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories",Dec2010,https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied , 46.

231




SRR s S S T e = TSI e =S e a mmm oeemada 0 e mm E T e MmO RN ok B e KR M mmmmea W m & e

Israel took control over the planning systems that define the I'Fgal Palestinian
construction in a pure discriminatory policy where Israeli military orders were
focused on different treatment of the settlers so they can take part in planning the
housing for their communities. At the same time Israel altered the Jordanian planning
laws applicable in the West Bank in order to exclude Palestinians from any
participation in the planning process. As a result, Palestinian communi}ies do not have
any plans in C zone, but on the contrary their plans were formulated by the Israeli

i

military authorities and allowed construction only in very limited areas’ .

The plans applied to the Palestinian communities are of a lower quality than
those applicable to Israeli settlements. The Israeli authorities plans detailed
framework for settlements only, without the Palestinian territories. Israeli plans for
Palestinian communities in the zone C do not exceed the division ‘df the town or
village into residential areas that may differ from each other in the amount of the
buildings that are allowed exist. These "special plans" do not allocate lands for public
buildings, parks or even roads. According to Bimkom, “There is not special plan for

even one Israeli settlement of the kind applied to the Palestinians”.’ %

There is an additional tool used by Israel to confiscate the land and it is
presented, in particular, in the "special security zone" with which Israel enclosed the
settlements in the West Bank with lands to which Palestinians are not allowed to
enter. This increased the total area of these settlements after enclosing them with
walls and obstacles. More than half of the territory defined as a "special security

zone" is a private Palestinian land. It can be estimated that the total area of lands that

2 Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories",Dec2010,https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied , 9. ;

*1bid, 36
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have been closed to Palestinians and annexed to settlements reaches up to tens of
thousands of acres. Thus, the looting of these lands will be implanting and
documented in official policies as long as the settlement project continues to expand
and increase the annexation of lands. Palestinian farmers who want access to their
closed lands are forced to face the bureaucratic system and a set of conditions. First of
all, Israel requests from these farmers to prove their ownership of the land and obtain
from the Israeli Civil Administration an arranged schedule each time to enter. The
security authorities organize farmers' access to their lands in accordance with the

wishes of the settlers.

For these reasons a lot of farmers give up and refrain from trying to access the
land and farm it. At the same time, Israel allows settlers to enter freely and without
control to the lands that are supposed to be empty alarm zones, but in };ractice they are
closed to Palestinians only. As a result, settlers walk around constantly in the closed

Palestinian lands and loot their crops, live and work there. All this is incompatible

with military orders which state that these territories are considered as closed areas.

Basic Israeli settlement policies are discriminatory against Palestinians and led to the
forced displacement of Palestinians from their homes and villages. These policies
include: the means used to confiscate Palestinian lands and transfer those lands to
build settlements, restrictions on the ability of Palestinians to plan and build on their
private lands versus easy planning system for the construction of settlements, the
massive support for Israeli settlers by the government and the application of relevant

Israeli laws on the establishment of settlements.

Since the beginning of the settlement activities in the territories occupied in

1967, there was an essential unity of purpose that combined the two major parties

233

—— et










To achieve the illegal goals of changing the demographic composition®®, Israeli

occupation authorities’ use several policies, some of them are:

1

2)

3)

Policies of house demolition: during the period between 1967 and 2009, Israel
has demolished more than 24,102 houses in the Palestinian territories,
including the recent military operation in Gaza, the West Bank and East
Jerusalem. There is a noticeable increase in house demolitions and
displacements in the Jerusalem governorate, which has referred to recently by
the United Nations Office for the Coordination of Humanitarian Affairs
(OCHA). This increases the pressure on Palestinian residents of Jerusalem to
force them to move to the West Bank or outside Palestine.>

Policies of land confiscation and colonization: Israel occupies the entire
territory of the West Bank, an area of about 5,860 square kilometers, and
confiscated and / or de facto annexed more than 3,350 square kilometers. The
confiscated Palestinian land was granted exclusively for the use of Jewish
settlers and for the construction and expansion of illegal Israeli settlements.
However, the Israeli official statistics do not reflect the reality and scope of the
illegal nature of the settlement activities in the occupied Palestinian territories;
where more than 30 settler colonies include massive urban facilities and
related infrastructure built on private land of Palestinian owners in the West
Bank, but that are not included in the official Israeli government’s statistics.**
The policies of closure and the wall related to it: there is a clear evidence of

the existence of internal displacement caused by lack of access to essential

services because of "closure regime", the construction of the wall and the

%Note of the Uinted Nation on the forced displacement,
http://www.maannews.net/Content.aspx?id=146780 (December 12,2015)

% Ibid
“0 1bid
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regime related to this, which makes the Palestinians, especially those living in
isolated territory pockets, in a position where they cannot be defended. The
freedom of movement is limited for Palestinians in a systematic way because
of the system of Israeli military roadblocks and checkpoints on the roads, in
addition to the fact that the bypass roads and infrastructure of Jewish
settlements which fragment the occupied Palestinian territories*"’.

4) Policy of silent deportation: This is an additional method used by the Israeli
authorities to achieve their demographic objectives, particularly in East
Jerusalem, which was annexed to Israel illegally in 1967. Under this policy;
every Palestinian resident of Jerusalem who lives outside the city for a number
of years, lose his right to settle in East Jerusalem, and thus the government of
Israel issues orders regarding them to force their departure from their homes,
in violation of international humanitarian law and international human rights
law. Between 1967 and 2007, the Ministry. of Internal Affairs of Israel
cancelled the right of residence in East Jerusalem for 8,269 Palestinian
indigenous residents of Jerusalem*®.

5) Settler violence and attacks on Palestinians: systematic aggressive actions
carried out by the settlers against Palestinians and their property, in line with
the absence of any effective reaction from theI relevant Israeli authorities to
enforce the rule of law. The result of both is further displacement of
Palestinians, mainly in the areas bordering with: Israeli settlements in the West
Bank. Under international humanitarian law a;nd international human rights
law Israel bears the responsibility to provide protection, maintain public order

and safety of the Palestinian civilian population in the occupied Palestinian

“'Note of the Uinted Nation on the forced displacement,
Zlotztp://www.maannews.net/Content.aspx?id=146780 (December 12,2015)
Ibid
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territories. However, Israel does not assume these responsibilities. For
example: 90% of the investigations of the acts of violence and attacks by

settlers are closed without providing any accusation against the perpetrators.

The concept - needs of natural growth: successive Israeli governments have
established new settlements under the pretext of new neighborhoods in the old
existing settlements*® that included the encouragement of immigration from the so-
called Israel (within the Green Line) to the settlements, This was considered by Israel
as natural needs of the population / settlers in services after their intensification.
Governments awarded millions of dollars to these settlers to support their projects in
the settlements in terms of the needs of natural growth, in accordance with the
government's definition. In addition the governments had granted tax rebate for the
settlers, or those who are interested in living in the seftlements among the Israelis*®.
In 2006, according to Israeli official statistics, 20% of the population growth in the
settlements was in result of migration inside Israel, including new immigrants from
other countries and not "natural growth", the term use':g by the Israeli government to
justify settlement construction. In 2007, this rate reached 37% as a result of such
migrations405.

Israeli restrictions on Palestinian built-up areas in the \C zone reflect a change in the

policy which appears to be linked to the provision of reserve lands to build
t

settlements. One of the effects of this policy is to make a huge disparity between

“®gtate Comptroller’s report for the year 1999/2000. State Comptroller office, Jerusalem , 2001, 398-
405

*%Johnny Mansour, Israel and the Settlement Project Constant and Changing Policies of Governments,
Parties and Public Opinion (1967-2013), MADAR The Palestiniari Jforum for Israeli studies, Palestine
,2014, 39

*%Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories",Dec2010,https:// www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied ,8.

238




}

|

population density in the Palestinian communities on one side, and Israeli settlements
on the other side. The areas that are most vulnerable to the expansion of settlements
|

1
are located in the same area where Palestinians are prohibited from construction in
}

Zone C. Israel also implemented a series of restrictions that cancel the possibility of
t
obtaining building permits. Israeli authorities do not allow, in practice, Palestinians to

{
build except within the plan which Israel ratified, and in limits of less than one

I

percent of the Area C.A '

1

Israel is doing this through the demolition of Palestinian houses and property
i

in all parts of the occupied Palestinian territories, which is a flagrant violation of the
norms of international law and international humanitarian law. Israel, the Occupying

Power, is trying through this policy to displace Palestirflian people from their land and
i

force them to migrate, depriving them of their legitim%ate right to live in security and

i
|

It is Easy for the Israeli occupation authorities to demolish Palestinian houses,
i

stability.

which are announced illegal. For the reason that thé Israeli authorities rarely and
sometimes impossibly grant the building permits to Paiestinians in the region C, there
is an increasing part of the Palestinian construction \:NOI'k that is considered illegal
under Israeli law and is subject to demolition. In addition to the failure to implement
demolition orders against Israeli settlements and outpofsts, the Israeli authorities have
failed to implement plans and other laws concerning t}};em which resulted in building
the settlements in violation of Israeli laws not only on "state land" but also on private

Palestinian land. Derived from a special report issued by the Office for the

Coordination of Humanitarian Affairs of the Unitéid Nations in the Palestinian

%% United Nations OCHA occupied Palestinian territory, Restricting Space: The Planning Regime
Applied by Israel in Area C of the West Bank,2009
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territories that the planning and zoning policy of the I'sraeli authorities in the region
[
(C) in the West Bank is actually preventing Palestinians from construction in 99% of
the territory of the region (C) which is under the security and civilian occupation
authorities according to Oslo Accords. The report also showed that in addition to
preventing construction in about 70% of the territory of the areas classified (C), Israel
is applying in the remainder, which is 30%, restrictions virtually abolishing the
possibility of obtaining building permits*”. To emphasize on the above, there are
currently many Israeli settlement spots in the West Bank, all of them are illegal
according to Israeli law and they have not been demolished. Israeli authorities did not
recognize the pattern-based discrimination in the application of measures against

illegal constructions in the Palestinian communities and Israeli settlements*®.

The expansion of settlements continued under several names, in spite of
pledges or the Israeli governments declarations about freezing the settlements for
several times reacting to international pressure. Thus, without the establishment of
new settlements, but by the establishment of new neighborhoods and expansion of the
existing, the settler’s population began growing since the beginning of the nineties to
the present day. It was necessary for the government to apply special economic
policies in the settlements that are different from the. general economic policies, as
well as creating controlling policies over the territory and policies for planning and
building that meet the needs of the settlement enterprise; in order to ensure that the
transformation of the economic situation in the settlements won’t fall under market

forces, and ensure comfortable economic conditions for the settlers and their survival

“A study of construction in area (C), according to Oslo Accords,
http://www.wafainfo.ps/atemplate.aspx?id=5178# (January 6,2016)

%8 Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories”,Dec2010,https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied , 39.
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On one hand, the Israeli administration has applied most of the Israeli laws to
the settlers and the settlements, and wit this practically annexed them to the State of
the occupation (Israel), despite the fact that the West Bank is not formally part of the
State of the occupation (Israel) and the law in effect there is Jordanian law and
military legislation. On the other hand, Israel adhere to the Jordanian law in cases
where it serves its interests and objectives, sticking to the argument that it should deal
under Jordanian law, as required by international law follow the existing regulation in

the occupied territories before the occupation.

In cases where Jordanian law is contrary to the interests and objectives of
Israel, Israel did not hesitate to cancel this law by military law (military comfnands) to
enact laws to serve its interests. As a result of this annexation, a policy of
discrimination has appeared in the occupied territories, and this policy became law
applied by the state of occupation. In this context, there are two separate mechanisms
in the same area that define the rights of individuals based on their nationality. This
system grants the Israeli settler and occupier the right to the enjoyment of the
resources of the occupied lands and improvement of his standards of living on the
account of the most basic rights of Palestinians. Thus, Israel trampled on numerous
international conventions it has signed and that were conducted to reduce prejudice

and violation of human rights and the protection of populations under occupation®?.

Comparing between the treatment of Jewish settlers and population of
Palestinian communities near settlements throughout the West Bank by the
Occupying Power (Israel), including East Jerusalem, we find that there is a dual

system of laws, rules and services used by Israel in dealing with the two groups in the

“°B'Tselem-The Israeli Information Center for Human Rights in the Occupied Territories, Report of
Settler Violence and Dual Legal system/available at:
http://www.btselem.org/settler violence/dual legal system
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or other villages and cities. Settlers also has the ability and with ease to cross
checkpoints, or move on roads with no checkpoints, while the Palestinians are moving
on roads with more than 500 immunization, checkpoints and roadblocks, as well as
the separation wall. Israeli restrictions on movement have led to "turning the
Palestinian traffic to a network of secondary roads," according to the United Nations

report in June 2010.%%

Israeli government imposes other restrictions on Palestinian goods that are
transferred to or from the occupied Palestinian territories. Israel has established the
so-called commercial crossings, where Palestinian goods should be unloaded from the
truck, inspected intensively, and then re-shipped to Israeli trucks on the other side. At
the same time, the goods of .Israeli settlements pass to Israeli and international
markets through private ways with government’s aid, which includes free access to
the air and sea ports, allowing the settlers to control the domestic and overseas
markets, and gives them a significant competitive, advantage over the Palestinians.
Here, the competitiveness of Palestinian products shrinks as a result of long delays,
increased transportation costs, labor and equipment costs, security checkpoints, and
the inability to access to suitable storage facilities. It also brings to high levels of the
inability to predict the quality of the product on delivery time, depriving the
Palestinians to fulfill their obligations and prevents them from competition in local

and global markets'?.

Settlement activity has accelerated in recent period, the state of the Israeli

occupation confiscated thousands of acres of land either to expand existing

% Oxfam, Israeli settlements and their impact on the Palestinians in the Jordan Valley ,

https://www.oxfam.org/sites/www.oxfam.org/files/file _attachments/bp160-jordan-valley-settlements-
050712-ar 0 3.pdf
BIbid
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settlements, build new ones or for the Apartheid Wall, which destroyed thousands of
acres of fertile agricultural lands, uncaring about the advisory opinion of the
International Court of Justice. From the point of view of Israeli politicians these
settlement blocs are security belts through which Israel surrounds the Palestinian

communities and tighten the control over them.

The Israeli government adopted the establishment of the apartheid wall which
is marketed as a security response to Palestinian opetations of warriors, and to
strengthen Israel's security plan. However, on the ground, the wall turned into
confiscation of new lands from the Palestinians and a tool to intensify the settlement
and create a new reality on the ground, by a consensus between the government and
the regional councils of the settlements which are Israeli local government entities
representing settlements in the region. Each council of a region governs a number of

settlements.

Isracl after the establishment of the separation wall took control over
additional 9.5% of the Palestinian territories inside the wall. Planning the path of the
wall was affected by the plans to expand settlements and intensify them. Israel
annexed, in fact, 80% of the settlements inside the wall, adding the start of the
establishment by settlers of what known in Israel as illegal settlement spots. This
policy is aimed at the fragmentation of the Palestinian territories and preventing
territorial contiguity, barring the establishment of a Palestinian state and transforming
the Palestinian territories into cantons. The settlers’ outposts were not just a wish of
the settlers or just an ambition; they were part of the completion of a grand plan,
which is to prevent the establishment of a Palestinian state, and the failure of all the

peace process.
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It has been reported by the non-governmental Israeli organization Bimkom
that barrier's route "almost completely ignores the daily needs of Palestinian
population” and "focused almost exclusively on the desire to maintain the quality of
lives of Israeli settlers." The Israelis can get freely in and out of those areas including
East Jerusalem, without passing through checkpoints or showing identity

4
documents*?S,

One of the most dangerous policies applied by the Government of the State of
the occupation is violence by settlers. Through the concept of settlement activity in
the Palestinian territories it is clear that it is; "A strategy for the continuation of the
completion of the view of nationalist, religious and geographic revival Jewish people
in Palestine as region where according to the claims of Israelis they have their
historical rights". In order to secure the continuation of this settlement activities and
their development security must be guaranteed and it must be used for controlling the
resources and spreading ideological, economic and social influence in the surrounding
sites .The ban on the transfer of a civilian population into occupied territory stems
from a concern for the humanitarian situation, including the fact that civilians living
under occupation are vulnerable to harassment and exploitation by ‘the occupying
military force, and that the civilian-state territory will have access to a best position
and so at the expense of the occupied population. This has happened in the occupied
Palestinian territories, where the creation of the Israeli settlement has developed two

separate systems of rights and privileges are working mostly for the benefit of the

“26Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, https:/www hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied , 12.
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citizens of Israel at the expense of more than two million Palestinians are West Bank

residents" **

The International Law define the Palestinian civilian to be the protected
persons due to the fact of being under the occupation and on the other side, Israel is
the occupying power and formally their responsibility is manifested by protecting

those civilian from any sort of violence.

In fact, Palestinians on the occupied territories witnessed various forms of
violence were perpetrated by Israeli civilian. By acting in such way, Israel is ignoring
the responsibility on ensuring the safety of Palestinians and directly facilitate all the
actions of violence to be occurred, in addition to the Israeli police by condone the
investigations of causes related to such action by settlers where this will highly

increase their repeatedly tendencies on perpetrating different forms of violence.

The phenomenon of Zionist settlement in Palestine is characterized by its
direct connection with violence in all its forms and types in order to grab lands owned
by their rightful owners, with a plan to expel these people in order to establish an
expansive neo-colonial state, and defend this country using all ways and methods. If
there was no military participation in the daily routine management of the

Palestinians, Israel would not to be able to expand regionally and expel Palestinians

from their lands with building settlements in them. As well as, the settlers could not
be able to violate Palestinian human rights as they do today. Turning a blind eye to
settler punishing also contributes significantly to the continuation of the various

violations.

*TSettler violence against Palestinian civilians and their property, UN Office for Coordination of
Humanitarian Affairs in the occupied Palestinian territories,
https://www.ochaopt.org/documents/ocha_opt_settler vilonce special focus 2008 12 18 arabic.pdf
(January14, 2016)
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At the time when Israel has not stopped looting the land, settlers have
continued attacking and terrorizing Palestinians for seizing their lands and expelling

28 The prevailing trends in Israel became racism, fascism

them from there by force
and incitement against the Palestinians. Palestinians who live in the adjacent areas of
the settlements, scattered across the West Bank, become victims of a growing number
of violent attacks by Israeli settlers while the acts of violence committed by settlers

remain almost without any punishment*?.

The unquestionable fact remains that the successive Israeli governments are
directly responsible for the settlement crimes in the occupied Arab territories, as well
as for the breach of international law and the Fourth Geneva Conventions about the
territory which is under military occupation. Therefore they are responsible for all
attacks carried out by the herds of settlers such as the crime of bulldozing Palestinian
lands, changing their features, killing and torturing Palestinians and destroying their
crops by these invaders, which were given the right to seize the lands by committees
of military interception and military orders, while Israeli army providing them with

full protection in all their actions.

Israel as an occupying power is obliged to maintain public order and security
of the Palestinian population and to defend and protect them according to
international law as citizens under protection. However, in fact, the Israeli authorities
violate this duty and not doing enough to prohibit the settlers from attacking the

property and lands of Palestinians. Even after the implementation of these actions the

4280 Tselem” It is the Israeli Information Center for Human Rights in the occupied territories, which
documented that farmers are primarily affected/ in this context cases of fire, the threat of shooting and
killing, beatings with fists, rifle butts and handles, sticks, throwing stones, firing dogs, attempts to run
people over, damaging Agricultural equipment and crops, theft of crops, pets and steal cattle, which are
used in the work of the land and farming /B'Tselem, 2008): http://www.btselem.org/

2y esh Din (2012) ‘Law Enforcement upon Israeli Civilians in the West Bank,” Yesh Din Monitoring
2005-2011, 27 March 2012
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Israeli authorities follow undeclared policy that fails to examine the application of the
law on offenders, while many of these cases are not investigated at all or the

investigation did not lead to anything*°.

Based on Oslo Accords, the State of the occupation (Israel) is obliged to hold
trials against Israelis for crimes committed against Palestinians. Since the signing of
the agreement, attacks by Israeli settlers against Palestinians and their property are
still ongoing and the occupying state did not try to punish these settlers for their

crimes®!.

Law enforcement authorities are not doing what it takes to eliminate the
phenomenon of settler’s violence and apply the law to violators, but these authorities
join the settlers and close the access to roads that lead to the neighboring lands.
Soldiers permanently expel Palestinians from agricultural land and in some cases
when settlers are present there. Israel built around the settlements a system of physical
obstacles such as barbed wire, patrol roads, lighting and electronic sensors, away from

the houses of settlers, and so it annexes more lands for settlements**>.

Closure policies are not confined only to the occupation authority and its arms,
but they are used by settlers who close roads as one of the types of violence against
the Palestinians. There were a lot of incidents when armed groups of settlers

established checkpoints on roads used by Palestinians and prevented vehicular traffic,

#%Report of Human Rights Watch/Israel: New Commander Should Protect Palestinians From Settler

Violence(Impunity for Attacks; Excessive Force Against Palestinians)/ November 21, 2011,
http.//www.hrw.org/news/2011/11/2 1/israel-new-commander-should-protect-palestinians-settler-
violence (February 25,2016)

#palestinian Negotiations Affairs Department, "Israel's violations of the Oslo agreement",
http://www.nad-plo.org/atemplate.php?id=75 (February 25,2016)

“2B'Tselem-The Israeli Information Center for Human Rights in the Occupied Territories Report 2008,
available at: http://www.btselem.org/ -

255




and the main characteristic of these cases is that they were organized and supported

by the leaders of the settlers who supported this phenomenonm.

The report of B'Tselem®* stated that the investigations carried out by it on
settlers violent break into Palestinian villages, showed that the security forces do not
intervene until late stages of events, and in general, only after the Palestinians begin to
throw stones at those who attack them. This happens despite the fact that these
incidents are repeated often, so it is clear that they can be predicted in advance.
"B'Tselem" stressed out that the failure of the Israeli army to stop settler attacks is not
caused by a lack of Ehe necessary powers, but for the lack of a genuine desire to

protect Palestinians and their property.

Despite'the increase in violence, Israeli police and army failed to prevent
settler attacks, and take all necessary measures to enforce the law, and punish the
accountables perpetrators of these crimes. At the time, when the rate of violence of
the settlers increases, the Palestinians who are victims of the attacks of settlers
hesitate to lodge complaints, because they do not trust the Israeli law that provides
them only with small protection, at the same time allowing settlers to commit these
attacks, ensuring their impunity. Palestinians face many obstacles, including
bureaucratic and logistical obstacles while attempting to make complaints to the
Israeli authorities. They are under the risk of revenge attacks and harassment of the
settlers and ill-treatment of the law enforcement bodies. When formal complaints
against the attacks of settlers are presented, Israeli officials fail in the implementation

of the law by not conducting a thorough and impartial investigation in these attacks.

“3B'Tselem-The Israeli Information Center for Human Rights in the Occupied Territories ," Forbidden
Roads: The Discriminatory West Bank Road Regime", Report 2004, http://www.btselem.org/
(February 24,2016)

“Ibid
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All the institutions dealing with the rights of the Palestinians in the occupied
territories in 1967 came to a point that the continuation of violence and the increase in
it is a result of the non-application of the law on settlers, and the first and last

responsibility is on the occupation authorities™’.

Reviewing the Israeli settlement history in the occupied territories, the
position of the diverse Israeli leaderships, the clarity of the importance of the
continued Israeli occupation of the West Bank, the importance of the settlement in the
eyes of all Israeli leaders despite their different tactics; we find that all leaders,
researches and statements agree at once on the national, military, demographic,
religious, economic and political importance of settlements shared by the majority of
political and partial Zionist movements; which means that talking about the voluntary
dismantling of Israeli settlements in the West Bank has no sense, and it is clear upon
the detection of financial support allocated to Israeli settlements in the West Bank and
the size of governmental budgets to them. These settlements have turned into a
wealthy attractive "State" not only for the categories of certain right-wing ideology,
but even for popular categories that belong to a wide variety of levels*®. However,
the one-sided "disengagement" from the Gaza Strip, which was carried out by Israel
in 2005 proved that "the facts created by Israel on the ground 'are not permanent nor
fixed, but they can be removed during a period of time far less than the period it took

to create them, if the needed political will to achieve this was available™’.

“3In the ruling which spoke about the duty of security forcesthat must work to facilitate the olive
harvest season, the Supreme Court determined that "the protection of the security and property of the
local people is one of the fundamental obligations of the military commander " The judges added that
the security authorities should issue a clear and decisive guidance to security forces in the region." And
they should issue a clear and unequivocal guidance to the actors of the security forces on the ground" to
protect the property of the Palestinian population."available at : http://www.btselem.org/

“®Mtanes Shihadeh , Husam Jeries ,Settlers Welfare State ..Settlements Political Economy, MADAR
The Palestinian forum for Israeli studies, Palestine ,2013,p.11

“"The Ministry of Foreign Affairs/State of Palestine/ http://www.mofa.pna.ps/en/
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The international community called on Israel repeatedly to freeze all its
settlements. The main elements of this freezing are: (1) to put an end to all
construction works related to settlements, (2) to stop all subsidies and economic
incentives offered by the Israeli government for settlements and settlers, (3) to end all
the planning and organizing works on settlements (4) to stop the confiscation of
Palestinian lands, the demolition of houses and the destruction of property and
vandalism, (5) to stop the transfer of settlers and their deportation to the occupied

Palestinian territories**®.

What is happening in fact, especially in the last years since the construction of
the apartheid wall and the expansion of Israeli settlements, shows the real concept and
the meanings of colonialism and Israeli settlements in the occupied Palestinian
territories. What becomes clear and understandable is that the financial policies and
the distribution of budgets are very close to the control strategy pursued by the Zionist
project to control the Palestinian territories since its inception. It is clear that the
Israeli organization is ready to allocate unlimited budgets for the settlement projects
and is willing to pay a political price for the continuation of settlements and control
on the ground. As well as, it is ready to pay the price of security, in order to control
the success of the project. All of this demonstrates that the settlement enterprise was
held to last and become reality on the ground, but not to be a tactical tool in the

negotiating process or sharing the land™”®.

“*The Ministry of Foreign Affairs State of Palestine, http://www.mofa.pna.ps/en/( February 20,2016)
“*Mtanes Shihadeh , Husam Jeries ,Settlers Welfare State ..Settlements Political Economy, MADAR
The Palestinian forum for Israeli studies, Palestine ,2013,p.93
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4. Chapter Four: The Violations of the Israeli Settlements

Israel came into being through heinous violations of the human rights of the
Palestinians, continued to practice its policy of aggression and colonialism in
Palestine making life much more miserable as the political aspirations of Zionism
itself formed a justification for violating the rights of Palestinians.

Over the last six decades, Israel has succeeded in setting itself above the
international human rights Law and in legitimizes its expansionist policy and
excluding itself from the penalties of UN legal and moral sanctions. This gave Israel
the chance of spoiling life of millions of people through continuing violence and out
breaking new wars. The growing conflict and instability is always among basic
constituents of Zionist plan, by keeping view on the strength of underlying ideology
behind that, the affects of this ideology at large with uncompromising insistence on its
implementation, no consideration either morally or legally, are able to stand in its way
of implementation.440

Israel’s enormous efforts in the settlement plan whether financial, judicial or
bureaucratic turned the settlements into civilian localities in the areas and territories

which are under military rule and turned the settlers into property owners, for the

process of perpetuation, which is fundamentally illegal.

Israel violates the human rights of Palestinians again and again. Details of
these violations which are carried by the Israeli occupation forces against the

Palestinians since decades of occupation, have been documented by many of the

“° The Palestinian Return Centre, "The violation of the Israeli occupation of human rights in
Palestine", (January 9,2012), http://prc.org.uk/portal/index.php/ (February 27,2016)
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conventions of human right bodies, governmental, non - governmental organizations,
individuals and the High Commissioner for Human Rights (OHCHR).

This current Israeii policies and practices in the Palestinian territories violate
the human rights and undermine the existence of Palestinian communities and their
development.. Processes of demolitions, forced displacement, settler’s violence, as
well as the systematic confiscation of lands and resources are parts of the daily reality
which is faced by Palestinian communities in various parts of the occupied Palestinian
territories.**!

Any assault practiced by the Israeli policy amounts to hundreds of thousands
of human rights violations. When Israel exercises any criminal action to be imposed
in the Palestinian territories, they are not doing so as a violation of international law,
but they are also violating the thousands of different human rights. 3

The impact of Israeli settlerﬁents on the lives of Palestinians in the West Bank,
which actually carries a series of prohibitions which has a very negative impact and
restrictions on their freedom of movement, in addition to the violence of settlers,
makes it often difficult to earn a living or access to basic services is a very big
challenge for Palestinians.

In the absence of access to land and water resources, upon which many of
them hold their livelihood, those Palestinian communities who are living in area (C)
are facing crisis like displacement , unemployment and poverty, as well as they have
to give up on the traditional way of life. The Israeli settlements on the geography of

WB have its democratic, physical, economic and environmental impact on both short

*! The Palestinian Return Centre, "The violation of the Israeli occupation of human rights in
Palestine", (January 9,2012), http://prc.org.uk/portal/index.php/ (February 27,2016)
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and long run. It is.a matter which has changed the reality and made it very difficult, as

especially for the Palestinians who are struggling for the foundation of Palestine.**?

In this section, we will highlight some of the Israeli violations practiced by the
Israeli occupying power through the establishment of settlements and through
pointing to some of the implications of the establishment of these settlements in the
occupied Palestinian territories.

The clauses in the Hague convention of 1907, suggest in different positions of
rights and obligations of the occupying power. Article 47 " the prohibition and total
ban on looting " and the article 55 says " the occupying state shall only be considered
as administrator and beneficial of institutions, public buildings, forests and
agricultural lands, that exist in the occupied country, and the occupying state should
be responsible for the maintenance and administration of these properties in
accordance with the rules of utilization "while in the light of fourth Geneva
Convention of 1949 regarding seizure , confiscation of the properties of the citizens of
occupied territories, acts of settlement, transfer and deportation of the civilian
population of the occupying state, to the territories controlled by occupying state’s

administration and forces, article 33 provides that "looting is prohibited, " while
article 49 emphasized on "the inadmissibility of the occupier to transfer and deport
it’s civilian population to the territories situated under occupation.

Article 53 deals with demolition and destruction of the property and it states
"It is prohibited for the occupying power to destroy any private property, fixed or

movable, possessed by individuals, groups, other public authorities and social

organizations. Several articles regulate the relationship of livelihoods between

2 Oxfam, "Israeli settlements and their impact on the Palestinians in the Jordan Valley”, (July §,
2012), https://www.oxfam.org/sites/www.oxfam.org/files/file_attachments/bp160-jordan-valley-
settlements-050712-ar_0 3.pdf ( February 25, 2016)
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occupier and occupied civilian population in order to manage the everyday lives
affairs. In addition to the agreements regarding the rights and obligations of the
occupying forces in Geneva Protocol I supplementing the four Geneva Conventions
and public and private areas and natural resources at the level of the occupied
territory, the article 54 asserts that " it is prohibited to attack, destroy, remove or
render needs and materials that are essential to the population protected by civilians,
for whatever reasons ,whether to starve civilians or cause them to move , by any other
reason ".**

Despite the fact that the international laws have identified the occupier’s right
to dispose in the territory under its control in the case of a military necessity to
conduct and for the implementation of the act of confiscation and demolitioh,
sabotage and that these actions may be limited to only the occupation forces, and
specific and limited to meet and cover the needs and requirements of these forces,***
but the Israeli government and the occupation forces are using the justification cited,
for the goals of the settlements which are contrary to the provisions and rules of
international humanitarian law, and Israel claims that the settlers are engaged in
settlement individually without the intervention of the state and in the settlement
activity takes place in the occupied Arab J erusalem.*®’

But in fact, in the case and since the occupation of 1967 , the Israeli
government recognizes the settlers and their leaders as observed by their movements

and orientation, which are basically with the support of settlement work at all levels,

and the settlements have the support of all ministries and government institutions,

“*The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in
International Law, https://www.nad.ps/en/publication-resources/factsheets

“Oxfam, "Israeli settlements and their impact on the Palestinians in the Jordan Valley", (July 5, 2012),
https://www.oxfam.org/sites/www.oxfam.org/files/file_attachments/bp160-jordan-valley-settlements-
050712-ar_0_3.pdf ( February 25, 2016)

“>The PLO Negotiations Affairs Department (NAD), factsheets,” The Israeli Settelments in
International Law, https://www.nad.ps/en/publication-resources/factsheets
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And as stated invthe Universal Declaration of Human Rights that says "all
human beings are born free and are equal in all values and rights**®, this is recognized
by the International Court of Justice, on the base of international humanitarian law, to
be applicable on Palestine, as well as based on the foundations of international human
rights law.

The Palestinian territories have been earlier recognized and defined under the
term “occupied territories” for the reason being that they undergo a foreign control
has already occupied it by force, which on the long have succeeded in establishing a
military government to control these territories. For that and in times of occupation,
occupied territories must be subjected to the laws and regulations of the International
law and IHL in times of military occupation, which makes them the norm and the
regulator of the releyant conflicts arises between both occupied and oggupier. Israel,
the occupier of the territories is obliged to follow and respect the international
conventions of this regard and most important of these is the application of the human
rights principles for occupied nation.

Similarly, the establishment and existence of the Israeli settlements violates
long list of human rights set forth in these treaties, either directly or indirectly. The
right to self - determination is violated as a result of the settlements control on nearly
half of the territory of the WB and the way it infests across the land by preventing
territorial contiguity for tens of Palestinian towns and villages. This undermines the
possibility of establishing an independent Palestinian state, even though it has been
recognized by the international community as a framework to exercise properly the
right of self — determination. The right of equality is also violated as a result of

applying two separate systems of law for all residents of the population of the WB,

4% B'Tselem Organization ,"Isracli obligations under International Law",
http://www.btselem.org/arabic/gaza_strip/israels_obligations (January 23,2016)
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violation, arising from their fruitless participation and adherence of human rights
conventions, specifically the Universal Declaration of Human Rights and the two
international covenants as well, thus the Israeli settlements and based on the
commissioner’s draft regarding the responsibilities and actions are considered as
international crimes. The more details of such violations will be included in the last

part of this section.

4.2. Violation of International Humanitarian Law

The establishment of settlements is a violation of two of the main treaties of the
international humanitarian law which states that the provisions are applicable in war
and occupation: The Hague Regulations of 1907 and the Fourth Geneva Convention

of 1949, which Israel signed and ratified on.

The interim period of the military occupation is one of the fundamental
principles of the international law. This period is the source of the restrictions that
apply to the occupation authority that creates the policy in the occupied Palestinian
territories. The Hague Conventions define the lawful use of public property that may
be carried out by the occupying power control, including land. A government can
manage or even benefit from like public property, as an occupier of the country, but
they may not change their character and nature only for military purposes or for the
benefit of the local population. Hence, this was the basic principle of the various
institutions and officials in the international community to ensure that the settlement
plan, which includes the confiscation of land and the establishment of settlements and

the emigration of Israeli citizens to it, is illegal.
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The prohibition of the establishment of settlements and the transfer of the
occupying civilian population is reported in the additional Protocols of the Geneva
Convention in June 1977, particularly article 2/54 of the first Protocol, Which
stipulates the prohibition of attack, destroy and disrupt of the materials that are
indispensable for the survival of the civilian population, whatever the motive order is
to starve out civilians or to flee or any other motive.

The implementation process of the Israeli settlement policy in the occupied
territories involves very ugly and gross violations of human rights , where Israeli
politics are incompatible in the completely occupied Palestinian territories with the
international humanitarian law and which entails a clear violation of the provisions of
the Geneva Conventions and the provisions of the additional Protocols of the Geneva
Convention in 1949, such as article 2/54 of Protocol I and article 24 gf Protocol II ,
which do not allow to take control of agricultural areas. At the same time they are a
breach of the provisions of the Universal Declaration of Human Rights, particularly
article 2/27 of it, which states that no one may be stripped of his arbitrary, and the
Security Council resolutions, particularly Resolution No; (446) issued by the Security
Council in 1979.*

Settlement of this work carried out and implemented under the supervision,
support and finance by the Israeli government which is clearly inconsistent with the
content of article 49 of the Fourth Geneva Convention, which prohibits the relocation
of the occupying civilian nationals in the occupied territories.*>
There are regular condemnation of the policies and practices of Israel’s

settlement by the United Nations, the International Committee of the Red Cross and

*! The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in
International Law, https://www.nad.ps/en/publication-resources/factsheets

%2 Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
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Then

anxiety aﬁd all actions taken by Israel to change the occupied territories
landmarks, or demographic composition that, and considered it
a violation of international law.

The UNGA'’s resolution dated 29 Nov1974, in which they expressed deep
concern for the Israel’s annexation of some parts of the occupied territories
and the establishment of settlements.

The UNGA'’s decision dated 15 Dec1975, which consists of four sections,
the first section has condemned all actions carried out by Israel in the occupied
territories, describing such practices as constituting serious violations of
the Charter of the United Nations and an obstacle to achieving a stability,
justice and peace in the region, stressing on these actions that they are null and
void and has no basis of legitimacy.

The UNGA'’s issued on 28 Oct1977, which confirmed in its first clause that all
measures and actions taken by Israel in the Palestinian territories and other
Arab territories that occupied since 1967, is not true according to law, and is
a serious obstruction to the efforts exerted to reach justice and peace in
the Middle East, as the GA deeply regrets because of the Israel's continued
implementation ofthese measures and in particular the establishment

of settlements in the occupied Arab territories .

the General Assembly in several subsequent resolutions affirmed its

condemnation of the Israel's settlement policy in the occupied Arab territories, even

some of the decisions issued during the eighties of the last century went so far as

to the Israeli practices in the occupied territories that they constitute war crimes and

arc an

affront to humanity, and that was taken as the decision in 1983, which
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confirmed that the Israeli occupation itself constitutes a gross violation of human
rights in the occupied territories, and has condemned Israel 's continuity and constant
violation of the fourth Geneva Convention of 1949 and that what’s committed
by Israel of cases of serious breach of the provisions of that Convention is a war crime
and an affront to humanity, then the resolution strongly condemned the Israeli policies
and practices, particularly the annexation of parts of the occupied territories, including
Jerusalem, and the establishment of new settlements and the expansion of the existing
settlements in the private and public Arab lands.***
Then the GA supported the previous decision with other decisions that confirm the
statement onit and they condemn the Israeli settlements policy, including
the resolution 40/165 of 1985, resolution No. 41/163 of 1986, resolution No. 42/160
of 1987, resolution No. 44/48 of 1989, resolution No. 45/74 of 1990, resolution No.
46 / 47 of 1991, resolution No. 46 of 1991, resolution No. 52/66 of 1997, and other
decisions.**

Resolution 194 endorsed the right of Palestinian refugees to choose whether to
repatriate to what is called now Israel or to be resettled elsewhere, and codified the
accepted principles of customary international law. It has been reaffirmed by the

General Assembly every year since its adoption.45 7

The right of return for refugees also is well-established under other international law,

including:

“*3 The PLO Negotiations Affairs Department (NAD), factsheets," The Israeli Settelments in
International Law, https://www.nad.ps/en/publication-resources/factsheets
¢ The PLO Negotiations Affairs Department (NAD), factsheets,” The Israeli Settelments in
Egtemational Law, https://www.nad.ps/en/publication-resources/factsheets

Ibid
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The Universal Declaration of Human Rights (adopted in 1948): “Everyone has
the right to leave any country, including his own, and to return to his country”
(Art. 13(2)).

The International Covenant on Civil and Political Rights: “No one shall be
arbitrarily deprived of the right to enter his own country” (Art.12 (4)).

The UN Sub-Commission on Human Rights Principles on Housing and
Property Restitution for Refugees and Displaced Persons: “All Refugees and
displaced persons have the right to voluntarily return to their former homes,
lands or places of habitual residence, in safety and dignity” (Art. 10.1)...
“Refugees and displaced persons should be able to effectively pursue durable
solutions to displacement other than return, if they so wish, without
prejudicing their right to the restitution of their housing, land and property’’
(Art.10 (3)).

The UN Committee on the Elimination of Racial Discrimination: “The
Committee is concerned about the denial of the right of many Palestinians to
return and repossess their land in Israel (Article 5 (d) (ii) and (v)). The
Committee reiterates its view expressed in its previous concluding
observations on this issue and urges the State party to assure equality in the
right to return to one’s country and in the possession of property” (Art. 18).

The UN Committee on the Status of Refugees 1951, and 1967 Protocol.

Israel’s illegal policies in the OPT systematically violate Palestinian rights, not only

do these policies undermine their fundamental human rights — seriously restricting

future options — they also affect the long-term development and growth of Palestinian

society, contributing to the progressive de-development witnessed over recent years.

The simple tragedy of the situation lies in its reversible and preventable nature. It is
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Geneva humanitarian customary do not apply to the occupied West Bank*®".
However, the Court itself has never be able to control the issue of discrimination
specifically in the jurisdiction of cases involving Palestinians in the West Bank, but
addressed the issue of discrimination when they relate to the state's policies in the
occupied territories. In a number of cases, the court ruled against the Israeli army
against the background of policies that harm the Palestinian population in the West
bank illegally. But in none of these cases, the courts did not address the issue of
discrimination, but applied the test of "proportionality" judicial instead, and it raises
the question of whether the damage or restrictions commensurate with the stated
purpose, without the legality of the policy or practice which is based test of
proportionality analysis, or the need to justification of selection for discriminatory
treatment c;n the basis of race, ethnicity or religilc')n.461

The repeated Israeli Supreme Court's reference to the law of human rights in
its decisions on the movements of the Israeli military in the West Bank, it hasn’t
followed the international covenant standards in it rules and regulations on the
political and civil rights. And they did not clearly rule Israel’s obligation as an
occupying power according to the international law which must be applied to the
West Bank *%.The Israeli government also has refused and ignored the application of

the obliged rights over the occupied territories. Moreover, it has ignored the rules of

the ICJ in addition to results were shown up by the UN bodies and agencies like, the

460 Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P26, https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied

“®'Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P28, https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied

%62 Aeyal Gross, “Human Proportions: Are Human Rights the Emperor’s New Clothes of the
International Law of : Occupation?”, European Journal of International Law, 2007 (18) no.1, pp. 1-35,
citing among other cases HCJ 7957/04, Mara ‘abev. The Prime Minister of Israel (“we shall assume —
without deciding the matter — that the international conventions on human rights apply in the area ),
http://www.ejil.org/pdfs/18/1/212.pdf (February 24,2016) '
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committee on the application of the international covenant regarding political, civil,
economical, social, and cultural rights as well as the convention of elimination of
racial discrimination.

In areport of the (Human Rights Watch), it was explained that the Israeli
Supreme Court decisions designed to legitimize clear violations of the obligations of
the State of Israel’s occupation of international law. In one of the provisions, the court
ignored the principles of international law , which prohibits discrimination and, in
another provision ignored the private international law by using the occupied
territories resources .It was said by Sarah Leah Whitson, executive director of
the Middle East division at Human Rights Watch: "In light of these provisions,
the Israeli Supreme Court has departed far from being alast resort to ensure
the human rights path, which is Collapse of the legal system of controls against
the violation of rights , thus another sign of the fall of the protection of rights and
freedoms in Israeli measures can be observed ‘6"

Some of the Israeli Supreme Court decisions ratified the Government’s policy
of the application of the ‘Absentee’ Property Law in east Jerusalem. So, the Supreme
Court allows confiscation of property in Jerusalem; if the owners of the property live
in the WB, this violates their right to property and a violation of the IHL on
the occupied Palestinian territories. It is noteworthy that these confiscations took
advantage.for the goals of the settlement in Jerusalem. In 2008, the Israeli government
issued adecree ordering the interior minister not to ratify the reunion requests
of Palestinian families if one of the couple is Gaza resident. A Petition in the
Supreme Court was demanding the abolition of this decision because it considers all

the people of Gaza as a security threat. The Supreme Court rejected the petition which

463 Report of Human Rights Watch,"The provisions of the Israeli Supreme Court undermine human
rights”, 2012, https:/www.hrw.org/ar/news/2012/01/30/245213 (February 28, 2016)
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caused a sweeping of the family constitutional living right. The Supreme court
rejected petitions against the Israeli policy of demolishing Palestinian families houses
that are suspected or accused in the implementation of operations against the State
of Israel, which considered by the petitioners and jurists as a collective punitive

contrary to the IHL and international criminal law **.

There are onbasis of the foregoing that the settlements of Israel in
the occupied Palestinian territories falls within the scope and meaning of war crimes
from the provisions of the rules of international law in general and the provisions and
rules on the status of belligerent occupation inhalers in international humanitarian
law, existing body of both the Hague Regulations 1907 and the Fourth Geneva
Convention and the provisions of the Geneva Protocol 1 supplementing the four
Geneva Conventions . and separating the Geneva Conventions with long series of
prohibitions imposed on the occupying power, and its essence (in this case) prohibits
the occupier resettlement of the population in the occupied territories, which was
reaffirmed by the many resolutions of international legitimacy, both UN Security
Council resolutions or General Assembly, and therefore; the creation of a fait by force
cannot really win , that means, Israel will continue to carry judicial responsibility for
the consequences ofits actions and behavior towards the occupied territories, -
regardless of Israel 'sjustifications about whether can the situation be defined as

the occupation or not 465,

%4 Report of Adalah Center,"Israel's Supreme Court decisions that violate human rights", Dec2015,
http://www.adalah.org/ar/content/view/8707 ( February 28, 2016)

45B'Tselem Organization ,"Israeli obligations under International Law",
http://www.btselem.org/arabic/gaza_strip/israels_obligations {January 23,2016)
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4.3. The Implications of the Israeli Settlements on the Civil,

Economic, Political, Social and Cultural Rights.

Palestinians and for the last 70 years are living under the Israeli occupation and its
practices of resources depletion, destruction and establishment of colonies which have
left a devastating impact affected all Palestinian. In addition to the acts of land
confiscation and preventing Palestinians from entering and practicing various
activities, there are a lot of aspects of the destruction of the Palestinian environment;
most notably are the establishment of bypass roads, the construction of the annexation
wall, the Israeli expansion, the destruction of biodiversity, the water depletion, air
pollution and noise, the destruction of cultural heritage and the destruction of the
agricultural sector as well.

Moreover, the confiscation of lands and natural resources for purposes of the
settlements constructions, actions of houses demolition and not providing adequacy of
shelter, lack of water and electricity and health facility are the main reasons behind
. the forced migration of Palestinian families, by the Occupying forces, to other places
and hence this is a very big violation of the international laws by the Israeli
Occupation forces.

Moreover, the systematic discriminatory actions among Palestinian has always
made it obvious, Israel forbids the Palestinians from visiting their religious places and
to practice their rituals.*®® Yet, the city of Jerusaiem have lately witnessed the most
violent actions by the Israeli’s forces against Palestinians during the Israeli’s attempts
of bringing Jews extremis to visit Al Agsa courtyards, in addition to that, the changes

around the city which has given it more of fakeness to hide the old history in front of

“%¢ Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, P26 , https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
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the European and Jews tourists. Old men, women and children are not allowed to
enter the Masjid Al Agsa, settlers daily attacks on the religious places of Jerusalem,
Nablus and Hebron which is provided with high security of the IDF, have resulted in
the death of more than 300 Palestinians since the beginning of 2016.%¢7
Israel acknowledges the discriminatory treatment with Palestinians right by
preventing them from using roads reserved for settlers only and subjecting them for
barriers and check posts in the WB, it was confirmed that the actions of this kind are
necessary to protect Jewish settlers but the Israeli policies restrict Palestinians
movements, not on specific targeted individuals but they treat them all as they are a
danger to the Israeli security. These policies are implemented by putting Palestinians
under the full security burden by showing them as burden on the settler’s security. But
the burden imposed on the Palestinians is "disproportionate" with other necessities of
‘ security and its needs of the settlers.*® It was noticed by the United Nations
Committee for the Elimination of Racial Discrimination in 2007, that the Israeli
policy is targeting a particular national or ethnic group through the wall, checkpoints,
restricted roads and the system of granting permits ... which has had a negative impact
on the human rights of Palestinians, especially their right of movement, family life,

education and health.

The Israeli Settlements and the discrimination wall further restricted the
movement of Palestinians, who are already restricted in their movements by the

Israeli Army’s practices of methods of collective punishment such as the closure of

**TIbid

*The Israeli Supreme Court addressed directly for discrimination against Israeli citizens and
Palestinians, but failed to address the nature of discriminatory restrictions on Palestinians in the West
Bank, and that resulted in its orders which addressed the impact of the implementation on the treatment
of all Palestinian as a security danger, and not the policies are discriminatory by nature of these policies
itself, ibid.
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towns and villages and the imposition of curfew. Although some gates have been
incorporated into its structure, the Settlements illustrate graphically the prison-like
reality that is the daily struggle for the Palestinian people. The declared purpose of the
Wall is to “isolate” Palestinians from Israelis, but it also serves to isolate Palestinians
from each other. The gates that exist are not opportunities for movement but rather

tools to further violate the dignity and rights of Palestinians*®®.

The comments of the ICRC, International Committee of the Red Cross, on the
restrictions on freedom of movement regards the closures and curfews can be applied

equally to the Wall:

The ICRC views the policy of isolating whole villages for an extended period of
time as contrary to IHL, particularly with respect to those aspects of IHL which
protect civilians in times of occupation. Indeed, stringent closures frequently
lead to breaches of Article 55 (free passage of medical assistance and
foodstuffs), Article 33 (prohibition on collective punishments), Article 50
(children and education), Article 56 (movement of medical transportation and
public health facilities and Article 72 (access to lawyers for persons charged) of

the Fourth Geneva Convention.*™

While accepting Israel has legitimate security concerns, the ICRC stresses that
measures taken to address these concerns must be in accordance with IHL.

Furthermore, these security measures must allow for a quick return to normal civilian

“? Stop the Wall Org, “The Wall’s First Phase”, Anti-Apartheid Wall Campaign Fact Sheet available
at: www.stopthewall.org.

% ICRC, “Israel and Occupied/Autonomous Territories: The ICRC Starts its *Closure Relief
Program,” February 26, 2001
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life. This, in essence, is the meaning of the fourth Geneva Convention which is

applicable to the Occupied Territories*’".

Article 12(1) of the ICCPR asserts that everyone has the right to freedom of
movement within their own state. As Israel is obliged to ensure that the Palestinians
under its jurisdiction enjoy the rights set forth in the ICCPR, the prohibition of
movement represented by the construction of the Wall and by the imposition of

closures in areas adjacent to it is manifestly illegal and must be reversed.

Palestinians, in the Palestinian territories in general and in Jerusalem in
particular, passed through geopolitical changes imposed by the Israeli occupation
which also led to demographic changes caused in the increase of natural of fertility
mortality, forced migration, which is leading to the emergence to host challenges in
the areas of different life styles, the density and the high population , limited
opportunities in the labor market , the lack of investments , a decrease of services-, the
low level life, and the inability to basic service associated with the natural increase of
schools, health and social services , exacerbate infrastructure of living conditions ,
lose of community development opportunities, stability and contributes in the lack of
social and societal security*’>.

The repercussions and implications of the Israeli discriminatory policies are
more affecting Palestinians living in the cities and towns in the occupied WB. The
area (C) is having large quantities of water resources, grazing and agricultural lands,
as much as water is required for the fulfillment of the water need, infrastructure and

land reserves. The area (C) is the only region adjacent to other areas of the WB, which

471 11a:

Ibid
72 Dr.Lo’ay Shabana, "Forty Years of the occupation (Israeli policies and their impact on economic
and social infrastructure in Jerusalem )",
http://www.pcbs.gov.ps/Portals/PCBS/Researchs/Jerusalem.pdf ( January 21, 2016)
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This ban was confirmed under the fourth Hague Regulations in 1907, where
Article (46) is about "respect for the family honor, rights and lives of individuals for
practicing own religious beliefs and rituals, as it is not permissible to expropriate
private property" and as confirmed by Article (47) of the same Regulation and Article
(56) confirmed not to steal or destroy allocated scientific, technical, cultural, historical
or religious purposes stuff, and it should be treated as a private property. It is stated in
the Fourth Geneva Convention of 1949, where Article 33 is about the prohibition of
the seizure of the civilian population funds or violating property rules illegally, as
mentioned in its second paragraph that the Pillage is prohibited, while it was banned
by Article (53) on the Occupying state to destroy any property of private individuals
and groups or social or cooperative organizations except if the military operations
require such destruction.

Even in cases of which Israel recognizes the rights of Palestinians in the
territories, the landowners cannot exercise these rights because the impossibility of
their access to land, the Israeli civil society organizations have shown as based on
government documents, that many Israeli settlements are may be partly built on land
of Palestinians. Many Israeli relays, through military orders and laws of the land in
the WB, by violating limits of its authority as an occupying power, it cannot alter
local laws except in the case of necessity in order to maintain stable situation. Israel's
confiscation is unjustified and the transfer of ownership of the Palestinfans to the
settlers, the demolition acts and forced displacement which is discriminatory and

violating the ban on land confiscation.*”’

7 BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli

Occupation: The Direct Involvement of Israeli Banks in Illegal Israeli Settlement .Activity and Control
over the Palestinian Banking Market", http:/www.badil.org/phocadownloadpap/badil-
new/publications/research/in-focus/complicit-companies-ar.pdf
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Housing and building policies of the Israeli government in the WB including
East Jerusalem, violate the state's obligations to non-discrimination policies and, this
led to the demolition of homes, they violate the prohibition on forced displacement of
the population under the occupation. The fact that Israel, as an occupying power,
continuously switching existing legislation in .the territory, including planning laws
and the destruction of property foreclosed upon only required maintaining good
governance of land pnly peaceful purposes. Therein, the supreme court of Israel stated
that some of the applicable procedures against the Palestinian citizens of Israel are
illegal because they are discriminatory. The judgment of Court says that some of these
violations applied to the Israeli military actions in the WB, such as the path of some
parts of the Israeli separation barrier, this is "disproportionate" when it was compared

with its advantages in favor of settlers and other Israelis inside the Green Line.*"

There is no rationale or security logic that justifies the cases of discrimination
in the treatment of Palestinians, the denial of permits in order to build or repair their
homes, schools, roads and water tanks. Thus, a house or a school reforming cannot be
considered as a security threat. In cases where Israel has justified policies that harm
Palestinians on security grounds, both of the Israeli’s residents or settlers, it is based
on policies consider all Palestinians as a security threat because of the reality of their
race and national origin not based on the policies for a specific definition of the

specific security interests. The discriminatory treatment by the government with

*7® Report of Human Rights Watch, " Israel's Discriminatory Treatment of Palestinians in the Occupied

Territories", Dec 2010, P4 , https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-

discriminatory-treatment-palestinians-occupied
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different population groups can sometimes be justified, but only as much as it satisfies
the legitimate purpose so that the adverse effects are minimal*”.

The damages caused to the Palestinians because of Israel's discriminatory
policies are disproportionately to a large degree with the stated goal. The Israel's
desire to protect its settlers in the WB, East Jerusalem and the citizens inside Israel
does not justify the policies that have nothing to do with security or policies that
discriminate all Palestinians and consider them all as a security threat. The
discriminatory practices frequently violated the rights of Palestinians under the
occupation law. I;rael; the occupying power in the WB and East Jerusalem is obliged
to ensure the rights of Palestinians and reduce the restrictions under the law of
occupation as stated in the IHL.*®

The settlement’s policy in the occupied territories Involves aclear breach
of the principle of equality stipulated in more than one article of the Universal
Declaration of Human Rights materials, especially since these set up settlements by
Israel are separated and isolated from the rest of the population of the region, because
it is only inhabited by Israeli settlers. Moreover; they are subject to a particular legal

81 No doubt that such practice of discrimination and racism is

and judicial system.*
prevented by the international conventions and was denounced by the UN in more
than once.

The establishment of Israeli settlements in the occupied territories creates

conditions that makes those settlements as a realistic annexation for those lands to

Israel which ™~ makes it difficult for the Palestinian people right’s of self —

“Report of Human Rights Watch, " Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P4 , https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
480 .

Ibid
“1 Report of Human Rights Watch, " 1srael's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P4 , https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
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determination and that is because of the bringing of new settlers to stay in, and that
would effect on the demographic nature of the occupied territories, especially after
the expulsion of the indigenous citizens to bring outsiders in their place .in addition
to all that, Israel aims from its settlement policy to make the majority of
the population in those territories from settlers where in the future they can take part
in the fate of the occupied territories.

The establishment of settlements, on the occupied territories, has completely
changed the nature of these lands; which has made it more challengeable for
Palestinians to establish their state. They have forced the original residents to leave
and change them with settlers come from different parts of the World, admire the
interest given by the occupying government. By doing so, Israel now control the
resources of these lands, benefit the most out of them, broke the geographical and
social linkages between the different villages, towns and cities in addition to the
destruction of the basic infrastructures needed for survival. The policies of resources
exploitation for the benefit of its residents violate the international norms. "%

The water resources are under the control of Israel since 1967, when territories
came out from the control of Jordan. Similarly to the ways leads to these resources in
the WB. The distribution of water is not just according to the rights of Oslo
Agreement 2, which has given the Israelis 4 times the rate Palestinians are given from
the groundwater tanks. The imbalanced distribution has given the biggest portion of

water usage to the settlements. Israel Provides water to settlers for agriculture and

“2 BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli

Occupation: The Direct Involvement of Israeli Banks in Illegal Israeli Settlement .Activity and Control
over the Palestinian Banking Market", http://www.badil.org/phocadownloadpap/badil-
new/publications/research/in-focus/complicit-companies-ar.pdf
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bulldozing and burning uprooting trees, destroying wells and malicious methods ideas
of bypass roads that wiped out hundreds of thousands of fruit trees, in addition to the
obstacles placed by Israel to extensive damage to Palestinian farmers on exporting
their products.*®

The agricultural commercial sector benefits from the -discrimination in the
availability of water in the Jordan Valley settlements, which consume a quarter of the
annual water consumption in all parts of the WB. The over extraction and the
customization discriminatory in the northern WB to serve the agricultural settlements
shares the lack of drinking water and the sharp decline in the Palestinians cultivated
land. There are also multinational companies, assist the Palestinian natural resources,
mainly for the benefit of settlements*®. They Produce, export and marketing the
agricultural settlements products. Companies also benefit from the reduced
Palestinian agricultural farms™’,

The industrial settlements are the milestone in the settlement enterprise of the
WB, where it formed the first attraction factor for the settlers, and an offer for the
overall public and consumer services at a competitive price for the Israeli markets
inside its cities. These industrial settlements are provided with the infrastructure
needed, offers discounts to the Israelis and foreign investors on the relevant taxes to
encourage them to invest in the settlements. Israel deliberately established the
industrial settlements near the Palestinian population centers areas, and far to a large
degree from the Jewish communities in order to keep the risk of contamination away

from the Jewish and settlers population. They created the industrial settlements in the

“° BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli

Occupation: The Direct Involvement of Israeli Banks in Illegal Israeli Settlement . Activity and Control
over the Palestinian Banking Market", http://www.badil.org/phocadownloadpap/badil-
new/publications/research/in-focus/complicit-companies-ar.pdf

*®yesh Din, citing Justice A. Barak, Jamait Askan v Commander of IDF forces in Judea and Samaria
(HCJ 393/92, Piskei Din 37(4) 785, pp. 794-795).

*Corporate Watch, “Companies trading from Ro’i Settlement.”
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WB areas of international standards; for the production and export to the world
markets, these standards are fading when dealing with the Palestinian labor and with
the healthy environment of the Palestinian population around.**

In the "occupation’s Commerce" report issued by the Human Rights Watch
dated 19Jan 2016, titled "How do the settlements business contribute in the Israel's
violation of the Palestinian rights” which documented how companies in settlements
facilitate the business development, these companies contribute to the illegal
confiscation of Palestinian territories and other resources by the Israeli authorities as
they benefit from these violations and the Israel's discriminatory policies that offer
privileges to settlements on the expense of Palestinians such as land, water and
government aid. It also helps the settlement’s companies to deepen the impact of the
Israeli discriminatory policies that favors the settlers on Palestinians, although the
settler’s presence there is illegal" and companies to stop working in the Israeli
settlements, as well as financing, servicing and trading with them in order to comply
with their responsibilities in the human rights.493

Human Rights Watch Report under the United Nations guidelines for
business and human rights states that companies should respect the human rights and
to identify any possible negative impact of their work and duty but; because of the
illegal nature of the settlements according to the foundation of the Geneva
Conventions, companies cannot mitigate their contribution to the Israel's violations as

long as it works in the settlements or cooperate in commercial activities related to

settlements.

*? BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli

Occupation: The Direct In\kolvement of Israeli Banks in Illegal Israeli Settlement .Activity and Control
over the Palestinian Banking Market", http://www.badil.org/phocadownloadpap/badil-
new/publications/research/in-focus/complicit-companies-ar.pdf

*Report of (human rights watch), " Israel Businesses Should End Settlement Activity",
https://www.hrw.org/news/2016/01/19/israel-businesses-should-end-settlement-activity (January 20,
2016) '
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Companies are engaged in a number of supporting activities, some participate
in the management procedures, Human Rights Watch investigated in an Israeli bank
that financed the construction and building of settlements, and in the waste
management’s company that combines settlement’s trash and addressed in the landfill
in the Jordan Valley serving exclusively in Israel and Israeli settlements.**

Other companies are located in settlements or industrial zones which are
usually attracted to secttlements; because of the cheap Palestinian labor or the
affordable taxes. The Human Rights Watch investigated the fabric maker in a
settlement industrial area that provides fabrics for a US major retailer. The factory
moved to Israel in October 2015. About 20 industrial settlements area host around
1000 plants, the Israeli settlers supervise on the cultivation of 9,300 hectares of
Palestinian lands, industrialists and agricultural producers in the settlements issue, as
most of these goods, are typically labeled made in Israel. For that, the Human Rights
Watch says that other countries are to ensure that any imports of goods it receives
from the settlements should be consistent with its obligation under the IHL and not to
recognize the Israeli sovereignty over the occupied Palestinian territories.”> This
includes the prohibition of goods tagged as being made in Israel.

Companies in the Settlements take advantage of the Israeli army large patches
confiscations of land in the WB by turning it into lands for the settlements.**® This is a
breach of the IHL, which prohibits the occupation power of any use of the occupied

land resources for their own benefits. Some of the lands are owned by individuals

4 Report of (human rights watch), " Israel Businesses Should End Settlement Activity",

https://www.hrw.org/news/2016/01/19/israel-businesses-should-end-settlement-activity (January 20,
2016)

> Ibid

“*BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli
Occupation: The Direct Involvement of Israeli Banks in Illegal Israeli Settlement .Activity and Control
over the Palestinian Banking Market", http://www badil.org/phocadownloadpap/badil-
new/publications/research/in-focus/complicit-companies-ar.pdf

291




Palestinians, which remarks another violation of prohibition in IHL, as the Isracli
army imposes tight restrictions on the arrival of many Palestinians land owners to
neighboring settlements farms.*’

Arvind Ganesan, the director of human rights and business department at
Human Rights Watch said that: “settlement’s companies inevitably contribute to
Israeli policies which violate the rights of Palestinians and discriminate against them,
taking advantage from the Israel's looting of lands and resources. The only way for
the companies to respect the human rights obligations is to stop working in Israeli
settlements and must take into account the fact that they use the land, water, metals
and Palestinian resources into their settlements, and how these operations are not
legal, and Palestinians pay high prices for that” 98

The World Bank in 2013, stated that the Israeli restrictions on area ©
annually cost the Palestinian economy $ 3.4 billion or about 33 percent of the
Palestinian GDP.*® The settlement’s companies contribute to these illegal and
discriminatory policies and benefit from them. They leave many Palestinians trapped
without alternatives but to work in Israel or the settlements using opportunities to

work for lower wages without the protection of workers' rights measures.’ 00

This system provides for Palestinian workers in the Israeli settlements very
few protection measures, Israeli’s government officials said that they did not conduct

any supervision on Palestinians working conditions in the settlements because of the

*7 1bid

“®Report of (human rights watch), "Israel Businesses Should End Settlement Activity",
https://www.hrw.org/news/2016/01/19/israel-businesses-should-end-settlement-activity (January 20,
2016)

“*Ibid

*®Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P5, https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
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ambiguous legal status of workers under the Israeli laws, which makes Palestinian
vulnerable to be abuse®®'. In 2007, the Israeli Supreme Court ruled that the dual legal
system in the West Bank, which applies the Israeli civil law to settlers and military
laws on Palestinians, which discriminates against Palestinian workers; but the
government, has not complied with this provision yet. The Military law provides
certain protections, such as the minimum wage, but since 2006, the Israeli Civil
government was responsible for this implementation.

Human Rights Watch concluded that the conversion of the Israeli government
to the Palestinian territories into illegal settlements, and the restrictions related to
settlements are the elements of a broader system introduces discrimination benefits
the settlement’s companies, while they are destroying the Palestinian economy. The
Human Rights Watch documented the settlement’s discriminatory system as seen to a
large extent, how it hurts too much of the Palestinians and caused forced migration of
them from their land, in a report in 2010 entitled "The separation and lack of
equalitysoz".

Israeli and multinational companies, and the bodies attached to them are that
benefit from the settlements, where the generous aid which that promotes Israeli
settlements, play an indirect role in harmful treatment with Palestinians because of

discriminatory Israeli policies. Corporate interests in the settlements take several

forms. Israeli companies are building, and contribution of companies of which owns

*0'Report of (human rights watch), "Israel Businesses Should End Settlement Activity",
https://www.hrw.org/news/2016/01/19/israel-businesses-should-end-settlement-activity (January 20,
2016)

S%2Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P4 , https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
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its shares from foreign investors, and through the financing and construction of
{

building settlements and a strong infrastructure.’®

These Companies contribute to the violations and discriminations of rights
against the Palestinians. For example, through their illegal activities on the
Palestinians without the compensation and just in favor of the settlers benefit, or
activities consume the natural resources such as water. This also acknowledges the
assistance and exemptions of Israeli government from taxes and inequality in the
availability of infrastructure facilities, permits and export channels. On the other side,
the Palestinian side is prohibited from such exemptions that mostly result in a
competition clash with the existing companies working in Palestine, Israel and the
international markets.>**

While the sfates hold the primary responsibility for the compliance with the
IHL and THR law. In ;ddition to the UDHR, the preamble to each of the Covenant on
Civil and Political Rights and on Economic, Social and Cultural Rights and the
International Covenant International Covenant, recognize that others opposed to
countries, especially individual defendants and responsibilities of human rights, has
been extended to legal persons of which companies and businesses, as well as natural
persons. Also, there is a universal consensus that companies and businesses bear
directly for human rights that amounts to international crimes and of which causes
slavery, genocide, war crimes and other crimes and much more. Moreover, it is
possible to bear the corporate responsibility to adhere the international standards of

human rights, with respect to the criteria entered in the application of national laws

*% Report of (human rights watch), "Israel Businesses Should End Settlement Activity",

https://www.hrw.org/news/2016/01/19/israel-businesses-should-end-settlement-activity (January 20,
2016) '

*®Report of Human Rights Watch, "Israel's Discriminatory Treatment of Palestinians in the Occupied
Territories", Dec 2010, P4 , https://www.hrw.org/report/2010/12/19/separate-and-unequal/israels-
discriminatory-treatment-palestinians-occupied
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and legislation in the countries where the companies operate within the space based
on legal framework. The focal official of the Special Representative of the Secretary-
General of the United Nations on companies and businesses and human rights’®,
states that the companies are responsible for the "respect" of human rights’®.the
Corporate responsibility to respect human rights and include a commitment to
formulate, implement and monitor the implementation of human rights policies, stated
in treaties and conventions of the ILO to avoid complicity in violations®®’.

The Information collected by the bodies and missions of the UN, research
institutes, and the human rights organizations indicate that businesses have enabled
the building and growth of the Israeli colonial project and other related, which raises
concerns about the human rights violations and activities and facilitated it and causes
violations directly and indirectly’®. It can be prove that the involvement of companies
in violations of the international law, committed by Israel in the occupied Palestinian

4

territory in different ways.

The main form of this involvement includes the participation in industry and
agriculture colonies, the construction in the occupied territory and provides services to
the colonies, the exploitation of production and resources of the occupied territory,

control of the population, private security work in the occupied territory, build the

%The framework agreement was published in 2008, certified by the United Nations Human Rights
Council.

*%John Ruggie, “Respect, Protect and Remedy: A Framework for Business and Human Rights,”
A/HRC/8/5, April 7, 2008, http://www.reports-and-materials.org/Ruggie-report-7-Apr-2008.pdf
(February 25,2016)

*Ibid

*®*Human Rights Council of the United Nations, "Report of the International Independent- Fact finding
mission to investigate the implications of Israeli settlements on the civil, political, economic, social and
cultural rights of the Palestinian people in the Occupied Palestinian Territory, including East
Jerusalem", section 96
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annexation wall, as well as providing specialized equipment and services for other

purposes®.

Moreover; the session of the Russell Tribunal on Palestine held in London
divided the companies attributed activities which have been described as a support for
the violations of the international law in three categories of offenses:

1. by supply of equipment and materials for military vehicles used by Israel
during the aggression on Gaza and the provision of the security equipment
used at checkpoints on roads leading to the construction of the annexation
wall, and to supply security equipment to the Israeli settlements in the
Occupied Territories.

2. Various types of assistance to the Israeli settlements in the occupied territory.

3. Different Forms of assistance in the construction of the annexation wall in the

occupied territory.

Israel continues to strengthen and consolidates its colonial activities according
to the report of the UN fact-finding mission, issued in 2013 through measures relating
to infrastructure and security, in violation of the IHRL and IHL and crippling at the
same time to creatc a contiguous Palestinian state, which viably undermines the right
of the Palestinian people to find their fate. The mission also concluded that the
settlements are seriously an effe-ct on the rights of the Palestinians, including: the right
to self—detérmination, non-discrimination, freedom of movement, equality, fair trial,
freedom from arbitrary arrest, the freedom and security of their people, freedom of

expression, freedom of access to places of worship, the right to education, housing

®Center of Israeli Researches , "Who Profits from Occupation”, in violation through exposing the
involvement in business companies in Palestinian and Syrian territories controlled by Israel, for more
details see: http://www.whoprofits.org
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the International Covenant on Civil and Political Rights. Moreover, the International
Court of Justice in its advisory opinion says, which confirmed the illegality of the
construction of the Wall and its associated regime and to which it has already referred
as earlier in this study. The referee pointed to the responsibility of States by saying
that:
(....) All States have the obligation not to recognize the illegal situation
resulting from the construction of the Annexation Wall in the Occupied
Palestinian Territory, including East Jerusalem and its environs. All of which
are also obliged not to rende.r aid or assistance in maintaining the output by
such construction’'".
Its resolution (ES-10/15) UNGA endorsed the -advisory opinion of the International
Court of Justice which not condemns only the companies participated in the
construction of the illegal annexation wall, 53 companies participated not only on the
actual construction of the wall but also include investments. The participation of
banks and other financial services as same, which is another form of maintenance and
support for the industry and the colonial activities, both have been implemented
through the provision of loans to homebuyers and the construction projects in the

colonies, or by providing financial services to Israeli local authorities in the WB*'2,

Doing business with companies located in Israeli settlements, or with their
products considered as a participation in the Israeli settlement. The agricultural export
represents one of the most profitable sectors in the Israeli market, noting that many of

these products are exported from Israel are grown settlements on the land of

5! International Court of Justice, Advisory Opinion

S’BADIL Resource Center for Palestinian Residency and Refugee Rights, "Financing the Israeli
Occupation: The Direct Involvement of Israeli Banks in Illegal Israeli Settlement .Activity and Control
over the Palestinian Banking Market", http://www.badil.org/phocadownloadpap/badil-
new/publications/research/in-focus/complicit-companies-ar.pdf
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Palestinian territory, exploiting the land, water and other natural resources of this
land>"®. In addition to the industrial settlements that already have been discussed
about ,which occupies economic importance and is indispensable to the State of the
occupation, while these industries take support from the State of the occupation
through the low rental rates, and tax incentives, and toleratéd in protecting the
environment and labor laws. In addition to the theft of Palestinian natural resources by
Israeli companies in the WB, such as the Israeli water company that is stealing water

and supplying of all Israeli settlements with the Palestinian water.”

Based on the above information and in addition to the IHRL and IHL
including the law of occupation, which is applicable on corporate offices and bodies.
Nuremberg America military tribunals of 1948 carried the officials of personal
liability of companies for the confiscation of property under the rules of IHL and
other laws®'>. Commitment to the principles of human rights that would, at a
minimum, required from companies to determine till when the procedures of
involvement in the violation of rights of Palestinian humanity will take place,
including, for example, industrial processes and agricultural as well on Palestinian
lands which are confiscated By the Israeli authorities in violation of the laws of armed

conflict and based on discriminatory policies.

313 «Corporate Complicity in International Crimes Related to Israeli Settlements in Occupied
Palestine.”

314Rabi,” Water Apartheid in Palestine- a crime against Humanity?”,
http://www.badil.org/phocadownloadpap/badil-new/publications/research/in-focus/complicit-
companies-ar.pdf

">The Court declared responsible on the officials of Krupp Group for the confiscation and use of
property "based on German laws which are hostile to the Jews" in breach of Article 48 of the Hague
regulations "that requires respect for the laws of the occupied countries,"” and Article 46 of the Hague
regulations "which requires that respects for private property: Trials of War Criminals before the :
"Nuremberg Military Tribunals, Vol. IX, United States Government Printing Office, Washington,
1950, pp. 1351-2
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5. Conclusion

The fact that the recognition of the state of Palestine Aand gaining full membership in
the United Nations, opens the door widly to prosecute the Occupying power state and
its officials for committing un ~ humanitarians acts and war crimes against the
Palestinian people. Hence and for the protection of those human rights that deeply
shock the conscience of humanit‘y that threatens peace, security and well-being of the
world and which are serious concerns of international community. This was a step for
the prevention of crimes and lays a duty on every state to exercise its criminal
jurisdiction over those responsible for international crimes. It guarantees that there
' Qill be an international and permanent international jurisdiction that operates
effectively and with legitimacy. The ICC organs and especially the office of the

Prosecutor, must carry out their mandates independently, impartialy, and objectively.

The situation on the ground stands testament to the continuation of the
colonization’s and annexation’s policies, which aim on denying the Palestinian People
from exercising their inalienable right to self-determination and the illegal settlement
activities in the oPt, which were altering the demographic and cultural composition of

the territory, especially in occupied east Jerusalem.

War Crimes are serious violations of the rules of treaty and customary law
regarding the international humanitarian law giving rise to individual criminal
responsibility. Examples of war crimes include deportation of civilian residents of an

occupied territory to slave labor camps.

The Israeli occupying power settlement’s activity in the occupied territories,

including Jerusalem, represents a flagrant violation of the international conventions.
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All its settlements in the occupied territories, under the international law, are contrary

to all international principles and the Fourth Geneva Convention of 1949.

Israel and in the occupied Palestinian territories is pursuing a series of policies
and practices that take the form of colonialism, such as the establishment of
settlements in the West Bank, including East Jerusalem, in addition to the network of
bypass roads, agricultural and industrial projects booming and that benefits only the
settlers but not others. They took advantage of the presence of these settlements to
give legitimacy to a series of violations committed against the rights of Palestinians,
of these rights, the right to life and rights to freedom of movement. The drastic change
that they have done on the map of the West Bank prevents any real possibility of an

independent Palestinian state within the right of self-determination.

Israel is an occupying power and during its settlements permanent expansion,
the construction of the annexation wall, the expansion and racial associated regime to
ensure that Jewish settlers are enjoying the privileges and benefits from the Occupied
Palestinian area which is rich in natural resources. Therefore, the policies and the
practices which are based on apartheid basis should be considered void, as they are

contrary to the rules of international laws and conventions.

Article 53 of the Fourth Geneva Convention, prohibits the occupying power to
destroy any private property, fixed or movable relating to individuals or groups, or to
other public or to social or cooperative organizations, unless the military operations
require this and, Article 46 of the Hague Regulations, prohibits the confiscation of

private property in the territory under occupation.
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The seizure policy implemented by occupying powers of Palestinian land in
the occupied Palestinian territory, involves a comprehensive and systematic practice
justified on security grounds and military necessity. The confiscation’s policies
pursued by the Occupying powers of Palestinian land are not in line with the military
necessity standards, approved by the belligerent occupation. The confiscated
territories are allocated for the use of the Occupying power’s settlers and not others,
they never mind for the seizure of agricultural resources and water basins or to
destroy it. These practices can not be accepted as they come in response to the needs
of the military forces of the occupying power in the occupied Palestinian territory.
Thus, they constitute a breach and violation of the provisions of articles (55), (46),

(52) of the Hague Regulations.

This study has shown how the Occupying power and through a variety of
strategies of legitimisation, has steadily expanded its settlements inside the occupied
territory. Also, it has shown that the most dangerous shift in the course of settlement’s

construction is its blatant role in turning the occupation permanent.

In fact, Palestinians have exhausted their ability to withstand the suffering
caused by settlers along with the occupation army in the provinces of the occupied
West Bank, which is now going without the punishment from the competent
occupying power’s authorities where they do not take the Palestinian’s complaints
seriously in respect of settlers attack and making an effort to carry out serious
investigations to prevent crime and assault. Although, the international humanitarian
law obliges the occupying power to provide protection for Palestinian civilians living
in the territories it occupies, but that the facts taking place on the ground indicate that

they feed the settlers violence in the occupied West Bank and encourage settlers to
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Indeed, the Court .has decided questions of legality regarding several
settlements, but only when the issue concerned specific issues of location, as in its
famous decision to overrule the establishment of a settlement on land taken from
private Palestinian landowners®'’. At the same time, the Court has systematically
stated that a general ruling on the settlements’ legality was not needed for the
purposes of deciding?any. g£ ‘i.}rl_grparticular petitions it did consider. Occasionally, the

7 it Sy
Court has also noted that the fate of the settlements will be decided in future peace

agreements between Occupying power and its neighbors®'®.

All what has been mentioned and because of the ICC purposes in fighting of

impunity against the most serious crimes of concern to the international community as
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a whole must not go unpunished and put an end to impunity for the perpetrators of
these crimes and, thus to contribute to the prevention of such crimes, it has become
the duty of the public prosecutor's office to face all the gaps that have prevented over
the last decades the Palestinian people of resorting to the international Criminal Court,
which prevented a fair and clear position to the Palestinian issue and thus it prevents
every member of the Occupying power, whether planed or participated or carried out
of impunity.

After deeply searching into the serious violations by the Occupying power
perpetrated on daily basis in the occupied Palestinian territories, the most important is
the Zionist enterprise settlements and the gradual procedures associated with it; very
dangerous for the Palestinian presence in the WB and is dangerous in its eagerness to
continue and expandA. They control the Palestinian land, its natural resources, the
crossing borders and the restrictions on the Palestinian citizens of their land and their

homes and deprived of all rights guaranteed by all international conventions.

"7 HCJ 390/79 Dweikat v.Government of Occupying power [1980] IsrSC 34(1) 1.
S HCJ 610/78 Oyev v.Minister of Defense [1979] IsrSC 33(2) 113, 131, 134
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framework of neutrality and independency achieves the aspirations of the people
justly and fairly.

Because the International Criminal Court will not consider the crimes committed
only after Palestine's accession to the Rome Statute, the issue of the Israeli
occupying power settlements must be raised as an international crime.

The Settlement construction violates the rights of the occupied peoples enshrined
in the international law with regard to human rights. Among the violated rights, the
right to self-determination, equality, property, a decent standard of life and
freedom of movement.

The Israeli occupying power’s construction and expansion of the settlements in the
occupied territories is an infringement on the rights of the people and the territorial
integrity and a violation of the international laws.

The Foreign governments are supposed to ensure that the laws and regulations that
give taxes breaks for charitable donations or charitable organizations that support
settlements, are laws and regulations consistent with the obligations of
governments to ensure respect for the international law, including the international
law on banning discrimination. For example, many of the American charitable tax
exempted organizations funds the created settlements through the illegal land
seizures, acts of planning and construction with the exclusion of Palestinians from
benefits and similar aid and, continues to violate the human rights of the
Palestinian population in the WB by the continued expansion and land
confiscations, andcontinued restrictions on freedom of movement and other
practices. The US Congress shall ask the General Accounting Office to prepare a

report on the final amounts and uses of tax-free and transferring funding to the
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settlements and the legality of tax exemptions of support in cases of this type, in
accordance with the international obligations of the United States.

Companies that benefit directly from discrimination promptly and impartially has
to review the effects of their activities on Palestinian human rights and to set up
plans to prevent and mitigate these violations, consistently with its own standards
of ethics and with the international standards, such as prepared by the
representative of the Secretary General of the United Nations on companies and
human rights, and the economic cooperation Organization evidence and
development guidelines for the multinational Enterprises, which calls for
companies to respect the human rights of the affected by the companies activities.
For Israel and instead of issuing demolition orders, adhere to "facilitate the work"
in the educational institutions. The human rights obligations on Israel as an
occupying power demanding not to destroy the homes but only as a last resort and
to provide residential alternatives at least equal to what was demolished. In the
rights of individuals at risk of forced displacement, Israel is obliged to pay
compensation for the displaced persons and to allow them to return to their lands.
Israel has to accept its obligations as an occupying power to refrain from
supporting and providing assistance and incentives for settlers and settlements and
regional councils in the WB, including East Jerusalem, to dismantle the
settlements, and guarantee the rights of the Palestinian population.

An immediate end to the discriminatory policies of settlement that works for the
benefit of settlers and harm the Palestinians and to treat them at least equally as

settlers is treated.
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Requests of an invalidity membership of the so-called Israel in the United Nations
for not fulfilling the terms of this membership since 1949, the date of joining the
United Nations, the Partition Resolution 181.

There are interim steps that must be done immediately to reduce the touch of
human rights and violations of the international law as much as possible. This also
requires the governments of the Occupying power to stop the new constructions,
whether in order to establish new settlements or to expand the existing settlements;
and to freeze the new bypass roads, to stop the confiscation of land for these
purposes, the return of all non-built-up lands of the Palestinian villages and cities,
the abolition of planning committees for settlements, thus practically negate the
powers of local authorities, including the preparation of structural and on the
issuance of building permits schemes; desist from encouraging Jewish settlers to

move to live in the settlements originally Palestinian lands.
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6. Apendix

. APPENDIX -1

The most prominent stages of the Palestinian cause in the United Nations:

Every year, the United Nations General Assembly adopts resolutions, confirming the

inalienable rights of the Palestinian people's, including the "right to self-determination

and establish their independent state," the "right of return,

sovereignty over natural

resources,” and the "illegality of settlements."

qu29, 1947: The United Nations General Assembly adopted the Resolution
181, provided the partition of Palestine which at that time was under the
British Mandate; for the establishment of two states: ( Palestine, and Israel)
Decl1, 1948: the United Nations General Assembly adopted the Resolution
194 which protects the Right of Return and Compensation for Palestinian
Refugees.

Octl4, 1974: the United Nations General Assembly adopted a Resolution
recognized the right of Palestinian people to self-determination and
independence.

Nov22, 1974: the United Nations General Assembly adopted a resolution to
recognize the PLO as legitimate representative of the Palestinian people;
where the organization has obtained the observer status at the United Nations,
as "National Liberation Movement".

Nov 2, 1977: the United Nations General Assehably adopted the resolution (B
40/32) that consider Nov 29 of every year a day of global solidarity with the

Palestinian people.
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Aug 20, 1980: the Security Council adopted the Resolution 478, which refused
to recognize Israel's decision to annex Jerusale"m; and considered it a null, void
and illegal.

Novl$5, 1988: The National Council of the PLO declared an "independent
State of Palestine" and accepted the United Nations Resolutions 242 and 383,
which call for Israel’s withdrawal from the Occupied Palestinian Territory in
1967, at that time, the National Council instructed the Executive Committee of
the Palestine Liberation Organization to undertake the Government tasks of
the State of Palestine. Based on the Declaration of Independence, the United
Nations General Assembly adopted a Resolution to replace the nomination of
Palestine in the United Nations from the PLO Mission to Palestine Permanent
Observer.

Jul 9, 2004: the International Court of Justice issued an advisory Opinion
which confirmed that the Israeli wall in the occupied Palestinian territory is
illegal and, Israel must remove and dismantle it and; affirmed the legal
responsibility of the international community to embody the Palestinian right
to self-determination.

Mar 22, 2012 the Human Rights Council of the United Nations decided to
establish an international investigation mission on the implications of the
construction of the Israeli settlements on the Occupied Palestinian Territory,
including East Jerusalem.

Nov 29, 2012: the United Nations General Assembly voted to raise the status

of Palestine at the United Nations to an observer state.
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e APPENDIX -2

The most particular United Nation’s resolutions regarding the Palestinian cause:

e 29 Nov, 1947 the United Nations General Assembly adopted the
Resolution 181 on the future government of Palestine. The resolution
provides for the equality between the two nations while respecting each
other’s rights in the establishment of the two states on the territory of
Palestine, which was under the British Mandate, and both countries must
respect the minorities and the special legal status of Jerusalem.

e 11 Dec, 1948 the United Nations General Assembly adopted the
Resolution 194, which emphasizes that refugeés should be allowed to
return to their homes as soon as possible and, the need to provide
compensation for any caused damages, as jwell as the right to resettle
Palestinian refugees who choose not to return and compensation for their
losses. The United Nations has decided to establish the United Nations
Committee in order to defend the rights of Palestinian refugees.

e Nov 22, 1967 The UN Security Council Resolutions 242 and 338 October
22, 1973 calling for the withdrawal of Israel {from the territories that were
occupied during the 1967 and 1973 wars, and calling for a just settlement
of the refugee problem.

e Dec 6, 1979 the United Nations General Assembly Resolution 34/70,

which emphasizes the need for any solution to the conflict, in conformity

with the right to self-determination, regardless of whether the parties will

negotiate on?

311




o Dec 15, 1988 The General Assembly resolution 43/177, which recognizes
the Palestinian announcement in 1988 of a Palestinian state in line with the
UN Resolution 1817

e Security Council resolutions 476, 480, 1322, 1397, 1402 and 1403 for the
years (1980, 1980, 2000, 2002, 2002, 2002), respectively, which reaffirms
on the fundamental principle of the international law and the United
Nations, where acquisition, possession or conquest of territory by force is
not ac;:eptable, in addition to the unconditional application of the fourth
Geneva Convention on the civilian population in the occupied territories.
The resolutions 1405 on Apr 2002, 1435 of Sep 2002, 1515 Nov 2003,
1544 May 2004, 1850 of 2008, and 1860 of 2009 are also of great relation
to the Palestinian cause.

e The 63rd session of the General Assembly of the United Nations adopted a
number of resolutions on the Palestinian issue. These important resolutions
are related to : the permanent sovereignty over the natural resource in the
occupied Palestinian territories’'®, the right of the Palestinian people to
self-determination®®’, the Palestinian refugeesm, the displaced persons in
1967°%, the work of the Special Comrittee to Investigate Israeli

Practices®”, the applicability of the Fourth Geneva Convention®*, the

519 A/RES/63/201
520 A/RES/63/165
321 A/RES/63/91
522 A/RES/63/92
523 A/RES/63/99
524 A/RES/63/96
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peaceful settlement of the Palestinian issue’®, the Israeli settlements®*® and

the Israeli practices in the occupied Palestinian territories’

27

325 A/RES/63/29
526 A/RES/63/97
327 A/RES/63/98
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