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ABSTRACT

Following Orientalists, Muslim scholars working in the post-colonial world on Islamic
criminal law have generally considered the various schools of Islamic law to be based on a
common legal theory. Consequently, they adopted a policy of picking and choosing from
different schools. The Hanafi doctrine of siyasah, which recognizes the parameters of the
authority of the government and the judiciary, has almost wholly heen ignored. The focus
has, instead, been directed at the concepts of hudid, gisas and ta Zir; areas which are more or
less fixed by the texts of the Qur'an and the Sunnab. Calls for reform have touted such vague

concepts as the ‘dictates of human pature’ and ‘reason’.

This dissertation presumes that every school of Islamic law represents a distinct legal
theory and system of interpretation. The most distinctive feature of Hanafi criminal law is its
classification of rights which determines the legal consequences of various crimes ranging
from the limits of punishments and standard of proof to the possibility of pardon and
compromise. Hanafi jurists occasionally use the term 14 Zirfor private disciplinary action and
at times use it in the context of their discussion on the hududand giszspunishments. The latrer
is a particular form of siyzseh, though it retains some peculiar features of its own. General
criminal law is governed by the doctrine of siyasab and, thus, the government should focus on

siyasah for improving its criminal justice system in accordance with the general principles of

Islamic law.



Using the methodology of takbrij, or reasoning from principles, the dissertation

examines the implications of siyasab for reforming Pakistani criminal law and concludes that:

Blasphemy by a Muslim attracts the consequences of the badd of apostasy, while
blasphemy by a non-Muslim is a siyasab crime;

The only way to delink the crime of sexual violence from the hadd of zina is to
define it in a way that does not require the allegation and proof of sexual
LNtercourse;

The existing definition of ga#l-e-amd is based on the principles of common law and
it must be replaced by a narrow definition of gatl-e-amd based on the principles of
Hanafi law;

The subjective standards for determining fasad fi *l-ard mentioned in Section 311 of
PPC must be replaced by clearly defined objective standards;

The hadd or gisas offence “liable to 14Zir” is a misnomer and must be replaced by
separate siyasah crime;

The government can develop the law of evidence regarding siyasab crimes in the
light of the general principles of Islamic law, and can make circumstantial or

indirect evidence admissible in these cases.

The process of Islamization will not bear fruit unless the judiciary gets rid of the
presumption that Pakistan is a common law country and realizes its legal duty of interpreting

all laws in the light of the principles of Islamic law.
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INTRODUCTION

" and Islam is “the state religion™ of Pakistan. The Pakistani

Pakistan is an “Islamic Republic
Constitution upholds the principle of God’s sovereignty over the entire universe’ and asserts
that all the existing laws shall be brought into conformity with “the injunctions of Islam as
laid down in the Holy Qur'an and [the] Sunnab” and that future legislation will be in
accordance with these injunctions.’ For helping the Parliament in achieving this purpose, the
Constitution established the Council of Islamic Ideology (CII).” After the military coup of
1977, the Chief Martial Law Administrator came up with major changes in the legal system in
the name of “Islamization” of laws.® The emphasis, however, has been on the provisions of
Islamic law relating to the hudid and the gisascrimes and the existing provisions of criminal

law were brought under the rubric of t zir.”

As common law divides legal rights into public and private and considers crime a
violation of public right while Islamic law divides legal rights into three kinds - rights of

God, of individual and of community - and prescribes punishments for violations of these

'Constitution of the Islamic Republic of Pakistan, 1973, Article 1 (1).

1bid., Article 2.

*Tbid., Preamble, First Para. This is the famous “Objectives Resolution™ of 1949. By virtue of Article 2-
A, inserted in the Constitution through the Fighth Amendment in 1985, the provisions of this Resolution now
forms operative part of the Constitution.

Ibid., Article 227 (1).

* Ibid., Article 228.

* An important change relates to the establishment of the Federal Shariat Court which can nullify a law
which it finds repugnant to the Islamic injuncnions. See for details: Section 6.2.1 of this Dissertation.

" Three “Hudood QOrdinances” relating to the Offence of Zina, the Offence of Qazf and the Offences
against Property and a Prohibition Order relating to the Offence of Prinking were promulgated in 1979. The
Qisas and Diyar Ordinance was delayed and could only be promulgated in 1990. See Chapters Six and Eleven of
this Dissertation for details.
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rights. The very nature of crime and criminal law is different in these legal systems.® Hence,
the unnatural amalgamation of the principles of Islamic law and those of common law has
resulted in creating anomalies. The nearest match to the common law concept of “crime” 1n
Islamic law is the concept of “siyasah” which Muslim jurists consider violation of public right.
However, the concept of siyaseh has generally been ignored in the discourse on Islamization
of the Pakistani criminal law as most of the scholars in the postcolonial world have equated
concept of “the right of God” with “public right” and also ignored the distinctions between

the concepts of siyisah and ta‘zir.’

The present dissertation digs out the concept of siyasah and assumes that this concept
can offer better solutions for the more complex problems of the Pakistani criminal justice
system such as blasphemy, rape, pardon in murder cases and honor killings as well as
admissibility of the testimony of women and non-Muslims. For this purpose, the dissertation
first dispels the basic assumption of the modern scholars that the various schools of Islamic
law as based on a common legal theory and presumes that every school of law is a distinct
system of interpretation based on a distinct legal theory.” Thus, after highlighting the
peculiar features of the legal theory of the Hanaft School, it elaborates the characteristic
feature of the Hanafi criminal law, namely, its classification of legal rights." After recognizing

the legal consequences of the violations of various rights and clearly identifying the

¥ This is elaborated in detail in Chapter Four and Five of this dissertation.

? See Chapter One.

' This explains why the junists emphasized following a particular school in toto and disdained picking
and choosing among the opinions of vanous schools,

" This classification of rights forms the backhone of the Hanafi criminal law.
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parameters of the doctrine of siyasah, the dissertation examines some complicated issues of
Pakistani criminal law and tries to find out solution to these problems with the help of the

Hanafi doctrine of siyasab.

The Dissertation is divided into twelve chapters and three appendices.

Chapter 1 shows that modern scholars have generally ignored or summarily treated
the doctrine of siyzsah in Hanafi criminal law. It shows that both Western and Muslim
scholars in the post-colonial world primarily concentrated on the works of Hanbali jurists,
particularly on IbnTaymiyyah and Ibn al-Qayyim, and have equated their doctrine of siyasab
with the Hanaft doctrine. This, in fact, is based on another wrong assumption, namely, that
“Islamic law” is based on a “common legal theory” and that schools of law do not have
significant differences. The basic contention of this dissertation is that every school of law is a
distinct legal system based on a distinct legal theory. As such, the Hanafi doctrine should be
extracted from the Hanafi manuals using proper Hanafi methodology. Another point
elaborated in this chapter is that instead of “separation of theory and practice” and tension
berween rulers and jurists - the view expounded by expounded orientalist scholar like Ignaz
Goldziher, Joseph Schacht and N. J. Coulson - there was an elaborate “division of labor”
berween the rulers and the jurists and the Hanafi doctrine of styzsah, as rediscovered by Imran

Ahsan Khan Nyazee, is the key to understanding this division

The next two chapters concentrate on questions about methodology. Chapter Two

critically examines the methodology of the Muslim scholars working in the post-colonial
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world on Islamic criminal law and discusses the Report on the Hudood Laws Reforms
prepared by the Council of Islamic Ideology.

Chapter Three first expounds the Hanafi methodology for deriving detailed rules of
Islamic law and then elaborates the methodology of tzkhrij or reasoning from principles for
extending the law 1o new cases without undoing existing law.

Chapter Four highlights the characteristic features of Hanafi criminal law and
elaborates the broader parameters of the doctrine of siyzsab in the context of criminal law on
the basis of the work of the elders of the School-Sarakhsi, Kasani and Marghinani.

Chapter Five critically examines the work of the later Hanafi jurists who - under the
influence of other schools, particularly the Shafi‘i school- confused siyasah and ta Zir. Modern
scholars of the post-colonial world have aggravated the confusion by building upon it.

The rest of the seven Chapters apply the doctrine of siyzsab on some contentious
issues of the Pakistani criminal law. The issues selected for analysis are: blasphemy, rape,
homicide and standard of evidence for proving various crimes. The reasons for selecting these
1ssues are: first, they aptly show the scope and utility of the Hanafi doctrine of siyaszb in the
context of criminal law; two, scholars have generally examined these issues from the
perspective of hudud and gisas and have generally suggested picking and choosing between
various schools or restructuring the whole bulk of Islamic criminal law. This dissertation
holds that the doctrine of siyZsab can come up with viable solutions for these issues without
undoing the established norms of hudid and gisas; three, the issues of blasphemy and rape
show the interplay between hudid and siyasab,homicide shows the relationship of gisas and
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siyasab, and the issues of evidence show that siyisah can cater to the needs of the
contemporary world without changing the law of hudid and gisas.

The scope of siyasab in the context of the law of blasphemy has been examined in
three Chapters. Thus, Chapter Six explores the historical development of the Pakistani law of
blasphemy and frames issues which are then examined critically in the next two Chapters.
Chapter Seven first examines the nature and scope of the crime of blasphemy in Islamic law
and then explores in detail the Hanafi manuals about the legal consequences of blasphemy
when the accused is 2 Muslim. It concludes that the Hanafi School considers this form of
blasphemy a sub-category of apostasy and applies the principles of apostasy to this case.
Chapter Eight first explores the Hanafi manuals on the legal consequences of blasphemy
when the accused is 2 non-Muslim and concludes that the Hanafi School considers it a siyzsab
cnme in this situation. After this it examines the question of violation of the personal rights
of the Prophet, upon him blessings and peace. Finally, it gives suggestions for improving the
exasting Pakistani law on blasphemy.

Chapter Nine applies the Hanafi doctrine of siyassh on the crime of sexual violence
and after critically examining Pakistani law and expounding the Hanafi law on the issue, it
gives suggestions for improving the existing Pakistani law,

Chapter Ten first explores the general principles of Hanafi law about testimony and
the standard of proof for various categories of crimes and then critically examines the

arguments of modem scholars who call for rejecting these standards and accepting the
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testimony of women and non-Muslims as well as circumstantial evidence in hudid and gisas
cases.

Chapter Eleven elaborates how the Pakistani judiciary compelled the Parhament to
Islamize the law of homicide and examines the various leading cases. It then gives a broader
picture of the issues in the law of gisas and diyat relevant from the perspective of the doctrine
of siyasab. These issues are examined in detail in Chapter Twelve which also gives
recommendations for improving the existing Pakistani legal regime.

Three Appendices have been added to the dissertation.

Appendix One lists fifty-four general principles of Hanafi criminal law extracted from
Kitab al-Hudnd of al-Mabsat of Imam al-Sarakhsi. The principles have been categorized for the
ease of understanding and the original Arabic text is accompanied by English translation.
Brief explanations of these principles have been provided in the footnotes.

Appendix Two gives excerpts from the monumental work of Al3’ al-DinAbi "1-Hasan
‘Al b. Tbrahim al-Tarablusi titledMu in al-Hukkim fi-ma Yataraddadubayn al-Kbasamayn min
al-Abkam on the doctrine of siyasah, elaborating the main features of the doctrine, its place in
the general scheme of Islamic law and its relationship with the higher objectives of Islamic
law.

Appendix Three gives excerpts from the risaglah of Ibn‘Abidin on the effect of
repentance of the convict of blasphemy where he summarizes the whole debate in the Hanafi

School on the issue and then gives arguments for preferring the official position of the School.
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Finally, the findings of the dissertation have been recorded and concrete suggestions
have been given for improving the Pakistani criminal justice system in the light of the Hanafi
doctrine of siyasab.

At the end of this introduction, it may not be out of place to make a point about the
use of the sources for ascertaining the “official position” (zahir al-madhbbab) of the Hanafi
School. As explained in detail Chapter Three, the present dissertation is based on the
presumption that every school of Islamic law is an internally coherent legal system. I,
therefore, focuses primarily on the expositions of the Hanafi School only; although, where
needed, references to the views of the other jurists have also been briefly made.

For understanding and explaining the legal principles of the Hanafi School, the
dissertation primarily and heavily relies on the great compendium of Islamic law, the &/
Mabsirof Shams al-A’immah AbG Bakr Mubammad b. Abi Sahl al-Sarakhsi (d. 483 AH/1090
CE). The reasons are manifold. First, Mabsir is the commentary on al-Kafi fi Furi* al-
Hanafryyah which, in turn, is the abridged version of the six most basic and most authentic
texts of the School - the Zahir al-Riwdyab - written by Imim Muhammad b. al-Hasan al-
Shaybani (d. 189 AH/805 CE}, the disciple of Imam Abu Hanifah al-Nu‘man b. Thabit (d.
150 AH/767 CE), the founder of the School. Second, it is the most authoritative commentary
of the Zabir al-Riwayab; so much so that the Hanafi jurists have explicitly and unequivocally

stated that anything that goes against Mabsist is definitely not the official position of the
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Hanafi School.” Three, Sarakhsi was among the mujtabidin fi 'Fmasa’il ~ those who
authoritatively determine the official position of the School on the already decided cases and
extend the law to new cases. As such, his position on an issue has been considered conclusive
by all those who have come after him. Four, Sarakhsi not only elaborates the meaning and
necessary implications of a principle, but also relates it to other principles, differentiates
berween the apparently similar cases and brings under the umbrella of one principle several
cases from different branches of law. This helps immensely in understanding the law and the
legal reasoning adopted by the jurists of the School. Five, Mutin (pl. of matn) were
composed by the jurists of the School for codifying the official position of the School and the
most authoritative of these Mutan s Bidayat al-Mubtadi (along with its commentary al-
Hidayah) both written by Imam Burhan al-Din ‘Ali b. Abi Bakr al-Marghinini (d. 593
AH/1197 CE). Those familiar with the manuals of the Hanafi jurists know very well that
Marghinani heavily relies on Sarakhsi. Along with these two most authoritative Hanafi
jurists, the dissertation further relies on another authoritative and very influential exposition
of the School, the Bada’i* al-Sana’i‘ fi Tarth al-Shara’i” of Malik al-“Ulama’ ‘AlZ’al-DinAbii
Bakr b. Mas‘ad al-Kasani (d. 587 AH/1191 CE).

Effort has been made to ascertain the position of the School in all these three sources,

although at times reference has been given to only one or two of them. Works of the later

" Muhammad Amin Ibn ‘Abidia al-Shimi, Sharb UgidRasm al-Mufti (Lahore: Sohail Academy,
1396/197¢6), 15-16.

" Professor Imran Ahsan Khan Nyazee (b. 1945), an authority on Ilamic law and junsprudence, says
that al-Sarakhsi had a “powerful legal mind” and that “there is no otber law book in the entire Islamic legal
literature that can match the power of this book.” Imran Ahsan Khan Nyazee, Theories of Ilamic Law: The
Methodology of litibad (Islamabad: Islamic Research Institute, 1994), 60.
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jurists have been studied with due care and, where necessary, have been checked for
compatibility with these three works. Among the later jurists, the dissertation primarily relies
on Radd alMubtar ‘ala al-Durr al-Mukhtar Sharh Tanwir al-Absar, also known in the
subcontinent as Shami, written by Khatimat al-Muhaqqiqin al-‘Allimah Mubammad Amin

Ibn ‘Abidin al-Sbimi (d. 1252 AH/1836 CE).



CHAPTER ONE: POST-COLONIAL DISCOURSE ON SIYASAH IN ISLAMIC
CRIMINAL LAW

INTRODUCTION

“Siyasab is a strict law (shar® mughallaz)”, says “‘Ala’ al-Din Abti "1-'Hasan “Alt b. Ibrahim al-
Tarablusi(d. 844/1440), “and 1t is of two kinds: siyasah zalimah (tyrannical administration)
which Islamic law prohibits; and siyasab @dilab (just administration), which takes the right
from the unjust, prevents numerous forms of injustice, deters those who seek mischief (fzsad)
and helps in achieving the objectives of the law.”! Throughout Muslim legal history, this
doctrine of siyasah developed by Hanafi jurists has played an important role in the
administration of justice. Thus, not only the ganin of the Ottoman sultans’ was based on
styasah but also the mabzarnama of the Mughal Emperor Jalal al-Din Muhammad Akbar (d.
1605) primarily relied on the authority of the ruler to have the final word in matters of

dispute.” Moreover, even the British invaders in the Indian sub-conrinent initially resorted to

“AlZ’ al-Din Abf "l-Hasan ‘Al b. Ibrahim al-Tarablusi, Mun af-Hukkim fi ma Yataraddadu bayna
{-Kbasmayn min al-Abkam (Cairo: n.p., n.d.), 207. The Hanafi jurists in their manuals of law give some passing
remarks to siyaszh, generally in the chapters about the hudid and giszs punishments, but the most elaborate
discussion on this doctrine is found in M " in al-Hukkam of Tarablusi who was a judge in Tripoli. Some excerpts
from this monumental work are given in Appendix One of this dissertation.

*For an interesting discussion on the ginin and siyiseh and their relationship with shari‘zh during the
reign of the great Ottoman sultan Suleyman the Magnificent, see: Mehmet Sakir Yilmaz, “Crime and
Punishment in the Imperial Historiography of Suleyman the Magnificent: An Evaluation of Nisanci Celalzade’s
Views”, Acta Orientalia Academiae Sientiarurn Hungaricae, 60:4 (2007), 427445,

*See for the text of the mabsarnima of Akbar; Nizim al-Din, Tabagat-i-Akbari (Calcutta: Royal Asiatic
Society, 1936), 2:523-24. Sce for details: Ishviaq Hussain Qureshi, The Administration of the Mughal Empire (New
Delhi: Atlantic Publishers, 1990). See also: Sheikh Muhammad Ikram, Rid-eKawthar (Lahore: Idira-e-Thagafat-
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this doctrine for asserting the power 1o punish ‘miscreants’.* Later, however, as the British
consolidated its power and asserted “sovereign rights” on the basis of conquest, it abandoned
the doctrine of siyzsah.” In the post-colonial discourse on Islamic criminal law, siyasa? has
generally been ignored or its role undermined.® Even when some scholars have worked on the
general doctrine of siyasab, they have mostly concentrated on the works of Hanbali jurists,
particularly the illustrious Ibn Taymiyyah and his disciple, Ibn al-Qayyim, in the context of

‘public policy’ and ‘political economy’.

This Chapter first highlights the problems with the approach of Orientalists on the

doctrine of siyzsab after which it critically examines the general trend among Muslim scholars

e-Islamiyyah, 1982). See for a critical view of this mabzarnima: Abu Bakr Siddique, Shaikh Abmad Sarbindi and
His Reforms (Dhaka: Khankah-e-Mujaddidiyya, 2011), 90-96.

* For example, Warren Hastings,the first Governor-General of Bengal from 1772 and of India from 1773
to 1785, wanted the Brtish magistrates to interfere with indigenous courts n order to “supply the deficiencies
and correct the irregularities” in Islamic sentencing andhe justified this interference on the grounds of styasab.
See for details: Scott Alan Kugle, “Framed, Blamed and Renamed: The Recasting of Islamic Jurisprudence in
South Asia”, Modern Asian Studies, 35:2 (2001), 257-313.

*This particularly becarne obvious after India was annexed into the Britsh Empire and was termed as
British India in 1858, Henceforth, the British Parliament exercised powers of legislation for India and, thus, it
passed the Indtan Penal Code in 1860 which altogether ignored the principles of Islamic law.

*This was because of the wrong presumption that the various schools of Islamic law were based on a
“common legal theory™ and thus it was permissible to switch over between these schools and mix up the
opinions of various jurists. The fact remains that the concept of siyasab as expounded by Ibn Taymiyyah and Ibn
al-Qayyim- though originally borrowed from the Hanafi expositions - was based on principles and
presumptions distinet from those of the Hanafi School. See below for details.

"See, for instance: Ibrahim ‘Abd alRahim, al-Siyassh al-Shar'tyyab: Mafbimuba wa Masidiruba wa
Maalatsha (Cairo: Dar al-Nasr, 1427/2006); Ahmad ‘Abd al-Salam, Drrasat fi Mustalah al-Siyasah ‘ind al-‘Avab
(Tunisia: 1978); Bernard Lewis, The Political Language of Islam (London; University of Chicage Press, 1988), 9-
23; idem, “siyasa” in A. H. Green (ed.), In Quest of an Islamic Humanism: Arabic and Ilamic Studies in Memory of
Mubamed al-Nuwaibi (Cairo: 1984), 3-14; Fauzi M. Najjar, “Séyase in Islamic Political Philosophy”, Michael E.
Marmura [(ed.), Ilamic Theology and Philosophry: Studies in Honour of George E. Hourani (Albany, 1984), 92-111;
Mohamad Hashim Kamali, “SéyasahShar ‘tyyah or the Policies of Llamic Government”, The American Journal of
Islamic Social Sciences, 6:1 (1989), 59-80; Yosseff Rapoprt, “Royal Justice and Religious Law: “Siyasab and Shari‘ah
under the Mamluk”, Mamluk Studies Review, 16 (2012}, 71-102.



in the post-colonial world on Islamic criminal law. Finally, it shows how of late the original

doctrine of siyZsab in the Hanafi criminal law has been rediscovered.

1.1 PROBLEMS IN THE POST-COLONIAL DISCOURSE ON SIYASAH
This Section brefly discusses some of the problems in the approach of Orientalists® towards

Islamic law, in general, and the doctrine of siyzsah, in particular. It shows that Orientalists
primarily focused on non-legal sources and there too only on a few selected works and that
they generally ignored or undermined the proper manuals of Islamic law, particularly those
of the Hanaff School. After this, it highlights a few significant problems in the works of the

Muslim scholars who worked on Islamic criminal law in the post-colonial world.

1.1.1 Three Kinds of Works on Islamic System of Government

Ann Lambton (d. 2008) asserts that works on Islamic political economy can be divided into

three broad categories:

Broadly speaking three main formulations can he distinguished; the theory of the
jurists, the theory of the philosophers and the literary theory, in which 1 would

include primarily, mirrors for princes, but also the expositions of the administrators,

* It is not generally accepted that “Orientalism” was part of the larger enterprise of colonialism. See for
the monumental work of Edward Said on thus issue: Orientalisnt (London: Penguin, 2003).



since these are put forward mainly in literary works, and the scattered observations of

historians on the theory of state.’

This classification has generally been accepted by the modern scholars.®Western scholars
have generally ignored the so-called “theory of jurists” and lictle, if any, discussion is found m
their works on the way the Muslim jurists analyze in their law manuals issues of political
economy. The books titled al-Abkam al-Sultaniyyab, such as those written by Abii *]-Hasan al-
Mawardi (d. 450 AH/1058 CE) and Abt Ya‘la al-Hanbali, are not books of law-proper even if
their authors were renowned jurists.'” The same is true of a/-Siyasab al-Shartyyab written by

the great Hanbali jurist of thirteenth century Ibn Taymiyyah.”

As far as the proper manuals of law are concerned, the Hanafi jurists generally give

some passing remarks to the doctrine of siyzsab while elaborating the rules about hudizd,

Ann K. S. Lambton, State and Government in Medieval Islam: An Introduction to the Study of Klamic
Political Theory: The Jurists (Oxford: Oxford University Press, 1981}, xvi.

* See, for instance, John Kelsay, Arguing the just War in Islam (Cambridge: Harvard University Press,
2009), 4344, Kelsay gives ‘the theory of the jurists’a very interesting title: “the shari'a reasoning”. Explaining this
way of reasoning Kelsay says: “A/shari’z stands for the notion that there is a right way to live. The good life is
not a matter of behaving in whatever ways human beings may dream up. It is a matter of “walking” in the way
approved by God; or, reflecting the notion of Islam as the natural religion, the good life involves behavior that is
consistent with the status of human beings as crearures...Once God created the world in which we live... he did
so in a way thar distinguished right from wrong, good from evil. Further, God ser these distinctions in the
context of a world that ultimately moves toward judgment. On the great and singular day which the Qur'an
speaks of in terms such as alakbira (the hereafter) or yawm al-din(the Day of Judgment or of Justice), human
beings will see clearly the rewards or punishments they have acquired by acting in certain ways” {Ibid., 44).

Niyazee, Theories of Islamic Law, 12.

“Ahmad b. ‘Abd al-Halim Ibn Taymuyyah al-Harrini, al-Siyiseh ai-Shar‘tyyab fi Iilah al-R25 wa al-
Ra'iyyah, ed. ‘Ali b. Muhammad al-“Imran (Jeddah: Islamic Figh Academy, n.d.). ithaled Abou 7! Fadl peine:
out that even on the issue of rebellion the Western academia has generally ignored the views of the jurists which
are found in the sections on Abkam al-Bughib in the classical manuals of figh. (Rebellion and Violence in Ilamic
Law (Cambndge: Cambridge Universiry Press, 2001, 8). See, for a detailed criticism on the discourse of the
Western scholars on rebellion in Islamic law: Sadia Tabassum, “Recogaition of the Right to Rebellion in Islamic
Law with Special Reference to the Hanafi Jurisprudence”, Hamdard Islamicus, 34:4 (2011), 55-91.



gisasand ta‘zir.” Sometimes they refer to it while discussing the law of war in the chapters on
styar."By far the most elaborate discussion on the doctrine of siyzsah is found in Mu'in
al-Hukkam of ‘Ala’ al-Din Abi |- Hasan ‘Ali b. Ibrahim al-Tarablusi {d. 844/1440) who was a
judge in al-Quds. ® Another important work is the risaleh of the great jurist of the
thirteenth/nineteenth century ‘Allimah Muhammad Amin b. ‘Abidin al-Shami {(d. 1783
AH/1836 CE) on the issue of blasphemy. The title of this 7iszleh is very suggestive: Tanbib
al-Wulab wa *I-Hukkam alz Abkam Shatim Khayr al-Anam aw Abad Ashabibi al-Kivam ‘alayhi
wa ‘alayhim al-Salab wa *l-Salam [Wakeup Call for the Governors and Officials on the Rules
Applicable to the One Who Shows Disrespect for the Best of the Creatures or Any of His
Noble Companions {on him and them blessings and peace]. “As the Hanafi School brings the

offence of blasphemy committed by a non-Muslim under siydsab, Ibn ‘Abidin provides

Y See Chapter Five of this dissertation for details.

" For instance, Muhamamd b. al-Hasan al-Shaybini mentions the report about the Prophet’s ordering
tough investigation of a prisoner and Abi Bakr Muhammad b. Abi Sahl al-Sarakhsi explains that this was done
by way of siyasah. Sharb Kitahal-Siyar al-Kabir, ed. Hasan Isma‘il al-Shifi‘f, (Beirut: Dar al-Kutub al-‘Tlmiyyah,
1997), 1:147. At another place, he mentions that after giving quarter to some persons if anyone of them expresses
disrespect for the Muslim ruler, he may discipline him by appropriate punishment as ignoring this goes against
the principles of administration and siyasab (Ibid., 2:112), There are many other interesting instances iu Sharh al-
Siyar al-Kabir of the use of siyasah by the ruler. ’

Y:ala’ a-Din Abu *-Hasan ‘Ali b. Ibrahim al-Tarablusi, Muin al-Hukkam fi ma Yatavaddadu baynaz
1 Khasmayn min al-Abkam (Cairo: np., nd), 207-217. Muhammad Amin b. ‘Abidio al-Shami says that if a
person wants 1o have a deep understanding of the doctrine of siyasab, he should carefully study the work of al-
Tarablust (Radd al-Mubtar ‘ali alDurv al-MukbtirSharbTanwtr al-Absar (Riyadh: Dar ‘Alim al-Kuwb,
1423/2003), 6:20).

' Muhammad Amin b. ‘Abidin al-Shimi, Mgjmiar Rasi’il Ibn ‘Abidin (Damascus: al-Maktabah
al-Hashimiyyah, 1354/1935), 1: 317-370. Recendy, this nis#ab has been edited and published separately as:
Tankih al-Wulzh wa |-Hukbim ‘ali Abkam Shatim Kbayr 'I-Anam aw Abad Ashabih al-Kiram, ed. Abu Bilal
al-Adani and Murtadi b. Muhammad (Cairo: Dar al-Athar, 1428/2007).



interesting details of this doctrine. He also refers to a few orders promulgated by different

sultans at various times and comments on their implications.”

How can one explain this summary treatment of the doctrine of siyasab in the proper
manuals of figh? Is it because of the “separation between theory and practice” as envisaged by

Orientalists?

1.1.2 The Separation of “Theory” and “Practice”

Orientalists - from Goldziher to Schacht and Coulson ~ have envisaged a kind of tension and
conflict berween the jurists and the rulers - first Umayyad and later Abbasid - and that the
law practiced and official courts was not the one that is found in the manuals of figh
composed by jurists.”® Denying authenticity of the Sunnab of the Prophet (peace be on him)}
and the compilations of the traditions and rejecting the legal precedents cited by the jurists,

these Orientalists portray a very different picture of Islamic legal system.” Adding further to

VTanbih ol Wuiah wa - Hukkam, 79. This discussion has some valuable material for understanding the
Hanafi doctrine of siyasab in the context of criminal justice system.

¥ For an exposition of this theory, see Ignaz Goldziher, Introduction to Islamic Law and Theology, trans.
A. R. Hamor (Princeton: Princeton University Press, 1981); Joseph Schacht,Origins of Mubammadan
Jurssprudence (Oxford: Oxford University Press, 1953); idem, An Introduction to Islamic Law {Oxford: Oxford
University Press, 1964). See also Noel J. Coulson,d History of Isiamic Law (Edinburgh: Edinburgh Universicy
Press, 1964); idem, Conflicts and Tensions in Ilamic Jurisprudence (Chicago: Universiry of Chicago Press, 1969).
Some of the Muslim scholars are also influenced by this theory (See for instance, Mohammad Hashim Kamili,
Principles of Islamic Jurisprudence (Petaling Jaya: Pelanduk Publicarions, 1989), xvii). See for a detailed crticism
on this theory, Nyazee, Theories of Islamic Law.

** See for a detailed critical review of the theory of Schacht: the unpublished PhD Dissertation of Zafar
IshaOq Ansari utled The Early Development of Figh in Kufab with Special Reference to the Works of Abi Yiisuf and
Shaybani (McGill University, 1966) and Nyazee, Theories of Ilamic Law. For detailed deconstruction of
Schacht’s views on hadith, see: Muhammad Mustafa al-A‘zami, Studies in Early Hadith Literature (Lahore: Sohail
Academy, 1987). For an exhaustive analysis of the western criticism on the compilation of the Quranic text, see:
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the confusions, they envisage that the various schools of Islamic law (al-madbahib al-fighiyyah)
followed a “common legal theory” and that they differed only in minor details.” Hence, they
pave the way for a kind of “juristic eclecticism” or “pick and choose” between the opinions of

the different jurists.”

This scheme of the things in which the junsts and the rulers are placed in two
opposing camps fighting for authority, with each camp fabricating legal precedents for giving
authenticity and sanctity its position, not only undermines the worth of the Islamic legal
manuals but also creates many confusions and misunderstandings about the working of the
Islamic legal system.” From this perspective, figh as developed by the jurists was “theory” and
siyasah as actually administered by the government officials and judges was “practice” and the

two were poles apart.”

The problem is further aggravated when they further assert that even in the domain of
the jurists the law (figh) was developed independent of the legal theory (us#l a/igh) and that
the two fields had no link with each other.? This is based on the presumption that Imam

Muhammad b. Idris al-Shafi‘? (150-204 AH/767-819 CE) was the founder of us&! al-figh and

idem, The History of the Qur'anic Text from Revelation ro Compiation (Leicester: UK Islamic Academy,
1424/2003).

* Schacht, Introduction to Islamic Law, 57-68; Coulson, A History of Islamic Law, 75-85.

U gehache, Introduction to Islamic Law, 67-68.

¥ These wrong assumptions are found in works of many moedern scholars, including those who
compiled the CII Report or reforms in the Pakistani Hudood Laws. See Chapter Two for details.

B Schacht, fntroduction to Klamic Law, 54-57 and 91-92.

bid., 4548,



much of figh was developed and compiled by the jurists before that.”” What was, then, the

legal theory of those earlier jurists who preceded Imam al-Shafi‘??**

1.1.3 Focus on Selected Works

For examining the working and structure of the various governments in Islamic history, these
Orientalists focused on a few selected works, mostly written by jurists belonging to the
Shifi‘i School. For instance, Hamilton Gibb and others assert that Muslim jurists generally
preached passive obedience to tyrant rulers even when “theoretically” they put very strict
conditions for the eligibility of a person to rule Muslims.” They further assert that the later
jurists even theoretically abandoned those conditions and equated power with validity and,
thus, justified the ruler of the usurpers.”® For this purpose, they generally cite passages from
Mawardi, Juwayni, Ghazili and Ibn Jami‘ah - all of whom belong to the Shafi‘i School.” As

far as the doctrine of siyasah is concerned, generally they focus on the works of the later

“ImamAbi Hanifah alNu'min b, Thabit (80-150 AH/699-767 CE] died in the same year in which
Imam al-Sh3fi*i was born and, of course, before his death AbG Hanifah bad succeeded in developing a whole
bulk of Islamic law.

%As noted earlier, apart from the unpublished PhD Dissertation of Ansari {The Early Development of
Figh in Kufah)and the published work of Nyazee (Theories of Ilamic Law), very little work has been dene on the
methodology (or methodologies) of these earlier jurists.

H, A. R. Gibb, “Constiturional Organization” in Majid Khadduri and Herbert J. Liebesny (eds.),
Origin and Development of Islamic Law (Washington DC: Middle East Institure, 1955), 6-14.

*Ibid., 19.

ZIbid. See for more details: Lambton, State and Government, op. cit.



Hanbali jurists, Ibn Taymiyyah and Ibn al-Qayyim.” The works of the Hanafi jurists have

generally been overlooked or dealt with suspicion and doubt.”

1.1.4 Confusing the Right of God with the Right of State
The work of ‘Abd al-Qadir ‘Awdah (d. 1954) titled al-Tashri‘ al-f/ina’% al-Islami Mugaranan bi

1-Qaniin al-Wad' is one of the fundamental sources for scholars working on Islamic criminal
law in the post-colonial world.”” This work undoubtedly contains some invaluable material

on the subject. However, the doctrine of siyaseh has not been analyzed in depth in this work.

‘Awdah refers 1o the fact that the hudiid punishments are deemed the rights of God.”
He also points out that one of the legal consequences of considering hudid as the rights of

God is that these punishments cannot be pardoned by any human authonty.™ Still he does

*Ahmad b. ‘Abd al-Halim Ibn Taymiyvah al-Harrini, alSivisab al-Shariyyah fi Islabi al-R3% wa al-
Ra'tyyab, ed. *Ali b. Muhammad al-‘Imran (Jeddah: Islamic Fiqgh Academy, n.d.). See also: Muhammad Salih al-
‘Uthaymin, SharbKitab al-Siyasah al-Shar ‘tyyah li Shaykeh al-Islam Ibn Taymiyyah (Beiruv: al-Dir a-‘Uthminiyyah,
1425/2004). Shams al-DinMuhammad b.Abi Bakr Ibn Qayyim al-Jawziyah, I'lam al-Muwagqgi‘in ‘an Rabb al-
“Alamin, ed. Abl “Ubaydah Mashhiir b, Hasan (eddah: Dar Ibn al-Jawzi, 1423); idem, ol-Turng al-Hukmiyyab fi
‘{-Styasah al-Shartyyah, ed. Nayif b. Ahmad (Makkah: Dar ‘Alim al-Fawa'id, 1428).

" An example of this suspicion is the way the Western scholars as well as some Muslim scholars
undermine the authenticity of the works of Shaybani. Thus, Khaled Abou El Fadl doubts if Shaybani really
wrote these works, particularly those dealing with issues of war and peace (al-Shar al-Kabir and af-Siyar al-
Saghir). The reason he forwards s very interesting: that the views expressed in these books are highly developed
and could not have been written by Shaybani! (Rebellion and Violence, 144). As Tabassum uotes: “It not only
nnderestimates the genius of that great jnrist but also ignores the way schools of Islamic law developed.”
“Recognition of the Right to Rebellion”, 60.

*Abd al-Qadir ‘Awdah, af-Tashri® al-Jinat al-Islami Mugiranan bi °-Qanin al-Wad'i, Beirut: Dar al-
Katib alArabi, n. d

*Ibid., 1:78-79.

MTbid., 79.



not appreciate the fact that if the rights of God are deemed equivalent to the rights of

community,” it leads to analytical inconsistency.

1.1.5 Ignoring the Necessary Corollaries of Rights

Although ‘Awdah mentions the rule that the authority 1o enforce the hudi#d punishments is
with the government™ and that the right to enforce gisas is with the heirs of the victim,”yet
he is not in favor of giving the individual the right to enforce the t2Zir punishment.” The
reason for this is that ‘Awdah did pot analyze the legal consequences of relating different
punishments to different rights. Had he done so, he would have no hesitation in asserting that
if the individual can enforce the giszspunishment, with the help and supervision of the
government, he can also enforce the t4%ir punishinent because gisas is the joint right of God
and individual in which the right of individual is predominant, while s zir is the pure right of

individual (at least for the Hanafi jurists).”

Moreover, ‘Awdah does not distinguish between ta%ir and styasab® and although he
does briefly refer to the Hanafi doctrine of siyasah,* his analysis of this doctrine is superficial

as he confines his discussion to those cases only where the Hanafi jurists allow death

*Ibid.

*Thid., 755.

¥Ibid., 757-58.

*1bid., 756-57.

** See for details Chapters Four and Five of this dissertation.

*° This despite the fact that he asserts that the tz'%ir offence is sometimes an encroachment upon the
right of an individual and at others it is encroachment upon the right of the sociery. (Ibid., 99).

“hid.,688-89.
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punishment as siyasah. The fact, as will be shown below, is that the Hanaff doctrine is much

wider than that.*

Not only ‘Awdah, but also most of the scholars working on Islamic criminal law in
the post-colonial world have generally ignored the important doctrine of siyasah. Many of
them fell prey 1o the propaganda of the Orientalists regarding the “separation of theory and
practice” m Islamic legal history. This is one of the major reasons why some of these scholars
suggested a “revisiting” or even “reconstruction” of the legal thought in Islam.” Thus, we see
some of the -scholars rejecting altogether the division of crimes into budid and
tazir.¥Orthersthink of changing the standard of evidence required for proving the hudid and
the gisas offences. ¥ Still others assert that the hudiid are not fixed but maximum

punishments.*

This confusion is found in most troubling form in the discussions on the rules relating

to the offence of zinz and sexual violence, particularly rape. Disturbed by the criticism on the

“ The roots of this superficial analysis lie in the flawed methodology of talfig (mixing the opinions of
the various schools of law). Thus, ‘Awdah summarily deals with the Hanafl doctrine of siyasah and briefly
asserts that this doctrine influenced Tbn Taymiyyah and Ibn al-Qayyim and some Maliki jurists as well, Then, he
asserts that the Hanafi doctrine is not that important and novel and that what the Hanali junists call as siyasab is
included by other schools either in gisds or hudid. {Ibid). This is not how a legal issue should be analyzed. That
1s why we prefer the methodology of tzkhrij, i.e., arguing on the basis of the principles expounded by the earlier
jurists or extending the already existing law to new cases without creaung problems of analytical i 1ncon51stency
See for details; Chapters Two and Three of this dissertation.

“Riazul Hasan Gilani, The Reconstruction of Legal Thought in Islam (Lahore: Law Publishing Company,
1974).

*Hazoor Bakhsh v The State, PLD 1983 FSC 1. See Section 4.1.1 of this Dissertation for a discussion on
the issues raised in this case.

“Muhammad Tufail Hashimi, Hediid Ordinance Kitab-o-Sunnat ki Roshni mén (Peshawar: National
Research and Development Foundation, 2005), 79-83. See for a derailed criticism on this view: Muhammad
Mushtaq Ahmad, Hudid Qawanin: Isilami Nazariyyaii Konsil ki ‘Ubirt Riport ka Tangidh Ja'izah (Mardan: Midrar
al-“Ulfim, 2006), 79-83.

*Javed Ahmad Ghamidi, Mizan (Lahore: Dar al-Ishraq, 2001), 302.
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strict standard of evidence for the offence of zina, some scholars suggested that the offence of
rape should be deemed a sub-category of the offence of hirabah, instead of zina.” This they
did without realizing that this suggestion would not only change the meaning and concept of

hirabab but also of “property™.®

1.2 REDISCOVERY OF THE HANAFI DOCTRINE OF S/YASAH: THE CONTRIBUTION
OF NYAZEE

Professor Imran Ahsan Khan Nyazee (b. 1945) is a renowned scholar and authority on
Islamic law and jurisprudence, particularly the expositions of the Hanafi School. Some of the
scholars consider him to be the founder of a “new” school of Islamic jurisprudence, but he
specifically calls for adherence to a particularly school of law and abhors switching berween
schools and considers formulating a new school as “reinventing the wheel”. In Nyazee’s
opinion, each school of Islamic law is a system of interpretation with a distinct legal theory.

Hence, he rejects the notions of “classical legal theory” or “common legal theory” envisaged

“In Pakistan, this idea was first given by Mawlina Amin Ahsan Islahi (d. 1997) in his commentary of
the Qur'in while commenting on the verses of S#rat al-Ma'idab regarding the offence of hirabab. Tadabbur-e-
Qur'an (Lahore: Faran Foundation, 2002), 3:505-508; 5:361-377. His disciple Javed Ahmad Ghamidi (b. 1951)
reiterated this pasition (Mizan, 284). Asifa Quraishi preferred this view though she did not acknowledge thar the
idea came from Islahi. “Her Honor: An Islamic Crtique of the Rape Provisions in Pakistan's Ordinance on
Zing”, Islamic Studies 38: 3 (1999), 403-32. The Federal Shariat Court also accepted this view in Begum Rashida
Patel v The Federation of Pakistan, PLD 1989 FSC 95. See Chapter Nine of this dissertation for a detailed
criticismn on this view.

“*See for details: Muhammad Mushtaq Ahmad, “Abriirézi ke Jurm ki Shar't Takyif”, Maarife-Islami 9:1
(2010), 71-113. Muhammad Munir (b. 1965) after a thorough analysis of the debate on the offence of rape
suggests that this offence should be deemed, not hirzbab, bnt siyzsab. However, the question of how 10 change a
hadd offence into siyisab remains unsettled, Muhammad Munir, “Is Zina bil-Jabr a Hadd, Ta'zir or Syasa [sic]
Offence?A Reappraisal of the Protection of Women Act, 2006 in Pakistan”, Yearbook of Istamic and Middle
Eastern Law 14 (2008-09), 95-115.
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by Joseph Schacht and others. For the views of the Hanafi junists, Nyazee primarily relies on
the works of the “Elders of the School”, including inter alta, Abu Yisuf, Shaybani,
Ab@‘Ubayd, Tahawi, Karkhi, Dabbusi, Jassas, Sarakhsi, Kisini and Marghinini. Nyazee’s
work on legal theory (uséil al-figh) and applied law (figh) has led to some startling conclusions
and refutation of some of the stereotyped notions about Islamic law and jurisprudence.” This
Section will briefly highlight how Nyazee rediscovered the doctrine of siyasab in the Hanafi

criminal law,

1.2.1 Division of Labor, Not Separation of Theory and Practice
Nyazee in his monumental work Theories of Islamic Law: The Methodology of Iitibad,

conclusively refutes notion of “separation of theory and practice” and instead envisages
“division of labor” berween the rulers and the jurists.”® Nyazee explains that the conceprual
framework for the Islamic legal system comprises of two parts: rigid or fixed and flexible or
changing.” “[Tlhe law that is stated explicitly in the texts, the Qur’an and the Sunnab, or is
derived through strict analogy (giyas), is more or less fixed.”*In this fized part, Nyazee

includes rules regarding %badat, inheritance, marriage and divorce and budid. *Explaining the

meaning of the “flexible” part, Nyazee says: “[I)f we make laws about income-tax, traffic, new

* See for details of what Nyazee means by the Elders of the School and the role they play in the legal
system of the School: Nyazee on the Secrets of Usikl al-Figh: Course Module VI: Rules for Issuing Farwas (Islamabad:
Advanced Legal Studies Insutute, 2013), 58-64 and 85-86.

* Nyazee, Theories of Islamic Law, 12-17,

bid., 52ff. We may add here that matters settled through consensus (77ma) are also fixed.

bid., 55.

bid.
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forms of crime and other areas in accordance with the shariah, we might change them
through fresh jjtihad in a later age, because these rules are not stated explicitly in the texts.”**
Nyazee is of the opinion that the jurists and the rulers divided the work and concentrated on
the fixed and flexible parts of the legal system, respectively.” He explains this relationship by
the example of an ever-growing tree: “Like the trunk of this tree, Islamic law has part that is
fixed, and like its branches and leaves, the law has a part that changes in shape and color in

every season.”

At apother place in the same work, Nyazee explains the two sphere of Islamic law by
reference to the two doctrines of hadd: wider and narrower.” He asserts that in its wider sense
the phrase hudud Allah denotes the fixed part of the law, while in its narrower sense it only
denotes the specific punishments for specific crimes.” Here, he also relates this discussion to
the division of rights into three categories: rights of God, rights of individual and rights of
community; and asserts that the doctrine of hadd “works hand in hand with the concept of
the right of Allah”.”” He forcefully asserts that the right of Allah must not be confused with
the right of community. “The right of Allah is fixed by Allah, once and for all and is not

subject to legal or judicial review, that is, it is outside the purview of law. It can never be

Tbid.

%Ibid., 53.
*Thid., 52.
5Tbid., 109-26.
%Thid., 114,
*Thid., 115.
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altered.”® As far as the authority of the ruler is concerned, Nyazee brings it under the

doctrine of siyasah.*

1.2.2 School As A Legal Theory and System of Interpretation

Another significant aspect of Nyazee’s contribution is that he shows that every school of law
represented a distinct legal theory and was, thus, a distnct system of interpretation. In
Theores of Islamic Law, he propounds three different kinds of legal theories in Islamic legal
history, namely, the theories of general principles, the theories of literal interpreration and
the theories of the purposes of law.* He places the Hanafi legal theory in the first of these
categories and elaborates how this theory helped the HanafT jurists successfully develop the
huge bulk of the law before even Imam al-Shafi‘i - whom Orientalists portray as the “master-

architect” of us#! al-figh®”’ - was born.*

In his other important work, Islamic Jurisprudence, Nyazee also elaborates the process
of taglid and explains how the system of “precedents” works within a school of law,
particularly the Hanafi School, and thus expounds on this basis an Islamic theory of
adjudication.”” He explains that every school has a hierarchy of the legal manuals as well as of

the jurists which help in developing a coherent legal system. He further elaborates how the

“Ibid.

Thid., 112.

bid., 127-230,

© Coulson, 4 History of Islamic Law, 53-62,
Nyazee, Theories of Islamic Law, 175-76.

% Nyazee, Islamic Jurisprudence, 333-338.
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jurists extend the law to new cases through the methodology of takbrij - reasoning through
general principles - without undoing the existing law.® For this purpose, he also distinguishes
between the sources of law for the mujtabid, the jurist who discovers the law for the first
time, and the sources of law for the “fag#h”, the jurist who works within the parameters of
the school and extends the law to new cases on the basis of the general principles of law

1-6?

recognized and upheld by his school.” Thus, he develops a “theory of legislation” on the basis

of the notion of ijtibad and a “theory of adjudication™ on the basis of the concept of takhr7j.*

In one of his recent works, Islamic Legal Maxims, Nyazee further builds upon his work
and elaborates how the “legislative presumptions” of the Hanafi School makes it a distinct
legal theory and system of interpretation.” He further explains how the disciples of Abu
Hanifah followed the system of interpretation developed by the school even when they
differed with him on “interpretation of facts” or gawzid fighiyyab.”” He also elaborates how
the jurists of the School applied the general principles of law to find rulings for various sets of
facts.” This work is, thus, an application of the theoretical discussion which Nyazee

expounded in this earlier works.

“Thid., 339-353.

$ For Nyazee, the “saurces of Islamic law” mentioned generally in the books of Usia! al-Figh are sources
for the mujiahid. As far as the fagib is concerned, he has different sources at his disposal. For the sources of the
faqih, see: Ibid., 341-348,

“Thid., 336-338,

® Nyazee, iskamic Legal Maxims (Islamabad: Advanced Legal Studies Institute, 2013), 32-38.

™Ibid., 49-54.

"bid., 65£.

16



In Fatwa Module, Nyazee not only explains the detailed mechanism for determining
the posion of the School on a legal question, but also highlights the problems in
“conflation” or mixing the views of the various schools of law.””The most important problem

emphasized by Nyazee is that this process leads to “analytical inconsistency”.”

1.2.3 Classification of Rights As the Basis

Nyazee in another important work General Principles of Criminal Law: Western and Islamic
explains some of the very important aspects of Islamic criminal law, as expounded by that the
Hanaft jurtsts.”* His most important contribution in this regard is the classification of rights
and the way this classification determines the legal consequences of various crimes.” Thus, he
explains that the junsts divide rights into three categories: namely, the rights of God, the
rights of the community or the ruler and the nghts of the individual.” He, then, explains
how the jurists deem every crime to be a violation of one of these rights. Thus, the badd
punishment is imposed on violation of a right of God; 22%ir punishment is awarded for
violation of a nght of individual, while gisas punishment is imposed on violation of a joint

right of God and individual. As far as the punishment for violation of the right of the

*Nyazee, The Secrets of Usiil al-Figh, 68-77.

PIbid., 9-18.

"*General Principles of Criminal Law: Western and Islamic (Istamabad: Advanced Legal Studies Institute,
1998). References in this dissertation are from the second edition of the book (Islamabad: Shari‘ah Academy,
2007).

"1bid., 63-64.

% Ibid., 64
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community is concerned, explains Nyazee, the jurists call it siyzsah.” He, then, distinguishes
siyasab from ta zir and elaborates that the legal consequences of the various crimes, such as the
nature and extent of punishment, the standard of proof, the possibility of waiver or
compounding and the like, are determined by the right affected by the crime. For instance, if
the right of God is violated, no one has the authority to pardon the offender. On the other
hand, if the right of the community is violated, the ruler acting on behalf of the community

may pardon the offender if the best interest of the community so demands.™

Although almost all of the modern scholars mention that the hudiid punishments are
deemed the rights of God by the junsts, Nyazee is ~ perhaps - the only one to explain the

derailed consequences of the classification of crimes on the basis of the affected right.

1.2.4 Right of God Distinguished from the Right of the Ruler

Another important contribution of Nyazee is distinction between the right of God and the
right of the community. As noted earlier, modern scholars have generally deemed the two
synonymous. This has caused much confusion. Nyazee points out that enforcement of the
hadd punishment is a right of God and a duty of the community which is why the right of

God and the right of the community cannot be the same.”” He further points out that the

7Ibid,,70-72.
7 Thid.
P Theories of Islamic Law, 115; General Principles of Criminal Law, 65.
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ruler does not have the authority to pardon the hadd punishment, while he can pardon the

punishment for violation of the right of the community.*

Nyazee also criticizes the later Hanafi jurists who opined, contrary to the established
position of the School, that t«Z7r can also be awarded as a right of God.* He asserts that this
was done under the influence of the Shafi‘l jurists who award taZir for the right of God and
who at the same time hold that some of the hudad are the awarded for the right of the
individual.® This has led to analytical inconsistency, asserts Nyazee, and as such even some of
the later jurists felt it necessary to declare that when t2Zir is awarded as the right of God it

canpot be waived or compounded like the hudizd punishments.®

The best way, then, 1s to strictly adhere to the classification of rights as envisaged by

the Elders of the School as it is only this way that analytical consistency in ensured.

1.2.5 The Wider and Narrower Doctrines of Styasab

Another important contribution of Nyazee is to clearly distinguish berween the wider and
narrower doctrines of siyasab. As noted above, in his earlier works Theories of Islamic Law and
General Principles of Criminal Law, he specifically concentrated on siyissh in the context of

criminal law, particularly in relation to hudid, gisas and ta‘zir. In his recent work Islamic

% Theories of Islamic Law, 119; General Principles of Criminal Law, 65.
" Theories of Islamic Law, 119.

*Ibid.

PIbid.
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Legal Maxims, he elaborated the wider doctrine of siyasah and explained its relationship with

the higher objectives of Islamic law (magqasid al-sbari‘ah).%

As Abi Hamid Muhammad b. Mubammad al-Ghazali (d. 505 AH/1111 CE), the
illustrious jurist-cum-philosopher, has elaborated, the most fundamental five basic principles

of Islamic law are:

The preservation and protection ofdin (religion);
- The preservation and protection ofnafs (life);
The prescrvatioﬁ and protection ofnas! (progeny);
- The preservation and protection of ag! (intellect); and

- The preservation and protection ofmal (property}.”

“Preservation and protection” refer to positive and negative aspects of these principles: The
positive aspect is “what affirms its elements and establishes its foundations.” The negative is

“what expels actual or expected disharmony.”™

Nyazee shows that it was the great Hanafi jurist Abii Zayd al-Dabbisi {d. 430
AF/1039 CE) who developed the doctrine of the magasid and that Ghazali and his master
Imam al-Haramayn Abiu '1-Ma‘ali' Abd al-Malik b. ‘Abdillah al-Juwayni (d. 478 AH/1085 CE)

heavily relied on Dabbiisi. Nyazee then links siyzsab with these magasid.

" Nyazee, lamic Legal Maxims, 67-75.

B Al-Ghazali, Shifa’ al-Ghalil St Bayan al-Shabah wa "-Mukhil wa Masalik al-Ta T (Baghdad: Dir al-Kutub
al-‘Iimiyyah, 1971), 186-87. See also: idem, ad-Mustasfa, 1:213-222.

% Ghazali, Jewahir al-Qur'an (Beirut: Dar Thya’ al-‘Ulam, 1985), 32-35. See for a derailed discussion:
Nyazee, Theories of Iskamic law, 241-242. See also: idemn, Jslamic Legal Maxims, 72-75.
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The term siydsabshar iyyah means the policy of the shari'zh. The policy is just as long
as the government upholds the shari4h. If it does not uphold it, the policy becomes
unjust or zalimah. The policy of the shari‘abis of two types: the first deals with the
“preservation” aspect of the five principles listed above, while the second deals with

the “protection” aspect of these five principles.

He gives the title of “social policy” to the first one and that of “legal policy” to the second

one.Y

It is worth noting here that the great Hanafi jurist Tarablusi, whose monumental
work Muin al-Hukkam is deemed one of the basic sources for the Hanafi doctrine of siyasab,
asserts that the wider meaning of siyzsah encompasses the whole of the shari 4h.* He, then,
divides the whole of the shari'zbh into five categories and declares that in its narrower sense,
siydsah is concerned with the fifth category, namely, the rules for administration of justice.
Here, Tarablusi further categorizes these rules into six categories and links all issues with the

maqasid al-shari'ah.¥

As noted earlier, scholars who worked on siyasab in the post-colonial world have

generally concentrated on the wider doctrine of siyasah. The present dissertation will focus on

YNyazee, Jskamic Legal Maxims, 69. He, then, further elaborates the respective tasks of the legislative

and judicial branches of the government for translating these policy considerations into binding legal rules. Ibid.,
74-75.

S Tarablusi, Muin al-Hukkam, 207,
¥Ibid., 207-208.
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the marrower doctrine of siyzsab in the context of criminal law, particularly in relation to

budad, gisas and ta‘zir.

CONCLUSIONS

The texts of the Qur’in and the Sunnah fix punishments only for a few crimes and put certain
severe conditions for proving these crimes and punishing the convicts in these cases. Muslim
jurists concentrated on elaborating the rules and principles of Islamic law related to these
crimes because they deemed it immutable and beyond the scope of the authority of the
government. The Hanafi jurists devised the doctrine of siyasah for explaining the basis of the
validiry of the decisions of the rulers and emphasized that even if the rulers could legitimately
use their authority for administration of justice and thus provide detaiied rules where needed,
this authority was to be used within the parameters of the general propositions of Islamic law.
Thus, as a result of “division of labor” the jurists and the rulers played their respective roles in
developing an effective system for the administration of justice. This system was based on the
trichotomy of rights in which all acts were either related to the rights of God, the nghts of
individual or the rights of the ruler. The jurists focused on the areas related to the rights of
God and the rights of individual clearly asserting that the ruler cannot change the rules based
on these rights and left to him the area they designated as the rights of the ruler where they
submitted to his rle. Thus, classification of rights and the resultant doctrine of siyzsab played

a pivotal role in the development of the Islamic system of justice.
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In the following Chapters the doctrine of siyaszh in the Hanafi criminal law will be
elaborated and then applied on the various significant issues of the Pakistani criminal justice
system. Before doing that, however, it is important to settle a few fundamental questions
about methodology. Hence, the next Chapter critically evaluates the methodology generally

applied by the modern Muslim scholars.
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CHAPTER TWO:METHODOLOGY OF THE CRITICS OF ISLAMIC
CRIMINAL LAW

INTRODUCTION

It has already been noted that in the post-colonial world, scholars - Muslim and non-Muslim
— have generally found it better to mix up the views of the jurists belonging to various schools
of Islamic law under the presumption that the various schools of Islamic law followed a
“common legal theory” and differed in minor- details only. The basic contention in this
dissertation is that every school of law presented a different and distinct legal theory, and that
switching over between various schools leads to analytical inconsistency. This chapter
highlights the problems in the methodology of modern scholars, and for this purpose focuses
on the Council of Islamic Ideology, the constitutional body for making recommendations to
the Parliament for the purpose of Islamization of laws.' It shows that modern critics of
Islamic criminal law have not been able to develop a comprehensive and internally coherent
legal theory, and have instead relied on a mix of principles of various schools joined

haphazardly without resolving internal inconsistencies. It concludes that these critics, by

" The Council of Islamic Ideology is the institution established for the purpose of giving
recommendations to the Parliament for Islamization of laws. See Articles 227-231 of the Constitution. It
prepares annual reports of is recommendations and places it before the Parliament which seldom gives any
importance to these reports. In 2006, the Council first prepared an interim report before the Parliament passed
the Protecuon of Women (Criminal Laws Amendment) Act and that report bears the names of Muhammad
Khalid Masnd and Inam-ur-Rahman. Later, after the said Act was passed, it prepared its Final Report which now
only bears the pame of Muhammad Khalid Masud. Tt is available on the website of the Council:
www.ciLpov.pk/publications/h.report.pdf (last visited: 17 August 2014), All references in this dissertation are
from this Final Report.
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breaking their links with valid legal sources are left with reason as their sole guide in
addressing legal problems, an extremely pure form of naturalism deems reason as a complete

source of Jaw and accords too much room to discretion and “independent” reasoning.

2.1 ISLAMIZATION OF LAWS AND THE COUNCIL OF ISLAMIC IDEOLOGY

The first significant constitutional document passed by Pakistan’s first Constituent Assembly
in March 1949 was titled the Objectives Resolution. This Resolution determined that
Pakistan was going to be an Islamic State. The Constitution of 1956 retained the Objectives
Resolution as its preamble and promised to bring the existing laws into conformity with the
‘mjunctions of Islam as laid down in the Holy Qur’an and {the] Sunnah.” For this purpose,
the Constitution envisaged a Commission,” but the Commission could not start its
functioning before the Constitution was abrogated in 1958. The Constitution of 1962
reiterated the promise of Islamizing the laws* and established the “Advisory Council of
Islamic Ideology” for this purpose.” The Constitution of 1973 retained this scheme of the
things but renamed the Council as the Council of Islamic Ideology.* It also fixed the time
period of seven years for the Council to prepare the final report about the Islamicity of the

existing Pakistani laws.” The Council was also to prepare interim reports annually till the

*Constitution of the Islamic Republic of Pakistan, 1956, Article 193.
Thid.

* Constirution of the Islamic Republic of Pakistan, 1962, Article 198.
*Ihid., Article 199-207.

¢ Constitution of the Islamic Republic of Pakistan, 1973, Article 228.
Ibid., Article 230 (4).
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preparation of the final report.! However, the Council started playing an active role only
after the 1977 coup when the Martial Law regime re-constituted the Council so that it would
help the regime in pursuing its agenda of Islamization of laws and economy. Since then, the
Council has been preparing annual reports, but these reports have been kept ‘confidential’

and are only submitted to the concerned officials and departments.

Perhaps for the first time the Council deviated from this norm of confidentiality in
2006, when 1t first uploaded on its website 1ts Interim Report and then the Final Report on
reforms in the Hudood Laws. In this Report, the Council gave some details about ms
methodology for deriving and extending the rules of Islamic law. Some significant aspects of

this methodology are examined here.

2.1.1 Defining the ‘Injunctions of Istam’

The Council has been formed for the purpose of examining the existing laws for repugnancy
with the ‘injunctions of Islam as laid down in the Holy Quran and [the] Sunnah.” The

question is: how does the Council perform this function?

First of all, it remains to be settled what exactly is meant by the term ‘injunctions of
Islam’. The Constitution does not define this phrase and no superior court has ever
considered defiming this term. The Council, while commenting in its Annual Report of 1986

on the ‘Shari‘at Bill’ passed by the Senate, defined shari‘ar as: “Shari‘at means the injunctions

*Ibid.
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of Islam as laid down in the Holy Quran and Sunnah.” Still, the Report does not offer any
definition of the ‘injunctions of Islam’. It, however, adds an explanation to the definition of

“shari‘at’™

The following sources may be referred to for the exposition of the injunctions of

Islam:
a) The Sunnahof the Rightly Guided Caliphs;
b} The Acts of the Companions of the Prophet;
c) The consensus of Muslim; and

d) The expositions and opinions of the jurists.'®

It 1s worth noting that almost the same definition and explanation has been reproduced in the

Enforcement of the Shariat Act, 1991."

Another question to be considered is whether the Council is bound by its own
previous decisions? In other words, does the Council consider its previous reports as legally
binding precedents? The answer to this question is surely in the negative. This is supported

by the fact that Council has many a times changed its recommendations on the same issue.

*Annual Report, 1986-87 (Islamabad: The Council of Islamic Ideology, August 1591) 46.

* Ibid.

"Section 2 of the Enforcement of the Shariat (Act X of 1991) Act 1991. The same Act was re-legislated
by the Provincial Assembly of NWFP [now KP] in 2003 when the alliance of the religious parties Muttahida
Majlise- Amal (MMA) was in power.
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For instance, in 2006 it prepared a report for amending or repealing the Hodood Ordinances,
even though the draft of these Ordinances was prepared by the Council itself in 1978. Such
being the case, it becomes all the more essential that a definition for the term ‘Injunctions of
Islam’ be put forward. It is suggested here that the standard definition of the pukm shar given

by the jurists may be used for this purpose.”

Ambiguity on the meaning of the ‘injunctions of Islam’ has resulted in the Council’s
(as well as the Courts’) arguing directly from the Qur'an and the Sunnah and trying to
reinvent the wheel.” For instance, in Hazoor Bakbsh v The State,' the Federal Shariat Court
embarked on demolishing the whole edifice of criminal law as developed by the jurists and
tried 1o lay its foundations on an altogether different basis. This attempt has also resulted in
creating laws that face serious problems of analytical inconsistency. Thus, in Rashida Patel v
The Federation of Pakistan,” even though the Federal Shariat Court declared that zing b/ jabr
(rape) was a form of hirabab, not zina, yet it did not settle the question of punishment for this

offence. It is for this reason that Ghazali asserts that the first source of law which the

"Hykm: Rule; injunction; prescription. The word hukm has a wider meaning tban that implied by most
of the words of English deemed its equivalent. Technically, it means a communication from Allah, the Exalred,
related to the acts of the subjects through a demand or option, or through a declaration. According to this
definition, the word hukmincludes obligation-creating laws, declaratory laws, and even those that may be based
upon positive decrees or on custom. Thus, the meaning is much wider than the “command of the sovereign”
conternplated by John Austin for positive law. See: Sadr al- Shari‘ah ‘Ubaydullah b. Mas‘td al-Bukhari, A/
Tawdih fi Hall Ghawamid 2l-Tangih  (Beimut: Dar al-Kutub al-Tlmiyyah, n.d) 2:122, For further details, see
Muhammad b.'All al-Shawkani, frshad al-Fubil ila Tabgiq al-Haqq min Tm 2-Usil, ed.Abu Hafs Sami b, al-
*Arabi, (Riyadh: Dar al-Fadilah, 1421/2000), 1:71-77.

" An example of this in the context of family law is the creation of the device of “judicial kbulz” which
is neither divorce nor dissolution in the sense tbe two terms are used by the Muslim jurists. For a detailed
crivicism on this device see: Imran Absan Khan Nyazee, Outlines of Muslim Personal Law (Islamabad: Advanced
Legal Studies Institure, 2012}, 9497,

“Hazoor Bakhsh v The State, PLD 1983 FSC 1.

“Rashida Patel v The Federation of Pakistan,PLD 1989 FSC 95.
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mujtahid should consult is ijma* because if the issue is already settled by consensus of the

jurists there is no room for re-opening it."

2.1.2 Does the Council Have A Legal Theory?

The next question is: did the Council develop a legal theory" of its own? For instance, what
stance has the Council taken on issues such as the interrelation of the Qur’an and the
Sunnab,™ the authenticity and use of kbabar wahid, the meaning and scope of naskh
(abrogation), restricting a general word (takhsis al-@mm),"” or construing the absolute word as
conditional one (tagyid al-mutlag)®® so forth? If the Council wants to avoid the problem of
analytical inconststency, which mars many of its recommendations in almost every one of its
reports, the most crucial task for it, after it has decided on a definition of the in junctions of

Islam, is to formulate principles both for the extraction of these injunctions from the

“AbiHiamid Muhammad b. Muhammadal-Ghazali, al-Mustasfz min Hm al-Usil (Beirut: Dar thya ak
Turith al-*Arabi, n. d.), 2:205.

' In other words, has the Council identified the ‘sources’ of law which it consults for deriving a rule of
Islamic law? Has it determined the priority order of these sources and their mutual relationship? Has it
developed some ‘principles of interpretation’? These are some of the significant questions for any legal theory as
far as Islamic law is concerned.

' For instance, does the Sknnab abrogate the Qur'an or not? Can a kbabar wiabid (individual narration
about a saying, act or approval of the Prophet) restrict the implications of the general word of the Qur'an? Whar
1s meant by abrogation and restriction?

¥ The Hanafi theory requires that the restricting evidence must be definitive like the general word,
while the Shifi'i theory deems the general word probable and thus allow its restriction through a probable
evidence. See for details: Abt BaksMuhammad b.Abi Sahl al-Sarakhsi, Tambid al-Fusil fi *I-Usa! (hereinafrer,
Usial al-Sarakhsi), ed. Abi *l-Wafa'al-Afghani, (Beirut: Dar al-Kuwub al-Tlmiyyah, 1414/1593), 1:132-151. See also:
Ghazali, al-Mustasfa, 2:20-48.

# As the absolute (mutlag) and the restricted (mugayyad) both arc forms of the specific (khass) evidence,
the Hanafi theory disallows construing the absolute as restricted, unless definitely proved so. As opposed to this,
the Shafi'T theory presumes that the absolute shall be construed in the light of the restricted, unless proved
otherwise. See for the arguments of both sides: Usial al-Sarakbsi, 1:266-270 and Ghazali, al-Mustasfa, 2:70-72.
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Qur’anand the Sunnah, and for deciding how the conflicts between these imjunctions and

positive laws are to be resolved.

The Council, in its interim report, has elaborated some features of its legal theory in

the following words:

Shari‘ab foundations means the Qur'an and Sunnab, which are the sources for finding
the laws. The methods of giyasand zjrihad are employed to find a law in the hght of
these sources when a law is not given in the Qur'an and Sunnab. The legal position of
a law deduced on the basis of giyas and fjrihad varies, depending on whether they agree
or differ on the validity of a deduced law. The weakness and the strength of this

validity are categorized accordingly into fard, wajib and Sunnab™

This exposition has several serious problems. First of all, the use of fjiihad is not limited to
cases where the rule is not found in the texts of the Qur’an and the Sunnah; #jtibzdis also used
for interpreting and elaborating the rules found in the texts.” Secondly, how can one have
recourse to iftthad or qiyas in case the rule ts not found in the Qur'in and the Sunnah, when
the Council has already declared that only these two constitute the sources for Islamic laws?

The meaning of ijtihad as the use of “personal opinion” by the mujtabid would not be

*'CIL, Final Report on Reforms in the Hudood Laws, 14.
#1In the parlance of Islamic law, this is called bayzn. See Usaf al-Sarkbasi, 2:26-53; Ghazali, af-Mustasfa,
1:238-244. .
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acceptable, for it would amount to giving him the status of the lawgiver.” Thirdly, the
strength or weakness of a rule derived on the basis of giyas does not depend on the agreement
or disagreement of the mujtabidinbut on the strength of the two premises on which a giyas 1s
based: the first premise pertains to the ratio or active cause (%//ah) of the rule and the second
one is concerned whether the same ratio is found in the new case. Hence, if the two premises
are definitive (gats), the giyas will also be definitive; and if any one of these premises is
probable (zanni), the giyas will also be probable.” Finally, the categorization of the
obligation-creating rules (bukm taklifi) into fard, wajib or Sunnab, is not brought about by the
weakness or strength of the giyas or ijtihad which is used to derive the rule, but on the
definitive or probable nature of the evidence and the binding or non-binding nature of the
command. Moreover, this categorization is not limited to laws derived by giyas and ijtihad

only, but applies to laws clearly given in the texts as well.”

2.2 CHOOSING PRINCIPLES FROM VARIOUS SCHOOLS

As noted in the previous chapter, modern Muslim scholars have generally accepted the
“common legal theory” view. This has helped the critics of Islamic criminal law to pick and

clioose from the various schools those principles which suited their call for ‘reason’ and

* On Lawgiver (al-Shari), see: Shawkani, /rshad al-Fubil, 1:78-83. It was to avoid this error that the
fuqand’ decided, as a princtple, that for exercising analogy, an exact match must he found in the texts called the
magis ‘alayh (that with which the analogy is being made). Similarly, it has heen decided, as a panciple, that for all
the different modes of ijtihad, the basis must also be present in the Qur'an and the Surnah, Ghazali, af-Mustasfz,
2:149.

“Shawkani,Jrshid al-Fubidl,1:71-77,
* See for more detailed criticism: Ahmad: HudidQawinin, 12-39.
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‘discretion’. The problem of inconsistency arising from such picking and choosing will be
highlighted in the next chapter. Here, four important principles of the legal theory of these
critics ~ if it can be called a legal theory - are analyzed here tro show that these principles are
of little help in creating room for discretion. Hence, these critics are compelled to abanden
even these principles and instead rely on naturalist argument of the use of discretion based on

T€as0In.

2.2.1 The Presumption of Permissibility

The general practice of the courts as well as of the Council, as candidly shown in its Report,
has been 1o treat everything permissible if no explicit text of the Qur'an or the Sunnab is
found prohibiting it.” The fact remains that something may not be against the explicit text,
yet 1t may be conflicting with the general principles and the purposes {magasid) of Islamic
law. The presumption of permissibility - expressed by the jurists as “the original rule for all
things is permissibility”” - does not have enough strength for becoming the basis of new

legislation, or for changing the structure of the established norms of Islamic law.

First, this presumption is not widely accepted by the jurists. The celebrated Shafi‘

jurist Jalil al-Din al-Suydt asserts that the Hanafis apply the presumption of prohibition,

% The Federal Shariat Court in Ansar Bumey v The Government of Pakistan, PLD 1983 FSC 73, declared
on the basis of the presumption of permissibility that a woman could become a judge in all cases. The Court
even did not bother 10 consider the question that eligibility for a post requires positive evidence from the law
and 1t cannot be decided on the absence of negative evidence.

Jalal al-din al-Suyuti, al-Ashbah wa -Naza’ir (Cairo: Dir Thya’ al-Kutb al-‘Arabiyyah, 1959), é6.
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instead of permissibility.” The reason for this is that the Hanafis resort to the general
principles of law when they come across something about which the texts are apparently
silent. Still when they do mention this presumption as a hypothetical possibility, they
consider it as having been derived from the following verse: “It is He Who hath created for

you all things that are on earth.”?

Second, the large number of exceptions to this presumption renders it impossible to
consider it as a general principle. Thus, the jurists unanimously agree that the presumption
about rituals is of prohibition.” The same is true of forming sexual relationship with a
woman,” taking of a human life” and eating the meat of a slaughtered animal.” Similarly,

many other prohibitions have greatly limited the scope of this presumption of permissibility.

Third, one may argue further that since Adam, upon him peace, in addition to being
the Father of all mankind, was a prophet, human beings have had recourse to revelation ever
since the very beginning. It follows that some things must necessarily have been prohibited
from the very start.” Hence, the presumption that in the absence of any text everything is

permissible is not tenable.

Hbid.

®Qur'an2:29.

SSuyiitl,al-Ashbab wa I-Naz’ir, 66,

bid,

“Muhammad b.Abi Bake Ibn Qayyim AlJawziyah, Abkam Abl 2l-Dhimmah (Beirut: Dar al-Kurub, al-
“Timiyyah, 2002), 1:25.

1bid.

Uil al-Sarakhsi, 2:20.
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If one still insists on accepting this presumption as a general principle, the question

remains as to whether it is a good tool for IslamizingPakistani law?*

2.2.2Qiyas (Analogy)

Critiques on the budiid laws have been accompanied by suggestions coming forward from
some ‘experts’ of the need for giyas and personal opinion. Some commentators, for example,
have declared that the nisab® for the badd of sarigah (theft) is very meager and that the
amount should be raised.” Then there are those who have tried to fit in rules from other

areas of law into the biddud ®

The Hanafi jurists do not apply giyas to each and every legal issue. For instance, the
number of sijdab (kneeling prostration) in every unit (rak‘ah) of prayer being two, this fact
cannot be subjected to giyas so that the number of ruki (standing prostration) should be
made two as well. Like these rituals, the b#d#d concern what are called the rights of God

(huqgiiq Allab)” which are not to be subjected to personal opinion or giyas.

¥ Some ‘legal experts’ are of the view that only 5% of the laws in Pakistan need to be Islamized and
there is nothing un-Islamic about the rest. This is, again, equating non-repugnancy with conformity. Is that
really the case? See for a criticiem on this view: Theories of Islamic Law, pp 293-301; Islamic Jurisprudence, pp 239-
240, 325-353.

*Nisazb: “The minimum scale provided for an area of the law.” For zzkab and theft, for example, it is a
minimum amount of wealth that imposes Liability.

¥ Muhammad Tufail Hashmi, Idami Talimat ki Roshni men Hudid Ordinance ka Ik [&'izah (Peshawar:
National Research and Development Foundation, 2005).

*Ibid., p 111-115. Many such examples are found even in the CII Final Report.

? This concept is explained in a little detail io Chapter Four of this dissertation.
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Thus, the Companions of the Prophet (peace be on him) disagreed among themselves
regarding the punishment for sodomy. Abu Hanifah inferred from this difference of opinion
that the Companions did not hold sodomy as zinz for if they regarded it as zina, they would
not have differed concerning its punishment. Sarakhsi explains the principle of Abt Hanifah

in the following manner:

The Companions agreed that this act [sodomy] is not zinz as they were cognizant of
the text for zina and yer they disagreed as to what punishment this act made the
perpetrator liable to. It is established that they would not practice fihad in the
presence of a text. This proves their agreement on sodomy not being zinz and
inapplicability of the hadd of zina to it. Hence, this act 1s a crime which does not have
a prescribed punishment in the shari'zh. However, it is certain that it does call for
punishment. The question as to what should be the punishment falls within the ambit
of siyasah which is to he left 10 the discretion of the ruler, If he holds an opinion

regarding this matter, he is entitled by the shari‘zhto implement it.*®

Similarly, punishments cannot be established by giyas alone; there has to be a text, as creating
an offence on the basis of analogy in the absence of a text amounts to ex post facto creation of
the offence.* Neither may rules be gleaned from the other areas of law and superimposed on

the hudadusing giyas. Sarakhsi has given some important principles here:

“Abt BakrMuhammad b.Abi Sahl al-Sarkhasi, /-Mabsit, ed. Hasan Isma‘il al-Shafi‘i (Beirut: Dir al-
Kutub al-Timiyyah, 1421/2001), 5:91.

*“ This is a necessary corollary of “the principle of legality” - nulla peona sine lege (no punishment
without law). See for a detailed discussion: Nyazee, General Principles of Criminal Law, 75-83.
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“Punishment cannot be established by géyas; there has to be a text.™*

“There is no place for giyas in determining the amounts in h#did. Nothing can be

added by giyas to [what is given in] the text.”

“Obligatory amounts cannot be determined by personal opinion. As there is no text
available to us [here), the best course to follow is to relegate the matter to the ijtibad of

the ruler.”

Similarly, the niszb also cannot be determined by personal opinion or giyas but has to be
based on the text. However, where no text is present, the ruler may determine it.* In the
same way, no condition may be added to or retracted from the h@dad on the strength of one’s

personal opinion.

2.2.3Lstihsan (Juristic Preference)

The term Istibsan in Islamic law should not be confused with ‘equity’ of English
jurisprudence.” Historically, English “common law” was based on traditional customs and, as

it was not made to change in order to meet the demands of newer ages, it stagnated and was

“8arakhsi, al-Mabsat, 24:165,

“Ibid., 16:132.,

HThid., 10:60,

“Thid., 2:189.

* See, for instance: Muhammad Hashim Kamali, Equiry 2nd Fairness in Islam (London: Islamic Texts
Society, 2005). As medculnus a research scholar as the worthy Mahmood Ahmad Ghazi has considered Itibsin
to be synonymous 1o equity, even though he mentions differences berween the two concepts. Mubadarat-e-Figh
(Lahore: al-Faisal Publishers, 2005), 102.
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unable to satisfy the public demand for justice. People increasingly felt that the law was
inadequate for their needs.” People began petitioning the king. The king, being the ‘Fountain
of Justice,” would redress the grievance using his own ‘discretionary sense of justice.” As more
people turned to the king for justice, he delegated the authonty of the use of discretion to the
Lord Chancellor who would administer justice on the king’s behalf. As the burden mounted
still further, special courts had to be constituted in different regions of the realm. These came
to be known as ‘Chancery Courts’, and later “Equity Courts’. The continual practices of these
courts led to the development of their own special principles which were referred to as
‘principles of equity’. These included many novel principles and ways of doing things. The
important fact to keep in mind here s that the reason for the formation of these courts was

the periodic stagnation of the common law.

Islamic law, on the other hand, never faced such problems. Equating giyas with
common law and Istthsin with equity implies that the jurists deviated from the established
rule of Islamic law, thinking it too stringent, and instead came up with a ‘better’, more just
rule, using the principles of natural justice; and that this process was called Istibsan because it
was an improvement upon the original rule. If this is true, then Shafii jurists were right to

condemn it and assert: “Whoever practices Istibsan assumes the role of the Lawgiver.”*®

* In many cases they would claim a right but the law would not recognize it and where it did recognize
it, no adequate remedy was available to avail the right. Sometimes, where the law did furnish some remedy, it
would not be to the satisfaction of the claimants. The law had simply ceased to be in touch with the times and
made it appear increasingly unjust to the people. See for details: Graham Virgo, Principles of Equity and Trusts
{Oxford: Oxford University Press, 2012).

* Ghazili, @-Mustasfz, 1:213.
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The Hanafis, who accept Istibsan as a valid means of extracting legal rules, consider it a
mechanism for ensuring harmony and analytical consistency within the law. If something
appears prohibited in the light of the general principles of law, but has been explicitly
permitted by one of the texts, the Hanafis take the position that it is permissible as an
exception to the general principle. They use the formula: “prohibited under giyasbut
permissible under istihsan” for this purpose. Exceptions to the general principles are made on
the basis of the text, consensus, necessity or some other “concealed principle” (giyas kbafiyy).

Sarkhasi 1s worth quoting here:

This [istihsan] is the evidence coming in conflict with that apparent principle {giyas
2ahir}) which comes into view without one’s having looked deep into the matter.
Upon a closer inspection of the rule and the resembling principles, it becomes clear
that the evidence that is conflicting with this apparent principle is stronger and it 1s
obligatory 1o follow it... The one choosing the stronger of the two evidences cannot

be said to be following his own personal caprices.”

Another important point made by Sarakhsi is that when the jurist uses istzhsan and prefers the
stronger rule, he 2bandons the weaker one and as such it is not permissible for him or his

followers to follow the latter.”® He goes on to explain that when Istibsan is carried out on the

Y Usiil al Sarkbast, 2:200-202.
*Thid.
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basis of a concealed principle (giyas kbaftyy), the established rule does not amount to an

exception but becomes a general principle in itself.”

2.2.4 Maslahah (Protecting the Objectives of the Law)

Contemporary scholars have generally equated maslabab with the principle of “utility”
expounded by Jeremy Bentham (d. 1832),* apparently because literally maslebah means
“acquiring benefit or repelling harm (jalb al-manfa‘ah aw daf al-madarrab)” > The technical
meaning of maslzhab by virtue of which it becomes an accepted principle of Islamic law has

been explained by Ghazali in the following words:

As for maslabab, it is essendally an expression for acquiring benefit or repelling harm,
but that is not what we mean; by it because acquiring benefit or repelling harm
represents human goals, that is, the welfare of human beings through the araininent
of these goals. What we mean by maslabah, however, is the preservation of the objective
of the law (al-mupafazah ‘ala magsad al-shar)™

“bid., 206,

 Bentham's Of Laws in General greatly influenced his student John Austin and other legal
philosophers. See for a detailed critical analysis of his views and particularly the way he uses the principle of
utility in criminal law: H. L. A. Hart, Essays on Bentham. Studies in Jurisprudence and Political Theory (Oxford:
Clarendon Press, 1982).

% Ghazali, al-Mustagfz, 1:216.

HTbid., 1:216-217,
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Although Ghazali is considered the foremost expositor of the principle of maslabab, yet it
may surprise many that he places maslabab in the category of al-usitl al-mawhiamab, that is,

‘uncertain principles’. He gives reasons for doing this:

This is among the uncertain principles and whoever considers it as a fifth source 1s
mistaken. This is because we linked maslabab 1o the objectives of the law (magasid al-
shari'ah), which are known by the Book [Qur’an], the Sunnab and consensus. Thus, a
maslabab which cannot be linked to an objective derived from the Qur’an, the Sunnah
or consensus, and is of those alien interests (al-masalib al-gharibab) which are not
compatible with the propositions of the law (tasarrufar alshar), is void and
abominable. Whoever uses such interests assumes the position of the Lawmaker, just
as whoever presumes a rule on the basis of his personal preference (istibsan)” assumes

the position of the Lawmaker.”

Thus, from the perspective of compatibility with the objectives of Islamic law, maslabah may
be divided into three categories:” the one proved compatible (maslabab ms ‘tabarab), the one
proved incompatible (maslabab mulghih)® and the one which is neither proved companble

nor incompatible (maslebab gharibab).”

#Shafi‘l rejected the principle of [stihsan considering it to be a way of following personal whims, As
already explained above, the Hanafi principle of istthsan is absolutely different from dhis. Ghazili also
acknowledges that the explanatinn of istthszn by the great Hanafi jurist Karkhi is acceptable to him asserting thar
if this is what is meant by istibsan he could only object to its title! (af-Mustasfa, 1:215-16.) Sarakhsi explains that
even the title istthsin is not objectionable, (Usil al-Sarakhbst, 2:199-200)

*Al-Mustasfa, 1:222.

¥1bid., 1:216.

** The example given by Ghazali is that of the fzrwa (legal verdict) given by a jurist to a rich person who
had intentionally broken his fast and had sought the verdiet about expiation. The jurist had told him that he was
supposed to keep fast for sixty consecutive days, although the text of the tradition about expiarion puts it on the
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The first of these, the “compatible interests”, are acknowledged by Islamic law either
at the level of a specie (naw) or at the level of a genus (jins).*Ghazili explains that giyas is
nothing but extending the law to a new case on the basis of an interest acknowledged at the
level of specie.* He further explains that the law can be extended to some new cases on the
basis of an interest acknowledged at the level of genus, calling it maslabab mursalab, provided

three conditions are fulfilled:

1. That the new principle does not conflict with any text (nags) or modifies its
implications;

2. That the new principle does not conflict with the general propositions of the
law, L.e., the existing principles and rules of the system; and

3. That the new principle is not alien {gharib) to the system,” i.e., it finds 2 basis

in the system.®’

third number in the priority list: manumissicn of a slave; feeding sixty needy people; fasting for sixty days. The
argument forvrarded by this jurist was that the purpose of expiation was to deter the lawbreaker from breaking
it again and as the person was rich the first two forms of expiation could not achieve the purpose! Ghazli and
other jurists deem this line of reasoning flawed and consider this presumed “Maslabah™ as muighabh because it goes
against the text (Jbid.). In other words, the Muasizhah determined by God cannot be defeated by the Masizhah
presumed by human being.

% Ghazali says that the example of this kind of Maslzhab is difficult to find. Hence, he came up with the
hypotherical example of a situation of war in which 4 Muslims were facing a definite death if they would not
kill the fete Muslims whoin the invading enemy had taken as shields (Tbid., 1:218). It must be noted here that the
choice is not berween saving a few Muslims on the one hand or more Muslims on the other; rather, it is berwreen
saving a few Muslims or saving all. Thus, the choice was between juz’ (part) and k«/! (whole), not between gafi/
(few) and kathir (more). That is why Ghazali goes into great details in order to find out the Maslsbab upheld hy
the Lawgiver in this sitvation {Ibid,).

Al Mustasfa, 1:222.

¢ Thid.

fbid., 1:217.

“Ibid.,1:218.
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An alien principle cannot be accommodated in the legal system, unless it fulfills three further

condinons:*

1. It is related to any of the five primary objectives of the law (darirat), ie, 1t
must aim at preserving and protecting religion, life, progeny, intellect or
wealth;

2. It is definitive (gat%), l.e., it must certainly lead to the preservation and
protection of the above-mentioned objectives; and

3. It is absolute (kulff) i.e. it must concern the whole of the Mushm wmmab and
not be limited to a certain group or individual.

Hence, it is impossible to pick at will concepts and principles from other legal systems and
‘transplant’ them in the Islamic legal system. The compatibility test is a must.

These conditions clearly show the limits of personal opinion and discretion in Islamic
law. This issue also leads us to examine in a little detail the approach of those advocating
reason untied to legal text, a pure form of naturalism manifest in the work of many of the

contemporary Mushim scholars, including those who drafted the Report of the Council.

#Tbid., 1:222. Ghazali then discusses vanous hypothetical examples 1o explain these three conditions. In
each of these examples one of the conditions is missing. These examples are not only illustrative of the genius of
that great jurist-cum-philosopher but also of the simplistic approach which many modern scholars have adopted
towards this issue.
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2.3 THE NATURALST ARGUMENT

The analysis in the previous Section establishes that modern Muslim scholars have not
followed the legal theory of a particular school, nor have they come up with a coherent
theory of their own. They have, instead, chosen those principles from various schools which
they consider helpful in giving more room to discretion. This section explains how this
approach, directed at Islamic criminal law, draws from the “naturalist” argument. It calls for
considering ‘reason and nature’ (‘agl-o-fizrat) as the basis for ijithad and, thus, wants to get rd
of the stringent conditions laid down by the jurists. If accepted, this approach will demolish
the whole edifice of the legal system dweloped by centuries of legal scholarship and will leave

everything to the unbridled discretion of the modern ‘sovereign’ state.

2.3.1 Commonsense, Nature and/jtihad

Those calling for reforms in Islamic law generally, and critics of Islamic criminal law
particularly, come up with the “naturalist” argument when they talk of #tibad.® The call for
the use of ‘commonsense’, ‘reason’ and ‘natural instincts’ for discovering the rules of Islamic
law or for extending the law to the new cases is, in fact, based on the concept of natural law.

Javed Ahmad Ghamidi(b. 1951), an exponent of this approach, writes:

“ Effects of this approach are found in the CII Report too. The concepr of ‘natural law’ is summarized
by H. L. A. Hart (d. 1992), well-known legal positivist, in these words: “there are certain principles of human
conduct, awaiting discovery by human reason, with which man-made law must conform if it is to be valid.” The
Concept of Lat (Oxford: Clarendon Press, 1961), 186.
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The shari‘zh concerns itself only where reason has erred or is liable to err; such as the
few laws relating to economics, politics, society and etiquettes. There are only five
crimes of hidiid and tazir for which a fixed penalty has been determined. Everything

else has been left 1o human reason.”®

Defining the scope of ijtibad, Ghamidi says: “This [3jtibad] means that where the Qur’an and
the Sunnab are silent, reason and nature (‘agl-o-fitrat) should be consulted. This is what is
really meant by #tihid.”” Amin Ahsan Islahi (d 1997), teacher of Ghamidi, better known for
his peculiar thesis of coherence in the Qur'an (nazm-i-Qur'an),” explaining his position that

‘the most obvious realities of nature’ (badibiyyat-i-fitrat) are part of the Divine law says:

[The verse of the Qur'an] “You may approach them (your wives] in the manner as
Allah commanded you™ (Al-Quran 2:222), makes it clear that all the most obvious
realities of nature fall within the commands of Allah and form part of the shari b,
even though these have not heen expressly stated. For example, we have not been
ordered to take our food through our mouths and neither through our noses or eyes,
but this is something that has been decreed by Allah as He has fashioned us in such a
way. One going against this [not expressly stated) ordinance, goes against Allah’s clear,

or rather most manifest, law and will be liable to His punishment. We have called it as

“Javed Ahmad Ghimidi, “Ijuhad Ki Zarrat awr Ahmiyyat”, Monthly ‘Ishraq’ Lahore, August 2000,
44-45.

“Ibid., 44 (Emphasis added).

“ See for details about this theory: Mustansir Mir, The Coberence in the Qurian: A Stwdy of Isiabi’s
Concept of Nazm in Tadabburi-Qur'an (Indianapolis: The American Trust Publications, 1987). See for an
overview of the life and work of Islahi: Akhtar Husayn "Azmi, Mawlanz Amin Absan Islabi: Hayat-o-Khidmat
(Lahore: Nashriyyat, 2009).
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‘most manifest’ because Allah has left such matters solely to our nature, which is needless

of any guidance respecting them.”

This is exactly how the ‘religious’ naturalists approach this issue.”

2.3.2 Religious Naturalists and the “Neo-Mu‘tazilah®

John Austin (d. 1859), the famous English jurist of the nineteenth century, sums up the thesis

of the proponents of this view:

Of the divine laws, or the laws of God, some are revealed or proclaimed, and others
are unrevealed. Such of the laws of God as are unrevealed are not infrequently denoted
by following names and phrases: ‘the law of nature’ ‘Natural Law’; “the law
manifested to man by the light of nature or reason’... Paley and other divines have
proved it beyond a doubt, that it was not the purpose of revelation to disclose the
whole of these duties. Some we could not know, without the help of revelation; and
these the revealed law has stated distinctly and precisely. The rest we may know, if we
will, by tbe light of nature and reason; and these the revealed law supposes or assumes.

It passes them over in silence, or with a brief and incidental notice.”

“Amin Ahsanlslahi, Tadabbur-i-Qur'an (Lahore: Faran Foundation, 2001), 1:526 (Emphasis added)}.

7 For detailed analysis of the views of the famous Christan theologian Thomas Aquinas (d. 1274) about
natural law being part of the Divine law, see: N. Kretzmann and E. Stump (eds.), The Cambridge Companion to
Aguinas (Cambridge: Cambridge University Press, 1993).

7 John Austn, The Province of Jurisprudence Determined, ed. Wilidd E. Rumble (Cambndge:
Cambridge Universiry Press, 1995), 38-39.
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The Mu‘tazilah in the early Islamic history approached Islamic law in a similar way,
asserting that goodness or badness is an inherent quality of acts which can be discovered by
reason.” The ‘neo-Mu‘tazilah’, as they should be called, have the same view. Thus, Islahi
asserts: “It would be incorrect to think that difference between the good or evil of a thing 1s
merely an acquired characteristic, and does not have any reasonable, ethical or natural

grounds. To consider such is nothing less than sophism.””

The vast majonity of Muslim scholars, however, have historically supported the
opposing view; that the good or evil of something 1s not to be determined by reason but
through the dicrates of the shariab; as reason is hable to err in recognizing good and evil, it
cannot be taken as a standard. ™ Even if it is admitted that reason can identify the goodness or
badness of an act, the question remains: how does a declaration of reason in a particular case
acquire the status of law? To put it in the shar‘ah terminology, how does it become a hukm
shar. It is for this reason that the fugaba’explicitly defined the hukm shar as the address of

the Lawgiver.”

The same debate is found among Western legal philosophers. The positivists take the
view that the ‘positive law’ is valid and binding irrespective of the moral considerations about

its goodness or badness, while the naturalists take the view that an immoral law is no law as it

"Ghazdli, al-Mustasfa, 1:59-66; Shawkani, Frshad al-Fabial, 1:78-83,
7 Islahi, Taddabbur-i-Quran, 3:194,
"Ghaziki, al- Muszasfs, 1:59-66; Shawhkani, Frshad al-Fabil, 1:78-83.
"Shawkan, frshad al-Fabil, 1:71-77.
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violates the superior natural law.” For Oliver Wendell Holmes, the famous judge of the US
Supreme Court, arguing on the basis of the dictates of nature is nothing but ‘ominous

brooding in the sky’.”

2.3.3 Where the Law is Silent

A question arises here: if the naturalist argument is rejected, how are the gaps in the law to be
filled? How is the law extended to novel cases? The Muslim jurists discuss an interesting
aspect of this issue by framing the question: what was the rule for various acts before the
advent of the revelation? Ghazali asserts that at that stage acts were legally neither permissible
nor prohibited. This is because permissibility and prohibition both are forms of bukm shar?,
which requires the address from the Lawgiver.”” Hence, the rule, according to Ghazili, was
tawaqqguf, 1.e. waiting for revelation. After the advent of revelation, it alone is the standard for
determining the goodness or badness of an act.”” But what is to be done for matters where the

shart‘ah outwardly seems silent? Obviously, tawagquf 1s no more the option.

Ronald Dworkin (d. 2014}, the famous American jurist, calls such issues as hard cases.

These are cases where the law is apparently silent or where the rule apparently violates an

7 Sean Coyle, From Positivism to Idealism: A Study of the Moral Dimensions of Legality (Hampshire:
Ashgate, 2007).

7 Nyazee, Ilamic Jurisprudence, 87.

7 Ghazali, af-Mustasfa, 1:66-67.

"Ibid., 67 and 76.
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established principle of law.® Dworkin has shown, with considerable force, that for hard
cases, the judge relies on the general principles of law rather than his own discretion.” The
same 1s the approach of the Hanafi jurists. Nyazee, explaining the position of the Hanafi
jurists, asserts: “Once revelation has come, such laws may only be discovered in the light of
revelation, because revelation does not pass them over in silence; it indicates them through
general principles.”™ For covering new cases, newer principles can be formulated, provided it
is done in accordance with the standard procedure for ensuring the compatibility of the new
principles with the existing legal norms. This is what the Hanafi methodology is all about.

Some of the details of this methodology will be explained in the next chapter.

CONCLUSIONS

Critics of Islamic criminal law have generally relied on the naturalist argument presuming
that human reason may singly be used as a source for judging the goodness or badness of an
act. While this approach may have led to moral criticism of the positive laws in the West, 1t
has certainly caused serious problems for those who believe in the divinity of Islamic law, as
it results in a conflict between reason and revelation. Critics have also found it better to take

help from some principles of the various schools of Islamic law which in their opinion

¥ Ronald Dworkin, “Hard Cases”, Harvard Law Review, 88:6 (1975), 1057-1109.

# The issue has implications for the debate whether the judges make the law or merely discover it. See
for a detailed discussion: Muhammad Munir, “Are Judges Makers or Discoverers of the Law: Theories of
Adjudication and Stare Decises with Special Reference to Pakitan,” Annsual Journal of the International Iilamic
University lslamabad, 11 (2013), 7-39.

Nyazee, Islamic Jurisprudence, 85 (Emphasis added). For details, see: idem, Theories of Islamic Law, 147-
176 and 189-230.
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created room for discretion. They have also been trying to distinguish betrween “shariah”,
which 1s Divine, and “figh” which is human effort, and then asserting that “very few” issues
have been touched by revelation, which has left the rest of the issues to reason. Thus
marginalizing and undermining the rich legal heritage of fourteen hundred years, these critics
have called for what amounts to demolishing the whole legal edifice of Islamic law. The
present dissertation is an effort to elaborate the approach of the jurists wbo negate the basic

presumptions of the “neo-Mu‘tazilah®.

In the next chapter, therefore, the distinctive features of the Hanafi legal theory will
be elaborated to sbow how the Hanafi School developed a comprehensive and internally
coberent system of interpretation for denving the rules and principles of Islamic law and
finding viable solutions to new issues only after ensuring their compatibility with the already

existing legal regime.
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CHAPTER THREE:METHODOLOGY OF THE HANAFI SCHOOL

INTRODUCTION
Many questions have been raised in the modern world about the doctrine of tagfid (following

a particular school of law)." Various answers have been provided by different scholars. The
position taken in this dissertation is that every school of law represents a peculiar ‘legal
theory’ and a specific ‘system of interpretation’, which is why mixing the opinions of the
jurists belonging to different schools leads to analytical inconsistency. Thus, the basic premise
of this thesis, as explained in chapter One, is that there is nothing in Islamic jurisprudence
known as the ‘common legal theory’. In this chapter, some significant aspects of the Hanafi
legal theory will be briefly highlighted which will be followed by a discussion on the nature
of disagreements within the School. Finally, the methodology of takbrij, or reasoning from
principles, will be elaborated to show how the jurists can extend the law to new cases without

undoing the existing law.

' Schacht, Introduction to Islamic Law, 69-75; Coulson, A History of Islamic Law, 75-85.

50



3.1 SIGNIFICANT FEATURES OF THE HHANAFI LEGAL THEORY

First, some of the important ‘legislative presumptions’ of the Hanafi School will be briefly
presented followed by a discussion on the ‘sources’ of Islamic law recognized by the Hanafi
School. Finally, the relationship of the various sources with each other and the methodology

devised by the Hanafi School for resolving conflicts in these sources will be explained.

3.1.1 Legislative Presumptions of the Hanafi School
In his monumental work, al-Muwdafzqgat fi Usil al-Shari‘ah, the very first presumption of Abu

Ishaq al-Shaubi (d. 790 AH/1388 CE), the famous Maliki jurist well-known for elaborating
the theory of the higher objectives of Islamic law, is that “usi! al-figh™ are definitive {gat%).
This statement of Shatibi has been interpreted in many different ways.* Several scholars find
1t difficult to accept that all the wsi! of figh are definitive. They point out that some of the
usitl of figh, such as kbabar wabid or giyas, are zanni (probable), not gat?.” Others say that
Sharibi meant the sources of law ‘generally’ (kulliyyatan) so that sunnab generally is a

definitive source even if individual reports may not be definitive.®

Legislative presumptions are like principles that help in interpretation. They are irrebuttable and are
considered to be implied within the text of the statute. Examples include: “text to be the primary indication of
intention of the legislarure™; “the enactment is to be given the literal meaning™; “the court is to apply the remedy
provided for tbe mischief”. Francis A. R. Bennion, Statutory Interpretation (London: Longman, 1990), 325.

’Abui Ishaglbrihim b. Misa al-Shatibi, a/-Mwwifzgasht al-Shari'sh, ed. Abi “Ubaydah Mashhiir b. Hasan
(Al-Khobar: Dar Ibn “Affan, 1417/1997), 1:17-18.

* See, for instance, Ahmad al-Raysini, fmam al-Shatibi's Theory of the Higher Objectives and Intents of
Islamic Law, tr. Nancy Roberts (Herndon, VA: The International Institute of Islamic Thought, 2005).5¢e also:
Muhammad Khalid Masud, Skatibt’s Philosophy of Ilamic Law (Islamabad: Islamic Research Instinate, 2003).

*Husayn Hamid Hassan, Usil al-Figh (Islamabad: Dar al-Sidq, 1423/2003), 11.

“Ibid., 12-13,
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Nyazee has a different position on this issue.” After a thorough analysis of the work of
Shatibi, he concludes that by usil alfigh he means “the legislative presumptions”
(gawa ‘idusiliyyab) of a school. These are definitive for the school as “evidence cannot be led
by the jurists of the school to refute these rules”.® Thus, for instance, the Hanafi School
presumes: “Each time a pukm is discovered through the opinion of a Companion it is said to
be proved”,’ i.e., it is said to be the bukm of Allah.” The jurists of the School have to presume
this and they cannot challenge this presumption. If they do, they do not remain
Hanafis."This explains the nature of the disagreements among the jurists of the school. They
may have disagreed on the “interpretation of facts” (gawa ‘id fighiyyah), but they certainly did
not disagree on the legislative presumptions. This will be explained more detail in Section

3.1.4 below.

Some of the legislative presumptions of a school relates to the so-called “sources of

law”. For instance, as opposed to the Maliki School, the Hanafi Schocl did not deem the

” See his detailed nate on this statement of Shatibi: Imran Ahsan Khan Nyazee, The Reconciliation of the
Fundamentals of Islamic Law (Reading: Garnet Publishing Limirted, 2011}, 13-15.

*Nyazee, Islamic Legal Maxims, 21.

*Sa‘d al-Din Mas‘td b. ‘Umar al-Taftazéni, al-Talwib fi Kashf Haqi'iq al-Tangih (Beirut: Dar al-Kurub al-
‘Imiyyah, n.d), 1:20. This wonderful book of Taftazani (d. 791 AH/1398 CE), who was a Shafi‘i jurist is
commentary on the matn of al-Tangih and i commentary al-Tawdip fi Hall Ghawamid al-Tangib both by the
Hanafi jurists Sadr al-Shari‘ah ‘Ubaydullih b. Mas‘ad al-Bukhari (d. 747 AH/1346 CE). Sadr al-Shari‘ah initially
compiled the matn of al-Tangib on the basis of Usi! al-Bazdawi. Later, he wrote the commentary a/-Tawdih 1o
incorporate the discussions in af-Mabsal fi Tm Usal al-Figh of Fakhr al-Din al-Razi (d. 606 AH/1210 CE}, a
Shafi'1 jurist, and Muntaba ‘- Wasit! wa *l-‘Amal i Tmay al-Usil wa I-Jadal of Tbn Hajib “Uthman b. “Umar (d.
647 AH/1249 CE}, a Maliki jurist. These works of Sadr al-Shari‘ah and Tafdzani gready influenced the later
jurists belonging to various schools of Islamic law many of whom deviated in one way or the other from the
original position of their respective schools as they got influenced by the views of the other schools. It is for this
reason that the works of the later jurists, both in us#! as well as figh, must be ‘handled with care’.

*® Taftizani, al-Talwih, 1:20.

UTbid. Nyazee, Theories of Islamic Law, 173-74.
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“practice of the people of Madinah” as a valid source of law.” Similarly, contrary to the
position of the Shafi‘? School, the Hanafi School does not deem istishab valid for creating a
new right even if it accepts it for the continued existence of the already established rights.”
Other legislative presumptions relate to the “principles of interpretation”, such as the

following principles of the Fanafi School:

Each time a command (am7) is found in the texts it conveys an obligation, unless

another evidence indicates the contrary;

Each time a hukm is expressed in general terms it applies to all its categories with

certainty, unless restricted by equally strong evidence;

The bukm is found through the persuasive power of the evidence and not through the

number of the evidence.!

Nyazee points out that it is these legislative presumptions which determine the true color of a

school and distinguishes it from other schools:

The first set of rules or presumptions are what are called usif al-figh. These are rules

that determipe the character of the school and identify its methodology. They are

 See for a detailed criticism on the legal theory of the Maliki School: Mubammad b. al-Hasan al-
Shaybani, al-Hujjab ‘ala Abl al-Madinab, ed, Abu 'l-Wafd'al-Afghani, (Deccan: Lajnat lhyd' al-Ma‘irif al-
Nu‘miniyyah, 1385AH).

© See for details: Usi! al-Sarakhsi, 2:223-226.

" Nyazee gathers these principles from a/-Talwih. See:Islamic Jurisprudence, 36-37.
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rules that elaborate the "theory of law" of the school. It is for this reason that there is
unanimity about these rules, or at least about the most important rules in the entire set.
Where there is a disagreement about any in this sense, it has to be a minor or less
important rule. In this sense, the whole set consists of rules that are irrebuttable, that

is, evidence cannot be led by the jurists of the school to refute these rules.”

This point will be further elaborated below.

3.1.2 The Characteristic Flavor of the Hanafi School
As poted earlier, the Hanafi School developed a “theory of general principles” for deriving

and extending the rules of Islamic law. Nyazee expounds the Hanafi theory in the following

words:

The first task for the Hanafi jurist, when he is faced with a new case, is to see whether
this case can be accommodared under a general principle. If the case is covered directly
by a principle, the jurist finds no difficulty in assigning to it the bukm of the governing
principle. If the case does pot fall under one principle, the jurist would wry to
accommodate it under another principle. A principle that governs a case may itself be

a sub-principle of a wider principle, or even be an exemption from it or a corollary.”

¥ Nyazee, slamic Legal Maxims, 21 (Emphasis added.)
16 Nyazee, Theories of Ilamic Law, 173.
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As to where these principles are found, Nyazee explains that some of the principles are
explicitly laid down in the texts of the Quran or the Sunnab, while others are derived from
the already settled cases. In the latter case, the jurist may derive a principle for the first time,
or it may have been derived already by an earlier jurist and the school deems it binding on the
later jurists.” The derived principle is not equal in strength to the one explicitly stated in the
texts, but 1t may be strengthened by other evidences, such as the opinion of a Companion or
the tacit consensus of the Companions.” The “main features” of the Hanafi methodology,

according to Nyazee, can be summed up in the following points:”

1. The definitive nature of the general word (‘@mm);*

2. The use of the general principle as the starting point of all legal reasoning;”

3. The opinion of a Companion as a binding precedent that not only governs the
meaning of the Sunnab but also gives strength to a derived principle of law;*

4. Tacit consensus of the Companions as a strengthening evidence for a derived
principle of law;” and

5. The non-acceptance of the apparent meaning of a khabar wabid if it clashes with an

established principle of law, which it cannot restrict.*

YIbid., 173-74.

"Ibid., 174-75.

YIbid., 175.

® Usitl al-Sarakbsi, 1:131.

*'Al-Mabsiat of Sarakhsi is full of examples for this methodology. On every issue he begins with citing
the principle of law on which the whole issue is based and then interprers the various texts which apparently
seem to deviate from that principle. See for some examples of this methodology: Muhammad Mushtaq Abmad,
“Ta‘druz awr Raf'--Ta‘druz ke Muta‘alliq Hanafi Madhhab kiTahqiq”, Fikr-o-Nazar, 50:3 (2013), 29-85.

2 Usidl al-Sarakhsz, 2:104-113,

 The title given by Sarakhsi to the analysis of the principle governing the status of the statement of a
Companion is very significant: “On following the Companion (tagiid al-Sahabi) when he gives a statement and
no dissenting statement [from another Companion] is known”. Ibid., 2:104.
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Nyazee further points out that the use of the general principles enhanced the analytical
consistency of the system and resulted in rapid development of the law. However, this also
necessitated the “warding off or evading the effect of the traditions® which were not
consistent with the general principles.”” Thus, traditions with weaker or disconnected chains,
such as mursal traditions, were deemed acceptable if they were consistent with the general

principles and traditions with sound chains were made subservient to these principles.”

How do the Hanafi jurists ensure analytical consistency in the system by reconciling
between the apparently conflicting texts and principles? The answer to this question

highlights the true worth of the Hanafi methodology.

3.1.3 Ensuring Apalytical Consistency in the System

One important tool developed by the Hanafl School for ensuring analytical consistency in
the system is sstibszn.” This has already been explained in the previous chapter.” The point
emphasized here is that this concept has generally been misunderstood; so much so that the

Hanafis were specifically charged for abandoning Divine law and creating rules on the basis of

# See for a detailed discussion on this principle: Ibid., 1:337-344.

BTheories of Islamic Law, 175-76.

*Tbid., 176. This was not acceptable 1o the Ahl al-hadith and when Imam al-Shafi‘i expounded his
theory he attacked each of these characteristic features of the Hanafi methodology. Ibid., 177-185.

¥ See for a detailed exposition of the Hanafi principle of istibsin: Usil al-Sarakhsi, 2:202-206. As an
example of how istibsan resolves conflicts and ensures analytical consistency in the system, see: Ahmad,
HudadQawanin, 25-29.

™ See Section 2.2.2 of this Dissertation.
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personal whims and caprices.” This was one of the reasons why they were termed as ably al-

ra’y as distinguished from the ab! al-badith

Another significant feature of the Hanafi methodology for ensuring analytical
consistency in the system was the way they resolved conflicts in the various evidences
(adillah) of law.* Some of the later jurists assert that in case of conflicting evidences, the
Hanafi School first opts for abrogation (naskh), failing which it goes for preference (tarjib) and
finally it tries reconciliation (jam’).” This view has generally been accepted by the modern
scholars.” However, a thorough review of the classical manuals of the Hanafi School, both on
legal theor}lr (usnl al-figh) as well as settled law (figh), reveals that this view does not accurately

represent the Hanafi methodology for resolving conflicts.™

The Hanafi School, instead, first determines the grading and strength of the conflicting
evidences; then, it derives a general principle from the superior evidence; after this, it
interprets the subordinate evidence in the light of the superior evidence; if that is not possible,
it presumes that the superior evidence has abrogated the subordinate evidence; if no evidence

of abrogation is available, it abandons the subordinate evidence presuming that the narrator

#Muhammad b.Idris al-Shafi‘], 4/-Risalab, eds. Khalid al-Sab‘and Zuhayr Shafiq (Beirut: Dar al-Kirab al-
‘Arabi, 1426/2006), 326-352. See also: Ghazah, «/-Mustasfa, 1:213-316.

* Nyazee, Theories of Ilamic Law, 161.

* The jurists discuss it under the notion of mu'aradab or ta'@rasd. See: Usial al-Sarakhsi, 2:11#. Some
very important aspects of the issue are discussed under the notion of tarib, Thid,, 2:249(,

¥ Fawatih al-Rahmat, 2:236.

¥Wahbah al-Zuhayli, Usis! al-Figh al-Islami Beirut: Dar al-Fikr, 1406/1986), 1176-1181.

* See for a detailed analysis of this issue: Ahmad, “Ta'aruz awr Rafi-Tasruz ke Muta‘alliq Hanafi
Madhhab kiTahgiq”, op. cit.
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may have committed a mistake in understanding or narrating this evidence. A summary of

the Hanafi methodology as expounded by Sarakhsi is given here.

The first significant point Sarakhsi makes 1s that conflict exists only if the two
evidences are equal in status and negate each other.” In case of an apparent conflict between
two verses of the Qur’an, the first thing the Hanafis do is to find a way out (makblss) in the
verses themselves.” If that is not possible, distinction has to be made between the rules of the
two verses.” If that is also not possible, one rule is applied to one situation and the other to
another.” If these three options are exhausted and the conflict is not resolved, this is the case
of the “conflict proper” and it is here that the Hanafis go for the option of abrogation.” If no
direct or indirect evidence of abrogation® can be found, the Hanafis hold that the two
evidences negate each other and one has to look for another source to find the law.*

A question arises here about preference. When the Hanafis prefer one of the evidences

to the other, do they abandon the latter as they do in case of abrogation? Sarakhsi answers in

*Usigl al-Sarakksi, 2:18. Hence, there can be no conflict berween mubkam and mujmal or berween a
kbabar wahid and a verse of the Qur’an. Ibid. See also: ‘Alz’al-Din *Abd al-‘Azizb. Ahmad al-Bukhari, Kashf -
Asrar ‘an Usil Fakhr al-Islam al-Bazdawi (Beirut: Dar al-Kiiab al-‘Arabi, n.d.}, 3:88.

* For instance, if one is can be restricted by the other, the conflict is resolved. Usil al-Sarakbsi, 2:18.
Thus, the Hanafi School does not apply the verse about cutting of hand {Q 5:38) to the alien non-Muslim who
commits theft after entering into the Muslim territory with the permission of the Muslim authority (musta’min)
as they restrict this verse by Q 9:6 which commands Muslims to refrain from any hostile act against such a
person.

¥ For instance, Q 2:225 declares that a person will be held liable if he intentionally takes an oath and
this includes a false oath for asserting or denying an act done in past {yamin ghamis), while Q 5:8% prescribes
expiation only for the breaking oaths raken for doing or omitring an act in future (yamin ma ‘giidab), The Hanafi
School distinguishes berween the ‘liability’ mentioned in these verses by asserting that Q 2:225 prescribes
liability in the hereafter, while Q 5:89 prescribes the worldly expiation. Usi! al-Sarakhsi, 2:19.

*Ibid., 2:15-20,

¥Tbid., 2:20.

*Tbid., 2:20-21.

“"This final sitation is only hypothetical, as many jurists assert.
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negative.”” By preference, the Hanafis only mean that the issue is governed by the preferred

evidence and that the other evidence will be interpreted in the light of the preferred evidence.”

3.1.4 The Nature of Disagreements within the School
Many contemporary scholars highlight the differences among the jurists of the Hanafi School,

particularly the Great Imam and his Two Disciples, on the rulings about the various sets of
facts in order to prove that the practice of taglid — which these scholars criticize - was
developed quite late, and that the founding Fathers of the School did not deem it necessary. In
this section, the work of a great scholar will be critically evaluated who has thoroughly
examined the i/ as well as figh of the Hanafi School and has then concluded that Shaybanj,
the disciple of Abu Hanifah, was a mujtabid mutlag in his own right, and that he followed
Abu Hanifah neither in #s@! nor in figh. Muhammad al-Dastiqiwrote his PhD dissertation on
al-Imam Mubammad bin al-Hasan al-Shaybaniwa Atharubi fi al-Figh al-Islami. It was later
published and translated into many languages, including Urdu.* Dastigi devoted Section One
of Chapter Three for proving the above contention, and tried to show that Shaybani had a
separate and distinct set of principles and hence a separate and distinct theory.* Although

Dasuqi has tried to make a long list of such “distinet” principles of Shaybani, most of them

U/sal al-Sarakbs, 23.

“This is what he does so often in Mabsir. This is what the Hanafi methodelogy is all about. See for a
tew examples of the application of this methodology: Ahmad, “Ta‘aruz awr Raf*-i-Ta‘aruz”, 69-83.

“Muhammad al-Dasuqi, al-Imam Mubammad bin al-Hasan al-ShaybaniwaAtharubifi al-Figh al-Ifami
(Doha: Dar al-Thaqafah, 1407/1987). Muhammad Yusuf Farcoqi translated it into Urdu under the ritle:
Mubammad bin HasanShaybani: Hayat-o-Khidmait (Islamabad: Islamic Research Institute, 2003),

* Dasuq has tried to accumulate from Usil af-Sarakbsi and other books the points where Shaybani is
reported to have disagreed with Aht Hanifah, Ab Yasuf or others in the School on some principle.
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relate to minor issues and they can be easily reconciled with the major Hanafi theory. Three
issues, however, need some consideration: the authenticity of ;:he mursal traditions, consensus
of a later generation after disagreement of the earlier generation and conflict between a
general word and a specific word.

Dasuqi quotes Shafi‘l who ascribes an important principle to Shaybani which, if
proved definitively, makes Shaybani’s theory distinct from that of the Hanafi School, namely
that Shaybani did not deem the mursal traditions as valid, particularly those of Muhammad
Ibn Shihab al-Zuhri.* However, Dasuqi does not deem this report authentic and shows that
Shaybani did use mursal reports and accepted the mursal reports of al-Zuhri.¥

The second important issue highlighted by Dastqi relates to the binding nature of the
consensus of a later generation when the earlier generation had disagreed on an issue. Dasugi
asserts thar Abih Hanifah and Abu Yiisuf are of the opinion that disagreement of the earlier
generation cannot be eliminated by the consensus of the later generation, while Shaybani
holds the opposite view.*Dastiq cites the example of the validity of the sale of umm a/-
walzd.¥ The Companions of the Prophet (peace be on him) disagreed on the validity of this
transaction, but the Followers of the Companions reached a consensus on disallowing it.*° As

Abu Hanifah and Abt Yusuf enforce the decision of the judge about the validity of such a

*“Dastiq, al-Imam Mubammad bin al-Hasan, 216.
*Ibid., 217.

“1hid., 230

*Ibid., 231.

0 Usil al-Savakbsi, 1:318.
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transaction and Shaybani disagrees with them. Dasiiqi infers from this that Abi Hanifah and
Abi Yusuf did not deem it a valid consensus while Shaybini deemed it s0.”!

It seems that, in his eagerness to prove Shaybani as a Mujtabid Mutlag, Dasiqi has
oversimplified the issue. As Sarakhsi asserts, there is no disagreement in these three giants on
this issue; all of them deem the consensus of the later generation after disagreement of the
earlier geperation valid and binding. However, AbuHanifah and Abin Yosuf deem the
disagreement of the earlier generation as a shubbab (mistake of fact or law)* because of which
they enforce the decision of the judge regarding the validity of such transaction.”Hence, it
was a disagreement on the interpretation of facts (gz%dab fighiyyab), not on the legislative

presumptions {ga idabusaliyyab).

Among the hundreds of principles of interpretation, Dasigi could find only one
principle on which, in his opinion, Shaybani differed with the position generally held by the
School. This is the case of conflict berween %mm (general) and &bass (specific).” In this case,
the Hanafi School generally deems a general text as equal to a specific text.”Dasiiqi cites two

examples to prove that Shaybani preferred the specific to the general.

"Dastiql, al-Imam Mubammad bin al-Hasan, 2:231-232,

%2 For details about the nodon of shubbah, see Section 4.2.4 of this dissertation.
B Usiil al-Sarakhsi, 1:319.

HDasiiql, al-Imam Mubammad bin al-Hasan, 223-24.

S Usil al-Savakhsi, 1:132.
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One issue is the conflict of the general command of keeping away from urine® with
the specific command given to the people of the tribe of ‘Uranah to drink the urine of
camels.” As the Hanafis generally hold the urine of the camels as najas (ritually unclean), and
Shaybani does not deem it so, Dasiiqi infers that Shaybani, like the Shafi‘s, held that the
second narration specified the first one while the Hanafis prefer the first one because of its
being general.”® This s, however, not acceptable because in Sarakhsi has cited many cases
from the texts of Shaybani which definitely prove that Shaybani, like Abu Hanifah, deems
the general and the specific equal in status.” How then has Shaybani disagreed with Abi
Hanifah on the issue of the urine of camels? Sarakhsi explains this case in Mabsist and states
that the reason for Shaybani’s disagreement with Abu Hanifah was that be saw no conflict in

the two texts.®

The other example given by Dastiqi is of the apparent conflict in two narrations about
the zakzh imposed on agricultural produce.® One of the traditions is general, prescribing no
nisab for such produce,” while the other specifically prescribes the niszb as 5 awsug.*’Abu

Hanifah interprets this latter tradition as referring to the zakah of trade, not agricultural

% The tradition in which the command is mentioned has been narrated in Swnan al-Darsgutni, Kitab al-
Taharzah, Bib Najasat al-Bawl wa "l-Amr bi *l-Tanazzuh minh. The tradition about punishment in grave because
of not avoiding the urine has been narrated by many Companicns. See, for instance: Bukhan, Kitab al-Wudd’,
Bab Min al-Kaba'ir allz Yastatira min al-Bawl.

¥ Bukhan, Kitab al-Wudi’, Bab Abwal al-Ibil wa *l Dawabb wa "1-Ghanam wa Marabidiha; Kitib al-
Maghazi, Bab Qissat “Ukl wa ‘Uraynah.

*Dasiiql, al-fmam Mubammad bin al Hasan, 224-25.

3 Usial al-Sarakbsi, 1:131-32.

““See for explanation of this disagreement: al-Mabsir, 1:164-67.

“"Dasiiqi, al-fmam Mubammad bin al-Hasan, 223.

2 “In what the sky warters: one-tenth.” ‘Abd al Razzaq al-$an‘ani, Musannaf, Kitab al-Zaksh, Bab Mz
Tasqi al-Sama’.

® “No sadagak in what is less than fiveawsug.” Bukhar, Kitab al- Zakah, Bab Zakat al-Wariq,
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produce, as traders used to sell and buy through wasag. Shaybani and Abi Yusuf disagree
with him saying that the tradition prescribes niszb for the zzkab of agricultural produce. Here
again, Sarakhsi explains the position of Shaybani and Abt Yasuf without in any way linking
it to the conflict of the general and the specific.”Interestingly Abu Yusuf shares the view of

Shaybani in the case while no one says that he preferred the specific to the general.

The conclusion, then, is that Shaybani, like Abu Hanpifah and Abu Yisuf, equated the
general and the specific, as definitely proved by the cases referred to by Sarakhsi in his Usil.
In the two apparently deviant cases, Shaybani preferred one tradition to the other for other
reasons, as elaborated by Sarakhsi in Mabsat. Yer again, it is a disagreement on the

interpretation of facts, not on the legislative presumption. God knows best.

3.2 TAKHR]: METHODOLOGY FOR EXTENDING THE LAW TO NEW CASES

A major trend among the contemporary scholars of Islamic law is that they mix up the
opinions of the jurists belonging to the various schools, practicing a kind of tffig or
“conflation”.® This section will first identify a few serious problems in this approach, after
which it will describe the methodology of takbr3j or reasoning by principles for extending the

law to new cases.

“Sarakhsi, al-Mabsit, 3:3-6.
* For views of Orientalists on talfig see: Schacht, Introduction to Ilamic Law, 106; Coulson, A History
of Flamic Law, 196-201.
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categories, these mujtahidinfi al-masi’il may determine the official position of the School after
a thorough analysis of the principles and manuals of the School.* Finally, they extend the law

to new cases using the established principles of the School.®

The work of all these three categories of the mujtabidin forms the binding source for
the ashab al-takbrij, who are not mujtabidin but who extend the law to new cases using the
established principles of the School.* Jurists in the category of ashab al-tarjib, those who are
skilled in finding the preferred opinion of the School, also exercise takbrij for some new
cases.” The major difference between the jurists categorized as mujtabidinfi al-masa’il and
those termed as ashba al-takhrij and ashab al-tarjib (or even ashab al-fatawa) is that jyurists of
these latter categories are not deemed mujtabidin; otherwise, they all extend the law to new
cases through the methodology of takhri;.* This difference, in practical terms, means that the
work of the mujtabid jurist 1s 2 binding source for the non-majtabid jurist (called faqib by

Nyazee).” This hierarchy of the jurists is the cornerstone of the methodology of takbr.

Another important tenet is the strict observance of a hierarchy of manuals that record

the decisions of the jurists of the School on various issues. The Zahir al-Riwayak is placed on

% Thid.

PIbid.,7-8; Nyazee, lslamic Jurisprudence, 335.

“Ibn ‘Abidin, Sharb ‘Ugid Rasm al-Mufti, 8.

¥ Nyazee, Jslamic Jurisprudence, 335-336.

% Nyazee draws parallels berween the work of the mujtabidin and that of the legislature and between
the work of the ashab al-takbrij and others with that of the superior judiciary. {(Islamic Jurisprudence, 336-338).
Nyazee’s theory of legislation and theory of adjudication is a great contribution towards understanding the

internal intricacies of the Islamic legal system and calls for further research in this area.
¥Ibid., 341.
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the top of the hierarchy.® This is the title given to the six texts composed by Shaybani.” The
decisions of the cases recorded in these books definitively represent the official position of the
School. Even in these books, one occasionally finds differences of opinion among the jurists
of the School - mostly between the Imam and his Two Disciples. However, two of these
books, namely, al-Siyar al-Saghir and al-Jami® al-Saghir, record the preferred opinion of the
School. Nyazee deems them the prototype of the mukbtasarat or the mutiin of the School -

manuals that record the official position of the School on the cases listed therein.™

Among these mukbtasarat, an earlier example is that of Mukbtasar al-Tabzwi. Another
important example is Mukbtasar al-Qudiri. The six books of Zahir al-Riwayah were also
abridged in a mukbtasar called al-Kafi fiFurs* al-Hanafiyyah. However, perhaps the most
influential text was composed by Burhanal-Din‘Ali b Abi Bakr al-Marghinini under the title
of Bidayat al-Mubtadi, in which he combined the texts of al-Jami‘ al-Saghir and Mukhtasar al-

Qudari. Thus, the mutin mu‘tabarab are the basic source for determining the official position

of the School.*

These mutin were then explained with the help of authoritative commentaries by
jurists of high caliber. For instance, Sarakhsi, who was among the mujtabidinfi al-masa’il,

dictated a thirty-volume commentary on al-Kzfi under the title of 2/-Mabsit, which ll date

®Tbid., 341-42.

® These six books are: al-Asl, al-Zivadat, al-Jami* al-Kabir, al-Jami" al-Saghir, al-Siyar al-Kabtr and al-Siyar
al-Saghtr. AlHakim al-Mirwazi (d. 334), after removing repeutions and some minor cases, combined these six
texts in one book called af-Kafi fi Furii® al-Hanafiyyah, Sarakhsi's al-Mabsit is a thirty-volume commentary on
this latter book which he dictated to his students from inside a pit in which he was imprisoned.

*Nyazee, al-Hidayah, xiv.

“Ibid.,xix-xxiii. See also: Ibn ‘ Abidin, Sharb ‘Ugid Rasm al-Mufii, 11-16.
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continues to be the most authorative text on Islamic law.” Similarly, Marghinani himself
wrote two commentaries on Bidayat al-Mubtadi. The detailed one is utled Kifzyat al-Muntabi,
and the brief one is called al-Hidayab. It is this later work which captured the jurists of the
Hanafi School of the following generations who wrote detailed commentaries (shurith) on it.”
Later, glosses, or bawashi, were written on these shurith,™ It is well-established that the marn
has priority over the sharb, and sharb has priority over the bashiybab. Yet another category of
manuals is titled fatawa, such as the al-Fatawa al-Hindiyyah and Fatawaz Qadikban.” All these
manuals have a priority order and a hierarchical structure. As jurist of a lower category
cannot override a jurist of a higher category, the same 1s true of the manuals of the various

categories.

In Chapter Seven of this dissertation, a detailed example of how the official position of
the School is determined will be given with the help of the invaluable work of Ibn ‘Abidin on

the legal consequences of the offence of blasphemy.

?Ibn ‘Abidin, Sharh Ugid Rasm al-Mufii, 15-16.

» Some of the famous shurizh ofthe Hid#yab include: Fath al-Quadir by Kamal al-Din Ibn al-Humam al-
Iskandart; al-Binayab by Badr al-Din al-*Ayni; and 4 Tndyabby Akmal al-Din al-Babarti.

* A famous example is that of the hishiyah of Muhammad Amin Ibn ‘Abidin al-Shami titled Radd ai-
Mubtaron al-Durr al- Mukbtiar of ‘Al3 a-Din Mubhammad b.‘Ali al-Haskafi (d. 1088/1677) which, in turn, is Sharb
of the matn of Tanwir al-Absir by Muhammad b. ‘Abdullzh al-Tamartishi (d. 1004/1596).

®Ibn ‘Ahidin, Shark Ugiid Rasm al-Mufi, 12.
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3.2.3 Reasoning from Principles

Nyazee identifies three tasks™ for the fagth or the jurist who, without deviating from the
already settled cases, extends the law to new cases on the basis of the established principles of

the School:

1. Follow the “precedents™ of the Elders of the School;™

2. Extend the law to new cases on the basis of the established principles; and

3. Where necessary, formulate 2 “new principle” which is compatible with the
already established norms of the School.”

As far as the “sources” for the fagih are concerned, Nyazee mentions two things:'®

1. The manuals of the School, particularly those compiled by the mujtabidin of the
School;
2. The established principles of the School.
The manuals of the School and their hierarchy have already been described above. Details

about the principles of the School are discussed below.

As noted earlier, some principles have been explicitly stated in the texts of the Qur’an
and the Sunnab, while others have been derived by the jurists of the School. Moreover,

principles of this latter category may have been strengthened by the opinion of a Companion

* Nyuazee, Klamic Jurisprudence, 340-341.

7 In what sense the decisions of the great jurists of the School are deemed “precedents” explains the true
meaning of the doctrine of taglid. See, Nyazee, Islamic Jurisprudence, 333-338.

* For an explanation of the phrase Elders of the School, see Nyazee, The Secrets of Usil al-Figh, 58-64
and 85-86.

P Islamic Jurisprudence, 341.

ibid., 341-343,
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or the tacit consensus of the earlier generations. For these principles, scholars generally refer
1o the works titled @l-Ashbah wa’l-Nazz’ir.™ However, Ibn ‘Abidin points out that these
works must be ‘handled with care,” and that the principles, along with their restrictions and
exemptions, if any, must be checked from the proper manuals of the School. ' The
compilation of the principles by al-Karkhi and al-Dabbisi are a rich source for this
purpose.’®Sarakhst’s a/-Mabsit is not only a treasure-trove of principles, but also explains how

the principles are derived and then used for extending the law to new cases."

As for formulating a new principle for novel cases, it is permitted on the condition

that the new principle is compatible with the system. This, in essence, necessitates three tests:

191 Zayn al-*Abidin b. Ibrihim Ibn Nujaym (d. 570/ 1563) and the influence of the Shafi‘i jurist Jalal al-
Din al-Suyuti (d. 911 AH/1505 CE) who wrote a similar book with similar ttle is more than abvious on this
work.

Ibn ‘Abidin, Sharbk Ugiid Rasm al-Mufti, 8.

CRisalab fi 'l-Usal allati ‘Alayha Madar Furid' al-Hanaftyyah by Imim Abi 'l-Hasan ‘Ubaydullih b. al-
Husayn al-Karkhi (d. 340 AH/951 CE) is among the earliest -~and by far the best- compilations of the principles.
Najm al-Din Abu Hafs ‘Umar b. Ahmad al-Nasafi (d. 537 AH/1142 CE) added to it explanatory notes and
examples of cases. See: Usitl al-Karkhi ma* Dhikr Amihiliatiba wa Naza'irthi wa Shawikidiba (Karachi: Mir
Muhammad Kuwbkhana, n.d.). This risalah has thirty-nine principles. Nyazee has translated these principles,
notes and cases in his Klamic Lega! Maxims, 245-280. Among the disciples of Karkhi, it was Abt Bakr Ahmad b.
‘Ali al-Jagsas al-Razi {d. 370 AH/980 CE), who further built upon the work of his great master. See his: al-Fusi/
St Usiel, ed. ‘Ujayl Jasim al-Nashmi, Kuwait: Ministry of Religious Affairs, 1414/1994), However, Nyazee is of
the opinion that the works of Ab& Zayd ‘Ubaydulldh b. “Umar b, ‘Isa al-Dabbasi (d. 430 AH/1038 CE) is more
important although scholars have not given it the attention it deserves. Nyazee shows that Dabbust greatly
influenced not only the great Hanafi junist Sarakhsi but also the revivalists of the Shali‘i legal theory Imim al-
Haramayn al-Juwayni and his disciple Ghazali. Dabbusi’s Ta’sis 2/-Nagar, ed. Mustafa Muhammad al-Dimashgi
(Beirut: Dar Ibn Zaydun, n.d.) and Tagwim al-Adillab fi Usiil al-Figh, ed. Al-Shaykh Khalil Muhy al-Din, (Beirut:
Dar al-Kutub al-Timiyyah, 1421/2001), indeed contain treasure-troves of the legal principles and Nyazee has
heavily relied in his Islamic Legal Maxims on these works. He also translated excerpts from Tia'sis al-Nazar. See:
Islamic Lega! Maxims, 281-302.

'™ For a selecuon of more than ffty principles taken from Kitzb al-Hudid in al-Mabsit, see Appendix
One of this dissertation.
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1. That the new principle does not alter the implications of the texts of the Qur'an
and the Sunnah;'®
2. That the new principle does not go against the already established principles of the

School; and

3. That there is some positive evidence within the system in favor of the new
principle that indicates that it is not altogether ‘stranger’ to the system.'®

This discussion may be concluded with the following quote {rom Nyazee:

It should not be assumed that the fagih cannot approach... the sources for the mujtabid
[the Qur'an and the Sunnab). He certainly can, but the system erected by the fuqaba’
appears to be saying that there is no need to reinvent the wheel. The entire law, after
analyucal systematization, bas been organized around a large hody of principles,
precedents and rules. This body... provides enough flexibility for expansion and
change. So wby go througb the whole process once again, a process over which
centuries of labor has been expended by the mujtabid? Why not build on the work
that has been done already? Why lose the heritage?'”

% This simply means that the interpretation of these texts already adopted by the School must be
accepted. Sometimes people refer to the report of a saying of Abii Hanifah: “When a badith is sound, take it as
my legal position.” See for a detaiied discussion on the correct interpretation of this statement: Nyazee, The
Secrets of Usiil al-Figh, 65-68.

Gbazali calls it Maslabah gharibab, as explained in tbe previous Chapter.

Y Nyazee, Islamic Jurisprudence, 339.
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CONCLUSIONS

Hanafi School has a comprehensive and internally coherent legal theory the most important
characteristic of which is the use of the general principles of law. The School also developed a
system of ‘precedents’ and, for that purpose, the grading of jurists and manuals of law which
help in resolving analytical inconsistencies and resultant in a smooth functioning of the
system. The jurists of the School have occasionally differed, but the disagreement has always
remained at the level of ‘interpretation of facts’ and not at the level of ‘legislative
presumptions’ of the School. It is these latter principles - the legislative presumptions - which

determine the core legal theory of the School and give it a peculiar flavor.

The School also developed the detailed methodology of takbrij or reasoning from
prnciples for the purpose of extending the law to new cases and thus finding viable solutions
to new issues without causing problems of analytical inconsistency. This methodology allows
introducing new principles, if and when needed, provided the new principle is compatible

with the already existing legal system.

In the remaining chapters of this dissertation, effort will be made to apply this
methodology of takhrij for finding viable solutions to some complicated problems faced by
the Pakistani criminal justice system. For this purpose, the foremost task is to determine the

fundamental principles of Hanafi criminal law. This is to be done in the next chapter.
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CHAPTER FOUR: SIGNIFICANT FEATURES OF THE HANAF1
CRIMINAL LAW

INTRODUCTION

Modern scholars focusing on the works of Shafi‘l and Hanbali scholars - whose classification
of crimes on the basis of rights is somewhat muddled ~ have caused distortions in the original
doctrine of siyasab as conceived by the Hanafi school; a doctrine that divides crimes into the
three major categories of badd, siyasah and taZir. This division is based on three different
kinds of rights and determines the legal consequences of crimes pertaining to the standard of
evidence, the enforcing authority and the power of pardon or compromise. This chapter,
therefore, focuses on the classical manuals of the Hanafi School for analyzing the
classification of rights in the Hanafi law. It is this classification which determines the nature
and consequences of offences in the Hanafi system. Once this is done, an analysis of the

nature of siyasab is undertaken for determining its distinctive features.

4.1 THE HANAF1 THEORY OF RIGHTS

Before exploring the Hanafi manuals on the issue, it is imperative 1o briefly examine the
important case of Hazoor Bakbsh v The State’ in which the Federal Shariat Court embarked

upon determining the meaning and scope of the concept of badd in Islamic law. The views

"Hazoor Baksh v The State, PLD 1981 FSC 243,
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expressed in the lead judgment by Aftab Hussain, CJ, have influenced many critics of the
Hudood laws in Pakistan and are echoed in the 2006 CII Report on reforms in the Hudood

laws.?

4.1.1 Questioning the Basis for the Hadd-Ta %ir Division

Major issue before the Court in this case was whether the punishmentof rajm was badd or
ta'zir. Chief Justice Aftab Hussain, however, deemed it better to examine the concept of hadd
as developed by the jurists and concluded that the division of punishments into hadd and
ta‘zir was of little significance and a later innovation. His criticism of the concept of can be

summarized in the following points:

1. Hadd literally does not mean punishment and the Qur’an nowhere uses the word
bhadd for punishment,’ while in the Prophetic traditions, this word has been used
for punishments generally and not specifically for a ‘fixed” punishment.*

2. Despite the fact that the jurists have declared hudid to be “fixed punishments’, they
disagreed on the inclusion or exclusion of a number of punishments in this
category.’

3. The punishment of rajm is not mentioned in the Qur'an, but the jurists deem it

hadd.* Moreover, the Qur’an does not prescribe any penalty for the consumption

*Final Report on Reforms in the Hyudood Laws, 135£1.
PLD 1981 FSC 1.

‘Tbid.

> Ibid.
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of alcohol, and the traditions report varying punishments, but the jurists included
it among the the hudisd.’

Similar observations are found in the CII Report.*

Nyazee points out that the Court could not appreciate the difference between the
wider and the narrower doctrines of budid Allah (limits prescribed by Allah).” He also
elaborates that the wider doctrine of hudisd Allih prescribes the “fixed” or “immutable” part
of Islamic law and that the “fixed punishments” form just a part of this larger whole.”” Nyazee
also emphasizes that the jurists were not fond of classification just for the sake of classification
and that they were concerned with the legal consequences of the various wrongs which
compelled them to categorize certain specific offences in the category of the budud. These
included, inter alia, special standard of proof for an offence, (as the Qur’an prescribes for the
offence of zina) and the fact that nobody had the authoriry to pardon the offender (as the
Prophet (peace be on him) explicitly stated so about the offence of theft)." Although the
emphasis in the post-colonial discourse on Islamic criminal law has been on the fixed or
discretionary nature of the punishment, that is just one aspect of the issue. The other aspects

must not be ignored and, as noted in Chapter One, the major contribution of Nyazee in this

“Tbid.

Tbid.

Final Report on Reforms in the Hudood Laws, 143.

? Niyazee, Theories of Isfamnic Law, 109ff.

' This has been explained in Section 1.2.1 of this dissertation.

UMuslim b. al-Hayij al-Qushayri, «/-Sebwh, Kitab al-Hudud, Bab Qat* al-Sanq al-Sbarif wa Ghayrih wa
Nahy *)+-Shafa‘ah fi *l-Hudad.
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regard is his elaboration of the significance of the concept of bagg Allah (right of God) for

understanding the nature of the hudiid punishments.”

It is time now to explore some details of the concept of the right of God in the Hanaft

jurisprudence.

4.1.2 The Concept of the Right of God

The definition of badd in the Hudood Ordinances is given as: “punishment ordained by the
Quran and [the] Sunnab”. ¥ This definition does not mention the most important
characteristic feature of hadd which forms the basis of the whole juristic on criminal law.
Kasini, the renowned Hanafi jurist of the sixth/twelfth century, defines padd in the following
words: “fixed punishment [the enforcement of] which is obligatory as a right of God.”" He,
thus, not only explains the meaning of “fixed” (muquddarab) when he asserts that its
enforcement is “obligatory” (wajibab) but also highlights the reason for this when he adds the

phrase “as a right of God” (baggan lillah). This point needs a little elaboration.

First, why is a particular punishment “fixed”? One may refer to the punishment of
gadhf which the verse of the Qur’an ordains as “eighty lashes”.”® From the perspective of the

principles of interpretation, the word “eighty” is khass (specific), which carries only one

12 See Section 1.2.4 of this dissertation.

DSection 2 (b) of the Offence of Zina (Enforcement of the Hudood) Ordinance 1979. The same
definition is found in the other Ordinances too.

" ‘Ala’ al-Din, Abu Bakr b. Mas‘ad al-Kisani, Reda’i" al-Sand’i' fi Tartib al-Shard’i', eds. ‘Al al-
Mu‘awwad and “Adil ‘Abd al-Mawjad (Beirut: Dir al-Kurub al-Timiyyah, 2003), 9:177.

¥Qur'an 24:4.
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meaning.'® Hence, it must be no more than or less than eighty lashes. The second question is:
why is the enforcement of this punishment obhgatory? Here another principle of
interpretation tells us that “command is for obligation,”” and as Allah has given us command

for this purpose, it has become obligatory on us.

At this point, one may argue that Allah has also made the punishment of gisas
obligatory when He said: “O believers! Qiss has been made obligatory on you in matters of
the murdered.”™ Why, then, not categorize it as a hadd punishment? The answer to this
question leads us to the crux of the matter. The same verse allows the legal heirs of the victim
to pardon or conclude a compromise with the murderer. The rule, then, is that enforcement
of the gisas punishment is obligatory, except where the legal heirs of the victim do not pardon
or conclude a compromise with the murderer. This exception does not exist for the hadd
punishment, and it is for this reason that it is called “the nght of God”. This is how Kasani

explains the meaning of this concept:

The obligatory punishment for such wrong is the pure right of Allah, Great 1s His
Majesty, so that the benefits of this punisbment surely reach the general public and the

general public is surely protected from the evils of that wrong. This purpose can only

1 Usial al-Sarakhbsi, 1:131.
UThid., 1:14,
“Qur’an 2:178.
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be achieved if a human being does not have the authority 1o waive this punishment.

That is exactly what is meant by ascribing these rights to Allab, Blessed and High is He.”

The concept of the Right of God, thus, signifies the immutable sphere of Islamic law. At
times, the concept is also used for “God-given” rights to individuals because they are also
“Inalienable”.” However, in the context of hudid and ta%ir, this concept primarily signifies
that no human authority can suspend this punishment. There are other important legal
consequences related to this concept which will be analyzed in section 4.2 below. Presently,
the various categories of the rights of God mentioned by Sarakhsi may be briefly given here

so as 1o have a broad sketch of this concept.
Sarakhsi mentions the following eight categories of the right of God:"

1. ‘ibadah mabdah (pure worship), such as prayer, 2akah and fasting;
2. ‘wgwbab mabdab (pure punishment), i.e., the hadd punishments;
3. ‘ugibah qasirah (imperfect punishment), such as depriving the murderer of his

right to inherit the murdered person;®
g P 3

“Kasani, Badi’i al-Sand’i’, 9: 248 (emphasis added).

® Nyazee, Theories of Islamic Law, 115-116. See for more details: Imran Ahsan Khan Nyazee, “Tslamic
Law and Hluman Rights”, Islkamabad Law Review, 1:1-2 (2003}, 13-63.

2 Jsal al-Sarakhsi, 2:289.

% Section 317 of the Pakistan Penal Code also prescribes this punishment only two kinds of murder,
namely, qatl-eamd and gat! shibh-examd. The Hanafi law also prescribes it for unintentional murder, Al-Mabsit,
26:78. See for dertails: Section 11.2.2 of this Dissertation.
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4. da'irah bayn al-tbadab wa l-‘ugubab (that vacillate between worship and
punishment),” ie., kaffarah {expiation) for some wrongs, such as unintentional
murder or intentionally breaking fast;

5. ‘badah fiha ma‘na al-ma’unab (worship that also has the meaning of financial
liability),” i.e., zakih of fitr (paid at the end of the month of Ramadan before the
Eid prayer);

6. ma'unab fibimana al-ibidab(financial liability that also has the meaning of
worship),” i.e., ushr levied on the produce of the land;

7. ma’unab fibi ma‘ni al-'ugibab (financial liability that also has the meaning of
punishment),” i.e., kbaraj levied on non-Muslims; and

8. ga’im bi-nafsib (that exists independently),” such as kbums levied on minerals.

The point is that all these may be termed as matters of “ritual obedience” insofar as they are
beyond the scope of the exercise of reason. In the previous chapter, it has already been

explained thart there is very little scope for rational reasoning in matters pertaining to hudud

punishments.

2 It means that these acts carry the meaning of borh worship and punishment.

* That is 10 say, this is primarily an act of worship but it also carries the meaning of financial liability.

It means that, as opposed to the previous category, this is primarily a financial liability bur it also
carries the meaning of worship. It is because of the meaning of worship in it that it cannot be imposed on non-
Muslims.

* Thus, the difference between wshr and kbaraj is that even when both are financtal liabilities, the
former contains the meaning of worship in it and will bring reward in the hereafter 10 the one who pays it.

¥ These may be called “miscellaneous”.
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4.1.3 Distinguishing the Right of God from the Right of the Community

Scholars working on Islamic criminal law in the post-colonial world have generally
considered the right of God synonymous with the right of the community.? Perhaps they
were influenced by the binary division of English law - public and private. This has caused
several problems. For instance, it is an established rule of Islamic law that the government
cannot commute or pardon a badd punishment. The reason for this rule, as noted above, is
that padd is the right of God.” Had the right of God been the same as the nght of the

community, the government would have the right to pardon the hadd punishment.

Under the English legal system, which Pakistan inherited from the British Raj, legal
wrongs are divided into two broad categories: civil and criminal.” The former is violation of a
private right while the latter is violation of a public right.*' Breach of contract is violation of a
private right in personam, while tort is violation of a private right in rem.” Sometimes a
wrong is deemed violation of both a private right in rem as well as a public right. Thus, at the
same time it is both a tort as well as an offence - the so-called “felonious tort”. A good

example 1s that of defamation, which is considered both a tort as well as a crime. The

B Awdah, al-Tashri® al Jina’s al-Islami, 1:79.

¥ Kasani, Bada’t‘ al-Sana’i', 9:250.

*I. C. Smith and Brian Hogan, Criminal Lsw (London: Butterworths, 1983), 17.

*1bid., 18-9.

% A right in personam is the one available only against a particular person or group of persons.
Generally, this right is created by a contract. Thus, parties to a contract have rights i personam aganst each
other. For iostance, if a person buys a car from another, the buyer has the right to seek the delivery and
possession of the car from the seller in accordance with the terms of the contract. Similarly, the seller has the
right to demand the payment of the price as agreed upon in the contract. A third person - a non-party -
generally has no right and no duty under the contract. This is known as the docirine of the “privity of contract”.
A right £n rem is the one available agaiost the whole of the world. For instance, nobody is allowed to enter into
the premises of another person without his permission. That is why “trespass” is violation of a right in rem and
is, therefore, considered a tort. See Ratanlal Raochoddas and Manharlal Ratanlal, The Law of Torts (Lahore:
Mansoor Book House, 1989), 3-5.
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aggrieved party has both the right to seek damages from the defendant as well as to file a

criminal case against him and get him punished by the court.”

The jurists have an altogether different approach. One reason for confusion of the
contemporary scholars could be a superficial reading of the texts of the jurists. For instance,
Kasani, while elaborating the nature of the badd punishment of gadhf, says: “If the evil effects
of a wrong reach the general public and the good effects of its punishment also reach the
general public, the obligatory punishment for such wrong is the pure right of Allah, Great is
His Majesty.”™ A person with the background of English criminal law may wrongly construe
this staternent as equating the right of God with the right of the community. This wrong
construction ignores the fact that Kisani uses the word “obligatory” for the punishment
which 1s awarded as a right of God. The use of this word indicates, as noted above, that the
punishment can neither be commuted nor pardoned and “that is exactly what is meant by

ascribing these rights to Allah.”*

Hence, Hanafi law has an altogether different classification of rights. It divides rights
into three kinds: rights of individual, rights of community and rights of God. All
punishments in the Hanafi law are linked to one or more of these rights. Thus, budad

punishments are linked to the rights of God;*taZir punishments are linked to the rights of

*8ee Sections 499 and 500 of the Pakistan Penal Code, 1860.

MKasani, Badd’t al-Sand’i’, 9:248.

*Ibid.

* According to the Hanafi School, all hudid punishments, except the hadd of qadhf, relate 1o the pure
right of God, See Kasani, Bada’i‘ 4/-Sand’i', 9:248-250; Burbin al-Din AbG ’l-Hasan ‘Ali b. Abi Bakr al-
Marghinani, al-Hidzyah fi Sharh Bidayar al-Mubtadi (Beirut: Dar Thys al-Turith al-‘Arabi, n.d), 2:339. The
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individual;”” while siyzsab punishments are linked to the rights of the community.” The
relationship of ta%ir and siyasah will be examined in detail in the next chapter because some

of the later jurists have confused these concepts by overlooking the classification of rights.

A wrong may be considered a violation of the joint right of God and of individual. In
such a joint right, sometimes the right of God is predominant - such as in case of the badd of
gadhf — while in others the right of individual is deemed predominant - such as in case of
gisas.” In these cases, the wrong attracts some of the characteristics of the right of God (badd)
as well as of the right of individual (t2zir). For instance, the punishment of giss is fixed like
hudidd, while it may be pardoned like m%ir by the person aggrieved. As the right of God is
predominant in gadhf, 1t generally attracts the rules of hudid; except that like ta%Zir its

proceedings cannot be initiated unless the aggrieved person files a formal complaint (da ‘wa).”

Shafi'1 jurists considered ga2dhf 1o be a right of individual. The Hanafi jurists hold that gadhfis the mixed right of
God and of individual, but the right of God is predominant in it. (Bada’i‘ al-Sanz’i, 9:248) The net conclusion
according to the Hanaf jurists is that the rules relating to the right of God are to be applied to gadhf. Kasani
after proving that the right of God dominates the right of individual in the case of gadhf says: “Now thar it has
been proved that the hadd of gadbf is pure right of God, or at least the right of God is predominant in it, we
conclude: it cannot be pardoned because the authoriry to pardon vests in the one whose right has been violated;
it cannot be waived through compromise or compensation because a person cannot get compensation for the
violation of the right of another; it cannot be inherited because the rules of inheritance apply to the property
owned by the deceased or his rights... and as nothing of the sert exists, the rules of inheritance will not apply;
and only one punishment will be given even if the wrong was committed more than once.” (Ibid., 250).

¥ This is official position of the Hanafi School. (Ibid., 9: 274). Some of the later Hanafi jurists who were
influenced by this views of the Shafi‘ jurists, asserted that ta‘zir can be awarded in bagq Alih also. However,
they faced the problem of analytical incoosistency. This issue is discussed in detail in the next Chapter.

* Unfortunately, modern scholars have generally ignored the important concept of siyzseb in the
Hanafi cniminal law,

* Thus, the rules relating to the right of individual are applied to gisas. However, due to the presence of
the right of God in it, some rules relating to the right of God are also applied to ir. For instance, shubhab

(mistake of law or of fact) suspends the punishment of gisZs as it suspends the Audiid punishments.
®Kasani, Bada’t’ al-Sana’i’, 9:241.
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When this system is compared with the English legal system, che first thing that
strikes the mind is that badd, taZzir and gisas cannot be properly called “crimes” because crime
in English law is violation of public right. In other words, the nearest match in Islamic law
for the English law concept of “crime” is siyasah.*' Is it not surprising, then, that the post-

colonial discourse on Islamic criminal law has generally ignored the concept of siyasab?

It is worth noting here that jurists of the other Schools, particularly the Shafi‘l jurists,
have a different classification of rights and related crimes. Thus, for instance, they deem the
punishment of gadhf as hadd despite the fact that they deem it a right of individual.®
Similarly, they allow t27ir in the right of God.” Some of the later Hanafi jurists, under the
influence of the Shafi‘i jurists, accepted this latter view without appreciating that this goes
against the very basis of the system erected by the Hanafi School. This has caused problems

which need a detailed analysis. This will be done in the next chapter.

“ISiyasah is “the act of the ruler on the basis of maslabab [protection of the objectives of the law], even if
no specific text [of the Qur'in or the Sunnab] can be cited as the source of that act.” Zayn al-‘Abidin b. Ibrahim
Ibn Nujaym, al-Babr al-Ra’iq Sharb Kanz al-Daga’ig (Beirut: Diar al-Ma‘rifah, n. d), 5:11. This authoriry if used
within the constraints of the general principles of Islamic law, is called styzsah ‘dileh (just administration)
making the directives issued by the ruler under this authority binding on the subjects; on the other hand, the
violation of these constraints amounts to siyasah zilimab (ryrannical administration) and such direcuves of the
ruler are invalid. Muhammad Amin b. ‘Abidin al-Shimi, Radd al-Mubtar ‘ala 1-Durr al-Mukbtar Sharh Tanwir
al-Absir, €d. ‘Adil Ahmad ‘Abd al-Mawjid and ‘Ali Muhammad Mu‘awwad (Riyadh: Dar ‘Alam al-Kutub,
2003), 6:20.

% Shams al-DinMuhammad b. al-Khatib al-Shirbini, Mughni af-Mubtz ila Ma'rifat Alfaz al-Minhaj
(Beirut: Dar al-Ma‘rifah, 1418/1997), 4:203.

© Thus, Yahya b. Sharaf al-Din al-Nawawi (d. 676 AH/1277 CE) defines tz'7ir as the punishment “for
every violation of law for which there is no badd and no kaffarab”. Shirbinl in his commentary adds:
“Irrespective of whether this is in the right of God or the right of individual, and irrespective of whether it is for
an act related to what attracts badd, such as... stealing that does not attract the punishment of cutting, ... or not,
such as cheating, false testimony, beating without a lawful cause and disobedience of a wife to her husband and
dental of his rights despite her being able to perform them.” Ibid., 4:251-252.
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4.2 LEGAL CONSEQUENCES OF THE VARIOUS CRIMES

For ascertaining the legal consequences of crimes, the primary tool is the classification of
rights explained above. This classification is the most important feature of the Hanafl
criminal law because the Hanafi system determines all the consequences on the basis of the
affected right. This point is elaborated here by discussing the important features of hudid,

gisas and ta zir and comparing them with the characteristic features of siyasab.

4.2.1 Maximum and Minimum Limits of Punishments

Hudud and gisas are fixed punishments and there is no room for a lesser or alternative
punishments in these cases.* In the same way, the maximum limit of tz%ir has also been

fixed.” The court cannot award more than thirty-nine lashes in 22 73r.*

Under the doctrine of siyasah, the government has the authority to prescribe detailed

rules for the maintenance of public order. It can take preventive measures as well and can

* Some of the contemporary scholars have tried 1o prove that the pudid are not fixed but maximum
punishments, See Javéd Ahmad Ghamidi, Mizin (Lahore: Dar alIshrag, 2001), 302. See also the CII's Firal
Report on Reforms in the Hudood Laws, 146ff. Two factors seem 1o have influenced these scholars: they deem the
hudiid punishments very harsh and they confine Islamic criminal law to hudid and gisgs. It is, thus, ignoring the
doctrine of siyaseh which has caused this confusion. See for a detailed discussion on this issue: Ahmad, Hudrd
Qawanin, 56-58.

* This is the case where 227ir is awarded in the form of lashes for crimes which fall within the genus of
the hudid or the quszs crimes. (Kasani,Bada'i’ al-Sana'’t', 9:271-72). Ta'zir may take other forms as well, such as
internment, rebuke and the like. In these cases, the judge has 1o decide the extent of the pumishment keeping in
view the facts and circumstances of each case. (Ibid, 271}. See for details: Section 5.5 of this Dissertation,

* This is the opinion of Imam Abt Hadifah al-Nu‘min b. Thabit (d. 150/767) and this is the preferred
view of the Hanafi School. Abti Yusuf Ya‘qnb b. Ibrshim (d. 183/799), the famous disciple and successor of Abd
Hanifah, was of the opinion that the maximum limit of t22ir is sevenry-five lashes because the least of the fudid
is that of gadhf, which is eighry lashes, and the fourth caliph “Ali b. Abi Talib (Allah be pleased with him) would
award five lashes less than the least of the budid. (Kisani,Badz’i‘ al-Sana’i', 271-72), Abit Hanifah argued thar the
least of the hudid 15 forty lashes for slave (as his punishment wonld be half that of a free person), and as such the
maximum limit for 72237 is thirty-nine lashes. (Tbid).
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define different offences, lay down a standard of evidence for proving these offences and
prescribe punishments for them.® Detailed rules are laid down by the government, but it is to
act within the restrictions imposed on it by the texts of the Qur’an and the Sunnab as well as

by the general principles of Islamic law.”

4.2.2 The Right to Initiate Proceedings

In English law, torts are deemed civil wrongs and the aggrieved person may or may not
initiate legal proceedings against the wrongdoer, while crimes are deemed public wrongs and
the state takes 1t upon itself 10 initiate proceedings even if the aggrieved person does not want
to move the court.” In Islamic law also, the right to initiate proceedings depends on the right
affected. However, as it has three kinds of rights the situation is different. The jurists frame

this issue as whether de wa is necessary for a crime?

7 1t has been reported that the second caliph ‘Umar b. al-Khattab (Allzh be pleased with him} ordered a
person named Nasr b. al-Hajja) to leave the capital city of Madinah even though he did not comnit any wrong
but there was a possibility that if he continued living there a heinous wrong might be committed by others. This
prevenuve measure of ‘Umar is justified by the Hanali jurists on the basis of the docirine of siyasah(Al-Mabsit,
9:52). Schacht starts discussion on siyas# in the following words: “Special measures, preventive or punitive, may
be taken for reasons of public policy fsiyasa), e.g. the banishment {rafy) or the imprisonment (habs/ of a beautiful
youth, or the execunon of criminals who strangle their victims in a city...” Introduction ro Islamic Law, 187.

* This explains that Islamic law is not as rigid as Schacht and others portrayed. It also gives satisfactory
answer to the allegation of the separation of “theory” and “practice”.

* For instance, the government cannot change the standard of proof for zina because it has been
explicitly laid down in the texts of the Qur'an and the Sunnab and the jurists have a consensus on it. Thus,
changing this standard will amount to destruction of the whole system.

* The Code of Criminal Procedure, 1898, divides offences into “cognizable” and “non-cognizable” so
that in the former case the police on getting information (FIR or First Information Report) about the
commission of an offence can initiate invesugation and can make arrests without the warrant of the magistrate,
while in the latter the agprieved person files a complaint to the magistrate who may then direct the police 10
initiate investigation or make arrests. Classification of offences on this basis, aloug with other relevant issues, 1s

given in the Second Schedule of this Code.
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TaZir punishment cannot be awarded unless the affected individual brings the case to
the court. This 1s because 2%Zir is awarded for violation of the right of individual who also
has the right to pardon the offender or conclude a compromise with him.*! The same is true
of gisas because, as noted above, the right of individual is predominant in gisas. As far as
siyasab is concerned, the ruler may initiate proceedings even if the person directly affected by
the crime does not file a complaint as the law presumes the violation of the right of the ruler.
The same is true of budid generally, because the enforcement of budid is the duty of the
ruler.” There are two exceptions, however. For the badd of gadhf and the badd of sarigab, the

jurists deem complaint essential, though for slightly different reasons.”

4.2.3 The Standard of Evidence

According to Hanafi jurists, the standard of evidence has been fixed by the texts of the
Qur'in and the Sunnab for the budud, gisas and tazir offences. Thus, the testimony of
women is not admissible in cases involving the right of God, ie., budiéd and gisas.** The

strictest criterion is for the badd of zinz - four adult male Muslim eyewitnesses.” For the rest

*Kasini, Buda’i’ al-Sana’i', 9:274.

“Ibid., 9:241.

SFor gadbf, they deem it essential because if the maqdbif {the one accused of zina) remains silent, it may
be deemed a shubbah which suspends the hadd punishment, For sarigah, they deem it essential because many
conditions of the hadd of sarigeh depend on verification by the aggrieved person and his silence, or not
preferring criminal proceedings, is deemed a shubbab about the existence of those conditions. Ibid., 9:241-48.

ASarakhsi, al-Mabsit, 16:134; Marghinai, al-Hidayah, 3:116. This is not to deprive women of the right to
testify, but to save the accused from the punishment of hadd and giszs. See Chapter Ten of this dissertation for a
detailed analysis of the issues regarding the standard of proof for various crimes.

* The Qur'an explicily mentions the condition of four wimesses in Q 4:15 and 24:4. See for a detailed
analysis of this issue: Sarakhsi, «l-Mabsiit, 16:134ff.
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- of the hudid as well as for gisas, there have to be two adult male eyewitnesses.’® Moreover, if
the accused ts a Muslim, the witnesses have to be Muslims.”” All these witnesses must have

been proved trustworthy through secret and open inquiry (tazkiyat al-shubad).”

As far as za%7ir 1s concerned, the testimony of two women can prove it only if their
testimony is also corroborated by the testimony of at least one man.” Hence, i zir cannot be
awarded on the testimony of women alone. Similarly, hadd, gisas and t2%2ir punishments
cannot be awarded on the basis of circumstantial or indirect evidence. It means that budid,
gisas and ta‘zir can cover just a small area of criminal law. In the majority of cases, the court
will be unable to award either of these punishments. This does not mean that the offender
should go scot-free, as this area is covered by the doctrine of siyasah and the authority for this

purpose has been granted to the ruler.

* Marghinani, #/-Hidayab, 3:116.

7Ibid., 3:117.

* The term tazkiyat al-shubiid implies secret and open inquiry about the character and trustworthiness
of the witnesses {Ibid., 3:118). The Hudood Ordinances require that the court must confirm that the witnesses
“are truthful and persons and abstain from major sins”. See, for instance, Section 8 of the Offence of Zina
Ordinance.

* For ta'zir, the jurists apply the same standard which they have derived from the Qur'an and the
Sunnab for the rights of individual. Thus, Kasani says: “It is proved through all that can prove the other rights of
individuals, that is, confession, testimony, refusal to take oath (nek#f) and knowledge of the judge (i/m al-gad).
Maoreaver, the testimony of women, along with the testimony of men, is admissible in it in the same way as
testimony about testimony (shabadab ‘alz al-shabddah) and official correspondence of a judge to another judge
{Kitab al-qad: 1z alqadi), as is the rule for other rights of individual” (B2dz’i* al-Sana’i’, 9:274). As far as the
prescribed quantum of testimony is concerned, it is the same as the Qur'an has prescribed for recording financial
matters {Qur’an 2: 282). The reason for this is obvious: the financial matters relate to the right of individual and
the same is the case with ta'zir (Zayn al-“Abidin b, Ibrahim Ibn Nujaym, al-Ashbab wa *l-Nazd'ir ‘alz Madbhab
Abt Hanifab al-Nu'man (Cairo: Matba‘at Mustafa al-Bihi, n. d.), 152). An important question arises here: If & zir
is to be applied in hegg Allah, as the Shafi'i jurists assert and some of the later Hanafi jurists accepted this view,
what will be the standard of evidence for such ta'ziv? This issue will be discussed in more details in the next
Chapter.
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In case of siygsah, thus, the ruler has the authority to prescribe the standard of
evidence and whatever kind of evidence satisfies the court can be deemed admissible.” For
instance, siyzsah punishment can be awarded on the basis of the testimony of women alone,

or of non-Muslims alone, or circumstantial evidence.

4.2.4 The Concept of Shubhah

Pakistani courts have generally deemed shubbah equivalent to the notion of “benefit of doubt”
given to the accused.’ Even a cursory look at the manuals of the jurists shows that this is not
correct. In case of giving the ‘benefit of doubt’, the doubt exists in the mind of the judge
about the guilt of the accused; the judge is not sure if the accused committed the act or not; or
he is not sure if all the conditions have been fulfilled or not. Hence, he gives the benefit of the
doubt to the accused and acquits him since the prosecution has to prove the guilt of the
accused ‘beyond reasonable doubt.” On the other hand, the cases of shubbab mentioned by the
jurists show that the punishment is suspended because of the existence of a dowbtin the mind
of the accused about the legality of the act. This doubt may either exist actually (bagigatan), or

the law may presume its existence (bukman).”

® The jurists cite many examples from the cases decided by the Prophet (peace be on him) or his
Companions wherein the strict critenia of evidence mentioned above for the hwdad, gisas or ta'zir, were not
observed. In all such cases, as shown in Section 4.3.2 below, the punishment awarded ts termed siyaseh by the
Hanafi jurists.

5! This is one of the wrong presumptions on which the decisions of the Federal Shariat Court in Hazoor
Bakhsh 15 based. See: PLD 1983 FSC 1.

© Sarakhsi, al-Mabsit, 9:63. D.F. Mulla in his Principles of Mubammadan Law mentions this as an
example of irregular contracts. See Section 254. This is based on a wrong appreciation of the legal principles. An
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For instance, the absence of two witnesses in a contract of marriage is a defect which 1s
irreparable and as such the contract must be deemed void (bati)) or non-existent.*” However,
if the parties consummate marriage, they cannot be given the punishment of zinz because the
‘form of contract’ (shubbat al-‘agd) suspends the hadd punishment.* The same is true of the

case when the umm al-walad is sold and the buyer commits sexual intercourse with her.*

Hence, shubbab has more in common with the concept of misiake of law or fact than 1t
has with the notion of ‘benefit of the doubt’.* The jurists hold that some of these mistakes of
law or fact suspend the hudid as well as the gisas punishments because they involve the right
of God.” No such mistake suspends the taZir or siyasah punishment.* It is worth noting here
that English law considers some mistakes of fact as mitigating factors, but it does not deem a

mistake of law to be a valid defense.*’

4.2.5 The Authority to Enforce Punishment

The authority to enforce punishments is also dependent on the right affected by a particular

wrong. Thus, the authority to enforce the budid, which involve a violation of the right of

irregular contract can become valid when the cause of irregularity is removed. In this case, if the witnesses are
brought and offer and acceptance are made in their presence, it will be a new contract. No one can be a witness
on the offer and acceptance made in past. Hence, this defect is irreparable and the contract is a nullity, However,
if consummation takes place, some consequences of irregular contract are assigned 1o it because of the operation
of shubhah. See for more details: Nyazee, Outlines of Muslim Personal Law, 3% and 67-68,

% Sarakhst, al-Mabsit, 5:29-30.

"Ibid., 31-37. That is why some of the consequences of irregular contract are assigned to it.

¢ 'This has been explained in the previous Chaprer.

*Nyazee, General Principles of Criminal Law, 14243,

¥ Abu “Isi Muhammad b. ‘153 al-Tirmidhi, al-Jami‘, Kitab al-Hudud, BZb M2 ]7’ fi Dar’ al-Hudid.

* Tba Nujaym, al-Ashbab wa '-Naza'ir, 152.

% See Section 79 of the Pakistan Penal Code, 1860,
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God, is vested in the ruler.”” The same is true of the siyassh punishment because it directly

involves the right of the ruler.”

In the case of tzzir, the nght of individual is affected and, as such, the particular
individual has the authority to enforce it and the government assists him.” It is the duty of
the government to ensure that the aggrieved person does not commit any wrong while
enforcing his right. That is why it is preferred that the punishment is enforced by the
government on behalf of the individual. The same is the case with the gisas punishment,
which involves the joint right of God and individual. As the right of individual is
predominant, the affected individual or his legal heirs have the right to enforce the

punishment.”

It may also be noted here that the Shafi‘i jurists allow masters to enforce even the badd

punishment on their slaves.” They also allow some other persons to enforce budid in their

Kasani, Bada'i’ al-Sand’i, 9:251-53. In case of the hadd of qadhf, however, the presence of the aggrieved
person at the time of the enforcement of the punishment is essential because even if at that time he accepts the
accusation as true, the badd of gadhf will not be enforced on the accuser (Ibid, 246). As only the ruler can
enforce the hadd punishment, the jurists assert that if the ruler commits a badd offeoce, including gadhyf, the
punishment cannot be enforced (A/-Mabsiit, 9:121). If a private person takes the law into his own hands and
enforces the hadd punishment without any legal authoriry, the jurists discuss the implications and consequences
of this act under the doctrine of iftiyat ‘ald hagq al-imam (encroachment on the right of the ruler). As such, it
will attract the rules of siyasab. It may also amract the rules of hudid, gisas or ta‘zir depending on the
circumstances of the case. See for details: Muhammad Mushtaq Ahmad, “Tawhin-e-Risalat ki Saza: Figh Hanati
ki Roshni men”, Al-Shari‘zh, 22:3 (2011), 2940.

"'Kasani, Bada’i' al-Sana’i', 9:253.

™ An analysis of the sections on t#'zir on the classical manuals of figh suggests that the jurists were
dealing with three different kinds of 14 Zir. This will be explained in the next Chapter.

Qur’an 17:33, If the iodividual commits any wrong while enforcing his right, the issue comes under
the doctrine of fasad and all the relevant rules of budiid, qisas, tazir and siyasah will be applied. For instance, if
while enforcing the right of gisas for a hurt, the individual causes the death of the person, it will attract the rules
of gisas, diyah, ta'zir and even siyasab, See for details: Ahmad, “Tawhin-e-Risalat ki Saza”, 32-33.

Shirbini, Mughni al-Mubraj, 4:197.

92



private capacity.” The reason is that the Shafi‘ jurists do not divide pudid and 12 %ir on the
basis of the rights of God and of individual. As noted above, they deem the badd of gadhf as
the right of individual and they allow i %ir even in bagg Allah. The Hanafi jurists, however,
clearly distinguish between badd and tazir on the basis of the rights of God and of individual.
This is why the mixing up the views of the different schools is a defective and misleading
approach. As explained in the previous Chapter, the most serious problem it causes 1s that of

analytical inconsistency.

4.2.6 The Right of Pardon and Compromise

No human authority has the right to pardon the offender in a badd case because the
enforcement of hadd punishment is a right of God.”*7T#%ir can be pardoned by the aggrieved
individual, or, in case of his death, by his legal heirs because it is a right of the individual.” In
gisas, the right of the individual is predominant and, as such, the individual or his legal heirs

have the right to pardon the offender.”® Hence, the practical effects of gisas and taZir are

*Tbid., 197-200,

7K isani, Badz’i’ al-Sana’i%, 9:250.

7 As noted earlier, some of the later Hanafi jurists accepted the Shafi'i opinion that tzzir can be
awarded in the right of God. However, they faced the problem of analytical inconsistency. This point is
elaborated in the next Chapter.

™See Quran 2:178. As the heirs can pardon the offender, they can waive the punishment after
conchiding 2 compromise with the offender. The Prophet (peace be on him) is reported to have said: “If a
person’s near relative is murdered, he may choose the better of the two options: either 1o accept compensation
or to get the right of gis#s enforced.” (Abn ‘Abdillah Muhammad b. Isma‘il al-Bukhari, Al-fam:i" al-Sabib, Kitab
al-Diyiat, Bab Man Qutila Lahil Qatil). See for a derailed legal analysis of this tradition: Sarakhsi, #)-Mabsit,
26:68-73. See also: Marghinini, al-Hidaya: 4:442.
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almost similar.” The siydsah offence involves the right of the community. Hence, the right to

pardon the offender is with the government.”

4.3 DETERMINING THE NATURE OF THE SIYAS4H PUNISHMENT

Scholars in the post-colonial world have generally either ignored the concept of siyasah or
have equated it with t2%2ir. In fact, some of the later jurnsts also deemed siyaseh and 2Zir as
synonyms.* This issue will be analyzed in detail in the next chapter. For completing the
broad sketch of the system, however, this section tries 1o ascertain the nature and scope of the
concept of styasab in Hanafi criminal law and bnefly examines some of the distinctive features

siyasah and examples of siyasah punishments from the Hanafi manuals.

4.3.1 Distinctive Feature of Séyasah

TaZir and siyasah have many characteristics in common. Thus, both of these punishments are
compoundable and can be pardoned. Moreover, shubbah can neither suspend tz%ir nor
siyasab. This may have caused some jurists at times to use these terms interchangeably. The

two terms, however, have some major differences which must not be overlooked.

? There are two important distinctions in the legal consequences of w%ir and giszs. Firstly, the
punishment of giszs is suspended by shubbah because of the presence of the right of God, the Hanafi junists have
explicitly stated that tzz#r is not suspended by shubbak. Ibe Nujaym, al-Ashbah we -Naza’ir, 152. Secondly, gisas
is a fixed punishment like budid, while ta'7tr is generally not fixed, although if ta%ir i1s w0 be awarded in the
form of lashes, its maximum Limit is also fixed, as noted above in Section 4.2.1.

% This is because Islamic law deems the ruler as the agent (waki/) of the communiry.

¥ Mubammad Amin Ibn ‘Abidin al-Shimi (d. 1252 AH/1836 CE), one of the greatest jurists of the later
times, assert that the wider doctrine of ta'zir covers siyaseh as well. This will be analyzed in detail in the next
Chaprer in Section 5.1.2.
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First and foremost, ta'zir relates to the right of individual and that is why the
particular individual has the right to pardon the offender or conclude a compromise with
him™* while siyasah relates to the right of the ruler and the right of pardoning the offender or
commuting the sentence vests in the ruler. No individual in his private capacity can waive or

comrmute this punishment,

Second, in the case of tzZir, the particular individual whose right has been violated has
the right to enforce the punishment; while in the case of siyasab, the authority to enforce

punishments vests in the ruler.”

Third, taZir cannot be proved through circumstantial or indirect evidence, while

styasah punishment can be awarded on the basis of such evidence.*

Fourth, if t2Zir is awarded in the form of lashes, the maximum number is fixed which

cannot be exceeded, while no such restriction exists for siyasab punishments.

Fifth, taZir can be awarded by way of ta'dib (disciplining) to a minor having

discrevion (sabiyy mumayyiz), while styasah can only be awarded to an adult and sane person.

¥ Sarakhsi has explicitly stated the principle that the ruler does not have the authority to waive the
right of individual {of-Mabsiit, 10:139).

% Sometimes ta Zir 1s awarded by the court hecause due to the lack of a precondition or the existence of
a shubhah the badd punishment cannot be awarded. Who enforces this parricular form of tazir? This is explained
in dewil in the next Chapter,

“This point will be elaborated below.

* It simply means that if the effects of the wrong are limited to a particular individual, the punishment
will be awarded as ta'Zzir and as such the maximum limit will not be crossed. However, if the effects of the
wrong are widespread and a major portion of the society is affected by it, the punishment will be given as styasab
and in severe cases the court may even award death punishment.
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43.2 Eﬁmplm of Styasah Punishments in Hanafi Manuals

The Hanafi jurists bring under the rubric of siydszb many instances of punishments awarded
by the Prophet (peace be on him} or his Successors (God be pleased with them).

Sarakshi discusses a case of 2 woman during the time of the Prophet (peace be on him)
who was found seriously injured and when asked about the culprit, she could not pronounce
his name. Those present mentioned names to her. Upon hearing one name, she managed to
nod. . This was considered conclusive proof against the perpetrator who was given death

punishment for murdering the woman. The illustrious Sarakhsi comments on the example:

The true purport of this report is that the punishment was awarded as siyasab; because
the perpetrator was spreading evil in society {fasad fi “l-ard) and was well-known for
such acuvities. This 1s evident from the fact that when the woman was found seriously
injured, people asked her about the culprit and mentioned many names which she
rejected by the movement of her head and finally when the name of that Jew was
mentioned she nodded in affirmation. Obviously, only those who are well-known for
such activities are mentioned on such occasions and, in our opinion, the ruler can give

death punishment to such a person under the doctrine of siyasah.*

This passage clearly shows the Hanafi line of reasoning. The following example will further

explain this point.

%Sarakhsi, al-Mabsiit, 26:126.
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The Companions of the Prophet (peace be on him) disagreed on the punishment for
the offence of homosexuality. Abu Bakr (God be pleased with him) s reported to have
suggested that homosexuals must be burnt alive; ‘Ali (God be pleased with him) was of the
opinion that one hundred lashes would be awarded to the convict if he was unmarried and he
would be stoned if he was married; ‘Abdullah b. al-“‘Abbas (God be pleased with them)
suggested that homosexuals be thrown from a high place and then stoned; ‘Abdullah b. al-
Zubayr (Allah be pleased with them) was of the opinion that the convicts be detained in a

place where they would die from the smell of garbage.”

Sarakhsi, while commenting on this disagreement of the Companions, comes up with
a strong case for Abti Hanifah who considered the offence of homosexuality as a siyaszbh

offence:

The Companions agreed on ope point: that this act was not covered by the term zina,
because they were well aware of the text regarding zina and even then they disagreed
on the punishment of homosexuality. We cannot say that they exercised iftibad in the
presence of the definitive text (nass). Hence, their disagreement on the punishment
clearly proves that they agreed that the act did not amount to zina. As application of
the hadd of zina to an act other than zina is not allowed, this act remains an offence
for which no specific punishment has been prescrihed in the texts. Hence, taZir must
he awarded in this case. The nature and extent of that punishment is to he determined

by the ruler under the doctrine of siyasab. If the ruler concludes that a particular form

TTbid., 9:90-91.
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of death punishment should be given in a case, the sheri @b has given him the authonty

to do so.®

It is on the basis of these principles that the Hanafi jurists bring under the rubric of siyaszb
the death punishment for the one who habitually commits anal intercourse with his wife,

habitual thiefs, magicians and other offenders who commit widespread fasad in society.”

After analyzing these instances, it can be safely concluded that a punishment awarded
by the Prophet {peace be on him) or his Companions (God be pleased with them) is deemed

styasah by the Hanafi jurists:

if the punishment was awarded on the basis of circumstantial evidence; or
- if death punishment was awarded but it could neither be classified as hadd nor as

qusas.

CONCLUSIONS
The most distinctive feature of the Hanafi criminal law is the classification of rights which

determines the legal consequences of various crimes. Thus, three kinds of rights - the rights of
God, the rights of the ruler and the rights of individual - divide crimes into hudad, siyasab
and e Ztr. Qisas and qadbf are deemed violation of the joint right of God and individual; but

in gisas the right of God and in gadhf the right of God is deemed predominant. The legal

#1bid.,9:91.
%Marghinini, «/-Hidiyabh, 2:346-47.
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consequences — such as the maximum and minimum limits of punishments, the standard of
proof, the right to pardon and the like - are determined by the affected right. Confusing the
right of God with the right of the ruler is one of the main reasons for misunderstandings and
misgivings about Islamic law in the post-colonial world. The roots of this confusion can be
found in the works of the later jurists who also could not maintain distinction between

siyasah and ta zir.

It is, therefore, imperative to critically analyze the works of the later jurists and clarify
the confusions about the Hanafi criminal law, particularly siyzseh and taZir. This will be

done in the next chapter.

99



CHAPTER FIVE: THE NATURE AND SCOPE OF SIYASAH AND TAZIR

INTRODUCTION

The confusion about siyaszb in the works of the later Hanafi jurists stems from two basic
reasons: equating the right of the community with the right of God and ignoring the
distinctions between the spheres of siyasah and taZir. In fact, in their eagerness to make their
analysts comprehensive, they include in their classification categories that should be_analyz,ed
separately.’ This chapter critically examines the views of the later Hanafi jurists and suggests
that private disciplinary matters should be excluded from the scope of criminal law and that
ta‘zir should be brought under the broader category of siyasab in accordance with the original

position of the Hanafi School.

5.1 SIYASAH AND TA ‘ZIR IN THE WORKS OF THE LATER JURISTS

In this chapter, some passages from an important manual of the later Hanafi jurists—Radd
al-Mubtar—will be analyzed as illustrative of the confusions of the later jurists on this issue,
Before an analysis of the issues, however, it is important to note a few points about the

significance of Radd al-Mubtar.

For example, the discussion of the right of God leads them to stating that everything is the right of
God. That is correct when one acknowledges the fact that all duties are claimed by the Almighty and are really
His nights, This, however, does not help us in analyzing the categories of criminal law and in deading whether
L2Zir too 15 a right of God. The same is the case with matters that are purely private and the law does not
interfere with them, such as a Father rebuking his minor son for not offering prayer.
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5.1.1 Significance of Radd al-Mubtar
Ibn ‘Abidin, the author of Radd al-Mubtar, was undoubtedly one of the most learned and

brilliant jurists of later times.” He had a powerful legal mind and an amazing memory. He
cites numerous texts of the jurists on any issue and brings various perspectives to the

limelight.

Radd al-Mubiar is a bishiyab (glosses/notes) on al-Durr al-Mukbiar,’ which in turn is
the sharh (commentary) on the legal text (matn) of Tanwir al-Absar.*The analysis in the
present chapter will show the relationship between the notes and the commentary with the
text. The Hanafi jurists, including Ibn ‘Abidin, have emphasized thatthe substantive law is
found in the main; the sharh explains the legal principles and may bring some other cases
under the same principles; and the notes fill the gaps and build upon the rules and principles
already expounded by the jurists.® At times, however, the later jurists through their
commentaries and notes try to correct the mistakes found in the earlier texts.® Hence, for
getting the most benefit from works like Radd a/-Mubtar, the best way is to first look at the

matn in isolation; then, consider the $harh; and finally analyze the bashiyab.

? For a biographical note of Ibn ‘Abidin, see the introduction to Radd al-Mubtar written by the editors
of the text: ‘Adil ‘Abd al-Mawjid and ‘Al Muhammad al-Muwa‘awwad: Radd al-Mubtar, 1:53-56.

?Al-Durr al-Mukbtzr has been written by Muhammad b.'Ali al-Haskafi (d. 1088/1677). For his
bibliograpbical note, see: Ibid., 1:50-52.

* The author of Tanwir al-Absar is Muhammad b. “Abdullah al-Tamartashi (d. 1004/1596). See for his
biographical note: Ibid., 1:52-53. Matn tries to give an authorirarive exposition of the legal position of the Scheol
on the most important legal issues in a precise and concise language. Nyazee, «f-Hidayah, xiv.

* The position taken here is based on the work of Nyazee. See his introduction o al-Hidayah: xxv-xxvii.
See also: The Secrets of Ushl al-Figh, 25-34.

*Ibn ‘Abidin does this at many places. An interestiog example is found in Kitah al-Ashribah where
Heaskafi states that smoking is Haram because the then rule (Sultan Murad IV) had prohibited it. Ibn ‘Abidin
wrote a derailed note there asserting that this was not the correct position according to the Hanafi School as the
ruler has no authonty in matters of tahlt! and tabrim (Radd al-Mubiar, 10:42-44).Some examples of this great
contribution of Ibn “Abidin will be given below.
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Importantly, in no case these later texts, commentaries or notes can override the

works of the Elders of the School (Masha’ikh), such as Sarakhsi, Kisani and Marghinani.’

Hence, the texts of the later jurists must be ‘handled with care’. If a statement found in
the texts of the later jurists does not conform to the works of the Elders of the School, it must
either be interpreted in the light of the works of the Elders; or, if that is not possible, it must

not be accepted as the official position of the School (zabir al-madbbab).

5.1.2 Siyasah as the Equivalent of 74 Zir: The View of Ibn ‘Abidin

The traditions report that for an unmarried person committing zina, the Prophet, upon him
blessings and peace, mentioned expulsion (nafy) for one year along with one-hundred lashes as
the punishment.’ It is well-known, however, that the Hanafi jurists do not consider this nafy
as part of the padd punishment. Following is the text of Bidayat al-Mubtads: “The lashes and
expulsion will not be joined for the unmarried person, except when the ruler finds maslabah
in doing so. In that case, he may order expulsion for a period he deems fit.”” This rule has
been explained in 2/-Hidayah in the following words: “This expulsion is t2%ir and siyasab
because it sometimes proves beneficial. Hence, it is up to the ruler to decide. The expulsion

reported from some of the Companions, God be well-pleased with them, is to be interpreted

? This has already been explained in Section 3.2.2 of this Disscrtation while explaining the hierarchy of
the jurists and the manuals in the Hanafi School.

® Ibn Majah, Swnan, Kirab al-Hudud, Bab Hadd al-Zina.

* Margbinani, Al-Hidiyah, 2:343-44,
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accordingly.”™ Similar passages appear in the text of Tanwir al-Absar and its commentary al-
Durr al-Mukbtar. Ibn ‘Abidin finds it suitable to give some details about 1a%ir and siyasab at

this point.

After quoting some earlier jurists explaining this rule, Ibn ‘Abidin makes the first
point that siyasab is not confined to cases of zina only and that the ruler can exercise this
authority in other cases also.”’ Then, he gives quotes the following definition of siyasab:
“Hence, siydsah means the effort to improve the condition of the people (istislah al-kbalg) by
guiding them to the way of salvation in this world and the hereafter.” Ibn ‘Abidin notes that
this is a very wide definition which includes every rule of the shariah. However, he explains
that another specific usage of siyasab means deterrence and chastisement, even in the form of
death punishment.”? He quotes another definition of siyasab: “it is the act of the ruler on the
basis of maslabah [protection of the objectives of the law], even if no specific text [of the
Qur’an or the Sunnab] can be cited as the source of that act.” He further asserts that this
authority if used within the constraints of the general principles of Islamic law, 1s called
styasab ‘adilab, (just adininistration) making the directives issued by the ruler under this
authonty binding on the subjects; on the other hand, the violation of these constraints

amounts to siyasebh zalimah (tyrannical administration); and such directives of the ruler are

invalid.”

“Tbid., 2:344.

"'Ibd ‘Abidin, Radd al-Mubtar, 6:19-20.
“Ibid., 20.

Ibid.
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At this point, Ibn ‘Abidin compares siydsah and ta%ir and asserts that the two terms
are synonymous."” The first argument he forwards is that the Hidayah and other authorities
used the two terms in conjunction, as in the passage cited above. Some authorities even do
not use the word siyiszh and simply call the extra punishment of zinZ as t2%ir. The second
argument he makes is that some disciplinary actions, in the absence of a sin, have been called

siyasab while others have been called taZir.”

None of these arguments is convincing, however. The most that can be proved by
these arguments is that sometimes a particular punishment has been given the names of rz%ir
and siyasab and, as such, both have “something” in common. This does not prove them to be
synonymous. As noted in the previous chapter, the two terms share some other common
features 100, such as the rule that shubbab does not suspend any of these punishments. That
does not make the two terms to be denoting one offence. The reason, as explained in the
previous chapter, is the difference in the rights affected in the two cases; in the case of siyasab,

it is the right of the ruler, while in case of ta Zir it ts the right of the individual.

Some of the later jurists have asserted that siyazszb is the punishment awarded by the
ruler while tz2ir is the one awarded by the judge. Ibn *Abidin does not accept this distinction
and cites many authorities who use these terms for the ruler as well as for the judge.” He

points out thar the judge uses the power delegated to him by the ruler and as such the

“Thid.
BThid., 20-21.
“Tbid., 21.
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authority of the judge is also based on siyasah.” This is a valid point, but what he infers from
this - that t2Zir is the general term that covers siyasah - is not acceptable, as it contradicts his
very first statement about the general doctrine of siyasah covering the whole of the shartab. A
better interpretation, would be that it is siyasab which covers the particular form of the t22ir
mentioned in the chapters of the hud@id and gisas. Hence, ta%ir in these chapters is not the
ordinary t4Zir which is violation of the right of individual; rather, in these chapters, tazir is a
form of siyasab and as such a violation of the right of the ruler. This point will be further
elaborated in the remaining part of this chapter, It may be noted at this point, however, that
during this discussion one must not lose sight of the classification of rights envisaged by the
Hanafi School and explained by the Elders of the School. It is that classification which helps

in clearly distinguishing berween the various instances of “£27i*” in the manuals of figh.

5.2 NATURE OF THE RIGHT AFFECTED BY 74 ‘ZIR
After highlighting the confusion about the relationship of siyaszh and 22 2#r in the works of

the later jurists, the root cause of this confusion is discussed. This section analyzes the
passages in Radd al-Mubtar about the nature of the right affected by t2%ir and finds that it is

here that the confusion has its source.

VIbid.
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5.2.1 Whose Right Violated?

The first significant point about 2z Zir in the text of Tanwir al-Absar is the following:

Tz%ir is the right of individual (bagq 4l-2bd) and that is why relinquishment (i57z)
and pardon (‘zfw) are allowed in it; moreover, [the various modes of proof in the form
of) oath (yamin), testimony on behalf of the original witnesses (shabadabh ‘#la al-

shabidah) and testimony of one man with two women are admissible ."

This is exactly what the Elders of the School have heen saying, as noted in the previous
chapter.” However, al-Durr al-Mukhtar - the commentary ~ modifies the implications of this
statement by adding an adjective: “TzZir is the right of individual - predominantly.” Now,

this addition can mean two things:

- “in most cases”, L.e., &2 ‘Zir is the right of individual in most, not in all, cases; or
ta’zir is predominantly the right of individual, ie., even if it involves the right of
God, it predominantly affects the right of the individual and thus attracts the legal
consequences of bagq al-‘abd, not hagq Allah, so far as pardoning and commuung
the sentence are concerned.
If the first interpretation is accepted, it changes the whole meaning of the Tanwir, because the

next sentence of Tanwir starts with o, which simply means: “As 1z2%ir is the right of

“Radd al-Mubiar, 6:123-24.
'* See Section 4,2 of this dissertation.
®Radd al-Mubtzr, 6:123.
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individual, that is why relinquishment and pardon are allowed in it.” However, if this
addition by al-Durr is accepted and 2 Zir is considered the right of individual in most cases,
then relinquishment and pardon would be allowed in most, not all, cases. Hence, this addition

goes against the matn.

The addition may, however, mean that 22 %ir is the joint right of God and individual
in which the right of the individual is predominant — just the opposite of gedhf. This is what

Ibn ‘Abidin prefers.”
Ibn ‘Abidin makes his case in the following way:

1. He accepts that the matn on the face of it confines z2%ir to the right of
mndividual only.

2. He further reports that the same has been the apparent meaning of the texts in
al-Zayla's and Qadikhan.

3. However, al-Durar and Haskafi have preferred to add the phrase
“predominantly”.

4. Hamawl has preferred the interpretation: “in most cases”.

“Ibid. In the final analysis, everything is the right of God and there is nothing known as the pure right
of individual, Sull, when the Elders of the School preferred to consider some rights as the pure rights of
individual, they did have a valid point. They were trying 1o separate and distinguish berween the consequences
of various acts. Bringing everything under the domain of the nght of God demolishes that whole edifice. This
has already been explained in the previous Chapter. Ibn ‘Abidin was well aware of these issues. The only reason
for Ibn ‘Abidin preferring this interpretation seems to be that because of his utmost respect for Haskafi, he did
not want to explicitly assert that this was a mistake of him; otherwise, be should have straightaway declared that
this addition is baseless.
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5. However, Ibn ‘Abidin quotes a later statement of Haskafi where he explicitly
says that sometimes iz zir is given in the pure right of God. Hence, infers Ibn
‘Abidin, Haskafi here means that ta‘zir generally involves the joint right of

God and individual but the right of the individual is predominant.

5.2.2 Is Ta%ir the Right of God Too?

Here a question arises: how can one say that t2zir involves the right of God too? In answer to
this question, Ibn ‘Abidin refers to the cases listed in the matn of Tanwir before this
discussion, such as: ‘o sinner!’ or ‘o thief’? He asserts that these statements violate a
fundamental Divine prohibition of abusing” and, as such, these are violations of the right of
God too even if the right of individual is predominant. Can one imagine a case where a
wrong may violate the right of an individual without violating the right of God? Ibn ‘Abidin

gives the example of a child swearing at an adult!®

If this interpretation is accepted, every violation of law - by a sane adult - will be
deemed violation of the right of God because, in the final analysis, each of these acts will be
deemed a sin.” This too wide an interpretation makes the concept of the right of God
ineffective and practically useless, as it does not help in identifying the legal consequences of a

wrong. This point is further elaborated below.

B1hn “Abidin, Radd 2 -Mubtar, 6:123.

BQur’an, 49:11.

URadd al-Mubtir, 6:123.

* Interestingly, Ibn ‘Abidin accepts the rule that t2'ztr can be awarded without a sin (Tbid., 6:113).
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5.2.3 Is Ta%irGiven in a Pure Right of God?

The matn of Tanwir does not have any statement about taZir in a pure right of God.
However, Haskafi in his commentary acknowledges the existence of such zz%Zir. Thus, he
says: “Ta'zir can be given as a right of God.”® This statement compels Ibn ‘Abidin to cite two
examples: kissing a strange woman and attending a place where sins are committed.” The
examples are telling. At least apparently, one of them involves an encroachment on the nght
of an indivtdual (the woman, if she is a vicim and not a willing partner); and the other
example involves a violation of the right of God, not of individuals, as it is a sin and not a

crime.

Can these wrongs be pardoned? Haskafi says: “When t27%ir is given as a right of God,
it cannot be pardoned, except where the ruler finds that the offender has been deterred.”®
The question is: if it is the right of God, how can it be pardoned by the ruler? If the ruler can
pardon it, does it not mean that the right of the ruler was violated and that the punishment

was styasah?

Ibn ‘Abidin, in his characteristic meticlousness, comes up details of the views of
various jurists. Thus, he quotes Ibn al-Humam who says that if 2 Zir is given as the right of

God, it cannot be pardoned.®However, Ibn ‘Abidin quotes the author of Qunyab™ who

2Thid., 6:124.
TThid.
hid.
BTbid.
¥hid.
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reports that according to ImamTahiwi such a wrong is pardonable. As to who has the

authority of pardoning, the report mentions two opinions:

a. the ruler has this authority; this is the opinion narrated from Imam
AbuHanifah and the Disciples;
b. the victim has this right; this is the opinion of ImamTahawt.”!
The author of Qunyab says that the opinion of the Imim and the Disciples is valid about the
ta’zir in the pure right of God, while that of Tahawi is about the case when the act is

committed against an individual.*

5.2.4 Is It Obligatory to Enforce Ta %ir?

At this point, Ibn ‘Abidin adds another aspect to the discussion. He raises a question: is it
obligatory to enforce t4%ir in the same way as it is obligatory to enforce badd? He quotes Ibn

al-Humam who visualizes three situations for tz 21

a. 1in some cases the texts mention that the person must be given & Zir; in such
cases, there is no choice; the enforcement of the punishment is obligatory;

b. in some other cases where the matter is left to the ruler, it becomes
obligatory only when the ruler concludes that the culprit can be deterred

only by punishment; and

! Tbid.

*Thus, according 1o this view, in case of artending a place where sins are commirted the right of pardon
vests in the ruler, while in the case of kissing a stranger woman, this right is with the lady provided she was a
victim, not a partner,
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c. when the ruler concludes that he can be deterred by other means,

punishment is not obligatory.”
From this, Ibn ‘Abidin concludes that the enforcement or waiver of the t2%Zir punishment is
the prerogative of the ruler.* It simply means that in such cases tz Zir is given not as the right
of God, but 45 the night of the ruler or the community. In other words, the examples

mentioned by Ibn ‘Abidin are not of ta2ir as bagq Allzh; these are examples of siydsab.

5.3 THE AUTHORITY TO ENFORCE T4 ZIR

Like the confusion about the nature and scope of t2%ir, the later jurists also had problems

with the authority to enforce the various kinds of t2%ir. Some significant aspects of this

debate are examined here.

5.3.1 Two Basic Rules about Enforcing Ta%ir

The text of Tanwir mentions two rules about the enforcement of the 4 Zir punishment:

i at the time of the commission of the 12 Zir offence, any Muslim can enforce the

ta‘zir punishment;

*Radd al-Mubtir, 6:124-25.
M Ibid.,6:125.
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ii. after the commission of the offence, the punishment shall be enforced by the
ruler.”

Ibn ‘Abidin says that the first rule relates to only those forms of ta2ir which violate the right

of God. In the previous section, the concept of ‘t2Zir in the right of God’ has been analyzed

and 1t was concluded that 1t is actually siyasab. In any case, even if this is ‘t4 Zir in the right of

God’, how can any Muslim enforce this punishment at the time of the commission of the

offence when there is a parallel principle of law, acknowledged by the Hanafi School, that

punishments pertaining to the right of God are enforced by the ruler?*

It is obvious here that by enforcing t2 Zi7 in such cases Ibn ‘Abidin actually means that
every Muslim must try to prevent the violation of the law. This is because he refers here to
the famous tradition about the three stages of the duty of enjoining right and forbidding
wrong (al-amr bi “}ma‘rif wa al-naby an al-munkar).” However, it must be unequivocally
mentioned here that prevention of the offence does not mean that individuals should take the
law into their own hands. The authoritative manual of the School, 4/-Hidayab, explicitly says

that force for the purpose of amr bi *-ma‘rizfcan be used only by the ruling authorities.*

The second rule, that afterthe commission of the offence the punishment is enforced

by the ruler, is based on a very fundamental principle: that the right of God is enforced by

*Ibid.,6:111.

*Kasani, Bada’i‘ al-Sana’t’, 9:251-53.

¥Ibn ‘Abidin, Radd al-Mubiar, 6:111,

*Marghinani, al-Hidayab, 4:307. See for details: Ahmad, “Tawhin-e-Risalat ki Saza”, 29-40.
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the ruler, as is the case with the hudud.” However, there are other details which give a

different picture.

Haskafi says even about 227ir in the rights of individual that it can be enforced only
by the ruler. The principle on which he relies is that such a punishment requires the filing of
complaint (da‘wa) before the judge.” Ibn ‘Abidin reports another opinion here: that it is
enforced by the one whose right is violated, as is the case in gisas."! However, he justifies the
opinion of Haskaft on the basis that the individual may be excessive while enforcing his

right.*

Yet again, Ibn ‘Abidin reaches the real issue, but then withdraws from it. If one
considers this issue from the perspective of rights as elaborated by the Elders of the School,
everything becomes clear. Thus, ImamKasani says that the night of individual can be enforced
by the concerned individual, such as a Father enforcing it on his minor son, or a master
enforcing it on his slave.* Similar cases have been enumerated by Haskafi and Ibn ‘Abidin, as
discussed below. The only reason for this confusion is ignoring the structure and implications

of rights which results in 2 Zir being mixed up with siyasab.

*Kisani, Bada’i' al-Sana’i’, 9:251-53.

“Radd al-Mubtar, 6:111.

Thid.

* This again is a flawed argument because it relies on a relatively weaker argument of blocking the
lawful means 1o unlawtul ends (szdd a/-dbari'ah). The Hanali jurists use this argument only as a last resort and
not as the basis of the whole legal reasoning. See for details: Nyazee, Iilamic Jurisprudence, 250-51.

“Kasani, Bada"t' al-Sand’i', 9:253.
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5.3.2 Enforcing 74 %ir in the Right of Individual

Haskafi says that the master will enforce tazir on his slave and the husband will enforce it on
his wife.* Ibn ‘Abidin explains that here taZzir is for the purpose of disciplining
(ta’dib).“Haskafi further asserts that the husband cannot give 22 Zir to his wife if she does not

offer prayer, because its benefits are confined to herself alone.*

After this, Haskafi comes up with another case: the Father can give 4 %ir to his minor
son if he does not offer prayer.” With this he adds another important principle: that 4 Zir can
be enforced on minors - because it is ta'dsb, explains Ibn ‘Abidin, but he cannot resort to
hitting with a stick for this purpose.”® Moreover, such tz'dib is only permissible (mubah)®
and, as such, the general restriction of due care (salamabh) is always there, i.e., this authority

must not be used in a way to harm others: s pael by aviiy L1

Here, a very interesting question arises: when a person gives tzZir to his minor son,
does he give it because of violation of his personal right or violation of the right of God? Can

a minor commit a violation of the right of God? Haskafi has an interesting statement here:

¥Ibn ‘Abidin, Radd al-Mubtar, 6:128.

“Thid.

“Ibid., 129. This simply means that the husband can take 2 disciplinary acton against his wife only
where his personal right is violated. This is very important for those who want 1o work on issues of domesuc
violence from the perspective of Islamic law.

¥Ibid., 130.

“1bid.

“Mubah is the act which the subject may or may not perform at his choice (Sadr al-Shari‘ah, «l-Talwik,
2:122).

Radd al-Mubtzy, 6:131.
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Minority is not an obstacle for 24 Zir... if it is in the right of individual; however, if it 1s
in the right of God, such as when a minor commits illicit sexual intercourse or theft,

his being minor becomes an obstacle in enforcing the punishment on him.*

Apparently, two conflicting rules emerge here about giving 2 Z7r punishment to a minor for

violating a right of God:

1. If he does not offer prayer, he can be given 1z Zir;

2. if he commits zina, he cannot be given ta%ir.
This analytical inconsistency can be resolved only by presuming that when a minor does not
offer prayer and his Father punishes him, he does so for enforcing his personal nght in the

form of a disciplinary action against a person over whom he has legal authoriry.

What about minor’s committing illicit sexual intercourse? Technically, it is not zinz;”
as such, it cannot attract the rules of zina; hence, no hadd.” What about giving him ta2ir? If
hts heing minor cannot prevent tz Zir in the right of individual, why should it not be enforced
in this case? The answer by now should be very clear: because it is punishment-proper; it 1s
not mere disciplinary action. A child does not have the requisite legal capacity for the
commission of a crime or for enforcing a punishment-proper on him, which is why he cannot

be given any kind of punishment-proper.

¥Tbid., 130,
% See for the technical definition of zinz, al-Kasani, Badz’i’ ¢l-Sanz’i", 9:70.
% Sarakhsi, al-Mabsit, 9:62-63.
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To conclude, disciplinary action can be taken against a minor but no punishment-
proper can be imposed on him. Hence, when the jurists assert that in such cases the minor

cannot be given ¢ Zir punishment:

1. Ta%ir in this case does not mean ¢« Zir in the right of God; rather, it is siyasab.
2. Siyasah being punishment-proper requires that the culprit must have the
requisite legal capacity, 1.e., he must be major and sane at the time of the

commission of the offence.

5.4 STANDARD OF PROOF FOR TA ZIR
In the previous chapter, it was shown that according to the Elders of the School, t2zir has the

sarne standard of evidence as the law prescribes for recording financial matters, i.e., two male
witnesses or one male and two female witnesses. The reason for this rule, as explained by
these jurists, is that t4Zir like financial matters relate to the nght of individual. The later
jurists, however, talk about 24%ir in the right of God and thus face the dilemma of how 1o
apply the standard of evidence for financial matters to such a2 %Zir. This discussion again shows
that if the classification of rights as envisaged and explained by the Elders of the School is

ignored, analytical inconsistency is the result.
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5.4.1 Standard of Proof for “Ta%ir in the Right of God”

Hagkafi mentions two conflicting rules on this issue. Initially, he says that it requires the same
standard of proof as that of the pudid generally, other than zina, i.e., two adult male eye-
witnesses. Thus, he asserts that the complainant can be deemed a witness and punishment can
be awarded if his statement is corroborated by another witness.* Later, however, he changes
his stance and asserts that complaint of 22 Zir in the right of God is not “testimony” (shabadab)
but “report” (riwayah) only.* Ibn ‘Abidin objects to this second rule and explains that

Haskafi misunderstood the text from which he derived this rule.*

Haskafi, however, further builds upon this wrong presumption and asserts that if the
“report” of one trustworthy (4d/) person reaches the judge, he can award punishment on that
basis. He brings another argument at this stage to substantiate his case: that the judge can

award punishment in the rights of God on the basis of his personal knowledge (%/m al-qad).”

Ibn ‘Abidin objects as this position contradicts with what Haskafi stated about the
testimony of the complainant being corroborated by the testimony of another witness.
However, he tries to reconcile between the two apparently conflicting rules by asserting that
one of the rules is applicable when the complainant is not trustworthy, and the other is

applicable when the complainant is trustworthy.” This, however, is not tenable.

MRadd al-Mubtar, 6:125,
*Tbid.

5Ibid.

*1hid.,6:127.

*Thid.

117



5.4.2 Necessary Corollaries of the Principle

If the “report” of one person is deemed enough to prove the so-called “taZir in the right of

God”, some of its necessary corollaries are:

1. that this “report” is not testimony-proper (shabadah);”
2. that it is not essential that it is made in the court room (majlis al-gada?) in front of
the judge.®
Not only this, the learned Ibn ‘Abidin also links it with the personal knowledge of the judge

(ilm al-qady). Following is the line of argument:

1. The report of one trustworthy person causes zanrn (probability),* i.e., one tends to
accept his report as true;

2. zann is deemed enough for practice, not belief, in religious matters,* such as when
a trustworthy person reports about the purity of water for the purpose of making
ablution;

3. Hence, the g4di has to act on his zann in this religious matter, as it involves

violation of the right of God, or - in other words - commission of a sin!®

*Thid., 6:126. The jurists mention many differences berween riwayab(report) and shabadab (testimony).
For instance, testimony is recorded before the judge in courtroom burt this is not necessary for report. The
report of 2 woman in matters of budiid and gisas is accepted but her testimony in these matters is not
admissible;if a person is given the punishment of gadhf and he afrerwards repents his report is deemed acceprable
but his testimony remains unacceptable; a slave is competent to give report but not to give testimony; the report
of a single narrator is also acceptable but the testimeny of one witness must be corroborated by that of at least
another witness. See for details: Radd af-Mubiar, 8:272-74.

“Thid., 6:126.

“Ibid., 127. This is the generally accepted presumption about kbabar al-wzbid. See for details: Usa! al-
Sarakhsi, 1:320ff.

“ Toid.

B Radd al-Mubtar, 6:127,
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Ibn ‘Abidin infers from all this that the judge can award ta%ir in the right of God on the

report of a single person who is trustworthy for the judge.

5.4.3 Punishment on the Testimony of One Witness?

Actually, the learned Ibn ‘Abidin wants to avoid a serious objection: how the judge can award
punishment on the basis of the testimony of one witness? His answer is this: the report is not
testimony and the judge does not award punishment on the basis of the testimony of one

person; rather, he awards punishment on the basis of his knowledge!

However, another question arises here: can the judge award punishment in the right of
God on the basis of his personal knowledge? The Elders of the Hanafi School, and even the
later jurists, do not allow this.” What about punishment in the right of individual? The
Elders of the School allow this only if an act is committed in his court in front of the judge.*
Even that has been prohibited by the later jurists on the ground that judges have become
corrupt.®® As such, the scope of this principle is very narrow and it is not applicable to the

case at bar.

Hence, this whole edifice is baseless. The first rule mentioned by Haskafi is valid, as it
is in conformity with the position of the Elders of the School as well as with the principles of

law upheld by the School. Accepting another position only leads to analytical inconsistency.

¥Kasani, Bads'i' al-Sana’i’, 9:240-241; For views of the later jurists on this issue, sec: Radd al-Mubrar,
8:140-141.

$Kasani, Bada’i al-Sana’i’, 9:112-14.

“Radd al-Mubtar, 6:127 and 8:140-141.
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Hence, one has to take a position: either ta%ir is not awarded in the right of God; or if it is
awarded in the right of God, it must require the standard of proof which the law has

prescribed for the budid. This dissertation takes the first position.” God knows best.

5.5 DISTINGUISHING SIYASAH FROM TA ZIR

Now that the confusions regarding tz Zir in the works of the later jurists have been cleared, it
1s time to draw clear distinctions between taZir and siyasabh in the light of the established
principles of the School as expounded .by the earlier jurists. For this purpose, the various
usages of the word taZir in the works of the Elders of the School will be explained and then

the relationship between t2'zir and siyisab will be elaborated.

5.5.1 Three Situations of Ta%ir

A careful examinauion of the works of the earlier jurists shows that they used the word tzZir

in three distinct, though interrelated, meanings:

1. Sometimes they would give the title of tzZir to the disciplinary action undertaken

by a person having authority over his subordinates, such as a Father rebuking his

¢ Thus, what is considered as “zaZir in the right of God” is acually either a disciplinary action (ta'dib)
which is not punishment-proper or a form of the siyzsab punishment. In the first case, it is the right of the
individual and in the latter it is the right of the ruler. This point is further elaborated in the following Section.
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minor child for not offering prayer, a husband trying to discipline his rebellious
wife or a master disciplining his slave;**
2. Generally, however, the jurists discuss t%ir in the chapters of hudad and gisas
where an unlawful act does not fulfill a// the prerequisites of a badd or gisas crime®
or where the hadd or the gisas punishment cannot be enforced because of a
shubbah;”®
3. At umes, they assert that a tzZir punishment is awarded for certain violations of
the law for which the texts do not prescribe a particular punishment, such as
giving false testimony, consumption of pork or involving in usurious transaction.”
The question that needs to be asked here 1s: do these three various forms of 2 %ir have the
same legal consequences? This question cannot be answered unless one refers to the right

affected by these various forms of 2 Zir.

@K Z5an, Beda’s’ al-Sand’i’, 9:27071.

* For example, if a person accuses an insane person of commirting zinz, this crime does not attract the
hadd punishment of gadbf asone of the conditions of the hedd punishment is missing in it (namely, that the one
on whom the allegation is leveled must be a sane person), but it necessitates the i z#r punishment {Ibid., 9:217-
18).

™ Thus, a father cannot be given the hedd punishment of gadhf for accusing his son of committing zina
in the same way as he cannot be given the gisas punishment for murdering his son (Ibid., 9:221), but he can be
given the 4 7ir punishment (Ibn Nujaym, al-Ashbih wa -Naga'ir, 152).

7 For instance, if a person calls another: “O thief”, this does not entail the badd punishment of gadhf
because that necessitates the allegation of zinaz, but ta%zir punishment can be awarded on this because he violated
the general prohibition of abusing others (Kasani, Bada’i* al-Sana’i’, 9:270). For more examples, see Radd al-
Mubtar, 6:113.
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5.5.2 Ta’dib, Ta Zir and Siyasab

Sarakhsi has clearly mentioned that using the authority of siyasah, the ruler may take a
preventive action against a person even if he did not personally commit a violation of the law,
provided the ruler does so for the protection of the rights of the community. He refers to the
instance of expulsion of one Nasr b. al-Hajj3j by the Caliph ‘Umar, God be well-pleased with
him. Nasr had not committed any offence, but the action was necessary for preventing a
serious violation of the law.”? Ibn ‘Abidin while trying to make the case for equating taZir
with siyasab points out that ta%ir, also, does not necessarily require the violation of the law.”
This 1s correct, but the real issue 15 whether this act of siyaseb or that instance of #22ir are
forms of “punishment-proper” If not, the question is: can a punishment-proper, whether
ta Zir or siyasah, be awarded without a violation of the law? The answer is clearly in negartive.
Thus, Kasani asserts that the ratio of 2428 15 “commission of a violation of law (jinayab) for
which there is no fixed punishment”.” In other words, when t2%i» means “punishment-

proper”, it can only be awarded for a violation of the law.

How can ta 23r then be awarded to a2 minor having discretion when he cannot be held
liable for violation of the law? Kasani gives the principle which explains the nature of this

particular form of ta'zir:

"Sarakhsi, zl-Mabsit, 9:52.
"Radd al-Mubtar, 6:20. He gives the example of disciplinary action against a child of ten years for not
offering prayer.

MKasani, Bada’t* al-Sanz’i‘9:270.
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He is given tzZir as a disciplinary action (te’diban), not as a punishment (‘ugitbatan),
because he has the capacity for heing subjected to disciplinary action [not to
punishment]. Do you not see what has been reported about the saying of the Prophet,
upon him blessings and peace: “Guide your children to offer prayer when they reach
the age of seven, and beat them for not offering it when they reach the age of ten™?
This is by way of disciplining and teaching manners, not by way of punishment;
because that necessitates violation of the law (jinayah) and the act of the minor cannot
be termed jingyab. Such disciplinary action cannot be taken against an msane person
or a child who has not reached the age of discretion, because these two neither have

the capacity for being subjected to punishment nor the capacity for being subjected to

disciplining,”

Hence, the point to note is that tz Zir, which the earlier jurists consider the right of individual
1s a form of t2’dib or disciplining and not punishment-proper. It is for this reason that the
jurists allow the private person to enforce such tz%ir on persons under their authority and

they do not consider it necessary to enforce it through the judge or the ruler.”

The second form of taZir which is awarded on the commission of a crime from the
genus of the budid or gisas” is punishment-proper. The same is true of the 4 Zir punishment
independent of the budud and gisas. Hence, the jurists assert that this t4%ir must be enforced

by the ruler or the judge as a delegate of the ruler.”® This clearly establishes the point that

"Tbid.
Ibid., 9:253.
77 Both where the ta Zir crime lacks a condition of the hzdd or the gisas crime as well as where the badd

or the qiszs punishment cannot be awarded due to the existence of a shubbab.
78 Marghinani, al-Hidayabh, 2:344.
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these two forms of tz%Zir are violations of the right of the ruler, not the individual and, as

such, they artract the consequences of siyasab.

However, for the sake of clarity, it is suggested that these three categories of ta%ir are
given three different titles: ta'dib for private disciplinary action; ta%ir for the punishment
given in the context of the badd or the gis@s punishments; and siyzsab for punishments

awarded for other violations of the law for which there is no fixed punishment.

Ta’dih is not punishment-proper and must not be confused with issues of criminal law.
Ta'zir is similar to budid and gisas from two perspectives: 1t Ha.s a fixed standard of evidence
which is slightly different from the one prescribed for the hudrd and gisas; and its maximum
limit is fixed at thirty-nine lashes. The rest of its qualities are those which the jurists mention

for styasah. These issues have already been explained in the previous chaprer.

CONCLUSIONS
This analysis of the manuals of the Hanafi School finds that the Hanafi jurists use the word

tazir in three different, though somehow iaterrelated, meanings: disciplinary action; lesser
punishment in cases of hudiid and giszs; and punishment for offences generally, which 1s laid
down by the ruler - t2’dth, taZir and siyasab. The first of these relate to the right of individual
and the next two relate to the right of the ruler. These latter two categories, t2Zir and siyasab,

have almost similar consequences, except for the standard of proof and the limir of
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punishment. In Pakistani criminal law, the spheres of ta%ir and siyasah have already been
amalgamated. The present dissertation substantiates this position. It must be made clear,
however, that in cases of budid and gisds, ta%ir has a special standard of proof and its

maximum limit is fixed.

For the sake of clarity, it is suggested that disciplinary action should be termed as
ta'dib; ta'zir in cases of budid and gisas may continue to have the same title; while z2%i7 in
criminal law generally may be called siyzsah. The bottom line is that it is the classification of

nights that removes all confusions and puts everything in irs righr place.

In the chapters that follow, the focus will be on 4 2ir and siyasah, not on ta’'dib.
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CHAPTER SIX: PAKISTANI LAW OF BLASPHEMY

INTRODUCTION
The Pakistani law on offences against religion (Pakistan Penal Code Sections 295-298C), often

termed as blasphemy law, has been the subject of much controversy in the recent past.’ The
present chapter traces the historical development of the Pakistani law of blasphemy from its
inception in the 1860 Indian Penal Code to the present day. After this is done, the next two
chapters will focus on two provisions of the Pakistani blasphemy law, namely, desecration of
a copy of the Qur’an (Section 295B) and defiling the name of the Holy Prophet (peace be on
him) (Section 295C) and will examine if the consequences of these offences differ for Muslim

and non-Muslim convicts.

! Pakistani blasphemy law has been examined from various perspectives. See for an earlier study of the
impact of the law: Charles Kennedy, Islamization of Laws and Economy in Pakistan (Islamabad: Institute of
Policy Studies, 1991), 143-184. See for an earlier criticism on the law: Rubya Mehdi, The Islamization of Laws in
Pakistan (Richmond, Surrey: Curzon, 1994). For a detailed defense of the law by the one who played a pivotal
role in the making of the law, see: Muhammad Ismail Qureshi, Namis-i-Rasit! awr Qanitn-Tawbin-i-Risalat
(Lahore: Al-Faysal Nashiran-i-Kutub, 2006). For a representative Western criticism, see: David Forte, “ Apostasy
and Blasphemy in Pakistan”, Connecricut Journal of International Law, 10: 27 (1994}, 27-68. For an example of
the perspective of the NGOs, see: finnabh Institute Briefing Pack: Amendments to Blaspherny Laws Act 2010
(Islamabad: Jinnah Insttute, 2010).See also: Nu‘min ‘Abd al-Raziq al-Samarra‘t, Abkzm al-Murtadd fi al-
Shariabal-Islamiyyah (Beirut: Dar al-*Arabiyyah, 1968); Tayyab Mahmood, “Freedom of Religion and Religious
Minorities in Pakistan: A Study of Judicial Practice”, Fordbam Intnational Law Journal, 19 (1995-1996), 40-100;
Riaz Hassan, “Expressions of Religiosity and Blasphemy in Modern Societies®, Asian Journal of Social Sciences, 35
(2007), 111-125; Osma Siddique and Zahra Hayat, “Unholy Speech and Holy Laws: Blasphemy Laws in
Pakistan-Controversial Origins, Design Defects, and Free Speech Implications®, Minnesota Journal of
International Law, 17:2 (2008), 303-385. For an exposition of the views of the Hanafi jurists, see: Muhammad
Mushtaq Ahmad, “Tawhin-i-Risalat ki Saza Hanafi Figh ki -Islim men”, al-Shari'sh, March 2011, 29-40
(hrtp://wrerw.alsharia.org/mujalla/2011/mar/fiqah-Hanafi-mushrag-ahmad last accessed Augnst 10, 2014).
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6.1 THE PRE-PARTITION LAW OF BLASPHEMY
The Pakistani law of blasphemy passed through many stages before it reaching its present

shape. For a berter understanding of the law it is imperative to briefly discuss these various
stages from 1860 to the present day.? However, before going through the histoy, a few points

must be noted about the meaning and scope of the concept of ‘blasphemy’.

6.1.1 Defining Blasphemy
‘Blasphemy’ means showing disrespect to something sacred. Thus, The Oxford Dictionary of

Law defines it as: “statements or writings that deny - in an offensive or insulting manner -
the truth of the Christian religion, the Bible, the Book of Common Prayer, or the existence
of God.”The word has its origins in the Greek word flaspnuéw, which means defaming or
speaking evil. The same meaning is conveyed by the Latin word blasphemare.” In the Jewish
context, the concept originated from the prohibition of pronouncing the ‘ineffable’ Name of

God.” Later, it came 1o include every kind of irreverent statements that outrage religious

2In Qctober 1860, the British Government enforced the Indian Penal Code (IPC) in ‘Briush India’
which dll date forms the bulk of the criminal law in the Indian sub-continent.

*A Dictionary of Law, ed. Elizabeth A, Martin, (Oxford: Oxford University Press, 2003), 51.

* Leonard W, Levy, “Blasphemy: Jndeo-Christian Concept” in The Encyclopedia of Religion, Ed. Mircea
Eliade (New York: Macmillan Publishing Company, 1987), 2: 238. Blasphemy means “any word, sign or action
which intentionally insults the goodness of or 1s offensive to God.” The Wordsworth Dictionary of Beliefs and
Religions (London: Wordsworth, 1995), 70.

*In the Ten Commandment, the third one prohibits the Tsraelis from taking the name of the Lord in
vain (Exodus 20:7; Deuteronomy 5:11). The Jewish Rabbis developed a detailed law about pronouncing the
ineffable name of God. Se much so that the later generations forgot to pronounce the name correctly and could
only remember the four consonants of the name YHWH. They would use the word ‘Adonai’, meaning ‘my
Lord’ in place of the ‘Tetragrammaton’ (four-lettered) name of God, In Judaism, blasphemy can be committed
only against God the punishment for which is death by stoning, but it is applicable only if the blasphemer
offeoded the ineffable Name of God. In other cases, excommunication is the most common punishment.
However, two witnesses Were necessary who must have warned the person about the consequences of his or her
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sensibilities.® In Christian tradition, blasphemy originally means disparaging and evil remarks
about God or the ‘Holy Ghost’.”The New Encyclopedia Britannica relates the concept of
blasphemy with that of profanity and distinguishes it from ‘beresy’ in that heresy consists of
holding a belief contrary to the orthodox one, while blasphemy necessarily involves an
irreverent statement or attitude.’Black’s Law Dictionary defines the term blasphemy in the
following words: “Irreverence toward God, religion, religious icon, or something else

considered sacred.”’

The point is that ‘blasphemy’, in the Judeo-Christian tradition - and, because of its
influence, generally in the Western legal systems - basically involves an irreverent statement
or attitude toward God. In Pakistan, however, the discussion on ‘blasphemy law’ generally
revolves around the issue of derogatory remarks against the Prophet (peace be on him). That
is the reason why in the Pakistani context ‘blasphemy’ is generally translated as tawhin-i-

risalat or ‘ridiculing prophethood’.”

action. See: Jewish Encyclopedia, at http://www.jewishencyclopedia.com/articies/3354-blasphemy (accessed on
21-06-2012 at 12:06 pm).

“The Encyclopedia of Religion, 2:238.

’Ibid. Some of the Christian theologians called it “treason against God.”

% “Blasphemy” in The New Encyclopedia Britannica, Ed. Philip W. Goetz, (Chicago: Encyclopedia
Britannica, Inc., 1986), 2:74-75. “Thus it i1s not blasphemous to deny the existence of God or to questicn
established tenets of the Christian faith unless this is done in a mocking and derisive spirit.”

*Black’s Law Dictionary, Ed. Bryan A. Garner, (Minnesota: West Group, 1999), 164,

1° A plethnra of books have appeared in Pakistan the last two decades, particularly in Urdu, on the issue
of ‘Tawbin-i-Riszla’ in Pakistan. See, for instance: Muhammad Ismail Qureshi, Namis-i-Rasgl avr Qaniin-
Tawhin-i-Risalat (Lahore: Al-Faisal Nashiran-i-Kurub, 1994 and 2006); MawlinaWahiduddin Khan, Shatrm--Rasi!
ki Mas'ala (Lahore: Diar al-Tazkir, 1996); H. SajidA‘wan, Tabaffuz-i-Namis-i-Risalat awr Gustakb-i-Rasil ki Sazd
(Multan: ‘Alami Majlis-i-Tahaffuz-i-Kharm-i-Nubuwwat, 1996; MawlanaSajid Khan Atlawi, Tawbin-i-Risalat ka
ShartHukm (Lahore: Maktaba-i-Abn Bakr ‘Abdullzh, 2012).
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Significantly, the Pakistani Statute Book has no provision specifically dealing with
‘blasphemy against God’." There is one specific provision - Section 295B - about desecration
of a copy of the Qur’an or an extract thereof and, as the Qur'an is the Spoken Word of God"
according 1o Muslim belief, this provision definitely falls within the scope of the ‘blasphemy
law’. Surprisingly, however, most of the authors in Pakistan when writing about blasphemy
law concentrate only on Section 295C which penalizes derogatory remarks about the Prophet
(peace be on him). Moreover, although the offences under Sections 295B and 295C are of the
same nature from the perspective of Islamic law," yet the Pakistani law has prescribed
different punishments for these offences." However, the issue has never been raised before

the Federal Shariat Court (FSC)" or debated as such by scholars in Pakistan.

Hence, in this dissertation, blasphemy means all the three offences - blasphemy
against Allah, against the Qur’in and against the Prophet (peace be on him) - and the rules

and principles of Islamic law elaborated in this dissertatton are equally applicable to all the

" Section 295A of PPC may indirectly cover this offence as it deals with ‘insults, or attempts to insult
the religion or the religious beliefs’ of a class of people ‘with deliberate and malicious intention of outraging the
religious feelings’ of that class. See below for detals.

” The great Hanafi jurist ImamAbt BakrMuhammad b.Abi Sahl al-Sarakhsi {d. 483/1097) gives the
following definition of the Qur'an: “The Book that was revealed to the Prophet (peace be on him), recorded in
the masafif, and has been narrated 1o us ... through mucswirir report” (Tambid al-Fusil, 1: 279). Masahif is the
plural of mashaf which may be translated a5 ‘canon’. Mutawatir or continuous report of a narration technically
means that the report is narrated by such a large number of narrators in each generation that the possibility of
fabrication is negated. See for details: Ibid., 1:282-291.

¥ This point is explained in the next Chapter in Section 7.1.

¥ Punishment for desecrating a copy or an extract of the Qur’an is life imprisonment, while blasphemy
against the Prophet (peace be on him) is punishable with death. See below for details.

 This is the forum which under the Constitution of Pakistan has the authority to decide if a particular
law 1s repugnant to Islamic law. See Section 6.2.1 belew for details.
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three offences even if most of the times the discussion is presented in the context of

blasphemy against the Prophet (peace be on him).

6.1.2 From 1860 to 1927: The Original Provisions of the Indian Penal Code

After the British successfully defeated the Indian insurgency of 1857, India was made part of
the British Empire. In October 1860, the British Government enforced the Indian Penal Code
(Act XLV of 1860) or IPC in India, which generally continues to be the criminal law in India,
Pakistan and Bangladesh. The provisions about blasphemy law are found in the same Code,

which 1n Pakistan is called the Pakistan Penal Code or PPC.

The Indian Penal Code 1860 had provisions about “Offences Relating to Religion” in
Chapter XV (Sections 295 to 298). The first of these provisions, Section 295, relates to
‘defiling a place of worship’.*® Section 296 is about ‘disturbing religious assembly’.” Section
297 gives provisions about ‘trespassing on burnal places’,” while Section 298 deals with

‘uttering words etc. with deliberate intent to wound the religious feelings’ of a person.”

6 “Whoever destroys, damages or defiles any place of worship, or any object held sacred by any class of
persons with the intention of thereby insulting the religion of any class of persons or with the knowledge that
any class of persons is likely to consider such destruction damage or defilement as an insult to their religion,
shall be punished with imprisonment of either description for a term which may extend to two years, or with
fine, or with both.”

7 “Whoever voluntarily causes disturbance to any assembly lawfully engaged in the performance of
religious worship, or religious ceremonies, shall be punished with imprisonment of either description for a term
which may extend to one year, or with fine, or with both.”

1 “YWhoever, with the intention of wounding the feelings of any person, or of insulting the religion of
any person, or with the knowledge that the feelings of any person are likely to be wounded, or that the rehgion
of any person is likely to be insulted thereby, commits any trespass in any place of worship or on any place of
sculpture, or any place set apart for the performance of funeral rites or as a, depository for the remains of the
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In 1898, an important provision was added through Section 153A in Chapter VIII
dealing with “Offences against Public Tranquility”, which governed the issue of ‘promoting

enmity between different groups on grounds of religion.’®

Even a cursory look at all these provisions reveals the fact that the British
Government looked at this issue from the perspective of ‘public order’ and ‘harmony’. In
other words, 1n their opinion the issue fell within the domain of siyzsah. A very significant

point common to all these provisions is that none of these offences was a strict lability

dead, or offers any indignity to any human corpse or cavses disturbance to any persons assembled for the
performance of funeral ceremonies, shall be punished with imprisonment of either description for a term which
may extend to one year, or with fine, or with both.”

¥ “Whoever, with the deliberate intention of wounding the religious feelings of any person, utiers any
word or makes any sound in the hearing of that person or makes any gesture in the sight of that person or places
any object in the sight of that person, shall be punished with imprisonment of either description for a term
which may extend to one year or with fine, or with both.”

* “Whoever (a) by words, either spoken or written, or by signs, or by visible representations or
otherwise, promotes or incites, or altempts to promote or incite, on grounds of religion, race, place of hoth,
residence, language, caste or community or any other ground whatsoever, disharmony or feelings of enmity,
hatred or ill-will between different religious, racial, language or regional groups or castes or communities; or (b)
commits, or incites any other person to commit, any act which is prejudicial to the maintenance of harmony
berween different religious, racial, language or regional groups or castes or communities or any group of persons
identifiable as such on any ground whatsoever and which disturbs or is likely to disturb public tranquility; or (c)
organizes, or incites any other persnn to organize, and exercise, movement, dnll or other similar activity
intending that the participants in any such activity shall use or be trained to use criminal force or violence or
knowing it to be likely that the participants in any such activity will use or be trained to use criminal force or
violence or participates, or incites any other person to participate, in any such activity intending to use or be
trained to use criminal force or violence or knowing it to be likely that the participants in any such activity will
use or be trained, to use criminal force or violence, against any religions, racial, language or regional group or
caste of community or any group of persons identifiable as suck on any ground whatsoever and any such
activity for any reason whatsoever cause or is likely to cause fear or alarm or a feeling of insecurity amongst
members of such religious, racial, language or regional group or caste or community, shall be punished with
imprnisonment for a term which may extend to five years and with fine.”

¥ In chapter 4 of this dissertation, a comparison has been made between the concepts of siydszh and
offence.
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offence;” all of them required the essential element of mens rez.”” Hence, these provisions use

the words and phrases ‘deliberate intent’, ‘knowledge’, ‘intention’, ‘maliciously’ and the like.

6.1.3 The Raj Pal Incident and the Insertion of Section 295A
In 1924, in Lahore a Hindu publisher, Raj Pal, published a pamphiet which had very

provocative content and an even more provocative title: Rangila Rasial™ A case was filed
under Section 153A of IPC against Raj Pal in the court of Magistrate First Class, Mr. C. H.
Disney, who sentenced Raj Pal 1o imprisonment for 6 month and a fine of Rs. 1000. Raj Pal
went on appeal against this decision to the Court of Sessions. The Judge Col. F. B. Nicolas
reduced the punishment but maintained the conviction. Raj Pal challenged this decision
before the Single Bench of the Lahore High Court which acquitted him. Justice Kunwar Dilip
Singh Masih who wrote the judgment observed that Section 153A was not meant to stop
polemics against a deceased religious leader ‘however scurrilous and in bad taste such attack
might bel’” This decision, of course, infuriated Muslims. In another case in the same year,

however, the Division Bench of the Court comprising of the same Justice Dilip and Justice

Z This was a departure from the common law tradition because in common law the principle was that
when a blasphemous statement is ‘published,” there was “no need 1o show an intentdon to shock or insulr or
awareness that the publicaton is blasphemous” (A Dictionary of Law, 51).

P“Liability that does not depend on actual negligence or 1ntent ta harm, but that is based on the breach
of an absolute dury 1o make something safe. Strict liability most often applies either 1o ultra-hazardous activities
or in products-liability cases. Also termed absolute liability; Liability without fault.” {Black’s Law Dictionary, 998).
Mens rea means: “The state of mind that the prosecution, to secure a conviction, must prove that a defendant had
when comminting a crime; criminal intent or recklessness <the mens rea for theft i1s the intent 1o deprive the
rightful owner of the property >. Mens res is the second of two essential elements of every crime at common
law, the other being the actus reus. Also termed mental element; criminal intent; gutiry mind.”(Ibid., 1075).

¥ A series of blasphemous pamphlets and books appeared in that era in India. See for some details:
A'wan, Tabaffuz-1-Namis-i-Risalat, 559-760.

% AIR 1927 Lah 250.
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Broadway (who headed the Bench) held that Section 153A covered literature which would

cause communal violence and religious hatred.”

The incident, however, compelled the British Government to troduce in 1927
Section 295A in the Indian Penal Code.” This section prescribes the punishment of
imprisonment for two years for the one who ‘insults, or attempts to insult the religion or the
religious beliefs’ of a class of people ‘with deliberate and malicious intention of outraging the

religious feelings’ of that class.”

Yet again, the offence did not attract the principle of strict liability as mens rea was its

essential element.

6.2 AMENDMENTS DURING THE ZIA-UL-HAQ REGIME
In July 1977, General Muhammad Zia-ul-Hagq, the then Chief of the Army Staff, imposed

martial law in Pakistan and abrogated the Constitution. He legitimized his stay in power

under the pretext of ‘Islainization’ of laws and economy. Hence, he came up with some
P p

*In April 1929, Ghazi llam Din killed Raj Pal. The Court of Sessions awarded him death punishment
under Section 302, TPC, The High Court also confirmed the decision in appeal. In his arguments before the
High Court, Muhamamd Ali Jinnah (who would later become the Quaid-i-Azam), the defense lawyer of Ghazi
Tlam Din, tock the plea of grave and sudden provocation and asserted that the law could not adequately punish
the wrongdoer, Raj Pal, which was what prompted Ghazi Ilam Din to take the law into his own hands. The
Court did not accept the plea and confirmed the death punishment for Ghazi llam Din. Zafar Ighal Nagina, a
Lahore-based journalist, has compiled all the relevant documents of the case, including the police challan and
statements of the accused and the witnesses, the order sheets as well as the decisions of the lower court and the
High Court in his book: Ghazi liam al-Din Shabid (Lahore: Jang Publishers, 1988).

¥ Criminal Law Amendment Act (XXV of 1927). The idea of a new law on the issue was generated by
Mawlina Muhammad ‘Ali Jawhar in the backdrop of the acquittal of Raj Pal by the Lahore High Court. He
proposed a new legislation to fill the vacuum in the law,

* See Section 295A of IPC. Later, India enhanced the punishment to three years and Pakistan enhanced
it 10 teo years.
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drastic changes in the system. The changes in the legal system which are directly relevant 1o

the issue at bar are briefly discussed here.

6.2.1 Establishment of the Federal Shariat Court
In 1979, General Zia promulgated the Hudood Ordinances and introduced some principles of

Islamic criminal law into the Pakistani legal system.” Simultaneously, he established the
‘Shariat Benches’ in the High Courts. Later, these Benches were abolished and in their place
“The Federal Shariat Court’ (FSC) was established.” This new Court has been given two-fold
jurisdiction: to hear appeals in the cases under the Hudood Ordinances and to hear the

‘Shariat Petitions’.”' This latter category is directly relevant to the issue at hand.

Under Article 203D (1) of the Constitution, any citizen may file a ‘Shariar Petition’ in
the Federal Shariat Court challenging any provision of the existing laws on the ground of
inconsistency with ‘the injunctions of Islam as laid down in the Holy Qur'an and [the]

Sunnah’. * The Court, if convinced, may order the relevant (Federal or Provincial)

* Some of the provisions of these Ordinances about rape and the relevant principle of Islamic law have
been analyzed in detail in Chapter 5 of this dissertation.

* From the purpose of creating the Federal Shariat Court and setding issues of its jurisdiction, the
Constitutional provisions were modified 28 times berween 1980 and 1985 through 12 separate Presidential
Orders (P.O.’s). These are: P.O. no. 1and P.O. no. 4 of 1980; P.Q. no. 5 of and P.Q, no. 7 of 1981; P.O. no. 5
andP.Q. no. 12 of 1982, P.O. no. 7 and P.O. no. 9 of 1983; P.O. no. 1 and P.Q. no. 2 of 1984; and P.QO. no. 14
and 24 of 1985, Later, the Parliament approved all these provisions throughthe Eighth Constitutional
Amendment of 1985. Now, the provisions about the FSC are found in Chapter 3A (Articles 203A 1o 203]) of the
Constitution of Pakistan 1973.

*Article 203D (1) of the Constitution.

*1In 1982, an amendment was made in the said Article allowing the FSC to swo moto examine a
provision of a law. As discussed in Chapter Two of this Dissertation, the “injunctions of Islam” remain
undefined and it is not clear how does the FSC find these injunctions. See for more details: Muhammad Mushtaq
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government to make such changes in the law as directed by the Court for the purpose of
bringing the law into conformity with the Islamic injunctions within the prescribed time;
failing this, the impugned provisions of the law would cease to have effect after the prescribed
date; unless, of course, the “Shariat Appellate Bench’ (SAB) of the Supreme Court suspends or
overturns the decision of the FSC.” Using this mechanism, the FSC and SAB have made
many significant changes in the Pakistani legal system.” The present Pakistani law on
blasphemy is glaring example of the efficacy of this mechanism. This point is elaborated

below.

6.2.2 Protection of the Honor of the Companions: Section 298A
In 1980, General Zia added Section 298A in PPC” penalizing the “use of derogatory remarks

against holy personages’.” The section was added in the backdrop of the escalating tension
berween the Shi‘ah and the Sunni sects, and it penalized derogatory remarks against the Wives

of the Prophet (peace be on him), members of his household, his Rightly-guided Successors or

Ahmad, “Pakistan men Ra'ij Fojdari Qawanin: Islami Qanini Fikr kay Chand Aham Mabahith®, Fikr-6-Nazar,
50.51:4-1 (2013), 111-154.

P Article 203F of the Constitution.

* Leading cases decided by the FSC and the SAB include, inter alia: Bashiran v Mubammad Hussain,
PLD 1988 SC 186 (on resolving conflict berween the provisions of the Muslim Family Laws Ordinance 1961 and
the Offence of Zina QOrdinance 1979), Qazalbash Wagf v Chief Land Commissioner Punjab, PLD 1990 SC 9%{on
land reforms) and Allah Rakba v The Federation of Pakistan, PLD 2000 FSC 1 (on the compatibility of the
pravisions of MFLO 1961 with Islamic law).

*Inserted through the Pakistan Penal Code (Second Amendment) Ordinance (XLIV of 1980).

* “Whoever by words, either spoken or written, or by visible representation, or by any imputaton,
innuendo or insinuadon, directly or indirectly, defiles the sacred name of any wife {(Ummui Mumineen), or
members of the family (Ahie-bait), of the Holy Prophet {peace be upon him), or any of the righteous Caliphs
(Khsilafa-i-Rashideen) or companions (Sahaaba) of the Holy Prophet (peace be upon him) shall be punished with

imprisonment of either description for a term which may extend tn three years, or with fine, or with both.”
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Companions (Allah be well-pleased with them all) and imposes the punishment of

imprisonment for three years or fine or both.

Significantly, this section does not have any reference to ‘intention’, ‘knowledge’ or
‘malice’. In other words, this offence is a strict liability offence which does not require the

proof of mens rea.

6.2.3 Blasphemy against the Qur’an: Section 295B
In 1982, General Zia added yet another Section to the Chapter on the Offences Relating to

Religion. This new Section 295B” imposes the punishment of life imprisonment for the one
who ‘defiles, damages or desecrates’ a copy of the Holy Qur’an or any extract thereof or uses
it in a ‘derogatory manner’. This section uses the word ‘willfully’, which is why the proof of

intention becomes necessary for this offence.™

6.2.4 Action against the Ahmadis: Section 298B
In 1974, the Pakistani Parliament declared that both the factions of the Ahmadis - those who

believe that Mirza Ghulam Ahmad (d. 1909) was a prophet and those who consider him a

"Inserted through the Pakistan Penal Code (Amendment) Ordinance (I of 1982).

* “Whoever willfully defiles, damages or desecrates a copy of the Holy Qur'an or of an extract
therefrom or uses it in any derogatory manner or for any unlawful purpose shall be punishable with
imprisonment for life.”
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reformer - were non-Muslims.” The Parliament passed a Constitutional Amendment and

added 1o this effect Article 260 (3) to the Constitution which said:

A person who does not believe in the absolute and unqualified finality of the
Prophethood of Muhammad (peace be upon him), the last of the Prophets, or claims
to be a Prophet in any sense of the word or of any description whatsoever, after
Muhammad (peace be upon him), or recognizes such a claimant as a prophet or a

religious reformer, is not a Muslim for the purpose of the Constitution or law.*

® The Qadiani issue always remained a cause of serious problems of faw and order even during the
lifetime of Mirza Ghulam Ahmad. After the establishment of Pakistan, the issue caused riots in Punjab in 1953
and the first Martial Law was imposed to control the miscreants. A judicial commission was formed with Jusuce
Munir as its head to probe into the mamer which published its findings in the form of a report. Similar incident
took place in 1974 which compelled the then Prime Minister Zulfikar Ali Bhutto to bring this matter before the
National Assembly. Both the factions of the ‘Ahmadis’ wanted representation before the Assembly which was
not possible as they were not members of the Parliament. Hence, the whole Assembly was converted into a
special committee in which the leaders of both the factions presented their case and they were cross-examiued in
detail hy the then Attorney-General of Pakistan Mr. Yahya Bkhuar. After a thorough debate finally both the
houses of the Parliament hy a consensus passed the Second Constimutional Amendment declaring both the
factions of the ‘Ahmadis” as non-Muslims. The proceedings of this Special Committee camprising of the whole
National Assembly were held in-camera and were kept confidenual for thirty years under the Official Secrets
Act. Recently, however, Fehmida Mirza, the Speaker of the National Assembly got the whole proceedings
published. The Alami Majlis-e-Tahalfuz-e-Khatm-e-Nubuwwat also published these proceedings in the form of a
five-volume book: Mawlani Allah-Wasaya (ed.), Qawmi Asambli mén Qadiyani Mas'alay par Bepeth ki Musiddaga
Riport Multan: Alami Majlis-e-Tahaffuz-e-Khatm-e-Nubuwwat, 2012).

“In 1983, the said provision was modified through Article 6 af the Constitution (Third Amendment)
Order. The new Article 260 (3) of the Constirution, which was later approved by the Parliament through the
Eighth Constitutional Amendment in 1985, now reads as: “In the Constitution and all enactments and other
legal instruments, unless there is anything repugnant in the subject or context: (3) “Muslim” means a person who
beheves in the unity and oneness of Almighty Allah, in the absolute and unqualified finality of theProphethood
of Muhammad (peace be upon him), the last of theprophets, and does not believe in, or recognize as a prophet
orreligious reformer, any person who claimed or claims to be aprophet, in any sense of the word or of any
description whatsoever,after Muhammad {peace be upon him); and(b) “non-Muslim™ means a person who is not
a Muslim and includes aperson belonging to the Christian, Hindu, Sikh, Buddhist or Pamsicommuniry, a person
of the Quadiani Group or the Lahori Group whocall themselves 'Ahmadis' or by any other name or a Bahai,
and aperson belonging 10 any of the Scheduled Castes.”
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However, the Ahmadis continued to present themselves as Muslims and used Muslim
religious terminology* for their religious concepts. This created serious problems of law and
order for the government*” and led to the addition in 1984 of sections 298B and 298C 1o

PPC* penalizing such acts and prescribing punishments for them.

Yet again, it should be noted that the offences created by Sections 298B and 298C are

strict liability offences, which do not require the proof of mens rea.

6.2.5 Ismail Qureshi v General Mubammad Zia-ul-Haq and Section 295C

In 1984, Muhammad Ismail Qureshi, an advocate of the Supreme Court, filed a Shariat
Petition in FSC challenging the provisions of Section 295A contending that these provisions
were repugnant to Islamic injunctions. The basic contention of the petitioner was that
Section 295A prescribed the punishment of imprisonment for the one who makes a
blasphemous statement against the Prophet {(peace be on him), while Islamic law prescribes
the punishment of death penalty for this heinous crime.* The full bench of the FSC heard the

case titled Ismail Qureshi v General Mubammad Zia-wl-Haq and Others and reserved its

# Why the Ahmadis were singled out among the other religious minonties? Charles Kennedy tries to
find answer to this question: “Defining a Muslim in an Islamic State: The Case of the Ahmadiyya® in Dhirendra
Vajpeyi and Yogindra Malik (eds.), Ethnic Minority Pofitics in South Asta (Delhi: Manohar, 1989), 71-108. The
National Assembly proceedings have many detailed reasons to show why all the members reached a consensus
on this issue.

# Sir Muhammad Igbal (d. 1938) wrote a detailed article oo showing the religious, social and political
problems created by the Qadianis for Muslims and it was his suggestion that the Qadianis must be declared a
non-Muslim communty. Muhammad Iqbal, fslam and Abmadism (Islamabad: Dawah Academy, 1994).

*Inserted through Anti-Islamic Acdvities of Qadiani Group, Lahon Group and Ahmadis (Prohibition
and Punishment) Ordinance (XX of 1984).

#Shariat Petition no. 1/L/84 of 1984.

* Qureshi, Qanan-i- Tawhin-i-Risalat, 365-378.
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judgment. Before the Court could pronounce judgment, the Parliament changed the law and

inserted Section 295C in PPC.*

Ismail Qureshi, the petitioner, had in the meanwhile drafted a new law and introduced
1t to the Parliament through Apa Nisar Fatima, a respected and pious Member of the
National Assemby.” The proposed law had only death punishment for the offender,* but
Igbal Ahmad Khan, the Minister for Religious Affairs, proposed that the court should be
given the choice of imposing either death punishment or the punishment of life
imprisonment. This proposal was accepted by the Parliament and the text of the law passed

by the Parliament in 1986 is as follows:

Whoever by words, either spoken or written, or by visible representations, or by any
imputation, innuendo, or institution, directly or indirectly, defiles the sacred name of
the Holy Prophet Muhammad (peace be upon him) shall be punished with death, or

imprisonment for life, and shall also be liable to fine.*

% Thus, the decision of the FSC in this case became redundant and it could never be pronounced.

¥ The Deputy Amnorney-General Mr. Sayyid Riaz-ul-Hasan Gilani, though agreeing with the
petitioner’s stance that blasphemy is punishahle with death, was of the view that as the petition was not ahout
exarmining the conformiry of the present legal provisions with Islamic law but about new legislation, the proper
forum for this purpose was the Parliament and not the FSC (Qureshi, Qznan-i-Tawhin-i-Risilat, 42-43). Perhaps
this prompted Qureshi to go for an alternate route. Qureshi notes that he opted for legislavion because he knew
that the judicial route was quite long as the agpnieved party might have gone on appeal to the SAB (Ibid., 312},

“Ibid.

*Section 295C, inserted in PPC through Section 2 of the Criminal Law (Amendment) Act (III of 1986).
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This remained the law for almost five years till the FSC in another case changed it in 1991.

This is discussed below.

6.2.6 Imail Qureshi v The Government of Pakistan: Mandatory Death Penalty

Ismail Qureshi was pot satisfied with the Islamicity of Section 295C after the provision about
life imprisonment was added in it. Hence, he challenged the new law through another Shariar
Petition in FSC. The new case Ismail Qureshi v The Government of Pakistan was decided by
the FSC in December 1991.*° The Petitioner raised two major issues in his petition: one, that
Islamic law prescribes death punishment as hadd for the offence of blasphemy; and thart the
same punishment should be given to the one who commits this crime against any other
prophet. The Full Bench of the FSC accepted both pleas and directed the Federal
Government to make the necessary changes in Section 295C by April 30, 1992 failing W!nich

the same changes would automatically take place.”

The Government went on appeal against this decision to the SAB of the Supreme
Court. However, Ismail Qureshi approached Mian Muhammad Nawaz Sharif, the then Prime
Minister, and convinced him to withdraw the appeal. After the Government withdrew its

appeal, the case could not be heard by the SAB and it hence it was disposed of.” In the

*PLD 1991 FSC 10.

*Ibid., paras 67 and 68.

* Mian Muhammad Nawaz Shanif in his letter to Qureshi said that the appeal might have been
preferred by some notorious employee of the Ministry and that he personally favored the death punishment.
“Had there been a punishment stricter than death punishment, I would have preferred that for this heinous
crime,” wrote Sharif (Qureshi, Qzran-i-Tawhin-i-Risalat, 405).
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meanwhile, the time fixed by the FSC for amending the law had lapsed and the Parliament
could not make the necessary changes in the law. However, as the decision of the FSC had
become binding and effective, the changes took place automatically. Hence, the phrase “or
imprisonment for life” in Section 295C has no legal effect. Similarly, even though Section
295C specifically mentions the name of Prophet Muhammad {peace be on him), the same is
the law for blasphemy against other prophets as per the decision of the FSC in fsmail

Qureshi.”

The FSC has primarily relied on the legal evidence about the punishment of apostasy
in Islamic law, declaring it a hadd punishment which could not be changed or commuted.™ I,
however, could not satisfactorily address the question of how a non-Muslim could be given
the punishment of apostasy?” Similarly, the FSC concluded that repentance by the convict

would not suspend his punishment.” This was surprising, as it went against the established

% This position has been reiterated by the FSC in 1994 in Allama Bishop Danial Tasieem v The Federal
Government of Pakistan and in 2001 in Dr. Mubammad Masood Absan v The Federal Government of Pakistan.
Appeal against the former decision was preferred to the SAB but was dismissed on 21 April 2009 for non-
prosecution, No appeal against the larter decision was preferred.

* See paras 17, 21 and 27-32 of the judgment.

% In paras 24 and 25, the Court quoted many instances of death punishment during the lifetime of the
Prophet (peace be on him) and his Companions (Allah be well-pleased with them) for those who committed
blasphemy. However, the Court did not examine these instances in detail and did not distinguish berween the
legal status of these various culprits - Muslim, non-Muslim residents (dbimmis), non-Muslim visitors
{musta’minin) and non-Mushim alien enemies (msbaribin). This issue is analyzed in Chapter Eight of this
Dissertaton.

* In para 26, the Court comes up with a strange assertion: ““It is pertinent to mention here that Holy
Prophet (peace be on him) had pardoned some of his contemners but the Jurists concur that Prophet (peace be
on him) himself had the right 1o pardon his contemners but the Ummah has no right to pardon his
contemners.”. The Court refers here to al-Sarim al-Masiiil of Thn Taymiyyah, This is astonishing because, as
explained below in Section 7.4, the jurists are divided on this issue and the official position of the Hanafi School
is that repentance suspends this pnnishment.
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principle of Islamic Jaw that repentance suspends the punishment of apostasy.” The basis of
the decision of the Court is the presumption that blasphemy also violates the right of the

Prophet (peace be on him) which cannot not be pardoned by any other person.*

In fact, the FSC in this case, as in many others, has not followed a particular legal
theory and has instead mixed up the views of the jurists belonging to various Schools without
ensuring analytical consistency.”” The views of the Hanfi jurists, in particular, have been
taken summarily without analyzing the legal principles on which these views are based. Had
the Government not withdrawn the appeal, these points may have been taken into
consideration by the SAB.® In any case, this decision needs a thorough examination in the
light of the principles of Islamic law. This 1s what is to be done in the following sections of

this chapter.”

In Dr. Mubammad Amin v Mubammad Mebboob and Another, the Lahore High Court
not only acquitted the accused of blasphemy on the ground of lack of evidence in accordance
with the standard prescribed by Islamic law, but also observed that repentance of the convict

would suspend the punishment. In appeal, which was again argued by Ismail Qureshi for the

5 This issue is discussed in detail in the next Chapter in Section 7.4. In another case, the Lahore High
Court concluded that the punishment for blasphemy can be given on the basis of the testimony of one witness
(1995 PCrL] 811). This is surprising because if this is a hadd crime, as the FSC concluded in Islamel Quresh:, it
necessarily requires at least two witnesses.

*Ismael Qureshi, para 26 of the judgment.

* This has already been discussed in the first two chapters of this Dissertation.

“ Two seasoned scholars Mawlina Muhammad Tagi Usmani and Pir Karam Shah al-Azhari were
members of the SAB at that time and they could have rectified the prohlems in this judgment.

* In 2005, General Pervez Musharraf brought many changes in the procedure of the blasphemy cases
but it is beyond the scope of the present Chapter to discuss those changes because the Chapter focuses on the
substantive law only.
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petitioner, the Supreme Court declared that in matters pertaining to the exclusive jurisdiction
of the FSC, the decision of the FSC would bind all courts, unless it was modified by the SAB
of the Supreme Court.” Hence, the law in Pakistan remains that the repentance of the

convict has no legal effect for his punishment.

CONCLUSIONS
The overview of the development of this law and analysis of the decision of the FSC in Ismail

Qureshi hrings us to some important issues which will be analyzed in the next two chapters.
An important issue 1s: does Islamic law distinguish between the offence of desecration of a
copy of the Qur'an and passing derogatory remarks about the Prophet (peace be on him)?
The FSC could not address this issue - for the obvious reason that the Petitioner had not
challenged the provisions of Section 295B. This question, however, is important for
understanding the nature and concept of ‘blasphemy’ from the perspective of Islamic law.
Another related question is: what if a person makes a blasphemous statement against Allah?
Again, this issue was not raised before the FSC. The position under the Pakistani law seems
to be that this situation will either be covered by Section 295A or 153A.° But what is the

position under Islamic law?

6 Quureshi cites the full judgment in Qanitn-i-Tawhin-i-Riszlat, 394-396.

® As noted earlier, the British Government added Section 153A in IPC in 1898 for the purpose of
dealing with the issue of ‘promoting enmity between different groups on grounds of religion,” while it added
295A in 1927 for punishing the one who the one who'insults, or attempts to insult the religion or the religious

143



Moreover, when a Muslim commits the offence of ‘blasphemy’ - whatever that
concept means from the perspective of Islamic law - is he given the punishment for
blasphemy per se or for blasphemy as a form of apostasy? The FSC seems to have preferred
the former possibility though the arguments it recorded are generally related to the
punishment of apostasy. Then, what is the nature of this offence when committed by a non-
Muslim? These and other related issues will be analyzed in the next chapter in the light of the

principles recognized by the Hanafi School.

beliefs’ of a class of people “with deliberate and malicious inteation of outraging the religious feelings’ of thar

class.
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CHAPTER SEVEN: BLASPHEMY AND THE HADD OF APOSTASY

INTRODUCTION

Pakistani law does not have a specific offence of ‘blasphemy against God,” and it prescribes
different legal consequences for ‘blasphemy against the Qur'an’ and ‘blasphemy against the
Prophet, upon him blessings and peace; while the established position of the Ianafi junsts is
that Islamic law considers these three offences as forms of one and the same offence, and
attaches the consequences of apostasy to them if committed by a Muslim. The present chapter
analyzes this issue in detail. After determining the nature and scope of the concept of
blasphemy in Islamic law, it examines the nature and consequences of the offence of
blasphemy committed by a Muslim after which it considers the question of whether the

Hanafi School treats blasphemy per se as a separate offence from apostasy.

7.1 DETERMINING THE SCOPE OF THE OFFENCE OF BLASPHEMY

The jurists discuss the consequences of the crime of blasphemy in their manuals of law.
However, some of the jurists devoted whole books or larger sections of their books to the
analysis of the consequences of blasphemy. Foremost among them is the Andalusian judge
Abt *1-Fadl ‘Iyad b. Miasa b. ‘Iyad (d. 544 AH/1149 CE), a great jurist of the Maliki School,
who worked on elaborating the rights of the Prophet, upon him blessings and peace and, in

that context, devoted sections to the issue of blasphemy in 4l-Shifa bi-Ta'rif Hugiiq al-
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Mustafa."The other significant work on this issue is by the famous Hanbali jurists Taqi al-Din
Ahmad b, ‘Abd al-Halim Ibn Taymiyyah al-Harrani (d. 728 AH/1328 CE) titled 4/-Sarim al-
Maslul ‘2la Shatim al-Rasil.’ These two works have influenced all jurists of the various schools
coming after them, even when some of them disagreed with these great jurists on some of the
conclusions. The great Shifi‘i jurist Taqi a}-Din “Ali b. ‘Abd al-Kafi al-Subki (d. 756/1355), for
instance, disagreed with Ibn Taymiyyah on some of his findings, but he nevertheless relied
greatly on the work of Ibn Taymiyyah and even the title of his book shows that influence: 4i-
Sayf al-Maslal ‘ala Man Sabb al-Rasil’® Finally, Muhammad Amin b. ‘Umar Ibn ‘Abidin al-
Shami {(d. 1252 AH/1836 CE), presumably the greatest of the later Hanafi jurists, not only
summarized the works of these three great jurists, but also gave a thorough analysis of the
manuals of the Hanafi School establishing beyond any doubt the official position of the
Hanafi School on issues relating to blasphemy in his risalab titled Tanbib al-Wauldh wa al-
Hukkam ala Abkam Shatim Khayr al-Anam aw Abadi Ashabib al-Kiram. This risalah was
included in the compilation of his other rasz’i in Majmi‘at Rasa’il Ibn ‘Abidin,*and has

recently been published separately in the form of a bookler.®

! Many editions of the book are available. The one used in this Dissertation is edited by' Amir al-Jazzar
(Cairo: Dar al-Hadich, 2004).

? The edition used in this dissertation is edited byMuhammad b.‘Abdullah b. “Umar al-Halwani and
Muhammad Kabir Ahmad Shiidari (Riyadh: Ramadi, 1417/1997).

*Edited bylyad Ahmad al-Ghawj (Amman: Dar al-Fath, 1421/2000).

* Damascus: al-Matba‘ah al-Hashimiyyah, 1325AH.

Edited byAb@ Bilal al-‘Adani and Murtada b, Mubammad (Cairo: Dar al-Athar, 1428/2007).In tbis
dissertation, this edition has been used.
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7.2 PUNISHMENT FOR A MUSLIM WHO COMMITS BLASPHEMY
The jurists generally link this issue with the concept of apostasy as blasphemy against the

Propher, peace be on him, necessarily amounts to apostasy. However, some jurists deem
blasphemy a separate and distinct offence having a specific punishment. This issue will be

analyzed in detail in this section.

7.1.1 Views of the Jurists on the Issue
Qadi ‘Tyad reports:

Abu Bakr b. al-Mundhir says: scholars have a consensus that whosoever commits
blasphemy against the Prophet (Peace be on him), he must be punished with death.
This is the opinion, inter alia, of Malik b. Anas, al-Layth, Ahmad and Ishaq. The same

1s the view of al-Shafi‘i.*

This is a very important passage. It records the consensus of the jurists on the death
punishment for the one who commits blasphemy. Apparently, the staternent is general and it
covers the case of the convict who was 2 Muslim before committing this offence. This 15 the
statement generally quoted by contemporary scholars for proving that the punishment of
blasphemy is fixed and immutable by the consensus of the jurists. However, it is important to

note here that the passage does not mention the names of many prominent jurists, the most

©A41-Shifz, 428.
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obvious being Abu Hanifah, in the list of the jurists who agree on this point! Can one

imagine tlie consensus of the jurists on a point on which Abi Hanifah disagrees with them?

Let us see what Qadi ‘Iyad says about the opinion of Abi Hanifah. In the very next
passage, he reports: “The same is the opinion of Abti Hanifah and his companions as well as
of al-Thawri, the jurists of al-Kufah and al-Awza‘l, if the convict was a Muslim as they consider
it apostasy.” This is very important passage. Here, Qadi ‘Iyad explicitly asserts that Abu

Hanifah considers blasphemy by a Muslim a form of apostasy.

What about the claim of conseﬁsus (tma’) on the death punishment of the convict?
What Qadi ‘Tyad has said above clearly suggests that consensus is found on this punishment
only when the culprit was a Muslim, and that some of the jurists, particularly the Hanafis,
have a different position about the punishment of a non-Muslim who commits this crime.
What Qadi ‘Tyad has said next proves this conclusively. Thus, he reports: “Abt Sulayman al-
Khatrabi says: [ know of no Muslim who disagrees with the death punishment of the convict

when the convict is a Muslim ™
These significant passages record two important points for our purpose:

- that the consensus of the jurists on the issue relates to the case of a Muslim convict;

and

7 Ibid.
*Ibid., 429.
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- that the basis of the consensus is the fact that blasphemy for a Muslim convict
amounts to apostasy.

Hence, the consensus of the jurists does not relate to the case of a convict who was a non-

Muslim before the commission of the offence. Ibn ‘Abidin says about the evidence for the

consensus of the jurists on the issue:

If a person examines the lives of the Companions of the Prophet (Peace be on him), he
comes to the conclusion that they had a consensus on this rule, because this rule has
been reported from them in a great number of cases and none among them expressed

his disagreement or dissatisfaction with the decisions of the courts.”

As 1o why the act of such a culprit amounts to apostasy, the jurists cite many Qur’inic verses
and Prophetic traditions as well as the precedents of the Companions. These evidences will be

briefly analyzed here.

7.1.2 Blasphemy as a Form of Apostasy: Legal Evidence
One of the most oft-quoted verses 1s: “Those who malign Allah and His Messenger, Allah has

cursed them in this world and in the hereafter and He has prepared for them a humiliating

punishment.”* The jurists also cite the famous tradition about the incident of Ifk (false

*Tanbih al-Walab, 22-23.
®Qur'an 33:57.The word used in these verses is adhi, which literally refers 1o a little trouble; the word
used for a greater trouble is darar. See: Ibn ‘Abidin, Tanbib al-Wuiah, 24,
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allegation against ‘A’ishah(God be well-pleased with her). This tradition reports that the
Prophet (peace be on him) gathered the Companions and gave them a sermon about the

grievous calumny against his wife:

Allah’s Messenger said: “Who will support me to punish the person who has hurt me
by slandering the reputation of my family? Sa‘d b. Mu'adh got up and said: “O Allah’s
Messenger! By Allah, I will relieve you from him; if that man is from the tribe of the

Aws, then we will chop his head off; and if he is from among our hrothers, the

=11

Khazraj, then order us, and we will fulfill your order.

The jurists argue on the basis of the statement of Sa‘d b. Mu‘adh, Allah be well-pleased with
him, that the rule of death punishment for the one who commits blasphemy against the
Prophet (peace be on him) was well known for them. Moreover, this is also deemed tacit
approval by the Prophet (peace be on him), called sunnab tagririyyah, because he did not say

that killing the culprit was not allowed."

Another argument from the sunnab is the tradition about ‘Abdullah b. Sa'd b. Abt
Sarh. According to this report the Prophet (peace be on him) announced general amnesty for
the whole population of Makkah, except for four men and two women who were specifically

named and the name of Sa‘d was included in this list. However, when the Prophet (peace be

YBukhari, Kitab al-Maghazi, Bab Hadith al-Ifk.

RTanbih al-Wulab, 24. Tacit approval of the Prophet (peace be on him) called sunnabtagririyyab is one
of the sources of Islamic law which establishes the permissibility of the act, See for details: Usil al-Sarakehsi,
2:85,
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on him) called people for the oath of allegiance, ‘Uthman b. ‘Affan, God be pleased with him,
brought Sa‘d and sat him before the Prophet (peace be on him) asking him to take the oath
from him. The Prophet (peace be on him) raised his head and looked at him for a while, as if
he was refusing him the oath. “‘Uthman repeated himself two times after which the Prophet

(peace be on him) took oath from Sa‘d. Then, he turned to his Companions and said:

“Was there not a single wise person among you who, seeing my reluctance to take the
oath from him could rise and slay him?” They replied: “O Messenger of Allah! We did
not know what was going through your mind; would that you had signaled (your
wish) to us. He said: it is unbecoming of a Prophet to have treachery in his eye

(kha'inat al-a'yun).”

Sa‘d b. Abi Sarh was among the scribes of revelation in the beginning. Later, he committed
apostasy, turned to paganism and allied with the people of Makkah. The Prophet {peace be on
him) had ordered his killing, but took his oath and spared him after he was brought to him
by ‘Uthman. Ibn ‘Abidin rightly infers from this the rule that the repentance of such convict

is accepted. This issue will be analyzed in detail later.

Another argument from the sunnab is the one reported by Qadi ‘Iyad and other

authorities. According to this report, the Prophet (peace be on him) declared: “If someone

D Abl Dawud Sulayman b. al-Ash‘ath al-Sijistani, al-Sunan, Kitab al-Jihad, Bab Qatl al-Asir wa la
Yu'rad ‘alayh al-Islam.
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commits blasphemy against any of the Prophets, kill him; and if a person commits this act

against any of my companions, beat him.”*

Many texts prescribe death punishment for the apostate. These include, inter alia, the
saying of the Prophet (peace be on him): “Kill the one who changes his religion.”” Some
modern scholars have tried to link the punishment of apostasy with the issue of rebellion. A
detailed analysts of this issue is beyond the scope of the present dissertation. It may be
commented briefly that as far as the jurists are concerned, particularly those belonging to the
Hanafi School, they deem apostasy per se as the offence punishable with death even if the

apostate does not commit any act of rebellion against the political authority.*

7.3 BLASPHEMY PER SE OR APOSTASY?

Some of the later junists in the Hanafi School have asserted that death punishment is awarded
for blasphemy per se and not because it is a form of apostasy.Before getting into the issue, it is
appropriate to settle a few other issues about the punishment of apostasy so as to ascertain the

nature and consequences of this punishment.

HALShifa, 433.

' Bukhar, Kitab al-Jihad wa 'l-Siyar, Bah L3 Yu‘adhdhabu bi- Adhab Allah.

¥ For a detailed discussion on the punishment of apostasy and the relevant legal evidences, see: Sarakhsi,
al-Mabsig, 10:107-109.
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7.3.1 Difference between Alien and Apostate

First, the jurists distinguish between the status of an ordinary non-Muslim and that of an
apostate. Thus, for instance, an ordinary non-Muslim - even an alien (barbi) - can become a
permanent resident of Dar al-Islam after agreeing to pay jizyab and acquire protection of law
equal to that accorded to a Muslim.” This is not permitted for an apostate.” Similarly, an
ordinary non-Muslim can be given temporary aman (quarter) for entering into Dar al-
Islamunder the full protection of the Muslim community and government;” this also is not
permitted for an apostate, except if the ruler deems it necessary and helpful for his re-
embracing Islam.? From th;ese and similar rules of Islamic law, a fundamental principle
emerges: that the underlying cause of the death punishment for apostate is not infidelity per

se, but infidelity after embracing Istam

Another important principle that emerges from these rules is: the court has no choice
but to award death punishment to the apostate if he does not repent. In other words, the
punishment is fixed and no one has the right to pardon or commute it. This is a characteristic
of the badd punishment, as explained in detail in Chapter 2 of this dissertation. This point

needs a bit further elaboration.

7Ibid., 10:93; Marghinini, al-Hidayzh, 2:396. See for details; Muhammad Mushtaq Ahmad, Jibad,
Muzabamat awr Baghzwatislami Shari‘At awr Bayn al-AquwamiQanin ki-Islam men (Gujranwala: Al-Shari‘ah
Academy, 2012), 561570,

¥Marghinam, «/-Hidayah, 2:402.

¥Ibid., 2:396-98.

"Ibid., 2:382.

ASarakhsi, al-Mabsiit, 10:118. Tbn * Abidin, Tanbih al-Weiah, 31,
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7.3.2 Punishment of Apostasy: Is It Hadd?

Some contemporary scholars presume that hudid punishments are confined to only those
punishments which are mentioned in the Kitzb 4l-Hudud in a figh manual.” This is a wrong
presumption. Thus, for instance, the Hanafi jurists generally mention only the hudid of zina
and gadhf in Kitab al-Hudud, while they mention the punishments for hirabab (highway
robbery), sarigab (theft), shurb al-khamr (drinking wine) and iskzr (intoxication) in separarte
chapters and specifically call them as budizd.® Hence, it is the legal features of the punishment
which explain if it is hadd, ta’zir or siyasah.” Significantly, all the characteristic of the badd
punishment mentioned by the Hanafi jurists are found in the punishment of apostasy. As

such, it qualifies to be considered a badd punishment.”

An objection may be raised here: hadd punishment is not suspended by the repentance
of the convict while the punishment of apostasy cannot be enforced when the culprit repents
and re-embraces Islam. A deeper analysts, however, shows that the underlying cause of the

death punishment of apostate is not apostasy per se, but apostasy accompanied by the

2 The Council of Islamic Ideology in its 2006 Report on Reforms in the Hudood Laws came up with an
interesting theory about the ‘evolution’ of the doctrine of hadd in Islamic law. The author of the present
dissertation has criticized this theory in detail. See: Ahmad, HudidQawanin, 49-56.

2 This is true of all the three giants of the Hanafi School: Sarakhsi, Kisani and Marghinani.

# These characteristics have been explained in detail in Chapter Four of this dissertation.

% Ibn *Abidin explaining the relationship of this punishment with the Magasid al-Shari'sh (objectives of
Islamic law) says: “The badd of apostate protects the most important of the interests for human beings because
preservation of din (religion) is more important than the four interests mentioned earlier [preservation of life,
intellect, progeny and wealth], Moreover, if one apostate is left unpunished, other people of weaker faith will
follow suit” (Tanbib al-Walzh, 31). For a discussion on the theory of the objectives of Islamic law, sce: Ghazalj,
al-Mustasfa, 1:213-222,
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intention to continue with infidelity (isrdr 4la l-kufr).® In other words, the razio of the rule
comprises two elements and as such apostasy alone does not attract death punishment when

the apostate re-embraces Islam.

It 1s an established fact that the other hudad punishments are not suspended by the
repentance of the convicts, and perhaps this was the reason why al-Hasan al-Basri (d. 110
AH/728 CE) is reported to have opined that death punishment should be enforced even if the
apostate re-embraces Islam.” However, the majority of the jurists held that repentance would
suspend the punishment and that the ratio of the rule comprises of two elements. These
jurists cite many texts to substantiate this position. These include, inter alia, the following
verse: “Say to the unbelievers if they desist, that which is past shall be forgiven them.”**

Similarly, the Prophet {peace be on him) said: “Islam quashes what precedes it.””

These texts are general and, in their generality, they also cover apostasy. An important
similar principle is found in the law about zina which prescribes that when the offence of
2ina is proved by the confession of the accused and he retracts from his confession, the padd

of zina is suspended and the case is not re-initiated.”

*Sarakhsi is explicit on this point: “Death punishment is awarded not on apostasy but on persistence to
continue with infidelity (israr 4 l-kufr). Do you not see that when he re-embraces Islam, his death punishment
is not enforced due to lack of persistence on infideliry? (A{-Mabsiir, 10:118).

¥ Tanbih al-Wulzh, 31.5ubki doubts the authenticicy of the report ascribing this view o al-Hasan («/-Say/
al-Maslal, 152).

ZQur’an 8:38.

PMuslim, Kitab al-Imin, Bab allslim Yahdimu Mi Qablahi; Musnad Ahmad, Musnad al-Shamiyyin,
Hadith ‘Amr b, al-‘As.

Saralkhsi, al-Mabsit, 9:109. Sarakhsi asserts that this rule applies to all budiid which are pure rights of
God. Hence, the only exception is that of the padd of gadhf (Ibid.).
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Another objection may be that the law of the budid does not distinguish between
male and female convicts and is equally applicable to all; while according to the Hanafi junsts,
a female apostate is not given death punishment; rather, she is imprisoned for life or unul she
re-embraces Islam.” The answer to this objection is that the Hanafi jurists acknowledge this
as an exception from the general principle of law because of the general prohibition of killing
an infidel woman. Many Companions report that the Prophet (peace be on him) prohibited
killing women and children in war.” The Hanalfi jurists cite these precedents as bases for the

rule that the female apostate cannot be given death punishment.”

7.3.3 Blasphemy: A Grievous Form of Apostasy

If a Muslim commits blasphemy, it definitively amounts to apostasy, as no act of apostasy can
be imagined which is not deemed infidelity (k#/r) by Islamic law and when a Muslim commits
an act of infidelity he is deemed apostate. Hence, all the rules of apostasy will apply and his

death punishment will attract the rules of the hudid punishments.”

For proper legal analysis, the most important legal question is: what is the ratio of this
rule? Is the convic awarded death punishment because of apostasy, or because of blasphemy,

which is 2 particular form of apostasy, or because of blaspliemy as well as apostasy?

"Marghinani, af-Hidayah, 2:407.

12 See, for instance: Bukhiri, Kitab al-Jihad wa al-Siyar, Bab Qatl al-Nisi’ wa al-Sibyan. See for a detailed
discussion: Muhammad Mushtaq Ahmad, “JangiAkhlaqiyatSirat-e-Nabawi awr Figh-e-Islami ki Roshni mén”,
Peshawar Ilamicus, 4:2 (2013), 1-25.

MMarghinini, al-Hidayah, 2:406-07.

¥ Ibn ‘Abidin narrated many passages to this effect from the classical and later sources of the Hanafi
School. See: Tanbibh al-Wulah, 50-53.
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7.4 REPENTANCE OF THE CONVICT

The repentance of such a convict has been an issue of contention in the contemporary debate
on blasphemy law.* Many different passages of the jurists belonging to various schools are
cited often without caring for analytical consistency and, sometimes, ignonng the context of
the passages. Like all other issues analyzed in this dissertation, here also one should look for

the principles of law and argue on the basis of those principles.

7.4.1 The Hanafi Position? Testimony of the Jurists of Other Schools

Among the jurists, one finds three trends:

- Some jurists do not accept repentance because they hold that this ts a hadd
punishment for blasphemy per se, and not for blasphemy as a form of apostasy;

- Some apply the rules of apostasy on blasphemy and, as such, they accept the
repentance of the convict, unless he is deemed a potential threat to the community
in which case he is given punishment under the doctrine of siyasabh and not as a
badd punishment; and

- Finally, some look at blasphemy as a form of zandagah (heresy) and that 1s why

they do not accept the repentance of the convict.

* Religious scholars who appeared before the FSC in the fmail Qureshi Case gave different opinions on
the effect of repentance (See paras 3-10 of the judgment) and the FSC found it berter to cite the verses and
traditions relied upon by these scholars instead of analyzing the legal principles on which the views of these
scholars were based.
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All the three opinions are found in the Maliki School. Thus, Qadi ‘Iyad, who belongs
to the same School and who is personally of the opinion that the repentance of such a person

is not acceptable,” honestly reports:

Abu Bakr b. al-Mundhir says: scholars have a consensus that whosoever commits
blasphemy against the Prophet (peace be on him), he must be punished with death.
Tbis is the opinion, inter alia, of Malik b. Anas, al-Layth, Ahmad and Ishag. The same
is the view of al-Shafi‘l. The same is the opinion of Abfi Hanifah and his companions
as well as of al-Tbawrl, the jurists of al-Kufah and al-Awzi‘i, if the convict was a
Muslim because they consider it apostasy. Walid b. Muslim has reported similar
opinion from Malik ... Sahniin considered that blasphemy against the Prophet is
apostasy of the kind of zandagah. He reported this opinion from many jurists of the

Maliki School and he recorded the arguments of this opinion.*

At another place, he says even more explicitly: “Abt Hanifah and his companions are of the
opinion that a Mushm who declares himself free from the Prophet (peace be on him) or
bellies him becomes apostate and is thus liable to death punishment, except when he

repents.”*

Ibn Taymiyyah, a great jurist of the Hanbali School and an authority on blasphemy

law, gives exactly the same report about the opinion of the Hanafi jurists. Thus, he says:

“ALShifa, 456-58.
“Thid., 428-29,
“Thid., 441.
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Large groups of our [Fanbali] jurists say that the one who commits blasphemy against
the Prophet {peace be on him) shall be punished with death and that his repentance is
not acceptable irrespective of whether the culprit is Muslim or non-Muslim... A
majority of these jurists, while giving their opinion, also mendon that this is against
the opinion of Abt Hanifah and al-Shafii. These two, that is to say Abti Hanifah and
al-Shafi‘y, are of the opinion that if the convict is Muslim, he will be asked to repent. If
he repents [punishment will not be imposed on him]; otherwise, he will be given death

punishment like the apostate.®

At another place, he reports:

We have mentioned that the famous opinion of Malik and Ahmad is that he will not
be asked to repent and that it will not suspend his death punishment. This is the
opinion of al-Layth b. Sa‘d... However, the acceptance of repentance has also been
reported from Malik and Ahmad and this has been the opinion of Abi Hanifzh and
his companions and this is also the famous opinion of the Shafi‘ School. The basis of
this opinion is that the repentance of the apostate is acceptable.*

Taqi al-Din al-Subki {d. 756 AH/1355 CE), a great jurist of the Shafi'T School, and an
authority on the law of blasphemy, gives similar report about the position of Abii Hanifah.

Thus, he says:

B Al-Sarim al-Maslil, 3:556.
“Tbid., 3:578-79.
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The gist of what has been reported from the Shafi‘i jurists is that if the culprit does not
re-embrace Islam, be must be given death punishment; but if be re-embraces Islam and
the blaspbemy also amounted to gadkf, there are three opinions of death punishment,
lashes or no punishment; and if the blasphemy did not amount to gadhf, ] know of no
report from the Shafi'l jurists, ezcept that his repentance is acceptable... This was what
I concluded from the analysis of the opinions of the Shafi‘] junists.”

After this, he gives his findings about the views of the Hanafi jurists:

The views of the Hanafi junists regarding the acceptance of the repentance of the
convict are similar to those of the Shafi‘ jurists. Rather, the Hanafi jurists have no

other opinion, except the acceptance of the repentance of the convict.*

As Ibn ‘Abidin points out, the testimony of these great jurists about the position of Abi
Hanifah is enough to prove that Abii Hanifah brought the issue of blasphemy under the
doctrine of apostasy.” The same is further substantiated by the texts of the Hanafi manuals in

many different ways. These texts are analyzed below.

41 Sayf ol Mastid, 173.
“Tbid.,174.
*Tanbih al-Wilah, 50.
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7.4.2 Exploring the Hanafi Manuals
Imim Aba Yosuf Ya’qib b. Ibrahim al-Angari (d. 183 AH/799 CE), the successor of Imam

Abt Hanifah in his School, explicitly asserts in Kitab al-Kbaraj in the Chapter on the Rules

ahout Those Who Renounce Islam:

Any male Muslim who commits blasphemy against the Prophet {peace be on him), or
rejects his message, or ascribes any defect or shortcoming to him, renounces faith in
Allah and his marriage to his wife is annuled. If he repents [well and good]; otherwise,
he is given death punishment. TH& same is the rule about a female, except that,
according to Abii Hanifah, the convict will not be given death punishment, but will

be forced to re-embrace Islam.®

This passage, indeed, is a masterpiece of legal drafting. It very clearly and very accurately gives
the gist of the Hanafi law on the issue. His statement “if he repents [well and good];
otherwise, he is given death punishment” can only mean that repentance suspends his death
punishment. Hence, those among the later jurists and some contemporary scholars who assert

that acceptance of repentance means ‘for the purpose of hereafter’ are clearly mistaken.”

Imim Ab@ Ja'far Ahmad b. Muhammad b. Salimah al-Tahawi (d. 321 AH/933 CE),

one of the mujtahidin fi al-masa’il in the Hanafi School, says: “Our companions say about the

“Abt Yiwsuf Ya'qub b. Ibrahim al-Ansari, Kitab al-Kbaraj (Beirut: Diar al-Ma'rifah, 1399/1979), 182.
¥ Some of the later Hanafi jurists have expressed this view. Tbn ‘Abidin takes note of it and gives

detailed arguments against this proving that this is not the official position of the Hanafi School. See: Tanbib al-
Wulah, 70-71.
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one who is a Muslim and yert insults the Prophet (peace be on him) or finds a fault in him: he

becomes apostate; if he is dhimmz, he is given ta’zir, but he is not killed,”*

This position is reiterated by many of the later jurists. For instance, Shaykh al-Islam
al-Sa“di says: “If someone commits blasphemy against the Prophet (peace be on him), he is an
apostate. His legal position is that of the apostate and he is dealt with in the same way as the
apostate.”” Many other jurists have asserted even more explicitly: “If someone commits
blasphemy against the Prophet (peace be on him), he renounces faith and his repentance can

only be through his reembracing the faith.”*

From another aspect, many of the Elders of the School mention in the chapter of
apostasy  statements that amount to renunciation of faith and they generally mention
blasphemy against the Prophet {peace be on him) in the list, declaring that a person making

such statement “renounces faith” or that “he is an infidel”. For instance, in Tatarkbaniyyab, it

“Abti BakrAhmad b.*All al-Jassas al-Razi, Mukbwaserikhtilal al-' Ulama’, ed. ‘AbdullahNadhir Ahmad,
(Beirut: Dar al-Basha’iral Islamiyyah, 1416/1995), 3: 454. “He 1s not killed” means that he is not awarded death
punishment as a hadd; otherwise, some of them may be given death punishment by way of sivasab. See Secuon
8.1.3 in the next Chapter.

“Quoted by Ibn ‘Abidin, Tanbih al-Wulah, 51.

“Ibid., 52. Even more detailed and explicit is the following passage: “If a person commits blasphemy
against the Propher (May Peace be on him), he becomes infidel and his repentance can only be through
reaffirmation of the faith. Some of the jurists of the latter periods have said that his repentance is not acceptable
at all and that he will be given death punishment as hzdd. The basis for this opinion is the commandment of the
Prophet (May Peace be on him) at the eve of the conquest of Makkah ‘kill the one who commits blasphemy
against any of the prophets’. However, the correct opinion is that such a person will not be given death
punishment when he reaffirms faith because after issuing the aforementioned commandment regarding death
punishment of those who commit blasphemy against the Prophet (May Peace be on him), he prohibited ‘Ali
(May Allah be pleased with him) from killing those among the people of Makkah who declared that their belief
in the unity of God and the prophethood of Muhammad. This is because the legal consequence of blasphemy is
that the culprit becomes infidel and as such deserves death punishment {for apostasy], but reaffirmation of faith
nullifies this infidelity and as such it also suspends death punishment.” (Hawi a/-Zabidi bi Ramz al-Asrar, as
quoted by Ibn ‘Abidin, Tanbih af-Wilah, 52)
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is mentioned: “A person renounces faith if he does not accept any of the Prophets, or ascribes
any defect to any of the Prophets, or does not like any of the practices of the Prophert (peace

be on him).” Ibn ‘Abidin explains:

These and similar words have been explicitly equated blasphemy with apostasy
without any qualification by anyone that repentance from these statements is not
acceptable nor that the person making such statement must be given death
punishment even if he reembraces Islam. Rather, they leave these statements
unqualified, meaning thereby that the rules they mention in the beginning of the
chapter of apostasy, including the rule that be will not be given death punishment if
he re-embraces Islam, are applicable to him. Had the rule for these statements been
different from other statements of apostasy, they must have explained it by declaring
that such person would be given death punishment even if he re-embraced Islam.*

However, this is not merely an inference. As noted earlier, there are many explicit verdicts of

the jurists to the same effect.

From yet another perspective, the texts of the mutitn mu‘tabarab of the school also

give the same rule in a general manner. Thus, in Mukbrasar al-Qudiri, it is declared:

“Quoted by Ibn ‘Abidin, Tanbib al- Wb, 53.
#Tunbib al-Walih, 54.
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When a Muslim renounces his belief in Islam, he will be asked to re-embrace Islam. If
he has any doubt, it must be removed. He will be detained for three days. Thereafter,

if he embraces Islam [well and good]; otherwise, death punisbment will be imposed on

him.*

Similar rules have been mentioned in other mutian including, inter alia, al-Hidayah and al-
Jami® al-Saghtr of Imam Shaybini. As explained above, the one who commits blasphemy
apostasizes and, as such, the rules mentioned in these mutin about the apostate cover him.

Otherwise, the drafters of the muti#n wouldhave explicitly excluded him.*

CONCLUSIONS
Blasphemy from the perspective of the Hanafi School includes disrespectful statements against

God, the Qur’an and any of the Prophets, upon them blessings and peace. A Mushm becomes

apostate when he commits blasphemy and all the rules of apostasy become applicable.

Thus, if the convict is male, he deserves death punishment as the hadd of apostasy if he
does not repent. Being a badd crime, however, it must be proved through the strict standard
of proof required for proving the commission of a hadd crime. Moreover, it will not be
enforced if a shubbab exists. Thus, this crime necessitates mens rea. Moreover, the convict

shall be given opportunity to repent. Following his repentance, if the court is satisfied that he

*Abt l-Husayn Ahmad b. Muhammad al-Qudiri, Mukbtasar a/-Qudari fi al-Figh al-Hanafi, ed. Kamil
Muhammad Mubammad “Uwaydah (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1418/1997), 237.
*Tanbth al-Walah, 54-55.
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has mended his ways, his punishment will not be enforced and his case shall be disposed of. I
the convict is a female, she cannot be given the death punishment of apostasy and shall,

rather, be imprisoned and efforts shall be made to convince her to renounce disbelief and re-

embrace Islam.

Some of the later Hanafi jurists, influenced by the views of Qadi ‘Tyad al-Maliki and
Ibn Taymiyyah al-Hanbali, adopted a different approach to the issue. As their views go
against the established position of the School and none of them is based on the principles
recognized and upheld by the School, they have no value and, for the followers of the School,

they are null and void.
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CHAPTER EIGHT:BLASPHEMY BETWEEN HADD AND SIYASAH

INTRODUCTION

If a Muslim is given the punishment of apostasy when he commits blasphemy, it 1s more than
obvious that the same punishment cannot be given to 2 non-Muslim as he can never be
deemed an apostate. This is what the Hanafi jurists have explicitly stated and this is clear in
the light of the general priﬁciples of law. A non-Muslim may have been deemed to have
increased in kufr, but this increase in kxfr can never be deemed apostasy.’ In other words, the
very nature of the act is different; hence, the punishment has to be different. The Hanafi
jurists discuss this issue under the concept of the termination of the contract of aman (peace),
as they discuss the issue of Muslim culprit under the doctrine of apostasy. Hence, 1t 1s
necessary to briefly discuss the kinds of aman in Islamic law and the classificanion of non-
Muslims on the basis of the kind of aman concluded with them; following which the
principles about the termination of the contract of aman will be briefly discussed. It is only
then that the nature of the offence is clearly determined and the legal consequences of the

offence may be elaborated.

'Kasani, Beda’i’ al-Sana’i', 9:447-48; Marghinani, «I-Hidayah, 2:405.
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8.1 LEGAL STATUS OF A NON-MUSLIM ACCUSED

The legal status of the non-Muslim accused depends on the existence and nature of the
contract of peace which he concludes with Muslims. In the absence of such a contract, the
non-Muslim cannot enjoy the protection of Islamic law and the Muslim courts cannot enforce
his legal rights. Similarly, the temporary or permanent nature of the contract of peace can
also affect his legal position. From another perspective, some acts on the part of the non-
Muslim can terminate the contract of peace while others cannot terminate it, even if those
acts were punishable under the law of the Muslim territory. This is how the Mushm jurists

determine the legal consequences of blasphemy committed by a non-Muslim.

8.1.1 Classtfication of Non-Muslims

The jurists divided non-Muslims into three basic categories: harbi, musta’min and dhimmi.
Harbi was a non-Muslim who was a permanent resident of a territory beyond the territorial
Limits of Dar al-Islam;? he could enter Dar al-Islam only after concluding a contract of peace
(aman) with an individual Muslim or the Muslim community through the authorized
officials.’ After the contract of aman, the position of the barbi would change to that of a
musta’min (literally, the one who seeks aman). If a harbi or a musta’min would wish to

become a permanent resident of the Dar al-Islam, he was required to conclude a contract of

* This did not mean that he was deemed an “enemy” by definition, as Bernard Lewis (b. 1916), the ‘guru
of the neo-cons’, asserts in his Political Language of Isiamn (Karachi: Oxford University Press, 1987), 77. Rather,
this term is equivalent to “alien” in common law. Sometimes a Hardi could convert 1o muharib in the same way
as an alien can become “alien enemy.”

? See for details of the doctrine of aman: Kasani, Badz’i‘ al-Sana’i’, 9:411-458.
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perpetual peace, called dhimmab with the government of the Dzr al-Islam. In that event, he
would be called dhimmi. A barbi could not enjoy the protection (%smab} of Islamic law
because the courts of the Islamic state lacked jurisdiction on him.* A musta’min was protected

by the law of the land in the same way as the rights of a dhimmi were protected.’

The temporary or perpetual contract of aman could be concluded either by the
explicit statement or implied conduct of the non-Muslim.* Moreover, people of the conquered
territory could also be given the status of dhimmis if they were willing to live under Mushim

rule and Muslims were willing to grant them that status.”

* On the application of the principle of territorial jurisdiction in the Hanafi jurisprudence, see: Ahmad,
“The Nouons of Dar al-Harb and Dar al-Islam”™, 5-37.

* However, certain legal duties were imposed only on dbimmis and not on mustz’mins. For example, the
law regarding the budid punishments was not applicable to muswa’mins, althongh dbimmis could be subjected to
hudid punishments, except the punishment for drinking wine, See, Kasani, Bada i’ al-Sana’i', 9:187-139 and 214,

¢ For example, if a non-Muslim musta’min marries a non-Muslim resident of Dar al-Isiam{dbimmiyyah)
he does not thereby become a dbimmi; rather, he remains a muswz’min “because by this marriage, he does nat
thereby become a permanent resident of our dar. Rather, [we will presume that] he came to us for trade
purposes and traders sometimes marry in places where they do not want to sertle permanently (wwariun)”
(Sarakhsi, al-Mabsir, 10:91). However, if he overstays in Dar al-Islam the ruler should give him a notice to either
leave the territory or accept the status of dbimmi. If he chooses to become a dbimmi, or does not leave the
territory after the time prescribed in the notice, the ruler may impose jizyab on him thereby making him
dbimmi. This is not compulsion “because his overstay after the lapse of the time prescribed in the notice implies
that he is willing to settle permanently in our dar” (Ibid). When a non-Muslim woman comes to Dar al-
Islamwith aman and marries 2 Muslim or dhimmi, she thereby becomes dbimmiyyah because this marriage
implies that she wanrs to permanently setile in Dar al-fstam(Ibid).

" This was because under the prevalent legal order at that time, conquest was one of the lawful means 1o
acquire the title of a territory and irs people. It was only in the aftermath of the First World War thar the
international legal order outlawed this mode of acquiring territory. Hence, this rule will not apply in the
contemporary legal order. See for detais: Malcolm N. Shaw, Internationa! Law (Cambridge: Cambridge
University Press, 2008), 500-502.
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There was another class of non-Muslims called ahl al-muwada‘ah. They were people
with whom Muslims had concluded a peace treaty (muwada‘4h).® Their legal position was like
that of the musta’mins and they had the same rights and obligations, although they were not
required to get fresh quarter (¢man) before entering the Dar al-Islam.’If any among them
entered another non-Muslim state and Muslims captured that territory, Muslim were bound
to respect his rights even there because “his position is like that of a dhimmi who enters a

foreign territory, which later comes under the domination of Muslims.”"

8.1.2 Termination of the Contract of Peace
According to Hanafi jurists, the contract of dbimmab is lazim (binding) for Muslims, so that

they cannot unilaterally denounce it under any circumstance, but it is ghayr lazim (non-
binding) for non-Muslims.” On the other hand, they hold that the contract of muwada’sb is
ghayr lazim for both parties so that any of the parties may terminate the contract after giving

due notice to the other party.”

Now, what are the acts that may amount to termination of the contract of dhimmab

by non-Muslims? According to Hanafl jurists, there are only two factors that terminate the

¥ See for a discussion on the Quranic verses about treaties: Muhammad Mushtaq Ahmad, “Alliance and
Treary” in Muzaffar Iqbal et al. (eds.), The Integrated Encyclopedia of the Qur'an (Sherwood Park: Centre for
Islamic Sciences, 2013), 1:155-163,

¥ Sarakhsi, 2l-Mabsize, 10:89.

Thid.

" Kasani, Badd'i* al-Sanai’i’, 9:446.

" See for more details: Muhammad Mushtaq Ahmad, “Peace Treaties and the Conduct of Jihad” in
Nedzad Basic and Anwar Hussain Siddiqui, eds., Rethinking Global Terrorism (Islamabad: International Islamic
Universiry, 2008), 133-58.
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contract of dhimmah, namely, permanent settlement in a territory outside Dar al-Isiam and
rebellion against Muslims, provided that all rebels are non-Muslims.” If a dhimmi refuses to
pay jizyah, or makes insulting remarks about Islam or the Qur’an, or commits blasphemy
against any of the Prophets (peace be on them), or coerces a Muslim for abandoning his
religion, or commits adultery with a Muslim woman, he does not, by any of these acts,
terminate the contract of dbimmab according to Hanafi jurists.™ Thus, Kisani says: “If a
dhtmmi commits blasphemy against the Prophet (peace be on him), his contract of dhimmab
1s not terminated as this is increase in kufr; when the contract remains intact with the original
kufr, 1t 1s not terminated by increase {in that kufr].”” Marghinani explains the underlying
principle in a more elaborate manner in these words: “Blasphemy against the Prophet (peace
be on him) ts kufr, when the kufr at the time of the conclusion of the contract could not
become an obstacle in its conclusion, the kufr that came into existence after the contract was

concluded cannot terminate it,”%*

" A third factor is alsc mentioned, namely, embracing Islam. (Bada’i® al-Sanai’i’, 7:112) But, of course,
this is not a cause of loss of citizenship.

" Junists of the other sunnt schools generally consider that the contract of dbimmab is terminated by
these acts, although some of them hold that the contract is terminated only when it was mentioned in the
contract that they must avoid such acws. (Ibn Qudimah, al-Mughni, 8:525; Abi ‘Ubayd, Kitsbal-Amwal, 178; al-
Dasugqi, Hashiyat al-Dasigs, 2:188; Shirbini, Mughni al-Mubiaj, 4:258)

B Kasani, Bada'i’ al-Sandi’s’, 9:447-48.

" This 15 based on an established general principle of law which holds that after the contract is
concluded many acts are tolerated which may not be tolerated at the time of the conclusion of the contract.
Commission of the Ottoman Junists, Majallat ai-Abkam al-‘Adliyyab, Article 55,5ome of the later jurists deviared
from this established position of the School but their opinion could not replace the official position of the
School. Thus, for instance, Kamil al-Din Muhammad Tbn al-Humam al-Iskandari asserts: “In my opinion, if
blasphemy agaiust the Prophet (peace be on him) or ascribing an unacceptable attribute to Allah, Most High,
does not form part of their beliefs — such as ascribing son to Allah, Exalted and Sacred is He - he will be given
death punishment if he publicly expresses such a statement and his contract will be terminated. However, if he
does not publicly express it and was secretly caught, his contract is not terminated.” (Fath o/-Qadir ‘alz al-
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Does all this mean that Hanafi jurists tolerate these acts and prescribe no penalty for
them? The answer to this is an emphatic ‘no’ and this leads us to the crux of the matter. The
Hanafi jurists deem these acts as crimes punishable under the law of the land and bring them

under the doctrine of siyasah.” This point is elaborated below.

8.1.3 Blasphemy by a Non-Muslim: A Siyasah Offence
All the four great authorities on the law of blasphemy - Qadi ‘Iyad, Taqi al-Din al-Subki, Ibn

Taymiyyah and Ibn ‘Abidin - have unequivocally asserted that Abo Hanifah brings the
commussion of blasphemy by a non-Muslim, dhimmi or musta’min, under the rubric of

styasah. Thus, Qadi ‘Tyad says:

When a dhimmi makes a derogatory remark against the Prophet {peace be on him),
explicitly or implicitly, or insults him, or talks about him in a manner which is
different from his disbelief in him," our [Maliki] jurists have no disagreement on
giving him death punishment, unless he embraces Istam because we did not give him
peace for allowing him to do so. This is the opinion of the jurists generally. However,

Abt Hanifah, al-Thawri and their followers from Kifah say: he will not be given

Hidayab Sharh Bidayat al-Mubtadi (Cairo: Dir al-Kutub al-Arabiyyah, 1970), 5:303). This goes absolutely against
the official position of the School. Thus, Khayr al-Din al-Ramli said criticizing Ibn al-Humam: “What be said
about the termination of the contract, and not what he said about the death punishment, is definitively against
the position of the School™ (Radd al-Mubtar, 6:346).

VAbu Yisuf, al-Kbargj, 189-90; Ibn al-Humam, Fath 2/-Qadir, 4:381.

¥ Thus, a Chnstian cannot be punished for ascribing son to God even if that is blasphemy according 1o
Muslim belief because this forms part of the Chnistian creed and Christians are given peace despite this creed.
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death punishment"” because his disbelief is a more grievous offence than this act, but

he will be rebuked and given £2%23r.”

Similarly, Subki asserts: “The jurists have a consensus that this act is an offence punishable
either with death, according to the jurists generally, or with 22%ir according to the Hanafi
jurists. No one allows silence on this issue or that it should be tolerated.”” Ibn Taymiyyah is

more elaborate:

As for Abti Hanifah and bis disciples, they say: his contract is not termmated by
hlasphemy and the dhimmi is [ordinarily] not given death punishment for committing
it; he is, however, given ta%2ir in the same way as he is given taZir for publicly
committing other prohibited acrs... It is one of their principles that all offences which
do not have death punishment in their opinion - such as murder with a heavy stone
and anal intercourse - when commirted repeatedly, entitle the ruler to give death
punishment to the offender. In such cases, he may give more punishment than the
fixed punishment of hadd, if he deems it hetter for the community. They call it ‘death
punishment by way of siydseh,” which means that the ruler can award death
punishment by way of ta%#r for offences which are aggravated when repeatedly
committed, provided the law prescribes death punishment for the genus of those

offences.”?

. " As noted earlier, this is a negation of death punishment as badd and not as siyzsab.See for details: Ibn
‘Abidin, Tanbth al- Wiah, 104-110.
Byad, AL-Shifa, 462,
*'Subki, Al-Sayf al-Maslil, 366.
Zlbn Taymiyyah, al-Sarim al-Masli, 2:13.
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This, indeed, is an accurate and precise summary of the position of the Hanafi School on the

issue. Ibn ‘Abidin has gone into inuch detail while elaborating this position.”

8.2 NATURE OF THE AFFECTED RIGHT
Now that it has been established that the Hanafi jurists deem blasphemy commitied by a

Muslim a form of apostasy calling it a badd offence; and that they discuss the implications of
blasphemy committed by a non-Muslim under the broader concept of termination of the
contract of aman considering 1t a siyasah offence, it is is clear that, in the former case, they
deem it violation of the right of Allah and in the latter they deem it an attack on the right of
the Muslim community. Hence, all the legal consequences of these rights - right of Allah and
nght of the community - elaborated earlier must be accepted in both cases as necessary

corollaries.®

8.2.1 Blasphemy by A Muslim: The Right of Allah Violated

Thus, when a Muslim is alleged to have committed blasphemy, the offence must be proved
through the particular - fixed - standard of evidence, namely: confession of the accused or
testimony of two adult, male, Muslim eye-witnesses who pass the tests of tazkiyat al-shubid,

no other piece of evidence can prove this offence. If any of the witnesses retracts his

® Ibn *Abidin, Tunbib 2l Wulah, 104-110.
™ See Section 4.2 of this dissertation.
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testimony, rendering the number of witnesses less than the prescribed number, the case shall
end there and then and no re-trial shall take place.” The same is the case where the guilt is
proved through confession and the accused retracts his confession any time before the
enforcement of the punishment.” Significantly, even if testimony of witnesses in accordance
with the prescribed standard of evidence is available and still the accused denies his having
committed blasphemy, his denial will entitle him to be acquitted because this denial is deemed

repentance and repentance suspends the punishment of apostasy.”

As blasphemy by a Muslim is a form of apostasy, it attracts all the consequences of
apostasy, including - most importantly - the rule that repentance suspends the punishment of
apostasy. The Hanafi jurists particularly cite the repentance of Ibn Abi Sarh on the eve of the
conquest of Makkah as a precedent in this regard. Another important legal principle of
apostasy equally applicable to blasphemy is that no statement or act is deemed disbelief if it
can be given a better interpretation.” This necessitates consideration of mens rea for the
commission of the offence. In other words, blasphemy is 7oz a strict liability offence,” unless

it amounts to gadbf also, in which case it becomes a strict liability offence.®

BSarakhsi, af-Mabsit, 9:120.

*Tbid., 9:109,

"Ibn al-Humam, Fath al-Qadir, 5:332.

* Mulla ‘Al al-Qirt (d 1013 AH/1605 CE) explaining the position of Abii Hanifah on the issue of
takfir (declaring someone as an unbeliever) says: “In an issue of kw7, if ninety-nine interpretations of a statement
prove ksfr but oneinterpretation negates kafr, the Mufil and the qadi both should adopt the interpretation that
negates kufr because mistake in letting a thousand unbelievers alive is lesser than mistake in killing a believer”
(Sharb al-Figh al-Akbar (Karachi: Muhammad Sa‘id and Sons, n.d.), 195).

* Ismail Qureshi, the Petitioner in the famous casethat resulted in the mandarory death punishment for
blasphemy, is of the opinion that intention must be taken into consideration by the trial court in a blasphemy
case (Qanin-i-Tawhin-i-Riszlat, 336-47). The FSC judgment on the issue also contains detailed discussion the rmle
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Moreover, as blasphemy by a Muslim is a fadd offence, it necessarily follows that even
the Prophet (peace be on him) in his lifetime could not forgive the offender if the latter did
not re-embrace Islam,” just as the Prophet (peace be on him) could not forgive any offender
in other pudid cases.”? This point is important for understanding the error of later jurists and
contemporary scholars who hold that only the Prophet (peace be on him) could forgive the
offender, and that punishment today cannot be suspended by the offender’s repentance and

re-embracing Islam.”

Yet another important legal consequence of considering blasphemy a hadd offence 1s

that it must be enforced by the competent authority - the courts.” Individuals must not take

and importance of intention (See paras 35-64 of the judgment). It is surprising, however, that the FSC did not
give any directive to the Government for making intention an essential part of the offence of blasphemy and the
offence continues to attract the principle of strict liabilicy,

* The Qur'an has explicitly ordered to give eight lashes to the one who accuses a chaste woman of zina
and cannot bring four witnesses to prove the accusation {Qur’an 24: 4). The Prophet (peace be on him) told the
one who had accused his wife of zini that he should either bring the testimony in accordance with the
prescribed standard or else he would be given eight lashes {Bukhari, Kitab al-Shahidat, Bab Idha Idda‘a aw
Qadhafa fa-lahi an Yaltamisa al-Bayyinah). It is on the hasis of these and other legal evidences that the Hanafi
jurists have laid down the principle that even the testimony of a witness in case of 2i#2 amounts to gadhf and as
such if three witnesses give the testimony and the fourth one refrains, the first three witnesses shall be given the
punishment of gadhf; however, when all the four witnesses give the testimony in accordance with the prescribed
procedure and standard, their combined testimony becomes a proof against the accused and then the latter shall
be given the punishment of zin (Sarakhsi, a/-Mabsar, $:104-105).

* Ibn ‘Abidin says that all the instances of killing a culprit of blasphemy were those where the culprit
did not embrace Islam after this offence and that in no case the culprit was killed after embracing Islam (Tanbih
al-Waulab, 93).

” Even the Prophet (peace be on him) could not pardon the beddpunishment. Thus, the famous
tradition reports the saying of the Prophet (peace be on him):“Do you intercede in a hadd of Allah?” Then, he
gave the people a sermon in which he said: “By Allah, if Faumah, the daughter of Muhammad, were to commit
theft, I would have her hand cut off” (Muslim, Kitab al-Hudtd, Bab Qat® al-Sariq al-Sharif wa Ghayrih wa al-
Nahy ‘an al-Shafaah fi 1-hudid).

* This point is further elaborated below in Section 8.2.3,

* This has already been explained in Section 4.2.5 of this dissertation.
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the law into their own hands by killing the accused without following the legally binding

procedure.”

8.2.2 Blasphemy by a Non-Muslim: The Right of the Community Violated

As noted earlier, if an alien non-Muslim community commits blasphemy against the Prophet
(peace be on him), it is deemed an act of war and the contract of peace with that community
is terminated. This act attracts the law of war the details of which are beyond the scope of the

present dissertation.” The discussion here will be confined to issues of criminal law.

If an alien non-Muslim commits this act beyond the territorial himits of the Dar al-
Islam, the Muslim courts lack junsdiction on the crime and, as such, this case is also excluded

from the scope of the present dissertation.”

If a non-Muslim visitor to the Dar al-Islam (musta’min) or a permanent resident of the
Dar al-Islam (dhimm?) commits blasphemy within the territortal limits of the Dar al-Islam, it
becomes an issue of criminal law of the land. In both cases, the Hanafi jurists hold it a siyasab

offence and following are the necessary corollaries of this legal position:

First, a non-Muslim - visitor or permanent resident - cannot be given any punishment
if the statement formed part of his/her recognized religious beliefs, because it is understood at

the time of the giving of 2man that they are given protection despite their beliefs.*

* This issue is further analyzed below in Section 8.3.
% See for details: Ahmad, jibad, Muzabamar awr Baghawat, 222-225.
7Ibid., 93-101.
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Second, as it is a siyasab offence, it essentially involves an act that affects the public at
large. Thus, anything that is said or done in private will not attract the punishment of

styasah.”

Third, being a siyasah offence, it does not have a fixed standard of evidence; the matter
is left to the judge; any piece of evidence that he deems convincing, or which is allowed by

the law of the land, will prove the offence.”

Fourth, being a siyasah offence the nature and extent of the punishment is not fixed
and 1t may be determined by the government and applied by the judge keeping m view the
facts and circumstances of each case. As a general principle, death punishment must not be

awarded except in the most serious cases where no allowance can be given to the accused.”

Fifth, as it is a siyasab offence, the punishment may be pardoned or commuted by the
government if it 1s convinced that the offender has mended his ways and that he therefore

deserves leniency.”

Finally, bemg a siyasah offence, only the competent authority is entitled to enforce it
and no individual should take the law into his/her own hands by killing or wounding the

accused. This point is further elaborated below.

* This 1s expressed in the form of a general principle: “We have been ordered to leave them and what
they believe in.” Marghinani, a/-Hidzvah, 1:208; Nyazee, Islamic Legal Maxims, 212-215.

*Some of the passages cited earlier explicitly mention this.

* This has been briefly discussed in Section 4.2.3 and will be further elaborated in Chapter Ten of this
dissertation.

" Section 311of the Pakistan Penal Code. See for a detailed discussion on this issueSection 12.5 of this
dissertation.

“Ibn ‘Abidin, Tanbih ol-Wuizh, 111-114.
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8.2.3 Personal Right of the Prophet (peace be on him)?

Some of the later jurists in the Hanafi School have accepted the view of the jurists of other
schools that the Prophet (peace be on him) in his lifetime could pardon the offender in a case
of blasphemy. They hold this because they assert that he was the owner of the right and that
later generations have no option but to enforce the punishment even if the convict repents.®
This view goes against the official position of the Hanafi School, and this is not compatible
with the principles upheld by the School. If the position is accepted, it changes the whole
structure of the legal rights and consequences which forms the foundation of Hanafi criminal

law.“ A few problems in this approach will be highlighted here.

First, if 1t was the right of the Prophet (peace be on him) which is violated by
blasphemy, what kind of right is it? Hanafi criminal law recognizes three rights: right of
individual, right of Allah and right of the community. Is it his personal right as an individual
or his right as a prophet of Allah or his right as the head of the Muslim community?
Obviously, the third possibility is ousted, as accepting it will necessitate that anyone who
insults a head of the Muslim community in the later generations will deserve the same
punishment. Hence, the choice is between considering it the right of Allah (his right as the

prophet of Allah) or the night of individual (his personal right).

* The FSC also accepted this view (See para 26 of the judgment). This view is based on some passages
Qadi ‘Tyad and Ibn Taymiyyah on which some of the Hanafi jurists of the later period relied, but Ibn ‘Abidin
has given a detailed analysis of this view proving conclusively that this view goes against the official position of
the Hanafi School (Tanbih al-Wulah, 93-96). See Appendix Two of this Dissertation for the translation of this
great contribudon of Ihn ‘Abidin.

* This has heen explained in detail in Chapter Four of thisdissertation.
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One may recall here the established principle of the Hanafi School that gadsf is not
deemed violation of the personal right of the victim, even if it harms his reputation; rather, 1t
is deemed the right of Allah and is, as such, unpardonable. Similarly, when a person first
acknowledges the prophethood of Muhammad (peace be on him) and then con:;mits
blasphemy against him, he does not violate of the personal right of the Prophet (peace be on
him}) but the violation of his right as the prophet of Allah. Thus, in essence, it is the violation
of the right of Allah. As far as a non-Muslim is concerned, he does not believe in the
prophethood of Muhammad (peace be on him) in the first place; hence, if he commits
blasphemy against him, it cannot be legally deemed a violation of the right of Allah* and will
not be considered hadd. However, as the convic attacks the most venerated personality in
Muslim consciousness, he undoubtedly encroaches upon the collective right of the Muslim
community and definitively goes against the very foundation of the Muslim legal and political
system; hence, it 1s the right of the Mushm community at large - and not the personal right
of the Prophet (peace be on him) or his right as the prophet of Allah - which is violated in

this case.

Second, the vew that punisliment in both cases, that is, where theconvict is Muslim or
non-Muslim - is unpardonable even when the convicts repents and embraces Islam, violates

another fundamental principle of law recognized by the Hanafi School, namely, that

* This is what is meant by the saying of the Elders of the School that “Blasphemy against the Prophet
(peace be on him) is £ufr; when the kufr at the time of the conclusion of rthe contract could not become an
obstacle in its conclusion, the kufr that came into existence after the contract was concluded cannot terminate it”

(Marghinani, of-Hidayab, 2:405).
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embracing Islam quashes all previous sins. * While general principles may also have
exceptions, Hanafi jurists require specific and definitive evidence for creating an exception
from the general principle.” No exception can be created on the basis of analogy.” Here, an
exception can be accepted by either of two means: one, if it 1s proven that the Elders of the
School held that embracing Islam would quash every sin but would not suspend the death
punishment of the one who committed blasphemy; and two, that they held that the
punishment for every kind of apostasy could be suspended by repentance and re-embracing
Islamn, except for blasphemy. No evidence is found for any of these two contentions in the
writings of the Elders of the School, as elaborated above. The Elders of the School held the

opposite of both of views. Hence, this new rule cannot be accepted by the School.

Third, if it is deemed the personal right of the Prophet {peace be on him), the result
according to the principles of the Hanafi School is not that it becomes unpardonable, but that
it becomes unenforceable! The reason is very obvious: the Prophet (peace be on him) in his
lifetime could enforce his right against those who violated it, but no one can enforce his right

after him unless it is established that the Prophet (peace be on him) authorized him to enforce

“Muslim, Kitab al-Iman, Bib al-Islam Yahdimu Ma Qablah; Musnad Ahmad, Musnad al-Shamiyyin,
Hadith ‘Amr b. al-‘As, ,

7 Usitl al-Sarakbsi, 1:1311f; Nyazee, Theories of Islamic Law, 163-173.

 This is expressed in the form of a ¢3'idab wsiliyyah (principle of interpretation) in the following
words: sl ¥ ade o pad gl D e 2ud W (No analogy is permirted on the basis of what itself has been
established against analogy). Majallat al-Abkam al-‘Adliyyab, Article 15.
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on his behalf his rights after him.* No evidence is found for this contention - at least not one

acceptable to the Elders of the School.

Had it been the personal right of the Prophet (peace be on him}, he would always have
preferred to pardon the offender.” The fact that he enforced the punishment on some of
them establishes the fact that he had no choice but to enforce it; and the fact that he never
enforced this punishment on any person who embraced Islam establishes the fact that

repentance suspends the punishment.

8.3 TAKING THE LAW INTO ONE’S OWN HANDS

What if a person takes the law into his own hands and ‘enforces’ the punishment on the
convict? The jurists call it ifityat ‘ela bagq al-imam (encroaching on the right of the ruler) and

deem it a form of fasad which requires a reasonable punishment.”

8.3.1 The Doctrine of Iftiyat

The jurists discuss two possibilites:

o If the person gives the same punishment which the law had prescribed for

the offence, and in accordance with the procedure laid down in the law; and

“Tbn *Abidin, Tanbib al-Wulzh, 95.

Thid., 93,

%! See for details the entry on “ifiiyat” in al-Mawsi'ah al-Fighiyyah (Kuwait: Ministry of Religious
Affairs, 1986), 5: 280-281.
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o If the person gives a different punishment or is excessive in the enforcement

of the punishment.”
In both cases, the jurists hold the person responsible for iftiyat and call for a proper
punishment for him.” The nature and extent of the punishment is determined by the judge

keeping in view the facts and circumstances of the case because #fifyat is a siyasah offence.™

It 1s important to note that this rule is applied only where the guilt of the convict
stood proved in a court of law, or was later proved. If his guilt is not proved in accordance
with the particular standard of evidence, he shall be presumed innocent and the one
‘enforcing” punishment on him shall be given appropriate punishment for the kind of excess

he commirted.”

“2Radd al-Mubtar, 6:14.

*Ibid. It is an established principle of the Hanafi jurisprudence that even if an act in itself is permissible
{mubak) but it results in violation of the right of the ruler, the latter can award him an appropriate punishment.
Thus, for instance, Imdm Sarakhsi says that no one should give quarter to the enemy during war without the
permission of the ruler, although if he did so the quarter shall be enforced and shall bind all Muslims because the
Prophet (peace be on him) declared that the quarter given by one Muslim binds all. However, as it may result in
encroaching on the right of the ruler (iftivar ‘alabagg al-imam), the ruler may award him approprate
punishment (Sharp al-Siyar al-Kabir, ed. Mubammad Hasan Isma‘il al-Shafi‘i, (Beirut: Dar al-Kutub al-Ilmiyyah,
1997}, 2:108-109). On the same principle, although the Hanaf? jurists hold that some of the prisoners of war can
be given death punishment (Ibid., 3:124) because their lives are not legally protected like apostates (Ibid., 126),
still they have explicitly held that no one should kill any of them without the permission of the ruler (Ibid.,
2:197) and that if someone violates this principle, the ruler may award him appropriate punishment for
commitling iftevat (Ibid., 3:126).

** As explained in Chapter Four, the ruler may pardon or commute the sivasah punishment.

* Thus, the punishment of gisas, diyat, arsh or hukamat ‘ad} (called daman in the Pakistan Penal Code)
may be given to the culpnt keeping in view the kinds of excess he commirted agaiost 2 person whose rights had
legal sanctiry. Some of the details about these terms will be discussed in Chapter Eleven of this dissertacion.
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8.3.2 Iftiyat in Enforcing the Punishment of Blasphemy

Thus, if a person kills a Muslim who was accused of committing blasphemy, and the guilt of
the latter cannot be proved in accordance with the prescribed standard of evidence, the one
who killed him shall be Liable for the giszs punishment for killing an innocent Muslim and
shall also be liable for siyaszh punishment for committing faszd. On the other hand, if the
guilt of the deceased could be proved in accordance with the prescribed standard, the one who
killed him shall not be liable to giszs but he may be given proper punishment for committing

iftiyat or taking the law into his own hands.

Similarly, if the deceased is a non-Muslim and he is proved to have committed
blasphemy, the one who killed him shall be liable for proper punishment for ifiiyaz; but he
shall not be liable for gisas if the deceased deserved death punishment under the law of the
land. Thus, if his guilt was not proved, or he did not deserve death punishment under the law
of the land, or his death punishment was pardoned or commuted by the competent authority,
and still he was killed, the murderer shall be liable for gisas for killing a person whose life was
protected by the law (ma‘s#m al-dam); and shall also be liable for the appropriate siyasab

punishment for taking the law into his own hands.*

% See for details: Ahmad, “Tawhin-i-Risalat ki Saza™, 32-33.
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CONCLUSIONS
The Hanafi jurists consider the issue of blasphemy by a non-Muslim from the perspective of

the termination of the contract of peace, which forms the basis for the legal protection of a
non-Muslim under Islamic law and hold that the contract of peace, temporary or perpetual, is
not terminated by such acts of the non-Muslim visitor or permanent resident of the Muslim
territory. This, however, is a serious violation of the right of the Muslim community and a
grave form of fasad which is why it attracts the principles of siyasah. Hence, the legal
consequences of styzsab are applied to this act when committed by a non-Muslim. Some of the
later jurists deviated from the established position of the School by considering it a violation
of the personal right of the Prophet (peace be on him) and ignored that this makes the right
unenforceable. The punishment of blasphemy, hadd for Muslims and siyzsah for non-
Muslims, is to be enforced hy the ruler and individuals who take the law into their own hands

are liable for appropriate badd, gisas or siyasah punishment. God knows best.
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CHAPTER NINE: ZINA, HIRABAH OR SIYASAH: ISLAMIZING THE LAW
ABOUT SEXUAL VIOLENCE

INTRODUCTION

One of the most contentious issues in the modern debate on Islamic criminal law is that of
rape.! As the offence involves sexual intercourse, the jurists had to discuss its implications in
relation to the hadd of zini. This has given an impression that because of the strict criterion
for proving the offence of zina, Islamic law fails to do justice with the victim in rape case.
This chapter examines this issue in detail and shows that the doctrine of siyaszb can make the
law against sexual violence more effective without altering the law of budid, but for that
purpose it is necessary that this offence not involve sexual intercourse as the primary element,
so that it becomes a sub-category of violence, instead of zina. The basic contention of this

chapter is that a proper understanding of the Hanafi ciminal law, particularly the doctrine of

' In Pakistan, the law of rape has been examined from various perspectives and different scholars have
come up with divergent views on the issue. See for a good compilation of the works produced in Urdu:
Khurshid Ahmad Nadim, Ilam ka2 Tasawwsr-eJurm-o-Saza [Islamic Concept of Crime and Punishment]
(Islamabad: International Institute of Islamic Thought, 1997), Vol. 2. For an analysis of the relevant case law, see:
Charles Kennedy, Islamization of Laws and Economy in Pakistan (Islamabad: Insutute of Policy Studies, 1991).
For one of the most severe critiques of the Hudood Laws, see: Rubya Mehdi, The Islamization of Laws in
Pakistan (Richmond, Surrey: Curzon, 1994). For a kind of patch-up berween the traditional and the liberal view,
see: Asifa Qureshi, “Her Honor: An Islamic Critique of the Rape Provisions in Pakistan’s Ordinance on Zina”",
Islamic Studies 38: 3 (1999), 403-32; idem, “Who Says Shana demands the Stoning of Women? A Description of
Islamic Law and Constitutionalism”, Berkley Jouwrnal of Middie Eastern and Ilamic Law, 1 (2007), 163-177. See
also: Muhammad Tufail Hashimi, Huditd Ordinance Kitab-o-Sunnat ki Rosbni mén (Peshawar: National Research
and Development Foundation, 2005) See for a detailed analysis of the issue from the perspective of the Hanafi
jurisprudence: Muhammad Mushtaq Ahmad, “Abrirezi ke Jurm ki Shar'T Takyif®, Maarife-Ilami 9:1 (2010),
71:113.
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siyasab, can give viable and effective solutions to complex issues of the Pakistani criminal

justice system.

The chapter has been divided into two major parts, the first of which gives a detailed
analysis of the legal issues surrounding the crime of sexual violence while the second examines

the issue of the standard of proof for the hudid and the siyasab cases.

For analyzing the law relating to sexual violence, the present chapter traces the
historical background of this law and the vanious stages through which this law passed; legal
1ssues are framed and the way these issues have been dealt with by the Pakistani judiciary has
been thoroughly examined; following this, a thorough analysis of the juristic discourse on
this tssue has been given; and finally, a solution has been given which is compatible with the

principles as well as with the higher objectives of Islamic law.

9.1 HSTORICAL DEVELOPMENT OF THE LAW ABOUT SEXUAL VIOLENCE

The discourse on the crime of sexual violence in Pakistan began with the promulgation of the

Hudood Ordinances in 1979 even though the law dealing with this crime was much older.” In

?'The four Hudood Ordinances of 1979 incorporated some of the principles of Islamic law in the
Pakistani criminal justice system. The draft of the Ordinances was prepared by the Council of Islamic Ideology
which comprised of some renowned legal experts and religious scholars of the various schools of thought
including: Justice () Muhammad Afzal Cheema, Jusnce (r) Salabuddin Ahmad, A. K. Brohi, Mawlana
Mubammad Yisuf Binndn, Khwaja Qamar al-Din Pir Siyal Sharf, Mufii Siydh al-Din Kakakhel, Muft
Mubammad Husayn Na‘imi, Zafar Ahmad Ansari, Mufii Muhammad Taqi Usmani, Mufii Ja‘far Husayn
Mujtabid, Mawlani Mubammad Hanif Nadwi, Dr. Zafaruddin Ahmad, Mawlana Shams al-Haqq Afghani,
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order to keep things in their proper context, therefore, it is essential to draw a brief sketch of
the different stages through which this law passed. Moreover, in Pakistan the discourse of the
religious scholars generally revolved around the issue of whether the crime of sexual violence

is a sub-category of zinz or hirabab. This issue will be analyzed in detail here.

The origins of the present Pakistani law on the crime of sexual violence can be traced
to the Indian Penal Code 1860 (renamed in Pakistan as the Pakistan Penal Code or PPC)
Sections 375 and 376 of which dealt with the crime of rape.” Later, these Sections were
repealed by the provisions of the Offence of Zina (Enforcement of Hudood) Ordinance 1579,
which renamed it as zinz bil jabr and made it either liable to badd or ta’zir. In Rashida Patel v
The Federation of Pakistan,* the Federal Shariat Court concluded that rape was a form of
hirabah, not zing, but the law could not be changed because appeal was preferred against the
decision to the Shariat Appellate Bench of the Supreme Court which did not dispose of the
case till the law was changed in 2006 by the Protection of Women (Criminal Laws
Amendment} Act. This latter Act repealed the provisions of the Offence of Zina Ordinance

relating to the offence of zing bil jabr and revived the PPC provisions on rape.

‘Allimah Sayyid Mubammad Razi and Dr. Mrs. Khawar Khan Chishti. See for details Muhammad Mushtaq
Ahmad, Hudizd Qawanin, 7-8.

* Throughout this Chapter, the phrase “sexual violence” is preferred 1o “rape” primarily because rape
essentially involves sexual intercourse while sexual violence is a generic term which includes other offences as
well.

*Rashida Patel v The Federation of Pakistan,PLD 1989 FSC 95.
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9.1.1 From the Indian Penal Code to the Hudood Ordinances

The Indian Penal Code did not criminalize “fornication” - consensual sexual relationship
between unmarried couple. It only criminalized “sexual intercourse with a married woman”,
calling it “adultery” and prescribed punishment for the female partner as an abettor only.’
However, even adultery was essentially deemed a violation of the right of the husband. That
was why no criminal proceedings could start against the man commirting adultery except
after the filing of complaint against him by the “aggrieved” husband and the convict could
not be given a punishment if he could prove the “connivance” of the husband. This was based
on the English law concept of “tort against marital relationship”. Both fornication and
adultery were forms of consensual sex. Sexual intercourse without the consent of one of the
partners was deemed a serious crime named as “rape” in Section 375 of the Code. Pakistan
inherited this law (renamed as Pakistan Penal Code or PPC) and it remained in force ull the

promulgation of the Hudood Ordinances in 1979.

The Offence of Zina {Enforcement of Hudood) Ordinance 1979 brought adultery,
fornication and rape under the umbrella concept of zina and it renamed rape as zinz bif jabr.

The offence of zina bil jabr, like that of zina, was either liable to padd or liable to 227" The

5 Section 497 of the Indian Penal Code defined adultery as: “Whoever has sexual intercourse with a
person who is and whom he knows or has reason to believe 1o be the wife of another man, without the consent
or connivance of that man, such sexual intercourse not amounting to the offence of rape, is guilty of the offence
of adultery, and shall be punished with imprisonmert of either deseription for a term which may extend to five
years, or with fine, or with both. In such case the wife shall be punishable as an abettor.”

¢ The Offence of Zina (Enforcement of Hudood) Ordinance, 1979, Sections 5 to 10 of. It is to be noted
here that the provisions relating to zina bif jabr (liahle 1o hadd or L22ir) as well as zinz liable 10 t2’zir have been
repealed by the Protection of Women (Criminal Laws Amendment) Act 2006.
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standard of proof for zina bil jabr liable to hadd was the same as that of zinz liable to hadd
(confession by the accused or four adult eye-witnesses),” while zinz bil jabr liable to ta‘zir
could be proved through any form of evidence proving the commission of the crime beyond

a reasonable doubt in the particular circumstances of the case.®

The Offence of Qazf (Enforcement of Hudood) Ordinance 1979 made false accusation
of zini an offence called gadhf, which again was either liable to hadd or taZzir.” As the
definition of gadhfwas borrowed from the definition of defamation in PPC, the exceptions of
good fzith and public good were declared as valid defenses.® This not only made the Offence of
Qazf Ordinance ineffective but also increased the chances of misuse of the Offence of Zina
Ordinance." Many critics noted that the victim of rape could be further victimized under the
Qazf Ordinance if she would bring a case against the culprits, although the allegation of rape
was out of the scope of the definition of gadhf because this definition confined gadbf to
allegation of zini only.” Yet the fact remained that sometimes a victim of rape was accused

by the other party — as well as the police - of not only consensual zina but also of committing

" The Offence of Zina Ordinance, Section §.

*Tbid., Section 10.

* The Offence of Qazf (Enforcement of Hudood) Ordinance, 1979, Sectoens 3 to 5.

“Ihid., Section 3. This Section reproduces the text of Section 499 PPC verbatim et literatim, with one
modification only, namely, that in Section 499 PPC the accusation is general while in Section 3 of the Ordinance
the accusation 1s specifically abour the commission of the offence of zina.

" For instance, even when the police would falsely implicate a couple in a case of zing, it could shield
behind the cover of good faith and public interest.

12 Section 3 of the Offence of Qazf Ordinance says: “Whoever by words either "spoke” or intended to
be read, or by signs, or by visible representations, makes or publishes an imputation of 'zina' concerning any
person intending to harm or knowing or having reason to believe that such imputanon will harm the
reputation, or burt the feelings, of such person, is said, except in the cases hereinafter excepted, to commit
‘qazf'.” There is no reference to zing bil jabr in this Section. Hence, the allegation of zima bil jabr could not be

deemed qazf under this law.
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gadhf. As the offence of zina liable to ta‘zir did not require the proof of four witnesses and as
the defenses of good faith and public good were also available, the adverse party as well as the
police could easily escape prosecution under the Qazf Ordinance. It was, however, also
possible that sometimes a willing partner might bring an accusation of rape against the other

partner so as to save itself from the operation of the Zina and Qazf Ordinances.

9.1.2 The Interplay between Criminal Law and Family Law

The issue was further complicated by the fact that some people started using the provisions of
the Muslim Family Laws Ordinance (MFLO) 1961 and the relevant case law to bring cases of
zind against their former spouses. Section 7 of MFLO gives a detailed procedure for making a
divorce effective. In Ali Nawaz Gardezi v Mubammad Yusuf,” the Supreme Court held that if
the husband did not follow the proper procedure after pronouncing divorce, he would be
deemed in the contemplation of law to have revoked the divorce and as such the couple

would continue to be husband and wife.

As consensual sex was not deemed a grave offence under the law, no senous problem
arose from this rule despite the fact that most people did not follow the Section 7 procedure
after divorce. However, after the promulgation of the Hudood Ordinances in 1979 people

started troubling their former wives who got married to other persons. Moreover, because of

BAli Nawaz Gardezi v Mubammad Yusaf, PLD 1963 5C 51. The same was reaffirmed in Abds! Mannan v
Safwran Nisa, 1970 SCMR 845, as well as MubammadSalahuddin v Mubammad Nazir Siddigi, 1984 SCMR 583,
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the good faith and public good defenses the complainant could evade the operation of the
Qazf Ordinance. In Shera v The State," the Federal Shariat Court declared that one such
couple was guilty of zinz. Many such cases were registered by people against their former

wives,

As the Shariat Appellate Bench of the Supreme Court had already declared in
Federation of Pakistan v Fartshta,” that MFLO being included in the meaning of “Muslim
Personal Law™ was beyond the jurisdiction of the Federal Shariat Court, the provisions of the
same could not be examined for conformity with Islamic injunctions. Finally, the Shariat
Appellate Bench of the Supreme Court in Bashiran v Mubammad Hussain,* formulated a kind
of compromise between the provision of MFLO and those of the Hudood Ordinances by
declaring that because of the bonafide belief of the couple that the divorce and the subsequent
marriage were valid, they could not be deemed guilty of zinz. It simply meant that for the
putpose of the provisions of the Zipa Ordinance, the provisions of MFLO would be
overlooked. Despite the fact the problems were actually created by the provisions of the
MFLO, these cases were used by critics to launch propaganda against the Hudood Ordinances
because of which scholars and judges who were working for the Islamization of the criminal

law were on the defensive.

WShera v The State, PLD 1982 FSC 229.
Y Federation of Pakistan v Farishta, PLD 1981 SC 120,
% Bashiran v Mubammad Hussain, PLD 1988 SC 186,
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9.1.3 Zina or Hirabah? The Dilemma of the Federal Shariat Court

It was in this background that the Federal Shariat Court in Rashida Patel v The Federation of
Pakistan,” declared that zina bil jabr was a sub-set of hirabab, not zina. For reaching this
conclusion, the Federal Shariat Court relied heavily on the views of Mawlana Amin Ahsan
Islaht (d. 1997), a renowned scholar who had expertise in Qur’anic studies, particularly the
theory of coherence (nazm) 1n the Qur’an. Islahi opined in his coinmentary on the verses of
birabah that one of the punishments of hirabab is tagtil (and not gatl), which does not simply
mean killing but killing in an exemplary way.”® Thus, he made the ground for asserting that
rajm was a forin of tagtil and, as such, a pumishment for hirzbab. Islahi went to the extreme of
asserting that those persons whom the Prophet (peace be on him) had given the rajm

punishment were habitual offenders and that they were given this punishment not for zinz

but for hirabab.”

9.1.4 The Protection of Women Act 2006

The Protection of Women Act (Criminal Laws Amendment) Act 2006 repealed all the
provisions regarding zini bil jabr from the Offence of Zina Ordinance and revived the crime
of rape in PPC.” Thus, rape is no more a padd offence. Moreover, the new Section 375 PPC

does not give exception to the husband, which means that now the Pakistani law also

YRashida Patel v The Federation of Pakistan, PLD 1989 FSC 95.

¥ Tadabbur+-Qur'an (Lahore: Faran Foundation, 2001), 2:505-508.
¥Thid., 5:361-77.

% See Sections 5 and 13 to 16 of the Act.
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punishes the crime of “marital rape”.*! It also created a new crime of fornication in PPC by
inserting section 496B in it. The definition of this offence is essentially the same as that of
zing as defined in Section 4 of the Zina Ordinance.”? Thus, one and the same act has been
given two different names and two different sets of legal consequences.” Moreover, the crime
of fornications has been inserted in the chapter of “offences relating to marriage”, while

fornication in common law essentially involved unmarried partners.

Fornication is, thus, the new name of the old crime of “zinZ liable to t2’zir” with the
difference that fornication does not attract the rules of the Qazf Ordinance but those of
another crime called “false accusation of fornication” in Section 496C of PPC. This larter
crime, in turn, is the new name of the old crime of “gzdhf liable to ta’zir”. The net result is

that the Qazf Ordinance has been made even more ineffective.

9.1.5 Present Pakistani Law on Sex Offences

As noted above, the offence of illicit sexual intercourse is being treated under two different

laws: the Zina Ordinance makes it a hadd crime,™ while PPC gives it the name of

2 The Indian law still retains this exception: “Sexual intercourse by 2 man with his own wife, the wife
not being under fifteen years of age, is not rape.”

HSection 4 of the Offence of Zina Ordivance defines “zini™ as: “A man and a2 woman are said to
commit ‘ZinZ' if they willlully have sexual intercourse without being married to each other.” Section 496B of
PPC defines “forntcation” in similar terms: “A man and a woman not married to each other are said 1o commir
tornication if they willfully have sexual intercourse with one another.”

B See for a detailed analysis of this law: Munir, “Is Zing &il-Jabr a Hadd, Ta22tr or Syasz Offence?” op. cit.

#Section 4 of the Offence of Zina Ordinance.
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fornicationand makes it an ordinary (t2%ir) crime.” Similarly, the offence of allegation of
illicit sexual intercourse is dealt with as gadhf under the Qazf Ordinance and as false

accusation of fornication under PPC.%*

There are two grave sex offences under PPC, both of which are ta7in Rape and
Unnaiural Offence.” Intercourse is an essenttal ingredient of both of these offences. Hence,
insertion of other foreign elements or oral sex, for instance, does not fulfill this requirement.
Some more serious forms of rape - gang rape and rape accompanied by robbery - have been

deemed acts of terrorism under the Anti-Terrorism Act, 1997.%

Most of other offences are found scattered in different chapters of PPC. For instance,
selling of obscene literature, doing obscene acts or singing obscene songs have been
mentioned in the chapter of offences against ‘morals’.” Some offences come under the title of
“criminal force and assault”. Many such offences cancome under the provisions of the Qisas
and Diyat Act relating to “hurt” which are now found in Chapter XVI of PPC.*” The offence

of abortion also comes under the provisions of the Qisas and Diyat Act.” Several offences

*Section 496B of PPC.

#Section 3 of the Offence of Qazf Ordinance and Section 4%6C of PPC,

¥8s. 375-377 of PPC.

MSection 6 {c) of the Anti-Terrorism Act, 1997, Importantly, under the present Pakistani Law, a man
cannot be raped hecause Section 375 of PPC confines rape to the act of 2 man against a woman: “A man is said
to commit rape who has sexual intercourse with a woman...”

P PPC Ss. 292-294.

¥bid.,Ss. 354-354A.,

#1bid.,Ss 332-3372Z.

bid.,Ss. 338-338C,
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have been mentioned under the broader concept of “abduction”.” Finally, some offences have
been mentioned under the title of “offences relating to marriage”.”* There is no logical
relationship between these different classes of offences and there are several inconsistencies

and gaps in the law.

9.1.6 Three Approaches to the Issue of Rape

In Pakistan, the 1ssue of rape has been approached from thee different perspectives:

- traditional scholars insist that rape is a form of zina and that it can only be proved by

the confession of the culprit or the testimony of four witnesses in accordance with the

prescribed standard;”

- Mawlani Islahi developed the wider doctrine of hirabab that includes all forms of
fasad, including rape, and also asserted that circumstantial evidence can also prove a
badd offence;*

- some traditional scholars who uphold the concept of “conflation” (2lfig), or mixing of

the opinions of the various schools of law, have tried to make a kind of compromise

2Thid.,Ss. 365-74.

*1bid.,Ss. 493496C.,

' See, for instance, the review judgment of the Federal Shariat Court on the issue of rajmin the Hazoor
Bakbsh v The State.

% Javéd Ahmad Ghiamudz (b. 1951), the famous disciple of Islahi went into great details while defending
this theory and giving rejoinders 1o those who criticized his master. See: Mizan (Lahore: Dar al-Ishraq, 1982}.
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between these diametrically opposed views by suggesting that even if rape was covered

by the law of zina it could be proved on the basis of circumstantial evidence.”

As far as the concept of conflation is concerned, it has already been critically evaluated in
Chapter Three of this dissertation. The issue of standard of proof for the badd offences will be
discussed in Chapter Ten. Hence, it is the first two approaches that will be discussed and
analyzed here. The purpose is to use the methodology of k%73 1o find a viable solution to
the problem of rape in the light of the doctrine of siydsab without undoing the law developed

by the jurists.

9.2 RAPE AS A FORM OF HIRABRAH: THE THEORY OF ISLAHI

Generally, an analysis of the offence precedes that of the punishment, but the debate on the
issue of rape in Pakistan initially started with the assertion of Mawlani Islahi that rzjm was
the punishment of hirzbah, not zina.” Hence, it is essential to analyze the two issues

separately, namely:

¥ Mahmood Ahmad Ghazi (d. 2010), a renowned scholar, was among those who while sticking to the
tradition tried to accommodate the view of Istahi by suggesting to accept the views of those jurists who allowed
awarding the #edd punishment on the basis of circumstantial evidence. See: Ghazi, “Hudid awr Qusas kay
Muqaddimat men ‘Awraton ki Gawahi” [The Testimony of Women in Cases of Huwdid and Qisas),” Fikr-o-Nazar,
30:3 (1993), 3-20.

* Islahi was the disciple of a famous scholar of the Quranic sciences Mawlani Hamid al-Din Farahi (d.
1930) who is given the credit for expounding the theory of Nazm--Qur'dn (coherence in the Qur’an). Farihi did
not leave much of his work in written form apart from a few booklets on the principles of the Qur'anic exegesis
and commentary of a few smali chaprers of the Qur’in. It was Islihi who in many of his books, particularly the
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1. Is rafm the pumishment of hirzbab?

2. Ts rape a form of hirabah?

9.2.1 Is Rajm the Punishment of Hirabah?

Islahi briefly referred to the punishment of rajm while commenting on the verses about
hirabab in Sirat al-Ma’tdab (Chapter 5), but gave a detailed exposition of his views while

commenting on the verses regarding the punishment for zina in Sirat al-Nur (Chapter 18).
The main points of his theory are summarized here:

1. Offences are committed in two ways: one, when a person or a group of
persons is overwhelmed by evil inclinations and commits a crime without
disturbing the whole system; two, when a gang shakes the very foundations
of the whole system; the former is ordinary crime, while the latter is

birabah.”

nine-volume exegesis of the Qur'an titled Tadabbur-i-Qurian, elaborated the pnnciples and theories of Farahi.
Thus, although Farahi commented briefly on the verses regarding birabeh and mentioned that the punishment
covered rajm, it was Islahi who developed a full-fledged theory in Tadabburi-Qurizn. See for details about the
peculiar principles and contribution of the “Farzhi School™: Sharf al-Din Islahi, Dbikr-Farahi (Lahore: Dar al-
Tadhkir, 2002). For details ahout the theory of Nazm-i-Qur'an, see: Mustansir Mir, The Coberence in the Quran:
A Study of Ilah?’s Concept of Nazm in Tadabbur-i-Qur'an (Indianapolis: The American Trust Publications, 1987).
See for an overview of the life and work of Islahi: Dr. Akhtar Husayn *Azmi, Mewland Amin Absanlslabi:
Hayar-o-Kbidmat (Lahore: Nashriyyat, 2009).

*In the post-9/11 debates in Pakistan on terrorism and Islamic law, Javéd Ahmad Ghamidi (b. 1951), a
famous disciple of Islahi, tried to distinguish in the same way hetween ordinary crime and terrorism. (Afzal
Rehan, “Interview of Javéd Ahmad Ghimidi on Distinguishing Jihad from Terronsm”, Monthly “Ishraq”
Lahore (Novemmber 2001), 59.) Thus, he specifically declared that the term birabak included terrorism also. (See:
Javed Ahmad Gharidi, Mizan (Lahore: Diar al-Ishrag, 2001), 284)
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2. The term hirabab, thus, is not confined to armed robbery; rather it covers
many other forms, such as rebellion, kidnapping and abducting as well as
rape, particularly gang rape.®
3. The Qur'an mentions taqtil among the punishments for hirabab; tagtil is
different from gazl, as the latter means killing while 2413l means killing in
an exemplary way, such as stoning."
This was how he tried to make a case for proving that rajm was the punishment of hirabab,
not zina. As far as the verses of Si#rat al-Niir about the punishment of zinz are concerned,

Islahi is of the opinion that these verses are general in nature and, thus, the punishment of

one hundred lashes mentioned therein is both for the mubsan and ghayr mubsan offenders.”

Here, a serious question arises about accommodating the traditions and precedents of
the Prophet (peace be on him) and his Successors (God be pleased with them) about awarding

the punishment of rajm to convicts in cases of zina. Islahi and his students hold in principle

* This means that Islihi and his disciples could not appreciate the distinction between the operation of
criminal law aod that of the law of war. The jurists deal rebellion under the law of war while deal with birabab
under criminal law, See for details about the disunction in the legal status of rebels and ordinary gangsters: Sadia
Tabassum, “Combatants, Not Bandits: The Status of Rebels in Islamic Law”, Intemationa! Review of the Red
Cross, 93:881 (2011}, 121-139.

* Does it mean that other forms of tageil can replace rajm? In other words, even if rzjm was the
punishment for birabab, it remains to be ascertained if it was a hadd or ta'zir. Islahi did not elaborate this issue,
while Ghamidi appears to deem it 27 'zir.

 The term ihsan is used in two different meamings in the Hanafi criminal law: éhsan for the purposes of
the offence of gadbf and ibsan for the purposes of the ragjm punishment for zirz. The former, i.e. ibn 2l-gadhf
eotails five conditions: that the person must be sane, major, Muslim, free and not proved to have commirred
zind. This existence of this last condition is presumed for every person. Similarly, every person is presumed free,
except in four cases (Sarakhsi, al-Mabsit, 9:91). Hence, generally three conditions are deemed essential: sanity,
puberty and Islam. As far as thsan 2l-rajm is concerned, it necessitates the following seven conditions: sanity,
puberty, Islam, freedom, the fact that the spouse of the person has also fulfilled these four conditions, valid
contract of marriage between the spouses and intercourse after the fulfillment of these six couditions. See for
details: Kasani, Bada’t al-Sana't’, 9: 217-220.
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that the Sunnab, even i it is Mutawatirah, cannot abrogate the Qur’an.” Thus, although they
admit that the fact of the Prophet’s awarding the punishment of rajn to some offenders has
been definitively proved by mutawatir reports,* they assert that these reports cannot override

the text of the Qur’an. They divide the traditions into three categories:

1. Traditions that are acceptable to them as they do not go against their
understanding of the Qur’an, such as those mentioning the the rajm
punishment generally without specifically linking it with the offence of zinz
or any other offence;®

2. Traditi;ms which are accepted after being interpreted in the light of their
understanding of the Qur'an, such as the traditions which report that the

Prophet (peace be on him) asked whether accused was mubsan or not;*

* See for a derailed discussion on this 1ssue: Aba Bakr Muhammad b. Abi Sahl al-Sarakhsi, Tambid al-
Fusal fi -Usal {Lahore: Maktabah Madaniyyah, 1981), 2: 53-86; AbtHamid Muhammad b. Muhammad al-
Ghazali, e/-Mustasfz min Tim al-Usil (Berrut: Dar Thy3' al-Turath al-‘Arabi, n. d.), 1: 107-128. See also: Imran
Ahsan Khan Nyazee, Ilamic Jurisprudence (Islamabad: Islamic Research Institute, 200C), 317-24. About
abrogation of the verses of the Qur’an, ‘Abd al-Majid Daryabadi {d. 1977), a famous Indian scholar of the
twentieth cenmury, says: “There is nothing to be ashamed of in the doctrine of certain laws, temporary or local,
being superseded or abrogated by certain other laws, permanent and universal, and enacted by the same
lawgiver, especially during the course of the promulgation of that law. The course of Qur'anic Revelation has
been avowedly gradual. It took about 23 years to hnish and complete the Legislation. Small wonder, then, that
certain minor laws, admittedly transitory, were replaced by certain other laws, lasting and essential... It must be,
however, clearly understood that the doctrine of abrogation applies to ‘law’ only... Beliefs, articles of faith,
principles of law, narratives, exhertations, moral preceprs and spiritual verities — none of these is at all subject
1o abrogation or repeal. See, Tafsir al-Qur’an (Karachi: Dar al-Isha‘at, 1991), 1:71.

HMurawatir or contimuous narration nf a tradidon technically means that the report is narrated by such
a large number of narrarors in each generation that the possibility of fabrication is negated. See for details: Usi/
al-Sarakbsi, 1: 282-291.

# For the jurists, as all other traditions report the 7ajm punishment for the offence of zina, these general
reports are also about the offence of zinz, Thus, for insunce, in one of the traditions it is reported that the
Prophet (peace be on him) said: “The child belongs to [the owner of] the bed and for the adulterer 1s
stone.”(Muslim, Kitab al-Rada‘, Bab al-Walad li '|-Firash wa Tawaqqi al-Shubuhat). Scholars of the Farahi School
say that the word ;L. is geperal and does not mean the one who is married; while the jurists interpret 1t in
the light of other traditions and presume the existence of the conditions of ihsan in such person.

* Ghamidi says that these reports mention it as one of the factors, and not the sole factor, for deciding
about the punishment.
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3. Traditions which are rejected because they are deemed contradictory to
their understanding of the Qur’an, such as those report that the Prophet
(peace be on him) appreciated the character and conduct of one of the

convicts after he was awarded the r4jm punishment.”

The foremost problem with Islahi’s theory is that it ignores, rather invalidates, the
whole legal literature of fourteen centuries.® This is a novel idea which has never been
accepted by any school of Islamic law. Earlier in Islamic history, only the Khawarij denied
the punishment of r2jm.” All other schools accepted this as the badd punishment for zina.”

None of the schools deemed it a punishment for birzbash. Even when some of the

* This because these reports refute the idea that the convict was a habitual offender and that he was
given the punishment for making him an example for others, and not for the offence of zina per se.

* Many scholars have written 1n support of, or against, Istahi’s theory of rajm. See for a compilation of
some selected works: Khurshid Ahmad Nadim, [slam kz Tasawwur-e-furm-o-Saza, op. cit.

#Khawirij (lit. those who went our) were those rebelled against the fourth caliph ‘Ali (God be pleased
with him) after the latter agreed to a compromuse sertlement with Mu‘awiyah (God be pleased with him} to put
an end to the civil war. The Khawan] developed a system of creed and law and emerged as a puritanical sect.
One of the basic tents of the Khawari) was their belief in the infidelity of all the Companions (God be pleased
with them) who accepted the compromise settlement. They were anarchists in essence. Shihab al-Din Abmad
Ibn Hajar al-Haytami, the famous sunni junst of the tenth/sixteenth century, summarizes the arguments of the
Khawarij in these words: “Establishing governmental setup brings harm as it makes the commands of the ruler
binding on the subjects even though both are equal and as such it results in mischief (fitnab). Moreover, the ruler
is not infallible (maSum) from infidelity and sins. If he is not removed, he inflicts harm on people and
overthrowing him is not possible without bloodshed.” Ibn Hajar al-Haytami, a/-Sawa‘iq al-Mubrigab ‘alz Ab! al-
Rafd wa l-Dalal wa I Zandagah (Cairo: al-Matba‘ah al-Maymaniyyah, 1312 AH), 1: 26).

*See for a comparative description of the views of the various jurists about the punishment of zina:
Jassas, Mukbtasar Tkhtilaf” al- "Ulama’, 3:277-280. Jassas {(d. 370 AH/980 CE), who himsell was a great jurist,
abridged the work of another great jurist Abi Ja‘far Ahmad b. Muhammad b. Salamah al-Tahawi {d. 321
AH/933 CE) lkhtilaf al-*Ulama’. Importantly, -Tahawi and Jassas mention consensus among the jurists of
various schools on prescribing the punishmeot of 74jm to the one who commits zina if he/she is mubsan even if
they mention disagreement on the conditions of ihsan. The same is the case with any other manual of figh in any
school of Islamic law. See for the views of the various schools of Islamic law about the punishment of rajm:
[Haoaft) Marghinani, al-Hidayabh, 2:341; [Miliki] Khaldl b. Ishag al- Maliki, Mukbtasar al-'Allamab Kbalil (Beirut:
Dar al-Fikr, n.d.), 286; [Shafi'1] Shams 2}-Din Muhammad b. Abi al*Abbas al-Ramli, Nibayat al-Muhbtaj ila Sharh
al-Minhaj (Beirut: Dar al-Kutub al-Timiyyah, 2003}, 7:426; [Hanbali] Sharal al-Din Miisa b. Abmad al-Maqdisi, a!-
Igna‘ li-Talib al-Intifa‘ (Riyadh: Darat al-Mahk ‘Abd al-‘Aziz, 2002), 4:217; [Zahiri] Abt Muhammad ‘Ali b.
Ahmad Ibn Hazm, al-Muballa bi al-Atkar (Damascus: Idarat al- Tiba'ah alMuniriyyah, 1352AH), 11:233-237;
[Zaydi] Muhammad b. Isma‘il al-San‘ani, Swbwu! al-Salam Skarbh Buliugh al-Maram min Adillat al-Abkam, ed.
Muhammad Nasir al Din al-Albani (Riyadh: Maktabat al-Ma‘arif, 1427/2006), 4:991f.
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Malikijurists considered sexual violence as a form of fasad, they did not take the position that

rajm was the punishment for this fasad.”

As mentioned above, Islihi holds that the punishment of rajm has been proved
through kbabar mutawarir and that 1s why he even criticizes the Khawirij for denying the
reports about the Prophet’s awarding this punishment.” If the reports about the punishment
have reached the status of tawatur, how then can one assert that this punishment was given
for hirabah, not 2inz? There is not a single report about the Prophet’s giving this punishment
for any crime other than zinz. Nor did the Prophet (peace be on him) ever give this

punishment to anyone committing robbery, which was the more obvious form of hirzbab.

In an earlier case, Hazoor Bukbsh v The State,” Aftab Hussain, CJ], who was much
influenced by the views of Mawlana Islahi, asserted that r¢jm was not a badd, but a ta’zir
punishment.™ In revision, however, the learned judge overturned his own decision on a

technical ground asserting that the provisions regarding the r4jm punishment being applicable

% Asifa Quraishi referred to the views of some of the Maliki jurists who included rape in the wider
doctrine of fasad but she could not prove that these jurists deemed rajm as the punishment for this offence.
Moreover, she did not acknowledge that the idea came from Islahi. See: “Her Honor”, ep. cit.See also: Hashimi,
Hudid Ordinance, 4711,

3 Islahi says that the “neo- Khawarij” [the modernists] are more dangerous than the “ancient Khawar)”
because the latter only denied the punishment of rajm while the former deny the punishment of lashes
also. Tadabbur1-Qur'an, 5:365.

8 Hazoor Bukhbsh v The State, PLD 1983 FSC 1.

* Justice Aftab made a few important observations about hudid, which ~ if accepted - could demolish
the whole edifice of the criminal law as developed by the jurists. See for a derailed criticism of his theory:
Nyazee, Theortes of Islamic Law, 109-124.
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only to Muslims were included in the meaning of “Muslim Personal Law” and as such beyond

the jurisdiction of the Federal Shariat Court.”

9.2.2 Is Rape a Form of Hirabah?

The Federal Shariat Court concluded in Rashida Patel that rape is a form of hirabab, not zina.
Influenced by the theory of Islahi, Fida Mubammad Khan ], observed: “Zini bil jabr is
different from the other cases of zinz and, in our opinion, it is a serious kind of faszd fi *l-ard
and hivabah. Hence, for proving this offence the required standard of evidence is that of
hirabah, not zina.”* It is surprising that the Court did not even take up the question as to
why the jurists discuss the rules about coercion in sexual intercourse while discussing the

rules about zina? This 1ssue will be discussed in detail later,

On what ground did the Federal Shariat Court consider rape as serious form of

birabah? The Court had an interesting argument:

¥PLD 1983 FSC 1. As noted in Chapter Seven of this Dissertarion, in 1979, when the Hudood
Ordinances were promulgated, Shariat Benches were also established in the High Courts with two-fold
jurisdiction: to hear appeals in the Hudood Cases and to examine the existing laws for compatibility with
Islamic law. However, four laws were excluded from the jurisdiction of the Shariat Benches. “Muslim Personal
Law” was one of those laws. In Farishta v The Federation of Pakistan, the Peshawar High Court Shariat Bench
asserted junsdiction to examine Section 4 of the Muslim Family Laws Ordinance, 1961, and declared it null and
void for repugnancy with the provisions of Islamic law. (PLD 1980 Pesh 47). However, in appeal the Supreme
Court declared that the law was excluded from the jurisdiction of the High Court’s Shariat Bench as it was
covered by the definition of “Muslim Personal Law”. (PLD 1981 SC 120). For the Supreme Court, this phrase
meant the state legislation applicable on Muslim citizens only. This decision remained in field dll the Supreme
Court revisited and overturned it in Dr. Mabmoodsrrabman Faisal v Government of Pakistan, PLD 1994 SC 607.

* This is the translation by the present zuthor as the judgment was written in Urdu.
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H attack on the property of a person is called irzbah, why should atrack on a person’s
honor not be deemed so? In all that a person possesses, what is mare precious than his

honor and as such what can be the worst form of fasad than attacking his honor?”

This may appeal to emotions but, legally speaking, the argument does not carry any weight.
First, does the Court have the authority to expound new principles of Islamic law and go
against the established boundaries of the schools of Islamic law?*® Even if this basic question 1s
ignored and it 1s assumed for the sake of argument that the Court has such an authority, the
next question is: did the Court check the compatibility of this ‘new’ principle with the
already established norms of the system?”” The answer to this question is clearly in negative.

Thus, the Court did not consider the consequences of considering “honor” as

“PLD 1989 FSC 95 at 127.

% In Pakistan, the superior judiciary has on different occasions asserted that it is not bound by the
opinions of the jurists of a particular school. It has even claimed the right to give new interpretation of the
Qur’an and the Sunnab in violation of the established principles of the various schools. See, for instance: Balgis
Fatima v Najm-ul-lkram Qureshi, PLD 1959 (W.P.) Lah 566, See also: Kburshid Bibi v Mubammad Amin, PLD
1967 SC 97. It is strange, however, that the courts after asserting this right of absolute ijtihad did not as yet come
up with a coherent legal theory for this purpose. Most of the times, the judges pick and choose berween the
views of the various schools and filling the gaps by faulty reasoning based on the notions of natural law, equity
and discretionary sense of justice. See for a detailed criticism on this: Muhammad Mushtaq Ahmad, “Pakistan
men Ra'y Fojdir1 Qawanin: Islami Qantni Fikr kay Chand Aham Mabahith™ [Pakistani Criminal Law: Some
Important Issues of Islamic Legal Thought], Fikr-o-Nazar, 50-51:4-1 (2013), 111-154.

* As noted in Chapter Three of this Dissertation, Ghazali prescribes three conditions for accepung a
new principle in the legal system: that it does not alter the implications of a text of the Qur'an or the Sunnab;
that it does not violate the general propositions of the law; and that it is not strange to the legal system. (Ghazals,
al-Mustasfz, 1:217.) This simply means that the new principle can be accommodated only if it is coinpatible with
the already existing legal system. See for details: Nyazee, Islamic Jurisprudence, 341.
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“property”.“Thus, it did not explain if this property will be mutagawwam (marketable) or

ghayr mutagawwam (non-marketable)?*

If it is ghayr mutagawwam, how can it be brought
under the concept of hirzbah? If, on the other hand, it is presumed mutagawwan, what will
be the standard of tagwim (valuation)? Will the honor of different persons have different
gimab (value) and, as such, the one “looting” this property from different persons will deserve

different punishments? How will the law preseribe a minimum #isab for this “property” for

the purpose of imposing the hadd of hirzbah?*

Even if all these questions are ignored and rape ts presumed hirabab, some more
serious questions arise concerning the way the Court disposed of this issue without checking
for analytical inconsistency. Thus, even though it declared rape a form of hirazbah, it did not
order the government to remove the provisions regarding rape from the Offence of Zina
Ordinance and place them in the Offences against Property Ordinance. It also did not ask the
government to change the definition of birzbah so as to include rape in its scope. Finally, the
Court did not apply the punishment of birabab to rape even after declanng that rape was a

serious form of hirabab. Significantly, the Court declared that hzdd punishment could not be

5 A legal concept (called &b by the jurists and Nazerryyah by the modern Arab scholars) does net come
into existence spontanecusly. Rather, first issues are framed and rules are derived for them in accordance with a
specified - andinternally coherent - methodology. Then, these various rules are brought under a broader
principle. After this, various principles are combined under a broader concepr, such as property, centraa,
ownership and so on. See for a good discussion on this issue: Nyazee, lamic Legal Maxims, 23-37.

¢! Marketable property is the one whose use has been allowed by Islamic law, while the use as well as
sale and purchase of non-marketable property are prohibited for Muslims, They also include things which
cannot be converted into private property.

“Niszb is the minimum amount of property which if stolen or robhed will attract the hzdd punishment.
Section 6 of the Offences against Property (Enforcement of Hudood) Ordinance 1979 fixes this amount as 4,457
grams of gold or property of the same value.
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given on the basis of the testimony of women. It also reaffirmed the legal position adopted by
the Hudood Ordinances that is’zir can be awarded on the basis of any evidence which
satisfies the court about the guilt of the accused. Hence, the only change directed by the
Court in the law regarding rape was 1o reduce the number of witnesses from four to two for

the punishment of badd.*

9.3 RELATIONSHIP OF RAPE AND Z/NA: THE APPROACH OF THE JURISTS

After analyzing and refuting the theory of Islahi about considering rape a form of hirabab, it
ts time now to turn the manuals of the jurists to see how do the jurists analyze cases of sexual
violence? It is only after identifying the legal principles developed by the jurists that one can
consider bringing the offence of sexual violence under the rubric of siyasah without violating
those principles. Hence, this section will first identify the legal principles developed by the

jurists for the issue.

Unfortunately, the discussion of the issue of rape has generally been marred by a kind
of emotional and sentimental approach which is based on the presumption that rape is
invariably committed by males. Also, the complainant in a rape case is always considered a

vicim of rape. * The jurists, however, had to analyze this issue dispassionately and

“This judgment even did not satfisfy the liberals. Rashida Patel, the Pedtioner, had 1o file an appeal
against this decision in the Supreme Court of Pakistan which could not be decided in more than two decades.
* See, for instance, Hashimi's analysis of the issue.
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objectively. Hence, they looked at it from all the various perspectives and divided the issue of

rape into three sub-issues:

1. Legal Position of the Complainant and the Victim
2. Legal Position of the Accused

3. Legal Position of the Convict

Each of these sub-issues will be analyzed separately here.

9.3.1 Legal Position of the Complainant and Victim

There are two possible situations for determining the legal position of the complainant: when
she proves that she was coerced and when she does not prove coercion. In both cases, the

application of the rules of zinz must be examined separately from that of the rules of gadhf.

Thus, if it is proved that the woman was forced to have sexual intercourse, she cannot
be given the badd of zina under any circumstances® even if it was ikrab nagis.* She cannot be
given the punishment of gadhf also, as her being a victim of the worst form of sexual violence

will be deemed a shubhab 1o suspend the operation of the law of gadhf.

“Thid., 9:77.
%Bada'i" al-Sana'i’, 10:109. However, if a man is coerced to have sexual intercourse, hadd punishment
will not be imposed upon him only if this was trZh tarnm. Ibid.
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On the other hand, if no proof of her being coerced is given, the accusation will
attract the rules of gadhf because it is an accusation of illicit sexual intercourse. Sarakhsi, for
instance, says that if two witnesses give testimony of consensual sexual intercourse and two
witnesses say that the woman was coerced, neither the man nor the woman will be given the
badd punishment of zina.*” It simply means that the case attracts the rules of zini because the
guilt can be proved only through the testimony of four witnesses. A necessary corollary of
this rule is that if four witnesses are not there, the rules of gadbf will be applied. However, the
complaint will not be deemed a confession of zinz on the part of the complainant because

confession of zing has a particular form and procedure.®

9.3.2 Legal Position of the Accused

When a person 1s accused of a crime, he cannot be given a punishment unless it is proved
beyond reasonable doubt that he committed that crime.” When 2 woman accuses a man of
raping her, there are many possibilities as to what might actually have occurred. Thus, for
instance, she might have been a willing partner who later turned hostile against her friend; or
it might be a plot against the accused. The court will have to consider all these possibilities

and will not punish the accused unless all other possibilities, except his guilt, are eliminated.

¢ Sarakhsl, al-Mabsit, 9:77.

“ For a detailed discussion on the form of the confession for zina, see: Ibid., 9:106-109.

@ The presumption of innocence stems from one of the most fundamental principles of Islamic law:
L2l Jpi ¥ gaiat [Certainty is oot done away through doubt.). See for details: Shihib al-Din al-Sayyid
Ahmad b. Muhammad al-Hamwi, Ghamz ‘Uyan al-Basz’ir Sharh al-Ashbiah wa al-Naza'ir (Beirut: Dar al-Kurub al-
‘Timiyyah, 1985), 1:193-245. See also: Nyazee, Islamic Legal Maxims, 122-29.
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Even when 1t is proved that the woman was assaulted and that she was not a willing
partner, this will not be enough to prove the guilt of the accused. The complainant being
innocent or aggrieved does not automatically prove that the accused is the culprit; positive
evidence of his guilt ts required. Hence, the position of the complainant must be dealt with

separately from that of the accused.

9.3.3 Legal Position of the Convict

When it is proved that the accused had committed sexual violence, the next task before the
jurist and the judge is to determine the nature and extent of the crime, asdifferent forms of
sexual violence will attract different rules. A thorough analysis of the manuals of the jurists

shows that they checked various possibilities to assert or deny the application of various rules:

If the culprit causes a hurt or injury while committing the offence of zinz, he is also
liable for the hurt or injury. Thus, if he caused a minor damage to her sex organ, he will pay
one-third of diyah for causing jurbh ja’ifab, while he will be liable to pay full diyah if he

completely damaged it.” Similarly, if he broke her limb, he wll pay the arsh for it.”

If a person coerces a minor girl for sex and causes damage to her body, hadd

punishment will not be imposed on him because the act lacks an essential condition of zinz,

™ Sarakhsi, 2-Mabsit, 9:86.
" Ibid. 9:87.
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but he will be given 22727 and he will also be liable to pay one-third of diyab as well as mabr.
But if he is to pay full diyab, he will not be asked to pay makr.” In such situations, makbr does
not mean recognition of marital relationship between the couple; rather, it is based on the
principle of law that illicit sexual intercourse will attract one of the two rules: either badd or

mabr. Thus, this mabr results from illicit sexual intercourse, not from marital relationship.

The @gilah will not share the responsibility of paying such diyah or arsh because it is

deemed ‘amd.?

One the same principle, if a person commits sexual intercourse with a concubine and
thereby causes her death, he is liable to hadd punishment as well as to pay the gimah of the

concubine.”

Zina coupled with violence or ikrab is a more grievous offence than ordinary zinaz.”* It
means that in some cases of rape the court may award death punishment as siyasab even if the

offender is not mubsan.
Similarly, unnatural sexual intercourse also attracts the rules of siyasab.”

The fugaba’ disagreed on whether or not a man can be coerced to have sexual

intercourse because sexual intercourse is not possible in the absence of erection of the male

7*Ta’zir in such situations means siydsab, as elaborated in Chapter Five of this Dissertation.
B Al-Mabsit, 9:88.

MIbid.

7 Marghinani, al-Hidzyab, 2:348.

7 Sarakhst, al-Mabsiit, 9:67.

"Ibid.,5:91.
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sexual organ, and erection establishes the desire of the act.” However, the official position of
the Hanafi School is that erection can be caused by other causes, such as
intoxication.”Moreover, even if erection shows the desire for the act, it does not establish
“consent”.® Hence, Sarakhsi is explicit that if a man is coerced to have sexual intercourse,
hadd punishment will not be imposed upon him provided there was ikrdh tamm (complete

coercion).™

If a man can be coerced to commit such act, the coercion may come from another man
who wants him to have sexual intercourse with a woman or it may come from a woman. Last
but not least, 2 woman may coerce a man to have sexual intercourse with her. While this last

act may or may not be called “rape”, it has to be criminalized.

K a man is forced to have sex with a woman, he has to pay mabr. This rule is
applicahle in case where the man under coercion forces the woman as well as in case where
the woman willfully allows him to have sexual intercourse with her because such permission

has no legal consequence.®

"Ibid.,9:67.

"bid.

® Thid.

“bid., 24:105-06. See also: Kasini, Bada’i* al-Sana’i’, 10:109.
® Sarakhsi, al-Mabsiz., 24:104-05.
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9.4 CREATING THE SIYASAH OFFENCE OF SEXUAL VIOLENCE

This overview of the various rules of Islamic law proves that the legal regime as developed by
the jurists is based on fundamental principle: that whenever sexual intercourse is there, the
rules of zinz and gadhf will be applicable. Hence, the only way to avoid the application of the
rules of zinz and gadhf and to bring this offence under the doctrine of siyzsab is to define it in
such a way that sexual intercourse does not constitute the essential element of the offence. The

essential element of this new offence shall be coercion or violence, not sexual intercourse.

Thus, oral sex, unnatural offences and other forms of sexual violence can all be
brought under this wider concept. It will, thus, fill the gaps found in the present rape law.

Last but not least, it will not require four witnesses.

Importantly, the new offence will become a sub-group of violence, not zina. This
question is important from tle perspective of the theory of purposes of Islamic law (magasid

al-shari‘ab).” According to Ghazali, the purposes of the Shari'ah are of two types: the dinz or

¥ Scholars working on the theory of the objectives of Islamic law have generally focused on 2 much
later Makiki jurist of Andalus Abd Ishaq Ibrahim b. Misa al-Shatibi (d. 790/1388) and his monumental work a/-
Muwafagat fi Usial al-Shari'ah (Cairo: al-Maktabah al-Tijariyyah, 1975).See for a detailed discussion on the work
of Shatibi: Ahmad al-Raysuni, Imam al-Shatibi’s Theory of the Higher Objectives and Intents of Islamic Law, tr.
Nancy Roberts (Herndon, VA: The International Insutute of Islamic Thougbt, 2005}, The illustrious jurist-cum-
hilasopher Abit Himid Muhammad b. Muhammad al-Ghazali (d. 505 AH/1111 CE) elaborated the general
theory of Maslabab and magasid much before Shaubi. Generally, Imam al-Haramayn Abi "1-Ma'ali ‘Abd al-
Malik b. “‘Abdullzh al-Juwayni (d. 478 AH/1085 CE] is credited with expounding this theory for the first time in
a systematic way. See his: al-Burban, vol 2. However, the great Hanafi jurist Sarakhsi talks about the magasid at
many places in his 30-volume commentary al-Mabsiat. See, for instance, the following passage where he talks
about the magasid while elaborating the rules about the punishment of apostasy: “Changing oue’s religionand
original unbelief are the greatest of all offences,but this is something berween the slave and hisCreator.
Consequently, the recompense 1s deferred till{reaching) the House of Recompense (the Hereafter). What has
been hastened in this world are the legalpolicies (siyasat muashruab) for securing interests that (ultimarely)
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the purposes of the Hereafter and the dunyawi, or the purposes pertaining to this world. He
further divides the worldly purposes into four types: the preservation of nafs (life), the
preservation of nas! (progeny), the preservation of g/ (intellect), and the preservation of
mal(wealth). When all types are taken together we have five basic purposes of law, which are
also called dariirar (primary purposes). The values in the priority order are: din, nafs, nasl, ‘aql

and mal®

The jurists hold that the punishment of zina is for the protection of the value of #nasl.”
However, the offence of sexual violence 1s different- from zina as it does not have the element
of sexual intercourse and as such it will not be deemed an attack on the value of nasl. It will
be more appropriate 10 consider it an attack on the value of nefs, which will also be in

conformity with the priority order of the magasid al-shari'ah mentioned above.

CONCLUSIONS

The Indian Penal Code defined rape in a way that made sexual intercourse its essential part
and, thus, it created the offence of so-called zinz bil jabr. The Hadd of Zina Ordinance

retained this scheme but imposed two punishments for this offence: badd and ¢4 Zir requiring

revertio the servants, like gis@sfor the protection of lives, thebaddof zinafor the protection of progeny and
family, the haddof sarigab for the protection ofproperty, thebaddof gadhf for the protectionof reputations, and
thebaddof kbamr for the protectionof intellects.” {af-Mabsir, 10:118). Nyazee has showo with considerable details
that even before Sarakhsi, it was the great Hanafi jurist Abi Zayd al-Dabbiist (d 430 AH/1039 CE) who for the
first time expounded this theory. See: Nyazee, Ilamic Legal Maxims, 67-75.

“ A)-Ghazali, Shifa’ al-Ghaldl fiBayan al-Shabak wa 'l-Mukbil wa Masalik al-Ta'lil (Baghdad: Dar al-Kuwb
al-Timiyyah, 1971), 186-87. See also: idem, al- Mustasfa, 1:213-222.

® Sarakhsi, al-Mabsit, 10:118.
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two different standards of evidence for this offence for the purpose of the two different kinds
of punishments. The anomalies caused by this scheme of the things led some of the scholars
to declare that zina bil jabr was a form of hirzbab, not zina; others suggested changing the
standard of evidence for this offence as well as for the other bud@d; and some suggested

changes from both perspectives, a view that demolishes the whole edifice of criminal law

developed by the jurists.

As the rules about the h2dd of zina and the hadd of gadhf are immutable, focus should
be shifted to other variables. The only way to delink this offence from zinz and gadhf and
bring it under the doctrine of siyasab is to create an offence of sexual violence which does not
involve sexual intercourse as an essential element after which it will become a sub-category of
violence, not zina. In its present form, Pakistani Jaw about sex crimes contained in Sections

375-375 and 496B-496C is repugnant to Islamic law.
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CHAPTER TEN: ISSUES REGARDING THE STANDARD OF PROOF

INTRODUCTION

Accepting the criticism of Orientalists on the Islamic law of evidence and its emphasis on
testimony,’ the critics of the Islamic criminal law deem the standard of proof derived and
approved by the jurists as unacceptable and out of tune with the realities of the modern age. It
is generally argued that the requirement of four witnesses for proving zinZmakes it impossible
to prove the case of rape and it causes serious problems for the victim of rape. Thus, while
some of the critics suggest making medical and forensic reports and other forms of indirect or
circumstantial evidence admissible for the purpose of preventing injustice to victims of rape,’
others call for excluding rape altogether from the scope of the hudid.’ Moreover, for many

critics the conditions for testimony are discriminatory against women and minorities.

This chapter first presents the basic principles of the Hanafi School regarding
“testimony” (shabadah), which are important for understanding the detailed law about
standard of evidence. After this, it focuses on the admissibility of the testimony of women

and non-Muslims in budid cases. Then, it examines the arguments of those who favor

'See, for tnstance: Schacht, ntroduction to Islamic Law, 192-195.

?Recently when the CII concluded that the pedd punishment cannot be awarded on the basis of the
DNA tests, it was severely criticized in media.

? This was done by the Protection of Women (Criminal Laws Amendment) Act 2006. As noted in the
previous Chapter, it repealed all the provisions of the Offence of Zina Ordinance relating to the so-called zinz
tnl jabr and revived the old PPC provisions about rape.
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conviction on the basis of circumstantial evidence in Afudid cases. Finally, it presents the
standard of proof for siyasah offences so as to find out if the doctrine of siyasab can provide a
better solution to this important issue of criminal justice system in the contemporary Muslim

world.

10.1 EXPLORING THE HANAFI LAW ABOUT TESTIMONY

For understanding Hanafi law about testimony, it is essential to recall the discussion on the
relationship of giyas and istihsan as elaborated in Chapter Two of this dissertation. Istibsan, as
explained there, is a methodology for ensuring analytical consistency in the system by
bringing conflicting rules under different principles and thus putting everything in its proper
place. In the following passages, Sarakhsi explains how the principle of istibsan has belped in
developing the detailed law of testimony. Tbis discussion has important implications for the
debate in Pakistan on the Islamic law of evidence in the context of the criticism on the

Hudood Ordinances and the Qisas and Diyat Act.

10.1.1 General Principles of Law about Testimony
The first statement of Sarakhsi in Kitdb al-Shabadat may astonish many people because he

rejects shabadah (testimony) altogether, saying it goes against the basic principle of law:
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Qiyas (the general principle) refuses to accept testimony as a valid proof (bsjiah) for
legal issues because it is a report (khabar) which may or may not be true; and with this
possibility [of being untrue], it cannot be a binding argument (bujish mulzimah).
Moreover, individual narration (khabar al-wabid) does not give conclusive knowledge
(al-im), while judgment [of the court] is binding and as such it requires a conclusive

argument, such as [the judge’s] witnessing the event directly.*

What he is trying to establish is simple: if the law requires a definite proof of the fact that the
accused committed the crime, it is impossible to prove so through testimony because there s
always a possibility that the witnesses - even if apparently trustworthy - may have fabricated
the story. Such an absolutely definite proof can only be available to the one who sees the
event with his own eyes,’ but how can we be so sure of a witness’ claim of seeing the event?
Thus, Sarakhsi actually negates the necessity of an “absolutely definite” proof. That is why he
explains that the law does not require such a proof and has accepted the testimony of the
witnesses despite its being not so definite: “But we have abandoned this [requirement of
absolutely definite proof] because of the texts [of the Qur'an and the Sunnab] which give
command for acting on the testimony [of the witnesses].”® In other words, the original
giyashas been ahandoned and the testimony of the witnesses has been accepted on the basis of

istibsan.

Sarakhsi, al-Mabsit, 16:112.

* Unless, of course, if he is among the Sophists!

Sarakhsi, af- Mabsizr, 16:112.

” The meaning of giyas and istibsin has been explained in Chapter Two of this dissertation. It may be
added here that after giyas is abandoned, it no more remains a valid evidence and istibsan ‘replaces’ it completely.
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Hence, the general principle of law is that testimony is a valid proof. Under this
general principle, the testimony of one person - male or female, Muslim or non-Muslim —
should be acceptable, but again other principles of law restrict the generality of this principle

and this giyas is abandoned through another istibsan:

After accepting this [testimony as a valid proof), giyas is that the testimony of one
witness is enough because the possibility of his truth is greater due to his
trustworthiness (sifat al-4dalab). It 1s for this reason that acting on the individual
narration (khabar al-wahid) becomes binding. If definitive knowledge {iim al-yagin) is
not established by the individual narration, it is also not established by the report of
two or more persons, unless the number reaches the level of tawatur. Hence, the
requirement of two witnesses seems meaningless. However, we abandoned this giyas
because of the texts [of the Qur'an and the Swnnab] which prescribe the minimum

number of witnesses for testimony generally.*

The concept that emerges from these principles is that although testimony may not be an
absolutely definite proof of an act, the law has generally accepted the testimony of two
witnesses as a valid proof. This latter requirement of a minimum number of two is peculiar to
testimony because the law does not prescribe this condition for accepting a report (riwaya?),

and this is one of the major differences between testimony and report.

Sarakhsi quotes various precedents from law 1o substantiate this principle and concludes that as giyzs in such
cases is matruk (abandoned), it is prohibited w act on it because matruk cannot be acted upon. Usil al-Sarakhst,
2;200-201,

*Sarakhsi, al-Mabsir, 16:112.
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10.1.2 The Deviant Case: Accepting the Testimony of One Witness

At this stage one may refer to an apparently deviant case in which the law has accepted the
testimony of one woman as a valid proof. This is the case of the issues which can be observed
only by women, such as defect in the sexual organ of a woman. Sarakshi explains with the
help of many examples from the texts of the Qur’an and the S«nnab that the general principle
of law (giyas) requires that the testimony of women must be corroborated by the testimony
of men, but in some specific cases the testimony of a single woman has been accepted using

fstihsan yet again because of the precedents of some renowned Followers of the Companions.’

He further explains that the statement of the woman in such a case resembles both
testimony as well as report and that is why it attracts some of the consequences of both of
these concepts. Thus, like report, it does not require the minimum number of two and, like
testimony, 1t necessitates that the woman must not be a slave and that she must give her
statement in a court of law," He also explains that if a man coincidentally observes such an
event and then testifies, his testimony alone will be accepted in the same way as the testimony

of a single woman is accepted.

? These include, inter aliz, Sa‘idb. Jubayr (d. 94 AH/714 CE), Sa‘id b. al-Musayyib (d. 95 AH/715 CE),
Mujahid b. Jabr (d. 102 AH/722 CE), ‘At b. Abi Rabzh (d. 114 AH/732 CE) and Tawiis b. Kaysan (d. 103
AH/723 CE). Ibid., 16:142-43.

“Ibid., 16:143,

UThid.,16:144,
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10.1.3 Capacity for Testimony (Abliyyat al-Shabadab)

After explaining these basic principles regarding testimony, Sarakhsi comes to the issue of
“capacity for testimony” (#bliyyat al-shabidab)'* and explains that it basically depends on three
conditions: intellect, memory and trustworthiness, not on religion or gender.” To take the
case of non-Muslims first, Sarakhsi says that a non-Muslim is basically competent to testify,
but his testimony in matters of religion or against Muslims is not acceptable because of

difference of religion:

Islam is not 2 condition for the capacity to testify because if a person avoids what he
believes to be probibited by his religion, his testmony is presumed to be true.
However, his report in matters of religion is not accepted because of his bias in such
matters as he believes in opposing the religion. It 1s on this basis that his testimony

against Muslims is not accepted as he believes in having enmity against them.™

As far as woman as a witness is concerned, the Shafi‘f jurists assert that woman originally is

not eligible for testimony because of defect in her intellect and memory.” They further assert

 This may be compared with the English law doctrine of wair dire (literally: to tell what is true)
incorporated in Article 3 of the Qanoon e Shahadat Order 1984: “All persons shall be competent to testfy
unless the Court considersthat they are prevented from understanding the questions put tn them, or from
givingrational answers to thnse questions, by tender years, extreme old age, disease, whetherof body or mind or
any other cause of the same kind.” The principle here is that basic competence of the witness is determined by
the capability to give rational answers to questions posed to him. This is exactly what is said by Sarakhsi and
Marghinani. Hence, when they do not accept the tesumony of women or non-Muslims in some cases, it is not
because they deny this capacity to them; rather, it is because of other reasons mentioned in the texts.

USarakhst, af-Mabsit, 16:113.

" Ihid.

** Shirhini, Mughni al-Mubiaj, 4:587-591.
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that even though the Qur'in allows the testimony of two women if corroborated by the
testimony of one man, this is not the original rule and that it is an alternate - and lesser -

form of evidence.'®

Sarakhsi refutes both of these presumptions by first asserting that originally woman is
capable of testifying, but as the Qur’anic verse explicitly mentions the possibility of her
forgetfulness, this creates a kind of shubbab in her testimony, which is why it is not
admissible in cases where the punishment is suspended by shubbab, 1.e., budiid and gqisas; and is
admissible in the rest of the cases.” He also asserts that the testimony of two women coupled
with that of one man is nor an alternative and lesser form of evidence so that it is admissible
orginally, as opposed to shabadabala al-shabadah which is admissible only in case of

necessity.”

Sarakhsi further elaborates that another basts for the Shafi'i principle is the
presumption of denial of a woman’s capacity for offer or acceptance in a contract of
marriage.” The Hanafi Scliool, explains Sarakhsi, presumes her to be competent and, as such,

she is also capable of becoming witness to a contract of marriage.”

After intellect, memory and trustworthiness, explains Sarakhsi, the capacity for

testimony rests on abliyyat al-wilayab (capacity for binding others). Hence, slaves are not

¥bid.

YSarakhsi, al-Mabsiit, 16:114. Sarakhsi has discussed this issue in more details in Kitzh al-Nikah where he
explains the Hanafi pasition about accepting the testimony of two women in the contract of marriage if it is
accompanied by the testimonyof one man, while the Shafi7 junsts do not allow this. See: 2/-Mabsit, 5:32.

# Ibid.

 Ibid.

“Tbid.
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eligible to testify as they lack the authority (wilayah) to bind others, while women are
competent to testify because the law acknowledges wildyab for them, even if their wilzyab is

naqgisab (defective) as compared to that of men:

After this, capacity for wilayah is prescribed for tesumony so that a slave is not
competent to testify even if his report in religious matters is acceptable, because
tesumony has binding character which is not found in the absence of wilzyab. Hence,
we deem the capacity of wilayzh essential in the same way as we prescribe the
[minimum] pumber [of witnesses]; and we put the femlalc witnesses in a lower
category [not accepting their testimony in some cases] as compared to men [whose
testimony is accepted in all cases] because the wildyah of women is defective [as

compared to men].*!

It may be noted here that the Hanafi jurists base the capacity for judicial post {ahliyyat al-
gada’) on the capacity for testimony so that if a person is competent to testify in a case, he is
also eligible for becoming judge in that case. Marghinani says: “The validity of judicial post is
based on the validity of testimony as both of them are forms of wilzyah. Hence, everyone
having the capacity of testimony has the capacity of becoming a judge, and whatever
condition is prescribed for testimony is also prescribed for the judicial post.” This implies

that a woman has the capacity to become judge in all cases, except hudid and gisas.” The

Tbid.,16:113.
"Marghinani, al-Hidayab, 3:117,
Bbid., 3:106.
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Shafi‘ jurists do not accept this because, as noted earlier, they do not deem her capable for
testimony except as an alternate and lesser form of evidence and also because they prescribe
for judge the wilzyah of the ruler (wilayat al-imarah) and the Prophetic tradition prohibits
appointing a woman as a ruler.*Marghinani refutes these arguments and gives a summary of

the Hanafi position on this issue which may be deemed the concluding remarks here:

The testimony of woman ts originally acceptable because she has all the prerequisites
of the capacity for testimony (abliyyar al-shabadab), ie., observing [an event] (al
mushahadab), remembering [it] (al-dabt) and narrating [it] (a/-ada’). The first of these
traits [i.e. observing] gives knowledge [of the event] to the witness; the second
[remembering] preserves that knowledge; and the third [narrating] brings it to the
knowledge of the judge. It is on this basis that her report is accepted [by all Schools of
law]. The defect in her memory because of excess of forgetfulness is compensated for
by the corroborative testimony of another woman after which only shubbah remains.

Hence, her tesumony is not accepted in cases where punishment is suspended by

shubbah B

10.1.4 The Standard of Tesumony for Various Cases

After exploring the basic principles of the Hanafi law abour testimony, a brief mention is
made here of the nisab al-shabadab (standard of testimony) for various cases as expounded by

the Hanafi School.

 “The people who assign their affair to a woman will never flourish.” Bukhari, Kidb al-Maghazi, Bab
Kitah al-Nabiyy sallallihu ‘alayhi wa sallama ild Kisra wa Qaysar. The Shafi‘ jurists base their denial of judicial
post to women on this hadith. See: Shirbini, Mughni al-Mubrsj, 4:501-502.

BMarghinani, af-Hidayab, 3:117.
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The Hanafi junsts relate the issue of nisab al-shabadah with the right affected. The

jurists generally do not talk about the right of the ruler (bagq al-imam); hence, the analysis

here 1s confined to rights other than the right of the ruler.

The first of the categories is that of the pure rights of God, that is, all the budid,
except the badd of qadbf. For the purpose of testimony, budiid are divided into two sub-
categories: the hadd of zina requires four male witnesses; while the rest of the hudid

require two male witnesses.”

The second category is that of the mixed rights of God and individual, which is

further divided this into two sub-categories:

2. where the right of God is predominant, i.e., the badd of gadhf; and
b. where the right of individual is predominant, i.e., gisas.

Both of these sub-categories require two male witnesses.”

The third category is that of the pure rights of individual, such
as nikap, talaq, hibah and the like. * This category requires two male witnesses or one
male and two female witnesses. As ta Zirpunishment also relates to the right of individual, the

jurists prescribe for it the same niszb of shahadah.”

Sarakhsi explaining the nisab of shahadah for these three categories says:

*Thid.,3:116.

7 Thid.
*Ibid.,3:116-117.
*Ibid.;Kasdni, 9:274,
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This kind of shahidab is divided into three categories from the perspective of the
number of wimesses: one of them requires four witnesses, and this is the case of zina
which attracts the punishment of badd... the other category requires the testimony of
two males, and this is the case of giszs and other punishments which are suspended by
shubbab [ie., budid); and the third category requires the testimony of two male
witnesses or one male and two female witnesses, and these are the cases which can be

proved even in the presence of shubbab [i.e., ta'7ir]®

Hence, where the night of God 1s involved (hudizd and 4isas), the punishment 1s suspended by
shubbab and as such the testimony of women 1s not admissible in these cases. The strictest
criterion 1s prescribed for the badd of zina. Sarakhsi explains the principle behind this rule 1n

the following words:

Four witnesses are not required for any other case, criminal or otherwise. The reason
for this 1s no other than the fact that Allah, the Exalted, wants to conceal the sins of
His servants and does not like the spreading of indecency (isha'at al-fahishab). That 1s
why He prescribed an extra number of witnesses in [cases related to] zina. That is also
why, as opposed 1o allegations of other crimes, He made the allegation of zina aganst
other women a cause for hadd punishment and allegation of zina against wives a cause

of imprecation (/ @n}, so that people conceal each other’s sins.”

*Sarakhsi, al-Mabsir, 16:114-15.
bid., 16:134.
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In all these cases, if the accused is a Muslim, the witnesses have to be Muslims.*> Moreover,

the judge must conduct open and secret inquiry about the trustworthiness of the witnesses

(tazkiyat al-shubud).”

The fourth category is of the cases which can generally be observed only by women,
such as defect tn the sexual organ of a woman. These cases may also be proved by the
testimony of one woman because they attract the rules of testimony as well as those of

report.”

As far as the standard of proof for siyasab offences is concerned, the jurists leave the
matter to the ruler and the judge who may decide about the admissibility of the various forms
of evidence, direct and indirect, within the parameters of the general principles of Islamic law.

This point will be elaborated below in Section 10.3

10.2 DISCOURSE IN PAKISTAN ON THE STANDARD OF PROOF

Critics of the Huood Laws in Pakistan have generally regarded the exclusion of women and
non-Muslim witnesses as discriminatory and have also targeted the emphasis on testimony
and number of witnesses instead of other forms of evidence, more particularly in the wake of

modern day technological advancements. Some critics have also quoted from classical sources

* Marghinini, «/-Hidayab, 3:117.

¥The term tazkiyat al-shubid implies secret and open inquiry about the character and trustworthiness of
the witnesses. Marghinani, al-Hidayab, 3:118.

MThid.,3:117.
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to prove that budid can be proved through the testimony of women and non-Muslims as well

as circumstantial and indirect evidence. This section analyzes these issues in a bit detail.

10.2.1 Quality or Quantity?

As opposed to this approach of the jurists, the Pakistani judiciary has asserted in many cases
that the quality of evidence is more important than its quantity. For instance, in Mubabbat v

The State, the Sind High Court observed:

Mere quantity of evidence leads us nowhere. As a rule, witnesses are weighed and not
numbered. Under Article 17 of the Qanoon-e-Shahadat, 1984, no particular number of
witnesses is required for the proof of a murder charge. Volume and weight of the
evidence may be considered together, but if there is a conflict berween the two, the

quantity will certainly give way to quality.”

This interpretation of Article 17 is not acceptable because the said Article primarily gives the
general principle that the standard of evidence is to be determined in accordance with the
injunctions of Islam as laid down in the Holy Qur'an and the Sunnab.’® Ghamidi, one of the

foremost critics of the Hudood Laws, writes:

“Mubabbar v The State, P1ID 1990 PCrL] 73 at 77.

*In Chapter Twelve of this dissertation, a thorough analysis of this Article has been made and it has
been shown that this Article prescribed the same standard of proof for Qisas which the jurists menuoned in the
manuals of Isdamic law. See Secdon 12.2.
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Nowhere does the Quran obligate the following of any determined standard of proof.
It is obvious, therefore, that crimes (in Islamic law) may he proved hy all methods
recognized by ethics and reason as heing sufficient for proving something in a legal
matter, Circumstances, medical inspections, post mortem, finger prints, testimony of
witnesses, confessions, oaths, gasamab (...) and all other similar evidences that may

lead to the proving of a crime are all recognized by Islamic law.”

This view is echoed in the Report of the Council of Islamic Ideology on Hudood Laws as
well. This sweeping statement cannot, however, be taken as correct for all cases. Crimes in
general may obviously be proved by these methods. But are we to follow the same approach
in cases of hudad as well? As already explained in Chapter Four of this dissertation, the hudid
do not fall within the general category of crimes in Islamic law and cannot be made subject to
the methods of proofs that are used for establishing crimes in general. Ghamidi himself
admits that in case of zina, the Quran does stipulate a fixed standard: “The Quran 1s adamant
here (for zina) that under all circumstances (if zinz is to be proved), the accuser has to come
up with four witnesses; failmg which, he would have no case. Circumstantial evidence,
medical reports etc., all mean nothing in this particular case.”” Why, if for zin, the usual
rules and methods of testimony and proof are abandoned for a prescribed procedure, can such

procedures not be accepted for other badd crimes? To put 1t more clearly, if we can acquire

¥ Javéd Ahmed Ghamidi; Burban (Lahore: Dar al-Ishraq, 2001), 24,
* Ibid.
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the fixed standard for one badd crime from the Qur'in, why we cannot derive 1t for other

crimes from the Sunnab or ijma?

10.2.2 Admissibility of the Testimony of Women

The critics of the jurists have presented their case in the following manner:”

First, they have tried to support their view by verses of the Qur’an exhorting Muslims
to give forth true testimonies.*® However, they have not cited any verse establishing the
validity of female testimony in cases of budid. From the traditions of the Prophert {peace be
on him), they have come up with only one incident where sexual violence was committed
against a woman during the fzjr prayer time and the accused was convicted based on the
testimony of the complainant.” Support from this tradition is problematic; firstly, because it
comes from varying chains which contradict and conflict with each other; secondly, even if
the validity of the tradition itself is granted, the woman in the case was the complainant and

not a witness; thirdly, and this will be discussed later, this incident is concerned with siyasab

and not with badd.

¥ Hashimi, Hidiid Ordinance Ka Ik J2’izah, 79-83, and 111-117

®Qur’in 2:140, 283; 4:135; 5:8; 65:2; and 70:33,

“ Abni ‘Isa Muhammad b. ‘Isa al-Tirmidhi, ¢/-Sunan, Kitab al-Hudtd, Bab Mai Ja' fi '|-Mar’ah Idha
Ustukrihay; Aba Dawid, Kitab al-Hudud, Bab al-‘Afw ‘an al-Hudiid Ma Lam Yablugh al-Sultan. The title Abu
Dawud gives to the Chapter for this hadith is very interesting, He suggests that this was not judicial decision of
the Prophet, upon him blessings and peace.
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More strangely yet, some of these critics claim that ‘A’ishah (God be pleased with her)
narrated almost a third of the legal rules.” It is quite amazing that those of this view do not
know the difference between such distinct concepts as testimony (shzhadabh) and reporting

(riwayah).”

The verse of debt, which clearly calls for the tesimony of two males, or, if two males
are not available, of one male and two females witnesses, has also been taken by some to
support the case for female witnesses. Some of them assert that this verse talks about the
‘calling forth’ of a witness and not about ‘being’ a witness.* This position is unfounded for

the following reasons:

First, the verse that stipulates the requirement of four witnesses for the offence of zinz
uses the same term t.e. fa-stashbidi.” Are we to take its meaning as ‘calling forth’ of four

witnesses there too?

Second, even if one were to grant the ‘calling {forth’ interpretation, the question sull

remains as to why only men were commanded to come forward as witnesses?

Third, why, where the testimony of women was allowed, the testimony of one male
was equaled to that of two females? How can one claim that the verse maintains that only one

of the two females called forth would testify and that the other would only ‘help’ her? Who 1s

© Hashimi, Hedid Ordinance ka Ik Ja’izab, 80.

* For distinction between Riwayab and shabadab, see: Radd al-Muhiar, 8:272-74.
“Ghamidi, Burhan, 28.

*“Qur'an, 4:15.
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to be the witness and who the aide? What position would the court take in case only one of
them 15 found to be present? If the court should give the same value to the testimony of the
witness t in the absence of the aide as it would in the aide’s presence, why was the latter

summoned for testimony in the first place?

One awkward solution presented to this problem has been that the stipulationin the
verse does not mean the testimony produced before a court and that it is to be taken as a
‘social’ instruct.* That, of course, does not help; for failure to solve a problem ‘socially’
would again compel us to refer to a court of law. But even if the above interpretation is
granted, the problem still remains as to why was such a ‘social’ instruct given in the case of
females only? That is to say, the stipulation still looks quite discriminatory with regards to

gender - an accusation which themodern apologetics want to refute.

Fourth, these efforts at an unnecessary interpretation again stem from the confusion

that Islamic law is limited to hadd punishments only. Thus, one critic says:

This law can certainly be objected to; for what are we to do if a deranged individual
were to enter a place where only women resided, or a girls’ hostel and commir the
crime of rape? Surely, the production of four male eye-witnesses in such a case would

he impossible.”

¥ Ghamidi, Burhan, 29,
¥ Hastumi, Hidid Ovdinance ka Ik Ja'izab, 78
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This is again taking the erroneous view that Islamic law does not recognize any other form of
punishment. The above mentioned individual can be satisfactonly dealt with under the
doctrine of siyasah, where the state has the power and authority to prescribe a suitable

punishment for such a heinous offence.

10.2.3 Admissibility of the Testimony of Non-Muslims

Regarding the admissibility of the testimony of non-Muslims in badd cases, some present the

following verse in support of their argument:

O you who believe! call to witness berween you when death draws nigh to one of you,
at the time of making the will, two just persons from among you, or two others from
among others than you, if you are travelling in the land and the calawniry of death
befalls you.*

This is again problematic for reasons given below:

First, one cannot say with certainty that min ghayrikum (those other than you) here

refers to non-Muslims; especially, if one looks at the last part of the verse:”

HQur’an, 5:106,
# 1t 15 for this reason that Imam Abi Ja“far Mubammad Ibn Jarir al-Tabari (d. 311 AH/923 CE), while
himself maintaining that the waords refer to non-Muslims, relates the opinion of the great Followers ‘Tkrimah {d.

105 AH/724 CE), Ibn Sirin {d. 110 AH/728 CE) and Ibn Shihab al-Zuhri (d. 124 AH/742 CE) that min
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The two (witnesses) you should detain after the prayer; then if you doubt (them), they
shall both swear by Allah, (saying): We will not take for it a price, though there be a

relative, and we will not hide the testimony of Allah for then certainly we should be

among the sinners.”

Second, the jurists who do take it to mean non-Muslims, accept the testimony only as a
special case relaxation.”” The wording of the verse also supports the interpretationnn that due
to the peculiar circumstances during travelling, this exemption was given from the general

rule of inadmuissibiliry.

Finally, those jurists who do accept the testimony of non-Muslims, still maintain that
a badd punishment cannot be awarded on the testimony of non-Muslims. ** The reason is the
same as has been pointed out earlier; that the procedure to be followed in a badd case is
different from all the other punishments. One cannot not haphazardly select rulesfrom other

areas of Islamic law and supenimpose them on hudid.

ghayrikum here means Muslims not related to the testator (Jami‘ al-Bayan ‘an Ta'wil Ay al-Qur'an (Damascus:
Dar al-Fikr, 1982), 7:85).

*®Quran, 5:106.

U Tabani, Jami* al-Bayan, 7:36

* Shurayh b. al-Harith al-Kindi, the famous judge during the reign of the rightly-guided caliphs,
accepted the testimony of non-Muslims but his stance on their testimony in hadd cases was: “Except in the case
of testation he would not accept the 1estimony of Christians and Jews as against a Muslim; and even for testation
he would only grant it if the case camne up during traveling.” Ibid., 7:84.
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10.2.4 Admissibility of Circumstantial Evidence

For accepring circumstantial evidence in a rape case and considering it a form of birzbab, the
Federal Shariat Court relied on an incident that is reported to have taken place during the
lifetime of the Prophet (peace be on him). Before we evaluate the inferences of the Court it

seems proper to briefly mention the report of the incident:

A woman went out during the time of the Prophet (peace be on him) for offering the
fajr prayer. She was grabbed by a person who had his way with her her. She made a
cryand he ran. When people came about, she informed them of what had occured. She
also came across a group of the mubajirin and told them about it. They went to
capture the perpetrator and brought the person whom she believed to he the
perpetrator. She said: “Yes, this is the one.” They brought him to the Prophet (peace
be on him). When he ordered that he be stoned, the actual perpetrator [who was
watching silently] stood up and said: “O Messenger of Allah! I am the one who did it
to her.” The Prophet said to the woman: “Go. Allah has forgiven your mistake.” He
also said good words about the first accused and said regarding the actual perpetrator:
“He has repented in such a way tbat if the wbole population of Madinah had repented

his way, it would have sufficed them.””

This incident has been narrated by different reporters, who contradict each other in some

details, but they agree on the following points:

* Tirmidhi, Kitab al-Hudad, Bab Ma Ja' fi '1-Mar’ah Idha Ustukrihar; Abi Dawad, Kitab al-Hudud, Bab
al-‘Afw ‘an al-Hudiid Ma Lam Yablugh al-Sulian.
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1. That sexual violence was committed against the woman;
. That when the woman claimed that sexual violence was committed against her,
she was not asked to bring four witnesses;
ui. That the detailed procedure for proving the badd offence was not followed; for
instance, no inquiry was made about the culprit, whether he was mubsan;
tv.  That the first accused was given punishment on the basis of circumstantial

evidence.**

The Federal Shariat Court raised some important questions concerningthis report:

Whether the first accused was awarded the rzjm punishment, or he was about to be
awarded this punishment when the actual culprit came forward> Whether he was
mubsan or ghayr mubsan? The punishment awarded to him by the Prophet (peace be
on him) was badd or tazir? Whether this punishment was actually awarded for the
purpose of being enforced, or had the Prophetic genius seen that because of the
spontaneous reaction of awarding this punishment, the actual culprit would come out
with his confession? Whether the first accused was awarded the punishment on the
basis of the tesimony of the complainant alone or on the basis of the overall
corroborative circumstances of the case? Whether that person remained silent or had
denied the allegation? If he denied the allegation, why was his denial not accepted?

Why was the woman not asked to bring four witnesses?*

* See for details: Ahmad, Hudzd Qawanin, 86-90,
BPLD 1989 FSC 95 at 126,
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It is, however, surprising that even after raising these questions the Court preferred not to

address them and proceeded to jump to conclusions. The fact remains that unless these

questions are answered, the true nature of this punishment cannot be understood and this

report cannot be used to modify the structure of the hudid as developed by the jurists, We

have the following objections on this summary treatment of the issue by the Federal Shariat

Court:

1l

1i.

This report ts used in this summary fashion by those who assert that hadd
punishment can be awarded on the basis of circumstantial evidence.* If this
report is accepted on the face of it, the above position would have to be
accepted for the hadd of hirabab as well, and not just of zing, as the Court
wants us to believe.

The report mentioned above explicitly mentions that the first accused was
awarded the punishment. Hence, it becomes necessary to ascertain if this
punishment was baddor ta’zir. If it was the badd punishment and even then the
rest of the questions are not answered, it simply implies that these questions are
not important even in cases of hudid.

Is there any other example of the Prophet (peace be on him) using his
“prophetic genius” in awarding punishment to someone with the intention of

etting the real culprit on the basis of a “spontaneous reaction”?
4 p P

* Hashimi is an example.
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iv. How could the Court ignore the most important question of the standard of
evidence?
v.  Even if the real culprit was awarded punishment on the basis of his confession,
the procedure for the confession of zina was not followed. Even then, the
Court ignored this issue and deemed it a case of hadd.”
To conclude then, instead of changing the structure of the hudid on the basis of this solitary
report, the proper way to deal with the report is to interpret 1t in such a way that it becomes
compatible with the structure of hudud, which in turn is based not only on a number of texts
but also on the relevant principles of law. Such an interpretation is not only possible but
plausible.

The woman was going for fajr prayer and was attacked near the mosque. This was
undoubtedly an act of fasadfi ’l-ard attracting the principle of siyisab. The circumstances
clearly suggested that violence was committed against the woman. It must be presumed here
that the woman was complaining about violence, even if it was in the form of sexual assault,
and was not specifically alleging the offence of zina. Thus, the allegation did not attract the
rules of zinz and gadhf. This becomes the basis for absolving the woman from the liability of

bringing four witnesses or facing the gdhf punishment.

¥ It may be noted here that appeal was preferred to the Shariat Appellate Bench of the Supreme Court
against this decision and, as the Constiution has it, when appeal is preferred apainst the decision of the Federal
Shariat Court, the operation of the decision is automatcally suspended and it does oot require a stay order by
the Supreme Court. It is unfortunate that the Shariat Appellate Bench of the Supreme Court could not decide
the fate of the appeal in 23 long years! In the meanwhile, the law on which the Federal Shariat Court had given
this decision has been changed by the Protection of Women Act in 2006. Heoce, the Rashidz Patel judgment is
now redundant.
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The only question that remains unanswered is: can circumstantial evidence prove a

siyasah offence?

10.3 ADMISSIBILITY OF CIRCUMSTANTIAL EVIDENCE IN S7YASAH CASES
In Pakistan, the discourse on the crime of rape has given birth to three different approaches

to the issue of standard of proof for this crime:

- Traditional scholars, who consider rape as a form of zing, insist on the standard of
proof for the offence of zina as determined by the jurists;

- Mawlana Islahi and his disciples suggest that rape 1s a form of hirzbab and that 1t does
not have any prescribed standard of proof; hence, they leave the matter to the
discretion of the judge;™

- The drafters of the Offence of Zina Ordinance 1979 have tried to tread the middle
path by envisaging that if the offence of zina bil-jabr was proved by the standard of
proof for hadd, it will attract the hadd punishment; otherwise, it will be punishable

with 12’77

* The grounds for this opinion have already been discussed in the previous Chapter.

* Police interpreted this law to mean that the allegation of zing bil jabralso attracted the rules of gadhf.
Thus, an apparent victim of this crime would also face the charge of gzdhfif she could not prove the allegation,
This was, however, a misinterpretation of the law. Section 3 of the Offence of Qazf ordinance definesgazf
[gadhf] as:“Whoever...makes or publishes an imputation of zinz concerning any person...is said...to commit
gazf"Section 2 of this Ordinance explains that the zina given in the definition above will be raken to mean the
one defined by the ordinance itself. This makes it clear that an accusation of zinz b aljabr could not be called
gadhf. If the police or the subordinate courts were in the practice of calling it as such, this flaw at least should not
be attributed to the Ordinance.
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In the previous chapter, it has been suggested that a siyasab offence of ‘sexual violence’ can be
created which will not attract the rules of hudid, including the nisab of shabadah. It is time
now to see if the jurists allow siyasah punishment on the basis of circumstantial and indirect

evidence.

If one examines the instances where the Prophet (peace be on him) awarded a
punishment and the jurists referred to 1t as siyasah, one finds that in many of these cases the
conviction was hased on circumstantial evidence or previous record of the conwvict. A glaring

example is the following case.

10.3.1 A Prophetic Precedent

During the time of the Prophet (peace be on him), a woman was found seriously injured and
when asked about the culprit she could not pronounce his name; people repeated names to
one of which the dying woman nodded. This was considered conclusive proof against the
culprit who was given death for murdering the woman. The illustrious Sarakhsi commenting

on this incident, says:

The true purport of this report is that the punishment was awarded as siyasab; because
the perpetrator was spreading evil in society (fasad fi *l-ard) and was well-known for
such activities. This is evident from the fact that when the woman was found seriously
injured, people asked her about the culprit and mentioned many names which she

rejected by the movement of her head and finally when the name of that Jew was
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mentioned she nodded in affirmation. Obviously, only those who are well-known for
such activities are mentioned on such occasions and, in our opinion, the ruler can give

death punishment to such a person under the doctrine of siyasah.*

This implies that in cases of siyasab, any kind of evidence that satisfies the court can be
deemed admissible.*’ Thus, siydsab punishments can be awarded on the basis of the testimony

of women alone, or of non-Muslims alone, or circumstantial evidence.

10.3.2 Conditions for Circumstantial Evidence

It may be noted, however, that before awarding punishment on the basis of circumstantial
evidence, the courts have to ensure that certain conditions have been fulfilled. In Mubababt v

The State referred to above, the Sind High Court mentioned the following conditions:

A conviction may be based on circumstantial evidence alone, but to establish an

offence by circumstantial evidence four things are essential:

1. The circumstances from which the conclusions are drawn should be fully
established.

n,  All the facts must be conststent with the bypothesis.

@Al Mabsiat, 26:126.
* As shown in Section 4.3.2 of this dissertation, the jurists cite many examples from the cases decided
by the Prophet (peace be on him) or his Companions wherein the strict criteria of evidence mentioned above for

the budid, gisds or ea'zir, were not observed. In all such cases, the punishment awarded is termed siyasah by the
Hanafi jurtsts.

240



iii.  The circumstances should be conclusive in nature and tendency. The
circumnstances should, to a moral certainty, actually exclude every hypothesis,

but the one proposed to be proved.®

As far as the siyasab offences are concerned, this view is acceptable to the jurists. For the cases

of budid,qisas and t2Zir, they hold that quantity is as important as quality.

CONCLUSIONS

Hanafi School accepted testimony as a form of proof because of some texts of the Qur’an and
the Sunnab and then developed detailed standard of testimony (niszb al-shabadab) for the
budid, gisas and ta‘zir, the areas covered by the nights of God, the joint rights and the rights
of individual, respectively. It left for the ruler the standard of evidence for siyasab as this area

related to the rights of the ruler.

The standard of evidence for hudid, gisas and tz%ir is immutable and, hence, quantity
of witnesses in these cases 1s as important as quality of the testimony. Resultantly, these
offences cannot be proved through indirect or circumstantial evidence. As siyasah, or general
criminal law, falls within the domain of the ruler, he ~ or the court - may consider indirect or
circumstantial evidence admissible in this area and may even allow death punishment on this

basis provided it fulfills other rational and logical requirements.

““Mubabbat v The State, PLD 1990 PCrL] 73 at 78.
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CHAPTER ELEVEN:ISLAMIZING THE PAKISTANI LAW ON HOMICIDE

INTRODUCTION

Islamizing the Pakistani law on homicide has proven a comparatively difficult task as it took
almost eighteen years to permanently replace the provisions of the Penal Code with those of
the Qisas and Diyatr Act.! This chapter first briefly presents a summary of the old law on
homicide and then traces the various stages in the process of Islamization from the decision of
the Shariat Bench of the Peshawar High Court against the old law in 1980 till its permanent
replacement by the Qisas and Diyat Act in 1997. After this it gives a summary of the new law
about homicide and frames issues which shall he analyzed in the next chapter. It is shown that
successive governments tried to evade the inevitable task of amending the law on homicide
and it was finally under intense pressure from the supenior judiciary when the government
half-heartedly changed the law. Even so, it has tried to retain some of the important
principles of the old law and, thus, the unnatural amalgamation between the old and the new

law has been identified as the main cause of incoherence and inconsistency in the system.

! The Hudood Ordinances were promulgated in 1979 while the Qisas and Diyat Act was passed by the

Parliament in 1997.
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11.1 HSTORICAL DEVELOPMENT OF THE LAW ABOUT QISAS AND DIYAT
Like the Pakistani law about blasphemy and rape, the historical development of the law of

homicide will also be traced from the promulgation of the Indian Penal Code (TPC) in 1860,
because it is that law which remained enforced in Pakistan till the promulgation of the first
Qisas and Diyat Ordinance in 1990,” and it was this law the Islamicity of which was
challenged before the Pakistani superior judiciary during the Ziaulhaq regime and afterwards.
Moreover, the procedural aspects’ of this offence were governed by the Code of Criminal
Procedure (CrPC) 1898 and some provisions of this Code were also later amended so as to

bring them into conformity with Islamic law.

11.1.1 From 1860 to 1980: Provisions of the Penal Code
The IPC (later the Pakistan Penal Code or PPC) dealt with the offence of homicide in

Chapter XVI under the broader concept of “Offences Affecting Human Body”.*

The offence of ‘culpable homicide’ was defined in the following words: “Whoever
causes death by doing an act with the intention of causing death, or with the intention of

causing such bodily injury as is likely to cause death, or with the knowledge that he is likely

*Ordinance VII of 1990.
> These included issues such as if the offence was bailable or not, cognizable or aoo-cognizable,

' The Chapter consisted of Sections 299 to 377, but the Qisas and Diyat Ordinance replaced only
Sections 299 wo 138.
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by such act to cause death, commits the offence of culpable homicide.™ This offence could

convert into “murder” in four situations, namely:*

» If the intention of causing death was present;
» If the intention of causing such bodily injury was present which was likely to cause
the death of the person;
o If the intended bodily injury ordinarily caused death;
o If the act was so imminently dangerous that it must, in all probability, cause
death.’
There were, however, five exceptions from this definition of ‘murder’, which meant that in

five situations, culpable homicide would not amount to murder. These exceptions were:

¢ Grave and sudden provocation;®

e Exceeding the limits of the right of private defense;’

*Repealed Section 299 of PPC. It still remains operative in the IPC.

‘Repealed Section 300 of PPC.

7 A cursory look at the definitions of gati-e-amd and shibbe-gamd in the new law reveals that these
definitions heavily rely on the old provisions of PPC regarding culpable homicide and murder.

® This defense was restricted by three provisos mendoned in the Section. It may he noted that even
though these provisions have been repealed, the judges still consider the defense of grave and sudden provocation
in many cases, including bonor killings. How can this be explained? See: Nyazee, General Principles of Criminal
Law, ...

? Section 100 of PPC mentions the situations in which exercising the right tn private defense a person
may cause the death of the assailant. One of such situations is when “such an assault as may reasonabiy cause the
apprehension that grievous hurt will otherwise he the consequence of such assault”. Interestingly, PPC now does
not contain a definition of “grievous hurt” as the new provisions divide burt initially into five categories of itlaf
e-udw, itlaf-e-salabiyyar-e-udw, shafjiah, jurbh and other types (Section 332) and then divides shajjebh and jurh into
many sub-categories (Sections 337 to 337-F). Which of these hurts can he called grievous hurt for the purpose of
Section 100 PPC? It is up o the courts to decide!
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e Exceeding the limits of the authority conferred by law on a public servant
provided he committed the act in good faith;
o If it was commutted in a sudden fight without premedirtation; and
e When the victim takes the risk of his death.”
The punishment for murder was death or life imprisonment along with fine." Furthermore,
under the provisions of the CrPC, the offences of culpable homicide and murder were non-

compoundable.”

This law remained in force in Pakistan even after the 1977 Revolution when the
Martial Law regime declared its intention to Islamize the Pakistani criminal law. The focus of
the government was on the laws relating to the hud#d offences and for some reasons the law
of homicide was neglected and it was only because of pressure from the judiciary that the

government finally had to amend it. This is explained in the next sections of this chapter.

' Section 302 (c) of PPC provides for the punishment of imprisonment for gatie-amd “where according
to the injunctions of Islam the punishment of gisgs is not applicable™. Does this Section apply to situations
mentioned in Section 306 of PPC “cases in which gati-e-amd is not liable to gisas™ The Supreme Court in Ali
Mubammad v Ali Mubammad and Another, PLD 199 SC 274, answered this question negatively and concluded
that Section 302 (¢ is applicable in situadons which were mentioned as exceptions to Section 300 before the
promulgadion of the Qisas and Diyat Ordinance, i.e., the five situations mentioned here in the text. This is a
strange conclusion because these exceptions were based on tbe principles common law while Section 302 (0)
refers to the injuncuons of Islam.

"' Repealed Section 302 of PPC.Punishment for culpable bomicide not amounting to murder was given
in Secuon 304,

* Schedule II of CrPC contained these features and has been amended by the provisions of the Qisas
and Diyat law.
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11.1.2 Gul Hasan v The Federation of Pakistan

In Chapter Six of this dissertation,” it has been briefly mentioned that in 1979 General Zia
promulgated the Hudood Ordinances and simultaneously established the ‘Shariat Benches’ in
the High Courts which had the jurisdiction to nullify a law which it found repugnant to ‘the

injunctions of Islam as laid down in the Holy Qur'an and [the] Sunna?’.

In the same year, Gul Hasan Khan, who was condemned to death under Section 302 of
PPC, challenged through a ‘Shariat Petition’ in the Shariat Bench of the Peshawar High
Court -the compatibility of the provisions of the said section and many other related
provisions of PPC and the Code of Criminal Procedure 1898 with the principles of Islamic
law." His main contention was that under the principles of Islamic law the offence of murder
was compoundable by the consent of the legal heirs of the victim, while Section 302 of PPC
and the related provisions of CrPC were directly in conflict with these principles. Another
petitioner, Alam Khan, had also filed a petition® in the same court praying for similar
declaration that the law was repugnant to the Islamic injunctions as it did not allow the heirs
of the vicim to pardon the offender or conclude 2 compromise with him. The two petitions
were joined together. After a thorough analysis of tlie literature on the issue, the Court

concluded:

13 Gee Section 6.2.1 of this dissertation.

“Shariat Petition no.7 of 1979 in the Peshawar High Court. The Petitioner challenged Section 302 of
PPC and Sections 401, 402 and 403 of CrPC. These provisions dealt with the powers of the Provincial
Government and the President regarding remission, suspenston and commutation of sentences.

*Shariat Petition no.13 of 1979 in the Peshawar High Court,
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We entertain no doubt that the holy Quran, all the authentic compilations of the
Hadis [sic.]), the great Imams and the jurists who followed them 1o date are unanimous
on the point that an offence affecting the buman body can be disposed of on the basis

of a pardon or on payment of diyat by the person affected, if he is alive, or in case he is

dead, by his heirs."

The Court, therefore, directed the Government to amend the impugned provisions of the law
within two months of the announcement of the judgment.”The Government went on appeal
against the decision of the Peshawar High Court Shanat Bench to the Supreme Court, which
could dispose of the case only in 1989. That decision will be briefly examined below. In the
meanwhile, the Shariat Benches of the High Courts were abolished and the FSC was
established. All the petitions pending before the Shariat Benches were transferred to the FSC.
Some of these petitions had challenged the provisions of Section 302 PPC and other related
provisions before the Shariat Benches of the Lahore High Court and the Sind High Court.™
The FSC clubbed these petitions in another famous case titled Mubmmad Riaz v The Federal

Government of Pakistan” and gave its decision on them, which is analyzed below.

¥ Gul Hasan Kban v The Government of Pakistan, PLD 1980 Pesh 1.

Ibid. The judgment was announced on October 1, 1979.

1% Shariat Petition no. 15 and 69 of 1979 and 9 of 1980 in the Lahore High Court; and Shariat Petition
no. 1, 2,12 and 20 of 1979 and 4 and 7 of 1980 in the Sind High Court.

PMubammad Riaz v The Federal Government of Paksitan, PLD 1980 FSC 1. Significantly, this was the
first reported case of the FSC.
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11.1.3 Mubammad Riaz v The Federal Government of Pakistan

The foremost issue before the FSC was: could it re-examine an issue already adjudicated upon
by the Shariat Bench of the Peshawar High Court and was now pending adjudication by the
Supreme Court of Pakistan?® Although the five-member Bench was divided on the issue,
Justice Aftab Hussain who wrote the lead judgment supported by Justice Salahuddin Ahmed,

Chairman of the Bench, moved on to re-evaluate the issue.

The Court was also divided on the compatibility of the provisions of PPC and CrPC
with the Islamic injunctions. Thus, Justice Hussain concluded that for intentional murder,
Islamic law provided two options, namely, gisas or diyat.’' Thus, he was against the option of
‘pardon’ or complete waiver of the punishment. Justice Karimullah Khan Durrani, who was
also member of the Shariat Bench of the Peshawar High Court, had reiterated his position in
Gul Hasan that pardon was also one of the options given by Islamic law.* Justice Zakaullah
Khan Lodhi, on the other hand, emphasized the need of ifrihad on the issue asserting that the
Quranic verses and the Prophetic traditions were given in a particular tribal context and that
the new realities of the modern world necessitated reinterpretation of these sources.” In any
case, the Court decided by a majonty of three to two that the provisions of Section 302 were

against Islamic injunctions.

¥ Interestngly, one of the members of the Bench in FSC, Justice Karimullah Khan Durrani, was also
member of the Shariat Bench of the Peshawar High Court in Gul Hasar.

HPLD 1980 FSC 1 ar 23,

1bid., at 53.

Ibid., at 46-47.
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11.1.4 The Federation of Pakistan v Gul Hasan Khan

The two cases analyzed above came for examination before the Shariat Appellate Bench of
the Supreme Court, which gave its verdict on both of them along with nine other appeals in
Federation of Pakistan v Gul Hasan Kban.?* The five-member bench was headed by
Muhammad Afzal Zullah, Chief Justice of Pakistan; and comprised Justice Nasim Hasan
Shah, Justice Shafiqur Rehman, Justice Pir Muhammad Karam Shah and Justice Muhammad
Taqi Usmani. The unanimous judgment, written by Justice Karam Shah, declared, inter alia,
that the provisions of Chapter XVI of PPC (Section 299 to 338) were repugnant to the Islamic
injunctions and asked the government to amend the same by March 23, 1990, failing which

the law would cease to effect after that date.”®

11.1.5 The Federation of Pakistan and Another v The Government of NWFP and
Others

A serious legal crisis ensued when the Government did not amend the law by the deadline
given by the Supreme Court. Just a day before the end of the deadline, the Government
succeeded In getting extension from the Supreme Court 1ill May 30, 1990. On that date, the
Government again sought extension for six months but the Court granted it time till June 6,
1990. Later, the Court granted indefinite extension after which the Government filed a

review petition in the Supreme Court praying for reconsidering the decision given by the

“Federation of Pakistan v Gul Hasan Kban, PLD 1989 SC 633. The Court disposed of eleven appeals in
this case, two of which were flled by the Government against the above-mentioned two cases while the
remaining nine appeals were file by private citizens.

BPLD 1989 SC 633.
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Supreme Court in Gul Hasan and other related cases.” During the proceedings of the case
titled The Federation of Pakistan and Anotber v The Government of NWEP and Otbers,” the
Supreme Court made it clear that it was not willing to give the Government more time
particularly when the Attorney-General also conceded that the Government was prepared 1o

amend the impugned law.

Thus, the caretaker government had to come up with an Ordinance in September
1990 which was re-promulgated twenty times tll was enacted by the Parliament in April
1997.% The role of the various successive governments from 1980 till 1997 will be briefly

discussed in the next section.

11.1.6 From 1980 to 1997: Efforts to Avoid the Inevitable
The first draft of the “Qisas and Diyat Ordinance” was prepared by the Council of Islamic

Ideology (CII) under the Chairmanship of Justice Afzal Cheema in 1979 along with the draft
of the Hudood Ordinances® but while the Government immediately promulgated the
Hudood Ordinances it sent back the draft Qisas and Diyat Ordinance to the CII. In 1980,

when Justice Tanzil-ur-Rahman became the Chairman of the CII, he succeeded in preparing

*In the meanwhile, the National Assembly was dissolved by the President and a caretaker government
was established for minning the affairs of the government till the new government took its charge after fresh
electons.

¥ The Federation of Pakistan and Another v The Government of NWFP and Otbers, PLD 1990 SC 1172.

* Tahir Wasu, The Application of Islamic Criminal Law in Pakistan (Leiden: Brill, 2009), 165.

®CIl Annual Report 1979. See also: Wasn, The Application of Islamic Criminal Law in Pakistan, 116.
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the draft Ordinance and placing it before the President/Chief Martial Law Administrator.”
The draft was sent to the Ministry or Religious and Minority Affairs, Ministry of Law and
the Ministry of Interior as well as the Provincial Governments for seeking their comments.
Later it was also sent to Women’s Division in the Research Wing of the Secretariat,
Government of Pakistan.” In 1981, the CII came up with another (third) draft of the
Ordinance accommodating some of the suggestions of the various critics of the first two
drafts.”? The earlier draft prepared had three kinds of murder: ‘amd, shibb-¢-amd and khata’,
while the new draft added the fourth category of gat! bis sabab. Significantly, both the drafts

had provisions about %gilzh.”
P aq

The Draft Ordinance of 1981 was tabled in the Federal Council (Mgjlis-e-Shoora) in
January 1982. The Council referred it to the Select Committee of Law and Parliamentary
Affairs. After the Commirtee came up with its report, the Council sent the draft to another
Standing Committee. The report of this Committee was at variance with that of the previous
Committee. Hence, the Draft along with both the reports was sent to a third Commitree for
final recommendations. The report of even this Committee did not satisfy the Council and

yet again it constituted another Committee for improving the Draft. In July 1984, finally, the

*CII Report Annual 1980.

M Wasti, The Application of Ilamic Criminal Law in Pakistan, 122-130.

CH Report Annual 1981, Wasti finds 136 differences in the two drafts. The Application of Islamic
Criminal Law in Pakistan, 130,

*agilab is the term referred to the allies and supporters of a person who come to his aid when he is in
need. Islamic law puts on them the burden to share the liability for payment of dfyab in case of gatl-i-kbata’. See
for an explanation of the principle of vicarious liability on which this rule is based: Sarakhsi, a/-Mabsat, 26:74-76.
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Council passed the Draft after a hot debate on many of its provisions.™ The President,

however, did not promulgate the new law and the 1ssue lingered on.

In February 1985, elections were held for the National Assembly as well as the
Provincial Assemblies. The newly elected National Assembly, with Muhammad Khan Junejo
as the Prime Minster, did not debate the law about gisas and diyat. In 1988, fresh elections
were held but again the proposed law never came up before the new Parliament when Benazir
Bhutto was the Prime Minister even when, in 1989, the Supreme Court declared in Federation
of Pakistan v Gul Hasan Khan that the provision of Chapter X VI of PPC were repugnant to
Islamic injunctions and directed the Government to amend the same till March 23, 1990. The
time was later extended till June 6, 1990, after which the Government filed a review petition
which was dismissed by the Supreme Courrt in August 1990 and the caretaker government of
Prime Minister Ghulam Mustafa Jatoi had to promulgate the Qisas and Diyat Ordinance in

September 1990.%

On 13 October 1990, the Criminal Laws (Fourth Amendment) Bill was tabled in the
newly elecied National Assembly led by Mian Muhammad Nawaz Sharif as the Prime
Minister, which referred it to a Standing Committee. The report of the Committee was
presented to the Assembly in June 1993 by which time the Ordinance was re-promulgated

twelve times.” In July 1993, the Assembly finally passed the Bill but a week later the

* Wastl, The Applicarion of Islamic Criminal Law in Pakistan, 145-157.
3Qrdinance VII of 1990.
* Wasti, The Application of Iilamic Criminal Law in Pakistan, 159.
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Assembly was dissolved after which new elections were to be held. Hence, the Bill never
converted into an Act of Parliament. Again, from 1993 to 1996, the new Parliament with
Benazir Bhutto as the Prime Minister never once discussed the provisions of this law and

Ordinances continued to be promulgated from time to time.

In February 1997, after fresh elections Nawaz Sharif became the Prime Minister for
the second time. In April 1997, the Criminal Laws (Amendment) Act was passed by the
Parliament by virtue of which the provisions of Sections 299 to 338 of PPC were

permanently replaced with the law of giszs and diyat.”

11.2 THE NEW LAW OF QISAS AND DIYAT

The new law is primarily based on the expositions of Hanafi jurists, although some of its
provisions are in conflict with the established norms of the Hanafi School - or any other
school of Islamic law for that marter. For instance, the new law does not have any provision
about Ggilah, while all schools of Islamic law agree that in case of unintentional murder it s

the %gilab which pays the diyar 10 the legal heirs of the victim.* In this section, a brief sketch

¥ Act T1 of 1997.

*¥The absence of Ggilah in the law has made the burden of diyat too cumbersome on the convict. The
excuse that @gilab could only be determined in a tribal setup is not acceptable as the jurists have discussed the
principles of ‘creating’ “gilab in non-tribal setup right from the period of ‘Umar, God be well-pleased with him.
Moreover, diyab and @gilah are inexplicably related with each other and if one of these is absent the other
cannot be imposed. Finally, in case of the absence of Fgilab for a paricular person, the whole Muslim
community acts as his Fgilab. Hence, in such an eventualiry, the liability for the payment of diyah is to be borne

by the bayt al-mal.
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of the Hanafi law on the issue is given after which it is compared with the new law found in

Chapter XVI of PPC now.

11.2.1 Kinds of Qatl

The Hanafi law has divided homicide into five categories:™ ‘amd, shibh al-‘amd, kbata’, shibb
al-khata’ and bi al-sabab® The first of these - ‘amd - requires the intention to kill on the part
of the offender,” while shibb al-amd requires the intention to hurt even if it results in the
death of the victim.* As is obvious, the cla.sslification revolves around the notion of
“Intention”. This intention, according to the Hanafi jurists, is known through the weapon
used for the offence.*Kbata’ involves no intention to kill or hurt, although the intention to
act is present™ and that act causes the death of the victim because of a mistake of act® or

mistake of fact* on part of the offender. As far as shibb al-kbata’ ts concerned, it does not

¥ Sarakhsi, af-Mabsit, 26:67.

“Shibh al-kbata’ or jari majrd al-kbata’, though attracts the rules of kbata’, is different from khata’ insofar
as it does not involve ‘intention to act’ on the part of the culprit. In kbata’, the intention to act is fouud along
with a ‘mistake’. Ibid., 26:78. See also Section 318 of PPC for the definition of qat/-<e-khata.

' See Section 300 of PPC defines gati-eamd in the following words: “Whoever, with the intention of
causing death or with the intention of causing bodily injuryto a person, by doing an act which in the ordinary
course of nature is likely to cause death,or with-the knowledge that his act is so imminently dangerous that it
must in all probabilitycause death, causes the death of such person, is said to commit qatl-e-amd.”

* Section 315 of PPC definesqat! shibb-e-amd as: “Whoever, with intent to cause harm to the body or
mind of any person, causes the death ofthat or of any other person by means of a weapon or an act which in the
ordinary course ofnature is not likely to cause death is said to commit qatl shibh-i-amd.”

 For details on the kind of weapon proving the intention to kill, see: Sarakhst, 2/-Mabsat, 26:146-150.

* Following is the definition of gatle-khais given in Section 318 of PPC: “Whoever, without any
intention to canse death of, or cause harm to, a person causes deathof such person, either by mistake of act or by
mistake of fact, 15 said to commit qatl-i-khara.”

* For explain mistake of act, Section 318 gives the following illustration: “A aims at a deer but misses
the target and kills Z wha is standing by, A is guilty ofqatl-i-khata.”

* Sectioo 318 explains mistake of fact with this illustration: “A shoots at an object 1o be a boar but 1t
turns out to be 2 human being. A is guilty ofqatl-i-khata.”
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involve even the intention to act and is generally illustrated through the example of a mother
who is asleep and turns over her baby who dies of suffocation.¥Qazl bi al-saBab involves an
unlawful act on the part of the offender without the intention to cause death or hurt bur it
results in the death of the victim partly because of negligence on the part of the latter.* These

various kinds of g4t/ have been explained through Table 4.1.

Qatl shibbh al-kbata’ 1s not found in the new Pakistani law and the definitions of amd
and shibh al-amd are borrowed from the old provisions of PPC,* which is why they do not
have any reference to the weapon used for the gatf; although in the Hanafi law it is the

weapon that determines the existence or non-existence of the intention to kill.

11.2.2 Legal Consequences of Qatl

As far as the legal consequences of the various kinds of gat/ are concerned, Hanafi jurists

concentrate on six issues: punishment in the hereafter,” expiation,”gisds, diyat, consideration

¥ Sarakhsi, d-Mabsit, 26:78.

“Thid., 26:223-230.

* The old Section 299, repealed by the Law of Qisas and Diyat, defined ‘culpable homicide’ as:
“Whoever causes death by doing an act with the intention of causing death, or with the intention of causing such
bodily injury as is likely to cause death, or with the knowledge that he is likely by such act to cause death,
comnits the offence of culpable homicide.” As is ohvious, the definirions of gatle-#md and shibb-e-amd are based
on this definition, not on the definition given by the Muslim junsts.

® This depends on whether the act is 4fso 2 sin (ithm) or not. While “md is undoubtedly one of the
maost serious sins, the same cannot be said of &bata’, although the sin of negligence may be found there as well.
Hence, the jurists had 1o discuss the various aspects of the issue.

" As noted Section 4.1.2 of this dissertation, expiation is ‘ihidab (worship) as well as
‘ugiibab(punishment). It may also be noted here that while according to the Shafi'1 jurists as the Qur’in imposes
expiation in case of kbata’, 1t is 4 priori imposed in case of amd (Mughni al-Mubtaj, 4:138), while the
Hanafijurists hold that the rule of expiation is not applicable in case of 2md because it has not been mentioned
in the verses and traditions prescribing the consequences of ‘md and it cannot be added by analogy (Sarakhsi, 4/-
Mabsaz, 27:84-87).
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for compromise and deprivation from share in inheritance or will of the victim. The
discussion here is confined only on the worldly consequences which fall in the domain of the

gadi, not the mufti. Thus, the first two are excluded from discussion.

Hanafi jurists hold that 2md is primarily punishable with gisasand that diyat can be
imposed on the murderer only in two cases: where gisas cannot be enforced because of a
shubbab or where the heirs of the victim and the culprit conclude a compromise for waiving
the 4is@s in consideration of the payment of diyat,” Similarly, the parties may agree on any
other lawful badal al-sulh.> Furthermore, the convict is deprived of the share in inheritance

from, or will that was made in his favor by, the victim.*

The punishment of giszs is not imposed for any other kind of gatl. All the various

kinds of gat/ are primarily punishable with dfyat, but there are two points worth considering:

- the value of diyat in case of shibb al-amd is much higher than that of diyat in the
rest of the three kinds of gat/; in the former case, it is mughallazah while in the

tauer it is mukbaffafah;” and

52 Sarakhsi, z/-Mabsiit, 26:68. In this larer case, diyat is actually hadal alsuib as it is a result of a
compromise settlement between the parties. Ibid.

* Ibid.

* The Prophet, upon him hlessings and peace, said: “The murderer shall not inherit [the deceased]”
(Abt ‘Abdillah Muhammad b. Yazid Ibn Majah al-Qazwini, Sunan, Kitb al-Diyat, Bab al-Qanl La Yarith).

% The stacdard form of diyab is 1o pay cne hundred camels. In case of diyzh mughatlazab the number of
the camels remains the same but the age of some camels is more than those in the ordinary dzyah which is why it
is called rmughallazab (stricter). Apart shibb al-amd, in all other cases diyab is mukbaffafzb and apart from the
diyek in the forms of camels the other two forms of dfyzh (one thousand gold dinars and ten thousand siiver

dirhams) are not subjected to taghliz, i.e., their amount is not increased in case of shibb al-'amd (Marghinini, 4/
Hidiayah, 4:460).
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- diyat in these cases is paid by the %gilah, while in case of 4md - when diyar is
imposed - it is paid by the convict.*®
According to the Hanafi jurists, in all cases of gat!, except gatl bi al-sabab, the culprit is

deprived of the share in inheritance and will of the victim.”

As far as the legal consequences of badal al-sulh - such as the amount of badal al-sulb,
mode of payment, person(s) liable for payment, distribution among the heirs of the victim
and the like - are concerned, they depend on the terms and conditions of the compromise

sertlement.*

As noted earlier, Pakistani law does not have any provision about %gilah which makes
the whole law of diyar questionable from the perspective of Islamic law. Moreover, Pakistani

law does not distinguish between the diyat of the various kinds of gatl.

11.2.3 Séyasab Punishment for Qat

Hanafi jurists give passing remarks to the punishment of siyasah while discussing the tssues
relating to the offence of gatl. Thus, for instance, the official position of the Hanafi School is
that if a person is killed with a heavy stone, it is not @md.” In some narrations, it is reported

that the Prophet (peace be on him) had the head of a murderer crushed who had done the

% Sarakhsl, al-Mabsit, 26:68-72.

*Ibid., 26:68 and 76-78.

%*Ibid., 26:70-72.See Table 4.2 for the legal consequences of the various kinds of gat! in the Hanafi law.
% Sarakhsi, af-Mabsiiz, 26:73.
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same to his victtm. Sarakhsi says that this punishment was not gisas but siyasah. His extract is

again reproduced here:

The true purport of this report is that the punishment was awarded as siyaszb; because
tbe perpetrator was spreading evil in society (fasad fi l-ard) and was well-known for
such activities. This is evident from the fact that when the woman was found seriously
injured, people asked her about the culprit and mentioned many names which she
rejected by the movement of her head and finally when the name of that Jew was
mentioned she nodded in affirmation. Obviously, only those who are well-known for
such activities are mentioned on such occasions and, in our opinion, the ruler can give

death punishment to such a person under the doctrine of siyasah.®

This proves that the culprit of shibb al-'amd can be given death punishment under the
doctrine of siyasab. Similarly, in a narration, the Prophet (peace be on him) is reported to
have said: “We will drown the one who drowns another.” * Marghinani says that this
punishment can be given by way of siyassh, not gisas.* Hence, the rules of siyassh remain

applicable notwithstanding the application of the rules of giszs and diyat.

Pakistani law has accepted this principle and applied it extenstvely. Some significant

aspects of this principle will be examined in the next section.

*Tbid., 26:126.

8 The tradition is deemed weaker as it is narrated only by Bayhaqi in his Sunan, Kitab al-Jinayar. See
for details: Jamil al-Din Abi Muhammad ‘Abdullzh b. Yusuf al-Zayla‘i, Nash af-Rayab li-Abadith al Hidizyah, ed.
Muhammad ‘Awwamah (Jeddah: Mu’assasat al-Rayyin, n.d.), 4:34344.

* Marghinani, &/-Hidzyab, 4:447.
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11.2.4 Two Kinds of Death Punishment for Qatl-e-Amd

Under Pakistani law, death punishment can be awarded for gatl-e-emd in either of two forms:
by way of gisasor by way of ta'zir. The principle is: that if the offence is proved through the
standard of evidence prescribed in Section 304, death punishment is awarded as gisas; and if
the offence is proved through other kinds of evidence, death punishment may be awarded as
1a'z7r.” Interestingly, Section 304 does not provide any specific standard of evidence, apart

from the confession of the accused, and refers for this purpose to Article 17 of the Qanoon-e-

Shahadat Order, 1984.%

The conclusion, then, is that if the offence of gatl-e-amd is proved through the
confession of the accused or the standard of evidence prescribed by Article 17 of the Qanoon-
e-Shahadat Order, only then death punishment is given as gisas; ordinarily, death pumshment

is given on the basis of other kinds of evidence and as such it is not giszsbut t4%17.%

Sections 309 and 310 of PPC give rules about the watver or compounding of the right
of gisas.* These are obviously not applicable to death punishment as t4%ir. For suspending

the death punishment awarded as tz%ir, Section 345 of CrPC provides the mechanism of

% See Section 302 (a) and (b) of PPC.

* Section 304 (1) of PPC says: “Proof of qatli-amd shall be in any of the following forms, namely: (a)
the accused makes before a Court competent to try the offence a voluntary and trueconfession of the
comrmission of the offence; or(b) by the evidence as provided in Artcle 17 of the Qanoon-e-Shahadat, 1984 (P.O.
No.10 of 1984).

% This issue will be explained in a bit detail in the next Chapter in Section 12.2.

* The main difference between waiver {2fw) and compounding {s«#b) is that the former is done without
a material consideration (%wad) while the latter is done in lieu of 2 material consideration. See: Marghinani, #/-
Hidayah, 4:442.
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“composition” instead of “compounding”.¥ As opposed to compounding which can be made
effective by any one legal heir of the victim, composition requires the consent of all legal
heirs. Thus, if only one of the legal heirs refuses to enter into compromise with the offender,

death punishment awarded as ¢4 Zir cannot be suspended.

Section 311 gives yet another important principle in this regard. It authorizes the
court ro award death punishment as 4 Zir to the offender even if all the legal heirs conclude a
compromise with him if he committed murder in such a way that it amounted to faszd fil

arz.®

This law poses many serious questions from the perspective of Islamic law, which will

be analyzed in detail in the next part of this chapter.

CONCLUSIONS

The Pakisrani legal regime on gatl-¢-amd has come into existence as a result of a half-hearted
reconciliation between the Parliament and the judiciary and is based on an unnatural
amalgamation of the principles of two distinct legal systems. In particular, the definition of

gatl¢-amd, the nature and scope of tazi7, the two parallel regimes of gisas and ta2zr and the

5 The implications of the difference between the two terms are explained in the next Chapter in Section
12.4,

% Section 311 defines the term in the following words: “For the purpose of this section, the expression
fasad-fil-arz shall include thepast conduct of the offender, or whether he has any previous convictions, or the
brutal orshocking manner in which the offence has been commirred which is outrageous to thepublic
conscience, or if the offender is considered a potential danger 1o the community, or if the offence has been
committed in the name or on the pretext of honour.”
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nature and scope of the doctrine of fasad-filarz need to be thoroughly examined and
improved in the light of the general principles of Islamic law. It is hoped that the Hanafi
doctrine of siyaseh can come up with viable and effective solutions for the problems faced by

this regime. This will be done in the next chapter.
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CHAPTER TWELVE: SIYASAH AND THE PAKISTANI LAW ON QATZ-E-AMD

INTRODUCTION

The Common law considers homicide a violation of public right which is why it does not
allow private individuals to pardon the punishment of the offender, while Islamic law
considers homicide a violation of the joint right of God and individual in which the right of
individual is predominant and, as such, it allows the legal heirs of the victim to waive or
compound the right of gisas. The legislature, in its half-hearted effort to make the law of -
homicide compatible with the injunctions of Islam, has instead brought mto existence an
incoherent legal regime based on an unnatural amalgamation of the principles of common law
and Islamic law, The judiciary also could not adequately perform its duty of mterpreting the
provisions of the new law in accordance with the principles of Islamic law.' The present

chapter shows that the Hanafi doctrine of siyasah can adequately address the concerns of the

! At the end of the Chapter of PPC regarding the law of giszs and diyar, Section 338-F titled
“Interpretation” says: “In the interpretation and application of the provisions of this Chapter, and in respecr of
matter ancillary or zkin thereto, the Court shall be guided by the Injunctions of islam as laid down in the Holy
Qur’an and Sunnah.” This is a very important provision and the courts can use it for filling the gaps in the law
with the help of the principles of Islamic law. However, as noted in Chapter Two of this dissertation, the phrase
“injunctions of Islam” has not been defined as yet and it is generally construed as equivalent to “the verses of the
Qur’in and the traditions of the Prophet”. Moreover, judges are trained in common law and, as shown below,
they consciously or unconsciously apply the principles of common law while interpreting the provisions of the
qisas and diyat. In its most recent decision on interpretation of this Chapter of PPC in which the five-member
bench of the Supreme Court was trying to “an authoritative judgment... removing the prevalent confusion in
this important field of criminal law and conclusively setting the controversy at rest”, the none of the five
honorable judges examnined the issue from the perspective of the principles of Islamic law and one of the learned
judged Mr. Justice Faez Isa admitted: “I must, however, at the outset acknowledge my inadequacy to interpret
Almighty Allah’s commands with certainty and seek His protection and mercy for any mistake in my
understanding.” Zahid Rebman v The State, judgment pronounced on January 15, 2015, separate judgment of
Justice Faez Isa, para 2.
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critics of the Islamic law of giszs and can help in improving the present Pakistani legal regime

on homicide.

12.1 THE NATURE AND SCOPE OF QATL-E-AMD

As noted in previous chapter, the old law used the terms culpable homicide and murder,
while the new law brought forth four kinds homicide, the most serious of which is the gazl-e-
amd. This is the only form of homicde which is punishablg with death, although in some
specific circumstances the death punishment may be replaced by diyat or badal al-sulb or may
be altogether waived by the legal heirs of the victim.” Significantly, the death punishment for
gatl-e-amd may either be given by way of gisZs or by way of ta%ir.’ Hence, this section first
focuses on the definition of gat/e-amd and then analyzes the meaning and scope of t2%ir in

the law.

12.1.1 Defining Qutl-e-Amd

Section 300 defines the offence of gatl-e-amd in the following words:

Whoever, with the intention of causing death or with the intenton of causing bodily

injury to a person, by doing an act which in the ordinary course of nature is likely to

2 PPC, Sections 306-310.
’Ibid., Section 302 (a) and (b).
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cause death, or with-the knowledge that his act is so imminently dangerous that 1t
must in all probability cause death, causes the death of such person, is said to commit

qatl-eamd.

As noted earlier, the emphasis here is on intention to kill, or ‘to cause death’, and the
Pakistani law here follows the common law tradition of accepting the subjective standard for
ascertaining the intention.” The Hanafi School, on the other hand, locks at the ‘external
standard’ as it considers the weapon used for causing death as conclusive proof of the
existence of non-existence of the intention to cause death. Thus, if the weapon is one ‘readied
for killing,” the intention to kill is established; otherwise, not.® Accepting the opinion of its
founder Abu Hanifah, the Hanafi School holds that if a person is killed with a blunt weapon,

such as a heavy stone, it is not amd but shibh al-‘amd.

Thus really narrows down the scope of gatl-e-amd, which is the only form of gat! that
necessitates gisas punishment. Furthermore, as the standard of evidence for proving it is very

strict, * the probability of the implementation of the gisgs punishment is really

* As noted in previous Chapter, this definition is borrowed from the old definitions of culpable
homicide and murder and has Little relevance with Islamnic law which lays emphasis on the weapon used for the
crime as the decisive factor for ascertaining the intention 10 murder.

Following the common law tradition, the Pakistani law here prescribes subjective standards for
ascertaining the existence of intention to kill.

*For details on the kind of weapon readied for killing, see: Sarakhsi, al-Mabsit, 26:146-150.

"Ibid., 73-73. See also: Marghinini, «/-Hidayab, 4:443.

® The punishment of gisgs cannot be awarded by the court unless the crime of gatleamd is proved
either through the confession of the accused or the testimony of two adult male witnesses who must be Muslims
if the acoused is a Muslim and who must be proved to trustworthy after they are subjected to tazkiyat al-shubid.
See for details: Section 4.2.3 and 10.1.4 of this dissertation.
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low,’particularly when it can be waived or compounded by a single legal heir of the victim."
Hence, if the principles of the Hanafi law regarding amd and gisas are properly applied in
Pakistani law, the resulting narrow scope of the death penalty may be acceptable even 1o

those human rights activists who want to abolish the death penalty."

12.1.2 The Nature of Tz %ir in PPC

Section 299 () defines t2zir in the following words: “taZir means punishment other than
qisas, diyat, arsh or daman.”" This definition does not explain the nature of the punishment.
As explained in Chapter Four of this dissertation, Hanafi jurists relate all punishmenrs with

various kinds of rights, which clearly explain the nature and the legal consequences of these

* Hence, death punishment for gatf-¢-amd is generally awarded under Section 302 (b) as tazir {read
styaszh) and not under Section 302 (2) as gisds.

0 Oyicas is indivisible” is an acknowledged principle of Islamic law. Hence, if any single legal heir of the
deceased pardons the offender or concludes a compromise with him, the punishment of gis3s cannot be enforced.
See Sections 309-310 of PPC, See for a discussion on this principle and related issues: Sarakhsi, «/-Mabsit, 26:72-
73.

Y What are other instances of obligatory death punishment in Islamic law? Apart from gisas, only
budiid punishments are obligatory. Among the budid punishments, death punishment is awarded in the
following instances: 7jm (stoning) for the offence of zina if committed by a muhsan; tagtil or taslib for hirabab if
murder was committed during pi7zbab; and death pnnishment awarded to a male apostate, if he does not repent.
This larter includes blasphemy (when commitred by a Muslim). The conditions of these punishments of so
difficulr vo fulfill and the standard of proof so stringent to prove the crime thar these punishment —even if they
remain on the statute book- can be imposed in very rare cases, particularly when one considers the rule that
budnd (as well as gisas) are not enforced when some mistakes of law (called shubbab by jurists) are found. Hence,
if gatl-e-arnd is narrowly defined, in accordance with the principles of the Hanafi School, the issue of abolition of
death penalry can be addressed in a better way. Apart from these fuur instances of obligatory death
punishments, death punishment can only be awarded by way of siyasab but, as explained in detail in this
dissertation, that is not obligatory and the government can pardon, remit or commute it.

?The Hudood Ordinances also use the word zZirfor certain punishments and they give almost a
similar definition of the term taZi. After the promnlgation of the Protection of Women (Criminal Laws
Amendment) Act 2006, the wZirprovisions have been removed from the Offence of Zina (Enforcement of
Hudood) Ordinance and the Offence of Qazf (Enforcement of Hudood) Ordinance. However, the Offences
against Property (Enforcement of Hudood) Ordinance and the Prohibition (Enforcement of hadd) Order still
contain many provisions about tzzir. Section 2 (g) of the Offences against Property Ordinance defines 2 Ziras:
“any punishment other than hadd.” The same definition is reproduced in Section 2 of the Prohibition Order.
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punishments.” Hence, one has to look at the overall scheme of Chapter XVI to find out the

real purport of the term s Zir.

Section 302 (b) prescribes death punishment as tazir for gati-e-amd where proof
according to Section 304 is not available."* The same is true of the death punishment given
under Section 311.” However, most of the times the word t4%ir has been used in Chapter
XVI for the punishment of imprisonment.'® Moreover, the definition of tz%i* mentioned
above also includes “fine” prescribed by the various sections of the chapter. Hence, in

Chapter XVI the term t4zir means following three kinds of punishments:

i. death punishment awarded under Section 302 (b) or 311;
ii. the punishment of imprisonment, including imprisonment for life; and

iii.  the punishment of fine

Before specifically examining the nature of the death punishment given as ta%ir, it 1s
deemed better to highlight two important points about the other two forms of 4 Zi7, namely,

fine and imprisonment.

B See Section 4.2 of this dissertation.

" Interestingly, Section 304 only mentions confession of the accused and then for other form of proof it
refers to Article 17 of the Qanoon-e-Shahadat Order, 1984. This issue is analyzed in a bit detail below in Section
12.2, '

 As noted earlier, this Section allows the court to award death punishment by way of wzir even if all
the legal heirs of the accused pardon the offender, if the court concludes that the offender committed the offence
in a manner constituting fasad fil arz. See Section 12.5 below for a dewiled analysis of this provision.

% See the following Sections of this Chapter of PPC: 302 (b), 308 (1) and (2), 311, 316, 319, 334, 337A (3)
1o (vi), 337D, 337F () to {vi), 337G, 337H, 337K, 337M () to (d), 337N (1) (b) and (d) and 337N (2}, 337V, 338A
and 338C (c).
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Section 299 (I) explicitly excludes geman from the definition of ta%ir while fine, as
noted above, is included in the meaning of z2%ir. What is the difference between the two? In
both cases, the convict has to pay some amount of money as determined by the court in the
particular circumstances of the case. However, daman is paid to the victim which is why
Section 299 (d) calls it “compensation”, while fine is paid to the government. This poinr is

cructal for understanding the nature of ta Zir.

As far as imprisonment is concerned, it is sometimes awarded when an offence is not
liable to gisis, or when gisas cannot be enforced” or when the court finds it necessary to
impose it in the particular circumstances of the case, such as when the convict is murdered by
one of the heirs of the victim after he is pardoned by the other heirs.®*Thus, if all the
provisions about the punishment of imprisonment are examined, it appears that this
punishment is awarded in circumstances where the law presumes that the right of the

community at large has also been violated.

Hence, like fine, the punishment of imprisonment under Chapter XVI of PPC is a
form of siyzsah. This is particularly made clear by Section 311 which specifically refers to the

concept of fasad fil arz. This will be analyzed in detail below.”

This leads us to the conclusion that under the provisions of Chapter XVI the

punishment of taZir is given in cases where the law presumes that the right of the

7Tpid., Section 308 (L).
Whid,,Section 311,
* See Section 12.5 below.
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community, and not just of one or a few individual, has been violated. Hence, death

punishment as 1z %ir for gatl-e-amd means death punishment as siyasab.

12.2 STANDARD OF EVIDENCE FOR QATL-E-AMD

As noted earlier, Section 304 mentions two means of proving the offence of gatl-e-amd:

confession by the accused” or evidence in the manner prescribed in Article 17 of the Qanoon-

e-Shahadat Order (QSO), 1984.%

12.2.1 The Four Principles of Evidence

The first principle provided by this Article is that the number and competence of witnesses
are to be determined in accordance with Islamic law: “The competence of a person to tesufy,
and the number of witnesses required in any case shall be determined in accordance with the
injunctions of Islam as laid down in the Holy Qur'an and Sunnah.”® The next para is very

important for the determining the standard of evidence for gisas:

® For an examination of the principles of Islamic law regarding confession, see: Sanaullah v The State,
PLI> 1991 FSC 186.

H'Presidential Order X of 1984,

BQSO, Article 17 (1). This is a general statement and it again necessitates a precise definition of the term
“Injunctions of Islam”. See Secuon 2.1.1 of this dissertation.
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Unless otherwise provided in any law relating to the enforcement of Hudood or any

other special law: —

(a) in matters pertaining to financial or future obligations, if reduced to
writing, the instrument shall be attested by two men or one man and two

women, so that one may remind the other, if necessary, and evidence shall be
led accordingly ; and

(b) 10 all other matters, the Court may accept, or act on the testimony of one
man or one woman or such other evidence as the circurnstances of the case

may warrant.”

This sub-article, thus, provides three principles:

1. If a special standard of evidence has been prescribed by the budid or any other
special law, it will be applied in those special cases;

2. For a document relating to financial matters, two male witnesses or one male and
two female witnesses have to testify; and

3. In all other marters, the matter has been left to the discretion of the cowrt which
may decide a case on the basis of any piece of evidence which it deems admissible
in the given circumstances.?*

Now, it is obvious thar the second principle is irrelevant because the issue of gisas does

not pertain to reducing a financial transaction into writing. Similarly, the last of the

BQSO, Article 17 (2).
#* Circumstantial evidence, forensic and medical reports, opinion of expert and other forms of evidence
become admissible under this principle.
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principles is not relevant here because if it is accepted for gisas, no difference can be found in
the standard of evidence for gisas and a2 Zir. This will make the distinction between Section
302 (a) and 302 (b) absurd and it is an established principle of interpretation that absurdity
must be avoided.” In the same way, the first principle is also not applicable because even if
the Qisas and Diyat Actis deemed a special law, it does not prescribe a special standard of

evidence; rather, 1t refers back to the QSO.

Hence, the only option left is the principle mentioned in sub-Article 1 of Article 17,
ie., for awarding death punishment as gisas the offence must be proved by the standard

prescribed by Islamic law.*

12.2.2 Case Law on the Standard of Evidence for Qisas

Now, the question remains: what is the standard of proof prescribed by Islamic law for
awarding the punishment of gisas? As for the standard of evidence according to Hanafi jurists,
it has already been explored earlier in this dissertation.” In a nutshell, reading Section 304
PPC and Article 17 QSO leads to the inevitable conclusion that the standard of evidence for

gisas is the one prescribed by the jurists. However, the Pakistani judiciary has generally

Z“An absurd result is not intended” is one of the basic presumptions of interpretation. Bennion
mentions six different types of ‘absurdity’ and lists some interesting cases: Stztwtory Interpretation, 168-173.

* This is based on the presumption that “the injunctions of Islam” are not confined to the verse and
tradirions but rather include the rules and principles of Islamic law.

7 See Sections 4.2.3 and 10.1 of this dissertation.
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overlooked the issue of standard of evidence for giszs™ and has concentrated on the condition
of tazkiyat alshubiid only, ignoring the questions of quantum, gender and religion of

witnesses.”

The Azad Jammu and Kashmir Shariat Court in State v Nazir” declared that the
testimony of women is not admissible in cases of hudiid and gisds and that if there are only
women witnesses in such a case the prosecution must not record their testimony unless there
be at least two male witnesses.”’ It must be noted here that the Court examined this issue
from the perspective of Islamic law only and did not consider the provisions of Article 17 of
the QSO because the same was not enforced in the State of Azad Jammu and Kashmir. The
Court, however, held that confining the rule of two male witnesses or one male and two
female witnesses to matters of financial obligations is against the purpose and spirit of Islamic

law .2

2 In Ghulam Murtaza v The State, PLD 1989 Kar 171, the Sind High Court decided that the gisas
punishment can be given only if the offence of murder was proved by the confession of the accused or the
testimony of two adult male witnesses. This conclesion was, however, based on the “injunctions of Islam as laid
down in the Holy Qur'an and Sunnah” and not on the provisions of the Pakistani law of giggs as that law was
not yet promulgated at that time.

% Before the promulgation of the Qisas and Diyat Ordinance, the condition of tazkiyat al-shubud was
laid down for witnesses giving testimony in cases filed under the Hudood Ordinances. See, for instance, Section
7 of the Offences against Properry Ordinance. A leading case for interpreting this concept is Ghularm Ali v The
State, PLD 1986 SC 741. After the promulgation of the Qisas and Diyat Ordinance, the Federal Shariat Court
examined the concept of rzzkryat al-shubud in Sanawlilzh v The State, PLD 1991 FSC 186.

State v Nazir, PLD 1986 Shariat Conrt (AJ&K) 143.

Mbid., at 199.

“Ibid., at 194.
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In Rashida Patel v The Federation of Pakistan,” the issue before the Federal Shariat
Court was the standard of evidence for the haddof zina. The Court, however, mentioned the
standard of evidence for ¢gisas also and declared as obiter dictum that neither the badd nor the
gisas punishment can be given on the basis of the testimony of women.” The Federal Shariat
Court adopted a different position from that of the Shariat Court of AJ&K insofar as it
declared that the 22%Zir punishment can be given on the testimony of women thus making it
admissible even in the absence of the male witnesses.” Again, the Court did not examine the

issue from the perspective of the provisions of Article 17 of the QSO.

In Mubabbat v The State,” the Sind High Court declared that Article 17 of the QSO

prefers the quality of the evidence to quantiry. The extract is cited here again:

Mere quantity of evidence leads us nowhere. As a rule, wimesses are weighed and not
numbered. Under Article 17 of the Qanoon-e-Shahadat, 1984, no particular number of
witnesses is required for the proof of a murder charge. Volume and weight of the
evidence may be considered together, but if there is a conflict between the two, the

quantity will certainly give way to qualiry.”

“PLD 1989 FSC 95,

*Ibid., ar 128,

*Ibid. This finding of the Court is based on the wrong presumption that Islamic law prescribes two
different standards of evidence for one offence. This presumprion will be critically evaluated in Section 12.3
below.

*Mubabbat v The State, 1990 PCrL] 73.

¥Ibid., at 77.
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This finding of the Court is acceptable only in cases other than the budid and gisis because in
these latter cases quantty is as important as quality; so much so that if the number of
witnesses is less than four in case of 2ina all of them are held liable for committing the offence
of gadhf (false allegation of zina) and the Court is not allowed to examine the “weight” of
their testimony.” Moreover, as noted above, if this proposition is accepted, there remains no
difference in the standard of evidence for gisas under Section 302 (a) and the standard of
evidence for 2 7ir under Section 302 (b), which in turn amounts to ascribing absurdity to the

legistature.

The problem with all the three cases mentioned above is that they were decided before
the promulgation of the law about gisas and diyat and, thus, the Courts in these cases did not
examine the provisions of Section 304, PPC. After the promulgation of the first Qisas and
Diyat Ordinance in 1990, the courts have accepted the proposition that there is, indeed, a
difference in the standard of evidence under Sections 302 (a) and 302 (b). However, after
acknowledging this reality, the courts have generally concentrated only on the condition of
tazkiyat al-shubid. As this condition is generally not fulfilled, a necessary corollary of this is
that death punishment in Pakistan is generally awarded under Section 302 (b) as ta%ir.

Reference in this regard may be given to Abdus Salam v The State,” wherein the Supreme

3 See Section 12.3 below for details.

* Abdus Salam v The State, 2000 SCMR 338. Some of the other cases in which the death punishment of
qisas was converted in appeal w death punishment as tz'2ir include: Wajid Umar v The State, 1992 PCrL] 1536;
Shujat Ali v The State, 1996 MLD 1325; Muduassar v The State, 1996 SCMR. 3; Mubammad Ziaulbag v The State,
1996 SCMR 869; Mubammad Yaqub v The State, 1998 PCrL] 638; Sarfraz v The State, 2000 SCMR 1758.
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Court held that the convict deserved death punishment but that he should have been

sentenced under Section 302 (b) as tz Zir instead of Section 302 (a) as gisas.

12.3 QISASAND TAZIR: TWO SEPARATE OFFENCES

Like the hudiid offences in the Hudood Ordinances,® the offence of gatl-e-amd in the Qisas
and Diyat Act has also been divided into two categories: liable to fixed gisas punishinent and
liable to discretionary iz Zir punishment.* The basis for the difference in punishment is based
on the difference in the standard of evidence. Thus, if the offence is proved by the specific
standard of proof, the badd or the gisas punishment, as the case may be, is awarded; but if the
offence 1s proved on another form of evidence, which the court deems conclusive enough, an
appropriate tzzir punishment may be awarded by the court. There is one major difference,
however; in the Hudood Ordinances, t4%ir punishment is generally given in the form of
imprisonment,” while in Section 302 (b} of PPC, even death punishment may be given as
taZir. It means that if the offence of gatl-e-wmd is proved through one standard, death

punishment is given as gisas; and if it is proved through another standard, death punishment

* According to Section 10 of the Offence of Zina Ordinance, the hadd offences of zind and zina bil
jabrcould be liable to ta'zir. Similarly, Sections 4 and 11 of the Offence of Qaz{ Ordinance made gazf [gadh/]
either liable 10 hadd or liable to taZir. These Sections have been repealed by the Protection of Women (Criminal
Laws Amendment) Act 2006. See Sections... of this Act. However, this scheme of the things remains there for
the other hudood [budid] crimes, i.e., sarigab, birabah and drinking. See Sections 13, 14 and 20 of the Offences
against Property Ordinance and Section 7 and 11 of the Prohubition Order.

“Section 302 (a) and (b) of PPC.

“The provisions of the Hudood Ordinances and Prohibition Order relating to t« zir generally prescribe
the punishment already mentioned in the relevant provisions of the Pakistan Penal Code. See, for instance,
Section 14 of the Offences against Property Ordinance.

275



may be given as tazir. Thus, it is these two different standards of evidence which determines

two different sets of consequences for the same offence and the same punishment.

12.3.1 Two Separate Legal Regimes for Qisas and Ta‘zir

If death punishment for gatle-2md is given either as gisZs under Section 302 (a) or as ta Zir
under Section 302 {b), a very serious question arises: whether the provisions of Section 309
and 310 regarding waiver and compromise apply only to death punishment as gisas?
Moreover, Sections 306 and 307 mention situations where gatl-e-amd is not liable to gisas or
where giszs cannot be enforced. In these cases, the court 1s empowered to impose diyat and to
award tzZir punishment in the form of imprisonment, not death sentence.* The question is:

how to distinguish between the application of Section 308 and 302 (b)?

On these issues, the superior judiciary, including the various benches of the Supreme
Court, has given conflicting judgments. Hence, the Supreme Court formed a five-member
bench so that “an authontative judgment may be rendered removing the prevalent confusion
in this important field of criminal law and conclusively setting the controversy at rest”. The
bench comprised of Justice Asif Saced Khan Khosa, Justice Ejaz Afzal Khan, Justice Jjaz
Ahmed Chaudhry, Justice Dost Muhammad Khan and Justice Qazi Faez Isa. On January 15,

2015, the judgment was given and, unfortunately, the judges could not reach a consensus.* By

* See Section 308 of PPC.
“ Lead judgment was written by Justice Asif Saeed Khan Khosa. Justice Dost Muhammad Khan and
Justice Qazi Faez Isa agreed with him but wrote concurring notes explaining some different grounds for
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a majority of three to two, the Court declared that death punishment as giszs and death
punishment as tz Zir attract two different and separate legal regimes. Justice Khosa writing for

the majority observed:

If the conviction is based upon proof as required by section 304, PPC then the
sentencing regime applicable to such convict is 1o be that of Qisasbut if the conviction
is based upon proof other than that required by section 304, PPC, then the sentencing
regime relevant to such convict is to be that of 7z%ir. It is only after determining that
the sentencing regime of Qisasis applicable to the case of a convict that a further
consideration may become relevant as vo whether such convict is to be punished with
Qisasunder the general provisions of section 302(a), PPC or his case attracts the
exceptions to section 302(a) in the shape of sections 306 or 307, PPC in which cases

punishments different from that under section 302(a), PPC are provided.®

After a thorough analysis of the relevant case-law on the issue, Justice Khosa reached the

following conclusion:

The provisions of and the punishments provided in section 308, PPC are relevant only
1o cases of Qisasand they have no relevance 10 cases of Tazirand also that any latirude
or concession in the matter of punishments contemplated by the provisions of sections

306, 307 and 308, PPC and extended to certain categories of offenders in Qisascases

reaching that conclusion. Justice Ejaz Afzal Khan wrote dissenting opinion and Justice [jaz Ahmed Chaudhry
concurred with him without writing a separate judgment.
*Zabid Rebman v The State, para 5.
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mentioned in such provisions cught not to be mistaken as turning those cases into
cases of Tazir with the same latitude or concession in the punishments... I, therefore,
declare that Qisasand Tazir are two distinct and separate legal regimes which are

mutually exclusive and not overlapping and they are to be understood and applied as

such.®

It may be noted, however, that for reaching this conclusion the honorable judges did not
examine the issue from the perspective of the principle of Islamic law which is a2 mandatory
requirement under Section 338-F of PPC. The Court should have framed the issue of whether
Islamic law treats ta'zir a separate and distinct offence from giszs or not. At one point, the
honorable judge turned to the question of “injunctions of Islam,” but instead of interpreting
the provisions of this Chapter of PPC in the light of Islamic injunctions, turned to the issue
of repugnancy of these provisions with Islamic injunctions and declared that it was the

function of the Federal Shariat Court to examine the issue:

One thing may, however, be clarified here that section 302(c), PPC and section 338-F,
PPC, both falling in Chapter XVI of the Pakistan Penal Code, speak of the

“Ibid., para 29. The same conclusion was reached upon by a five-member bench of the Supreme Court
in Fagir Ullah v Khalil-uz-Zaman and others, 1999 SCMR 2203, and was reiterated in a series of cases by the
various henches of the Supreme Court. However, in many other cases, some other benches of the Supreme
Court reached a different conclusion. Justice Khosa shows that in none of these cases the case of Fagir Ullzh was
cited and he holds that this decision “still remains to be the largest Bench of this Court deciding the legal
question involved and, thus, on account of its numerical strength the judgment passed by that Bench sull holds
the field overshadowing, if not eclipsing, all the other judgments rendered on the subject by the other Benches of
lesser numerical strength.” Ibid., para 28. Justice Ejaz Afza Khan in his dissenting note, however, holds that
thisdecision “being per incuriam does not have that binding force.” Ibid., dissenting note of Justice Ejaz Afzal
Khan, para 12.
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Injunctions of Islam and it must never be lost sight of that by virtue of the provisions
of Article 203G of the Constitution of the Islamic Republic of Pakistan, 1973 this
Court, or even a High Court, has no jurisdiction to test repugnancy or contrariety of
any existing law or legal provision to the Injunctons of Islam as Jaid down in the
Holy Qur" an and Sunnah and such jurisdiction vests exclusively in the Federal
Sbariat Court and the Shariat Appellate Bench of this Court. Ir, thus, may not be
permissible for this Court, in the context of the present set of cases, 1o compare two
or more provisions falling in Chapter XVI of the Pakistan Penal Code for holding or
declaring as to which provision is in accord with the Injunctions of Islam and which

provision is not.”

The point is that Section 338-F does not require the Court “to compare two or more
provisions... for... declaring as to which provision is in accord with the Injunctions of Islam
and which provision is not”; rather, it requires the Court 1o interpret all the provisions of this
Chapter and “matter ancillary or akin thereto” in the light of the injunctions of Islam - a

duty which unfortunately the Court did not fulfill.

In any case, the root cause of all the problems arising out of this scheme of the things
is that the two different legal regimes ~ of gisds and of tazir - are applied on one and the same

offence. This point is further elaborated in the next section.

“Ibid., para 30.
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12.3.2 Problems with Two Standards for One Offence

A serious problem with this scheme of the things is that it violates one of the most
fundamental pninciples of the criminal justice system, which holds that an offence is either
proved or not proved and that there is no third option between the two extremes;* in the
former case, the accused may be given an appropriate punishment; in the latter case, he
cannot be given any punishment. Hence, if the accused is not proved to have committed the
gisas(orbadd) offence, which can only be proved through a specific standard of evidence, he
cannot be given any other punishment for the same offence because his guilt remains

unproved.

The case will be different if the accused is proved to have committed another crime in
which case he may be given an appropriate punishment for commirting that crime. Thus, for
instance, if sexual intercourse is neither alleged nor proved, but indecent contact is alleged and
proved, the culprit may be given an appropriate iz zir punishment. The Qur’an, the Sunnab
and the expositions of the jurists make it quite clear that a zina allegation, if proved through
the prescribed standard, necessitates the hadd punishment; but if the complainant fails to
prove the case on the prescribed standard, he must be given the punishment of

gadhf”*Hence, the complainant will not be allowed to present circumstantial or indirect

* A stark critic of the Hudood Ordinances, Justice (retired) Javed Igbal, says: “The basic rule of modern
criminal jurisprudence is amtrefois acguit, which propounds that when a person accused of a crime is found
innocent after the examination of eyewitnesses and other evidence, the court is bound to acquit him and he
cannot be punished for the same crime on the basis of lesser evidence regarding the same offence.” CIf Final
Report on Reforms in Hudood Laws, 95. The same is the rule of Islamic law because, as explained in Section 5.50f
this dissertation, the ta'zir offence is different ad distinct from the hadd offence.

“ The Quran prescribes the rule in the following words: “Those who accuse chaste women [of
fornication] but do not produce four witnesses, flog them with eighty lashes, and do not admir their testimony
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evidence or medical or forensic reports, unless he alleges the commission of an offence other
than zina. The same 15 true of ‘gadhf liable to taZir’ or any other hadd offence declared as
liable to ta%zir by the Hudood Ordinances and the same is the case with gatl-e-2md liable to

ta‘zir™®

Thus, if the offence of gatle-amd is proved on the prescribed standard of evidence,
gisas punishment must follow; if it 1s not proved on that standard of evidence, it is not

proved «t all. What is proved through another standard of evidence may be a different

ever after; they are indeed rebellious” (Qur’an 24:4). When the hypocntes brought a gnevous calumny against
the mother of the believers ‘A’ishah, God be pleased with her, the Qur’an rebuked them saying: “Why did they
not bring four witnesses to prove it? Now that they have brought no witnesses, it is indeed they who are Liars in
the sight of Allah™ (Qur’an, 24:13). Sarakhsi observes: “Four witnesses are not required for any other case,
criminal or otherwise. The reason for this is no other than the fact thar Allah, the Fxalted, wants to conceal the
sins of His servants and does not like the spreading of indecency. That is why He prescribed an extra number of
witnesses in [cases related to] zind. Thar is also why, as opposed to allegations of other crimes, He made the
allegation of zinz against other women a cause for the badd punishment and allegation of zing against wives a
cause of imprecation {fi@n), so that people conceal each other’s sins” {al-Mabsiit 16:134). As for disqualifying the
calumniator’s future testimony, Maliki, Sbafi‘i and Hanbali junsts hold that he may repent and so become again
an eligible witness (Ibn Rusbd, Bidayat 2i-Mujtahid 2:443; Shirbini, Mughni al-Mubtaj 4:584-586; Ibn Qudimah, a/-
Mughni, 14:191). This is argued on the basis of the exception mentioned in the very next verse: “except those of
them that repent thereafter and mend their behavior. For surely Allah is Forgiving, Merciful” {Q 24:5).
However, the Hanafi jurists hold that the disqualificaion endures {abadar:) and that the exception in the
following verse instead pertains to Q 24:4 declaring them rebellious {fazsigin) (Jassis , Abkam al-Qur'an).

“Mubammad Saleem v The State, 1988 PCrL] 2321, is in an interesting case in which the couple was
accused of attempt to commit zinz, which was a w2 Zir offence under Section 18 of the Offence of Zina
Ordinance. The Assistant Sub-Inspector had raided the house of the appellant and had found the couple,
according 1o the prosecution story, as kissing and embracing each other. Full bench of the Federal Shariat Court
held that this was not attempt to commit zina even if it might have indicated the intention to commit zina. “By
no streich of imagination it can be stated that the two appellants by kissing and embracing each other had
attempted to commit zmmaz with each other. If they had been embracing or kissing each other, it can be said that
at the most they had an intention to comumit zinz, but no one can be pnnished for mere intention 1o commit a
crime” (Ibid., at 2322). The Court further held that the action of the couple was not punishable under any law:
“Moreover, the alleged act of the two appellants in kissing and embracing inside a house is not covered by any of
the laws relating 10 Hudood. This action is not punishable even under any section of Penal Code or any other
penal law” (Ibid.). The Conrt also rebuked the police officer for violating the law in this regard: “Another
irregularity committed by Niazul Hassan, ASL in this case was that he raided the house of the appellant without
any search-warrant. Even if it was a prosttution den, the ASI could not have entered the house without proper
search-warrant” (Ibid.).

*'Unless, of course, it is pardoned or compounded by the victim or his/her legal heirs.
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offence, not gatl-e-2md. That different offence may attract 22 %ir punishment, but this offence

must not be categorized as ‘gatl-e- @md liable vo ta2ir’.

12.3.3 Dilemma of the Drafters
The drafters of the law were probably perplexed by the utter difficulty, almost impossibility,

of meeting the required standard of proof for establishing the crime necessitating the gisas
punishment;” whereas there might be evidence enough which (though unable to award the
gisas punishment) may convince a judge that intentional murder has definifely been
committed. Should the accused go scot-free in the situation? To solve this dilemma, they came
up with the solution of putting two standards in the law; so that where the prosecution fails
to fulfill the specific standard of proof required for the implementation of the gisas

punishment, the accused may still be made liable to 22 Zir.

The correct application, then, is to get rid of ‘qatl-e-amd liable to ta'2i’ and to declare
that gatl-e-amd is only liable to giszs if it is proved on the specific standard of evidence. All
other forms of intentional murder, which fall short of gati-e-amd, may be put in a different
category and a distinct standard of evidence and a separate punishment be prescribed for

them.*

*The Assembly debates on this issue show the concerns of the vanous persons and the half-hearted
efforts of the treasury benches.

* But if someone accuses another of zinaper se, and fails to meet the required standard of proving his
allegation, no other evidence by accepted of him and he be made liable to gadhf This is evident from the
decision of ‘Umar, God he pleased with him, in the case of the allegation of zina against Mughirah b. Shu‘bah,

282



12.4 COMPOSITION AND SIYASAH

Islamic law allows the legal heirs of the victim the right to suspend the punishment of gisas.
This 1s because the right of individual is deemed predominant in the case. This suspension
may be with or without a consideration. In the former case, it is called sulb (compounding),

while in the latter it is called %fw (waiver). Sections 309 and 310 of PPC deal with the issues

of waiver and compounding, respectively.

12.4.1 Principles of Islamic Law about Waiver and Compounding

An important principle in this regard is: “gisas is indivisible.”* This principle means that if
one of the legal heirs waives or compounds the right of gisas, the convict cannot be given gisas
punishment because giszs is either given in full or is not given altogether.”®A question may
arise here: if some of the legal heirs waive or compound gisas and others do not, what will be
the right of the latter heirs who do not waive or compound it? The answer is that their right

of gisas converts into their respective share in diyar.”

God be pleased with him. When three witnesses gave testimony of zinz and the fourth one refrained fram this,
instead of punwshing Mughirah with a t2%f punishment, ‘Umar punished the three witnesses with the
punishment of gadhf (Sarakhsi, 2l-Mabsiit, 9:104).Sarakhsi expounds the principle nf law in the following wards:
“Testimony of zini is gadhf in reality; but its legal status changes when the [required] number [of witnesses] is
accomplished and it becomes the proof for the badd.” Similarly, sarigah should be taken to mean sarigab alone,
i.e. which, all conditions of proof prescribed by Islamic law being met, necessitates the badd for it. If a case of
theft does not fulfill the prescribed standard of proof, it is not to be called sarigab at all and a different standard
be adopted for 1ts proof. The same method should be followed in the case of barabab, gadbf, and shurb.

MSarakhsi, al-Mabsit, 26:73.

¥Section 309 (1) of PPC.

* To give an illustration, if the vicam has three brothers as his legal heirs and one of them waives the
right of gisas, the convict cannot be givin the giszs punishment and the rest of the two legal heirs will get entitled
to their respective share in dryat, Le., one-third nf déyat will be given to each one of them. See Section 309 (2} of
PPC.
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As far as sulb is concerned, it attracts the relevant rules and principle of sulb in Islamic
law.*” One such principle is that the consideration for sulb (badal zl-sulb) is determined by the
parties through mutual consent. Hence, it may be equal to, lesser than, or greater than diyat.”
If the parties agree on an invalid consideration, the compromise will still be deemed valid;
gisas will not be enforced; however, the invalid consideration must be replaced with a valid
consideration.”” The consideration must be in the form of some property, moveable or
immovable, tangible or intangible.®It is not pecessary that the badal alsulh should be
distributed in the legal heirs in accordance with their respective shares in inheritance. Rather,
it may be distributed in them on whatever terms and conditions they agree.”’ The same is true
about the mode and time of payment of badal alsulb. It is determined by their mutual

consent.

12.4.2 Misuse of the Right by the Heirs

If the legal heirs of the victim misuse the right given to them by the law, the government has
the right to correct the mistake. It is under this principle that the court may award

appropriate punishment to the legal heirs if they accept the marriage of a female as badal al-

¥ See for details: Marghindni, a/-Hidayab, 4:451.

* Ibid.

#Tbid., 4:452.

K asand, Bada'i' al-Sana’i', 7:472,

“Thid., 7:430-82.

“’Al] these rules and principles have been incorporated in Section 310 of PPC.
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sulh.® Under the same principle, it has been laid down in Section 311 that the court may
award ta Zir punishment to the convict even after the legal heirs waive or compound the right

of gisas. The provisions of the section will be analyzed below.

All the rules and principle mentioned above were about death punishment as gisas
under Section 302 (a). What about death punishment under Section 302 (b)? Who has the
right to settle a compromise? What if some of the heirs compound the right and others do
not? Reference in this regard must be given to Section 345 of the Code of Criminal Procedure
(CrPC), 1898, which prescribes the law for suspending punishment on the basis of

compromise.”

The Supreme Court in Sheikh Mubammad Aslam v The State has declared that if any
one of the legal heirs refuses to compound the offence the death punishment cannot be
suspended.®” Thus, as opposed to death punishment as giszs which can be compounded by any
legal heir, death punishment as t2Zir can be compounded only if all the legal heirs agree. The

former is called “compounding”, while the larter is called “composition”.*

YProviso to Section 310 (1) lays down that this is not a valid bada! 2/-sulband Section 310 A provides
punishment for this.

““The offences punishable under the sections of the Pakistan Penal Code specified in the first two
columns of the table next following may, with the permission of the Court before which any prosecution for
such offence is pending, be compounded by the persons mentioned in the third column of that table” Section
345 (2) of CrPC. In the given table it is mentioned that the offence under Section 302 of PPC may be
compounded by the heirs of the vicam.

©Sheikh Mubamimad Asiam v The State, 1997 SCMR. 1307,

% See Section 345 (5) of CrPC.
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12.4.3 Bringing Composition under the Purview of Siyasab

The doctrine of composition can be explained by reference to the Hanafi doctrine of siyasab.
As noted earlier, t2%ir in Chapter XVI of PPC means siyasab.” This simply means that the
law presumes that by committing this wrong, the culprt violated the right of the whole
community and not just of a few individuals; and the government, as the representative of the
community, has the authority to enforce or waive this right. Hence, the government
delegated has this anthority 1o 2/l the legal heirs of the victim making it necessary for the
waiver of the death punishment that all of them must agree to it. As such, composition is

permissible only within the restrictions allowed by the government.

This conclusion is further substantiated by the fact that permission of the court is
necessary for enforcing the right of composition by the legal heirs.®® Furthermore, the
Supreme Court has in many cases declared that death punishment under Section 302 (b) of
PPC 1s not mandatory, but discretionary, meaning thereby that if the offence is proved in
accordance with the provisions of Section 304 of PPC the Court is left with no choice hut to
award death punishment as gssas, while in case of t27Zir, the court may instead of awarding
death punishment opt for the other punishments prescribed by Section 302 (b).* Hence, this
particular part of the legislation is an example of the application of the Hanafi doctrine of
siyasah in the Pakistani criminal law. To this may be added the fact that even where a// the

legal heirs conclude a compromise with the culprit, the court inay still award the appropriate

¢ See Section 12.1.2 above.

¥Section 345 (2) of CrPC.

¥ See, for instance: Abdussalam v The State, 2000 SCMR 338; Saleemuddin and Others v The State, 2011
SCMR 1171,
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punishment, including death punishment, to the culprit under the doctrine of fasad fil arz.”

This 1ssue is analyzed in the next section.

12.5 MEANING AND SCOPE OF FASAD FIL. ARZ

Hanafi junsts devised the doctrine of siyaseh with two main objectives: one, to explain the
justification of the use of governmental authority for bringing order and peace in society in
cases where the Qur'an and the Sunnab has not given specific instructions; and two, to keep
check on the use of this authority so that the government does not transgress the lLimits
prescribed by Divine law. The present section analyzes the provisions of PPC about fasad fif
arz and the authority of the court for dealing with it so as to determine if these provisions

fulfill the rwo main objectives of the doctrine of siyasab.

12.5.1 Defining Fasad

Section 311 declares that using the principle of fasad-fil-arz:

the Court may, having regard to the facts and circumsrances of the case, punish an
offender against whom the right of gisas has been waived or compounded with death
or imprisonment for life orimprisonment of either description for a term of which

may extend to fourteen years as tz Zir.

"Proper transliteration is fasad fi -ard. In this dissertation, it has been generally transliterated this way,
except where a reference has been made to the provisions of PPC where it has been transliteraated as fasad fil arz.
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The explanation of the term fasad-fil-arz is also very important as it provides the “standards”

for ascertaining the parameters of fzsad-fil-arz:

For the purpose of this section, the expression fasad-fil-arz shall include the past
conduct of the offender, or whether he has any previous convictions, or the brutal or
shocking manner in which the offence has been committed which is outrageous to the
public conscience, or if the offender is considered a potential danger to the
community, or if the offence has been committed in the name or on the pretext of

bonour.”

Section 311 gives the court the authority to award appropriate punishment, which may even

amount to death, in the following two cases:

a. When the right of gisas is not waived or compounded by all the legal heirs; and

b. When the offence attracts the doctrine of fasadfslarz.

It may be noted here that prior to 2005 the court could not award death punishment

under Section 311.”” The section was amended to grant the court the power to award death

7 The provision about honor killing was added to this explanation in 2005 through Section § (¥) of the
Criminal Law Amendment Act (I of 2005).

7 The pre-2005 version of the Section held that: “the Court may, baving regard to the facts and
circumstances of the case, punish an offender against whom the right of qisis has been waived or compounded
with imprisonment of either description for a term of which may extend 10 fourteen years as t2%r.”
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punishment under this section as £2%ir.”* The explanation to the section was also amended so
that the notion of fasad-fil-arz now also includes honor killing and, as such, the court may

award death punishment in case of honor killing even if the convict is pardoned by all the

legal heirs.™

12.5.2 Standards for Determining the Existence of Fasad

As far as the standards prescribed for ascertaining the existence of fasad are concerned, these
leave a lot of space for “discretion” of the judge and, as such, the same situation is termed by
some judges as attracting the principle of fsad and is termed by others as an ordinary crime

governed by general criminal law.
Following are the “standards” for ascertaining the applicability of Section 311:

1. Past conduct of the offender;

2. Previous convictions of the offender;

3. The brutal or shocking manner in which the offence has been committed
which is outrageous to the public conscience;

4. If the offender is considered a potential danger to the communiry;

5. If the offence has been committed in the name or on the pretext of honor.

7Section 8 (iii) of the Criminal Law Amendment Act (I of 2005).

™ Moreover, a proviso has been added 1o Section 311 of PPC by Secuon 8 {iv) of the Criminal Law
Amendment Act (I of 2005), which declares that in case of honor killing, the imprisonment must not be less
than ten years.
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Whar is meant by “past conduct” of the offender and can it be used to determine the
existence or non-existence of fzsad? If it only means his “general reputation”, it means nothing
because that 1s so vague that it cannot be used as a standard in a criminal case. If it means his
criminal record and convictions, it is not different from the second standard. Finally, it may
mean his “bad character” but it is an established principle of the law of evidence that
“previous bad character” is irrelevant in criminal cases except in reply, i.e., “when evidence
has been given that he has good character”.” Even in that case, this bad character is generally
proved through evidence about previous convictions.” Hence, “past conduct” cannot be used
2s a “standard” unless it means “previous convictions”. This leads us to the next standard

mentioned in Section 311.

Now, as far as the standard of “previous convictions” is concerned, the law does not
specifically talk about conviction in murder cases and, thus, it leaves it open to the judge to
decide if the fact of the offender’s previous conviction in other criminals cases, such as theft
or cheating, can elevate his new crime from ordinary murder to fasad fil arz. When the jurists
allow the siyasab death punishment of a “habitual offender” committing an offence which is

ordinarily not punishable with death, they do so when three pre-requisites are fulfilled:

1. That the act in itself is a heinous offence even if the Divine law did not prescribe

death punishment for it;”

™ The Qanoon-e-Shahadat Order, Article 68.

ibid., Explanation 2.

77 See Section 4.3.2 of this dissertation for the examples of the offences for which the jurists allow the
styasah death punishment.
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2. That the offender was punished, or given a lesser punishment, but he continues to
commit the same offence;™

3. That the circumstances convince the judge that the convict cannot be deterred by
any punishment other than death.”

In the absence of these three conditions, the phrase “previous convictions” remains

too vague and cannot justify the siyzsah death punishment.

As far as the next two standards are concerned,® they are so vaguely worded that they
are open to many interpretations and thus to abuse. Similarly, the final standard - honor
killing - added in 2005, is based on the presumption that every time a person kills his near
relative and the right of gisas is waived or compounded by all or some of the legal heirs, it
amounts to honor killing and faszd. While this may sometimes help in preventing culprits
from bypassing the criminal justice system,” in some cases, it may defeat the very purpose of

the Islamic law about waiver and compromise.®

” In a tradition, the Prophet (peace he on him) 15 reported to have prescribed death punishment for the
cne who committedrhefr after being punished for it many times (Abu Dawid, Kitab al-Hudud, B3b fi ’l-Sariq
Yasrig Mirdran, The same rule is reported for the one who was punished several tmes for committing the
offence of drinking (Tirmidhi, Kitab al-Hudiid, Bab Ma Ja* Man Shariba l-Khamra fa-Jlidihu wa Man ‘Ada fi ’I-
Rabi‘ah fa-Qrulith. From the perspective of the Hanafilawthis is a séydseb death punishment.

7 This is so because death punishment is the last resort and can only be given where no other option is
left.

®“The brutal or shocking manner in which the offence has been committed which is outrageous 1o the
public conscience; and “if the offender is considered a potential danger to the community”.

¥ This is the basic criticism on the rules of waiver and compromise in the law of giszs.

B As noted earlier, the rules of waiver and compromise may help in minimizing, if not altogerher
aholishing, death penalty — a goal which the human rights activists want to achieve.
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CONCLUSIONS
The Pakistani law on homicide is supposedly based on the principles of the Hanafi criminal

law, but it has retained many significant features of the old law which were based on the
principles of common law. This has resuited not only in analytical inconsistencies but also in

strange anomalies.

“Qatl-e-amd liable to taZir” is a contradiction in terms for Islamic law considers the
ta'zir (or styasah) offence different and distinct from the gisas offence. As for “gatl-e-amd liable
10 gisas”, it must be defined strictly in accordance with the principles of Islamic law, which

will help in minimizing, if not abolishing, the chances of death penalty being awarded.

The principle upheld by Section 311 of PPC is compatible with the principles of
Islamic law, but the standards for ascertaining the existence of fasad fil arz are vague and
subjective and thus open to different interpretations. These standards must be standardized so
as to munimize the use of discretion by the judges. Moreover, death punishment must he

awarded only in the most serious situations.

292



CONCLUSIONS AND RECOMMENDATIONS

The main findings of the dissertation are recorded here which shall be followed by
recommendations for improving the Pakistani criminal justice system in the light of Flanafi

criminal law and its doctrine of siyasah.

CONCLUSIONS

This dissertation started with an overview of the works of Orientalists and Muslim scholars
in the postcolonial world on Istamic criminal law. It was concluded that in these works the
Hanafi doctrine of siyasab has either been ignored or its role has been undermined. Three

major reasons were identified, namely:

- The wrong assumption that the various schools of Islamic law were based on a
common theory of interpretation and as such picking and choosing berween the
opinions of the various schools was not a serious issue;

- The wrong assumption that the manuals of the jurists only represented ‘theory’;
and that the ‘practice’ of the administration of justice was distinct and separate
from this theory;

Reliance on the works of the later jurists who, under the influence of other
schools, sometimes ignored the classification of rights which forms the backbone

of criminal law as developed by the Hanafi School.
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Moreover, the works of modern Muslim scholars, particularly those who criticize the jurists
and call for reforms in Islamic law, are marred by a lack of a comprehensive and internally
coherent legal theory. After rejecting the necessity of following a particular school of law,
they pick and choose between the principles of the various schools but seldom try to ensure
the compatibility of these principles with each other and thus their work is, more often than
not, characterized by analytical inconsistency. Furthermore, these scholars calling for reforms
in Islamic law primarily rely on the ‘raturalist argument’ which presupposes that human
reason, independent of revelation, can determine the goodmess or badness of an act.
Resultantly, not only are the gaps in the law filled with the help of ‘nature and reason;’ but
also even the ‘revealed law’ is made subservient to the so-called ‘unrevealed law of nature and
reason’. In essence, this methodology is meant to demolish the whole edifice of Islamic law as
developed by the jurists and to leave the field wide open for discretion and tyranny of the

state.

As opposed to these scholars, the jurists generally and the Hanafi School particularly
tries to relate and link each and every rule with revelation. Thus, where the law is apparently
silent the Hanafi School tries to fill in the gaps with the help of the general principles of law
instead of resorting to ‘ominous brooding in the sky’. These principles coupled with the
system of ‘precedents’ and the ‘grading’ of junists and legal manuals help in developing an
internally coherent and efficient legal system. The jurists of the School may have a difference

of opinion on the legal consequences attached to an act, but they have a general consensus on

294



the “legislative presumptions’ of the School which form the core legal theory of the School.
For finding viable solutions to new issues without causing problems of analytical
inconsistency, the Hanafi School developed the detailed methodology of takhrif or reasoning
from principles. For the solution of an issue to be acceptable to the School, the foremost
requirement is 1o determine the fundamental principles of the School with which the new

solution must be compatible.

This Dissertation concludes that the most distinctive feature of the Hanafi criminal
law 1s 1ts classification of rights which determines the legal consequences of various crimes.
Thus, the three kinds of rights - the rights of God, the rights of the ruler and the rights of
individual - divide crimes into hudid, siyzsah and tazir. When two of these rights are
combined in one act, such as gisas and gadhf, most of the legal consequences are determined
by the right which is deemed predominant though some consequences of the subservient

right also endure.

The budiid punishments are related to the right of God which is why the government
cannot pardon these punishments and cannot change their standard of proof. The same is true
of the gisas punishment, except that it can be pardoned or compounded by the victim or his
legal heirs because the right of individual is predominant in it. T2%r punishment may be
pardoned by the affected individual, while siyd@szb punishments may be pardoned only by the
government. In the domain of siyasab, the government may make detailed laws, within the

parameters of the general principles of Islamic law for the purpose of defining various crimes,
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fixing the forms and limits of punishments for these crimes and prescribing the standard of

proof for them.

Modern scholars have generally considered the right of the ruler synonymous with the
right of God and have also overlooked the distinctions between z2zir and siyasah. The roots
of these confusions can be traced to the works of the later Hanafi jurists who, under the
influence of the ShafiT junsts, accepted the position that taZir punishment can be awarded
for the violation of some rights of God. They have thus deviated from the established

position of the Hanafi School which is based on the classification of rights.

A thorough analysis of the manuals of the Hanafi School shows that that the Hanafi
jurists use the word taZir in three different meanings: disciplinary action by a person having
authority against his subordinates, lesser punishment in cases where the punishment of badd
or gisas cannot be enforced and punishment for crimes generally which 1s prescribed by the
ruler. The first of these relate to the right of individual and is beyond the domain of the
criminal justice system. The next two, however, relate to the right of the ruler and they have
almost similar consequences. The amalgamartion of the spheres of w2 %ir and siyzsab in the

Pakistani law can be tolerated, but with two provisos:

- That in cases of hudid and gisas, taZir has a special standard of proof - slightly
lower than that of badd and gisas; and
- That in these cases its maximum limit is fixed, i.e., if it is awarded in the form of

lashes, it cannot exceed thirty-nine lashes.
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With this background in mind, the dissertation first examines the Pakistani blasphemy
law contained in Sections 295B and 295C of the Pakistan Penal Code as interpreted and
applied by the superior judiciary, particularly by the Federal Shaniat Court in smail Quresh
v The Government of Pakistan. Tt is concluded that the Pakistani law treats blasphemy against
God, desecration a copy or part of the Qur’an and passing derogatory remarks against any of
the Prophets, upon them blessings and peace, form as three different crimes. They are all

different forms of one crime from and all of them have the same legal consequences.

If a Muslim commits any form of this crime, the Hanafi School deems him an apostate
and applies on him all the legal consequences of apostasy. Thus, as apostasy is not a strict
liability crime in Islamic law, the proof of mens res is essential for establishing the criminal
responsibility of the accused and all efforts must be made to give his statement or conduct
such an interpretation which does not make him apostate in the eyes of the law. Being a hadd
crime, some mistakes of law, called shubhab by the jurists, also become obstacles in the way of
enforcing the punishment. The convict is given the hzddpunishment of apostasy, which is
death, if proven through the particular standard of proof for hadd crimes, provided the
convict does not repent. If the court is satisfied with the repentance of the convict, it will
quash the case against him and will not award him the hadd punishment. If the convict is
female, she cannot be given death punishment and shall be, rather, kept in custody and

advised to repent.
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When a non-Muslim commits this crime, he cannot be deemed an apostate and that is
why the Hanafi School treats him differently from a Muslim accused of committing the
crime. It holds that even after committing this crime, the contract of peace with that non-
Muslim remains intact but the culprit may be given appropriate punishment for injuring the
feelings of the Muslim community and this punishment may, in extreme cases, take the form
of death punishment. Thus, in this case, it is a séy@sab crime, not a hadd crime, and it attracts

all the legal consequences of siyasah.

As both the hadd and siyasab punishments are enforced by the government, the one
who takes the law into his own hands by killing the one who, in his opinion, committed any
form of the crime of blasphemy, encroaches upon the legal anthority of the government and
is, thus, liable for appropnate siyaseh punishment. Moreover, he will also be liable for gisas
punishment if he is unable to prove that the deceased deserved death punishment either by
becoming apostate due to blasphemy or, being a non-Muslim, by committing the most

serious form of the siydsab crime of blasphemy.

After blasphemy, the dissertation examines the implications of the Hanafi doctrine of
siyasab for the Pakistani legal regime on the crime of rape. As sexual intercourse is an essential
ingredient of this crime, it certainly attracts the legal consequences of zinz and gadbf. Hence,
the only way to make it a séyasah crime is to make it a sub-category of violence by defining it
in a way that does not involve sexual intercourse as an essential element. The government

may, thus, bring sex crimes involving the threat or use of violence under one heading and
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further categorize it in view of the intensity and gravity of the crime. It may also prescribe
proper punishments for the various categories of the crime. Being a siyasabcrime, 1t will not
require the standard of proof prescribed by Islamic law for the hadd of zina or other pudid.
In extreme cases, the court may award death punishment which can be commuted or

pardoned only by the government, not by the victim or her legal heirs.

Another area of the Pakistani criminal law examined in the present dissertation for the
implications of the Hanafi doctrine of siyasab is that of the legal regime on homicide. This
regime, which is supposedly based on the principles of the Hanafi criminal law, retains many
significant features of the common law and this unnatural amalgamation between the
principles of two different legal systems has caused several serious anomalies and analytical
inconsistencies. One significant issue is that the Pakistani law about gatl-e-amd, like the
Hudood Ordinance, prescribes two different standards of evidence and two different
punishments for one and the same crime. This goes against the fundamental principles of
Islamic criminal law as developed by the Hanafi School. Qatl-e-amd is liable to giszs and
Islamic law does not recognize gatl-e-amd which is liable to 4 Zir. The so-called “gatl-e-amd
liable to t2Zir” must be made a separate and distinct crime attracring the consequences of

styasah.

The definition of “gatl-e-amd liable 10 gis@s™ in PPC is based on the principles of
common law regarding culpable homicide and murder. The scope of gati-e-4md in the Hanafi

law is too narrow and is the only form of homicide which attracts the death punishment of
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gqisas. Hence, if it is defined strictly in accordance with the principles of Islamic law as

expounded by the Hanafi School, it will minimize the chances of awarding the death penalty.

As Islamic law considers gat! a violation of the joint right of God and individual in
which the right of the individual is predominant, it allows the legal heirs of the victim of
pardon or compound the punishment of the offender. However, using the authority of
siyasab, the court may still award appropriate punishment to the convict if it finds that the
night of the communiry at large has a/so been violated. Thus, the provisions of Section 311 of
PPC, by virtue of which the court may award appropriate punishment if it finds that the
convict has committed fasad fil arz, are compatible with the principles of Islamic law, but the
standards for ascertaining the extstence of fasad fil arz are subjective and open to different
interpretations and abuse. For the purpose of minimizing the use of discretion by judges, it is

tmperative to prescribe objective standards which are carefully defined.

The dissertation also examines some important issues regarding the Islamic law of
evidence in the context of the criminal justice system. It concludes that Islamic law has
accepted testimony as valid proof in criminal cases even though it is hypothetically possible
that witnesses fulfilling all the strict conditions of Islamic law may still lie or commit a
mistake. This margin of error has been ignored by the jurists because of the explicit texts of
the Qur’an and the Sunnab asking Muslims to decide in accordance with the testimony of the
witnesses. On the same principle, the jurists accept the prescribed conditions for witnesses

regarding their gender and religion. Hence, despite the fact thar they acknowledge the basic
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capacity of testifying for women and non-Muslims, they do not consider their testimony
admissible in the hudizd and gisas cases. That is also the basis of their sticking to the prescribed

number of witnesses required for proving the crimes of various categories.

Thus, four male witnesses are required for proving the bhadd of zina, while for all other
budud as well as gisas two male witnesses are required. Islamic law does not prescribe two
different standards of evidence for one and the same crime. Hence, one crime cannot be both
liable to hadd/qisas as well as liable to tazir. Rather, the taZir crime is separate and distinct
from the hadd/gisis crime and each of these crimes must be proved separately in accordance

with their peculiar standard of proof.

Thus, a z%ir crime relating to the genus of the hudiid or gisas crimes can be proved
either through the testimony of two male witnesses or one male and two female witnesses,
but not through the testimony of women alone. Tz Zir cases related to the right of individuals
can be proved through other forms of evidence which are admissible for the purpose of
proving the nght of individuals, such as ‘testimony aboutb the testimony’, personal

knowledge of the judge, official correspondence of one judge with another judge and the

refusal to take oath.

For the siyasah crimes, the standard of proof is prescribed by the ruler or he may leave
it to the judge who may decide the case on the basis of the circumstantial or indirect evidence;

or any other new forms of evidence which may become available due to technological
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advancement, provided the judge does not violate the general principles of Islamic law while

using these forms of evidence.

RECOMMENDATIONS

Following are the recommendations for improving the Pakistani criminal justice system:

1.

The various institutions entrusted with the responsibility of Islamization of laws in
Pakistan, particularly thé‘: superior judiciary and the Council of Islamic Ideology,
must consider the various schools of Islamic law as representing distinct legal
theories and, as such, these institutions must either follow a particular school of
law or they should develop their own comprehensive and internally coherent legal
theory. In any case, they must not stmply pick and choose between the opinions of
the jurists belonging to different schools without ensuring that the principles on
which these opinions are bases are murtually compatible.

The Hanafi methodology of the use of general principles of law can help today, as
it histoncally has, in the rapid development of law for new cases without
demolishing the legal edifice erected by centuries of legal scholarship. Judges of the
superior judiciary in particular should use these principles while performing their

dury of interpreting the law, instead of relying on the principles of common law
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regarding ‘interpretation of statutes’ or on the ‘naturalist argument’ which leaves a
wide room for discretion.

. The classification of rights in Islamic criminal law is very different from the
classification of rights in the common law; and lawmakers as well as judges should
never lose sight of the particular legal consequences of various rights while making
or interpreting a provision of Islamic criminal law.

. The law relating to hudid and gisas as developed by the jurists from the texts of the
Qur’an and the Sunnab has little room for improvement and as the bulk of this
law relates to the right of God, it remains fixed, immutable and, resultantly,
beyond the scope of the authority of the State. Efforts to change this part of the
law will always prove futile as the Muslim community has never accepted such
changes. Hence, the government should instead focus on the domain which the
jurists have relegated to it and which covers the large bulk of criminal law. In the
process of Islamizing criminal law, or improving the present criminal justice
system, the focus should shift from budid and gisas to siyasab.

. As far as ta%ir is concerned, in the manuals of Islamic law, the term has
occasionally been used for private disciplinary action by a person having legal
authority for that purpose. These issues of t2'dh do not form a part of criminal
law today when crime is primarily considered a violation of public right. Hence,
tazir as the right of individual should be discussed separately from issues of
criminal law. Then, 4 %ir is also used within the scheme of the budid and gisas.
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Here again, very little room is available for the government’s interference or the
court’s interpretation. Hence, the government, the judiciary and the scholars
should concentrate on t2%ir when it is used as a synonym of siyasah. |

6. For improving the Pakistani law on blasphemy, the following amendments are
suggested:

a. Making of a special law about blasphemy;

b. Defining the crime in such a way that it covers blasphemy against God,
desecrating the Qur'an and passing derogatory remarks against any of the
Prophets, upon them blessings and peace;

c. Making two separate classes of the crime: blasphemy committed by a
Muslim and blasphemy committed by a non-Muslim; in the former case,
the legal consequences of the badd of apostasy should be applied, and in the
latter, the legal consequences of siyasab.

7. The Pakistani law on sex crimes should be amended along the following lines:

a. By bringing sex crimes involving the threat or use of violence under one
heading and, then, further categorizing it in view of the intensity and
gravity of the crime prescribing proper punishments for various categories
of the crime;

b. Defining the crime of sexual violence in a way that it does not require the

allegation and proof of sexual intercourse so that it becomes a sub-category
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of violence and thus attract the consequences of siyasah, not the hudid of
zind, qadhf or hirabab;

c. Keeping zini separate from the crime of sexual violence and its sub-
categories and correlating it with the crime of gadhbf;

d. Making the law of gadhf effective by removing the exceptions of good faith
and the public good.

8. The following changes are necessary for improving the Pakistani law on homicide
and bringing it into conformity with the principles of Islamic law:

a. Defining gatle-amd stnctly in accordance with the principles of Islamic
law as expounded by the Hanafi School;

b. Declaring unequivocally that gatl-e-2md can only be proved through the
standard of proof prescribed by Islamic law for the gésds crimes;

c. Repealing the provisions about gatl-€-emd liable to taZzir and make it a
separate crime attracting the legal consequences of siyisab;

d. Allowing the court 1o award appropriate siyzsah punishment to the convict
in cases where any of the legal heirs waive or compound the right of gisas;
but the court is satisfied that the conviet has also committed fasad by
violating the right of the communiry;

e. Defining the standards for ascertaining the existence of fasad in clear and

precise terms minimizing room for discretion and abuse.

305



9. For bringing the law of evidence into conformity with the principle of Islamic law,

the following amendments are essential:

a.

Abolishing the two standards of evidence for the same crime and treating
the t2Zir and siyasab crimes distinctly and separately from the hudid and
qisds crimes;

All crimes, including the budid and gisas crimes, are proved by the
confession of the accused provided the confession fulfills the conditions
prescribed by Islamic Jaw;

In budiid and the giszs crimes, the convict may retract from his confession
any time before the complete enforcement of the punishment after which
the case shall be quashed and no retrial shall take place if testimony on the
prescribed standard for proving the crime is not available;

In t2%ir and siyasah crimes, the culprit may retract from his confession
before the judgment is pronounced but the court may award appropriate
punishment on the basis of the available evidence;

Apart from confession, the budied and gisascrimes as well as the ta%ir
crimes relaung to the genus of the hudid or gisas crimes, should be
provable only through the testimony of eyewitnesses;

The minimum number of witnesses must be four for proving the crime of
zina; while for all other hudiid and gisas crimes the minimum number of

witnesses has to be two;
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g. All the eyewitnesses m hudiid and gisis cases must be adult, sane, male,
proved trustworthy after tazkiyat al-shubiid and must be Muslims if the
accused is Muslim;

h. Ta%ir crimes relating to the genus of the hudid or gisas crimes may be
proved through the testimony of two male, or one male and two female
eyewitnesses wbo fulfill the other conditions of the witnesses of the hudad
and gisZs crimes;

i. For general criminal law covered by siyasah, the existing law of evidence
may remain in the field unless a provision of this law is found incompatuble
with the general principles of Islamic law.

10. Finally, the courts must get rid of the presumption that Pakistan is a common law
country and they must fulfill their legal duty of mterpreting all Pakistani laws in

“accordance with principles of Islamic law.
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APPENDIX ONE

GENERAL PRINCIPLES OF THE HANAF1 CRIMINAL LAW

> gddl| gl_‘i’.S..i_oicJ.:’e_‘i.m_Ll bR il ue | gidi
‘JJA.?.JAJ—J

In Chapter Three of this dissertation, the methodology of the Hanafi School has been
described in detail and it has been shown that this methodology primarily relies on the
general principles of law, These principles not only help in understanding the detailed rules of
the law but also in extending the law to new cases through the methodology of takhrij
described in Chapter Three. In this Appendix, therefore, some of the important general
principles of the Hanafi law of budid have been compiled from the Kitabl al-Hudiid of al-
Mabsit by Shams al-A’immah Abt BakrMuhammad b.Abi Sahl al-Sarakhsi. It is hoped that
these principles will illustrate the line of reasoning adopted by the Hanafi jurists for

developing criminal law, particularly of hudid and gisas.
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On the Use of Reason

SN I PRI R EERT S |

1. Hadd is not created through analogy.

L eSSl il 1A eSSy LISl L2
2. Creation and completion of hudid through analogy are not valid.
Lo Sl sl o ey ey L3

3. No condition can be added to hadd on the basis of reason.

On the Authority of the Ruler

LUl Lo i sae oY L4

'Al-Mabsizt, 9:86. A question may be raised here about the hadd of shurb, which according to the famous
narrative about the decision of ‘Ali (Allah be well-pleased with him) was fixed on the analogy of the hadd of
gadhf. Even the analogy seems loose and not strictly in accordance with the conditions laid down by the jurists
for analogy: “the one who drinks, loses senses; the one who loses sense, makes calumny; hence, I see the
punishment of calumny for him” (Ibid., 9:82). The Hanafi jurists assert that the hadd of shurb was not fixed by
ra’y; it was fixed by the practice of the Prophet {peace be on him) as understood by his companions (Ibid.,
24:55). As noted in Chapter Three, the opinion of a companion is a binding source of law for the Hanafi School.
Here it is not just 2 soliary opinion; rather, as the Hanafi jurists look at 1t, this was the how the companions by
a consensus understood the intention of the Lawgiver. Hence, the later jurists simply assert that Azdd is either
fixed by the Quran, the Sunnab or the consensus (Ibn ‘Abidin, Radd al-Mubtar, 6:3).

> Al-Mabsiit, 9:50.Sarakhsi mentions this principle in the context of the additional punishment of
expulsion along with lashes for the convier of zinz and asseris that some nf the jurists who consider this
expulsion as part of the padd punishment argue on the basis of giyas that expulsion deters the culpnt and the
purpose of the hzdd punishment is deterrence. However, Sarakhsi refutes this arpument on the basis of this
principle asserting that addition to the hadd punishment on the basis of giyas is not possihle in the same way as
the Azdd punishment originally cannot be established through giyas.

*Tbid.,9:46.
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4. The ruler is entrusted with authority for enforcing the Shar’.
5 Bt P Lot Laai 5 Lo oM bus § .5
5. The ruler does not have the authority to vacate a hadd after it is proved before him
in accordance with the prescribed standard of evidence.
Cooe Liaawly 0y ue0eS, Laydae B e 3 ibsY paol oY o, dyimye LA P dlisldby) L6
6. This [badd] is the right of Allah which the ruler enforces by virtue of the authority

given to him by the Shari‘ab; hence, no other person shares this authority with him.

On the Characteristic Features of the budsid Punishments

oA Uk el Sl 3T as L7
7. Hadd 1s more likely to dissolve than sin.

Lola N Laslisy o 44! .8

Tbid.,6:94. Interestingly, the Objectives Resolution accepts this principle and holds that governmental
authority is a “sacred trust” which the people of Pakistan shall use within the “limits prescribed by Allah” as
“sovereignty over the entire universe belongs to Allah”.

*Ibid., 9:84 Hence, Article 45 of the Consurution of Pakistan is repugnant to Islamic law, if it includes
the power to pardon or change the padd punishment and also if it includes the power of pardoning or changing
the gisas punishment even when neither the victim nor (in case of his death) any of his legal heirs waives or
compounds the right of giszs. In Hakir1 Kban v The State, the Supreme Court could not resolve this issue and
referred it to the Parliament which did not as yet come up with any solution, Hence, the issue remains unsertled.
Section 18 (iii) of the Protection of Women Act, 2006, repealed Sectior 20 (5) of the Offence of Zina Ordinance
and, thus, authorized the government to pardon the hadd punishments awarded under this Ordinance. The
Federal Shariat Court in its decision on the compatibility of the provisions of the POWA with Islamic law
simply ignored these provisions.

*Al-Mabsiat, 9:94. Hence, if the ruler - above whom there is no other ruler, commits a badd crime, the
punishment cannot he imposed on him {Ibid.,9:121-22).

Ibid.,9:61. It means that if a person cannot be deemed to have commirted sin, such as a child or an
insane person, # fortiori he cannot be given the hedd punishment. Sarakhsi mentions this principle while
negating the criminal liability of a woman who is coerced to sex and asserts that as she cannot be held sinner #

Jortiort she is not liable for the badd punishment.
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8. Hudid cannot be imposed on the basis of oaths.
LAl lde s g b i W9

9, Hudud inherently require concurrent enforcement (tadakbul).

Mo LF Y LYoy Liniwl s o1 3a3y¥adl .10
10. Hadd is indivisible; hence, it can only be deemed enforced when it is enforced
completely.

U a1 s bol 3w i Jl o Lanbaguad! .11
11. Hudid which do not entail death punishment cannot be enforced when the

convict is 111,

On the Effect of Shubbab

b s s g A bl laidl yrenitet 131 .12
12. When due to the presence of shubbab it becomes impossible to enforce gisas, diyab

must be paid out of the property of the convict.

Boooagia i da il o810 .13

*Ibid.,9:59. Thus, if the accused denies the commission of the Audd crime but refuses to deny this on
oath, he cannot be given the hadd punishment, if there is no evidence against him in accordance with the
prescribed nisab.

*Ibid., 9:81. Hence, if a person more than once commits the same hadd crime before the whole of the
badd punishment is enforced on him, he can only be given the remaining part ofthe Asdd punishment. The rule
for ta%ir is different as the culprit is liahle to separate punishments for separate instances of committing a tazir
crime (Kasani, Bada’t'al-Sanz’i’, 9:274).

“Sarakhsi, al-Mabsiit, 9:55. Thus, if the hadd crime of gadhf is proved only by the confession of the
accused and he retracs from his confession before the completion of eighty lashes, be is not deemed to have
received the bedd punishment and as such he is not regarded as disqualified for giving testimony against others.

H[bid.,9:84.

“Ibid.,9:72. However, in the absence of shubbab,gatl-c-amd antracts only the gisis punishment and diyar
can be imposed on the murderer only as a result of a2 compromise berween the legal heirs of the victim and the
murderer with the mutual consent of both parties. In such case, the diyab is paid onfy by the murderer and his
‘agulzh is absolved from sharing his liabilicy (Ibid., 9:72).
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13. Financial obligations are enforced even in the presence of shubbab.

On the Hadd of Qadbf

MG el iy colef Lixbidis 14
14. The hadd of gadhf is not enforced on the one committing gadhf against a living
person who dies following the allegation (gadhy).
Booudrepily Uigadidais .15
15. The hadd of gadhf is enforced on the one who commits gadhf against a dead
person. |
Ly L e S Y i bl st L 16

16. The narrator of the gadhf of another person does not thereby commit gadhf.

On the Hadd of Zina

Pbid.,9:85. Thus, a taZir crime is also proved in the presence of shubbab (Kasinl, Badz’i' al-Sana’i’,
9:274) because the t2zir crimes, like financial obligations, relate to the right of individual.

MSarakhsi, al-Mabsizt, 9:55. This rule applies where the one against whom the allegation of 2ind was
made dies before making a complaint against the calumaiator and even he dies after making the complaint. In
the former case, only the magdbuf had the right to file a complaint and as he died without doing so, the case ends
with that. In the second case, even when the magdhuf dies after making the complaint, the case ends because the
law deems it a right of God, not of the magdbuf; hence, it cannort be inherited by his legal heirs (Kasani, Bada’i‘
al-Sani’i’, 9:250),

¥Sarakhsi, 2f-Mabsiat, 9:55. This is because accusing his death without ever punished for committing
zindproves his chastity (thszn) and accusinga chaste Muslim amounts 10 qadhf In this case his living heirs are
aggrieved persons and as such they have the right to file complaint {Ibid., 9:130).

“Ibid.,9:76. If Mr. A says that Mr. B alleged Mr. C of having committed zinz, A is a reporter and his
‘reporting’ does not make him liable for the hadd of gzdhf. On the other hand, if Mr. A, believing the allegation
of Mr. B against Mr. C as true, informs someone else saying: ‘Mr. C committed zina’, this is not mere report and
it atrracts the hadd of gadhf. Sarakhsi gives this principle while explaining the rule that although shabadsb ‘ala al-
shabadah does not prove the crime of zinz, the reporters of the original testimony are not liable for the
punishment of gadhf even if original witnesses shall be liable for the hudd of gadbf if their number 15 reduced
from four (See Principle no 45 below).
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Sloid! a il pidlasislalinat=it szt 17
Vo aloY bt tiod e ol pde i de®a )N 1 s pAg t laains Aoy !
17. Zind is an act which varies for different subjects in different places and times;
hence, unless the four witnesses agree on one act, it is not proved before the ruler.
B LA St gasatlie yniseb Y lun it - 18
18. Zina is nothing but intercourse in the absence of the contract [of marnage], or
ownership [of the slave-girl] or the form of any of them.
Bl tdaid e cppmakgflaaide it alapuaiiils! 19
19. If the woman allows a person to Icommit intercourse with her who does not
thereby commit sin or s not guilty, she is [also] not liable to badd.
P it R i lie Ligbay s [B50 501 g 51 501] Sl il .20
20. When the cause of the punishment is established, the legal status of the couple is
considered for the purpose of imposing the punishment.
R SE PR P TR NP TR V-G L )|
21. The act of intercourse is ascribed to the man and the woman acts as a subsidiary.
oY 0 e 155 55 6B ) e A L e i o LS ad 51 .22
22. If the primary act is not zina, she does not become ziniyab because the subsidiary

act 1s proved only when the primary act is proved.

Ibid.,5:69.

UIbid., 9:62.

“Tbid.

®Ibid,, 9:63

“Tbid.,9:62 Hence, if the man is not liable for the hadd punishment of zind, his woman parmer is also

saved from this punishment. This is explained hy the pninciples which are corollaries of this basic principle.
ZThid.
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Poye i lohyainl LS leud Lol iuldlpede Al ploy iUifdailisd) .23
Zina comprises two separate acts: one by the man and the other by the woman; and
each one of them is punished for his or her own acr.
camlale il B B3l ilal e pS Uiaiauiay {oadi L33t Ui e
o aY i ad L Ll AL LS D s ay s oSl as LiAbab JLISS F o I 385
When we say: “Zind comprises two separate acts,” we mean: for the purpose of legal
consequences. Otherwise, in reality, it is one act. Hence, if shubbab becomes the
obstacle for enforcing the punishment on one party, it also becomes shubhab for saving
the other party from the punishment.
B ylsta e Lol das oYM L) .24
24. Zina with a woman who is coerced does not make her liable for b2dd under any
circumstances.
oA aT LSy B pal AS 5y .25

25. When the woman is coerced, she has no share in the act [of zinz].

P1bid.,5:77. This is an explanation of the legal principle that everyone is punished for his/her own
wrong,

*bid.

BTbid. This is the rule even if the coercion (#krah) was imperfect (nagis), as explicitly asserted by Kasani
(Bad'i’ al-Sana’i’, 10:109). If 2 man is coerced to commit zing, the hadd punishment cannot be imposed on him
but only if terab was complete (tamm), as imperfect coercion will not suspend this punishment for him (Thid.).
This distinction again is based on the principle mentioned above that zinz is primarily ascribed to man and that
woman is deemed facilitator.

* Sarakhsi, al-Mabsitt, 9:77. This is very important principle for the purpose of ascertaining the nature
of the so-called marital rape from the perspective of Islamic law. The spouses act as “partners” in sexual
intercourse and here the principle of law says that when she is coerced she is not a partner; hence, the husband
must not commit sexual intercourse with his wife without her consent. However, 10 call it “rape” and entail
criminal liahiliry for the husband goes much beyond what this principle means. The very purpose of the
contract of marriage is o allow sexual intercourse; hence, the presence of consent is legally presumed which 1s
enough for negating criminal hahiliry. What is meant here 1s simply that husband should not coerce wife to sex;
hut marital rape is an oxymoron from the perspective of Islamic law.
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To Spl yi g ooy iaiaSid ISl 3 by dehg I .26

26. Intercourse without lawful ownership must have either of two consequences:

punishment or dower.

On Resident and Alien Non-Muslims

B e p) i ima L5 A laga S ph IliSycbla ¥ Lis 1 .27
27. Religious obligations and pure rights of Allah are not imposed on non-Muslims.
PeY Ll i a0 U laadl (@3 odd ik lad L) Ll
T g o Ui Losd | Lo L
The meaning of our statement: “Religious obligations are not imposed on non-
Muslims™ is: rituals which are built upon Islam. As far as the prohibitions are
concerned, they are established against them.
B slia LGy antajils goliull .28
28. The alien undertakes to fulfill the rights of individuals.
Mo Ile il sy dakaliydia) il Lasoliwdt .29
29. The alien does not undertake fulfilling any of the rights of Allah.

]2'.}.&1_{_LM_§_LL-LM1__I_}_” .30

7Ibid.,9:86. Thus, where the badd punishment cannot be enforced because of the presence of shubbah,
dower must he imposed on the man.

#Tbid., 9:64. This becomes the basis for recognizing some kind of “personal law” for non-Muslm
inhabitanes of the Muslim territory.

#Ibid. Hence, badd punishments are imposed on them, except where an act punishable with badd is
deemed permissible hy the religion of the non-Muslims, such as drinking wine.

*Sarakhsi, al-Mabsizt, 9:128. As such, the hadd of gadhfcan be imposed on aliens hecause it also involves
the night of individual even if the nght of God is predominant in it (Ibid., 9:64). The same is 2 prioritrue of the
gisas pumishment becanse the right of individual is predominant in it (Ibid.).

Mbid.,9:64. Thus, the hudizd punishments, other than the hudd of gadbf, are not enforced on him.
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30. Riba has been excluded from every treaty.
- baid¥ALdxalayl il W31
B oo lat L o s slas dlial€ol ity iyt b liansi LY
31. The hadd of zina is imposed on the peope of dbimmab... because dhimmi is among
the people of our territory and has undertaken to abide by our laws in matters other
than worship.
ottt e gy i daiassin. Lasoabiuiel st i dlo b lLidlsias .32
Mlast b le daay iy,
32. The one who is from among the people of our territory is under the control of the
ruler, physically as well as legally, so that he can stop him from going to a foreign
territory; hence, he can impose badd on him.
Bl st dle pop Wi abaia i o LaSelaY ! adadusd [goliauil] .33
33. The alien is not legally under the control of the ruler so that he cannot stop him

from going back to his home territory.

On Testimony

oo ltei s e i e udl ogns .34

*Ibid. This cardinal principle of Islamic law means that although Muslims are bound to fulfill the treaty
obligadons towards non-Muslims, they are not permitted to accept a condition about the payment of rba
(interest) and that every such condition in a treaty is null and void for Muslims. Under no condition whatsoever
shall interest he permitted in Muslim rerritory. This, then, hecomes one of the least essentials for declaring a
territory as Dar al-Islam, The Prophet (upon him blessings and peace), for instance, accepted other conditions
which the people of TZ'if laid down for submirting to the rule of Muslims, except the condition of permitting
riba. Similarly, one of the reasons for the expulsion of the Jews of Khaybar by ‘Umar (God be pleased with him)
was that they indulged in interest-hearing transactions.

PIbid.,9:65.

*Ibid.

*Ibid.
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34. Punishment cannot be imposed on any person on the basis of complaint alone.
Vo paasd o by L35
35. The litigating party does not have the right to testify.
Wbl IyAtis ALl Y cplutie;<iala.36
36. What a Muslim denies is not provable through the testimony of dhimmis.
Yoo lswY s tailtlald o JItapdtlGaum atays L37
37. In what 1s obligatory as the right of Allah Most High, judgment is accomplished
when the sentence is enforced.
Ko Laih) tALa A LRy eabad YRS 1AL L8
38. Testimony does not become a binding argument unless it is accompanied by
judgment.
Mooy el ialls e Lan i By ebp Il ayLadt 39
39. A legal impediment arising concerning the witnesses before the judgment has the
same legal effect as the one arising at the time of the recording of tesumony.

ool Ga,tadls, oladhily sy oslas i, «Ladll tams;lad! .40

*fbid., 9:124.

¥Ibid., $:77.

Hbid., 9:49.

¥ Thid., 9:55 Thus, an accused may retract from his confession, or a witness may retract from his

testimony, before the punishment is completely enforced after which the remaining punishment shall not be
enforced and, as noted earlier, the accused shall not be deemed to have received the padd punishment. Thus, he
does not become disqualified for giving testimony (Ibid., 9:80-81).

“Ibid., 9:54.
*Ibid. Thus, if a witness was trustworthy at the time of giving testimony but loses this characteristic

because of commitring a major sin after giving testimony before the enforcement of the complete punishment,
his testimony becomes unacceptable and the remaining punishment must not be enforced.

“Ibid. This is because, as noted above, in the cases relating 1o rights of God, the judicial proceedings do

not end with the pronouncement of the judgment but, rather, continue till the punishment is enforced
completely.
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40. In what is not enforced in the presence of shubbab [i.e., budid and gisas], a legal
impediment arising after the pronouncement of the judgment has the same effect as
the one arising before such pronouncement.
Sl ey i Lay b e Lin oV ds La i)l e yod Lidbte g2 5 . 41
RS TSP L PEPESETR SPECIE S PP S WP TERS IS S0 T PP SEIE 3
41. In what is not enforced in the presence of shubbah [i.e., hudid and gisas], the
nletraction of a witness [from his testimony] before the enforcement of punishment has
the same effect as that of retraction before the pronouncement of judgment; and in
what is enforced in the presence of shubbab [ie., taZir and siyasak], it is as if he

retracted after the enforcement of the punishment.

b4k co g ablol ity,, bp Lt Sy pea i A1 a1 g b tbi L ieby 145l .42
A W T PSSPy F P
42. Testimony about testimony is a substitute; substitutes are accepted on the basis of

need; budid are not imposed on such basis because they are meant to be suspended [in

such a situation].

45

. 3glli'|‘.;llb'nu|a)__;b_)__|')_x_;_i' .43
43. TaZir punishment to a person does not disqualify him for testimony.

Ko padt T GBI IS (B ST L A4

“Tbid. The distinction stems from the basic presumption that in the rghts of God, judicial proceedings
continue till enforcement, while in the rights of individual judicial proceedings end with the pronouncement of
the judgment.

*Ibid.,9:76.

*Ibid., 9:80. It is only after a person is given the complete hadd of gadhf that he becomes disqualified for
giving tesumony in any case in future.

*Ibid., 9:97.
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44, What 1s proved through testimony is like what is proved through the confession of

the other party.

b Bassaau s 1ApSe i ai adde oS iS Ype Baa iRl add Al It detstagn ) 45

7

45. Testimony of zinz is qadhf in reality; but its legal status changes when the

[required] number [of witnesses] is accomplished and it becomes the proof for hadd.

On Delay in Filing Complaint

B P Liaas phua IS Uy odadloolisin dyay I1haaawl i L33 a> .46
46. The hadd of zina is not enforced on the basis of testimony after a long period 1s
lapsed; and the same is the rule for every badd which is the pure right of Allah Most

B A e LaSamyl 33 Lo LaSsgadledd 47
47. These hudid are imposed on the basis of confession even after the lapse of a long

period.

Miscellaneous

So-uaLm_i_H_gs a3l e JEeltye Palagitas —’d__l_)‘l_s_i‘.flsaﬁ_l_ﬁ_ﬁ_i_ﬂ_pi_u]_u‘.‘"s

“Ibid.,9:104. Thus, if three witnesses give testimony but the fourth one abstains, the first three are given
the punishment of gadhf.

*1bid.,9:79. This is because the filing of a complaint after a long period creates a doubt the benefit of
which goes to the accused.

*Tbid.

*Ibid.,9:91. As explained in the next para, the presumption of freedom is based on the presumprion of
contimity which the Hanafi School considers valid for negating an obligation, not for creating a right. Thus, a
free person 15 competent to become a witness but this competence is not established by the presumpuon of
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48. People are presumed free [not slaves]in every matter, except four: in testimony,

blood-money, hadd and gzsas.

- P ary 5t a gt u LSl gh g AL e L 13y gaalbg 33l 5.0 3
G LSl A s pdad | Lod e el goaaT oY 3 La it sliaid bl Lamiel jLake Lyl

. Slimiwd LSl Sy §LlExSwyY L,-..'NJBG_:_AJ.A__H g -

Proof of the freedom of an unknown person is the apparent position as the territory 1s
the terrtory of Islam... or it is on the basis of the presumption of continuity as all
humans are the descendants of Adam and Haww3’, peace be on them both, and they
both were free. This presumption is valid for repelling an obligation, not for creating a

right.

S gde bW il e ¢ Gt 5 Ll .49

49. Deprivation from inheritance is a result of a culpable homicide as punishment.

B aa s s latt W50

50. The ‘zgilab does not bear the responsibility of intentional wrong.

M laa e e 5 a5y Liade s ale i)t 251

freedom. On the same ground, in case of gatle-Kbarz’ the presumption of freedom for a deceased is not deemed
enough to entitle him to full diyah; because of the presence of shubbab, the killer shall be liable only to pay half
diyan. Similarly, in case of gatl-e-amd, if a deceased is deemed free, his killer becomes liable for gis@s punishment
which again is suspended by shubbah. Finally, if the accused in a badd case is free, he 1s given full punishment
while a slave 15 given half punishment; thus, because of shubbah the presumption of freedom is not deemed
enough for awarding the full punishment.

bid.,9:92.

*1bid.,9:71. Under this principle, the killer is liable to deprivation from the inheritance of the deceased
even in case of &bata’ because even in this cases he is liable to offer expiation (€affarab) which is an indication of
the culpability of the act. Pakistani law confines deprivation from inhentance to wmd and shibh al-amd (Section
317 of PPG).

“Tbid.,9:72,

*1bid.,9:71.
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51. An act performed on a permissible subject does not become a cause for the
obligation of compensation.
% e b b da 3ia 3Lty 52
52. Permissible acts are restricted by the condition of harmlessness.
B iyl d A LB A La la s8I e i Lisel .53
53. We have been ordered to build determine legal consequences on the basis of the
apparent and well-known position.
V.ooy i dlasadl ghpyd e 3Lt v Ladadydallsl .54
54. The one created from the water of ziﬁ& has the same sanctity and provection as

others have,

*Ibid.,9:73,
*Ibid.,9:78.
¥Ibid ,9:84.
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APPENDIX TWO: TARABLUSI ON THE PARAMETERS OF SIYASAH

[As noted in Chapter 5 of this Dissertation, for the purpose of understanding the doctrine of
styasah the later Hanafi jurists generally refer to the work of ‘Ala* al-Din Abu ’l-Hasan ‘All b.
Ibrahim al-Tarablust, Muin al-Hukkam fi ma Yataraddadu bayna ‘LKhasmayn min al-Abkim. The
discussion on siyasab which is spread over almost forty pages is found in the last part of this

wonderful book. Some passages from this invaluable work are translated here.]

SryAsaH: A DOUBLE-EDGED SWORD

Know that siyasab is a strict law (shar® mugballaz) and it is of two kinds: siyasah zalimab
(tyrannical administration) which Islamic law prohibits; and siyasab @dilab  (just
administration) which takes the night from the unjust (al-zz/im), prevents numerous forms of
injustice, deters those who seek mischief (fasad) and helps in achieving the objectives of the
law (al-maqasid al-shar‘tyyab). Islamic law obligates using siyasab adilab and reliance on it for
upholding the rights' and it is a big concept which is misunderstood and misapplied by many.

Thus, ignoring it leads to wasting of rights, suspension of the budid and encouraging those

! This is a very important point which Tarablusi makes at the very beginning of the discussion on
siyasah. He emphasizes that although the use of the siyisah powers is essential for achieving the objectives of
Islamic law,can be misused by ryrannical rulers if it is left to their discretion; hence, the use of syasab can be
justiied only if it promotes the magisid al-shari'ah. In other words, siydsah must work within the confines of the
general principles of Islamnic law.
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who seek mischief and instigates habitual offenders, while excessive use of it opens the gates
of severe injustice and necessarily leads to shedding the blood and usurping the property of

others without legal grounds.’

Hence, a group chose minimizing its role and refused to consider it, except very
rarely, as they presumed that using this authority goes against the principles of Islamic law
and, thus, closed many clear ways of justice and turned to a dangerous road of injustice
because rejecting the siyasab shar‘iyyah means violating many texts of Islamic law and

ascribing 1njustice to the Rightly-guided Caliphs.

Another group chose to excessively use this concept and resultantly crossed the limits
of God and went out of the Divine law to many kinds of injustice and innovations in
administration as they presumed that the siyzsab sharyyab falls short of securing the nights
and benefits for the people. This is ipnorance and grave mistake becanse Allah Most High
says: “Today I have completed for you your religion™ and this includes all the benefits of the
people relating to this world and the hereafter in the best form. Similarly, the Prophet, upon
him blessings and peace, said: “I have left in you two things; if you stick to them you will

never go astray: the Book of Allah and my conduct.”

#It was on this ground that it was concluded in the Dissertation that that the standards mentioned in
Section 311 of PPC are not in accordance with the norms of siyisab as developed by the jurists because they are
100 vague and open to abuse.

Q53
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A third group chose a middle way which is the right way as they combined siyzsab and
the Divine law and, thus, demolished and eliminated the wrong and upheld and supported the

law; “and Allah guides those whom He wills to the nght way.”*

[After this Tarablusi explains the place of siydsab in the general scheme of the sharizb and for
this purpose divides Islamic law into five categories: rules of rituals, rules for catering the
needs of survival of human beings (such as food and shelter), rules for fulfilling necessities
(such as sale and partnerships), rules for moral considerations (such as manumission and
charity) and rules for administration of justice. It is this last category which is given the title

of siyasab and Tarablusi divides it into six sub-categories.]’

SIX SUB-CATEGORIES OF SIVASAH

The fifth category, which is the main issue here, has been given for the purpose of

administration (siyasah) and deterrence (zaj7). This has six sub-categories:

The first sub-category is of the rules given for protecting human existence, such as

gisas for life and hurts... This sub-category also includes the rules about fighting the rebels and

‘Q 2213,
"M in al-Hukkam, 207.
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bandits... However, the rules about fighting the non-Muslims have an additional purpose of

dominating the true word and eliminating polytheism.

The second sub-category of the rules has been given for protecting lineage, such as the
badd of zina... Look at the statement of the author of al-Wigzyab as he says: Neither lashes

and stoning nor lashes and expulsion shall be combined except by way of 4 2ir and siyasah.

The third sub-category of the rules has been given for protecting honor because the
protection of honor is one of the higher objectives... The law has added to the hadd
punishment of gedhf, the taZirpunishment as per the stibad of the rulerfor slander and

injurious statements.
The fourth sub-category of the rules is given for the purpose of protecting property...
The fifth sub-category of the rules is given for protecting intellect...
The sixth sub-category of the rules is given for deterrence (rad) and prevention
(ta z3r).

[Here, Tarablusi accumulates numerous examples of this sixth category from the
Qur’an, the sunnab and the precedents of the Rightly-guided Caliphs. These include, inter
alia, the following: punishment for hunting in the Inviolable Place, expiation of the illegal act
of zibdr, husband’s taking disciplinary action against his rebellious wife, the treatment meted

out at the three Companions who did not go with the Prophet, upon him blessings an peace,

*Ibid., 207-208.
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for the Tabuk expedition, interning a suspect of stealing cattle, the punishment given to
Kinanah b. al-Rabi‘, the tough interrogatory treatment meted out at the maid of ‘Ai’shah,
God be pleased with her, for the purpose of getting information from her, the war led by
Abu Bakr, God be pleased with him, against those who refused to pay zakab and the order of

‘Umar, God be well-pleased with him) to burn the palace erected by his governor.”

After this, he raises the legal question: do the judges have the authority to use siyaszh
for the purpose of extracting information from the accused or checking the veracity of the
staternents of the accused or the witnesses and other similar purposes? He first cites the
Hanbali jurist Ibn al-Qayyim, the Maliki jurist al-QarafT and the Shafi‘i jurist alMawardi who
answer this question in affirmative’ and then accumulates heaps of evidence from the manuals
of the Hanafi School to prove that the Hanafi jurists uphold this principle.” Then, he makes
distinctions between the authority of the judge (gad:) and the executive magistrate (wazlt -
jarz’im). Then, he gives details of the siyasab jurisdiction of the judge and the ruler from
various chapters of the law manuals." This undoubtedly is a treasure-trove of the rules and

principles of the Hanafi doctrine of siyasab.]

"Thid., 208-212.
*Ibid., 212-213.
°Ibid., 213-14.
"Tbid., 214-215.
" ibid., 215-244.
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APPENDIX THREE: IBN ‘ABIDIN ON THE HANAFI POSITION ON
REPENTANCE OF THE CONVICT OF BLASPHEMY

You know that the [later] Hanafi jurists have expressed three views about the culprit in case

of blasphemy:

First is the view that his repentance is acceptable and that his death punishment is

suspended by his repentance.

This is the view of Malik, as narrated by Walid, and this is the view reported from
Abit Hanifah and his companions, as explicitly stated by the jurists of the three schools.
Thus, Qadi ‘Iyad narrated it in 4i-Shifz and said that Imdm al-Tabar{ also narrated it from Aba
Hanifah. Similarly, it has been narrated by Shaykh al-Islim Ibn Taymiyyah and Shaykh al-

IslamTaqtal-Din al-Subki.

This view is in conformity with what the Hanafi jurists have explicitly stated. For
example, ImimAbt Yusuf mentioned it in his book a/-Kharaj when he declared that “if the
culprit did not repent he would be given death punishment”. Thus, when he made the death
punishment conditional on the non-repentance of the culprit, it necessanly implies that he

would not be given death punishment after he repents.

It is also explicitly stated in a/-Natf.
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Several manuals report from Sharb al-Tabawi that the legal position of this culprit 1s

that of the apostate and that he is to be dealt with like the apostate.

It is also affirmed by what is mentioned in a/-Hawi that his repentance can only be

through re-embracing Islam.

Furthermore, this is the view which is in conformity with the unconditional
statements of all of the Mutizn, which are laid down for reporting the established view of the

School. These unconditional statements are applicable to the culprit both before as well as

after he is brought before the judge.

Second view is mentioned in al-Bazzaziyyah that the repentance of the culprit is

neither acceptable before nor after he is brought before the judge.

This is based on the report from «/-$hifz and al-$arim al-Maslal, [not on a manual of

the Hanafi School] and this is the opinion of the Maliki and the Hanbali jurists.

[Among the later Hanafi jurists] this has been followed by ‘Allamah Khusraw in /-
Durar, the Muhaqqiq Ibn al-Humam in Fath 4l-Qadir, Ibn Nujaym in z/-Babr and in al-
Ashbah, al-Tamartashi in al-Tanwir and in al/-Minab, Shaykh Khayr al-Din in his Fatawa as

well as several other jurists.

Third view is expressed by the MuhaqqiqAba *1-Sa*ud Afandy al-Imadi and according

to this view the repentance of the culprit is acceptable before he is arrested and not after that.
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This has been accepted by Shaykh ‘Ala’al-Din in al-Durr al-Mukhtar considering it to

be reconciliation between the first two views.

However, you know that this view cannot reconcile the two views, which are in
absolute conflict with each other. You also know that many of the Hanafi jurists rejected the
second view saying that the author of 4/-Bazzaziyyab followed the view of other schools and
that the author of 4/-Bahr was criticized by his contemporaries [for accepting this view against

the established position of the School].

Moreover, you know that the statement of Abt ’}-Sa‘id ended with an affirmation |
that according to our School the repentance of the culprit is acceptable and that it suspends
his death punishment even if he repented after he was brought before the judge. This is
exactly the same view as the first one and it, thus, disproves the view of the author of /-
Bazzaziyyah and his followers. However, we considered it a third view on the basis of the first

part of his statement reducing the tone of our criticism because of respect for him.

Preferring the Stronger View and the Arguments for Preference

My brother! Now, these are the three views for your consideration. I explained these for you
and presented these before you. Now, you may choose for yourself the position which will
help you at the time of reckoning and you do justice with yourself so that the right separates

from the wrong and the precious pearl is distinguished from the imitation.
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In this very serious and difficult issue, what seems to me the better view and which I
prefer for myself on the basis of my humble research and poor insight, although I do not ask
others to follow me, is to act upon the view that has been definitively narrated from Abn

Hanifah and his companions. There are several arguments for this, including the following:

1. As a mujtabid is bound 1o follow the conclusion of his ijtibad, his mugallid is

bound to follow him in this regard. This is clearly laid down by the jurists...

2. When one of his two disciples is with Abt Hanifah, it is not allowed to deviate
from their view. So, how will it be allowed when it is proved that the
particular view is not only of Abi Hanifah but also of his two disciples?

3. When the earlier and the later jurists disagree on an issue, the view of the
earlier jurists is to be followed...

4. The jurists have declared that in case of a conflict between the text of the
mutin and that of the shurap, the former will prevail because the mutan have
been compiled for stating the preferred rules of the School. And you know
how clearly the text of the mut#n covers the issue at hand.

5. The culpnt has come up with the Two Declarations [of faith in the unity of
God and prophethood of Muhammad, upon him blessings and peace], which
according to rule laid down in the text [of the Hadith] give legal protection to
his life and property and on that basis we declared that his Islam and

repentance are acceptable before Allah. Hence, if someone says that his
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obligatory death punishment is a hadd which is not suspended by his
repentance, he has to come up with a definitive argument because pudid are
fixed punishments and fixing oi punishment by human reason 1s not allowed.
There is no authentic narration of the statement or argument [to this effect]
from our mujtabid to whose authority we have submitted ourselves, which we
should have followed. Rather, we found authentic narrations of his view,
which is contrary to this position. So, how can we stick to this position when
we are neither ourselves mujtabidin and nor are mugallidin of another mujrabid
who took that legal position?

. Tbe issue of shedding blood is very serious. That 1s why if the ruler conquers a
city or a forte and he knew that there is a Muslim in the inhabitants thereof, he
cannot give death punishment to any person there because of the possibility
that he might be that Muslim. Hence, if we presume that these narrations
contradict each other, the safer position for us would be to say that death
punishment should not be given because we are not sure if the culprit really
deserves death punishment. This is because when the choice is berween leaving
the culprit free even when he deserves death punishment and giving him death
punishment when he does not deserve it, we have to opt for the former choice,
as shedding the blood of the believers is a grave offence. In «/-$hifz, it is said:
“Mistake in leaving one thousand infidels is better than mistake in shedding
blood from a minor wound of a single Mushm.” The Prophet, upon him

331



blessings and peace, said: “When they say that - that is, the declaration of faith
- they protect from me their lives and property, except on the legal ground,
and their reckoning [accounts] will be done by Allah.” Thus, %smab (legal
protection) 1s definitively proved by virtue of the declaration of faith and the
opposite of it cannot be proved and shedding the blood cannot be allowed
except by similar definitive evidence. There is no definitive evidence from the
Shar® and no basis for analogy. Rather, there are conflicting evidences open to
interpretation, as there i1s no explicit text. Moreover, we do not have the
authority to fix punishments and means of deterrence on the basis of our
reason alone. Rather, we are bound to act on what appears to be the Shar' of
our Prophet, upon him blessings and peace. Hence, where the Lawgiver
commands us to give death punishment, we must give it; where he prohibits us
from awarding this punishment, we cannot award it; and where we could
neither find a definitive text nor a narration from our preferred mujiabid, we
have to pause there. We cannot say that our love for the Prophet, upon him
blessings and peace, requires that we must kill the one who used foul language
aganst him even if he re-embraces Islam. This is because the foremost
prerequisite of love is to follow, not to innovate. We fear that the Prophet,
upon him blessings and peace, might be the first one to ask about the murder
of this person on the Day of Resurrection. Therefore, it is obligatory upon us
to avoid it when he embraced Islam and to leave his matter to his Master who
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knows all that lies in his heart, as the Prophet, upon him blessings and peace,
would accept the apparent act of Islam and would leave the decision to the One
who knows all secrets.
. If, according to our School, his 4add is death punishment even if he repents, it
implies that the ratio of the death punishment is blasphemy per se and not
because it 1s a kind of apostasy. If this is the case, a necessary corollary would
be that death punishment must be awarded to the culprit even if he is dhimmi.
This would contradict the explicit declaration of the mutin of the School that
the contract of dhimmab is not terminated by the offence of blasphemy,
although the ruler can give him death punishment if he considers it styzsab...
. When two evidences coaflict with each other, one permirting an act and the
other prohibiting it, the evidence prohibiting it will prevail, as our jurists have
explicitly stated.
. budud are suspended when there is shubbab. It is mentioned in al-Ashbab wa al-
Naza'ir:

The Sixth Maxim is: “Hudid are suspended by shububat.” This is

a hadith narrated by al-Jalal al-Suyud on the authority of Ibn

‘Adi from the narration of ‘Abdullah b. ‘Abbas (God be pleased

with them both). Ibn Mijah narrated the hadith of Aba

Hurayrah (God be pleased with him): “Suspend the hudid as far

as possible for you.” Tirmidhi and al-Hakim narrated from the
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hadith of ‘A’ishah (Allah be well-pleased with her): “Suspend the
hudid from the Muslims as far as you can. If you can find a way
out for Muslims, leave their way because if the judge commits a
mistake in forgiving [a culprit] is better than his committing a
mistake in pumshing [an innocent].” Al-Tabarani narrated a
hadith of Tbn Mas‘ad (God be pleased with him), which is
mawgif: “Suspend the budisd and death punishment from the
slaves of God as far as you can.” In Fath al-Qadir. “The jurists of
the various cities have a consensus that the hudid are suspended
by shububat and they agree on the hadith narrated on this issue

because the ummab accepted 1t as authentc.”

10. We earlier referred to the incident of Ibn Abi Sarh who renounced faith after
embracing Islam and committed the heinous crime of blasphemy against the
Prophet (upon him blessings and peace), but when ‘Uthman (God be pleased
with him) brought him, the Prophet (upon him blessings and peace) took oath
of allegiance from him, accepted his re-embracing Islam, and did not execute
him. Had this been one of the hudid the enforcement of which could not be
abandoned and in which pardon and appeal for clemency were not allowed, the

Prophet (upon him blessings and peace) would not have let him go scot-free
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and initially he had turned away from him so that some of the companions
should have him executed.

As for the report that he had embraced Islam before he came to the Prophet
{upon him blessings and peace), it is not an authentic report and, as ImamSubki

says, it has been rejected by the scholars of Siyar.

It is also reported that “Uthman said to the Prophet (upon him blessings and
peace): “Whenever Ibn AbiSarh sees you, he tries to avoid you.” He replied:
‘Did I not take oath of allegiance from him and give him quarter?” He said:
‘Why not? But he recalls his offences against Islam.” The Prophet replied:
‘Islam annuls all that was before it." This tradition proves that both the death
punishment as well as the sin was annulled by his embracing Islam and thar his
death punishment is hagq Allzh, not hagq al-‘abd. Otherwise, it would not have

been quashed by his embracing Islam.
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