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Abstract

Extradition is the formal request by one State (the requesting State) to the authorities of

other State (the requested State) for the surrender of fugitive offenders to the latter for

their prosecution or punishment. It is a method which has been adopted by States over

the centuries to ensure that fugitive ol'f-errders do not go unpunished. Historically

cxtradition was granted lor the surrcndcr of political offenders and the sovereign rulers

had tull authority to deal with tlie l'ugitive ol'fenders according to their own wishes. This

had left extradition with nrore political considerations than legal. However, with the

development of human civilization extradition has developed into a proper legal

conoept. It has really played a very important role in controlling transnational crime and

bringing fugitive offenders to justice.

Moreover, the human rights movement which got acceleration after World War II has

nrade serious impact on all branches of larv including extradition. Almost evervone in

the rvorld today is talking about the protection and promotion of human rights. The

standard of civilization of States even is considered closely linked with their

commitment for the protection of human rights both at national and international level.

Many civilized States, therefore, ref,use to surrender a fugitive offender if there are

scrious threats to his/her rights in the requesting State. l-isually, the surrender is refused

if'the fugitive u,ould be executed in the requesting State, or he/she has been convicted in

abscntia without having a right to retrial. Sirnilarly, any kind of discrimination with

respect to the fugitive in the requesting State is also considered a bar to extradition.

I-ikewise a mandatory bar to extradition is provided where he/she would be subjected to

torture, cruel, inhuman or degrading treatment or punishment in the requesting State.

l:xtradition law is, in fact, a blend ol'national and international larv. In international law,

there is no general duty to extradite a fugitive offender in the absence of an extradition

trcaty.'lherefore, States usually enter into bilateral or multilateral extradition treaties.

Morcover. some other international instruments espccially on suppression of terrorism

also contain provisions regarding extradition. On the other hand, no international

custom prevents a State to extradite in the absence olan extradition treaty. Therefore, to

firlfill their international obligations or exercise their sovereign discretion States usually

IV



lravc national extradition laws such as the Extradition Act of Pakistan 1972, the UK

Extradition Act 2003, the Indian Extradition Act 1962, and so on.

It should be noted, however, that national extradition law is more important than that of

international. It is so bccause an extradition requcst is deterrnined according to the

national extradition law of the requested State. Therefore, it is the national extradition

law o1'the requested State which determines the stages of procedure and the rights of

the l'ugitive offender. If the national extradition law of a State provides sufficient

procedural saleguards and protects the basic human rights of tlrc fugitive off'enders, it

will scrve tl,e ir-rterests of both the Statcs as well as the fugitive oflenders. That is way

civilized States have incorporatcd human riglrts provisions and procedural safeguards in

tlTcir cxtradition laws, for example, the UK llxtradition Act 2003 provides for refusing

the surrenderof a lugitive to a State where his/her human rights as contained in the UK

Human Rights Act, 1998 would be violated. Moreover, the 2003 Act provides a right of

appeal to the High Court against the decision of the extradition judge.

llorvever, the Extradition Act of Pakistan, 1972 lags far behind in providing procedural

sal'egr.rards to the lugitive offenders and protecting their basic human rights. l'he 1972

Act does not contain any provision rvhich provides for refusing the surrerrder ol a

lugitive to a Slate rvhere he/she might be subjected to torture, cruel, inhuman or

degrading treatment or punishrnent. Similarly, this Act does not provide a right of

appeal against any decision made under this Act.

Pakistan should amend its extradilion law to include in it the provisions which protect

the human rights of the fugitive offenders and provide thern procedural safleguards. l-his

rvill show i1s commitrnent lbrtlie protection and promotiorr of human rights. Moreover,

it rvill be a step lbru,ard tou,ards attaining an honored place amongst the nations of the

world- a goal which the people of Pakistan have set fbr themselves.
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CHAPTER I

I.INTRODUCTION

[rxtradition is the process by w'hich States have made sure that fugitive offenders do not go

unpunished by bringing them into the State which has jurisdiction over them. The term

fugitive offenders may seem to mean only the convicted persons who flee the jurisdiction of

the State which convicted them, in order to avoid their sentence. However, it is not so

becausc this term is also used for the accused persons who flee the jurisdiction of the State

where they are to face a criminal trial, which may obviously result in acquittal. Section

2( lXd) of 'Ihe Pakistani Extradition Act. 1972 defines fugitive offender as:

"F'ugitive off'ender means the person who, being accused or convicted of an extradition
offence is, or is suspected to be, in any pan ofPakistan."

The terms fugitive offender and fugitive criminal are interchangeable. Mr. Justice

Mohammad Afzal Cheema in Jose Gonzalo De Garcia De Balseras vs. State explains that

extradition means the delivery of a fugitive criminal to a State where the crime was

cornmitted for prosecution in case the fugitive is an accused or punishment where he/she has

already been convictcd. Mr. Justice Cheema says:

"Extradition in its ... technical or legal sense ... means handing over of a person to the

authorities of a foreign State, especially the delivery of a fugitive criminal to the authorities of
the foreign State in which the crime rvas cornmitted, for trial or punishment."r

Moreover, The Indian Extradition Act, 1962 defines fugitive criminal in similar terms:

"Fugitive criminal means a person who is accused or convicted of an extradition offence
within the jurisdiction of a foreign Slate and includes a person who, while in India, conspires,
attempts to commit or incites or pafticipates as an accomplice in the cornmission of an

extraclition offence in a foreign State."z

Irxtradition can be legally defined as the lormal process whcreby one State (the requesting

State) requests to the authorities of other State (the requested State) for the formal hand over

o1'fugitive offenders fbr prosecution or punishment.

l]arvard I{esearch Draft Convention on Extradition, 1935 defines extradition as:

"llxtradition" is the formal surrender of a person by a State to another State for prosecution or

punishment.i

Ms. Sibylle Kapferer'. a LNFICR consultant, defines extradition as: "A formal process

' pLD lg69 Lah.l29,para 8.
2 Section 2(f.
t n rt. l(a), "Draft Convention on Extradition"
[(esearch in Intemational Law (I935).2l-3L

The Anterican Journal of lnternational Law Yol.29, Supplement:
hnp://www jstor.ore/stable/22 1362 I (accessed October 9,2009).
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t'hereby Stutes grant each other mutual judicial assistance in crintinal malters on lhe basis of

bilateral or mttltilater(tl lreaties or on an ad hoc basis."a

fl-re concept of extradition has also been described by a distinguished jurist, Mr. J. G. Starke.

According to him extradition is the surrender of a person who is accused or convicted of a

crime by one State to another State on the request of the latter. The basis of the request can

either be a treaty or reciprocity. Mr. Starke explains:

"The term exn'adition denotes the process rvhercby under trcaty or upon a basis of reciprocity
one state surrenders to anothcr state at its rcqucst a person accuscd or convicted ofa crinrinal
ollense cornrnitted against the laws of tlre requesting state, such requesting state being
competent to try the alleged offender. Normally, the alleged offence has been committed
within the territory or abroad a ship flying the flag of the requesting state, and normally it is

within the territory of the surrendering state that the alleged offender has taken refuge."'
Extradition has had an extended history. Mr. Bassiouni notes that the first recorded

extradition agreement was concluded around 1280 B.C. as part of a peace treaty between

Ramscs II, Pharaoh of Egypt, and Hattusili III, the king of Hatti.6 However, at that time it

was always for political ollences that the extradition was claimed. By the treaty of Paris,

concluded in 1303 A.D between England and France, it was agreed that neither Sovereign

should grant protection to the enemies of the other.T Similarly, by a treaty made by Charles V

of France with the Duke of Savoy in 1378 it was provided that all malefactors who had fled

fiom Savoy to Dauphiny, or from Dauphiny to Savoy, should be delivered up even if they

wcre subjects of the State surrendering them.8

Bcsides these political considerations, extradition had long been regarded as the sole

prcrogative of sovereign rulers and subjcct entirely to their discretion as it could have been

the best method to surrender political offenders. Mr. Justice Cheema r,l'rites:

"L{istorically, extradition was mainly sought or granted for political purposes in respect of
persons who having incurred the displeasure of their own Govemment left the country and
sought asylum in another country. The grant or refusal of a request for extradition depended

on the whims of the sovereigns who passed arbitrary orders."e

I-lor.vever, with the development of human civilization other crimes have also become the

sr"rb.iect of extradition. According to some authors, the reason for the inclusion of ordinary

crinres in extradition agreements is the modern methods of transportation which provide

greater facilities for tl-re escape of criminals. l'herefore, the modern extradition agreements

'Sibylle Kapferer, "The Interface between Extradition and Asylum" v, hftp://www.unhcr.org/protect. (accessed
May 12, 2009).
5 J.G. Starke, lntroduction to Internqtionql Lay,, (London: Butterworlhs, 1984),339.
6 M.C. Bassiouni, lnternational Extraclition ancl Worlct Public Orcler, (Leyden: A.W. Sijthoff, lg74),3,4.
'Sir Udrvard Clarke, A Treatise Upon 7-he Lut o/ Extruclition lltith The Conventic.tns Upon The Sttbjecr L,xisting
Betu,een Englund attd [ioreign Nolions, (l-ondon: Stevens and FIaynes, 1888), para 18.
8 Ibid. para 19.

' Supra note l.
2



arc more general and wide. As Mr. Fenwick observes:

"Thc earlier treaties provided chiefly for tlre surrender of political fugitives; but by the time
Vanel published his treatise Droit des gens in 1758, ordinary criminals were also surrendered
upon specific dernand. In the second half ol the nincteenth century the urgent need of
offsetting the greatcr facilities for the escape ol criminals provided by modern methods of
transportation led to the conclusion ol'extradition treaties of a more general nature, covering
stipulated crimes and applicable to any offenders; and by the opening decade of the twentieth
century the scope of these treatics had widened greatly."r0

At the same time with the recognition of freedom of thought and expression, political

offbnces which once formed the sole basis of extradition have been totally abandoned.

Consequently, today it is a well established principle that States do not extradite in case of

political olfences. Mr. Glahn explains it as lbllows:

"LJp to about the middle o1'the eightecnth century, these extradition treaties covered primarily
the surrender olpolitical fugitives. Gradually, ordinary crirnes began to be included as reasons

lor the surrender of an alleged offender. By the second half of the last century, however, the

revolution in transporlation had made the speedy escape of criminals ever easier, hence

extradition treaties became increasingly general in character. Interestingly enough, as the

scope of these agreements cxpanded to include ever more numerous categories of criminal
offences, political offences ceased to play a part and today such latter offences no longer forrn

a basis for the surrender olllgitives."rl
It should be noted that under the customary international law in the absence of an extradition

treaty a State is neither under a duty to extradite nor under a duty not to extradite. Therefore,

States usually enter into bilateral and multilateral extradition treaties. In order to fulfill these

treaty obligations States usually have municipal extradition laws, The Extradition Act of

Pakistan 1972.The UK Extradition Act 2003, The indian Extradition Act 1962 are a few

examples. Extradition. therefbre. is a blend of national and international law .With these

developments extradition once regarded as the sole prerogative of sovereign rulers has now

translbrmed into a proper concept of law. Mr. Justice Cheema writes:

-'With the development of dentocratic institutions and responsible forms of Governments,

extradition gradually acquired legal basis. With the grorving consciousness of international
cooperation in diffcrent spheres of State activities and prcvention olcrinre and to deal with the

crirninals for rvhom international fronticrs oflered no difficult barriers to be crossed. In shor1,

i1 is one ol the rnost irnporlant means of combating international crime. National legislation,
extradition treaties, bilateral or multilateral accession to international conventions and

international coufiesy norv form the usual bases ofextradition. governing the grant or refusal

of a requcst by the asylum c<-luntry."r2

Moreover. human rights movement which got acceleration after World War II has influenced

alrnost all branches o1' law. Irxtradition is no different. 'fherefore, human rights law has

placed man), restrictions on extraclition. Consecluently, extradition is generally refused if the

wanted person is Iikely to be cxposed to serious human rights violations. So a conflict has

r0 Charles G. Ircnwick. lnternational lar,, (London: George Allen
rrGcrhard Von Glahn, Lav, Antong Nqtions an lnlroclilclion lo
Macnrillan Ltd., 1970), 252,253.

'' Supra note l.
3

and Unwin Ltd. 1948),330,331.
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arisen between the State obligations under extradition agreements on one hand and the human

rights obligations on the other.

A balance is, therefore, required to bc struck to ensure that criminals do not go unpunished

and at the same time they are provided procedural safeguards and tl-reir basic human rights are

not violated, This research work aims to explore the extradition law of Pakistan in

comparisor"r to that of'various other jr"rrisdictions. l'he thesis, "Extradition once regarded as

the sole prerogative of sovereign rulers is now subject to basic human rights and procedural

saltguards but Pakistani extradition law does not provide for the protection of these rights

and safeguards as compared to that of various other States," is Llnder review.

l.l Need and Importance of Extradition
1.1.1 Crime and Society

It can bc safcly presurned that nowhere in the world exists a society free of crime. The history

of crime is as old as the man himself. The f,rrst crime was committed on the eartl'r when one

son ol Adam killed the other. Since then the earth has not witnessed a time when crime was

eliminated on it. J'he rate of crime. hor.vever, varies in different societies from a very high to a

mere nominal depending upon different factors such as poverty, unemployment, illiteracy,

discrimination. law and order situation and others.

Another r"rndcniable lact is that a society will collapse if crime is not controlled. Therefbre, in

ordcr to avoid this threat the rale of crime, in civilized societies, is minimized by an effective

crin,inal justice system. By an effective criminal justice system one would simply mean a

system where criminals do not go unpunished. This, however, cannot be interpreted to mean

tl.rat evcry individual accused of a crirne should be punished without fair trial and fullilling

legal formalities. In order to give an accused a fair trial, a very important issue is that of

.jurisdiction.

1.1.2 Jurisdiction and its Forms

.lurisdiction generally refers to powers exercised by a State over persons, property or events.

'l'herc arc three main forms of jurisdiction. These are legislative or prescriptive jurisdiction

that is thc pou,ers to lcgislate in respect of the persons, property or events in question, judicial

or adjudicative jurisdiction that is the pou'crs of a State's courts to hear cases concerning the

persons. property or events in question and the executive or enforcement jurisdiction that is

the porvers or physical interference by the executive such as the arrest of persons, seizure ol

property and so on. Flowever, this thesis will be mainly concerned with the latter trvo forms.



Sir"rce some authors havc discussed only two fbrms of jurisdiclion -prescriptive and

enlirrcement -it will be useful to differentiate between judicial and executive jurrisdiction.

'fhis can be clone with the help of a simple illustration.'' Fo. instance, if a person commits a

murder in Pakistan, the Pakistani courts have the jurisdiction to try him/her for this crime

(udicial jurisdiction).llut if he/she manages to flee to another State say, for example, India,

Pakistani police cannot arrest him/her there (executive jurisdiction).

1.1.3 I'}rinciples of Jurisdiction

In international law there arc various diff'erent principles of jurisdiction. 'l'hese were

discussed in the unolficial 1935 Harvard Draft Convention on Jurisdiction with respect to

Crime.'* The.. can be discussed under five heads. These are as follows:

1.1.3,1'l'he Principle of 'ferritorial .Iurisdiction

Article 3 of the Convention talks about the territorialjurisdiction, it states as:

"A State has jurisdiction with respect to any crirne comnrittcd in wholc or in part within its

tcrritory.
-l-his jurisdiction extends to

(a) Any participation outside its territory in a crime comnritted in whole or in part within its
tenitory; and

(b) Any attempt outside its territory to commit a crime in whole or in pan within its
tet'ritory."rs

'Ihis mcans that a State has jurisdiction over all crimes committed on its territory. The

comrnission of crime withir-r the territorial jurisdiction of the State is relevant and not the

nationalitl,of the criminal be he/she a national or a foreigner.

Howevcr. it may happen that a criminal action initiates in one State br"rt completes in another:

fbr ir-rstance, a person shoots across a border and kills someone on the other side. In such a

casc both the States have jurisdiction; the State where the act initiated has jurisdiction under

the sr"rbjective territorial prinoiple while the State where the act completed has jurisdiction

urrdcr thc objeotivc territorial principlc also known as thc 'effects doctrine'.

Moreover. Article 4 of tl-re Conventiorr reI-ers to crimes committed upon a ship or aircraft, and

givcs jr-rrisdiction with respect to such crimes to the State which has its national character. It

statcs as:

"A State has jurisdiction 
"vith 

respect to any crime committed in whole or in part upon a

public or private ship or aircraft which has its national character.
This.jurisdiction extends to

ri Martin Dixon,'fextbook on lnternatic,tnal Latv,(Clasgor.v: Blackstone Press Ltd., 1996), 126.

'r "[)ral't Convention on Jurisdictiorr with Respect to Crirne" The American Journal of International Lau'Yol.
29. Supplernent: Itesearch in International Larv ( 1935), 439-442. http:,t/lvrvw.jstor.orglstable/22 l36l.l
(accessed October 9, 2009).

't lbid.
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(a) Any pafiicipation outside its tenitory in a crime cornrnitted in whole or in parl upon its

public or privale ship or ailcraft; and
(b) Any attempt outsidc its tenitory to cornnril a crime in whole or in parl upon its public or
privatc ship or aircraft."r6

1.1.3.2'l'hc Principle of Nationality Jurisdiction

According to this principle a State has judicialjurisdiction over all its nalionals whcrever they

are. So according to lhis principle the courts of nationality of the concerned person can try

hinr/her for any crime against the national law regardless of the fact that the crime is

committed in a foreign State. The continental countries extensively follow this principle,

hou,cvcr, common law countries also recognize it cven Pakistan Penal Code, 1860 has

extratcrritorialjr-rrisdiction.lT Some authors call this principle ofjurisdiction active nationality

principlc in contrast to passil'c nationality principle where the victim of a crime is the

r.rational of the State which exercises jurisdiction.ls

Article 5 of the Convention gives jurisdiction over nationals, it states as:

"A State has jLrrisdiction with respect to any crime cornmitted outside its territory,
(a) By a natural person who was a national of that State whcn the crime was committed or
rvho is a national ofthat Statc u'hcn prosecutcd or punished; or

(b) By a corporation or other juristic person which had the national character of that State

rvhen thc crir.nc- n'as conrrnittcd."''

1.1.3.3'l'he llrinciple of Universal Jurisdiction

lJndcr International law, there are certain crimes which are considered so heinous that any

State may exercise jurisdiction in respect of them. Crimes like piracy, war crimes, crimes

against humanity, the slave trade and many other crimes are considered of this category. Any

Statc may cxcrcise .jurisdiction in respect of then-r irrespective of the fact that where these

crinres are committecl and who commits tl"rern.

Articlc c) ol'the Convention gives universal jurisdiction with respect to piracy while Article

10 lalks about other crimes. Article 9 states as:

"A State has jurisdiction with respect to any crime commined outside its territory by an alien

which constitutes piracy by international law."20

1.1.3.1'I'he Principle of Protective Jurisdiction

According to this prir-rciple a State can exercise jurisdiction in respect of offences r.vhich are

prcjudicial to its security. even when they are committed by foreigners outside its territorial

boundaries. I)lots to overthrow the government of a State, forging its currency, espionage and

'u Ibid.

'' s.4 PPC (xLV oF r s60).

't Peter Malanczuk, Akehurst's Modern Introdttction to lnlernational Lm+' (New York: Routledge, 1997), ll I

'n Supra note 14.
r" Ibici.
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othcrs are the crimes which are considered against the security and welfare of a State.

Articles J and 8 talk about the security of the State and counterfeiting respectively.

According to Article 7 security of the State includes its political independence and territorial

integrily, it states as:

"n State has.lurisdiction rvith respect to any crime committed outside its territory by an alien
against the sccurity,, territorial integrity or political independence of that State, provided that
the act or omission which constitutes the crime rvas n01 committed in exercise of a libeny
guaranteed the alien by the laiv of thc place r.vhcre it rvas committcd."2l

Arlicle 8 of the Convention enlists counterfeiting of scals, currency, instruments ol credit,

stamps passports, or public documents, it states as:

"A State has jurisdiction u,ith respect to any crime committed outside its territory by an alien
u,hich consists of a falsification or counterleiting, or an uttcring of falsified copies or
countcrleits, ol the seals, currcncy, instruments of crcdit, stamps, passports, or public
documents, issued by that State or under its authorify."2l

1.1.3.5 Passivc Pcrsonalitv .Iurisdiction

'l-his principle is almost the reverse o['the principle of nationality jurisdiction although both

are essentially concerned with the nationality of the persons concerned with the crime. Unlike

the principle of nationality jurisdiction which is concerned with the nationality of the

wrongdoer, the passive personality principle is concerned with the nationality of the victim of

the crime.23 In the Lotus casc Turkey clairned jurisdiction on the additional ground that tl-re

pcrsons killed were'l'urkish nationals.2a

1.1.4 Concu rren t Ju risdiction

In order 1o understand it considers the fbllowing illustration:

A French national X fbrges Indian currency in Pakistan.

In this case Pakistan has jurisdiction based on territorial principle, India has jurisdiction based

on protective principle and Irrance has jLrrisdiction based on nationality principle. This is

l<r-row'n as concurrent .iurisdiction.

Ner.'ertheless, the accused can be tried only in one jurisdiction because of the well established

principle of non-bis-in-idem. It means that no one can be tried twice for the same offence. It

is sin'iilar to the double jeopardy bar in the constitutions of civilized nations. The Draft

Convcntion on Jurisdiction, 1935 also recognizcs this bar in Article 13 which states as:

tr Ibid.
t" rbicl.

" Supra note 13, 135.

" PCIJ, series A, no. 10 (1927)



"ln cxercising jurisdiction undcr this Convention, no State shall prosecute or punish an alien
alter it is proved that the alien has bcen prosecuted in another State lor a crirne requiring proof
o1'substantially the sanrc acts or omissions and has bcen acquittcd on the merits, or has been

corrvictcd and has undergorre the penalty, irnposed, or, having been convicted, has been

paroled or pardoned." 25

Which State will actually exercise the jurisdiction depends upon a number of factors. One of

these factors is which State suffers the most. So in the above illustration India will be

justi{ied if it excrciscs the.iurisdiction. Florvever, India can only exercise judicialjurisdiction

since Indian police cannot arrest the accused in Pakistan. So if Indiawants to exercise judicial

.lr,rrisdiction it has to rcquest Pakistan fbr the ertradition of thc accused. If Pakistan refuses the

cxtradition to India still Irrancc can request lbr the extraclition. Even if French recluest is

turned down, Pakistan itself can exercise jurisdiction to ensure that the criminal does not go

unpunished. Therefore, the objective discussed above that is to eliminate the crime or at least

minimize it by ensuring that criminals do not go unpunished can still be achieved.

1.1.5 Exclusive Jurisdiction
'ilrerc nrav arise a situation u,here only one State has jurisdiction. and if the olfender escapes

thc .jurisdiction of that State into another State he/she will go unpunished thus defeating the

cornmon objective of minimizing the crime. Extradition is the best suitable process by which

this obiectivc can be achieved.

'fhc above discussion can be summarized in the words o1'Dr. S.K.Kapoor:

"Ordinarily each state exercises conrplete jurisdiction over all the persons within its territory.
IJut solnetimes there may be cases when a person after comrnitting crirne runs away to another
countr). In sLrch a situation, the countr),afl'ected finds itself,helpless to exercise jurisdiction to
pLrnish the guilty person.'l'his situation is undoubtedly very detrimental for peace and order.
ln such a sitLration pcacc and order can be nraintaincd only rvhen there is international
cooperation alxong the Statcs.'l'here is social need to punish such criminals and in order to

lulfill this social necessity thc principle of extradition has been rccognized."26

'foday the world has become a global village and the movement of persons from one

.iurisdiction 1o another has become ever easier. The development and advancement of means

o1'transportation especially in the second half ol the nineteenth century has made the escape

ol crirninals as easl' as anything. This has emphasizcd the nced of elfective extradition

agrccmcnts bctu,ecn the States. The Iruropcan Court of Ilurnan Rights in Soering vs. United

Kingdon.r observed that:

"As movement about the r,l'orld becomes easier and crime takes on a larger international
dintension, it is increasingly in the interests of all nations that suspected offenders who flee
abroad should be broLrght to justice. Conversely, the cstablishment ol safe heavens for
lugitives would not only result in danger lor the state obliged to harbor the protectcd person

" Supra note 14.

"'[)r. S. K. I(apoor, lnternutionul Ltnr ancl Huntan /iighlr (Allahabad: Central Law Agency,2004),335.
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but also tend to undermine the foundations of extradition."2T

Moreover, the need and importance of extradition cannot be over emphasized in the post 9/11

rn,orld. 'l'he war on terror scriously demands that no State should ever give refuge to terrorists.

'fhat is wl-ry' rnany conventions on combating international terrorism talk abor"rt either to

prosccute or extradite the culpnts such as the Convention of the Organi'zalton of the Islamic

Conl'crcnce on Cornbating lnternational Terrorism, 1999.28 Likewise, the schedule of 'fhe

Ilxtradition Act of Pakistan, 1972has been amended to include "Financingfor terrorism" in

thc list ol' extradition offences.2e

I.2 Human Rights Movement and Extradition
-l-oday alrnost everyone in the 'uvorld is talking about the protection and promotion of human

rights. 'l'he standard of cir,'ilization o1' States cven is considered closely linked with their

cor.nn.ritmcnt (<lr the protection o1'human rights both at national and international level. This

global movement has had a serious impact on every instrument related to individual's rights

and fi'eedoms. Similarly, extradition is also subject to basic human rights. There are certain

violations of human rights r,vhich put a complete ban on extradilion such as torture, cruel,

inhuman. or degrading treatment or punishment in the requcsted S1ate.30 It shoLrld be notcd,

how'cvcr, that extradition itself is not considered a violation of human rights.'l'his all

cnrphasizes thc neccl of incorporation of basic human rights provisions and procedural

sal'eguards in extradition instruments.

Mr. Dugard and Mr. Wyngaert strcss the above point as:

"'l'he human rights movement, which has had such a powerful irnpact on intemational law ...
in the post world war II period, has in recent ycars turned its attctttion to extradition. 'lreaties,

executive acts and judicial decisions on extradition have all becn affected. At the same time,
transnational and internalional crime has increased. The international courmunity has

rcsponded by ... expanding thc network of bilateral and nrultilateral treatics ... to outlaw
transnational crinre, pronrote extradition, and authorize nrutual assistancc. Inevitably, there is
a tension betwccn the clairn fbr the inclLrsion of'hunrarr rights in the cxtradition process and

thc dernand fbr rrore el'f'cctive international cooperation in the suppression of crime ... it is

necessary to strike a balance betrveen the trvo so as to establish a systeln in rvhich crime is

suppressed and human rights are respectcd."rl

As discussed above, extradition is subject to basic human rights, in practice; nevertheless,

political considerations still play a more signif'rcant role than that of extradition law. These

r7 l6l llur.Ct.H.R.(ser.A) para899 (1989)
r8 nrticlcs 5-8, Convention ol thc Organizalion of the Islarric Conlerence on Cornbating International
'l crrorisnr. 1 999, http: iAvrvrv.oicun.orgiT,'3 8/ (acccsscd May 9,2009)
t" S.R.O t05l (t)/2008, datcd 8-10-200ti
tu Supra note 4, viii.
t'John Dugard, Christine Van den Wyngaerl, "Reconciling Extradition With Human Rights," The American
,Journal of lnternational Lav,,Yol.92, No.2 (Apr. 1998), 187. http://wrvwjstor.org/stable/2998029 (accessed

Oct. 8,2009).
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politicaI cor.rsideratiorls man]' times result in the violation of basic human rights and lack of

procedural saleguards in municipal laws of developing States such as Pakistan even the

proper extradition procedure is abandoncd in favour of disguised extradition. The case of Mir

Ainral Kansi serves a good example to support this claim. IIe was accused of murdering two

CIA olllcials and injuring some others with an AK-47 rifle in Langley, Virginia, U.S. on

.lanuar1, 25, 1993. Alter morc than four years of this incident Kansi was picked up lrom a

h<rtcl in [)era Ghazi Khan on Ji.rne 15.1997. by a team of I'}akistani officials and FBI special

agcnts. Mr. I{oedad khan, a fbrmer bureaucrat, says:

"No lbrnral request for his extradition was ever made to Pakistan and no extradition
proceedings were initiated .A few dozen heavily armed personnel, several vehicles and an

Atnerican C-l4l plane took part in the operation. The four-and-a-half year manhunt was

linally' over ... the day he rvas arrestcd and delivered to l"BI agents, in violation of the

constitution and laws of Pakistan ... willgo down in our history as a day of infamy."r2

lJn{'ortunately. this did not stop there. Ms. Amna Masood .Ianjua, the Chairperson ol

Pal<istan's IIuman Rights Defbnse group, says, "The U.S. has abducted over 10,000

Puki^stcrrti nalionals'cluring the lasl l0 years," and "in most cases the U.S. agenls have also

torttrrecl their Pakistani abductees."33 fhe recent conviction of Dr. Aafia Siddique is yet

another example. I"ler capture and detention violated some fundamental human rights. The

brie f facts ol this case are as follows:

Dr. Aalla Siddiqui, a Pakistani Muslim woman, resided for nearly twelve years in the United

States, graduated frorn the Massachusetts Institute of Technology (MIT) and go1 Phl) from

IJrandeis LJniversitl-. She retun"recl to Pakistan on January 2.2003. On March 25, 2003, l-rer

narre appeared in the }rlll's "wanted /br questioning" global alert list. It is claimed that

Khalid Sheikh Muhammad, the alleged master mind of the 9111 attacks, revealed her name

during interrogation.

On March 30, 2003, Dr. Aafia. the neuroscientist, with hcr three children got missed. Thc

ncxl day a man went to her home and threatened her family to keep their lips sealed i1'they

cr,'er ."vanted to sec Aafia and hcr ol-rildren agair-r. Sincc thcn her whereabouts were not public

until the press conlcrence of Yvonne Ridley. a British journalist, in.Tuly 2008 in Pakistan. h-r

tlris press confbrence Ridlel, revealed that Dr. Aafia had been detained in Bagram,

Alghanistan since her disappearance in 2003.

Alicr a lcw days of this disclosure on July 17, 2008, it was reported that Dr. Aafia Siddiqui

rr l{ocdad Khan, "ln Scarch ol-fruth." The Dav'n, Novcrnber 24.2002
httpl_Ut,,u,.darvn.conr/20 p.htm#3(accessedNovembcr2,2010).

rrhttp:,'uil'rv.english.farsnews.com/ncwstext.php?nn:8908151347(acccssedNov. 15,20 l0).
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has bcen detained in Ghazni, Afghanistan by Afghan National Police (ANP) on suspicion

while carrying objectionable things in her hand bag outside thc Governor's compound. -fhe

statcment clescribing thesc things reads:

"A number of items u'ere in her possession; including handwritten notes that referred to a

rnass casualty attack and that listed various locations in the United States, including Plurn
Island, tlre Empire State Burlding, the Statue of Liberry, Wall Street, and the Brooklyn Bridge.
Other notes in Siddiqui's possession refcrred to the construction of dirty bombs, and discusscd

various ways to attack encmies, including by destroying reconnaissance drones. using
runderwatcr bornbs, arrd using gliders. Siddiqui also possessed a computer thurnb drive that
contained corrcspondence relerring to spccific cells, attacks by certain cells, and enemies.

Othcr docurnents on the thumb drive discussed recruitment and training."3l

It is allegcd that on July 18.2008. a team of llnited Stales ofllcials attempted to interrogate

Dr. Aafia at an Alghan police cornpound in Ghazni wherc she had been detained. While the

team w,as discussing the issuc with Afghan officials, Aatia who was in the same room

suddenly appeared from behind the curtain and grabbed a U.S. warrant officer's M-4 rifle,

and lrred tr,r,o shots at the team but missed. Meanu,hile, she expressed her distress for

Americans and said she wanted to kill Americans. Moreover, she assaulted the U.S. officials

when they tried to get the rifle back and sr-rbdue her.

l)r. Aafla was then taken to the United States fbr facing a trial against the cl-rarges of attempt

tir nrurder and assault. On September 2, 2008, the off-rcial website of the Department of

.lusticc announccd her indictrnent which rcads:

"Siddiqui is charged in the lndictment with: (l) one count olattempting to kill United Statcs

nationals outsidc the United Statcs; (2) or.rc count olattempting to kill United States officers
and employees; (3) onc count of arrned assault of United States olficers and employees; (4)
one count of using and carrying a firearnr dLrring and in relation to a crime of violcnce; and (5)
thrce counts ol'assault ol United States o{'ficers and employees,"t-'

On Scpteniber 23, 2010..ludgc Berman M. Ilichard of thc U.S. federal court in Manhattan

convicted I)r. Aafia lor thc above charges and sentenced her to 86 years irnprisonment. Ms.

Liz Davics, a Britisli barrister and political activist, in her article comments about this

judgnrent:

"All lve know is that she has not been trcatcd according to the rule o1'law or received due
process. 'fhe circumstances of her arrest, her trial and her punitive sentcnce are cxtremely
conce rn ing."36

Ilcsides l)avies, much has been said about this case. Most hurnan rights activisls believe that

Aafia had been kidnapped from Karachi. Pakistan by the intelligence agencies of Pakistan

and An-rerica; then she was handed over to Americans to be detained in Bagram during the

rrl4p ,.u,rvrv.jrrstice.gov/opaipri2008,'septernber/O8-rrsd-765.htrnl(acccssed Novernbcr 12,20 l0).
t'Ibid.
rul-iz Davics, "The Sinister Case of Aafia Siddiqui."
lvrv*,.rnorning,staronline.co.uklindex.phrliner.vs/la),oLtt,/set/nrint/content/firll/96686 (accessed Nov. 14,2010)
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time shc rcmained clisappearcd. r,vhere she was brutally tortnred. Yvonne Ridley said before

the court had announccd its finaljudgment:

"Dr. Aal'ia Siddiqui is a bright, intelligent wornan who has been through hell having been

kidnapped, tortured in secret prisons, gunned down by US soldiers and renditioned to America
,"vhere she is norv facing attempted murder charges against those r'vho shot her."37

Alt this stresses but one thing that the States in order to punish the criminals must respect the

basic human rights. Abduction cannot be allor.ved even in the name of achieving the so called

international peace. In fact, international peace can be achieved by protecting and promoting

human rights. Modern extradition law provides the mechanism for dealing with fugitive

oll'enclers and at the same timc protects their basic human rights and provides thcm

proccduraI safeguards. IJowever, these basic human rights protections and proceclural

saf-eguards can be best availcd through the rnunicipal laws regulating the extradition process.

1.3 Importance of Municipal Extradition Law

As mcntioned earlier extradition is a blend of national and international law. However, the

role of'national law in extradition is more important than that of international law. This is

bccause treaties rnay provide fbr the extradition of fugitive offenders but it is for municipal

lar.v to determine whether the lugitive is to be delivered under the extradition treaty or not. It

is tl.rc case especially in dualist Slates such as Pakistan where intcrnational trcaties do not get

cl'l.ect directly in municipal courts without national lcgislation.

It should be noted tl-rat in such cases an individr-ral can best benefit from the grounds available

lbr relusing extradition such as political oflence, double criminality, double jeopardy,

ciiscrimir.ration and others in municipal extradition law. Moreover, the State requesting the

cxtradition usr.rally has to make out a prin'ra lacic case against the person r,vhose extradition is

sought. It is again the municipal law that will determine r,vhether a prima lacie case is nrade

out or not. Therefore. the importance of mr-rnicipal extraclition law cannot be undermined.

Mr. Starke says:

"lnternational law concedes that the grant ofand procedure as to extradition are most properly
left to rnunicipal law and does not, for instance, preclude states from legislating so as to
preclude the surrender by thcm ol lugitives, il it appears that the request for extradition had

been rnade in ordcr to prosccute the lLrgitive on account of his race, religion, or political
opinions, or if he rtray bc prejudiccd thcretry upon his eventual trial by the courls ol the

requcstirrg state."l8
'l-herclore, il'the municipal extradition law provides lbr procedural safeguards and protects

t' Dr. nafia rvas shot in her stonrach when US officials wanted to get the riflc back and subdue her.

http://rvrvrv.rvordpress.conr/20 I 0i 02,/05/),vonne-ridley-on-dr-aafia-siddiqui/ (accessed November 12,2010).

tt Supra note 9. 341.
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basic human rights in extradition process. it will servc thc interests of both the individual and

the ir-rtcrnational criminal law enfbrcement.

States have long since cooperated with one another in the fonn of extradition to ensure that

lugitives liom justicc do not deleat the law. However, tl-rerc has been enormous development

in thc extradition process ll'ont the arbitrary discretion of sovercign rulers to a proper concept

of law,. Moreover, 1he awareness and recognition of human rights and fundamental freedoms

sir.rcc the last sixty years or so have brought fundamenlal changes in the extradition law.

lJnc]e r the modcrn extradition law, thcreforc, the rights and freedoms of individuals are better

protected. Since individr.rals usually get the protection of law from the municipal courts which

in dr,ralist States such as Pakistan generally give eilect to municipal laws, therelbre, municipal

cxtraclition law should contain provisions bettcr protecting basic human rights and providing

Ibr proccdr-rral saf'eguards.

Chapter 2 rcviews the international extradition law and practice. In this chapter issues like

legal basis of extradition, general principles of extradition, grounds for rcfusing extradition

rcqucst and the like are discusscd. Chapter 3 describes certain human rights norms which bar

extraclitior.r. In chaptcr 4 extradition proccdure with special reference to Pakistani extradition

larv and its other provisions are discusscd along rvith relevant provisions of extradition laws

ol' othcr .iurisdictions, Finally' a conclusion is drawn by analyzing the rules and practices

discr-rssed in the preceding chapters. Recommendations to improve 'fhe Extradition Act of

Pakistan, 1972by including human rights provisions and proccdural safeguards are also made

in thc conclusion.
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CHAI'TER II
2. International Extradition Law and Practice

This chapter deals with tlie general practice of States with respect to extradition. It is

discussed through the bilateral and multilateral extradition treaties between dillerent States

ar.rd other intcrnational instrumcnts providing for extradition with respect to certain specific

ol'lenccs such as Articles 5-tt o1' the Convention of the Organization of the Islan-ric

Conlcrcnce on Combating lnternational Terrorism, 1999.3e The relevant provisions of the

Drali Convention on Extradition, 1935 and the United Nations Model 'lreaty on Extradition,

1990 are also discussed.ao

Mainly the general principles o1'the extradition law such as speciality, double criminality and

othcrs are discussed. Similarly, the grounds for refusing extradition request such as the

politicaI oI'fcnoe exernplion, norr-bis-in-iderl. military and religious offences exemptions and

others are also discussed. 1-hc practicc of States with regard to extradition of nationals is also

discr-rssed in this chapter. Thc proceclure of extradition varies widely because of the sharp

variations in rnunicipal extradition laws ol different States. 'fherefore, it is discussed in

chapter no. 4 with special reference to the extradition law of Pakistan. The prima facie case

requirernent for the surrender of a person claimed forms the part of the general principles,

nevcrtheless. it is discussed in chapter no.4 u'ith extradition request.

2.1 Ilasis of Extradition
Sir-rcc a Statc, under the custonrary international law, is not under a duty to extradite in the

abscncc of an cxtradition treaty. States usually enter into extradition treaties with other States.

The deljnition of extradition given by Ms. Sibylle Kapferer in the previous chapter provides

legal basis for extradition.ar According to this definition it is either an extradition treaty or an

od hoc' agrecment in this respcct. Besides these two, another basis for extradition is the

intcrnational instruments providing for cxtradition with respect to certain specific offences.

2.1.1 Extradition Treaties

I'jxtradition treaties can eithcr bc bilateral that is betr.l'een two Stales only or they can be

rnultilateral extradition treaties that is between three or more States. Both these are discussed

to Supra note 28.

"'Modcl 
'[-reaty orr Extradition, Adoptcd by thc Eighth Crime Congress, I-lavana,27 August-7 Septernber 1990

ri'u'u,.u4c:iin.olglStandardsrRLrles./rlZrlT.htnrl (accesscd May 9, 2009).

'' S,,,pru note ,1.
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below separately.

2.1.1.1 Bilateral Extradition Treaties

Bilatcral cxtradition lrcaties cstablish a mutual duty for States parties to the treaty to extradite

undcr the conditions provided by the treaty. Most of the extradition treaties which are still in

fbrcc are bilateral. Pakislan has more than twenfy extradition treaties with different States

r.ihich include America, Irrance, Saudi Arabia and many o1hers.a2 All these treaties are

bilatcral. 'fhe realities of treaty negotiation are complcx because of the sensitivity of

sovcreignty interests. Obviously then bilateral treaties are easier to negotiate than multilateral

extradition treaties.

2.1.1.2 Multilateral Extradition Treaties

A gcneral multilateral binclirrg extradition treaty docs not exist so lar. The IIN General

Asscnrbly'in i1s 45th session adopted a Model 'l-reaty on llxtradition, 1990 which, o['colrrse,

is not binding.a3 However, States at regional level have binding multilateral extradition

treaties such as Inter-American Convention on Extradition (1981), Convention on Extradition

of tlie League of Arab States (1952), European Convention on Extradition (1957),

Montcvidco Convcntion on Extradition (1933) and manv olhers.

2.1.2 Ad Hoc Extradition Agreements
'l.ltc customary intcrnationaI law.cloes not impose a dr.rty not to cxtradite upon a State in the

abscncc of an extradition treaty. 1'hercfore, a State may extradite in the absence of a treaty to

that respect if its laws allow it to do so. Ms. Sibylle Kapferer notes that:

"A number of common law countries have recently arncnded their extradition laws to allow
for the possibility olextradition without ple-existing extradition relations with the requesting
Statc such as Canada."'r'l

Scction 4 o1''fhe lrxtradition Act of Pakistan, 1972 provides for such an arrangement. It has

t$'o subsections. Sr.rbscction ( I ) recluires only a lormal notiflcation by the Irederal

(iov'crnrnent in the official Gazetle to that etTect if thc Government considers the extradition

arrangemcnt with a non-treatl' State expedier-rt. Such a State, after the notification, will be

cor-rsidered a treaty State according to subsection (2). Section 4 statcs as:

"(l) Where the l-ederal Government considcrs it expedient that the persons who, being
accused or convicted of oflence at places rvithin, or within the jurisdiction of, a foreign State,

are or are suspccted to be in Pakistan should be returned to that State, it may, by notification in
the olficial Cazctte, direct that the provisions olthis Act, shall, rvith respect 1o such offenccs
ancl sirbject to such nrodifications, exceptions. conditions and clLralifications, if any, as may bc

specilied therein, have eflccl in relation to that State.

'' s.r{.o. 2| (t)173, dated 20-02-1973 & s.R.o.427 (l)180, dated 20-04-1980.
*t Supra note 40.
o'Supra note 4, 4.
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(2) Whcre a dircction undcr subsection (l) to a loreign State is in lbrce, the provisions of this
Act shall, u,ith rcspcct to the ofl-enccs spccifies in that ciirection, have eflcct in rclation to such

State as if it u,cre a treaty State."

2.1.3 [,xtradition under other International Instruments
I'here are a number of other international instruments which provide a basis for extradition.

Sor-rth Asian Association for Regional Cooperation (SAARC) Regional Convention on

Sr-rppression ol'Terrorism (1987),15 fbr example, provides basis for extradition. According to

Articlc III (4) the States Parties to this Convention which do not extradite in the absence of an

cxtraclition treatl, may consider this Convention as a basis 1br extradition. It states as:

"il'a Contracting State uhich rnal<es cxtradition conditional on the existence of a treaty
rcceivcs a rccluest for extradition frorn another Contracting State with which it has no

extradition trcaty, the requcsled State may, at its option, consider this Convention as the basis

lor extradition in respect ol the offences sct forth in Arlicle I or agreed to in terms of Arlicle
Il. Extradition shall be subject to the larv ofthc requested State."

Article III (5) of tl-ris Convcntion talks about the States Parties which do not require an

cxtradition trcaty lbr extraditing. 'fhis arlicle makes the exlradition obligatory on such Statcs

sub.jcct to thcir dorneslic larvs ir-t l'cspect ol'off-ences stated in article I or agreed to in terms of

articlc Il. It states as:

"Contracting States which do not make extradition conditional on the existence of a treaty,
shall recognize the offences set forlh in Article I or agrecd to in terms of Article II as

extraditable ollences between themselves, subjcct to the law of the requested State."

On the basis of thcse provisions India dernanded the extradition of the Pakistani nationals

sr.rspecled to be involved in the Mumbai attacks of Novernber 26,2008. I{owever, Pakistan

rclirscd the Inclian clcmand on the basis of arlicle IV of the same Convention. According to

tliis articlc the principlc uut dcdere uut juclic'are tltal is cxtradite or prosecute is provided.

Pal<istan has shown its r.villingncss to prosecllte the suspects provided that India provides

sufllcicnt evidence. Article IV states as:

"A Contracting State in rvhose territory a person suspected ol having cornmitted an offence
rclened to in Article I or agreed to in terms of Article ll is found and which has received a

rcquest for extradition fi'onr anothcr Contracting Statc, shall, if it does not extradite that
pcrson, submit tlre case rvithout exception and without delay, to its cornpctent authorities, so

that prosccution nray be considered. l'hcsc authorities shall tal<e their decisions in the samc

manncr as in the casc of'an1 offcnce of a scrious nature under the law olthat State."

'fhc Cortvention against 'l-orture and other Cruel. Inhuman or Dcgrading Treatment or

Punishrlent, 1984 also contains similar provisions. Article 8(2) of this Convention provides a

legal basis for extradition in case of the States which do not extradite in the absencc of an

a5South Asian Association lor ILegional Cooperation (SAAI{C) Regional Convention on Suppression of
1-crlorism( 1987), http://ra,rl'rv.ciaonet=org/cbri cbr00/video/cbr_ctd/cbr_ctd 36.html (accessed May 9, 2009).
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extradition 1reaty.a6 While Article 8(3) talks about the States which do not require the

cxistence of an extradition treaty lor extracliting. Flowever, it says that the oI'fcnces

mcntioned irr article 4 of this Convention shall be considcrcd extraditable oflenccs belween

thc Sratcs l)artics to this Convcntion sLrbjcct to their domestic laws.tT

u\nothcr intcrnational instrumcnt which provides basis for extradition is the Convention on

the Prevention and Punishrnenl of the Crime of Genocide, 9 December 1948.48 Arlicle 2 of

this Clonvention defines the crime of genocide as killing, causing serious bodily or mental

harnr. delibcrately inflicting conditions of life calculatcd to bring about the physical

clestruction. imposing measures intended to prevent birth and tbrcibly transferrir-rg children of

a nati()nal. cthnical. racial or rcligious groLrp to another group with intent to destroy ir-r whole

or in parl suc,h a group. It statcs as:

"ln the pt'csent Convention, genocide means any of thc following acts committed with intent
to destroy, in whole or in par1, a national, ethnical, racial or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental hartn to members of the group;
(c) Dcliberately inflicting on the group conditions of life calcLrlated to bring about its physical

destruction in rvhole or in part;
(d) Imposing rreasures intended to prevent birrhs rvithin the group;
(c) I:orcibly translerring children ol the group to another group."

Articlc i n"ral<es the gcnocide. conspiracy to commit genocide. direct and public inoitement 1o

commit genocide, attempt to commit genocide and complicity in genocide as punishable

o{l-enccs. According to Article I it is irrelevant whether such an offence is committed in time

ol'peace or in time of war. Article 7(l) says that the acts mentioned in Article 3 shall not be

considcred as political olfences for the purpose of extradition. While Article 7(2) provides the

basis fbr extradition with respcct to such ol'l'ences, it states as:

"'l'he (lontracting l)artics plcdgc thernselvcs in such cases to grant extradition in accordancc
rvith their laws and treaties in fbrcc.''

Pal<istan is a party to all the above three conventions. Tl-rere are a number of other such

instrurncnts, lbr example, United Nations Convention against Illicit Traffic in Narcotic Drugs

r" lhc (-'onvcntion against l'orture arrd othcr Crucl, InhLrman or Degrading -l'rcatment or [)unishment, 1984,

lgp-1qeat ies. u n. orgidoci Treaties/ I 9E

(accessed May I 0, 2009).
t'Ibid.
r8 Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948,

http:.//treaties.un.ore,'doc/Treaties/1951101/195i01127i,2008-12%20PM/Ch_lV-lp.pdf
(acccssed May 9, 2009).
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and I)sr,ch<)tropic Substances (1988)'le, Convention on tl-re Prevention ar-rd Punishment of

CrinTcs against Interr.rationally'l'}rotected Persons. inch-rding Diplomatic Agents (1973),50 and

rnany othcrs. The study of all these instruments is beyond the scope of this thesis. The point

to be nrade l-rere is that besides extradition treaties and ad hoc agreements, there are other

instruments which provide basis for extradition.

2.2 Oeneral Principles of Extradition
'[.[rerc are certain principles u'hich arc sir-nilar in all cxtradition instruments. Almosl all such

instruments, for example, contain a list of extraditable offences, the principle of double

criminality and the principle of speciality. These can be called the general principles of

crtradition. Moreover, therc are certain comrlon grounds lor refusing extradition request in

all sucl-r instruments. l'hese are discussed under a separate head- Grounds for refusing

cxtraclition. 'l-lre gcneral principles of extradition are discusscd below.

2.2.1 Extradita blc Offen ces

An extradition arrangement bctrveen the States is with respect to only certain serious offences

specilicailv mentioned in the affangemcnt. l'here does not exist an extradition relation

betwcen any two States of the world r,vith respect to all punishable offences. Rather, trivial

of-lences provide a ground lor relusing extradition request, as is discussed bclow. There are

trr,o nrcthods emplo.vcd lor describing the extradition off'ences. These are known as the

cnurncrerlivc method ancl the clirninative r-netl-rod. According to the enumerative approach the

extraditable off'ences arc named in a list such as murder, kidnapping, rape and the like. The

climirrativc approach. on the other hand, does not provide a list of offences. Rather, it

dcscribes thc extraditable otltnces with respect to the duration of imprisonment provided for

tl-re oflt'nce.

2.2.1.1 En u merativc Approach
'l'raditionalll thc cnumerative n'rethod has been follou'ed in extradition treaties bctw'een the

States. Most of the lreaties to which Pakistan is a party lbllow the same method. Thus the

cxtradition trealy betwcen Pakistan and Portugal enumerates thirty three offences to be

.r') 
Unitecl Nations Convcrrtion against lllicit Tral'fic in Narcotic l)rugs and Psyclrotropic Substances (1988),

lrttp:'/treaties.un.org/doc/Treaties/1990/l l/l990llll%2008-29%204MiCh_VI l9p.pdf (accessed Nov. 12,
20r0)
s') (lonvcntion on the Prevention ancl Punishment olCrinres againsl Intcrnationalll, Protected Persons, including
I)iplonratic Agcnts( I 973)

E1p1 ,treaties.un.or-s,'doc/l'reaties/1971t02tll97702200,620 ll-il%20PM/Ch_XVIII 7p.pdf

(acccssed Novcmber 12.20 l0).
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extraditable. This is the highest number of extraditable offences enumerated in any

extradition treaty between Pakistan and any other State. These of'fences include murder,

kidnapping and false imprisonment, rape, bigamy and many others. Moreover, participation

in any of thc offences enumerated in the list is also extraditable if such participation is

punishable under the laws of both the States. This list of of-fences, however, is not exhaustive,

and extradition for any other crime can be granted at the discretion of the State to which

extradition is requested if according to the laws of both the States extradition for that offence

can be granled.sl Likewise. the schedule of The Extradition Act of Pakistan, 1972 containsa

list o1'twenty four extraditable of'fcnces. The last offence is recently added.52 l-his number

does not include the offences provided in an extradition treaty with a particular State or

specified in a direction issued under section 4 of the Act.

The enumerative approach, however, has caused complications in extradition relations. The

reason is simple that is the def'rnition of the same offence may not be the same in different

States. The offence of bigamy, for example, may not be the same in Portugal as is in

Pakistan, considering that bigamy or even polygamy is not an offence in Islamic law. Another

reason is that the list of offences may require amendments with the changing needs of time.

Ms. Sibylle Kapferer points out this problern as:

"As the precise definition of crimes may vary from one State to another, the practice of
enumerating extraditable acts in lists has often led to complications in extradition relations.
Moreover, many of the older extradition treaties have become outdated, as their lists of
extraditable ofl'ences no longer correspond to current needs."53

In order to avoid this problem, modern extradition instruments employ the eliminative

approach although the enumerative approach is still practiced in many recent extradition

instruments.

2.2.1.2 Eliminative Approach

By following the eliminative approach all the offences which are punishable for a certain

period of imprisonment according to the laws of both the requesting State and the requested

State are declared as extraditable. This period of imprisonment is usually a minimum of one

or two years. It should be noted that this duration is rclevant in case of an accused person

only wl.rose cxtradition is sought for a trial. If. on the contrary, the extradilion of a convict is

sought. the threshold is usuallv fbur to six months' senlence which the convict is still to

t' s.R.o. 427(1)180, dated 20-04-1980.

" Sup.a note29.
" Supra note 4, I 9.
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undergo.
-fhc cxtradition lreaty between Pakistan and Maldives describes extraditable ofl-ences by

lbllowing 1hc eliminative method. According to this treaty all the off-ences punishable under

the laws of both the States by imprisonment for at least one year or by a more severe penalty

are extraditable.5a The extradition treaties of Pakistan with Italy and Iran also followthe same

approach.55'fhe notification declaring Iran a "Treaty State" within the meaning of section 3

of' l'he Extradition Act of Pakistan, 1972 reads as:

"(a) Where extradition is recluested for purposes of trial, the act or transaction is punishable
uncler the laws of both countries with imprisonment for not less than one year.
(b) Where extradition is requested in the case ola person who has been convicted of the crime
lor which the extradition is requested , the crirne is punishable according to the laws oI both
countries with imprisonment for not less than one year and the person has been sentenced
upon conviction to effective imprisonment for not less than six months."56

Besides the offences specifically declared as extraditable, there are certain other extraditable

of-fences under customary international law snch as war crimes, crimes against humanity and

torture. With respect to these oI'fences any State can itself exercise jurisdiction or extradite to

thc requesting State. Ms. Kapltrer cstablishes this point in the following words:

"Acts which constitute crinres under international law are also extraditable offences. -fhis

applies not only to States parties to the international treaties which establish a duty to extradite
... thc prohibition of war crimes and crirnes against humanity forms part ofjus cogens ... every
State is entitled to assume jurisdiction over, and to extradite, the perpetrators of such crimes.
This also applies to acts of torture."57

2.2.2 Dou ble Crim inality

It means that the act with respect to which extradition is recluested should be an off-ence under

the laws of both the requesting and the requcsted States. A reference to this principle has

already been rnade above wl-rite discussing extradition treaty between Pakistan and Iran.58

Moreover, all the extradition treaties to which Pakistan is a party require the double

criminality for extradition. The extradition treaty betu,een Pakistan and Belgium, for

example, requires the principle of double criminality in the following words:

"ln no case can the surrender be made unlcss the crimc shall be punishable according to the
laws in force in both countrics with regard 1o extradition."5e

'l-his principle has also been discussed in many cases such as Gerbart Eisler's Case.60 Factor

" s,R.o. l02t(1y85 dared 07-10-1985.

" Supra note 42.
st'Ibid.

" Supra note 4, 21.

'* Supra noLe 42.
t" Ibid.
t"'Georgc A. Finch, ''-l'lre Eisler E,xtraclition Case", Americun Journal oflnternalional Lav', Vol.43(1949),487-
491 .
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vs. Laubenheimer.6l the Queen's Bench decision of 1896 in Re Arton.62 and the recent

clccisiorr of tl-re House of Lords in General Pinochet's Case.63 The fonner two cases are

briefl 1' discussed hcre.

[':isler. an alicn Con.rmunist, llcd illegally to Great Britain from the United States while he

was at liberty on bail. Decision on his appeal was pending from conviction under a United

States Federal statute which made it an offenc e " knowingly to make any .false statement in an

applicationfor permission to deport or enler the United States with intent to induce or secure

the grunting o-[ such permi.s.sion " fhe United States government argued that Eisler got

convicted o1' perjury in connection with his application to leave the United States and

rccluestcd Great Ilritain lor his extradition under the United States - United Kingdom

Iixtradition'l'reaty which covcrcd perjury. According to section I of the English Perjury Act,

1911 the def'rnition of perjury only extended to sworn statements made in the course of or for

the purpose of a judicial proceeding. The British court decided that the act of Eisler did not

constitute perjury in English law and refused to order Eisler's surrender.6a

In lractor vs. l,aubenheimer. the British government requested the United States government

lor thc cxtradition of Jacob Iractor on a charge of receiving n-roney which he knew to have

bccn obtained fraudulently in [.ondon. In pursuance to this request Factor was apprehcnded in

thc Statc of Illinois. 'fhe District Court for Northern Illinois, Lrpon a writ of habeas corpus by

Factor ordered him released on ground that under the law of Illinois this act was not an

oflence. I{or,vever, the Court of Appeals lor the Seventh Circuit reversed the judgment of the

District Court. 1'he Supreme (lourt alfirmed the judgment of the Court of Appeals and held

thal according to thc criminal law generally of the United States the act was a punishable

ol'f'cnce. 'I'he Court explained that substantial similarity of the allegecl extradition off'ence to

thc ot-fcnce pr-rnishable according to the legal system of the requested State is sufficient to

meet the requirement of double criminality. Otherwise the extradition might fail only because

thc fugitive would succeed in finding in the requested State some place in which the otfence

chargcd was not a punishable o1-fence.6s

'-' 290 u.s. 216 (1933).
n2 

; r89rr1 r e.B. 509.
ui [trances Webber, "The Pinochet Case: The Struggle for the Realization of Human Rights", Journal of Law
and Socier1t,Yol,26, No.4(Dec. 1999),523-537 http://wwwjstor.ordstablell4l0552 (accessed May 9,2009).
u'Supra note 59.

ut Supra note 60.
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2.2.3 Speciality

It means that tl-re requesting State is entitled to prosecute or punish the person who is

extraditcd only for the offences mentioned in the extradition request and it may not prosecLrte

or punish hirn/her for any other offence alleged to have been committed prior to the

surrender. It should be noted. however, that if he/she leaves the requesting State after

prosecutior-r or sentence and then returns to it, the principle of speciality does not apply.

Similarly, if heishe does not lcave the requesting State after prosecution lbr a certain period

when he/she is free to do so, this principle again is inapplicable.

The principle of speciality has been incorporatcd in section 5(2) (d) of The Extradition Acl of

Pakistan, 1972.lt has becn declarcd as a ground for relusing extradition, it states:

"(2) No fugitivc offender shall be sun'endered--
... (d) if there is no provision in the law ol, or in the extradition treaty with, the State asking
fbr the surrender that the lugitivc o{Iendcr shall not, until he has bcen restored or has had an

opportLrnity of returning to Pakistan, be detained or tried in that State for any olfence
cornmitted prior to his surrcnder, other than the extradition offence proved by the lacts on

u,hich the surrender is based; ..."

Likewise, the extradition treaties between Pakistan and other States also talk about this

principle. Article 7 of the extradition treaty between Pakistan and the United States, tbr

example. states as:

"A person surrendered can irr no case be kept in custody or be brought to trial in the territories
of'the IIigh Contracting Party lo whor.rr the surrender has bcen nrade for any other crimc or
o{'t'ence, or on account of any other mattcrs, than those for which the extradition shall havc
taken place, until he has bcen restored, or has had an opportunity ofreturning, to the territories
of the High Contracting Party by whom he has been surrendered.
This stipulation does not apply to crimes or offcnces committed after the extradition."66

This principle has also been discussed by the Supreme Court of the United States in U.S. vs.

Rausher in 1886.67 Rausher was extradited to the United States from Great Britain to face a

murder trial. IIowever. he rvas tried for inflicting cruel and unusual punishment. The

Supremc Court held that rvhen a pcrson is brought under the jurisdiction of the courl under

the extradition treaty, he/she rnay be tried only for such oltbnce for which the surrender is

made.68

An extension of the principle of speciality is that the requesting State cannot re-extradite the

pcrsorl rvhose extradition has been sought liom the requested State to a third State. Article 23

o1-the Draft Convention on llxtradition. 1935 talks about the "'frial, Punishment and

("' 
[)arvcs-Simon'lreaty of' Dcc. 22.1%l, I.-J.S. Treaty Serics 849

"'Ir9LJ.s.407(r886).

ut lbid.
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Sttrraruler o/'Extruclited Persort. " It has two paragraphs (l) and (2): I'aragraph (l) has been

sr-rb-divided into tl.rrce sub-paragraphs (a), (b) and (c); according to sub-paragraph (a) the

requesting State is restricted to prosecute or punish only the offence for which extradition has

bcen sought; while sub-paragraph (b) prevents the requesting State from surrendering that

pcrson to any other State. It should be noted, however, that the principle of speciality with its

cxtcnsion can be suspended with the consent of the requested State. Article 23 states as:

"(l) A State to which a person has been extradited shall not, without the consent of the State
rvhich cxtraditcd such person:
(a) Prosccute or punish such person for any act committcd prior to his extradition, other than

that lor which he was extradited;
(b)Surrender such person to another State for prosecution or punishment; ...
(2) Paragraph (l), sub-paragraphs (a) and (b), of this Arricle shallnot apply, if the person who
was extradited voluntarily rernains within the tenitory of the State to which he was extradited
lor a period of thirty days, or voluntarily retums thereto."6e

2.3 Grounds fbr llefusing Extradition

In this scction certain grounds lbr refusing extradition requests are discussed. l-hese grounds

arc conrmon to almost all cxtradition instruments. The most notable among these grounds are

thc political offence exemption, non-bis-in-idem, the military offence exemption. the

religious olfence exemption, lapse of time and others. Similarly the traditional view about the

fiscal ol'fcnces and modern developments thereto are also discussed. Moreover, it should be

notcd that most continental countries do not extradite their nationals. It is, therefore,

expedient to discuss nationality as a ground for refusing an extradition request as well.

2.3.1 l'}olitical Offence Exemption

As discussed abovc. the earlier extradition treaties were concluded mainly for the surrender

of political offenders.T0 However, with lhe recognition of political liberalism, it had been

settled that those fighting against tyranny and oppression should not form subject of

extradilion.Tl Somc authors rcfer this development to the Irrench and American

Revolutions.T2'fhe lirst extradition treaty which provided the political offence as a ground for

rcl'using an extradition request is a bilateral treaty between Belgium and France of 1834.73

Since then international extradition instruments as well as national extradition laws of most

States have incorporated provisions to this effect. Article 5 of the Draft Convention on

u'S,.'pra note 14.

'o St,pra note I I .

''lbicl.
72M. Cherif Bassiouni, Legal Responses to lnternutionul 'ferrorism

Martinus N r.yhoff Publishers, I 988), 204.
7r I. Stranbrook and C. Stranbrook, l:.rtraditiot.t; Lay, ancl Practice,
Oxlirrd. 2000), 4.
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lixtradition, 1935 1br example. provides for the non-extradition of political offenders. This

Article also attempts to det'ine tl-re meaning and application of political offence, it states as:

"(a) A reqr.rested State may decline to extradite a person claimcd if the extradition is sought for
an act which constitutcs a political offlcnce, or if it appears to the requested State that the

extradition is sought in ordcr that the person claimed may be prosecuted or punished for a

political offence .

(b) As it is used in this Convention, the term "political offence" includes treason, sedition and

espionage, whether committed by one or more persons; it includes any offence connected with
the activities of an organized group directed against the security or governmental system of
the recluesting State, and it does not erclude other offences having a political objective."Tr

Similarly scction 5(2) (a) of the 1972 Act provides a grolrnd for refusing an extradition

rcclLrcsl in this regard. According to this provision if the offence for which the extradition

rcquest is made is o1'a political character. the lugitive shall not be surrendered. This Act,

hor,l,ever, does not define the meaning of an of'fence of a political character. It states as:

"(2) No fugitive offcnder shall be surrendered--
(a) ilthe of,fence in respect of which his surrender is sought is of a political character or if it is
shown to the satisfaction of the Federal Government or of the Magistrate or Court before
rvlrom he nray be produced that the requisition lor his surrcnder has, in fact, been made with a

view to his being tried or punished for an olfence of a political character..."
According to some aulhors the purpose of the wide recognition of the political ofl-ence

cxcmption is to maintain liiendl), relations among sovcrcign States. Ms. Sibylle Kapl'erer

ll0tcs:

"Acceptance of a general rule oInon-extradition for political olfences meant that the relusal of
extradition on this ground rvould not be vierved as an unfriendly act or undue interference with
the internal aflairs ol'the recluesting State."'s

It is interesting to note, how'ever, that in spite of its wide recognition, a precise definition of a

political ofl'ence is not available in a single document. Nevertheless, there are a number of

dccisions of'rnunicipal courls u,hich have discussed the meaning and nature of a political

oi-fencc and a good amount ofjurisprudence in this regard has gathered.

A classic case in this regard is I{c Castioni.T6 fhe brief facts of this case are that Anglo

Castioni, a Swiss citizen, had participaled on September 11, 1890, in an uprising in the

Canton o1'Ticino. l-he reason for this uprising was that the Cantonal governrnent refused to

rcvise the 'l'icino constitution or 10 hold a plcbiscite on this question. A large group of

citizens inclLrding Castioni tricd to capture the municipal palace by forcefully entering into

the building, A number of government offlcials including M. Rossi tried to resist the crowd.

l)r,rring this struggle M. Rossi was shot dead by Castioni with a revolver. The crowd was

successlul ir-r capturing the palace and organizing a provisional government until it was

" Supra note 3, Art. 5

" Supra note 4,27 .

'n1r89rlre.B r49.
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dispersed rvhen the Swiss Fedcral troops arrived. Castioni fled to Great Britain in order to

avoid the consequences ol- his actions. The Swiss Government formally requested the arrest

and exlradition of Castioni on charges of having committed willful murder.

Castioni. allcr his zrrrest petitior-red for the writ of habeas corpus claiming that he had been

dcrr,anded only lbr a political oll'enoe. Thc court issued the writ in his favor and released him.

I)enman, .1. discussing the nature of a political offence suggested that:

"For such an act as murder... it must at least be shown that the act is done in furthcrance oi
donc with the intcntion of assistancc, as a sort of overt act in the course of acting in a political
ntatter, a political rising, or a dispute betueen trvo parties in the State as to rvhich is to have

the governrnent in its hands.''77

Similarly, in 1894 the Queen's Bench Division again discussed the nature of a political

ot'l-encc in lte Meunicr.Ts 't'he brief lacts of this case are that Meunier, a French citizen, in

Marcl-r 1892 caused tw'o explosions in Paris, one o1' which occurred at a military barracks

rcsulting in at least tr.vo casualties. Both the explosions were part of an effort to revenge the

execution o1 the anarchist Ravachol. Having done so Meunier escaped to Great Britain. A

Irrench court tried him in absentia and sentenced him to death on charges of murder. An

cxtradition request was then made to Great Britain fbr his arrest and surrender to France. On

April 4, 1894, Meunier r.vas arrested in London. He challenged his arrest and claimed that his

act \\,as an offence of a political character. 'l-he court rcjected his claim and ordered his

continued dctention until he coLrld be surrendercd to agents of the French government. Cave,

J. cxplaincd:

"ln order to constitute an ollence of a political character, there must be two or more parties in
thc State, cach seeking to impose the Governmcnt of their own choice on the other, and tlrat, if
the ollcnce is corrrmittcd by onc sidc or the other in pursuance of that object, it is a political
off'ence, othenvise not."'e

-fhe courl further said that Meunier was an anarchist and the party of anarchy is the enemy of

all Govcrnrlcnts. 'l-hc courl said:

"'l-he party of anarchy is the enemy of all Governments. Their efforts are directed primarily
against the general body of citizens. They may, secondarily and incidentally, commit offences
against some particular Government; but anarchist offences are mainly directed against private

,,80
c lltzens.

In Ex parte Kolczynski.sl the court explained the nature of a political offence in a different

nranner and cleviated fiom the notion of intcr-party strile within a State. The brief facts of this

celsc arc thal a group of Polish seamen seized control of the trawler on which they were

" Ibid.

" 1rsl+;2 e.8.4r5.
" Ibrd.
to lbid.

*' 
119-s5l I e.8.540.
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scrving. 'fhey sailed the vessel to an English port and got political asylum there. They alleged

that they had been under a constant observation from a party secretary. When a request for

thcir extradition was made, they claimed that tl-reir act was a political offence and they had

scized thc ship in order to escape from political persecution. Moreover, the extradition

rccluesl had been made with respect to revolt against the master of a ship on the high seas but

if'thcy werc surrendcred, they would bc tried for escaping to a capitalist country which

anrounts to treason under Polish law. l-he court accepled their claim and did not order for

their surrender. Cassels, J. explained:

"'lhe words offence ol a political clraracter must alrvays be considered according to the
circumstances cxisting at thc tinrc rvhen they have to be considered. The present time is very
ciil'f-erent h'om 1891, whcn Castioni's casc was dccided. It was not then treason lor a citizen to
leave his country and start a l'resh lile in another.... Now a state of totalitarianism prevails in

some parls of thc rvorld and it is a crinre fbr citizens in such places to take steps to leave. In
this (present) casc ... il thcy (scarnen) rvere surrendercd there could be no doubt that, while
thcy u,ould be tried lbr the particular offence mentioned, they would be punished as for a

political crirne."tl
Schtraks vs. Government ol'Israel.sl the House of Lords furthcr elaborated the nature of

political offence exemption. It was held that the motive and purpose of the accused must

bror-rght into consideration and that may be decisive. An offence may be committed in the

coursc of a political strr-rggle but it may still be an offence of an ordinary criminal nature.

I-ord Reid said:

"Not evcry person rvho conrmits an oflence in the course of a political struggle is entitled to
protection. If a pcrson takes advantagc olhis position as an insurgent to murder a man against
whom he has a grudge I would not thinl< that that could be called a political offence. So it
appcars to me that the rnotive and purpose of the accused in committing the ofl'ence rnust be
relevant and may be dccisive. It is one thing to commit an offence for the purpose ol'
prornoting a political cause and quite a diffcrent thing to corrrmit thc same offence for an

ordinary criminal purpose."t'
-fhe above discussed cases lead us to conclude that the actual meaning and nature of a

political olfence can be best deterrnined by the authority taking the cognizance of the ol'fence

in a parlicular case. It is interesting to no1e, however, that so lar the meaning and nature of an

of'lbnce o1'a political character has not been detennined by any Pakistani court under The

Irxtradition Act of Pakistan, 1972.

It should be noted that in modern international instruments dealing with terrorism-related

crimes the scope of the political offence exemption is limited and restricted. In fact, the

ltumerous assassinations ol rulers dr-rring thc second hall' of the nineteenth century has

resr-rltcd in a wide recognition of the attenlat clause, providing that the murder of a head of

Ibid.

I re64l A.C. s56 (H.L.).
rbid.
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loreign Slatc, or a membcr of his family should not be considered a political offence. Thus

Article 2 paragraph C sub-paragraphs I and 2 of the Convention of the Organization of the

Islarnic Conlerence on Combating International I'errorism, 1999 exclude an aggression

against State Officials from the scope of political offences even when politically motivated. It

states as:

". . (C) In lhe irnplerrentation of the provisions of this Convention the following crimes shall
not be considered political crimes even wlren politically rnotivated:
l. Aggrcssion against kines and heads ol-state of Contracting States or against their spouses,

thcir ascendants or descendants.
2. Aggrcssion against crorvn princes or vice-presidents or depufy hcads of governrnent or
rninistcrs in any of the Contracting Statcs."35

2.3.2 Non Bis in ldem

As discussed above,86 a person cannot be tried twice for the same act or acts whether the first

trial results in a conviction or an accluittal. So if an extradition request is madc lor the

surrendcr of.a person with respect to an offcnce for which he has already been tried and

acqr-rittcd whethcr in the reqLlesting State or in the requested State or even in a third State, the

cxtradition rcquest w'ill be turncd dow,n. IIou'ever, if the trial results in a conviction, and tl-rc

rcclr"rcst is madc to ensure that the person claimed may serve an unexpired term of the

sentence imposed on him/her as a result of such conviction, this ground does not apply.

Paragraph l of Article 4 of the extradition treaty between Pakistan and the United Statcs

providcs non-bis-in-iclem as a ground lbr refr-rsing an extradilion request. According to it no

extradition shall take place in respect ol a person who has already been tried and acquitted or

convictcd or is still under a trial in the rcquested State for the offence in respect of which thc

recluest is made. It states as:

"'lhe extradition shall not take place if the person claimed has already been tried and
discharged or punished, or is still under trial in the territories of the I'ligh Contracting Party
applied to, for the crime or offence for which his extradition is demanded."87

It should be noted that this Article does not consider the possibility that the claimed person

may escape after cor-rviction r.r'hen he/she has yet to serve an unexpired term o1'the sentence

although it is included in the very concept of extradition. I'his flaw is not present in the Dralt

Convention on l]xtraclition. 1935. Article 9 of this Convention talks about non-bis-in-idem. it

statcs as:

"(a) A requested State rnay decline to extradite a person clair-ncd if such person has been
prosecuted by thc requesting State for the same act or acts for which his extradition is sought
and has been acquitted, or if he has been convicted in such prosecution unless the extradition
is sought in order that the person clairned may serve an unexpired tcrm of the sentence

" Supra note 28, Ar1. 2(c).
3" Scc I. L4 abovc, 7.
*' Supra note 66, Art. 4.
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irrrposed as the result of such conviction.
(b) A requested Statc rnay decline to extradite a person clairned if such persorl has been
prosecuted by the requestcd State or by a third State lor the same act or acts lor which
cxtradition is soughl and has becn acquittecl or convictecl."ss

2.3.3l,apse of 'Iimc

Anotl.rer ground lbr refusing an extradition recluest is the lapse of time. It means that an

of'lbnce cannot be prosecuted after the lapse of a certain period of time. Generally, criminal

ollbnces are not barred by limitation particularly in Pakistan. However, limitation applies to

crirninal of'fcnces in some other jurisdictions; 1br example. in California it is seven years.

Section 5(2) (c) of 'l'he Extradition Act of Pakistan, 1972 provides a ground for refusing

extraclition in this regard. According to this provision a lugitive shall not be surrendered if the

ol'l'cnce in respect of which the surrendcr is claimed is barred by time according to the law of

thc requcsting State. It states as:

"(2) No fugitive shall be surrcndered--
... (c) if the prosecution for the offence in respect of which the surrender is sought is,

according to thc larv of the Statc asking lor the surrender, barred by time; ..."
It should bc noted that the above provision makes a relerence only to the law of the

reqr-rcstir-rg State wl-rich, of course, can be any treaty State other than Pakistan. Similarly

Article 5 of the extradition treaty between Pakistan and the United States talks about lapse of

tinrc. According to this Article in order to ascerlain whether a prosecution or punishment I'or

on off-ence is barred by time laws oi both the States will be considered and extradition shall

bc refused if barred by the law of either party. [t states as:

''Thc extradition shall not take place il, subsequently to the commission of the crirne or
ollence or the institution olthe penal prosecution or the conviction thereon, exernption from
prosecution or punishment has been acquired bv lapse of time, according to the laws of the
Iligh Contracting Party appll,ing or applicd to."8e

Irinally. it is considered useful to make a reference to Article 3(e) of the Model 1'reaty on

Ilxtradition, 1990.'fhis Article provides a mandatory ground for relusing extradition with

respect to an offence for which prosecution or punishment is barred by time. It states:

"E,xtradition shall not be granted in any ol'the following circumstances:
... c. If the person whose extradition has been requested has, under tlre law of either Party,
beconre immune fror.n prosecution or punishment for any reason, including lapse of time or
a,',r,rcsty; ..."""

2.3.4 Military, Fiscal and Religious Offcnces

Gcncrally. States do r-ro1 extradite in cases of military, hscal and religious ofl'enccs. Military

ollcnccs arc those rvl-ricl-r are punishablc only as violations of a military law or regulation and

which are not punishable under ordinary criminal law, fbr example, desertion. Article 3(c) of

tt Supra note 3, Ar1. 9.

'n S,.rpra note 66, Art. 5

"o Sr.,pra notc 40, Art. 3(e).
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the Model Treaty on Extradition, 1990 provides a mandatory ground for refusing an

extradition requesl in case of a military offence. It states as:

"lrxtradition shall not be granted in arry of the lollowing circunrstances:
.., c. lf the ollense is an off'ense undcr rnilitary law and not also an ol-tense under criminal
, ,.grla\\': .. _

A flscal olfence can be dellned as an oflcnce in connection with tl-rc customs or revcnue law

ot'a Statc. and not involving misuse ol'pr.rblic funds.e2-fraditionally, States refuse extradition

in such cases. 'l'he reason behind this practice seems to be the requirement of double

criminality as the llscal offences in the requesting State may not be tl-re offences in the

rcqucstcd Statc. I'lor,vevcr, States have cooperated with another to overcome this difljculty by

ac.lopting elirninative approach as discusscd above.e3 'fherefore, modern approach in this

regard is to surrender the claimed persons. fhat is why the Draft Convention on Exlradition,

1935 talks about thc fiscal ofl'crrces in Schedulc A reservation number 2, it statcs as:

"A requcsted State nray dccline to extradite a pcrson claimed if the extradition is sought for an

act lvhich constitutes a fiscal offencc, or if it appears to the requested State that the extradition
is sought in order thal the person clainred rnay be prosccuted or punished for a fiscal
ofl'ence. . . "ea

l,ikewise, religious offences do not form subject of extradition process. Religious olfences

are thosc ol-fcnces wl-ricl'r are madc punisl-rable by religious teachings. Drinking, for example,

is a religious oll'cnce flor Muslims living in any State even rvhen the laws of that State do not

declare clrinking as an of-fbnce. Mr. Starke rvritcs:

"As a gencral rule, the tirllorving oflcnces are not subject to extradition proceedings:
i. political crimes;
ii. rnilrtary offences, for cxample, desertion;
i ii. religious olfences."e5

2.3.5 E,xtradition of Nationals

It is a gcneral practice to discuss nationality as a ground fbr refusing an extradition requcst in

cxtradition instrumcnts. Generally, there are three types of provisions in this regard. l'he

Statcs may asree that tl-rey rvill not extradite their nationals or they may agree that nationality

w'ill not bc a ground lbr relusir-rg extradition. 'l-he States may either agree that they are not

bound to cxtradite their nalionals, thus making it discrctionary. Civil law countries usually do

not extradite their nationals while common law countries do not consider nationality as a bar

to extraclition. In Charlton vs. Kell),.e6 the Sr-rpreme Court of the tjnited States affirmed this

"l Supra note 40, Art. 3(c).
"'l Supra note 3. SchedLrle A.
"' Scc 2.1. I .2 above, 19, 20.
"' Supra nolc 3, Schedule A,
'" Supra note 5, 342.

'u 229 u.s. 44i (19t3).

Rescrvation No. 2.

lLeservalion No. ?.
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practicc. In this casc. Cl-rarlton. an Arnerican citizen, murclcred his wife in Italy and escaped

to Anrcrica, Italy recluested fbr iris extradition and he r,vas arrested in America. I-le challenged

his arrest in a District Court by way of a writ of a habeas corpus on ground that according to

thc extradition treaty between the United States and Italy, neither party was bound to extradite

its nationals. Since the domestic law of Italy lbrbids the extraditior-r of its nationals, the treaty

lacks mutuality and to this cxtent it is abrogatcd. The Court rejected this argument. On appeal

thc Supremc Court affirmed the lower Court's decision and explained that the lack of

mr-rtuality rendercd the treaty voidablc br,rt in vicw of the cl-raracter of American criminal law

the Department of State was entitled to recognize lhe treaty as binding. Charlton was

therelbrc extradited. e7

'fhe extradition treaty between Pakistan and Belgium makes the surrender of nationals

optional. 'fhe relevant provision states as:

"ln no case. nor on an)'consideration rvhatever, shall the Fligh Contracting Parties be bound to

surrender their own subjects, whcther by birrh or naturalization."es

[-lsuall1,. the argumcnt in lavor of non-cxtradition of natior-rals is that the nationals of the

rcquestcd State might not enjoy all the safeguards of judicial process in somc foreign States.

'fhis argurnent, however, holds no good ground. The dual standards in extradition with

respect to nationals on one hand and with respcct to aliens on the other may be objectionable.

Il'.iusticc in other States is not trusted, tl.rcn thcre should bc no extradition at all. Besides, the

non-extraditior-r of rrationals is likely' to defeat the justice because then they will not be

prosectrlccl. If. how'cver, applving the maxim aul declere aut judicctrc, they are proseclrted, the

trial is likcly to result in acclr.rittal. 
-l'his is so because the transfer of all the witnesses and

other prool's from tl-re place of offence to the place of trial is very difficult. It is, therefore,

suggested tliat nationality should not be a bar to extradition. The same is provided in Article 7

of thc Drali Convcntion on Extradition. 1935 it states as:

"A requeslcd State shall not declinc to extradite a person clairned because such person is a

nat ional o1' the rcquestecl Statc."ee

Ilesicles thc above discussion. there arc some other grounds for relusing extradition such as

thc discrimination clause, thc death pcnalty and others. 'l'hese are conccrned with human

rights and are, theretbre, discussed in the next chapter.

"'lbid.
"* Supra note 42.

"" Supra note 3. Art. 7.
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CHAPTER ITI

3. Human Rights Ilars to Extradition

'fhis chapter dcscribes certain human rights norms lvhich bar extradition sucl-r as the

imposition or execution of the death penalty, discrimination, torture, cruel, inhuman or

degrading treatment or punishment and fair trial. These are discussed through the relevant

provisions of various inten-rational instruments such as the International Covenant on Civil

and Political Rights, I 966, thc Fruropean Convention for the Protection of Flun'ran Rights and

Funciantcntal lrrcedoms. 1950. the l-lnitcd Nations C'onvention against Torture, and Otlier

Crr"rcl. Inhuman or Degrading Treatment or Punishmenl, 1984, and others. The relevant

provisions of the Draft Conventiorr on Extradition, 1935 and the Model Treaty on

Ilxtradition, 1990 are also discusscd. Moreover, the views of the United Nations Human

I{ights Committee, thc Committec against Torture, and tlie precedents set by the European

Court ol'l Iuman Rights in various cases are also discussed.

3.1 Thc Death Penalty
'fhc dcath penalty means that a person has lost the right to life because he/she has committed

such an ofl-ence that the law considers the execution of that person as a punishment for such

commissi<tn justified. This seems in conl'lict with the well recognized and well established

inhcrcnt right to lilc of every human being. However, it should be noted that the death

penalty is not considered a violation of international human rights law particularly the right to

lilc. An intporlant provision in this regard is contained in the International Covenant on Civil

arrd I)olitical Rights (ICCPR) in thc lbrm ol'Article 6. Paragraph l of this Article gives every

human bcing tlie inherent right to life. This inherent right enjoys the protection of law and no

one can be deprived of this right arbitrarily. It states as:

"Every human being has the inherent right to life. This right shall be protected by law. No one

shall be arbitrarily deprived of his lif-e."

IJorvcver, according to paragraph 2 of this Article the death penalty may be imposed if the

conclitions set out in this paragraph arc met. This paragraph puts seven conditions lbr

irnposing thc death penalty. l-hese are as lbllorvs:

(a) It can only be carried out it.t States whicl-r have not abolished it;

(b) It should be only for the most serious crimes;

(c) It should be in accordance with the law in force at the time of the commission of the

crirnc:
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(d) tt should not be contrary to the provisions of the International Covenant on Civil and

Political Rights;

(e) It should not be contrarl, to the provisions of the Convention on the Prevention and

l)unishmcnt of the Crime of Genocide;

(l) It can only bc carried out pursuant to a finaljr"rdgn-rcnt; and

(g) I'he finaljudgmcnt must be rendered by a competent collrt.

Besides the above rnentioned conditions, paragraph 4 of Article 6 says that if a person is

givcn death sentence he/sl-re shall have the right to seek pardon or commutation of the

scntence. It lurther says that amnesty, pardon or commutation of the death sentence rnay be

grantcd in all cases. Similarly, paragraph 5 of this Article says that death sentence cannot be

imposed for crimes cornmitted by persons belou' tlie age of 18 years and it cannot be

executed on pregnant women.

'fhcrcfbrc. it can be concluded that thc dcath pcnalty is not prohibited under international law

althor"rgh lhere is a tendency towards its abolition. 'l'hus, the Second Optional Protocol to the

International Covenant on Civil and Political Rights (1990) aims at the abolition of the death

penalty. Similarly, Protocol No. 6 to the European Convention on Human Rights concerning

the abolition o1-the death penalty (1982) and Protocol No. l3 to this Convention concerning

the abolition of the death penalty in all circumstances (2002) are also important in this regard.

i\4orcover. the n.runicipal law,s of many States have alread), abolished the death penalty, lbr

instancc. the States parties to the afbremer-rtioncd Protocols. Therefbre, the municipal laws of

many States such as Australia, Canada, Spain and many others provide for mandatory retusal

of extradition requests unless the requesting State gives assurances that it will not impose the

death pcnaltv against the lirgitive or the cleath penalty u'ill r-rot be executed il'it has already

been imposed.

Consequently, an ir-rcreasing number of States do not extradite in cases where the fugitive is

to thce the death penalty. 'f'herelbre, according to the Extradition Treaty between Portugal

and Pakistan the death penalty is a bar to extraditior.'oo However, in order to make sure that

criminals do not go unpunished the requested State in such cases seeks assurances from the

requcsting State that the fugitive, if extradited. w'ill not be prosecutcd to face the deatl-r

pcnalty or if it has already been handed down, it will not be executed. Whether sucl-r

assllrances l}om the executive bind the .judiciary o1' the requesting State is an important

""' SLtpra notc 5 l.
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clLrcstion which needs to be addressed seriously in a separate rcsearch.
-l-lrc 

cleath pcnalty as a bar 1o extradition has been discussed by the United Nations IIuman

I{ights Comrnittee in Kindler vs. Canada.l0l It has also been discussecl by the European Court

of IIr-rman Rights in Soering vs. the United Kingdom.r02 In both the cases the Committee and

thc Court did not declare thc death penalty as a bar to extradition. The brief facts of the

fbrnrcr case arc as fbllor,vs:

Mr. Joscph Kindler, a citizen of the llnited States of America, was convicted in November

l9ll3 in the state of l)ennsylvania. llnitcd States, of llrst degree murder and kidnapping. and

u,as sentcnced to death. In Septembcr 1984, prior to execution, Kindler escaped lrorn

custocly. In April 1985, he was arrested in the province of Quebec, Canada. In.luly 1985, the

Unitcd States requested to Canada Kindler's extradition. In August 1985, the Superior Court

of QLrcbec ordered his extradition.

Articlc 6 of the 1976 Extradition'freaty between Canada and the Unitcd States provides:

"Whcn the ol'lence lbr which extradition is recluested is punishable by death under the larvs of
the reclr.rcsting Statc and thc laws ol'the requested State do not permit such punishrnent lor that
offence, extradition rnay be relused unless the requesting State provides such assurances as the
rcquested State considers suI'ficient that the death penalty shall not be irnposcd or, if imposed,
shall not be executed."

Canada abolished the death penalty in 1976, except ir-r the case of certain military offences.

-ilre porver to seek assLlranccs that tlie deatli penalty will not be imposed or executcd is

conlcrred on the Minister of .lustice pursuant to section 25 ol the 1985 Extradition Act of

Canada. On.lanuarl, 17,1986 afier hearing Kindler's counsel, the Minister of Justice decided

not to scek such assurances. Kindler filcd an applicatiori for review'of the Minister's decision

with thc Irederal Court, which u'as dismissed in 1987. Kindler's appeal against tl-re decision of

the Federal Court to the Court of Appeal was rejected in 1988. The Supreme Court of Canada

on September 26, 1991 decidcd that the extradition of Kindler would not violate his rights

undcr thc Car-radian Charter of I lurnan Rights. I-le was extradited on the same day.

Kindlcr then approacl,ecl the lJnited Nations I Iuman Rights Committee. LIe claimed that the

decision to cxtraditc him l'iolated inter alia Article 6 ol'the International Covenant on Civil

and Political Rights. IIe argucd lhat the death penalty per se conslitutes cruel and inhurnan

treatrnent or punishment.

With rcgard to a possible violation by Canada of Article 6 of the Covenant by its decision to

extraditc Kindler, two related questions arose. 'fhe first question was:

Kindlcr vs. Canada (41011991).30 Jul1,, 1993, UN doc. CCPR,/C'48lDl410ll99l.
Supra note 27.
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Did thc requirement under article 6, paragraph l, to protect the right to life prohibit Canada

1ronr cxposing a person u.ithin its jurisdiction to the real risk of losing his lifc in
circurnstances incompatiblc rzr,itl-r article 6 of thc Covenant as a consequence of extradition to

thc [-lnitcd Statcs?

'fhe Committee replied 1o tliis question in the negative. It argued that paragraph I of Article 6

cannot be read in isolation. Rather, it is to be read along with other relevant provisions.

Paragraph 2 permits the execution of the death penalty on lulfillment of cerlain conditions. In

thc instant case Kir-rdler is convictcd of a serious crime, he is not below the age of 18 years

and l.re never claimed that he has not been given a fair trial by a competent court. Therefore,

Canacla rvas uncicr r-ro proliibition to extraditc Kindler to tl-re United States. 
-['he 

Committee

tlrtlrcr explaincd that l-rad the conditions set out in paragraphs 2, 4 and 5 not met, Canada

lvor.rlcl l.rave violated its obligations under Article 6 of the Covenant.l0i

The sccond question which tl-re Committee answered was:

Did the fact that Canada had abolished capital punishment except for certain military

ol'f'enccs recluirc Canada to reluse extradition or request assurances from the United Statcs, as

it rvas cntitled to do undcr aflicle 6 of the Extradition Trcaty, that the cleath per-ralty woulcl not

inrposed against Mr. Kindlcr?10'r

-fhis question was also replied in the negative. The Committee argued that Canada had

submitted that assurances are requested in special circumstances. The Minister of Justice alter

hearing Kindlcr's counsel decided not to requcst the assurances. fhe proper procedure had

bccn adopted. 'fhcrcforc, it cernnot be said that Canada violated its obligations by not

rccluest ing the assurances.

In Soe,'ing vs. the the European Court of Human Rights did not declarc

tlrc clcatlr penalty as a bar to cxtradition citl.rer. Rather, it analyzed the manner in which the

death penalty is to be executed which, of course, can be qualified as cruel, degrading or

inhuman treatment or punishment in some cases. It is discussed below under a separate head.

It is conclr:dcd, therelore, that the death penalty in itself is not a bar to extradition unless it is

includcd in the extradition treaty. Flowever. if the conditions set out in paragraplis 2,4 and 5

o1'Articlc 6 of ICCll']lt are not r.net. the death penalty becomes a bar to extradition.

'o't Supra note l0l .

'ot Ibid.

'nt Supra rrote 27.
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3.2 Discrimination
Anotl-rer ground for refusing an extradition request is a serious fear of discrimination and

prcjudice against the person demanded in the requesting State on account of his/her race,

religion. nationality and other such acconnts. It means thal an extradition request is r.nade for

thc lorrnal surrcnder of a pcrson with respcct to an ofl'ence of ordinary criminal nature but the

rerprcsting State intends to prosecLlte or punisli that person discriminately. In the absence of

hunran rights protcction this practicc is not Llncommon. Mr. Landgrett, in his article, states:

"ln countries rvherc Irurnan rights violations occur, political opponcnts of the government are

often charged with criminal law violations... Covernments that wish to take reprisals against
their political opponents living in exile [can] sirnply charge them with a violation of criminal
law in order to sccure their e xtradition."l"u

-l-his ground is provided in many nalional and international instruments dealing with

cxtradition. 'l-he bases of discrirninatior-r, hor.r'cver, vary in these documents. Section 5(2) (g)

ol' thc lrxtradition Act of Pal<istan, 1972, for example, provides a ground for re{using an

cxtraclilion rcclucsl il'it is shou'n satislactorily that the surrendered person will be prcjudiced

on account of his/her race, religion, nationality or political opinions. It states as:

"(2) No lugitive offender shall be sumendered-
.. (g) il'it is shown to the satisfaction of,the Federal Government or of the Magistrate or Court
betbre whom he may be produced that he might if surrendered be prejudiced at his trial or
punished, detained or restricted in his personal libcrty by reason of his race, religion,
nationality or pol itical opinions."

'fhe first intcrnational docurrent which linked discrimination with extradition was the

[:uropean Convention on Extraclition. 1957. Article 3(2) of this Convention provides a ground

fbr lclirsing an extradition reclucst if the pcrson sought udll be discriminated in the requesting

State. According to this Article if the requested State has substantial grounds for believing

that a request for extradition is made with respect to an ordinary criminal offence but that

pcrson will be prosecuted or punished on account of his/her race, religion, nationality or

political opinion or that person r,vill be prejudiced in the requesting State for any of these

reasons, thc requestcd State sl-rall not surrender that persor-r. It should be noted that tl-re

cliscrirninzrtion bases provided in this Articlc -race, religion, nationality or political opinion-

arc the same as provided in section 5(2) (g) of the 1972 AcL The Model Treaty on

Extradition, 1990, however, adds to this list ethnic origin, sex or status. Article 3 of this

'frcaty provides mandatory grounds for rcfusing an extradition request. According to Article

'ot' K. I-andgren, "lleflecting intcmational protection by treaty:

reaclnrission and the inadnrissibility of asy'lurn requests"
Working l)apcr No. 10. .lLrrre 1999.

bilateral and multilateral accords on extradition,
UNHCI{, Nerv Issues in Refugee Research,
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3 paragraph (b) an cxtradition requesl shall be refused if the dcmanded person r,vill be

discrirnirTated or prciudiced in thc reqr-restcd Statc. It statcs zts:

"[:xtradition shall not bc grantcd in any ot'thc fbllowing circutttstances:

; ; J : i il' : I [ il:t l;i i 
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sratus, or that the person's position m ay be prejud iced for any of these reasons; . . . "'0'
Morcol'cr. there are other international instruments which provide lor refusing an extradition

rcqucst if it is not made in good faith orthe surrender is not in the interests ofjusticc. Article

Vll ol'thc SAAI{C Convention. lor exatnple, slates as:

"Oontracting Srates shall not be obliged to extradite, ilit appears to the requested State that by

rcason olthe trivial naturc ol'thc case or b;, l.utun ol-thc request lor the surrender or return ol'
a firgitive ollcndcr not being madc in good iaith or in the interests ofjustice or fbr any othcr
rcason it is unjust or incxpcdicnt to surrenclcr or rctunr the fugitive offender."l08

'[-his Articlc also covers thc trir,ial naturc of thc case which mcans that the cxlradition request

may be refused in case of an accused of minor oflences also called misdemeanors and in case

ol'a convict if the rcmaining sentence is nominal say a month or two.

3.3 Torture, Crucl, Inhuman or Dcgrading Treatmcnt or
Punishment
lJndcr international human rights lau, a requested Statc is under an obligation to rclusc an

cxtraclition request lrom a recluesting State rvhere the lugitive f'aces a rcal risk of torture,

crucl. inhurnan or degrading treatment or punishment. Torture is defined under Article 1

/ paragrapl-r 1 ol'the United Nations Convenlion against 1'orture, and Other Cruel, Inhuman or

Dcgrading l.reatment or Punishment, 1984.10e commonly known as the United Nations

Convcrrtion against'lorturc (LNCAT) which states as:

,,1 
'1,"i: il'J''l:;il:1";l,l:itlilll"ll,Ji;,i:'il ;,llll[;,,]il,:..il,j]:[:.,::'J"i::l":'lif IIi]

l)rill)())cs li: o[rtirirrirrg liorr irint or ir thirrl l)r'rson inli)nnatiott or a conlession. ptrrrishing hirtr

lirl rrn acl hc or a thircl pcrson hirs conrnrittecl or is sLtspected o1'har,'ing cottttnittetl. or
irrtrrnic'lating clr coet'cing hirn or a third person. or fbr an1'reason basecl on discrirninittion of
anr kincl, rvhen such pain ol sul'lering is inl'lictecl by or at the irrstigation olor r'vith the c()nsertt

or accluiescence ol a public official or otlrer person acting in an olficial capacity'. It does not

inclLrdc pairr or sul'lcling arising onlv liorn. inhclcnt irr or incidcntal to larrlirl sanctions."

'lhc nrain ingredients of this dellnition arc as fbllows:

(a) Intentionally inflicted scverc physical or mental pain or suI1-ering;

(tr) Its pLlrpose being to obtair-r information or conlession or to punish or discriminatiot't;

(c) lt is inllicted by a pcrson acting in an olficial capacity or a1 his instigation; and

(d) It docs not include pain or suffering arising from lawful sanctions.

"'' Supra rrotc zl0, Aft. 3(b).

"" Supra notc 45, Ar1. VII
""'Supra note 46.
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According to paragraph 2 of this Article the above definition is without prejudice to any

international instrument or national legislation which does or may contain provisions of wider

application.

With regard to what constitutes cruel, inhuman or degrading treatment or punishment, it is

statcd that no precise delinition ol'this wide phrase is available in a single documcnt. Ilather,

it is describcd according to the lacts of a parlicular case and a good amount o1' jurisprudence

cxists rvhich describes it.

It should be noted tl-rat a number of international human rights instruments as well as

collstitLltiolts of almost all the civilized States of the world put a complete ban on torture.

'l-hr-rs paragrapl-r 1 Article 2 of the LJNCAT requires each State party to take all types of

cl'l-cctive measLrres to prcvcnt acts of torturc under its.jurisdiction. Paragraph2 of this Arlicle

dcclares that torture cannot bc justilied in any circumstances. I-ikcwise Article 7 o1'the

lntcrnational Covenant on Civil and Political Itights (ICCPR) bans torture and other cruel or

degrading treatment or punishment. It states as:

"No one shall be subjected to tofture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one slrall be subjected without lris free consent to medical or
scienti fi c experirrrentation."

Sirnilarly, Arlicle 3 of the 1950 lluropean Convention fbr the Protection of Fluman Rights

and Iundar.nental Freedoms. Article 5 of the 1969 American Clonvention on Human Rights,

Articlc 2 o1'the 1985 Inter-Amcrican Convcntion to Prevent and Punish Tofture, and Article

5 o1'tl-rc lgll Atiican Charter on l{uman and Peoples'Rights are important in this regard.

llcsides. Arricle 14(2) of the Constitution of the Islamic Republic of Pakistan, 1973 bans

torture, It states as:

"No pcrson shall be subjcctcd to tonure lor the purpose ofextracting evidcnce."

Moreover, it is argued that the ban on torture and other cruel, inhuman or degrading treatment

or punishmcnt forms a part ol customary international lar.v. Therefore, it is binding on all

States even if the1, are not parties to the relevant inlernational instruments. I'here exists

judicial evidence to support the argument that this ban not only fonns a part of customary

intemational law but also a parl of jus cogens. l'he Flouse of Lords in the famous Pinochet

case lolloned this view. Ms. Sibylle Kapferer, in her aforementioned article, states:

"'l-hc prohibition of torture. cruel, inhumarr or degrading treatment is a perernptory norm of
intcmational law, or fus cogens. 

-[his rneans, it is binding on all States, including those which
havc not yet becotne parties to relevant international conventions. It is also non-derogablc,

that is. it applies in all circunrstanccs, including during armcd conflict and in timcs of rrational

entergenc), evcn wlrerc national security' or the survival of a State or rcgirne are threatcned,

and regardless of thc conduct of the person cottcemed."r r0

' '" Supra note 4, 61.
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'fhat is why Article 3(1) ol'the Model 1'reaty on Extradition, 1990 provides a mandatory

ground lirr refusal of extradilion in such circumstances. It states as:

"[:xtradition shall not be granted in any of the fbllowing circurnstances:
. If the person rvould be subjected to tonure or cruel, inhuman treatment or degrading

punishment..."rrl
Similarly, the tINCA'f puts a complete ban on the extradition of a fugitive to a State where

hc/shc wor"rld be in danger of being subjected to torture. It is provided in Article 3 paragraph

I o1'this Convention which states as:

"No Statc Partl shall cxpcl. retrrln ("refbLrlcr") or ertradite a person to anothcr State rvhele
thcrc urc sirbsrantial srourr(1. tbr bclicr irrg tlrat hc u'ould bc in danse l ot'beine. sub.jected to

t()r'lUl.C."

It shoLrld be notcd that according to the above quoted paragraph extradition is prohibitcd only

'uvl-ren there are substantial grounds fbr belicving that the fugitive would be in danger o1'being

subjectcd to tonure in the recluesting State. fl-re determination whcther sllch grounds really

cxist or not depcncls upon the facts o1'a particular case. Paragraph 2 of the above Article

provicles gr-ridance for such determination. According to this paragraph all relevant

cor-rsicicrations including 1he existence of a consistent pattern of gross. flagrant or mass

violations of human rights in the requcsting State should be taken into account. Flowever, the

Clomrnittee Against J'orture (CA'l) established under Article 77 of the UNCAT in Chipana

vs. Venczuela.ll2 held that the existence of a consistent pattern ol gross, flagrant or mass

violations of human rights in the recluesting State is not itself a sufficient reason for such

dctermination. At thc samc tirne the Cornmittee also held that the absence of sr.rch a pattcrn

does not mcan that a person is not in danger of being subjccted to torture in l-ris/her specific

casc. 'fhe brief Iacts o1-this casc are as Ibllon's:

Cecila I{osana Nuez Chipana was a ctltzen of Peru. She was accused of disturbing public

ordcr by difTerent unlawful activities including manufacturing and planting car bombs

resulting in a large number of casr.ralties (terrorism against the State), and being a member of

a subvcrsive movement, Sendero Luminoso. She learned in the prcss that she was being

accusccl of tcrrorism ancl she lbarcd that her freedom and physical integrity were in dangcr in

Peru" so she fled to Venezuela using the lcgal idcntity documents belonging to her sister.

In Claracas, Vcnczuela, Chipana got arrested on February 16, 1998. While on February 26,

lc)98 thc (iovernmcnt of Peru requested her extradition on account of the above mentioned

chargcs. Consequcntly, the extradition proceeclings werc instituted in the Criminal Chamber

"' Supra note 40, Afi. 3(t).

"t Chipana vs. Venczrrcla ( I l0/l99tl). l0 November 1998. UN doc.CA'l-/C/21lD/l l0/1998.
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o1'thc Supreme Court of Justice against her. While she denied the charges leveled against her

although shc admitted that shc l-rad becn a member of the lawful organizations such as

"Unitecl Le/i Movement", "Glass Milk Contmiltees" and "Popular l-ibraries Committees".

Morc irnportantly, sl"re claimed that the nature o1'accusations against her would place her in

thc gror-rp of persons liable to be subjected to torture. Therefore, if Venezuela extradited her

to Peru it r.r,ould amount to a violation of Article 3 of the UNCAT. She supported her clairn

bv pointing out to the existence of a consistent pattern of violations of human rights

cspccially tl.re lrequcnt use of tofiure against persons accused of belonging to insurgent

organizations in Peru. Such observations had becn made by the lJnited Nations bodies, the

Orgarrization ol Amcrican Slates and various non-governmental organizations. Moreover,

Chipana claimed that if she was extradited. shc would not bc given a fair trial in Peru. 'I'he

Suprcme Court. anyhow, clecided on June 16, 1998 that she was liable to be extradited to

I)cru. 'fhe Court's dccision was. however. subject to certain conditions, such as:

(l)'fha1 she sl-roulcl not be liable to lii'e imprisonment or death penalty;

(2) 'l'hat she should not be liable to more than 30 years' imprisonment;

(3) 'l'hat she should not be liable to detention incommunicado, isolation, torture or any othcr

proccclurc that would cause physical or mental sufl-ering while shc would be on trial or

scn'ing her sentcncc.

She r,vas extradited on July 3, 1998.

Mcarrr.r'hile, on April 30, 1998 Chipana wrote a letter to the Committee against forture. In

this lcttcr shc cornrnunicated to the Commitlcc the circumstances undcr which she was

arrcsted. the details regarding her extradition proceedings, and her lears about human rights

situation in Peru. She also asked the Committec to rcqucst Venezuela to refrain from

cxtracliting her to Pcru while her communication was being considered by the Committee.

On May ll, 1998 the Committee asked Venezuela to submit its observations regarding

Chipana's communication; n-rcanwhile, Venezuela was also requested to relrain lrom

cxtrac'liting l"rer lvhile her communication was undcr consideration of the Cornmittee.

On .lLrly 2, 1998 Venezuela inlormed the Committee that tl-re Supreme Court had taken its

dccision to extradite Chipana in accordance with the municipal law as well as the 1928

Conr.,cntior-r on Privalc International Law to which bolh Venezuela and Peru were parties.

Ilcsiclcs, the fugitive had not provided any lactual evidence which could have shown that

Article 3 paragraph I of the UNCAT was applicable.

On thc other l,and. Chipana submitted that she had been extradited even though legal
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remeciics lbr lier had not been exhausted. She had lited an application lbr constitutional

anrporol'3in the Supreme Court against the decision of 16.lune. The decision on this

application was announced on.luly 7. 1998 while she had already been extradited on July 3,

1998. Similarly. hcr application for asylum rvhicl-r had been filed on Marcl-r 24,1998 was still

undecidcd. Morcover, she infbrmed thc Committee that:

"... fbllou,ing her extradition, she u,as sentenccd in Perr.r to 25 years'irnprisonment on l0
August l99tt. after a trial rvithout propcr guarantees. nt present, she is being held in a

rnaximurn security prison, where, inler aliu, she is confined to her cell for the first year (23

hours in hcr ccll and I hour outside each day) and can receive farnily visits in a visiting roorn
lor only one hour a week.""''

-fhe 
Cornrnittee also considered the periodic reports of Peru and numerous allegations from

reliable sources about the use of torture by public scrvants during the investigation of

o1l-enccs o1'terrorism wilh a vierv to obtaining inlormation or conl'ession.

fhe Committee taking into account all the relcvant inlormation provided to it considered that

Vcnczucla had actually acted in violation of Article 3 of the United Nations Convention

against 'l'orture and Othcr Crr-rel. Inhuman or Degrading I'reatment or Punishment lvl"rich

prohibits extradition in such circumstances. Furthermore, the Committee also showed its deep

concerns that Venezuela had not acceded to its request not to extradite Chipana while the

rnattcr was under consideration.

It r,r,ould not be out of place to quote paragraph 5.6 of the view adopted by the Cornmittee

against 'l'orture in the above discussed case as conclusion. and that is extremely relcvant to

this thesis. It reads as lbllows:
''... States and the intemational con.rmunity are entitled to take action to combat terrorisnr.
Ilowever, such action cannot be carried out in breach of thc rule of law and intemational
human rights standards. The right not to be rctumcd to a country where a person's life, liberty
and integrity are threatcned would be seriously jeopardized ilthe requesting State had only to
clairn that thcrc was a chargc of terrorisrn against the pcrson wanted for extradition. Such a

silr-ration is cven worsc il the accusation is nrade on the basis of' national antitenorist
lcgislation. with open ended crirninal penaltics. broad defirritions of "ten'orist acts" and

.iudicial syslems of cloubtful independencc."r r5

At this point it is considered expedicnt to discuss the other side of the picture; that is, if
extradition ol a person is rcqucsted on chargcs of torturc, cven immunity as a former head of

a State does not bar the extradition request. In this regard the General Pinochet case provides

a goocl precedent.'16 It is avery important case and needs to be discussed in detail.

'ltln marrv countrics, an alnparo action is intcndcd to protect all rights other than
therelorc, bc invoked by any persorr rvho bclieves that any ofhis/her rights protccted
applicablc international treaties is bcing violatcd.

"'' Supra notc I10, para 5.5.

"' Ibid. para 5.6.

""Michacl tlyers, "TIII: LAW AND POLI'||CS OF TIIt: PINOCI-IE'| CASE"
rr'r.r u . lau'.duke.edurj ourna ls/djc ili dou'n loads/dj c il l 0p4 l 5.pdf. (accessed De c. 5, 20 l 0).
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ALrguslo Pinochct lJgarte u,as the Commandcr in Cliief of the Army of Chile. On Septernber

11.1973 hc got powcr by way of a military conp against the electcd communist govcrnment

ot'Mr. Salvador Allcnder, and becamc the President ol'1he Governing Junta of Chile till June

26. 1974. [-ater he bccame the head of State o1'the I{epublic o1'Chile till March 11, 1990.

Once he got the po\/er, Pinochet abrogated the 1925 Constitution and declared a state of

clncrgency. 'fhus hc suspendcd fundamental human rights relating to arrest, detention, fair

trial and inrprisonrnent. Morcover, varioLls torturc cells u'ere established in the country and

anyone suspected o1' sympathl' with communism whether a national or a foreigner was

torturecl and killed. A numbcr of dilferent n-rethods of torlure were used such as. fbr example,

lbrcecl ingestion o1'vomit, driving vel-ricles over hands or l'eet, sexual outrages including the

usc o1'specially trained animals, burning sensitive organs with cigarettes, fire or acid and

many others. Such brr"rtal activities wcre practiced over a number of years although there was

international pressure fron.r time to tirne to punish those responsible for the crimes against

hunranity' cspecially the torture. In 19t10. Pinochet gave a new constitution of Chile and a

plcbiscite rvas promised. The plebiscitc rvas hcld in 1988 in which Pinochet lost and he had to

leave the power allcr Mr. Patricio Alwyn won the presider-rtial election in 1989. In 1990 Mr.

Alw'vn carne into power as the President of Chile while General Pinochet remained the

Commander-in Chiel'of the armed forces.

In October 1998. General Pinochet visited Britain to receive medical treatment. Meanwhile

thc.jLrdicial aull-roritics in Spain issuecl an intenrational r.l,arrant lbr Pinochct's artest to enable

his extraditior"r to Spain on charge ol'murdcr of Spanish citizens in Chile over which the

Sparrish Court had.jurisdiction. Similarly, on October 18, 1998 Mr. Bahazar Garzon. a

Spanish Judge issucd a second intcrnational arrest warrant on charge of terrorism and

genocide during the period of 1988 to 1990. Pursuant to these international arrest warrants,

Metropolitan Stipendiary Magistrates issued two provisional warrants for Pinochet's arrest on

I 6 and 23 October 1998 and he was arrcsted.

In.rrnediatcly after that, the Queen's Ilench Divisional Court was approached to seek the

cpraslrrnent ol' these warrants. l)inochct clairned that he had in-rmunity as a former head of a

Statc so hc could not be arresled. 'lorture was taken as a paradigm offence against him. On 28

October the Court accepted Pinochet's claim; both the warrants were quashed and Pinochet

was sct free. However, the quashment of the second warrant was stayed and an appeal was

lllcd in tl-rc IIouse of Lords to seek the proper interpretation of the question certified by the

I)ivisional Court.
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'fhe qucstion read as:

"What is the proper interpretation and scope of the immunity enjoyed by a former Ilead of a

State fiom arrest and cxtradition ploccedings in the United l(ingdom in respect of acts

committcd u,hilc he was Ilead of a State?"rr7
'l-hc ()ovcrnnrcnt ol'Spain represented by the Clrown Prosecution Service (CPS) was appellant

rrlrilc ern anticus curiue was also appointcd by the Flouse of Lords. Morcover, many human

rights urganizations were inLr'r'vcncrs and supportcd thc appcllant. most notably Amncsty

Intcrnatior-ral which was granted lcave to present oral arguments.

fhe CPS contended tl-rat a foreign Flead of a State enjoyed immunity during the tcnure of his

ol'llcc but once he ceased to hold the office, he was not immune from arrest, trial or

crtraciition in rcspcct ol' oflcr-rccs allcgcd to havc bccn committcd while he lr,as Hcad of a

Statc. On thc othcr hand, the respondcnt contended that he as a l-lead of a State enjoy'ed

irnnrr.rnitv lor all tinrcs in rcspcct o1'acts done rvhile hc was FIead of a State. and therefbre. he

coulcl not be arrcsled. tried or extraditcd fbr such acts.

'['he appeal r.vas heard on 4, 5 and 9 to 12 November 1998 by a committee of five Lords

includirig Lord Hoffmann. On November 25, 1998 the appeal was allowcd and the warrant of

23 October was restored by a majority of three to two Lords of the committee. In fact, the

Ilor"rsc rvas cclually divided, bi'trvo Lords accepting the appellant's contention while two

othcrs acccptirlg thc respondcnt's claim when Lord Ilolfmann agreed with tlie lorrrer two

rrithout -eiving his scparate reasons. 'l'he IIouse held that:

"...but intcrnational larv had made plain that certain types of conduct, including torture and

hostage-taking. were not acceptable conduct on the part of anyonc. This applies as much to
heads of state, or even more so, as it does to everyone else: thc contrary conclusion rvould

make a mockery of international law."rr8

Alicr this decision o1-the I-louse of Lords, the IJome Secretary authorized the continuation of

the cxtradition procecdirrgs uncler sectior.l 7(l) o1 the Extradition Act, 1989. I-lowevcr, after

thc .iudgrncnt of'25th Novcmbcr Gcncral Pinochct and his legal aclvisors were revealcd of a

link bctween Amncsty Intcrnational and I-ord I-lofllnann rvho had been a director ol'thc

z\rnncsty International Charitable l-rust. Moreover, Lady Ilollmann had been workir-rg with

Amnesty International since 1977 and had had administrative posts in the organization.

'fhercforc. there was a possibility of bias on part of I-ord Hoflmann and he should have

clisclualif rcd liirnsell'becausc of this link.

On l)cccrnbcr 10, 1998 General Pinochet filed a petition in the Flor-rse of l-ords asking that

rrJudgnrcnt in Re [)inochct
wri rr' parliarnent.the-Stationer),-office. l0.uk/pa/ld l99ti99/ldjudgrnt/jd990 I l5/pino0 l.htrn.
(accessed l)ec. 5. 2009).

"t Ibid.
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tlrc ordcr ol'25th Novcnrbcr be sct aside or at lcast the opinion of I-ord l-lolhnanrr shoulcl be

clcclarecl void. 'l'he grouncl on which Pinochet based his claim was that the links between

Amncsty Intcrnational and Lord Hoflmann wcre such as to give appearance of possible bias.

It shor-rld be noted that only possibility of bias and not actual bias was claimed, and it was

argucd thaljustice should not only be done but it should also seem to have been done.

'ilris pctition was heard by the Flouse hcaded by Lord lJrowne-Wilkinson. On December 17,

1998 the Flousc of Lords accepted this pctition; the impugned order was set aside and a re-

lrcaring bt, a dil'lbrcnt[y' constituted committcc rvas directed. On March 24, 1999 a commiltee

consisting ol- scven I-ords headed by Lord Ilrowne-Wilkinson again held with a majority of

six to seven thal Mr, Pinochet did not enjoy immunity as a former Head of a State. The

committee acknowledged that.

"...thc systcnratic use of torture on a large scale and as an instrument olstate policy is a crime
against hurnanity,, possessing the character- ot' jus cogens and justilying States in taking
universal j urisd iction over torture wherever conrm itted." l''

IJorvcvcr. the double crinrinalily rccllrircmcnt in cxtraditior-r reduccd the chargcs against Mr.

I)inochct to onlv those acts r.l'hich rvere alleged to have bccn committed after 1988 since the

UNCAI'was incorporated into domestic law of Britain by the Criminal Justice Act, 1988.

Sincc the Flouse of Lords held in favour of extradition on reduced charges, the I-lome

Sccrctary was directed to exercise his discretion to authorize or stop the extradition

procccdings alicsh. On April 14, 1999 the I-lome Secretary again authorized the extradition

procccclings against N4r. Pinochet. Afier this authortzatton an extradition hearing took place

in thc lloll,Strect Magistrates Court and on October tt. 1999 it u'as held that Mr. Pinochct

coulcl be cxtradited to Spain. l-lowevcr. belbre the General could be extradited to Spain, the

governmenl of Chile requested the Florne Secretary to consider releasing Mr. Pinochet on

mcdical grounds. In response to this request Mr. Pinochet was medically examined, and on

.Ianuarl' 5, 2000. the medical report suggested that he was unfit to stand trial. It should be

notcd. horvevcr, that the medical report was not made public; even it was not shared with the

authorilies rcclucsting the extradition. l'his decision of not sharing the medical report was

challcngcd in thc Divisional Court. On Irebruary 15,2000 the Court held that the n-redical

reporl had to be shared with the judicial authorities of the States requesting the extradition.

Although the Court ordered to share the medical report under strict confidentiality, it got

leaked to media and by the next day everyone was aware of the contents of the report. It

rcvcalecl that Mr. Pinochet was rcallv ver,v ill, his memory had been badly affected and he

,,,, 
l[.,iri
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was considered incapable of following the process of a trial so as to instruct his lawyers. This

rcport r,vas not ohallcnged and on March 2,2000 Mr. Pinocl-rct was sent back to Chile.

'l'hc above discusscd case is considered a rnilcstone in thc struggle for the realization of

hunrarr rights. Mr. lrrances Wcbbcr in his article. "'lhe I)inochet Case: The Struggle Ibr the

rcalization o1' I Iuman Rights" states:

"Despite the ludging and hedging on the issue of extradition crimes at the second hearing, the

Lords'decision to break with the medieval conception ol'absolute immunity for former heads

of state in respect of international crimes is an important milestone in international human
rights law."l20

IJaving discusscd this much about torture, in the following lines "cruel, inhuman or

clcgracling trealment or punishment" is discr-rssed. As noted above,l2l the United Nations

Ilunrern Rights (lonrnrittee in Kindler vs. Canada.l22 held that the death penalty per se docs

not constitutc crucl. inhuman or degrading trcatment or punishment. However, the manncr in

u,hich a death sentcnce is executed may constitute cruel, inhuman or degrading treatment or

punishment. Therelbre, the Committee in paragraph 6.8 held that:

"...thc methods employed for jirdicial execution ola sentence of capital punishment rnay in a

particular case raise issues undcr Arricle 7 (ol the International Covenant on Civil and

Pol itical Ilights)" r23

l-hc Corr-rmittee found that in Pennsylvania where Kindler was to be extradited the method of

crccution of'a death sentence uas lethal injcction which could not be qualified as cruel,

inhurnan or degraclirlg treatmcnt or punishmcnt. Another important case in this regard which

ncccls to be discussecl here is Ng vs. Canada.l2a In this case the United Nations I-luman Rights

Committee discussed. inter alia, the execution of a death penalty by gas asphyxiation, and

hcld it to be crucl and inhuman treatment witliin the meaning of Article 7 of the International

Covcnant on Civil and Political Rights. 1966. The lacts and issues in this case are very

similar to tl-rosc o[- Kir-rdler vs. Canada discussed above, therefore, only the method of

crccution ol.thc dcath pcnalty is discussed here.

On September 25, 1991 Charlcs Chitat Ng communicated to the United Nations Human

Ilights Comrnittee that Canada had decided to extradite him to the United States where he

rvas likely to face the death penalty. According to Ng's claim this decision violated, inter alia,

Article 7 of the International Covenant on Civil and Political Rights because the dcath

''" Sr-rpra rrotc 63, 536.

't' Supra note lo l.
't'Ibicl.
'" Ibid. para 6.8.

'''98 ILII 479. http://wwrvl.umn.eduihumanrts/undocs/html/dec469.htm(accessed (accessed Dec 9, 2010).
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penalt), in Califbrnia would bc executed by gas asphyxiation which, he claimed. constitutcd

crucl and inhuman trcatmcnt or punishment per se. On the other hand, Canada argued that

thcre was no indication that execution by cyanide gas asphyxiation was contrary to the

International Covenant on Civil and Political Itights or to international law. The counsel for

Ng rebutted this argLtmcnt and submitted that asphyxiation rnight take up to twelve minutes

clr-rring rvhich the condemned person would rcmain conscious and experience obvious pain

and agonl'. Morcover. he argucd that this method of execution was followed in only three

statcs ilt the [Jnited States and there was no evidence to suggest tliat it was an approved

rnethod of carrying out judicially imposed death sentences. The Committee also recalled its

Gcneral Comment 20144) on Article 7 of the Covenant (CCPruC/21lAdd.3, paragraph 6)

u,hcreby it had oommented that the executiorr of the death penalty "...must be caruied out in

such u v)cty ct.\ lo cctuse the leasl possible physicul and mental suffering."

Irinally. thc (lon-rmittee concludcd on the basis of infbrmation provided to it that cxecution by

gas asph-v-xiation w'ould not mect the test of least possible physical and mental suff'ering. 1'his

rncthod o1'execution, therefbrc, constituted cruel and inhuman treatment.

It is interesting to note, however, that the Committee did not discuss in this case the other

mcthods of cxccr-rtion.

Another in-rporlant lactor w'hich should be taken into consideration at this point is the so

callcd "clcatlt y11y, phenontenon. " It rel'ers to the delay between the imposition of a death

scntence and its execution. In tliis regard, thc conditions of the prison where the convict is to

*'ait tl.re exccution, the age of the convict. the length of time between imposition and

execution o1 the death sentence and alike are taken into consideration to judge whether it

constitutes cruel, inhuman or degrading trcatment or punishment or not. As far as the

jurispruclence o1'the United Nations Fluman Rights Committee in this respect is concerned. it

has i-ield tl'rat:

'-...prolonged pcriods of clctention under a scvere custodial regime on death row cannot
gencrally be considered to constitute cruel, inhuman or degrading treatment or punishmerrt if
the convictcd person is r.nelcly availing himsellof'appellate remedies."r2s

I{owever, the lruropean Courl of Human ltights in Soering vs. the United Kingdom had

already held that,

''...in thc Courl's vierv. having regard to thc very long period of time spent on death rorv in ...
cxtremc conditions, with the cver present and mounting anguish olawaiting execution olthe
death pcnalty, ... the applicant's extradition to thc United Statcs rvould expose him to a real

'" Srrp'',r ntrtc l0l. para 15.2.
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risk of treatment going beyond the threshold set by Article 3 (of the 1950 European

Convention for the I)rotection of Hurnan I{ights and Fundarnental Freedoms.)"r26

Article 3 of the 1950 European Convention fbr the Protection of I'lurnan Rights and

Iiunclanrental Frcedoms states as:

"No one shall bc subjected to tolture or to inhuman or degrading treatment or punishment."

It is considered cxpcdient to discuss Soering's case here briefly.

Mr..lcns Soering was a German national. In 1985, at the age of l8 years he was a student at

thc University of Virginia, LJ.S.A. where he lell in love with Ms. Elizabeth Haysom, a

Canadian national. Ilowever. the parents o1'Soering's girl fiiend were opposed to this

rclationship. Therefbrc. he and his girl fricnd planned to kill thcm. According to their plan

thcy'rvcr,t to Washir-rgton to sct up an alibi in March 1985.'l'hen, Soering alone went bacl< to

Ilcdlord. Virginia where the parents of his girl fiiend lived. He talked to them and tried to

convincc them about his re lationship with their daughter but they did not agree. Soering then

l<illed thern both with a knife. [n October 1985 both Soering and his girl friend disappeared

liom Virginia.

I.lowcver. in April 1986, thcy were arrested in llngland in connection with a cheque fraud. In

.lunc 1986. Soering was intcrr''iewed in England by a police investigator lrorn Sherriffls

I)cparlment of Bedlord countr1,. During the investigation Soering admitted that he had killed

his girl liiend's parcnts. On.Tune 13, 1986 thc Circuit Court of Bedford country indicted him

on charges of rnurdering the parents of Elizabeth Ilaysom. On August 11, 1986 the United

States of America requestcd the llnited Kingdom to extradite Soering and Elizabeth on the

above rnentioned chargcs. On September 12, 1986 a magistrate at Bow Street Magistrate's

C<rtrrt issued arrest w'arrants pursuant to the cxtradition reqLlest. On October 29. 1986 thc

tJnitcd Kingdom requcstcd the United States to give assurances that if Soering u'as

cxtradited. the death penalty r.l,ould not be imposed or if imposed wor-rld not be executed.

'fhc arrest warrant issued by the Bow Street Magistrate's Court was executed on December

30. l9tt6 as Socring had been sentenced to imprisonment in connection with the cheque

{l'aud. 'I'he same day a German Prosecutor liom Bonn interviewed Soering regarding the

murdcrs he had comn-ritled, as the German Court had jurisdiction to try hirn fbr these

oll'cnccs. On Fcbrtrary I l, l9tl7 the local court in Bonn issued an arrest warrant against

Socring in respect of the allegcd murders. On March 11, 1987 Germany requested the United

Kingdom lbr Soering's extradition to Gern.rany. IJowever, the Britain Secretary of State did

''" Supra note2l ,para ll l.
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not authorize lhe extradition proceedings on this request because it contained insufficient

n,iclcnce to rnake out a prima facic case against Soering as it consisted of only admissions

rnaclc to the Bor-rn prosecutor r,r'ithout a caution. whereas the admissions made to the police

invcstigator liom tlie Shcrritfls Departn-rent of Bedford country were made with propcr

caution and in thc presence of trvo lJnited Kingdom police officers.

On April 23,1987 the [Jniteci States requested the United Kingdom to prefer its request fbr

Socring's extradition to that o1'Germany.On May 8, 19U7 the United Kingdom extradited

Illizabcth Haysom to the United States where she pleaded guilty as an accessory to the

mtrrdcrs of her parents and on Octobcr 6,1987 she was sentenced 1o 90 years'imprisonment.

On May 20, 1987 the United Kingdon-r communicated to Germany that it had decided to

prcl-cr the Unitcd States' requesl fbr Soering's extradition to that of Germany. Flowcver,

Socring's extradition to the [.]nited States r.vould be sr"rbject to the receipt of satisfactory

assurances regarding the imposition or execution of the death penalty. On June 8, 1987 and

on May 17, 1988 the United Kingdom reccived two assurances in the form of sworn

all'idavits b.v the Attorney lor Bedford country which read as:

''I hercby certify that should Jens Socring bc convicted of the offence ol capital murder as

charged in Bedlord County, Virginia ... a reprcsentation will be made in the narne ol'the
l.Jnitcd Kingdonr to thc judge at the tinre of sentencing that it is the rvish of the United
Kingdom that the death penalty shoulcl not bc irnposed or carticd out."r27

It should bc noted, however. that latter the Virginian authorities informed the United

Kingclom that the Attontey would not provide any further assurances; rather, he intended to

scek tl,c death penalty in Soering's case because he believed that the evidence supported such

action.

On .lr"rne 16. 1987 it was held by the Bou, Street Magistrate's Court tl-rat Soering could be

extraditcd to thc United States. On June 29, 1987 Soering approached the Divisional Court

ancl applied fbr a writ o1 habeas corpLls as u'ell as for leave to apply fbr judicial revielr'of the

lowcr court's decision. In his leave to apply lor judicial review, Soering claimed that the

assllrance s given by the United States were not satisfactory. I-{owever, on December I 1, 1987

both lhcse applications were rejected. Moreover, on June 30, 1988 Soering's petition for

lear,,c tit appcal against the clccision of the l)ivisional Court was also rejected by the House of

I-orcls. On July 14. 1988 Soering petitioned the Secretary of State in which he requested l'rim

to cxcrcisc his discretion not to orcler the surrender to the United States. Ilowever, this

't' Ibicl. para 20.
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reqLrest was also re.iected, and on August 3, 1988 tl.re Secretary of State signed a warrant

ordcring Soering's snrrender to the Unitcd States.

Meanr.l'hile, on July 8, l98tl Soering approached the European Commission o1'I-luman

Itigtrts. In this application he claimed, inter alia, that in spite of assurances given to the

t-lnitcd Kingdom about the non imposition of tl-re death penalt.v, there was a serious likelihood

that he r,vould be sentcnced to death il'extradited to thc United States where he would have to

lacc the dcath ror.v phenomenon. Soering clairned that this amountcd to inhurnan and

cicgracling trcatmenl and puriishment wl.rich would bc a violation ol Article 3 o1'the 1950

IJuropean Convention on Human Rights. Soering requestcd the Commission to ask the United

Kingclom not to extraditc him till the Commission decided his application.

On ALrgust ll. 19U8 the Commission asked the United Kingdom not to extradite Soering till

tlic flnal clisposal o1-tlie application.'l'hat is u,hy in spitc of the warrant o1'3 August, Soering

rvas still in the United Kingdom.
-flrc Iluropean Cornmission oI Hur.nan Rights gave its opinion on January 79, 1989.

According to this opinion the Unitecl Kingdom would commit no breach of Article 3 if
Soering w'as extradited to tl're United States. I-lowever, the Cornmission found that there had

bccn a brcach of Article l3 of the Convention.
-[-hcn. 

on January 25. 1989 thc case r.l'as brought before the European Court of Human Rights

by thc Commission. The Court was asked inter alia whether or not tl-re facts of the case

corlstituted a breac,h by thc United Kingdom of its obligations under Article 3 of the

Corrvcntion.

As Soering claimed that the death row phenomenon constituted a breach of Article 3, the

Court found that the issue of Article 3 would arise only if Soering ran a real risk of the deatli

pe nalty and hcnce o1'exposure to dcath rorv phenomenon.

In order to cJeterminc the risk o1'the death penalty the Courl discussed the circumstances in

rvl,ich tl're allcged murders wcre comrritted, analyzecl the relevant laws in Virginia and

corsidered the assurances given to the llnited Kingdom. The Courr finally conch-rded that

Socring ran a real risk of the clcath penalty and hence of exposure to death row phenomenon.

TlTc Court said:

". it is hardly open to the Court to hold that thcre are no substantial grounds for believing that
the applicant laces a real risl< of'being sentenced to death and hcncc cxperiencing the dcath
rorv phcnomenon. 'l'he Courl's conclusion is therefore that the likelihood of, the feared
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exposLlrc of the applicant to the "dcath row phenornenon" has bccn shown to be such as to
bring Article 3 into play."r:8

'fhe (lor"rr1 thcn analyzed Soering's age and mental condition at the time when he committed

the allcged murders, the length of timc betwccn tl-re imposition and execution of the clcath

penalty, the conditions which Soering was likely to face while on death row and most

importar-rtly the possibility o1'his extradition to the Fcderal Republic ol Germany regarding

u,hich he had submitted that he would not oppose it.

Itcgarding tl-rc agc zrnd mcntal conditior-r of Socring at tl-re time rvhen he committed the

allcgcd rnurdcrs the Courl lbur-rd that:

''At thc time of the killings, tlre applicant was onlv l8 years old and there is sorne psychiatric
cvidence, rvhich was not corrtested as such, that he u,as sr.rflering fiom Isuch] an abnonnality
of urind ... as substantially irrpaired his mental responsibility lor his acts."rre

As rcgards to the length ol time the Cor.rrt found that it is on average six to eight years. It

should be noted, however, that this length of time is usually the result of availing the

advantage o1'all avenues ol appeal which arc offered to a convict by Virginia law. Taking

into accour-rt o1-all thc relevant considcrations, the Court held that:

"llowcver rvcll-intentioned trnd even potcntially bcneficial is the provision ol'the complex of
post-scntence procedures in Virginia. thc consccluence is that thc condemned prisoncr has to
endurc lor many ycars thc conclitions on death row and the anguish and rnounting tension of
living in the ever-prcsent shadorv of death."ri0

With rcgard to the conditions on death row the Court found that Soering was expected to be

detained in Mecklenburg Correctional Center awaiting his execution where he feared that he

u,ould becomc a victim of violence and sexual abuse because of his age, colour and

nationalit,v. 'fhc Court held that these conditions along with other factors discussed here

rvoLrld constitr-rtc inhuman ancl clegrading treatment and punishment. Therefore, if the United

Kingdom cxtradited Soering to thc United Statcs, it wor"rld amormt to a breach o1-Article 3 of

the lluropean Convcntion fbr the Protection of Lluman I{ights and Fundamental lireedoms by

thc United Kingdom.

Irinally. the Court observed that Soering should be extradited to the Federal Republic of

Gcrnrunv so that he could not escape the lcgal consequences of his wronglul actions.

Onc can conrpare the United Nations IIuman Ilights Committee's finding on the death row

phcnomenon in Kindler vs. Canada to that of the Iluropean Courl ol Human Rights' in

Soering vs. the United Kingdonr to conclude that the death row phenomenon docs not pcr se

r" lbid. para98 &99.
'"'Ibid. para lo8.

''" Ibid. para lo(r.
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corlstitLrtc cruel, inhuman or degrading treatment or punishment. I{egard must be had to the

particular facts of a case and if it is found that it amounts to cruel, inhuman or degrading

treatrxcnt or punisl-unent, extradition shall be barred.

I'lavirrg discusscd thc melhod of cxecution of the dcath penalty and the death row

phcnonrcnon. it is considered expedient to discuss two more cases decided by the European

Court ol- Human l{ights which involved issues of inhr-rman or degrading treatment or

punishmcnt. l'he tittcs of thesc cases are'l-yrcr vs. the United Kingdom.lll and Irelancl vs. the

United Kingdom.l32 In the former case, the European Court of I-luman Rights declared the

judicial corporal punishment as degrading within the meaning of Article 3 of the European

Convcntior-r lbr tl-rc Protection of IIuman Rights and Fundan-rental Frcedoms .The bricf facts

of'tl-ris case are fbllow's:

i\nthonl' M. '['yrcr \\'as a citizcn ol'the Unitecl Kingdom rvho resided in Castle town. Isle of

Man. On March 7 , 1972 at the age o1' 15 years he was convicted by a local juvenile court of

unlau'fi.rl assault resulting in actual bodily harm to a senior pupil at his school, and was

sentenccd to three strokes of birch under section 56(1) olthe Petty Sessions and Summary

Jurisdiction Act, I 927 and section 10(b) of the Summary Jurisdiction Ac1, 1960.

Scction 56( I ) states as:

"An1' person who shall -
(a) unlarvfullv assault or beat any other person;
(b) rnakc irsc o[-provoking language or behaviour tencling to a breach olthe peace, shall bc

liablc on sumnrary conviction to a fine not excccding thirty pounds or to be imprisoned lor a

tcnr not exceeding six months and, in addition to, or instead of, either such punishment, if the

offender is a male child or male young person, to be whipped."

The expression young person referred to an individual ofor over the age of l4 and under 17,

so Tyrcr lell in this category. [-le appealed against his scntence to Stalf of Govcrnment

I)ivisi<rn of the IJigh Court ol' .lursticc o1' the Islc o1'Man. On April 28. 1972, the appellate

court dismissed the appeal holding tl.rat unprovoked assault resulting in actual bodily harm

was a vcrv scrious of'l'ence and thcrc was no rcason s for interf-ering with the sentence. After

this disrnissal fyrer was medically examined and the report declared that he was fit to receive

the pLrnishment. Then on the same day in the presence of a doctor and his father, Tyrer was

made to lake down his trousers and underpants and bend over a table in a police station. He

rvas helcl by two policcmen r,vl"rilc a third adrninistcred the punishment. 'l'he birching raised

't' r(, l,rrr. (lt. ll. R. (ser. A) (1978)
Ir ttp:i'rl )r,u . str';rsbourgcorrsortiunr .rlrg'cloc Lrrnc'n1. php? Docu rnentl D:2 I 5 I last (accessed Dcc. 9, 20 I 0).

'" 25 liur. Cr. It. tL. (ser. A) (1978)
http: /cnriskp.echr.coe.int,ltkpI97/vierr.asp?action:html&documentld:695383&porlal=hbl<rn&source=externalb
vdocnLrmber&table:F69A27FD8FB86l42BF0lCl166DEA398649 (accessed Dec.9,2010).
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'l'l'rcr's skin, and he was sore tirr about ten days aller that.

On Septcn'rbcr 21, 1912'l'.vrcr lodgcd an application r.l'ith the Er"rropean Commission of

Ilurnan I{ights claiming inter aha that his judicial corporal punishment constituted a breach of

Article 3 ol'the European Convention for the Protection of Human Rights and Fundamental

lirccdoms. IIe alleged that he had been subjected to torture or inhuman or degrading

treatment or punishment or any combination thereof.

On l)eccmber 14, 1976 the Cornrnission gave the opinion that the judicial cotporal

itr-rnishmcnt inf'licled on 'fyrer did not constitute torture or inhuman treatment or punishment.

It. hon'cvcr. clid constitute de-qracling treatr-ncnt or punishrnent. Morcovcr. the Commission

rclcrred this case to the lluropean Court of IIuman Rights to obtain a decision from the Court

whether or not the facts of the case amounted to a violation of Article 3 of the Convention by

thc lJnited Kingdom. The Court agreed rvith the Commission's opinion that the judicial

corporal punishrnent constituted dcgrading treatment or pr"rnishment. The Cor"rrt holcling so

discussed thc arguments given by the Attornev General for the Isle of Man and the lacts of

the casc. 'fhc Attomcy General told the Court that the punishmenl rvas carried out in private

and without publication of an)i name, so it could not be considered as degrading, 'fhc Court,

on the otl-rer hand, held that publicity might be a relevant factor in assessing whether a

punishrnent was degrading but the absence of publicity did not mean thal a punishrnent could

r.rot be degrading. The victim rnight be hurniliated in his own eyes even if not in the eyes of

othcr pcrsons. l-he Court furthcr held that:

"'l'hc ver1,'nature oljr.rdicial corporal punishrnent is that it involves one human being in1'licting
phvsical violcnce orr another human being. [;r-rrthernrore, it is institutionalized violencc that is

in the prcscnt case violcncc pcrmitted bv the law, ordered b1, the judicial authorities of the

State and carried out by the police authorities of the State. Thus, although the applicant did not
sufler any severe or long-lasting physical effects, his punishment - whereby he was treated as

an object in the power of the authorities - constituted an assault on precisely that which it is

onc ol the main purposes of Article 3 (art. 3) to protect, namely a person's dignity and
physical integrity. Ncither can it be excluded that the punishment nray have had advcrse
psychological ef'fects." r3l

Although the above discusscd case did not include the issue of extradition, it can be

conclr:clecl that if a fugitivc laccs a real risk ofjudicial corporal punishment in the rcquesting

Statc. lrc/shc has a right to get thc extradition request turned down in the absence of

satislactory assuranccs not to ir-rflict such punishment on the extraditee frorn the requesting

State. as this type of punishment constitntes degrading treatment or punisl-rment.

In L'eland vs. the United Kingdom the European Court of Human Rights analyzed the

'tt Supra note 127, para 33
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compatibility of intcrrogation methods particularly the five techniques used against the

mcmbers of Irish I{epublican Army with Article 3 of the 1950 European Convention on

Hur-nan I{ights. l'hese techniclucs sometimcs referred as " disorienlalion " or " sensory

depriviulion " techniqucs consistecl of:

"1a) uall-standing: lorcirrg the detainees to rcrnain tbr periods of some hor"rrs in a "stress

position". described bv thosc u'ho undenvent it as being "spread eagled agairrst the rvall, with
their fingcrs put high abovc the head against the rvall, the legs spread apart and the feet bacl<,

causing them to stand on theirtoes with the weight of thc body mainly on the fingers";
(b) hooding: putting a black or navy colourcd bag over the detainees' heads and, at least

initially, keeping it there alI the time except during intenogation,
(c) subjection to noise: pending their interrogations, holding the detainees in a room rvhere

there rvas a contir.ruous loud and hissing noisc;
(d) deprivation of sleep: pending their inten'ogations, depriving the detainees ol'sleep;
(e) cleprivation ol'food and drink: subjecting the detainees to a reduced diet during their stay at

thc centre ancl pcnding interrogations."rra
'fhc ('ourt said that lrlr thesc tcchniques to bc clualified as inhuman and dcgrading treatrnent

or punishment. the sulfering must attain a certain level of pain and feeling of fear and anguisir

in thc victin-rs. Acoording to the judgment of the Court, these techniques amounted to

inhuman and degrading treatment or punishment because:

"'l'he five techniques'rvere applied in cornbination, with prcrncditation and lor hours at a

strctch; thcy causcd. if not actual bodily in.jury, at least intensc physical and Incntal suflering
to tlre persorrs subje ctcd the rcto and also led to acute psychiatric distr.rrbances during
intcrrogation. '['hc1, nq..,'dirrgly lell into thc categor), of inhuman trcalment within thc
r.ncarring olArticle 3 (arr. 3). 1'he techniques \verc also degracling since they were such as to

arousc ir.t their victirns f'eclings of'lear, anguish and inferiority capable of hunriliating and

clcbasing thenr ancl possibly breaking their physical or moral resistance."'t5

ln tl"re light of 1he above discussed case, it can be concluded that if the fugitive faces a real

risk of intimidatory interrogation techniques in the requesting State, the extradition request

can be refused unlil

techniqr.rcs would not be

the requesting State furnishes satisfactory assLlrances that such

used against the fugitive. Neverthcless, it should bc noted that there

rvould bc hardly any State admitting that it uscs such interrogation tcchniques; therelbre,

assLrranccs are least lil<ely to bc giVcn in such a situation.

3.4 Fair Trial
One of tl.re most important rights of an accllsed person is the right to a fair trial. This

fundamcntal right is protected by various international and national instruments. From

amongsl such international instruments the most notable are Article l4 of the International

Covenant on Civil and Political Rights, 1966 (ICCPR), Articlc 6 of the European Convention

lbr thc l)rotection ol Lluman Rights and Funclarnental l:recdoms. 1950 (ECHR), Article 3(l)

't' S,,pra note 128, para96.

'tt Ibid. para 167.
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& 3(g) of.thc Moclel Trcatl, on Extradition. 1990 and Article 23(1) (c) of the Dral't

Convcrrtion on l:lxtradition. 1935. Whilc with regard to r-rational instruments in this respect, it

is stated that the constitutions of all civilized States contain provisions which protect this

right. 'l'he Constitution of the Islamic Republic of Pakistan, 1973 contains several such

articlcs. lbr exarnple, Article 10-A, Article 12 and Article 13. It should be noted, however,

that Article l0-A specifically provides the right of fair trial and due process to every person

Iur thc determination of his/hcr civil rights and obligations as rvell as in any criminal

procccclings against hir-n/her. It states as:

''l:orthe dctermination of his civil rights and obligations or in any criminal charge against hirn

a person shall bc entitled to a fair trial and due process."

It should further be noted that the above stated Article has only been included in the

Constitr-rtion in April 2010 after the eighteenth amendment, Before that thougli other Articles

protectcd the right to a fair trial, a number ol'cases in the judicial history o1'Pakistan made

tlris right doubtlul. The trial and execution ol' Zulfrqar Ali Bhutto, the former Prime Minister

ol'I)al<isl.an. is considered one such casc. Mr. IIamid Khan, a senior advocate and the fbrmcr

I)resiclent ol thc Supreme Court Bar Association, in his book, The Constitutional and

I'oliticul. ITistory of Pakistan, points out the events r.vhich made the Bhutto case unfair. These

arc discr"rssed bclou'.

i: Bhutto was nominated in thc FII{ of tl-rc murder o1 Nawab Muhammad Ahmed in

Novernbcr. 1974. an olfence ordinarily triablc by a court of session. I-lowever, the case r.vas

transl'crrccl to thc IIigh (lourl and that too wilhout a noticc to the accuscd.

ii: lv1r..lr,rsticc K.M.A. Samdani had granted a bail to Bhutto which was cancelled by a full

Bcnch ol'five judges headed by Justice Maulvi Mushtaq Hussain. The Bench did not include

Justice Samdani who had earlier granted the bail. It was against the establishcd practice of the

Court that the cancellation application is frxed betbre thc judge who had granted the bail or at

least be lbre a Bench of which he/she is a mcmber. On the other hand, Justice Mushtaq u'as

l<nown to be biased against Bhutto for l-re had becn superseded by a junior judge as the Chief

.lustice ol'thc I Iigh Court.

iii: Aftcr a f-ew hearings which held publically, the Court proceedings were held in camera.

ir,: ]'wo applications on behalf of the accused, one for the transfer of the case and the otl,er

rccluesting open hearing, were disrnissed by the Court in charnbers. Thereafter, Bhutto

witl-rdrew his power of attorney and boycotted the proceedings ol' the trial. I-Iowever, he

recordcd his statement that he had no confidencc in the fairness of the trial and r.vhv the case

hacl bccn labricated against hirn.

53



It is surprisingthat the Court, in spite of all this, awarded the death punishrnentto Bhutto and

that too r,vithout reproducing his statement in the judgment. An appeal was lodged against the

judgmcnt of the IJigh Court br-rt without succcss. Without going into the details ol thc appeal

procecclings, it is submittcd that the above rclerred points in no way match the fairness

rcquircd in the administration of' criminal justice.

At this point it is considered erpedient to point out the relation between extradition and the

right to a lair trial. The European Court of Human Rights in Soering vs. the United Kingdom

implicdly said tliat i1'a lugitive fcars a risk o1'llagrar.rt denial of this right in the reclucsting

State, the extradition can be refuscd. l'he Court said:

"'l'lre right to a lair trial in criminal proceedings .,. holds a prominent place in a democratic
sociely. ['hc Court does not exclude that an issLrc might exceptionally be raised uncler Article 6

b1, an exn'adition decision in circumstances rvhcre the fugitivc lras suf-fcred or risks suffering a

llagrant clcnial of a lair trial in tlre recluesting country."ri('

l]csidcs" Article 14 of the International Covcnant on Civil and Political Rights which is a

lengthy Artiole and has 7 paragraphs provides for the right to a lair trial. Paragraph I says

inter alia that all pcrsons are eclual before courts, and cvery accused has a right to be tried

lairll' by an independent and impartial court. It states as:

"All persons shall be ec;Lral before the cclrrrts and tribLrnals. In the cleternrinatiorr of an1'

crirriirral clrirlgc aqainst hinr. or ot'his rrghts arrtl obligatiorts in a suit at lirn'. e\/er) one shall be

untirlcd to a lirir anti pLrlrr,e Irearrne b-r a corrrpetent. inclependent and irlpartial tribunal
cstrrblishcil b1 larv. 'l'hc prc-i ancl thc priblic rnal be crcludcd liorn all or parl ol'a trial lirr
rcilsons ol'tnorals. pLttllic orcler' (orclre prrblic) or national sccLrrity in a dcmocratic socicty. or'

rvirelt the intcrcst of thc privatc lives of thc parties so rcquires. or to the ertent str'rctl)'
ncccssar\ in thc opiniorr o1'the courl in special circunrstances rvltcre publicity rvould pre-iudicc

thc ir.rtcresls ol'.iLrsticc: but arrr'.judgnrcnt rcndcrcd in a crinrinal case or irr a suit at laiv shall llc
rtlrdc pLrblic c\cept rrhcre tlrc intclcst ol'.irrvenilc pcrsolrs othcrrvise requircs or thc
proceedings concern nratrirnorrial disputes or the guardiarrship of chilclre n."

Paragraplr 2 o1'this Article tarlks abor"rt thc' presumptiorr ol'innocence rvhich is the basic right

o1'crcrr uccuseci. Hou'evcr'. llris presumption is rcburttable br"r1 thc cviclencc u,l"rich rcLrrrts this

plcsrrrnptiou should he bevond leasonahle douht. [t states as:

'[:r,crrone chur!.cd u'ith a crrmirral of]'ence shall have the right to be presurned innocent until
pror. ecl gLrilq' according to Iau,."

lt shoulcl be notcd thert paragraph 2 ol'Article (r oIECIIR is exactly similar to that o1'Article

l-1 ol-I('CPR. -l'hcrclbre. the l-.urropcan Court of Human Rights in Barbera. Messegue &
Jabarclo vs. Spain.lrT explains the principle o1'the presumption olinnocence in tl-re following
words:

'tt' SLrpra rrotc 27, para | 13,

'"l46liur. Ct. H. R. (ser. A) (1988)
lrttp:.',/cm iskp.echr.coe. int,/tkp I 97,/v igr .asp?iten= l&portal=hbkm&action-html&h ighlight:&sessionid:660898
8tlctskin'hudoc-en
(accesscd l)cc. 9. 20 I 0).
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"Paragraph 2 embodies thc principle of the presurnption ol innocence. It requires, inter alia,
that when carrying out thcir duties, the members of a court should not start r,vith the

preconceived idea that thc accuscd has cornmitted the olfence charged; the burdcn of proof is

on thc prosecution, and any doubt should benefit the accused....The presumption ol
innocence will be violated ii, rvithout thc accused's having previously been proved guilty
according to law, a judicial dccision conceming hirn reflects an opinion that he is guilty."r38

'fhc l:Lrropean CoLrrt ollluman I{ights in the sunle casc also explains paragraph 3 of Article 6

ol'|r[]f {11. wltich talks airout thc mininrurlr glraranlecs. in the lbllori'irrg u,orcls:

"Paragraph I olArticle 6 taken together rvith paragraph 3, also requires the Contracting Statcs

to takc positivc steps, ilt particular to inlorrr the accused promptly of the nature and cause ol
thc accusation against him. to allow him adequate tirne and facilities for the preparation of his

de f'encc, to sccure him the right to defend himself in person or with legal assistance, and to
cnable him to examine or have examined rvitnesses against him and to obtain the attendance

and exarnination of witnesses on his belralf under the sarne conditions as witnesses against

hirn. -l-he lattcr right not orrll,entails equal treatment of the prosccution arrd the defence in this

rnaftel but also nreans that thc hearing olwitnesses must in gcneral be advcrsarial."r3e

Irr Kostovski vs.'fhc Netherlancls.ll0 tl're Iruropetrn C'olrr1 o[-l]unran Rights gave its fincling on

the ytrocc:cclings o1'a cASC in u,hich the coul,iction lvas bascd on thc stiltelnellts ol'ancltrynrous

riilrrcsscs, 'lhe (lorrrt hclcl tlrirt lhc corrvict lrarl not had a lair tria[. nncl it atnitutrled 1o a

r iolation of.\rticlc 6 o1'll(lHti.

Siohodan I(ostovski \\'as col-r\/ictecl ot'a lrank r'obben, on the basis of statements given to rt

;lolicc tlllcer and tu'o magistratcs bv persons rvho u'alrted to rernaitl altonvnlous becattse thcY

lcrrrccl i'cprisals.'fhc policc olllcer and thc n-)asistratcs drcrv thc accounts ol'thcsc statcmcnts

ancl ploilucecl these accollnts as evidence against Kostovski in the trial court. 
-l-he 

counsel tirr

ihe accuscd coLrld ask clucstit)ns onl\'1l'onr the policc ofllcer and the rllagistrates sitice the

arrtlrors o1'the statcnrents renrairred anon\'lnoLrs and did not appear in the court so thel'could

ntlt bc cross cxanlincd.
-[-ire Irunrpean CoLrrt ollluman Rights helcl that:

"...an accused should be givcn an adequate and proper opporlLrnity to challenge and qucstion

a lvitncss against him, eithcr at the tirne thc witncss was making I.tis staternent or at sotne later

stage of'the proceedings...if the def'ence is unarvare olthe identity of thc person it seeks to
qucstion, it may be deprived of tlre very parliculars enabling it to demonstrate that he or she is

prejudtced, hostile or unreliable.'l'estimony or other declarations inculpating an accused may
rvell be designedly untruthl'Lll or sirnply erroneous and thc delence u,ill scarcely be able to
bring this to light if it lacks the inl'ormation pernritting it to tcst tl.rc author's reliability or cast

cloubt on his credibility."r'l
Thc Clourl further held that thc right to a fair trial cannot be sacrificed to expediency.

't' Ibid. para77 &91.
't" Ibiri. para 78.

'r" l(,6 Eur. Ct. I I. R. (scr. A) ( 1989)

http: ,'crniskp.echr'.coe.int,'tkpl97,'vierr.asp?itc'rrr:13&portal=hbkm&action:lttrtrl&lrighlight:&sessionid=66090
645&sl<in=hudoc-en (accessed Dec. 9, 2010).

't' Ibid. para 41, 42.
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It saicl:
"Although the grouth in organised crirne doubtless dcrnands the introduction of appropriatc
n'leasures... the right to a lair adminish'ation of jLrstice holds so prorninent a place in a

dcrnocratic socicty that it cannot be sacrificed to expedicncy."l12

In tl.re light of the abovc discussion, it can bc concluded, tl-rerefbre, that the extradition of a

firgitive who has not had a lair trial in the reqLresting State should be refused until satislactory

assuranccs are given that he/she will be given a fresh fair trial. While in case of a ftrgitive

u'ho scrionsly l.ears a violation of his/her right of fair trial in the rcquesting State. the

cxtraditior-r can be made conditional upon satisfactory assurances to the requested State and

monitoring of the trial by its olilcials.

"" [bid. para44
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CHAI'TER IV

4. Extradition Law of Pakistan and Other Relatcd Issues

'fhis chapter is the rnost irnporlant part ol'thc thesis. In this chaptcr thc Extradition Act of

I)akistan, 1972 is discussed in detail along with the interpretation of various provisions

cor-rtained in thc Act by the supcrior courts. This is discussed in comparison to the extradition

lan,s of other States such as Australia, New Zealand, Canada, the United Kingdom and

others. Illcgal extradition by deporting and kidnapping fugitive oft-enders is also discussed in

this chapter. However, this chapter begir-rs with the procedural aspects of extradition lvilh

spccial focus on the prima f'acie case requircmcnt in the extradition procedure.

4.1 Procedure of Extradition

It should be noted liom the very outset that the procedure of extradition varies sharply from

State to State. It is so rnainly because oI different traditions with respect to extradition in

comnron larv and civil lar.v jurisdictions, for example, common law States require from the

rcclr-rcsting State to makc out a prima lacic casc against the fugitive 
"vhile 

the civil law States

harclly' rccluire such standard ol' cvidence. Moreover. as stated earlier,l43 the municipal

extraciitior-r law of thc requestcd State proceeds to determine the f-ate of an extradition request

which, ol course, varies from one State to another, thus resulting in dilferent extradition

p.occ.lu.es.ltu

Ncverthelcss. a lornral extradition recluest. usually transmitted through diplomatic channels,

lbr thc apprehension and surrcndcr o1-the lirgitive is a common part of extradition procedure

almost everywherc irr the worlcl. Such a rcqucst, in the first place, must identify the person

u'hosc cxtraclition is sought. Ilesides thc propcr identification, it shoulcl contain an arrest

r.r'arrant either in original or an attested copy thereol. Finally, it should specify the reasons lor

the extradition requcst, that is a description of allegations leveled against the concerned

person and the text of relevant laws in case of an accused while in case of a person already

conl'icted thc jr-rclgmcnt o1'an indepencient and competent coLIrt.

It should be notcd, howcvcr, that apart fi'orn these documcnts, the requested State is entitled

to scck an-v- funher informatit-rn vr'hich it deen-rs necessary. In this regard the common law

countries usually recluirc liom the requesting State to make ou1 a prima facie case against the

"t Scc 1.3 above, 12.

"' Supra note 4, 56.
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Iugitivc by subrlitting suflicient cvidcncc in support of the extradition request. The civil lar,v

countries, on thc otl-rer hand, occasionally require any evidcnce from the requesting State let

alone making out a prima l'acie case.

In most States. both the executive and the judiciary are involved in determining thc f'ate of an

cxlraclition recplest. In the initial administrative stage, the concerned authority of the

lequested Statc detcrmines w'hcther the request is admissible, that is, the form o1'the request

and thc documents it contains are proper to proceed with it. If the reqLrest is determined

proceed ablc, it is put belbre a jLrdicial officer who deterrnines if there is any lcgal bar to

surrender the fugitive offender. In case there exists a legal bar the request is turned down.

I-lowever, if no such bar exists and the fugitive offendet can be lawfully surrendered, the

.iLrdicial olllcer sends a report to this eff'ect to the executive who has to make a final order. If
thc rcclr-rcst is acceptcd, the fugitive of-fender is surrendered to the requesting State otherwise

hc/shc is clischarged if in custocly.

'l-he fbllor.ving section reviews the reclr-rirement of making out a prirra facie casc against the

Iu-eitivc oll'cnder as a general principle of exlradition.

4.1.1 Prima facie Case Ilequirement

A prima lacie case fbr thc pLlrpose of extradition has been defined in various instruments.

Anrong thcsc instnrments the most notable is tlie Draft Convention on Extradition, 1935.1'{5

llcscrvation Nurnbcr Iiivc in Schcdule A of this Convcntion defines, inter alia, prima facie

CASC AS:

''A requested State rna1, require that the requcsting State make out a prima facie case of guilt
on the parl of the person claimed such as would be sufficient, in case the person claimed were
accused of having committed the alleged act or acts within the teritory of the requested State,

to jLrstify a magistrate of that State in ordering that he be held for trial." ra6

Thc gist o1'this definition is that tl-re evidence against the accused jr"rstifies his/her detention

lur tacing a crin-rinal trial. Sirnilarly, in an Irnglish case, I{. r,s. (iovernor of Brixton Prison.

q\-!aIU&UI4!i-w the court clcscribed a prirna I'acie case in the following words:

"A prinra lacie casc is provcn il thc extradition magistrate is satisfied that, il'the evidence
stood alonc at trial, a rcasonablc jury, properly directed, could accept it and find a verdict ol
guilty." rrg

A prima I'acie case as a general principle of extradition has become an issue of some debate

cspecially alter the European Convention on Extradition, 1957 which does not require a

prirna lacie case to be made out by the requesting State. Similarly, the Extradition Act of

'" Supra notc i.
'"' Ibicl.. lics. r,No. 5 A
"' 1 r994 | AC -5-s(r (uL)
' 't tbiil.
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Australia. 1989 tall(s about a "no evidence" rule. According to scclion l9 sub-section 3 of

this Ac1, thc rcqucsting State is not rcquircd to sr,rbmit any evidencc in support of an

cxtradition rcquest. On the other hand, almost all common larv States require the requesting

Statc to rnakc out a prima lacic case againsl the fugitive in support of thc extradition reqltcst.

So is the case in the llxtradition Act of Pakistan,1972. According to seclion 10 of this Act, if
alier rnagisterial enquiry a prirna facie case is not made out against the fugitive, he/she shall

bc discharged. However, if such a case is made out, the magistrate shall commit him/her to

plison sr"rbject to any provision relating to bail. It states as:

''ll'altcr the cncluiry .... thc lvlagistratc is of opinion-
(a) that a prinra lircie case has not becn made out in support olthe recluisition for surrender oI
thc lirgitive of'l'ender, hc shall dischargc the lirgitive ofl-ender ancl make a report to that cl'lcct
to thc Federal (lovernmcnt.

(b) that a prinra lacie case has been made out in support of such requisition, he shall-
(i) report the result of his enquiry to the Federal Government ;

(ii) forward, togcther with such report, any written statement which the fugitive olfender may
desire to submit for the consideration of the Federal Govemment ; and
(iii) subject to any provision relating to bail. commit the Iugitive offender, to prison to await
the orders of the Irederal (lovenrrnent."

It slroulcl be noted that although a prirna f'acie case is required to be made out under the 1972

Act. it is not dellncd in the ,,\ct. Nonetheless. Justicc Gul Zarin Kiani of the Lahore IIigh

Court in Muhammad Asim Malik vs. Anwar.lalil.lae described the meaning of a prima facie

case in thc lbllowing words:

"...I(eyrvords in the section are "a prima facie case in support of the requisition". The phrase

"prima facie case" is not a term of aft and, in larv, signifies adequate to establish a fact or raisc

a presun.rption ol fact unless rebuttcd. Prima facie case, rneans a substantial question raiscd

bona flde rvhich at first sight necds investigation and decision..."r50

As lar as the Australian l:xtradition Ac1, 1989 which talks about the no evidence rule is

conccrned. it is submitted that a prima lacie casc is still required to be made out in Australian

Iixtraciition relations with countries governed by the Commonwealth scheme as well as

cxtradition treaties inherited lrom thc United Kingdorn. Similarly, Denmark has made a

reservation to Articlc 12 of the European Convention on Extradition, 1957 according to

r,r,hich Denmark, under special circumstances, may require the requesting State to submit

sul-flcicnt cvidencc irT support of the cxtradition reqLlest so as to establish a presumption of

guilt with rcspect to the lugitive. Moreover. some civil larv countries such as (iermany,

Nonr,ar'. Slovonia and others do rcqr.rire the rccluesting State to submit evidence supporling

thc crtradition requcst. fl-rerclbre. it cannot be said that only comnton law countries requirc a

prinTa facic case to bc made out.

' "' Irl.[) l9B9 1.ah.279.

' '" Ibicl. 293.
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In l)ct, thc evidcnce submittecl with the extradition request helps the requestecl State to assess

thc genuineness of the request. Consequently, it protects the rights of the fugitive. Although

lhere is no general State practice with respect to rnaking out a prima facie case, it is

concltrclcd that il'a pcrson living in a Statc is to be detained and translerred to another State to

lirce a crirninal trial. at lcast sul'llcient cvidencc r,vhich inculpalcs hini/her sl-rould be sr"rbmitted

along r,r'itl-r thc cxtradition rcqucst.

4.2 Extradition Act, 1972

Irlal,ing discussed this much, it is considered expedient to discuss and analyze the provisions

o1'tl-rc Ilxtradition Act of Pakistan, 1972 along with the decisions and interpretation of these

provisions by thc superior courts of Pakistan in comparison to the provisions of extradition

larvs o{'other.jr-rrisdictions. IIor,vever. an issue of the first importance is to ascerlain the

validirr ol'the [:xtradition Act of'l'akistan. 1972 as it has becn assailed being ultra vires olthc

Constitution.

4.2.1 The Constitution and the 1972 Act

In Nasrullah Khan Henira vs. the Government of Pakislaqlil it was assefted, inter alia, on

bchatl- o1'thc pctitioner that the Ilxtraclition Act, 1972 should be declared void as lhr as it

allorvccl the forccd removal ol'the citizens of Pakistan to a lbreign State r,vhile they had an

absolutc riglrt to renrain in Pal<istan. It was argued that Article l5 ol'the Constitution of the

lslarnic l{cpublic of Pakistar-r . 1973 protects the lbllowing llndarnental rights ol'every citizen:

i: the right to remain in Pakistan;

ii: subject to any reasonable restriction imposed by law in the public interest, the right to

cnter ancl move lreely throughout Pakistan:

iii: sub.icct to any reasonable rcstriction imposed by law in the public interest, the right to

rcsidc and scttlc in any' part of l)akistan.

Articlc l5 statcs as:

"l:vcry citizen shall have thc right to rcmair.r in, and, subject to any reasonable rcstriction

imposed by law in the public interest, enter and rnove freely thror.rghout Pakistan and to reside

and settle in any part thereoi"
It should be noted that a plair-r reading of the above stated Article reveals that the right to

rcmain in Pakistan is absolule and cannot bc restricted in any form while the other rights

proviclccl in this Arlicle are sub.icct to rcstrictions. A rcl-erence was also made to Article l l of

thc carlicr Constitr-ttion of l)akistan. 1956 and Article 5 of the earlier Constitution of Pakistan,

't'PLD 1994 sc 23.
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1962. Iloth these Articles protect the fundamental rights of every citizen to move frcely

throughoLrt l)al<istan ancl to residc and settle in any part thereof'. I-lowever, thesc rights are

sub.f cct to rcasonable restrictions imposed by larv in the public interest. Article 11 of the 1956

Constitution states as:

"Subjcct to any reasonable restriction imposed by law in the public interest, every citizcn shall
have the right:
(a) to nrove fi'eely throughout Pakistan and to reside and settlc in any part thereof..."

It should be noted that thc above stated Article does not providc lor the absolute right to

rcrlain in Pakistan. Likei.l,isc, Articlc 5 of the 1962 Constitution does not provide such a

right. It states as:

"(l) No larv should impose any restriction--
(a) on the fi'eedorn of a citizcrr to r.nove throughout Pakistan or to reside or seftle in any part of
Pakistan. . .

(2) -l-his principle nray be departed fi'omrvhere it is necessary so to do in the public intercst."

Morcor,,er. it rvas stated in the above mentioned case that the civil law countries did not

cxtraclite their nationals. Therefore, it was argued on the basis of the above referred Articlcs

and the practice of civil law countries with regard to their nationals that the makers of the

Corrstitution of the Islan'ric Rcpurblic of Pakistan, 1973 r.villlirlly followed the practice of civil

lau, countries as lar as they wor"rld not allow the surrender of their citizens to a foreign State.

This intcntion of the Corrstitution makers was expressed in the form of Article 15 which, inter

alia, provides and protects the lundamental and absolute right of every citizen to remain in

Pakistan. Consequently. the Extradition Act. 1972 as far as it allows the extradition of

nationeils stands void in tcrms of Article 8(1) ol'the 1973 Constitution. This Article proviclcs

lhat anv law, which is inconsistent with the liurdamental rights provided by the Constitution

shallbc void to the extent of sLrch inconsistency. Article 8(1) states as:

"Any law, or any custorx or usage having the force of law, in so far as it is inconsistent with
the rights conferred by this Chapter, shall, to the extent ofsuch inconsistency, be void."

The Supreme Court, on the other hand, rejected the above stated arguments and held that

thcrc w'as no inconsistency between the Act and the riglit to remain in Pakistan. The Court

reliccl rnainly on the Objcctives Resolution which has been made substantive part of the

Constitution b1, Article 2-A and on item numbcr 3 in Part I of tl-re Federal Lcgislative list

contained in the Fourth Schedule of the Constitution to reach its decision. The Court noted

that the goal which the people of Pakistan want to achievc and which has been reiterated in

all thc Constitutions of Pal<istan is to attain their rightful and honored place amongst the

nations of the worlcl and make their full contribution tou,arcls international peace and progress

and happiness ol- humanity. I'his goal cannot be achieved if Pakistan becomes a safe haven
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lbr those of its citizens who commit serious crimes abroad and then take refuge in Pakistan to

avoid the consequences of their actions given the fact that only a few Pakistani penal laws

havc cxtra-territorial applicability. Moreover, itern number 3 in Parl I of the Federal

Legislativel,v list expressly empo\\'ers the legislature to enact laws, inter alia, on tl-re sr-rbject of

c\traclitioll irrclucling thc surrcnder of criminals and accuscd persons to Governmcnts otttside

I)al<istan. Since the provisions of the Constitution are to be construed in harmony with onc

anothcr, it cannol be declared that the Extradition Act, 1972 rs inconsistent with tlie right to

rcntain in Pakistan. l-he Coufi also ruled out the argument that the lrederal Legislative list

crrpowered the Parliament to legislatc on extraditing lbreigners only. The Court said that the

loreigners could be expelled lrorn Pakistan a1 any time and there was no justification to draw

a distinction betrvcen nationals ancl loreigners.

Sirlilarl,v-. thc L,ahore IJigh Court in Zulqarnain Khan vs. the Government of Pakistan.ls2 laid

thc principle that w'here a prima facie case was made out against a fugitive off-ender, he/she

cven a citizen of Pakistan would lose the right to remain in Pakistan lbr the time being. The

Court held:

"...Since there is a

anti-narcotics larv of
,, ti.1Detng...

Anothcr ground on which thc legality of thc Ilxtradition Act, 1972 has been assailed was

raisccl and scttled in Nargis Shaheen vs. lrederation of Pakistan.lsa In this case it was argued,

inter alia, on behalf of the petitioner that the Extradition Act, 1972 was ultra vires of the

Corrstitr-rtion of the Islamic ftepublic of Pakistan, 1973 as l-ar as it conferred upon the

Govcrnment por,vcr 1o surrcnder muslims to a non-muslim State lvhich is repugnant to the

injunctions of Islam in terms of Article 227(1) rvhich states as:

"All existing laws shall bc brought in conlonlity with the Injunctions of Islam as laid down in

rhe I'loly Qur'an and Sunnah. in this part relcrled to as the Injunctions of Islanr. and no law

shall be erracted rvhich is rcpugnant to such injr"rnctions..."
'[-he Cor,irt rcjccted tl-re above contention of thc petitioner and held that the l]xtradition Act,

1972 coLrld not be declared repugnant to tl-re injunctions of Islam. The Court relied, inter alia,

on thc provisions of the Treatl of Fludeybiyeh in support of its decision. This Treaty was

conclr.rcled bctween the Muslims of Mcdina and the Quresh of Mecca in the sixth ycar of

Iliirah. According to one of the Articlcs of this Treaty the Muslims had under taken to

surrendcr thc pcrsons who llcd lbrrn Mecca to Medina wilhout the permission of their

'" l99o MLD 16l I Lllr.
'5t Ibid, para 12.

'5' PLI) 1993 r.ah. 732.

prirna f acie case against him (the fugitive offender) under the

U,S.A. he loses his right to live in his own country for the time
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guardians. It was under this Article that the Muslims had to surrender Abu .Tandal tt.A. (a

cor.npanion of the IIoly Prophct S.A.W) to the non-muslims of Mccca.

'fhe above discussed cases and the rulings of the superior courts of Pakistan thereon settle

oncc Ior all that the Ilxtradition Act. 1972 is valid legislation and intra vires of the

Constitr,rtion. It is. now, time to discuss and analyze the provisions of this Ac1. It should be

notccl thal this discussion and analysis of the Pakistani extradition law will lbcus mainly on

human rigl-rts provisions and procedural safeguards contained therein. Nevertheless, other

provisior-rs of thc 1972 Act. w,hcre considered nccessary, are also discr.rssed briefly.

4.2.2Introduction of thc 1972 Act
-flre Ilxtradition Act of Pakistan. 1972 consists of a preamble and four chapters having twenty

lour sections. The schedule containing a list of extradition offences also forms part of the

Act. 'l'hc prearr"rblc talks about the consolidation and arnendment of the law relating to tl-re

extradition of fugitive offenders. Before this Act, extradition was regulated in Pakistan by the

l:xtraclition Act, 1903. l'he Act of 1903 was, in fact, prornulgated to provide lor more

convcnient administration o1'the Extradition Acts of 1870 and 1873 and ol the Fugitive

Olfendcrs Act, l8tll as well as to regulate the cases to which the llxtradition Acts, 1870 and

1873 did not apply. Horvever. after the promulgation of the 1972 Act on September 25,1972

and its cornrlencement on lrebruary 20, 1973 the Extradition Act of 1903 was repealed.

fherctbrc, the only Act which regulates extradition malters in Pakistan is the Ilxtradition Act,

1912.

4.2.3 CIIAPTEIT I-- PITE,LIMINAIIY
'l-his chapter consists of four sections. According to section 1(2) this Act extends to the whole

of Pakistan. While accordir-rg to section l(4) this Act has two types of applications:

(a) to cxtradite the ftlgitive offenders lrom Pakistan to a State rvith which Pakistan has

cxtradition relations ;

(b) to seek extradition of fugitive olTenders from a State with which Pakistan has extradilion

rclations to Pakistan. Section 2 defincs the important terms used in this Act. Section 3 talks

aboul Lhc "T'reuty Stule". According to this section the Federal Government is under a duty to

publish in tl.re official Gazctl.c the names of the States with which Pakistan has extradition

relations. I{owever, the Sr.rprerne Couft of Pakistan in Muhammad Azim Malik vs. the

Gortcrnlrre11t al I'aki$aq]ss hclcl that if l)akistan has a binding extradition trealy with another

'tt Pr-t) r989 sc 5 r9.
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Statc, the mcre non-publication ol' it in the Gazctte does not bar the operation of that treaty.

Thc (lourt intcrpreted section 3 in the lollowing words:

"Publication of treaty in thc official Gazette-Copy of treaty was on record with all the

ncccssary particulal's abor-rt ratification and r,vas lonnally incorporated in the [Jnited States

Code Annotated- I{equirernent ol lar.v, held, was sufficiently met and even if treaty was not

:. published in the gazette of Pakistan, existence and efficacy olthe treaty as such, would not in

an), rnanncr get irnpaircd."r5('

It is worth n'tcntioning, here. the States with which Pakistan has concluded Extradition

Trcarties. fhese are:

Monaco Netherlands

I)cnmarl< Austria

Yr.rgoslavia Iraq

Ilqouaclor I)ortugal

l.uxcnrburg Colombia

I-ibcria Cuba

San Marino Italy

Argcntina Belgium

Francc Greece

Svvitzcrland United Statcs of America

Maldives Arab Republic of Egypt

Finally. section 4 of Chaptcr I talks about the application of the Act to non-treaty States. 1'his

l-ras alreadl, becn discussed abor'e. 
| 57

4.2.4 CHAPTEIT II-- SURTIENDEIT OF FUGITIVE OFFENDEIIS

It is the most important part of the Extradition Act of Pakistan, 1972. It consists of ten

scctions starting from sectior-r 5 to scction 14. It should be noted that this part of the Act

contains provisions rcgarding the first type of application of this Act that is to extradite the

fugitive offenders frorn Pakistan to a State with which Pakistan has extradition rclations.

4.2.4.1 Section S--Liability of fugitive offenders to be surrendered

Accordir.rg to section 5(1) cvery fugitive off-ender is liable to be apprchended and surrenclered

to tl"rc recpresting State lbllowing the procedurc provided in the Act. It states as:

"Subjcct to the provisions ol subscction (2), cvery fugitive ofl'ender shall be liable to be

apprehendcd and surrendered in the manner provided in this Act, whether the offence in

rcspect of which his surrender is soLrght was committed bcforc or after the comrnencerlent of

'tt'Ibicl.
'5- Scc ).1.2 above. l5
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tlris Act and whcther or not a Cou( in Pal<istan has jurisdiction to try that offence..."

Scction 5(2). however, proviclcs seven grounds on which cxtradition request will bc turned

clown. 'l'he flrst ground provided in it to refuse an extradition request is the political ofl'ence

cxemption which has already been discussed above.'" Th" second ground is provided in

clausc (b) which says that the extradition requcst will be turned down in respect of an offence

r,vhich is not punishable with dcath or with imprisonment for life or which is punishable for a

terrn lcss than twch,e months. This clausc, in fact. implicdly talks abor"rt refusing an

cxtraclition reqllest in casc o1' trivial nature o1' tl"re of-fcnce. Flowevcr, the first part of this

clause talking about the death penalty should not go unnoticed. As noted aboue,'5e there is a

serious tendency towards the abolition of the death penalty under international law and many

countrics refuse extraditior-r i1- the fugitive oll'ender on surrender has to be executcd in the

rcclLrcsling Statc.

Scction 22(3)(c) of tl-re Australian Extradition Act, 1988. for example, provides for the refusal

ot'extraclition requcst in the absence ol'satisfactory asslrrances from the requesting State that

thc firgiti,,e of-tender on surrendcr will not be tried for the off-ence punishable with dcath or if

that pcrson is tried for sucl-r an offence, death penalty will not be imposed or if it has already

bcen imposed, it will not be carried out. It states as:

" (3) .., the eligible person is onlv to be surrendered in relation to a qualiling extradition
o l f'errce il':

...(c) where the ofl'ence is punishable by a penalty ol death-by viftue ol an undertaking
given by,the cxtradition country to Auslralia, onc of the lollorving rs applicablc:
(i) the person ri'ill not be tricd for the offence,
(ii) if'the person is tried lor tlre of'lence, the dcath penalty rvill not be imposcd on the person;

(iii) ilthe death penalty is irnposed on the person, itwill notbe carried out;..."
Sirnilarly, section 44 of the Clanadian Ilxtradition Ac1, 1999 which talks about reasons for

relusal (of an extradition request) is important in this regard. Sub-section 2 of this sectiot-t

providcs that thc Ministcr (of .ltrstice) is empowered to turn down an extradition request if the

ol'l'er-rcc lor r.r'hich extradition is sought is punisliable with death. It states as:

" (2)'l-hc Minister may rclirsc to rrakc a surrcnder order if the Minister is satisficd that the

concluct in respect ol'rvhich the request fbr extradition is made is punishable by death under
thc larvs that apply to the ertradition par1ner."

I-ikewise, sectior-r 8 o1'tl-re German I-aw on International Assislance in Criminal Matters,1982

and section 37(3) of the Srviss l,aw on International Judicial Assistance in Criminal Matters,

I 98I are relevant in this regard.

'i* Scc 2.3.1 abovc. 23.

'5" Scc 3. l above. 3 l .
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Moreover. it shoulcl be noted. as already mentioncd,l60 the Ilxtradition Treaty between

PortLrgal ancl l)akistan providcs a bar to extradition in case of an olfence punishable with

death. 'fhcrc[ore, as I'ar as. thc extradition relations of Pakistan witl-r Portugal are concerned,

on thc one hand no 1r-rgitive ol'f'ender can be surrendered fionr Pakistan to Portr-rgal and vice

versa il'he/shc is to be execuled on surrender. Whilc, on the other hand, the I-rrst part of

section 5(2Xb) of the 1972 Act provides that a person will only be surrendered if, inter alia,

the oll'ence for which his/her surrender is sought is punishable with death. So there is a

contradiction betwecn the 1972 Act and the Treaty which has to be resolved. Flowever, there

is not any reported case wherc this cor-rtradiction has becn addressed by the supcrior courts ol

Pal< istan.

'fhc ncxt two grouncls for turning dou,n ar-r extradition requcst are lapse o1'time and speciality.

'fhcsc are provided in clauses (c) and (d) ol section 5(2) respectively; both of these have

alreacly been discussed above.lol However. Mr. Justice Abdul Majeed Tiwana of the Lahore

IIigh Court in Zulqarnain Khan vs. the Govemment ol Pakistan.r62 interpreted section 5(2)(c)

ot'tlrc lL)72 Acl which is considcrcd usclul to discuss herc.

'fhe Linited States recluested Pal<istan to extradite Zulqarnain Khan alias Zulfiqar Ali Khan to

lhce a trial under scction 21 of'thc lJnited States Codc 963 for having allegedly conspircd to

srr.ruggle heroin into the Unitcd States in 1984, The Government of Pakistan in responsc to

this rccluest ordered an enquiry to ascertain whether a prima facie case was made out against

tlre accused or not. Tl-re enquiry officer submitted his report on 1410211990 whereby he

corTcluded that the accused u'as liablc to be surrendered as a prima facie case was made out

against hirn. IIou,cvcr, belbrc he could actually be extradited, he challenged the enquiry

report in the [.al.rore I-[igh Court by invoking its writ jurisdiction. The accused's contention

u,as, intcr alia, that tlie extradition offencc rvas allegedly committed in 1984 and according to

the law of the United Slates an accused could not be prosecuted after the lapse of five years.

Therefore. his prosecution was barred by the law of limitation, and he could not be extradited.

'fhe Cour1, however, ruled out this contcntion because the accused had already been indicted

on 2810611984. within thrcc rnonths of thc occurrenoe of the offence. Lapse of time,

thcrelirre. in this case could not be a ground for refusing the extraditior-r.

'uu lbid.
l6' 

See (Speciality)2.2.3 above, 22 and (Lapse of Time) 2.3.3 above,28

'utS,,pra note l5l.
66



'l-his intcrprctation ol'the lapsc' ol'time reveals that thc timc is not to be considered when tl.re

actual trial starts: rathcr it is to bc calculated whcn the State indicts the accused lor

prosecution.

'[l.re r.rext ground for relusing an extradition request is provided in section 5(2)(e)' It talks

about non-bis-in-iclern. anci it has alreacly been discussed above.'61 'fl',e next grottnd is that il

ar-r cxtraclition requcst is madc lilr the surrender of a pcrson w'l-ro is lacing a trial or serving a

scptcncc in l)akistan lbr an oftence other than the oflcnce for which the rcqucst has been

rnaclc. thc cxtraclition will bc retirsed. It shor"rld be notcd, how'ever. that once that person gets

ll-cc cither by acqr-rittal or serving his/hcr sentence, sttn'ender can be madc to the requesting

Statc.

It is inlercsting to note that this is the only ground which has been successfully availed so far

b1, ,ny lirgitivc ol'l'cndcr to gct an injunctiort to stay thc extraclition proceedings against

hirniher. In the last discussed casc the Lahore Fligh Court partly accepted the writ pctition of

t5c accuscd on this ground. 'l hc Court dcclarecl Zulqarnain Khan an accused within the

mcaning of section 5(2Xf) o1-the 1972 Act.ln lact. the Supreme Court. had granted lcave to

appcal against the fugitivc offcnder's acquittal by the court of Sessions and the High Court in

a murdcr case and bail able warrants of his arrest had been issued. Since the leave had been

graptcd and the fugitive oflcndcr had to dclcnd hirnself in the appeal, he could not be

cxtraclitccl until his clischarge on the dismissal of the appeal or if he got convicted. unlil he

tunclcru'cnt his scntcnce. 'l'he (lourt explained:

.' . I-hc Suprcme Court. viclc its order, dated 28-ll-198i, was pleased to glant leave to appeal

against rhc pctitioner on a petition to that effect moved by the complainant against his

acquittal in a rnurder casc and bail able warrants of his arrest werc directed to be issucd

against him. In execution ofthese cocrcivc processes his appearance before the Coun stands

sccurcd and, to nry mind, he is an accused for all intents and purposes, and a person accttsed

olal oflence rvithin thc meaning of section 5(2)(0 His extradition to U.S.A. therefore, cannot

bc ellecled until his dischargc on Ihe disrnissal of the appcal of his opponent by thc Suprenre

(lou11, or ilhc is convictcd irr that appcal, until he undcrgoes his sentcnce. His writ petition is

acccptcd only to this cxtent."'t''1

I{cgar.dirrg the last discussed ground, it is submitted that this cannot be terrned as a ground lor

rclirsing cxtradition striclo scnso. In t-act, it serves thc same objective which States have

desired to achieve by way of extradition that is to make sure that the criminals do not go

r-urpr-rnished. Thcrefore, it is sr-rggcsted that cottrts shor-rld interpret an extradition instrument

16r Scc l l.l above. 27.

't" Su1',ra notc l5l, para 13.
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even in the absence of such a provision as 5(2X0 in a way that the criminals are punished for

every offence they committed.

The last ground in this respect is provided in section 5(2Xg) which talks about discrimination'

This provision provides four bases of discrimination. These are race, religion, nationality or

political opinions. Discrimination as a ground for refusing extradition has already been

discussed above.l6s

However, it is considered expedient to discuss here the analogous provisions from the

extradition laws of other States. The Extradition Act of the United Kingdom, 2003, lor

example, contains two such provisions in the form of section l3 and section 81. Section l3 is

present in Part I of this Act which governs extradition to category I territories while section

8l is present in Part 2 of the Act which governs extradition to category 2 territories.

I]owever. both the sections talk about extraneous considerations. According to section 13(a)

o1'the 2003 Act extradition ol'a person is barred if the purpose of extradition is to prosecute

or punish him/her on account of his /her race, religion, nationality, gender, sexual orientation

or political opinions. It states as:

"A person's extradition to a category I tenitory is baned by reason of extraneous

considerations if (and only if) it appears that-
(a) the Part I warrant issued in respect of him (though purporting to be issued on account of
the extradition offence) is in fact issued for the purpose of prosecuting or punishing him on

account ofhis race, religion. nationality, gender, sexual orientation or political opinions, or..."

Moreover, paragraph (b) ol this section bars the extradition of a person if he/she might be

prejudiced at his/her trial or punished. detained or restricted in his/her personal liberty by any

of the reasons mentioned in paragraph (a). It should be noted that this section adds gender

and sexual orientation to the bases of discrimination mentioned in section 5(2)(g) of the 1972

Act of Pakistan.

Besides the above discussed section 13 of the UK Extradition Act, another important

provision in this regard is the section 7 of the Extradition Act of New Zealand, 1999 which

talks about mandatory restrictions on surrender of the fugitive offenders. According to

paragraph (b) of this section. the surrender of a fugitive offender is restricted if, inter alia,

his/her surrender is sought to prosecute or punish him/her on account of his/her race, ethnic

origin, religion, nationality, sex or other status or political opinions or for an offence of a

political character. Similarly, paragraph (c) of this section protects the personal liberty of the

fugitive offender and restricts his/her surrender if, on surrender, he/she may be prejudiced on

acoount of any of the reasons mentioned in the preceding paragraph.

'ut See above 3.2.35
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It stzrtcs as:

"n mandatory rcstriction otl surrender exists it--
...(b) the surrendcr of the pcrson, although purportedly in respect of an extradition oflence, is

actually sought lbr the purpose ofprosecuting or punishing the person on account olhis or her

race, ethnic origin, religion, nationality, sex, or other status, or political opirrions, or l'or an

of-lence of a political charactcr; or
(c) on sun'endcr, thc pcrson rnay be prcjudiced at his or her trial or punished, detaincd, or

rcsrrictcd in his or lrcr personal liborl, by reason of his or her race, ethnic origin, religion,

nationalitl'. scx, or other slatus, or political opinions, or ..."
'l'his provision, thus. adds cthnic origin and other statLls to the bases mentioned in section l3

o1'thc I..lK Act. Ilorvcver. it should be notcd that "other statlrs" seems to be wide enough to

incluclc in it any type of discrimination,

Irinally, it is worth mentioning the Extradition Act of Canada, 1999 in this regard. It provides

in scction 44(lXb) that the Minister (of Justicc) shall refuse to surrender a fugitive ollcnder if

thc N4inister is satisf-red that the extradition request has been made lor the purpose of

prosccuting or punisl.ring the lugitive ollbncler by reason of his/her race, religion, nationalitl',

cthnic origin. langLrage. colour'. political opinion, sex. sexual orierttation. agc, mcntal or

physical disability or status or that thc l-ugitive offender may be prejudiced for any of those

reasorls. fhis provision, thus, provides five additional bases of discrimination than those

containcd in section l3 of the UK Act, 2003.

llaving discr-rssed the seven grounds lbr rcfusing the surrender of a fugitive ofl'ender provided

in scction 5(2) ol' thc l]xtradition Act of Pakistan, 1972. it would not be out of placc to

cliscuss sor-nc othcr adclitional grouncls available lor turning down an extradition request

prcscnt in thc cxtradition larvs ol'other States.

Section 46(lXb) o1'the Canadian Ilxtradition Act,l999. for example, provides that the

Ministcr shall refuse to surrendcr a fugitive offender if satisfied that the offence in respect of

rvhich extradition has bccn claimcd is a military oflence and not an ofl'ence under tl-re

ordinarl, crirlinal law. It states as:

"(l)'l he Ministcr shall relusc to rnake a surrender order if the Minister is satisfied that...
(b) rhc condLrcr in respcct ol'ri'hich cxtraclition is sought is a military'off'ence that is not also an

o('lcnce urrder crirttittal lau': or ..."
Sinrilar pnrvisions arc contained in scction 7(d) of the Australian Extradition Act, 1988 and

in scctior.r 7(d) of the llxtraditiorr Act of Ncw Zealand,l999. Section 7(d) of the latter states

AS:

"A rnandatory rcstriction on surrendcr exists if
...(d) rhe conduct for lvhich the surrender is sought would have constituted an oflence under

military larv only, and not an offence under the ordinarv criminal larv of thc extradition

courltr); or..."
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Military ollcnce as a ground lbr refusing extradition has already been discussed above along

ri,ith llscal and religious offences.l66

Another gror-rnd lbr rel'using to surrcnder a lugitive ofl-ender is rvhere he/she has bcen tried in

absentia ancl convicted without having any right to a retrial or getting the convictiorr

rcyicrvccl. Accorcling to section l0(1) of thc Australian Act, 1988 if a person whose

cxtracliriol is sought has bccn convictecl of an ofl'ence in absentia ir-r the requesting State. that

pcrson lbr the purpose of extradition shall be deemed not to have been convicted but to have

bccn accusccl o1'that olfbnce. Likewise section a7(b) of the Canadian Act, 1999 gives the

Ministcr cliscretion to refuse the surrender in such a case. I{orl'ever, the most important

provisior.rs in this rcgard arc contained in thc Extradition Act of the United Kingdom,2003 in

tlrc {orn, of section 20 in Part I and section 85 in Parl'2.

z\ccorciing to section 20 ol'thc I:xtradition Act of the United Kingdorn. 2003 il thc judgc

clcciclcs that thc conccrned pcrson has been convicted in absentia and he/she did not absent

himsellThersell'tiom the trial dcliberately and he/she u'ould not be entitled to a rctrial or (on

appcal) to a review arnounting to a retrial on surrender, the judge must discharge that person.

It statcs as:

"(l) Ii the judge is required to proceed under this section (by virtue o1- section ll) he must

decide r,rhcther thc pcrson rvas convicted in his presencc...

(3) Il the judge dccidcs that cllestion in the negativc he ntust decide rvhethcr thc person

delibcrately abscntcd hirnscll' fiom his trial...
(5) Ilthejudgc dccides that queslion in the ncgative he must decide rvhetherthe person rvould

be entitled to a retrial or (on appeal) to a review arnounting to a retrial...
(7)lf theiudgedecidesthatquestion inthenegativehemustordertheperson'sdischargc..."

Ilowcver. paragraph (8) o1'this section providcs that if it is alleged that the concerned person

rvoulcl be entitled to a retrial on surrender. the judge must consider the following rights of the

lugitive in that proceedings:

i: thc right of delence either in person or through legal assistance ol'the lugitivc's own

choosirrg and i1'hc/she dicl not have sulllcient means to pay lor thc legal assistance, he/she

should bc so provided lrec r,vhcr.r the interests ofjustice so required;

ii: the right to cxamine the witnesses produccd against him/her and obtain the attendance of

ra.,itlcsscs on his/her behall'under the same conditions as witnesses against him/her. It states

AS:

" (tt)'l-hc judge must not clecide the question in subsection (5) in thc affirmative unlcss, in

any,procecdings that it is allcgcd rvould constitr.rte a rctrial or a revier.r'arnounting to a retrial,

thc person rvould have thcse liglrts-

rt"' Scc 2.3.4 above, 28
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(a) the right to dcfcnd hirnselt'in person or through legal assistance of his orvn choosing or, i1'

he had not sulficient mcans to pal,for legal assistarrcc, to be given it lree whcn the interests of
justicc so requircd;
(b) thc right 1o cxarlinc or have exarrined rvitnesses against him and to obtain the attcndance

and exarnination oi witnesses on his behalI under the sarne conditions as witnesses against

him."
'l-hc law contained in section tl5 of the above Act is similar to that of in section 20; therefore,

it does not requirc to be discussed separately. It should be noted that the above discussed

ground is closcly relatcd to thc right of a I'air trial. Horvcver, the Lahore IIigh Court in Nargis

Shahcen vs. F-eclcration of Pakistan.r6T linked the right of a lair trial r,vith the right not 10 be

cliscriminated. 'fhe Court ruled out thc contention that the accused would be treated

cliscriminately if extradited to the United States and he would not be given a fair trial. The

Courrt said:

"...Wc lrave no rcason to believe that the accuscd will not get a lair trial...We do not agrce

rvith the learncd counscl lor the petitioner that accused shall meet a discrirninatory treatment
,,r'hile facing investigation or the trial in tJ.S.A.'lhe grievance is not only prcmatrrre but is also

ricliculous and irnaginary..."'nt
'l'hc last ground for rcfusing an extradition rccluest desired to be discussed herc is where the

firgitive on surrender faces a rcal risk o1'torlure, crucl. inhuman or degrading treatment or

punishment. It has already been discussed in good detail above.l6e Nevertheless, it would be

rusclirl to discuss here section 2l and scction 87 of the Extradition Act of the United

Kingclonr.2003. Both thcse scctions talk about the protcction of human rights of the fugitive

in the rcquesting State on surrender.

According to section 21 ol- the Act if none of the bars mentioned in section 1lof the Act

apply or the judge dccides the questions mcntioned in section 20 of the Act in affinnativc,

hc/shc must decide whether the fugitive's extradition would be in accordance with the

provisions of the Human ltights Act, 1998. This Act provides, inter alia, a complete ban on

torlure. ir.rhuman or degrading treatment or punishment. If the judge decides this question in

ncgative, l're/she mr"rst discl.rarge the fugitive ofl-ender. Section 2l states as:

"(l) Ilthejudgc is required to proceed under this section (by virtue ofsection ll or 20) hc

must dccide whcther the pcrson's extradition rvould be cornpatible with the Convention rights

u,ithin the rneaning of thc IIuman Rights Act 1998.

(2) Il thc judge decides thc- question in subsection (l) in the negative he must order the

person's discharge..."

4.2.4.2 Section 6--Il.equisition for surrender of fugitive offendcr

Accordir,g to section 6 o1' the llxtradition Act ol Pakistan, 1972 fhe authority to receive an

cxtraclition request lor the surrcndcr of lugitive ol'lenders is tlie Fedcral Government. Such a

't" Slrpra note 153.

'n* lbicl. para27.

'"" Sce 3.i above, 36
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requesl is to bc made to thc Ilcderal Government by a diplomatic representativc of the

requcsting State in I)akistan or by the Government of the requesting State through the

cliplomatic represcntative of Pal<istan in that State. It should further be noted that an

cxtraclition request can also be rnade in such other manner as may have been settled between

the }rcderal Governmcnt and the Government of the requesting State.

4,2.4.3 Section 7--Order of Magisterial enquiry
'fhis section talks aboul the ordcr of the Fecleral Governrnent to a Magistrate of the First class

to errcluire into the extradition oll-cnce in rcspect of which surrender of the lugitive has been

claimocl. It states as:

"Whcre a recluisition is madc under section 6, the Federal Government may, if it thinks fit,
issue an order to encluire into the case to any Magistrate of the first class who would have had
jurisdiction to enquire into the extradition ollcnce to which the requisition relates if it had

bccn an offence cornrnitted n'ithin the local limits of his jurisdiction."
-fhc rnost irr-rporlant issue dcsired to be discussed regarding the above stated section is

rvhcthcr it is mandatory lbr the lrederal Government to order a magisterial enquiry or it is.iust

a cliscrction of the (iovernrnent. A plain reading of this section may suggest that thc lrederal

Governrncnt has a discretion to order the cnquiry bccause of the words "...the Federql

(ioyernmenl moy, i/'it thinks /il. issue an order... " used in the section. This interpretation was

also strcssed by the Advocate General of the Punjab in Jose Gonzalo De Garcia De Balseras

vs. State.170 'fhe Aclvocate General arguecl:

",.,I'hat under scction 3 of the I:rtradition Act rnaking of an order of inquiry into the nature ol'
crirne was purcly discretionary with the Central Government which was under no obligation to
, .,t"1do so.

It shoLrld be rroted tl-rat the relcrence to section 3 of the Extradition Act is, in fact, a reference

to sectior"r 3(l) o1'thc Extradition Act of Pakistan, 1903. Section 3(l) o1'the said Act states,

"tr|/here a requisilion is made to the Central Government by the Government of any l;-oreign

Stote fbr the sun'encler o.f a /ilgitive crirninal oJ that State, v,ho is in or who is suspecled of

being in l'akistan, the Centrul Government may, if it thinks .fit, issue an orcler to ony

Llugi.strute thowoulcl have hutl.jurisdiclion lo inquire into the crime if it had been an oflence

contrnittetltithin the loc'al limit.s'o.f hi.s.jurisdiclion, directing him to inquire into the cose."

'fl-rc Acivocate General because ol-the words "...the Centrul Government ntay, if it thinks fit,

issue an order... " uscd in section 3(l) of the 1903 Act argued that to order an enquiry u'as

not mandatory but discretionarv. Ilowever, the Court in that case did not dccide whcther it

''" Sttpra trotc I .

''' Ibid. para 7(3).
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was llandatory or discretionarl'. Ne'n,ertheless, it is suggested that these words rel-er to the

tbrnralitics o1'an extradition rcclucst, that is, if the request cloes not l'ulf-rll such lormalitics it

rvill not bc preccdcd Iurther. Moreovcr. it wor-rld be an over simplilication to alr,vays interpret

thc u,ord "may" as discretionary. In a large number ol cases the superior collrts of Pakistan

liavc hcld that tl-re rvords "rnay'' and "shall" are interchangeable. The Lahore High Clourt, lbr

example, in Murl-rammad Siddiq Khan vs. District Magistratc. held that:

"...although the u,ord "nta1 '' is gcrrcrally uscd in pcrrnissivc sense but it is rvcll settled that

rvord ''uray" is intcrchangcablc r.vith "shall" and if thc contcxt so rcquires it can also be

intcrpreted as bcirrg nrandato11,..."l7r

Ilcsidcs thc abovc referred casc, the Suprcme Court of Azacl Jammu & Kashmir in

N4Lrhanrmad Shafiq vs. Chicl'sccretary and otl,ers,lT3 discussed in dctail the interpretation o[

thc u,ords "may" and "shall'.'l-he Cor"rrt in this case discussed the circumstances in which the

w,ord ''rnay" had been interpreted as mandatory by legal experts. I'he Court explained that if
tl.rc rvord "may" has been used to effectuate a legal right or it authorizes the doing of a thing

Ior the sakc of .iustice and/or public good. it is to be interpreted as mandatory. Moreover,

"ntay should also be intcrpreted as mandatory when it gives a power for the benefit o[

spccilic persons and thc conclition upon which the porver is to be used is also rncntioned.

I:inally. r,rhilc interpreting "nlay" thc conseqLrences that r.r'ould lollow by construing it one

wa)/ or thc other must also be taken into consideration. The Court said:

"...'fhc word'rnay'has bcen. in the following circumstances, treated as a binding obligation
on thc aLrthority invcsted rvith the pet-missive powcr:
(l) When the powcr is given for thc benellt of pcrsons who are specifically pointed out and

thc condition r-rpon rvhich it is to bc cxcrciscd has also bcen plovidcd lor.
(2) Il it is to cf-lcctuatc a legal right.
(3) Il'it authorises the doing ola thing fbr the sake ofjustice.
(1) Il it authoriscs thc doing ola thing lor public good.
(5) In the light of thc corrsequenccs that u'ould follorv by construing it one rvay or thc

, ..rJ
ollter...

It is submittcd that the use of "may" in section 7 of the Ilxtradition Act of Pakistan, 1972

lully satisfies the condition(s) slated above. It is to be construed as mandatory because it is to

cl'f'cctLratc a lcgal right not to be dctained and reslricted in personal liberty without due

proccss ol lau,. It authorizes the ordcr o1- cnquiry for thc sake of justicc and public good

bccausc alier thc enquiry only those lugitivcs u,ill be surrendered agair-rs1 whom a prima f-acie

cnsc is nrade out. Similarll'. the power to ordcr an enquiry is lbr thc benefit of persons whose

surrcndcr has been claimed b), thc reqllesting State and the condition upon which thc enquiry

'" PLI) 1992 Lah. l4o.

'" trl.l) 19i3 Az,ad J&K27
t7t., , -rll)l(l ) ).
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is to be ordcred is tl-rat a valid extradition request which fulfills all the formalities has been

reccived for their surrender. Irinally, if the word "may" as used in section 7 of the Act is

intcrpretecl as discretionary and thc Federal Government surrenders a fugitive offendcr

rvithout ordcring an encluiry. the extradition so taking place may well be in respect ol an

of'l'cnce ol'a political character rvhich is barred by law.

Another rcason to interpret "may" as used in section 7 as mandatory is that a lugitive

oll'ender against whom no prima facie case is made out is to be discharged. Obviously, to

asccrtain whether a prima lbcie case against a lugitive offender is made out or not an enquiry

must be ordered. Yct another reason for this interpretation is that under the 1972 Act, a

lugitive ofl'cnder is not liabtc to be surrendcred with respect to an offence of a political

character or if the cxtradition rcqllest is r.vitli respect to an offencc which cannot be tenned as

irn cxtraclition ol-lcnce witl-rin the mcaning ol' section 2(a) of this Act. 'fhis can only be

clctcnnined aller an enquirl' takes place. Irinally. it is submitted that if the Federal

Government does not order an enquiry under section 7, no extradition can take place as it

would be impossible to act upon sections 8, 10, ll and 12 of the Act and no procedure to

surrcncler a fugitive offendcr is provided other than these sections. It should be noted,

hovn,cver, that the superior courts of Pakistan have not so far interpreted the word "may" as

uscd in soction 7 ol-the Act and a binding interpretation of this word is still to be determined.

Irinally. a rcf-crencc, in cornparison. can bc made to the Extradition Act of the United

Kingdom.2003 which makes the involvement of the judiciary compulsory in the extradition

procccdings. According to section 4 of this Act if a person is arrested under a Part I warrant,

l-rc/shc must be brought befbrc the appropriate.iudge as soon as practicable. It furtherprovides

that il'such a person is not brought befbre the appropriate judge and hc/she applies to the

iuclge lor his/her discharge. thc.judge must discharge himiher. Section 4 states as:

" (3) 1'he pelson must bc broughl as soon as practicablc belbre thc appropriatcjudge.
... (5) Il subscction (3) is not cornplicd rvith and the person applies to the judge to be

discharged, the judge must order his discharge ..."
Sirnilarly, according to section 70 of the 2003 Act if a valid extradition request is rnade to the

Sccrctary' of State for the surrender of a person to a Catcgory 2 territory, he/she must issue a

ccrtificate that the rcclr.rcst has been nradc in the approved way and must send the relevant

documcnts to the appropriate judge who may issue a wanant lor the arrest of the concerned

pcrson under section 7l ol this z\ct. Section 70 states as:

"(l)'l'he Secretary ofStatc rnust issue a certificate under this section ifhe receives a valid
rcc}tcst for the extradition to a category/ 2 territory of a person rvho is in the United I(ingdorn.
... (9) If a certificate is issued under this section the Secretary of State must send these

documents to the appropriate judge-
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(a) thc rccluest,
(b) thc certificate;
(c) a copy of any relevant Order in Council."

Section 72 of this Act provides, inter alia, that when the concerned person is arrested, he/she

must be brought before the appropriate judge. It further provides that if this provision is not

cornplicd with and the concernecl person applies for discharge. the judge must discharge

l.rim/her. Section 72 stalcs as:

"( l) 'l'his section applies i1'a person is an'estcd under a warrant issued under section 7l .

... (3) 1-he pcrson nrust be brought as soon as practicablc bcfore the appropriate judge.

... (6) Il'subsectiorr (3) is not cornplicd rvith and the person applies to the judgc to be

discharged, the judge rnust order his discharge..,"

4.2.4.4 Section S--Magisterial enquiry

It talks about rnagisterial enquiry. According to subsection (l) of this section the magistrale

shall issue a sllnlmon or a warrant to get the presence of the fugitive offender in his/her court

vr,l-rcn he/she rcceives an order of enquiry, undcr the last seclion. According to sr.rbsection (2)

n'hcn the fugitive oll'cnclcr appears on service of thc summon or is brought beforc the

rnagistrate on execution of thc warrant. the magistrate shall enquire into thc case. It is

important to note that the purpose ol'the enquiry is to ascertain whether a prima facie case

against the fugitive offender is rnade out or not and whether his/her surrender to the

reclr-rcsting State is barred by larv or not. Section 8 gives the magistrate jurisdiction and

po\\'crs ol a couul of a session for the purpose of the enquiry. Sirnilarly, the magistrate is

rctluired to encluire into thc casc in thc same manner as if the case \vere one triable by a court

ol-scssior-r and he/she is empor.rered to take cvidence in support of the extradition reqllest as

wcll as on behall'of the lugitivc ol.fender. Sr-rch evidence includes the evidencc to prove, on

behalf of the fugitive ofl'ender, that the offence in respect of which the request has been made

is an offence of a political character or is not an extradition offence. Section 8(2) states as:

''...(2) When thc Fugitive offendcr appears or is brought bclore hirn, the Magistrale shall

cnquire inlo tlre case in the same rnanncr, and have the same jurisdiction and porvers, as nearly

as uray be, as if the case were one triable by a Couft ol'Session and shall take such evidence as

rnay bc produced in support of thc rccluisition and on bchalf ol-the fugitive oflender, including
anl,cvidence 1o show that the ollcncc olrvhich the lugitivc of'fender is accused or allegcd to
havc been convicted is an of{'ence ol.a political cliaracter or is not an extradition ofl'ence."

'fhc superior coLrrts of Pakistan have interpreted the above stated section in a number of cases

especiallythe words "... the Magislrale shall enquire into lhe case in the same manner... as if
tha case y)ere one triable by a Court o.f'Session... " However, it would be wise to discuss one

such cnse u'hich interprets this section comprchensively. The Lahore FIigh Court in Mst.

Akllar Malik vs. Irederation of Pakistan ancl five others.lTs rejected the argument on behall'of

'''' l,)94 P cr{ I. J 229 L.ah
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thc petitioner that section 8(2) recluires liaming of charge, recording ol evidence, giving an

opportllnity ol' cross-examination to the accused, handing over to the accused copies of

matcrial to bc used against liirn/l-rer, recording his/her statemcnt under section 342 ol the

Coclc ol-Criminal Procedurc, 1898 (Cr.P.C), confronting the accused with all material

cvidence to be used against him/her and to give the accused lirll opportunity to produce

delence including to get his/hcr statement recorded under section 340(2) Cr.P.C. On the other

hand. tlre Clourl held that thc words used in section 8(2) by no stretch of argument can make

thc enquiry magistrate a court of session or the enquiry equal to a trial. 'fhe enquiry

mergistlatc is not bound to hold the crrquiry exactly in accordance with the mode of trial by a

court ol- session. It is errough il'the proceedings are held in any judicious modc. 'l'he Court

said:

"...The forums which are not stricto senso courts can hold their proceedings in accordance

with any judicious mode and the accused belore such forums have no vested right to claim a

particular mocle lor holding of'thc inquir;-..."r7t'

I{egarding thc incriminating material to be used against tl.re accuscd, the Coufl held that the

rnatcrial wils on the record and though the prosecution did not fon.nally tender it in cvidencc,

the fzrct rcmains that tl-re accused had the knowledge as to what material was to be used

against hirn and had full opportunity to prove that the allegations leveled in that material were

lalse.

lt is irnportant to note that scction 8(2), inter alia, talks about the evidence which may be

produccd on behalf of thc Iugitive off-ender to prove that a prima facie case is not made out

against l-rim/hcr or 1he offencc is ol'a political character or tl-re offence cannot be termed as an

crtradition ofl-ence. lt, howevcr', does not talk about the production of evidence to prove that

the fugitive olfender cannot be surrendered because one or more grounds for relusing an

cxtradition rcquest contained in section 5(2) ol'the 1972 Act apply. In this regard a reference

can be made to section 24 of thc Extradition Act of New Zealand, I999 which talks about the

cletermination ol eligibility lbr surrender. According to paragraph 3(a) of this section a

lugitive oflendcr is not eligiblc fbr surrender if he/shc satisfies the courl in which he/sl're is

blor"rght that a mandatory rcstriction on l-ris/her surrcnder applics under section 7 ol- this Act.

Section 2aQ)@) states as:

" (3) The person is not eligiblc for surcnder ilthe person satisfics thc court-
(a) that a nrandatory restriction on the surrender ofthe person applies under section 7..."

'"'lbid. para l8
76



It should bc noted that unlike section 8(2) of the Extradition Act of Pakistan, 1972 section

2a(3)(a) of the Bxtradition Act of New Zealand, 1999 provides fbr non eligibility lbr

surrender on any mandatory rcstriction providccl in the relevant section.

4.2.4.5 Section 9--lleccipt in cvidencc of exhibits, depositions, etc.

'l-he next provision ol- the 1972 A,ct is in thc lbnr-r of section 9. This section validatcs the usc

of ce(ain authenticated documents as evidence ir-r any proceedings against the fugitive

ofl-encler under the 1972 Extradition Act. It is a special provision contained in a special law

and. thus, prevails over the gencral evidence law contained in Qanun-e-Shahadat Order,

19U4. It should be noted, hou'evcr, that hearsay evidence is not admissible even under this

special provision. 1'hc superior courts of Pakistan have interpreted this provision in various

czlscs. C)nc such casc is Mr;hamrnad Azirn Malik vs. Government of I'akistan and others.lTT In

this case the Supreme Courl of I'}akistan held that section 9 of the Extradition Act of Pakistan,

1L)J2 mal<es adrnissible all statements recorded on oath by authorized persons containing the

ot'trcial certil'rcales of f-acts even if the deponents thereof are not available for cross-

examination. In another case. Nasrullah Khan Henjra vs. Government of Pakistan and

othcrs,lTs thc Suprernc Court held that the encluiry report based on hearsay eviclence prepared

br thc rnagistrate rvas cll' no legal cfltect. In this casc the requesting State supported the

cxtraclitiorr request by the alfidavit ol one of its Assistant Attorneys who had met and

examined the witnesses against the accused. 1'he magistratc in the enquiry proceedings relied

on the said afl'rdavit to conclude that a prima facie casc was made out against the fugitive

of'lbnclcr. I-lowever, the Suprerne Court declarcd this conclusion null and void being based on

hcarsay evidcnce. The Court explained:

"...1t appears fionr thc evidencc placed beforc the learned Magistrate that there were two
pcrsons, described as C-I and C-2, who had direct dealings u,ith him (the accused) for thc
purposc of srnugglirrg heroin into the United States. The recluisitioning Govemment did not
produce the depositions or statcments made by these witnesses. On the other hand, it relied
upon the affidavit ol one of its Assistant Attomeys who had rnet and examined thenr. Quite
obviously what the Assistant Attorncy deposed with regard to the statenlents made by C-l and

C-2 would have becn rejected in Pakistan as lrearsay evidencc. The leamed Magistrate could
no1 have therel'ore based his lindings with regard to the cxistence of a prima facie case against

Nasrullah l(han llen jra on this affldavit..."r7e

4.2.4.6 Scction 1O--Magistrate to report after enquiry
'l-his section relates to tlic conclusior.r of thc magisterial enquiry. Obviously, the enquiry

rcport rvill cithcr concludc that a prima lacic case has bccn made out against the lugitive

'" Supra note 154.

''* Supra note 150.

'''' Ibid. para I L
17



oll'cnder or such a case has not been made out. In the former case, the magistrate is required

to submit a report to the Federal Government to this eff-ect along with the written statement, il
any. submitted by the fugitive offcnder fbr the consideration of the Federal Government.'fhe

lirgiti',,c olfcndcr rvill be committed to thc prison to wzrit the orders of the Federal

(iovernment. IIowever, the committal is subjecl to any provision relating to bail.

On the other hand. il'no prinra lacic case is macle out, the magistrate is recluircd to clischarge

thc lirgitive o{Icnder and subnrit a repon to this effect to the Federal Government and it

scons to be the er-rd of the cxtradition proceedings, However, the Sind I{igh Court in

Irccleration of Pakistan vs. Mr-rhammad IIaris Flassan and others.ls0 held that the Fecleral

Govcrnntent can challenge such a conclusion by the enquiry magistrate. In lact, the Federal

Govcrnment approached the Sind Fligh Court in writ jurisdiction to challenge tl-re encluiry

rcport submittcd by the magistratc to the effect that no prirna facie case had been made out

against the lugitive olfender. 'l'he Court turned the writ petition into a criminal revision and

hcld that a revision petition under section 439 Cr.P.C is maintainable in I-{igh Court against

thc enquiry report. The reasons given by the Court for this decision are very interesting. The

Corrrt said that trndor seclion 13 of the 1972 Act the Federal Government has llull discretior-r

to clischarge a fr,rgitive offender even if the rcquisite conditions for extradition are satisfied,

convcrselv rvherc the Federal Covernment is o1'opinion that it is expedient to surrender the

lirgitivc ofl-er-rdcr and the opinion of the enqr-riry magistratc to discharge the fr-rgitive appears

to be pen,erse then only coursc opcn to the Iredcral Government is to challenge the opinion

recorcled by the enquiry magistrate.

On the other hand, the Lahorc High Court in Muhamn-rad Asim Malik vs. Anwar Jalil and

lour others.lsl held that no appcal or revision against the magisterial enquiry has been

providcd to any court or tribunal ir-r the Extradition Act, I 972. Tlte Court said:

"...Section l0 ol the Ertradition Act, 1972 has trvo limbs. Its first lirnb is that. in case the

Magistratc to rvhom the incluiry was entrustcd finds that no pritna lacie case was madc out in
supporl of thc recluisition, it is opcn to hinr to discharge the olfendcr and make a report to that
clfect to the Federal Govemrnent, and that is the end of it... From the report and the findings
in it, no appeal or revision has been providcd to any Court or Tribunal..."r82

-fhe contradiction revealed in the above discussed two cases still remains unsettled but the

f act is that the Extradition Act of Pakistan. 1972 does not contain any provision which

provicles a right of appeal against the magisterial enquiry.

r*" PL[) ]oo4 Karachi l l9
't'S,-rpra note l-18.

'3' Ibid. 295.
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4.2.4.7 Section I I --llemoval and delivcry of the fugitive offender
'fhc next section of the Extradition Act, 1972 talks about the removal and delivery o1'the

Iugitive oflender. l'his section applies if the Federal Govcrnment receives a report from the

cncluin, rnagistrate to the eflect that a prima lacie case has been made out against the fugitive

ol't-enclcr. [Jrrder this section thc Iiecleral Government is recluircd to consider the cnquiry

reporl and the writlen statement of the ligitive offender, il any. If alier objective

consiclcration the Fcderal Government is of opinion that the lugitive offcnder must be

surrendcrccl, it ma1, issue a \I'arrant fbr l-ris/l-rer surrcnder. l'he lvarrant will allow the custody

and rcr.noval of thc fugitive oft'ender and his/her delivery to a person and at a place mentioned

irr thc u'arrant. IIowevcr, this section also contains a proviso that the lugitive ofl-ender will

not bc delicvcrcd belore thc cxpiry o1-fiftecn days from the date o1'his/her custody under the

warrant. Scction I 1 states as:

"lf uporr rcceipt of'the rcport and statcnrent under clause (b) of scction 10, the liederal
(lovernnrcnt is of opinion that the lugitive oll-cnder ought to be sun'cndered, it may issue a

\\'arrarlt for thc cr,rstody and rcmoval of the lugitive oflendcr and for his de livery at a place and

to a pcrson to be narned in thc wamant:

Provided tlrat the fugitive ofI'ender shall not be so delivered until after the expiration of fifteen
days from the date he has been taken in custody under such warrant."

'fhe abovc stated section has been interpreted by the Supreme Court in Muhammad Azim

MaILl<-r,f-Goyglnmcnt of I'akistan and others.ls3 According to this interpretation thc Irederal

(iovcrnntcrrt has to take an ovcrall view ol'the entire proceedings and lbrm its own opiniort

rvith regarcl to the expedicncy of extraditing the lugitive oI1'ender. It should be noted that the

lirgitii,c ol'fender at this stage does not havc a right to bc hcard either personally or through a

rcpresentative by tlic Fcdcral (lovernrnent. Morcover, the Court explained that the opinion

exprcsscd b1' thc Irederal Government undcr section I I need not be a reasoned order like the

rcport ol'the enquirv magistrate or adjudication at tl-rc trial. I{owcvcr, it should be noted that

in an carlier petitior-r 'uvhcrcby the rvarrant issr.rcd under scction I 1 was challenged by the same

pctitioner it was argr-red. inter alia, on bchalf o1'the pctitioner tl-rat the opinion lbrmcd by the

Covcrnnrcnt to surrcncler the fugitive ol'fcncler was not obje ctive because the Fede ral

(]ovcrnrncnt did not consider the written statement submitted by the fugitive offender as an

opportunity of hearing was not provided.'8n l'his argument was supported by the wording of

thc rvarrant which made a relerence to the magisterial enquiry but not to the written

statcnrcnt.

'*tsupra note 154.

'*'[rl-[) I 9ti9 sc 469
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It rcacl as:

"...And u,hercas the Govcrnmcnt of Pakistan is of thc opinion, alter a proper Magistratc
l'.nquiry, that thc said Malik Muhanrrnad Saleem ought to be sunendered..."r85

In that pctition the Courl dcclarcd the warrant nr,rll and void. FIowever, the Cor"rrl did not givc

its opinion on the abovc argument of the petitioner rather the warrant was declared o1'no legal

ef'fl.ct because it mcntioned an offence other than thc offence for which surrender had been

clairnccl and the magistrate had subrnitted his report.

It is sLrbntitted that the u'ritten statcment must be objectively considered by the Irederal

(lovcrnrlcnt ancl a rcference to it must bc expressly madc in the warrant such as "...alicr a

propcr magisterial enquirl, and considerir.rg the writtcn statement submitted by the fugitive

o ('f 'cnclcr..."

It should be noted as rel-crrcd above that there is no provision in the Extradition Act, 1972

provicling a right of appeal against the magisterial enquiry or gettir-rg the order of thc f'ederal

(iovcrnntcnt uncler scction I 1 revicwcd by a highcr court. On the contrary, the extraditior-r

larvs o1'many other States cxpressly providc this right. In this regard, a re ference can be made

to thc cxtradition lar.vs o1'Australia, Canada and the United Kingdorn.

'l-hc rclcvant sections of the f:xtradition Act o1'Auslralia, 1988 are section 19 and section 21.

Scction 19 of this Act talks about determination of eligibility for surrender. According to

scction 19(9) if thc magistrate determincs that the person is eligible for surrender, the

rnagistrate shall, ir-rter alia, inlbnn the person that he/she may seek a review o1' the

magistrate's order u,ithin f ilieen days afier thc day on which the order in the warrant is n.rade.

Scction l9(9Xb) statcs as:

"Wlrcre, in thc proccedirrgs. thc rnagistrate dctcrmines that thc person is eligiblc lor sutr-cndcr

to thc extraclition country in relation to the extradition ol'flence or one or more o{'the
extradition ollcnces, the magistrate shall:

... (b) inform the person that he or she ma1,, within l5 days afler thc day on which the order in

the warrant is madc, seck a revicw of the order under subscction 2l(l)..'"
Sipilarlv. scction 21 talks about the review of the magistrate's order. According to

subscctior.t (l) o{'this scction il'thc niagislratc cletermines the pcrson eligible for sttrrenderthe

lirgitivc may within lllieen days afler thc day on which such determination is rnade apply lor

a rcvisv of this ordcr to the Federal Court or to the Supreme Court of the state or territory. A

sirnilar right is available to the extraclition country (requesting State) in case the magistrate

6lctcrrnines the person not eligible for surrender. Moreover, according to subsection (3) of this

section an appeal to the Full Court of the Federal Court lies against the decision of the

'*'Ibicl. para.2
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Ircderal Clourl or the Suprcme Court in the review petition. It is irrespective of the fact that

thc rcvicw petition u,as filcd b1, cither party. It should bc notcd that the appeal to thc lrull

Court lies only within filicen days altcr thc day on u'hich the revier,v petition is decidcd.

Scctiorr 2l (3 ) states as:

"...(3) l'hc person or the cxtradition country, rvhether or not the person or countly was the

applicant for review under subsection (l), may appeal to the Full Coufi olthe lrederal Court

fi'om the order of the Fcderal Court or the Supreme Cout1..."

Yct another appeal to the Fligh Court lies against the decision of the Full Cor.rrl if special

leavc is sor-rght liorn the I-ligh Court rvithin filteen days after the day on which the Full Court

gavc its clccision on an appeal under subsection (3). It is provided in section 2l(5) which

statcs as:

". (5)'l'lrc IIigh Court shall not grant special leavc to appeal against thc ordcr of the lrull
Court made on the appcal rcl'erred to in subsection (3) if thc application lor spccial leavc is

made more than l5 days alter the day on which the order olthc Full Court is made..."
'fhe Australian Act contains another similar provision in the fbrm of section 35. It should be

notcd. h<lu,ever. that section 35 applies only r,r,here the requesting State is New Zealand while

scction 2l applies in case ol'othcr requesting States.

Sintilarly, the lixtradition Act of Canada. 1999 contains a provision in the lbrm of section

3U(2) u'hich. inter alia, requires the judge to inlorm the fugitive olfender in case olan ordcr

ol'conrrnittal that hc/she has a right o1'appeal against the committal order. It states as:

".. (2) When rhc judge orders the comrnittal of a person, the judge shall inform thc pcrson

tlrat they will not be surrendercd until alter the expiry of 30 days and that the person has a

riglrt to appeal the order and to apply for judicial interim release."

An appeal against an order ol'committal, discharge or stay of proceedings lies under section

49 ol'thc Act to the Court of appeal ol'the province in which tl-re order was made. It should be

notccl. ho."r,c'u'er, that ila ground of appeal does not involve a question of law alone the appeal

clocs not lic n,ithout Ijrst obtaining the leave to appeal. Another important provision contained

in thc Canaclian Extradition Act, 1999 is scction 56. According to this section the Supreme

Court rnay def'er the hearing of an application lor leave to appeal or the hearing of an appeal

ll'or,r a decision of the Court of appeal on an appeal under section 49 or on any other appeal

in rcspcct of a matter arising under this Act.'l'he limit of delerral is until the Minister makes a

clccision under sectior-r 40 u'itli respect to the surrender o1'thc person. Finally, it is considered

cxpcdicrrt to make a relt'rencc to scction 57 ol'the Car-radian Act.'l-his scction talks about the

crclusive originaljurrisdiction ol'thc Court of appeal of thc province in wl-rich the person was

conrrnitted to hear and decide applications lbr judicial review of the dccision of Ministcr

tundcr section 40.
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It states as:

"(l) Dcspite the Federal Courts Act, the court of appeal of the province in which the

cornmittal of tlre person rvas ordered has exclusive original jurisdiction to hear and deterrninc

applications lor iudicial review under this Act, made in respect of the decision of'thc Minister

Lrnder section .10. . . "

As tur as thc l:xtradition Act of the United Kingdon-r, 2003 is concerned it contains various

provisions which providc a right of appcal. A relcrencc in this regard can be ltlade 10 section

26 which provicles such a right to the person in whose respect the appropriate judge has

ordered extradition to a Category I territory, Such a person can challenge the order of the

appropriatc judge in the High Court by way of an appeal on a question of law or lbct. Section

26 statcs as:

"(l) Il thc appropriate judge orders a pcrson's extradition under this Part, the person ntav

appcal to the lligh Court against tlre order.
... (3) An appeal under this sectron may be brought on a cluestion ollaw or fact..."

A sinrilar provision is cor-rtaincd in thc lbrm of section 28 which gives a right of appeal to the

authority whicli issued Part I warrant in case the appropriate judge orders the person's

discharge at the extradition hearing. Under section 32 of this Act an appeal to the House of

Lords lics against the dccision of the High Cor-rrt if a leave to appeal is grantecl by the High

Court or 1he Llousc o1- Lords. Section 32(4) provides the grounds on which leave to appeal

can be granted. According to this provision a lcave to appeal will only be grantcd if the High

Court ccrtilles that therc is a point of larv of general public importance involved in the

clecisior-r or it appears that a point is involved which ought to be considered by the House of

Lords. If the IIigh Court refuses leave to appeal, the House of Lords can be approached to

obtain such a leavc within 14 days starting with the day on which the I-ligh Court refused

leavc to appcal. Section 32 stales as:

-'(l) An appcal lies to the House of Lords lrorn a decision of the High Court on an appcal

unclcr scction 26 or 28.

... (3) An appcal undcr this scction lies only rvith the leave of the High Court or the Ilouse ol
I-ords.
(4) t.eave to appcal under this section must not be granted unless-
(a) the Iligh Court has cerlified that therc is a point of lar.v of general public importance

involved in the dccision, and
(b) it appears to the courl granting leave that the point is one which ought to be considered by
tlre ljouse of L,ords.
... (6) An application to the House ol Lords for lcave to appeal under this section mitst bc

rnade before the cnd ol'the pennitted period, rvhich is l4 da1,s starting with the day on r.vhich

the I-ligh Courl reluses leavc to appeal..."

Similarly. Part 2 ol- the I:xtradition Act ol- the United Kingdom, 2003 which regulates

extradition to Category 2 territories contains provisions which provide a right of appcal to the

lJigh Court and, witl-r leave to appeal, to the I-louse of Lords. According to section 92 of the
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Act i{'rlrc appropriatc judgc sends a casc to thc Secretary of State lbr his/hcr decision if the

pcrson is to be extraditcd, the judgc must, inter alia, inlorm that person that he/she has a right

of appcal to the I-ligh Court. It should bc notcd, however, that if an appcal is preferred to the

IIigh Court, the Court will not hear the appeal until the Secretary of State has given his/her

dccision. Under scction 114 an appeal to thc IIouse of Lords lies against the decision of'the

IIigh Court undcr similar conditions as discusscd above with regard to section 32.

4.2.4.8 Section 12--Discharge of pcrson apprehendcd if not surrendercd

within two months

Scction l2 of the Ilxtradition Act of Pakistan , 1972 provides for the discharge of persons

apprchendcd if not surrendered to the requesting State within a certain specified time

r-ncntionccl in this scction. l'his section can be invoked by a fugitive offender or on his/lier

bchalf il'the lollowing conditions are lulfilled:

i: thc lugitive ofl'cnder has becn taken into custody to await hisiher sltrrendcr to thc

rccprcsting State:

ii: thc lirgitive olfender has not bcen conveycd out of Pakistan within two months alter sucl-r

comrnittal;

iii: thc lugitivc ollcndcr has infonr-red the Federal Government by a reasonable notice that

hc/shc irltcncls to approach thc IIigli Cottrt lbr his/her discharge.

II'thc abovc cor-rditions arc satislted the IIigh Court on an application under section 491

Cr.l).(l b1'or on bchall ot'thc lr.rgitivc oll'endcr may'ordcr his/her discharge. I:lowever, tl-rc

lrligh Court will not make such an order if the Federal Government succeeds to show to the

I-ligh court sufficient reasons lor the delay and that the fugitive offender should not be so

discharged. Section l2 states as:

"lla lugitive o[l-cnder u,ho, in pursLlance of this Act, has been takcn into custody to await his

surrender is not r.:onve1'ed oLrt of Pakistan within trvo mortths after such cornmittal, the IIigh

Court. upon application madc to it by or on behalf of the fugitive olfender and upon proof that

rcasonablc noticc ol' the intcnlion to make such application has been given to the Federal

(lovernnrent. rnav ordcr such prisoncr to bc dischargcd unless sufficicnt cause is shorvn to thc

contrarY."
'[-[c abovc stated scction has been interpreted by the Supreme Court of Pakistan in

Muhammad Azim Malik vs. (iovernmcnt o1-Pakistan.l86 In this case, the court said that the

expression "qfter such contmittul" refers to a particular committal earlier relerred to in

scction lO(bxiii) of thc Act. l-his cxplanation by the Court, thcrefbre, implics that thc lrcdcral

(lovcrnnrcnt is not only rcquircd to issr.rc a warrant under section I I of the Act br.rt also to

'*t'Supra note I 54.
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convcy the lugitive ol'fender ou1 of Pakistan within two months from the date of comniittal. It

is intcrcsting to note, hou,er,'cr, that thc l,ahore IIigh Court in Mst. Akhtar Malik vs.

l,cdgrirtion of I'akist 'e others.r8T discr-rssed the efI'ect of a warrant issucd under

scction ll of the Ac1 by the Fccleral Govcrnmcnt beyorid the limit of two months. The Court

lield that section 12 of the Act is no1 mandatory in nature and, therefore, even if extradition

orclcr is not passed within tu.o months lrom the date o1'committal, it will not make any

clillcrcr.rcc, ar-rcl the order will remain larvtul.'*t The Cor.rrt relied for this interpretation on the

principlc enshrined in Article 254 of thc Constitution of the Islamic Republic of Pakistan,

1973 which reads as:

"Whcn an),act or thing is rcquired by the Constitution 1o be done within a particular pcriod

and it is not done within that period, the doing of the act or thing shall not be invalid or

othenvise ineffective by reason only that it was not done within that period."

It is subrnittcd that the personal liberty of an individr"ral should not be curtailed by abuse of

proccss. 't'he right not to be detained and restricted in personal liberty without due process of

law is a very valr-rable right and thc courts are expected to protect this right. fhe law

containccl in scction 12.for the sake olargumcnt, may not be mandatory br-rt the reason given

by thc Cour[ sccms to be absurd as it neglects the whole law of limitation. Article 254

pror.icles lor any act or thing required to be done by the Constitution only and not by any

othcr larv. It is a vcry useful and intelligently drafted article. Article 224 paragraph 1, for

examplc, provides that a gencral election to the National Assembly or Provincial Assembly

shall bc held within a pcriod of sixty days imrnediately following the day on which the term

o1'thc Asscnrbly is duc to cxpire, [n the absencc of Article 254,if the general election is held

after sixty days as n.rentioned in Arliclc 224, lhe whole election could have been dcolared

void. Flor,vever, Article 254 expressly provides that the general election would be valid even

il it was held beyond the time specified in Article 224.

On thc other hand. il'a person gets convicted and is sent to jail for a certain period, it lvould

bc hardly justified on the part of the Governmenl to keep that person in jail after hc/she

complctcs hisiher tcnn of sentence. 'fhe Government by invoking Article 254 cannot keep

that pcrson in jail arbitrarily.

't'Supra note I 74
r8* tbicl, para 17.
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Finally. 1'or the sake of comparison a reference to sections 35,36,99, 117 and 118 of the

[]xtradition Act of the United Kingdom,2003 is made here. Section 35 of this Act provides

that il'the appropriate jr-rdge has ordered the extradition of a pcrson to a Category 1 territory

against which no appeal is lodged, the person must be extradited before the end of the

rccluired pcriod rvhich is tcn clays starting with the day on which the judge madc the order.

IIowcvcr, the.iudge and the authority which issued the Part I warrant can agree to a later date

in w'hich case the required period is ten days starting with the later date. The most important

provrsion contained in tl-ris section is in the lbrm of subsection (5). It provides that if the

pcrson is not extradited belbre the end of the required period and he/she applies fbr his/her

discharge, the judge must discharge him/her unless reasonable cause is shown for the dclay.

Similarly. section 36 provides that if the appropriate judge has ordered the extradition of a

person and this decision is upheld in the appeal proceedings. the person must be extradited

bcfbrc the end of thc required period. It further provides that if the person is not extradited

bclbrc thc end of the said period and he/she applies for his/her discharge, the judge must

order thc discharge unless reasonable cause is shown for the dclay. Section 35 statcs as:

"( I ) 
-l'his 

section applics il
(a) thc appropriate judge orders a person's cxtradition to a category I tcrritory under this Part,

and
(b) no notice ol an appeal under section 26 is given before the end of the period pennitted

uncler that section...
(3) 'l'he person urust be cxtradited to the catcgory I territory before the end of the required

pcriod.
(4) 'fhe required period is-
(a) I 0 days starling rvith thc day on rvhich thc judge nrakes the order, or
(b) il'the judge and the authority rvhich issued the Part I warrant agree a later date, l0 days

starling with the later date.
(5) If subsection (3) is not cornplied rvith and the person applies to Ihe appropriate judge to be

discharged thc -judge lnust ()rcler his dischargc, unlcss reasonable cause is shown lor thc

clclay, . . ''

Scctions 1 17 and 1 18 are analogons to those discussed above. 'lherefore, they need not be

discussed separately. Flowever, it should bc noted that the required period for the extradition

of a person to a Category 2 tcrritory is trventy eight days starting with the day on which the

Secrctary of State makes tl-re order of the extradition if no appeal is lodged against the order.

Moreovcr. there is no provision in these scctions under which the Secretary of State can agree

witl"r thc authority who issucd a Part 2 warrant [br delaying the extradition.

ljinally. scclion 99 of the Ac1 provides that if the appropriate judge sends a casc to the

Secretary of State for his/l-rer decision rvhether the person is to be extradited, the Secretary

must w,ithir-r two months starting with the appropriate day make an order for the extradition of
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thc person or his/her discharge. l'his section fr"rrther provides that if the Secretary does not

makc such an order within the required period and the person applies to the High Court lor

discharge. the Court must order his/hcr discharge. However. the Secretary of State before the

er.rd o[-the required period can apply to the Iligh Court for an extension of the required pcriod

r.rpon r.r'hich the Court can cxtend the recluired period. Section 99 states:

"(l) 'l'his section applies if
(a) thc appropriatejudge scnds a case to the Secretary olState under this Parl for his decision
rvhether a person is to be cxtraditcd;
(b) rvithin the required period the Sccrctary of State does not rnake an order for the person's

extradition or discharge .

(2) If the person applies to thc Iligh Court to be discharged, the cout-t must order his

d i scharge.
(3)'lhe required period is the period of 2 rnonths starling with the appropriate day.
(4) If before the requircd period ends thc Secrctary of'Stale applies to the High Court for it to
be extended the High Court may make an order accordingly; and this subsection may apply
rnore than once."

It shoulcl be noted that according to subsection (2) of the above stated section, it is mandatory

lbr the lligh Court [o dischargc the person and this provision does not provide for refusing

the discharge if sutficient reasons are shown fbr the delay.

4.2.4.9 Section l3--Powers of the Federal Government to discharge fugitive

offender

fhis section of the Extradition Act of Pakistan, 1972 conccrns the powers of the Federal

(lor,crnnrcnt to discharge a lugitivc oI'fendcr. According to this provision the Federal

(lovcrnment has full cliscretion to stal' or canccl the extradition proceedings against a fugitive

ollbnder at any time if it appears to the Federal Government that the request has not been

made in good faith or the surrender would not be in the interest of justice or the case is of a

trivial nature or it would be unjust or ir-rexpedient to surrender the concerned person. If the

liederal Government lor any of the above stated reasons decides to stay or cancel the

cxtraclition proceedings, it may direct to cancel any summons or warrants issued under the

z\ct and clischarge thc fugitive o1' nder if he/shc is in cr"rstody. Section l3 states as:

"llit appears to the Federal Govcrnrnent that by reason olthe trivial nature of the case or by
reason of the application for the surrendcr of a fugitive oflendcr not being made in good faith
or in the interest ol' justice or lor any olhcr reason it would be unjust or inexpedient to
surrender the fugitive offender, it may, by order, at any time stay the proceedings under this
nct against hirn and direct any summons or warrant issued under this Act, to be cancelled and

the fugitive offender, if lrc is in custody or undcr detention. to bc discharged."
'fhe Lahore High Court in Mtrhammad r\sim Malik vs. Anwar Jalil.r8e explained the above

stated scction. According to this explanation the Fedcral Government is under no obligation

to surrcnder a fugiti','e ofl-cnclcr to a 'freaty State even whcre the requisite conditions for

'"'Supra note 148
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cxtraditiorr are satisfied. The lrederal Government has full discretior-r in the mattcr as provided

irr scction l3 ol'the Act.

4.2.4.10 Section 14--Simultaneous requisitions
't'hc last section of Chapter II is section 14 which provides that if the Federal Government

rcccives an extradition recluest for the surrender of a fugitivc offender from more than one

'l'rcaty State, the Government has discretion to proceed with any request it thinks ht

corrsiderir-rg thc circumstances ol'the case.

,1.2.5 CHAI'TEII III-SURITENDtrR TO PAKISTAN OF

PEII.SONS ACCUSED OF EXTRADITION OFFENCES

This Chapter consists of three scctions and it contains provisions regarding the second lype of

application of the 1972 Extradition Act, that is to claim extradition of fugitive offenders to

I)al<istan lrom a State with which Pakistan has extradition relations.

'l-hc llrst section of' this chapter talks about the reqr.risition for surrender ol persons to

Pal<istan. 'fhis provision is analogous to section 6 of this Act which has already been

discussed above so it need not bc discussed separately.le0 Similarly, section 16 provides lbr

thc principle of speciality r.l,hich has also bcen discussed above.lel Therefore, the only section

dcsired to be discussed here is section l7 which provides lor the return of persons who have

bccn surrenderecl to Pakistan.

4.2.5.1 Section 17--Iteturn of the pcrsons surrendercd to Pakistan

z\ccording to this scction if a person is surrendersd to Pakistan in response to an extradition

rcclucst. tl-re Federal Government may at i1s own cost arrangc for hisiher return to the State

which surrendered him/her if he/she so requests in either of the following cases:

i: the proceedings against that person are not initiated within six months starting from the day

on rvhich he/shc arrivcd in Pakistan;

ii: tlic person is acclr.ritted or discharged on hisiher trial for the extradition olfence.

4.2.6 CHAPTER IV--MISCELLANEOUS
-l'his 

Chapter consists ol seven sections. However, the only scction desired to be discussed

hcre is section 19 whichtalks about release ol-persons arrested on bail.

r"'' Scc J.l.J.l abovc, 71.
r"r Scc 2.2.3 above. 22.
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4.2.6.1 Section 19--Ilelease of persons arrested on bail

According to this section the lugitii,e otfender shall be deemed to be accused or convicted of

the exlradition ofl'ence in Pal<istan and the provisions ol thc Code of Criminal Proccdure,

1898 rclating to bail shall be applicable in his/her case. Moreover, this section provides that

the rnagistrate bcfore whom tl-re fugitive offender is brought after arrest shall have the powers

and jLrrisdiction of a Court of Session. Section 19 states as:

"l'he provisions of the Code of Criminal Proccdure, 1898 (Act V of 1898), relating to bail

shall apply,to a l'ugitive of'fender arrested or dctained r-rnder this Act in the sanle manner as

thcy u'ould appl."- il- hc wcre accuscd of conrrnitting in Pakistan the oflence of rvhich he is

accuscd or has been convicted; and in relation to such bail the Magistrate before wlrom lre is

brought shall have, as lar as may bc, the sanre powers and jurisdiction as a Court ol Sessiott

under that Code."

Onc could find only one rcported case ir-r ll'hich a bail matter under the above stated scction

hars bccn discussecl and clccided. The Sind High Court in Sami Nasir Hussain vs. the State.re2

refused to _erant a bail to the fugitive off-ender where the magisterial enquiry was still pending

and a prirna facie case had not been made out against the fugitive when he applied for the

bail.'t'hc Court gavc very surprising rcasons lor rejecting the bail application as far as it held

that thc lugitive ofl-ender rvas w,anted lbr a trial in the llnited States of Arncrica and thcre rvas

r.ro guararntcc that i1- bail was grantcd to him, he would go and appcar before the trial court in

the U.S.A.

The bricf facts of this case are that an cxtradition request had been receivecl by the

Governmcnt of Pakistan lrom the U.S.A. for the surrender of the fugitive offender, Sami

Nasir Ilussain. rvith respcct to an oflbnce undcr section 1343, Article l8 of the U.S. Code.

'l-he allegations argainst the lugitive ollender u,ere that he defrauded a U.S. bank to the extent

of 1.6 million dollars. 'l'his oft'cnce was punishable with five years imprisonmcnt and llne.

In pursuancc of the extradition request the fugitive oflcnder got arrested and was produced

belorc an enquiry magistrate under section 7 of the Extradition Act, 1972. The lugitive

olfendcr during the enquiry proceedings applied for a bail to the enquiry officer as the

extradition offence was not punisliable with death or imprisonment for life and it did not fall

in the prohibitory class. 'fhe rlagistrate, howcver, refused the bail application. This clecision

of thc magistratc u'as challenged in tl,e Court of Sessions which upheld the magistrate's

dccision. 'fhercaftcr, the fugitivc oI'fcncler approached the Sind I-ligh Court br"rt without

success. 'l'he High Court hcld that:

"...'lhis is not a case r.vhere he (the fugitive offender) has to appear before the Court in

Pakislan but if bail is granted he has to appear before the Court in the LJ.S.A ... ordinarily the

,'', l9ti.l pCI{LJ l_s,5 j Karachi.
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bail has bcen grantcd by the Superior Courts even rvhere huge amount is involved in sotue

case but this is an exception where not only huge amount is involved but the applicant is a

national of'America and if it is found proper by the authorities he has to be transporlcd. 1-here

is no guarantee that he rvill go and appear in the Court of U.S.A, therefore, this is a case ol
.*..ptio, u,here discretion to grant baii cannot be exercised in favour ofthe applicant..."lei

It shor-rlcl be notcd that the Court in the above discussed case could not diflerentiate betrveen

thc arrcst lbr enquiry and the arrest lor surrender and removal of the fugitive oflender frorn

[)akistan. In the former case. the lugitive oftender is brought before an enquiry/ magistratc so

that hc/she could ascertain whether a prima lacie case is made oLIt in supporl of the requcst.

While in the latter case, the purpose of the arrest is to surrendcr the lugitive offender to the

reclllcsting State as a prima facie case is made out and the Federal Government under section

I I o1. thc Act consiclers it cxpedicnt to hand over the custody of thc fugitive offender to the

reclucsting State. It is in this case that the fugitive offender is brought belore the trial cottrt in

thc recluesting Statc. It is suggested that the courts shoulcl take a lenient view in the lormer

casc rvhile in the latter casc a bail can still be granted upon relativciy strict conditions'

lrinally. lor the sake of comparison it would not be out of place to make a ref-erence to section

72$)(a) ol.the uxtradition Act of the United Kingdom, 2003. According to this section even

a constable oan grant a bail to the fugitive offender who is arrested to be brought beforc a

.judgc lbr cxtradition l-rearir.rg. It states as:

,'( 
I ) 1'his section applies il a person is arrested under a warrant issued under section 7l " '

(3)'lhepersonrlustbebrouglrtaSsoollaspracticablebeforetheappropriatejudge.
(4) tlut subscction (3) docs not apply if:-
(a) thc person is granted bail by a constatrlc folloiving his arrest ""

4.3 Disguised Extradition
'fl-re last thing desired to be discussed in this chapter is if there is any other legal method

avairablc otrrer than extradition to bring the fugitive ofl'enders into the State which has

.j uriscliction over thcm.

Ilc{orc thc abovc stated question is answerecl, it is important to note that the FIigh court in

Mir Air,al Ka,si vs.'l'he Statc.re'l observed that mere illegal manner of arrest and production

,r- an accuscd berore a compctent court would not affect the validity of the trial. This

principle has been applied frequently in the United States of America' In Ker vs' Illinois'res

lbr cxar-nple, the accused was kidnapped from Peru and brought to thc United States to face a

cr.inrinal trial. 'fhe court held that juriscliction ol the court could not be challenged on the

basis of irlegal manrer of arrest and production of the accused before the cour1. Similarly, in

'"t tbici. parttT.

''' r998 PCITLJ lo97 Lah.

'" r r9 u.s. 436 ( 1886).
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l:rtsbje_vlJ'ili,." te0 this prirrciple u'as realllnned. I:r'en Mir Aimal Kansi was kidnapped

lionr Pakistan and brought to America to lace a trial. IIe got convicted there and sentenced to

clcatl-r. 'l'he manner by which he ,uvas brought to the jurisdiction o['the court was considered

irrelevanl. It is on the basis of this principle that proper extradition procedure is abandoned

and the ftrgitive ollbnders are kidnapped to be brought belbre a court which has jurisdiction

ovcr thcm.

Anothcr comlnon practice in this rcgard is to deporl an individual to a particular State wherc

hclshc is arrcsted to be brought belbre a court. In an English case, I{ vs. Florsc t'erry Road

Mergistrates' Clourt. cx p Bennett.leT for examplc, the defendant, Bcnnett, was a New Zealand

citizer-r who had allegedly committed criminal offences in connection with the purchase of a

liclicoptcr in England. In order to avoid prosecution, the dcfendant had fled to South Africa.

'l-hc lr.nglish authorities instead ol'maliing extradition arrangemcnts for lJennett's surrender

asl<cd the South Aliican police 1o arrest the dcfcndant and deport him to Ner,v Zealand via

Ilcathrow,so that he coulcl be arrestccl by Ilnglish policc at Heathrow.'fhe defendant got

arrested at Heathror,v according to the plan. FIe was brought before a stipendiary magistrate

who committecl him lor trial. The delendant applied to the Divisional Court for a revieu'of

thc magistrate's decision. The Court held that it had no jurisdiction to inquire into the

circun-rstzu-rces by u,l-rich the deferrdant had been brought ir-rto the Court. However, Bennett

\\'as sLlccessful in corvincing the IIouse of Lords, in appeal, that the proceedings against him

shoLrld be slayed on ground that he had been illegally brought before the magistrate' The

IIousc of Lords held tliat a court had a duty to protect the n-roral integrity of criminal process.

It had bcen established in administrative law that the judiciary had the power to review the

executive action likewise in the field of criminal law if it came to the knowledge of the court

that thcre hacl becn a serious abuse of executive power. the court would express its

disapproval by refusing to act upon it. Lord Gril'llths, one of the Law Lords, said:

"...1'hc.jucliciary must accept a responsibility lor the t-naintcnance ol the rule of larv that

embraces a tvillingness to oversee executive action and to rcluse to countenance behaviour

that threatcns cither basic htttltall rights or the rule of law...''leB

Sirnilarty. in New Zealand the Court ol'Appeal in R vs. Flartley.ree disapproved thc illegal

mcthod of extradition and declarcd that it could threaten the whole concept of freedom in

society.

'"" 3,r2 tJ.s.519 (1952)

""119931 i wt.R 90.

"'* Ibid. l04.
"'";19781I NI-l{ 199.
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On the basis of thc above discr"rssed cases, it is submitted that the rulc ol law, licedorn in

socicty and thc intcgrity ol'crinrinal proceedings arc not scconcl to prosccution ol.culprits. It

is. thcrclbre. concludcd that cxtradition is thc only legal method by which fugitive ol'lettders

shoulcl bc brought to justice. N4oreovcr, it is a basic right of every individual to be dealt in

accorclance with the law. Article 4 of the Constitution of the Islamic Republic of Pakistan,

1973. lbr example, provides protcction of law to every citizen of Pakistan wherever he/she

rnay bc ancl to cverv othcr pcrson who is in Pakistan. According to this Article. inter alia, no

action dctrirnental to life and liberty ol'a pcrson can be taken but in accordance with thc law.

'l-his z\rticle statcs as:

"(l) Io cn.jo1'the protection of law and to bc trcatcd in accordance with law is the inalienablc
right of'cvcrl citizcn, rvhercver he may bc, and of evcry other person for the tirne being rvithin
I)akistan.
(2) In particular--
(a) no action dctrimcntal to the lifc, libcrry, body, reputation orproperty of any person shall bc

taken cxcept in accordance with law..."

Ilcsiclcs thc above statecl Article, Article 9 o{'the 1973 Constitution provides that no pcrson

shallbe dcprived ol-lile or libcrty save in accordance with larv.

On the basis of this cliscussion. it is sr"rbmittcd that those w'ho kiclnap any firgitive oll-endcr

ll"orl I)akistzrn conrnrit an of{'ence under scction 360 of the Pakistan Penal Code, 1860. Such

pcrsons must be bror"rght to justice. In this context, a relbrence can be made to an article,

I:xtradition ol- Governrnent Agents as a Municipal Law Remedy fbr State-Sponsored

Kidnapping, by Mr. .leffiey .1. Carlisle. In this article, the author points out that where the

govcrnrrcnt olficials bring a lirgitivc offendcr before a collrt by kidnapping him/her from

anothcr Statc, they not only violate the intcrnational law but also the municipal law ol'that

Statc. In such a casc if thc cxtradition ol'thcse governmcnt olficials is claimed. the courts

must trcat thent as ordinary persons and they cannot benefit fiom sovereign immunity.2oO

-[o conclude this cliapter it can be said that the procedure of extradition varies sharply from

one jurisdiclion to another. l-his in result leaves the lugitive off-enders with different rights

and procedr-rral sal.eguards in different Statcs.'l'hcrelore. in order to determine thc rights and

proccclural safcguards available to fugitive ol'f'enders it is necessary to study and analyzc the

cxtraclition law'of a particular State.

'n''Jefiiey J. Carlisle, "Extradition of Government Agents
l(icinapping," Califonria I-aw Rcvierv, Vol. 81, No. 6(Dec.,

lru.lr1at qg,$Abl_e/lS0957 (accessecl Apr. I0.20I I).

as a Municipal Larv Remedy for State-Sponsored

1993), r54l-1586.
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A stucly of this chapter shows that the extradition law of Pakistan lags far behind in protccting

thc basic riglits of fugitive offer-rdcrs and providing them procedural safeguards. Section 5 of

the Irxtradition Act, 1912. for example. does not contain sufficient provisions which may

protect thc lugitive oll'enders lrom torture, cruel, inhuman or degrading treatmcnt or

punishntcnt in the reqLresling State. Similarly, it does not guarantee a fair trial for the ftrgitive

in the rcqucsting Statc on surrender.

Moreol'er, the involvement o1'judiciary in extradition proceedings is essential in most States

o1'the world. 'l'his Act. horvever, does not contain a clcar and exprcss provision in this regard

thor-rgh scction 7 talks about thc involvement of judiciary. Likewise, sectiot-t 8 does not

providc fbr the production o1' cvidencc to prove that the fugitive olfender cannot be

surrendcrcd bccausc onc or more grolulds lor refusing the extradition apply. Abovc all, tl'ris

Act docs not provicle any right of appeal against any order made under this Act. This leaves

the fugitive offenders with least procedural safcguards.
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CHAPTER V

5. CONCLUSION

Slatcs have every right to punish the crirninals rather it is a duty of every responsible Statc to

cnsurc tl-rat criminal justice is aclrlirristered in such a rvay that crime is eliminated or at least

minimized in the society. In this regard. extradition has played a very important role in situations

wherc thc persons accused or convicted of serious criminal off'ences escape from the jurisdiction

of thc State where they can be brought to jr"rstice. Since one of the objectives desircd to be

achieved by the proper administration of criminaljustice is the protection of human rights, States

havc rcalizcd that thc rights of the lugitive olfenders must also be respectcd and they shoLrld be

proviclecl sLr{llcient procedural safbguards in the determination of their surrender or dischargc.

In casc of an exlradition reclurcst fbr the surrender of a fugitive oflender, the rnr-rnicipal

extradition law of the requested State determines the rights of the fugitive oflender and

procedr-rral safeguarcls available to lrirn/lrer in the determination of the request. It is, therefore, the

nrunicipal exlradition larv rvhiclr plays a key rolc in the proper adrninistration ol'criminal.iustice

on one hand, and thc protection of basic hurnan rights of a fugitive olferrder and providing

hirl/hcr procedural safeguards on the other. IIowever, a sludy of the preceding chapters

cspccially chapter number 4 revcals that thc Ilxtradition Act o1'Pakistan, l972lags lar bchind in

provicling sulficient procedural sat-eguards to the fugitive olfenders and protecting their basic

human rights. l-he Government ol Pakistan, therelbre, owes a duty to international community to

incorporate sufficient provisions irr the Extraclition Act, 1972 which better protect the human

rights ol'Iirgitive of{-cnders and provide them proccdural safeguards.

Moreovcr. tlre people of Pakistan desire to prospcr and attain their rightlul and honored place

anrongst 1hc nalior-rs o1- the world and make thcir full contribution towards international peace

and progress and happiness of hurnanity- a goal they have set I'or themselves in the ConstitLrtion.

It is subrnitted that the above stated goal can hardly be achieved without respecting and

prornoting human rights. Sirnilarly, the laws which restrictthe liberty and frcedom of movcment

ol a pcrson such as the Extradition Act. 1972 nrust conlain enougl-r proccdural safbguards and

human rights provisions that this fundamental right of a person cannot be abr"rsed. The

Gclvernntcnt of Pal<istan is, therelbre, under a Constitutional duty as well to incorporate
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satisfuctory human rights provisions and procedural safeguards in the Extradition Act, I972.ltis

so because the States which better protect and promote human rights are considered more

civilizecl and enjoy an honored place amongst the nations of the world.

'f'lre lbllorving section suggcsts somc rccorxnrendatiorts to improve the Extradition Act, 1972 so

tlrat this Act rnay also provide lbr sulficient procedural safeguards and human rights.

5.1 Recommendations to Improvc the Extradition Act, 1972

5.1.1 Section 5

l-he first recommenclation is proposed about section 5 of the Act. As discussed above,2or this

section consists of tu,o sub-seclions; sr"rb-seclion I talks about liability of fugitive ofl-enders to be

apprel-rcnclcd and surrendered rvhile sub-section 2 provides seven grounds for refusing

extradition. It is subrnitted that the grounds lor refusing extradition generally protect the basic

rigl-rts ol'a ILrgitive o1'ltnder. 'l-he Icgislature should express its clear intention to protect these

rights. It is. therefore, proposed that the grounds 1'or refusing extradition should be provided in a

separatc section with a separate title such as, for example:

5-A Grounds l'or Refusing Extradition

Irxtraditiorr shall not be granted in any of the follou,ing circumstances:

(a) . ..

Moreover. the sccond ground lbr refusing extradition providcd in section 5(2Xb), inter alia,

provicles thal a l'ugitive offender shall not bc surrendered if the oflence in respect of which

his/her surrender is clairned is not purrishable with death.20' It is suggested that this provision

should be amended to exclude the death penalty from it. Rather, the surrender should be rnade

corrclitional upon satisfactory assurances I'rom tlie requesting State that the fugitive ol'fender, if
surrcndered, rvill not be executecl.

Irurtherrnore, tlre seventh ground provided in section 5(2Xg) talks about discrirnination and

nrcntions Ibur bases of discrirnination w,hich are raoe, religion, nationality or political

opinions.l(':i It is suggestcd tlrat the bases of discrimination slTould not be limited to only those

provided in this provision. Rather. this provision should be amended to include other bases of

:"1 
Sce '1.?.4.1 above,64.

r"r Ibid.

t"r lbid.
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discrirlination such as thosc mentioned in section 44(lXb) of tlic Extradition Act of Canada,

1999 or alternativcly a general plirase such as "other statLrs" as used in section 7(c) of the

Extradilion Act of New Zealand. 1999 which r.vould include any form of discrimination should

be inclrrcled in the 1972 Act.2oa

Moreover, it shor"rld be noted that section 5(Z)(g) of the 1972 Act only talks aboul the refusal of

surrendcr r,vhere the lugitive might be prejudiced at his/her tria[ or punished, detained or

restrictccl in lris/her pcrsonal liberty'on account of any o1'the reasons mentioned in this provision.

It. horvcver, does rrot oonsider thc possibility o1'claiming the surrendcr ol a fugitive offendcr

purporteclly in respect of arr extraclition ol'fencc but actually for the purpose ol prosecttting or

punishing him/her by reason o1-his/her race. religion, nationality or other bases of discriminatiorr.

'l'hcrclore, to ref use surrencler in such a case an additional ground (h) for refusing extradition

shor"rlcl be provided in the Act.

ljinatll'. it is suggestecl tl.rat at least three additional gror-rnds lor relusing extradition shor"rld be

provicled in the 1 972 Actas cliscussed above,20s1'hese are:

(i) iithc ollence in respect of rvhich surrender has been soughl is an offence under the military

larv onlv but not an ollbnce under the ordinary criminal law of the requesting State;

() il'he/she l-ras beer-r or would be subjected to lorture or cruel, inhuman or degrading treatment

or punislrment in the requesting State;

(k) ii hc/she has becn convicted in the rcquesting State in absentia rvithout having sufficient

notice of-the trial or opportunity' to arrange fbr a del-ense ancl has not or will not liave the

opporturrity to have a retrial or (on appeal) to a rcview amounting to a retrial or if heishc has not

or rvoulcl not receive the rninimum guarantees in criminal proceedings as contained in the

International Covenant on Civil and Political Rights, article 14.

5.1.2 Section 7
'l'lre seconcl proposed reconrmenclation is about scction 7 of thc 1972 Acl.As discttssed above,tt'6

this sectior-r tall<s about the order ol'the Fecleral Governmcnt to a Magistrate of the I'irst class to

enquire into the extradition ofJbnce in respect of rvhich surrendcr of the fugitive has becn

clairnecl. Although it lias bcen submitted that an enquiry under this section is mandatory, al'l

,,,,, Ibid.
tt'-' Ibicl.
:')t' See 4.2.4,3 above,72
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allcltclmcnt in this scction is proposcd so that thcre remains no doubt about thc mandatorv l)ature

ol'tliis provision. In this context. the lollowing proposed provision may be introduced in the Act.

"7( I ) Whcre a rcqr.risition is nrade under scction 6, the lrederal Government may, if it thinks Ilt.

issr-rc zr ccrtillcate that the requisition is admissible.

(2) llthe Federal Covernmcnt issues a certificate under sub-section (1), it shall order to enquire

into tlre case to any Magistrate of the first class who would have had jurisdiction to enqr"rire into

thc cxtradition ofl-encc to which thc reqr-risition relates if it had been an oflfence comrnitled within

thc local limits o1- his.jurisdiction."

5.1.3 Scction 8

As notcd carlier,r0T section 8(2) ol'the 1972 Act, inter alia, talks about the evider-rce wlrich rnay

bc produced on behalf of the lugitive offender to show that the offence in respect of which

cxtradition is requestcd is an offerrce of a political character or it cannot bc termed as an

extraclition olfcnce. It, howcver', does not talk about the production ol'evidence to prove that the

fugitivc of'fendcr cannot bc surrcndered because one or more grounds for rcfusing an extradition

reclrrcst contained in the 1972 Acl apply. It is, therelbrc, suggested that section 8(2) rnay be

anrcrrclcd to protcct thc rights ot-lugitivc oflenders by thc lbllowing proposed provisiorr.

''...(2)When the fugitive offencler appears or is brought before him, the Magistrate shall enquire

into thc case in the same manner, and have the same jurisdiction and powers, as nearly as may

bc. as il'the case were one triable by a Court of Session and shall take such evidence as may be

proclLrccd in sr-rpport of thc rccprisilion and on behalf ol' thc fLrgitive ofl'cnder, inch"rding any

cviclcnce to shorv that the ofTence of ivhich the Iugitive offender is accused or alleged to have

becn convictcd is not an cxtladition ol nce or any o1' the grounds for refusing extradition

cor-rtaincd in this Act applies or there is some other legal bar to extradition."

5.1.4 Section 12

As statccl earlier,208 this sectiorr provides lor the dischargc of persons apprehended il'not

surrcndcred to tl-re rcquesting Statc within two months liont the date of committal. -l'he Iligh

Clor-rrt. in such a casc. can ordcr thc dischargc provided that thc otl-rer conditions set or,rt in this

section arc satisficcl ancl the Fedcral Govcrnment does not shorv a sr,rfllcient cause to tlre

:"' Scc ,1.2.4.4 above, 75
r"8 Scc 4.r.4.8 above. 83
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contrary.20e It should be recalled that the Lal-rore I-ligh Court had held that section 12 is not

nranclatory in nature.2l0 Horreuer. the analogous provisions in the extradition laws of other

Statcs. as already cliscussed, arc mandatory in nature.2r' Moreoue., the freedom ol movcment

ancl tlrc right to personal libertl ol'an individual rnust bc protccted. Therefore, an amendment, in

this scction, is proposed which provides 1br mandatory discharge. Section l2 of tlre 1972 Acl

nray be arncnded to introcluce the lollorving proposed provision.

"lf a fugitive offbnder who, in pLlrsuance of this Act, has been taken into custody to await his

surrcndcr is not conveyed out of Pakistan within two months after such committal, the I-ligh

Court. upon application made to it by or on behalf of the fugitive off'ender and upon prool'that

reasonablc notice of the intention to mal<e such application has been given to the Federal

(lovcrnn-rcnt. shall order such prisoner to be discharged.

I)roviclecl that tlre IIigh Court shall not order the prisoner 1o be dischargcd il- the Feclcral

Govcrnment shows sufficient cause for the delay."

5.1.5 Appcals

It shoLrld bc r.rote<J, as discussed above,2r2 that the Extradition Act, 1972 unlil<e thc extradition

larvs of other Statcs does not provide any right of appeal against any decision made under the

Act. 'l his drawback of the Ac1 leaves it with lcast procedural safeguards. It is submitted thal a

fugitive ol'lbnder may serioursl-"- be pre.iudiced by the consequences ola decision under the Act

espccially r,vhen there is no right to appeal. As the extradition laws of other States providc an

express right of appeal and the procedural safeguards demand such a right, it is suggested that

the Act should expressly provide the right to appeal on issues of law as well as fact. T'he addition

o1'thc fbllowing proposed provisions in the Act is considercd sr.rfflcient to make it cornparable

rvith the olher extradition laws.

(l) Appeal to I"ligh Court

l4-4 "(l) An appeat lies to the IIigh Court against the report ol't[-re Magistrate under section l0

o1'1he Act within fifteen days starting from the day on which such report is prepared.

,,,,, 
Ibicl.

t'" Scc supra note 187.
rrr Scc J.f .4.u above. [i3.

'r':r Sce .1.1.4.7 abovc. 79.
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(2) Iiarr appeal under sub-sectiorr (l) is lodged. the extradition proceedings shall be stayed until

a tl,e Court decides the appeal."

-_ l4-B "An appeal lies to the Iligh Court against the order of the Federal Government under

section ll of the Act within flliecn days starling I'rom the day on rvhich such ordcr ismacle.

I,rovidcd that an appcal under sub-section (l) does not lie ifan appeal under seclion l4-A has

alrcacly been decidcd."

l4-C "An appeal lies to the High Court against the ordcr of the Magistrate under section l9 o1'

thc Act r,vithin fllteen days starling from the day on which such order is made."

(ll) Appeal to Supreme Court

l4-D "An appeal lies to the Sr,rprerne Coufl against the judgment of the High Court in an appeal

Irnder scction l4-A or l4-ll rvithirr fiftcen days starting lrom the day on which such judgrnent is

nrade.

I)r'oviclecl that no appcal lies to the Supreme Court w,ithout first obtaining leavc 1o appeal from

thc Suprerne Court."

14-E "An appeal lies to the Supreme Court against the order of the High Court under section l2

ol'the Acl within fifteerr days slarting from the day on which such order is made.

Proviclecl that no appcal Iies to 1he Suprerne C]ourt rvitl.rout first obtaining leave to appeal from

tlrc Suprcme CoLlrt."

It shoulci bc noted that the lirst appeal lies to thc High Court because the enqr"riry rnagistrate has

thc poucr and jurisdictior-r of a court o1-session under the 1912 Acl.

5.1.6 I)ue Process of Law

As mentioned above,2r3 it is the basic right of,every individual to be dealt with according to larv.

'l'herefbre, illegal extradition should be discouraged. It is suggesled that an expression of

rescntrrcnt about disguised cxtradition should be provided in the 1972 Acl.'fhe lollorving

provision is proposed lor such an expression.

"( l) Notrvithstanding anything containcd in arry other larv for the tirne being in I'orce. the IJigh

Court on its own motion or Ltpon ar-r application given to it by any person shall order to register a

criminal case against the persons who are involved in illegal extradition of a person to or from

Pakistan.

!r Sec -1.3 abovc. 89.
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(2) An1'courrt which otherrvise has.jurisdiction to try or punish a fr-rgitive offender may declinc to

cxcrcisc its jLrrisdiction, to cxpress its clisapproval, where the lugitivc offlendcr has bcen brought

bclbre it by illegal extradition."

It should bc noted that the extradition laws of other States which have been discussed above are

nlearlt only lor a cornparison with the Extradition Ac1, 1972 otheruvise those laws are not

flarvless eithcr. fror instancc, the Canadian Extradition Aat, 1999, the Australian Act, 1988 and

thc tlxtradition Acl olNerv 7.ealand. 1999 do not contain express provisions which provicle l'or

rcfirsing thc surrendcr of fr-rgitivc off-enders to a Slate rvhere they rnight be subjected 1o torture,

crue l. inhurnan or clegrading trcatment or punishrnent. Sirnilarll', the Canadian Act and the New

Zealand Act though provide a right of appeal to a lugitive offender against the decision of his/her

surrendcr to the requresting State. only a question of law can be raised in the appeal. It is unlike

thc IrxtracJitiorr Act o{'the UK.2003 rvhich provides the right of appeal on both a question of law

as rvell as a question of fact. On the contrary, the 2003 Act provides only six bases o1'

cliscrirrination for rcfusing extradition as compared to the Canadian Act which provides at least

clcvcn suclr lrases.2 
I {

Ncvcrlhelcss, it is submitted that i1' the above proposed recornmendations are given due

consideration and tlre Extradition Act, 1972 is improved accordingly, it will be a step forr,vard

torvards achieving an honored place amongst the nations of the world. Moreover, it rvill be in

accordancc with the practice ol'otl,er States r,vhich are concerned about the protection of human

riglrts o1- lirgitive ofltnders and availability of procedural safegr"rards to them.

rra Sce 4.2.4.1 above, 64
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