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ABSTRACT
LEGAL FRAMEWORK OF REAL ESTATE SECTOR IN PAKISTAN
BY SHAHID RIZWAN

There is huge potential in the real estate sector of Pakistan. The subject of
housing falls neither in the federal legislative list nor in the concurrent legislative list
of the Constitution of Pakistan. Housing being a residuary subject the provinces
exercise complete authority over this subject. Most provinces had established under
the provincial Acts development agencies in the urban areas which were responsible
for preparation of master plan, site development plan, approval of site development
scheme for housing and monitoring of projects under the laid down rules including
bye laws and building regulations. The other areas were regulated by cantonment
boards or concerned provincial line departments in the area.

When the Local Government Ordinance 2001 came into force on 14™ August 2001
the structures and systems in place prior to this ordinance were supplanted by new
structures and systems with simultaneous devolution of functions from the provinces
to local governments. The devolved functions include among others, housing, urban
and physical planning and public health engineering, local government and rural
development.' Local Government Ordinance declares that on commencement of this
ordinance the administrative and financial management of the office of the local
government and rural development department, public health, engineering department
and housing and physical planning department which were providing services at the
regional, zonal, circle, divisional, district and tehsil levels shall stand entrusted to
respective tehsil municipal administrations.? But the provincial governments have not

completed the assigned task .As a result of it there the regulation of the real estate

' Local Government Ordinance 2001, 1% Schedule,1® Edition, Mansoor Book House, 2007
? Local Government Ordinance 2001, Section 15,1% Edition, Mansoor Book House, 2007



sector is not up to the mark. The preamble of the Land Acquisition Act 1894
encourages the acquisition of land for housing but the prevailing practice in Pakistan
is in disregard of the preamble of the Land Acquisition Act and the housing
companies are made to acquire 80% land before the sanction of the scheme as a result
of it the prices of the lands have increased many fold. Remaining 20% land is
acquired under the Land Acquisition Act .There is no clear method of determination
of market value of land due to which there is numerous litigation .Sponsors of the
housing societies use the names of the Government Ministries to credibility in an
unauthorized way to collect more money. The registration laws of the private
housing companies and the cooperative housing societies do not contain any
condition for possession of land before start of housing society .So any person
without having an inch of land can start a housing society .The registration of the
private housing societies is done with the Securities and Exchange Commission of
Pakistan® .The constitution of the Islamic Republic of Pakistan 1973 clearly declares
that the subject of housing is a residuary subject so it should be dealt by the
provinces only* .The level of town planning is also very poor in our country and the
regulatory framework of real estate does not pay attention to the environment aspect
of the housing societies .Pakistan is situated on the fault line and there is a great risk
of earthquake in our country but our legal framework of real estate sector does not

pay any attention to this important aspect as well.?

3 Companies Ordinance 1984, section30, 3rd edition, Federal law house, 2007.

4 Constitution of Islamic Republic of Pakistan 1973, 4th Schedule, 3rd Edition, Pakistan Law Times,
2002 .

5 Building Codes of Pakistan Seismic Provisions 2007, issued by Ministry of Housing and Works, p 1.



The concept Of Real Estate Investment Trust has been introduced in Pakistan® .It is a
revolutionary product because there is a huge potential in the real estate sector of

Pakistan .Earlier this concept was introduced in the USA in 1960.

® www.secp.gov.pk visited on 18" August 2008.
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1.1 Introduction to Traditional Real Estate Sector in Pakistan:

Shelter is one of the basic necessities of life and occupies the biggest portion
of any human settlement. Housing ownership promotes social cohesion and citizens’
participation in other development activities.' Good housing and home ownership
tend to produce better citizenship and no single factor does more towards maintaining
a higher standard of civilization than it.%. Pakistan is signatory to Habitat Agenda and
the Istanbul Declaration on Human Settlements promised “The full and progressive
realization of the right to adequate housing”.’ There is a shortfall of 4.30 million
housing units in the country and there is an annual demand of 570, 000 housing units
as against supply of 300 000 units. There is a recurring annual shortfall of 270,000
housing units each year.* From this statement the potential of investment in the real
estate sector of Pakistan is reflected. With immense potential excessive liquidity iﬁ
the financial system of Pakistan after 9/11 incident proved fuel to the fire and the real
estate market underwent an intense period of growth after September 11. The
investors from the Gulf and Pakistanis in Europe pulled billions of dollars out of
western markets. As a result of that development overseas remittances jumped from
1.5 billion dollars to 4 billion dollars in 2002. Investment by the private sector in the
real estate sector also stimulated the real estate sector. The central bank’s decision to
reduce interest rate also took a role in promoting real estate investment because
interest rate reduced to 3% from 22% resulting in greater use of credit and financing

options®.

' Medium Term Development Framework2005-2010, issued by Planning Commission of Pakistan, p-175.
? John M. Gries “ Housing In The United States” The Journal of Land & Public Utility Economics,

1925, P 23-35.
* Lou Haysom , “No place Like Home”, Agenda, No. 30, Provinces in Focus, 1996, p.87-90.
* National Housing Policy 2001, issued by Ministry of Housing & Works, National Housing Authority, P1.
* www.finance.gov.pk visited on 1% March, 2008.
® Daily, Dawn 29 December, 2007. Zahid Igbal. “Article”, “Pakistan: The Housing Market Thrives as

More Pakistani Capital Returns Home”.




The general feeling among the people to make their future secure driven them
to invest in the real estate sector. Due to declining performance in other sectors such
as manufacturing and processing the power brokers and capitalists focused on land
transactions as an enterprise. Land is an immoveable asset and the risk in the
temporal loss of investment is limited due to this reason it has became a roaring
business’. The feeling among investor that in the age of hyper inflation the investment
in housing and real estate was more beneficial was also another cause as it was
considered in America that housing was a good investment and a best hedge against
inflation and that thing increased the demand so many small investors entered the
market® The above factors contributed to diversion of funds to speculative trade in
the real estate sector of Pakistan as it happened in case of America where along with
other economic factors causing housing problems the chief factor was the belief that
housing was a commodity which had speculative possibilities’. High population
growth, inadequate attention toward construction of new houses, migration from rural
to urban areas and break up of the traditional joint family system have largely
contributed to the shortage of houses in the country.'® In the above scenario there has
been mushroom growth of cooperative housing societies as well as private housing
companies. Most of these cooperative housing societies and private housing
companies have registered themselves with registrar cooperative housing societies
and with Securities and Exchange Commission of Pakistan even without having an
ownership of one inch of land. These housing societies bypassed the laws, rules and

regulations with impunity in inviting applications for allotment of land for housing in

! Daily, The News, 6th December 2007, Alludin Masood, “Article”,” Housing Deficit”.

¥ Frederick P .Stutz and Arthur E Karthman, “Housing Affordability and Spatial Price Variation in the
United States”, Economic Geography, 1982, P 221-235.

® Bernard J Newman,” Factors in the Housing Problem”, Annals of the American Academy of Political
and Social Science”, 190, 1937, P1-6.

 Ibid.



these societies and have deprived the genuine investors from their money. Interesting
thing to note is that the above practice was done because either there was no law or
law was there but there was no authority to check the mal practices. Another group of
housing societies have done the same kind of practice but with different strategy by
inviting applications of plots far in excess of land held by them a;lnd by issuing fake
allotment letters.

The subject of housing falls neither in the federal legislative list nor in the
concurrent legislative list of the Constitution of Pakistan.!' Housing being a residuary
subject the provinces exercise complete authority over this subject. Most provinces
had established under the provincial Acts development agencies in the urban areas
which were responsible for preparation of master plan, site development plan,
approval of site development scheme for housing and monitoring of projects under
the laid down rules including bye laws and building regulations. The other areas were
regulated by cantonment boards or concerned provincial line departments in the area.
When the Local Government Ordinance 2001 came into force on 14" August 2001
the structures and systems in place prior to this Ordinance were supplanted by new
structures and systems with simultaneous devolution of functions from the provinces
to local Government s. The devolved functions include among others, housing, urban
and physical planning and public heailth engineering, local Government and rural

development.'?

""" Constitution of Islamic Republic of Pakistan 1973, 4th Schedule, 3rd Edition, Pakistan Law Times,
2002 .
> Local Government Ordinance 2001, 1st Schedule, 1st Edition, Mansoor Book House, 2007.



Local Government Ordinance declares that on commencement of this
ordinance the administrative and financial management of the office of the local
Government and rural development department, public health engineering department
and housing and physical planning department which were providing services at the
regional, zonal, circle, divisional, district and Tehsil levels shall stand entrusted to
respective Tehsil municipal administrations'® Devolution of these offices including
housing is a new concept in Pakistan but in case of America it has been working
successfully .President Nixon’s Government laid the foundation for decentralizing the
control over the implementation of national housing policy to local Government .The
Regan Bush administration further decentralized it by giving local Government more
decision making power and greater fiscal control.'* Before discussing the legal
framework of traditional real estate sector and problems faced by the real estate sector
it is necessary to have a look on the structure of the local Government system because
after coming into force of Local Government Ordinance 2001 local Government s are
supposed to enact the legal framework of real estate sector as well as sanction the

housing schemes.

 Local Government Ordinance 2001, Section 15,1% Edition, Mansoor Book House, 2007.

" Janet L. Smith, “The Space of Local Control in the Devolution of U.S Public Housing Policy”,
Geografiska Annaler Series B, Human Geography, 2000, p221-233.



1.2 Objects of Local Government Ordinance 2001

The objects of Local Government Ordinance 2001 can be determined from the
preamble of the Local Government Ordinance. The main purpose of it is to devolve
political power and decentralize administrative and financial authority to accountable
local representatives.'” Under the new legislation a lot of powers have been given to
local Government s and its importance can be judged from this statement that when
ever there is a conflict in relation to any matter of local Government between any
other law and Local Government Ordinance then the later shall always prevail over
the former.'® Under the new local Government system the representatives of the
people prepare the necessary legal frame work for the regulation and control of
housing sector. Under the new system the former distinction between rural and urban
areas has been eliminated. A great level of importance has been given to new
regulatory regime of real estate sector.

1.3.  Three pillars Local Government System:

Under the newly formed local Government system the representative of the people

controls the district bureaucracy. The local Government system is based on three

pillars. Local Government Ordinance

! ! v

District I. Thesil Municipal Union
Government & Administration & Administration
Zila Council in a Thesil Council and Union Council
District or City II. Town Municipal

District Administration &

Town Council

' Local Government Ordinance, 2001, Preamble, 1st Edition Mansoor Book House, 2007.
'* Muhammad Ghais and others Vs. Market Committee, Kamalia, PLD1982Lah710.




1.3.1 1* Pillar District Government, Zila Council and City District:
A. District Government:

First pillar consists of district Government which is the combination of Zila
Nazim and district administration. District Government is a corporate entity and like a
company it can acquire and sell property, enter into a contract in its own name and
can sue and be sued in its own name."’

Administrative and financial authority for the management of the offices
including cooperative societies, housing, urban development, and physical health and
engineering department was decentralized to the district Governments of the
respective districts.'®

Furthermore the administrative and financial management of housing, urban
development and public health which were functioning at the regional, zonal, circle,
divisional, district and Tehsil levels will transfer to respective Tehsil municipal

administration or town municipal administration.'®

B. The Zila Nazim :
The Zila Nazim is the head of district Government. The procedure of its
election is very simple, union council elects him indirectly. He formulates policies on

district level to provide a better living standard to the people of the district.

' Local Government Ordinance 2001, Sectionl3, 1st Edition, Mansoor Book House, 2007.
¥ ibid Section 14.
1% ibid Section 15.



C. District Administration:

The composition of district administration consists of newly formed offices
plus sub offices of the Government decentralized to the district Government, All the
above offices have been grouped under the executive district offices and these are
assisted and coordinated by district coordination officer in each district and district
coordination officer heads the group of offices. Deputy district officer human
resource management, Deputy District officer coordination, Deputy District officer
civil defense are supporting offices of district coordination officer. District
coordination officer being the head of the district, coordinates the activities of the
offices of the district for effective functioning of district administration, for
unidirectional planning, for supervision over projects, for the provision of services; he

also provides the information required by the local Government .%°

* Local Government Ordinance 2001, Section 28, 1st Edition, Mansoor Book House, 2007.
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D. Zila Council:

A Zila Council is a combination of all the union nazims in the districts, such
number of women as to represent 33% of the unions in the district, such number of
peasants and workers as to represent 5% of the unions in the district and such number
of persons from minorities as to represent 5% of the total number of unions in the
district.”

Zila Council performs very important function including approval of master
plan, zoning and reclassification of land it also reviews the implementation of the

rules and by laws governing land use, housing, markets, zoning, and infrastructure.”

E. City Districts:

The city reaches its maximum development when the opportunities it
produces are offered in a well planned and unpolluted atmosphere. The Local
Government Plan 2000 envisaged that bigger cities such like, Karachi, Lahore,
Faisalabad, Bahawalpur, Rawalpindi, Quetta, Sukkur, Peshawar, Haiderabad, Multan
and Gujranwala will be declared as a city districts stage wise. Spatial planning and
municipal services are the exclusive functions of Tehsil Municipal Administration in
the case of common districts but the city district Government handles some planning
and macro municipal functions in addition to the functions of the common districts.
City district Government has three pillars very similar to common districts, i.e. city

district Government, town municipal administration and union administration.*®

! Local Government Ordinance 2001, Section37, 1st Edition, Mansoor Book House, 2007.
 Ibid, Section 40.
¥ National Reconstruction Bureau, Local Government Plan 2000, p-18.



1.3.2 2™ PILLAR TEHSIL /TOWN MUNCIPAL ADMINISTRATION &
COUNCILS.
A, Tehsil/ Town Municipal Administration.

In each Tehsil there is a Tehsil municipal administration which is a
combination of Tehsil nazim, Tehsil municipal officer, Tehsil officers, chief officers
and officials entrusted to Tehsil municipal administration.?*

In every town of a city district there is a town municipal administration which
is a combination of town nazim, town municipal officer, town officers, chief officers
and officials entrusted to Tehsil municipal administration.”

The most important development that took place in the Local Government
Ordinance was the transfer of administrative and financial management of the offices
of local Government and rural development, housing, urban development at the
regional, zonal, circle, divisional, district, Tehsil and lower levels to Tehsil municipal
administration.”® The powers conferred on Tehsil municipal administration Tehsil
nazim and Tehsil officers are applicable as it is to town municipal administration,
town pazim and town officers.”” Town municipal administration prepares spatial
plans for the town in coordination with the zila and union councils including plans for
land use and zoning. It also controls land use, land sub division, land development
and zoning by public and private sectors for any purpose including agriculture,

industry, commerce, markets, residential and parks.28

* Local Govt. Ordinance, 2001, Section49, 1st Edition, Mansoor Book House, 2007.
2 Ibid, Section 50.

% ibid, Section 52.

%7 ibid, Section 51,

* ibid, Section 54-A.

L ¥ aY



B. Structure of Tehsil/ Town Municipal Administration.

The Tehsil Nazim is the head of Tehsil municipal administration and town
nazim is the head of town municipal administration. The Government appoints Tehsil
municipal officer who is the principal accounting officer of Tehsil municipal
administration. He coordinates with the district Government and local Government
commission.”’

The Tehsil municipal officer acts as coordinating and administrative officer
being in charge of the following Tehsil/ Town officers. i.e. Tehsil/ Town Officer,
municipal regulators, Tehsil/ Town officer infrastructure and services, Tehsil/ Town
officer finance and Tehsil/ Town officer planning , this officer is also responsible for
spatial planning and land use control, building control and coordination of

development plans and projects with union administration, village councils and other

local Governments.

C. Tehsil/council.

There is a Tehsil council in a Tehsil and a town council in a city district city
district it is a combination of all naib nazims of all union councils in the Tehsil plus
such number of women as to represent 33%of the total number of the unions or the
Tehsil as the case may be, such number of peasants and workers as represent 5% of
the total number of the unions in the Tehsil or the town and such number of persons
from minority communities as represent 5%of the total number of the unions in the

Tehsil or the town .>°

¥ Local Govt. Ordinance, 2001, Section 58,1% Edition, Mansoor Bsook House, 2007.
* Ibid, Section 65.



The Tehsil council approves taxes, cess, rates, rents, fees, user charges, and
the most important it also approves land use, zoning, and master plan of the Tehsil
development and maintenance programmes and projects proposed by the Tehsil
municipal administration.*

1.3.3 3" pillar union administration &union council
A. Union administration
There is a union administration for every union which has a separate legal

entity; it is a combination of union nazim and not more than three union secretaries.*

UNION ADMINISTRATION
Union Nazim
Union Council
Secretary Secretary Union Secretary
Community Committees Municipal Services
Development

*I' Local Govt. Ordinance, 2001, Section 67,1% Edition, Mansoor book house, 2007
2 ibid Section 74.



B. Union council

There is a union council in each union comprising the following members, six
Muslims elected on general seats, including two reserved for women, four members
elected to seats reserved for peasants and workers, including two reserved for
women ,one member elected on seat reserved for minority communities and union
nazim and naib union nazim who are elected as joint candidates.> 3
1.4  Regulatory Framework of real state sector:

Government of Punjab has taken an initiative to protect the rights of buyers,
landowners and to promote the development of housing schemes by issuing Punjab
Private Site Regulations 2005.A cooperative housing authority or a private housing
company which wants to start housing scheme shall submit the application along with
the scrutiny fee, developer’s title documents, non encumbrance certificate, location
and layout plan, topographic survey, national identity card, statements regarding
works and time period along with land yet to be acquired provided it does not exceed
twenty percent, to the respective development authority or Tehsil municipal
administration.*® The final decision about the approval of application, designs and
specifications will be made by the six member committee including district
coordination officer, executive district officer works and services, executive district
revenue, deputy director of Punjab housing and town planning agency, concerned
Tehsil municipal officer and Tehsil officer planning, if all documents are complete as
per law and access road is 30 feet or more, minimum area is not less than one hundred
and sixty kanals and that area is not required by the Government , then the permission

will be granted.*®

* Local Govt. Ordinance, 2001, Section 87,1% Edition, Mansoor Book House, 2007.

** Punjab Private Site Development Regulation 2005, Section 3,1* Edition, Mansoor Book House,
2007.

* Ibid Section 4
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After inviting public objections, the six member committee will take decision
within one month if the open spaces and graveyard are not less than seven percent
and two percent respectively and commercial area is not more than five percent of the
scheme, residential plots are not less than one thousand square yards, public buildings
are within the range of two to ten percent.”°On the recommendation of the scrutiny
committee, development authority or the Tehsil municipal administration will take
final decision about sanction of scheme. Scheme will be sanctioned when the
developer will pay prescribed fee, mortgage 20% saleable area and transfer 1%area
for public buildings in the name of development authority. After issuance of letter of
sanction from development authority the developer can proceed to offer plots only
when an advertisement is issued which contain total area of approved scheme, total
number of residential and commercial plots, detail of mortgaged plots, time period of
completion of work along with name of sanctioning authority and details of allocation
of plots through ballot.*’

Within the period of three months from the date of sanction of the scheme the
developer shall submit the sanitation plan, natural gas, roads and streets, electricity
and street lights system. Development authority will grant sanction after obtaining
comments from the respective Government departments.’ ® The area mortgaged with
the development authority will be released after the completion of roads, electricity
and water supply system to the extent of thirty percent and street lights and
horticulture to the extent of ten percent.’® Developer is bound to complete the task
within stipulated time period and in accordance with the sanction granted by the

developer. In the case of contrary development authority will take charge of scheme

Punjab Private Site Development Regulation 2005, Section 6,1* Edition, Mansoor Book House, 2007
ibid Section §.

% Ibid Section 9.

* ibid Section 11.

1A



and will develop it .The provision of taking charge of the scheme by the development
authority will put a check and balance on the developer and it will prove very useful

to avoid delays.

1.5  Problems Faced By the Traditional Real State Sector in Pakistan:

A programme adequate to solve any social, economic or legal problem cannot
be formulated unti] there 1s a clear understanding of the factors that create such a
problem. Many programmes advocated for better housing are fundamentally unsound
because this fact has been overlooked .This is only another way of saying that a false
premise leads to false reasoning and delays or prevents correct solution. “ The

traditional housing sectors face these problems:-

1.5.1 Acquisition of Land against the Intention of Legislatures of Land
Acquisition Act 1894:

The first step to launch housing scheme is the acquisition of land and the Land
Acquisition Act encourages the housing companies for carrying out the housing
activity as it is clear from the preamble of the Land Acquisition Act 1894. The Land
Acquisition Act mentions the acquisition of land needed for public purposes and for
companies.*' There is no dichotomy between need and public purpose or a company.
There is no justification for making such a dichotomy. By making so, the purpose of
the law will be stultified. The expression must be regarded as one whole and the
declaration held to be with respect to both the elements of the expression. The Land
Acquisition Act in Pakistan does not incorporate the land needed for housing within

the definition of public purpose as is the case in India. The public purpose can be

* Bernard J Newman, “Factors in the Housing Problem” Annals of the American Academy of
Political and Social Science”, 1937, p1-6.
1 C.M. Yasin , Land Acquisition Act 1894, Preamble, 3rd Edition, Khyber Law Publications, 2005.
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equated with any welfare contributing objective such as construction of road, railways,
port, dam, schoo! and the construction of houses for the poor. Such public welfare
activity can be undertaken by the public sector as well as by the private sector. The
inclusion of the words “and for the companies” connotes the intention of the law
makers to encourage private sector to make investment in such schemes and projects
which are beneficial to the public i.e. construction of houses for the poor. For the
acquisition of land there has to be some public purpose and it must appear from
preamble or may otherwise be clearly incorporated in the body of the Act itself,
requirement of a public purpose in a statute can not be merely added on, by
subsequent averments or affidavits by its authors, it is something which must spring
from or be inherent in the statute itself .** Land acquisition Act is founded upon the
doctrine of salus papuli suprema lex.**The expression public purpose is elastic and
takes 1ts colour from the statute in which 1t occurs; the concept varies with the time
and state of society and its need.* Due to this reason the Indian legislatures have
made an amendment in the Land Acquisition Act. The concept of public interest has
been further elaborated by the judgment of Lahore High Court, purpose furthering
general interest of community as opposed to particular interest of individuals and to
be construed according to the spirit of times in which legislation enacted. It is not
possible to define what a public purpose is but there can be no doubt that when there
1s acute shortage of houses and accommodation the provision of housing sites for

relieving congestion is a public purpose.*”

2" A.B.Puranik,Land Acquisition Act 1894, 2™ Edition,C.T.J. publications,1994,p-198.

* Islamia University Bahawalpur Vs. Khadam Hussain & Five Others ML 1990, 2158,

* Harihara Prassad vs. Jagannadham. AIR, 1955, Andra184,

* Sardar Mohammad Igbal Khan Mokal,Land acquisition Act 1894,Ist Edition, Law publishing
Company,1979,p-54.
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But it is not necessary to prove public purpose that each and every person of
the society is benefited even when a section of the public only is benefited still the
purpose does not cease to be a public purpose.*® Due to this reason the court decided
that public purpose cannot be defined strictly. 47 When proposed acquisition was
intended to serve a public purpose in the Generic sense the acquisition primarily for a
company will not affect the validity of its acquisition.*®

Indian legislators by expressly recognizing the housing as a public purpose
activity have made an amendment in the Act by incorporating the provision of land
for residential purpose to the poor or landless within the definition of public purpose™.
Term market value is not defined in Land Acquisition Act but can be described as
owner though not obliged to sell is willing to accept and a vender not obliged to
purchase is willing to pay.™

In order to obviate the difficulties faced in the acquisition of land for public
purpose amendments have been carried out by each provincial Government in the Act
according to its requirements. Out of these amendments the most important
amendment was carried out by the West Pakistan so as to amplify the core bone of
contention, relating to determination of the market value by adding an explanation .i.e.
for the purpose of determining the market value the court shall take into account
transfers of lands similarly situated and in similar use .The potential value of land to
be acquired if put to a different use shall only be taken into consideration if it is
proved that land similarly situated and previously in similar use has before the date of
notification under section 4 (1) of The Land Acquisition Act, 1894 been transferred

with a view to be put to the use relied upon as effecting the value of the land to be

46 Veeraraghava Chariar and others Vs. The Secretary of State for India , AIR 1925 Mad 837,

#” Mullah Ghulam Ali and 3 others Vs, Commissioner of Karachi and 3 others PLD 1983 Kar 87.
* Smt. Somawanti and others Vs, The Secretary of Punjab and others. AIR 1963, SC 151.

*“ Indian Land Acquisition Act 1894. Section 3 (f) (v), 2 Edition, CTJ publications, 1994.

** M.A. Malik ,The land Acquisition Act 1894,1" Edition,P.L.DPublishers,1995 , p-40.
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acquired. The most contentious point which has been subject to litigation in the courts
is regarding criteria used by the collector in determining compensation.

The term market value is not defined and it has led to a lot of litigations. It
was held by the court that the best method to work out the market value is the
practical method of prudent man of section 3 of the Evidence Act to examine and
analyze all the material and evidence available on the point and to determine the price
which a willing purchaser would pay to a willing seller for purchase of acquired land
in the prevailing normal circumstance without bargain being influence by any extra
news consideration.”!

Market value of land is to be taken as existing on the date of publication of
the notification under section 4(1). Price in preceding year instead of 6/7 years will be
considered along with potential value of land.>* In awarding compensation for land
the court has to determine the market value of the land in question on the basis that all
the interests in that land have combined. In other words valuation is to be put in that
piece of land; irrespective of the different interests which several persons might
posses in regard to any portion of the concerned piece of land.* Factors to be taken
into account for assessment of compensation include the nature of land, its present

use and capacity for a higher potential, its location and impact of such use on the

land.”*

*! Sheikh Manzoor Hussain Vs. The Multan Improvement Trust and others, PLD 1972 Lah, 225 .

** Land Acquisition Collector Abbottabad and othersVs Muhammad Igbal and Others, SCMR1992 SC
1245,

** Shrimati Kusumgauri Ramray Munshi and others Vs. The Special Land Acquisition Officer. AIR
1963 Gujrat 92.

** Adusumilli Gopal Kirishna vs. Deputy Collector Land Acquisition, AIR 1980 SC 187.
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Compensation to be paid to land owners for their acquired land would be
determined on the basis of one year average sale in the vicinity to the date of
notification.”’Court is to consider evidence brought on record by the parties and by
the land acquisition collector while determining compensation of acquired land in
addition to one year average price.56 Under the land acquisition the market value
which has to be determined for the purpose of compensation which includes estimate
of actual speculative advances in the values of lands inconsequence of improvements,
already made in the tocality. The market value in villages, takes into account the use
already made up of similar lands in the locality. If the land has further potentialities,
the market value includes the value of such further potentialities.”’

Mere past sales could not legitimately form basis for calculating compensation,
landowner were also bound to satisfactorily establish the potential value and use to
which such land could be put in near future so that real value could be appropriately
ascertained. **Due to these problems the procedural and legal bottlenecks in the
acquisition process should be removed and land acquisition laws should be suitably
amended to make provision for unified, transparent and market value oriented
systems and procedures which would also minimize litigation.*®

Along with this ambiguous criterion for determination of market value the
position has become more complex because land revenue department officials are
involved in underhand dealings for arranging conversion of agricultural land to

housing or other uses.

% Govt. of Pakistan through Secretary Ministry of Defense and others Vs. Sardar Muhammad Sami and
others. PLD 1987, Peshawar, 77.

3 Muhammad Saeed and others vs. Collector Land Acquisition and others. , SCMR2002, SC, 407,

*" Yeshwantrao Govindrao Vs. The Collector of Nagpur. AIR 1961, Bom, 129.

%8 Water and Sanitation Authority Quetta through M .D and another Vs. Niaz Muhammad and 7 others.
PLD 1992 Quetta 75.

*® National Housing policy 2001, Issued by Ministry of Housing and Works, p-15.
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Due to this reason the court decided that entry in the revenue record as to the
nature of the land may not be conclusive.®® Developers are required to submit layout
plan for the whole land of the scheme including land yet to be acquired, provided it is
up to maximum limit of twenty percent. After grant of sanction from development
authority when the developer proceed to purchase the twenty percent portion of land
the owners of the land charge exceptionally high prices as the developer is bound to
purchase that piece of land at any cost. Constitution of Pakistan guarantees that no
action detrimental to the life, liberty, body, reputation or property of any person shall
be taken except in accordance with law.®'

The owners of the land by exercising the right provided by the constitution
make reference to the court if the amount of compensation is less.? But the aggrieved
housing company or the cooperative society has no remedy if the amount of
compensation is high because the reference by a beneficiary is not allowed. &

The apex court of Pakistan has declared that a reference under section 18 of
the Land Acquisition Act 1894 before the court by a beneficiary is not competent.** A
contrary view taken by the apex court of India is very important. It declared that the
definition of person interested given in section 18 of Land Acquisition Act 1894 is an
inclusive one and must be liberally constructed so as to embrace all persons who may
be directly or indirectly interested either in the title of the land or in the question of
compensation. It is not disputed that the lands were actually acquired for the purpose
of the company and once the land vested in the Government after acquisition it stood

transferred to the company under the agreement entered into between the company

% Project Director vs. Murad Ali and Company, 1999 SCMR 125.

®' Constitution of Islamic Republic of Pakistan 1973, Article 4 (2) (a), 4th Edition, Pakistan Law
Times, 2002,

*2 The Land Acquisition Act 1894, Section 18, 1* Edition, P.L.D Publishers, 1995.

53 pakistan vs. Abdul Hayee Khan, PLD19935, SC 418.

% Defense Department of Pakistan Vs Province of Punjab and another, 2006 SCMR 402.



and the Government. Then it can not be said that the company had no claim or title to
the land at all. Secondly under the agreement the company has to pay compensation,
it was most certainly interested in seeing that a proper compensation was fixed so that
the company had not to pay a very heavy amount of money.

How it can be said that a person for whose benefit the land is acquired and
who is to pay the compensation is not a person interested. Company was thus held to
be person interested within the meaning of section 18 of the Land Acquisition Act,
1894.% The position in Pakistan is that the acquisition of land for companies
including housing companies has become an elusive exercise.

Universal Declaration of Human Rights declared “Adequate Shelter for all”
and it was subsequently reaffirmed in 1996 at Habitat Conference®. Shelter is one of
the basic necessities of life and occupies the biggest portion of any human
settlement®’. There is a backlog of 270,000 housing units each year and the demand in
2010 will be 8, 00,000 housing units per year.’® Meeting the backlog in housing is
beyond the financial resources of the Government. This necessitates putting in place a
framework to facilitate financing in the sector by the private sector and for the
mobilization of non Government resources. An investment of rupees Rs.950 billion is
envisaged in the Medium Term Development Framework for the development of
housing including 920 billion investments by the private sector and rupees 30 billion
by the public sector®. Government alone can not meet the housing shortfall so

Government will Act as a facilitator instead of a developer.™

% Indo Swiss Time Ltd. vs. Umro and Others. AIR 1981, HAD 213.

% www.unhabitat.org visited on 15" August, 2008.

* Medium Term Development Framework 2005-10, issued by Planning Commission of Pakistan, p-175.
* National Housing Policy 2001, issued by Ministry of Housing & Works, p-1.

 Ibid, p183.

 Ibid, p-9.



The Land Acquisition Act does not provide for prior possession of land by
private housing company as reflected by the preamble of the Act as declared by the
court that the preamble of the statute has been set to be a good means of finding out
its meaning as it is a key to the understanding of it and it usually states or profess to
state the general object, any intention of the legislature in passing the enactment.”’
However the development authorities in the provinces have been applying different
rules for issmance of no objection certificate to these housing companies. The
condition of possession of at least 80% possession of land before grant of no
objection certificate is mandatory. There is a dichotomy in the Land Acquisition Act
and Punjab Private Site Regulations2005.Under these rules the developers are bound
to own 80% land and submit layout and location map of 100% scheme before grant of
sanction for the scheme. As a result of this clash between these two enactments the
developers are bound to purchase a major portion of land before sanction of the
scheme and as a result of it the price of land has increased many folds. Housing
companies can afford to purchase a major portion of land before sanction of the
scheme but cooperative societies cannot afford to purchase it due to its members of
modest means.

Layout plan of 1oo%land is submitted in advance for the grant of sanction of the
scheme and the remaining 20%land is acquired under Land Acquisition Act.”* The
acquisition of this 20%land becomes very difficult because the owners of this
20%]land take full undue advantage of the weakness of developers and charge very
high prices. Under the above scenario when the companies and cooperative societies
are forced to acquire remaining 20% land on very high prices and they have no

recourse to the court, the private sector is being discouraged so the apex court of

"' Mohammad Asim vs. Collector of Land Acquisition Act, PLD1964B.J.30
”? Local Government Ordinance 2001, Section 3(2) (g), 1* Edition, Mansoor Book House, 2007.
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Pakistan by looking into the ground realties and bitter truths in housing sector should
provide relief as Indian courts are providing relief to developers in India.

In the case of America when housing companies are faced with the problem of
land acquisition these companies adopt any one of these three ways these companies
either refuse to pay high prices to land owners and seek land else where or pay the
price or request the Government to take the land from unsympathetic owners.” In
India a very good approach is used for the acquisition of land all the land in the
undeveloped growing city is notified at an early stage and acquired by public
authority at the prevailing agricultural price. This would prevent the undesirable
speculation that would otherwise occur in situation of lands changing from
agriculture to non agriculture nature.”

1.5.2 Absence of Any Single Office to Monitor Housing Societies:

If the legacy of the past is taken as an example, Pakistan should have been
excellent in the field of town planning indeed one of the earliest cities in the world to
display conscious design in its layout and functioning is our Harappa Civilization.
Similarly the cities of Indus valley in Pakistan are the earliest examples of
deliberately planned and managed cities in history. At the same time Muslims are
accepted as pioneer of rational planning of cities and empires and are credited to have
originated the idea of formal zoning."s
There is a common agreement that the existence and enforcement of zoning designed

to set standards, are prerequisites to a successful rehabilitation programme. 7®

> Arthur C.Holden, “The Land Problems in relation to Housing”, Annals of American academy of
potlitical and social science, 1937, p-50-59.

7 Rakesh Mohan, “Housing and Urban Development”, Economic and Political Weekly, 1992, p-1990-
1996.

" Daily The Nation 16™ january2008, Syed Ali Zafar, “Article”, “Cities without Constitution”.

7 Building Codes, Housing Codes and the Conservation of Chicago’s Housing Supply, the University
of Chicago Law Review, 1963, p-180-203.
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The function of physical planning and housing neither being in federal list nor
in concurrent list of the constitution of Pakistan so the provinces enjoy complete
autonomy for performing these functions when the local Government ordinance came
into force in 2001 housing became the exclusive jurisdiction of local Government and
the role of the provincial Government was only to monitor the working of the local
Government.”’

The role of the provincial Government has been increased by amendments in
the Local Government Ordinance in 2005 but the main functional responsibility for
physical planning and housing continues to rest with the local Government.

On the promulgation of local Government ordinance 2001 the functional
responsibility for preparation of spatial plans including plans for land use including
classification and reclassification of land stood transferred to district Government s.”®

The control of the development authorities, water and sanitation agencies and
solid waste management was passed on to the district Government s.” Preparation of
master plan, structural and outline development plans were required to be prepared
within one year by town and union councils, within two year by the district
Government and within three years by the city district Government s.%

Spatial plans were not completed by the local Governments within the time.
The reason is that the functionaries of the local Government lack the skill needed in
the field of urban planning. In addition to necessary qualifications, town planning
needs vision for the future. It is hardly surprising that there were and still are very few

people in our planning departments who have this attribute.®’

7 Constitution of Pakistan 1973. 6™ Schedule, 3rd Edition, Pakistan Law Times, 2002.

® Local Government Ordinance 2001, 1% Schedule Part C, 1st Edition, Mansoor Book House, 2007.
7 ibid, Section 52.

*® National Housing Policy 2001, issued by Ministry of Housing and Works, p-29.

8l Daily, The Nation 160 ] anuary2008, Syed Ali Zafar, “Article”, “Cities Without Constitution.”



Another reason for this neglect was inaction on the part of the provincial
Government s. Punjab Government has issued Punjab Private Site Regulations in
2005 and the subject of housing was devolved to the local Government s in 2001.For
the application of Punjab Private Site Regulations, classification and reclassification
along with master plan is necessary. The level of importance given by the
Government can be judged from this fact that Punjab Government has issued Punjab
land use, Classification, reclassification and redevelopment, Rules 2008 just recently
on 12, March 2008.While one of the most important functions of the local
Government is its control over the use of land.®

But in case of Pakistan no attention has been given to this important task.
Under the new rules land has been classified into six classes including residential,
commercial, industrial, peri urban, agriculture and notified areas and each one of
these has been further classified into permitted use, permissible use and prohibited
use.” City District Government and a Tehsil Municipal Administration are required
to prepare a land use classification map of the approved schemes and established built
up area in a district or Tehsil by employing the land use classification and
reclassification rules. Local Government is also required to prepare a land use
classification map by using satellite image of the area. From the start of local
Government till this day master plans, zoning, land use including classification and
reclassification has not been done and for such a technical issue time period of only
one year has been prescribed. It seems that Government is not paying the due
attention to this subject or because the status quo suits the interests of our rulers. The
spatial plans were not completed by the local Government s within the time frame

provided by the law as a result of it two sets of regulatory framework (As before

¥ John M.Gries, “Housing in the United States”, The Journal of Land, Public Utility and Economics,
1925, p-23-35.
8 The Punjab Land Use Rules 2008,Section 4,1* Edition ,Mansoor Book House,2007



Local Government Ordinance 2001) one of development agencies and other of Tehsil
Municipal Administration are operating in the country.A well planned and organized
city not only ensures the wellbeing and good health of its habitants but equally has a
direct positive impact on the motivation, attitude, habits and professionalism of the
people which equally reflects in the character of the nation as a whole.®* Central
Government has to play a vital role by helping local Government s in preparing
spatial planning.

On the event of Habitat Conference the participants by recognizing local
authorities as their closest partners in implementing the Agenda stated that they must
work to strengthen their financial and institutional capacities in accordance with the
conditions of the countries.®® Provincial spatial development plans, District structure
plans, Tehsil master plans and action plans for specific local areas would be prepared
under vision 2030 by the proposed urban policy research centre.®® One of the first
steps that should be taken in any community is to make a careful study to determine
the best use that can be made of the land and this should be followed by a
comprehensive city plan and a zoning code.*’

Central Government should play an active role by providing financial and
technical assistance to local Government s. In order to support the local Government
s’ central Government should hire experts from all over the world to prepare new
master plans both at national and city levels. Due to limitation imposed by the
Constitution of Pakistan the central Government can not perform this function itself

but it should not leave this job on the sweet will of the local Governments.

* Daily The Nation 16" January2008, Syed Ali Zafar, “Article”, “Cities Without Constitution.”

5 www.un.org.visited on 9™ August 2008

% Medium Term Development Framework 2005-10, issued by the Planning Comnission of Pakistan,
p-182.

¥ John M.Gries, “Housing in the United States”, The Journal of land public utility Economics, 1925,
p-23-35.
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Because in the case of America ,the Government in order to provide a decent
home and a suitable living environment for every American family has extended its
activities to zoning, comprehensive building codes and housing codes.*®
1.5.3 Unauthorized use of the Name of Govt’s, Ministries to Gain Credibility:

Humans are gregarious in nature; they prefer to live and work together. The
primitive man was a natural practitioner of collectivism which is cooperation in a
very primary form. All great religions of the world have emphasized the need of
cooperation. Islam also mentions about cooperation most vividly and emphasis the
people to cooperate and be helpful to each other for good cause. Cooperation was
helpful to meet all kind of human needs revolving around food, shelter and clothing.g9
Cooperative housing societies are based on the principles of voluntary and open
membership, democratic member control, member economic participation, autonomy
and independence, education, training, and independence and on the principle of
concern for the community.”

The importance of cooperative housing societies was also realized by the
Russian Government when the Government directed the citizens, in order to combat
the housing crisis, by developing house building and to assist the best economic use
of existing residential buildings on the principles of self help of the toiling masses,

citizens of the U.S.S.R might voluntary unite in cooperative housing societies.”’

# James Philpot, “Building codes, housing codes and the conservation of Chicago’s housing supply”,
The University of Chicago Law Review, 1963, p 180-203.
% Daily, The Nation, 28" April 2008, Manzoor Ahmad, “Article”, “Cooperative Housing Problems” .
® www.ica.coop. visited on 16™ August 2008.
*" Alexander Block, “Soviet Housing: The Historical aspect: Some Notes on Problems of policy”,
University of Moscow Law Review, 1952, p246-277.
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After the destruction of houses during Second World War many observers
viewed cooperative housing as the ultimate source of shelter for practically every
income group.”

Cooperative developers entered the housing sector in the 70’s and onward,
since then it has been common practice .Cooperative housing is primarily the
utilization of human resources. Low income families who could not otherwise afford
homes are organized into cooperative groups to build their own homes backed by
technical guidance, loans of equipment and financing for land and materials.” The
Government functionaries serving in a Ministry/Division become sponsors and
formed housing societies and got these societies registered. While doing so the
nomenclature of the Ministry/Division is used for registration i.e. central board of
revenues’ employees cooperative hosing societies, National assembly secretariat
employers’ cooperative housing society national assembly secretariat employees’
cooperative housing society, Air force cooperative housing society.

The sponsors of these cooperative societies have used the name of these
prestigious departments to gain public confidence and to get more money from the
public. And this practice of using name has been without getting no objection
certificate from these institutions.

When these cooperative societies commit embezzlement of funds the name of these
institutions are defamed. Punjab Private Site Regulations has prescribed that no

scheme should be advertised in any forum, media, and press prior to its sanction.”

** Tom L Davis, “Cooperative self help Housing”, Law and Contemporary Problems”, 1967, p409-415.

* Osborne T Boyd, “International Cooperative Administration Worldwide Housing Programmes”,
Land Economics, 1969, p77-80.

* Punjab Private Site Regulations 2005, Section 8§ (7), 1st Edition,Mansoor Book House,2007.
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This is a welcome step but to make the system more compact and foolproof it
must be included in the relevant laws of Pakistan electronic regulatory authority that
unapproved and unregistered housing society’s advertisement does not constitute

advertisement at all.”

1.5.4 Lacuna in the Pre requisite conditions for the Registration of Developers

of Housing Societies:

The fundamental purpose of the Government is to protect the health, safety,
and general welfare of the public .Whenever there arises in the state a condition of a
substantial menace to public health, safety or general welfare, it becomes the duty of
the Government to apply whatever power is necessary and appropriate to check it.”®

Supreme Court of Pakistan in the case of Shehla Zia versus WAPDA held that
it is the duty of the Government to ensure that all Pakistanis are provided with all
amenities and facilities which a person born in a free country is entitled to enjoy with
dignity, legally and constitutionally”’. It is well recognized that the owner of a house
enjoys a sense of security from the fact that he has a permanent residence that he is
proud of his status as a property holder, and he cherishes the independence and the

privacy it gives to his personal life.®

% Pakistan Electronic Media Regulatory Authority, 2002. Section 2,1* Edition, Khyber law publishers,
2007.

*® Philip H.Hill, “Housing Legislative Proposals”, Law and Contemporary Problems, 1947, p173-185.

*7 Shehla Zia vs WAPDA, PLD19948S.C.693.

* Ira S. Robbins, “Methods of Holding Residential Property”, 1937, p109-119.



Shelter is one of the basic necessities of life”but in this regard the situation in
Pakistan is very poor and can be seen from the below figures: -
Demand and Supply National Highway Authority’s estimate upon the basis of

1998 census.'®®

Years Population Required | Total housing Units | Housing
Housing | in Million Backlog in
Units Million
1996 13.05 237 19.3 4.4
1999 13.39 24.3 19.6 4.7
2000 13.74 249 19.9 5
2001 14.10 256 20.2 5.4
2002 14.47 263 20.5 5.8
2003 14.85 27 20.8 6.2
2004 15.24 27.7 21.1 6.66
2005 15.63 28.4 214 7
2006 16.4 29.1 217 7.4
2007 16.46 299 22 7.9
2008 16.89 30.7 22.3 8.4

There are many factors due to which there is a huge gap in demand and supply
side, among these, high population growth, inadequate attention toward construction
of new houses, migration and break up of the traditional joint family system are

important'®’.

* Medium Term Development Framework 2005-10, issued by Planning Commission of Pakistan,p-175.
% 4rww.nha.gov.pk visited on 1% April 2008.
"' Daily, The News, 6th December2007, Alludin Masood, “Article”, “Housing deficit”.

L Yal



Historically land was considered as a communal asset and was safeguarded
and carefully distributed according to the needs of the people. Gradually this trend
has changed in Pakistan due to declining performance in other sectors such as
manufacturing and processing the power brokers and capitalists focused on land
transactions as an enterprise'®’Real estate sector was further accelerated after the
incident of 9/11 when overseas remittance jumped from 1.5 billion to 4 billion in
2002'%,

The decision of lowering the interest rate from 22 % to 3 % was also a reason
to increase the speculation in real estate sector'®Due to these factors housing
societies have been formed at large scale and these housing societies have offered
plots to the applicants far in excess of the land in their possession. The aim was to
collect as much money as possible from the public. The practice was endemic and
went unchecked on account of loopholes in the registration laws. Cooperative
societies are registered under Cooperatives Societies Act 1925,

It prescribed the condition that no society should be registered under the Act
unless it consists of at least ten persons and if it has object to raise funds from its
members then the persons who want to form cooperative society must reside in the
same town or village, tribe, class, caste, or occupation and no society can use the
word bank or can conduct banking unless it is registered under this Act and has a paid
up capital of rupees 20,000 or more and societies with limited liability should use

limited as a last word of their names.'%

"“IDaily, the News, 16th December 2007, Dr. Noman Ahmad, Article, “Nothing for the Masses”,

1 www.finance.gov.pk visited on 1% March, 2008

'% Daily Dawn 29 December, 2007, Zahid Igbal. “Article”, “Pakistan: The Housing Market Thrives as
More Pakistani Capital Returns Home”.

% Cooperator Societies Act 1925, Section 7,1% Edition, New Fine Printing Press, 2008,
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Similarly Cooperative Societies Rues 1927 prescribe that every application
for the registration of a society should contain, name, address, liability clause, area of
operation, objects, par value of share, leverage scheme along with three copies of the
bye laws. Further more if a member of the proposed society is also a society then an
authorized member of the society must sign the application for the registration of the
cooperative society.'®It is very interesting to note that a cooperative housing society
can be registered even without having an inch of land by the housing society.

Similarly private housing companies are registered under the Companies’
Ordinance 1984. For registration of a housing company Memorandums of
Association and Articles of Association are filed with the registrar along with the
declaration by the proposed director in the Articles of Association that all the
requirements of the Ordinance and rules have been complied with. If the registrar is
satisfied that the company is being formed for a lawful profession, objects are not
inappropriate, or deceptive or insufficiently expressed and all the requirements of the
Ordinance and rules have been complied with in respect of registration of the
company then the company will be registered.'”” Similarly Companies General
Provisions and Forms Rules 1985 prescribe that three copies of Memorandum and
Articles of Association duly subscribed and witnessed should be stamped as per
Stamp Act along with the declaration made by an advocate of High Court or Supreme
Court or a member of institute of Charted Accountant of Pakistan or a member of
institute of Cost Management and Accounts of Pakistan and proposed director in the
Articles of Association. Qut of these persons the registrar can demand from any

person a clarification or document to satisfy him.'%

1% Cooperative Societies Rules 1927, Section 2,1% Edition, New Fine Printing Press, 2008.

107 Companies Ordinance 1984, Section30, 3rd Edition, Federal Law House, 2007.

%8 Companies General Provisions and Forms Rules 1985, Section 2, 3™ Edition, Awais Publications,
2003.
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From the above two sections of the companies laws it is very clear that there
1s no condition of land for the registration of a housing company. A housing company
without having any piece of land can be incorporated under the prevailing legal frame
work.. In the past private housing companies and cooperative hosing societies took
advantage of these loopholes in the registration process of housing societies and they

offered plots without having any piece of land.

When the people demanded a proof of the genuineness from these housing
societies they were shown registration certificate issued under the registration laws
and the people became satisfied as they did not understand the difference between
permission to incorporate housing company and permission granted to start housing
society. As a result of that a lot of people were deprived of their hard earned income.
This practice is still going on because legal framework is still very poor.

These registration laws should be amended on urgent basis and no housing
society should be registered with out having ownership of land. The next step is how
these provisions of law should be amended because making possession of land as a
pre-requisite for registration is of paramount importance due to two reasons. Firstly,
this new development will help to confine registration to the extent of genuine private
housing companies and cooperative housing societies. Secondly, the registration laws
being very liberal it will close the door of registration of housing societies by spurious
sponsor. If the condition of possession of land as a pre condition for registration is
made a new issue raises what should be the percentage of land whether 80% as
prescribe by the law or no condition as to possession of land '®. There is a need to

strike a balance between these two extremes in such a way that fake and greedy

' Punjab Private Site Regulation 2005, Section (3)}(2) (g), 1st Edition, Mansoor Book House, 2007.



developers are discouraged and genuine and fair developers are encouraged. The
condition of 80 % possession of land by housing societies before the sanction of the
scheme is not in the best interest for a number of reasons.

Firstly, housing has been accorded a top priority for its beneficial effects on
economic growth and employment generation; housing activities boost the economic
activity in forty allied industries.''°
Affordable housing for low income groups contribute to poverty alleviation
measure.'''Real estate and construction industry can be called the mother of all
industries as it triggers activities in the supporting industries.''? Due to investment in
real estate sector Gross Domestic Product increased to 5 % in 2006.'"*Housing and
construction sector have been notified by the Government as a priority industry in

C‘C” Categoryl 14

. Thus this condition of 80% possession of land before the sanction of
the scheme in the law is against the national policy as Medium Term Development
Framework is prepared after consultation of the four provinces. The success to any
policy lies in the unidirectional proceeding for the achievement of a settled goal. So
the above condition is a deviation from the mainstream policy.

Secondly, the private sector is assigned the main role in the development of

housing sector for public welfare. Pakistan is also a party to Habitat agenda in which

private sector is identified as backbone of “Shelter for All” policy' ",

" National Housing Policy 2001, issued by Ministry of Housing and Works, preface.

"' Medium Term Development Framework 2005-10, issued by Planning Commission of Pakistan,p-
177.

"> National Housing Policy 2001, issued by Ministry of Housing and Works, p-17.

" www finance.gov.pk.visited on 1¥ March 2008,

14 Thid, p-2.

" www.un.org, visited onl6th August2008.




The inclusion of the words “and for the companies™ in the preamble of the
Land Acquisition Act connotes the intention of legislatures to encourage the private
sector to make investment in the projects and schemes which are beneficial to the
public i.e. construction of roads, schools, health facilities and housing.

If the entire budget of the current annual Public Sector Development by
leaving no money for any other Public Sector projects is used only for housing even
then housing target can not be achieved.

Total amount allocated for housing and physical planning in the public sectors

development program (PSDP) is as under' 'S

Years Amount Allocated
(Million)

2004-05 9

2005-06 7.5

2006-07 7.9

2007-08 8.5

2008-09 9.7

2009-10 10.5

Total 44.1

This necessitates putting in place a framework to facilitate financing in the

private sector and mobilize non-Government resources.'"’

116
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www.planningconnimmion.gov.pk visited on 17t August 2008,
National Housing Policy 2001, p-17.



When the acquisition of land is for a public purpose the consideration that the
state has undertaken the task at the instance of a private entrepreneur or agency or a
private institution is not germane. If the acquisition of land could materially help the
national economy or the promotion of public health, or the furtherance of general
welfare of the community or something of the like the acquisition will be deemed to
be for a public purpose.''® The condition of acquisition of land for public purpose is
met when land is acquired by the company for building or work which would serve
public purpose.”9

Acquisition of land by the Government on the expense of the society for
construction of residential accommodation for defense and civilian personal is for
public pu.rpose.120

Where the notification not only state that the land is to be acquired for a
company but the purpose is also expressly mentioned the notification cannot be said
to be contrary to the provisions of section 4 of the land acquisition Act.'*! Where
there is a public purpose the powers of the Government to acquire land are not
excluded because acquisition is for the benefit of the company.'? It is the opinion of
the provisional Government that land is acquired for the public purpose by the
company.'®
Allah Abad High Court went on to this extent that it declared that if land is required

by the company for the construction of houses procedure in part VII of the Act need

not to be followed.'**

''® Ram Narain Singh and others Vs. The State of Bihar and others. AIR 1978 Pat 136.

' State of West Bangal and another Vs. Surendra Nath Bhattac Harya and another. AIR 1980 SC
1316.

'® Dr. Muhammad Naseem Javid vs,Lahore Cantonment Housing Society Limited through the
Secretary Foretress Stadium, Lahore Cantt. and 2 others. PLD1983Lah 552.

2! R L. Aurora Ram Ditta Mal vs. State of Utter Pradesh and others. AIR 1958 All 126.

"2 A. Nates Asari vs. State of Madras and another AIR 1954 MOD 481.

' R.A Aurora vs. State of Utter Pradesh and others AIR 1958 All 872.

'** Bhagwat Deyal and another Vs. Union of India and others AIR 1959 Pun 544,



The condition of 80% possession of land and submission of site development plan
for the entire housing scheme makes the society captive of 20 % land which is yet to
be acquired under Land Acquisition Act. The price of this 20% land is dictated by the
owners in collision with the officials of revenue department. The condition of
80%possession of land is against the intention of the legislatures of Land Acquisition
Act 1894 which aims at encouragement of companies and cooperative societies in the
economic activities for public welfare such as housing. The condition of prescribing
80 % ownership of land is also in utter disregard of ground realities in Pakistan. The
members of the cooperative society are generally poor people and lower grade
officials and due to low income they cannot afford to purchase land for their houses
in defense housing authority or in a private housing company, the only way left for
them is to have a house through cooperative housing society. The condition of 80%
which is very high so it will close the last door open for the poor because they can not
afford to accumulate so much funds from their own resources. It is inequitable as it
will only encourage members with adequate financial means to formn cooperative

societies and discourage under privileged classes.

Lastly, is also against the spirit of the Medium Term Development
Framework 2005-10 passed by the planning commission in which all the four
provinces are parties and which is prepared after a detailed consultation by the

Federal Government. So this condition is an example of divergence from the national

policy.
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A separate law for registration of private housing companies should be
enacted by each province in which each province can prescribe a pre condition of
land for registration of housing companies by keeping in view its local conditions and
development priority as every province has its development priority due to its specific

geographic, economic and social differences with respect to other provinces.

Revenue department is empowered to permit change in land use from
agriculture to industrial, commercial or housing purpose without intervention of
development authorities'>>. As a result of that when information leaks out that
housing society is being launched in the particular area the inhabitant of the adjoining
lands do the above practice with the help of Patwaris. All land record must be
computerized because poor land record system is the major cause of litigation in our
country.'”® As a short term measure when notification under section 4 of the Land
Acquisition Act 1894 is issued, the land record of that particular area should be sealed

to stop the revenue department from doing this unlawful practice

125 Registration Act 1908, Section 21(1), B to Z Publishers, Lahore, Edition 2008.
120 KASB Securities Limited, December 2005, “Research Paper on Real Estate Investment Trust”.
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1.5.5 Low standard of Town Planning, Basic Civic amenities and poor
environmental conditions.

Humankind is not only biologically dependent on its environment but it also
derives from it the resources necessary for its life, economic activities and economic
growth.'*’ Planning is a process of consciously exercising rational control over the
development of the physical environment, and of certain aspects of the social
environment, in the light of a common scheme of values, goals and assumptions.
Planning is concerned with guiding both public and private action and may be on a
local, metropolitan, or regional basis.'” The old accepted view of planning was that
the Government knew best and would regulate the physical environment properly for
the benefit of everyone. As such the town planning continued to be based on survey,
analysis and plan without its linkage with environment and economic and social
system of the town. Following rapid urban growth in the cities since 1950, the
planning system in the country (cities) has collapsed. In almost all cities the
authorities could not respond adequately to rapid urbanization phenomena and, in
particular, to provide adequate basic urban services a situation is emerging which is
proving detrimental to the maintenance of a congenial and health living environment.
Under the pressure of rapid population growth, an increasing proportion of housing
stock is hurriedly built. For this reason the cities that have experienced this rapid
growth are largely unplanned in the country. In many of these rapidly growing cities,
the rate of increase of slum dwellers and squatters is twice the (very high) overall
urban growth rate and environment condition has become very poor. It is perceived

that 1f housing construction is done by complying with the environmental standards

127 Commoner, “The Environmental Costs of Economic Growth”, Economics of the Environment,
1977, p. 331-353.

Curtis J Berger, “Land Ownership and Use”, 2nd Edition, Little Brown and Company Publishers,
1975 p-634.
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the cost of construction with increase many fold and as a result the economic
activities will halt. The experience of the Organization for Economic Cooperation and
Development (OECD) countries shows that both environmental and economic
objective can be achieved and reconciled at the same time.'?

Over the last 20 years the Organization for Economic Cooperation and
Development (OECD) countries almost doubled their Gross Domestic Product. '*°
Another reason due to which housing developers are not following environmental
standards is that the existing large scale system evolved during a period when
environmental concerns were not serious and now retain their economic dominance
partly due to economies of scale and partly through influence over the political
system.'*' As a result of it there is pollution, poor sanitation, water shortages and lack
of solid waste management. And this trend of housing is impacting upon economic
and social systems of the cities. Now it is the time to realize that there is no clash
between economic growth and environmental protection and they are compatible and
mutually supportive.'*? This problem is not only with Pakistan, the whole Asia has
the Worlds fastest growing economies but prosperity brought by Asia’s industrial
development is at the cost of ecological devastation.'*

Very interesting to note that the Government of Pakistan instead of emphasizing the
housing developers to confirm to environmental standards has exempted the private

sector from environmental impact statement.'**

12* Beckerman, Wilfred, “Economic Growth and Environment: Who’s Growth? Who’s Environment?”
1992, p 481-496.

1*® Juhasaz Farence, “Guiding Principles for Sustainable Development in the countries fair Principles
for Sustainable Development”, Cambridge, 1993, p, 33.

"*! Ayres Robert, “Evolutionary Economic and Environmental imperatives” Structure Change and
Economic Dynamics, 1991, p. 268.

"2 Butler, Alison, “Environmental Protection and free Trade: Are They Mutually Exclusive?” Federal
Reserve Bank of ST. Louis Review, 1992, p, 3-16.

133 Daily ,The News ,6% October 1990,Editorial, “Environmental Concerns”.

'** Yearbook of International Environmental Law, 1992, p437-438.
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Perhaps the reason for not complying the environmental laws with industries
including housing is that the developing countries consider pollution as a by product
of industrialization. The need for economic and social development by far outweighs
their ability or desire to pay for pollution reduction necessary to achieve a clean
environment.'**

Developing countries are facing a unique dilemma between economic development
and environmental degradation. It is true that their quest for development would add
to existing pollution. **Medium Term Development Framework of the Planning
Commission of Pakistan admits this trend as a result of inadequate attention to spatial
planning at the national, provincial and local levels, urbanization phenomena and
urban development are not being addressed comprehensively. With indiscriminate
conversion of the rich agricultural land for urban uses, there has been haphazard
growth around big cities and along national highways. Most of the cities in the
country are dominated by areas of poor housing, inadequate infrastructure and social
services and poor transport with a large proportion of the residents living in Katchi
Abadis or informal settlements.

In large cities in particular, the problem of high land values is one of the
biggest constraints on poor family’s ability to acquire shelter. It was in this context
that UN Conference on Human Settlements — Habitat II — was held in Istanbul,
Turkey in June 1996 for discussing the current state of urbanizing world and adopted
two documents of great political importance for the sustainable development of cities,
towns and communities, namely, Habitat Agenda and ‘Istanbul Declaration’. Sub-

Para (c) of Para 43 of the Commitments is particularly significant for the topic of low

"’ KettelWell, Ursula, “The Answer to Global Pollution? A Critical Examination of the Problems and
Potential of the Polluter Pays Principle” Journal of Environmental law and Policy™, 1992, p 452-462.

136 “Magnitude of Environmental problems Causing Pollutin-Induced Health Problems”, International
Environmental Reporter, (BNA) 245, May 8§, 1991,

A4



standard of town planning and lack of basic civic amenities and poor condition of
Environment.

It declared the need to integrating urban planning and management in relation
to housing, transport, employment opportunities, environmental conditions and
community facilities.'*’ In the context of a change in percepts of town planning all
over the globe, the old planning system of a town based on merely physical survey,
analysis and plan with a regulatory framework cannot ensure sustainable development
of a town. It has to be changed in a larger context of social, economic and
environmental sustainability. Although housing is poverty minimizing measure in our
country but poverty should be addressed directly and parallel with environmentally
sound policy,'*®

We have to look for such ways of housing construction which are
environmentally sustainable. Because we need development that meets the needs of
the present without compromising the ability of future generations to meet their own
needs.'”

The solutions offered for tackling the problem of low standard of town
planning and provisioning of basic civic amenities generally revolve around strict
compliance with the laid down regulatory framework by the housing societies for
grant of the no objection certificate. This framework includes submission of town
planning, distribution plan of the scheme as per Town Planning Standards, which
include physical survey plans and infra structure design as per laid down standards.
These standards which differ from development authority to authority are aimed at

ensuring basic civic amenities such as water supply, sewerage, roads, pavements,

"7 www_ unhabitat,org. Visited on 27 August 2008.

¥ Lutz , Emest and Young, Michael , “ Integration of Environmental Concerns into Agricultural
Policy of the Industrial and Developing Countries”, 20 World Development, 1992, p 244.

1% World commission on Environment and Development our common future, Oxford university press,
1987, p8.
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parks etc in the housing society. It will be pertinent to mention here that the Punjab
Government has recently institutionalized for the whole province the planning
standards under Punjab Private Site Development Schemes Regulation 2005 .

A glance of these rules reveals that the emphasis is placed on physical features
of the proposed housing society without any linkage with socio economic and
environmental factors. This is largely on account of the fact that the provincial spatial
development plans, district structure plans or Tehsil master plans have not yet been
prepared.

Lack of basic infrastructure such as link roads, electricity, gas and telephones
in the housing societies constructed in the cities and around it is also very important
issue which is being neglected. Recognizing this lacuna, the Government of Pakistan
has had recommended, besides other measures, that public and private development
schemes within planned areas shall only be undertaken/approved when the
availability of trunk infrastructure is ensured for such developments.'*! However, it is
observed that the authorities have continued to grant approval to the housing schemes
without obtaining clearance from the utility and other agencies regarding availability
of the services. This is an administrative issue and the provinces must ensure its strict
compliance by the development agencies and Tehsil Municipal Administrations .In
order to tackle the above issues as a long term measure, the planning standards need
be revisited in the light of the concept of sustainable human settlement. However, this
will only be possible when national spatial strategy is prepared by the Planning
Commission under which provincial spatial development plans, district development
plans and Tehsil master plans will be formulated. As a short term measure, The

Punjab Private Site Development Scheme Regulations 2005 relating to planning

"% Punjab Private Site Regulations 2005, Section 6,1% Edition, Mansoor Book House, 2007,
"' Housing National Policy 2001, issued by Ministry of Housing and Works, p37.
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standards may be adopted by the provinces with such modification as deemed
appropriate by them in the context of their development plan. No housing scheme
should be entertained by the regulatory authority for scrutiny unless it is submitted by
a town planning firm, duly approved by the Pakistan Council of Architecture and
Town Planners .The regulatory authority should establish a department for
monitoring the execution of the scheme in conformity with the terms of sanction. The
regulatory authority should be empowered to take action against developer in case of
non-completion of scheme within the stipulated period or in case of violation of terms
of the sanction. The Punjab Government has already provided a provision to this
effect in the Punjab Private Site Development Schemes (Regulation) Rules, 2005'%,

The other provinces may adopt these provisions or may adopt them with such

modifications as deemed appropriate.

4 Punjab Private Site Regulations 2005,Section13(2), 1* Edition, 1™ Edition, Mansor book house,2007



1.5.6 Registration of Private Housing Companies:

The subject of housing fell neither in the federal list nor in concurrent list.'*’
Being a residuary subject the provinces exercise complete control through provincial
laws and rules on the land and housing. When the Local Government Ordinance 2001
came to force, the structures and systems in place were supplanted by new structures
and systems with simultaneous devolution of these functions from the provinces to
local Governments.

The devolved functions include housing, urban and physical planning and
public health engineering'**. Local Government Ordinance 2001 clearly declare that
on commencement of this ordinance the administrative and financial management of
the offices of local Government and rural development department, public health,
engineering department and housing which were providing services at the regional,
zonal, circle, divisional, District and Tehsil levels shall stand entrusted to respective
town municipal administrations'* .

Private housing companies are registered under the Companies’ Ordinance
1984 with the Securities and Exchange Commission of Pakistan.

The powers conferred by this ordinance on the federal Government, or

commission shall in relation to companies which are not trading corporation and the

objects of which are confined to a single province, be the powers of the

provincial Government.'*

' Constitution of Islamic of Pakistan 1973, 4th Schedule, 3rd Edition, Pakistan law times publications,

2002,
"% Local Government Ordinance 2001, Second schedule, 1st Edition, Mansoor book house, 2007.
"> Ibid, Section 15.
16 Companies Ordinance 1984, Section 5,3"1 Edition, Federal Law House, 2007.
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The Constitution of Pakistan declares that federal Government can legislate
only about those corporations the objects of which are not confined to a single
province.'*” How far the registration of private housing companies with Securities
and Exchange Commission of Pakistan is valid?

A closer examination of the above provisions reveal that one point is common
i.e. companies with objects confined only to a single province is the exclusive
jurisdiction of the provincial Government and after promulgation of the local
ordinance 2001 exclusive jurisdiction of local Governments.

It is beyond any doubt that private housing companies with housing scheme
situated and confined to a single district comes under the exclusive jurisdiction of the
concerned local Government the point that needs explanation is whether housing
activity amounts to trading or non-trading activity?

A solution to this issue can be offered if we make a bold decision whether
housing should be treated as a profit making or commercial venture activity. Housing
is one of the basic necessities of life. If the close analysis of the ground realities of
Pakistan is made there is a back log of 2, 70,000 housing units each year which is
accumulating each year and the demand of housing will be 800, ooo housing units in
2010.1f the total amount inciuding all sectors is used only to cater the housing back
log and to provide the basic necessity of house to all homeless people the
Government cannot meet the deficit. Meeting the housing the target is beyond the
financial resources of the Government.'*Funds from zakat funds will be used to
solve housing problems.'*It means housing activity amounts to poverty alleviation

measure. So, the Government must encourage housing activity as non trading activity.

47 Constitution of Islamic Republic of Pakistan 1973, 4t Schedule, 3rd Edition, Pakistan Law Times,
2002,
::: National Housing Policy2001, issued by Ministry of Housing & Works, p-9.
ibid, p -36.



It is also mandated by Millennium Development Goals.'*

Indicators 2001-02 2002-03 | 200506 | 2011 2015
(Million)
Population of Kachi | 50% 55% 60% 75% 95%

Abadi to be
regularized in

percentage

It is target of the Government to achieve by 2020 a significant improvement in lives
of at least100 million “slum dwellers” and meeting the back log in housing sector is
beyond the financial resources of the Government''.

This necessitates the declaration of housing activity performed by housing companies
as a non-trading activity because by treating the housing activity as trading activity
the Government cannot achieve the above mentioned target. So, for registration
purposes the case falls under section 5 of the Companies’ Ordinance which declare
the incorporation, regulation and winding up of the housing companies to be done by
the respective Provincial Government s. As housing is a devolved function of the
local Government. Another problem is once the private housing companies are
registered with the Securities and Exchange Commission of Pakistan, there is no
regulatory mechanism in the Companies Ordinance to monitor and regulate the
activities of the private housing companies because it is a devolved subject of local
Governments. Local Governments do not intervene in the affairs of private housing
companies because these companies are dealt with by the Securities and Exchange

Commission of Pakistan. There is no regulatory mechanism to regulate the activities

' www.planningcommission.gov.pk visited on 29May2008

"' National Housing Policy2001, issued by Ministry of Housing & Works, Preface,
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of the private housing companies in the Companies Ordinance, 1984 and the net
result is that the affairs of the private housing companies are unregulated.

If the housing activities conducted by the private housing companies are
treated as trading activity then the Section 5 of the Companies Ordinance, 1984 does
not apply and the case for registration purpose falls under Section 4 of the Companies
Ordinance, 1984.">> Whether the case for registration falls under section 4 or 5 of the
Companies’ Ordinance 1984 in both these cases the registration of housing
companies with the Securities and Exchange Commission of Pakistan is invalid.

Constitution being the supreme Law of the land and it is also the scheme of
the constitution that the subject of the housing should be handled exclusively by the
provinces.

Only public limited housing companies should be allowed to perform the
housing activities because the public limited companies are required to conduct audit
of accounts, publish profit and loss account, balance sheet and more disclosure
requirements apply to it. The Government can have more check and balance on its
activities. This development will help a lot to stop embezzlement of public funds
committed by the private housing companies.

Registration of housing companies must be done by the respective provinces because
construction of houses in Pakistani perspective amounts to welfare contributing
objective, so housing companies are doing welfare activity, mostly the companies
established not for profit and having welfare objects are incorporated with the
provinces . It will not only enable each provincial Government to enact the
registration law according to its development priority as each province has its own

development priority according to its economic, geographic, and social difference

152 Companies Ordinance 1984, Section 4, 3" Edition, Federal Law House, 2007.

'3 Nazir Ahmed Shaheen, Practical approach to the Companies Ordinance, 1984, 3rd Edition, Federal
Law House, 2007, p25.
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with respect to other provinces but it will also result in a better check and balance by
each provincial Government as the subject of housing is the exclusive domain of the
provinces.

The present law of registration of housing companies does not provide any
condition for possession of land before registration by the private housing companies,
so the present law of registration is not going to work so it should be amended. If an
amendment is made in the present law of registration of housing companies by
stipulating a condition of land before registration the constitutional limitation will
remain there. Under these circumstances, the ideal solution lies in the enactment of
new registration law for housing companies by each provincial Government.

1.5.7 Acquisition of land on the pattern of Defense Housing Authority
These days the major obstacle in the way of development of real sector is the
acquisition of land. When the developers of the housing societies proceed to acquire
land they observe that either the land is not free from encumbrances or if the land is
free from encumbrances the owners of he lands charge exceptionally high prices.
Defense Housing Authority is adopting a very transparent approach for the
acquisition of land and it is the most successful experience in Pakistan before
discussing the procedure adopting the authority for the acquisition of land lets have a
look on the origin of DHA Lahore.

LCCHS (Lahore Cantt Cooperative Housing Society) was established on 19 March
1975 with the registrar Cooperative Punjab. The affaires of the Society were run by
the management Committee consisting of 11 to 15 members. During 1989 in the
general meeting of the members a by Law, authorizing serving Army officers to cast
Vote through postal ballet for electing the Management Committee and making

policy was passed. This did not suit to some members due to their vested interest.
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They challenge the decision in the Lahore High court in 1991 in the Lahore High
Court. The Court suspended the Management Committee and entrusted all the powers
of the Management committee to Commander Lahore CORPS. In order to improve
the efficiency of LCCHS, the society was converted into Defense Housing Authority
on 2 July 1999, firstly, through provincial Ordinance and finally through DHA order
of 19 September 2002. '**The secret of successful working of the Defense Housing
Authority is its very unique method of acquisition of land. The procedure of
acquisition of land adopted by DHA Lahore is very simple, the Authority acquire a
piece of land from the adjoining land owner. Half of the piece of land is retained by
the Authority and half of the land is returned to the owner. The consideration for the
land owners is that when their lands become part of the Authority the prices of the
land increase many folds. In this process of acquisition of land an approach of
converge of interest is adopted. The present approach adopted by the housing
societies for the acquisition of land is not working so the approach adopted by the

Defense Housing Authority should be adopted.

' www.yahoo.com visited on 23" May 2009.



1.5.8 Protection of property rights against land Mafia.

The Constitution of Pakistan guarantees that no body should be deprived of his life,
Liberty, reputation and Property accept in according with Law.'*> Supreme Court of
Pakistan in the case of Shehla Zia versus WAPDA held that it is the duty of the
Government to ensure that all Pakistanis are provided with all amenities and facilities
which a person born in a free country is entitled to enjoy with dignity, legally and
constitutionally'*®. It is well recognized that the owner of a house enjoys a sense of
security from the fact that he has a permanent residence that he is proud of his status
as a property holder, and he cherishes the independence and the privacy it gives to his
personal life.”’” The fundamental purpose of the Government is to protect the health,
safety, and general welfare of the public .Whenever there arises in the state a
condition of a substantial menace to public health, safety or general welfare, it
becomes the duty of the Government to apply whatever power is necessary and
appropriate to check it. The Provision of secure property is the function of the
Government without this protection the people can not enjoy property rights. Disputes
between individuals over tile to or possession of immovable property and illegal or
forcible dispossession of a rightful owner or occupier from some property possessed
by him are not unusual or extraordinary phenomena but unfortunately of late a new
phenomenon has emerged in our society wherein a class of persons called “Property
grabbers”, also commonly known in local parlance as “Qabza Group” or “land mafia”,
has come to surface whose primary chore or errand is to illegally or forcibly take
possession of immovable properties belonging to others. The sole aim of the class of

persons is undue enrichment at the cost of other, rights and the took employed by

%> Constitution of Islamic Republic of Pakistan 1973, Article 9, 3rd Edition, Pakistan Law Times, 2002.

"¢ Shehla Zia vs WAPDA, PLD19948.C.693,
""" Ira S. Robbins, “Methods of Holding Residential Property”, 1937, p109-119.



them for achieving such nefarious end, more often then not, is nothing but brute force.
In cases of run on the mill dispossession of one person from a some immovable
property by another the law of the land already provides many remedies in both civil
and criminal spheres, including a regular civil suit under the Code of Civil Procedure,
1908, a civil suit with summary procedure under section 9 of the Specific Relief Act,
1877, proceedings under section 145 of the Code of Criminal Procedure, 1998,
criminal prosecution for offences relating to property, trespass and violence contained
in the Pakistan Penal Code, 1860 and proceedings before the Revenue Courts and
authorities under the Land Revenue Act, 1967, etc. however, faced with the new
challenge posed by the menace of property grabbers/Qabza Groups/land mafia the
Parliament rose to the occasion and in the year 2005 the Illegal Dispossession Act,
2005 was passed and enacted in order to provide a speedy and effective remedy and
relief to the innocent people deprived of possession of immovable properties by
property grabbers/Qabza Groups/land mafia. '°® A serious mistake was being
committed by the lower courts while Appling this act against the parties other then
land mafia. Lahore High courts in this judgment made it clear that lower court must
draw align between the cases of dispossession of land committed by the ordinary
people and the dispossession committed by land mafia. After coming into force of
this enactment the citizens of the Pakistan can enjoy property rights granted by the

constitution of Pakistan,

%8 Zahoor Ahmad Vs State PLD 2007Lahore231.
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1.5.9 Improvement in the land Record System.

Every Government levies some taxes on various sectors to run day to day affairs of
the state. For this purpose the Government collects land revenue from the real state
situated rural areas and for this purpose Provence have been divided into Division and
each Division has been further for divided into various Tehsils. In order to collect the
land revenue the regulatory system has been classified into these classes i.e. the board
of revenue, the Commissioner, the assistant Collector, of the first grad and the
assistant collector, of the second grad.'®® For the purpose of the collection of land
revenue all lands are liable to the payment of the land revenue to the Government
except lands exempted by special contract, lands included in village site, area of
cantonment limits, lands subject to property tax, base and barren lands not subject to
cultivation for period of six years. The assessment of land revenue is base on the
estimate of the average money value of the gross produce of an estate are a group of
estates. It is responsibility of the land owners to make payment of the land revenue
within the prescribed time period and according to the prescribed rates. The present
land record system is very old and it is unable to meet the needs of the current age.
An improvement in the land record system is the need of thee hour. The special
syntax for land parceling and revenue data recording is meant to make it secure from
alteration and piracy; however this is being exploited because a few individuals can
understand this syntax (Patwari being the central figure in the manipulation of
numbers and records). His intimate knowledge of nomenclature leads to
strengthening of his sovereignty over the system. The consent of Patwari became the
prerequisite to interact with system. Since Patwari is the only person who can

demarcate the extent of landholding actually on ground, his authority remains

'*7 M. Ehsan-ul-Haq, Section 7, Land Revenue Act, 1967, National Law Book Service, 1999.



unquestioned. That is why the role of Patwari is greatly misused in this system. A
Patwari then becomes a key person to temper records and parcel boundaries in the
absence of checks on him or he knows the ways to mold the things accordingly.
Notwithstanding the aberrations in the system, land records data is maintained at
three different levels (Patwar, Tehsil and district levels) to protect against
unauthorized alteration. Various levels of access are also defined. The temporal
archives are only stored at district level record room. Still there are occasion when the
entire record is wiped out due to fire or floods.Some of the flaws and shortcomings of
existing system of land records are highlighted hereunder; Data is unsafe and stored
in dilapidated conditions. Maps do not follow cartographic rules. Manually generated
records have poor accuracy, Approximate Measurements, Conventional mapping and
survey is slow and time consuming, Records again need to be updated at the
completion of survey, System is complex, Data is Widely Distributed160

The solution of the problems relating to land revenue and development of real estate
sector of the rural area demands the preparation of computerize land record system

after a careful study of the existing system of land record system.

'8 S F.Raza,M.Almas and Kamran Ahmed,Land Records Information Management System,available
at www.google.com. Visited on 23* May 2009.




2.1. Origin of Real Estate Investment Trusts in U.S:

Real Estate Investment Trusts (REITs) legislation was introduced in the
House of Representatives on June 8, 1960 and passed from the Parliament on 29"
June 1960. On 14 September 1960 President Eisenhower signed into a law a bill
which provided a pass through tax treatment for certain real estate investment
trusts. '°' Real Estate Investment Trusts (REITs) were introduced to offer retail
investors a possibility to invest in diversified property portfolio. Overregulation
resulted in a sluggish start to it.'®* One of the main reasons due to which American
Congress created real estate investment trusts (REITs) was to provide economies of
scale to individual investors. Internal Revenue Code 1954 has prescribed these
conditions for qualifying as a Real Estate Investment Trusts in United States :- it must
be unincorporated trust or an unincorporated association and it must be managed by
one or more trustees, it must have its beneficial ownership evidenced by transferable
shares. It must be a type of entity that would ordinarily be taxable as a domestic
corporation. It should be owned by at least one hundred persons. It must not be a
personal holding company and it must not bold property primarily for sale in the
ordinary course of its trade as business. It must distribute at least ninety percent of its
ordinary income.'®® A real estate investment trust shall not change to any accounting
period other than the calendar year and a corporation or association may not elect to
be a real estate investment trust for any taxable year beginning after October 4, 1976,

unless its accounting period is the calendar year.

' Marvin. S Khan, “Taxation of Real Estate Investment Trusts *, Virginia Law Review, 1962, p
1011-1047.

12 Ulricg Scheht and Jens Wimschulte, “German Property Investment Vehicles and the Introduction of
G-REITs an Analysis”, Journal of property Investment and Finance, 2008, p232-246.

' William L.Martin, “Federal Regulation of Real Estate Investment Trusts: A Legislative Proposal”,
University of Pennsylvania law Review 1978, p316-390.
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The high payment is an attractive feature for investors secking to take
advantage of the income potential of indirect commercial real estate.'® Three key
elements are of essential importance in the structure of Real Estate Investment Trusts,
Firstly, their assets and revenues are closely restricted to real estate plus a limited
portfolio of securities. Secondly, they are usually public companies; they can avoid
paying corporate taxes so that their owners are not subject to the double taxation
associated with public corporations. Thirdly, Real Estate Investment Trusts are
required to distribute essentially all of their accounting earning so that they become
taxable of the investor level.'®® Due to illiquidity, indivisibility and lack of flexibility
associated with the direct property investment, purchase of shares in it offers an easy
and relatively liguid method of investing in real estate. Buyers of its shares purchase
assets that have characteristics different from most common stocks while the return
carned as in the case of mutual finds can be expected to be determined by the
productivity of the assets owned by the trusts. 1% Direct investment in real estate
determines the marketplace in the United States of America. The total market value of
equity in American commercial real estate in 2003 was approximately 2.5 trillion
dollars. Of this total just 0.5 percent i.e. 168 billion dollars was held in publicity

traded form while the balance of almost 2.4 trillion dollars was privately held.'®’

'* Shelter R.M. and Anderson D.C, “The financial performance of REITs : Foliowing Initial Public
Offering,” Journal of Real Estate Research, 1998, p 230-245.
' Robert D. Cambell and C.F Sirmans, “Policy Implications of Structural Option in the Development

of Real Estate Investment Trust in Europe”, Journal of Property Investment and Finance, 2002, p388-
405.

' Redman A.L and Manakyan, “A Multivariate Analysis of REITs Performance by Financial and

Real Estate Portfolio Characterists,”The Journal of Real Estate Finance and Economics, 1995, p 137-
148.

'’ Ling DC and Archer, “Real Estate principles”, A value Approach McGraw Hill Irwin New York
20085, p227-288.
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There are two hundred publicly traded REITs in the U.S and in 2007 total
assets amounted to 475 billion dollars almost eight hundred REITs are not registered

with Securities Exchange Commission of United States.'®®

2.2. Origin of Real Estate Investment Trust in Pakistan

Securities and Exchange Commission of Pakistan had set up a 14 member task
force in December 2004 which was then divided into two committees, one headed by
financial sector expert Jahangir Siddiqui to work on product development and the
other headed by Economist Shahid Karder to review and develop a regularity

framework.'®

In the end of 2004 first draft of proposed REITs laws was prepared by
Securities and Exchange Commission of Pakistan and was presented to the
Government of Pakistan. After the time period of year and a half in September 2006
the commission presented the second draft of proposed Real Estate Investment Trust
laws to the Government of Pakistan. A task force created under the chairmanship of
Dr. Salman Shah, came up with an investor friendly Real Estate Investment Trust
model after considering the basic legal issues.'”® It could not be introduced because
real estate is a provincial subject and much time was spent in convincing the
provinces to launch it. Federal Government by various amendments in Finance Act
2007 enhanced the powers of the Securities and Exchange Commission of Pakistan.
In exercise of powers conferred by sub section (2) of section 282 of the Companies

Ordinance 1984 the commission issued REITs regulations on 31 January 2008

through S.R.O 94(1)2008.

' www.secp.gov.pk visited on 18" August 2008.

169 Daily, Dawn, 10" June 2005, Naween A Mangi, Article,“Real Estate Investment Trust on the
Cards”.

' Dajly, Business Recorder, 18 March, 2008, Zaigham Mahamood Rizvi,“Real Estate Investment
Trust”.
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2.3. Importance of Real Estate Investment Trusts for Pakistan:

In Pakistan there was an estimated backlog of 6 million housing units in 2005
and the incremental housing need during the period 2005-10 was estimated to 3
million housing units. There was an annual demand of 3, 000, 000 units in 2005 and
in it would reach to 800, 000 units by 2010.'"' There is unprecedented boom in
Pakistan’s property prices, real estate, construction business and construction activity
during last three years has been 14% per annum of Gross Domestic Product.'”? The
rental yield of 3.5% to 5% is amongst the lowest in the world. This is a result of the
prevailing joint family system which results in lower number of first house buyers per
annum and large number of dwellers per house. Forty industries are engaged by the
construction activity and it provides job opportunities for skilled and unskilled
labour."” In last five years Pakistan has grown at the rate of 7% Gross Domestic
Product per annum and the population is growing at the rate of 2.6% per annum and

urbanization is at the rate of 3.5 %' %,

2.4. Orientation of Real Estate Investment Trusts in Pakistan:

Real estate investment trust is a mutual fund that invests in properties and
derives income from such investment for its unit holders. Under Islamic mode of
finance it is close to the concept of specific purpose modarbah. It is for the first time
that an emerging market has launched a modern financial sector product in a sector

which so far was the undiluted domain of the developed countries.'”

171 National Housing Policy 2001, issued by Ministry of Housing and Works, pl.

' Najam Ali, 13th February2008, Presentation, “Real Estate Investment Trusts Opportunities and
Challenges”.

' Thid,

'™ KASB Securities Limited 1* December, 2005, “Research Paper on Real Estate Investment Trust”.

"% Dr. Salman Shah, “Inaugural Address at the Launching of Real Estate Investment Regulations2008”.
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Real Estate Investment Trust in Pakistan is a closed ended trust form. The
logic behind the trust form instead of corporate type is that trust form avoids
comprehensive legal and regulatory requirements. Closed ended scheme in Pakistan
is because Real Estate Management Company is stopped to transfer its shares for a
specific period of time due to which it is called closed ended Real Estate Investment
Trust .Closed ended funds possess a strategic advantage to other investment vehicles
as it is possible to pass on tax benefits to the investor within the categories of income
and royalties.'’® It can be launched with limitation of area confined to federal capital
and four capitals of the provinces. It was expected that those centers would offer the
best opportunities as well as provide the best administrative framework for dealing
with unforeseen legal and transitional issues as they arise.'’’ Ninety percent profits
will be distributed among unit holders under this scheme. This condition has been
prescribed to provide level playing field to those companies which pay tax on
corporate level. Real Estate Investment Trusts can be started with fund size of 5
billion rupees. Pakistan aims to attract 20 billion rupees in 12 months by drawing

investors 1o a property market where prices have tripled in three years.'™

' Jim Berry and Jim Berry, “An Assessment of Property Investment Vehicles with Particular
Reference to German Funds “Journal of Property Investment and Finance”, 1999, p 430-442,

177 www.google.com visited on 7" September 2008.

" www. Bloomberg-com India and Pakistan visited on 8" September 2008,
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2.5 Advantages of Real Estate Investment Trusts (REITs):

Real Estate Investment Trusts offer a number of advantages to unit holders.
When REIT was launched in United States among other factors the idea was to make
available to retail investors certain advantages previously reserved for investors with
great resources. These advantages include diversification through pooling of funds,
access to the benefits of professional investment advisers and the ability to finance
large scale properties.'”

It allows accessible indirect investment in real estate and enables participants
to broaden their investment portfolio and diversify risks. REITs allow ninety percent
dividend to unit holders. Units are saleable in the stock exchange and it provides low
volatility. REITs tend to be stable so offer an attractive return for investors.'*’ Two
arguments are generally given to motivate the decision of including real estate in
portfolio of financial assets (stocks and bonds). These arguments are diversification
and better protection against inflation.'® The benefits of including REITs stock in an
investment portfolio are higher yields, better liquidity, hedge against inflation and
diversification. '® REITs are property securitization vehicles which enable small
investors to obtain the economic benefits of commercial real estate investments as
well as offer greater investment flexibility to react to the changing market
conditions.'®® The common man who otherwise could not participate in the real estate

boom would be able to do so.'®*
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John Corgel and Scott Gibson, “Real estate private equity: the case of US unlisted REITs”, Journal
of property investment and finance, 2008, p132-150.
"% K ASB Securities Limited 1% December, 2005, “Research Paper on Real Estate Investment Trust.
"' Mortin Hoesli , “Real Estate As A Hedge Against Inflation learning From Swiss Case”, Journal of
Property Valuation and Investment, 1994, p 51-59.
'*2" Scherrer and Mathison C. “Authorized property unit Trusts” , Journal of property Finance,
, 1991, p 107-129.
'** Newell G and Fife A , “Major Property investor attitudes to property securitization” Journal of
Property and Finance, 1995, p 91-108.
'* Toid.
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As an alternate asset class it will provide the people of Pakistan in general and
small and middle class investors in particular an opportunity to benefit from real
estate. REITs will broaden and diversify the supply side of securities and will provide
depth to the capital markets.'®

Investment in REITs shares offers opportunity of returns from capital
appreciation through rising property prices and an income from rent while
maintaining liquidity in the hands of investors. REITs will provide quality large scale
projects with access to more competitively priced capital, it will maximize efficiency
of property utilization, and it will make available much needed specialized financial
mtermediation to the real estate market. REITs will promote foreign direct investment,
and it will unlock the value of large properties.'®®

Former Federal Finance Minister Dr. Salman Shah while expressing the
benefits of REITs declared that capital can be raised by purchasing certificates of real
estate. The fastest growth in the world is in the REITs and it gives good returns in the
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capital market and is a safe investment. "' REITs can provide returns that are better

than those of equities.'®®

%5 www.secp.gov.pk, visited on 18" August 2008.

"% Najam Ali, 13th February2008, Presentation, “Real Estate Investment Trusts Opportunities and
Challenges™.

7 Ibid.

"¥¥ Sagalyn L. B., “Real Estate Risk and the Business Cycle: Evidence from Security Markets”, Journal
of Real Estate Reasearch, 1990, p 155-173.




2.6. Kinds of Real Estate Investment Trusts:

REITs
Equity Mortgage REITs Hybrid REITs
Owned and operated as | These REITSs deal in These REITS not only

income producing real
estate and their revenues
come from the rent
charged on their
properties and capital

gains on sale.

investment and
ownership of property
mortgages. These REITs
loan money to owners of
real estate or invest in
existing mortgages or
mortgages backed
securities. The interest
on money directly lent to
real estate owners is part

of their revenues.

operate properties but
also lend to real estate

owners and operators.
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2.7. Procedure for Formation of a Real Estate Investment Trust in Pakistan:
Firstly, a REIT management company will register itself as a public limited
company and then it will make an application for the approval of the real estate which
is to be transferred to the proposed REIT scheme.'®As contrast to traditional housing
schemes a safe and fair approach will be adopted to avoid frivolous litigation and
approval will be granted only when real estate will be free from all encumbrances. An
application along with approvals, registered trust deed, audited accounts and balance
sheet of Real Estate Management Company, list of directors, names of shareholders,
consent of valuer, valuation report of real estate, location map and drawing of real
estate, copy of title documents, auditor’s certification about acquisition of land, name
and address of the valuer, auditor, registrar, legal adviser, application fee and an
affidavit by the chief executive that all the information is true. "** On submitting the
above mentioned information along with the application the REIT scheme will be

registered.

8% Real Estate Investment Trust Regulations, 2008, Section 6,1* Edition, Ideal Publishers, 2008.

% Ibid, Section 8.
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Structure of Real Estate Investment Trust (REIT) is given below:
Real Estate Investment Trust is a new concept in Pakistan. The structure of this new
corporate product is given below. The detail of each and every step and heading is

given in the coming pages in detail.

Securities and Exchange Commission of Pakistan External Check and Balance

External Check and Balance

Internal Check and Balance

Services Fee Management Fee
——»
Trustee Fg¢ . REiT Management
REIT Company
Scheme

I ‘-—-———
Acts of Behalf of Unit Holdpr Management Fee
Investment in the REIT Scheme Dividend Received

Unit Holder
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2.8. Following are the pillars of Real Estate Investment Trusts:-

2.8.1. First Pillar of Real Estate Investment Trust, the Management Company:

When Real Estate Management Company will apply for the start of the
scheme it must have a paid up capital of fifty million rupees and within one month of
the registration the capital should be increased to five hundred million rupees.
Management structure of Real Estate Investment Trust fuses financial capability,

professional expertise and independence.

Its composition allows combination of expertise from all fields which is
otherwise not possible in the case of traditional Real Estate Developer. A very
welcome development about REIT is the stipulation of fit and proper criteria for
promoters, directors; chief executive and key executives’. It means that these persons
must possess the criteria of integrity, track record, financial soundness, competence
and capability and no conflict of interest. It will save the Real Estate Investment Trust
to become dormant like public limited companies where sixty percent companies are
dormant because school going and college going students and near and dears become

members of board of directors.'”!

"*1 Daily, Business Reorder, 4th February 2008, Syed Shabbar Zaidi, Article, “A Step towards Proper
Accounting in the Real Estate Business”.
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Under the present combination of Real Estate Management Company the
services of many experts have bean grouped together, Real Estate Management
Company can retain minimum 20% and maximum 50% units and it is bound to retain
20% units till the life of the REIT scheme. Real estate Management Company can not
appoint a person as its director if the person is director of any other Real Estate
Management Company or is on the list of board of directors of ten or more companies.
Real estate Management Company can neither manage another REIT scheme nor can
take over any other scheme in the presence of one Scheme.'”? Regulations have
imposed several obligations on Real Estate Management Company which include
vesting assets in the name of trustee, to appoint a quality assurance manager, to
appoint a valuer, manage only one scheme in the presence of one scheme, to
distribute proceeds on completion of scheme but it is not clear from regulations
whether Real Estate Management Company will also dissolve or not'*>. It is also its
duty to ensure that value of the real estate is not more than fifty percent value of
REIT scheme and to ensure that REIT has fund size of five billion, to ensure that all
transactions take place on arms length basis, i.c. it is between parties who do not have
a particular or special relationship (For Example Parent and subsidiary Company or
landlord and tenant) that may make the price level uncharacteristic of the market or
inflated because of an element of special value'®*. It is also its duty to ensure that real
estate valuation report is accompanied with invitation document. It is also its duty to
get prior approval of the Commission before delegating any function and if it
delegates then it will be responsible for all the acts of the delegate as well as

remuneration of the delegate.

12 Real Estate Investment Trust Regulations, 2008, Section 3,1% Edition, Ideal Publishers, 2008,

'3 Daily, Business Reorder, 4th February 2008, Syed Shabbar Zaidi, Article, “A Step towards Proper
Accounting in the Real Estate Business”.

" The Board of Valuers, Appraisers and Estate Agents, Malaysian Valuation Standards, 2008, p-3.
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It is also its responsibility to prepare books of accounts, to intimate the
concerned parties about books of accounts, get and publish rating of the scheme, this
development helps the lending institutions as well as new investors to know the
financial soundness of the company.'®® In the case of German REIT, Management
Company is not only allowed to manage the REIT property but it is also allowed to
provide real estate related services for third parties like service of management or
project development but only via a specific fully owned subsidiary.'”® In Pakistan
Real estate Management Company can manage the REIT as contrast to United States,
where Real Estate Management Company was not allowed to manage REIT
itself.'"’In the case of Malaysia the Real Estate Investment Trust must be managed
and administered by a management company approved by the Securities Commission.
Management company must be a company involved in the financial services industry
in Malaysia or a property development company or a property investment holding

company or any other institution which the Securities Commission permit.'*®

2.8.2. Second Pillar of Real Estate Investment Trust, the Trustee:
There is a segregation of management and safe keeping of assets to prevent
conflict of interests. Before the registration of REIT scheme, Real Estate

Management Company will apply to the commission to appoint a trustee.'*®

"% Real Estate Investment Trust Regulations, 2008, Section 4, 1% Edition, Ideal Publishers, 2008,

% Ulrich Schacht and Jens Wimschulte, “German Property investment vehicles and the Introduction
of G-REITs: an Analysis”, Journal of property investment and Finance, 2008, p 232-246.

7 Phillip S. Scherrer, “Financing and Investing Consideration for REITs”, Emerald Group Publishing
Limited, 2004, p 73-82.

"® www sc.com.my visited on 10™ September.

1% Real Estate Investment Trust Regulations, 2008, Section 12,1 Edition, Ideal Publishers, 2008,
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The trustee must be a schedule bank, trust company, or a foreign bank
working for last five years, or a depository registered with the commission or a
person prescribed by the commission.?®®. Trustee acts on behalf of its unit holders to
safeguard their interests so it is under obligation to exercise due diligence and
vigilance, to keep safe custody of assets, not to hold any unit of the scheme, to
deposit money of the scheme in the bank, to ensure the appointment of valuer, not to
delegate its functions, to carry out instructions of the Real Estate Management
Company with respect to investment and payments, to act as a vigilant and inform
any irregularity committed by the Real Estate Management Company to the

21 The trustee was allowed to transfer its duties under the United States

commission.
model of REIT. An effort was made to adopt a standard of liability for the REIT
trustee who is consonant with standards already accepted for business trusts.”®?
Trustees are not required by the regulation to delegate or contract out their fiduciary
duty to manage the trust itself in contrast with servicing or operating the trust
property.203
2.8.3. Third Pillar of Real Estate Investment Trust, The Units Holders:

In our country mostly the people are poor and can not purchase properties. By
REITs the ownership of property is split up and is managed by an organized corporate
sector. As contrast to other companies the investor in the REIT scheme are called unit

holders instead of shareholder .The concept of unit holder is a new concept in

Pakistan. Units can be offered to the unit holders when the document inviting

" Real Estate Investment Trust Regulations, 2008, Section 14,1% Edition, Ideal Publishers, Lahore,

2008.

' Real Estate Investment Trust Regulations, 2008, Section 15,1* Edition, Ideal Publishers Lahore,
2008

%2 J. B. Riggs Parker, “REITs trustees and the independent contractor”, Virginia Law Review, 2007, p
1048-1068.

%% Marin S. Khan, “Taxation of real estate investment trust”, Virginia Law Review, 1962, p 1011-
1047. ’
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investment is cleared by the commission. More than twenty five percent of the units
can be offered to the general public by initial public offering and no investor can
purchase more than five percent shares in it. Initial public offering must not exceed
fifty five percent and a single investor can invest only up to the maximum limit of ten

percent and the face value of each share is ten rupees.”*

In the case of Germany at
least fifteen percent of the G-REIT shares must be owned by shareholders and each
shareholder can hold only less than three percent of the voting rights of the G-REIT
so at least six shareholders are needed to meet this requirement.”® In the case of
United States the REIT is required to have a minimum one hundred shareholders and
no more than fifty percent of shares must be held by five or fewer individuals or
private foundations during the last half of the taxable year.’® In the case of Malaysia
there is no minimum requirement of shareholders. 2’ There is no minimum
requirement of shareholders in the case of Australia as well.*®®
2.9. Internal Check and Balance in Real Estate Investment Trust:

The structure of the REIT has been designed in such a way that there is
segregation of assets keeping from the management of the REIT scheme. REIT
structure has a balance between the investor interest and the development of the real

estate sector. Custody of assets by the trustee helps to prevent fraudulent activities by

the management company.

% Real Estate Investment Trust Regulations, 2008, Section 34,1% Edition, Ideal Publishers, Lahore,
2008.
5 Ulrich Schacht and Jens Wimschulte, “German Property Investment Vehicles and the Introduction
of G- REITs: an analysis”, Journal of Property Investment and Finance, 2008, p232-246.
www.sec.gov. visited on 11" September 2008
www.sc.com.my. visited on 11" September 2008
www asic.gov.au.visited on 11% September 2008.
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Real Estate Management Company is required to hold the units of the scheme
from twenty percent to fifty percent for the whole time period of the scheme.** This
condition of keeping custody of a fix portion of units by the real estate management
company will increase the level of confidence of investors and it will also keep the
interests of Real Estate Management Company alive during the whole period of the
scheme. All bills are required to be countersigned by the quality assurance
manager.*'®All transaction will be conducted on an arms length basis and it is a
transaction between parties, who do not have a particular or special relationship i.e.
parent, and subsidiary companies or landlord and tenant that may make the price level
uncharacteristic of the market or inflated because of an element of special value.!!
Real Estate Management Company is bound to maintain a proper record of the
accounts of the scheme to reflect the profit and loss and payments and receipts in
respect of transactions of the REIT. It is also its duty to send a copy of the accounts to
all related and concerned parties.*'?

Rating of the REIT scheme is compulsory in Pakistan and this condition contains an
inherent quality of accountability to the shareholders. The rating policy will help the
internal as well as extermal parties including financial institutions to know the
financial health of the institution.?*Unit holders have a check and balance on the
management in such a way that the management can not be changed without the

approval of the unit holders.”"*

% Real Estate Investment Trust Regulations, 2008, Section 3(2),1* Edition, Ideal Publishers Lahore,
2008

*! Real Estate Investment Trust Regulations, 2008, Section 4 (1) 1* Edition, Ideal Publishers Lahore,
2008,

?'' The Board of Valuers, Appraisers and Estate Agents, Malaysian Valuation Standards, 2008, p-3

*1> Real Estate Investrent Trust Regulations, 2008, Section 4(hh),1* Edition, Ideal Publishers, 2008

21 Ibid, Section 4 (mm).

*!* Tbid, Section 5.

—



The unique quality of the REIT is that trustee keeps check and balance on the running
of Real Estate Management Company and it keeps itself aloof from the scheme by not
investing in the scheme. It also makes appointment of a valuer and property manager,
and it also ensures that borrowing limits are not exceeded 60% and 30% in case of
development REIT and rental REIT scheme respectively. This system of internal
check is the secret for the successful working of the REIT.2"

REIT scheme is required to disclose the fair price of the property and interest
of the management company has been attached with it in these two ways. Firstly,
Real Estate Management Company is bound to retain units from twenty percent to
fifty percent and the system has been designed in such a way that Management
Company in order to get a fair level of share of units will reflect the true price of the
real estate. Secondly, its system is designed in such a way that its structure per se is
unmanageable and non workable if the value of the real estate is other than real
values. The aggregate fair value of all such real estate being the net asset value (NAV)
will be reflected in the values of units, this is an inbuilt mechanism for proper
accounting.?'®

There is convergence of interest of Real Estate Management Company and
unit holders. Real Estate Management Company charges fee for providing services. It
is better to link the Management fee of the Real Estate Management Company with
profit earned by the REIT scheme because higher compensated Manager tends to

outperform lesser compensated Managers, '

15 Real Estate Investment Trust Regulations, 2008, Section 15,1* Edition, Ideal Publishers Lahore,
2008.

*1® Daily, Business Reorder, 4th February 2008, Syed Shabbar Zaidi, Article, “A Step towards Proper
Accounting in the Real Estate Business™.

17 James Philpot and Craig Peterson, “Manager Characteristics and Real Estate mutual find returns,
risk an fees” , Emerald Group Publishing Company, 2006,p 988-996.



2.10. External Check and balance system of Real Estate Investment Trust:

Under the Companies Ordinance 1984 and REIT regulations 2008 Securities
and Exchange Commission of Pakistan has a a vast power as well as jurisdiction to
control and supervise the working of the non banking finance companies .i.e. Real
Estate Management Company as well as the trustee of the REIT scheme. The
structure of the REIT has been designed in such a way that intervention of the
Commission is necessary on every crucial stage of the scheme. The property on
which the scheme is going to be launched must be sanctioned by the commission to
ensure that it is clear from each and every encumbrance.’’® Real Estate Management
Company can not make invitation to public for subscription of units unless the
approval of the Commission is received. Real estate Management Company can not
delegate any function of it to any third party without the approval of the commission.
The accounts and balance sheet of the scheme are required to be submitted to the
commission and stock exchange so no irregularity can be concealed and all external
parties 1.e. incoming units holders, and financial institutions can get a fair view of the
financial health of the REIT scheme. No major change can be made by the
management company in the business plan of the REIT scheme without the approval
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No REIT scheme can be launched unless approval of the commission is
sought after submitting valuation report, approval of the name, approval of trustee,
submission of draft deed and in case of developmental REIT unless the real estate has
been purchased in the name of trustee and in case of rental REIT unless the period of
lease is more than thirty years and a down payment of twenty five percent has been
made. ** Appointments of trustee and valuer are made by the consent of the
commission and if the interest of the unit holders, demand the Commission can
remove the above two officers. Proper valuation is the foundation for the successful
working of the REIT and if the fair value of the real estate is not reflected the
Commission can itself make valuation of the real estate.”?' The Commission has
powers to issue directions to Management Company dealing with REIT scheme in
public interest and for the interest of unit holders whose interests are likely to be
affected and the Real Estate Management Company is bound to follow the directions
of the commission.??? The commission has the power to supersede the board of
directors of any Non Banking Finance Company.”?*

Securities and Exchange Commission of Pakistan may at any time by notice require
any Non Banking Finance Company to furnish any information within the time
specified by the Securities and Exchange Commission of Pakistan; this provision can
be very useful to put check on the unfettered powers of the Real Estate Company of

the REIT.?**

Real Estate Investment Trust Regulations, 2008, Section 7,1* Edition, Ideal Publishers, 2008
221 Thid, Section 26.

Companies Ordinance 1984, Section 282-D, Federal law house, 2007.

2 Tbid, Section 282 F,

* Ibid, Section 282-G.
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Commission monitors the general financial condition of a Non Banking
Finance Company and may order special audit to carry out detailed scrutiny of the
accounts of the Non Banking Finance Company.”*> Commission may order inquiry to
be made by any person appointed by it into the constitution, working, financial
condition and any other affair of the Non Banking Finance Company and the
Commission also has the power to issue direction to adopt specific measures.”® If
board of directors or any officer of Real Estate Management Company or any person
being a chairman, director or chief executive gives false statement that person can be
punished with imprisonment for three years and can be liable to fine of one hundred
rupees.”*’Commission can also cancel the registration of REIT scheme if it is against
the interest of the unit holders, or unit holders pass special resolution or trustee
satisfies the Commission that it should be resolved. Hence as contrast to traditional
real estate sector this project has been regulated by the organized corporate sector
with strict check and balance by the commission.”®
2.11. Origin of Valuation of Real estate:

In the nineteenth century, academic economists began the development of the
theory of valuation as an applied exercise as contrast to the prior notion of academics
with the theory of ‘value’ as a conceptual construct. Richard T Ely was the first
person who declared that land has both private and social benefits so it required
substantial societal involvement for the proper pricing and allocation of such
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