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ABSTRACT

REGIONAL HUMAN RIGHTS SYSTEMS:

NEED AND PROSPECTS FOR SOUTH ASIA

By

Muhammad Amir

Human beings constitute the basic elements of all organized societies within the state and

the intemational community. Therefore. the realization of human rights is and rvill remain

the first and final goal and purpose of the state for all times to come. It is strongly

believed thar the proteclion ofhuman rights is essential to the sustainable achievement of

fhe agreed global priorifies of peace. development and democracy. There is an extremely

close nexus between human rights and peace. freedom. national self determination,

economic, cultural and technological development. Respect for human rights has

therefore become an integral part of intemational law. Until recently rights and remedies-

to the extent that any guarantee or enforcement existed, was the domain of the national

govemment within their own political and tenitorial jurisdiction. How a govemment

treated its om citizens in its own tenitory was considered a matter olsovereign domestic

jurisdiction. The atrocities committed during the Second World War brought the issue of

human rights into main stream of intemational relations and the scope of intemational

law expanded from states to include the new intemational and regional institutions and

xll



individuals. With the exception of the pursuit of peace, there is no cause the United

Nations is more closely identified with than the cause of human rights. Since the world is

divided into many cultural. ethnic, tinguistic, economic, religious groups, therefore an

area of social interaction or social value that may be important in a particular cultural or

social context may not be important in other cultural or social context. To fill up this

vacuum. regional human rights mechanisms were emerged to tackle the matter within its

own cultural context. Hardly any regional organization today can avoid dealing with

human rights. There are many regional bodies specifically tasked with protection of

human rights in Africa. Europe and the America. In fact such regional human rights

systems address the root causes of their regional problems and contribute tou'ards the

economic, social and politicat uplift, which ultimately provide peace and stability to the

region and these are desirable stepping stones to\4.ards world organization. Horvever. in

South Asia, there continue to be a u.ide gap between rights enshrined in the constitutions

and the abject realiry that denies peoples their rights. Therefore South Asian States

shouldn't further delay to start work on such regional system to improve the deteriorated

situation of human rights in the region and to make the Subcontinent a peaceful and

progressive region of the world.
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CHAPTER I

PROTECTION OF HUMAN RIGHTS

I.1 INTRODUCTION TO HUMAN RIGHTS

Human beings are rational beings and by virtue of this qualitl' human beings possess

certain basic and inalienabte rights which are commonly knor.r'n as human rights.r The

most striking feature of human rights is that they may difficult to define but impossible to

ignore.2 Since these rights belong to human beings solely because oftheir verl'existence,

these rights become operative with their birth. Human rights, being the birth right. are

therefore "inherent in alt the individuals" irrespective of their religion. race. sex. creed

and caste. These rights refer to the concept of universal rights. or status. regardless of

legal jurisdiction. and likewise other localizing factors, such as ethnicity and nationality.r

These rights are inherent in all the individuals as they are essential for their freedom and

dignity and are conducive to spiritual. moral, physical and social welfare. Thel are also

necessary as they provide appropriate conditions for the moral and material uplift of the

people. Because of their elemental significance to human beings, human rights are also

sometimes referred to as natural rights. inherent rights. basic rights. birth rights and

fundamental rights. Presently. the vast majority of philosophers and legal scholars agree

thar every human being is entitled to some basic rights." Thus. there is universal

I H.O Agar*al. f/uzr an Rights (Allahabad: Central Law Publications' 2008). 2'
, Dr. Tafan Biswa1 Hunoi Rights. Gender and Enrironme (New Delhi: Viva Books P!1. Ltd. 2007). 'li.
r 

Prakash Talwar, Hunon Rights (Delhi: Isha Books.2006). I



acccprance of human rights in principte both at Intemational and domestic levels. The

rvord Human rights. is composed of two root u'ords;l

Human --- a member of the Homo sapiens species: a personi a man' a woman. a child

Rights--- an interest or thing to which you are entitled or allowed or freedoms that are

guaranteed and protected bY law

Therefore the word Human Rights means the rights u'hich you have simply because you

are human beings. "Human rights" is a generic term and it encompasses civil liberties,

civil rights. and economic, social. and cultural rights. It is therefore taxing to give a

precise definition of the term 'human rights. However, it can be said that the rights that

alt people have merely by virtue oftheir being human'are called human rights. Plano and

Olton have stated rhat "human rights are those rights. which are considered to be

absolutely essential for the Survival. existence and personality development of a human

being".5 The most common explanation given to the right in human rights is that of

claim-rights. These are defined as benefit to which individuals are entitled merely by

virtue of their being human. and there is a correlative duty on others in relation to that

benefit.6 The idea of human rights is bound up with the idea of human dignity and also

*'idely considered to be those fundamental moral rights ofthe persons that are necessary

for a life with human dignity. These rights are essential for the adequate development of

human personality and for human happiness.T

i <hnp:1,'www.youthforhumanrights.org'/what-are-human-rights'htm l> (accessed 24 Aug 201 I )
t D.. Tapan Biswal, Human Righrs: Gender and En'itonment (New Delhi: Viva Books Pvt. Ltd' 2007).44.
6 Prakash Talwar. Hunan Rights (Delhi: lsha Books.2006).6.
- 

Dr. Tapan Biswal. Human Righrs: Gender untl Etnironmenr (New Delhi: Viva Books Pvt. Ltd. 2007)' 44.



I.2 HISTORICAL DEVELOPMENT OF HUMAN RIGHTS

The origin of the concept ofhuman rights is found in theology. philosophy and lawE and

became popular particularly in the 20'h century. though it had its roots in different forms

since time immemorial.e Horvever. the term ''human rights" is relatively nen'and become

part of everyday phraseologl' only since the creation of the united Nations in 1945.

particularly after the adoption of the Universal Declaration of Human Rights by the UN

General Assembly in 1948. The concept of "Universal Human Rights" was not kno\,\'n in

rhe ancient world. not in Ancient Rome and Greece, Ancient China. Ancient India. nor

among the Hebrews; e.g. in ancient times. slavery was justified as a natural conditionl0.

Ancient societies had "elaborate s),stems of duties... conceptions of justice, political

legitimacy, and human flourishing rhat sought to realize human dignity, flourishing. or

well-being entirely independent of human rights"l r. A few Greek and Roman

philosophers recognized the idea of natural rights. Plato (427 -348 B.C.) was one of the

earliest writers to advocate a universal standard of ethical conduct. The Roman jurist

Utpian stated thar according ro law of nature. all men are equal. and by the same lau all

are bom free. This meant that foreigners are required to be treated in the same way aS one

deals with one's compatriots. Sophocles (495-406 B.C.) was one of the first to promote

the idea of freedom of expression against the State. Cicero (106-43 B C'). a Roman

statesman laid down the foundations of natural law and natural rights in his work. Cicero

wrote in his book The Laws (52 B.C.) that there should be universal laws that would

transcend customary and civil lau's. Stoics employed the ethical concept of natural law to

t tbid.. .t6

'Ibid..,r7
,o Michael Freeman, Human rights: .1n lntqdisciplinan Approach (Cambridge: Poliry Press. 2002)- I 5- l 7.
I lJack Donne lly. l1nit ersal H unan R ight s in Theon' & Pract ice (lthaca: Comell U niversity Press.2003 ).7 I .



refer to a higher order of law that conesponded to nature and which was to sen'e aS a

standard for the [ar,r,s of civil society and govemment. The real precursor of human rights

discourse was the notion of natural rights which emerged as a part of the Natural law

tradition and became prominent during the Enlightenment u'ith philosophers such as John

Locke and considerably influenced the political discourse of the American Revolution

and the French Revolution. How,ever. the concept of natural [au', itself become a matter

of great controversy. Subsequently a new term "the rights of Man" was emerged but it

was not universally understood to include the rights of u'omen and therefore was replaced

as well by the later expression "human rights". It was first used by Thomas Paine in the

English translation of the French Declaration of the Rights of Man and Citizen.rr Thus,

the term 'human rights' came somewhat late in the vocabularl' ol mankind. It is a

twentieth century name for what has been traditionally known as natural rights or the

rights olman. The first documentary uses ofthe expression 'human rights' is to be found

in the Chaner of the United Nations.riSome argue that the concept of human rights has a

universal history in the various religions and philosophies of the world and on account of

the convergence of several historical factors, by the middte of the 20s century. the

concept of Human Rights Universal in approach and comprehensive in its content

,r Thomas Paine. Rights of Man ( I 791). argues that Human rights originate in Nature, thus. rights cannot

be granted via political chaner. because that implies that rights are legally revocable. hence. would be

privileges. Popular political revolution is permissible when a government does not safeguard its people.

rheir natural rights. and their national interests. Using these points as a base it defends the French

Revolution against Edmund Burke's atrack in Reflections on the Revolution in France (1790). For more

details visit. <http;/,'$ww.ushistory.org/painer'rights,'index.htm> (accessed l5 Dec 20ll)
't Acharya Dr. Durga Das Basu. Human Rights in Constitulional Lalt'(Nerv Delhi: Wadh$a and Compan!.'

2005). E.



emerged,ll while others maintain that. it originated in the West and was universalized

only recently. after the Second World War.rs

1.3 HUMAN RIGHTS AND INTERNATIONAL LAW

Until recently Intemational Law u'as mainly concemed with States in general and this

practice was substantially influenced by the "doctrine of State sovereignty".l6 This view

rvas based on the thesis that only States participate in Intemational Law making process,

and therefore these rules are valid for them alone. From the Intemational Larv point of

vieu,. no importance was attached to the Individuals. and therefore, they had no legal

significance. Individuals were associated to one State through the bond of nationality or

citizenship. and considered in the role of alien by the other States. Under Intemational

Law If an injury was inflicted to the individual of a panicular state to w'hich the

individual belonged and it was the state alone which owed the responsibility to another

State. Even those individuals u,ho enjoyed certain rights and duties in conformity with

lntemational Law such as the rights enjoyed by Heads of State, diplomatic envoys etc

rvhile staying on foreign tenitory on the behalf of their states were not considered as

,. Dr.Tapan Biswal. Hunan Rrghts- Cender ond Environment (New Delhi: Viva Books Pyt. Ltd.2007),48.

't Ibid., ,t6
,6 Sovereignty, though its meanings have varied across history. also has a core meaning, supreme authority

within a tenitory. It is a modern norion of political authority. Historical variants can be understood along

three dimensions - the holder of sovereignty. the absoluteness of sovereignry, and the internal and

external dimensions of sovereignry. The state is the political institution in which sovereignty is embodied.

An assemblage of states forms a sovereign srates system. The history of sovereignty can be understood

through two broad movemenrs. manifesred in both practical institutions and Political thought. The first is

the development of a system of sovereign states, culminating at the Peace of Westphalia in 1648.

Contemporaneously, sovereignty became prominent in political lhought through the $ritings of
Machiavelli. Luther, Bodin, and Hobbes. The second movement is the circumscription of the sovereign

srare. $'hich began in practice after World War II and has since continued through European integration and

the growth and strengrhening of laws and practices to protect human rights. The most prominent

corresponding polirical thought occurs in the writings ofcritics of sovereignty like Bertrand de Jouvenel

and Jacques Maritain. For more details see: Philpon, Dan. "Sovereignty", The Stanford Encyclopedia of
Philosophy (summer 2010 Edition). Edward N. Zaha (ed.). URL
<http:,1,'plato.stan ford.edtl arch ives,'sum20 I 0 'entries,/sovereignt) />.(accessed 24 Aug 20I I )



proper subjects of International Larr.lT In the domestic sphere of states. rights were

enjoyed by the individuals concemed not as rights in Intemational Law but as rights

derived from national law. Thus for both procedure and substance, States were the only

subjects of intemational law and other entities including individuals were mere objects.

After World War II, the scope of intemational law expanded from states to include the

new intemational and regional institutionslE and the most remarkable developments in

contemporary Intemational Law is the transformation ofthe status of the indiliduals from

mere objects to the proper subjects of intemational la$'. The Charter of the United

Nations,re by using the words in its Preamble "We the Peoples of the United Nations"

have remarkably recognized a place of importance for individuals. Horvever, this alone

did not enhance the status of individuals in the purvieu' of Intemational La"v. ''To realize

this changed posirion of individuals they are regarded as the actual subjects and the

ultimate beneficiaries of Intemational Law by virtue of having both rights and duties

flowing directly from Intemational Law. Since the international community is primarily

composed of States, it is only through the exercise of the will of states alone that rights

and duties are conferred to individuals. States may agree to confer particular rights on

'' H.O Agar*at, Human Rights (Allahabad: Central Law Publications 2008). l.
18 Russell A. Miller and Rebecca M- Bratspies. ed.. Progress in lnlerndlionol L@t'. by Barr) E. Carter

(Leiden: Martinus Nijhoff Publishers. 200E), 56

'' The Chaner ofthe United Nations is the foundational treary ofthe intemational organization called the

United Nations. lt was signed at rhe San Francisco War Memorial and Performing Arts Center in San

Francisco, Uniled States. on 26 June 19a5. by 50 ofrhe 5l original member countlies (Poland, the other

original member, which $as not represenred at the conference. signed it later)- It entered into force on 24

ociober 1945, after being ratified by the five permanent members ofthe Security council-the Republic ol
China (larer replaced by the People's Republic of China). France. the Union of Soviet Socialist Republics

(larer replaced by rhe Russian Federation). the United Kingdom. and the United States-and a majorit} of
rhe other signatories, As a cha er. it is a constituent lreaty, and all members are bound by its anicles.

Funhermore. rhe Charter states that obligations to the United Nations prevail over all other treaD'

obligations. Today. 193 countries are the members ofthe United Nations



individuals uhich will be enforceable under International Law, independentll' of

municipal law''20.

Horvever. Individuals do not possess atl the rights and duties recognized by Intemational

Law. they possess only a ferv of them, and therefore. individuals possess limited or

restricted capacity in contrast to full or unlimited capacity possessed by the States which

are endowed most of the rights and duties. if not att. by the rules of Intemational Law

Therefore it has to be conceded that in Intemational Law States have "unlimited

personality". that is. they have full capacity rvhereas individuals have "restricted

personality',, since they hold onll- a few rights and duties. Human rights are one of such

rights rvhich have been confened to individuals b.v the States in the contemporary

lntemational Law.

I.4 PROTECTION OF HUMAN RIGHTS

Since human beings constitute the basic elements of all organized societies within the

state and the intemational community. Therefore. the realization of human rights is and

will remain the first and final goal and purpose of the state for all times to co-e.21 It is

commonly believed that the protection of human rights is essential to the sustainable

achievement of the agreed globat priorities of peace. development and democracl'.

Therefore respecr for human rights has become an integral part of intemational law and

foreign policy.22 However. the growth of intemational human rights law has often not

been matched b)' protection of human rights. Enforcement of intemational human rights

r" H.O Agaru'al. Human Rights. (Allahabad: Central Law Publications 2008).2.
t' Dr.Tapan Biswal. Humon Rights: Gender and Enr',rorrrerr (New Delhi: Viva Books Pvt. Ltd.2007). 'li
rr Prakash Taln ar. H rnan Rights (Delhi: lsha Books. 2006 ). 24 I .



law can occur on either an intemational, regional or domestic level. States that ratify

human rights instruments pledge themselves Io respect those rights and make sure that

their domestic law is compatible u'ith intemational human rights obligations. When

domestic law fails to provide a remedl' for human rights exploitations, victim parties may

be able to make use of regional or intemational mechanisms for enforcing human rights.

To accomplish these goals, the intemational community has recognized a number of

mechanisms both to restrain the human rights infringements and to create an environment

in *'hich they will be protected in the future. They are not altematives to each other. but

offer important benefits in enforcing human rights and envisaging a brighter future.

Currently, human rights mechanisms are working at following levels.

The U.N Human Rights Mechanism

The Regiona[ Human fughts Nlechanisms

National Human Rights I nstitutions

Non Governmental Organizations

I.5 THE UNITED NATIONS MECHANISM

The United Nation's Charter does not define the term 'human rights', although it contains

a clear prohibition of discrimination based on race. sex, language or religion23 and

recognizes human rights as one of its fundamental purposes. The 'human rights'

interrelate each of the fields of the LN's uork; peace and security. humanitarian affairs.

economic. development and social affairs. The promotion and protection of human rights

has been a primary concem for the United Nations since 1 945. when the founding nations

rr Dinah Shelron. Remedies in Internalional Human Rights larr' (Nerv York: Oxford Universitl Press.

1999).1 .



of the organization determined that the misery of The Second world war should never

bepermittedtoreappear..'Withtheexceptionofthepursuitofpeace,thereisnocause

the United Nations is more closely identified with than the cause of human rights".2a

General Assembly declared in the Universal Declaration of Human Rights that respect for

human dignity and human rights is the foundation of peace, justice and freedom in the

world. United Nations as a universal lGo is regarded as the most appropriate forum for

efforts to reconcile divergent moral traditions into common public policy.25 over time, a

wide-ranging system of human rights instruments and mechanisms has been built up to

make sure the primacy of human rights and to deal u'ith human rights abuses and

contraventions, u'henever and wherever they take place. To enhance respect for

fundamental human rights and to further progress towards their observance, the United

Nations implemented a th-ree-pronged approach:

(a) Creation and promotion of intemational standards,

(b) Protection of human rights, and

(c) U.N technical assistance.

Member states are obliged to promote universal respect and observance of human rights

and fundamental freedoms. Member states are also urged to take joint and separate action

for the achievement of the purposes. Charter based bodies (extra-conventionai

mechanisms) which include United Nations special rapporteurs. experts. representatives.

uorking groups etc and treaty based bodies (conventional mechanisms) have been

rr Dr. Digumani Bhaskara Rao. ed.. Fctcr Fies of Human Righrs, Pan.I (New Delhi: Discovery Publishing

House. 2001). l.
ri Paul F. Diehl. ed- - The Pctlitics of Globol Got'ernonce .|{ew Delhi: Viva Book Prt. Ltd, 2005) 370'



instituted with the purpose to monitor compliance with the range of intemational human

rights instruments and to investigate alleged human rights infringements'

International human rights instruments relevant to protection of human rights can be

classified into two categories: declarations, which are not legally binding. adopted by

bodies such as the united Nations General Assembly. and conventions, which are legally

binding instruments concluded under intemational lau'. Over time, Intemational

declarations can acquire the status of customary intemational law. International human

rights instruments can be divided further into global instruments. to'*hich any state in the

world can be a party. and regional instruments, which are restricted to states in a

particular region of the world. Most conventions institute mechanisms to supervise their

implementation. In some cases these mechanisms have comparatively tittle power, and

are often ignored by member states e.g. UN treaty committees. whereas, in other cases

these mechanisms have great legal and political authority e.g. European Court of Human

Rights and their decisions are almost always implemented. Virtually all United Nation's

bodies and organs deal u'ith matters relating to human rights26, however, the United

Nations' Monitoring Mechanism may broadly be divided into two categories which are as

follows:

I.5.I CIIARTER BASED BODIES (EXTRA COI.IVENTIONAL MECHANISM)

The Chaner's preamble states the purpose in founding such an institution; "we the

peoples of the United Nations determined...to reaffirm faith in fundamental human

rights. in the dignity and worth of the human person, in the equal rights of men and

16 Dinah Shelton. Remedies in lnlernationql Human Rtghls Z.n (New York: Oxford Universit) Press,

r999). 9.
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\\,omen and of nations large and small" The charter itself includes the following goals;

,,to achieve intemational co-operation in solving intemational problems of an economic.

social. cultural or humanitarian character. and in promoting and encouraging respect for

human rights and for fundamental freedoms for all without distinction as to race. sex,

language, or religion". charter based bodies primarily include the Human Rights Council.

1.5.1.1 The Human Rights Council

The World leaders-Heads of State and Govemment met at United Nations Headquarters

in Neu,York from September 14 to 16. 2005 and adopted a document at the end of the

Summit known as world Summit outcome 2005 and agreed to create a U.N Human

fughts Councit (HRC). The HRC is the most important UN intergovemmental body

based in Geneva. authorized for the promotion and protection of human rights. It was

created by General Assembly Resolution 601251 on 15 March 2006 to substitute the

former commission on Human Rights. The U.N Secretary General Kofi Annan

acknowledged in April 2005 that "we have reached a point at u'hich the Commission's

declining credibility has cast a shadow on the reputation of the United Nations system as

a nhole. and where piecemeal reforms w-ill not be enough."

The HRC is a subordinate organ of the General Assembly and consists of 47 members

u'ho shall be elected directly and individualty by secret batlot by an absolute majority of

the General Assembly for three-year terms in a secret ballot. Membership in the Council

shall be open to all member States ofthe United Nations and shall be based on equitable

geographical distribution with a third of them being elected each year. HRC Member

States are ineligible for re-election after two consecutive terms. therefore preventing

11



de facto perrnanent membership. The first election of the Council Members took place

on May 9,2006. The General Assembly, by a two+hirds majority of the members present

and voting. may suspend the HRC membership of a State that commits gross and

systematic violations of human rights. The HRC holds a minimum of three sessions each

year. for a total of no less than 10 tveeks. It can also convene Special Sessions at the

request of a member of the HRC u'ith the support of a third of its members.

1.5.1.2 Functions of the Human Rights Council

The Council shall perform the follo*'ing functions-:

It shalt make recommendations with regard to the promotion and protection of

human rights and shall submit an annual report to the General Assemblyl

it shall promote the full obsen'ance of human rights obligations assumed by

States and follow up to the commitments and goals related to the promotion and

protection of human rights originating from United Nations Conferences and

Summits;

it shall promote universal respect for the observ'ance of all human rights and

fundamental freedoms for all. in a fair and equal manner and without distinction

of any kind:

It shall promote the mainstreaming and the effective coordination of human rights

within the UN system;
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it shall work

govemments,

organizations;

in close cooperation in the field of human rights u'ith state

national human rights institutions. cil'il society and regional

it shall undertake a universal periodic review, based on reliable and objective

informarion. of the futfillment by each State of its human rights commitments and

obligations in a manner rvhich guarantee equal treatment rvith respect to all States

and universality of coverage;

it shall promote human rights leaming and education as 
"vell 

as technical

assistance. advisory sen'ices. and capacitl' buitding, to be provided to the lv{ember

States concemedt

It shall make recommendations to the General Assembly for the further

development of Intemalional Law in the field of human rights;

It shall contribute. through cooperation and dialogue. towards the prevention of

human rights violations and address situations of human rights abuses. including

gross and systematic violations and to make recommendations thereon:

It shall serve as a forum for dialogue on thematic issues on all human right;

The Council shall under take the responsibilities and role of the Commission on

Human Rights.

1.5.1.3 The Universal Periodic Review

The Universal Periodic Review (UPR) is a nen feature of the Council that "has great

potential to promote and protect human rights in the darkest comers of the *'orld". It is

13
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devised to revieu the fulfillments by each UN Member State of its human rights

commitments and obligations over a four-year rotation. The review of States is carried

out in a Working Group of the Council, rvhich is composed of the Council's forty seYen

Member States. The Working Group assembles in three two-rveek sessions each year. A

total of forty eight States are reviewed per annum.

Three documents serye as the basis for the revieu'ofeach State:

Information prepared by the Member State under revierv. in the form of a

National report.

A summar) of stakeholders' submissions. prepared by the OHCHR. These

stakeholders include regional organizations. national human rights

institutions and civil society representatives (including human rights

defenders, NGOs, research institutes and academic institutions).

A compilation of uN information on the Member State under review'

prepared by OHCHR. (lncluding the reports of the Special Procedures,

human rights treaty bodies. and other relevant official LIN documentation)

The Working Group conducts a three-hour interactive dialogue with each Member State

under revier.r'. The review of each Member State is facilitated by a ''troika." which

consists of three rapporteurs selected from the different L-lN regional groups. Although

other stakeholders (including NGOs in consultative status rlith ECOSOC) may attend

Working Group sessions but they do not play a role in the interactive dialogue. During

the interactive dialogue session the concemed State is given an opportunity to present the

information that it has prepared toward its revierv. The concemed State also responds to
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the recommendations and questions presented by the HRC's Member and Obsen'er

States relating to the human rights situation as well as human rights practices within its

domestic jurisdiction.

1.5.1.4 HRC Special Procedures

Special Procedures are the mechanisms established by the commission on Human Rights

and assumed by the Human Rights Council (HRC) to address either specific country

situations also know,n as country mandates or thematic issues also knowr as thematic

mandates in all parts of the world. Special Procedures mandate holders are independent

human rights experts uho have been appointed by the HRC to accomplish a particular

mandate. They may be individuals titled as Independent Expert' Special Rapporteur,

Representative of the Secretary-General and Special Representative of the Secretary-

General or working groups which commonly composed of five representatives. one from

each L,N regional group. The purpose, function. duration etc., of the Special Procedure

mandates are defined and established by the relevant HRC resolution creating them.

Special Procedures do not necessitate domestic remedies to have been exhausted, and can

be set in motion even where a State has not ratified the relevant treaty or instrument.

International. regional and national NGOs and other civil society actors play an essential

role in relation to the Special Procedures system. Special Procedures mandate holders

have developed diverse *'orking methods. Some may' obtain information on specific

allegations of human rights abuses and send urgent letters or appeals to the concemed

go\emments asking for explanation. Mandate holders may also under take studies on key

human rights issues and. at the invitation of a State. may visit a country to appraise the

general human rights situation and/or the specific administrative, legal. judicial and



institutional conditions prevailing there that are pertinent to their mandate. AII special

procedure mandates report to the Human Rights council on their findings and

recommendations.

1.5.1.5 HRC Advisory Committee

The Advisory Committee of the Human Rights Council (HRC) substitutes the former

Sub-Commission on the Promotion and Protection of Human Rights of the Commission

on Human Rights. The Committee rvorks u ith govemments, national human rights

institutions. NGOs and other civil society entities. The Committee is composed of

eighteen individual experts proportionally representing the five [,hJ regions. The

Committee members sen,e for a period of three years and are eligible for re-election

once. It functions as a think-tank for the Council, by providing advice. expe(ise and

undertaking research at the HRC's request. Each year the Committee meets in tuo

sessions for a maximum of ten working days. with the possibitity of additional ad hoc

sessions with the HRC's approval.

l 5.1.6 HRC Complaint Procedure

The Complaint Procedure of the Human Rights Council deals with consistent pattems of

reliably attested and gross violations of all human rights and fundamental freedoms

occurring in any part of the world and under any circumstances. Any group (NGO) or

individual can bring gross infringements of human rights to the HRC's attention.

Complaints can be submitted by the individual whose human rights have been allegedly

infringed or by a third party on behalfofthat person such as an NGO. It is not necessary

for NGOs to be in consultative status with ECOSOC in order to present a complaint
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through the complaint Procedure of the HRC. Horvever. communications alleging a

consistent pattem of reliably attested and gross violations of human rights and

fundamental freedoms must fulfill certain criteria'

r.5.2 TREATY BODIES (CONVENTIONAL MECHANISM)

The core human righfs treaties have set up committees to perform the task of monitoring

State's parties compliance with their obligations uhich are as follous :-

(l) Human Rights committee (HRC) by the Intemational cor,enant on Civil and Political

Rights (ICCPR)

(2) Commiuee on Economic. Social and Cultural Rights (CESCR) by the Intemational

Covenant on Economic, Social and Cultural Rights (ICESCR)

(3) Committee on the Elimination of Discrimination against women (cEDAW) by the

Conl'ention on the Elimination of Atl Forms of Discrimination against Women

(4) Committee against Tonure (CAT) by the Convention against Torture and other Cruel.

Inhuman and Degrading Treatment or Punishment

(5) Committee on rhe Rights of the Child (cRC) by the convention on the Rights of the

chitd

(6) Comminee on the Racial Discrimination (cRD) by the convention on the Elimination

of All Forms of Racial Discrimination
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=135&start=0&ndsp=28&ved=1t:429,r:25,s:0&tx=54&ty=38&biw=1152&bih=734>
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(7) Committee on the Right of Migrant Workers and Members of Their Families (CMW)

by the Convention on the Protection of the Rights of All Migrant Workers and Members

of Their Families.

(8) Committee on the Rights of Persons with Disabilities by the Convention on the Rights

of Persons with Disabilities.

The above Committees monitor the State's obligations through a dialogue with the

representatives of each of the State's parties on the basis of a detailed report (an initial

report followed by periodic reports at: approximately four to five year interval). The

principal outcome of this process is the record of the resulting dialogue and the

Committee's own summary of the key points which provide an opportunity for individual

member or the Committee as a whole, to indicate the extent to which the State party

appears to be in compliance or otherwise. Most of these Committees also deal r+,ith .

interstate complaints and complaints from individuals alleging violations of their rights

protected by the treaty concemed.

r.6 OTHER INTERNATIONAL HUMAN RIGHTS MECHANISMS

Following institutions are also related to the human rights enforcement.

1.6.1 International Criminal Tribunals

Faced with widespread violations of intemational human rights and humanitarian law in

the former Yugoslavia and Rwanda in the early 1990s. the LrN Security Council decided

to establish two international criminal tribunals.
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The International Criminal Tribunal for the former Yugoslavia and the Intemational

Criminal Tribunal for Rwanda were set up in 1993 and 1994. respectively. Their mission

is to prosecute individuals responsible for genocide, crimes against humanity and other

breaches of international humanitarian law committed in the territories of the former

Yugoslavia since l99l and in Rwanda between 1 January and 3l December 1994.

1.6.2 The International Criminal Court

The Intemational Criminal Court (ICC) is another important human rights mechanism. It

u'as established by a UN conference in 1998 ru"fiich adopted the Rome Statute. The

Statute entered into force in 2002. It is the first permanent intemational court with the

authority to try individuals accused of genocide. uar crimes and crimes against humaniry'.

The ICC '*as established not as an organ of the United Nations but as an independent

intemational judicial institution with a Relationship Agreement with the UN. The Court

cooperates with the UN in many different areas, including the exchange of information

and logistical support. Each year, the ICC reports to the IIN Security Council and

General Assembly on its activities.

1.6.3 UN Specialized Agencies' Mechanisms

Some LIN specialized agencies have established specific mechanisms to protect human

rights in their relevant fields of competence. tn I 978, the Executive Board of the United

Nations Educational. Scientific and cultural organization (l,lNESCo) created a course of

action for the examination of complaints conceming suspected violations ofhuman rights

in the organization's fields of competence. specifically science. education. information

and culture. One of ID{ESCO's permanent subsidiary organs - the Committee on
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Conventions and Reconrmendations - carries out this work. A complaint may be filed

against any Member State of the Organization. It is confidentially scrutinized by the

Committee with the cooperation of the concemed govemment until a friendly solution

can be commenced to the case. NGOs as well as individuals may submit complaints,

u'hether they are themselves victims or whether they believe to have trustworthy

knowledge of such violations.

The Intemational Labour Organization (ILO) was established in 1919 and had developed

Recommendations and Conventions that cover a wide range of subjects conceming

employment, work. social policy. social security and related human rights. The ILO's

supen'isory bodies - the Intemational Labour Conference Committee on the Application

of Standards and the Committee of Experts on the Application of Conventions and

Recommendations - regularly examine the application of intemational labour standards

in ILO Member States. A special procedure - the Committee on Freedom of Association

- evaluates complaints conceming violations of freedom of association. r,r,'hether or not a

Member State has ratified the relevant conventions.

I.7 REGIONAL HUMAN RIGHTS SYSTEMS

The next two chapters wi[[ provide the detailed and comprehensive analysis of the three

major Regional Human Rights Systems (Inter-American, European. and African)

currently in operation.

I.8 NATIONAL HTJMAN RIGHTS INSTITUTIONS

National human rights institutions are crucial to national human rights protection

systems. The intemational community has recognized the importance of NHRI in
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ensuring effective protection of human rights for o\.er a decade.27 They play a central role

in the promotion and effective implementation of intemational human rights standards at

the national level; a role rvhich is progressively more recognized by the international

community2t. NHRIs are quasi judicial and administrative bodies. established to monitor

and protect human rights in a particular state. The development of such bodies has been

promoted by the Offrce of the United Nations High Commissioner for Human Rights

(OHCHR) which has supported NHRIs to access the LIN treaty bodies and other

committees. and offered support and advisory sen,ices. 2e

NFIRIs can be grouped together in two broad categories: ombudsmen and human rights

commissions. While most ombudsman institutions have their po'vvers vested in a single

person. *'hereas human rights commissions often represent various political tendencies,

social groups and consist of multi-member committees. Sometimes NHRI,s are

established to deal ujrh specific issues. Specialized national institutions exist in many

states to protect the rights of a specific vulnerable group such as indigenous peoples,

ethnic and linguistic minorities, women, children or refugees. However, generally these

national human rights institutions have an explicit and a broader mandate, which inctude

handling complaints about administrative deficiencies as well as research.

documentation. training and education in human rights issuesl.. In most countries. an

institution-specific legislation. a human rights act or a constitution will provide for the

establishment of a national human rights institution. The independence of these

r carolyn Evans. "Human Rights commissions and Religious Conflicts in The Asia-pacific Region,'
Int, rnational and Comparatite lall. Ouorteh; 53 (lult 2OO4l: j l4.

,l .hftp,"*tr *,.ohchr.org/eru'counrries,/nhri,'page5/nhrimain.aspx > (accessed 0tDec 201 l)
-: 

< http: //nhri.ohch r.org,EN 'Paees/defau lt.aspx> (accessed O l5Dec 201 I)
'u Birgir Lindsnaes, Lone Lindholt, Kristine Yigen (eds.) l'ational Htnan Rights lnstit tions, .lrticles and
working papers, lnptrt to the disctrssiohs of lhe establishment and de,-elopment of the rttnctions of nationol
hundn ri4hts instinttions (The Danish Instirute for Human Righrs. 200 I )



institutions from the state's influence depends upon domestic larv. and for optimum

practice. it requires a statutory or constitutional basis rather than an erecutive order.

I.9 HUMAN RIGHTS AND NON-GOVERNMENTAL ORGANIZATIONS

Non-Govemmental Organizations (NGOs) are private organizations consisting of private

groups of religious, scientific, cultural, philanthropic. technical or economic orientation.

They are neither inter-govemmental agreements nor involve direct government

participation. The Economic and Social Council of the United Nations by adopting a

resolution [288(x)] on February 27, 1950 defined the non-governmental organizations as

''any international organization w,hich is not established by inter-goverrunental

agreements". In wider sense, the temt can be applied at any nonprofit organization that is

independent of government. Examples of such organizations are Intemational Chamber

of Commerce. Inter Parliamentary Union, World Veterans Federation. Federation of

Trade Union and Women's Intemational Democratic Federation. NGOs may be either

national (or domestic) or intemational (global). Private ---organizations formed at national

level have national membership and they define therein goals in their Constitutions.

Intemational NGOs having intemational membership perform their activities at

intemational level. They may be considered analogous to the public interest groups in the

sense that their activities are meant not for particular and expediential interests of their

members but for the public good. The activities of these groups. therefore. produce no

direct and immediate benefit to the members of the group or organization (except for

physical satisfaction). However. the performance ofNGOs has been frequently criticized.
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The optimistic belief that cooperation u'ith NGOs partners in the South u'ould lead quasi

automatically to befter results has faded.rr

Human rights NGOs are private associations and they denote significant resources to the

promotion and protection of human rights. They are independent ofboth govemment and

all political groups which seek direct political power. Human rights NGOs are different

from NGO's involved in other fields in the sense that the former seek to protect the rights

of all members of the society and not to a particular group or constituents, A number of

NGO's have come into existence for the promotion and protection of human rights.

Activities and membership of most of them are confined to one country However; some

human rights groups have been organized internationally and they have intemational

membership"32. Examples of such groups are Amnesty Intemational (London). Anti-

Slavery Society (London), Intemational Commission of Jurists (Geneva). Intemational

League for Human Rights [New York), Intemational PEN (London). French League for

the Defense of the Rights of Man and of the Citizen (Paris). The Intemational human

rights NGO's not only have special 'consultative status' with the United Nations. they

also have direct access to the LIN Comrnission on Human fughts. its Sub-Commission

on the Prevention of Discrimination and Protection of Minorities, Intemational Labour

Organization and the United Nations Educational. Scientific and Culturat Organization

(LfNESCO). NGOs can also act as systematic modifiers of state behavior and their role as

soft actors also poses a challenge to the realist paradigm in intemational relations.3l

t' Dr. M. Lakshmi N ansaiah- NCOs and Htman Rights Q,lew Delhi; Discoverv publishing House. 2006).7.rr H.O Agarwaf, Ha mdn Ri&hts (Allahabad: Central Law publications. 2OO8). 2l l.
" Paul F. Diehl. ed., The Politics ofclobal Gowrnance (Ne$ Delhi: Viva Books pvr_ Ltd. 2005). jEl.
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CHAPTER II
REGIONALISM AND HUMAN RIGHTS

2.I WHAT IS REGIONALISM?

Regionalism is a frequently used term in intemational relations. Regionalism refers to

both a tendency and a political commitment to organize the uorld in terms of

geographical regions. Joseph Nyer defined an international region in the following words

"a limited number of states linked by a geographical relationship and by a degree of

mutual interdependence", and intemational regionalism in the follow.ing u,ords. "the

formation of interstate associations or groupings on the basis ofregions".

Regionalism has been a remarkable trend in post-Second World War intemational

relations. The first sound regional aftemprs began in the 1950s and 1960. and observ'ed

the rise of various regional groups in different parts of the world - the European

Economic Community in Westem Europe, the Organization of Petroleum Exporting

Countries in the Middle-East, the Organization of African Unity in Africa, and the

Association of Southeast Asian Nations in Southeast Asia. Regional groups achieved

little, except in Westem Europe w-ith the establishment of the European Community. The

I Joseph Samuel Nye is the co-founder of the intemational relations theory neoliberalism, developed in
their 1977 book Power and lnterdependence. He developed the concepts of asymmetrical and complex
interdependence. More recentll,. he pioneered the theory of soft power. His notion of "smart pou,er,,
became popular with the use of this phrase by members of the Clinton administration, and more recently
the Obama Administration. He is cunently University Distinguished Service Professor at Harvard
Universiry. and previously' served as dean of Harvard UniversiryJs John F. Kennedy School of Govemmenr.
He also serves as a Guiding Coalition member for the Project on National Security Reform.
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accomplishment of the EEC among these was the most notable. but the same was not

emulated in other parts of the u'orld. Some political analysts term these initiative "old

regionalism". In the late 1980s. a neu'spells ofregional integration which also known as

"new regionalism" began and still continued. Hou,ever. regionalism attained an enhanced

momentum after the end of the Cold War and with the driving force of globalization. The

termination of the Cold War brought about some key changes in the intemational order. It

provided impetus to the process of globalization and accelerated the growth of

interdependence. Both regionalization and globalization cause integration; but the two

works at different levels and do not necessarily contradict nor complement each other. A

new wave of political initiatives advancing regional integration took place globally

during the last two decades. Bilateral and regional trade deals have also grown rapidly

after the failure ofthe Doha round.2 The European Union (EU)3 can be categorized as a

consequence of regionalism. The under laying theme behind this improved regional

identity is that once a region becomes economically more integrated, it will essentially

become politically integrated as well. The European example is particularly valid in this

regard, as the European Union emerged as a political body out of more than forty years of

I The Doha Development Round or Doha Development Agenda (DDA) is the current trade-negoriation
round of the World Trade Organizarion (WTO) which commenced in November 2001 . Its objective is ro
lower trade baniers around the world. which will help facilitate the increase of global trade. As of 2008.
talks have stalled over a divide on major issues, such as agriculture. industrial tariffs and non-tariff barriers.
services, and trade remedies. < http://www.nationalaglawcenter.org/assets/crs,/RL 32060pdf> (accessed l l
Aug 201l)
' The European Union is an economic and polirical union of 27 member sktes which are located primaril),
in Europe. The EU traces is origins fiom the European Coal and Steel Community (ECSC) and the
European Economic Community (EEC). formed by six countries in 1958. In the inrervening .,-ears the EU
has grown in size by the accession of new member states, and in power by the addition ofpolicy areas to its
remit. The Maastricht Treatv established the European Union under its current name in I993
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economic integration u'ithin Europe. The European Economic Community' (EEC)4. the

forerunner of the European Union was completely an economic organization.

2.1.1 Categories of Regionalism

"Regionalism" is a political process that causes enhanced inlegration in a geographical

region. "Regions" can be defined as essentiall)' geographical entities, emerging as

relatively integrated units on the basis of shared identities or interests. Bjom Hettne

applies the term "regionness" to specifl' the different levels of integration in a

geographical unit. According to him. there are five levels of "regionness" which are

expounded as follows.5

o Region as a Regional Space or Geographical Unit

Regions are composed of communities and are rooted in territorial space

controlling certain natural resources and integrated through a certain set of

cultural or historical r alues.

Region as a Regional Complex or Social System

Regional identities may date back to pre-modem history. A long history

interdependence may exist and this can be considered as the foundation

resionalism.

o Region as Regional Society or Transnational Co-operation

t The European Economic Community (EEC) (also known as the Common Market), rvas an intemarional
organization created with a view to bring about economic integrarion (including a single market) amone the
Inner Six of European integration: Belgium. France, Germany, Ital.'-. Luxembourg and the Netherlands. The
EEC was created by the Treaty establishing the European Economic Communit_r' (Treaty of Rome:
renamed Treaty on the functioning ofthe European Union in 2009) of 1957.

' H enne. Bjorn & Fredrik Soderbaum, Theor ising the Rise of Regtonness in Shaun Breslin et,
al. (eds.) -,\er! rRegionolisms in the Alobal Poltical Economr' (London: Routledge.2002)
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At this stage. a huge number of communica(ion processes transcending the

national space begin to emerge. These ma1' be through the non-state actors as well

as intergovernmental. A regional organization may be established to give formal

shape to regional co-operation. Thus. the process of regionalization gets more

augmented.

Region as Regional Community or Civil Society

At this level. the region tums into an active subject with a decision-making

structure along with distinct legitimacy and identity vis-a-vis a civil society

transcending the old state borders. The distinction between separate and

"imagined" national communities within the region may begin to gradually

disappear as further development.

o Region as Region State or Acting Subject

This may give rise to a union thal in territorial terms would be larger than the

states but by no means having the same degree of sovereignty or homogeneity of

a nation-state.

The development from the first to the fifth stage of "regionness" is the outcome of the

process of regionalization, which Hettne defines as "the process whereby a geographical

area is transformed from a passive object to an active subject, capable of articulating the

transnational interests of the emerging region."6 Hettne accentuates that a "region may

not necessarily evolve from an earlier to a later stage. It is possible that the process of

regionalization may fail, leading to decreasing regionness or even dissolution of a

6 Hettne. Bjom, Regionalism, Seatrity and Development: .4 Compurative perspective (London; Macmillan:
2001).2.
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region". Regionalism has implications for both development and security in a region.T In

the first case. it refers to ''concerted efforts from a group of countries within a

geographical region to increase the complementarity and capacity of the total regional

economy as well as finding the right balance between functions and territory." In the

second case. it aims at transforming ''a security complex rvith conflict generating

interstate and intrastate relations" into "a security communif,v with co-operative extemal

relations and domestic peace." Based on the five levels of regionness and the success of

development and security regionalism, the different regions can be classified into three

categories, namely, core regions. intermediate regions and peripheral regions.s

Core Regions

Core regions are more organized at the supra-state level, politically strong.

economically dynamic and growing in a sustained manner.

Intermediate Regions

Intermediate regions are closely associated with some or the other core region.

They tend to emulate the economic and political systems of this core region and at

some upcoming stage might be absorbed into the core region.

Peripheral Regions

Peripheral regions are economically stagnant or politically turbulent or both. They

face underdevelopment, domestic crises as well as wars.

' ibid.
t Hettne, B.jom, Clobqlisn. Regiondlism antl the Ne*- Thirtl World in Nana Poku & Lloyd Pettiford (eds.)

- Redefining the Third llorld (London: Macmillan. 1998)
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2.2 ARE HUMAN RIGHTS UNIVERSAL?

The debate between cultural relativism versus universality is one of the key issues in

study of human rights. The reason of this debate is that the modern notion of human

rights is principalll" based on the Iiberal tradition of Westem thought.

2.2.1 The Emergence of the Debate in International Law

A delegation led by Syria. Iran and China during the 1993 [,N Conference on Human

Rights held in Vienna. officially challenged the universality of Human Rights and

presented the follou ing conclusions:

o Human Rights as currently defined are based on Westem morality and not

universal in nature.

o They argue that the imposition of one's standard on another culture is imperialist

and unjust in nature.

o Furthermore. they should not therefore be imposed as norrns on non-western

societies in disregard of their cultural differences along with perceptions of what

is right and \rrong. and in disregard of those societies' historical and economic

development.

2.2.2 The Theoretical Content of the Debate

The Universalist theory of Human Rights is in fact primarily based on Westem

philosophy and is product of Greek phitosophy. Christianity and the Enlightenment

thinkers. The Universalist theory asserts that one can use God. nature. or reason to

identify basic rights, which pre-exist society and inherent to every human. Since these
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rights are God-given or natural or inherent to humanity are so fundamental that there

should be no exception to their application. The contemporary doctrine of the

Universalist approach has been best summarized by the Jack Donnelly by putting forward

the following conclusions:

All humans have rights by virtue of their humanity;

Human Rights exist universally as the highest moral rights, so no rights can be

subordinated to an institution (e.g. the state) or another person (e.g. a husband).

A person's rights cannot be conditioned by gender or national or ethnic origin:

Donnelly emphasizes the universal validity

increasingly the practice of states to accept

instruments.9

this theory by indicating that it is

through ratification of intemational

of

ir.

On the contrary. cultural relativism is based on the idea that there are no objective

standards by u'hich others can be judged. The debate bet\,leen relativism and

universalism is as old as the history of philosophy itselC Relativism *'as first introduced

by the sophistl0Protagoras.l I He rejected objective truth by saying in so many words.

later quoted by Plato; "The way things appear to me. in that wav thev exist for me and the wav

things appear to you, in that \vav they exist for you".rl

e Jack Donnelly, Unitersal Human Rights in Theory and Prqctice (lthacat Cornell Univemitv Press). 2.

'o William S.Sahakian, Mabel Lewis Sahakian. Realns of philosoph (Cambridge: Schenkman Pub. Co
1965).40
rr Protagoras (ca. 490 BC - 420 BC) was a pre-socratic Greek philosopher and is numbered as one of the
sophists b1' Plato. Sophists are considered the founding fathers of relativism in the Westem World.
Elemenrs of relativism emerged among the Sophists in the 5th century BC. Notably. it was Protagoras who
coined the phrase. "Man is the measure ofallthings: ofthings which are. that they are. and ofthings which
are not. that they are not." The thinkine of the Sophists is mainly known through rheir opponenrs. Plato and
Socrates. ln a well known paraphrased dialogue $ ith Socrates. Protagoras said: "What is true for you is true
for you. and rvhat is true for me is true for me."

't K. Ross. "Relativism" available at <hnp:,/.'rvq rv. fi resan.com,'relative-htm> (accessed 24 Nov 20ll)
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Relativism as related to culture emerged later due to the $'ork of anthropologists u'ho

empirically demonstrated that there exist many different cultures in the world. each

equally worthy. However, [ntemational Law has onJy recently begun to undertake the

issue of cultural relativism. which first emerged in a 1971. book by Adda Bozeman

entitled The Future of Law in a Multicultural World.ll The essential themes of the book

are as follows:

There exist profound differences between w.estern legal theories and cultures and

those of Africa, Asia, India and Islam.

In order to fully understand a culture. one must be a product ofthat culture.

Even if a culture u'ere to borrow a concept from another culture, that concept's

meaning would be filtered through the first culture's unique linguistic-conceptual

culture.

There can be no universal meaning to a moral value.

A universal text on values is a futile exercise.

Theoretically speaking, the debate between cultural relativism versus universality is

inscribed on a spectrum ranging from radical relativism which explains culture as the sole

source of the validity of a moral value to radical universalism that disallows any

derogation from certain standards.

2.2.3 Arguments of Universalists

Universalists argue that the Universal Declaration of Human Riehts represents a common

core of values to w'hich all nations and peoples should aspire. The idea of human rights

't Adda Bozeman- The Fnnrre of Law, in a lrlulricultural ll'orld (princeton University press. 1971). 4.
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can and should apply for all human beings in every human society in equal measure by

virtue of their humanity. "Advocates of the doctrine of universal human rights contend

that certain rights inlrere in all individuats regardless of cultural context''.1{ Convergence

on human rights has been taking place across cultures. which symbolizes the universality

of human rights. Horvever. what these rights mean in practice will vary from culture to

culture and from nation to nation. Even if a body of substantive human rights norms does

exist. its application varies substantially from nation to nation and from culture to culture.

For example, the European Coun of Human Rights has developed the concept of the

"margin of appreciation"l5, when examining national legislation for compatibility with

the European Convention of Human Rights. makes it possible for the Court to permit a

multiplicity of approaches within Europe.

The modem concept of human rights stalks principally from the liberal tradition of

Westem thought. especially the Lockean theory of natural rights.r6According to the

Western concept, human rights consist of rules and principles made available to the

1o Adamantia Pollis and Peter Schwab, ed.. Hunan Rights: New Perspectives,lr'err Realrlles (New Delhi:
Viva Books Private Limited,2002). 10.

'5 Margin of Appreciation is a concept. the European Coun of Human Rights has developed u,hen
considering rvhether a member state of the European Convention on Human Rights has breached the
convention. The margin of appreciation doctrine allows the court lo take into effect the fact thar the
Convention will be interpreted differentlf in different member states. Judges are obliged to take into
account the cultural, hisroric and philosophical differences betu,een Strasbourg and the nation in question.
The Doctrine was used for the first time in the case Handl'side v. United Kingdom which concerned the
publication of a book aimed at school children, a chaprer of which discussed sexual behavior in explicit
terms. The ECHR were willing to allow a limitation of freedom of expression in the interests of the
protection oI publ ic morals.
r" John Locke (1632-1704) is among the most influential political philosophers of the modem period. In
the Two Treatises o[ Govemment. he defended the claim that men are by nature free and equal against
claims that God had made all people naturally subject to a monarch. He argued that people have rights.
such as the right to life, liberry, and property that have a foundation independent of the laws of any
particular society. Locke used the claim that men are naturally ftee and equal as part of the j ustification for
understanding legitimate political government as the result of a social contract where people in the state of
nature conditionally transfer some of their rights to the govemment in order to better insure the stable,
comfortable enjoyment oftheir liyes, liberty. and property. Since govemments exist by the consent ofthe
people in order to protect the rights of the people and promote the public good, governments that fail to do
so can be resisted and replaced with new governments.
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individual with the fundamental aim of facilitating him to defend himself against the

state. For example. the concept of natural rights depicts a viell'olman as natural. private

and autonomous.

The U.S. Constitution states that:

We hold these trulhs to be self-evident, that all men are created equal. that they

are endowed by their Creator rvith certain unalienable rights, that among these

are life. liberty and the pursuit of happiness...to secure lhese rights governments

are instituted among men, derivingjust por"er from the consent ofthe governed:

that whenever any form ofgovernment becomes destructive ofthese ends it is the

right ofthe people to alter or abolish it and to institute a ne\\ govemmert.

2.2.4 Arguments of Cultural Relativist

Cultural relativists stress that culture is the source of the validity of rules and moral

rights. The conceptual analysis of cultural relativism is provided by Nickel. who asserts

that cultual relativism means that all moral values. including human rights' are

"culturally embedded" and thus are relative to the cultural context. Crocker argues that

moral relativism consists of three doctrines:

Social descriptive relativism (i.e. cultural relativism) maintains that different

societies. cultures. or classes have significantly different positive social

morality;

Social normative relativism (prescriptive relativism) recommends that since

morality is relative. therefore, one should follow the moral rules of one's

group:
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o Meta-ethical relativism (skeptical relativism) asserts that moral judgn.rents

cannot be resolved rationally and both sides to the conflict are equally

justified or correct.

According to cultural relativism. considering the existence of diverse cultures, there is no

universal culture therefore; no religion. ideology, tradition or culture can speak for all

humankind. Thus, there exist no universal moral or legal standards. -Cultural relativists,

argue that fundamental values are culturally specific and the communal group, u'hatever

that might be (tribe. village. or kinship) and not the individual. is the basic social unit''.r7

Every culture or society recognizes certain mores. values. operational principles and

norms by which it seeks to approximate the ideas of human dignity. Each country's

human rights conditions are delineated by its historical, cultural, economic and social.

conditions and human rights reflect a countr)'ls stage ofhistorical development.

2.2.5 Types of Cultural Relativism

Jack Donnelly differentiates three types of cultural relativism as radical. strong and

weak.lt The differences between these relativist positions are that culture is the sole.

principal or maybe an important source of the validity of moral rights or rule.

o Radical Cultural Relativism

Radical cultural relativism is the most extreme form and holds that culture is the

only source of the validity of a moral right or rule. On the other hand. radical

t' Adamantia Pollis and Peter Schwab, ed.. Hrman Rights: Ne:x, Perspectir:es, Ner Reolitres (Nerv Delhi;
Viva Books Private Limited. 2002). I l.
r8 Jack Donnelly. "Cultural Retativism and Universal Human Rights" <rr'wrl'.agoraproject.eu,'papers'

Donnell)_cultural_relativisim.pdF(accessed 24 Nov 20 I I )
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universalism holds that culture is inelevant to the validity ofmoral rights or rules.

which are universally valid.

Strong Cultural Relativism

Strong cultural relativism holds that culture is the principal source of the

legitimacy of a moral right or rule. Houever. universal human rights standards

serve as a check on potential excesses of relativism.

Weak Cultural Relativism

Weak cultural relativism holds that culture may be an important source of the

legitimacl' of a moral right or rule. Universality is initially presumed. but the

relativity of rights. communities and human nalure sene as a check on potential

excesses of universalism. Weak cultural relativism would recognize a

comprehensive set of prima facie universal human rights, but allow occasional

and strictly limited local exceptions and variations.

2.2.6 Debate between Cultural Relativist and Universalist

Westem societies believe human rights to be adversarial, individualistic, inalienable and

just. in contrast to, collective rights. social welfare. economic development and

consensual dispute resolution and state interests in Islamic, African and Asian traditions.

White human rights in the West are based on individualism. human rights in classical and

medieval Istamic thought were based on the general interest of societv.le These have

resulted in the controversy that the idea of human rights is strange to non-Westem

cultures. Therefore. the controversy has been made that the application and meaning of

'e Ahmad S. Moussalli, The Islonic Qrest for Democraq', Plurqlism, and Htman RQhls (Florida:

Universitl Press of Florida. 2001), 127,
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human rights should be dependent upon national and regional conditions. Relativists

argues that because of its Westem origin the notion of human rights is inherently

unfamiliar to the non-Westem tradition of third $orld countries to u'hich it is now being

extended. They assert that extensive application of Westem principles to non-u'estem

conditions is unfair and unjustifiable. In this context. relativists assert that cenain human

values such as political participation or equal protection are unsuitable in certain political

or cultural contexts. For that reason, contemporar) intemational hunran rights standards

are incompatible with or insensitive to various social, political and cultural conditions.

Mahbubani2o emphasizes that the West has no right to give moral lectures to Asia. The

Third Wortd leaders may assume that the human rights movement causes one more

attempt by ethnocentric Westem societies to enforce their values on the rest of the w'orld.

They feel deeply about the importance of presen'ing their own cultures and traditions. In

addition. the diversity of levels of economic development. political structures and cultural

traditions make it diflicult to define a single coherent and distinctive human rights regime

thar can take hold of vast regions. These opinions lead to the view that different societies

have and should have different consciousness and understanding of right and wrong;

"What is right or good for one individual or society is not right or good for another. even

ilthe situations involved are similar" and there is no single. across the u'orld. applicable

to Kishore Mahbubani (bom October 24. 1948. Singapore) is a notable academic and is currently Professor

in rhe Practice of Public Policl and the Dean of the Lee Kuan Ye*' School of Public Policy at the National

U n iversitl, of Singapore. From l97l to 2004 he served in the Singaporean Foreign Services, ending up as

Singapore's Permanenr Representative to the United Nations. ln that role he served as president of the

United Nations Security Council in January 2001 and May 2002. Mahbubani is best knolw outside

Singapore for his writings in journals such as Foreign Affairs and in the books Can Asians Think? and

Beyond the Age of lnnocence: Rebuilding Trust bet$'een America and the World His anicles have

appeared in several leading joumals and netspapers outside of Singapore. such as The New York Times

and Wall Street Joumal.

56



standard of human rights. The "statement on Human Rights" prepared by the American

Anthropotogical Association stated in 1947. in part:

Standards and values are relative to the culture from rvhich they derive.

The individual realizes his personality through his culture. Hence respect for

individual differences entails a respect for cultural differences.

The relativist position was effectively expressed in the Bangkok Declaration.2r which

asserts a state-centric perspective based on respect for territorial integrity, national

sovereignty and noninterference in the intemal affairs of states. The Declaration states

that "human rights must be considered in the conte\t of the dynamic and evolving process of

international norm-setling. bearing in mind the significance of national and regional

particularities and various historical, cultural and religious backgrounds".

Relativists attack the Universalist position that the apparently neutral title of intemational

human rights law in fact favors deepening and w'idening the legitimacy of Westem

conceptions of human rights; the objections have ranged from accusations of "cultural

imperialism" to "Western bias." Third World views human rights as a "Westem construct

rvith limited applicabitity." Relativists make the point that the intemational lau'of human

rights is an export of the West to the rest of the r.r'orld2l and the Universal Declaration of

:' Bangkok Declaration was adopted b1' Ministers of Asian states meeting in 1993 in the lead up to the

World Conference on Human Rights: Asian govemments reaffirmed their commitment to the principles of
the United Nations Chaner and rhe Universal Declaration of Human Rights. They stated their view of the

interdependence and indivisibility ofhuman rights and stressed the need for universalitl, objectivitv and

non-selectivity ofhuman rights. At the same time. ho*ever. the) emphasized the principles of sovereignty
and non interference. calling for greater emphasis on economic, social. and cultural rights. particularly the

righr to economic development. over civil and political rights- The Bangkok Declaration is considered to be

a landmark expression ofthe Asian Values perspective. u'hich offers an ertended critique ofhuman rights
universalism.
r: R. J. Vincent, Humun rights and tnternotiondl relatiozs. (Cambridge University Press. 1986),4.



Human Rights is the imposition of an alien value system---the universalization of

Westem aspirations and values.

Universalists argue that the world has become more and more interdependent.

Interdependence implies that nations are vulnerable or sensitive in significant ways to

developments taking place beyond their borders. The concept of a right has become a

matter of treaty obligation and has been removed from the domain of domestic

jurisdiction. A state is thus duty-bound to integrate intemational standards into its

domestic s.vstem. Kofi Annan. General Secretary of the tIN, states an insightful remark

that "it was never the people who complained of the universality of human rights, nor did

the people consider human rights as a Western imposition. It was often their leaders who

did so". The concem for human rights invalidates the principle of non-interference in

domestic affairs. To a certain ertent. violation of human rights, especially gross

violations, are placed in intemational judicial processes. such as international criminal

court and progressively being removed from domestic jurisdiction. Universal human

rights are possible because of the global wave of democratization and the emerging

common culture of modemity. Modemization involves increasing levels of education,

urbanization, industrialization, wealth. Iiteracy and social mobilization.

Human rights are a mainstay of the [,tN Charter to uhich all nations are bound and are

universal values to be promoted and defended. The Vienna Declaration provides that

while the significance of regional and national particularities and various religious,

historical and cultural backgrounds must be bome in mind. it is responsibility of states.

regardless of their economic, political and cultural syslems. to promote and protect all

human rights and fundamental freedoms.



2.3 REGIONALISM AND INTERNATIONAL LAW

The Treaty of Westphalia (1648)23 introduced the concept of sovereignty and

statehood that accordingly provided the basis for cooperation among states and thus

consequently influenced the progressive growth of intemational lau. The League of

Nations also developed cooperation among the states that existed at the time. After

the Second Wortd War. the inclination to move touards universalism u'as funher

embedded in the United Nations Charter of 1945. The Charter was mainly considered as

the globat constitution of mankind and a vital step in establishing the fundamental

principles ofequality of all states and state sovereignty. In accordance rvith the purposes

and principles of the organization, the LIN was established uith a view to promote

intemational cooperation and enhance friendly relations among states. These principles

are also more elaborated in the Friendly Relations Declaration.?r

It is significant to note that intemational lar.r'mainly u'orks on the basis of a single global

system where the intemational actors, primarily states and other intemational

organizations operate. However, intemational law also seems to be influenced by

regional s)'stems as reflected in various resen'ations to treaties and the recognition

of regional arrangements in promoting intemational cooperation.

Universalism presunes that the world is operated and govemed under a single system

that is applicable to nation states and other legal persons. Although intemational law

l, The peace of Westphalia was a series of peace treaties signed between May and October l64E in
osnabriick and Miinster. These treaties ended the Thinl Years' war (1618-1618) in the Holy Roman

Empire. and the Eight-v Years, war (1568-1618) between Spain and the Dutch Republic, with Spain

formally recognizing the independence ofthe Durch Republic
:. uN General Assembll, Declararion of Principles of lntemational Lau, conceming Friendly Relations

and Co-operation Among States in Accordance with the Charter ofthe United Nations,2.1 October 1970.

available at: http:.','rl ww. unhcr.org'refworld.'doc id,'3dda I fl 0'r.htm I (accessed 6 Jan 2012)
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deems that states are connected by a common purpose and destiny, it is submitted that the

u,orld's diversity is reflected in the different cultures, ideologies, economic

advancement. regions and other faclors that influence intemational relations.

Therefore. despite of the fact that universalism is the corner stone of international law

diversity is also evident and play a significant role in intemational affairs. Regionalism

has long been a significant phenomenon in intemational relations. The UN Charter has

discussed regarding the regional arrangements in Chapter VIII. It endorses that nothing

in the Charter shall bar the existence of regional mechanisms or arrangements lrom

dealing with such matters with respect to intemational peace and security as are

suitable for regional action. Horvever the regional ,urangements are permitted so far

as they are consistent with the principles and purposes of the IIN.

The Intemational Court ofJustice has also recognized regionalism in the Asl"lum Case.25

where the ICJ considered the practice of the states regarding the granting of

asylum and concluded that there u'as no uniform practice as regards to the same.

The recognition of regionalism and diversity has also found its place in the reservation

phenomenon. The Vienna Convention on the Law of Treatiesl6 (Articles l9-23) provide

for resen,ations. However it is significant to note that resen'ations are not permitted if

they defeat the purpose and object of the treaty. The lnternational Court ofjustice in

r5 In the Asylum Case (Colombia v Peru). judgement 20 November 1950 (General List No. 7 (1949-

l95O)), the Intemarional Coun ofJustice (lCJ) recognized that Article 38 ofthe Statute ofthe Intemational

Court of Justice encompassed local custom as well as general custom. in much the same way as it
encompasses bilateral and muhilateral treaties. The Court also clarified lhat for custom to be definitively
proven, it must be continuousll and uniformly executed-
16 The Vienna Convention on the Law ofTreaties (or VCLT) is a treat) conceming the international larv on

rreaties betueen states. lt was adopted on 22 Maf l969 and opened for signature on 23 Ma1 1969. The

convention entered into force on 27 January 1980. The VCLT has 45 Signatories and lll Parties as of
December 20ll. Some countries that have not ratified the Convention recognize it as a restatement of
customary law and binding upon them as such.
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advisory opinion on the Genocide Convention2T in 195 I stated that "the object and

purpose of the treat)' limit the freedom in making reservations''. The court

affirmed that the state parties to such conventions do not have convenience or

inconveniences of their o\tTl nor their own interests but purely a common interest.

These obsen,ations were later enshrined in Article l9 of the Vienna Convention on The

Larl' of Treaties.

Regionat human rights systems have also adopted the same slance in respect to

resen,ations. Article 57 (l) of the European Convention on Human Rights proscribes

reservations of a general character. In the same u'ay. the lnter American Court stated

that reservations ma.v not lead to a result that deteriorates the system of protection

provided b.v the Convention. Article 27 of the Vienna Convention also put some limits

on regionalism with respect to universalism and lal dou'ns that a country cannot

invoke its domestic law to defend its failure to perform under a treaty. This

stipulation effectivell' endorses that universalism takes precedence over regionalism and

that a State owes its obligations frrst to the intemational communit;- as a whole and hence

it must strive to conform its domestic laws to its intemational law obligations.

2.1 REGIONALISM AND UNITED NATIONS

Ol,er the years. the processes and structures of the United Nations have developed much

stronger regionalist features than the occasional references to geography in the Charter

$,ould put forward. Group dy,namics. often of a regional character. have been among the

rt The Convenrion on the Prevention and Punishment ofthe Crime ofCenocide \\'as adopted by the United

Narions Ceneral Assembly on 9 December l9-18 as Ceneral Assembl;- Resolution 260. The Convention

enrered inro force on l2 January I95 L . The Genocide Convention has,l I Signatories and 142 Panies as of
December 20 I l.
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nost characteristic features of United Nations activity. The General Assembly has

granted observer status2E to several regional organizations, including the Organization of

American States (OAS) in 1948,2e the League of Arab States in 1950.30 the Organization

of African Unity (OAU) in l965,rr and the European Economic Community (EEC) in

1974,32 the Conference on Security and Cooperation in Europe (CSCE) in 1993,3r South

Asian Association for Regional Cooperation on December 2,2004,3'1 The European

Union (EU) has been an observer member at the United Nations (UN) since 197435 and

has had enhanced participation rights since 201l16 etc.

Regional cooperation has been formalized in most appointments and elections. In the

General Assembly. the elections of the Chairs of the Main Committees. of the Vice-

Presidents and of the President, follows a carefully balanced regional pattem.rT In the

Security Council. the l0 non-permanent seats are assigned to specific regions.3s In the

contemporary debate about a new composition for the Security Council. there is not only

stress for a better representation of certain regions but even suggestions to create semi-

tt The status of a Permanent Observer is based purely on practice, and there are no provisions for it in the

United Nations Charter. The practice dates from 1946. when the Secretary-General accepted the

designation of the Swiss Govemment as a Permanent Observer to the United Nations. Observers were

subsequently put forward by certain States that Iater became United Nations Members, including Austria.
Finland, haly. and Japan. Switzerland became a UN Member on l0 Septernber 2002-

" G.A. Res.253(l I l).
ro G.A. Res. 477(v).
rrc.A.Res.2ol l(xx).
tt C.A. Res.3208(XXIX). The now defunct Council for Mutual Economic Assistance was granted

observer status at the same tune. See C.A. Res. 3209(XXTX).
rr G.A. Res. 48/5.
rr C.A. Res (A,/RES/59/53)
r5 G.A. Res (A,/RES/3208 (XXIX)
16 G.A. Res (A/RESi65/276)t' C.A. Res. 1990(XVIID, G.A. Res. 3i/138.
t* c.A. Res. t99lA(XVm).



permanent or genuine perrnanent regional seats.re Likewise. the structure of the ECOSOC

is determined by a list of countries prepared as a result ofregional groups.r0

Regional considerations \\ere even extended to organs uhose members are elected in

their individual capacitl'and do not represent States. It is customary that the composition

of the Intemational Court of Justice should generally reflect the geographical

composition of the Security' Council. The lnternational Law Commission is also

composed according to a rigid regional pattem. which under Article 8 of its Statute is to

minor the principal legal systems and the main forms of cirilization of the uorld.rr In the

Secretariat. the problem of equitable geographical distribution has become rhe dominant

factor for appointments. Desirable national ranges have been established for every

Member on the basis of population. membership and financial contribution. Regional

considerations also normally play a role r.'"'ith certain positions revolving amongst the

nationals of the members of certain group.t2

The establishment of genuine regional substructures has not been an important feature in

the United Nations. The five Regional Economic Commissions set up by ECOSOC are

exceptional in this respect. They work comparatively independently- and are regarded as

generally successful. A number of Specialized Agencies have field units or regional

offices e.g. tINDP has regional field offices and representatives. Regionalization within

the United Nations has clearly sened some valuable purposes. Political groupings can

plal'a beneficial and important role in any democratic decision-making process. Regional

re 
Sucharipa-Behrmann. "The Enlargement ofthe UN Securiry Council. The euestion ofEquirable

Representat ion of and lncrease in the Membersh ip of the Securirv Council'. a7 AJ pl L ( I 994) I .

"'C.A. Res. l99l B(XVm) and 2847(XXVI).ir C.A. Res. f 6,,39.
rr The General Assemblv has repearedly criricized this pracrice. See. e.g.. G.A. Res. .151219..16/232.
17,'226.
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distribution of seats in political organs gives all groups a more secure sense of

representation and decreases the potential for conflict in the selection of Members.

In an organization of the size of the United Nations, clustering of Members is almost sure

to continue to play a significant role. What is less sure is nhether groupings *'ill continue

to be dominated by geography. To the extent that economic development and political

orientation go beyond geographical regions. new group loyalties will begin to emerge.

For example, Africa held together by widespread poverty and by its colonial past may

lose its coherence and one day may look more like Asia with its substantially more

diverse economic and political landscape. A flexible response of the United Nations

system to these probable chalges rvill be crucial for maintaining its smooth functioning.

In non-political organs Such as the Secretariat, the Intemational Law Commission and the

International Court of Justice, any benefit of regional distribution of positions is less

understandable. Regionalization witl frequently be at the cost of personal qualification.

Nevertheless, representation of different legal systems is, no doubt, an important element.

Hou'ever, inflexible regional quotas are neither helpful nor necessary. This criticism

particularly applies to the Secretariat. as provided for by Alticle 101(3) of the Charter,

where the primacy of merit over geographical considerations should be restored.

2.5 REGIONALISMAND HUMAN RIGHTS

The development of human rights lavv has been among the most striking developments in

intemational law. This development has taken place on both the regional and the

universal levels. The United Nations charter has not made any specific provision for the

prospective growth of the regional human rights systems. The only reference made to
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regional arrangements was regarding the peace and security. Therefore at the regional

level, human rights systems to promote and protect basic rights were developed

independent of the United Nations system. In fact, initially the United Nations was

doubtful regarding the parallel growlh of regional human rights system. fearing that they

would weaken the universality of human rights. Nonetheless. besides the significant [.rN

instruments, procedures and bodies, Africa. America and Europe, devised significant

regional systems. The United Nations have at times explicitly welcomed them and have

taken a generally positive attitude towards regional systems supplementing their own

efforts in this area.a3 The UN World Conference on Human fughts of the 1993 (Vienna

Declaration) authenticates that regional arrangements should strengthen universal human

rights standards and approves efforts to reinforce these arrangements. It even supported

the founding ofregional and sub regional arrangements where they do not already exist.rl

On the other hand, the regional systems recognized the basic instruments adopted by the

United Nations system. The African Charter of Human and Peoples' Rights, in its

preamble, affirms the relevance of the Universal Declaration of Human Rights. More

notably. the Charter permits the African Commission of Human Rights to draw

inspiration from other intemational human rights instruments including. but not limited to

the UDHR and other instruments adopted by the [JN. The European Convention on

Human Rights clearly refers to Universal Declaration of Human zughts. The Inter-

American Convention on Human fughts also refers to the UDHR.

1r C.A. Res. 47l 125.
rr United Nations World Conference on Human Rights: Vienna Declaration and Programme of
Action.25 June l99i.l para.37,32 E.M (199i) l66l ar 1672.
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The Universal Declaration of Human Rights of 1948 proceeded from a universal and

homogeneous concept of human rights. However, regionalization of efforts to protect

human rights may be vindicated due to the diversity of value systems. The succeeding

debates have focused on the precedence of different types of human rights and their

appropriateness for different regions, cultures and economies. This debate led to a

division of human rights culminating in the adoption of the two LN Covenants in 1966,

one dealing with civil and political rights and the other with economic, social and cultural

rights, At the time. a widespread assumption was that America and Europe u'ould give

priority to the former u'hile the developing regions of Asia and Africa would give

attention to the latter. Succeeding developments have not fully bome out this expectation

and the ratification record is largely' identical for both Covenants.as

On the regional level. America and Europe did give priority'to civil and political rights.

Instruments on economic. social and cultural rights were drafted someu'hat later. It is

paradoxical that Westem Europe. the region with the highest social standards

domestically, has regarded the intemational protection of economic, social and cultural

rights with some diffidence. The European Convention on Human fughts of 1950 was

followed by a much weaker instrument. the European Social Charter in 1961. The

American Convention on Human Rights of 1969 was follorved by an Additional Protocol

in the Area of Economic. Social and Cultural Rights in 1988.46 The African Charter

includes both categories of human rights. at the same time underlining certain regional

characteristics such as duties of the individual, group solidarity and self-determination.

r5 As of 3l December 2011 the two Covenants had (ICESCR. SignatoriesT0 & Paniesl60) and (ICCPR,

Signatories 74 & Partiesl6T) respectively.

'u zs tLt.t (tg8q) tso.
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An examination of the various regional and universal human rights instruments does

yield a number of variations in detait. However. no basic ideological or philosophical

divergence has appeared u'hich would rationalize sepamte regional developments. On the

vr.hole, the basic unity of human rights as a universal set of standards has prevailed over

regional fragmentation and cultural relativism.

In spite of. some opposition from dictatorial holdouts. the 1993 vienna Declaration

reiterates the inherentll' universal character of all human rights;

[a]ll human rights are universal, indivisible and interdependent and intenelated.

ilre international communiry must treat human rights globallf in a fair and equal

manner, on the same footing, and with the same emphasis. While the significance

of national and regional peculiarities and various historical. cultural and religious

backgrounds ntust be borne in mind, it is the duty of States. regardless of their

political. economic and cultural systems, to promote and protect all human rights

and fundamental freedoms.tT

The framework for regional human rights cooperation that has its foundation on a

regional human rights charter and mechanisms is an important third way to advance and

protect human rights. aside from the universal and domestic ways. Beginning with the

adoption ofthe European Convention on Human Rights in 1950. the attempts to elaborate

regional norms and standards continued with the adoption of the American Convention

on Human Rights in '1967. which rvas later follou'ed by the African Charter on Human

and Peoples' Rights, adopted in 1981. Various other regional treaties have been adopted

in an effort to promote and protect not only the civil and political rights, but also of

economic, social and cultural rights, more efficient[1'.

*7 United Nations World Conference on Human Rights: Vienna Declaration and Programme of
Action,25 June 1993, I. para. 5. 32 ILM (1993) l66l at 1665. This view was subsequently

confirmed by G.A, Res. 48i I 19.
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Regional human rights systems are usually composed of regional instruments and

mechanisms, and take part in the important task of the promotion and protection of

human rights. Regional human rights instruments (e.g. declarations, conventions. treaties)

facilitate to localize intemational human rights standards and norms. reflecting the

pa(icular human rights concems of the region. Regional human rights mechanisms (e.g.

commissions, courts) help to realize these instruments on the ground. In this chapter an

analysis will be given of some of the most important regional human rights systems

established for the promotion and protection of the human person in Europe' the

Americas and Africa.

2.6 ADVANTAGES OF REGIONAL HUMAN RIGHTS SYSTEMS

Regional human rights systems present certain benefits that other protection systems

cannot offer. The possibility of similarity in political, economic, social, and cultural.

peculiarities among states that are in a region makes it easier to reach agreement on the

text of a common convention.

The political. economic. social. and cultural similarity funher allows the regional systems

to offer improved enforcement potential than their intemational counterparts. States have

a tendency to show more inclination towards the regional systems than intemational

bodies and thus this adds to the advantage of better enforceability to decisions ofregional

mechanisms over their intemational contemporaries. Regional sanctions can be more

useful than other intemational sanctions. States are more inclined to show stronger

politicat will to conform to the decisions of regional mechanisms. The existence of an
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ef'fective regional human rights system is of primary importance to the promotion and

protection of human rights. as it:

o Assists to enhance the legitimacy and relevance of intemational human rights

standards in the region and pave the way for its effective Implementation:

o Assists national governments of their respective regions regarding the

performance of their intemational human rights commitments; for example,

assisting with the implementation of the recommendations of Universal Periodic

Review , special procedures and the treaty bodies ;

o Provides a useful platform through which specific regional concems and issues

can be effectively addressed;

o Provides subjects of the respective states with more accessible mechanisms for

the safeguard of their human rights. provided that domestic remedies have been

exhausted;

c Helps to build understanding of, respect for, and provides a channel of

communication on human rights concems;

o Strengthen the institutional capacity and independence of national human rights

institutions.

o Helps to build people's understanding of their human rights. reflecting their

particular human rights concems and placing them in a more localized context;

o Provides regional input to the development of international human rights

mechanisms and the improvement of intemational human rights standards;

o Provides support for regional governments having weak and fragile national

human rights mechanisms:
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Facilitates the advancement of complementary human rights norms and standards

that are of regional concem and filling the lacunae in the influence and reach of

intemational human rights instit utions:

Helps national govemments to better deal with regional human rights concems

that cross their national bordersl e.g. human rights concems related to

transnational crime. environmental disasters and migration.

allows for standards. no[ns, processes and institutions to be designed to fit the

peculiar characteristics ofthe region and can promote the development of helpful

region-specifi c expertise;

The legitimacy and localized knou'ledge of such institutions means that regional

mechanisms are specifically placed to discover and react to human rights abuses:

A regional mechanism could support national commitment to the international

human rights system by providing krow-how and resources that are currently not

accessible to many countries due to financial constraints;

If adequately funded. a regional human rights mechanism could make possible

human rights education programs which are presently not financially feasible;

Regionat mechanisms acts as an autonomous forum. independent of government

in which the accomplishment of human rights objectives may be pursued in a

transparent atmosphere less t'ulnerable to political interference than national

human rights mechanisms.

Better able to appreciate the common characteristics of the region

(economic. social . cultural and geographic);
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2.7 T]NITED NATIONS GUIDELINES ON WORKING PRINCIPLES OF THE

REGIONAI HUMAN RIGHTS SYSTEMS

The Vienna Declaration ma1' be considered as an elucidation of intemational human

rights law. It states the theoretical foundation for the commencement of a regional

mechanism to protect human rights. The Paris Principles recommend the essential

requirements and the framervork to establish a national human rights enforcement

mechanism. Horvever. these guidelines can be a basis for a regional framework.

2.7.7 The Vienna Declaration

United Nations has issued a number of policy statements regarding the creation of

regional arrangements for human rights protection. including the more significant. the

Vienna Declaration and Programme of Action 1993, which declares that:

[r]egional arrangements play a fundamental role in promoting and protecting

human rights. They should reinforce universal human rights standards, as

contained in international human rights instruments. and their protection. The

World Conference on Human Rights endorses efforts under \Yay to strengthen

these arrangements and to increase their effectiveness, u'hile at the same

time stressing the importance of cooperation llith the United Nations human

rights activities. 
a8

A regional mechanism. often focusing on a specialized set of issues. has the

competence to theoretically advalce the rights paradigm by adding neq' ideas into it.

The World Conference on Human Rights reaffirmed the need to think about the

possibility of establishing regional and sub regional arrangements for the promotion

i8 Vienna Declaration and Programme of Action World Conference on Human Rights. vienna. 14-25

June 1993 tN Doc A/CONF.151 23 12 Jull 1993 <http:,i /www.unhchr'chrhuridocda.lhuridoca.nsf./

(Sy mbol),1A.CONF. 157.23.En> (accessed 6 Dec 201 I )
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and protection of human rights rvhere they do not alreadl exist. The Declaration

presumes that a regional normatiYe framet'ork can be more effective in strengthening

universal human rights standards and values and can re-contextual ize rights in the

light of the economic, political and cultural peculiarities of the region. The

overw'helming approval of the Vienna Declaration by states clearly upholds the

r.ien that the Declaration is a rewording of the intemational law on human rights.

Donnelly examines that such approval is also pinpointing the "dramatic change in

dominant intemational attitudes" in relation to the contemporary paradigm of human

rights. For he says, "whatever the gap between theory and practice, most states today

prominently feature appeals to human rights, democracy. and development in their

efforts to establish national and intemational legitimacl'.'ae The Vienna Declaration

therefore has remained an important milestone in the course of incorporating human

rights values and standards into national policy formulation. The Vienna Declaration

emphasizes that "the universal nature of these rights and freedoms is beyond question"

and "reaffirms the importance of ensuring the universality, objectivity and non-

selectivity of the consideration of human rights issues."so The Declaration also

underpins the notion that human rights are interdependent and indivisible and rejects

the view of generational human rights.

2,7.2 The Paris PrinciPles

The importance of effective national level institutions for implementing human rights has

been repeated by the UN Human Rights Commission several times. The UN General

re Jack Donnelly "Human Rights, Democracy. and Development" 21 3 Human Rights Quorterl)'(1999):
608 632.
io Vienna Declaration. Article l.
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Assemblf in December 1978 adopted a resolution rvhich produced the guidelines

on the functioning and structure of national institutions for the promotion and

protection of human rights.5l The resolution created basic ground rules for such

national mechanisms and specified methods of effective implementation of intemational

human rights standards at a meeting in Paris in 1991.52 This meeting culminated to

generate comprehensive guidelines commonly known as The Paris Principles5r that

established institutions for the protection of human rights on a national basis.5a

These principles can also be used as the foundation of a regional mechanism of

human rights. since the primary purpose of the Paris Principles is the promotion of a

localized and decentralized effective human rights protection mechanisms. A regional

human riglrts system shall be autonomously mandated to promote and protect human

rights in accordance u,ith the human rights obligations of the States Parties. with the

following structure, porlers and responsibilities. as a point ofreference.i5

5rNational tnstitutions for the Promotion and Protection ofHuman Rights A/RES/33/46 14 December

1978 <http:,//www.un.org/documents/ga/res/33/aresll.htm> (accessed I I Nov 201 l).
tt Julie Menus, The l-lnited Nations and Humon Rights: A Guidefor a Nev Era (London: Routledge,
2005), r r.
5r National institurions for the promotion and protection ofhuman rights Adopred by General
Assembly Resolution 48/134 of20 December 1993.
5{ 

These principles were subsequently endorsed by the UN Commission on Human Rights (Resolution
1992/54 of3 March 1992) and the UN General Assembly (Resolution 48i 134 of20 December 1993)
The same content was reilerated in a number of UN-sponsored conferences on human rights issues.

including the Regional Meeting for Aliica of the world Conference on Human Rights. held in Tunis in
1992: the Regional Meeting for Latin America and the Caribbean. held in San Jose in 1993: the
Regional Meeting for Asia- held in Bangkok in 1993: the Commonwealth Workshop on National
Human Rights lnstitutions, held in Otta.a a in 1992; and the rvorkshop for the Asia and Pacific Region on

Human Rights Issues. held in Jakarta in 199i.5i Principles for Regional Human Rights Mechanisms (Non-Paper)
<h np: "bangkok.ohchr.org/programme,lasean,'principles-regional-human-rights-mechanisms.aspx>(accessed
6 Dec 201 l)



2.7.2.1 Monitoring

May demand States Panies to provide it r.r'ith information regarding the promotion

and protection of human rights. together u'ith information on specific human

rights issues;

Observes and analyze the human rights situation in the region and publishes

reports which include suggestions for collective action at the regional level;

Manage on-site visits to States Parties to examine and investigate specific human

rights concems. These visits shall yield a report regarding the human rights

situation observed which will contain recommendations to the respective State

Party on the adoption of measures to remedy any violations determined;

Publishes progress reports on a periodic basis in addition to on-site visit reports:

Establish an early waming system to prevent gross violations of human rights

including war crimes, crimes against humanity and genocide.

The reports will be made widely circulated and easily accessible and u'ith the

help of States Parties. to legislatures, media outlets. public libraries , academic

instirutions, relevant government departments of all States Parties and relevant

intemational institutions as well as being placed on the Interneu

2.7.2,2 Commnnications

o Receives, analyses, investigates, and decides on communications from

organization allegingany individual, group of persons or non-govemmental

human rights violations by a State Party;
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o During the investigation. the regional mechanism shall have the power to acquire

all necessary information (including unrestricted access to places of relevance,

alleged victims and u'itnesses) u'ith an assurance that the State Party rvill not

engage in retaliations against those persons providing information to the

mechanism;

Investigators, complainants. witnesses shall be protected from intimidation'

threats of violence. violence and any other form ofhostility;

The communication must prove that the victim has exhausted all the available

remedies at the domestic level. If such remedies have not been exhausted, it must

be proved that the victim tried to exhaust domestic remedies but failed due to the

follou'ing reasons:

. Effective access to those remedies rT'as denied.

Those remedies did not provide for adequate reliet or

There had been prolonged and unreasonable delay in the decision on those

remedies:

Where the regional mechanism finds that there has been a violation of human

rights, recommendations of appropriate remedies shall be made in the form

of specific findings to the concemed State Party.

In urgent and more serious cases, and whenever necessar). based on the

available information, the mechanism may request to the concemed State Party

to adopt particular precautionary measures to prevent irremediable harm to

persons;
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To make sure compliance, States Parties must report *ithin 90 days on measures

that they have taken to give effect to the decisions or findings of the mechanism.

moreover. a secretariat shall be established to follow up on information regarding

the implementation of remedies and compliance of recommendations made by

the mechanism:

Any State Party may submit a communication to the regional human rights

mechanism alteging that another State Party has perpetrated a violation of human

rights.

2.7.2.3 Capacity Building and Education

o Assists and contributes to human rights training programmes for relevant groups

including the military. police. parliamenrarians. national human rights institutions.

non-govemmental organizations, universities and schools.

o promotes wider knowledge and public awareness of human rights in the region

by pubtishing and distributing studies on specific subjects and by arranging

seminars. conferences and meetings with representatives of governments. non-

govemmental organizations. academic institutions and LIN representatives in

order to disseminate information;

o Advises on national and regional legislations and policies in order to make sure

compliance and harmonization with intemational human rights norms and

standards;

o replies to requests for advice from States Parties on matters relating to human

rights;
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takes into account the general comments that help to clarify the meanings

human rights norms and standards, adopts the general comments issued

intemational human rights treaty bodies;

Conducts promotional country visits with the purpose of reminding the States

Parties of their obligations , engaging with govemment officials and promoting

human rights standards;

promotes accession or ratification to all core international human rights treaties;

Consults and cooperates rvith local. national' regional and intemational

institutions that are capable to play a significant role for the promotion and

protection of human rights. including national human rights institutions and the

United Nations:

Consultsandcooperateswithnon-governmentalorganizationsdedicatedto

promotion and protection of human rights:

oEstablishescontactwithmedia,representativesofotherrelevantnon-State

insritutionsandnon-govemmentalorganizationstopublicizeitsmandateand

work.

2.7.2.4 ComPosition and SuPPort

o The regional mechanism shall be composed of members who are impartial

persons of integrity with a recognized competence in the field of human rights

and indePendent from govemment'

o every members shall be nominated by State Parties following a transparent

selection process at the national level u'hich includes close consultation u'ith

of

by
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national human rights institutions. non-govemmental organizations and civil

society (if applicabte);

Ifa member is alleged to be involved in actions that are contrary to service on the

regional mechanism, at first instance the matter shall be decided by the

mechanism itself and. in the second instance. by the Foreign Ministers Meeting;

Membership of the mechanism shall aim to achieve gender balance and $'i[[

reflect representation of geographica[ areas;

c Members shall be elected for a single. non-renewable term of five ,vears. They

shall be endowed with necessary immunities and privileges by the States Parties

in order to conduct their work;

o States Parties shall provide the mechanism rvith sufficient resources. and the

authoritytousetheseresourcesindependentlyandfreelytoproperlyfulfitlits

mandate. For this purpose. the work of the members shall be supported by a

secretariat, with professional administrative staff appointed according to criteria

of impartiatity, competence. and independence'

2.8 MAJOR REGIONAL HUMAN RIGHTS SYSTEMS

Regional human rights systems, consisting of regional instruments and mechanisms, play

a significant role in the promotion and protection ofhuman rights. Regional human rights

instruments help to localize intemational human rights standards and norms. reflecting

the particular human rights concems of the region. Regional human rights mechanisms

(e.g. courts, commissions) then hetp to put into practice these instruments on the ground.

credible regional human rights systems have been established in Africa. the Americas

and Europe.



2.9 THE EUROPEAN REGIONAL HUMAN RIGHTS SYSTEM

Of all the regional human rights sl stems. the European s)'stem is the most 'uvell-

established and the most complex. European mechanisms for the promotion and

protection of human rights primarily consist of the Council of Europe. The Organization

for Securitl' and Cooperation in Europe and The European Union. Each of these

intergovemmental organizations has their own regional human rights instruments and

institutions. Some of the most developed and longstanding of these institutions exist in

the Council of Europe. u'ith instruments including the Convention for the Protection of

Human Rights and Fundamental Freedoms(1950) and the European Social Charter

(1961). and institutions such as the European Court ofHuman Rights.

The development ofa European regional system of Human Rights protection is primarill

based on the European Convention of Human Rights and Fundamental freedom n'hich

was produced by The Council of Europe and established the European Coun of Human

Rights which was the best known body for the protection of Human Rights. This

development can be seen as a direct reaction to t'*'o major concems. Firstly. as the

consequence of the Second World War and the convention was a response to the most

serious human rights violations u'hich had occurred during the war and as an attempt to

avoid such atrocities in the future. Secondly. the Convention was a response to the

development of Communism in Eastem Europe and designed to defend the member

states ofthe Council ofEurope from communist insurrection.
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2.9.1 Council of Europe

The Council of Europe is an intemational organization fostering close co-operation

among all countries of Europe in the areas of cultural co-operation.

democratic development. legal standards. human rights and rule of lau'. It uas

established in 1949, and currently has 47 member states with some 800 million citizens.

The headquarters of the Council of Europe are situated in Strasbourg, France. It is a

separate body from the European Union (EU). which has currently only 27 member

states. Hou'ever these tu'o share certain symbols such as the flag. The Council of Europe

has nothing to do with either the European Council or the Council of the European

Union which are both EU bodies. The work of Council of Europe has resulted in

conventions. cha(ers and standards to promote cooperation among European states.

Its statutory institutions are the Secretary General heading the secretariat of the Council

of Europe, the Parliamentary Assembly composed of MPs from the Parliament of each

member state and the Committee of Ministers comprising the foreign ministers of the

member state. The Commissioner for Human RighB56 is an autonomous instirution

within the Council of Europe, authorized to promote understanding of and respect for

human rights in the member states. These institutions fasten the Council's member states

to a common code of human rights. The Council also promotes the European Social

Charter and the European Charter for Regional or Minority Languages. The European

t6 The Commissioner for Human Rights is elected by the Parliamentary Assembly of the Council of
Europe. the Commissioner seeks to engage in permanent dialogue with member states, continually raising
awareness about human rights issues. and promoting the development of national human rights structures.
The Commissioner conducts visirs to each member state for an eyaluation of the human rights situation,

and issues reports. opinions and recommendations to governments.

The Commissioner also co-operates wirh a broad range of parmers. including the European Union. the

United Narions and its specialized offices. as nell as leading human rights NCOS. universities and think
tanks.
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Union also has a separate human rights instrument; the Charter of Fundamental Rights of

the European Union. Since March 2007 the European Union has had a Fundamental

Rights AgencysT based in Vienna

2.9.1.1 The Convention for the Protection of Human Rights and Fundamental

Freedoms (ECHR)

After World War Il, the Convention was drafted by the Council of Europe in response to

a call issued by Europeans from all walks of life who had assembled at the Hague

Congress (1948). More than one hundred parliamentarians from the t\4,elve member states

ofthe Council ofEurope came together in Strasbourg in 1949 for the first ever meeting of

the Council's Consultative Assembly to draft a charter of human rights and creating a

Court to implement its provisions.

The Convention for the Protection of Human fughts and Fundamental Freedoms is

generally known as the European Convention on Human Rights (ECHR) and was drafted

in 1950 by the then newly established council of Europe and entered into force on 3

September 1953. The convention is a regional transnational legal instrument to

protect human rights and fundamental freedoms in Europe. All member states of the

Council of Europe are party to the Convention and new members are being anticipated to

ratify the convention soon.

2.9.1.2 European Court of Human Rights

The European Convention on Human Rights and Fundamental fughts established

the European Court of Human Rights (ECtHR). Any person, who thinks his rights have

tt The European Union Agency for Fundamental Rights (usually known as the Fundamental Rights

Agenc;-. FRA) is a Vienna-based agency of the European Union inaugurated on I March 2007. Ir uas

esrablished by Council Regulation (EC) No 168,'2007 of l5 February 2007 as the successor to the European

Monitoring Centre on Racism and Xenophobia (EUMC).



been violated by a state party. uhich are guaranteed and protected b1'the Convention. can

file a case before the Court. Judgments regarding the violations of rights and freedoms.

guaranteed by the convention are binding on the concemed States and they are required

to execute them. The Council of Europe supervises the execution ofjudgments through

the Committee of Ministers. particularly to make sure the payment of the amounts

awarded by the Court as compensation for the damage sustained by the applicants.

Traditionally, only states u'ere considered as legitimate actors in international law and the

establishment of a Court to protect individuals from human rights violations rl'as a unique

characteristic for an intemational convention on human rights. as it ar.rarded the

individual an active role on the intemational arena. Before the commencement of the

existing system. the European system had both commission and a court. Under the

present system. there is only the European Court ol Human Rights.

The European Court can make declaratory judgments and award damages. The European

Court of Human Rights can also give advisory opinions on the request of the Council of

Ministers. The European Convention on Human Rights and Fundamental freedoms has

devoted some provisions to the qualifications and appointments of the judges and the

structure of the court.

2,9.2 European Union

The European Union is a separate organization and to some extent geographically

overlapping w'ith the Council of Europe. Although it originated as an economic union.

human rights have become a legitimate concem u'ithin the EU. The treat-y on European

Union declare that the EU itself is "founded on the values of respect for human dignity.

freedom. democracy'. equality, the rule of law and respect for human rights. including the
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rights of persons belonging to minorities ... in a societf in lr'hich pluralism. non-

discrimination, tolerance. justice. solidarity and equality between women and men

prevar r.

The European Court of Justice is the judicial court enforcing EU legislation. The

Fundamental Rights Agency is an European Union monitoring body, instituted in 2007.

that affords fundamental rights expertise and assistance to the twenty seven EU

member states in executing the community lau'. Before the Lisbon Treaty (2009). EU

Legislation was primarily concemed with federalism and regional economic integration.

The Lisbon Treaty gave legal effect to the Charter of Fundamentat fughts of the

European Union. The EU also promoted globally the issues of human rights. The EU

contests the death penaltr and has proposed its universal abolition and is effectivel-r-

treated as one of the Copenhagen criteria.se Abotition of the death penaltl and signing

the European Convention on Human Rights (ECHR)60 is a precondition for EU

membership.6l

tt Article 2, Consolidated version of the Treaty on European Union/Title [: Common Provisions <

http:,//en.*'ikisource.org/wiki/Consolidated_version_of_the_Treaty on European-Unioni Title-l:-Common
Provisions#Article 2 > (accessed on Dec l5 201 l)t' The Copenhagen criteria are the rules rhat define whether a countr-v is eligible to join the European

Union. The criteria require thar a srate has the institutions to preserve democratic goyemance and huntan

rights. has a functioning market economl. and accepts the obligarions and intent of the EU. These

membership criteria were laid dou'n at the June l99f European Council in Copenhagen. Denmark. from
\\hich they take their name.
@ Parliamentary Assembll Resolution I6l0 (2008), The accession of the European UnionEuropean
Communiw to the European Convention on Human Rights <http:,'iassembly.coe.int'Main.asp?link:1

Documents/AdoptedText'ta0E/ERES I 6 l0.htmi I >(accessed on Dec I 5 20 I I )
u' The European Convention on Human Rights *'as previously only open to members of the Council of
Europe (Article 59.1 ofthe Convention), and even now only states may become member ofthe Council of
Europe (Article 4 ofthe Statute ofthe Council of Europe).



2.9.2.1 Charler of Fundamental Rights

The Charter of Fundamental Rights is a codified catalogue of fundamental rights against

which the EU's legal acts can be judged. It codified various rights *hich were formerly

recognized by the Court of Justice and developed from the "constitutional traditions

common to the member states." The Court of Justice has already recognized fundamental

rights and has, on different occasion. nullified EU legislation based on its failure to

adhere to those fundamental rights. The Charter of Fundamental Rights was draun up in

2000. Although the Charter was not initially a legally binding document. however it ,'vas

frequently cited by the EU's courts as a benchmark of fundamental principles of EU lau.

2.9.3 Orgznuation of Security and Cooperation in Europe

The Organization of Security and Cooperation in Europe (OSCE). was set up in 1975.

primarily a security-oriented organization but also associated it with human rights. The

Organization for Securiqv and Cooperation in Europe (OSCE) is a Cold War

organization in the sense thal at the time of its creation, during the Cold War. there

u'ere broad disagreements between the East and the West. The OSCE provided a

platform for discussions on the issues of common interest. which also contained to some

extent human rights, though commitments to the promotion and protection of human

rights were not very articulated before the 1990s. It was a compromise solution, u'hich

may be applicable in certain senses to Asia. It has a big geographical territory. xith

57 members, and its standards are non-binding with no convention having been

adopted by the OSCE. The OSCE developed detailed and non-bindi-ng standards in

relation to the rule of law. democracy, freedom of expression. national minorities. etc.
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2.10 INTER-AMERICAN RXGIONAL HUMAN RIGHTS SYSTEM

In the Americas. the regional human rights systems exist u'ithin the ambit of regional

intergovemmental organization knou'n as the Organization of American States (OAS).

The most important and primary human rights instruments in the inter-American s)stem

are the American Declaration on the Rights and Duties of Man (1948) and the legalll'

binding American Convention on Human Rights, and the key mechanisms for the

observance and realization of these instruments include the Inter-American Commission

on Human Rights and the Inter-American Court of Human Rights.

2.10.1 Organization of American States

The Organization of American States (OAS) is a regional organization. headqua(ered

in Washington, D.C., United States. lt was established to promote solidarity. achieve a

regional order of peace and justice. and defend their independence. territorial integrity and

sovereignty.62 Its members are the thirty-five sovereign states of the Americas. With the

end of the Cold War. the OAS made major efforts to adapt it according to the ne\\'

context and thrust toward globalization. Its stated priorities nou'include the following:

Working for peace

Strengthening democracy

Combating com.rption

Protecting human rights

Promoting sustainable development

The rights of Indigenous Peoples

6r OAS charter. Article L
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Since the fomration of the OAS. the States of the Americas have adopted a number of

regional instruments that provided the normative foundation of the regional system for the

advancement and obsenance of human rights and created different organs to oversee their

protection.

The current system properly started with the adoption of the American Declaration of the

Rights and Duties of Man at the occasion of 9th Intemational Conference of American

States. held in Bogot6 in 1948. during which the Charter of the OAS was adopted

advancing the "fundamental rights of the individual" as one of the cardinal principles on

u'hich the Organization is established.

Full respect for human rights is presen'ed in various sections of the Charter. Therefore. the

Charter underlines that "the true significance of American solidarity and good

neighborliness can only mean the consolidation on this continent. within the framework of

democratic institutions. of a system of individual liberry and social justice based on respect

for the essential rights of man." The Cha(er also establishes that the IACHR is a principal

organ of the OAS. whose task is to promote the observance and realization of human rights

ard to act as a consultative organ of the OAS in the manen relating to the human rights

issues.

2.10.2 The Inter-American Commission on Human Rights

The Inter-American Commission on Human Rights (IACHR) is an aulonomous organ of

the Organization of American States (OAS) and one of two bodies in the inter-American

system mandaled for the promotion and protection of human rights. The IACHR is a

permanent body and has its headquarters in Washington D.C. The other human rights
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body is the Inter-American Court of Human Rights. u'hich is situated in San Josd, Costa

Rica. The IACHR is an autonomous organ of the Organization of American States

(OAS). The IACHR represents all of the member States of the OAS. It has seven

members \,!ho act independently. without representing any particular country. The

members of the IACHR are elected by the General Assembly of the OAS.

The Commission meets in ordinary and special sessions several times a year to examine

allegations of human rights violations in the hemisphere. The Executive secretariat of the

IACHR carries out the tasks delegated to it by the IACHR and provides administrative

and legal support to the IACHR as it canies out its work. Its mandate relating to human

rights human rights duties is primarily based on following three documents:

c the OAS Cha(er

o the American Declaration of the Rights and Duties of Man

o the American Convention on Human Rights

2.10.3 Inter-American Court of Human Rights

The Organization of American States established the Inter-American Court of Human

Rights in 1979 to interpret and enforce the provisions of the American Convention on

Human fughts. Its two main functions are thus advisory and adjudicatory. Under the

former. it issues opinions on matters of legal interpretation brought to its attention by

other OAS bodies or member states. Under the latter. it rules and hears on the specific

cases of human rights infringements referred to it. It is an autonomous judicial institution

based in the city of San Jose, Costa Rica. In cooperation with the Inter-American

Commission on Human Rights. it makes up the human rights protection system of the
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Organization of American States (OAS). uhich serves to promote and uphold basic rights

and freedoms in the Americas.

Under the Convention. cases can be referred to the Court by either a state party or b1'the

Inter-American Commission on Human Rights. In contradiction of the European human

rights system, individual citizens of the OAS member states are not allowed to take cases

directly to the Court.

2.I1 AFRICAN REGIONAL HUMAN RIGHTS SYSTEM

The more recent African regional human rights svstem \4as established within the ambit

of a then regional intergovemmental organization known as the Organization of African

Unity (OAU). The OAU was established in 1963. as the practical manifestation of the

idea of pan-Africanism and provided a platfbrm that pulled together the newly

recognized independent African states. Therefore OAU did not show anl significant

concem regarding the human rights protection. This was clearll' depicted by the lact that

human rights were not gil'en a due importance in the mandate of the OAU when it was

founded. However, in due course. the OAU adopted a few human rights instruments

relating to some specific issues. The most important and comprehensive instrument of

general nature was obviously the African charter on Human and Peoples Rights (1981).

that to some extent, helped to erode the impression that the OAU was not really

concerned to deal with human rights. The major normative and substantive part of the

human rights system in Africa is primarily and essentially derived from this particular

document. This is the most important regional human rights instrument in Africa.T.r'here

as the fundamental enforcement mechanisms are the African Commission on Human and



Peoples' Rights and the African Court on Human and Peoples' Rights, which is going to

be merged with the African Court of Justice to establish a new integrated African Court

of Justice and Human Rights.

2.11.1 African Union

The African Union is a regional intergovernmental organization of African states,

established on 9 July 2002. The AU u'as formed as a successor to the Organization of

African Unity (OAU). The beginning of the African Union (AU) can be expressed as an

event of great importance in the institutional evolution of the continent. On 9.9. 1999, the

Heads of State and Govemment of the Organization of African Unity approved a

Declaration which is krown as Sirte Declaration' calling for the establishment of an

African Union to step up the process of socio-economic and political integration in the

continent. The AU's secretariat which is known as the African Union Comn.rission is

located in Addis Ababa. Ethiopia.

Among the leading objectives of the AU are:

o to achieve peace and security in Africa;

o to step up the socio-economic as well as political integration of the continent;

o to promote and defend African common positions on issues of interest to the

continent and its peoples; and

o to promote good governance. democratic institutions and human rights.

2.11.2 African Commission on Human and Peoples' Rights

The African Commission on Human and Peoples' Rights (ACHPR) is a quasi-judicial

entit.v entrusted rvith promoting and protecting human rights and people's (collective)
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rights tlrroughout the African continent as well as interpreting the African Charter on

Human and Peoples' fughts.

The African Charter, adopted by the OAU on 27 June I 981 . The Commission was

established with the coming into force of the African Charter on Human and Peoples

Rights on 2l October 1986. Its authority primarill rests on its own treaty, the African

Charter. Its first members were elected by the OAU's 23rd Assembly of Heads of State

and Govemment in June 1987 and the Commission was properly installed for the first

time on 2 November 1987. Initially, the Commission was located at the OAU Secretariat

in Addis Ababa, Ethiopia. but in November 1989 it was shifted to Banjul, Gambia.

The Commission has been tasked with the following important responsibilities:

o Promoting human and peoples'rights

o Protecting human and peoples' rights

o Interpreting the African Charter on Human and Peoples' Rights

For the effective accomplishment ofthese goals, the commission is authorized to "collect

documents, undenake studies and researches on African problems in the field of human

and peoples, rights. organize seminars. symposia and conferences. disseminate

information. encourage national and local institutions concemed with human and peoples'

rights and, shoutd the case arise. give its views or make recommendations to

govemments" (Charter. Art. 45).

With the creation of the African Court on Human and Peoples' fughts, the Commission

has been assigned the additional task of preparing cases for submission to the Court's
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jurisdiction. In 201 1. the commission has filed a case against Libya before the African

Court on Human and Peoples' Rights.

2.11.3 The African Court on Human and People's Rights

The African Court on Human and Peoples'fughts was established by the Protocol to the

African Charter on Human and Peoples'Rights, which was adopted by Member States of

the then Organization of African Unity (OAU) in Ouagadougou. Burkina Faso in June

1998. The Protocol entered into force on 25 January 2004 u'ith the ratification by fifteen

member states of the Protocol to the African Charter on Human and Peoples' fughts

creating the AfCHPR. Presently'. twenty six African Union Member States have ratified

the ProtocoI establishing the Court.

The African Court on Human and Peoples' Rights is a regional court that rvas created

primarily to make judgments on African Union state's compliance with the African

Charter on Human and People's Rights. The African Court on Human and Peoples Rights

complements the protectire mandate of the African Commission on Human and Peoples'

Rights. The Cou( has the competence to take binding and final decisions on human

rights infringements.

The first Judges of the African Court were elected in January 2006, in Khartoum. Sudan

and w.ere swom in before the Assembly of Heads of State and Govemment of the African

Union on 2 July 2006, in Banjut. The Gambia. The Judges were elected in their personal

capacities from among African judges and jurists of proven qualifications, experience and

integrity. which were nominated by African Union Member States. The Court had its

opening meeting on July 2-5. 2006. The President and Vice-President are elected to two-
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vear terns u'hereas the Judges are elecled lor six-year terms and can be re-elected once.

On December 15, 2009. the Court delivered its first judgment. finding an application

against Senegal inadmissible.6l

Article 34(6) of The Protocol Establishing the Court entails that the Non Govemmental

Organizations and individuals should have direct access to the Court. Article 5(3) of the

Protocol requires that the State should make a declaration accepting the competence of

the Court to entertain applications from these persons. Cunently five States Parties to the

Protocol establishing the Court have made this declaration:

2.1 I .l African Court of Juslice

The African Court of Justice u.as initially intended to be the principal judicial organ of

the African Union having jurisdiction over disputes on interpretation of AU treaties. A

protocol to establish the Court of Justice was adopted in 2003. and entered into force in

2009. However, it was superseded by a protocol creating the African Court ofJustice and

Human Rights, which will integrate the already established African Court on Human and

Peoples'fughts with African Court ofjustice having two chambers - one for rulings on

the human rights treaties and one for general legal matters. The merger Protocol on the

statute of the African Court of justice and Human Rights was adopted in Sharm Et-

Sheikh, Egypt. on lst July 2008. This Protocol and the Statute annexed to it shall enter

into force thirryt da.vs after the deposit of the instruments of ratification by fifteen Member

States. The integrated cou( will be based in Arusha. Tanzania. The plans to amalgamate

the African Court of Justice rvith lhe African Court on Human and People's Rights appear

6r http;,','rvww.african court.org/fileadm in,/documenrs/Courti Latest-Judgments/€nglish:JUDGMENT.
MICHELOT YOCOGOMBAYE VS. REPUBLIC OF SENEGAL I .pdf (accessed l5 Dec 20ll)
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to be going slo\\,ly: as of August 2010. only three countries have ratified the Protocol on

the statute of the African Court ofjustice and Human Rights. out of fifteen required for

its entry into force.

2.1 1.5 African Court of Justice and Human Rights

There has been a significant development with regard to the establishment and

institutionalization of the African Court on Human and Peoples' Rights. During the 3'd

Ordinary Session of the AU Assembly of Heads of State and Govemment in July 2004. a

resolution rvas passed relating to the seats of the organs of the AU. The most notably. it

was decided that The African Court on Human and People's Rights and The Court of

Justice should be amalgamated ilto one Cou(. During the African Union Summit of the

Heads of State and Govemment on lst July 2008 in Sharm El Sheikh, Egypt. The African

Court of Human and People's Rights African was integrated '*,ith the Court of Justice. to

establish, what is now named as The African Court of Justice and Human Rights. In

particular. an argument presented for the integrated court \-t'as the concem over the

insullicient personnel and financial resources for tu'o courts. Besides this. there might be

a consideration to evade the circumstances experienced by the European system, whereby

the decisions of the European Court of Justice and of the European Court of Human

Rights emerged simultaneously and consequently giving rise to two separate sets of

human rights jurisprudence. The benefit ofthe merger is that it rlill avert the courts from

unintentional encroaching on each other's jurisdiction and working at cross purposes. The

key issue *ith regard to the integration of the tu'o Courts also relates to the concem of

the AU for a 'well-resourced. effective regional judicial system for upholding the human

dhttp: ',rwww.a fiica-union.org,'rooL'au,Documents,lTreaties,llisL'Protocolyo20on9/o20Statute9/o
20oP%20lhe%20Aftican%20Courto./o20ofl/o20Justice%20and9/o20HR.pdf (accessed I 5 Dec 20 I I )



dignity. rule of lau, and human rights. This Organ is responsible for civil matters

particularly with regards to the consolidation of good govemance and protection of

human rights in Africa. It will sen'e as an apex Court for the Continent regarding AU

law.
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CHAPTER III
COMPARISON OF MAJOR

REGIONAL HUMAN RIGHTS SYSTEMS

3.1 INTRODUCTION

The universal notions of human rights have been further expressed and expanded in a

way that is ow'ned by a particular region. In the previous chapter, it has been discussed

that Africa. the Americas and Europe each have a human rights charter for their region.

along rvith associated mechanisms to make sure compliance with the rights to rvhich the

states have agreed. In this chapter. the human rights structures available specifically to

the African, Inter-American and European regions will be briefly examined.

3.2 SALIENT FEATURES OF AFRICAN COMMISSION ON HUMAN AND

PEOPLES'RIGHTS

The African Commission on Human and Peoples' Rights is a quasi-judicial entity'.

created b1'the African Charter on Human and Peoples' Rights. The Commission is based

in Banjul. Gambia.

€. Composition

The Commission is composed of eleven members, u'ho are elected from amongst

African personalities of the highest reputation. known for their high integrity.

morality. competence ard impartiality in matters of human and peoples' rights.
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Hou'ever. preference may be given to persons having legal competence. The

members of the Commission shall sen'e in their personal capacity.r

* Who ma1 file a Complaint?

ACHPR does not put any specific restrictions on who may file cases to the

Commission. This charter simpll provides: "Before each Session. the Secretary of

the Commission shalI make a list of the communications other than those of

States parties to the present Charter and transmit them to the Members of the

Commission. who shall indicate which communications should be considered bt

the Commission." The Commission has interpreted this provision as giving locus

standi to the victims themselves and to the victims' families as uell as NGOs and

others acting on their behalf. However. such communication shall only be

considered by the Commission if a simple majority of its members so decide.r

.! Admissibility Criteria

The complaints are entertained by the Commission subject to the following

criterion;

. Conditions for State Communications

o If a State Party believes that another State Party to this Charter has violated the

provisions of the Charter. it may submit a writlen communication relating to

matter to the alleged State. This communication shall also be sent to the Chairman

of the Commission and to the Secretary General of the AU. The State pany to

whom such communication has been submitted shall give a written explanation to

' acHPR. Anicte 3l
t lbid.. Articte 55
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the enquiring State regarding the alleged violations of the pro"'isions of the

Chaner. u,ithin three months of the receipt of the communication.i

o If the issue is not settled to the satisfaction of the concerned States uithin three

months from the date on which the original communication is received by the

alleged State, through any peaceful procedure or bilateral negotiation. either State

shall have the right to put fon4'ard the matter to the Commission through the

Chairman and shalt give notice to the other concerned States.a

. Conditions for Non State Communications

The communications under the Charter of the African Union. relating to human

and peoples' rights shall be subjected to the follou'ing admissibilitl criteria: 5

o The communications should identify its authors. even if the latter request

anonymity.

o The communications should be compatible with the present Charter and the

Charter of the African Union.

o The communications should not be written in insulting or disparaging language

against the concemed State or the African Union.

o The communications should not be merely based on the news propagated through

the mass media.

t lbid.. Anicle ,17
r lbid.. Anicles 48

t lbid.. Anicte 56

79



The communications should be submitted to the commission after completely-

exhausting the arailable domestic remedies. unless it is evident that such

procedure is unreasonably prolonged.

The communications should be filed within a reasonable time period from the

date domestic remedies were exhaustedi and

The communications should not deal with the cases that have been resolved by'

concerned States according to the provisions of the present Charter. or the Charter

of the African Union. or the principles of the Charter of the United Nations.

Provisional Measures

The Commission has developed a mechanism for the adoption of interim

measures. Before the submission of its final observ'ations r,l ith regard to a

particular communication to the Assembly of the Heads of States and

Govemments of the African Union, the Commission may inform the concemed

State parties regarding the suitability of interim measures to avoid irreparable loss

being caused to the victinl of the alleged violation. If the commission is not in

session, the same function shall be performed by the chairman on behalf of the

commission.6

Friendly Settlement

At any stage of the examination of the Communication. "the Commission ma)', at

the request of any concemed State Pany or on its own initiative. place its good

offices at the disposal of the interested States Parties for a friendly' settlement of

*

6 Rules of Procedure. Rule 98
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the issue. Hou,ever. the Commission shall make sure that amicable solution is

based on the consent of the victim and complies with humar rights and

fundamental liberties. as recognized b1' the Charter or other applicable

instruments. Such friendly settlement must also include an undertaking from the

concemed state parties to obsene the terms of the settlement.

Procedure

The Commission. after appropriate deliberation on the submissions of concemed

parties, shall decide on the merits of the Communication. These deliberations

shall be private and confidential. The decision. duly signed b1'the Chairperson

and the Secretary. shall remain confidential until its publication is authorized by

the Assembll'of the Heads of States and Goremmenls of the African Union.'The

Commission. at rlritten request of any concemed party or on its our initiatire

may revieu' the decision.' The decision of the Commission shall be transmitted to

the parties and may be posted on the Commission's uebsite within thirty da1's

after its publication is authorized by the Assembl.v. "The concemed State Parties

shall inform the Commission in writing. rvithin one hundred and eightl- days.

regarding the measures taken to act in accordance with the decision of the

Commission. The Commission may require further information regarding the

compliance. within ninety da1's and if such information is not provided within

specified time the Commission may send a reminder u.ithin next ninetv days. The

Rapporteur or the designated member of the Commission shall monitor the

observance of the decision.

-lbid.. 
Rule I l0

' tbid.. nule ttl
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3.3 SALIENT FEATURES OF AFRICAN COURT ON HUMAN AND PEOPLES'

RIGHTS

The African Court on Human and Peoples' Rights is a judicial body and shall

complement the protective mandate of the African Commission on Human and Peoples'

Rights.e The original African Charter did not provide for the institution of a Court of

Human Rights. On l0 June 1998. the OAU adopted the Protocol to the African Charter

on Human and Peoples' Rights on the Establishment of an African Court of Human and

Peoples' during the 34th Ordinary Session of the Assembly of Heads of State and

Govemment. held at Ouagadougou. Burkina Faso. u'hich entered into force on 25

January 2004.

{. Composition

The Court shall be composed of eleven judges. elected from the nationals of

States Parties of the OAU. representing the main regions of Africa and their

principal legal traditions. provided that no two judges shall be nationals of the

same State. Judges shall be elected in their personal capacity from among jurists

having practical. judicial or academic competence and recognized high moral

character along with experience in the field ol human and peoples' rights.

Adequate gender representation is recommended in the Protocolr0. where as it

does not provide for the appointment of ad hoc judges. A judge is prohibited

from participation in a case. u'ho is a national of a state that is a party to the

case.' '

' ACHPR. Anicle 2.

'o Ibid.. Anicles l2(2) and la(3)
" lbid.. Article 22)
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* Who ma1 file a Complaint.

The fotlowing entities are allowed to put foruard cases Io the Court:12

o The Commissionl

o African Intergovemmental Organizations;

o The State Party which has submitted a complaint to the Commission;

o The State Pany against w'hich the complaint has been subrnitted;

o The State party rrhose citizen is a sufferer ofhuman rights infringement:

The striking omission is the lack of locus standi for victims of human rights violations.

However. States Parties may recognize the standing of non-govemmental organizations

and individuals and before the Court through a separate declaration. Anicles 34(6)

provides that "At the time of the ratification of this Protocol or any time thereafter, the

State shall make a declaration accepting the competence of the Court to receive cases

under article 5 (3) of this Protocol. The Court shall not receive any petition under article

5 (3) involving a State Partl'rvhich has not made such a declaration."

.3. Admissibility

The admissibility criteria to file a case before the Court are same as those of the

Commission under Article 56 of the Charter, except for the cases instituted under

anicle 5(3) of the Protocol. The Court. while deciding on the admissibility of a

complaint submitted under article 5 (3) ofthe Protocol. may ask for the opinion of

the Commission uhich shall give it as soon as possible. The novelt-r is the

'r lbid.. Anicle 511.;
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possibility for the Court to 'request the opinion

admissibility. The Court mal' consider such cases

Commission.r'

on

the

of the Commission

transfer them to

* Inquiry

The Court is authorized to conduct inquiries.ro

Friendly Settlements

The Court may strive to reach a friendly settlement in a case pending before it.

according to the provisions of the Charter.ts

Judgments

If the Court. after due deliberations, decides that there has been infringement of a

human or peoples' right. it shall make orders to remedl' the infringement.

including the payment of fair reimbursement or compensation. '6

.3. Binding Force

The decisions of the Court are binding on the State parties. The Protocol entails

the States Pa(ies to comply with the judgement of the Court r'r'ithin the time fixed

by the Coun and to assure its execution.'r'

.3. Execution of Judgments

Protocol provides a role for the Council of Ministers and Assembly of Heads of

State and Govemment of the AU to guarantee obsen'ance of its judgements. The

Court shall present an annual report to the Assembly of Heads of State and

rr Protocol. Anicle 6.

'' Ibid.. nrticle 26( t)
't Ibid.. enicle 9

'u lbid.. erticle 2z(t)

't lbid.. Article 3o
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.i

Govemment and particularly poinl out the cases u'here a state has not acted in

accordance with the Court's judgementr8. The Council of Ministers shalI also be

notified of the judgement and shall monitor its execution on behalf of the

Assembly. ''

Advisory Opinions

The Court may give an opinion at the request of the OAU. a Member State of the

OAU, any organs the OAU. or any African organization recognized by the OAU

regarding a legal matter relating to the Charter or anl' other applicable human

rights instruments. The mandate of the Court in this regard is considerably

broader than that of the Commission. The only exception is that the subject matter

of the opinion should not be related to a matter being examined bl the

Commission.lo

Provisional Measures

ln times of great urgency and gravitl'. and u'hen required to avoid severe harm to

persons. the Court shall adopt such interim measures as it deems necessarl.t'

Procedure

Hearings are usually held in public, but may be conducted in camera as provided

in the Rules of Procedure. AlI parties to a case are allowed to be represented by a

legal representative of their oq'n choice. Hou'ever. free legal representation may

be granted u'here the interest ofjustice so demands.rr

.:.

't Ibid.. Anicle i I

'' Ibid.. Anicle 29 1ly

'o Ibid.. Anicle +1t ;t' Ibid.. enicle 2t(2)
" tbid.. to12y
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3.4 SALIENT FEATURES OF EUROPEAN COURT OF HUMAN RIGHTS

The European Court is an intemational regional Court. set up in 1959. by the European

Convention on Human Rights and Fundamental Freedoms and located in Strasbourg.

France. It entertains individual as well as State Complaints regarding the violations of

civil and political rights specified and guaranteed in the European Convention on Human

Rights. Since 1998 it has sat as a full{ime court and individuals ofthe member States can

directly apply to it. During the fifty y'ears of its existence. the Court has delivered

approximately more than 10.000 judgments. These judgments are nlandatory and have

led the concemed States to modify their legislative and executive practice to a larger

extent. The Precedents of the Court's make the Convention an authoritatiYe living

instrument for consolidating the democracl' and rule of la*' in Europe.

.i. Composition

The Court shall be composed of a number of judges equal to member State

Parties;23 therefore currently' Court consists of forty-seven judges. one judge for

each state party to the ECHR. The judges shall bear high moral character and

must have required qualifications either to be appointed as a high judicial officer

or be jurisconsults of acknowledged competence.2o The judges shall perform their

duties in their personal capacity.2s Ad hoc judges can be appointed with the

consent of the respective States.'z6

" ECHR. A.ricle 20! tbid.. nnicle2t(t)
tt lbid.. enicle 2 t12.;
tu Rule 2911 ; Rules ofcoun.
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Who may file a Complaint?

The Court may entertain applications from any individual, group of individuals or

nongovernn'rental organization claiming to be the victim ofa violation inflicted by

a member State regarding the rights guaranteed in the Convention and its

subsequent protocols. The member State Parties also conceded not to obstruct at

all the effective exercise ofthis right."

Admissibility

The complaints are entertained by the Court subject to the following admissibility

criterion;

Exhaustion of Domestic Remedies

The Court may only entertain the complaints u'here all available local remedies

have been exhausted. in accordance with the generall.v recognized rules of

intemational lau..

Time Period

The Court may only deal with the complaints if it is frled to the Court within a

period of six months after exhaustion of local remedies.

Duplication of Procedures

The Court shall not entertain any application that "is substantially the same as a

matter that has already been examined by the Court or has already been submitted

to another procedure of intemational investigation or settlement and contains no

relevant new information".'"

t' EcHR. Anicle 3.1
tt lbid.. ,qnicle 35
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Inadmissibility

The Court shall declare any individual application inadmissible. that is;

anon)'mous

incompatible with the provisions of the Convention and the protocols,

manifestly ill-founded. or an abuse ofthe right of application.'e

Amicus Curiae Briefs

A State Party whose citizen is an applicant shall have the right to take part in

hearings and to file rvritten comments. The Court. in the interest of justice. may

invite any person or any State Party which is not a party to the concerned

proceedings.30

Friendly Settlement

If the Court considers an application admissible, it shall place itsellat the disposal

of the concemed parties with a view to reach on friendly settlement of the matter.

"Nevertheless, the Court shall ensure that such friendly settlement conforms to

human rights, as endorsed by the Convention and other applicable instruments".3r

Judgments

lf the Court finds that the domestic law of a concemed State Pa(y allorvs only

partial compensation to the violation of the rights guaranteed by Convention or

the protocols, the Court shall. if necessary. grant just satisfaction to the injwed

party."

o

o

o

*

t'Ibid.- Anicle 35

'o Ibid.. Arr icle 36

'' lbid.. Anicle 38t' Ibid.. Anicle 4l
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* Binding force

The State Parties affirm to abide b1'. the final judgments of the Court to rvhich

they are parties.3'

* Execution ofjudgments

The final judgment of the Court shall be lransmitted to the Committee

Ministers. which shall supervise its execution.' Additionally. according

Articles 3 and 8 of the Statute of the Council of Europe, the Committee

Ministers has the pouer of expulsion of noncompliant states.ro

Advisory Opinions

The Court may' provide advisory opinions, at the request of the Committee of

Ministers. on legal questions relating to the interpretation of the Conlention and

other applicable protocols. However. such opinions shall not contend rvith an1'

question conceming to the scope or content of the rights or freedoms mentioned

in Section I of the Convention and the protocols. Decision to seek an advisorl'

opinion of the Court shall require a majority vote of the Committee of Ministers.rs

Interim Measures

The Court at the request of a party or on its oun initiative may signif;" to the

parties an)'provisional measure which it believes to be adopted in the interests of

the parties or necessary for proper conduct of the proceedings. Notice of such

interim measures shall also be sent to the Committee of Ministers. The Chamber

of

to

of

" Ibid.. enicle a61t;
t' tbid.. ,qnicte 46(2)
tt lbid.. Arricle 47
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ay also require information from the concerned parties on any matter connected

with the implementation of an1' prol'isional measure."

* Procedure

The official languages of the Court shall be English and French. Hou'ever. prior

to the decision on the admissibilitl of an application. all communications by the

applicants may be in one ofthe official languages ofthe Contracting Parties. Once

the application is declared admissible. all communications by applicants shall be

in one of the Court's official languages, unless the President authorizes the

continued use of the official language of a Contracting Party. Nevertheless this

stipulation is not appticable to the expert. rvitness or other persons appearing

before the Court, if he or she cannot communicate in any of the official language

of the Court. In that incident the Registrar shall malie the requisite arrangements

for translation and interpretation.3T

3.5 SALIENT FEATURES OF INTER-AMERICAN COMMISSION ON HUMAN

RIGHTS

The Inter-American Commission on human rights is a quasi-political and quasi-judicial

bodl' estabtished by the OAS Charter and the American Convention on Human Right. It

is located in Washinglon DC. USA.

.3. Composition

The Commission is consist of seven members Commission members must

recognized competence in the field of human rights. be recognized as persons of

16 
Rules ofCoun. Rule 39

t'lbid.. Rule i.l
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high moral character.38 Members are elected in their individual capacitl'.3e There

should not be more than one member from the same State.4o

* Who may file a Complaint?

Any person or group of persons. or anv non-governmental organization legally

recognized in one or more member states of the Organization, may file complaints

regarding the violation of this Convention by a State Party.o'

{. Admissibility

The Commission shall enlertain the complaints subject to the following

admissibility criterion:

.!. Exhaustion of Domestic Remedies

The complaint must be lodged after complete erhaustion of the available

remedies under local lau'. Hor,l'ever. this rule is not applicable in certain

situations:02

o When the domestic legislation of the state concemed does not aflord the due

process of law for the protection of a particular right

o When the injured party has been deprived of the remedies available under

domestic.

o lf unnecessary delay is involved to avail the remedies available under domestic

law.

t' eCHR. Articte 3.1t' Ibid.. Anicle i6
'u lbid.. enicle 3712y

'' Ibid.. Anicle ,l,l
tt lbid. ,lrticle 4612;
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* Relevant Information

If the petition is filed by a non State entity, it does not contain the essential

information relating to the entity lodging the petition.

.3. Time Period

The complaint must be filed 'within a period of six months from the date on

which the party alleging violation of his rights was notified of the final

judgment.o3

* Duplication ofProcedures at the Intemational Level

The complaint must not be pending in another intemational proceeding for

settlement.4

* Inadmissibility

o The communication shall be declared inadmissible if:os

o Any of the requirements mentioned in Article 46 has not been obsen'ed.

o The communication does not state facts regarding the violation of the rights.

o The petition or communication is manifestll groundless or obviously out oforder.

o The subject matter of the complaint must not be substantially the same as one

previously considered by the Commission or by another intemational

organization.

* Friendly Settlements

After determining the admissibility of a complaint. the Commission shall place

itself at the disposal of the concerned parties with a view to aftain a friendly.

"lbid. Article 46

" ACHR. Article 46 and Rules of Procedure. Article 3 I of the Inter-American Commission.
*t ACHR.- Article 47
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However. the Commission shall make sure that such a settlement is based on

respect lor the human rights recognized in this Convention.as

.i. Provisional Measures

In cases of urgency and gravity. the Commission may. at the request of a party or

on its orvn initiative, adopt precautioneuy measures to avoid irreparable harm to

persons.o'

3.6 SALIENT FEATURES OF INTER-AMERICAN COURT OF HUMAN

RIGHTS

The Inter-American Court of Human Rights is a non-perrnanent. part-time judicial body

established by the American Convention on Human Rights. It is based in San Jose, Costa

Rica.

* Composition

The lnter-American Court of Human Rights consists of seven judges. The Judges

should be national of the member state- parties and be elected from among the

persons of recognized competence in the field of human rights and of highest

moral authority.* The judges may sit on cases involving their ou'n countries.os Ad

hoc judges may be appointed to hear the cases.so No specific provisions are

provided regarding the gender representation:

16 tbid. Anicle ,18( lX0i Rules of Procedure. Article 25( l)
t'ACHR. Article 52
t'lbid.. e.ticle 55

'o ACHR. Article 55(l) and Rules of Procedure. Anicle

93

IE



* Who mal lile a Complaint.

Only a state pany and the Inter-American Commission have the right to submit a

case to the Court.t' Horvever. individuals may submit cases to the Inter-American

Commission. The alteged victims are allou'ed to take part in the proceedings by'

submitting their motions. pleadings and evidence. They may also apply for the

adoption of interim measures.t'

{. Admissibility

The complaints are entertained by the Commission subject to the follorving

admissibility criterion;

. Exhaustion of Domestic Remedies

The complaint must be submitted after complete exhaustion of the available

remedies under domestic larv. This rule is not applicable in certain cases;

o When the local legislation of a state does not provides for the due process of law

regarding the protection of a particular right

o When the victim has been deprived of the remedies available under domestic.

o If unreasonable delay is involved to get the available remedies urder domestic

law.

. Relevant Information

If the petition is filed by a non State entity. it does not contain the essential

information relating to the entity lodging the petition.

5' ACHR. Anicle 6l(l)
" ACHR. Article 23 and Rules of Procedure. Anicle 25
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. Time Period

The complaint must be filed 'within a period of six months from the date on

which the party alleging violation of his rights was notified of the final

judgment.5l

. Duplication of Procedures at the Intemational Level

The complaint must not be pending in another intemational proceeding for

settlement.so

.:. Interim Measures

In emergency cases and uhere necessary to ar,oid ineparable damage. the Court

shatl adopt such interim measures as it consider pertinent in the cases it has under

consideration. The Court may act at the request ofthe Commission regarding the

cases not yet submitted to the Court.5s

* Judgments

If the Court decides that there has been a breach of a right or freedom guaranteed

by the Convention, the Court shall rule that the injured pany be ensured regarding

the enjoyment of his right or freedom that was violated and if appropriate. a fair

compensation be paid to the injured party.s6

.!. Binding force

The States Parties undertake to abide by the judgment of the Court in any case to

which they are parties.s'

tt ACHR. Arricle 46

" ACHR. Article .t6 and Rules of Procedure. Anicle i I of the Inter-American Commission
5J ACHR. Anicte 6i(2)
tu Ibid.. anicle 611t ;
s' tbid.. Arr icle 68
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Execution of Judgments

The Convention does not provide for any institutional role of the political organs

of the Organization of American States to ol'ersee the execution ol the Court's

rulings. The Court is shall submit an Annual Report for consideration to each

regular session of the General Assembly of the OAS. In this report. the Court

shall identify the cases in which a state has not complied with its judgments along

'* ith relevant recommendations.t'

Amicus Curiae briefs

The Coun accepts amicus curiae briefs although there is no particular provision

relating to their submission.

Inquiry Procedure

At any stage the Court ma1'hold hearings for the purpose of gathering evidence.se

Friendll' Settlements

When the parties to a case before the Court. reach at a friendly settlement. the

Court may strike the case from its list.@

Advisory Opinions

The member States and the organs listed in Chapter X of the Charter of the

Organization of American States may consult the Court regarding the

interpretation of this Conrention or of other treaties relating to the protection of

human rights in the American states. The Court may give opinion regarding the

compatibility of domestic laws with the regional human rights instruments.6'

" Ibid.. A.ticle 65
jn 

Rules of Procedure. Anicle 45(.1)
* Ibid.. Anicle 5-t
u' ACHR- Arricle fl
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.!. Procedure

The official languages of the Court shall be those ofthe OAS. uhich are English.

Spanish. French and Portuguese. The working languages shall be determined b1'

the Court each year. However. in a particular case. the language of one of the

parties may be adopted as a rvorking language. provided that it is one of the

official languages of the Court."

3.7 COMPARATIVE ANALYSIS OF HUMAN RIGHTS ENFORCEMENT

UNDER PRINCIPAL REGIONAL SYSTEMS

Fotlowing procedures are utilized by regional mechanisms to enforce the human rights.

3.7.I INTERSTATE COMPLAINTS

ln international law. the temr Inler-state complaint means. the complaints made by one

state against the other before an intemational entity, alleging a breach of obligation b1'

other state. The underlling principle of inter-state complaint mechanism is that srates are

concemed in the protection and obsen'ance of human rights and as such will be

legitimate participants in such Iitigation. Human rights treaties entail corresponding

obligations for states firstly. tor!ards their owrr citizens and. secondly. towards

intemational community. This secondary obligation creates another legal justification for

the interslate complaints procedure. Presently inter-state complaint procedure is being

used by various intemational human rights bodies as one of the means ol human rights

enforcement.

6l Rules of Procedure. Anicle 20
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3.7.1.1 The African Human Rights S1'stem

The African System makes use of inter-state complaint procedure as a tool to enforce

human rights. The inter-state complaint procedure is a mandatory procedure under the

Banjul Chaner. Once a state becomes a party to the Banjul Charter, it is bound by the

inter-state complaint procedure mechanism. The Banjul Charter affords tlvo u'ays of

making an inter-state application. The first wal provides a state the option of direct

communication with the alleged state that has infringed rights before going to the African

Commission with the complaint.63 Under this s)'stem, a state has a ninel) days time

period during which it has to look for a diplomatic solution to the problem. The second

choice is that a state can submit the case directly to the African Commission without

employing the first option. Once a member state chooses to submit an inter-state

complaint against other state. certain criteria is applied. One such stipulation relates to the

exhaustion of domestic remedies. Horvever. stipulation is not applicable in certain cases

that involve massive human rights violations. The African states have not frequently

resorted to interstate complaint procedure mechanism. Only a few inter-state complaints

have been made in the African human rights system. One is the complaint filed by Sudan

against Ethiopia in 1997 alteging that Ethiopia abused human rights ofthe local resident's

in bordering cities of Gissan and Kurmmuk. This complaint did not succeed because at

the time of the complaint Ethiopia \\'as not a party to the charter. Another interstate

complaint filed was the one Libya made against the United States regarding the U.S.

bombing of Libya. The complaint was declared inadmissible because the United States

6r Banjul Chaner, Articles 47 & 4E.
* Anicle 49 ofthe Banjul charter reads:-Notwithstanding the provisions of .l7.if a state PaD to the present

Charter considers rhat another state party has violated the provisions ofthe Chaner. it ma)'refer the matter

directly to the Commission by addressing a communication ro the Chairman to the Secretarl Ceneral of the

Organization of African Unit-v and the state concerned. '



\\'as not a party to the Charter. The third inter-state complaint is the one that the

Democratic Republic of Congo submitted against Uganda. Rwanda and Burundi. It seems

to be admissible and the one properly filed. since all parties to the complaint uere parties

to the Banjul Charter. Keeping in vieu the u'idespread abuse of pou'er and violation of

rights in the region. the inter-state complaint procedure should be used more frequently'.

but the African states usually hesitate to use the inter-state complaint mechanism due to

their caring attitudes tou'ard their recently rvon sovereignty.

3.7.1.2 Inter-American Human Rights System

The inter-American system of human rights also recognizes the right of states to submit a

complaint against the other states for their alleged human rights violations. The Inter-

American Convention declares that the commission will only consider the complaints

filled by those states. either the complaining or the responding party, that hare ratified the

competence of the Inter-American Commission to entertain the interstate complaints.

The Inter-American human rights System made the inter-state complaints mechanisnt

comparatively flexibte and voluntary. leaving it to the choice of member states.

Therefore. until no\\', only ferv states have ratified the competence ofthe Inter-American

Commission to entenain such complaints. Moreover, some procedural requirements are

also applicable to the inter-state complaints e.g.. domestic remedies must have been

exhausted before its submission and the case must not be pending before any other

intemational dispute settlement entity. There is also a time limit of six-months for filing

such complaints after the notification ofthe final decision on the case by the intemational
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bod1,.6s After the lnter-American Commission completes its investigation regarding the

complaint. it rvill try to arrive at a friendly settlement and present its findings to the

Secretary-General of the Organization of American States. If such a settlement is not

accomplished, the Inter-American Commission prepares a report and presents it to the

Iitigant state parties. If either state differs r"'ith the report and files the case before the

Inter-American Court of Human Rights or it does entertain the case. the decision of the

lnter-American Court will be final in this regard. Otherwise. the lnter-American

Commission rvill enunciate its final recommendation and fix the time for obsen'ance by

the deviant state.66 Until now, there hare been no inter-state complaints submined to the

Inter- American Commission. The capacity of the Inter-American Commission to take up

matters at its own discretion might have averted the use of this procedure. Furthermore.

the particular history ofthe region primarily the non-inten'ention policl'also makes clear

the hesitation of states to choose this procedure.

3.7.1.3 European Human Rights S1'stem

The European Convention on Human Rights regards the inter-state complaints as an

important part of its enforcement mechanisms. The European Convention on Human

Rights and Fundamental Rights provides6T that a state can file a case against another state

if it considers rhat it is abusing human rights granted and protected by the European

Convention on Human Rights. Under the European human rights s)'stem, this mechanism

is mandatory on all member states parties. A state party filing such complaints need not

have an interest in that particular case. The inter-state complaint procedure is part of an

ut ACHR- Article 46.* tbid.. An. 5 t( l)
u- Anicle 3l ofthe European Convention reads: "Any Contracting Part-v mal refer to the Court anl alleged

breach ofthe provisions ofthe Convention and Protocols thereto b]- Another Contracting Part) "
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enforcement mechanism intended to maintain the "public order in Europe" rather than a

way to advance self-interest. This inler-state complaint procedure can also be exercised

b;'a state. uhich desires to bring an action to compel another state to give effect and

execute the decisions ofthe European Court of Human Rights. This system has received

the highest number of such interstate complaints. Two of the cases were filed by Greece

against the United Kingdom. These nvo complaints were related to the United Kingdom's

colonial rule in Cyprus and the various practices and laws in Cyprus that allegedll''

allou'ed physical punishment on males belou' eighteen lears and summar) punishment

and therefore infringed the European Convention on Human Rights. Following tu'o

recommendations by the European Commission, the Committee of Ministers decided that

no further action was required after taking into account the agreements of London and

Zurich. which focused on the independence of C1'prus. Another interstate complaint was

present by Austria against Italy regarding the brutal treatment of the local German-

speaking community in a criminal investigation of the murder of an Italian customs

officer violated the European Convention on Human Rights. Regarding this case, the

Committee of Ministers6s decided that there was no breach of the European Convention.

3.7.2 REPORTING SYSTEM

The reporting system is mainly of t\!'o types; a country report and a state report. The

State Reports are Periodic submissions made by a state regarding the state's compliance

with treaty obligations. Most intemational and regional treaty bodies necessitate the states

to submit periodic report. Usually these reports are examined bl the relevant bodies and

ut Prior ro prorocol Il. The Committee ol Ministers had the pouer to decide on cases coming from

Commission if no state or the Commission itself brought the case to the Court of Human rights with in three

months ofsuch decisions. See Adicles 32 and.18 cumulativell)
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in certain cases: recommendations are also made to the reporting state. State reporting

plal's a significant role in the follo* ing ways.

Firstly. no state wants to be knou'n as a violator of the intemational legal norms and

standards. Therefore states want to avoid disclosure of their u'rongdoing as much as

possible. Publicity serves as the catalyst for timely response of the intemational

communitl to the deviant state. Secondly. while preparing the report' it offers the

reporting state with a chance to scrutinize their internal human rights situation. State

reporting also provides a chance to engage in a productive dialogue rvith the examining

body; state reporting is not confrontational and helps states to think about the possible

prospective improvements. Of the major regional systems. only the African system

unequivocalll' recognizes this system.6e

3.7.2.1 The African Human Rights System

According to the Banjul CharterT0: "Each state pany shall undertake to submit every t\ o

1'ears. from the date the present Charter comes into force. a report on the legislative

measures taken with the vierv to giving effect to the rights and freedoms recognized and

guaranteed by the Charter.'' Article 62 specify a general obligation of reporting on all

state parties w.ithout determining the competent body to entertain, and scrutinize such

reports. it also does not tell about the contents of the repons, or how the reports are

presented and submitted.

6'Only the Banjul Charter recognizes this mechanism under its anicle 62. The lnter-American system uses

rhe country reporting system.
-u 

Banjul Charter, Anicle 62.
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Subsequently'. The Assembly of Heads of State and Government bestowed the

Commission uith the competence to receive such reports. In the same decision. the

Assembll'of Heads of State and Covemment authorized the African Commission to issue

guidelines on the contents of such reports. The Commission formulated its first

guidetines regarding the contents of the report. These guidelines classify' the reports

under seven different headings. These are: civil and political rights. Economic and social

rights. peoples' rights. specific duties under the Charter. elinrination of racial

discrimination. and elimination of discrimination against uomen. A second set of

guidelines was prepared in 1997. and man.v unnecessarily details were removed.

Horvever. the untimely submissions and differences in the form of these reports have

severelv diluted its efficiency, e.g. the report submitted by Algeria to the l9th session of

the African Commission was written on ninet)'six pages whereas the repon of

Mozambique u'as only seven pages long.

3.7.2.2 The Inter-American Human Rights System

The lnter-American human rights system does not specify state reporting as one of its

enforcement mechanism. The Inter-American Commission. however. has been granted

the power to ask for state reports from member states regarding their human rights

situation.Tl Because the Inter-American Commission has implemented extensive powers

on the subject of country reports and used this tool assertivell'. Therefore development of

countr)' reports mechanism has greatly watered down the state reporting oplion in the

lnter-American human rights system. However. States submit reports to the Inter

American Council of Education. Science and Culture and Inter-American Economic and

t' ACHR- Anicle 4l
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Social Council on the measures they' took in realizing the Convention rights. States are

also required to fon+,ard these reports to the Inter-American Commission on Human

Rights.

3.7.2.3 The European Human Rights S1'stem

The European system does not establish a proper state reporting mechanism. However.

the European Convention on Human Rights provides that the Secretary General of the

Council can ask states parties Io provide reports on how it is implementing the rights

guaranteed by the European Convention. Initialll.such repons were requested from all

states. Ho\r.ever. fhis did not proscribe the Secretary General from singling out particular

states. The European s)'stem is primarily based on the individual complaints mechanism

and this enables the European Court to reach a[[ types of infringements. The Individual

petition system seems insuffrcient to confirm compliance in situations where l'iolations

originate from massil,e or vast violations of human rights. Although the major European

conventions do not use state reporting as an elfective enforcement device. however. other

treaties u,ithin the ambit of the Council of Europe require such periodic state reports. The

European Social Charter necessitates states to submit reports. The Framervork

Convention for the Protection of National Minorities and the Charter for Regional or

Minorit.v Language also entail states to submit state reports.

3.7.3 COUNTRY R.EPORTS

3.7.3.1 African Human Rights System

The African human rights system does not utilize country reporting mechanism at all.

therefore does not require the production of country reports by its organs. The African

104



Commission gives only snrall details in its annual reports that can hardly be described as

country reports.

3.7.3.2 The Inter-American Human Rights System

The Inter-American system utilizes the country reporting mechanism as an important tool

of its enforcement mandate. lt also fills up the gap created by' the non-existence of a state

reporting mechanism. Although, the Inter-American Convention of Human Rights did

not provide clear and specific provisions relating to the Inter-American Commission's

mandate of country reporting. The lnter-American Commission created this mechanism

through its own initiative. based on the 1960 Statute of the Inter-American. The Inter-

American Commission follows certain criteria to selects a country on uhich it will

prepare a country report. usually high numbers of complaints against a slate can cause

this mechanism to launch on that state. The country report on Chile is an example of this.

The other important grounds include presence of undemocratic govemments in a

particular state; suspensions ofan) of lnter-American Convention and Declaration rights

and any evidence of gross violations of rights. A state partl ma1' also request the

Commission to prepare a country report on it. A country report on Panama was the result

of such initiative. During the preparation of country reports, the Inter-American

Commission can ask for information from the concemed state and other non-

govemmental organizations. The Inter-American Commission may also hear u'itnesses;

conduct site visits and even resort to individual complaints. Site visits have enabled the

Inter-American Commission to understand the ground realities and facts. These country

reports usually discuss the overall political and legal system of the country and their

comparisons u'ith intemational counterparts. and therefore sometime these reports face
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severe criticisms from states. These reports primaril.v examine the obsen'ance of civil and

political rights; however. this practice has changed to include occasional discussions of

social and economic rights.

The Inter-American Commission can recommend states to investigate certain incidents

and mal request to reform their systems to avoid prospective violations. Initially the

political organs of the OAS did not discuss country reports i.e. until [976 During the

period from 1976 to 1980, the OAS conducted a lhorough discussion on country reports

and in certain cases even passed decisions condemning the states involved in'r'iolations.

In the post-1980 period. the OAS has avoided condemning a specific countrl and just

dealt with violations in general. A countr]' report is published and transmitted to the

General Assembly of the OAS with a purpose to ensure the involvement of the political

organs of the OAS and create an environment that can exercise pressure on states to

compty uith the recommendations. The effectiveness of the country reports depends on

the penalties that lollow country reports. So far. the biggest fault in the country reports

mechanism lies in the ll'ay the Inter-American system has been using country reports.

The OAS General Assembly might not take firm stand on the repo(s. Horvever, apart

from the decisions to be made by the General Assembly. the issuance of reports has met

*ith some success.

3.7.3.3 The European Human Rights System

The European system does not utilize country reporting as its primar,'device. In certain

cases. the Committee of Ministers may authorize the Commissioner for Human Rights to

prepare visit reports. These reports may be annual or be on particular issues and states.

106



Usualll'the annual reports discuss general human rights situations in Member states

u'hereas other reports may pursue a thematic or even group focused pattem or may be

general reports on particular countries. Usually'. these reports do not include a

recommendation Io the Committee of Ministers or to the Parliamentary Assembly. The

Commissioner also prepares follo*-up reports to ascertain state's compliance u'ith its

recommendations. The follou.up reports seem to suggest that this reporting system has

contributed to improve human rights situations in Europe.

3.7.4 INDIVIDUAL COMPLAINTS AND EXECUTION OF JUDGMENTS

Traditionally the States were considered as the only subjects of Intemational law;

hou,ever the development of Intemational human rights law had changed this scenario to

a larger extent. This development in intemational human rights lau'having the protection

of individuals at its center brought a corresponding development in the individual-

centered enforcement mechanisms. By means of such mechanisms, individuals can apply

to an intemational body to be heard in cases against states for violating their human

rights. In the United Nations system. various Charter and treaty bodies can entertain

individuat petitions. Treaties bodies often include an implementation mechanism which

allows'judgment -<reditor" to get remedy against 'j udgment-debtor" state. The regional

human rights systems have also developed individual-based enforcement systems.

3.7.4.1 The African Human Rights System

The Banjul Charter authorizes the Commission to receive communications other than

those of states. lt provides:72 "before each session. the Secretary of the Commission shall

'7r Banjul Chaner. Article 55.

t07



make a list ofthe communications other than those ofstates parties to the present Charter

and transmit them to the members of the Commission. u'ho shall indicate rvhich

communications should be considered by the commission." This uide mandate has

estabtished the practice of accepting communications from non-govemmental

organizations and individuals. Alter receiving a complaint. The African Commission

proceeds to check the communication for admissibility and In case of individual

complaints; the Afiican Commission first tries to reach a friendly settlement. Once the

friendll. settlement attempt fails. rhe Commission decides the merits of the case. The

mandate of the African Commission is very feeble. and does not cover anl credible

enforcement mechanism. The maximum po$'er of the African Commission is limited to

make a recommendation to the Assembly of the Heads of States and Govemment. The

African Commission has not established any follow-up procedure to scrutinize states'

compliance uith its recommendation. The final authority on these recommendations is

vested in the assembly of heads of State and government. This arrangement makes the

African Commission practically incapable to give remedies to individual petitions.

However, this lack of enforcement has been balanced by the establishment ofthe African

Court of Human and Peoples Rights, u,hich has a mandate not only to receive individual

communications but also to decide uhether states have violated rights contained in the

Banjul Charter.

The mandate of the cou( relating to individual's complaints is expressed under article

3(l). It provides: "The jurisdiction of the African Court shall extend to all cases and

disputes submitted to it conceming the interpretation and application of the Banjul

Charter. this protocol and any other relevant human rights instruments."
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The main problem. in the African system. has been the manilest contempt of

recommendations of the Alrican Commission. For instance. manifest disrespect to

Commission can be found in the follor.r'ing case against Nigeria. The African

Commission in Constitutional Pen et al and Nigeria decided that the Civil Disturbances

Act under u'hich the tribunal tried the applicants to be in contravention of the Banjul

Charter. A few years later. these tribunals created under the same Civil Disturbance Act

sentenced Ken Saro - Wiua and eight other personsTi to death.Tr The African

Commission. ''reiterates its decision on recommendation 87/9i that there has been a

violation of article 7.1(d)75 with regard to the establishment of the Civil Disturbance

Tribunal." In overlooking this decision." The Commission stated, "Nigeria has violated

article I of the Charter."

3.7.1.2 The Inter-American Human Rights System

The Inter-American Commission of Human Rights entertains individual complaints.T6

These complaints are put through admissibility' criteria. Non-govemmental organizations

can also submit communications with the Inter-American Commission." The Inter-

American Commission. after receil ing a complaint, demands information from the

concemed state and provides copies of rhe petition to that state.TE After receiving a reply

from the concemed state or after the state's failue to reply' the Inter-American

7r The Subjects ofthese cases were executed on November l0r' 1985 in clear defiance of interim measure to
postpone the execurion date. Howerer the Commission went ahead and considered the case on its merits.

" lntemational Pen et al V Nigeria. Communications 137/94. 139/94. 154/96.ACHPto/PRT/ 12. Pamgraph 7
?5 Banjul Chaner anicle 7.1 (d) reads: "rhe right to be tried within a reasonable time by an imPanial trial or

tribunal."
'u AcHR Anicle 44.

" lbid.
" lbid.. Anicle 48/ ta

the

the
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Commission verifies the facts that led to the petition.Te If grounds for the complaints

persist. then the Inter-American Commission finds out the facts of the case.80 The Inter-

American Commission, if deems necessary. can make use of inT'estigation to ascerlain the

facts. It can resort to oral hearing of statements or can ask the state to provide

information.8l If grounds for the complaints come to an end or cease to exist. the

Commission closes the case.

The lnter-American Commission attempts to affably resolve the dispute between the

parties.8l In case of a friendly settlement. the Inter-American Commission sends the

report Io the concemed parties and Secretary General ofOAS for publication.8l [n case of

failure to achieve a friendly settlement. the Inter-American Commission prepares a report

summarizing the facts and conclusions.Et The lnte.-American Commission has the

mandate to make a recommendation.85 The Inte.-American Court of Human Rights is the

other equally significant body dealing with execution of Judgments and indi','idual

complaints.s6 It can order that violations be stopped and can make decisions entitling the

victims to reparations.tT The course of action relating to implementation has taken many'

forms. Sometimes, it takes the form of a continuous negotiation bet*'een different

stakeholders. At other times. the Inter-American Court has just simply accepted

agreements reached between the states and the victims and supervised its accurate

execution.

" Ibid.. Article 48/1,'b

'o lbid.. Anicle 48i t/ c
t'Ibid.. Article 48i l/d
t: lbid.. Anicle 48/2

" lbid.- Anicle 49
* Ibid.. Article 50ll
ti Ibid.. Article 50/3
tu Ibid.. Anicle 63

" tbid.. Anicle 6lll
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3.7.4.3 The European Human Rights S1'stem

The European Convenlion on Iluman Rights declares that member states have assumed

an obligation to make sure the enjoyment of all rights protected bl convention.88 It also

holds the member states responsible to accept the decisions of the European Court of

Human Rights.8e The ECHR entails the following three responsibilities of states. i.e.. the

duty to stop the violation.eo make system reform to prevent the prospective

contraventions and to pay reparation for the harm caused.er However, it is up to the

concemed state. ho\4 to bring about the change pronounced by the decision and the Court

does not have a mandate to dictate how member states meet the terms of the decisions.

The Committee of Ministers is the responsible body for the implementation of the

decisions of the European Court.e2 Pursuant to this mandate; the Committee has divided

judgments of the court into those requiring general measures, individual measures and

just satisfaction. The Committee of Ministers can keep any outstanding judgment on its

future agenda for an indefinite period.el The Statute of the Council of Europe empo\\'ers

rhe Committee to suspend any persistent defying state from membership in the Council of

Europe. However. European states mostly have shown willingness to execute the

judgments of the European Court.

tt ECHR. Article, l.
" Ibid.. Article 46/l* Anicle I ofthe European Convention reads: " The High contracting Parties shall secure to everyone

$ithin the ir j urisd iction the rights and freedoms defined in section I ofthis Convention.
e'Article 46 ofthe European Convention reads: " I The high Contracting Parties undertake to abide by the

finaljudgemenrs ofthe Court in a case to which they are panies. 2 The finaljudgment ofthe Court shall be

transminedto the Comminee of ministen, which shall supervise its execution"

': ECHR- Anicle. 46/2.

'i Rule 4, Rules for the Application ofA(icle,16, ParagraPh 2 ofthe European Court ofHuman rights
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1.8 COMPARATIVE ANALYSIS OF INTERNATIONAL AND REGIONAL

PROTECTION OF HUMAN RIGHTS

As it has been discussed in the previous sections of this chapter thal the raison d'etre of

various regional systems for the protection of hun.ran rights rvould does not only rest on

the assortment of values and cultures in connection with the substantive rights to be

protected but also depicts certain differences in the modes fbr their intemational

supervision. An appraisaI of regional and universal human rights instruments and

practices show's significant variations as to procedures and structures for their

implementation.

On the universal level. state reports to bodies of independent experts like the Human

Rights Committee are the most important feature of monitoring. The limitation of this

system has often been criticized. None of the permanent United Nations treaty or intemal

bodies has legal competence to order compensation or other remedies. Sometimes these

bodies calt on the state to pay compensation or afford other remedies, but they do not

specify amounts that may be due or other of redress. e1 However, it may be more

effective than is often assumed. The investigative body does have access to other

information to correct and counterbalance the inbuilt partiality and unfaimess of self-

scrutiny in country reports. More significantly. the Committee is able to deal with basic

structural problems in the concemed country without having to wait for individual cases.

Moreover, a specific strength of universal systems is the fact that persons selected on a

er Dinah Shelton, Rernedies in Intetnationol Human Rights Zar', (New York: Oxford Universiry Press,

1999). t0.
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global basis uith diverse ideological and cultural backgrounds may. sometimes. be more

critical and objective than indi"'iduals rvorking through the regional mechanisms.

Regional human rights bodies have the power to designate that the state must afford to

the victims of human rights violations.'-t The system under the European Convention has

been dominated bf individual complaints leading to quasi-judicial orjudicial procedures.

Although, this machinery has been highly effective. in a sense. has become a victim of its

or\n success. The accumulation of cases has pushed the Council of Europe to draft an

I lth Additional Protocol intended to reinforce thejudiciat character of Strasbourg organs

and at the same time to streamline the procedure before it. Its most important

characteristic is the substitution of the existing Court and European Commission with a

ne$ permanent Court. The achievement of the European system rl'ith its focus on

individual complaints has been accredited to the fact that there are presently no

systematic and widespread human rights violations. making it the ideal remedy for

remote and isolated violations. The American system, though possessing several features

of the European Convention.e6 has been most successful through the Commission's fact-

finding role, mostly through persuasion and on the basis of on-site inspections. With

remarkable progress being made towards the rule of law in many parts of Latin America,

it is expected that judicial methods based on individual cases will contribute a more

significant part in the future. With regard to the African Chaner, it is still somewhat early

to form a clear picture. The modus operandi before the Commission is not intended for

individual cases save for ascertaining the existence of a series of massive or serious

" lbid.. lo* Robertson. "The American Convention on Human Rights and the European Convention: A ComParative

Studl'. 29 European Yearbook ( l98l) 50.
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violations. Sanctions are inadequate. The Court has played a secondary role. The

accomplishment of a friendly settlement is more related to African traditions than a

judicial decision. The different regional systems of supervision reflect cultural

preferences and specific needs. Moreover, regional procedures are normally seen to be

more effective with a higher potential to give attention to detail. The measures on the

universal level have a reinforcing effect for regions with their own machinery of

supervision but also remain significant for areas of the globe r,lith no functioning regional

systems. No negative effects can be seen to begin from a two-tier system for the

protection of human rights. At the current stage of the intemational protection of human

rights, ancillary procedures and institutions should not be seen as superfluous repetition

of work but as a truly needed reinforcement for a system that is still very much in its

formative years. Enhanced synchronization among the different institutions. both at

regional and universal level will be an essential element in this development. The

establishment of a UN High Commissioner for Human Rights is a case in point "to

coordinate the human rights promotion and protection activities throughout the United

Nations system".eT

" The United Nations High Commissioner for Human Rights is the oflicial "with principal responsibility

for United Nations human rights activities" and with the mandate "to coordinate the human rights
promotion and protection activities throughout the United Nations system" (CA Res.48/l4l of December

20. 1993). His staff is rhe secretariar ofrhe Uniled Nations Centre for Human Rights, \+ith principal seat in

Ceneva, a liaison otlce at United Nations headquarters in New York, and several field oflices.
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CHAPTER IV

HUMAN RIGHTS IN SOUTH ASIA

4.1 INTRODUCTION TO SOUTH ASIA

South Asia is the southem region of the Asian continent. rvhich cunently encompasses

the countries of Afghanistan, Pakistan. India, Bangladesh, Nepal. Bhutan. and the island

countries of Sri Lanka and Maldives. The tand frontiers of the region. approximately

4,000 miles in length, are dominated by mountain ranges that conslitute a reasonably

effective physical and ethnic/linguistic dividing line between the subcontinent and the

adjacent areas of Asia.r These geographic factors have had a deep impact upon South

Asia's relationship with the rest of Asia both physically and psychologicatly.2 The

definition of the geographical extent of the South Asia varies and for some authorities it

also includes the adjoining countries to the west and the east. e.g. According to the

united Nations geographicat region classification. Iran is also included in the South Asia.

South Asia is densely populated and is home to qell over one fifth of the world's

population, making the most populous geographical region in the world.

The notion and term of"South Asia" soon after being coined by the US state department,

substituted the older and much used "lndian subcontinent". However, the terms "South

I Wemer J. Feld and Cavin Boyd, ed., Compardlive Regional Slstems. by Leo E. Rose and Satish Kumar
(Nerv York: Pergamon Press, 1980).237.

'tbid.
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Asia" and "the subcontinent" are sometimes used interchangeably.3 Due to political

considerations. some prefer to use the terms "the Subcontinent". "lndo-Pak

Subcontinent"r "South Asian Subcontinent".5 or simpll "South Asia"6 over the term

"lndian subcontinent". Some holds that the usage of the term "South Asia" is getting

more common since it clearly differentiates the region from East Asia. Some academics

argue that the term "South Asia" is in more frequently used in North America and

Europe. rather than the terms "lndian Subcontinent" or "subcontinent". 
i Topographically.

the subcontinent is a peninsular region in south-central Asia and rests on a distinct

tectonic plate known as the Indian Plate. and is isolated from the rest of Asia by mountain

barriers, the Arakanese in the east, the Himalayas in the north and the Hindu Kush in the

rvest and extends southward into the Indian Ocean. Geographically. South Asia is

sunounded by Southeastem Asia, Eastem Asia. Central Asia, Westem Asia' and the

Indian Ocean.

4.2 HUMAN RIGHTS ISSUES IN SOUTH ASIA

South Asia is characterized by highest human deprivation. in terms of opportunity for

rvork and leisure. safe drinking water. access to health and sanitation facilities. low life

expectanc)'. itliteracy and poverty. It is home to hatfofthe world's poort and the poorest

region on the earth after Sub-Saharan Africa. It has one of the highest

I Mihon Walter Meyer. South Asru. A Short HistoO of the Subcontinent (Adams Linlefield- 1976), I

{ Mark Juergensmeyer, The Oxford Handbook of Global Relrglorr (New York: Oxford Universit)- Press,

2006).465.
5 Lucian W. P.ve & Mary W. Pye.,,lsiaz Po*er ond Polirics (Cambridge: Harvard Universitl Press. l9E5).
t33.
6 

Sugata Bose & A!'esha Jalal. lllodern South lsn (London; Routledge. 2004). i.
' Judith Schon & Alix Henley, Culture, Relrgion. and Childbeoring in a l',lultirociol Socle4 TElsevier
Health Sciences, 1 996), 2'7 4.
8 South Asia is home to half the world's poor. <hnp:'llweb.worldbank.org/WBStTE/EXTERNA Li
COUNTRIES'SOUTHASIAEXT,l0..print:Y-iscURL:Y-menuPK:1 58937-pagePK: 158889-piPK: I 468 | 5

-thesirePK;223547,00.htm1> (accessed on 3l DEC 201 l)
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child malnutrition rates in the uorld. rvith approximately half of its children being under-

weight. compared u'ith 24% in Sub-saharan Africa.e It is the least integrated region in

the world and intra regional trade among South Asian states is onl)' 270 of the region's

combined GDP. as compared lo 20o/o in East Asia. Since decolonization. South Asian

states have systematically faited to eliminate inequalities in terms of infrastructure

development, education .health, land distribution. resources. capital. market credit and

would thus have paved the way for endemic poverty. In the perspective of human rights

rhis failure transforms into systematic denial of basic human rights. such as

education. health. and decent standards of living. South Asian states both at national and

regional levels did not devise a successful economic plan that suppo(s emancipation

for the millions in this region, who are ensnared in the cycle ol poveny and to create

an environment that would integrate the marginalized segments of societf into the

mainstream developmental process. Though many ofthe countries in South Asia have

their distinct problems in securing human rights, however. they also share an experience

of common colonial legacy. Let us first examine the similarities *hich actually form

South Asia as a region and later dissimilarities r,r'hich explicate the levels of difference in

experiencing the rights.

Pakistan, India. Bangladesh. Maldives and Sri Lanka all had experienced anti-colonial

movements. These countries have innate awareness of the civil rights and liberties.

Bhutan and Nepal which were British protectorates continued as monarchies. The

development of human rights awareness always depends upon the development of civil

o The prevalence of underu,eight children in India is among the highest in the world. and is nearly double

thar of Sub-saharan Africa. <hnp:'1i u eb.worldbank.orgwBSlTE,'EXTERNAL/COUNTRIES/
SOUTHASIAEXT/0..menuPK: 15E85 l-pagePK: 146732-piPK: l '168 I 3-theSitePK:2235'l7.00 html>
(accessed on 3l DEC 201 l)
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society which acts as a counterbalancing force to the authority of state. Because of the

domination of the nationalist elite and the amalgamation of the rights movement w'ith the

independence movement during the anti-colonial struggles. therefore after Independence

there was obvious uncertainty in the perception of civil liberties. However, when the

ruling elite failed to include different sections in the nation-building process, there

appeared severe turbulences in different pans of the South Asian region. It principally

resulted in two fotd situation: on one hand. the state apparatuses became more and more

oppressive and coercive and on the other hand, the legitimacy and authority ol the state

started waning with the rise of many voices of marginalized sections. This situation

appeared in different rvays in different countries ofthe region.

ln Pakistan. it resulted in recurring military dictatorships with shon Constitutional

experiments of civilian govemment which never granted any meaningful democratic

rights to the people. The state in Pakistan dominated by the nexus among landed

aristocracy, bureaucracy and principatly by military never permitted civil society to

develop. It has also resulted in sectarian and communal conflicts in Pakistan.

In lndia, it resulted in the imposition of emergency during Indira Gandhi period in the

1970's. Consequently. political parties became less responsive and a surge of many

autonomous non-party movements intensified the situation. The authority of the ruling

elite also severely restricted u'ith the rise of women. backward caste and Dalit. sub-

regional and environmental movements. These movements have questioned the

development and social policies ofthe state.
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The Bangladesh's experience is not different from other countries ofthe region. Although

it is a country of new,est origins as compare to other countries of the region, it could never

set up strong democratic institutions because of aggressive changes in the political

establishment. With its lowest economic base in the rvorld. Bangladesh was never able to

provide basic facilities and services to the people.

Though Sri Lanka experienced comparatively a berter democratic institutional set up. the

society has been twisted u.ith a substantial ethnic violence since the early 1980s. The

Tamil nationalism in Sri Lanka perilously challenges the authority' and legitimacy of the

state. Efforts to meet the dispute of Tamil nationalism have resulted in the emergence of

an oppressive state.

In Bhutan and Nepat with their monarchical legacies, the human rights were the biggest

victim. The refugee problem of Bhutan and Maoists violence in Nepal could be a good

example of the way the human rights are shaped.

,1.3 IMPACT OF GLOBALIZATION ON HUMAN RIGHTS IN SOUTH ASIA

Globalization is the central organizing principle of the post- Cold War world. an

intemational order that replaced the Cotd War system.l0 It has initiated a neu' wave of

debate on the human rights at the intemational level in the present times. From the time

u,hen United Nations adopted the Universal Development of Human rights in 1948.

violation of human rights in any part of the world has been considered as a matter of

concem for intemational community. However, in the perspective of the current sweep of

globalization, the human rights issue has attained a complex character. There have been

r0 Adamantia Pollis and Peter Schwab. ed., Human Rights: Nat Perspectres' Nerr: Realt7ies (New Delhi:

Viva Books Private Limited, 2002), 209.
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efforts on the part of big global powers to bring the human rights issues. particularly in

the third world under the intemational regime. Human right violations are now connected

to the rrade issues. The global economic agencies such as IMF and World Bank which are

controlled by the big global porvers are pressurizing the third world countries by

connecting grants and aid with human rights record of these countries. Though it could

help to some extent to curtail the deterioration of rights and liberties in these countries, it

also severely hampered the competence of the third world countries to negotiate at the

intemarional forums. Though it is not urong to check the human rights breaches through

intemational instrumentation. however. it is also a matter of serious concem to use the

concern of human rights as a political tool to advance Westem supremac] over the

developing countries in an essentially iniquitous global order.

The third world countries have been arguing that the Universal Declaration of Human

Rights and the Covenant on Civil and Political Rights are based on principles of

individualism and "reflect onll,the Westem ideas and insofar as its deleterious effects are

concemed. be linked to a new version of colonialism and imperialism".lI These States

argue that the efforts to impose Westem values or to claim their moral superiority are

denounced as cultural imperialism and a sign of disrespect for their civilizations and

heritage.l2 Therefore. human rights predicated on these values and standards cannot be

instilted and implanted to the third world. In this perspective. regions like South Asia

face serious problem both intemally and extemall.v. South Asian states. because of their

poor economic base. are unable to meet lhe rising aspirations of the people and

resultantly have become oppressive. Very often the violations of human rights such as

''Ibid..2t8
': lbid.. l2
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police brutalities in Bangladesh, terrorism issue in Pakistan. comtnunal and caste issues

in India. Maoist violence in Nepal. ethnic strife in Sri Lanka or Kashmir issue betueen

India and Pakistan, have become foreign policy tools in the global porver politics. Some

of the big pow.ers. particularly the United States are using human rights violations in

South Asia to accomplish their foreign policy goals. on the other hand. u'ith the rise of

identities in South Asian region, the local communities are seeking cross border support

against state's contraventions ofhuman rights. This is creating an appropriate situation for

global intervention in the region. Though the changes that are taking place at the global

level relating to human rights may have some positive results in the South Asian region.

it may also restrict the scope ofthe state to act autonomously.

4.1 SOUTH ASIAN RESPONSE TO CONTEMPORARY GLOBALIZATION

Contemporary globalization, with its growing controI on the economy,media. culture and

technology. has facilitated to the advancement of the idea of universal human rights

,,r'hereas, at the same time creating a need to improve protection mechanisms to

protect the marginalized and the victims of the globalization process. because the

states themselves are most often not the direct violators. The diminishing role of the

state in regulating economic activities has produced new freedoms regarding the

economic activities both within and beyond the state. creating the rights of the

people in terms of discovering new business and trade opportunities, The

contemporary globalization is liberalizing the decision-making powers of the individuals

regarding the economic activity and enhancing the prospects of resource and capital

transfer. Since the globalization has influenced the state's role in determining economic
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policy it seems that the content and the extent of human rights. is now determined b1'

market forces.

As various academic enquiries into the outcomes of globalization demonstrate that

the phenomenon has produced a negative impact on political, economic and cultural

rights of the poorest segments in the developing states. The paradoxical effect of

globalization comes into play u'hereby it expands and reinforces the rights of the

privileged or the inclusive, while the recognized human rights of the excluded segments

of society remain endangered or are caused to be impotent by the globalization

process. The most devastating challenge to the contemPorary discourse of human rights

is the endemic poverty that appears to perpetuate. This is the fundamental reason that the

developing states have traditionatly taken the vie* that these rights are inaccessible in

the prevailing economic conditions, to which the United Nations report has

responded: "The negative impact on one dimension of human rights. e.g. economic

rights. necessarity has a domino effect on other rights. This reality reinforces the

principle enunciated in the Vienna Declaration and Programme of Action (1993) that

human rights are 'universal. indivisible. interdependent and interrelated'."1] It is

becoming more and more obvious that it is no longer plausible to dra$ a neat

distinction between the natue of state obligations u'ith regard to civiI and political rights

on the one hand, and economic, social and cultural rights on the other. United

Nations human rights mechanisms have discredited the traditional view that civil and

political rights necessitate only negative obligations, while economic, social and

'r -Globalizarion and lts Impact on the Full Enjol'ment of Human Rights" Sub-Commission on the

Promotion and Protection of Human Rights. Fift1'-second session ltem 4 of the provisional agenda"

Preliminary report submitted by" J. Oloka-Onyango and Deepika Udagama. in accordance with Sub-
Commission resolution 199918 l5 June 2000. <http:,/,/wwu'.unhchr.ch,huridocda,'huridoca,nsf/

(Symbol)/E.CN.4.Sub.2.2000. I 3.En?Opendocument> (accessed I I Nov 201 I).
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cultural riBhts yield the more complex issue of positive state obligations, which

require resources to be expended. Gauging development purely on the basis of

economic indicia is increasingly viewed with skepticism. as it often does not reflect

the ground realities, especially those relating to disparities in income distribution and

living standards. Such a position ignores the human dimension of development and

the important linkage between development, human rights and peace. lt overlooks

the violent social and potitical forces that invariably are unleashed by extreme poverty

and the denial ofother human rights.

The South Asian states have been emphasizing on socio-economic rights. These states

confidently deem that the socio-economic rights generale favorable circumstances for the

realization of civil and political rights. They are not in opposition to civiI and potitical

rights. They say that given the realities - social inequalities, unemployment. poverty - in

this region, socio-economic rights should be given priority. But the intemational human

rights organizations which are mostly under the influence of Westem nations are

responsive to the infringement of civil and political rights. Socio-economic rights are

usually overlooked. Due to this factor the third rl'orld countries blame the West of using

the human rights as a political tool to intervene in the third world.

Against this backdrop, the human rights practitioners in third world like South Asian

countries have been making efforts not only to put emphasis on socio-economic rights

but also to advance different set of human rights appropriate to their requirement. These

rights include the right to peace, right to development, right to communicate, right to

environment and right to property over common heritage of mankind. Of these third

generation rights, the third world countries have been putting emphasis on the right to
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development. These rights are in a verl early stage ofdevelopment. For the first time. the

term "right to development" u'as used in 1972. The General Assembly of the United

Nations, after lot of debate. finally adopted a declaration on the right to development in

1986. This right to development is in the form of an entitlement. Hence development

must be seen as an entitlement. It assures a right to choose social and economic system

uithout outside inrerference. The state seeking development is also entitled to claim that

the other states should not deprive uhat is due to it or should not take away from it, what

belongs to it. State is also entitled to a fair share of what is common property.

However. in order to incorporate into the global capitalist system under the auspices of

the international financial insritutions. almost all the countries in South Asia have

adopted the rhetoric of universal human rights and liberal democracy in the process

of economic tiberalization along with good govemance policies. The truth is that the

operation of the liberatization policies assures only for the markets and meanwhile

ueakens the economic. social and cultural rights ofthe people. In an atmosphere rvhere

the market is given preference over other considerations. it is impossible to make sure

functional mechanisms for human rights protection. If the forces of globalization are

allowed to maneuver freely - disregarding the central principle of human-centered

development - the spectra of massive levels of human rights contraventions resulting in

severe political and social chaos becomes a reality. Furthermore. this notion of competing

rights in development discourse has another dimension. The scale to which global

competitiveness has condensed the economic and political role of the state has directly

influenced the govemment's image as protector of citizens' rights. The decreased role of
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the state has created an authority vacuum in uhich novel forces emerge in response

to individuals' desire for security, r'r'elfare and po'wer.

4.5 REGIONALISM IN SOUTH ASIA

The existing region of South Asia encompasses what is traditionally knorm as the Indian

subcontinent. This roughly comprises the territory betu'een M1'anmar in the east and

Afghanistan in the west; and between China in the north and the Indian Ocean in the

south. South Asia or Indian subcontinent has existed as regional space since pre-modem

history and most of the boundaries olthis subcontinent are delimited by geographical and

natural features. Ever since ancient times until the British period, the big empires and

small principatities of the region have had a history of interdependence. This

interdependence expanded from commerce and trade to migration of peoples and from

conquers of tenitory to intermarriages among ruling dynasties. Thus. even before the

colonial period. it had developed as a regional complex. The existing political map of

South Asia began to develop since the earl) twentieth century. Sri Lanka (Ceylon) and

M1'anmar (Burma) were separated from the British Indian govemment in 1935 and 1937

respecrively. At the midnight ol l4-15 August 1947. British India was divided to create

two separale independent states. viz.. Pakistan and India. Sri Lanka (Ceylon) became

independent from the British rule in 1948. The two land-locked kingdoms of Bhutan and

Nepal were under British suzerainty and never ruled directly by the British Indian

govemment. With the departure of the British, they became sovereign. Later in 197 I '

foltou'ing a war. Paliistan was further divided when the Bengali-speaking and

geographicatty disconnected eastem wing of Pakistan seceded to form the independent

state of Bangladesh.



South Asia receded into blinkered post-colonial state-system in the 1950s. The new states

were obsessively protective of their territorial integrity and sovereignty. as well as the

,'independence" to formulate foreign policies. The states in the region uere unable to

develop regional approach to regional or global issues. This was caused by many factors.

First, there was a nonexistence of commonly perceived extra-regional threat to the

regional states. Secondly, South Asian countries did not have a common approach to or a

common perception of the superpower rivalry and the Cold War. Indeed. most regional

states perceived of India as an important threat. The third reason for the absence of

regional approach is the Pakistan-lndia dispute. The antagonism between the two main

pou-ers of the region has made development of regional approach virtually' impossible.

India's South Asia policy is the fourth reason for the absence of regional approach in

South Asia. In spite of its rhetoric of multilateralism in global affairs, India has alwal's

practiced bilateralism in its relations with South Asian States.rr India rvas also

apprehensive to allou'any influence of the extemal powers in regional affairs. As a result

of all these factors, there was no driving force for regionalization in post-colonial South

Asia. The South Asia was not only a late starter, but also a reluctant and unenthusiastic

starter in regionalization.

It has already been discussed in the previous chapters that regional organizations are

providing effective means of implementing the basic rights and freedoms granted in their

respective regional human rights instruments primarily in Europe and to a lesser extent in

Americas and Africa. The South Asiar states share many political and socio-economic

rr The Iiberal-internationalist foreign policl of lndia's first Prime Minister Nehru broadl;" emphasized

mulrilateralism in inremational affairs: yet. follo$ed bilateralism in relations wilh South Asian neighbors.

This uas more clearly outlined in the Gujral Doctrine the guiding principles of India's South Asia policy
as stated by' l.K. Cujral, then the Foreign Minister of lndia. For a detailed discussion, see Sahasrabuddhe,

Unara "Paradigm Shift in Indian Foreign Policy"; Indian Joumal ofStrategic Srudies; Ocrober 2003.
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problems, such as terrorism. illiteracy, pove(y, unemplolment. violence against women.

unequal treatment of women. pollution and exploitation of child labor. South Asian

govemments generally seem to be less successful to make effective and viable

mechanisms for the realization of obligations under intemational human rights lau'. The

present regional structure lacks the capacity to put into effect the basic rights and

freedoms granted under intemational human rights instruments.

4.6 SOUTH ASIAN ASSOCIATION FOR REGIONAL COOPERATION

Despite the fact that the South Asia shares a long history and facing common problems

originating from adverse global economic conditions as rvell as from common colonial

past. South Asian states avoided mo"'es towards regional integration until the beginning

of the 1980s. In the late 1970's. President Ziaur Rahman. proposed the creation of trade

bloc consisting of South Asian countries. The Bangladeshi proposal was acknowledged

by Pakistan, India and Sri Lanka during meeting held in Colombo' when the foreign

secretaries of the South Asian countries met in April 1981. In August 1983. the leaders

adopted the Declaration on South Asian Regional Cooperation during a summit which

was held in New Delhi. The foreign secretaries of the South Asian countries met again in

August 1985 in Colombo and identified five broad areas for regional cooperation. Nerv

areas of cooperation were included in the following years. The SAARC was formally

instituted on 8 December 1985. The SAARC Charter was adopted by the Heads of

States or Govemment of Bangladesh. Bhutan, India. Maldives. Nepal. Pakistan and

Sri Lanka ll7 and dedicated to economic. social. cultural and technological,

development as well as emphasizing collective self-reliance. Afghanistan joined SAARC

as a Member at the Fourteenth SAARC Summit, Delhi. April 2007. SAARC is unique
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concept of regional cooperation u'ith very distinct cultural. environmental and

geographical diversity; the SAARC is home to nearll' l.5billion people or about 22o/o of

world's population. Today. there are nine Observers to SAARCTi as Australia. China.

European Union, Iran. Japan, Republic of Korea. Mauritius. M1'anmar and USA. The

SAARC Secretariat is based in Kathmandu. Nepal. It sen'es as a channel of

communication between the Association and its Member States as well as other regional

organizations, prepares for and services meetings and monitors and coordinates

implementation of activities. The stated areas of cooperation are agriculture and rural

development. biotechnology. culture, economic and trade. energy. environment. financial

funding. human resource development. information and media, people to people contact'

poverty elevation. science and technology. security aspects. social development and

tourism.

4.6.1 Objectives of the SAARC

The objectives of the Association as defined in the Article I ofthe Charter are"

o to promote the welfare of the peoples of South Asia and to improve their quality

of lifer

o to accelerate economic grouth. social progress and cultural development in the

region and to provide all individuals the opportunity to live in dignity and to

realize their full potentials:

r5 Since the Thirteenth SAARC Summit (Dhaka, l2-13 November 2005), the requests by a number of
countries and one intergovemmental organization to be associated \.\'ith SAARC as Obsen'ers u'as

welcomed by the Heads of State or Covernment ol SAARC. Since the Founeenth SAARC Summit (Ne$
Delhi. i-4 April2007). Observers have been inviled to panicipate in the inaugural and closing Sessions of
SAARC Summits. With the admission of Observers to SAARC. a number of proposals have been made by

some Observers to engage in mutually beneficial cooperation and some ofthe proposals are currently under

implementation. < htlp:r'www.saarc-sec.orgcoopemtion-with-Observers/ l3i> (accessed on 3l DEC 20ll)
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to promote and strengthen collective self-reliance

Asia;

to contribute to mutual trust, understanding and

problems;

among the countries of South

appreciation of one another's

to promote active collaboration and mutual assistance in the economic, social.

cultural. technical and scientific fields;

to strengthen cooperation with other developing countries;

to strengthen cooperation among themselves in international forums on matters

of common interests: and

o to cooperate with intemational and regional organizations u'ith similar aims and

purposes. "

Atthough the organization was created more than tu'o decades ago but did not accomplish

substantially in terms of its objectives, yet it has succeeded in creating an institution

that has brought together a diverse group of countries with apparent civilizational

similarities but deeply embedded divisions in terms of religion. political

affiliations. ethnicity and a variety' of bilateral issues and fostered a common

relationship that has endured for more than tu,o decades. proving that there is at

least some fertile ground for a more effective regional alliance as will be advocated

later in this thesis.

.I.7 SAARC AND HUMAN RIGHTS

The United Nations has been showing serious concem over the failure of the member

states to obserrv'e and implement the intemational commitments relating to Human Rights.
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It has been emphasizing the important role of institutions at the national and regional

level that can play important role regarding the promotion and protection of human rights

and fundamental freedoms.

South Asian Association for Regional Cooperation (SAARC) was established in 1985

with its main rarionale to "promote the well-being" of the people of South Asia through

regional economic and cultural cooperation. It rvas hoped that greater regional

cooperation would foster appreciation of one another's problems and generate "mutual

trust. understanding" 
16. It rvas founded on the conviction that South Asia shares a

common future and destinl,shaped by our close geographical. historical and cultural ties.

Though. SAARC has tried to promote greater understanding. goodwill and cooperation

among the Govemments and people of South Asia and stimulated mutually beneficial

cooperation in many diverse areas. It has also sened as an important platform to build

confidence. mutual trust and sustained engagement and interaction to address and

overcome the common challenges faced by the region.li However. since its

commencement. no significant endeavors have been made by SAARC to discuss human

rights issues in comprehensive manner. In fact, the promotion and protection of human

rights is not a recognized objective of the SAARC Charter. Although most of the SAARC

countries have established National Institutions but these institutions usually lack

independence and autonomy. Despite continued efforts by civil society and intemational

community. SAARC countries are not willing to even consider adoption of a mechanism

to supervise adherence to and implementation ofthe same.

'u www.saarc-sec.org> (accessed l8 DEC 201 I ).

'' SAARC Chaner Day Message from Her Excellency Uz. Fathimath Dhiyana Saeed Secretat-r Ceneral of
sAARC - Da1 8 December 20ll <http:/1t\ww saarc-sec org/201 1/ 12i08/news'SAA Rc-Chaner-Da)'-

M essage- fiom- H er-Exce llency- Uz.-Fathimath- Dhiyana-Saeed-Secrelary-Ceneral-of-SA A RC - --Dai''8 -

December-201 l/83/ > (accessed l8 DEC 201 l).
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SAARC adopted quite a feu.conventions as an attempt to gire effect lo the intemational

obligations that arose after becoming party to the intemational human rights treaties.

However, SAARC treaties are more focused on cooperative activities than on the setting

up of regional machinery to deliver justice. Several agreements have been signed relating

to gender and child rights related issues through several conventions and common action

plans. Such as SAARC Convention on Preventing and Combating Trafficking in Women

and Children for Prostitution and SAARC Convention on Regional Arrangement for the

Promotion of Child welfare in South Asia. SAARC has also signed agreements on Food

Security Resort and specific social issues. which require coordinated and concerted

actions for the effective realization of their objectives. Similarly. other SAARC rreaties

also address some of the Human Right issues, but so far SAARC has not adopted any

unifomr. Comprehensive and specific Human Rights Charter or Convention nor have they

agreed to establish any common Regional Mechanism or Institution to monitor

observance and realization of various Human Rights Charters. Conventions signed by the

Member Countries or to provide remedy to the victim of human rights violations.

Consistent efforts made by non-govemmental organizations for regional cooperation and

increased awareness in civil society are mounting pressure on South Asiar countries to

establish regional institutions and mechanisms for the promotion and protection ofhuman

rights. A regional human rights mechanism can help to address this difficulty' to make

sure that SAARC member States hold on to intemational human rights standards.
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The President of Maldives, during his speech on the 16th SAARC Summit hetd in Bhutan.

called to the SAARC member States;

[o]n the issue of democracy and human rights, it is pleasing to note that South

Asia is norv a region of democracies. However, we all face challenges

consolidating democracy and strengthening human rights. I believe SAARC
should consider establishing a regional human rights mechanism, similar to the

one being developed for the ASEAN region. This mechanism could help States

promote and protect rights and freedoms in their jurisdiction. Il could ensure that

international human rights laus are observed and implemented by SAARC
members. And such a mechanism could help people in our region develop a

common understanding ofuniversal human rights issues and perspectives.rE

SAARC member states are socio-politically similar to each other and regional human

rights mechanism can provide a common platform where these countries can articulate

their human rights-related concems to evolve a collective strategy to address human

rights violations. Considering the large population and territory, including emerging

economies in the world, SAARC should be able to demonstrate its commitment towards

the best values of human being through the promotion and protection of the principles of

Human Rights in the region.

4.8 HUMAN RJGHTS INITIATIVES OF THE SAARC

Human rights is still a no-go area and the Countries in South Asia consider human rights

to be a 'domestic' matter and are reluctant to regional scrutiny. The need for a regional

mechanism on human rights has been expressed in the various human rights fora in South

Asia and the govemments are gradually more pressurized by human rights activists to

put aside bilateral insecurities and resentments and to move forward tou'ards a viable

and effective regional initiative for the protection of human rights.

't Add.ess by President Mohamed Nasheed at the inaugural session of Sixteenth SAARC Summit
<hnp:,'/www.saarc-sec.org/userfi les/StatementofthePresidentofMaldives.pdf > (accessed l6 DEC 20 I I ).
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Despite the capacity to establish a regional human rights mechanism through the

SAARC's platform, the regional insecurities and the lack of political consensus that

impeded the successful realization and implementation of the SAARC manifesto

have also impeded a regional initiative on human rights mechanism. The SAARC has

not adopted a human rights charter. nor has envisioned the establishment of a

mechanism to monitor effectively the adherence to and the implementation of

various intemational human rights charters , conventions and treaties to which the

South Asian states are parties. Although the Human rights are still not included in the

recognized areas of cooperation. the SAARC has initiated several agreements and treaties

relating to human development.

o SAARC Convention on Combating and Prevention of Trafficking in Women and

Children for Prostirution

Convention on Promotion of Welfare of Children

SAARC Convention on Narcotics Drugs

Agreement on establishing the SAARC food bank

In this way the SAARC has accomplished to achieve a general consensus on a variety

of issues that has vast potential to develop into an effective system for human

development. However. this consensus is yet to move on from a norm-setting stage to

the next stage of realization and implementation. The SAARC has also established the

independent South Asian Commission on Poverty Alleviation. which is entrusted with

the responsibility to develop policies and strategies of implementation on rural

agriculture. social mobilization, poverty eradication and human development. The

Commission on Poverty Alleviation is also mandated to evaluate the impact of the



open economy and structural adjustment strategies pursued by the SAARC member

countries. Unfortunately. like most of the other initiatives of the SAARC. the

Commission seems to be unsuccessful to have a positive impact on reducing regional

poverty.

South Asian human rights activists are increasingly realizing the great truth in

Falk's assertion that "available research strongly suggests that most Third Wodd

countries possess the resources to eliminate poverty and satisfy basic human needs

if their policy makers were so inclined." Houever. besides this unfavorable

background the SAARC Social Charter was adopted in the l2'h Summit in lslamabad in

2004. Despite the affirmation in the SAARC Charter that the organization's objective is

to promote the economic and social welfare of the people in the region, an initiative

tora'ards a Rights Charter was not considered until a long period of time. The SAARC

Social charter was formulated by an Inter-Governmental Group of Experts in the 1998

SAARC Summit in colombo. The Social Charter was an attempt to create a set ol

principles relating to Economic. Social and Cultural rights at regional level. It was not

an exhaustive catalogue of social and economic rights. Indeed. there are many

inadequacies and shortcomings in terms ofboth the rights contained in the Social Charter

and implementation mechanisms. nevertheless, the Charter has contributed enormously

to the creation of normative standards on Economic. Social and Cultural rights in

the region, and invigorated the objectives ofthe SAARC.
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1.9 MAJOR CHALLENGES TO THE HUMAN RIGHTS COOPERATION IN

SOUTH ASIA

The tethargic and lackluster development in regional cooperation is primarill. due to the

hostile and extremely difficutt bilateral relations especially between Pakistan and India

with major focus on Kashmir issue along u,ith the SAARC's ineffective institutional

structure to cope it appropriately. The presence of communal lascism in South Asia and

expansionist behavior of India are the other key reasons of mistrust among the people of

South Asia. The functioning of the SAARC shous that the dominance of politico-

security issues has upset regional cooperation under SAARC. There has been hardly

any serious debate in the region to reform SAARC both operationalll' and

structurally. u'hich will improve its effectiveness to become a vibrant regional

cooperation. This is high time to revisit the main objectives' modalities. structures and

main rationale of the SAARC process. The ongoing human rights violations in man;'

South Asian states and geo-political situation have raised number ofchallenges in the

establishment of a human rights mechanism in South Asia. Some of the major

challenges have been highlighted as follows:

4.9.1 Lack of Strong Commitment towards Human Rights

The South Asian states have not considered human rights as their priority agenda and

proper efforts in addressing the ongoing human rights violations such as lorture,

disappearances, Extra Judicial Executions. gender based violence and the common

human rights issues of the region such as rights of the minorities . migration and

human trafficking.
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4.9.2 Lack of Good Governance

while govemments hare tatked of eradicating povert),. illiteracy and providing

employment, but faulty development strategies have hampered the progress. Poor

govemance has kept South Asia mired in poverty, with inadequate opportunities for

health care. education and employment. The South Asian states are still suffering due

to deficit of real democracy. accountability and lack of transparency. Although a

number of institutions have been established including the judiciary. quasi-judicial bodies

and National Human Rights Institutions. ),et these are struggling u'ith capacity gap. lack

of independence and unable to function effectively. The Anti-corruption Commissions

and the Right to Information Act has been enacted in most of the South Asian states

.However. these steps are still unable to pave the $ay for good govemance'

4.9.3 Slorv Democratization Process

The process of democratization and human rights movement have not still been able to

generate higher momentum for the South Asian govemments to engage in serious

dialogue among the SAARC governments and discussion u ith civil society for the

consolidation of democracy and human rights during more than 26 year's history of the

SAARC. The Association moved slouly both in terms of its programmes and its

institutions. The major weaknesses of SAARC have been its lack of a dispute

settlement mechanism, restrictive agenda. ineffective implementation machinery and

weak Secretariat .

4.9.{ Visa Restrictions

The visa restrictions and bureaucratic controls placed by govemments on citizens of

neighboring states have led to estrangement. The lack of communication between the
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respective authorities has often led to confinement of foreigners in prisons. $ho are

denied equal access to justice. Human rights based approach needs to be applied for their

release and repatriation.

4.9.5 Intra State Conflicts

Conflicts within states have led to vast numbers of refugees and internally displaced

persons. for example Pashtuns from Swat and tribal areas of Pakistan. Muslims fronl

Kashmir and Gujrat in lndia, Bhutanese in Nepal, Tamils in Sri Lanka. It is important

that a mechanism should be created through a coordinated effort to check displacement

and to make sure that the resettlement fulfills intemational standards.

4.9.6 Effects of Terrorism

The presence of state terrorism. cross-border terrorism and extremism in the region.

particularly in context of the long standing antagonism between Pakistan and India. has

prohibited a cooperative approach to address violence by extremist groups. Instead each

has attacked the other for supporting violent gangs and tried to gain influence over the

smaller countries of South Asia. Furthermore. counter terrorism strategies of the states

have often relied upon illegal measures such as preventive detention and custodial

torture. in contravention of constitutional rights and international human rights. These

have allowed impunity for perpetrators of human rights violations.

4.9,1 Lack of Conflict Resolution Mechanism

Unlike Europe and other parts of the $.orld, there is no appropriate mechanism within the

SAARC to determine and resolve the conflicting issues at regional level. The official

SAARC Summit cannot put the conflicting issues as the agenda of SAARC. As result

number of issues with major impact on human rights including the border disputes-
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refugees. human trafficking. intematly displaced persons. climate change and

managentent of natural resources for the mutual benefits such aS water management ha"e

not been effectivell, addressed and some of the ad-hoc efforts taken at bilateral level are

without effective monitoring and implementation mechanism.

4.9.8 Lack of Enforcement Mechanism

The South Asian states have been observing the growing number of reported as well as

unreported cases of human rights infringements followed by institutional failures to

address them. Adoptions of SAARC Convention on Preventing and combating

Trafficking in women and children for Prostitution and SAARC Convention on

Regional Arrangements for the Promotion of Child Welfare in South Asia on January

5. 2002 at the Eleventh SAARC Summit held in Kathmandu uere important

milestone and timely initiative in preventing and combating trafficking. However.

there is no effective implementation mechanism in position to implement these

Conr,entions. Culture of impunitl- in the conflict zone area is another challenge in South

Asia.

1.I() ASSESSING THE SAARC AND SOUTH ASIAN REGIONALISM

Not only SAARC has survived for over 26 years. it has also "deepened" as well as

..widened". Deepened. as its institutional activities and netu,ork have enlarged, and

widened, as its membership has increased from seven to eight- and as many as nine

Observers have been attending its summits. There is also an agreement on the formation

of free trade area and trade liberalization. Despite all this. regionalization process has not

taken basis in South Asia. Mere presence of intergovemmental organizations does not

exhibit advanced stage of regionalism. It involves search for complementarities among
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regional economies to eventually lead to greater integration as u'ell as evolution of

regional approach to intrastate and interstate conflicts.

As far as regional conflicts are concemed' SAARC is very unique regional

intergovernmental organization. The regional countries do not have a common approach

ro resolve intersEte disputes in the region. The guiding principles ale that all decisions

rvill be made on the basis of unanimity and the contentious bilateral issues wi[[ be

excluded. le India rejects the role of extra-regional powers in resolving regional disputes

and put emphasis on bilateralism. On the other hand. other regional states do not reject

the role of extra-regional powers. The establishment ofSAARC has not changed the state

of affairs. Indeed. SAARC has insistently evaded from any invoh'ement at any level in

any interstate conflict in the region. South Asia is a securitl complex with many

unresolved intrastate as we[[ as interstate conflicts. However, SAARC summits or

ministerial meetings do not formally discuss interstate conflicts. There are no

deliberations on major politico-security issues that affect most regional countries. such as

democratization. separatism. ethno-nationalism and border disputes. In fact. most ofhigh

political issues are categorically debaned from the agenda of the SAARC. The absence of

politico-security confidence-building mechanisms makes technical confidence-building

and economic and socio-cultural efforts ineffective. Thus. SAFTA does not seem to \\'ork

and economic co-operation does not seem to take off. Except the land-locked Bhutan and

Nepal. intraregional trade of the other South Asian states is very small as compared to

le P.A. Joy, S.,l,4RC Trade and Det'elopmenl (New Delhi: Deep & Deep Publications, 1998),4
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their total world trade.2o South Asia's share of global trade is less than 2 percent and

Intra-regional trade constitutes Iess than 5 percent of total trade'

r0 Hossain. Sharifand Ishtiaque Selim,'Regional Co-operation in South Asia: Future of
SAFTA", 8//SS.,ronrnal, Y ol. 2E (April 2001 ), 2
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CHAPTER V

PROSPECTS OF HUMAN

RIGHTS SYSTEM IN SOUTH ASIA

5.1 ASIA IN HUMAN RIGHTS CONTEXT

Regionalism as a means of presen,ing and promoting the common interests of states

and maintaining regional co-operation raithin the geographical propinquity has been in

"vogue" I since the end ofSecond World War but has far greater influence than any

fleeting trend and instead rightly remains a "central concept for organizing world

politics".2 Regional mechanisms bring together states which have geographical.

historical and cultural resemblance. and are affected in a common way. It has been

discussed in the previous chapters that human rights both civil and political rights and

economic. social and cultural rights u'ere included into the regional mechanisms in

Europe. the Americas and Africa for many decades. however the analysis pointed out

that the success with which rights are promoted and protected is principally

depended on the mechanisms that are employed within each regional mechanism to

implement the rights. Mosr of the regional or sub-regional groupings in Europe. the

Americas and Africa have appreciated the need to have common human rights charters.

' Krispa Sridharan. Regional Cooperqtion n So th Asn ancl South East Asio (Singapore; lnstitute of South

East Asian Studies. 2007). l.
I Perer Katzenstein "Regional States: Japan and Asia. Germany and Europe" in Kozo Yamamura and

Wolfgang Streeck ( eds) The End of Divers i6 ? PtosPects /or G erman and Japonese C apitalsm
(lrhaca: Comell University Press,2003), t9.
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conventions and treaties and have officially constituted autonomous statutory

mechanisms to make sure their observance and enforcement. The European Community

takes pride in its own charter of human rights and the working of its human rights court.

whose rulings can overrule the verdicts of rhe highest national courts. The Americans

have their charter and court and so have the African countries.

Asia alone is the region without a consensus on shared human rights concepts and the

means of guaranteeing their respect. The Asian continent can be divided into four basic

regions The Middle East Asia, South Asia. Southeast & East Asia and The

Commonr,r,ealth of Independent nations. The Commonwealth of Independent states

are the countries which got segregated from the former USSR. Most of these

commonwealth countries stitl lack effective human rights institutions and the possibility

of having a human rights mechanism in this region is a distant dream. The five States of

Central Asia share many features and challenges, partially because of their geographic

proximity and because of their shared history and the legacy of the Soviet Union. Yet.

since independence each country has developed in its own way, therefore, targeted and

specific activities need to be developed for each country. There is no regional human

rights mechanism in Central Asia. and the situation ofhuman rights differs little between

the region's countries. but is often reported to be a cause ofconcem among many outsider

obsen'ers. The nation which comes under the Middle East Asia falls under "Arab system

of human rights". In 1968, the Council of the League created the Arabic Commission of

Human Rights. The main missions of this Commission are the information and promotion

about human rights. On September 15. 1994. the Council of the League adopted the Arab

Charter on Human fughts. But on May 2004, this Council adopted a new version of the
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Arab Charter on Human Rights. The Charter came into force in March 2008 and has been

accepted b5,ten Arab States.3 The situation ofhuman rights in East Asia varies between

the region's countries, which differ in political orientation and history as well as between

contexts within each country. Although in the region of Southeast Asia. a sincere effort

has been made to achieve a common human rights mechanism, but the results are

yet to be materialized. The ASEAN Intergovernmental Commission on Human Rights

(AICHR) was inaugurated in September 2009 as a consultative body of the Association

of Southeast Asian Nations (ASEAN). The human rights commission exists to promote

and protect human rights, and regional co-operation on human rights. in the member

rtut.s.t Although the Commission u'as described as "toothless" However, NGOs in the

region submitted cases ofalleged violations to it at its inaugural meeting in Jakarta.i

South Asia is one of the most densely populated (around one-fifth population of the

world). politicalty polarized and poverty ridden region of the world. The region is still

besieged by the intemal and interstate conflicts, illiteracy, poverty. and gross violation of

human rights followed by the culture of impunity. Multifaceted polarization. poverty and

illiteracy are not only complimentary to each other but also produce many hurdles in the

realization and implementation of Human Rights. On the one hand' Iack of effective

initiatives from the respective states in addressing geo-political situation, poverty and

illiteracy have aggravated the situation of ongoing impunity, lack of transparency and

r Algeria, Bahrain. Jordan. Libya. Palestine. Qatar, Saudi Arabia. Syria. the United Arab Emirates, and

Yemen have accepted the Arab Chaner on Human Rights. <http;/camegieendowment.org/2009110106i

arab-charter-on-human-rightsi 6cj I > (accessed l6 DEC 201 I )t Brunei Darussalam. Cambodia. Indonesia. Laos PDR. Malaysia. M)anmar. Philippines' Singapore.

Thailand and Viet Nam are members of AICHR.
5 Despite the facr rhat the commission has no mandate to investigate rights abuse cases. NCOS submit

repons on human rights violations at the formal inaugural meeting of ASEAN lntergovemmental

Commission on Human Rights (AICHR) <hftp:.'lwww.thejakartapost.com 'news,/20 I 0/03i29,'ngos'repon-
rights-abuse-cases-aichr.html> (accessed 26 DEC 201 I ).
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good govemance together with gross violations of human rights. On the other hand'

there is increasing awareness about democrac)' and human rights among the civil

society organizations. The civil society of the region has contributed to restore

democratic freedom and human rights in South Asian countries. In spite of continuous

efforts made by civit society. the Govemments of the SAARC countries have not made

any serious attempt to adopt a uniform Human Right Convention and to establish an1'

mechanism to oversee observance and enforcement of the same. SAARC has also been

unable to push forward effectivell its agenda of economic cooperation. social

development and building trust among the South Asian nations. Disputes relating to

water resources and lack of cooperation in energy' sector are the direct output of regional

security issues. South Asia like most other post-colonial security regions is a "conflictual

security complex".

5.2 SOUTH ASIA AND INTERNATIONAL HUMAN RIGHTS LAW

The fundamental assumption of the universal regime of human rights is that national

govemments are the central actors and the mosl important players relating to human

rights. The reason for presuming this is that govemments negotiate and vote on the

content and sphere of human rights obligations they undertake through the various

treaties on human rights and take an1' further necessary steps to implement them into

domestic law. The success of the treaties is calculated bl- the extent to which they are

adhered to and are implemented within each state.

On the whole, the ratification record of South Asian countries relating to the human

rights treaties and their implementation mechanism are not satisfactory. None of the
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SAARC member states. except Bangladesh has ratified the Ronle Statute and become the

member of the Intemational Criminal Cou(. Bhutan and Pakistan even do not have

National Human Rights Institutions. Some of the states have made resen'ations and

fotlowing restrictive treatment on the ratified treaties and limited \,'illingness to

implenrent the core human rights treaties. Bhutan has still not ratified the lnternational

convention on civit and Political Rights and the Intemational Convention on

Economic. Social and Cultural Rights. Among the SAARC countries. majority of

member states have yet to ratify the Optional Protocols to the core human rights treaties.

i.e. Intemational Covenant on civil and Potitical Rights and the Convention on the

Elimination of Discrimination against Women etc., rvhich allo$' the concemed

treat1,.-based Committees to receive and examine the complaints from individuals.

Only Sri Lanka and Maldives have ratified both Protocols. *'hile Nepal has ratified only

rhe Optionat Protocols to the Intemational Covenant on civil and Political Rights.

Pakistan and Bhutan have neither signed nor ratified the Convention against Torture. Sri

Lanka is the sole South Asian state that has ratified the Convention on the Rights of

Migrant Workers. Nepal is the only South Asian State that has ratified the ILO's

Indigenous and Tribal Peoples Convention (1989). which assures the ''effective

protection of indigenous and tribal peoples' rights ounership and possession'' of land.

United Nations have made many recommendations to improve the human rights situation

of South Asian countries. Universal Periodic Review as a new review mechanism of the

[,N Human Rights Council has prol ided an opportunity for an active engagement of

all concemed stakeholders including the National Human Rights Institutions and Non-

Covemmental Organizations.
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All South Asian states have undergone the UPR process, where the National Human

Righrs Institutions and the civil society organizations had played significant role for the

implementation of human rights obligation of the state.

The situation of first generation's human rights is very problematic due to the geo-

political situation, illiteracy. discrimination and denial of basic human rights to the

disadvantaged and marginalized communities. Funhermore, the anti-terror measures and

the intemal conflicts of the states have paved the way for gross violations of human

rights by the state and non-state actors. The national and intemational organizations

have been raising serious concems on the human rights violations in South Asian

countries such as extra-judiciat killings, disappearances. impunity. suppression of

freedom of assembly. freedom of association and freedom of expression. and attack

against the media. civil society advocates and Human Rights activists.

5.3 PARADOXICAL HUMAN RIGHTS SITUATIONS IN SOUTH ASIA

Atthough. the core idea of modemization theory is that economic and technological

developments bring a coherent set of social, cultural and politicat changes.u Ho*e"..,

historically human rights were treated as an ideological weapon in the struggle against

communism. rather than as an instrument for inducing intemal democratic changes.T The

policy formulation has traditionally been the exclusive domain of national govemments

However. de facto influence over the content and scope of that policy has instead been

gained by IFIs (the International Monetary Fund. The World Bank) and bilateral donors.

6 Ronald lnglehan and Christian Welzel. "How Development Leads to Democracy,'' Foreryn .lfoirs E8

(MarchiApril 2009): 39.
I Vojtech Mastny and Jan Zielonka- ed., Humon Rights and SecunD: EuroPe on lhe Ete ofa Ner+ Era
(SanFrancisco; Westview Press, Inc., l99l), 253.
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Since ''values become norms through the constitutive process of authoritative decision-

making. Such norrns ma). take the form of lau' through a particular form of authoritative

decision making of institutions associated with a legal system".E undeniably. such

influence and dependence has created mass economic. social and particularly cultural

damage.e This has resulted in a fundamental restructuring of the domestic sphere to

reflect neo-liberal values. The UN Special Rapporteur on ESCR's wams,

[t]he flury of many States romantically to embrace the market as the

ultimate solulion to all of socieq-'s ills, and the corresponding rtrsh to
denationalize and leave economics, politics and social matters to the rvhims of
the private sector, although the theme of the da)', rvill inevitably have an impact

upon the full realization of econotnic, social and cultural rights. History has

adequately shor!n that many aspects of social policy cannot be aftained through

blind reliance on market forces.r0

At the same time. by giving effect nationally to human rights obligations undertaken at

international level through treaties. states try to neutralize the fal[-out from policy

prescriptions of the IFIs upon whom the developing world is economically dependent.

This paradoxical situation cannot be avoided through individual state efforts alone.

Instead it has to come through the collective action of states at the regional level.

Therefore the regional mechanism that is supported here is premised on the

attempt to discard the strong neo-liberal bias of contemporary globalization and create a

normative standard regionally in relation to promotion and protection ofhuman rights.

8 Prakash Talnar. Hrmon Rights (Delhi; lsha Books,2006). ll
'On 2 Jrll 2009. the Delhi High Coun decriminalised homosexual intercourse between consenting adults,

throughout lndia, < hnp:"/www.hindu.com/2009/07/0iistories/2009070358010100.htm >
r0 Danilo Tiirk. Special Rapponeur of the Sub-Commission on Prevention of Discrimination and Protection

ol Minorities. The Realization of Economic, Social and Cultural Rights (Final rePort)

E, CN.4'Sub.2/ 1992i l6,3July I 992. <hnp: 'lwrvw. unhchr.ch./huridocda,ft uridoca. ns fl(Symbo l) /E CN.4.SUB.2

.1992.16.En?Opendocument> (accessed 6 NOV20l l).
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5.1 SIGNIFICANCE OF ESTABLISHING A REGIONAL HUMAN RIGHTS

MECHANISM

The traditional concept of security used to be extemal and military in character and

human rights used to belong to moral rather than securitv concems." True securitl'' means

more political, economic, and other nonmilitary solutions and the promotion of human

rights is indispensable among them.12 The regional apparatus for human rights protection

that has a regional human rights instruments; charters and conventions along with

mechanisms as its core contributes a significant role and is of great significance in

promoting respect, realization and protection of human rights in the region ''The

importance of regional tribunals is meaningful, allowing each region to tackle the matter

u,ithin its own cultural context-a flexibility that avoids relativism".rlAs obsened from

the creation and working of present human rights systems in Africa, the Americas and

Europe, the significance and function of a regional system for human rights protection

embraces at least the following four characteristics:

Firstl1,. it facilitates. on the basis of fully reflecting human rights principles and practices

of the region. a further acknowledgment and development of universally- recognized

human rights standards in the region and augments widespread acceptance of these

standards by peoples and governments ofthe region.

" Vojtech Mastny and Jan Zielonka, ed.. Hunrun Rights ond Securi1': Europe on lhe Eve ofa ,\ev Era
(SanFrancisco: Westview Press. lnc.. l99l).25 L

't Ibid.. 257
lr Russell A. Miller and Rebecca M. Bratspies. ed., Progress in lnternational Ldn', bl Kelll Parker

(Leiden: Martinus N ij hoff Publishers, 2008). 495.
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Secondly. it facilitates to strengthen collaboration in the field of human rights among

individuats, non-govemment organizations and govemments u'ithin the concemed region

and relevant institutions and international organizations, thereby promoting an incessant

advancement ofhuman rights conditions in the region.

Thirdly, it facilitates the creation of a flexible, effective and region-compatible

mechanism for intemational supervision and cooperation. thus providing a significant

supplement to domestic and universal protection of human rights. And fourthty. it

facilitates the solution ol disputes in the region and to promote human rights-related

peace. security, stabilitl and development within the region.

5.5 PROSPECTS OF REGIONAL HUMAN RIGHTS SYSTEM IN SOUTH ASIA

As it has already been discussed that most of the South Asian states are facing common

problems such as traflicking. torture, Violation against Women. involuntary

disappearances. refugees. the intemally displaced due to conflicts and right over

resources. There is an extremely close nexus between human rights and peace. freedom.

nationa[ self determination. economic. cultural and technological development.l]

Therefore. after decades of divisiveness and intolerance, there is an increasing demand

from peoples ofsouth Asia for lolerance, unity and human rights. These issues have been

raised through citizens' activism at the national and regional level. They have demanded

that the South Asian States should take authentic steps towards ending communal

hostility. reducing pove()'. striving for gender equality. enabling freedom of movement

't Dr. Tapan Biswal, Human Rights; Gender and Environment (New Delhi: Viva Books P\4 Ltd' 2007), 56
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within the region. and for environmentatly-friendly and people-centered development.I'i

Despite the commitment to the LN Charter. SAARC has established some regional

arrangement for some specified areas and adopted number of Declaration. Charter

and conventions related to human rights. Several agreements have been adopted under

SAARC including the SAARC Social Charter. SAARC Food Security Reserve and some

other documents related to specific social issues. Similarly, many South Asian countries

have also signed several conventions and treaties such as convention on promotion

of child rvelfare, convention combating trafficking in women and children for

prostitution. convention on narcotics etc. However. there is no regional human rights

mechanism in South Asia. Therefore. strenuous and continuous efforts are necessary

from the ke1' stakeholders for the establishment of regional mechanisms and institutions.

particularly from the civil society organizations. for the promotion and protection of

human rights in South Asia. The President of Maldives. during his inaugural speech on

the lTth SAARC Summit held in Addu City Maldives, reiterated to consider for the

establishment of the regional human rights body in South Asia.r6 Furthermore, the

establishment of a regional human rights mechanism is being advocated by large

number of civil society organizations of South Asia.

The six states of South Asia have National Human Rights Institutions (NHRI)r7 and these

NHRIs gather at Asia Pacific Forum as Members.r8 These NHRIs are not meeting at a

common platform for a common understanding on the Human Rights at regional level.

15 Statement Addressed (o the SAARC Heads of State by Members of SAHR on the occasion of the

SAARC Summit Meeting at Addu Maldives I oth- l lth November 20 I I
<http:,/'r\,ww.soulhasianrights-org/?p=4,156> (accessed l6 DEC 20 | I ).16 President Nasheed's inaugural address to the lTth SAARC Summit held in Addu Ciry. Maldives
<hnp:i1w\r'w.seventeenthsaarcsum m it.mv/ > (accessed I 6 DEC 20 I I )Ir hnp:,','en.rvikipedia.org-wikiNarional_human-rights-institutions (accessed 24 Dec 201 I )
r8 hnp:/1**'w.asiapacificforum.net/about (accessed 24 Dec 201 l )
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How.ever, in context of neu role conferred by the Human Rights Council of United

Nations such as UPR, NHRIs can supen,ise the implementation of treaties and focus on

the human rights issues.re Therefore. NHRIs shoutd come fonvard at SAARC level and

pave the way for a regional mechanism. OHCHR also conduct meeting at Asia pacific

level focusing on the human rights mechanism at regional sub regional level.r0 which

provides option for advocacy at OHCHR level to engage the Govemment of SAARC for

sub-regional human rights mechanism. In order to become a more effective regional

organization SAARC should refomr from w'ithin to establish a nerv mechanisnl

particularly to promote basic rights of the peoples ofthe region and to combat impunity'.

This mechanism should be based on a charter and a legal framervork to guide whole

region. The new mechanism should develop its identity as a Pan of the region by creating

tinks with various institutions in the region concemed rvith issues ofjustice and human

rights.

Intemational community has been searching for ways to create stronger machinery

required to achieve practical realization of the rights specified in the Universal

Declaration of Human Rights. Article 37 of the Vienna Declaration and Plan of Action.

reiterated the need to consider the possibility of establishing regional and sub-regional

arrangements for the promotion and protection ofhuman rights where they do not alread.v

exist. UN Human Rights Commission advocated for several times to explore the

possibility of setting up "regional anangements" in the form of an inter-govemmental

"regional machinery". possibly a regional human rights commission- to review the human

rights situation and to provide redress where the national setting is unable or unuilling to

re hnp:,/,/www.ohchr.org,/ENlHRBodies/UPR'PagesNoteNH RlS.aspx (accessed 24 Dec 20ll)
r0 http://bangkok.ohchr.orgprogrammelasean./principles-regional-human-rights'mechanisms.asPx

154



deliver justice. There has been gradual progress in terms of collaboration in the Asia-

Pacific Region. Sub-regional initiatives trying to provide supervision and redress beyond

the national setting have become more visible such as establishment of ASEAN human

rights body; and the presence of OHCHR in the Asia-Pacific region provides possibility

to form a machinery to promote and protect human rights through collective efforts.

5.5.1 Key Factors involved in the Establishment of Regional Human Rights System

in South Asia

The successful creation and function of any regional human rights system is subject to

influence from many subjective and objective factors. Subjective factors are marked

principally in the attitudes. wilts and ideas of relevant action takers on the creation of a

regional human rights system; and objective factors are mainly manifested in human

rights-related existing religious. political. social. economic, cultural. legal. custom.

population and geographic realities. Following three main factors will influence the

establishment of a South Asian regional human rights system. Of the tkee. the

governments of South Asian countries doubtlessly play a crucial role. while United

Nations' organizations and non-govemment organizations at all levels in the region are

expected to play a vital role.

Pertaining to objective factors. the South Asian region is home to many countries (has a

big population and vast in land area). u'hich are confronted with a range of human rights

problems. On the one hand, this calts forth an urgent need for the establishment of a

regional human rights system. able to effectively promote and protect human rights in the
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region and. on the other hand. causes a main challenge to the successful establishment of

such a frameu'ork.

With reference to subjective factors. in the past several decades, the region's non-

govemment organizations at various levels and relevant LJN organizations have been

more proactive in supporting the creation of a regional human rights system. Since the

1960s. the former Human Righrs Commission and the United Nations General Assembly"

adopted a number of resolutions. encouraging countries in regions where no regional

arrangements had been made in the fietd of human rights to create appropriate

mechanisms in their respective regions to promote and protect human rights. ln the South

Asian region. several non-govemmental organizations ha"'e taken a more proactive

position in promoting regional human rights system and the creation of a supervisory

mechanism and have done much in this regard, (for example. Kathmandu Declaration

adopted in 2010). on the contrary. go\,emments in this region do not have an appropriate.

common and deep understanding on this issue and lack necessary politicat uill in

adopting a comprehensive regional human rights convention and creating a wide-ranging

and comprehensive supervision mechanism to promote and protect human rights. The

south Asian govemments have usually emphasized on values. such as social stability.

national sovereignty. govemment authority and economic development. This has enabled

them. in practice. to pay particular attention to technical cooperation in human rights-

related economic, social and cultural fields and made it difficult for them to take effective

action to adopt a comprehensive regional convention on human rights and set up a wide-

ranging human rights supen'ision mechanism.
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5.5.2 Efficac1' of Human Rights Paradigm in South Asia

The human rights paradigm has a huge capacity to make human rights both inclusive and

relevant. The rights paradigm has been acknorvledged as the vehicle of choice for

expressing notions of rvell-being and human dignity and for granting these notions

constitutional and legal validitl'.lr The legitimacy' and authenticitl, of the rights paradigm

\4,as strengthened in the developing world through the "popular mass struggles by

marginalized groups and colonized peoples." These movements for independence and

self-detennination have left an ineradicable mark on human civilization and the right to

self-determination as a legal right is a result of such nrovements.22 Examples of

these movements are the anti-racist and anti-colonial movements b1' the peoples of

the Caribbean. Latin America. Asia. Africa and the Pacific.l3 The human rights

paradigm has proven its ability to make out its duty-bearers, identifl" r'iolators and

evolve mechanisms to enhance and protect human rights.2{ The rights paradigm has

been mostly successful in standard-setting and gained overwhelming global support. The

ICECSR.25 the ICCPR,26 and the Vienna Declaration on Human Rights2T are occasions

where such universal standard setting efforts have had global empathl' and support.

'' K Sikkink and SC Ropp. The Pover of Human Rights: lnternotional i\iorms and Donestic Ch.)nge
(Cambridge University Press. 1999); and Richard Pierre Claude and H Bums Weston. Htman Rights in the

World CommuniO : lssues qnd ,4ction (University of Pennsl lvania Press, 1992)

" Anicle l.l All peoples have the right of se lf-determinat ion. By virtue ofthat righr they freell
determine their political status and fieely pursue their economic, social and cultural development of
both rhe lntemational Covenant on Civil and Political Rights (ICCPR) and the lnternational Covenant
on Economic, Social and Cultural Rights (ICESCR).
rr Makau Mutua. "standard Setting in Human Rights: Critique and Prognosis" Hunan Rights

Quorte ) vol.29 (2007): 547 {i0
rt Ton;- Evans. The politics of human rights: a global perspective (Londor,. Pluto Press. 2005): David
Kinley- and Rachel Chambers "The UN Human Rights Norms for Corporations: The Private
Implications of Public lnlemational Law" 6 Hunan Rights Law Retiev (2006):4a7491
r5 <http: "wrvN . unhchr.ch,/htm l, menu3'b,'a-cescr.htm > (accessed l 6 NOV 20 1 l ).
lo .http:' w*r *r.unhchr.chhtm I menu3 b,'a_ccpr.htm> (accessed l6 NOv 201 l).
r' <hnp: 'r w u u . unhchr.ch/h uridocda,'truridoca.nsf./(Symbol)/A.CON F. I 5 7.2i. En>



However. on some occasions this suPport has been divided as in the case of the

Declaration on the Right to Development. The

out the idea of a right to development in

adopted the Declaration a decade later .28

regional mechanisms endeavor to promote and

cultural and sociopolitical contexts.

UN Human Rights Commission set

1977 and the UN General AssemblY

The previous chapters illustrated how

protect the human rights within r arious

In the South Asian context, it is also essential that there should be regional cooperation to

circumvent the gross violations of human rights. This requires the formulation of new

structures and strategies not only to protect the rights that are being violated but to

create filtering mechanisms, which will prevent potential future violations. South Asia is

a region u'here there are no regional mechanisms on Human Rights such as the African

Commission on Human and Peoples'Rights, The Inter American Commission on Human

Rights or The European Court of Human Rights. The Asian Human Rights Commission

is only an NGO. A SAARC "Convention for the Protection of Human Rights and

Fundamental Freedoms" of the people of the region. along with a Regional Mechanism

on Human Rights may be a way to fight the huge human rights violations because such a

convention }\ith a regional mechanism to implement it will prevent the root causes for

violence arising in the first place. This chapter suggests a new regional mechanism that is

proposed for South Asia. The primary objective of the new mechanism is to devise

an efficient machinery that responds to the exigencies of the region relating to the

human rights. The proposed neu'mechanism. to be called the South Asian Commission

18 CHR Res.4 (XXXIll), UN ESCOR, Comm'n on Hum Rts (21 Feb 1977). The Declaration on the

Right to Development was adopted by the United Nations General Assembl.v. Resolution 4/ 128 on 'l
December I 986 <hnp:,lruww.unhchr.ch./html'menu3./b/'74.htm> (accessed l6 NOV 20 I I )



on Hunran Rights System (SACHR). is put fonr ard to fill the gap in the SAARC's

mandate regarding the human rights. lt is envisioned that the contemporary members of

the SAARC - Afghanistan, Pakistan. India, Bangladesh. Bhutan. Nepal. Sri Lanka'

and the Ntaldives -will be the constituting members of the SAHRS.

5.6 GUIDING PRINCIPLES FOR PROSPECTIVE SOUTH ASIAN HUMAN

RIGHTS SYSTEM

Article 7 of Part I of the Vienna Declaration and Program of Action says: "The processes

of promoting and protecting human rights should be conducted in conformit5' u'ith the

Charter of the United Nations, and intemational law." In line with the purposes and

principles of the United Nations' Charter and provisions of the imponant declarations on

human rights and core human rights convention of the United Nations. with the aim of

effective promotion and protection of human rights. and given realities in the South Asia.

at least the fotlowing principles should be pursued for the creation of an South Asian

regional system for human rights protection:

The principal objective ofthe South Asian regional human rights system should

be to promote. effectivell' and comprehensively. the universal respect,

realization and protection oi human rights in the region. This objective is

related to the objectives of peace, stability and development within the region

but should not be substituted or hindered by the latter. Countries in the South

Asian region should also develop their good faith in this form ofcooperation.

The basis for the South Asian regional human rights system should be Ioluntar.v

consent of govemments of the South Asian countries. For this purpose. South
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Asian governments should make efforts to reach consensus and build up their

political will for sincere cooperation on issues such as the significance. content.

principles. procedures. standards and form of the South Asian regional human

rights system. Supportive and assistance activities of UN organizations and

other intemational organizations should be conducted and provided on the basis

of respecting the rvill of countries ofthe region.

Legal standards for the South Asian regional human rights system should be

along the lines of intemational human rights standards. A comprehensive and

specialized regiona[ human rights convention should strengthen the basic

standards of core human rights conventions of the United Nations. Domestic or

regional characteristics should be given due recognition. ho*'ever these should

not be used as pretexts or reasons for not obsen'ing universal human rights

standards.

The content and substance of the South Asian regional human rights system

should enfold all aspects of human rights. Taliing regional realities into

consideration. preference ma1'be given to some specific human rights problems

requiring urgent solution (such as the trafficking of human beings. extreme

poverty. ethnic conflicts and the use of child labor).

All South Asian States shoutd participate in the South Asian regional human

rights system. At the same time when governments in the South Asian region

are assured of their decision-making and leading positions. individuals. non-

governmental organizations and UN organizations should have opponunities to
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fully and effectivell' participate. in the establishment of the regional human

rights system.

In geographical extent. the South Asian regional human rights system should

cover the entire region, including the disputed tenitory of Kashmir and the

paflicipating nations in this system should avoid mutual conflicts.

The process of establishing South Asian regional human rights system should

be gradual. Work can start from areas rvhere it is easier for govemments of

South Asian countries to arrive at consensus and from a structure that can be

more easily accepted b1' them. South Asian countries should endeavor for

continuous progress. On the assumption that basic intemational human rights

standards are complied with, a conrprehensive regional human rights

convention may provisionally provide for a supen'ision mechanism that has

comparatively limited powers and functions. This mechanism can be improved

and developed in the form ofan optional protocol when conditions are matured.

o In slructure and composition. the South Asian regional human rights system can

be multifarious and flexible so that it is apposite for different needs. At the

same time when assistance and technical cooperation is further strengthened.

serious and careful consideration should be given to the feasibility and

rationality of a comprehensive regional framework for human rights and

creating supenision mechanisms that intend to promote and protect human

rights.

Establishment of an effective. comprehensive South Asian regional human rights system

is an obligation of countries of the South Asian region to obsen'e their moral
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responsibilit) as \rell as international larvs. The need to respect. promotion and protection

of human rights in the region and to realize overall developnlent. stabilit.v and long-term

peace in the region calls for the establishment of such a human rights systenr. The final

accomplishment of the task requires sincere. concerted and long-term efforts of

individuals. non-government organizations.

organizations.

govemmenls and relevant UN

5.7 SALIENT FEATURES OF THE PROSPECTIVE SOUTH ASIAN

COMMISSION ON HUMAN RIGHTS

prospective South Asian Commission on Human Rights (sAcHR) uill be the dedicated

human rights promotion and implementation unit of the SAARC. It u'ill reflect the role

and the function of the OAS Commission on Human Rights. "whose principal

function shatt be to promote the observance and protection of human rights and

to sen,e as a consultative organ of the Organization in these matters."le SACHR

u ill cause every member state to accept the ''principles of the rule of law and of

the enjol'ment by all persons *ithin its jurisdiction of human rights and

fundamental freedoms'' as granted in the other regional human rights systems. r0 The

SAARC Charter shall be made explicit in terms of the mandate of the Regional Human

Rights Commission and will stipulate that it is a legal obligation of every'member state to

maintain respect for human rights and fundamental freedoms and that no member can

derogate from this legal obligation.

t" Anicle t0 of OAS Charter <http:1''\! ww.oas.org,'j urid ico/english,'chaner. htm l#ch I 5> (accessed l2
JUN 20 U ).
tuA.ticle i of the Statute of the Council of Europe <hnp:1,'conve ntions.coe. int,'Treat) /Communl

QueVoulezVous.asp?NT=00l&CM= l&CL=ENG> (accessed l2 JUN 201 l ).
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Like other regional human rights commissions. the SACHR uill be authorized to

promote constitutional and legislation measures to promote human rights among

member states, to disseminate information on human rights among the people in the

region. and to supen,ise human rights implementation in the region.rrsimilarly to

the council of Europe Human Rights commissioner. the SAGHR n itl identify

deficiencies in the legislation and practice of member states. Although. due to

u.idespread acceptance and knouledge of intemational human rights the South Asian

states have constitutional guarantees of human rights and fundamental freedoms.

However. only Afghanistan, India. Maldives. Nepal and the Sri Lanka' have

independent functional national human rights institutions to receive and examine

complaints and to provide remedl, on human rights issues.32 Pakistan has presented a

Bill in Parliament to create a National Human Rights commission in 2005 and again

in 2008 which is passed by the parliament in April 201 I and amended in Dec 201 I but

yet to be materialized. I The inh..ent problems of these institutions are restricti'"e

mandate and implementation of the recommendations of the Commissions. The SACHR

Charter will specify that the existing human rights commissions will come within the

,, Anicle,ll - American Convention on Human Righrs, OAS Treat-v Series No 36 I14,1 UNTS I2l entered

into force l8 Jull 1978 <httP:1,'w\rw l.umn.eduftumanns,/oasinstr,lzoasScon.htm> (accessed 20 NOV

20r r).i: National Human Righrs commission. stare Human Righrs commission and Human Rights court were

established in India in pursuance to the Protection ofHuman Rights Act 1993. The National Human Rights

Commission in Nepal was established under the Act of 1997. as an independent autonomous statutory

body. Similarly the Human Rights Commission in Sri Lanka was established in March I997 under the

Human Righrs Commission Act of 1996. Maldives' Human Rights Commission is the latest addition.

created in 2003. Afghanistan lndependent Human Rights Commission was established pursuant to Bonn

Agreemenr (5 December 200I ) and on the basis of decree of the Chairman of the lnterim Administration.

June 6. 2002, and resolurion I i41',18 of Unired Nations Ceneral Assembl;- in 1993 and Paris Principles and

on rhe basis of anicle 58 of rhe Constitution of Islamic Republic of Afghanistan. and norv the Commission

is performing its activities in the areas ofpromotion. protection and monitoring ofhuman rights
rr The National Assembly in Dec 20ll Passed The National Commission for Human Rights 20ll
amendment bill which provides for the establishment of a National Commission for Human Rights.

<htrp:,/,rwww.thenews.com.pk'Toda! sPrintDetail.asp\?lD= I I I E5&Cat= li> (acce ssed 26 DEC 201 I )
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purview of the SACHR. Like the Organization for Security and Cooperation in Europe

(OSCE) which has established mechanisms termed "human dimension" to ensure that

member states adhere to the human rights and democracy obligations they have assumed

under the Charter of the OSCE. The SACHR Charter u'ill also provide a similar

mechanism based on ''human dimension'', which facilitates participating states. to

raise questions relating to the human dimension situation through an established set

of procedures, in other OSCE States.lr

The national human rights commissions can seek guidance and assistance from SACHR

for effective functioning of matters relating to Human Rights' The SACHR u'ill dra$

strength from the existing national commissions, and u'ill initiate processes to

establish national human rights commissions in member states that do not yet

possess them. The initiative for the establishment of a national human rights commission

and the supervision of the existing human rights commissions u'il[ be allocated to the

SACHR. a measure that wilI enhance the legitimacy of the of national human rights

commissions and the appointment of commissioners would be resolved by the SACHR

in consultation with the relevant member state. This is particularly significant in an

environmenl when the national human rights institutions are failing to acquire credibility-

both nationally and intemationally.i5 The SACHR shall keep an eye on the

implementation of the recommendations of the national commissions through a

reporting mechanism. There shall be a right of appeal from the national

commissions to the SACHR which mav includes a demand for intervention u'hen the

rr <hftp;,/,'*wu.osce-org/odihr/I3.197.html> (accessed 26 DEC 20l l ).
ri -Sri Lanka: Human Rights Commission Downgraded' Human Rights watch (no author given)
<htrp: ','hr*. org'englisudocsi200Ti 12118,'slanka 1758l.htm> (accessed 26 Dec 20ll).
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recommendation of the national commission is not implemented. The Charter vvill also

require that any violation must be brought into the cognizance of the concemed

national human rights commission irrespective of u'hether other opportunities for the

vindication of rights having been exhausted. Time limitations in relation to submitting

violation petitions will be set aside until the people in the region are sufficiently

famitiarized \4.ith the procedures of complaints. The SACHR Charter will promote

judicial activism in the region through public interest litigation. Therefore, affected

interested parties and indi','iduals in the form of both NGOs and individuals uill have

the right ro petition. initiatly to the national commission and then to the regional

SACHR in an appellate capacity against the violations of human rights protected in the

SACHR Charter.i6Similarly to the African Charter on Human and Peoples' Rights. The

SACHR Charter will require state parties to present every two years a report on the

tegislative or other measures relating to the rights and freedoms guaranteed by the

SACHR CharterlT. The SACHR will examine the reports and make recommendations to

member states for implementing the Charter rights. Failure to implement these

recommendations shall result in the member states being reported to the SAARC's

Council of Ministers, who shall call for explanation from the member state. incessant

non-compliance will result in a series of consequences ranging from a ''naming and

shaming" campaign to economic sanctions against offending states.

16 Similar to Anicle 44 of the American Convention on Human Rights OAS Treatv Series No 36.

ll44 UNTS l2i. entered into force lE July l978. reprinted in Basic Documents Pertaining to Human

Rights in the Inter-American System OEA.'Ser. L.Vi I1.82 doc.6 rev. I at 25 ( 1992)
t- Anicle 62 of the African Charter on Human and Peoples Rights.

<http;,'r'rl ww.achpr.org/englishi_in fo/chaner en.html > (accessed 26 Dec 201 l).

155



CONCLUSION

Since the Human rights issue has been acknowledged as an intemational concem all the

u,ay through the LN charter, UDHR and many subsequent treaties. but the main problem

lies in the enforcement and realization of these rights at the ground. The guarantee of

basic rights to all human beings equally and indiscriminately will only be meaningful. if

such rights are implemented every$here in the world u ithout an1' discrimination.

However. the diversity of cultures and values effects the realization of these rights and

n.eaken the enforcement mechanism at universal level. At the same time. politically and

economically powerful Westem Countries are trying to impose their values and standards

in the name of universality by' the use of Intemational Financia[ Institutions and some

time political force is also used to enforce the Westem style democracy and standards of

values on the other states. particularly. on the third rvorld in form ofcultural imperialism.

Therefore. there is a need of a regional mechanism which can create harmony bet*'een

these two extremes. I have discussed in chapter 2 and 3 that different regional mechanism

are working successfully in the other continents. paflicularly in Europe and providing

synchronization between the local and the universal set of values as well as providing

buttress to the cultural identities. Though South Asian states have states have guaranteed

the basic rights in constitutions. however the realization of these rights has been marred

by the political conflict and limited resource basis. The process of Globalization has

further deepened the problem and the economicalll' week countries are more susceptible

uith respect to their second and third generations rights. which ultimately aggravate and
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\\'eakened the situation of first generation rights. The aggravated conditions of the human

rights catalyze the evolution of both the intrastate and interstate conflicts. A regional

system can provide human rights based approach to the solution of the mutual conflicts to

discuss the grey areas of human rights concems and can pave the '*ay for economic and

political stability of tlre region. Some of the major advantages that South Asian

Comnrission on Human Rights (SACHR) can deliver are elaborated as follorvs:

o SACHR can help to overcome institutional and procedural shortcomings and

wealtnesses of some domestic jurisdictions and of the intemational system.

o SACHR can help to overcome lack of experience and erpenise in human rights

jurisprudence.

o SACHR can lead to more effective implementation and enforcement of human

rights norms and standards.

o SACHR can drau'on the values and concepts u'hich are integral to the religious

and intellectual traditions of South Asia.

o SACHR can address specific regional human rights problems more effectively.

o SACHR would be one of the more credible mechanisms as the moral legitimacy

would stem from being drann up by the govemments, scholars. lawyers

and civil society representatives ofthe region.

o SACHR can promote human rights based approach to the mutual conflicts.

o SACHR can pave the u'ay for the Regional Human Rights Coun in South Asia.

though. it seems excessively optimistic at this moment.
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