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Abstract

Private M ilitan ' and Securit\' C om panies are a p h en o m en o n  that has received m uch a tten tion  

in the W’ar o n  T e n o r. T h e  PAfSC’s that have been con trac ted  various militar)' and sccurit}' 

related tasks by the US have n o t only been  the fo rerunners in the list o f  the violators o f  

H um anitarian and  H um an R ights Law b u t have also been  successful in evading p rosecution  

in respect o f  the  same. '

Tlie ‘grey area’ argum ent is erroneous since the absence o f  legal rules does no t d en o te

the absence o f  legal principles also. E v e n  i f  it is asserted that the law  does no t address

private con trac to rs, they d o  n o t escape the  fold the principles underlying In ternational

H um anitarian and  H um an R ights Law. T h e  legal regim e established by IH L  rests o n  the

cardinal principles o f  d icho tom y and integrality. Thus, since there can b e  n o  third categor)'

o f  persons, PM SC ’s w’ou ld  e ither be labeled as civilians o r  com batants and thereafter be

subjected to  the  p ro \is io n s  o f  law relevant to  the said classes o f  persons. M oreover, the

principle o f  integrality' rules o u t the possibility o f  legal vacuum s altogether. In  case o f  hu m an

rights obligations, since they becom e em b o d ied  in to  dom estic  laws PM SC ’s are required  to

abide by them . Also the dut)' o f  enforcing IH R L  is vested  w ith  the state w hich m ust ensu re

that private con trac to rs u n d e r its jurisdiction o r  contro l do  n o t contravene it. T h e  outlaw ed

actions o f  the private con trac to rs do n o t entail responsibility for them  alone but may also 

ft.
trigger responsibility o f  the  state and the ir superiors. T h is  depends o f  a variet)' o f  fac to rs 

such as, functioning in the  capacit}- o f  agents o f  state, being incorporated  in to  the arm y, 

acting as de facto organs o f  state, endo rsem en t o f  their actions by the state etc.

The controversial incidents occurring at the hands o f  o r  against PM SC’s have evidenced 

the inaction o f  the host and  sending sta tes in  the m atter. T his inaction, in  respect o f  h o s t

iv



states has been caused by laws acting as a bar to their jurisdiction, w hile inaction on p a rt o f  

sending state owes m ainly  to  lack o f  political w illingness, lack o f  p ro p e r infrastructure and 

funds fo r carrying o u t  necessar)’ investigations.

N evertheless, th e  existing laws, tho u g h  fragm entary, do cover m o st if no t all o f  the 

PM SC’s rendering services to the U n ited  States. A d o p tio n  o f  a n ew  purposive set o f  laws 

specifically aimed at addressing  PIvISC’s appears to  be the m ost effective soludon. M oreover, 

host state laws can a lso  be successfully em ployed to  prosecute  and  p un ish  the violations o f  

the law  by PM SC’s.
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Reliance o n  private en trep reneu rs during  arm ed conflicts is hardlv a new  phenom enon. 

However, the  increasing involvem ent o f  PM SC ’s in arm ed  conflict situations over the past 

decade has n o t only given rise to  legal concerns as to  th e  status and accountabilit}^ o f  all 

stake holders o f  this “p riv ad zed ” w ar b u t also calls o u t fo r developing a system aim ed at 

regulating the  sam e.

1.1 Significance of the Research

The n o tio n  o f  a n a tio n  state as w e know  it today, w hich extends to the “raising, 

maintaining, an d  using m ilitary forces” developed p o s t the  treaty o f  W estphalia.' In  this 

context H an s  M orgenthau  asserted th a t sovereignt}' m e a n t a “centralized power th a t 

exercised its law’m aking an d  law -enforcing authorit)- w ith in  a certain territor}-” .’ In  the 

estim ation o f  J»fax VC’eber it  w as a “hum an communit}’ th a t successfully claims the m onopoly  

o f  the legidm ate use o f  physical force w ith in  a given territo ry” .̂

Wliile ever}’ state possesses the in h eren t right o f  re so rtin g  to force fo r the purpose o f  

quelling o p p o sitio n  posed  by belligerents w ithin its ow n territory, use o f  force by one state 

against an o th er, is subject to  restricdons'* enshrined in th e  U N  Charter. T his study how ever

1. IN T R O D U C T IO N

’ Da\-id, Isenberg, Shadow Fonv: Private Security Contractors in Irac] (USA: Praeger Securin- International, 
2009), 1.
- “Fking Identit)-, Fabricating Space; Sovereignty and Territoriality after the Cold W ar”, Timothy W. Luke, 
accessed Februan' 29, 2012 <  h ttp :/ /wwAv.cddc.v t.edu/tim /tim s/T im 382.htm  >.

2 Kyle, M. Ballard, Tlie Privatization o f Militar)- Affairs: A Historical Look into the E%’olution o f  the 
Pri\-ate Militat)- Industr}-, in. Private M ilituiy and Seatri^ Companies: Chances, Problems, Pi^'alls and Prospects, eds. 
Thomas Jager, Gerhard Kummel (Netherlands: VS ^’̂ etlag, 2007), 37.
■* Article 2(4) o f  the UN charter states that. “All Members shall refrain in their international relations from 
the threat o r use o f  force against the territorial integrit)- or political independence o f  any stare, or in any 
other manner inconsistent wnth the Purposes o f  the United Nations.”

http://wwAv.cddc.vt.edu/tim/tims/Tim382.htm


is no t concerned  w ith dw elling upon  th e  questions o f  legalit}' o f  the use o f  force ra th e r  it 

focuses m ore  on  the law applicable du ring  arm ed  conflict.

T he law o f  w ar o r In ternadonal H um anitarian  Law is a com plex se t o f  rules placing 

restrictions on  the use o f  v io lence in w arU m e w ith a view  to  limit the effects o f  w ar. I t  is 

based on a set o f  fundam ental principles^ w hich  have been considered as being  “elementary' 

considerauons o f  hum anit\' by the In te rn ad o n a l Court o f ju s d c e  in the C o rfu  C hannel case 

and fundam ental general princip les o f  hum anitarian  law  in the Case concern in g  Militar)- and 

Paramilitar)' Activities in an d  against N icarag u a” . Tliey are binding u n d e r all circum stances 

and no derogation  is ever perm issible.

In  principle, the persons p ro tec ted  by  In ternational H um anitarian L aw  (IH L) are broadly 

divided in to  tw o classes i.e. Civilians a n d  Prisoners o f  war.^ N evertheless, it has been 

attem pted tim e and  again to  create such  w holly fictional and  novel categories o f  persons 

w hich seem ingly do n o t fall u nder th e  previously sta ted  categories and  are thereby  

considered as n o t being co v ered  by the law. In  short, thev are argued as b e in g  the grey areas 

o f  the law.

This idea, o f  there being  a vacuum  in  th e  law finds itself em bodied  in  the  no tio n s o f  

private military and  securit)- com panies (PM SC ’s). As stated  earlier, the  p h en o m en o n  o f  

PM SC’s isn ’t recent in its origin. VC'hat is n o tew o rth y  how 'ever is that the p rac tice  o f  engaging 

PM SC’s w hich was previously associated w ith  candid mercenary-’ activity, has o f  late taken 

the shape o f  professional com panies w’hich  openly m arket their ser\-ices. T raditionally

 ̂ Hans-Peter Gasser, Inleniationa! humanitarian bw  and t!)e protection of war victims, available ar, 
<hrtp://\vw\v.icrc.org/\veb/eng/siteeng0.n5F/htm l/57T^[93> accessed August 6, 2010.

IHL, being the corpus o f  law applicable during armed conflict, prorecrs persons no t o r no longer taking 
part in hostilities. Such persons cannot be made the object o f arrack.
' Conway H. Hinderson, Understandinglnternational'lMW (Singapore: VCHey-BIackwell, 2l}10), 50.



speaking, there  exist differences betw een p rivate  militar}- and  private security- com panies. 

How ever, w ith  regard to  in ternational H um anitarian  law, the lim it betw een these concepts is 

no t as clearly delineated as m ight appear.”

The term  PM SC has been  intentionally co in ed  so as to  cover all com panies regardless o f  

the fom i o f  ser\'ice, w hether militar)- o r securit)' being p rov ided  by them .’

The criterion  distinguishing civilians fro m  com batan ts is found  in article 4 o f  the III  rd  

G eneva C onvention . By lading dow n requisite  criteria fo r conferral o f  P riso n er o f  war sta tus, 

the article by  exclusion recognizes all p e rso n s  n o t fulfilling tHe same, as be ing  civilians i.e. 

persons w h o  d o  n o t take p a rt in hostilides. T h e  sam e can b e  extended to  th e  personnel o f  

PM SC’s in so far as they shou ld  be considered  civilians “ till such time th a t they take d irect 

participadon in hostilities” and  thereby lose p ro tecd o n . T his sounds sim ple enough, bu t only 

in theor)-. T h e  factual realit\- o f  the m a tte r is that, the m em bers o f  P M S C ’s deployed in 

conflict reg ions often fm d them selves in  the  m idst o f  an arm ed c o n fro n tad o n ." ’ 

Furtherm ore, certain acts w h ich  these private com panies are expressly w arran ted  to  carr\- o u t 

may be considered  as d irect pardcipadon  in  hostilities. T h is  raises a n u m b e r o f  questions 

regarding th e  fundam ental distinction  betw een  ci\-ilians and  com batants th a t lies at the co re  

o f  In ternational H um anitarian  Law. I t will b e  possible to  m o v e  forth, only a fte r the status o f  

such persons is cleared.

 ̂ Emauela Chiara Gillard, Business Goes to W a r Private Militar\-/Securit}- Companies and International 
Humanitarian Law”, International Kei’iew o f the Ked Cross 763 (2006): 527-528.

’ Ibid. Tlie audior futher argues that, “it is no t the label given to a pardcular part)- that determines its 
responsibilities but rather it is the nature o f the atti\nties they undertake”.

Nils Melzer, Interpretive Guidance on the Notion o f Dired Participation in Hostilities, available at: 
<hrtp://\v\\w .icrc.org/\V eh/Eng/sireeng0.nsf/htm laU /p0990/SFile/TC Rr 002 0 9 9 0 .P n F > accessed 
August 3, 2010.



Tliis seldom  trodden  pa th  then  takes a tu rn  in to  grim m er realms, in so  far as the 

regulation o f  P M S C ’s rem ains the biggest question  mark. T o  say that in ternational law 

provides no answ ers as to the rights and obligations o f  the PNLSC’s and o f  the states w ould 

n o t be free from  error. H ow ever, there, “exist p roblem s o f  im plem entadon  due to the 

unwillingness o r  inabilit)’ o f  ri^e states to and  o th e r  parties to uph o ld  the rules in pracdcc” ." 

T h e  crcvasses in  im p lem en tadon  o f  the ex isung  laws have been obviated o n  num erous 

occasions. T he engagem ent o f  P M S C ’s in conflict ridden  zones is bound  to lead to instances 

o f  IH L  violadons by o r  in respect o f  these p rivate  c o n tr a c to r s .T h u s ,  the p ro p o sed  study is 

an endeavor to  ascertain the laws reguladng P M S C ’s in a m annerTvhich leaves n o  ro o m  for 

doubt. ^

In  the afterm ath  o f  the w ar o n  terrorism  and  the increased involvem ent o f  pri%'ate 

militar)^ and securit}’ contractors in  Iraq  and  A fghanistan , there  have been efforts undertaken 

in the in tem adonal arena to  address the situation . N otab le  am ong  the initiatives taken 

tow ards regulating PM SC’s, thus far, is d ie  “M ontreux  D o cu m en t” ’̂  o f  2008. This 

docum ent, d iough  a step in the righ t direction, d o e sn ’t how ever create anv legal obligations.

A lthough a lo t has been said and w ritten  ab o u t PM SC ’s, their status, rights and 

obligations u n d er in ternational law  yet, in totalit)-, this literature provides m ainly theoretical 

answ ers to the controversial issue pertain ing to  the  actions o f  PM SC ’s. D espite their ra ther 

revolting record , the  PIvISC’s are tu rn ing  in to  a force to  be reck o n ed  with. T h ey  continue to

** “Involvement o f  Private Contractors in Armed Conflict: Implicadons iinder International Humanitarian 
Law”, Alexandre Faite, accessed August 3, 2010
<hLtp://w\\^v.icrc-org/u-eh/eng/siteeng0.nsf/htmlall/pmc-article-310804?npendnctimpnf>.

Jeremy Schahill, B/uckivater The rise oj the II 'orld's Afoj/ PoivetjulMeixeiiury y\n>!y (New York: Nation Books 
2007), 8. - - .

“It is the product o f  an initiative launched cooperatively by the Government o f Switzerland and the 
Intemational Committee o f the Red Cross.”



flex their wings in  the conflict ridden  Iraq and  A fghanistan , and  their o ft denied presence 

and covert activities in the volatile Pakistani backdrop  arc also areas w hich deser\'e  attention.

T herefore, th is research, will ven ture  in to  p rovid ing  w orkable soluuons fo r the 

tribulations su rround ing  the P M S C ’s while analyzing cautiously their activities in Iraq, 

A fghanistan and  as o f  late, Pakistan.

Furtherm ore, th e  literature available, speaks only  o f  the situation  from  the perspecdve o f  

In ternational H um anitarian  Law. T h o u g h  discussion on  the p rospects  o f  applicabilit)' o f  

International H iim an  rights L aw  to  PM SC ’s is n o t  a novel co n cep t in itself, discussions on 

this issue have surprisingly been  scan t and  insufficient.



2. EVOLUTION OF THE IDEA OF PRIVATE MILITARY 

CONTRACTORS

Tliis part o f  the research  casts a glance at the evolu tion  o f  p rivate  militan- and  securit}- 

contractors over the years and addresses the controversies su rround ing  the status accorded 

to  the  sam e under In ternational Law.

2.1 The Dawn, D em ise and Rebirth o f Military Privatization

T he plague o f  private militar}- en trepreneursh ip  has recurred. It w o u ld n ’t be w ithou t fault to 

assert that, militar}- en trep reneu rsh ip  and  privatization  o f  w ar are p h en o m en o n s th a t have 

taken the w orld by surprise. T he w idespread  general assum ption th a t w arfare falls exclusively 

in to  the dom ain o f  a “ sta te” is n o t free from  erro r. A n  analysis o f  the pages o f  history 

evidences varying tren d s as regards the  involvem ent o f  private contractors. WTiether in the 

form  o f  “M ercenaries, soldiers o f  fortune, and  private arm ies”  their existence runs 

sim ultaneous to th a t o f  w ar itself.’’*

B efore the conclusion  o f  the P eace o f  W estphalia’" o f  1648, the  practice o f  ren ting  out 

armies was no t u ncom m on .'^  T h e  treat)- how ever, w as instrum ental in bringing ab o u t the 

dow nfall o f  the flourish ing  industry o f  private con trac to rs o f  w ar, b u t thrusting m atters o f  

militar)' and  security- in to  the exclusive dom ain o f  the state.’’ T h o u g h  discussions o n  the

“Individuals, communities, societies o r states tliat were unable to secure territory, propert)-, o r engage 
in war, resorted to the practice o f hiring soldiers and armed contingents” See; Fred Schreier and Marina 
Capanru, Privatising Securi^': Lmu>, Practice and Govemunce o f Private M ilifaiy and Security Companies (Geneva; 
Geneva Centre for Democratic Control o f  Armed Forces, 2005), 13.

Available at: <hrtp ://avalon .law-vale.edu/17th cenmr\7westphal.asp>  (last accessed, 20-12-10).

Tlie prime example o f  which was Wallensteiji’s militia with a strength o f  120,000 soldiers. See; 
Benedict Sheehy, Jackson Maogoto, \  irginia Newell, ]^gal Controloj the Private ?^li/itaty Corporation (United 
Kingdom: Palgrave Macmill;ui, 2009), 11.

'■  Ibid.



notions o f  PM F’s considerjibly gained  m om entum  in the afterm ath  o f  the 9-11 and the 

Global W'ar on terror, P M F ’s are a p h en o m en o n  w h o se  existence can be traced back to the 

post w orld w ar II se td n g .'” Toda)’, h is to r\ ' seem s to  b e  rcpeadng itse lf  as things have taken a 

turn back to post W estphalian  setting, w ith  the functions pertain ing to  militarj- and securit)^ 

shifdng from  die hold  o f  the  state to  th e  clutches o f  th e  private contractors.'^

W'ith reference to  the global w ar o n  terror, the private con trac to rs operating  in Iraq  w ho 

by 2010 w ere approxim ately 30,000 iii all have spurred  a lo t o f  d ebate  am ong the various 

stakeholders o f  the n a tu re  o f  their invo lvem en t in situations o f  arm ed  conflict.^’

A lthough private con trac to rs h ad  b een  involved in  the W oT  since the  beginning, they 

cam e in to  the in ternational lim elight by  2004 owing to  tw o incidents i.e. the bm tal m urder o f  

Blackwater contractors in Fallujah an d  the  torture and  detainee abuse a t A b u  G hraib.'* O n ce  

the activities o f  the p rivate  con trac to rs  cam e u n d er the scrutiny o f  the international 

com m unit)', the serious problem s associate w ith their participation  in  arm ed conflict 

situations also came to  light.

2.2 Applicability of IHL

Schreier and Caparini, i'aw/7' '̂, 13.

Ibid, the author further points out that “T he recent wars in Bosnia, Sierra Leone, Kosovo, Afghanistan, 
and Iraq were all fought with help o f  ci\ili;ui contractors. They are similarly key players in the aftermath o f 
the war in Iraq -  in the securing o f  peace and the reconstitution or reform o f  state securit)- institutions.”

Lindsey Cameron, “N ew  standards for and by private militar\- companies?”, in Kon state actors as 
standard setters, ed. Anne Peters et al (New York: Cambridge Universit}- Press, 2009), 113.

Ibid, 114-115.



Hans-Peter Gasser defined International Humanitarian Law as:

‘T h e  w hole o f  the international conventional o r customac}- rules, w h ich  are specificallv 

intended to  regulate hum anitarian problem s arising directly from  eidier in ternational o r non- 

internadonal armed conflicts, and w hich  restrict, fo r hum anitarian reasons, the right o f  

pardes to  the conflict to  use means and m ethods o f  w arfare o f  their choice and to  protect 

people and objects affected by the conflict.”^

This theoretical defin ition  specifies th e  situations covered  by IH L . T h u s  w henever and 

w herever there  arises a situation  o f  a rm ed  conflict, IH L  com es in to  opera tion . It m u st be 

borne in  m ind  that the  ser\'ices o f  p riva te  military’ contractors are  called fo r in  an 

environm ent o f  arm ed conflict w h e th e r in ternational o r  internal. T h e ir  presence in such  a 

situation o ften  puts them  face to  face w ith  those p ro tec ted  by IHL""^ an d  therefore, calls for 

an assessm ent o f  the status o f  such p e rso n s  under hum anitarian  law .̂ I t  necessarily follows 

that, m em bers o f  PM C ’s operating  in  conflict areas are subject to  and  b o und  by  the 

principles o f  IH L.

— “Following law studies at tlie University' o f  Zurich and H ar\'ard Law School, he worked as D eput\' 
Secretar}--General o f  the Swiss Science Council. H e joined the ICRC in 1970 and was posted for two years 
in the Middle East, first as a delegate and then as deputj- head o f  delegation. In  1977 he was appointed 
head o f the ICRC’s Legal Division and from  1983 to 1995 was senior legal advisor to die ICRC, 
responsible in particular for prom oting ratification o f the 1977 Protocols additional to the Geneva 
Conventions. Alongside his professional duties, he has published vanous articles and given lectures at 
numerous uruversides. His expose entitled Intem adonal Humanitarian Liw: A n Introduction, which has 
been translated into several languages, has given countless students and practitioners their first insight into 
this branch o f  law.” Available at <  h ttp ://w w u ’.icrc.org/enp^/resources/docum ents/m isc/57irm c.htm  > 
accessed Febmar)’ 26, 2012.

Gasser, Hans-Peter, Inlernalional Hiimanitarian haxv - A n  introduction, in: H A U C  (Hans), Yhimanity for all 
(Geneva; Hent}- D unant Institute, 1993) 509.

Gillard, “Business Goes to 'X’ar” , 527.

http://wwu%e2%80%99.icrc.org/enp%5e/resources/documents/misc/57irmc.htm


N evertheless, the position  o f  the PJvIC’s and  their personnel is no t straightforward."^ I t is 

o ften stated  on  various forum s that P M C ’s d o  no t have any status under In ternational law. I f  

the reports appearing in the  m edia as the  operations being  carried ou t by the  PM SC’s are  to 

be believed, then it w ould  m ean  that P M S C ’s operate in a legal vacuum .’'̂  This assertion  

how ever is m isleading since non-sta te  ac to rs  are bound  by IH L  during an arm ed conflic t if  

diey are parties to the conflict. C onsequently , “ the private com panies m ay n o t be, bu t the ir 

employees as individuals, depend ing  o n  the ir particular roles, are m ore  likely to  fall u n d er 

IH L  rules.”"'

2.3 Private Military and Security Companies; Mercenaries with a N ew  

Name?

The m ost fundam ental m istake m ake w ith  reference to  private militar}' and securiry 

com panies (PM SC’s) is to  equate them  w id i m ercenaries. T his section, by highlighting the 

difference betw een the tw o concludes th a t private con trac to rs though sim ilar to  m ercenaries 

in som e aspects, bu t in all are a distinct category’ o f  persons.

2.3.1 The Common M isconception

-=> D a\id  Isenberg argues that “ tn in g  to apply IH L  to private contractors is often extremely difficult; 
according to him it is fitting a square PMC into a round IHL” for further details see; 
< hrrp://ci\nliimcontractors.\vordpress-Com/201Q/05/07/can-pmcs-find-rheir-iliI-groQve/> accessed 
Februar)' 29, 2012.

Emauela Chiara Gillard, “Business Goes to W ar” , 527-528.

■' /CRC, Contemporary challenges to JHL^ — Privatit;ation o f war. overi>ieii>. See online at: 
<http:/Av\\w.icrc.org/eng/\var-and-l.nv/conremponm--challenges-for-ihl/privatizarion-\var/over\-iew- 
privarizarion.htm> (last accessed 18-12-10).



“ It is a n a tio n ’s hiring o f  peop le  o ther th an  tlieir ow n coun tiym en  to pick  up  their w eapons 

to  fight on  the ir behalt^’. Tliis is a genera l definition o t  m erccnarism  given by, D av id  

Isenberg'^ in his book  S hadow  Force.

Tlie te rm  mercenar)^ has to a large ex ten t suffered great misuse. ‘"W 'henever an arm ed 

opposition m o v em en t arises against a particu lar cause, the adversar)- is im m ediately defined  

as a m ercenar} ” .^’ A  discussion on  the te rm  mercenar}' at this p o in t seem s ra ther apt, since 

m ore o ften  than  not; PM SC ’s are referred  to  as m ercenaries.

In  a strictly legal sense, the  term  m ercenar)- is construed  narrowly u n d e r IH L  ow ing ter 

w hich a large chunk o f  the m em bers o f  v a rious PNIC’s, i f  n o t all, w ould con tinue  to rem ain 

outside its fold.

2.3.2 The Legal Definition of Mercenary

T he in terchangeable use o f  the  term s m ercenar}- and PM SC ’s, call ou t fo r the  form er to  be 

elucidated in the  light o f  IH L . In  co m m o n  parlance, a mercenary- is a p e rso n  w ho “ser\*es 

merely for w ages” a n d /o r  a soldier w h o  is h ired in to  a foreign service.^' T he O x fo rd

Da\4d, Isenberg, Shadow Forve: Private Security Contractors in Iraa (USA: Praeger Securit\^ International 
2009), 5.

“D a\id  Isenberg is the author o f  the book Shadow Force: Private Security Contractors in Iracj. His blog is The 
PMSC Obser\-er. He wrote the "D ogs o f  War" weekly column fo rU P I from 2008 to  2009. During 2009 
he ran the Noru-egian Initmcive on  Small Arm s Transfers project at the International Peace Research 
Institute, Oslo. In  2011 he testiGed before Congress on labor traftlcking by a KBR subcontractor. His 
aftiliations include the Straus Military' Reform Project, Caro Instimte, and the Independent Instimte. H e is 
a US Na\T veteran. Available at <  http:/Avavw.hufftngtonpost.com/david-isenberp >  accessed Febrviar\' 
26,2012.

Article 47, Protocol Additional to die Geneva Conventions o f  12 August 1949, and relating to die 
Protection o f  \'ictim s o f International Armed Conflicts (Protocol I), 8 June 1977, Commentar}- available 
at < hLrr>://\v\v\v.icrc.org/ihl.nsf/COM/470-750057?OpenDocumenf > (last accessed 22-12-10).

Cameron, N ew  standards for and by private militar\- companies?, 123-124.
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Essential D ic tionar)' o t the U S  Miiitan^ defines mercenary- sim ply as “a professional soldier 

h ired to sen 'c  in a foreign arm y” .^'

N onetheless, lawyers and  governm ents seeking to regulate these com panies m ust look to 

the legal m eaning  o f  the te rm /^  T lie A dditional P ro toco l I to  the G eneva C onventions in 

Article 47 p rov ides six criteria w hich m ust be cum ulatively p resen t in o rd er fo r any person  

to  qualify as a m ercenar\^ I t has been argued by com m enta to rs on  IH L  tim e and  again, that 

the conditions se t fo rth  in the  article are so  s tringen t in nature^'’ th a t the  no tio n  o f  mercenar\^ 

has becom e practically  fictional.

In  addition to  the afo re  sta ted  article, there  exist tw o specific conventions on 

mercenaries i.e. th e  1977 O rgan iza tion  o f  A frican  Unit}' C onven tion  for the E lim ination o f  

M ercenarism in  A frica”^  an d  the  “ 1989 U n ited  N ations In ternational Conv^ention against 

the R ecruitm ent, U se, F inancing  and T ra in ing  o f  M ercenaries”^^ T he ob jec t o f  b o th

2'’ A recent defuiition happens to  be, “mercenaries are indi\nduals wlio fight for financial gain in foreign 
wars; they are primarily used by armed groups and occasionally by goveriunents” see: Schreier and 
Caparini, Vrivati^n^Securi^^ 15.

Lindsej Cameron, Trivate Military Companies: their Status under International Humanitarian Law and 
Its Impact on T heir Regulation” , International Rei’ieiv o f the ?>ed Cross 763 (2006):577.

^  Article 47 o f  the Additional P rotocol I to the G eneva Conventions o f  1949 states, “^[ercena^es:_l. A 
mercenar}- shall n o t have the right to  be a com batant o r a prisoner o f  war. 2.A mercenary- is any person 
who. (a) is specially r e c i t e d  locally o r abroad in order to  fight in an armed conflict; (b) does, in fact, take 
a direct part in the hostilities; (c) is motivated to take part in the hostilities essentially by the desire for 
private gain and, in fact, is promised, by or on behalf o f  a Part\- to the conflict, material compensation 
substantiiilly in excess o f  that prom ised or paid to com batants o f similar ranks and functions in the armed 
forces o f that Parr>-; (d) is neidier a national o f  a Part)- to the conflict no r a resident o f  territor)^ controlled 
by a Part)- to the conflict; (e) is n o t a member o f  the armed forces o f  a Part)- to the conflict; and (Q has 
no t been sent by a State which is no t a Part)- to the conflict on official dur\- as a m em ber o f  its amied 
forces.”

3=’ Cameron, N ew  Standards for and By Private Militan- Companies, 125.

Available online at: <hrtp://^vv\:w-africa unlon-org/official documenrs/Trentips %20Cnnvpnftnn^ 
”/o20Protocols/Convention on Mercenaries.pdf>  (last accessed, 19-12-10).

AvaiLible at: <  htrp:/A vw w .un.org/docum ents/ga/res/44/a44rO .U .hfm  > (last accessed 19-12-10).
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conventions is to , “prohibit th e  use o f  m ercenaries and to  criminalize bo th  recourse to 

m ercenaries and  participation  in hostilities as a m ercenary ”

O n  the o th e r hand , being a mercenat)^ is n o t considered as am ounting to a violation o f  

IFiL, thus in o th e r  w ords th e re  is no  d isdnct THL crime o f  “m ercenarism ” .̂ '̂  Since IH L  

tackles the issue from  a d itfe rcn t angle, its focus is d irec ted  tow ards the  status to be 

accorded to such  persons u p o n  capture, instead o f  placing any  kind o f  ban on  their use o r 

declaring their acdvides outlawed."'^*

A United N a tio n s  C om m ission on H um an  Rights (U N C H R ) w orking g roup  on  the use 

o f  m ercenaries, established in 2005, co n c lu d e d . that so m e private securit)^ com panies 

operadng in zones o f  arm ed conflic t are engaging in “new  fo rm s o f  m ercenarism .”^' It w en t 

on to  draft the “ In tem ad o n al C o n vendon  o n  the  R egulation, O versight and M onitoring o f  

P rivate MiUtar\’ and  Securit}’ C om panies” "̂ w hich  affirm s the v iew  PM C ’s despite  possessing 

characteristics associated w ith m ercenarism  are indeed  separate and  disdnct from  them , and  

call ou t for regulation .

2.3.3 Factors D istinguishing PMC’s Ftoiii Mercenaries

^  Emauela Chiara Gillard^ “Business Goes to W at: Private Milit;m-/Securir}- Companies and 
International Humanitarian Law'”, International Kevieiv o f the Red Crossl62i (2006): 560-561.

Cameroon, “New Standards Tor and By Private M ihtaty Companies", 126.

^«Ibid.

■" Private Security' Contractors in Iraq and Afghanistan; Legal Issues, Congressional Research Ser\ice, 
available at: < http://w \v^v.fas.org/sgp/crs/natsec/R 40991.pdf > (last accessed, 24-12-10).

Available at: < h tfp ://m gim o.n.i/filcs/121626/draft.pdf > (lust accessed, 24-12-10).
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T he term  private military' com pany  (PMC) does n o t exist w ith in  any curren t international 

legislation or c o n v e n tio n /’ T h u s at present, there  is no  stan d ard  definition'”  o f  the term 

P^vIC which may ser\*e the p u rp o se  o f  a yardstick against w hich the various private militar)^ 

contractors m ust be considered  in  o rd e r to qualify as P M C ’s. T lie  nearest com parable term  is 

that o f  mercenary-, w hich  is defin ed  in Article 47 o f  the 1977 P ro to co l 1 A dditional to the 

G eneva C onvendons o f  1 9 4 9 /’ In  this respect, “ the  key conceptual distinction lies in PM C s’ 

reso rt to  legitimate force: on  w h o se  beha lf is th a t reso rt undertaken , and is it undertaken for 

the state, a public g o o d , o r for p riv a te  gain?”'^

2.3.3.1 The Objective T est o f  Distinction

F o r PM SC’s to be considered  m ercenaries, the test is simple. I f  they fiilfill the  criteria laid 

dow n  in A P  I o r  the  relevant co n v en d o n s , they w ould  be considered  m ercenaries. H ow ever, 

as stated earlier, these  cond itions are  notoriously difficult to fulfill. In  order to grasp the crux 

o f  the m atter, it is essential to  disam biguate PM SC ’s in the fo llow ing m anner so  that they 

may be tested against the  th resho ld  o f  article 47.

PMC has been defined as “a registered ci%ilian company that specializes in the pronsion  o f  contract 
milirar)- training (instruction and simulation programs), milirar\- support operations (logistic support), 
operational capabilities (Special Forces ad\-isors, command and control, communications, and intelligence 
functions), and /o r militar)’ equipment, to  legitimate domestic and foreign entities” See: Schreier and 
Caparim, Privatising Securi^, 18.

■w Ibid.

Major S. Goddard, “The Private Militar\- Company: A Legitimate Intem ational Entit}* within Modem 
Conflict” (Master diss., F ort Leavenworth Kansas, 2001).

Christopher Kinse)-, Corporate Soldiers and Internationa! Seairit)': The rise o f Private Military Companies. (USA: 
Routledge Press, 2006), 8.
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First and forem ost, it the m em bers o f  the P M S C ’s are in co rp o ra ted  in to  the arm ed 

forces o f  the state part}- to  the c o n f l ic t / ' it w ould  render article 47 o f  the p ro toco l 

inapplicable owing to  the  non-com pliance w ith cond iuon  (e) o f  sub ardcle  2.

Furtherm ore, in o rd e r to  qualify as a mercenar}-, condition (a) o f  the stated ardcle 

requires that the person  direcdy pardcipates in hosdlides. In  the case o f  P M C ’s how ever, the 

ser\'ices being provided w ould  seldom  b e  considered as am oundng  to  direct pardcipation in 

hosdlides. E ven  in those  cases w here they do, the  use o f  force is unlikely to  have been 

expressly envisaged at the tim e o f  hiring, as required in condidon  (a).''^ I t  has been seen that 

hosdle acts undertaken by the p erso n n el o f  PM SC ’s are usually in reacdon to  changing 

realides o n  the ground.

Lastly, the nadonalitv' cond idon  o f  A rdcle 47 requires that the  p e rso n  in question , “is 

neither a national o f  a part)- to  the con flic t n o r  a res id en t o f  territory’ contro lled  by a part)* to 

the conflict.” H ow ever, in  the co n tem p o rary  conflicts o f  today, w here  PM SC’s are m ost 

active, they employ persons w ho  are  usually nationals o f  states part}^ to  the conflict. 

Furtherm ore, by discrim inating on  th e  basis o f  nationalit\' alone, th is requirem ent seem s to 

be ra ther arbitrar}’ in nature."*'  ̂ This research  how^ever, isn ’t concerned  w ith analyzing the 

discriminator)- nature o f  the nationalit)- requirem ent o f  a mercenary’.

GilJard, Business Goes to  War, 568.

Ibid, 567. An Example with reference to  Iraq would be if  two members o f  the same PMSC, one Iraqi 
and the other Nepali are employed to cart}- out identical duties, then owing to the operation o f  the 
nationality- requirement, the Nepali contractor might end up being bl^eled a mercenar)-.

Ibid, 568.
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'JThe focus o f  all the said instrum ents relevant to m ercenaries, in o n  natural personalit}' as 

opposed  to  legal personalit)', “ therefore it  is the em ployees o f  P M C s/P S C s w ho m u st fulfill 

the conditions and  no t the  com panies.”^’

T o  sum  it up, though  the  m em bers form ing p a rt o f  a PMC m ay  be confused  with 

m ercenaries because o f  being ^'motivated to take part in the hostilities essentially hj the desire for  

private oa iii...’̂ ')-Qi, a closer look at th em  show s that they, m ore often th an  n o t, are unab le  to 

meet all six o f  the p rescribed  cond idons an d  hence fail to qualify as m ercenaries.

2.3.3.2 The Subjective T est o f Distinction

From  a subjecdve s tan d p o in t there ex ist quite a few reasons ow ing to  w hich sta tes are 

unwilling to  equate P M C ’s w ith  m ercenaries. T lie reasons are practical, political o r  econom ic. 

The basic argum ent is tha t, PM C s d iffe r from  m ercenaries since they are h ired  by 

governm ents and  corpora tions, ostensib ly  to prov ide militar)' an d  securit}- ser\’ices.''" 

M ercenaries how ever, are h ired bv n o n -s ta te  arm ed  groups, aim ing to  underm ine  the 

consum tional o rder o f  states.^’

Secondly, it is asserted  th a t basic a im  behind defining a m ercenarj- was Kvofold, i.e. 

identification and  deterrence, the catch  how ever is that, it is only w ith  regard  to  individual 

actors. H ow ever, m uch has changed since the term  m ercenar)’ was defined . Today, priv^ate 

militar}- en trepreneursh ip  has devolved fro m  the individual unto  co rpo ra tions: T hus, ow ing

Ibid,

Article 47 o f ilie Additional Protocol I to the Geneva Conventions o f  1949, text avaikble at: 
< hrrp://w'w\v.icrc.org/ihl.nsf/\X'ehART/470-750057?OpenDocuinenr > (last accessed, 24-12-10).

Schreier and Caparini, Privati::^ti^Seairity, 20.

5 ’  Ihid.



to  the co rpo ra te  packaging o f  PM C ’s s ta tes arc unable o r  unwilling to  make direct 

com parisons betw een  the individual m ercenary  and the co rporate

Pardy fo r econom ic reasons, bu t o ften  also  for dieir language abilit)’ o r  know ledge o f  

local cond iuons, culm re, and  custom s, m any w este rn  PM Cs also hire host countr} ' nadonals.

M oreover a second reason is that the hallm ark  o f  a m ercenary , “com bat fo r sale” is n o t a 

hallmark shared  by majorit)- o f  P M C ’s . T h e y  argue th a t their em ploym ent can be a 

stabilizing influence for legidm ate foreign governm ents and  n o t the destabilizing influence 

d iat is widely connected  w ith  the tradiuonal m ercenar)- paradigm."*'

A third reason  is that the  refined m ark eu n g , sophisdcated  lobb}ing, an d  professional 

business p racdces o f  m o d em  PM C s lend th e m  credibilit)- and  encourages sta tes to  treat th em  

differendy fro m  mercenaries.^*^ Lastly, e co n o m ic  rationalism  and  the trend  tow ard  policies 

that seek to  increase efficiency in the public sec to r through the in troduction  o f  private sec to r 

com petition are also relevant.^'’

2.3.4 Consequences o f  the Distinction

T o  say that the  private m ilitar)' con trac to rs o f  today are d ifferen t from  the  m ercenaries o f  

the yester years w ould  m ean  th a t they are n o t  to  be governed  by the rules perta in ing  to  the 

latter. T hus, the  customar)- ru le that m ercenaries do n o t have the right to  com batan t o r

^  Sheeh\', Muogoto and Newell, higal Control ojthe I^rivate Military Corporjtion, 29.

Schreier and Caparini, Privatit^ing Seatrity, 2 1.

^  Sheehy, Maogoto and Newell, Control o f the Prieate Military Corporation. 29. 

Goddard, Tlie Private Militar}- Company.

Sheeh}-, Maogoto and Newell, Legal Control o f the Private Military Corporation, 29. 

5'̂  m 3 0 .
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prisoner-of-w ar status applies only to  th o se  persons fulfilling the  cond itions set fo rth  in the 

definition o f  a mercenar}- in Article 47 o f  A dditional P ro to co l I.

M ercenaries are n o t entitled to PO \X ’ status and  thus canno t claim  it as a m atter o f  right. 

States are free to g ran t p risoner-of-w ar status to  a mercenar)- o r  w ithhold it, b u t the 

m ercenar)' has no  rig h t to  claim such  status as a defense against p ro secu tio n /’*' IT ius the 

distinguishing PM C s. fro m  m ercenaries leads to th e  conclusion th a t the rights and  duties 

IH L  enjoins u p o n  P M C s from  m ercenaries var)’ from  tliose g ran ted  to m ercenaries. 

M ercenaries do  n o t have the right to  participate in  hostilities and  thus are liable to  be 

prosecuted for having  taken  up arm s.

T he legal situation o f  m em bers o f  PM SC’s m ay vary  from  case to case. Tlney m ay in 

certain cases have the  status o f  com batan ts and  consequently  P O W  (if captured) and  be 

repositor)- o f  civilian sta tus in o thers. T h e ir p rosecu tio n  for participation  in hostilities may 

only take place in th e  latter case and  even then , being  ci\ilians, they enjoy a b roader 

spectrum  o f  p ro tec tio n  as com pared  to  m ercenaries.

T h e  need to d istinguish betw een  m ercenaries an d  personnel o f  PM C ’s is therefore 

extremely essential since IH L  gran ts them  rights o v er and above those conferred  upon  

m ercenaries and conversely also im poses m ore obligations u p o n  them .

Finally, conclud ing  th a t m em bers form ing p a r t  o f  PM C s hardly ever qualify as 

m ercenaries, w ould undoubted ly  give way to questions perta in ing  to  their status u n d er IH L , 

i.e. w hether they are to  be considered com batants o r  civilians.

''“ Jean M. Henckaerts and Louise D. Beck, eds., Cuslomary International Humanitarian Law \-'olume I: Ru/es 
(New York: Cambridge Universit}' Press, 2005), 394. “As the UN Secretar)--General reported in 1988, 
Iran claimed to have captured nationals from other countries whom it alleged were mercenaries, bur it 
asserted that, rather than punish them, it chose to treat tliem like other prisoners o f  war”.
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2.4 Divide between Civilians and Combatants

In  international hum anitarian law , individuals are accorded a range o f  “p ro tec tio n s” from  the 

effects o f  hostilities. Individuals accorded such  “pro tections” are called “p ro tec ted  persons” 

w ithin the specified limits o f  p ro tec tio n  g iven  them  by in ternational hum anitarian law /'' 

T hey fall in to  several d isdnct categories. T h e  earliest in ternational treaties o n  regulation o f  

w ar sought to  p ro tec t com batan ts  as o p p o sed  to civilians/’"

A ccording to  the C rim es o f  w ar p ro jec t, “ In  1949, the four G eneva C onventions 

enunciated the first com prehensive set o f  ru les protecting com batan ts and  noncom batan ts in 

international arm ed  conflicts” .^

The principle o f  distinction , w hich fo rm s p a rt o f  custom ary IH L  binds the  parties to the 

conflict to distinguish ci\ilians fro m  com batan ts allowing attacks to  be d irected  only against 

the latter.*^

2.4.1 Entitlement to POW Status

C om batants have the right to  direcdy partic ipa te  in hostilities, the flip side o t  w hich being 

that becom e legitim ate targets o f  attack d u rin g  militar)^ opera tions/^  Tlie logical result o f  this

‘A combatant in simplest terms is a member o f  an armed force a person who takes an active part in 
hostilities, who can kill, and who, in turn, is a lawful militar\- target. A combatant can acquire the status o f 
a protected pcison under a num ber o f  circumstances for example, if  captured o r wounded’. See: 
“Protected Persons” Crimes o f  w^ar project, available at: < 
hirp://\v\vw.crimesof\var.org/thebook/protected-persons.hrml > (last accessed, 18-12-10).

f'- Ibid.

■̂5 Ibid.

Henckaerts, Customary hitenialional Mumanilarian Law, 3.



righ t o f  com bat is th a t they m ay n o t b e  p rosecu ted  for acts com m itted  as a part o f  their 

m ilitary activities.

H ow ever, the  com batan ts w ho , though , can n o t be punished  fo r having taken up  arms, 

may nevertheless b e  detained du ring  the  conflict so  that they m ay be p revented  from  taking 

p a rt in the hostilities. U pon  cap tu re  by the enem y; com batan ts are accorded the status o f  

P risoner o f  W ar

T he principal categor)' o f  tho se  accorded  P O W  status is, the  regular m em bers o f  the 

arm ed  forces o f  a sta te  part}^ to  the  conflict. By ex tension  and u n d er certain circum stances, 

IH L  confers the sta tus o f  com batan t an d  P O W  to  o th e r persons w h o  fight fo r sta te  part)- to 

an lA C , even i f  they are no t m em bers o f  the arm ed  forces.

M em bers o f  a levee en masse" are also considered  com batan ts and  PO W . T h ese  m em bers 

will be considered  com batan ts i f  they fulfill the  follow ing three cum ulative cond itions, the 

first tw o requiring th a t they respect the  laws and  custom s o f  w ar and  carr\^ arm s openly and 

the  last requirem ent, w hich is b o th  tim e and situation  dependen t, declaring th a t a levee en 

m asse is possible only  o n  a n o n -occup ied  territor\'.

The Lieber code in Article 57 states, “So soon as a man is armed by a sovereign government and rakes 
the soldiers oath o f  fidelit}-, he is a belligerent; his killing, wounding, o r other warlike acts are not 
indi\-idual crimes or offences” Available at: < http://wv.v\v-icrc.org/ihl.nsf/W ebART/110- 
20057?OpenDociiment >  (last accessed, 21-12-10).

^  A.P. de Heney, trans.. I ll  Geneva Convention V^lative to the Treatment o f Prisoners of W'ar (Geneva: ICRC, 
1960), 44-73.

“/eive en masse" Crimes o f  War Project, available at: <  h rrp :/ /\v\vw.crimesof\var.org/thehook/levee-en- 
masse.htm]> (last accessed: 17-12-10) . “T lie term levee en masse, which first became an intemational legal 
term at die Brussels Conference in 1874, must be distinguished under the laws o f  war from an 
insurrection by a people against its own national government. The levee en masse is defined as taking 
place against foreign troops either invading or occupying a countr}*, restricting the definition to one 
involving national self-defense. It refers especially to situations in which the populace spontaneously takes 
up what weapons it has and, without ha\*iiig time to organize, resists the invasion.”.
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In  certain cases, p e rso n s  w ho accom pany the arm ed forccs w ith o u t actually being 

m em bers thereo f may b en efit from  P O W  treatm ent w ith o u t there being  a conferral o f  P O W

status.

Finally, IH L  distinguishes tw o m ore  particular categories. T he first is that o f  a spy^* ,̂ w ho  

may certainly be a civilian and  at the sam e tim e, may also be a m em b er o f  the arm ed forces. 

In the la tter case, a spy loses the benefit o f  PO W  stam s w hen  certain  cum ulative conditions 

are m et. T he second categor>- is th a t o f  Mercenar}-. A s discussed a t an earlier stage o f  this 

chapter, m ercenaries are  n o t considered  com batants and  are consequently  no t en titled  to 

PO W  status.

2.4.2 Civilian Status

^  Additional Protocol I to  tlie 1949 Geneva Conventions defines Spy in the following manner, “Spies- 1. 
Notwithstanding any other pro\ision o f  the Conventions or o f  this Protocol, any member o f  the armed 
forces o f  a Part)- to the conflict who falls iiito the power o f an  adverse Part}- while engaging in espionage 
shall not have the right to the status o f  prisoner o f  war and may be treated as a spy. 2. A m em ber o f  the 
armed forces o f a Part}- to  die conflict w ho, on behalf o f  that Part}- and in  territorv- controlled by an 
adverse Part}-, gathers o r attem pts to gather information shall no t be considered as engaging in espionage 
if, while so acting, he is in the uniform o f his arm ed forces. 3. A  member o f  the armed forces o f  a Part}- to 
the conflict who is a resident o f  territor}- occupied by an adverse Part)- and w-ho, on  behalf o f the Part}' on 
which he depends, gathers o r attempts to  gather information o f  militar}- value within that territor)- shall 
not be considered as engaging in espionage unless he does so through an act o f  false pretences or 
deliberately in a clandestine manner. Moreover, such a resident shall not lose his right to the status o f 
prisoner o f  w-ar and may no t be treated as a spy unless he is captured while engaging in espionage. 4. A 
member o f  the armed forces o f  a Part}- to  die conflict who is no t a resident o f  territon’ occupied by an 
adverse Part^* and w-ho has engaged in espionage in that territon" shall not lose his right to the status o f 
prisoner o f  w^ar and may not be treated as a spy unless he is captured before he has rejoined the armed 
forces to which he belongs.” Available at: < htrp://w\^-w.icrc.org/ihl.nsf/\\'el)ART/47_Q-. 
750056rOpenDocument >  (last accessed: 06-01-11).

Henckaerts, Customary Intenhitional Humanitarian Laiv, 390.
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D uring W o rld  W^ar II , and  in  m any o f  the  conflicts since, civilians have been the  m am  

victims o f  arm ed co n flic t/ '’ T h e  response  o f  the in ternational com m unit)' took the shape o f  

the TVth G eneva C onven tion  adopted  in 1949. T lie “ civilians’ conven tion” rccogni^ed the 

changing na tu re  o f  w arfare and estabUshed legal p ro tec tio n  for any p e rso n  n o t belonging to 

arm ed forces o r arm ed groups."' T lie  p ro tec tion  also included civilian property-. Such 

p ro tecdon  w as later re in fo rced  \^-ith the  adop tion  o f  th e  A dditional P ro to co ls  to the G eneva 

C onven tion  in 1977.

In  its judgm ent in the  B/ciskic cas/^’ in  2000, the  In ternational Crim inal T ribunal fo r the 

F orm er Y ugoslavia defined  civilians as “ persons w h o  are  no t, or no  longer, m em bers o f  the 

arm ed forces” .’’̂

T h e  fourth  G eneva C onvention  does no t have as its aim the p ro tec tion  o f  the civilian 

population  against the effects o f  hostilities, b u t ra ther uniquely against arbitrary- o r maUcious 

beha^-ior by an  enem y occupying pow er. IH L  prov ides th a t ci^nUans under the p o w er o f  

enem y forces m ust be treated  hum anely  in all circum stances, w ithou t any adverse 

d istinction.'" A rticle 4 o f  the  conven tion  states that ‘T e rso n s  p ro tec ted  by the C onvention  

those  w h o , a t a given m o m en t and  in any  m anner w hatsoever, find them selves, in case o fare

■<' “Ci\-ilians protected under international humanitarian law”, ICRC, available at:
< hrrp://^^A ^A vir^rnm /en»/w nr-and-la^v/pro^ected-persons/ci^-ilians/ove^^•ie^v-d^-ilians-p^otecteJ■hIm>

(last accessed 06-12-10).

“Tlie P rosecutor v. Tihom ir Blaskic”, IC T l', Judgm ent available at:
< hrrp:/Av-xvAv.icn-om/x/cases/bbskic/tiug/en/bl.i-ti0003Q3e.pdf > (\ASt accessed: 0742-11).

Henckaerts, Customary International Humanitarian Lmw, 18.
Thev m ust be protected against all fonns o f  Wolence and degrading treatment, including m urder and 

torture.' Moreover, m case o f  prosecution, they are entitled to  a f:iir tnal affording all essential ,udicial 
guarantees.
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a conflict o r occupation , in the h an d s  o f  a Part>- to  the conflict o r  O ccupying  P ow er o f  

w hich they are n o t nationals.”

T h e  expression in the hands o f  the enem y does no t only m ean  a situation  o f  direct 

con tro l, such as th a t exercised by a part}- to the conflict over an  individual physically placed 

‘In  its hands” . T lie  sim ple fact chat an  individual is on  the territor)- o f  a parfy to  the  conflict 

o r  on  occupied territo ry  impUes th a t he  o r she is’ “ in the h an d s” o f  the authorities o f  this 

Part}’ o r occupying Power.'"’

T he equation is sim ple, s ince civilians do  n o t take part in hosdlities, they  m u st no t 

becom e the object o f  attack. T h is p ro tecd o n  enjoyed by civiUans neverdieless, is condidonal 

and  no t absolute. In  o th e r w ords, the  immunit)- affo rded  to individual civilians is subject to 

an overriding co n d id o n , nam ely, o n  their abstaining from  all h o su le  acts.''' I t m u st how ever 

be n o ted  that, this waiver o f  p ro te c tio n  operates only until such  tim e that th e  pardcular 

individual participates direcdy in hosu lides, n e ith er before  n o r afterw ards. I f  d ie  civilian is 

cap tu red  while being  engaged in a  hostile  ac t" , the  situation v-ill th en  be governed  by Arucle 

45'^ o f  the A dditional P ro to co l I (P ro tec tion  o f  p e rso n s w ho have taken  part in  hostilities).

A.P. de Heney, trans., Relative to the Protection o f Civilian Persons in Time oj War. (Geneva: ICRC, 1960),

Tlie ICRC commentar}^ o f  theAdditional Protocol I states that “Hostile acts should be understood to 
be acts which by their nature and purpose are intended to cause acrual harm to the personnel and 
equipment o f the arm ed forces. Tlius a ci\ilian who takes part in armed com bat, either mdividually or as 
part o f a group, thereby becomes a legitimate target, though only for as long as he takes part in 
hostilities.” Avail^ible at <  http://u-tt-W -icrc-or^/ihlnsf /C O M /470-750065?OpenDocument >  accessed

Februar}' 26,2012.

Ibid.
Article 45 “ 1. A person who takes part iii hostilities and falls into the power o f  aii adverse Parr\- shall 

be presumed to be a prisoner o f war, and therefore shall be protected by the Tliird Convention, if he 
claims die stanis o f prisoner o f war, o r if  he appears to be entitled to such stams, o r if  the Part)' on which 
he depends claims such status on his behalf by notification to die detaining Power or to  the Protecting 
Power. Should any doubt arise as to  w hether any such person is entitled to the status o f  pnsoner o f war, 
he shall continue to have such stams and, therefore, to be protected by the Third Convention and tins
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2.4.3 The N eed o f  the Distinction and its Repercussions

ITic principle o f  d istinction  betw een ci\'ilians and  com batan ts  w as first set forth  in the St. 

Petersburg D eclaration , w hich states d ia t “ the only  legitimate o b jcc t w hich States shou ld  

endeavor to accom plish during w ar is to  w eaken the m ilitar)’ forces o f  the enem} .

T h e  essence o f  th e  m atter lies in  'th e  fact th a t it  is lawful to  direct attacks tow ards 

persons qualifying as com batan ts b u t it  rem ains p ro h ib ited  to  m ake protected  persons the 

object o f  attack. In  o th e r  w ords, w hile it rem ains p ro h ib ited  to  a ttack  civiKans and  persons 

hors de com bat, com batan ts rem ain legitimate ob jec ts  o f  attack. T hus, determ ination o f  

status in diis regard becom es a verj' delicate issue since an e rroneous conclusion m aj 

inevitably result in a v io ladon  o f  the law.

In  the  Kassem cas/" in 1969, Israel’s MiHtar>- C o u rt at Ramallah recognized the immunit}^ 

o f  civilians from  d irect attack as one o f  the basic rules o f  international hum anitarian law.

T h e  principle o f  d istinction was invoked  by m any  states*'' in  their pleadings befo re  the 

ICJ during  the N uclear W eapons Case.”'  In  aU th e  idea o f  d istincdon  and p ro tec tion  o f  

p ro tec ted  persons is deep  roo ted  as far as lA C  s are concerned.

Protocol until such time as his stams has been determined by a competent tribunal.” Available at < 
h r r p : / / w u - \ v . i c r r  nrp/ihl.nsFAX^ehART/470-750055?OpenDocument >  accessed Februar>- 26, 2012.

Ibid.
Eliliu Lauterpacht, ed.. International Law Reports (Cambridge: Grotius Publications Limited, 1971),

470-483.
Henckaerts, Customary International Humanitarian Law, 4.

K- Ecuador, Eg\pt, India, Japan, Netherlands, New Zealand, Solomon Islands, Sweden, United Kingdom 
and United States.
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Com ing to  th e  case o f  N IA C ’s the situation  becom es slightly different. S ince the idea o f  

com batan t does n o t exist in d ie  arena o f  N IA C ’s the issue o f  com batan t status does n o t 

arise. N o  one  is given the righ t to  take u p  arm s and engage in hosdhties against the 

governm ent. I t  m u st nevertheless be no ted  th a t aruclc 13(2) o f  A P II p roh ib its  m aking the 

civilian population  as such, as w ell as individual civilians, the ob ject o f  attack. In  addition, 

this rule is inc luded  in o th e r  instrum ents pertain ing also to  non-in ternational arm ed 

conflicts.^

'I lie  decisions o f  various in ternational co u rts  and tribunals also make it  evidendy clear 

th a t the obligation to  distinguish betw een  civilians and  com batan ts is custom ary in  b o th  lA C  

an d  N U C .''"

2.4.4 Neither Civilian not Combatant: Gtey Areas of the Law?

In  the W oT  abuses o f  the law  by  PM SC ’s have to  a large ex ten t rem ained unchecked  owing 

to  the argum ent th a t they fall in to  neither o f  d ie conventional categories o f  civilian o r 

com batant. T h u s, they are argued  as being a grey area yet to addressed by the law.

2.4.4.1 The Unlawful Combatant; an Attempt to Fit a Square Peg into a Round Hole

Ibid, 5. ‘In its ad\'ison’ opinion in the I\uclear Weapons case, the Court stated th a t,th e  principle o f 
distinction was one o f  the “cardinal principles” o f  international humanitarian law and one o f the 
“intransgressible principles o f international customary law”.’
»4 ‘Trotected Persons” Crimes o f  VCar Project, available ar. < 
http://wv^'w.crimesofi.var.org/thebook/protected-persons.htm l > 0ast accessed, 18-12-10).

**5 Henckaerts, Customary Inknialional Hiimaiiitarian Laiv, 5.

Henckaerts, Cnstomary Inkmational HiimanUaria/i Law, 5.
*** Ibid. jurispridence o f  the International Courts and Tribunals, especiaUy the Nuclear \X eapons Ad\"isor\ 
Opinion, Tadic, Kupreskic advocate such an approach.
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T h e  idea that there  are only tw o  categories o f  persons m arm ed  conflict has faced 

definitional challenges, t e r m s  such  as ‘illegal com batan ts , unpriv ileged com batan ts”  and 

“unlaw ful com batants”  have been  a ro u n d  for as long  as there have been  laws governm g the 

conduct o f  hostilities.”̂

W hile the discussion on  the legal sim ation o f  unlawful com batants"''' is n o t new, it has 

nevertheless becom e the subject o f  in tensive debate  in the a fterm ath  o f  the U S-led miUtar>- 

cam paign in Afghanistan.'^’ T h e  U S. w hilst staging th is global w ar o n  terror, reverted  to  the 

rather controversial te rm  it had  in tro d u ced  in  E x  parie Qii'mn \  nam ely the “Unlawful 

C om batan t” . T lie argum en t was sim ple , those w h o  engaged in hostilities m con traven tion  o f  

the provisions o f  the th ird  G eneva C onven tion , w ere n o t entitled to  PO\X' status. H ow ever 

things started taking an  exceptionally  creative tu rn  %vith the unveihng  o f  the term , unlawful 

com batant. Tlie im plication was th a t those w h o  d id n ’t fit th e  m o ld  o f  com batan ts yet 

direcdy participated in hostilides w ere  n o t to be considered  cidUans w h o  had lost pro tection . 

Such, w ere the oudaw ed  com batan ts, w h o  were to  be tossed in to  a right-less state w ith  the 

inception  o f  this legal lim bo. T h e  p rem ise o f  d ie  argum en t was th e  fam ous catch  phrase o f

«« Rene \^ark, “The Status and Protection o f  Unlawful Combatants” , ]uridka InkmaUona! Lnw  10

(2005): 193.
S'-* F or detailed study on the issue o f  unlawful combatants see: Sadia Tabassum, ‘T h e  Problem  of 
Unlawful Combatants: A  Hard Case for International Humanitarian Law and International H um an Rights 
Law” (Master diss., International Islamic Universit)-, Islamabad 2010).

K nutt Dorman, “The Legal Situation o f  “Unlawful/Unprivileged Com batants”” , Uternational ^ v m v  of
the Crosses (2003): 41.

“By universal agreement and pracuce, the law o f war draws a distinction beraeen  die anned forces and 
the peaceful populations o f  belligerent nations and also between those w ho are lawful and unlawful 
combatants. Lawful com batants are subject to capture and detention as prisoners o f war by opposing 
military- forces. Unlawful combatants are likewise subject to  capmre and detention, but in addition they 
are subiect to trial and punisliment by militar%- tribunals for acts wliich render their belligerenq- unlawail” , 
Espurfe Qurin, 317 U.S. 1 (1942), Available at: <
http://u-vv\v.lnw.umkc.edu/facult\7prr>jects/ftriais/conlaw/quinn.html >  (l^'st accessed: 09-01-20011).
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there being a “vacuum  o r gaps in  the law”. T h e  m atter though adm ittedk  tho rny  was no t 

insurm ountable.

According to  Ingrid  Detter'^ ', the “illegal” o r “ unlawful” com batants lie som ew here in 

betw een the tw o extrem es (com batan ts and civilians). It is this ty^e o f  excluded person  th a t 

is o f  m ost in te rest in relation to  terrorists.'’̂  T hus, it is alleged th a t thej' are n o t entided to 

either the status o f  P O W  o r  o f  civilians. T liev  consd tu te  an au tonom ous category’ o f  

persons, w ho are  excluded fro m  in ternadonal p ro tecd o n  o r  covered by som e m inim al 

hum anitarian standard .’'* Tliis asserdon  how ever blatantly disregards long stand ing  principles 

o f  IH L, con ta ined  in  the G eneva C onvenuons (tha t have com e to be regarded as form ing 

p a rt o f  custom ary  in te rnadonal hum anitarian law) that have been recognized in the 

jurisprudence o f  various in ternational courts and  tribunals. T h e  IC TY  for instance, in its 

C e k b i d sta ted  that:

“If  an individual is no t endded  to  the protections o f  the T hird  C onvention as a prisoner o f  

war (or o f  the F irst o r Second Convenuons) he o r  she necessarily falls w th in  d ie am bit o f 

Convention IV , provided tha t its article 4 requirem ents are sa tisfied .. .ever^' person  in enemv 

hands m ust have som e status under international law: he is either a prisoner o f  w ar and, as

D.Phil., Oxen; J.D ., Stockliolm; former Fellow o f  Ladv Margaret Hall and of St. Antony’s College, 
Oxford; emeritus Lindhagen Professor o f  International Law at die Uruversit}’ o f  Stockholm; Barrister-at- 
Law, 4—5 Gray’s Inn Square, London.

Ingrid Detter, “Tlie Law o f \ \ ’ar and TUegul Combatants” , The George Washington Law Review 75 (2007): 
1064.
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such, covered by the Tliird C onvention , a civilian covcred by the F ourth  C onven tion ... 

There is no interm ediate status; nobody  in enem y hands can be outside the

2.4.4.2. The Position o f IHL; Structured on the Principles o f D ichotom y and 

Integrality

T lie  principle o f  d istinction betw een  com batan ts and  civilians lies a t the heart o f  IH L . The 

idea o f  unlawful com batan ts how ever, poses a treacherous challenge to  this d istinction . It 

seeks to add yet ano ther category o f  persons in to  the I H L '  regim e and, consequendy, 

jeopardizes the balance this regim e has been  tradidonally  based on.^'

N o  source o f  IH L  o r public in ternational law  contains explicit references to  unlawful 

com batan ts (or any equivalent term).'"*** H ow ever any  situation in w hich concerns as to  status 

are voiced, it becom es essential to  recall the  principles o f  d icho tom y an d  integralit}'. 

D icho tom y reaffurms the dual categorization  o f  persons in arm ed  conflict an d  Integralit}' 

follows that ever)’ person  is covered  by  the  law. In  sim ple w ords n o  one  is to  b e  th row n  into 

a legal black hole. T hese  principles h igh ligh t th e  very reason b eh in d  the  developm ent o f  IH L  

i.e. to  alleviate the sufferings o f  hum anit} ' in tim es o f  arm ed conflict.

In  a situation o f  arm ed conflict th e re  can only be tw’o classes o f  persons, tho se  w h o  have 

the right to participate in hostilities and  those w h o  d o n ’t. Theoretically it seem s very  simple. 

In  practical sense how ever, classification based o n  this d ichotom y faces several challenges. 

A dditional P ro toco l I, w ith regard only  to  in ternational arm ed conflicts, resolves the  issue o f

Ibid.

Bill;ova. “Talking ahour Unlawful Combatants?”. 38. 

'•*« Ibid.
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d o ub t as to  status by stating, “ in case o f  d o u b t w hether a person  is a civilian, that person  

shall be considered  to be a civilian” /^

As far as non-in ternational arm ed  conflicts are  concerned , the  situation requires m ore clarit)' 

since the issue o f  w hat m u st be done in cases o f  doubts as to  status, rem ains unclear."*"

2.4.4.3. A Conclusion Based on ‘Principles’"̂'

In  realit)', issues pertain ing to  status are n o t as sim ple as they so u n d  in theoretical discussions 

pertaining to  them . WTiat is clear and co n cre te  how ever, is th a t irrespective o f  the m agnitude 

o f  confusion, there  exist only  tw o categories o f  p ro tected  persons. The law  does no t w arrant, 

no r does it invest anyone w ith  the d iscretion to  create a th ird  categor)-. T h u s conclusions as 

to  status m u st always be based  on  the legal principles con ta ined  in IH L  w hich  have rheir 

ow n legal h istory  as o p posed  to  purely discretionar}' inventions based on convenience.

F u rtherm ore  the w ar on  te rro r has by  n o  m eans created a situation w hich requires the 

laws o f  w as w h ich  have painstakingly developed  over the p as t centur)- to  be superseded. A lso 

arguing th a t the  term  o f  unlaw ful com batan t has always existed w ithin the  strata o f  IH L  is 

p reposterous. I t  could n o t have done so, because  o f  tw o m ain factors. T h e  first consists o f  

the pluralit)' o f  m eanings w ith  w hich the te rm  ‘unlawful com batan ts’ has been  used  over the

Henckaerts, Customary International Humanitarian Laiv, 23-24.

Ibid, 24.

According to Ronald Dworkin, “ there is in all cases, a structure o f  legal principles that stands behind 
and informs the applicable rules. The only difference, then, between a hard case and a simple case is that 
in the latter, the relationship between applicable principles and relevant rules is seen by the deciding court 
and by die interpreters o f  the court’s decision as clear and unproblematic.” for details see: Roger 
Cotterrell, T/je PoUtiis o f jurij-pmdence A  Critical introduction to Legal Philosop! '̂ Second Edition (London: 
Butterworths, 1989), 165.
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past years.’"" E ven  the tw o p rincipal states p ro m o tin g  the term , the US an d  Israel, do  no t 

share the sam e understand ing  o f  w h o  an unlaw ful com batan t is."’’ Sincc any rule o f  

custom ar)' law needs to  be based  o n  uniform  practice, the lack o f  un ifo rm  defin ition  is a 

clear sign o f  the absence o f  any  n ew  rule

2.5 PMSC’s, a Hard Case?

Legal positivism  -provides a th e o ry  o f  hard  cases, that w hen  a particular case canno t be 

b rought under a clear rule o f  law , th en  the judge has, a ‘d iscretion’ to decide it either vvay."^ 

H ow ever, even in  hard  cases, it rem ains the judge’s duty’ to d iscover w hat the  law  is and no t 

^  to  him self inven t the  law and  apply  it retrospectively.'"^
C r

O  Ronald D w o rk in " ' argues th a t  the  law i f  p roperly  in terp re ted  will give an  answ er. T lius,

contrar)' to H .L .A  H a rt (1907-1992), he  m aintains that even in unclear cases there  is always 

one  correct decision, one righ t answer.*"^ T h e  difference betw een  a hard case and  a simple

Bilkova, “T-.ilking about Unlawful Combatimrs?” . 42.

Ibid.

Ronald Dworkin, Taking BJgbts Seriously (Cambridge: Har\*ard Universit\- Press, 1977), 81.

lbid._

“Ronal Dworkin, Professor o f  Philosophy and Frank Henry Sommer Professor o f  Law. He received 
BA degrees from both  Har\'ard College and O xford Universit)-, and an T.T.B from Harvard Law School 
and clerked for Judge Learned H and. He was associated with a law fimi in New York (Sullivan and 
Cromwell) and was a professor o f  law at Yale Universit}’ Law School from 1962-1969. He has been 
Professor o f Jurisprudence at O xford  and Fellow o f  Universit\’ College since 1969. H e has a joint 
appointment at O xford and at K \T J  where he is a professor both in the Law School and the Philosophy 
Department. He is a Fellow o f the British Academy and a member o f the American Academy o f  Arts and 
Sciences. Professor Dworkin is the author o f  many articles in philosophical and legal journals as well as 
articles on legal and political topics in the N ew  York Re\'iew’ o f  Books”. Available at < 
h ttp://as,nui.edu/object/ronaldd\vorkin.htm l > accessed Febnian' 29, 2012.

Ronald Dworkin, “N o  Right Answer.',” in l^ iv , Alorality and Sode^’ Essajs in Honor o f Hurl, ed.
P.M.S. Hacker and J. Raz (Oxford: Clanderon Press, 1977), 58-84.
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case is th a t in  the latter, the  relationship betw een applicable principles and  relevant rules is 

seen by the  deciding co u rt and  by the  interpreters o f  the cou rt’s decision as clear and  

unproblematic.*"'* In  sim ple w ords even a hard  case d o cs n o t w arran t exercise o f  abso lu te  

discretion o n  p a rt o f  the judge. H e m u st n o t decide a case in  a legal vacuum  bu t on the  basis 

o f  existing rules w hich express, and, a t the sam e tim e, are in fo rm ed  by, underlying 

principles.'"*^ In  sim ple w ords, a judge’s decision in unclear cases is characteristically 

determ ined, and  should  be, entirely by principles specifying rights and  en titlem en ts."” 

Principles consequendy are, “a standard  th a t is to be obser\"ed, no t because it will advance o r 

secure an  econom ic, political, o r social situation deem ed  desirable, b u t because it  is a 

requirem ent o f  justice o r  fairness o r som e o th e r d im ension  o f  moralicv” . ^

Tliis purely jurisprudential debate is o f  im m ense relevance in the case o f  PM C ’s. V^Tien 

the law seem s silent o n  a legal issue it  is jurisprudence w hich pro \ndes the answer. T hus, 

even if  IH L  does no t expUcidy m ake any m ention  o f  p riva te  militar)' com panies, it does n o t 

imply th a t the  sam e are n o t  encom passed  by its principles. T he evo lu tion  o f  PM C s has 

blurred the  d istinction betw een  professional arm ed forces personnel w ho  conduct their 

duties in accordance to  a form al allegiance to  a nation  an d  con trac to rs w h o  exercise a m oral 

responsibilit)' bu t w ork  fo r p ro fit,’"  m akes it a hard  case, w here determ ination  o f  their status 

requires exercise o f  d iscretion . This may, in turn, lead to  tw o  possibilities, one based o n  w h at 

D w orkin considers the exercise o f  \veak  discretion’ and  the  o ther on ‘s trong  discretion’. T h e  

adoption o f  various d istinc t approaches tow ards P M C ’s and their legal status is clearly

Cotterrell, The Po/itus o f Jurisprudence, 165. 

Ibid.

no “Dworkin and Hart on “T he Law”: A Polanvian Reconsideration”, Ira H. Peak, jr., available at: < 
htrp://\vww.missouri\%-estern.edu/orgs/pohmyi/TAD°.o20\\"EB*’/o20ARCHnTVTAD18-2/TAD18-2- 
Fnl-pg22-32-pdfpdF > (last accessed: 03-01-2010)

Goddard, The Private Militar}- Company.
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illustradvc o f  bo th . Both signify the d istin c t tools w hich stand behind an d  guide the judge in 

each case, w eak discretion signifies crea tive  judgm ent in the  application o f  legal doctrine, 

w hether rules o r p rin c ip le s" ' while s tro n g  discretion w ould m ean th a t w hich is based  on  

policies and  hence, legally uncontro lled . WTiat is no tew orthy  how ever, is that a conclusion 

roo ted  in principles always rem ains c o n s ta n t while a decision based o n  policy varies in 

accordance w ith  diverse th e  factors w h ich  shape  the policy.

Private Military' C on trac to rs w hen  seen  in this light are illustrative o f  b o th  approaches 

and obviate the  glaring flaws inheren t in  decisions based  on  poliq-. F o r exam ple, concluding 

that the T aliban  were unlaw ful com batan ts because they acted in com plete  disregard o f  the 

laws o f  w ar w as a decision based on  policy and  hence w hen  the issue o f  PlvfC’s and their 

status arose, the policy to o k  a shift. VCTien a decision is based on  principles, the law is applied  

uniform ly u n to  all and in  all c ircum stances, how ever w here poliq- interv'enes, the law  then 

discrim inates. T hus, concluding  that the personnel o f  P M C ’s fall in n e ith er o f  the traditional 

categories o f  persons and  fo rm  a th ird  ind ep en d en t categorj- is w^hat D w ork in  calls, “ the 

problem  o f  the creative judge” .

The principles o f  IH L  w ith  regard to  th e  status o f  all persons, n o t ju st P M C ’s are th a t o f  

Integralit)- and  D ichotom y. T h e  fo rm er elim inates the no tio n  o f  “ status less”  persons while 

the later reinforces the classification o f  p e rso n s  as either civilians o r com batan ts.

I t  w'ould be correct to  conclude th a t private military en trepreneurs do  no t p o se  any 

challenge w hatsoever to  the  classificadon o f  persons u n d er IH L . F u rth e rm o re  the preceding  

discussions also evidence th a t there exist n o  gaps in the co rpus o f  IH L  W’h en  it com es to  the 

status o f  m em bers form ing p a rt o f  P M C ’s. T hus issues pertaining to the the ir status should

Coxtttzc\l,TbePoliticsofJunspni(leiue, 165.
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always be judged against the requ irem ents fo r en tid em en t to  P O W  status, con ta ined  on 

article 4 o f  the I l i r d  G .C  failing to  m eet which, w ould  m ean th a t those  persons qualify as 

civilians. The co m b a t quesdon  how ever, rem ains im p o rtan t bccause i f  PM C personnel take 

direct p a rt in hostilides, this has consequences for th e ir  rights and  pro tecdon .

2.6 Applicability o f IHRL

A lthough situations o f  arm ed con flic t are regulated by IH L , the  scope o f  IH R L  is no t 

dim inished. T hough  th e  applicabilit)' o f  IH R L  is m in u te , it still sets o u t certain fundam ental 

principles which m u s t be adhered to  a t all dmes.

2.6.1 Inteqslay Between, International Humanitarian Law, International 

Human Rights Law and International Criminal Law

It m u st be said a t th e  o u tse t that, crim inal law, hum anitarian  law and  hum an rights law  are 

overlapping, n o t co term inous."^  E q uadng  the th ree  regim es w ith  each o ther w ould  be 

erroneous. U ntil the  9 0 ’s reguladon  o f  arm ed conflict was considered  as falling exclusively 

in to  the  dom ain o f  IH L . Since th en  how ever, the  significance o f  IH R L  in situations o f  

arm ed conflict has increased m anifold. T he general acceptance nevertheless, was th a t both  

IH L  and  IH R L w ere  relevant only  in  the regulation o f  NL-\C. T h e  no tion  that b o th  could

Robert Crj^er, ‘T h e  Interplay o f  H um an Rights and Humanit;iri;m Law: Tlie Approach o f  the IC T \'”, 
]onnial o f ConjTid &  Security L/in> 14 (2010): 513.
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also be applicable during  an in ternational arm ed conflict was only em erging tow ards 

doctrinal consolidation.""*

I t w as in 1995 th a t the E u ro p ean  C o u rt o f  H u m an  Rights delved in to  the possibilit}- 

extraterritorial application o f  IH R L in th e  situation o f  an  lA C . Thus, in Ijoi^^idoii i\ Turkey 

the C o u rt cam e to the conclusion that:

“Bearing in m ind the  object and p u rp o se  o f  the Convention, the responsibilities o f  a 

C ontracting Part}' m ay also arise w hen as a consequence o f  militan' acdon— ^whether lawful o r 

unlawful— ît exercises effecdve con tro l o f  an  area outside its national territor}’. The obligation 

to  secure, in  such an  area, the rights and  freedom s set forth  in the C onvention derives from  

the fact o f  such con tro l whether it be exercised direcdy, through its am ied forces, o r th rough  a 

subordinate local adm inistration.”’''’

T his way the cou rt established h u m a n  rights obUgations o f  states u n d er the E C H R  even 

in cases o f  militar)' occupation .

T h en  in  1996, the  first au thoritative ruling o n  the  general na tu re  o f  the relationship  

betw een the IH L  and  IH R L  in an in ternational arm ed  conflict was enunciated  by the  IC j in 

the N uclear W eapons advisor)’ o p in io n "’ w here it w as stated:

*'■* Iain Scobbie, ‘Trinciple o r Pragmatics? T he Relationship between Human Rights Law and the Law o f  
Armed Conflict” /o a rW of Conjlid <i^Secun^' Law  14 (2010): 451.

Available at: < http://wv\-w.mfa-gov.cy/mfa/properTies/occupiedarea properties.nsf/loiz main.txr > 
(last accessed 04-01-2011).

Iain Scobbie, “Principle or Pragmatics?” , 451.

” ■ Ibid 451-452.
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“Ih e  protection o f  the International Covenant on  Civil and Political Rights does no t cease in 

times o f war, except by operation o f  Article 4 o f  the Covenant whereby certain provisions 

may be derogated from in a time o f  national emergency. Respect for the right to life is not, 

however, such a provision. In  principle, the right not arbitrarily to be deprived o f one’s life 

applies also in hostilities. The test o f  what is an arbitrarj- deprivation o f  life, however, then 

falls to be determined by die applicable /ex spedulis, namel)-, the law applicable in armed 

conflict wliich is designed to regulate the conduct o f  hostilities”.""

A s o f  late, discussions upon  th e  in terrelationsh ip  IH L  and IH R L  also include in them  the 

discipline o f  In ternational C rim inal Law. T lie  In ternational L aw  C om m ission’s final report 

o n  the Im pact o f  H u m an  Rights L aw  on G eneral In ternational L aw  therefore stated that:

“ International human rights law, in the sense o f  the present report, includes not merely human 

rights law stricto sensû  but any international norm  capable o f  conferring rights and duties 

direcdy on individuals regardless o f  nationalit)', including under intemational humanitarian law 

and international criminal law”."^

Tliis purpose o f  this prelude w as to  effectively conclude that m em bers o f  P M C ’s along with 

IH L  are obliged u n d er IH R L  as well.

Bertrand G. Ramcharan, Unman BJohts T>roiec1ion in the Yield (Leiden: xMartinus N ijhoff Publishers 
2006), 3.

Robert Cr\'er, T lie  Interplay o f  Hum an Rights and Humanitanan Law'” , 513.
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2.6.2 IHRL Obligations o f PMC’s

Considering the applicability o f  IH L  to  PM C  activity, a cursor)' g lance w ould suggest the 

application o f  H R L  is superfluous due  to  the /ex spedalis status o f  the fo rm er.’"*' T his 

assertion how ever is inco rrec t since IH L  applies only  cases o f  p ro trac ted  arm ed conflict; 

even w hen  there is a p ro trac ted  a rm ed  conflict; g overnm en ts deny the existence o f  a 

conflict.’"' F u rtherm ore  the  hum an  rights fram ew ork allows fo r a w ider range o f  

accountability m ech an ism s.'"  --

H ow ever applicability o f  IH R L  to  p rivate  entities and  individual ac to rs is no t as straight 

forward as it  may seem . T h ere  exist m any hurdles in  the  way o f  m aking non-state  actors 

bound by hum an righ ts norm s. F irst an d  forem ost is th e  traditional app roach  that sta tes are 

the sole subjects o f  in ternational law. T h is acts as an  obstacle in  the  w’ay o f  ex tending  

international obligations to  private en tities and individuals. N evertheless the co n stan t 

evolution o f  H R L  is gradually erod ing  this p resum ption , and  liabilit\^ o f  transnational 

corporations fo r breaches is evolving.'"^

Secondly, a huge ch u n k  o f  hum an rights obligations is rendered  inoperable in tim es o f  

armed conflict by v irtue  o f  the derogation  provisions p resen t in a lm ost all hum an  rights

Hin-Yan Liu, “Leashing the Corporate D ogs o f  Wan Tlie Legal Implications o f  die M odem Pri\-ate 
Military- Comi^-i,ivf\]ounialof Conjlid &  Secvri/) Laiv 15 (2010): 162.

Andrew- Clapham, “Hum an Rights Obligations o f N on-State Actors in Conflict Situations”, 
International ̂ vieiv of the Ked Cross 863 (2006): 491.

Ibid, 503.

’ H in-\ an Liu, “Leashing the Corporate D ogs o f  War”, 162.
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instrum ents.'"* 'Iliis has a significant b earin g  in the obligations o f  PM C ’s since their ser\'ices 

are usually called for in conflict ridden areas.

T he final H llL  w eakness considered  here is the no tio n  o f  extraterritorialit)', w hich 

severely lim its the applicadon  o f  regional H R L  instrum ents bu t is p e rtin en t due to  the 

transnadonal operadonal na tu re  o f  the  P i\IC .''’ T h e  extension o f  the  principle o f  

extraterritorialit)- to PM SC ’s though ver\^ rare , has the p ro sp ec t o f  tu rn ing  in to  an effecdve 

tool for PM SC  regulation and  accountability. A lso, ‘states may be liable for co n trac to r 

activit}- to  the  extent th a t they can be considered  state agents, which will fac to r heavily in to  

the possibilities o f  ex traterritorial H R L  liabilit\' for PM C  exporting  states/'"^

F or the  purpose o f  ob tain ing  clarit)' o n  the issues pertaining to  regulation o f  PM S C ’s, 

“The Swiss initiative on  private militar)- a n d  securit)- com panies culm inated in the ad o p tio n  

o f  the I^lontreux docum en t.” \X hat is o f  significance ab o u t the M ontreux D ocum en t is that 

it gives expression to  the  consensus th a t IH L  and  IH R L  has a bearing  on  PM SC ’s.’"̂  

Further, the  M ontreux D o cu m en t undersco res the n o tio n  that there is n o  legal vacuum  for 

their acti\'ities during a rm ed  conflict an d  obliges PM SC ’s to  com ply u i th  b o d i IH L  and  

IHRL.'-"

For example, ‘in time o f  public emergency which threatens the life o f the nation’ Article 4(1) o f  tlie 
ICCPR.

Hin-Yan Liu, “Leashing the Corporate D ogs o f  War”, 163.

“Addressing the use o f  private securit}- and militnr\- companies at die inremational level”. Institute for 
Securit}- Studies, available at: <  hrrp ://id l-hnc.id rc.ca/dspace/h irsrream /l062S /4 l4^2/1 /12920fi.pdf >  
(last accessed: 10-01-2011)

Ibid.
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2.7 Conclusion

Finally ic w ould be co rrec t lo assert th a t PM C ’s are repository- o f  a status under IH L  whicli 

entitles them  to a range o f  rights an d  also, liabilities. Regardless o f  the  plethora o f  argum ents 

to the contrary, giving P M C ’s the label o f  grey area and  hence declaring  them  to  b e  supra law 

entities is deluding. P ersons belong ing  to  PM C ’s are neither mercenaries^"'^ n o r  are they 

 ̂ status less persons to  w h o m  the law  does no t apply. They can be classified as civilians o r 

com batants depend ing  on  the na tu re  o f  their acdvines and com pliance w ith the requirem ents 

_-of IH L  for en tidem ent to e ither status. A lso, the longstanding b e lie f th a t reguladon o f  arm ed 

conflict fell exclusively in the  dom ain  o f  IH L  has also changed , owing to  the rapid 

developm ents in  IH R L  and  the  em ergence o f  the reladvely new  discipline o f  In ternational 

Criminal Law. T h u s, n o t only sta tes b u t also individuals have co m e  to be recognized as 

subjects o f  both  regim es.

T he “G eneva C en tre  fo r the  D em o crad c  C o n tro l o f  A rm ed  Forces p C A F ) ” in its 

O ccasional Paper n o . 6 sum s u p  the  current s itu ad o n  o f  the  law  in respect o f  private 

contractors in the fo llow ing m an n er

“W hat remains surprising how ever is d iat in today’s w odd  o f  reguladons where even w hat 

food  we may ea t is subject to strict regiilation and m onitoring by public  authorides, PM C’s, 

the role o f  wliich is exceeding vital fo r bo th  dom estic and interna donal securit)', remains 

largely unregukted.”

* ■' Except in certain exceptional circumstances illustrated earlier. 

Schreier and Caparini, Privati^iin^ Securii)', 3.
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3. THE CHANGING NOTION OF STATE RESPONSIBILITY

It is the  peculiar natu re  o f  in ternational law  com bined  w ith principle o f  the sovereignt\- o f  

states and the no tion  o f  all states be ing  equal w hich fo rm  the fundam ental principle o f  state 

responsibility in In ternational Law.'^' T h u s, w henever a state is found  to  have b reach ed  its 

obligations under In ternational Law, it is required  to m ake reparation. Traditionally, 

w henever there is a b reach o f  in ternational law  by a state official'^^ then the  w hole 

collectivit)- to w hich he belongs, incurs Uabilit)'.’̂ ^

3.1 The Evolving Approach Towards State Responsibility

A ccording to  O ppenheim , the no tio n  th a t a state, ow ing  to its sovereignt)- bears n o  legal 

responsibilit)- is co rrec t only  w ith respect to  certain acts w hich it m ay com m it in re sp ec t o f  

its ow n subjects and  u n d er its m unicipal law .’̂  H o w ev er, recognizing the no tion  o f  state 

responsibilit)’ for fulfillm ent o f  in tem ad o n a l obligations, he states th a t such responsibility’ is 

legal in  nature despite the  fact that no  form al court exists for its establishment.'^^

Malcolm N . Shaw, Internationa!Law Fifih Edition (Cambridge: Cambridge Universit}- Press, 2003), 694.

The notion o f state responsibilit)’ being in a process o f  continuous change, now, not only extends to 
perpetrations made by state officials, bu t also encompasses, in certain cases acts committed by private 
iiidinduals o f  the state if  they are determined to have been acting as “agents o f  state” .

The perpetrator may be prosecuted under the municipal laws o f  the state to which he belongs. In the 
intemarional arena, however, the entire state is responsible for remed\ing the actions o f its subject. For 
details see: Antonio Cassese, International Law  (New York: O xford  University Press, 2001), 182.

Sir Robert Jennings and Sir Ardiur W atts eds., O ppenheiin’s Intemational Law (India: Ptcason 
Education 1996), 242-243.

' '5 Ibid, 243.
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Tlie traditional law on s ta te  responsibilit)' com prised o f  a set o f  cu s to m an ' rules w hich 

evolved over tim e. O ver th e  years, in ternational law has experienced an  evoludonar)' 

grow ih which has led  to, am o n g  o th e r things, n iles on state responsibilit}' to  attain a m ore 

formal expression. T h e  d eve lopm en ts in the fields o f  hum an rights, recognition  o f  subjects 

o f  international law  o ther than  sta tes, the em ergence o f  In ternational Crim inal Law and  the 

adoption o f  num erous treaties a n d  conven tions outlawing certain  categories o f  conduct have 

changed the face o f  state responsibiiit\- under In ternational law.

International law  now  distinguishes betw een  two kinds o f  accountability’ namely, 

ordinary and aggravated.’̂ ' T h e  fo rm er can b e  considered as be ing  private in  nature since it 

entails responsibility.' o f  a state in  respect o f  acts w hich are in  con traven tion  o f  their m utual 

o r  reciprocal in terests while th e  la tte r is accountability' for breaches o f  cu s to m an ' obligations

/ J?et;ga omnes.

3.2General Principles of State Responsibility

T lie In ternadonal Law  C om m issio n ’s D ra f t Articles on  sta te  responsibility’' ’'̂ , while 

em barking u p o n  the origin, co n ten t, fom is and  degrees o f  in ternational responsibility’, 

determ ine the g rounds and  circum stances o n  and  under which, a state is to  b e  considered to 

have transgressed the laws o f  th e  in ternational legal order. I t  m oves on  to  a discussion on

Cassese, International Law, 182. 

Ibid, 185. 

i Ibid.

“Draft Articles on Responsibility o f  States for Internationally W’congful Acts, Witli Commentaries 
2001” available at <  hrrp://unfrear\-.im .org/ilc/texts/insrnim ents/ens|lish/com m ent:\ries/9 6 2001.pdf
>  Accessed Novem ber 11, 2011.
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attributabilic}- i.e. a ttribu ting  a particu lar conduct to  a state, an d  w hether the said conduct 

am ounts to a b reach  o f  In ternational Law  o r not.*'*"

3.3Imputing Conduct to a State

A rticle I o f  the IL C ’s D raft A rticles perta in ing  to  “Responsibilit\- o f  State fo r Its 

Internationally W rongfu l A cts” states, “Even- in ternationally  w rongfu l act o f  a State entails 

the international responsibilit)- o f  th a t S tate” .

T hus, international law dictates th a t every  sta te  is entitled to  the p ro tection  o f  its rights 

and the fulfillm ent o f  certain essential obligations ow ed to  it by the in ternational 

communit}'.*'" W h en ev er these rights are violated o r  these obligations n o t com plied w ith, the 

state doing so is ren d ered  answ erable fo r it. N evertheless, w hat is im perative is fo r triggering 

state responsibilit)^ is fo r the said c o n d u c t to  be im pu tab le  to the state.

3.3.1 Conduct o f  Organs o f  State

I f  w’e go  about it  theoretically, th e  co n d u c t o f  all legal persons, w h o  happen to  be nation?ls 

o f  a particular state, is capable o f  being  im puted  to  the state regardless o f  w h e th e r they 

qualify as ofhcials o f  state o r not.'"*' T h e  position  o f  in ternational Law  how ever, is diat a 

state will be held  responsible fo r the conduct o f  its organs o r  anyone acting o n  behalf o f

Shabtai Rossene, The IL^C’s Drjfl.Ar/u'/es on Stale ^spomibiJity (Dordrecht: Martinus N ijhoff Publishers, 
1991), 56.

'■*’ James Crawford, The International Law Commission’s Articles on State Responsibilit}' Introduction, 
Text and Commentaries (Cambridge: Cambridge Universit\‘ Press, 2002), 77

“Such an approach nevertheless, is looked down upon in inteniational law, the reason being to 
preser\-e the autonom ous nature o f  private indi\-iduals acting on tiieir own accord without anv 
involvement by a public official” Ibid, 91.
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those organs i.e. agents.'■*’ T h is doctrine finds its basis in the link betw een the state, w hich 

happens to  be a legal fiction incapable o f  action and  the official com m itting  an 

internationally w rongful act on  b eh a lf o f  the  state.

F urtherm ore the  liabilit\- o f  the  state exits only  i f  the actions o f  its officials are im putable 

to  it.'"^ T lie question  o f  imputabilit}'*'’’ is a tricky one, especially in cases w here  the officials 

act in excess o r  in disregard o f  their authorit)% A rticle 4 o f  the ILC articles p rov ides that

“The conduct o f  any State organ shall be considered an act o f  that State under international 

law, whether the organ exercises legislative, executive, judicial or anv o ther functions, 

whatever position it holds in the organizadon o f  the State, and whatever its character as an 

organ o f  the central Government or o f  a territorial unit o f the State.” '-"*

M oreover, the  responsibility- o f  the s ta te  does no t extent only to acts o f  its  officials w hich 

have been au th o rized  by it o r  w here the official acts w ithin his official capacity. I t  has been  

established th a t the liabilit)' o f  a state is in v o k ed  even w here its officials hav e  acted beyond 

the scope o f  the ir authority'. Ju risp rudence  o f  the  in ternational courts and  tribunals illustrates 

th a t in cases w here  the officials act w ith ap p a ren t authority  o r  abuse the pow ers o r authorit)'

'■‘5 Ibid.

Akehurst, 258

“Imputabilit)- is the legal fiction wliich assimilates the actions o r omissions o f state officials to tlie state 
itself and which renders the stare liable for damage resulting to the proper!}- or person o f  an alien”. Shaw, 
International, 701.

“Draft Articles on Responsibility o f States fo r Internationally Wrongful Acts, W ith Commentaries 
2001” available at <  hrrp://untrear\M in-org/ilc/texts/instm m ents/english/com m enraries/9 6 2001.pdf
> Accessed No%'emher 11, 2011.
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they have been equipped  w ith, by  the state, then  the  state incurs responsibilit}’ even if  tiie 

actions were unauthorized.'"*' A rtic lc  o f  the IL C ’s D ra ft articles on  state responsibiiit\' is also 

reflective o f  the sam e as it states.

“The conduct o f  an organ o f  a S tate o r o f  a person  o r entit}' em pow ered to exercise elements 

o f  die governm ental audiority shall be considered an act o f  the State under international law 

if  the organ, person  o r entity acts in  that capacit}', even i f  it exceeds its authorit)' o r 

contravenes instructions.

T h e  Caire Case, concerned  an o ffice r and tw o  soldiers u nder M exican contro l, w ho  shot a 

F rench  national w h o  had failed to  give them  $ US 5000 in gold, in  consequence o f  which, 

M exico was held r e s p o n s i b l e .T h e  pu rpose  o f  such  an im position  o f  an absolute liabilit\- 

u p o n  a state in respect o f  the acts p e rfo rm ed  by its officials is to  ensure th a t it exhibits 

p ro p e r contro l over its organs.

3.3.2 Conduct o f  Private Individuals

T he Inter American Court o f H um an Rights In Y oum an’s Claim stated that, “\X̂ e do no t consider that 
the participation o f  die soldiers in the m urder at Angangueo can be regarded as acts o f soldiers committed 
in their private capacity when it is clear that at the time o f  the commission o f  these acts the men were on 
dut}- under the immediate super\-ision and in the presence o f  a commanding officer.” For furdier details 
see: Monica Feria Tinta, The Landmark Killings o f  the Inter-.\m erican Court o f Human Rights on the 
Rights o f  Child (Leiden: Martinus N ijhoff Publishers 2008), 88.

“D raft Articles on Responsibilit}- o f  States for Internationally W rongful Acts, Widi Commentaries 
2001” available at <  hrTp://untrear\-.un.org/ilc/rexts/instm m ents/engIish/com m entaries/9 6 2001.pdf
> Accessed November 11, 2011.

Cassese, Intem adonal Law, 1S8.
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As stated earlier and as a m atte r o f  princip le, private individuals, essentially speaking, by their 

actions, d o  n o t trigger state responsibilit)-. H ow ever, in certain  exceptional circum stances, 

the conduct o f  private individuals is such  th a t it  is capable o f  being im p u ted  to  the state. 

This happens w h en  they e ither ac t on  b e h a lf  o f  the state o r  exercise au thorit) ' w iiich belongs 

essentially to  the  governm en t and  the circum stances justify assum ption o f  such  au th o rit\\ ''’''

M oreover, unauthorized  ac tions on p a r t  o f  private individuals (w hich i f  undertaken  by 

public officials w ould be a ttribu tab le  to  it) m ay  be im puted  to  a state i f  accom pan ied  by any 

act o r om ission o n  part o f  th e  state am o u n tin g  to an endorsem ent o f  the  same.'"’' In o th e r  

words, a state m ay be held  responsib le  fo r acts o f  private individuals o f  it fails to exercise 

such contro l as is required to  p reven t th em  from  com m itdng  those acts. T h e  prim e exam ple 

o f  which h ap p en s to  be the  Zajiro Case w h ere  Am erica w as held  responsible fo r acts o f  the  

ci\dlian crew  o f  a naval ship, ow ing to  the failure o f  its naval officers in p rev en tin g  them.'"’”

3.4Individual Responsibility vs. State Responsibility

A lthough b o th  state and  individual crim inal responsibility exist in re sp ec t o f  breaches o f  

In ternational Law , in essence how’ever, b o th  are quite dissimilar.

W hile s ta te  responsibilit)' is in  respect o f  the individuals either acting o n  behalf o f  o r  as 

officials o f  the  state, n o  such  requ irem en t is needed fo r invoking individual crim inal

A kehurst, 259

“i.e. encouragement, failure to  prevent, lack o f  due diligence, fiilure to punish, denial o f justice, 
ratifying the act e.t.c Ibid.

Shaw, International Law, 704.
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responsibilit)-.'’*’ Secondly, b o th  fo rm s o f  liabilit)'.differ from  each o ther w ith  regard to  the 

purpose which they are m eant to  ser\^e. T he idea o f  state responsibilit)- takes a reparative as 

opposed to a punitive  approach , w herein , the pu rp o se  is to halt the w rongful ac t and  m ake 

good  the dam age o r  loss caused  by it.'"'* T h e  n o d o n  o f  individual crim inal responsibilit)^ 

how ever, ad o p d n g  a punidve approach , is d irec ted  at punish ing  the  w rongdoer cither a t the 

m unicipal o r at the in te rnadonal level th ro u g h  courts and  tribunals fo rm ed  for that

purpose.’”

Just because b o th  form s o f  liabilit)- are d ifferen t from  each  o th e r by n o  m e a ^  suggests 

that they operate in exclusion o f  each other. B o th  may exist sim ultaneously. A  state m ay be 

responsible fo r reparadon  o f  loss caused by its individuals to  an o th er state and  at the sam e 

dm e bring the perpetrato rs o f  the  sam e to jusUce.’’*’

In respect o f  private con trac to rs  rendering  ser\-ices in com bat zones, the n o don  o f  

indi%-idual crim inal responsibilit}' is m ore m eaningful as com pared  to sta te  responsibilit)^ 

D u e  their civilian status, it is o ften  a cum bersom e task to  de the conduct o f  the private 

contractors to  the state thereby rendering  th e  state responsible under in ternadonal law. T h e  

only instance w here a state m ay  incur liabilit)' fo r the oudaw ed  acts o f  a civilian under 

internadonal law  is w hen it endorses o r fails to  p reven t the  sam e. I t  will be  argued at a later 

stage o f  this chap te r that P M S C ’s neither qualif)* as officials o r  agents o f  state, n o r do  they

Cassese, International Law, 271.

Ibid.

'55 Ibid.
'5'* Cases invoKHng commission o f  Crimes, Cnines against Hiimantry and Genocide, essentialK g i\e  
rise to dual responsibility-. Both states and indinduals may incur liabilit)- for ha\nng committed the same. 
This has been affirmed both, by the jurisprudence o f  national and international courts and also by 
customary- law. F or fxirther reading see, Beatrice I. Bonafe, Tlie Reladonslup Between State and Individual 
Responsibilit}- for Internadonal Crimes (Leiden; M aninus N ijhoff Publishers, 2009) 27-30.
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excrcise authoring w hich essentially belongs to  the governm ent'^ ' thus the  only way to h o ld  a 

state responsib le  for the ir conduct is by p rov ing  the failure o f  the state in preventing it. Fliis 

is no t always possible w hereas hold ing  the  private con trac to rs individually liable for their 

conduct and also the com panies w h ich  h ire them  u n d e r the n o tio n  o f  superior and  

com m and responsibiIit)\

T he principle o f  su p erio r and co m m an d  responsibilit)’ under IH L  has p roved  vital for 

ensuring com pliance w ith  the law. Since this principle renders superiors responsible fo r the 

conduct o f  their subord inates, it encourages them  to  act vigilantly and  ensure th a t the 

persons u n d er their co m m an d  so n o t  contravene the  law.’"’'* U n d er this principle, the  

superior m anagem ent o f  PM SC’s m ay b e  held responsib le  fo r the  conduct o f  their 

subordinates.

3,5 State Responsibility for International Crimes

The co n cep t o f  In te rn ad o n a l Crim inal Responsibilit)^ gained m uch a tten d o n  after the w orld  

wars. Such liabilit;- could  be attribu ted  to  all possible subjects o f  in ternational law including 

states, individuals, governm ents and  organizarions.^^^ T h e  deliberations pertaining to  this 

form  o f  responsibility  resulted  in th ree  system s fo r holding the perpetra to rs liable i.e.

Except in certain circumstances, i.e. interrogators o f CACI at the abu ghraib prison.

Chia Lehnardt, “Indi\-idual Liabilit)- o f  Private Militar\‘ Personnel under International Criminal Law^’,
The European Joiinial of International 1024.

Nina H . B. ]orgensen, The Responsibilit)- o f  States for hitem ational Crimes (New York: Oxford 
Universit)- Press, 2003), 4.
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exclusive state responsibilit)', exclusive individual responsibilit)* and  lastly cum ulative 

responsibilit)’ o f  bo th . 161)

l l i e  idea o f  im pu ting  in ternational crim inal responsibility- to  a state rests u p o n  two 

assum ptions, i.e. the  state had  the opportun it)’ to  p rev en t the crim e, and that the  p rospect o f  

liabilit}^ for in ternational crimes acts as a deterren t.'^ ’

N evertheless, m aking states responsib le  fo r com m ission  o f  international crim es is a 

no tion  that has b een  o n  the receiving end  o f  a considerab le am o u n t o f  criticism. T h e  prim e 

argum ent against it  seem s to be the  fact that crim inal law  essentially deals w ith the  individual 

w ho  com m its the  crim e and  im poses the sanction  u p o n  the individual. In  this regard, Sir 

R obert Phillimore''^" in  his “C om m entaries u p o n  In ternational Law ”  states diat:

“T o  speak o f  inflicting punishm ent u pon  a state is to  mistake b o th  the principles o f  criminal 

jurisprudence and  the nature o f  legal personalitv^ o f  the corporation. Criminal Law is 

concerned w ith  a natural person; a being o f  thouglit, feeling and will. A  legal person  is not, 

strictly speaking, a being o f  these attributes, though, through the m edium s o f  representation 

and o f  governm ent, the will o f  certain individuals is considered as the will o f  tlie 

corporation; b u t only for certain  purposes. T h ere  m ust be individual ^^ill to  found  the 

jurisdiction o f  crim inal law. Will by npmentation can n o t found tha t j u r i s d i c t i o n . ” * '^ ^

I*’’’’ Ib id .

M. Cheriff Bassiouni, International Crinunal Law" Sources, Subjects and Contents Q, 64.

'<>- “Sir Robert Joseph Pliillimorc (1810-1885), 1̂ ' Baronet o f  the Pri\T  Council and judge o f the High 
Courr o f Jusrice, England”.

’'̂’-’Jorgensen, The Responsibilit)- o f  States for International, 73-74.
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This perhaps, was the fac to r w hich caused  the ILC to aban d o n  its position  o n  the sam e, 

l l i e  notion o f  crim inal responsibilit)- o f  states had been contem pla ted  by the ILC since 

1976"^ bu t the text w hich w as hnally approved  in 2001, is devo id  o f  any such  concept.

Tliose w h o  argue in favor o f  im putabilit)’ o f  international crim es to states are o f  the view  

that while m aking determ inations as to in ternational law, d ra u in g  analogies w ith  m unicipal 

legal systems can be mislcading."^^ They fortify  their claim by asserting th a t international law 

in its nature is neither civil n o r  penal, it is sim ply in ternational. T o  them  a separate system o f  

accountabilit)' m u st exist to  ren d er states responsib le  for g rave acts, for exam ple breach o f  a 

bilateral trade agreem ent an d  genocide b o th  are in ternational w rongs how ever it  is 

impossible to  com pare an d  equate  b o th  w ith  each o t h e r . T h e  concerns o f  this group may 

be answered by  stating th a t a lthough the IL C  articles and  the  IC C  statute m ake no  m endon  

o f  criminal responsibility o f  states, it n o t m ean  that all k inds o f  in tem adonal w rongs have 

been made to  stand  at the sam e footing. U n d e r the no tio n  o f  aggravated sta te  responsibilit)-, 

breaches o f  p reem pto r\' n o rm s  and  violation o f  obligations erga omnes have been  separated 

from  the ordinary’ breaches o f  international law.

3.6PMC’s Capable of Triggering State Responsibility?

Draft article 19 (2) which does no t form part o f  tlie approved ILC draft articles on  State Responsibilit)- 
2001 read as follows “An internationally wrongful act which results from the breach by a state o f  an 
international obligation so essential for the protection o f fundamental interests o f  the international 
communit)' that its breach is recognized as a crime by tiiat communit}’ as a whole, constitutes an 
international crime” .
*̂'5 Alain Pellet, “Can a Stare Commit a Crime? Definitely, Yes!”, The European Journal o f  International 
Law Vol. 10(1999): 433.

Ibid. 434.
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T lie general co n cep t o f  state responsibilit)-, w ith  specific reference  to the IL C  articles on 

State Responsibility has been  discussed in  the  preceding p o rtio n  o f  this chapter. T he 

question that rem ains unansw ered  how ever is w hether states m ay be held accountable for 

the conduct o f  P M C ’s hired by  them . T h e  issue o f  attributing to  a state, the  conduct o f  its 

soldiers, is qu ite  stra igh tforw ard  since they belong  to an “ entity  em pow ered to  exercise 

elem ents o f  the  governm ental au thority” . P M C ’s on  the con trar)', do  n o t p resen t such a 

forthright situation. T here  is n o  d em in g  the  fact that there  exists a regulator}^ gap which 

states exploit in o rd er to evade liability u n d e r in ternational law, for co n d u c t o f  private 

contractors h ired  by them .’̂ ' I t  m u st n o t how ever, be  concluded th a t this gap is incapable o f  

being filled. T his section argues h o w  positive obligations u n d e r b o th  IH L  an d  IH R L  can 

help till this reg’jlator)- gap.

3.6.1 Agents o f State?

A rticle 8 o f  the  IL C  draft articles o n  State Responsibilitj- states th a t

“The conduct o f  a person o r  group o f  persons shall be considered an act o f  a State under 

intemational law if the person o r group o f persons is in fact acting on the instructions of, or 

under the direction or conurol o f  that State in carry ing out the conduct.” *̂’*'

Carsten Hoppe, “Passing rhe Buck: State Responsibilit\- for Private Milirar\- Companies” T/je European 
Jourihilof hi/er/ici/ionalLaw Vo\. 19(2008): 989.

Available at <  http://untrear^M m .org/ilc/rcxrs/iflstnim ents/english/com m enraries/9 6 2001.pdt > 
accessed Januar\- 22, 2012.
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I l ie  first situation is very straightforw ard and uncontroversial. I t  is the second  

proposition w hich  has b een  the  center o f  m uch  debate and  discussion seeking to determ ine 

the degree o f  con tro l requisite  fo r its operation."''^ M oreover the com m cntar)- to the ardcle 

states that

“M ost com m only, cases o f  this kind will arise where S tate organs supplem ent their ov.*n 

action by recruiting o r instigating pri\-ate persons or g roups w ho act as “auxiliaries” wliile 

remaining outside the official stm cture o f  the State. T liesc include, for exam ple, individuals 

or groups o f  private individuals u h o , d iough  n o t specifically com m issioned by the State and 

not form ing p a n  o f  its police o r arm ed forces, are em ployed as auxiliaries o r are sent as 

“volunteers” to  neighboring countries, o r w ho are instructed  to  carr\- ou t particular missions 

abroad.” *"̂

A read ing  o f  the p o rtio n  o f  the ILC  com m entary  c ited  above, may lead one to conclude 

that m em bers o f  PM SC’s by  acting as auxiliaries and  thereby  supplem enting the actions o f  

state organs, qualify as de facto  organs o f  the  state. T h is conclusion how ever, is erroneous. 

The factor ultim ately responsib le  for determ ining  w h e th e r private individuals (including 

PMSC’s) qualify the test o f  agency envisaged by A rticle 8 is w hether the state was involved in 

the w hole m a tte r to the ex ten t o f  issuing directions o r exhib iting  contro l over the co n d u c t.’’'

Shaw, International Law, 704.
Available at <  htrp://uiitreat)-.un.org/ilc/texts/tnstrum enfs/english/com m enraries/9_6_2001.pdf > 

accessed j  anuar\- 22, 2012.

Ibid, ‘Such conduct will be attributable to a state only if  it directed or controlled the specific operation 
and the conduct complained o f  was an integral part o f  the operation’.
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I t is obvious that ILC has placed its reliance upon  the ICJ judgm ent in the N k a ra im  case 

w herein it was determ ined th a t th e  con d u ct o f  the  contras could n o t be a ttrib u ted  to  the USA. 

W ith  a view to  determ ine the  question  o f  imputabilit}- o f  conduct o f  private individuals to 

the  state, the ICJ devised the fam ous ‘E ffec tive  C ontrol T est’. T lius, applying this test, the 

co u rt was o f  the view  that in o rd e r for the v io lations o f  IH L  com m itted  by the  contras, to  be 

attributable to  the USA, it w as essential to  sh o w  th a t they had  com m itted  the  said violations 

in  accordance w ith  specific in structions issued  by tlie USA.^'" A ccording to  C assese the 

factors establishing effective co n tro l o f  a S ta te  were, “w hether (i)they w ere paid  o r financed 

by a state, (ii) their action h ad  been  co o rd in a ted  and supervised by that s ta te , and  (ili) the 

state had issued specific in structions con cern in g  each o f  their unlawful ac tion” .'''*

In  i:adk how ever, the IC T T  while departing  from  Nicaragua, devised the  three tiered 

“Overall C on tro l T est”

“First, whether single individuals or militarily unorgani2ed groups act under specific 

instructions or subsequent approval o f  the state. Second, in the case armed groups or 

militarily organized groups, whether they are under the overall control o f  a state (without 

necessarily this State issuing instructions concerning each specific action). Tliird, whether 

individuals actually behave as State officials within the structure o f  a state.”>'=>

Cassese, International Law, 190.
Antonio Cassese (1937-2011), distinguished jurisr o f  public international law and first president o f  tlie 

International Criminal Tribunal for the former Yugoslavia.

*’■* Cassese, International Law, 190.

'■5 Ibid.
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T o sum  it up , even if  personnel o f  PiSfSC’s providing com bat s e n ic e s  w ould fail th e  test 

o f  N icaragua, they may still be  considered as agents o f  sta te  under the overall control test o f  

Tadic. T his how ever only h o ld s  good fo r th o se  con trac to rs w h o  may b e  considered arm ed  o r 

militarily organized g roups. T lie  Larger chunk  o f  PM SC  s engaged in provision o f  security' 

related sc r\ices  canno t be considered as agents, and consequendy  a ttribu te  liabilit}' to  the 

state, since they rem ain o u tside  the purv iew  o f  both  tests.

3.6.2 Regulatory Gap between Soldier and Contractor

There is no  denying the  fact that m em bers o f  PM C ’s like soldiers o f  a state, are capable o f  

acting in a m anner w hich  is n o t in conforrm t)' w ith the  n o rm s o f  IH L  an d  IH RL. H ow ever, 

there is a huge d ifference in  the effect (w ith regard to sta te  responsibility’) th a t bo th  actions 

may produce.

In situations w here a person  belonging  to  the arm y is found  guilt}' o f  violating the  law, 

showing that such p e rso n  w as a sold ier is sufficient fo r hold ing  a sta te  responsible fo r his 

actions.''*’ In  the cases concern ing  abuse o f  the law by private con trac to rs hired by a state, 

various questions perta in ing  to  im putability o f  the said actions to the sta te  com e in to  play. I t  

w ould thus be essential to  show  that the  private con trac to rs either acted  “on  behalf o f  die 

state” o r  w ere exercising “ authority' w 'hich belongs essentially to  the g overnm en t . R endering 

com bat scrs’ices o r p erfo rm in g  deten tion  an d  in terrogation functions fo r a state, essentially 

belong to  the latter an d  will be a ttribu tab le  to the sta te  hiring such services.'" A s far as

Hoppe, “Passing tlie Buck” , 990-991. 

>■' Ibid, 992.
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provision o f  guarding and  p ro tec tio n  ser\aces is concerncd , a ttribu tion  to  a sta te  becom es a 

difficult task and rests on  dete rm in in g  w hether w rongful acts o f  such contractors w ere 

accom panied by any “act o r om ission  o n  part o f  the  state am ou n d n g  to  an endorsem en t o f  

the sam e” .

3.7 Positive Obligations of States under IHL and IHRL

T hough  imputabilit)- may be a to u g h  issue w hen it  com es to P M C ’s, it does no t by  any 

m eans how ever, follow  that states hav e  no  responsibilit}- tow ards reguladng the ir conduct. 

T lie apparen t gaps w liich exist w ith  resp ec t to  regulation o f  PM C ’s can be covered by having 

recourse to  the positive obligations w h ich  b o th  IH L  and  IH R L im pose  u p o n  the  states.

3.7.1 Duty to Respect and Ensure Respect‘d

W ith  respect to  acts contrar)' to IH L , com m itted  by  private con trac to rs  the states required to 

act w ith  due diligence and  n o t  on ly  p re \'en t such  conduct b u t also pu t to  task the 

perpetra tors o f  the same.*'^ T his d u ty  o f  ensuring respect tow ards the norm s o f  IH L  has 

been  fortified by v irtue  o f  C o m m o n  A rticle 1 to the  G C ’s, w hich im poses d ie tw ofo ld  dut\' 

o f  respecting and  ensuring re sp ec t o f  the conventions. M oreover, “ respect fo r the 

conventions signifies that “ the S tate  is under an obligation to do  everything it can to ensure 

that the rules in question  are re sp ec ted  by its o rgans as well as by all o thers under its

Common Article 1 to tlie Geneva Conventions o f  1949.

Marco Sassoli, “State Responsibilit}' for Violations o f  International Humanitarian Law,” International 
oj the Red Cross 84 (2002): 411.



jurisdiction” .’*’ F u rtherm ore , this article, according to  the IC j in the N icaragua, is a “general 

principle o f  hum anitarian law” and its application extends to b o th  in ternational an d  n o n ­

in ternational arm ed conflicts.'^*

Lastly, all states are under th e  obligation to  prosecute all persons guilcv' o f  having 

com m itted  w ar crim es, regardless o f  w hether the wTongdoers are com batan ts o r  civilians. 

T h e  IC T R  A ppeals C ham ber in A kayesu  affirm ed this in the follow ing m anner

“ International hum anitarian law w ould  be lessened and  called into question i f  it were to  be 

adm itted that certain persons be exonerated  from  individual crim inal responsibilit)' fo r a 

v iolation o f  com m on Article 3 under the pretext tliat they did n o t belong to  a specific 

categor)’.” **'-

A s regards the responsibilit\- o f  sta tes for p rosecu ting  w ar crim es by PM C ’s, w h at is 

essential is for there  to  be a co n n ec tio n  betw een the  acts o f  the  latter to  the  arm ed 

c o n f l i c t .T h i s  link is considered to  ex ist betw een the criminal con d u c t in question an d  the 

arm ed conflict w hen  the  perpetrators are connected  w ith  a part)' to  the  conflict.’̂

Laurence Boisson de Chazournes and Luigi Condorelli, “Common Article 1 o f tlie Geneva 
Conventions Re\isired: Protecting Collective In terests” Intemational Rfi îeiv of the Cross 837 (2000) < 
http://w \vw .icrc.org/eng/resoufces/dociim enfs/m isc/57)qcp.hrm  >  accessed: Februar}' 5, 2012.

Sassoli, “State Responsibilin-” , 421.

***- Chia Lehnardt, “Individual Liabilit}'” , 1018.

Francesco Francioni and Natalino Ronzitti, W ar by Contract: Human Rights, Humanitarian Law, and 
Private Contractors (New York: Oxford Univetsit}' Press, 2011), 431.

Ibid, The authors are o f  the \iew  that bearing this in m ind, the link between the acts o f  the PAISC’s 
and the part}’ to the conflict outsourcing fimctions to it, is not difficult to establish.

http://w/vw.icrc.org/eng/resoufces/dociimenfs/misc/57)qcp.hrm


3.7.2 The General Duty to Bring Perpetrators of H um an Rights to Justice

T he H um an R ights C om m ittee  (HRC) has on  num erous occasions reiterated  the dut\- o f  

states to pu t to  task all such p e rso n s w ho have  been guilt)' o f  violation o f  h um an  rights. In  

M nanga v. Z aire, a case perta in ing  to  to rture , arbitrar)- de ten tion  and inhum an treatm ent, the 

H R C  held that the state is d u ty  b o u n d  to investigate in to  the m atte r and p un ish  the persons 

responsible.

A lthough generally the H R C  leaves it up  to  the states to decide the body  o f  law (civil o r  

criminal) u n d ^  w hich the  s ta te  m ust tr\- the  w rongdoer, there  have nevertheless been 

instances w here the  com m ittee  has expressly requested  states to  extend crim inal penalties to 

the perpetrators.

3.7.3 Application o f  H um an Rights Obligations in Situations o f  Armed Conflict 

and the Extra-territoriality

I t is com m on know ledge th a t in tim es o f  arm ed conflict, the  scope o f  IH R L  shrinks 

considerably since IH L  co m es in to  regulate the situation. N evertheless, even in conflict 

situations, the IH R L , as d im inu tive  as it may be, still rem ains in force.

Generally speaking, a sta te  is responsib le  fo r carrying o u t its hum an righ ts obligations 

w idiin its ow n territor)’ by v irtu e  o f  the fact th a t it happens to  b e  under the sta te’s exclusive 

control. T lierefore, w hen  w e talk o f  arm ed  conflicts n o t international in nature, the

Anja Seibert-Fohr, Prosecuting Serious Human Rights Violations (New York: Oxford Univetsit}' Press, 
2009), 11-12.

Ibid, 12, in die words o f the committee, “State part\- to the covenant is under an obligation to take 
effective measures to ensure that...crim inal proceedings are initiated seeking die prom pt prosecution and 
conviction o f the persons responsible” .



discussion on  applicability o f  hum an rights law rem ains relatively simple. ?Io\vever, w hen the 

debate makes a tu rn  tow ards lA C , the issue in need  o f  being addressed  Is the ex ten t to w hich 

states are required  to  adhere to  their IH R L  obligadons w hen operating  beyond  their ow n

1X7territor)'.

T h e  H R C  subscribes to  the  v iew  that states are under an  obligation to  ab ide  by the 

IC C PR  n o t only w ith in  their ow n territor)' b u t also in respect o f  indi\-iduals w ith in  their 

p ow er o r effective con tro l.’®* T his stance o f  the  H R C  is clearly depictive o f  its extraterritorial 

approach  tow ards hum an  rights obligations u n d e r  the ICCPR.

T h e  ICJ, fo r m ost, has been  an advocate o f  territoriality- o f  hum an .righ ts and  extents 

their extraterritorial application only to  cases w here  the sta te  exercises jurisdiction, i.e. 

occupied  territories (e.g. T he advisor}' op in ion).

T he various regional system s developed fo r the  im plem entation  o f  h um an  rights also 

d e se n  e a ttention . T h e  approach  o f  the  In te r  A m erican  C o u rt o f  H um an R ights attaches 

m ore  im portance to  contro l exercised by a sta te  over a person  as opposed  to  territor)'.’"’’̂ 

A ccording to it

Hoppe, “Passing the Buck”, 995.

Hmnan Rights Committee, General Comment no. 31, ‘States Parties are required by article 2, 
paragraph 1, to respect and to ensure the Covenant rights to all persons w ho may be within their territor}’ 
and to aU persons subject to their jurisdiction. This means that a State party must respect and ensure the 
rights laid down in the Covenant to anyone within the pow er or effective control o f that State Part}-, even 
if no t simated within the territor}- o f  the State Part)-.’ Available at < h ttp : //d a ccess-dds- 
ny.un.ore/doc/U N D Q C /G F.N /G 04/419/56/PD F/G Q 441956.pdf?O penE lem ent > accessed Januar}- 7, 
2012 .

***'•* Hoppe, ‘Tassing the Buck”, 996.

•’o Ibid.
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“The term  ‘jurisdiction’ iii the sense o f  A rticle 1(1) is [not] lim ited to or m erely coextensive 

with national territor)-. R ather, the ComiTiission is o f  d ie view that a state part\- to the 

American C onvention may be responsible under certain circum stances fo r the acts and 

omissions o f  its agents w hich produce effects o r are undertaken outside that state’s 

territor.-.” ''-”

T he p ractice  o f  the E u ro p e a n  C o u rt o f  H um an Rights (E C tH R ) also  seem s to have 

evolved over tim e. B eginning from  the ra th e r broad  in terp re ta tion  o ^A rtic le  1 o f  the E C H R  

in  hoi^doii V. Titrkty^ to  the  restrictive ap p ro ach  in Bankovic the E C tH R  has reaffirm ed the 

extraterritorial nature o f  h u m an  rights obligations under the E C H R  in Issa v. Tiirkeyy‘~

W ith regard  to  the C o n d u c t o f  PM SC ’s thus, it w ould be ap t to conclude  that it m u st be 

regulated in accordance w ith  th e  hum an rights obligations o f  the h iring s ta te  p ro \id ed  that 

they are w ith in  d ie authority  an d  con tro l o f  the  said state o r  its authorized ag en ts .'”

3.7.4 IC C P R : D u ty  to  P re v e n t

T he IC C PR  is seen by m any as an effecdve tool against serious h um an  rights violadons, 

owing to  its universal n a tu re  an d  the b ro a d  spectrum  o f  c i\il and political rights th a t it 

e n c o m p a s s e s .T h e  covenan t prim arily stresses prevention o f  hum an righ ts violations and

Hoppe, ‘Tassing the Buck”, 996.

Ibid, 997.

Seibert-Fohr, Prosecuting Serious Human Rights Violations, 11.
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obliges states to  p ro tec t the rights guaran teed  therein , it nevertheless also provides fo r 

situations w here a violation o f  tho se  rights has already taken place.

T he m ost im p o rtan t rights con ferred  by the  covenan t w hich are also considered as being 

non-derogable, are the  right to  life (and p ro tec tio n  from  arbitrar\- deprivation o f  life) and 

protection against to rtu re , cruel, inhum an o r degrad ing  trea tm en t o r  punishm ent. ITiis bears 

a lo t o f  significance w ith  relevance to  the co n d u c t o f  private contractors. T h e  various events 

involving the abuse  o f  IH L  and  IH R L  by various PM SC ’s in A fghanistan and  Iraq , as 

detailed in the prev ious chapter m ake it evidently clear that there  has been a repeated pa tte rn  

o f  a com plete d isregard  o f  these non-derogable  rights. In  this regard, the H R C  has m ade it 

clear that the positive  obligations w ith  respect to  the right to  life and  p rohib ition  o f to rtu re  

enshrined in the IC C P R  extend  even “ to the co n d u c t o f  private  contractors n o t attributable 

to  the state” .’̂  T h e  H R C  is o f  th e  view  that sta tes part}- to  the covenant

“ It is the dut}- o f  the State part^• to  afford ever) one protection  tlirough legislative and other 

measures as m ay be necessarv against the acts proliibited by article 7, whether inflicted by 

people acting in  their oft'icial capacit}-, ou tside their official capacit}- o r in  a private 

capacit)'.” "’"

Ibid. The covenant obliges states to hold the offenders responsible. In  other words, under the ICCPR, 
states are under an obligation to prosecute all such persons who have \io lated  it.

Hoppe, ‘Tassing the Buck”, 998.

Human Rights Committee, General Com ment no. 20, available at < 
h rrp :/ /www.unhchr.ch/tbs/doc.nsf/fSymbol~l 76924291970*54969cl2563ed004c8ae5?Opendocument > 
accessed, Januat}- 29, 2012.

http://www.unhchr.ch/tbs/doc.nsf/fSymbol~l


Lastly, eveiy sta te  part)- to the co v en an t is under a dut)- to am end their laws and  practices 

in o rd e r to  com bat recurring  abuse o f  the  c o n v e n t io n .T h i s  particular requ irem ent bears a 

lot o f  significance w ith  respcct to the  activities o f  PM SC ’s in Iraq  and  A fghanistan w here 

repeated  violations have gone unchecked  by the h iring  states.

3.8Developing Accountability Mechanisms

T he first step tow ards discharging liabilit)- w hether state o r individual, in respect o f  an 

internationally w rongfu l act, it is indispensib le to  first determ ine the  body  o f  law  w hich 

outlaw s such conduct. T h is  inevitably brings in to  play the various principles perta in ing  to  the 

issue o f  jurisdiction i.e. w hich sta te  shall extend it laws to the  act in question. W'liile 

discussion state responsibilit)- fo r extraterritorial application  o f  h um an  rights obligations 

earlier in  this chapter, the  dut)' o f  states to  extend their laws to  territories w here tiiey exercise 

con tro l has been discussed at length. T h e  issue th a t bears m ore im portance  here  is th a t o f  

the liability o f  p rivate  con trac to rs w h o se  crim inal conduct though  fails to  a ttrac t state 

responsibilit)^ bu t nevertheless renders tliem  liable u n d er the no tio n  o f  individual crim inal 

responsibilit)\ The approach  o f  in ternational crim inal law, as e\'idenced by the sta tu te  o f  the 

ICC is based on  the  n o tio n  o f  com plem entarit)^ T h e  p roper forum  for p rosecu ting  private 

con trac to rs for w-ar crim es and also b reaches o f  IH R L  w ould thus ine\titably be the  dom estic 

courts o f  either the h iring  o r h ost state."”"

H oppe, ‘Tassing the Buck” , 999.

Ibid, 999-1000.

Lehnardt, “Individual Liabilit)-”, 1030



There have been  various initiatives taken  a t the international level with a view  to develop 

standards fo r regulation o f  p riv a te  con trac to rs a t the in ternational level. In  this regard, the 

H um an l ig h ts  Com m ission in  2005 created a w orking g roup  to  address the issue o f  PM SC’s. 

Its Task additionally was to , ‘p repare  d ra ft international basic principles that encourage 

respect for h um an  rights on th e  p a rt o f  th o se  com panies in their activities’.

The M ontreux  D o cu m en t, is also a com m endable  con tribu tion  o f  the  international 

communit}' under the auspices o f  the IC R C , highlighting the various rules and good  

practices w ith respect to P M S C ’s, that have b een ” derived fro m  IH L  and IH R L ”  and w hich 

b o th  the h iring and  host sta tes a re  encouraged  to adopt.

At the dom estic level, th e  uncertain t)' su rround ing  hold ing  PKISC’s accountab le  for w ar 

crimes and hum an  rights v io la tions seem s to  be m ore o f  a p rob lem  related to enforcem ent 

o f  the law as o pposed  to its applicability.^'" T h e  events unfo ld ing  in Iraq  and  A fghanistan 

have e \id en ced  the  insufficiency in  the law en fo rcem en t m echanism s o f  b o th  hiring and h o s t 

states ow ing to  which h o ld in g  private contractors accountable has rem ained an 

insurm ountable task.^^^

3.8.1 Mechanisms for Ensuring Compliance at the National Level

Lindsey Cameron, ‘Trivate Militar}- Companies: their Status under International Humanitarian Law 
and Its Impact on Their Regulation”, International of the Cross 763 (2006): 596.

Lehnardt, “Indi\idual Liabilit}-” , 1016. The A uthor also rightly points out that the in manv instances 
private contractors have remained untouched even if  adequate legislation for holding them responsible is 
in place. It therefore evidences the unwillingness o f  national authorities to prosecute tliem.

="5 Ibid, 1031-1032.



I t is im perative to  p u t in to  place an effective system  for regulating the co n d u c t o f  PM Cs. 

Tliis obligadon o f  regulating PM S C ’s rests prim arily  w ith the states. The com panies hiring 

the ser\ices o f  p rivate  con trac to rs also are responsib le  for m ain tain ing  and  effective system  

o f  checks and balances. This p o rtio n  details the responsibilities o f  b o th  PM SC ’s and States 

w ith respect to  regulating the co n d u c t o f  the m em bers o f  the form er. A n effecdve regulatory 

system  w ould requ ire  necessary legislative changes in o rd er to  ensure th a t the civilian 

contractors guilt)’ o r  violating the  law ,'like the ir coun terparts in the  militar)’ and  securit}- 

forces o f  the s la te , are b ro u g h t to  justice. “ In  sh o rt, regulation can be in te rp re ted  as the 

form al m echanism s o f  contro l w hich  are estab lished  in order to  guide conduct and  to ensure 

the universal app lica tion  o f  the  law. T he assum ption  is that g rea ter regulation can lead to 

enhanced  accountabilit)'” ."^

A nother ver\* practical and  sim ple p roposition , w ith  regard to  regulation o f  PM SC’s is to 

incorporate th em  in to  the arm ed  forces o f  the  sta te  and subject th em  to sim ilar laws hence 

quelHng all controversies su rround ing  their legal status an laws applicable to them .^ ’̂

3.8.1.1 Transparency

T h e  first and  fo rem o st step tow ards ensuring  preven tion  o f  oudaw ed activities by the 

PM SC ’s, the s ta te  organs m aking  use o f  the ir serv'ices m u st bear the responsibility o f  

ensuring that they  conduct the ir operations transparendy . T his perhaps, qualifies as the m ost 

effective m eans o f  ensuring d ia t PM SC ’s are p reven ted  from  violating IH L  an d  IH RL. It 

therefore entails setting  ou t a form al code o f  co n d u c t w hich the PM SC’s w ou ld  be required

Fred Schreier and Marina Caparini, Privatising Seairitj: Lmiv, Pnictice and Governance of Prirale lS,\ilitaiy and 
Security Companies (Geneva: Geneva Centre for Democratic Control o f  Arm ed Forces, 2005), 5.

Cameron, ‘T rivate Military Companies”, 596.
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to adhere to  at all times. M oreover, the  s ta te  m ust also define the penalties it would ex tend  

to them  in case o f  non-com pliance. A n o th e r  suggestion in  this regard  is to toughen  the 

licensing procedures o f  such  companies.^*^

3.8.1.2 Oversight

Failure on  p a rt o f  the PNfSC’s in m ain tain ing  an adequate system o f  oversigh t is perhaps one 

o f  the m ajo r cause w hich has led to b e lie f  am ong the con trac to rs that they  operate w ith in  a 

culture o f  im punit)'. B earing in  m ind th e ir  obligations to  respect and  ensu re  respect o f  IH L  

under article 1 o f  the G .C ’s and  the d u ty  to  prevent v io lations o f  h u m an  rights u n d er the 

ICCPR, state m ust also look  in to  w heU ier the private contractors are repository’ o f  the  

requisite training in the areas o f  IH L  an d  IH R L . M oreover, the responsibility  o f  the sta te  

organs ou tsourcing  their functions to  the private contractors m u st prim arily rem ain  

responsible fo r the ensu ring  that p e rso n n e l o f  the PM SC ’s conduct the ir functions in 

accordance w ith the law. A n o th e r m e th o d  o f  m aintaining effective oversigh t w ould b e  to  

develop an  effective rep o rtin g  system  requiring  the PM SC ’s to  su bm it com prehensive 

periodic rep o rts  to the sta te  organ to w h o m  it is answerable.^^^

3.8.1.3 Investigation

The experiences in Iraq  and  A fghan istan  have p ro v ed  that investigation is the  key 

com ponen t in holding p rivate  co n trac to r responsible fo r outlaw ed conduct. A bsence o f  

responsible authorities fo r conducting  investigations in to  the v io lations o f  the law  by 

PM SC’s has been one o f  the m ajor factors causing setbacks to  the  p rospects o f  their

Ibid, 597.

‘Trivate Securir}' Contractors at War: E nding the Culture o f  Impuiiit)-”, Human Rights First, available 
at < hrtp://\v•\^'\%^humanrightsfirst.o^g/\vp-content/uploads/pdf/081l5'usls-psc-final.pdf >  accessed 
November 1, 2011.



prosecution w ith in  the US C ourts  as evidenced in  the PMsaro case, h i this respect ic has been  

o ften  advocated to  in troduce  w ithin the PM SC  setup investigation m echanism s on sim ilar 

footing as w ith in  the arm ed forces o f  the h iring  state. T his w ay w henever there  is an alleged 

breach o f  the law the persons in  charge o f  investigation w o u ld  be able to collect all evidence 

and prepare the ir reports  w ith o u t any delay."'”̂

3.8.1.4 Prosecution

A bsence o f  the  fear o f  facing p rosecution  fo r com m itting  breaches o f  the law is the factor 

w hich has led P M S C ’s to fu nc tion  w ith the belief that they a re  capable o f  getting  awav w ith  

anything. T h u s  the  m ost essential tool required  to tam e these unruly contractors is 

undoubtedly, litigation.^’’ ‘I t  c o u ld  indeed be argued tliat, faced  w ith the th rea t o f  public and  

private law litigation in re la tion  to  PM C abuses, PM Cs w ill increasingly set up  their ow n 

corporate social responsibility- an d  accountability m echanism s.’"'"

Thus, the  p ro sp ec t o f  b e in g  tried b efo re  a court o f  law  will serve as a catalyst in 

disciplining PM S C ’s."” M oreover, the forum  o f  such p rosecu tio n  m ust always be the judicial 

system o f  the  h o s t state. T h e  experience o f  the  VC'oT w ith  reference  to the U nited  States has 

show’n that th e  h iring  state o ften  suffers fro m  a lack o f  po litical m otivation com bined w ith 

the absence o f  necessary- resources to p u t PM SC ’s to task. H ow ever, ow ing to  the fact o f  

functioning w ith in  conflict zones, there is the  possibility o f  th e  presence o f  a fragile system

Waiting for the experts to arrive from the hiring state and then conducting the in%-estigation would 
result in waste o f  time and also loss o f  valuable evidence.

Cedric Ryngaert, “Litigating Abuses Committed bv Private Military Companies” , The European 
Journal o f Internationiil Law 19 (2008): 1037.

Ibid.
Ibid.



o f  justice w ithin the h o s t sta te  o r even its absence altogether."'" T h ere  m ay also b e  case, 

w here P M S C ’s, like u n d er o rd er 17 o f  the  CPA in Iraq, are rendered  im m une from  

jurisdiction o f  the host state. In  such cases the  dut)- o f  p rosecution  m u st inevitably devolve 

unto  the h o m e  state.

3.9 Self-Generating Regulatory Mechanisms

A nother o p tio n  advocated fo r the regulation  o f  PIvI^C’s is that o f  allowing them  to  develop  

their ow’n  codes o f  conduct."'^ N evertheless this p roposition  has n o t received m uch 

encouragem ent due to tw o factors nam ely, w h eth er vo lun tary  m easures w ould effectively fill 

the existing accountabilit)' gap  and  th e  absence  o f  any effective and binding  enfo rcem ent 

m echanism  o f  the same."'^

A n o th e r factor w hich has caused th e  developm ent o f  opposing views regarding self­

regulation is the fear in respect o f  the increasing p ow er o f  PM SC’s and  consequendy the 

decrease o f  governm ental co n tro l over th e ir  activities."'^

\X1iat is envisaged u n d e r the no tio n  o f  self-reguladon is that the various PM SC’s m u st 

join hands and  together, fo r their ow n d is tin c t regulator)- body."'^ T his concep t how ever, is 

deeply flaw ed since a regulator)- body  w h ich  does n o t com e under the jurisdiction o f  any 

particular sta te  to w hich th e  private co n trac to rs  belong, is incapable o f  being  equipped w ith

Ibid.

Christopher Kinsey, Corporate Soldiers and International Securit)- (Oxon: Routlcdge, 2006), 148.
-'■* Ibid.

Benedict Sheehy, Jackson Maogoto, and \'^irginia Newell, Legal Control o f  the Private Militar}- 
Corponitions (Kew York; Palgrave Macmillan, 2009), 112.

Kinsey, Corporate Soldiers, 148.



the tools o f  p reven ting  and  pun ish ing  abuses o f  the law. M oreover, self-regulation canno t be 

considered a plausible so lu tion  given the  p resen t reputation enjoyed by the PM SC’s w hich 

casts a shadow  o f  doub t o v e r their w illingness to  hold the ir m em bers guilt}' o f  violating the 

law, responsible. PM SC’s sh o u ld  no t b e  allowed to develop  any such  system o f  self­

regulation because firstly, the  larger the g ro u p , the m ore difficult regulation becom es and  

secondly, unless and  until th e re  is w illingness to  prevent and  prosecute  breaches o f  tlie law, 

the entire activity is rendered  futile."''

Lasdy, ow ing  to the n a tu re  o f  the activities being carried ou t by the private militar}' and  

securit}- industr}-, their lack o f  p ro p er rep o rtin g  systems, oversigh t, and  dubious invesdgadon 

systems ren d er them  a w eak candidate fo r self-regulation."**

3.10 Obligations of States in Respect of Private Contractors

A s regards the  responsibilit}- o f  states, w ith  respect to the co nduc t o f  the p rivate  contractors 

hired by them , there exists a regulatory gap  which the  states exploit in o rd er to evade 

responsibilit}’ u n d er in ternational law."*’

As settled  earlier, b o th  IH L  and  IH R L  are applicable to  the  personnel o f  PM SC’s and  

consequentiy, states may in cu r responsibilit}- for their unlaw ful conduct. T h is may either be 

due to a ttribu tion  o f  such outiaw ed act o r  om ission to  a state agent o r ow ed  to a failure to 

perform  any positive obligation  triggered by such  conduct.

Sheehy, M aogoto, and Newell, Legal Control o f  die Private Militac)- Corporations, 113-114.
Ibid, 114.

Carsten Hoppe, “Passing the Buck: State Responsibilit}- for Private Militar}’ Companies”, The European 
journal of International ]^iv  ?P(2008): 989.
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Rights and Obligations of Private Contractors3.11

I t has been show n  th a t the m em b ers  o f  PM SC ’s qualify as subjects o f  in ternational law and 

are thus capable o f  being a ttrib u ted  rights and  obligations u n d er in ternational law. T here  

exists no factor precluding the  responsibilit)* o f  these private contractors fo r violations o f  

b o th  IH L and IH R L .

W lienever the  law’ accords legal personalit)-, it also confers certain rights and  obligations 

u p o n  that p erson . T hus, if  in the  contex t o f  IH L , i f  a certain  class o f  persons is to  be 

considered as repositor)- o f  civilian status, it  necessarily entails th a t they are en d d ed  to  all the 

protection  affo rd ed  to  them  by IH L  and refrain  fro m  indulging in to  acts w hich may result in 

rem oval o f  such p ro tection . A n d rew  C lapham “ ‘̂ sum m arizes this argum ent in the  following 

m anner

As long as we adm it that indi\'iduals have rights and duties u n d er custom at)' international 

hum an rights law and in tem ational hum anitarian law, we have to  adm it that legal persons

Andrew Clapham is a Professor o f  Public Internationa! Law at the Graduate Institute o f  Intemational 
Smdies in Geneva and tiie D irector o f  the new G eneva Academy o f  Intemational Humanitarian Law and 
Human Rights. H is current research relates to the role o f  non-state actors in international law and related 
questions in hum an rights and humanitarian law. H e has worked as Special Adviser on Corporate 
Responsibility- to High Commissioner for Human Rights Mar}- Robinson and A d\iser on  International 
Humanitarian Law- to Sergio Vieira dc Mello, Special Representative to  the UN Secretarj'-General in Iraq.’ 
Available at < h_rtp://untrear^•■un■org/cod/avl/pdf/1s/C^npham bio .pdf >  accessed February 28,2012.



also have the necessan- international legal personalit}' to  enjoy som e o f  these rights and 

conversely be prosecuted o r held accountable for violations o f  their international duties.” --'

Tlius, since PM SC’s have benefitted  by the a ttribu tion  o f  civilian status, in so  far as 

enjoying im m unit)- from  attack and all o th e r  benefits available to civilians under IH L , they 

m ust also be ready to  face prosecu tion  in cases w here they take d irec t p a rt in hostilities. 

NCoreover, w ith respect to  hum an  rights, they m ust ac t in  accordance w ith  the  hum an rights 

obligations o f  bo th  h o s t and  hiring states. F urtlierm ore, bearing in m ind  the Fallujah 

massacre, private contractors m ust a t all tim es be adequately equipped an d  prepared, w hich 

tlie com panies em plo jing  them , should b e  b o u n d  to ensure.

3.12 Conclusions

W hether they qualify as agents o f  state o r  n o t, it  has b een  show n that a sta te  nevertheless, in 

one way o r  the other, m ay be held responsib le  for the  outlaw ed acts o f  private contractors 

hired by it. In  cases w here  the  actions o f  such  persons are no t attribu tab le  to the sta te , it 

nevertheless has certain positive ob ligations under in tem ational law  w hich  require it  to 

prevent such  actions and  also punish th e ir  com m ission.

T he existence o f  the law  regulating th e  conduct o f  PlvISC’s canno t b e  disputed. A  state 

m ust p rosecu te  all v io ladons o f  IH L  an d  IH R L  by p rivate  contractors w ith in  their territor}-

—' Nigel D. White and Sorcha MacLeod, “'E U  Operations and Private Militar\- Contractors: Issues o f  
Corporate and Institutional Responsibilit}-,” European Journal oJhiternalionalLMw 19 (2008): 970.



o r  within territory  w hich h ap p en s  to be u n d e r its exclusive contro l. Lack o f  willingness on 

part o f  states has (and will co n d n u e  to, i f  it persists) lead to  the  perception  th a t PM SC’s are a 

supra law enut)’ to  w hom  the  law  is incapable o f  being applied. States m ust do  away w ith the 

impunit)' w hich the PM SC ’s have com e to enjoy so  that it m ay ensure com pliance w ith and  

respect for the law. Ivforeover, the  states bearing in m ind th e  principles o f  superior and 

com m and responsibiUty m u st also ensure th a t the superior m anagem ent o f  the PM SC’s is 

also punished fo r its failure to  exercise effective contro l o v e r its subordinates and p u t in 

place measures aim ed at p rev en tin g  violation o f  the law by the  same.

Lasdy, learn ing  from  th e ir experiences o f  the past states should p u t into place 

com prehensive regulator)’ m echan ism s and  com m it them selves to  prosecuting  and  punishing 

tlie offenders i f  they wish to  fulfill their obligations under in ternational law.
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4. INVOLVEMENT OF PMC’s IN CONFLICTS OF THE 2 r ‘ 

CENTURY; WAR ON TERROR AND LESSONS LEARNT

In their existence, as sta ted  earlier, the  private con trac to rs p redate  the 2 V ' century. 

N evertheless, the focus in this ch ap te r will be o n  the  activities o f  the PM C’s in the 

contem porar)’ arm ed conflicts o f  the  2 1 centur}'^ w hich has undoubtedly  m arked  the 

com eback o f  these p rivate  contractors. T liis chap ter focuses on the  functioning o f  P M C ’s 

the co n tex t o f  the W^oT and  controversies spurred  by the ir presence. T h e  emphasis to  a large 

extent will be  on  the con trac to rs h ired by th e  U nited  States, since it happens to be th e  h o m e 

state o f  m ajorit)' o f  the PIvIC personnel.

4.1 From Fallujah to N isoor Square; The Anatomy o f  PMC Activity in Iraq or, Iraq, A 

Failure to Investigate and Prosecute?

A lthough it  was claim ed th a t recru itm ent o f  private securit}’ contractors in Iraq w as onlv  to 

ensure civilian securit)’, the actual experience tells a d iffe ren t tale. T h e  general co ncep tion  is 

that ‘the  m anner in w hich private securit)- com panies p ro tec t the ir clients’ activities is 

primarily based on militar)* ph ilosophy’.“ Singer“  ̂ has also m ade n o te  o f  the fact th a t

—Kjell Bjork and Richard Jones,“Overcoming Dilemmas Created by the 21st Cenmry Mercenaries: 
conceptualising tlie use o f  private securit}- companies in Iraq”, Third World Quarterly 26:2005, 782.'

“Peter W anen Singer is Senior Fellow and Director o f  the 21st Centur}- Defense Initiative at the 
Brookings Institution. H e is the youngest scholar named Senior Fellow in Brookings's 90-year histor}-..” 
See < hftp://ww\v.pwsinger.com /biography.htm l>  accessed Februan- 27, 2012.

ftp://ww/v.pwsinger.com/biography.html


“ ...P M C s have been involved in som e o f  d ie  m ost controversial aspects o f  w a r ... Y et n o n e  

o f  them  have ever been p rosecu ted , convicted  o r im p riso n ed ...”

4.2 T h e  I n d u c t io n  o f  P M C ’s in  I ra q

Tlie US led w ar on  Iraq w itnessed  invo lvem ent o f  scores o f  civilian con trac to rs  perform ing  

functions th a t belong principally  to  soldiers. I t  was argued by the d ep artm en t o f  D efence  

that the deteriorating  situation  in Iraq w as im peding  the process o f  reconstruc tion  therefo re  

obtaining the ser\tices o f  p riv a te  securit}^ con trac to rs  for the  pro tec tion  o f  reconstruction  and  

various N G O  activities w as im perative.

4.3 P M C  S ta tis tic s

T he num ber o f  arm ed p riv a te  con trac to rs  functioning in Iraq  by D ec e m b e r 2010 was 

appro>dmately 30,000 w hich belong  to  th e  100 com panies th a t w ere licensed bv the Iraqi 

governm ent and  extent services to  b o th  governm ent and  private clients."^ M oreover, the 

private com panies functioning in Iraq have w ith in  the past few  years sh ifted  fro m  catering to  

the US g overnm en t tow ards the  private sector."^

4.4 Questionable Use o f Force

--■‘“The Departm ent o f D efense’s Use o f  PrivateSecurin' Contractors in Afghanistan and Iraq: 
Background, Analysis, and O ptions for Congress”, Congressional Research Ser\*ice, available ar 
< http ://m v\v,fas.org/sgp/crs/narsec/R 40835.pdf>  accessed Februar)- 24, 2012.

Ibid.

http://mv/v,fas.org/sgp/crs/narsec/R40835.pdf


Abuse o f  authority  an d  use o f  force by the pnvate  con trac to rs first cam e to light on  the  16''' 

o f  S eptem ber 2007 w h en  m em bers o f  the  infam ous B lackw atcr W orldw ide while runn ing  an 

arm ed convoy th rough  B aghdad w ere alleged to have killed 17 and  w ounded 24 civilians 

w ithout any ju s t i f i c a t i o n .T h i s  inc iden t which to o k  place in N iso o r Square, Baghdad, 

b rough t m uch needed a tten tion  to the  ro le being p layed by PM SC’s w ithin Iraq.

T h ere  have even been  repo rted  events w here U S M arines had  to  detain private 

contractors for “repeated ly  firing w eapons at ci‘\'ilians and  M arines, erratic driving, and 

possession o f  illegal w eapons,” and  w ere  thus a “d irect th rea t to M arine personnel.”"^

Bearing in m ind the fact that these p e rso n s w ork in  sim ations th a t are extremely volatile, it 

becom es all the m ore  impori-ant to de term ine  standards w ith in  w hich they m ust opera te  the 

liability that may be incu rred  due to non -confo rm ity  to  the same.

T h e  absence o f  th e  prospects o f  crim inal investigation  and sentencing are quite literally a 

license fo r abuses. T h e  existing legal fram ew ork fo r prosecu tion  o f  civilian m ilitar\' 

con tractors w ithin the  U S, though im perfect, is nevertheless capable o f  ser\'ing its purpose. 

It is prim arily the responsibilit\' o f  the  US g o v ern m en t to  ensu re  through its Federal 

Agencies (e.g D o D , D o J) an  effective system  o f  checks and  balances upon  these private 

contractors. T he reaso n  being that i f  the  US deploys these persons, even in conflicts no t

—'’“Trivate Security Contractors at X'C’ar: Ending the Culrure o f  Impunity”, Human Rights First, available 
at < hrtp ://\v \v \v.hum anrightsfirst.org/\\p-content/uploads/pdf/08115-usls-psc-final.pdf >  accessed 
November 1, 2011.
--"“Examples o f \'io len t Crimes and Abuses by US Contractors” , Human Rights First, available at 
<hrtp://^v\v^v.humanrightsfl^st.o^g/^vp-content/upload■s/pdf/Examp]es o f  Contractor Abiises.pdf> 
accessed February 22, 2012.
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taking place w itliin its ow n  territor)-; it m u st bear the  responsibilit)’ o f  ensuring their 

compUance w ith  the laws o f  w ar.“ ^

4.5 Notable Instances Involving PMC Personnel

T he n u m b er o f  innocen t civilians w ho have fallen prey to  the  illegitimate actions perpetra ted  

by the p rivate  con trac to rs o n  num erous occasions is n o t small. Tliis research  how ever, will 

dig in to  only  a few o f  the m o st no tab le  instances w hich  b rough t tlie m u ch  controversial 

PM C ’s to light and ignited a hea^T debate o n  the  legitimacy o f  their acdons and  the p ro sp ec t 

o f  p rosecuting  them .

4.5.1 Fallujah Massacre

T he m assacre at Fallujah, m ade it ev idendy  clear th a t lacking oversight and  m onito ring  

m echanism s, n o t only p u t peop le  no t taking p a rt in hostilities at risk, b u t also prove fatal to 

the con trac to rs them selves in  situations w h ere  they w ork in  proximit)- to the  com bat zones.

T he am bush  o f  a co nvoy  arid bm tal m u rd e r o f  4 B lackw ater personnel in Fallujah on 

M arch 21, 2 0 0 4 ^  m ade it  starkly clear th a t an effective regulation regim e was needed  in 

order to ensure  that such even ts never recur. I t  cam e to  light three years after the inciden t 

that the convoy am bushed  w as one  o f  th e  tw o  ordered to  travel through Fallujah w ithou t a

Ibid.
--'Tal Samuel-Azran^-M-Jazeeta and US war coverage (New York: Peter Lang Publishing, 2010), 86.
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m ap."’" A n investigation in itia ted  by the C ongress revealed th a t Blackwater had  in fact been 

w arned  against the securit)' risks o f  travelling th rough  Fallujah and  had  also failed to equip its 

contracts even w ith  the m ost essential o f  supplies such as m ap s .'’’

4.5.1.1 Helvenston et al. v. Blackwater Security

In  Januars’ 2005, die sur\'ivors o f  the B lackw atw er con trac to rs w ho w ere m urdered  in 

Fallujah filed a su it against the  com pany  fo r its failure to adequately prepare  and  equip the 

deceased con trac to rs for the job ."’’ M oreover the  investigation by the C ongress fortified 

their claim since it declared th a t on  the  said day, B lackw ater was “unprepared  and  

disorderly” .-’̂

In  D ecem ber 2007, B lackw ater co u n ter sued  claiming th a t the suit in  respect o f  the 

w rongful death o f  the con trac to rs was a v io ladon  o f  their con trac t, along w ith  requesting for 

taking the m atte r in to  arbitradon.^^ T hen  in  Januar)' 2011, the  lawsuit w as dism issed on  

account o f  the failure on p a rt o f  b o th  parties to  pay  for the costs  incurred in the  arbitration 

that had been o rdered  bv the D is tric t C o u rt.^ ’

-^’D a\id  Isenberg, Shadow Force: Privute Security Contractors in Iraq (VC'esport: Greenwood Publishing Group, 
2009), 54. Tlie other convoy that had received similar instructions decided to ignore the orders o f 
travelling through Fallujah and reached its destination safelv by adopting an alternate route.

Ibid.
-^-Mike Baker, “Blackwacer Deaths Suit Tossed A fter Six Years,” The \V'ashi/i t̂o/i Post, Januaiy 26, 2011, 
avaHabk at <http:l! www.n'ashinotonpost.comhvp dyn/content!articlet2011101 l25lAR2011012507031.html> 
accessed February 24, 2012.

The attorneys for Black^vater claimed that arbitration was essential "in order to safeguard both 
(Blackwater's) own confidential inform ation as well as sensitive information implicating the interest o f  the 
United States at war”, see Mike Baker, “Iraq Securirv Contractor Countersues” , The \X'ashington Post, 
January 17, 2007, available at <bttp:l t  wmv.washinQtonpost.comI wp-
dyn!content! article!2007!01! 19!APJ2007011901673.htrnt> accessedFebniaty 24, 2012.
- ’̂ Baker. “Blackwater Deadis Suit.
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Finally, in januar}-, 2012, the case concluded  on a se ttlem en t betw een b o th  parties w hich 

has been k ep t confidential.'^'^

4.5.2 The Scandal at Abu Ghraib

T he m ost no tab le  in stan ce  alongside th e  N isoor Square killings, w hich  highlights the 

com plete d isregard o f  the  law  o n  part o f  private con trac to rs, is that o f  the detainee abuse at 

the A bu G h ra ib  P rison .T he ho rrendous incidents th a t to o k  place at A b u  G hraib spurred  

controversy an d  in idated  a m uch  n eeded  debate over the intelligence and  in terrogauon 

services being  p rovided  by the  PM SC’s.

A t A b u  G hraib , m o re  th an  h a lf o f  the  in terrogators h ad  been em ployees o f  CACI while 

the in terpreters aiding the  U S arm y in carr\-ing ou t its o p era tions at A bu  G h ra ib  belonged to 

T IT A N .'’ A fte r the A b uses cam e to  light, several investigations w ere conducted. O n e  o f  

the reports o f  these investigations, fam ously know n as the  “Fay R eport”~*® indicated that 

private con trac to rs had  been  involved in  10 o f  the 44 instances o f  detainee abuse."’̂  T h e  

report wliile sum m arizing  th e  incidents a t the prison facilit\* states tha t, “Several types o f  

detainee abuse w ere iden tified  in this investigation: physical and  sexual abuse; im proper use 

o f  military- w orking dogs; hum iliating and  degrading treatm ents; and  im proper use  o f

^ ‘‘Emer\- P. Dalesio, ‘'Bkckwater Suit Ends 7 Years After Fallujah Deatlis,”
Steven L. Schooner, “Contractor Atrocities at Abu Ghraib; Compromised Accountability' in a 

Streamlined Outsourced G overnm ent” , Stanford Laiv and Policy Kevieiv V'olume 549 no.16 (2005), 7.
“Invesrigarion o f the A bu Ghraib D etention Facility and 205th Militar}’ Intelligence Brigade MG 

George R. Faj-” available at
< https://docs.google.com/\'ie\ver?a=v&:q=cache:fL\LlR3rcR[OJ:ne\vs.findla\v.com/hdocs/docs/dod/fa 
y825Q4rpt.pdf+fay+report&hl=en&gl=pk&pid=bl&srcid=ADGEESgSSh36xOG'\AX''koGR\'i2gxnD147tS 
Ed3xxZK2hVOtKlnh2.-\Ld61SLnZrtSCcEr>vpqHmi57\vi\[1rN6c9Gzd4NlK6ieu2lU0fl\vSaX01BnocK.Pf 
C7■^rpeRG^'S3^cXlT8^vKl^f\\'o7A' jvZ7&sig=AHTEtbRpmlC2eZPuXLTg6Ih3i\Xn,-^8nq6\Av> 
accessed N ovem ber 3,2011.
:v; “Private Security Contractors at W ar Ending the Culture o f Im punity”.
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isob rion” . T h e  Taguba R eport o n  the o th e r  hand  concluded  that investigation techniques 

em ployed by the  investigators (bo th  m ilitar)' pe rsonnel and private contractors) included

“Breaking chemical lights and pouring phosphoric liquid on detainees; pouring cold water on 

detainees; beating detainees with a broom  handle and a chair; direatening male detainees 

with rape.. .and using military working dogs to frighten and intimidate detainees with threats 

o f attack and in one instance, actually biting a detainee.”-'*'̂

W liat the A b u  G hraib  detainee abuse a lso  e\'idences is the  discrepancy in extending the 

applicadon o f  the  law  by the  U S authorities,-equally  to  b o th  military personne l and private 

contractors. A s m uch  as twelve m em bers belon g in g  to the U S military have been  im plicated 

in the incident and com ncted fo r having co n trav en ed  the law  and  surprisingly, no t a single 

charge has been  laid against the  private co n trac to rs  for having  com m itted  sim ilar acts.'^’

This inaction  o n  part o f  d ie  US au thorities, especially th e  D ep artm en t o f  Justice has 

created  a deeply flawed percep tion  that Pl^rSC’s are a supra law  enritv' w hose  personnel enjoy 

impunit}' from  prosecution . T h e  \actim s o f  the  abuse how ever, did file ci^-il suits against 

CA C I and T IT A N  and the em ployees o f  b o th  com panies involved  in the incident. H ow ever, 

the fate o f  these suits p roved  to  be as grim  as the  A bu G h ra ib  incident itself.

4.5.2.1 Saleh et.al v. Titan et.al

-■”’Deven R. Desai, “Have Your Cake and Eat it Too: A Proposal for a Layered A pproach to Regxdating 
Private Military Companies”, Universit)' o f  San Francisco Law Review Volume 39 N o .825, 843.
-•** Simon Chesterman and Angelina Fisher eds.. Private Securit\% Public Order: The Outsourcing o f  
Public Ser\ices and it Limits (New York; Oxford Universit)- Press, 2009), available at 
< htrp://books.googIe.com .pk/books?id=LoNqcxIX51EC& pg=PA192& dq=Saleh.+et+al,+v.+Tiran+C 
orp.+et+al&hl=en&ei=S3gTvL7NlGBhORv6N|zBA&sa=X&oi=book resiilr&cr=resulr&:resniim=6&ve 
d=0CEkO6AEwBO#v=onepage&q&:f=false>  accessed November 6, 2011.
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Saleh V T itan  involved an action b ro u g h t in 2004, against T itan and  o th e r D o D  contractors 

involved in the A bu G h ra ib  atrocities.'"'' It was alleged that the p rivate  contractors were 

guilt}- o f  having com m itted  v io lations o f  customaq* international law which included 

“ torture, cruel, inhum an and  degrading treatm ent, crim es against hum anit)’ and  w ar

crimes” ."'*''

In  its 2-1 decision, majoritv' op in ion  o f  the  court o f  appeals relied o n  the earlier Suprem e 

C ourt decision in hoyle v U nited Technologies Corp., w herein the court arrived at the conclusion 

that, “ the  liability o f  indep en d en t contractors perfo rm ing ' w o rk  fo r the federal 

g o v ern m en t.. .is an area o t  uniquely federal interest” .C o n s e q u e n t ly ,  the  court subscribed 

to the op in ion  that sta te  law  is d isp laced  w here “a significant conflic t exists betw een  an 

identifiable federal polic\- o r  in terest and  the  [operation] o f  state law  w ould  fm strate specific 

objectives o f  the federal legislation” ."'*̂

Judge G arland, how ever, differing fro m  the conclusion arrived at by  the  m ajority in his 

dissenting opinion, sta ted  th a t

“Boyle has never been applied to protect a contractor from liabilit}- resulting from the 

contractor’s violation o f  federal law and policy. And diere is no dispute diat the conduct 

alleged, if true, violated both. Hence, these cases are not “wirliin the area where the policy o f

-■‘-See: “Saleh et al v. Titan et al”. Center for Constitutional Rights < 
http://ccrjustice.org/ourcases/current-cases/saleh-v-tiran > accessed November, 7 2011.

Alice de Jonge, Transnational Corporations and International Law (Cheltenham: Edward Elgar 
Publishing Limited, 2011), 102.

“Saleh et -A v. Titan et al” . Decision o f the Court o f Appeals for the District o f  Colombia, available at 
<hrrps://docs.google.com /g\-iew ?iid-http://docs.iustia.com /cases/federal/appellate-courts/cadc/08- 
Ti^OS/QS-VOOS-1205678-201 l-03-24.pdf?! 301254704&chrome=true> accessed No%'ember, 11 2011.

Ibid.
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the ‘discretionan- function’ would be frustrated,” and they present no “significant conflict” 

with federal interests. Preem pdon is therefore not jusdfied under Boylc.”--*̂'

C onsequently, the plaindffs p c tid o n ed  to  the  C o u rt o f  A ppeals for the D istric t o f  C olom bia 

fo r an en banc rehearing, w hich  in Januar}’ 2010 was den ied , leading the  plaindffs to  file a 

certiorari p e d d o n  at the U S Supren:ie C o u rt.’'*' H ow ever, in  Ju n e  2011, the  Suprem e C o u rt 

ended the case by refusing the  plaindffs p ed d o n .

4.5.3 Killings at N isoor Square

The events th a t unfolded o n  a t N isoor Square on  the 16'^' o f  Septem ber 2007"'^^ caused the 

developm ent o f  a sense o n  alarm  w ithin th e  in ternadonal communit\% w ith  respect to  the  

nature o f  acdvides w hich various private co n trac to rs  w ere carrying out in Iraq.

A ccording to  reports, the  incident c la im ed the lives o f  17 Iraqi Citizens while w ounding  

a t least 18."^‘' I t  was claim ed by  Blackw ater personnel th a t they were am bushed  by insurgents 

while escordng  a convoy th rough  B aghdad. T h e  version  p u t forth  by the  Iraqi officials 

however, tells a different tale. T h e  Ministry- o f  In terio r, Iraq , claimed th a t blackw ater had  

fired an u n p ro v o k ed  barrage"^' and consequently , it m ade an  announcem ent w hereby the 

Iraqi governm ent revoked B lackw ater’s opera tin g  license and  undertook  to  prosecute those

=-^'Ibid.

-■*'“Saleh et al v. Tiran et al” , Center for Consricutional Rights.
Ibid.

-■‘‘•'For a detailed account see, Jerem y Scahill, ELickmiter. The Rise o f the W'orld's Most Pom ifiil Slenenaty Armj, 
(London; Serpent’s Tail, 2007), 3-49.
-^'“Private Securit}’ Contractors at War; Ending tlie Culture o f Impunity” .

Isenberg, Shadow Force, 79.
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responsible. A ccord ing  to the  U S military' rep o rts  from  the sccne, it was reiterated  th a t the 

blackw ater guards had indeed o p en ed  fire w ithou t anv provocation."^ ' F u rtherm ore , a 

congressional m em orandum  characterised  the com pany’s use o f  force as “ frequent and 

extensive, resu ldng  in significant casualties and  p ropert) ' dam age” .^^

T he realit)’ o f  the m atter rem ains that Iraqi governm ent h ad  no  con tract w ith  blackw ater 

in the first p lace, thus there w as no th ing  to  revoke. Secondly, ow ing to  the  opera tion  o f  

O rd e r 17 o f  th e  Coalition P rovisional A u th o rity  (CPA), the  personnel o f  bkckw ater 

involved in the killing stood im m u n e  from  p ro secu d o n  in the Iraqi courts.

4.5.3.1 Estate o f  Hamoud Saed Abtan, et al. v. Prince, et al.

T his case was b ro u g h t by the fam ilies o f  tho se  killed and by the  persons w h o  w^ere injured 

during  the N iso o r Square inc iden t against B lackw ater and its founder, E rik  P rince. Charges 

w ere brought against them u n d e r  the  A lien  T o rt Statute and  included W ar Crim es and 

Sum m ar)’ E xecudons.^^ It w as also  alleged th a t Blackwater h ad  violated sta te , federal and 

in ternadonal law, and  “created an d  fostered a culture o f  law lessness am ongst its  em ployees, 

encouraging them  to act in the  com pany’s financial interests at the expense o f  innocen t 

hum an  life.”' ”  N evertheless, like is m ajorit)' o f  the litigations against b lackw ater personnel, 

the  case concluded on  a se tdem en t reached betw een  the parties o n  Januar)’̂ 6, 2 0 2 0 .^ ’

-5- Ibid.
Steven C. Ford and Morten G. E nder eds.. The Routeledge Handbook o f War and Socief)' (New York: 

Routledge, 2011)
Albert Ruben, The People’s Law}-er (New York: M onthly Re\new Press, 2011) Accessed October 19, 

< http://books.google.com-pk/books?id=hkIv.'be\^X^C2MC&pg=PA143&dq=Abtnn.-l-er+aI.+v.+Prince. 
-<-ef+al.&hl=en&ei=\\‘X2eTq9K8yOiAfh2o22CO&sn=X&oi=hook result&ct=result&resniim=l& ved= 
OCCs06AEwAA#v=onepage&q=Abrnn%2C%20er%20al.°/o20v.%2nPrince%2C%20er^-'o20aI.&f=false>

Isenberg, Shadow Force, 85.
“Abtan, et al. v. Prince, et al,” Centre for Constitutional Rights, < 

http://ccriusrice.org/ourcases/current-cases/abtan-et-al-v-blackwarer-usa-et-al >  accessed Fcbnian- 27, 
2012.
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4.6 Privatization of Warfare; The Afghan Experience

Though n o t as catastrophic as Iraq the  presence o f  PM S C ’s in A fghanistan  hasn’t been 

w ithout its share o f  controversies. B eing  lesser in n u m b er as com pared  to Iraq  p rivate  

contractors operating in A fghanistan  h av en ’t caused as m u ch  calamic)' as their coun terparts 

in Iraq.

A ccording to  an ag reem en t o f  2002 betw een  the US and  transitional A fghan  g overnm en t 

the status o f  m em bers o f  the  US m ilitar)' and D o D  personnel is, “ equivalent to  th a t 

accorded to  the adm inistrative and technical staff o f  the  U.S. Em bassy under the V ienna 

C onvention on  D ip lom atic  Relations o f  1961” ."̂ '

T hus, d ie only op tio n  available fo r p rosecuting  PM S C ’s operating in A fghanistan is to 

sue them  befo re  the U S courts. T w o such  p rom inen t legal actions b ro u g h t against p rivate  

contractors before the U S courts have been  analyzed below .

4.6.1 David Passaro’s Conviction

O f  the num erous instances involving civilian deaths at the  hands o f  ':ivilian contractors, the 

case o f  D a\’id  Passaro is the  m o st em inen t. This case stands apart fro m  any o ther since it 

happens to  be the only instance  o f  any p rivate  con trac to r being indicted before  a US F ederal

“Accoi'dingly, covered U.S. personnel are immune from criminal prosecution by Afghan authorities, 
and are immune from ci\'il and administrative jurisdiction except with respect to acts performed outside 
the course o f their duties” see: ‘Trivate Security Contractors in Iraq and Afghanistan: Legal Issues” , 
Congressional Research Ser\-ice, available at
< http://books.google.com .pk/books?id=mcAH9Uo\'g\vYC&printsec=frontcover&dq=Private+Securit 
y+Contractors+in+Iraq+and+Afghanistan:+I.^gaHIssues-t-2010&:hl=en&sa=X&ei=SMlHT iCF9G^^O 
pnz2f4N&ved=OCC806AEwAA#v=onepage&q=Private%20Securit}-%20Contractors%20in%20Iniq%2 
0and%20Afghanisran^o3A%20Legal'^/o20Issues°''n202010&f=false>  accessed Februar)’ 24, 2012.
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Courr^^ for causing the death  o f  a civilian. I t  w as in 2003 that Abdul W ali, a tarm er w as 

repeatedly to rtu red  while being  in terrogated  in connecdon  w ith  an attack th a t had taken 

place against a U S militar}’ base  at A sadabad, A fghanistan.

A bdul W ali died two days after he w as repeatedly kicked and struck  w ith a m etal 

flashlight w hile  being in terrogated  bv D av id  Passaro, w h o  at the tim e w as w orking on 

contract as an  in terrogato r fo r the  H e  w as convicted'^’" by the N o rth  Carolina Federal

D istrict C ourt o n  17‘'‘ A ugust, 2006 u nder th e  2001 Patrio t Act"'’'. Section 804 o f  Tide V III 

o f  the A ct p rov ides a rou te  w hich  may b e  taken for p rosecuting  civilians a t the hands o f  

w hom  grave breaches have been  com m itted . T h e  text o f  Section  804 is as follow s

“\ \  ith respect to  offenses coniniitted  by o r  against a national o f  the United States as that term  

is used in  section  101 o f  the Im m igration and  Nationalit)' A ct— “(A) the prem ises o f United 

States diplom atic, consular, m ilitan ' o r o th e r  U nited  States G overnm ent m issions o r  entities 

in foreign States, including die buildings, parts  o f  buildings, and  land appurtenant o r ancillan,' 

thereto o r used  for purposes o f  those m issions o r entities, irrespective o f  ow nersliip; and “ (B) 

residences in  foreign States and the land appurtenant o r  ancillat}’ diereto, irrespective o f  

ow nership, used for purposes o f  diose m issions o r  entities o r used by United States personnel 

assigned to  those missions o r entities.”^'-

United States v. David F. Passaro 
^ ‘̂ Researcher C Q , Issues in Terrorism and Homeland Securily: Selections from CQ_ Resear,:her{C?i\iiotxn'X. S.-\GE 
Publications, 2010) accessed August 8,
201 l.< http://books.google.com .pk/books?id=HttEhDm gaZIC& pg=PA361& dq=da\~id+pasgaro& hl=e 
n&ei=\TiSMTum[TsbP
Oe28p33AO&sa=X&oi=book resulf&ct=result&:resniun=5&ved=0CEMO6AF.\vBA#v=onepage&q=d 
a\'id°'c)20passaro&:f= false>
-'■•‘T lie Con\-iction however was only on counts o f  Felony and Misdemeanor Assault owing to the 
insufticiency o f  e\-idence linking the beatings to the death o f Abdul Wali.
-̂ ‘‘Avaibble a t < http://w w w .la\v.com ell.edii/uscode/rext/18/7> accessed Februan- 25, 2012.
2''-- Ibid.
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E ven the ICTR, by stating that, “ the  laws o f  w ar m ust equally apply  to  civilians an d  to 

com batants in the traditional sensc” ‘‘”in Akcr^esn m ade it evidently clear that in tim es o f  

arm ed conflict civilians d o n ’t stand im m une from prosecution  in respect o f  the breaches o f  

the law o f  w ar com m itted  by them .

T his jurisdiction how ever, has b een  exercised only once, against D avid Passaro. 

N evertheless, the conviction , desp ite  being the lone  p recedent fo r putting  a private 

contractor to trial rem ains a leap in the  co rrec t d irecuon. I t  has w ith o u t a doub t paved  the 

way for possible fu ture actions against the  private con trac to rs engaged alongside the  U S in 

Iraq.-"^

4.6.2 US V. Drotleff and Cannon

This case revolved a ro u n d  an  incident w here  two con trac to rs belonging  to  Blackw ater, were 

tried for firing at and  killing tw o civilians. Charges w ere b rough t against the  two con trac to rs 

D ro d e ff  and  C annon u n d e r the M E JA  w hich resulted in them  being  convicted fo r  the 

involuntar)' m anslaughter o f  one o f  th e  civilians."^^

4.7 Dealing under the table; Private Contractors Make Their Way to 

Pakistan

-‘’'’Michael N . Schinirt and Jelena Pejic, eds.. International Law and Arm ed Conflict: Exploring the 
Faultlines : Essays in H onour o f  Yonim D instein (Leiden: Martinus N'ijhoff Publishers,2007), 389.

Michael K. Schmitt and JelenaPejic, eds., Internalmal Laiv and Am ied Conflict: Exploring the Fau/tHnes: 
Essc^s in Honour oj'Yoram D/vj*///(I-eiden: M artinus Nijhoff Publishers,2007), 389.
-̂ '̂ “Ex:imples o f Violent Crimes and Abuses by US Contractors”.
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Though P akistan  denies “politicallv” th a t there isn’t a situation o f  arm ed  contlict wathin the 

countn% it is im possib le to  tu rn  a b lind eye tow ards the  fact that there  is a state o f  w ar in 

Pakistan.

A ccord ing  to  reports"^'*', “ m em bers o f  an elite d iv ision  o f  Blackwater are at the cen te r o f  

a secret p rog ram  in w hicli they plan targeted  assassinations o f  suspected  Taliban an d  AI 

Qaeda operadves and  o th e r sensitive acd o n  inside and  outside P akistan” ."'̂ ' H ow ever the 

Blackwater personnel have been co n d u cd n g  their w o rk  undercover as aid workers. T hus, 

nobody even gives th em  a second th ough t. I f  these rep o rts  are true, then  the B lackw ater 

em ployees m ay be engaged in w ar crim es and  o ther h u m an  rights abuses including arb itrar\’ 

deprivation o f  life.

I t  is n o t only B lackw ater w hich is involved in  conducting  intelligence operations in 

Pakistan th rough  its p rivate  contractors; events o f  the  recent past have m ade public the 

involvem ent o f  also C L \ contractors in  similar o p era tio n s d iroughou t the  countr}\ T he 

R aym ond D avis inciden t bears testam ent to  the p resence  o f  these con trac to rs and also to  the 

impunit)- they enjoy even  in respect o f  d ie  m ost serious hum an rights abuses. M oreover, 

according to  a rep o rt appearing  in the N e w  Y ork T im es the  Shamsi base situated in Pakistan, 

was being used  by the C .I.A . for operating  drones."^

Appearing in The Nation during November 2009.
Jeremv Scahill, “The Secret US War in Pakistan” The Nation November 23, 2009, available at 

< hftp://w\v^v.rhenation.com/article/secrct-us-\vnr-pakisfnn> accessed Februar\^ 24, 2012. The report also 
states, “The Blackwater operatives also assist in gndiering intelligence and help direct a secret US niilitac}' 
drone bom bing campaign that runs parallel to the well-documented C L\ predator strikes, according to a 
wcU-placed source within the US militir\- intelligence apparatus.”
-''^James Risen And Mark Mazzetti, “C.I.A. Said to Use Outsiders to Put Bombs on Drones,” H ie  New 
York Times, August 20, 2009, available at < hrtp://\v\v\v.nytim es.com /2009/08/21 /iis/21intel.htm l> 
accessed Februar}' 24, 2012.
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The question  as to  the  responsibility' o f  such acts how ever, rem ains a tricky one. 

T here  is no  d o u b t as to the linbilit)’ o f  the  p rivate  contractors, the question  is w hether it 

w ould be the A m erican au thorities w hich w ould  be held responsible for th e  com m ission 

o f  such acts u n d e r the principle o f  ‘superior and  com m and responsibilic)’ o r will it be the 

Pakistani G o vernm en t, for allow ing such operations w ithin its territo rj’? T h is  answ er to a 

large extent depends u p o n  P ak istan ’s secret “Jo in t Special O pera tions C om m and” 

contracts w ith  the

4.7.1 Raymond Davis Case

T h e  case concern ing  R aym ond D avis is the p rim e exam ple o f  tlie cover con trac to r 

operations being carried  ou t in Pakistan . M oreover, the  incident also illustrates the support 

w hich  the US g overnm en t is w illing to  ex tend  to  such private c o n tra c to r , w here  e\"en the 

p residen t o f  the U SA  falsely asserted  th a t R aym ond was a diplom at.

T h e  e\'ents th a t unfolded at Q u rtab a  C how k, L ahore, on  Januar)* 25, 2011 reaffirm  the 

b leak  tale o f  co n trac to r abuse o f  the  law  and  impunit}^ in respect o f  the same.

D avis, a “U S C onsulate E m p lo y ee” , on  Januar)' 25, 2011, sho t tw o Pakistan i m en, 

claim ing to have d o n e  so in self-defense, w hile an o th e r innocen t m an  was c ru sh ed  to  deatli 

by his colleagues from  the US C onsu la te , w h o  had  com e to his rescue."''’ A fte r the incident,

See: Jeremy Scahill, “Tlie Secret US W ar in Pakistan” Tlie Nation X ovem ber 23, 2009, available at < 
h ttp ://\vw \v .thenation .com /artic le /secret-uS 'W ar-pakistan  >  accessed Februan- 24,2012.

Chaudhn’,“US official guns dow n two motorcyclists in Lahore,” Dan'u t\em , Januan’ 28, 2011, 
available at < htrp://\vw\.v.da\vn.com/2011 /01 /28/us-official-giins-do\vn-t\vo-mororc\'clists-in- 
lahore.html> accessed Februan* 16. 2012.
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there was m uch speculntion over the  status o f  D avis, l l i e  U S governm ent adamantl}- 

asserted that Davis w as a US d ip lom at and  hence en titled  too  im m unit\- under the  V ienna 

C onvention." '’ T hese assertions, nevertheless, were ou trigh t rejected  by the officials on  the 

Pakistani side w ho  suggested that h e  had  been involved  in clandestine operations w ithin 

Pakistan ."''In  the m eanw hile, reports  associating D av is w ith a F lorida based securit)- firm 

having possible connections with the C L \ also started  floating w ithin the  US."'^

O n  the 2 r '  o f  February  2011, a lm ost a m onth afte r the shootings, the  N ew  Y ork  T im es 

reported  that R aym ond D avis was, ‘p a rt o f  a covert, C IA  led team  collecting intelligence and 

conducting  surveillance on  m ilitant g ro u p s deep inside the  country , according to  A m erican 

governm ent officials’."''*

In  w hat seem ed to  be a step in  the  right d irection , R aym ond D avis was kep t under 

custody and brought to  face trial b efo re  the  Lahore H igh  C ourt, Pakistan. N evertheless, a fter 

being indicted for m u rd er, he w as a lm ost im m ediately pardoned  by the \ic tim s’ fam ihes in

President Obama, while calling upon the Pakistani authorities for his release, referred to him as “our 
diplomat”, see; Greg Miller “U.S. officials; Raymond D a\is, accused in Pakistan shootings, worked for 
CIA,” The Washin^on Post, Februar\- 22, 2011, avaiLible a t < http:/Av\v\v.\vashingtonpost-com/\\p- 
dvn/confent/article/2011702/21/AR2011022102801.htmI>  accessed Februar)-16, 2011.

According to a Police officer “His phone records clearly show he was in contact with Lashkar-e- 
Jhangvi, for what reason we can onlv speculate,” and Hamid Gul stated that, “Tliis is a classic intelligence 
technique — to get inside the head o f the enemy,” see; Rob Crill)', “Detained US official 'in telephone 
contact with Islamic terror group’,” Tlie Telegraph, Februat)- 10, 2011, available at 
< hftp://\vw\v.telegraph.co.uk/ne\vs/\voridnews/asia/afghanistan/8316286/Detained-US-official-in- 
telephone-contact-\\irh-Islamic-terror-group.html> accessed Februat)-17, 2012.
-'^Chaudhr',', “US official guns down two motorc\'clists in Laliore.”
274 “The Kew York Tim es had agreed to temporarilv withhold information about Mr. D a\is’s ties to the 
agenc\- at die request o f  the Obama administration, which argued that disclosure o f  his specific job would 
put his life at risk. Several foreign news organizations have disclosed some aspects o f Mr. Davis’s work 
with tlie C.I.A.” See, Mark Mazzetti et.al, “American Held in Pakistan Worked \X’ith C.I.A,” The Neiv York 
Times, Febmar}- 21, 2011, available at
<http://\\-\\Av.nytimes.com/2011 /02/22/w orld/asia/22pnkistan.htm l> accessed Febmar}' 16, 2012.
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exchange o f  b lo o d  m oney, released and  im m ediately flown o u t o f  P a k i s t a n . S u c l i  a hasty 

conclusion o f  the  proceedings against D avis, leads to assum ption that his release was m ore a 

resu lt o f  the Pakistani au thorides buckling u n d e r US Pressure as opposed to  that o f  a fair 

trial. It was o u tco m e  o f  ncgouations betw een officials o f  bo th  states extending o v er a couple 

o f  weeks and consequen t p ressu re  exerted u p o n  the  courts and  the  families o f  the  victim s by 

the authorities w ith in  P akistan .' *'

T h e  m anner in  w hich the R aym ond D avis case was handled  was tragic. B eing the first 

case concerning p rivate  con trac to rs to  com e to  the  forefront in Pakistan, it shou ld  have been 

setded in such a m an n er that it  could  serve as a deterren t to  all those involved  in  similar 

activities w ithin the  countr)-. C oercing  the v ic tim s’ families to  pardon  D avis and  accept 

b lood  m oney w asn ’t the only tiling  w rong w ith  the  way the case was handled. T h e  fact that 

he was no t tried on  counts o f  possessing  an unlicensed  w eapon and  espionage.

4.8 Regulating Activities o f PM C’s, The Law Applicable

PM SC ’s m ust b e  p u t to task fo r the crim es th a t tliey com m it, no t merelv to  d o  jusdce to 

those affected b u t  to  instill in  d ie p e rpe tra to rs, a renew ed respect for the law  diereby 

enabling them  to  retain  the su p p o rt o f  ciU2ens in b o th  the h iring  and host state.""

“C L\ Man Free After 'Blood Money Payment,” A l  Jat;eerii, March 14, 2011, available at 
< http://\\-\v\v.aljazeern.com /ne\vs/asia/2011/03/20113161216162~9778.html> accessed Febm an' 17, 
2012.
- Cariotta Gall and Mark Ma77etti, “Hushed Deal Frees C.I.A. Contractor in Pakistan,” Tlie Kew York 
Times, March 16, 2011, available at;
< hrtp://\w.v\v.nyrimes.com/2011 /03/17/\vofld/asin/17p-akisran.htm l> accessed Febmarv 17, 2012. 
-"Katlierin J. Chapman, “The Untouchables: Private M ilitair Contractors’ Criminal Accountability under 
the UCNfJ” Vanderbilt L/iw V^riew Volume 63, No.4 2010.
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In  this regard, the  various laws th a t may be considered  as being  b inding  on  the private 

contractors are; In ternational Law, Iraq i Law, U S L aw  (both Civil a n d /o r  Militar\-)."'’̂ rhe 

operation  o f  the h o s t nadon  (Iraqi) law  und l recently  had been im peded  by operadon  o f  

A rdcle 17 o f  the CPA. H ow ever, since the Status o f  Forces A greem ent (SoFA) o f  2009, the 

immunit}' previously enjoyed by the  private con trac to rs  has been  waived. A s Far as the 

applicabilit)' o f  the h iring  state (US) law is concerned , it again is d iv ided in to  tw o ders; US 

Civilian and  US Militar)’ law, m ean ing  the  U nifo rm  C ode o f  M ilitary Justice  and Militar}' 

E xtraterritorial Ju risd icdon  A ct respecdvely."'^

As regards the applicabilit)' o f  th e  US laws to  the  PM SC’s opera ting  in Iraq, the  first 

issue in need  o f  being setded is to  see w hether it possesses the requisite  jurisdiction over the 

crim inal activities o f  the persons in  question. T h e  question o f  jurisdiction over PM S C ’s 

operating  outside th e  territor}' o f  th e  U nited  States is further com plica ted  by the  fact that 

being civilians operating  beyond the  territor}’ o f  th e  hiring state, they  w ould ordinarily be 

subject to prosecution  in the h o s t s t a t e .^  T he p ro sp ec ts  o f  p rosecu tio n  by the  host state 

how ever, w ere nullified ow ing to  th e  operation  o f  O rd e r 17 o f  th e  CPA. M oreover, the 

events th a t took place at the A bu  G h ra ib  Prison du ring  2003 highligh ted  the inadequacy o f  

the U S legislr.tion pertain ing to extraterrito ria l C rim inal jurisdiction.^'^*

Michael Hurst, “A fter Blackwater; A  Mission Focused JurisdictiomU Regime for Private Militar,- 
Contractors during Contingencv O peiauons”, George Washington Lciiv Rei'/eiv 200S: I 'olume 76, Ko.5, 1309. 
Michael Hurst poses a rather fundamental question in his discussion on the regime/regimes o f  law 
applicable to the P^vfC’s by stating that, “when public duties shift to private companies, what legal regime 
is best smted to retain administrative control?”
-''5 Ibid.

Hannali Tonkin, State Control Over Private Military and Security Companies in Arm ed Conflict (New York: 
Cambridge Universit)' Press, 2011), 223.

Ibid.
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4.8.1 US Laws

There exists an array o t  US laws to  w hich p rivate  contractors m ay be subjected. 

N evertheless, the legal fram ew ork curren tly  in place p rov ides a piecem eal approach tow ards 

the p rob lem  since it is founded  upon  a patchw ork  o f  federal statutes.''^"

4.8.1.1 Uniform Code o f  Military Justice

In the A m erican legal system , d ebate  on  the issue o f  subjecting civilians to military 

prosecution is no t recen t in  its origin. T h e  U niform  C o d e  o f  M ilitar)'Justice (UCN^), w hich  

subjects ci\’ilians to  m ilitan ' jurisdiction, was enacted in  1950. H ow ever, the authorit}' o f  

prosecuting civilians u n d e r laws designed exclusively fo r the  military m ay be traced back  to 

the A m erican Articles o f  W ar o f  1775 an d  1916.''^'’

A rticle X X X II o f  the  form er p rov ided  “all su ttlers and  [retainers] to  a camp, and  all 

persons w hatsoever, ser\’ing  w ith the  continental a rm y in  the field, though no t enlisted 

soldiers, are to  be subject to  the articles, rules and regulations o f  the continen tal a rm y ..

T hus, the a fo rem entioned  civilians w ere no t on ly  b o und  to  follow  the rules and  

disciplinar)’ codes o f  the  militar}-, bu t cou ld  also be sub jec ted  to  militar}’ trials for vio lation o f  

the code.'^^ T his fo rm  o f  exceptional jurisdiction w as verj' narrow ly construed  by th e  US 

courts in so  far as it w as held  to  apply  to  those “ ser\'ing  w ith the  a rm y ...in  the  field” ,

^ -“Private Secuiic)’ Contractors at War: Ending the Culmre o f  Impunity” .
^^Chapinan, “Tlie Untouchables”, 1056.
^  Da%’id L. Snyder, “Civilian Militar}' Contractors on Trial; Tlie Case for Upholding the Am ended 
Exceptional Jurisdiction Clause o f  die U nitbnn  Code of Nlilitan- fustice” Texas International Law Journal 
V'olume 44, No. 65, 75.
-«Ibid, 76.
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signifying a ccrtain degree o f  m ilitary invo lvem en t o f  the civilians on  the battlefield.*'^^ Tlie 

reliictance on p a rt o f  the US courts in subjecting civilians to m ilitar)' jurisdiction w as ow ed to 

the com bined  effect o f  Article II  and  V o f  the U S C onstitution.

A rticle II declares C ourt M artials as being instrum entalities o f  the executive as opposed  

to  the judiciar)' w hile Article V  secures the righ t o f  a civilian to  be tried on “p resen tm en t o r 

ind ic tm ent o f  a g ran d  jur\’ in cases involving capital o r o ther infam ous crim es” .'*̂ '

W 'hen the U n ited  States C ongress enacted  the  U C ^ ^  in 1950, the long stan d in g  practice 

o f  subjecting civilians acco m p am in g  militarv’ forces to the jurisdiction o f  the  latter was 

reaffirm ed. As sta ted  earlier, as far as civilians w ere  concerned, the U C ^ ^  app lied  to  their 

actions only during  “ times o f  w ar” . N evertheless, the C ourt o f  Militar)’ A ppeals, while 

deciding the A vere tte  Case in 1970, construed  the  term  w ar to  m ean one th a t has been 

declared by the c o n g re s s .^

Since the UCIv^ underw ent significant jurisdictional expansion during 2007, it  has, to 

som e extent, tu rn ed  in to  an effective too l fo r prosecu ting  private contractors." ’̂'̂  T he  

jurisdictional s tam te  o f  the U CM J has been  m odified so as to include “Persons 

accom panying US forces in tim es o f  declared w ars o r a condngencv operation” . ^ ’

^  Ibid, 76-77.
28Tibid, 75.
-*'*'Chapman, “The Untouchables”, 1057.
-'^'•'Chapman, “Tlie Untouchables”, 1053.

Initially the jurisdiction extended to the said persons only in times o f  a “declared war” , which meant 
only those wars wluch has been declared by the congress. Since the Congress has made no  such 
declaration over almost die past six decades, the UCMJ remained without anv effect over tlie PMSC’s 
operating in Iraq. F or details, sec Chapman, “Tl;e Untouchables”, 1053.
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T hus, the UCM J, in its p resen t form , is perceived as h av ing  expanded the legal 

fram ew ork specifically designed fo r th o se  w ho, by becom ing  a p a rt o f  the arm ed forces, 

expressly relinquish the ir rights u n d e r the  constitu tion ."”

Since no  case has been  b rough t u n d er the P o st am endm ent, its constitutionalit)- is

yet to  be determ ined. H ow ever, i t  is explicitly clear that the p ro sp e c t o f  civilians being 

subjected to  militarS' jurisdiction has serious constitu tional an d  hum an  rights concerns

I
attached to it.

4.8.1.2 M ilita ry  Extcaterritotial Jurisdiction Act

A nother im portan t legislation w ith in  the  U nited States o f  A m erica , w hich ex tends the 

jurisdiction o f  US cou rts  to  the co n d u c t o f  ci\ilians in  the co n tex t o f  arm ed conflict, is the 

Militar)' Extraterritorial Ju risd iction  A c t (MEJA).

U nder the M EJA , the  federal jurisd iction o f  the US Courts o v e r crim es com m itted  by 

civilians and  ex-arm y personne l (w ho ceased to rem ain  a p a rt o f  th e  militar}' before a militarj’̂ 

trial could com m ence) is established."^" H ow ever, there  was one  caveat; the jurisdiction o f  

the M EJA , in its original form , ex ten d ed  only to civilians w ho  w ere, “ em ployed by die arm ed

forccs” .

In  the A fterm ath  o f  the  A bu  G h ra ib  incident, the insufficiency o f  the M E JA  in its 

exisdng form  was realized  and  consequently  expanded to  encom pass contractors u n d er the 

em ploym ent o f  all g overnm en t agencies."^ N evertheless, th is expansion was no t

-•’’Franz von Benda-Beckmann, Keebet von Benda-Beckmann and Julia M. E ckert eds., Rji/ifs of Law and 
Laws of Killing: On the Governance o f Law, (Surrey: Ashgate Publishing Limited, 2009), 77.

Gar\- D. Solis, The Law o f Armed Conflict: Inteniat'mal Humanitarian Laiv in II'ar (New " '̂ork: Caml)iidge 
Universit}- Press, 2010), 89.
^^RianneLetschert and Jan  ^’an Dijk eds.. T he New Faces o f  Victimhood: Globalization, Transnational 
Crimes and \ ’ictim  Rights, avaDable at



unconditioiifli either. T he scope o f  the M EJA  was expanded only to the ex ten t o f  including 

contractors em ployed  by the  federal agencies w ho  were supporting  the D epartm en t o f  

D efense’s m i s s i o n . A n o t h e r  p rob lem  associated  w ith it was the  terminology^ in w hich the 

am endm ent w as w orded. I t  has been argued th a t the  vague phrasing  o f  the sam e, instead o f  

clarifying m atters, makes them  m urkier by leaving questions as to  the in terp re ta tion  o f  the 

term s ‘ m ission”  and  “supporting” unansw ered ." ’̂ y in g  the co n d u c t o f  private contractors to  

the mission o f  the  D o D  is a task w hich th e  D oJ considers “ extremely challenging and  

resource-intensive dependen t u p o n  highly specific facts and  c ircum stances.. .has p roven  

difficult to apply .” '

A no ther sho rtcom ing  o f  the A ct rem ains th a t it cannot be extended to  persons w ho  are 

nationals of, o r  reside in the h o s t nation"'*' such  persons how ever, may be p rosecu ted  under 

the laws o f  the  h o s t nation.

In respect o f  the  PM SC’s the  W EJA has been  used o n  a handful o f  occasions. T lie 

congressional re p o rt o f  2008 accounts that u p  until April 2008, a total o f  twelve persons had 

faced charges u n d e r tlie MEJA.^'^ In  D ecem b er the sam e year, the first case involving

< hrtp://books.google.com.pk/books?id=KqTFc.\\'X2cOC&pp=PA271jVdq=ArF.IA+privafp+contractn 
rs&hl=en&sa=X&:ei=fDMvT bp04Hr^0^^vkflGLBA&ved=nCFA06AFAvBp#v=onepape&:q=^fFJA% 
2.0private°/o20coatracrors&F=false>. 271, accessed Februar\- 08, 2011.

Ibid.
-̂ 5 Andrew Alexandria, Deane Peter-Baker and Mariana Caparini eds., Private Militar)- and Security 
Companies: Ethics, Policies and Civil-Militan- Relations (Oxon; Routledge, 2008), 180 "
-̂ '■'“The Case for Ci%-ilian Extraterritorial Jurisdiction Act (CEJ.\): W'hy U.S. Needs to Clarify U.S. 
Criminal jurisdiction over U.S. Contractors Fielded Abroad,” Hum an RJglits First, available at 
<Iirtp://\v\\-\v.humanrightsfirsr.org/\vp-conrent/uplonds/pdf/CEIA-Facf-Shecf.nrtf>  accessed Februarx-
12 , 2012 .

-^Tonkin, State Control over Private Militan,- and Securit}- Companies, 224.
Congressional report
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exercise o f  the am ended  jurisd icdon , w herebv five employees o f  B lackwater w ere  charged in 

connecdon  w ith  the  killing o f  Iraq i civilians a t N iso u r Square."^^

N evertheless, the events th a t occurred  before  the  nisour square incident, have to  a large 

extent, gone u nnodced . The re luc tance  o f  the US governm ent to  prosecute abuse  o f  the law 

by PM SC personnel is evidenced by the fact th a t up  until the N iso u r incident, only tw o cases 

pertaining to PM S C ’s, involving o ffen ce  unrelated to  die arm ed conflict, w ere prosecuted.^'^'

A ccording to  a rep o rt w hich appeared  in the N e w  York T im es

“ Under the law  adopted in 2000, only two crim inal cases have originated in Iraq, the experts 

said, one in v o k in g  a con tracto r accused o f  possessing cliild pornography an d  another 

accused o f  attem pted  rape. In  the  attem pted rape case, both  the reported v ictim  and the 

accused were Am ericans.”^̂ *

Thus, even though  there exists a w orkable set o f  laws to  try m ost, i f  n o t  all, o f  the 

private contractors w orking fo r th e  various federal agencies supporting  the D ep artm en t o f  

defense’s m ission, the unw illingness o f  the  U S governm ent to  “expend resources on 

com plex cases th a t originate th o u san d s o f  m iles away” ^'' is m ore  o f  a m atter re la ted  to policy 

th an  to the applicability o f  the law.

Ibid.
^ ’Snyder, “Ci\’ilian Military' Contractors on Trial”, 68
^"^^itchell McNaylor,“Mind the “G ap” : Private Militan' Companies and the Rule o f  Law”,y£7/  ̂Jonnuil of 
International A.ffairs 5:2010,47.
5‘̂ -Snyder, “Civilian Miliiarv' Contractors on Trial”, 68.
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4.8.1.3 Patriot Act 2001

In  an effort to  close the legal loopho les h indering  the p rosecu tion  o f  private contractors by 

US courts, the P a trio t A ct o f  2001 was enacted , w hich resu lted  in an expansion o f  the 

Special and M aritim e Ju risd icdon  o f  the US.^^^

Tlie Patrio t A ct thus, invests jurisdiction v .ith  the US co u rts  in respect o f, ‘any crim e

com iTiitted by a US citizen , o r  against a US c itizen  an)"where U S  forces are operating’. ’"̂

f

T he trial and  subsequent com action  o f  D av id  Passaro (discussed below) also  took place 

u n d er the provisions o f  this A ct.

1.5.1.4 Civilian Extiatetritorial Jurisdiction Act 2011

A s stated above, the  M EJA , in  its  am ended  form , has b rough t a large num ber o f  contractors 

w ithin its reach. H ow ever, th e  p rob lem  o f  accountabilit)' still persists in re sp ec t o f  those  

contractors em ployed by o th e r agencies such  as the  State D ep a rtm en t and  the  US A gency 

fo r In ternational D evelopm en t (U S A ID ).^’

In  order to  settle questions revolving a ro u n d  con trac to r accountabilit)' u n d e r US law, a 

d raft bill’̂  o f  the  Civilian E xtra territo rial Ju risd ic tion  A ct (C EJA ) in b o th  th e  senate and  

H ouse  o f  R epresentatives o f  th e  US C ongress during 2010. T h e  purpose o f  th e  p roposed

^ ‘̂ Francesco Francioni and NatalinoRonzitti, W ar by Contract: H um an Rights, Humanitarian Law, and 
Private Contractors (New York: O xford Universitj’ Press, 2011), 459.

Isenberg, Shadow Force, 145.
“Closing a Legal Loophole A round Private Contractor Accountability-,” International Corporate 

Accountabilit}^ Roundtable, available at: < hrtp://accountabiIir}TOundrable.org/analysis-and- 
updates/clostng-a-legnl-loophole-around-private-contractor-accountabilif\'/> accessed February-12, 2012.

Text o f the D raft Bill available at < http://\vw \v.go\tm ck,us/congress/billtext.xpd?bill=hll2-2136> 
accessed Februarj’ 23, 2012.
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legislation was to  ex tend  the jurisdiction o f  the U S  courts over civilian contractors, hence, 

pu tting  an end  to all the ambiguit)' surrounding  th e  issue o f  ju risd iction .^ '

In  contrast to  the  M EJA , it w ould  be applicable to all persons, ‘em ployed by or 

accom panying any departm ent o r agency o f  the U n ited  States’.̂ ''* S enato r Patrick Leahy, w ho 

initiated the draft bill in  the senate, sta ted  that

“N ow , m ore th an  ever. Congress m ust make sure d iat our crim inal laws reach serious 

m isconduct by A m erican G overnm ent employees and  contractors wherever diev a c t...T h e  

Civilian Extraterritorial ju risd ic tion  A ct accom plishes that goal by allowing U nited States 

contractors and em ployees w orking overseas w ho com m it serious crimes to be tried and 

sentenced under U.S. law.” *̂̂

B oth the D ep a rtm en t o f  Justice and  the  State D ep a rtm en t have also solicited the ir support 

for the  passage o f  C E JA . A ccording to  a letter fro m  the D ep artm en t o f  Justice  to  Senator 

Leahy, CEJA w ou ld  “ close significant gaps in the law  that ham per o u r abilit)' to  investigate

^'"Tonkin, State Control over Private Militat)' and Securit)' Companies, 224.
Ibid.
Leahy went on to  state, “The United States has dramatically more Government employees and 

contractors working overseas than ever before, but the legal framework governing them is unclear and
oiirdated__ the m ilitary mission m Iraq  w inds dow n and as the draw  dow n in A fghanistan tha t tlie
President announced last night begins, fewer and fewer o f  the thousands o f  Americans who stay on in 
these countries will be covered by current law. The Civilian Extraterritorial Jurisdiction A ct will fill this 
gap.” See: “Senate ludiciar)- Committee Reports Leahy-Audiored Ci\-ilian Extraterritorial jurisdiction 
Act”, June 23, 2011, available at
< h trp :/ / www.leahy.senate.gov/prcss/press releases/release/?id=c"691)4ca-4c2F-4d9c-a493- 
72ft~207ch023> accessed F ebm an-12, 2012.
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and p rosecu te  crim inal con d u ct co m m itted  by U.S. G o vernm en t p erso n n el Jind con trac to rs 

w ho operate  abroad” .'*'̂

T he  adop tion  o f  C E JA  w ould lead  to  a tw ofold advantage. It w o u ld  n o t only clarif)- the 

criminal jurisdiction o f  the US courts, b u t also lead to  an increased and  effective system  o f  

oversight over private con tracto rs.^" S upporting  the  M ission o f  th e  D o D , w hich is an 

essential requirem ent fo r private co n trac to rs  to com e w ith in  the fold o f  the M EJA w ou ld  be

I
done away with by adop tion  o f  th e  C E JA  and thus m ake the issue o f  jurisdiction over 

private contractors absolutely clear. T h e  second advantage o f  adopting  C E JA  as stated  in the 

H um an R ights First, F act sheet w ould  b e  that

“CEJA would establish Investigative Task Forces for Contractor and Employee Oversight. 

These units would investigate allegations o f  criminal offenses committed by contractors 

when deployed abroad. These units would provide the Justice Department the manpower 

resources to increase oversight and accountability over contractors fielded abroad. The 

legislation also would require the Attorney General to submit annual reports to Congress on 

the number o f prosecutions carried out, including tlie nature o f  the offenses and any 

disposidons reached, during the previous year.”^'-

4.8.1.5 Alien Tort Claims Act

Copy o f  the Letter available at
< htfp://webcache.googleusercontent.cofn/search?q=cnche:http://ww\v.iustice.gov/oln/vie\v5- 
letTers/112/10071 l-lrr-re-sll45-ci\-ilian-exrmtemtorial-iiirisdicrion-act.pdr> accessed Februar\- 12, 2012. 
^'‘“The Case for Ci%ilian Extrafercitorial Jurisdiction Act (CEJA),” Human Rights First.

Ib id .
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O w ing to their a ttire  o f  a co rpo ra tion  donned  by the PM SC’s bringing claims against them  

u n d er tort and co n trac t also rem ains a possibilit}’. It is how ever, possible for PM SC’s 

incorporated  in Pakistan  to incu r liabilit)’ for the  to rtious acts o f  their foreign subsidiaries, 

provided, the du t)”̂ o f  care is established.^'^ T h e  case o f  Saleh v. T IT A N  et.al, is a prim e 

exam ple o f  the sam e. I t  has been  argued that a su it under to r t law is a b e tte r op tion  as 

com pared  to crim inal Law  since it  is easier to prove.^'"’ H ow ever, relevant case law evidences 

that such suits m o re  often  th an  n o t end in settlem ents ou tside  the court^'^ ow ing to 

num erous p rocedural obstacles.

4.8.2 Iraqi Penal Code

B efore Januar)' 2009, private con trac to rs functioning in Iraq had  been  subject to  the laws pu t 

in  place C oalition Provisional A uthorit}’ (CPA), w hich w ere later adopted  by  the  Iraqi 

governm ent.’’'̂ ’ O rd e r  17 o f  th e  C PA  grants these con trac to rs immunity' from  Iraqi 

jurisdiction.^''

T h e  prem ise fo r such im m unity being the fragile system  o f  justice in place in Iraq which 

in  the  estim ation o f  th e  fram ers o f  o rd er 17 was incapable o f  guaranteeing internationally 

accepted principles o f  Fair Trial and  D ue P rocess.^ '” T he o rd e r allows fo r the  w aiver o f  

immunit}' by the send ing  state, in  pracdce how ever, the US, w hich  happens to b e  the sending 

state in majorit}’ o f  the  cases concern ing  the con trac to rs, has n ev er waived this immunit)'.^'^

3’3Cedric Ryngaert, “Litigating Abuses Committed by Private Military Companies”, The European Journal 
o f  International Law 19 (2008): 1039.
3i-*Ibid,1053.
315 Ibid.
'̂̂ ’“Private Security- Contractors at War; Ending the Culture o f  Impunit) ” .

3' 'Alexandria, Peter-Baker and Caparini eds.. Private jSIilitar}' and Securit)’ Companies, 172.
3'«Ibid.
3''-» Ibid.
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A s o f  Januar)' 2009, private co n trac to rs  w ork ing  in Iraq are subject to the  Status o t 

Forces A greem ent (SO FA ) whicli does n o t grant them  any form  o f  immunitv’ fro m  Iraqi 

jurisdiction.^"'* I t  invests w ith the Iraq i authorities “ the prim ar)' right to  exercise jurisdiction 

over U nited  States con trac to rs  and U n ited  States co n trac to r em ployees.” ’"' This undoub ted ly  

is a very  positive developm ent tow 'ards p rosecu ting  hum an rights and hum anitarian law 

abuses by private con trac to rs, as it clearly subjects them  to the Iraqi legal system and  does 

away w ith  im punity form erly enjoyed by them .

4.9 Flagrant Violations of IHL and IHRL, Violators Brought to J ustice?

Ideally th e  dram atic increase in the co n trac tin g  o f  m ilitar\’ and security tasks to p rivate  firms, 

should  have led to  the  form ulation o f  a specialized system  for the ir regulation. T h e  realit)' 

how ever, tells a d ifferen t tale. N o t on ly  has there been  a failure to regulate the activities o f  

PM SC personnel b u t also their d isregard  fo r IH L  an d  IH R L  has gone unnoticed.

Legal developm ents th a t have taken  place w ith in  the  US and Iraq  offer som e h o p e  o f  

im provem ent in the  situation. T he w ay has been paved  in Iraq to ho ld  private con trac to rs 

accountable for their outlaw’ed actions, how ever, it is yet to be seen i f  the US follows suit by 

adopting  the CEJA. M oreover, the  convictions th a t have com e ab o u t in the P assaro  and 

C annon  cases are valuable precedents w iiich  m ust be upheld  and applied in sim ilar cases by 

the U S in  order to ensu re  that abuses o f  the  law  do  n o t go unnoticed.

•' ’̂Francioni and Ronzitti, W ar bv Contract, 457. 
3-' Ibid.
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4.10 Conclusions

T h e  infam ous inciden ts m arrin g  th e  c red it o f  p riva te  con trac to rs in  Iraq , A fghanistan  and  P ak istan  

th a t have been h igh ligh ted  in  th is  ch ap te r  m ake it  clear th a t th ese  co n trac to rs  pose a grave 

p ro b le m  w hich  m u st be effectively addressed. T h e  A b u  G hraib , N is o u r  Square and R ay m o n d  

D avis, are all inciden ts w h ich  m ig h t have n o t occu rred  if  the  c o n tra c to rs  believed th a t  th ey  w o u ld  

have to  face p ro secu tio n  in case th e y  v io la te  any  law .

T h e  p ro b lem  exists n o t in  respect o f  th e  existence o f  relevant legislation; ra th e r  it  has m ore  to  do  

w ith  th e  w illingness o f  th e  h ost an d  send ing  state to  im plem ent these  legal p rov isions. T h o u g h  th e  

co n trac to rs  and  states b o th  are sub jec t to  th e  general p rov isions o f  In te rn a tio n a l L aw , specific 

legislation  such as th e  C E JA , w h ic h  w o u ld  settle th e  m a tte r unam b ig u o u sly  w o u ld  be m ore th a n  

w elcom e.
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CONCLUSIONS AND RECOMMENDATIONS

Private m ilita ry  and  secu rity  com panies are n o t to  be considered  su p ra  law  entities. It has been 

show n th a t  such  p rivate  co n trac to rs  are addressed n o t o n ly  b y  dom estic law s, bu t being subjects o f  

in ternational law , are also b o u n d  b y  H u m an ita rian  a n d  H u m a n  R ights Law. T h e  assertion  o f 

them  being  a ‘grey area’ and  thus fu n c tio n in g  in  a ‘legal vacuum  is b u t a m yth . F u n h e rm o re , 

private co n trac to rs  especially  in  th e  case o f  the  U n ite d  States are n o t  to  be confused w ith

m ercenaries.

A s Far as th e ir  status u n d e r  IH L  is co n ce rn ed , the  d ich o to m o u s regim e accords th e m  the  sta tus o f  

civihans b y  exclusion. In  o th e r  w ords, since th ey  do  n o t  fulfill th e  requ irem en ts o f  co m batan ts , 

th ey  au tom atica lly  fall w ith in  th e  ca teg o ry  o f  civ ihans. T h e  U n ited  S tates m ust accept ̂ h is  fact, 

and thus ensu re  th a t all p riv a te  c o n tra c to rs  u n d er its  em p lo y m en t d o  engage in  services w h ich  

w ould  a m o u n t to  tak in g  active p a rt in  hostilities. Since th e ir  civiHan s ta tu s does n o t give th e m  the  

right to  engage in  h o stilities , th e  U S g o v e rn m en t m ust tak e  no tice  o f  an d  prosecute  all co n trac to rs  

responsible fo r  v io la tio n  th e  law  b y  h av in g  done so. I t  is the  re sp o nsib ility  o f  the  U S  u n d e r 

com m on A rtic le  1 o f  th e  G eneva C o n v e n tio n s , to  respect th e  p rov isions o f  th e  con v en tio n , a task  

w hich can be carried  o u t  b y  ensu ring  th a t  everyone w ith in  the  co n tro l o f  th e  US com plies w ith  

the  said provisions. U p o n  failure to  d o  so, th e  US au th o ritie s  and  organs m ay  incu r liab ility  in  

consonance w ith  the  n o tio n s  o f  su p e rio r  and  state responsib ility .

M oreover, th e  p riv a te  co n trac to rs  an d  th e  states th a t  h ire  th e m  are also b o und  b y  th e  

In ternational H u m an  R ig h ts  Law standards. By d ire c tly  con ferring  righ ts u p o n  ind iv iduals, 

in tern a tio n a l h u m an  r ig h ts  law  obliges sta tes and ind iv iduals to  respect those rights. A  sta te  is 

bound  to  ensure com pliance  w ith  h u m a n  righ ts law w ith in  its ju risd ic tion . I t  has been argued  th a t 

the  concept o f  te rr ito r ia lity  o f  ju risd ic tio n  in  case o f  h u m a n  rights has been
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replaced w ith  the  m ore practical concept o f  extraterritoriality  o f  hum an rights obligations. 

Tlius, in all instances w here p rivate  co n trac to rs  function u n d e r the contro l o f  the state, they 

are b o und  by its hum an rights obligations and  the sta te  itse lf  is under the obligation to 

ensure com pliance w ith the  sam e. In  this regard  it is suggested that in o rd e r to  uphold their 

hum an rights obligations in  b o th  letter and  spirit states, in  line witli the recen t jurisprudence 

o f  the in ternational co u rts  and  tribunals (i.e. E C H R ) m ust accord  the  no tion  o f  

extraterritorialit)' o f  h um an  rights obligations a w ider in terpretation  as opposed  to  the 

restrictive one  p ro p o u n d ed  by the ICJ in N icaragua. A gain, default on  p a rt o f  the state and 

its officials will trigger state and  superior responsibilitj-.

D espite the  fact that p rivate  con trac to rs operating  in  the theatre o f  a rm ed  conflict are 

encom passed by the general principles o f  IH L , the ad o p tio n  o f  a specific convendon  to 

regulate these private con trac to rs  w ould b e  an  advisable so lu tion  to the prob lem . The need  

for adop tion  o f  a specific convendon  by n o  m eans signifies that the con trac to rs are n o t 

covered by IH L  it only aim s at affording m o re  clarity to  laws applicable to  the same. T h e  

prim e exam ple in this case w ould  be the  recen t adop tion  o f  the C onven tion  on C luster 

M unitions. A lthough  cluster bom bs w ere ou tlaw ed  by custom ar)’ IH L  ow ing  to  the fact o f  

them  being  indiscrim inate w eapons, h o w ev er in order to  outlaw  their use in  an explicit 

m anner, a specific co n v en d o n  had  to be ad o p ted . T he ad o p tio n  o f  a sim ilar convendon fo r 

regulation PM SC ’s thus, seem s a plausible so lu tion .

As far as the  cu rren t set o f  US laws perta in ing  to p rosecu tion  o f  p rivate  contractors is 

concerned , re so rt the UCIV^ appears to  b e  futile ow ing  to  the serious hum an rights 

im plications o f  subjecting civilians to militar)- jurisdiction. I t  w ould only  be an effective 

prosecution  too l against tho se  con trac to rs w h o  are m ade a part o f  the  arm ed forces;
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however, those w ho  h av en ’t w ould con tinue to enjoy the constitu tional guarantee o f  

“presen tm ent or ind ic tm en t o f  a g rand  jur}' in cases involving capital o r o ther in fam ous

crimes” .'̂

T he IvIEJA in its am ended  form  also  encom passes a considerable num ber o f  private 

contractors working fo r the US. D e sp ite  the ambiguit)^ that exists in respect o f  the 

terminology- used the M E JA  in United States v. D rotleff and Cannon p ro v e d  to  be an effective 

tool in the prosecution o f  tw o B lackw ater contractors fo r causing th e  dea th  o f  a civilian in 

A fghanistan. H ow ever, in practice th e  D oJ w hich is responsible fo r bringing ab o u t 

prosecudons under the  M E JA  considers the  im pedim ent o f  determ ining  w hether the private 

contractors were in fact supporting  th e  m ission o f  th e  D o D , very  d ifficult to  overcom e.’’"̂

T he T h ird  relevant legislation, T h e  Patrio t A c t o f  2001, w h ich  pro\'ides fo r the 

extraterritorial jurisdiction o f  the U n ited  States, is again limited in  its  scope as it can be 

exercised only in cases w here the o ffen ce  has been  com m itted  a t a place w hich, u n d er 

Section 804 o f  T ide V III  o f  the A ct, qualifies as US territor)'.

Finally, the CEJA, w hich is yet to  be passed by the  US congress, by  far qualifies as the 

m ost genuine attem pt o f  the  US legislators to  pu t priv’ate  con trac to rs to  task. I f  approved  by 

the Senate and H ouse o f  R epresentatives the  CEJA alone will accom plish  w hat the U C ^ ^ , 

M EJA and  Patriot A c t have failed to . By bringing all civilian con trac to rs  w ithin its fold, the 

CEJA will silence all questions as to  jurisdiction. M oreover, an o th er fac to r w’hich sets C EJA

Da^^d L. Snyder, “Ci\'ilian Militar)- Contractors on Trial: The Case for Upholding the Amended 
Exceptional Jurisdiction Clause o f  die Unifocm Code o f M ilitan' Justice” Texas Inteniational Law Journal 
Volume 44, No. 65, 75.
5:̂  “The Case for Civilian Extraterritorial ]urisdiction A ct (CE|A); WTiy U.S. Needs to Ckrif}- U.S. 
Criminal jurisdiction over U.S. Contractors Fielded Abroad,” Human Rights First, available at < 
htrp:/Avww.humanrighrsfirst.orgA vp-content/uploads/pdf/C E ?A-Fact-Slieer.pdf > accessed Februar)-
12, 2012 .
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ap;irt from  the  o ther legislations is the im plem entation  m echanism  w hich has been devised 

within it. T h u s, it is recom m ended  that the  U S congress be swift in the adoption  o f  this ac t 

and develop a reliable system  o f  check and  balance on the  civilian contractors.

Furtherm ore , the D oJ m u st initiate m o re  prosecutions o f  private con trac to rs under the 

M EJA and  P a tr io t A ct, on  the  sam e lines as Passaro and  D ro tle f and Cannon^ in order to ensure 

that the p ro m isin g  p recedents laid dow n therein  do  n o t go  dow n in the pages o f  histor}’ as 

lone precedents.

In  this regard , the role o f  the host na tions also deser\'es attention. F o r the abuses o f  the  

law com m itted  by PM SC’s during  the W o T  the h ost sta tes are equally blamew'orthy. T h e  

host states are also responsible fo r the said acts since they allow  them  to  take place w ith in  

their territor}-. T hey  m ust n o t assum e the ro le  o f  silent spectators bu t ra th er take all steps 

necessar)' fo r ensuring  p rosecu tio n  o f  the perpetra to rs u n d e r their respecdve justice system s 

o r under th a t o f  the sending state. T he inidarive taken by  th e  Iraqi governm ent in the fo rm  

o f  SO FA  in 2009 is com m endable. T h e  fear o f  p rosecu tion  under Iraqi Law will 

undoubtedly  ensu re  that the p rivate  con trac to rs act in conform ity  w ith the  law. Similarly the 

p rosecudon o f  R aym ond D avis by the Pakistani C ourts fo r the m urder o f  tw o Pakistani’s 

sends a clear m essage to  all p rivate  con trac to rs operation  w ith in  Pakistani territor}^ tiiat they 

are not im m une  from  the coun try ’s jurisdiction. N evertheless, w hen the host states have 

finally pu t the ir foo t dow n  and put an  end  to co n trac to r im m unit)’ from  host state 

jurisdiction, they m ust curry o u t m eaningful p rosecutions an d  n o t defeat the purpose o f  the  

entire activity by buckling u n d er in ternational pressure, as illustrated in the Raym ond D avis 

incident.
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T lic m ost effective solution fo r  regulation o f  the private militar)- and securit)' industry  

and  thus ensuring com pliance w ith  the  law w ould  be to develop new  effective and 

streng then  the existing  legislation in  respect o f  the  sam e. Regulation o f  private contractors 

under dom estic laws w ould d o  aw ay w ith  the  endless debates o n  the applicnbilit)' o f  

international law to  private individuals and^of jurisdiction. D evelop ing  a legal regim e o n  the 

lines o f  the M ontreux  D o cu m en t w ould  n o t on ly  ensure th a t the outlaw ed activities o f  

private contractors d o  n o t go u n ch cck ed  b u t also  that such activities are m inim ized. T h e  

dom estic  legislation o f  the sending  an d  recei\'ing  states o f  the private contractors (in the 

con tex t o f  the VC'oT i.e. U nited  States, Iraq, A fghanistan  and  Pakistan) provides fo r an 

app roach  w hich can  be considered reactionary'. T h a t is to  say that, legislations such and  the 

M EJA , CEJA (if adop ted) and penal codes o f  the  h o st states only provide fo r sim adons 

w here the  v iolation  has already taken place. T h ere  exist n o  laws and enforcem ent 

m echanism s for p rev en tio n  o f  such  violations. T h u s, dom esuc laws that define  a p ro p e r 

system  o f  exam ining the credentials o f  the p rivate  contractors before  obtain ing  their 

ser\'ices, relevant tra in ing  schem es, and  m o n ito rin g  m echanism s, w ould  be instrum ental in 

shrinking the ratio  o f  abuses o f  th e  law  by p rivate  contractors.
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