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Abstract

Shari'ah legitimacy of sukilkhas been a subject of intense debate and discussion among

the religious scholars. Their major objection on it is that the real ownership is missing

and it heavily relies on hiyat i.e. stratagems to legalize riba, which frustrate the higher

objectives of the SharT'ah. The purpose of the research is to scrutinize the Shari'ah

compliance and legal analysis of sukuk. The dissertation is divided into four chapters.

Chapter-I introduces the study by exploring the background and elaborating the stntcture

of sukuk as given by AAOIFL Chapter-Il deals with the critical analysis of sukfik.

Chapter-Ill addresses the historical development of law of sukuk in Pakistan. It critically

evaluates the "Issue of Sutcuk Regulations 2015" and scrutinizes the Shart'ah compliance

of WAPDA and GOP sukuk. The last chapter contains the result and reconrnrendations of

the study by suggesting a new model to serve the purpose of fund raising by conrplying

Sharl'ah requirements. The Instant research is crucial in nature because it will aid in

improving th.e sukuk stmcture and endow with an alternative for it, rvhich rvill be

beneficial for public at large. The main conclusion drawn from the study indicates that

there are several elements which are rendering sulcuk un-lslamic and a stratagcm to

legalize riba. lt is suggested that the removal of these un-lslamic elements can render

sukuk truly Islamic.
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INTRODUCTION

Sukilk being a revolutionary product is not only popular among the Muslim countries but

it has gained momentum in other countries as well. In contrast to conventional interest

bearing bonds, they were offered as an Islamic instrument to mobilize funds. They were

issued as the strongest element of Islamic finance till 2007 but after criticism by I'aqi

Usmani, its issuance had decreased. From 1997 till2007,wo countries were leading in

the number, and two countries were leading in the volume of issuances. Malaysia had 267

issuances and Bahrain had 150 issuances, adding together 69.97 percent. By volume,

Malaysia and United Arab Emirates were leading. Gambia was Third in numbcr and

Saudi Arabia was third in volume. It is categorized that the issuance of sukuk by thc

government sector was 33.1% of all issuance but 8.3% of total volume, in which sukilk

al-ijdrah was comprised of the largest portion. Du1i1g 2007-2009 there rvas downfall of

issuance of sukfik but,in late 2011, US$63 billion sukfik were issued globally. Tlte

government sector issued 66Yo sukilk in end year of 20ll.l The first quarter of 2012

depicts the,strongest suk*k market in which there was increase of 55oh issuance of sukfik

as compared to 2011. Mataysia..was leading in issuing the sukuk, whereas, Sarrdi Arabia

was second and Indonesia was ranked as third. On the other hand, Pakistan, Qatar, Unitcd

Arab Emirate's, Kuwait etc also contributed to escalatio n of sukuk.2

The iukilft market is a viable option to raise funds and is tlre importani segment of

the capital maiket. The numLer of countries has niade laws, rules and regulations to

regulate the sukfrk market. Recently, Pakistan has formulated the "lssue of Suh*

rMichael J.T.McMillen, "Sukuk and the Islamic Capital Markets" in Contentporqry J.slo,rl'c

Finqnce, ed. Karen Hunt Ahmed (New Jersey and Canada: John Wiley and Sons, lnc,2013), 172:

'lbid., tz3.

g'
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Regulations,2015- to have well-regulated sukfrk market. The formulation ofl regulations

is agreat step bythe governmentof Pakistan. Itwill flourish the economy of the country.

However, the existing model of sukuk itself involves several issues that need to be

addressed before devising the law and regulations for it. Taqi Usmani has criticized the

sukukby renderin g85%of the sukukun-lslamic and against maqasid al-Shart'ah.3 In this

scenario, the need of hour is to appraise the existing model of sukilk in the light Shart'ah.

For this purpose many questions may be raised, out of which following questions are

most crucial:

Whether the existing model of sukfrkis genuinely free from riba?

Whether sukuk is a hilah to legalize conventional bonds?

The first chapter discusses the historical background of sukuk and its development. It

further explains the kinds of sukfrk as defined by AAOIFI with its models. It also

elaborates the steps involved in the issuance of sukuk along with the role of the concerned

parties in.it. At last, the classification of sukuk is discussed in detail. The chapter detail

out a guide torvards understanding sukuk.

' In the sebond chapter, the paradox of ownership in sukuk is briefed. Moreover, sale

and lease back in tjaroh sukuk, the creation of SPV (Special purpose vehicle), Pttrchase

undertaking , bay' al wafr, bay' al inah and other gravest Shart'ah issues are discussed in

detail. The most crucial area of sukuk is its,Sftari'ah compatibility. Being issued under

the notion of Islamic financial instrument, the Shari'aft compliance should be a vital

purpose. The above-mentioned issues have a domino effect i.e. they are connected with

1.

.,

3Muhammad Taqi Usmani , "$ukik and Their Contemporary Applications," (Paper, Accounting

And Auditing Organization For Islamic Financial Institutions, 2007), 13.
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other vital issues. This chapter tries to brief all the Shari'ah issues in sukuk. Lastly, the

sukilk are compared to conventional bonds. Consequently, they are found to be a mere

hilah to legalize riba.

In the third chapter, the legal analysis of issuance of sukuk in Pakistan has been

discussed. It gives the, background and development of law of sukuk in Pakistan. It

critically analyzes the "lssue of Suk[k Regulations,2015". The role of regulatory

authorities in regulating sukuk in Pakistan is elaborated. Moreover, it briefs and critically

analyzes the WAPDA and GOP sukfik issued in Pakistan. It is analyzed that the 'rukuk

issued in Pakistan were not SharT'ah compliant. The scrutiny of the issues lifted the veil

of sukilk and depicted the true picture of it. It gives rise the most significant question that

whether there is need of an alternative model to sukuk?

The last chapter resolved the above-discussed question by giving a new nrodel for the

mobilization of funds in the Islamic capital market. It is concluded that through sukuk,the

Islamic capital market has gained popularity worldwide. In contrast to bonds, sukfik v,tete

issued as Islamic products. The AAOIFI rulings of sukilk were the consequen0e of great

efforts by the scholars. Unfortunately, there are several elements which are rendering it

un-lslamic and a stratagem to legalize ribd.The removal of these un-lslamic elements

can render sukuk truty Islamic. Sukfrk can be considered Islamic as long as it truly

complies with the principles of Islam. Otherwise, non-compliance can shape it a worse

form of bond. At the end of the dissertation, the recommendations are given.

5^
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Thesis Statement

The cunent "lssue of SukEk Regulations,2015" Iike the Sharr'ah standard of sukuklaid

down by AAOIFI is a cover-up for interest bearing bonds.

The Research Problem

Now a days sukuk is bu.rning issue globally as Islamic bonds but it involves various

profound issues which are not in line with Shari'ah so, it is a crucial area of researclt.

This research primarily focuses on the challenging the sukuk in line of Shart'ah as well as

criticalanalysis of "lssue of Suk[k Regulations,20l5" in Pakistan.

Significance of Research

The Instant research is crucial in its nature. The appraisal of "lssue of Suktik Regulations,

2015" exposes the Sharl'aft issues involved in the existing model of sukuk. Shart'ah

compliance of sukuk will be useful for investors as well as for scholars to appreciate that

the whole arrangementof sukfrkis ahilah and parallel to conventional bonds. The laws,

rules and regulations are disguise for underlying sukuk The proposed model in instant

research can be used aS sculpt for improving the sukfik structure and will endow rvith an

alternative for it which will be functional for public at large.

Hypothesis

The instant dissertation focused on testing the sukuk in line with Islarnic law, that its

arrangement is not Islamic thus, it should be scraped out. It was challenged in this

dissertation with counter arguments by different groups of scholars.
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Framing of the Issues

Following are some of the important issues which were analyzed in this dissertation:

;d' ""t

l. Whether 
"til"#*il"in'asset-based 

sukuk tantamount to a complete and legal

ownership or merely a bay' al wffi , bay' al inah and bay' ol i,stighldl?

2. Is there violation of al kharaj bi al-damana?

3. Whether "lssue of Sukiik Regulations, 2015" addresses the issues of practice of

tanazuls and the stipulation of ibra clause in sukuk?

4. Whether tradability of the sukuk at the secondary market under "lssue of Sukuk

Regulations , 2015" is Shart'ah compl iant?

5. Whether purchase undertaking (wa'ad) and recourse to the underlying assets in

="g' sukilkis Shari'ah compliant or not?

Whether the existing model of sukuk rs genuinely free from riba?

Whether rating of sukukis SharT'ah compliant?

Whether sukfrk is a hilah to legalize conventional bonds?

Whether the sukuk regulations of 2015 provide a comprehensive tool to rcgulate

such sukuk, without causing Shari'ah compliance risk?

Is "lssue of SukEk Regulations, 2015" is a cover-up for interest bearing bonds?

Whether there is need of an alternative model to sukfik?

6.

7.

8.

9.

10.

11.

:\g'

n Imam Hifiz Abii 'Eis6 Mohamnrad Ibn 'EisE at- Tirmidhl, Jdmi' al Tirmidhr (Riyadh: Maktaba
Dar-us-Salam,2007), hadTth No, 1286, 90. Available at

https://futureislanr.files.wordpress.com/2013/06/jami-at-tirmidhi-vol-3-ahadith- 1205- l896,pdf, "Last
accessed, l8th April, 2016-.

sTanazul is typically applied where the right to share some portion of the profits is given to
another party, http://i fi kr. isra. my/i f-knowl ed ge

base?pj_id=1008_WAR_ifikrkbcontentportlet&pj_lifecycle= I &pj_state=normal&p_p_mode=view&
p3_col_id=columnl&p_p_col_pos=l &p3_col_count=2&_1008_WAR_ifikrkbcontentportlet_catcode=F
P06&_1008_WAR_ifikkbcontentportletjavax.portlet.action=viewCategoryByCode, "Last accessed 25

May,2015".
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Literature Review

Here it will critically evaluate the work of some great scholars who worked on sukuk.

Shahida Nazar in her unpublished work "sftart'ah Appraisal of Sukuk" has discussed

sukfrk kinds and its tradability according to AAOIFI. At that time there was no specific

law for issuance of sukfik in Pakistan, sukuk were issued under section 120 of companies

ordinance, 1984 by considering them TFCs. The core area which she left is owncrslrip

and other controversial issues in sukfikwhich necessitates the instant research.6

Another unpublishbd work is done by Muhammad Israr under the name o[

"Applicability of Sulaik in Pakistan (Case study of WAPDA and Motorway)" in 2012. He

focused on case study of WAPDA and Motorway sukuk in Pakistan. Sukilk defaults and

some of the SharT'aft issues i.e. ownership, ibra clause, riba, gharar, hilah etc were

unaddressed, which necessitates instant research. The dissertation focuses on the critical

issues in sukil.kalong with analysis of "lssue of SukDk Regulations ,2015" .7

Muhammad Taqi Usmani in his book An Introduction to Islamic Finance (2002) has

discussed the musharakah, salam, istisna and other Islamic instruments then he

elaborated rjdrah sukuk funds, its basic rules,bay'al dain and Islamic investment funds

in detail. The work is appreciated to the extent of understanding of Islamic instruments

and investment funds but he has left the area i.e. sukilk structure in detail and its basic

,L'
141

r*'

ushahida Nazzr, Shariai Appraisal of Sukik," (LLM diss,. International Islamic University
Islamabad, 201 0).

TMuhammad Israr, "The Application Of Sukuk In Pakistan (Case Study Of WAPDA And

Motorway)," (LLM diss,. International Islamic University Islamabad, 20 l 2).
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Shar|'ah rulings. Later on some issues were highlighted in his paper in 2007.8 "fhe

profound investigation of vital issues in sukilk issued in Pakistan necessitates the instant

research.

Nathif J. Adam and Abdulkader S. Thomas in book Islamic Bonds: Your Guide to

Issuing, Structuring and Investing in Sukfrk (2004) has contributed in understanding the

structure of sukAk by explaining its kinds and role of SPV in market. After scrutiny, they

said that Islamic instruments adapt well to the modern westem capital market system.

They pin pointed some international issues as well. Their work and the recommendation

that there is need for more alternative and increased infrastructure are acknowledged

here. There are untouched areas in their work concerning various aspects of sttkuk

necessitate further research.9

Salman Syed Ali in paper "lslamic Capital Market Products, Developments and

Challenges" (2005) has discussed Islamic capital market briefly. The paper clarified the

structure of ijdrah sukfik in detail. It also pointed the issues in iiarah sttkuk that aidecl in

the instant research. The work is appreciated to the extent that some major Shart'ah

issues are highlighted but the gaps lie regarding vital Sharr'ah issues and the regulatory

law of Pakistan.l0 Therefore, the instant research in dissertation is crucial in the field of

research.

s

I

g.
8Muhammad Taqi Usmani , An Introduction To Islamic l-inance (The Netherland: Kluwer Law

International, 2002).
\athif J. Adam And Abdulkader S. Thomas, lslqmic Bonds: Your Guide To Issuing, Slrucluring

And lrwesting in Sukilk (United Kingom: Euromoney Books, 2004).
rosalman Syed Ali, "islamic Capital Market Products, Developments and Challenges'''

(Occasional paper No.9, Islamic Research and Training Institute,2005).Available at

http://www.isaU.oigZirjlgoitm/docs/documentsADBDevelopments/lntemet/English/IDB/CM/Publications/
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Muhammad Taqi Usmani in paper "Sukilk and their Contemporary Applications,"

(2007) criticized the practice of Islamic banking and shed light on the mechanisms of use

of sukuk. He investigated the sukuk that the extent to which these complies with the

precepts of Islamic jurisprudence, its principles and higher purposes. The issuers of these

sukuk have expended a great deal of effort to make them competitive with the

conventional bonds prevalent in today's capital markets. By endowing these sukuk with

the same characteristics of bonds, they have attempted to facilitate their acceptance in

both Islamic and conventional markets. Taqi Usmani highlighted issues regarding sukuk

that are not in compliance with Shari'a&, which needs to be scrubbed out. Therefore, his

research is playing core role in Islamic finance in evaluation of sukuk.ll The dissertation

filled the gaps of the article by investigating the critical and legal analysis of sukfik in

Pakistan.

Muhammad Ayub in his book Understanding Islamic Finance (2007) provided a

guide to understand Islamic finance. It elucidated the Islamic economic system and the

basis of Shan'ah rulings to trade in contemporary commercial law. It elaborated the

concept of sukfrk comprehensively along with its tradability and Shart'ah issues. It also

spotlights criticism on Islamic banking and finance. The work is appreciated to the extent

that it explains the roots bf Islamic finance comprehensively. The structures of sukuk are

well elaborated but gap lies in the core area of issues in sukuk, Although, it shed light on

Sr

:\
Q,,

OccasionalTo20Papers/Islamic%20Bankin go/o}}and%o2}Finance/lslamic-Capital-Maike-%20Development

_Products.pdf "Last accessed 25 June,2015".
rrUsmani,"Su kilk and their Contemporary Applications," 2007'
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critical side of sukilk but still it needs thoughtful research. The dissertation focuses on the

law of sukilk in Pakistan and the annexed issues.12

Natalie Schoon in her book Islamic Banking and Finance (2010) aided in

understanding the structure of different kinds of sukuk as well as the risks involved in it.

The core area left by her is the Shariah appraisal of sukilk, which necessitates the instant

research.l3 The principles of Islamic banking and finance were detailed in book. The gaps

in her work are filled by the instant research by having a profound investigation of sukuk.

Assoc. Prof. Dr. Asyraf Wajdi Dusuki and Shabnam Mokhtar in their paper "Critical

Appraisal of SharT'ah Issues on Ownership in Asset-Based Sukfrk as Implemented in the

Islamic Debt Market" (2010) has drawn a distinction between asset based and asset

backed sukilk. The concept of ownership in Islamic law is well defined in their paper.

Moreover, it focused on ownership rights in the asset based sukilk by case study of sukt1k

issued in Malaysia. Their work aided in understanding the core concept of ownership in

sukuk. The gaps in the paper exists that it focused only on ownership issues in the sukuk

issued in Malaysia. However, the instant dissertation focuses on the critical analysis ofl

law of sukilft in Pakistan and the annexed issues.la

0,

g,t

Abu Umar Faruq Ahmad in his book Theory and Practice of Modern Islamic

Finance: The Case Analysisfrom Australia (2010) has discussed the practice of ijaroh

and salam sukuk by giving prevailing examples but the flaw in his work is that he do not

r2Muhammad Ayub, Understanding Islamic Finance, (England: John Wiley & Sons Ltd, 2007).

''Natalie Schoon, Islamic Banking and Finance (Great Britain: Good News Digital Books Ltd,

2010).

'oAssoc. Prof. Dr. Asyraf Wajdi Dusuki and Shabnam Mokhtar, "Critical Appraisal of Shari 'ah

Issues an Ownership in Asset-Based Sukfik as Implemented in The Islamic Debt Market," (Paper,

International Shari'ah Research Academy for Islamic Finance, 2010).
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go into the d'etails of issues in sukuk.rs That gap was eradicated by having a profound

research in the dissertation. The instant research focuses on the Shart'ah appraisal of

sukukand critical analysis of the "lssue of Sukuk Regulations,2015."

Dr. Muhammad Tbhir Mansoori in paper "Use of Hiyal in Islamic Finance and its

Shart'ah Legitimacy" (2}ll) has checked the Shari'aft compliance of Islamic financial

products. It is an informative piece of paper in understandingtheconcept of hiyal.lthas

also elaborated the sale and lease back sukuk by criticizing the WAPDA and Motorway

sukuk iir Pakistan. His focus was on the cbmpliance with maqasid al Shart'oh. His work

is appreciated to the extent that it has aided in understanding the core issues in lslamic

finance. The other profound issues in sukuk require research that is the main objective of

the instant dissertation. l6

David Eisenberg in book Islamic Finance: Law and Practice (2012) elaborated the

difference between sukfik and bonds, its models and the issuance of Highrvay sukilk in

Pakistan. Its global impact as well as international legislation was also briefed. Moreover,

the controversy in modern sukuk structure is discussed but, not in detail. So, there is a

need to shed light on Shar|'ah aspects of sukuk which the writer has not addressed.lT The

instant research focuses on the ShorT'ah appraisal of sukuk and critical analysis of thc

"Issue of Suktik Regulations, 2015."

'5Abu Umar Faruq Ahmad, Theory and Praclice of Modern Islamic Finance: The Case Analysis

from Australia (USA: Brown Walker Press, 2010).' 
'uDr. Muhammad Tahir Mansoori, "Use of Hiyal in lslamic Finance and its Shari'ah

Legitimacy", Journal of Islamic Business and Management Yol.l (2011), 70'92. Available at

http//wwwjibm.orglsites/default/files/filesi\4uhammadVo2}Tahif/o20Mansoori-Useo/o20oP/o20 Hiyal%2}i
nio20lslamico/o20Financeoh20ando/o20itso/o20Shar|'aho/o20legitimacy_JIBM-%20vol-l%20lssue%201-Jul
y-Deco/o20201 I .pdfl "Last accessed, 20 June, 20 1 6".

17 David Eisenberg, Islqmic Finance: Lqw qnd Practice (UK: Oxford University Press,20l2)'
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Slim Mseddi and Nader Naifar in their paper "Rating Methodology and

Evaluating the Issuer of Sukfrk," (2012) have discussed the methods of rating sukilk

nationally and internationally. They discussed AAOIFI guidelinesthat sukuk are not debt

certificates but a trust certificates and different from bonds. They also pin pointed Taqi

Usmani paper regarding flaws in sukuk with respect to non compliance with Sharl'ah.

The main focus of authors was rating sukuk with fiduciary risk. They explained it well

but the core area left is the Shart'aft appraisal of sukuk.ls The instant research focuses on

the SharT'aft appraisal of sukuk and critical analysis of the "lssue of Sukuk Regulations,

2015".

Muhammad al-Bashir Muhammad al-Amine in his book Global Sukuk and

Islamic Securitization Market: Financial Engineering and product innovotion (2012)

briefly enligllten the development, Shan'aft issues, risk factors and rating in sukt1k.

Moreover, he shed light on the global issuance of sukilk. The work is appreciated in the

field of Islamic finance. It will complement instant research to explore the sukuk issr,red

globally as well as Shari'ah appraisal of sukilk in true sense. The area left in his work

pertains to law of sukuk i.e. "lssue of Suk[k Regulations,2Ol5- in Pakistan. Hence, tlre

instant research explores the issues in sukuk in light of suktlkregulations.le

Mohamed Ariff, Munawar Iqbal and Shamsher Mohamad in book The Islamic Debt

Market for Sukfik Securities: The Theory and Practice of profit sharing investments

(2012) gave views that an imbalance was created in beginning of 2l't century between

v

r8slim-Mseddi and Nader Naifar, "Rating Methodology and Evaluating the Issuer of Sukt1k,"

(paper, Al Imam Muhammad Ibn Saud Islamic University,20l2).
r\,Iuhammad Al-Bashir Muhammad Al-Amine, Global Sukilk and Islamic Seatritization Market:

Financial Engineering and Product Innovation (The Netherlands: Koninklijke BrillNV, 2012).
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idealistic and pragmatic approach relating to sukfrk, they elaborated its structure, critics

by Taqi Usmani on contemporary applications of these structures and the resolution of

AAOIFI in 2008. Their work aided in the instant research, hence acknowledged.2o'fhe

core area which is un-addressed by the writers is relating to issuance of sukuk in Pakistan

is analyze in the instant research.

Muhd Ramadhan Fitri Ellias,Muhamad Nasir Haron and Mohd Faysal Mohammed in

their paper "Sharl'ah Issues in Sukilk ," (2013) gave elaboration on the Shari'ah issues

relating to sukuk structures which covers issue on beneficial ownership, recourse to the

underlying assets in sukuk, purchase undertaking, foregoing of one's right, rebate etc. The

paper discussed and analyzed most of the issues, however, are neitlter conclusive nor

exhaustive but have a major contribution in Islamic law.2l The crr.rcial area as regard to

law of sukfrk and its application in Pakistan is left by the writers which is analyze in the

research.

Muhammad Akram Khan in book What is lYrong With Islamic Economics?

AnalyzingThe Present State and Future Analysis (2013) has discussed the sukuk and its

variations; he said intrinsically sukfrk is quite similarto conventional bonds, splitting into

three segments making it comply with Shari'oh.ln theory and practice, there is totally

another picture of sukilk is available. Original asset is substituted by another, pre

determined fixed profit, and return on ijdrah sukfik is linked to LIBOR. He overall

accessed the sukilk. He contributed somehow enumerating some issues but still he ignores

2Vohamed Ariff, Munawar Iqbal And Shamsher Mohamad, The Islamic Debt Nlurket For Sukuk

Securities: The Theory and Practice of Profit Sharing Investmenls (UK; Edward Elgar Publishing Limited,
2012).

2'Muhd Ramadhan Fitri Ellias,Muhamad Nasir Harbn and Mohd Faysal Mohammed, "Shari'ah
Issues in Sukilk,"(Paper,Kliff Shari'ai Forum, Kuala Lumpur,23 September 2013)'
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the major Shari'ah issues in structure of sukuk itself which necessitates further research

on it.22

Meysam Safari, Mohamed Ariff and Shamsher Mohamad in book Sukuk

Securities: New Ways of Debt Contracting (2014) introduced the sukuk market and

elaborated their kinds. The rationale to prefer sukiik over bonds ,is 
also highlighted.

Moreover, the challengesto sukfik are also discussed. The un-addressed area in the book

is ownership and other issues, which necessitate further research. The instant rcsearch

focuses on thc Sharl'ah issues and legal analysis of st*uk in detail.23

Mohammad Hashim Kamali and A.K. Abdullah in book (i.e. collection of essays)

Islamic Finance: Issues in Sukuk and Proposals for Reform (2014) added number of

articles in his collection highlighted three main relevant issues in sukuk:

. The core issue is the issue of ownership in sukuk. Whether the beneficial

ownership comply with the sale contract in Islam and lack of due diligence

amount to jahalah and gharar or not?

o Practice of providing loans by obligor to investor in case of shortfalls of profits is

another issue.

o Third issue is methodological and procedural approaches adopted by some

scholars involved in sukilk structuring and their implications on the market

confi dence and transparency.

22Muhammad Akram Khan, Ll/hat is Wrong with Islamic Economics?: Analyzing lhe Presenl Stale

and Future Analprs (USA: Edward Elgar Publishing Limited, 2013)'

"Meysam Safari, Mohamed Ariff and Shamsher Mohamad , Sukfik Securities: New Ways of Debt

Contracting (Singapore: John Wiley and Sons, 2014).
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He stated that true sale is the first step in structuring a sukuk transaction. True sale is the

parameter for asset backed sukfik and differentiates it's from asset based sukfik. He

highlighted the purchase undertaking in ijdrah sukuk and loans in mushdrakah and

mudarabah sukuk. He discussed the sukuk litigation and the English courts for'the

protection of sukilk holders. Consequently, he concluded that there is a room for

improvement in the different aspects of industry in sukuk, in particular in Shart'aft aspect

of sukukstructuring which necessities instant research on this matter.2a

Methodology

This is a qualitative research. For conducting this research a ferv notable public and

educational institutions, libraries of Islamabad were visited to collect concerned data. The

holy Qur'6n, translations of Hodtth literature, books, encyclopedias and articles were

used as main sources. An important aspect of the present research was the core issue of

ownership in sukuk, for analyzing it Arabic literature was also used as a source. Web

resources were also form part of it for gathering information

2aMohammad Hashim Kamali and A.K. Abdullah, ed. Islamic Finance: Isvtes in Sukuk and

Proposalsfor Reform (United Kingdom: International Institute of Advance Islamic studies and the Islamic

foundations, 2014).
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Chapter I

S(IKOK: IIISTORICAL BACKGROUND AND ITS MODELS
9

;--:
k;

1.1 Introduction to Sukilk

Sukilk is a plural of Sakk,meaning "certificate" or "order of payment".25 lt is an Arabic

name for a financial certificate but it can be seen as an Islamic equivalent of the

conventional bonds.26 Sukilk were used as a financial obligation in transactions in pre-

modern period of Muslims. In earlier, theoretical official works the writteir mechanism

of credit were found in genizah document.2T The iorurent, of Cairo genizah evidcnce

the trade by sakk in l2th century CE.28 They were extensively used by Muslims in the

middle Ages as papers representing financial obligations originating from trade and other

commercial activities. These papers were issued in compliance with verse 282 of surah

al- baqarah of Holy Qur'an which encourages bringing the future financial transactions

to be in black and white.2e As a consequence, sukukwere transported all over the world.l0

The concept of sukilk was then transmitted to Europe by Jewish merchants. These

sukuk has the similar characteristics to modern day cheque. In fact, the check appears to

25Muhammad Akram Khan, Islamic Economics and Finance: A glossary (London:

Routledge,2003),163; Selim Cakir and Faezeh Raei, Su&r7& I/s. Eurobonds: ls There a Dffirence in Value'

at-Risk? (Washington, DC: International Monetary Fund, 2007), 3.
26ln bonds there is no representation of ownership on part of bond holder, interest bearing as

percentage of capital, fixed interest and guarantee of return of principle at maturity. Usmani,"Sukiik and

their Contemporary Applications," 6.
21Genizqh is the storage place in mosque for a precious text on which name of Allah is written,

Meysam Safari, Mohamed Ariff, Shamsher Mohamad, Sukfrk Securilies: New llays of Debt Contracting
(Singapore: John Wiley & Sons, 2014),41.

2tlbid.,4l.
2elatham & Watkins LLP, The United States of America, The Sukilk Handbook: A Guide to

Structuring Sul<r7& (Saudi Arabia, Latham & Watkins LLP, 2015), I '
'osafari, Ariff and Mohammad, 42.

l5
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be derived from the Arabic word sakk.3l Therefore, in the classical period, a sakk was

used to be issued for establishing financial obligation.s2 Ho*erer, the present structure of

sukuk are different from the sukuk originally used and are akin to the conventional

concept of securitization, a process in which ownership of the underlying assets is

transferred to a large number of investors through certificates representing a

proportionate value of the relevant assets. Today, the sukilk have the distinctive features.

Firstly sukuk were defined by the OIC in 1998, which dealt with mudarabah sukuk.33 ln

2000, numerous foundations started issuing sukuk, which needed standardization. FIence,

AAOIFI issued Sharl'ah Standard on investment sukuk in 2003.

Sukilk,were defined by the accounting and Auditing organization for Islamic

Financial Institutions (AAOIFI) as: "Certificates of equal value representing undivided

shares in the ownership of tangible assets, usufructs and services or (in the ownership of)

the assets of particular projects or special investmerit activity".so AAOIFI has identified

at least 14 types of permissible sukuk, ranging from instruments with equity-like

characteristics to asset-backed securities. However, only several of the allowed sukuk

structures are commonly used. They are murabahah, an arrangement rvhere goods are

sold at a mark-up and then payment is spread over a period of time; salonl, an

arrangement where the buyer prepays for an asset to be delivered in the future; ijarah, a

lease arrangement where the use of an asset is leased out in return for regular payments;

istisnd, an arrangement used to finance the sale of an asset that is currently under

construction or not yet built; mudarahbah, a partnership arrangement where one partner

''Ibid., 43.

"Latham & Watkins LLP, l.
33The Council of the Islamic Fiqh Academy, Resolulions and Recommendalions of the Council of

Islamic Fiqh Academy, 1985-2000 (Jeddah, Saudi Arabia: Islamic Development Bank, 2000), 6 I -62.
3a Section 2, Sharl'ah Standards No.l 7, AAOIFL
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invests capital and the other offers expertise; and mushorakah, a joint venturc

arrangement where both parties provide capital.3s The detail of kinds of sukuk along with

its operational structure will be discussed in the later section of the chapter.

Sukiik are securities in Islamic finance known

immense discrepancy with the idealistic approach and

as the Islamic bonds. There is an

tl

The idealistic approach means how sukuk should be

pragmatic approach towards sukuk.

structured in accordance with the

Sharr'ah whereas pragmatic approach means the practical approach of sukuk The

contemporary literature on Islamic finance highlights fault line in idealistic and pragmatic

approach. For analyzing this discrepancy, the roots of Shart'oh foundations must be

considered relating to sukukand Islamic finance.36

Islamic law is based on the ruling described in Qur'En and Sunnoh. Fiqh (lslarnic

Jurisprudence) literally means to know or to understand3T.Technically fiqh mcans the

knowledge of the rules of Sharr'ah obtained by particular sources.'* Fiqh is firrther

divided into two kinds: fiqh -at-ibadatse and fiqh-al-muaamlaar.40 All the banking and

financial activities forming the part of economic activities fall within the scope of fiqh-al-

muaamlaat.al

o

35http://www.islamicfinance.coml20l4ll2lintroduction -lo-sukiH,"Last accessed 22 may 2015".
36see, A. Saeed and O. Salah, "Development of Sukuk: Pragmatic and ldealist Approaches to

Sa&i& Structures" Journal ofInternalional Banking Law and Regulation I (2014),4l'52.
3'Imran Ahsan Khan Nyazee, Outlines of tslamic Jurisprudence (lslamabad: Advance Legal

Studies Institute, 2010), 54.
38Qur'an, Sunnah and ijmd are the primary sources of Islamic law, whereas, qiyds, istihsab and

istiluan are the secondary sources of Islamic law. Ibid', 56 and 157.

"Fiqhal ibadqt means the Islamic law that regulates the relationship between human being and

Allah SWT. For Instance; fasting, prayer etc Ibid.l57.
ooFiqh ol muamlaah means the Islamic law that regulates the relationship among human beings'

For Instance; contracts, financial transactions etc. Ibid., 157.
arsaeed and Salah, 4l-52.
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1.2 Sukilk an Outcome of Pragmatic Approach

Ijtihad is the secondary source of Islamic law but in strict terms, we cannot consider it as

a source of [bw. It is a method by which the mujtahidz exercises his reasoning and

interprets the text of Qur'6n and Sunnah. Moreover, he deduces the ruling from the

sources of Islamic law.a3 When the ijfihAd is afterward supported by ijma, it will achieve

authority in Islamic law. Sukilk are not referred in Qur'En and Sunnah but these are in

practice by the consequence of ijtihdttaa Through ijtihod the existing scholars along with

lawyers and bankers build up sukfik as Shari'ah compliant models.as It is argued that the

Islamic bankers have opted pragmatic approacha6 in Islamic finance that is in contrast

with an idealistic approach. Here is a huge question on this so-called Islamic banking'

Sukfikis an outcome of eclectic ijtihad:the pragmatic approach'47

l.i Key Players and Their Role in Sukak

For issuance'of sukuk, key players have a significant role. The parties involved in st*uk

are discussed in detail in the following pages. Moreover, the kinds of sukirk are discussed

comprehensively. The key players in sukfrk are:

42Mujtahid is ono who by exercising efforts, derive the law from the sources of Islamic law.

Nyazee, Oullines of lslamic Jurisprudence, 58.
o'lbid.
aa 

Saeed and Salah,4l-52
otlbid.
a6Currently, there are three approaches to the Islamic banking. Idealistic Approach intact with the

classical view emphasizes on maintaining the original version of the Islamic banking literature of (1950-

1960). They are sustaining all the instruments and contracts which are developed in the classical period.

The liberal approach is of view that there is no need of Islamic bankin!, They allow interest in the modern

time period by giving justification thal ribA is different from the interest and ribd doesn't include modern

day interest. They allow interest by giving various arguments such as on the basis of the law of necessity it

should be allowed and the prohibition is of ribd not of simple interest. Pragmatic approach subsists in

between idealistic and liberal approach seems more practical. Ibid., 45.
o'Ibid.,'45.
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The Originator/ Issuer: The Originator (which in many cases are banking and

non-banking financial institutions) are in need of funds therefore sells assets to

SPV and uses the grasped funds.

The SPV: SPV is an entity which is specifically set up for the management of

sukuk..aB It is also termed as a trust; the rationale for its establishment is mitigation

of legal issues. Moreover, its purpose is to purchase the assets from the originator.

In tlre procedure, SPV issues sukuk certificates to investors and then buys the

assets from money generated through the sale of certificates.ln ijarah sukuk, SPY

then lease back the assets to the originator for fixed time period. During ijarah.

sukilk holders receive rentals from the lesser i.e. the originator. At maturity of

sukuk, SPV sells back the assets to the originator as already a$reed in purchase

undertaking.ae

Investment Banks: ln sukfik, the investment banks (syndicates of IBs and some

multinational banks having Shart'ah window) are performing the functions, of

issuing agents for accounts, underwritings0 and lead management services, For

these functions they charge fee or commission.

4. Subscribers: Subscribers (that can be Individuals, Islamic banks etc) are the

subscriber of the sukfrk issued by SPV.5l

a8Ayub,393.
o'tbid., 394-395.
50 The process of placing a new issue with investors. Underwriting involves the issuing company

using one or (usually) more companies who are each responsible for placing a certain amount of the new
issue. The underwriting firms contact potential investors to gauge interest and sell the issue. Underwriters
guarantee the irice for i certain number of shares of the new issue. Available at http://financial-
dictionary.thefreedictionary.com/Underwriting, "Last accessed, 8'h September ,2016".t'tbid., 393.

l.

2.

3.

s
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The above-mentioned key players have a significant role in issuance of sukfik. However,
:\
U the process of generalsecuritization may include some other parties as ',vell:

The Obligor: The obligor is one who is intact by a legal obligation to another. The words

of promisor, creditor, debtor etc can be used for him.s2 Here specifically the obtigor

means a contractual debtor to originator who pays money generating out of securitization.

The Lead Manager: These are the managers giving services for managing the issues. It

may be a company, trust or mutual fund etc

{..:
\a

The Service: It is providing the services of collecting rent from obligor as well as

maintaining and monitoring of assets.

The Cash Administrator: The cash administrator is performing the functions of

collecting and managing the cash (i.e. inflow and outflow) moreover, examines and

obtain cash collateral.

The Credit and Enhancement Provider: Here the reassurance is provided by way of

takaful, guarantee etc.

The Credit Rating Agency: These provide a rating on the basis of structure, parlics,

legal and tax aspect. The methods to rate sukuk is an important segment of Shart'ah

criticism. Its analysis will be discussed in next chapter.

The Auditor: It is responsible for auditing, therefore, has to apply due diligence for this

purpose.

52http://www.merriam-webster.com/dictionaryiobligor, "Last accessed t 9 May 20'16".
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The Custodian/R & T Agents: It grasps asset as agent and is mainly responsible for

registering and transferring of securities.s3

1.4 Kinds of Sukfrk

AAOIFI inits Shari aft standard defined the kinds of sukuk and elaborated rules to trade

in them. l0 kinds of sukuk are discussed in the following:

1.4. 1 Sukfrk Al-Ijarahsa

Ijdrah sukuk are the latest product in the market that is gradually increasing its roots in

society. They. are used by the govemments and corporate entities for mobilizing furnds.ss

AAOIFI defined ijdrah certificates as:

"These are certificates of equal value issued either by the owner of leased asset

or a tangible asset to be'leased by promise; or they are issued by a financial

intermediary acting on behalf of the owner with the aim of selling the asset and

recovering its value through subscription so that the holders of the cenificates

become owners of the assets".56

The certificates can be iss.ued in ownership of usufruct of existing assets, ascertained

future assets, services of the specified party and ascertained future assets. The structure

originates with a party who is in need of financing, here known as the originator.

53Ayub, 393.
toThe lerm ijdrah begin from Arabic word meaning remuneration for service rendered by an

individual. It is defined as the money paid in utilization of definite assets for a period of time. See, Dr.

Habib ur Rehnian, Islamic Financial Instruments (Peshawar Cantt: Sardar Khan Welfare Trust, 2003), 185.

Ijdrah can be for specific, general, financial and operating lease. See Further, Dr. Muhammad Tahir
Mansoori, Islamic Law of Conlract and Business Transqclion (lslamabad: Shari'ah Academy, 2003), 230-
236.

ssSyed Ali, "lslamic Capital Market Products, Devetopments and Challenges," 28,
s63/1, Shart'ah Standard No. 17, AAOIFI.
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The originator will set up an SPV, a separate legal body

rationale of facilitating this transaction.

Next, the SPV buy definite concrete assets from the originator at

determined purchase price, which will be equal to the principal

sukuk.

the exclusive

an agreed pre-

amount of the

j..\
J,,

holders. These sukilk holders are investors looking for Shart'a& compliant

securities.

tangib.le assets.

trustee for the sukfrk holders, who are the beneficiaries.

Next, the originator and the SPV will enter into a lease agreement for a fixed

period of time. Under this lease agreement, the SPV (lessor) leases the assets lrack

to the originator (lessee).s7

Consequently, the SPV receives periodic payment (i.e. rentals) from the originator

for the use of the underlying tangible assets.

The S-PV uses these amounts to pay the periodic return to the sukfik holders, since

they are entitled to these payments as the beneficialowners of the tangible asscts.

These rentals are received by sukuk holders through SPV till maturity date.

$

sTMcMilten, 177.
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Ijdrah sukuk is subjected to gravest criticism over the world. Numerous issues are

prevalent in it. The Sharr'ahcompliance of ijarah sukukwill discuss in the 2nd chapter of

the dissertation. In Pakistan ijdrah sukuk were issued by WAPDA,5' the detail of

WAPDA sukuk will be provided and analyzed on SharT'ah parameters in later section ol'

dissertation. Similarly sulcfrk al ijdrah by national highway authority worth 500 was

launched in 2005 in which the asset was the M-2 Motorway and Pakistan international

sukuk company limited performed the functions of SPV, wholly owned by COP, here on

completion of contract GOP bought it on agreed price.60

1.4.2 Sukak Al- Mushdrakoh

ln Mushdrakah6t the capitat is contributed by two or more partners where profit

shared in pre-agreed proportion. AAOIFI defined mushdrakaft certificates as:

A form of partnership between the Islamic bank and its clients whereby each

party contributes to the capital of the partnership in equal or varying degrees to

establish a new project or share in an existing one, and whereby each of the

parties becomes an owner of the capital on a permanent or declining basis and

shall have his due share of profits.62

Any excess over profit is kept in a reserve account for maintaining profits in case of

loss.63 Musharakah Sukuk significance is based on the principle of profit and loss

s

t'Akram Khan, What Is lltrongwilh Islamic Economics?: Analyzing lhe Present Stale and Frtture

Analysis,358.
@http://www.financeasia.com/search/-A.,Iewsl29226,pakistan-flushed-with-success-of-pis-

bonds.aspx,"Last accessed l8 may 2015".
urThe term mushdrakah is derived from word sharikah means mixing of two properties in a

manner that can be inseparable. See details, Dr. Wahbah Al-Zuhaylt's, Financial Transactions in Islamic

Jurisprudence (Damascus: Dar al-Fikr, 2001), 445 -521.
62316 

, ShqrT'ai Standard No. 17, AAOIFI.
63latham & Watkins LLP, 19.
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sharing.6a In sukfrk, shorikat al aqd necessitates an agreeinent for a contribution of assets

whereas, sharikat al milk consequences in joint ownership of an asset. In the initial tirne

period of issuance of sukuk, suknk al musharakah was popular and prevalent in the

market but later on restriction on purchase undertaking6i at par value consequence in the

decline of its fame.

In Pakistan, 5-years TFCs issued by Sitara Chemical Industries, in June 2002 and

CMCs and GMCs issued in Sudan; all three have secondary market.66 Still nusharakah

sukuk is no longer away from the Shart'a& criticism that will be discussed in later section

of dissertation.

tsohail Jaffer, Islamic Asset Managemenl (lJnited Kingdom: Euro Money Books, 2004)' 174'
UtAAOIFI laid restriction on purchase undertaking in mushdrakah sukuk because it is just like

fixing the profit.without bearing any risk of loss. It is guaranteeing the capital. 2008 Resolution, AAOIFI'
6http://www.islamicbanker.com/educationlsukilk-al-musha'raka, "Last accessed 20 May,20 15"'
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1.4.3 Sukfrk Al-Murdbalta

Murabaho is mainly the sale of the goods, with the disclosure of the actual price and

markup to the buyer. The buyer is in need of goods, he comes to the seller for its

purchase. The seller purchases the goods for him and discloses the actual price and profit

over it. It is a trust sale, the biryer trust on the integrity of the purchaser of goods. The

chief purpose of the murabaha sale is to protect the innocent buyer from tactics of

traders.6T AAOIFI defined the murdbaha certificates as "These are tlre certificates ol'

equal value issued for the purpose offinancing the purchase ofgoods through murabaha

so that the certificate holders become the owner of the murabaha commodity".68 Tltese

certificates are popular in Malaysia owing to the liberal interpretation of sale of debt.6e

1.4.4 Sukfrk Al- l{akdloh

llrakfrlah is an agreement of agency where one party acts on behalf of another. One is the

principle while other is waktl or an agent (who has expertise in a particular field).Here the

investment is made by the principle through an agent for buying particular assets. As

mentioned above that the walalhas expertise in the relevant field, he by using his skills

and knowledge manages the investment or assets in order to generate handsome amount

of profits. ln sukuk al wakalah usually SPV is acting as the principle, it will distribute the

profits periodically to the investors. Any amount over and above the profit will be paid to

agent as an encouragement. At time of maturity, the sukuk will be liquidated in which all

*#

6TMansoori, Islamic Laws of Contract and Business Transactions,214-215.
6!315, Shari'ah Standard No. 17, AAOIFI.
6ehttps://ifresource.com/201 0l04l27lhow-sr&n&-works-introduction-structuring-and-application-ol-

sukilk-bondsl, "Last accessed I 8 May, 201 5".



the proceeds are paid to the principle to fund the dissolution amounts payable to tlre

investors by the issuer. 
70

1.4. 5 S ukfrk Al-Istithmar

Here the word investment is used for istithmar. Under a sukuk al-istithmor structure,

rights under Islamic contracts (including rights under ijdrah contracts and murdbaha or

istisna'a receivables) can be packaged together and sold to form the underlying assets lbr

a sukilk issuance. The earnings of such project will be distributed among investors.Tl

1.4.6 Sukfrk Al-Muddraboh

It is a partnership in which one party is giving capital (i.e. rabb ul maal) while other parly

is providing his expertise (i.e. mudarib). Under agreement they agree to share the profits

accordingly.'2 The model of muddrabah sukuk is explaining the steps involve in it.

7t-atham & Watkins LLP,12.
"lbid.,22.
7231612, Shari'ah Standard No.l7; AAOIFI; Latham & Watkins LLP' l4'

u
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1.4.7 Sukhk Al- Istisnd

The word istisnd means manufacturing.Ts AAOIFI defined istisna certificates as " These

are certificates of equal value issued with the aim of mobilizing funds to be employed 1'or

the production of goods so that the goods produced come to be owned by the certificates

holders."74 The funds from the sukuk holder are transferred to the buyer in full on the

issue date, but only paid to the manufacturer in accordance with the schedule agreed in

the contract.Ts The banks can contract with the subcontractors for completion of the

project, by way of parallel istisnd.T6 Once the funds transferred to thc buyer, the

following steps have been taken place:

SPV issues sukuk certificates to raise funds for the project.

Issue proceeds are used to pay the contractor/builder under the istisna' contract to

build and deliver the future project.

Title to assets is transferred to the SPV.

Completed property/project is leased or sold to the end buyer. I{ere the

becomes the lessor and under lease agreement, the property is transferred.

end buyer pays monthly installments to SPV.

73ln islisnd,the subject matter should be ofa nature that needs manufacturing and its specification

needs to be in clear terms. ihe buyer specifies the goods for construction. Full advance payment is not a

prerequisite to enter into a contraci Urt it can be made at anytime, can be in installments. On delivery, the

Luyer'has right to inspect the goods, if found goods contradictory to specifications or defective, the buyer

can reject them. Mansuri, Islamic Law of Conlract and Business'fransaclions,20T'210.
7431 4, SharT'afi Standard No.l7, AAOIFI.

"Schoon, Islamic Banking and Finance,50.
76An istisnd contract in which the buyer (manufacture orderer, or almustasni) doesn't set a

condition in the contract obliging the seller (al-sani) to undertake manufacturing the subject matter

(commodity, asset, item, etc) bihimself. In this sense, the selter is legally or contractually allowed to fulfill

his contractual obiigations by lntering into a second islisnA contract with a third party seller, in which he

becomesabuyer.Thesecondcontractisreferredtoasparallel istisnd.Availableathttp:/iwww'investment-
and-finance.net/islamic-finance/p/parallel-istisna'a.htmi "Last accessed 2Oth September,20l6"; Ayub, 404.
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5. The returns are distributed among the sukilk holders.TT

Shar|'ah restricts trading of these debt certificates otherthan face value, in the secondary

market i.e. to any third party.78 The structure of istisna sukuk is explained in figure no.4.

Following are the risks to the sukfik holder:

o Asset not delivered by the manufacturer then, in this case, the lease agreement

will cease to exist. In case of insolvency of the manufacturer the claim will bc on

administrator and in any other situation, the funds paid to the manufacturer will be

reclaimed.

o Lessee cannot pay rental then the sukuk holder has a right to proceeds ofthe sale

ofan asset.

o An asset becomes impaired then the lessee is no longer liable for payment of

rentals.

o Lessee cannot buy back the asset then SPV will sell it into the market which will

definitely be in lesser price and ultimately the loss will be caused to the investor.Te

A combination of ijarah istisna and ijdrah Mawsufah fi al dhimnah (or forward leasing

contracts) sukilkwere issued by Tabreed's five-year global corporate sukuk.8o

1.4.8 Sukilk Al-Salam

In salam, advance payment is made and goods are delivered on a specified future date.8l

AAOIFI defined salam certificates as "purchase of a commodity for deferred delivery in

77http://www.mifc.com/?ch=ch_kc_definitions&pg=pg_kcdf_Sukilk&ac=236, "Last accessed I 8

may 2015".
?8Ayub,405.
TeSchoon 

,52.
80 http://ifresource.com/20 I 0/04/27lhow-satr7k-works-introduction-structuring-and-application-of-

sukilk-bondsl, "Last accessed l6 may 2015".
8f Mansoori, Islamic Law of Contracts and Business Transactions,203.

s:
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exchange for immediate payment according to specified conditions or sale ol' a

commodity for defened delivery in exchange for immediate payment" 82 Trading in thenr

before maturity is not permissible.s3

1.4.9 Muzora'a Sukfik

The owner of the land can issue these sukuk to mobilize funds over the agricultural land.

The sukuk holders here will share the portion of the produce of land as stipulated in art

agreement.8a

1.4.10 Mugarasa Sukfrk

Mugarasa sukilk are issued on the basis of mugarasa contract in which the funds are used

for plantation and fulfilling the expenses of the work. The sukuk holders here entitle to

share the owhership of land as well as of plantation.ss

l. 5 Sukfik Classifications

1.5.1 Asset-Backed and Asset-Based Sukfrk

For a profound Short'ah analysis of sukuk, it is indispensable to .understand the

classification of sukilk. The classification of sukfik is based on the underlying contracts,

the nature, and type of asset characterizedin sukfik as AAOIFI has identified l4 types of

sukfrk on the basis of underlying Shart'oh contracts such as musharaknh, mudqrabahh,

'Bi
,€*.

ijdrahetc. The diagram represents the classification of sn,tf& in detail:86

E2latham & Watkins LLP,34.
ErSl2l14, Shart'ah Standard No.l7, AAOIFI.
84317,Shari'ah Standard No. 17, AAOIFI.
E53lg, Shan'ah Standard No.l7, AAOIFI.
86Dusuki and Mokhtar, 5.
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Figure 1.5 Classification of Sukfrk

Firstly, IFSB recognized trvo classes of suhTk in 2005: asset-backed and equity sulcuk.

Asset-based suhTk are defined as "Suhlk where the underlying assets offer fairly

predictable returns to the suhTk holders, zuch as in the care, of salam, istisna and ijarah.

On the other hand Equity based suhTk are defined x "Suhlk where the returns are

determined on a profit and loss sharing in the underlying investment which does not

offer fakly predictable retums (e.g. musharakah ar mudirabah for trading purposes)".

Later on due to the lacuna in definition, rn 2OA9 an additional standar4 IFSB 7 - Capital
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Adequacy Requirement for Sukiik, Securitizations and Real Estate Investment, was

issued. Under which other issues were discussed such as the capital adequacy

requirement for non-asset-backed securities and it also provides a guideline for asset de-

recognition criteria foi arr.t securities.sT IFSB differentiated between three types of suktTk

structures i.e. an asset-backed sukuk and two non asset-backed sukuk. In asset-backed

sulcukthe sukuk holder has right to recourse to an asset or it can be said that there is full

transfer of ownership ol an asset to the investor. In cases of destruction of an asset, he

will bear losses. Two types of asset-based sukfik categorized by IFSB are:

\ Suknk with the purpose, to use a purchase undertaking from the originator.

2) Sukuk with a guarantee from the issuer in case the originator defaults.

Moody'ss8 draw a distinction between asset-based and asset-backed sukuk by de fining

that in asset-backed investors enjoy a right of lien over the assets and havc preferential

position over. the unsecured creditors. but in asset-based originators takes the purchase

undertaking to buy the assets on maturity irrelevant of market price. Here the investors

enjoy no special rights over the assets and have no preferential position over the

creditors.se ,

1.5.2 Asset-Backed Sukfik and Securitization

After discussing asset-based and asset- backed sukuk, the asset-backed sukt\k are

compared with the conventional securitization for a purpose of Shari'ah scrutiny. In the

securitization, the originator who is in need of financing sells assets in the market and

gets cash. The assets will no longer remain in the books of the originator. One of most

F
Lr-
:rt(l

sTDusuki and Mokhtar, 6.
8EMoody's is an international rating agency and vital unit of global capital market that provides

credit rating , research, tool and analysis that contribute to transparent and integrated financial markets.

Available at, httils://www.moodys.com/Pages/atc.aspx, "Lat accessed, 29 June 2016".
8eDusuki and Mokhtar, 8.
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important element of securitization is the 'true sale'. The assets will no longer belong to

originator. The sale requires all the legal and accoi"rnting requisites to remove the assets

from the originator books. From the scrutiny, it is therefore considered that in the case of

bankruptcy, the creditor of the originator cannot get access to investor's asset. The rating

agencies deem investors owner of assets. In the same way, the a.sset-backed sukuk also

involves the true sale of asset; therefore the investors are the owners of asset. The real

performance of asset determines the return to sukuk holder. They are also liable for the

loss of an asset because they are owner. In case of bankruptcy of originator, tlre investor's

asset is no longer liable. Therefore, his assets are protected. Sukuk holder is open to the

elements of market and credit risk.eo It involves risk of loss and other issues.

To summarize, sukfrk can be divided into two types: asset-based sukuk and asset-

backed sukfik. Both of the kinds of sukuk are already discussed in detail. Asset-based

sukfrk is further categorized in secured asset-based sukuk and unsecured asset-based

sukilk. Holder of the secured asset-based sukuk has collateral over the asset of the

originator whereas the holder of unsecured asset-based sukuk doesn't possess collateral

over the asset of originator.el

The Chapter has discussed the historical development of sukuk briefly, AAOIFI

Shari'ah standard and its kinds in details. Hence, the structure and application of sukuk

are clear, to analyze the critical evaluation of it in light of Islamic law. Further division of

asset-based and backed sukuk cleared the picture more in understanding sukuk. 'lhe

sCredit risk is defined as the the danger that a bank's extension of credit will not pay oul as

promised, ieducing the bank's profitabiliry anq threatening its survival.

http://bankersreview.weebly.com/credit-risk.html, "Last accessed 26'n September, 20 16"'

''Ibid., 5.
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paradox of ownership and other gravest criticism on sukuk will be discussed in next

section.

E
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Chapter 2

THE PARADOX OF OWNERSHIP IN SAKOK

Sukfik being a revolutionary product in Islamic finance has underlying assets, involving

the issue of ownership. "The Issue of SukukRegulations,20l5" is a current development

in the history of sukuk in Pakistan. Before appraising these regulations, there is a need to

comprehend the issues in the existing model of sukuk. There are many issues in current

model and the major issue arises when there is a gap between real ownership and

beneficial ownership in sukuk, The chapter will analyze the Shan'aft definition of

ownership, the rights originating from it, as well as the real and beneficial ownership' It

will also focus on thc co-ownership, as in sukuk: the sukuk holders have an undivided

share in the ownership. Subsequently, it will evaluate the annexed issues relatecl to

ownership in sukfik, by piercing the veil of sukilk. For Shart'aft analysis of ownership in

sukuk, it is mandatory to comprehend the concept of ownership in Islam

comprehensively. The chapter will explicitly explain the Shart'ah issues in sukuk.

Is ownership a complicated issue or became complex in sukilk? The principles of

Islam lay great importance on ownership rights. In Arabic, the word "milkiyyah': or

'omil?'e2 is used for ownership meaning holding a thing and ability to exploit it.

Technically, ownership is defined in a wider horizon.e3 Four eminent schools of thought

have defined it in various ways. Hanafi scholars laid emphasis on the right of disposal in

$'

e2Munir Ba'albaki, Al-Mqwrid (Beirut, Lebanon: Dar El-llm Lil-MalayEn' 1980)' 647.

'3Nik Abdul Rahim bin Nik Abdul Ghani, Muhammad Yusuf Saleem & Ahcene Lahsasna,

"Beneficial Ownership: To What Extent It Complies with Shqri'ah?," Canadian Center of Science and
Education ll (2015): l-13.
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ownership and declared it essential unless, there is any legal barrier.ea Some l{anafis

described it as exercising the right of exclusive freedom over property including right to

put a restriction on others.es Whereas Al-Qarafi, an eminent scholar of Malikts, described

it as an authority to get the benefit over an asset and to accept any compensation for it.e6

Al-Subki also defined it in terms of getting usufruct over asset.eT Some Shafis such as

Abu Shuja' has defined it as a legal exclusivity over a useable item. Ibn Taymiyyah

defined it as "a legal ability justifying the right of disposal of the asset".e8

By analyzing atl the above-mentioned definitions it is evident that ownership

requires the .right to use and right of disposal. The Profound analysis shows tlrat

ownership is linked with the right to possess, use, sell, donate and to give, it as a gift. If

there is any legal obstruction then only these rights can be delayed. Otherwise, the owner

has and can exercise all of these rights. It is also obvious that iight to use and disposal is

the primary purpose of ownership. These rights will later on be analyzecl in sukuk,ee

i.&

Ownership can be of Private propertyl00 as well as public propertyl0l which

be acquired by buying, inheriting, accepting as a gift and through work or

ealbn al-Humam, Fath Al-Qadir Sharh Al-Hidayat (Beirut: Daar Sadir, 1900), 74; Ibn Nujaym and

Zayn al-DIn bin Ibrdhim, Al-Ashbah Wa Al-Nazd'ir (Beirut: Dar al-Kutub al-llmiyyah, 1968),449.

"Ubaydillah bin Mas'ud Sadr al-S&ari'ah, Shqrh Al-Iliqayah Fi l'lqsa'il Al-tlidayah, Yol 2, 196.

quoted in Ghani, Saleem and Lahsana, "Beneficial Orvnership: To What Extent It Conrplies with Shctrl'ah,"

Canadian Center of Science and Educatio,n I I (20 I 5): I 55- 167.
e6Abu at-Abbas Ahmad ibn Idris Al-Qarafi, Al-Furuq (Beirut: Dar al-Kutub al-llmiyyah, 1998),

208.

"Abd al-Wahab ibn Ali Taj al-Din al-Subki, Al-Ashbah fi/a Al-Naza'ir, l"tcd. (Beirut: Dar Al-
Kutub AlJlmiyyah, 1991), 7 6.

e8 Ahmad bin Abd al-Hallm Ibn Taymiyyah, Al-Qawa'id Al-Nuraniyyah Al-Fiqhiyyai (Riyad:

Maktabat Al-Tawbah, 2002), 33 4.
eGhani, Saleem and Lahsana, 155-167.
r@Private property is that property which is owned by the people such as land, building etc,

http://dictionary.cambridge.org/dictionary/english/private-property,"Lastaccessed l3April,20l6".
ro'Public Property is that property which is owned by the government on behalf of the people for

providing the services to the public such as electricity, water, administration ofjustice etc, Ibid.
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manufacturing.'o' In Islam, the word milkiyah is used for ownership and the word qabd is

used forthe possession.l03 Ownership and possession are different in spirit. It is possible

that someone has possession but not ownership,loa which will be discr.rssed in later

section in detail. Transfer of ownership is germane in every sale contract. 
l0s It is essential

for buyer to acquire possission (qabz) of sale object although it can be an actual or

constructive possession. I 06

The Sale is an ordinary way of transfer of ownership recognized in Shart'ah. Sale

of valuable thing requires recording as a deed and registering in public documents as per

law. A valid sale requires the transfer of ownership of an asset to the buyer. After transfer

of the ownership, the seller cannot claim the asset. Sfrarr 'ah recognizes onlyo"real sale" in

which all the.rights in an asset should be transferred from the seller to the buyer. These

rights also include a right to sell the property to the third party. In real sale the buyer

becomes the legal owner of asset sold.

The controversial issue here is bJneficial ownership which is originated from the

common law,lo7 is practiced now a day. It is also known as "a sale that falls short of a

real sale,"lo8 In bencficial ownership, some of the rights are not transferred from the

seller to buyer such as, the right to get revenue, right to get possession, right to sale etc.

Right of sale to the third party which is attached to the ownership of property will be

'o'Abdul Karim Abdullah, "Legal and Beneficial Orvnership," Economic, Finance, Zakat &
Awqaf, l-4. Available'at www.iais.org.my/...1266_4l3R0fc2c00d64e7ec4cc25c'a3ce9!l.html,"Lasl
accessed 20 April, 2016".

r03Ibid.
rnFor instance children are possessing thing but their parents are legal owner, See, Ibid.
f o5lslamic Scholars of all madhaib are agreeing on transfer of ownership. Ghani, Saleem and

Lahsana, 155-167.
r6Ibid.

'o'Common law is defined as the Engtish law, derived from the customs and precedcnts,
http://www.oxforddictionaries.com/definition/english/common-law, "Last accessed 5 May, 20 16".

lo8Abdultah, "Legal and Beneficial Ownership,"l -4.

vr
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profoundly scrutinized here. "A sale that falls short of a real sale" is defeating the

primary purpose of law i.e. the transfer of ownership. It could be u5ed for the fraudulent

purpose i.e. the buyer Understands himself as an owner which in fact, is not a legal

owner.loe From a long time, it is criticized that Islamic banking replicates conventional

banking.ll0 The focus of criticism is often on beneficial ownership in financial products.

The criticism emphasize that in sukuk, Shart'ah concept of ownership is violated and

consequence i n contrad ictin g maq a s i d-al- Shari' ah.t 
| |

Beneficial orvnership restricts the right of disposal of an asset. Is it complying rvith

Shart'ah?

The issue will be investigated by Fiqh analysis. By tatq)iffiqhittz oftransfeiLf moveable

property, it is observed that beneficial ownership is allowed in rahn.l13 On the other

hand, some llanafts allows it as bay' al wdd whereas, others don't allow it. There is a

difference of opinion on al-shurut al-toqyidiyyah,tta threedifferent viewsrl5 are observed.

The majority of fuqaha disapprov e al-sh)rut al-taqyicliyyafr on the ground that prophet

s

ro'Ibid.
lloAyub, 463; .Thorsten Beck,Asli Demirgiig-Kunt and Ouarda Merrouche, "lslamic vs.

Conventional Banking Business Model, Efficiency and Stability," (Paper, The World Bank Development

Research Group Finance and Private Sector Development Team, October 20 l0),3. Available at

http://wwwwds.worldbank.org/external/default/WDSContentServerAVDSP/IB/2010/10/18/000158349 _201
01018092550/Rendered/PDF/WPS5446.pdf. "Last accessed I 0 May, 20 I 6".

f 
"Al-Amine, Globql Sukfrk qnd Islqmic Securitizalion Alqrkel: Finonciql Engineering and

Producl Innovations,

"2lt is defined as a fiqh analysis of new transaction to check its permissibility in Islanr.

http://investment-and-finance.net/islamic-finance/Vtakyif-fiqhi.htnrl, "Last accessed 22 luly,20l6" .

"'Rahn is defined as to pledge a tangible property against debt; in case ofdcfault, the creditor has

right to recover the debt by selling the property. http://wwrv.islamic-banking.com/glossary_r.aspx, "Lasl
accessed 24July, 2016" .

ttaAl-shurut atlaqyidiyyafi means impositions such as restriction on ownership Ghani, Saleem and

Lahsana, 155-167 .
t"Mdlik'is and Ibn tamiyyah allows minor restrictions with a condition that it shouldn't be harmful

to buyer. On the other hand Ibn Shubrumah allows all forms of conditions on basis of hddith that "Muslims
are bound by their stipulations". Ibn Shubrumah view shouldn't be views in restricted terms but it should be

taken in issues of zaslaha only.lbid.
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(PBUH) disapprove sale with a condition and it is not in line with original repercussion

of contract of sale i.e.'muqtada al-aqd.

By taleyif/iqfti of transfer of immoveable property, it is found that the core theory

revolves around the possession (qabd).116 In moveable property, possession is efficient

when buyer takes goods by hand (i.e. tanawul bi al-yad in Jiqh) but in immoveable

property it is effective when he can access and use the assets, devoid of restrictions (i.e.

takhliyyah wa tamkin). Here in immovable property, the concept of a beneficial

ownership is observed in trust. Whereas, in Islamic finance it is recommended that it

should be observed by case to case in designing Islamic financial products i.e. by deeply

investigating every contract and issue.llT Therefore, the instant researclr will"locus deeply

on investigating the issue in line of Shari'ah.

Not only real sale but beneficial sale is also exercised in sukfik. [n asset-backed

sukukthere is real sale whereas in assdt-based sukukthere is a beneficial ownership.lls

IFSB expfain that in asset-backed st*uk, the sukuk holders have a right ol'recourse to the

asset in event of default and have to bear the losses in case of destrr.rction of the asset.

The legal ownership of the assets exists in asset-backed sukuk in which the originator has

no right of rccourse to asset.lle All of three conditions i.e. Profit and loss structurc, real

sale requirement and rcal ownership, are prevalent in asset-backed sukltk. Therefore,

"uPossession (qabd) is further classified into qabd haqiqi and qabd manwi. Nyazee, Oullines of
I sl amic Jurisprudence, 240.

l''Ghani, Saleem and Lahsana, 155-167.
l"Abdullah, "Legal and Beneficial Ownership," l-4.

"'shabana M. Hasan, "Asset- Backed & Asset-Based Sukilk: An Introduction" Inlernalional
Shari'ah'Research Academy (2013): l-4. Available at http://ifikr.isra.my/documents/10180/16168/isra-
bloomberg-oct-20 l3-fatua.pdf, "Last accessed I't May,20 1 6"

.*
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these are considered as Shori'ah complaint.l'0 Whet.us, high transaction costs, legal and

regulatory challenges, lack of suitable asset classes, lack of trained and skilled personnel

in structuring are some of the issues faced by financial institutions in asset-backed sukuk.

Nomura Sula* Ltd issued ijdrah sukuk for the period of 2 years, worth of USD

100 million involvingthe physical asset of two aircrafts. The case study shows that there

was transfer of real ownership of the asset to sukuk holders which renders it Shart'ah

compliant. On the other hand, sukuk issued in Pakistan lacked the transfer of ownership

to sukuk holders (details of case study will be explained in next chapter). Asset-backed

sukilk also attract little criticism upon it that there is no direct transfer of ownership to

investors but these are transferred indirectly as contrast to securitization. I-lere the assets

are considercd as the mere receivables (also known as debts) in SharT'ah principles. So,

there is mere trading in debts instead of assets which consequence in exploitatiorr of

asset. Here the recourse lies to SPV and its assets rather than originator. At this point, it is

recommended that measures should be taken to implement AAOIFI standard in real

sense.'2'

On the other hand, in asset-bas ed sukuk, the .sukuk holders have recourse to the

originator or to the issuer not asset and have no real ownbrship of asset. The dividend is

measured by the ratio'of investment rather than the ratio of profits attained. Hence asset-

based sukuk are replicating the conventional bonds on the above-mentioned grounds as

well as from the viewpoint of taxation in law. Still the investors do prel'er thb asset-based

sukuk for the reason that it is easy to understand the structure of asset-based sukuk.

''tbid.r2rKamali and Abdullah , ed. Islamic Finance: Issues in Sukik and Proposals for Refornt, 18

F.;

J
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Lastly; these are well-known to investors than asset-backed sukuk. Sharr'ah scholars

criticizes asset-based sukuk as there is no interest of sukuk holders in underlying asset,

restriction lies on disposal of asset and sukuk holders have no right to exercise due

diligence on the asset.l22 Scholars are of view that asset-based sukuk are in fact a

duplicate of conventional bond because rights of investor are not protected in it.l23

Moreover, the investors are getting the cash flowl2a instead of the asset which can

generate the cash flow. AAOIFI resolution in 2008 was against the asset-based sukuk.t2s

The transactiirn is not through underlying assets then the money which is generated here

is simply against money. Some issues are raised in relation to real sale vs. beneficial sale:

o A transaction in rvhich the asset tenned as "sold" remains intact with seller. Can it

&
be tenned as "sale"?

Whether the objective of sale is the transfer of ownership lrom buyer to seller?

If ownership is not transferred to buyer, can one claim with realisiic degree of

o If sale is not done in real then what is the rationale to come in this transaction in

the first step?126

The current study analyzes these issues in the light of juristic approaches. As discussed

above the Shar|'aft analysis depict that the sukuk holders should deal freely rvith the asset

including the right of disposal. Handn scholars and Ibn Tammiyyalr specifically

l22Hasan, l-4.
r23Kamali and Abdullah, 169.

'2ncash flow is incomings and outgoings of cash, representing the operating activities of an

organization. Available at, http://www.businessdictionary.com/definition/cash-flow.html,"Last acccssed l"
May,2016.

'"lbid., I l.
''uAbdullah, "Legal and Beneficial Ownership," l-4.
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mentioned the right to disposal in defining the ownership. So, sukttk should transfer all

the rights of ownership. Restricting the right of disposal doesn't comply witl"t Sharl'oh.

After criticism of Sheikh Taqi Usmani on ownership, AAOIFI held resolution in 2008 in

which it is recommended that all of the rights of ownership (including right to use and

sell) necessitate in sukuk to be transferred.l2T The documentations should also be

maintained and the manager shouldn't keep it as his own assets in harmony with Articles

(2) and (5lllz)of the AAOIFI Shart'ah Standard (17) on Investment suktlk.tzs

One of the objectives of Shart'ahl2e is the protection and preservation ol'

property. Islam recognizes all the rights attached to the ownership of property and adopts

all the means for prcservation of property.l3o All the crimes relating to property are

punishable under Shqri'ah such as theftl3l (Punishable with hadd).'32 Isla,n recognizes

the right of people to own property. The Property is enjoyed as a convenience of life. It

brings facility and ease (taysir). Property and its protection is one of the objectives

(maqdsid) of the Shart'ah. Applying the real rights of ownership on ijarah,sukuk, itis

illustrated that the ijdrah sukuk involves real sale of the asset rather than generating mere

fictitious right to get rents. Risk also transfers with ownership complying with hddith "al-

kharaj bi al- domdn". It is further explained that in case of any destruction the loss is

U

f 2Thttp://www.kantakji.com/medial7760lf173.pdfl "Last accessed l0 May 2016"

'"Articles (2) and (5lll2), Shari'ah Standard (17), AAOIFI.

'2'There are five objectives of Shori'ah: l) protection ofdeen 2) protection oflife 3) protection of
Nasl 4)Protection of Intellect 5) Protection of wealth See, Imran Ahsan Khan Nyazee, lslamic
Jurisprudence (Islamabad : International Institute of Islamic Thoughts and Islamic Research Instilute

Islamabad,2000), 195.

'"Abdullah, Lr3rProperty stolen without permission of other see, Nyazee, Outlines of Islamic Jurispmdence,

443.
r32Maulana Muhammad Ali, The Religion of Islam (USA: Ahmdiyaah Anjuman Ishaat Islam ,

2}ll), 524; Imran Ahsan Khan Nyazee, Outline of Islamic Jurispnrdence ( Islamabad : Advance Legal

Studies Institute, 2010), 443.
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t

equally divided in co-owners up to their share in ownership. If it is truly used by the

market players then the profit and loss ensure compliance with Shart'ah.t33

As in beneficial ownership, there is certain restriction including the right to sell

the asset to the third party. It has gravest implications to the buyer in case of bankruptcy

of originator. The buyer will have no recourse to asset in such case. Investor faces this

issue in asset-based sukilkunlike asset-backed sukuk.'34 Moreorer, it generates thc isst"tc

of liquidity. The buyer is unable to liquidate the assetr35 that makes the instrument less

tradable in market, hence lacking investor's confidence to invest in it. Global financial

crisis in which numbcr of sukilk defaulted gave evidence that number of people were not

aware of the fact that they were not the legal owners. In fact, they were beneficial owller.

Moreover, they couldn't differentiate between legal and beneficial ownership. Therel'ore,

investor's protection r"as vague. 
I 36

2.1 Musha' and Sharikat Al Milk 
.r

The ownership is further linked with co-ownership. Therefore, it is necessary to

understand the rules of co-ownership in light of sukilk. Modern scholars linked the

ordinary shares with the concept of musha ' (means undivided share in the joint property).

By analogy, they allowed the sale of shares in corporation because each co-owner is

stranger with respect of other; hence, they can sell their shares. In co-ownership eacll

owner is holding each and every particle of property jointly. The khalt or mixing ol'

4)

r33http://www.kantakji.comlmedia/77601fl73.pd| "Last accessed l0 May 2016"

'3oAbdullah, "Legal and Beneficial Ownership," 1- 4.
r35Ibid.
r36Kamali and Abdullah, 169.
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capital is prerequisite in every form of partnership. Moreover, all rights go back to 1'stl,

old way in sharikah al milkwhen partnership comes to an end or becomes .fasid.t37

Co-orvnership is categorized into aynt3\ and dayn.t3e The jurists agree with

respect to ayn but disagreement exists with respect to doyn. The proponent including

Hanafis permits dayn on the ground that gift is permitted in it whereas the opponents are

of view that there is metaphorical partnership because in reality, it is abandonment of

right to claim. The Hanafis view is preferred mostly.rao The only kind of this type ot

sharikah is khalt or where there is mixing of two ayns or two dayns. This mixing can

happen by the act of owner or by the act of others. If it is done by the act of other then it

cannot be revoked leading to mandatory co-ownership. The first case involves ownership

by choice (sharikoh al ikhtiyar) but later involves mandatory co-ownership (sharikah al

jabr). Following are the necessary conditions for co-ownership:

l. Each co-owner can only use and dispose of his own share. He is stranger witlr

respect of other co-owner and cannot use and dispose of the share ofl co-owner.

The only exception is house which can be used by both.

'"Imran Ahsan Khan Nyazee, Islamic Law of Business Organizalion Corporalions (lslanlabad:

The International Institute of Islamic Thought and Islamic Research Institute, 1998), 36.
t\8Ayn is defined as the corpus or substance of a thing. Hanafis renders it things measurable during

sale transaction. See, Ibid., lg2.Majallah elaborated the co-ownership of ayn as "the joint and exclusive

ownership of trvo or more persons resulting from one of the causes of ownership, like purchase, gift,

acceptance of a bequest, inheritance, or by the mixing (khalt) or their property in a ntanner that doesn't

accept distinction or separation." See, Ibid., 36.' t3sDs),n is dehned as receivabtes. The term doesn't apply on gard. See,Nyazee, 193. Majallah

elaborated the co ownership of dayn occur "when two or more persons are owed a debt attached to a

dhimmah (liability) of another person, and that has arisen from a single cause. This is common debt and is

held in co-o*n"rihip between them. If the cause is not common, the debt is not a co-ownership."See, Ibid.,

37.
'oolbid., 36.

L.iJ
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2. In case of khalt where the capital is mixed the co-owner cannot sell his own joint

share without the permission of other. If the share is not mingled properly then the

co-olvner can sell his own joint share without the permission of other.

The logic behind this condition is that ownership is undivided (musha ') and every co-

owner owns property in each and every particle. This opinion is held by Majallah

whereas modern scholars permit selling of such shares without partition.lal

3. The rules of wadrah (deposit) are applicable here in co-ownership.ra2 ln wadlah,

the one who is holding the trust property is liable only if the property is destroyed

by him by negligence.'43 The same rules will be applied here in co-ownership, if

one co-owner deposits the property to any third person without obtaining or

seeking the permission of co-owner then liability is borne in case of destruction ol'

property.

4. Joint receipt of revenue amounts to sharikat'_-al-milk in such revenue.

5. If someone has taken debt then the co-ownrir.un demand it jointly or severally.

6. Rules of sharikdral-milk are applicable to an aynif the debt is possessed by one

partncr. Moreover, period of debt cannot be postponed without the perrnission of

co-olvner.

In law, sharikot-al-m,ilkis referred as co-ownership. The Law doesn't categorize it under

partnership but clearly, difLrentiate in both of thern. From the point of view of Islarnic

law, the following distinction is drawn between co-ownership (sharikat-al-milk) and

partnership (s har ikot :al- aqd).

'o'lbid., 37.

'o'tbid., gs.
to3shahid Ashral Judicial Cuhure in Islam (New Delhi, India: Anmol Publication, 2006), 271 .

i- t,

U'

g,:
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When the property under sharikdt-al-milkis ascertained then the sharing of profit

is not necessary. On the other hand, the basic purpose of establishing partnership

is sharing of profits.

Al-Kasani says that there is consensus of ijmd on fact that the division of proceeds

will be according to ratio of shares in sharikat-al-milk but in sharikat-al-aqd

Hanafis and Hanbalijurists says that the division of revenue can be changed.

In general, every co-owner is stranger with respect to the share of other in

sharikiral-milkbut if they establish any contract of agency then they have to pay

wages for it rather than profits. On the other hand, partnership itself establishes

the contract of agency and necessitates the division of profits.

The co-owner can sell his share without the permission of other only if his share

is ascertained and apportioned but partnership always requires permission fi'orn

the other.laT

The rules of sharikfrt-al-milk are very germane to ufrderstand because on sharikat-al-milk

joint ownership is created which is relevant to sukuk.

2.2 Criticism on Corporation

According to Arab scholars, corporation'08 is formed under a contract or sharikah. lt is

criticized that at the time of sale of share they used the rules of co-owner that the co-

owner can sell their share without the permission of other if their share is ascertained.

ro'Nyazee, Islamic Law of Business Organization Corporations,39.
ra8Corporation is defined as a joint stock company where the liability of the members is different

from the company. In Pakistan the term of corporation is associated with the companies sponsored by state

through ordinances such as Companies Ordinance, 1984. See, Ibid., ll3. Guthman and Dougal defines

rorpo-13tion as "The formation of an association of persons into an autonomous legal unit with a distinct

legal personality that enables it to carry on business, own property and contract debts through its agents and

ofticeis". Guthman and Doughal, Corporate Financial Pollcy (New York: Prentice Hall.l952), 9'

2.

J.

4.

5.

Cr.
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They do not apply the rules of partnership. It is argued that there is no joint ownership in

capital of corporation. It is only owned by the legal person i.e. the corporation'

Modem scholars firstly rendered corporation as legal personlo'but later on overlooked

the rules oflegal personality and renders it contract of sharikah. In event ofsale ofshare,

they ignored the ruling of sharikoh and allowed it on ground of concept of musha'(co-

ownership). Allthis logic is capricious.rs0

2.3 Critical Analysis of Sukfrk

Despite gravest criticism on ownership in asset-based sukfik focusing on ijarah sukuk, the

sulcuk (particularly ijdrah sukilk) is further criticized on other vital issues which are

discussed below:

2.3.1 Guarantee in Sukilk

The issue arises when the guarantee is given by the originator against any shortfall.l5l

AAOIFI Shari'ah standard depicted that the third party guarantee is allowedrs2 but it

should be given without any consideration. Following issues arises in guarantee in rukilk

that are analyzed in dissertation:

p

o What if the guarantee is given by public unit for sake of encouragement of

investments in a country? Is it allowed?

raeThe word person communicates with the word mukallafbut mukallaf is used for human being.

An additional attribute personality (Shakhsiyah) is given by law. Here fictitious personality is given to the

corporation. See Further, Imran Ahsan khan Nyazee, Theories of Islamic Lav, chapter on legal capacity

and its defects.

"\yazee, Islamic Law of Business Organization Corporalions,40.
rsrMuhammad Al-Bashir Muhammad Al-Amine, *Sukilk Market: Innovation and

Islamic Economic Studies, Vol. 15, No. 2. (2008), 4.
f s2See, Clause 5lll8l7, Shari'ah Standards No.l7 on Investment Sukuk, and Clause

Standards No. 5 on Guarantees, AAOIFI.

Challenges",

716, Shari'ah
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o Whether guaranteeing the capital amounts to ribo?

There are two opinions by contemporary Muslim scholars on this issue:

l) The first group is of view that in sukuk al ijorah, suktTk al mudarabah and sukuk al

musharakaft, guarantee the principal amount paves the road to riba. As it is also

against the mudarabah contract where guaranteeing is prohibited by all schools ol'

thoughts.

o As for as guarantee by government is scrutinized, the group is of view that such

guaranteeing is impermissible because the property of government belongs to

community and is trust in hands of government. It shouldn't be open to financial

risks for some entities.

o Moreover, from practical point of view, benevolent guarantee by any individual

or entity is impossible because no one will give guarantee without any specific

interest or consideration. ls3

2) The other group argues that the guarantee by the third party is permissible. They

gave the following arguments in this regard:

o As Islamic law prescribes everything is permissible except prohibited. So,

guaranteeing by the third party is not prohibited in the text. Moreover, they argue

that as long as the third party possesses independent personality to contracting

party he can guarantee the capital. If this guarantee is from partner of mudarabalt

then it is not allowed.

Two global sukukmodels are practically observed in ascertaining tn. instant issue.

"' Al-Amine, "SukfikMarket: Innovation and Challenges", 5.

(+
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o Trust certificates issued by Solidarity Trust Services Limited (SPV) which is

wholly owned and subsidiary of IDB (originator here).

o Malaysia Global (SPV) wholly owned by Ministry of finance, Malaysia issued

sukuk al ijarah where the originator was the Government of Malaysia. (Here IDB

and government of Malaysia are guarantors).

Here the proponents argue that the in both of these cases SPV are autonomous legal

entities in terms of financial liability from guarantors. Therefore such guarantee by a third

party is permissible whereas the opponents stated that it is riba al-duyun on basis of

following arguments:

o By this guarantee the money which is invested in the trust certificate will be fully

redeemed on date of maturity.

o Moreover, the certificates holders are getting here fixed periodic returns regarding

trust certificates.

The proponents argue that all such transactions are interest based where the guarantee is

given by the issuer or any interested party and sukuk holders are getting fixed periodic

returns. In both of these cases the guarantors are not mere third parties and haven't given

the gratuitous guarantee but they have vested interests in issuance ofthese sukuk. From

the consequences of this guarantee the fund is collected for purchase of sukuk which

otherwise will not be achievable.l5a

f,\.rsfi

u

'tolbid., 6.
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2.3.2 Sale and Lease Back Structure

l. Shart'ah i)ompliance of Sale and Lease-back Arrangement: Is It Permissiblc?

Here the dissertation focuses on the vital issue i.e. sale and lease back arrangement. This

deal is evident in sukfrk al-ijdrah where the arrangement is made i.e. the customer is in

need of finances, he has ownership in asset, and therefore, he sells the asset. After sale'

the asset will be lease back to originator against rentals for usufruct of assets. Here the

issue is about the permissibility of this arrangement. The arrangement is permissible in

Islam only in cases of dire need but generally, this practice should be evaded. Moreover,

in major business and Islamic finance, there is restriction that they should not adopt it for

key approach of business. Besides, it is said thatthe Islamic banks can accommodate the

customer who wants to get free of riba and doesn't have any further substitute'

The ruling evidently depicts that sate and leaseback arrangement should be used

in exceptional cases which should conform to the Shart'ah rules. As discussed earlier sale

and lease back is allowed in dire need, can be used for investment in new assets as rvell

as converting the conventional instruments involving elements of riba into Islamic

financing. The sale agreement shoutd be made prior to lease agreement in such

transaction. It is recommended by some scholars that for avoidance of bay' al tnah the

lease assets can be sold back after some reasonable time in which the value of propefiy

has altered.lss

r55Ayub, 323.
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Ii. Salc by Lcssor

Lessor can sell the asset to any third party, in that case, the sale will be valid and the

ijaroh may carry on. It necessitates the ownership should be transferred, a mere right to

receive rentais is not allowed because in that case the money is sold for money. The new

lessor can fully exercise qll the rights attached to asset and has to bear the liability. It

ensures the secondary market on basis of iidrah.

The market risk is involved in ijarah sukfik i.e. price, maintenance of asset and

Takaful costs, ability of lessee to pay the rent etc. The risk is borne here by the lessor for

the reason that ownership requires it.

III. Destruction of Assets
t

In case of overall destruction of assets, the sukuk holders are bound to bear the'losses as

per share in the ownership of assets. Hence, ijdrah sukuk may generate a quasi-fixed

return since ihere might be default or some unexpected expenses that could not be

envisaged in advance. As such, the amount of rent given in the contractual relationship

represented by ijarah sukuk represents a maximum return subject to deduction on account

of unexpected expenscs. 
I s6

J"

As AAOIFI allowed sale and lease back

controversial issues will be determined:

sukuk al ijarah.tsT Here following

. It will be analyzed that whether such sale and leaseback amounts to bay

bay' al inah and bay' al- istighldl or not?

Dulbid., 325.

't'AAOIFI 2008 Resolution available at http://www.kantakji.comlmedia/77601f173.pdf, "Last

accessed l0 May 2016"



u
Whether it amounts to riba or not?

The opponents labeled it another form of bay' al- wafa, bay' al inah and bay' al'

istighlal.

2.3.3 Bay'al wafi

Bay'alwafiis defined as the seller sells the property with the condition to buy back the

property in case of payment.'s8 Here in ijarah sukilk, the seller is in need of cash, for caslt

he sell out his property and when he is able to returns the cash he will buyback the

property from the buyer. The asset is leased to the seller and the rent is collected as

installments ends into ownership giving effect similar to ijarah muntahiya bi al- tamleek

(in which lease contract ends into ownership) is analogous to bay'al wafi.tse 13a1,'q1

waJd is considered as a defective sale by Hanbalt, Malikts, early Shafis and HanaJis

jurists. They gave the rationale that in such sale legal modes are used as a cover-up to

indulge in forbidden practices in Shari'ah. Moreover, they argue that the apparent sale is

just like the loan and the use of property is interest (riba) collected over thc loan hence

prohibited. Incredibly this structure is again enforced in sukuk where money is generated

over the usufruct by leasing back the asset to the seller but the modern scholars allorved

it.

Lt
rg'

Generally in Islamic jurisprudence, there is no objection to selling the property to

rthe person from whom he has bought but it shouldn't be in single contract.l60 The reason

"'Al-Amine, "SukikMarket: Innovation and Challenges", 7.

"'Ibid.r@Mahmoud A. El -Gamal, Islamic Finance Law, Economics and Practice (New York:

Cambridge University Press, 2006), 74. Available

hnps://books.googte.com.pk/books?id:2ElRUvoVRxYC&printsec:frontcove#v=onepage&q&Ffalse,
"Last accessed I't June, 2016.
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is depicted in the hAdtth of the holy Prophet SAWW that prohibited joining two sales in

one contract.16l The separate contracts can be concluded in this regard. If it is in a single

sale can we call it valid sale? We cannot call it sale because absolute rights of ownership

are not transferred in original by restricting the right of sale.l62

International Islamic Fiqh Academy declared it Invalid by giving rationale that it

put limitation on absolute exercise of proprietary right as the owner cannot dispose of the

property as he has no right to sell and right to give property as gift but in actual he bound

to sell it to the first seller on face value. Therefore this transaction is parallel to loan

transaction. Here the first seller needs money he is borrower and the buyer is tlre lender

who gives money. The property is mortgage here to the lender from which he is getting

benefits. It is a recognized fact that any benefit drawn out of mortgage property is riba, ln

this transaction the second sale i.e. buyback of assets is in actual return of loan to

lender.l63

2.3.4 Bay' al- Istighldl

It is also known as exploitation salele and sale of usufruct. It is a sale in which the right

of redemption is created by the seller. The seller here takes the property on lease and uses

the proceeds.l6s Afte, paying the price he will get back the property' The opponents

consider that it is parallel to sale and lease back structu re in sukuk.t66

r6rMansoori, Islqmic Law of Conlracts and Business Transqctions, 10.
t62El -Camal , Islamic Finance Lqw, Economics andPraclice,T4
t63Dr. Muhammad Tahir Mansoori, "Use of Hiyal in Islamic Finance and

Legitimacy", T0-92.

'*Ibid.r6shttp://investment-and-finance.net/islamic-finance/b/bay-al-istighlal.html, "Last

June, 2016".
t6Al-Amine, "Sukfik Market: Innovation and Challenges", 7'

its SharT'ah

accessed, 20
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2.3.5 Bay' alTnah

Here sale and lease back is also viewed as a kind of bay' al lnaht61 in which two sales are

joined together: one is spot sale and other is deferred sale (that is with higher price). For

instance on spot sale was made on 800 Rs but later on pre-agreed price he will buy back

such as 700Rs. Here difference between two prices amounts to riba. The invalidity of

inoh is based on the following hadfthi

Hdtirh reported by Abu Hurairah

..Whoever makes two sales in one sale, then for him is the lesser value or it is ri6a"'168

Hdfith reported by Al-Awzai

"A time will come ovcr people when they will seek to permit riba through sate"l6e

On basis of these issues it is argued by opponents that such sale and leaseback

arrangemen tin sukilkis subterfuge or a trick to legalize riba.t70

2.3.6 Issue: Is Unilateral Promise to Purchase has binding Implications?

l. Wad or Purchase Undertaking in Sukfrk

As discussed that AAIOFI2008 resolution mandated real sale and transfer of all rights in

ownership, pre AAOIFI period depicts that some issuer relied on wad but pre AAOIFI

period depicted some decline in it but still some issuers never observed AAOIFI

'u'Ibid.
'utAbu 'Isa Muhammad ibn 'Isa at-Tirmidhi, Sunqn at-Tirmidhi, ed, Hafiz Abtt Tahir Zubair

(Riyadh: Maktaba Dar-us-Salam,2OO7) Vol. 3, hdd-rth No. 1232.Two sales in one are prohibited in number

of iatun.Abu Dewiid, Sunan, Kitdb at-Buyil', Bab fi man b6a bay'atayni fi bay'atih, No.3461. Yo1.3,274.
f6eMuhammad Nasir-ud-DIn al-Aibani, Ghoya Tul al Marqmi Fi Takhrei Ahadith al llalol va al

Harem,3'd ed (Bairut: Al Maktab al Islami, 1985), hadlth No. l3' 25.

'7oAl-Amine, "Suh7kMarket: Innovation and Challenges", 8'
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recommendations. It demonstrates the mind set of people that they do pref'er asset-based

sulcuk.lTl Purchase undertaking is an irrevocable promise in the contract to buy to assets

from SPV at maturity. It is normally on par value which is, in fact, guaranteeing the

returns of principal replicating conventional bonds. When any asset is buy back at par

value then the risk associated with asset is not actually borne by the buyer i.e. the risk of

loss to the capital. Therefore, it secures the capital against the risk.l'2 The legal

presumption with suktik is that there can be no guarantee that capital will be returned to

investors. Instead, they have a right to the real value of the sukttk assets, regardless of

whether their value exceeds that of their face value or not. Modern day sukuk, however,

guarantee by indirect means sukilk holders principal.

The practice of Issuer granting such purchase undertaking has been heavily

criticized by the scholars and perhaps the most notable one is by Taqi Usmani.lTs He

criticized that it is not allowed to buy assets at par value but can be allowed at market

value or money agreed at time of re purchase. The justification for the ruling of

"unlawful" with regard to the binding promise by one of the partners to purchase the

assets of the partnership at face value is that this is the same as a capital guarantee, which

is unlarvful.lTa AAOIFI stated in 2008 that repurchase can be on market value. This rule

was made to eliminate the element of "price fixing".l7s

The institutions having Islamic windows for operation of Islamic finance (here for

transacting in sukuk) have mindset of bond market. They do not want to bear risk

"'Ibid., l2-13.
t7'lbid.,20.
rT3Ellias,Haron and Mohammed, "Shari'ah issues in Sukilk," 8.
rTausmani, *Sukfik and their Contemporary Applications," 15.
f TsEllias,Haron and Mohammed,"shari'ah issues in Sukuk," 8.



associated with sukuk due to inflation, liabilities and profit making. The institutions l'ear

that due to inflation the price of asset may devalue. For securing themselves from such

risk they avoid to have Shari'oh compliance in it. Management of liabilities concerning

clients as well as profit making is another leading factor for avoidance of risk by them. In

asset-based sukfik originator wants to raise funds irrespective of delivering ownership of

assets in sukuk. Legal ownership remains with originator whereas beneficial ownership

remains with SPV on behalf of sukfikholders'r76

By applying Islamic normative theory of profit it is determined that the risk is the

vital element of profit making and not bearing risk amounts to interest. In interest, money

is given somebody as the loan for a time period where returns are guarantecd. The fixed

amount is enjoyed here by exploiting the labor of others. It is observed in asset-based

sukukthe investorwants to secure money, fixed returns and no risk in assets. All of these

elements are crucial component of conventional bonds. These sukilk are not functioning

at the market level of Islamic institutions but by the institutions having mindset of

conventional banks.l77 Usmani criticism also highlighted that transactions involving lack

of transfer of ownership, fixed returns based on percentage of capital instead of profits

and capital guarantying are characteristics of bonds.l78 If these are found in any lorrn of

sukukthen there is no difference between bond and sukilk rather than nomenclature'

It is criticized in sovereign ijarah sukilk that in Islamic banking the intention of

government to create SPV is to ensure buy back arrangement only' The governmcnt

usually sells the rentable assets by unilateral promise to buy back the assets on maturity if

''uIbid.,
'7'lbid.,t"Ibid.,

15.

t7.
18.
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the SPV requests. Here it is critically scrutinized that SPV is established by the

govemment, therefore entirely dependent on the government or can be named as

..dummy" wopks solely for govemment. Therefore, SPV is under an obligation to exercise

the right to sell the assets back to government on par value even the market price is poles

apart to par value. In this way, the unilateral promise has the binding implicatiorrs in

practice.lTe This matter is clearly depicted in WAPDA sukfik where unilateral promise

has the binding implications open to Shari'ah criticism'180

prof. Dr. Sayyid Tahir also objected on the first step in iiarah sukilk i.e. tlre

creation of SPV. It is criticized that the SPV and originator are not two autonomorts

people as required by Shon'ah. The initial step is void ab initio and doesn't reqr'rire

supplementary steps. Here the creation of an SPV merely for the purpose of the lease and

buy back of asset is suspicious.lsrThe difference is merely the dilference irt

nomenclature i.e. the markup with rentals. For instance, on repurchase of any asset

makeup is taken but here sale and repurchase agreement is made and the ''rentals" al'c

received which is, in fact, a markup. Therefore it resembles with the prohibited tricks

mentioned in Holy Qur'6n al- A'rdf 162 - 166.182 So, what is need of SPV here? A well-

organized structure can be designed to execute unilateral promise without an SPV' '83 Itor

Instance, government has issued rentable monotonous asset such as useless barren land

on inflated price by linking it to benchmarking. The government should execute binding

unilateral promise to buy it back on specified date. On maturity price of asset in market

,rrsalman Syed Ali, ..lstamic Capital Ivlarket Products, Developments and Challenges"' 52-53.
l8\srar, 45-46.
,t,JIBM Discussion Forum, "Liquidity Management Product of SBP"' Jottrnal of lslamic Business

andManagemenlVol.5No.2,(2015),181-194'Availableat
frttp:l/jibm.orgsiles/default/files/files/discussion%o20forum,pdf, "Last accessed 20'h April 2016"'

't'Hily Qur'6n al- A' r6f 162 - 166; JIBM Discussion Forum' I 8 I - I 94'
,t,Syed ili, ,'Islamic Capital Market Products, Developments and Challenges", 52-53'
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will be less than the face value because it is mundane asset. Here it will be money put

optionl8a for the investors to sell it back on face value. In this way, financial needs of

government will be fulfilled devoid of issuing any useful assetlss but for teal SharT'ah

compliance, the given example is not reliable. The new model of sukuk, will discuss in

the last chapter of dissertation will try to cope with the issues.

Another controversial issue is if the assets will buy back on market value, whether

secondary market exists in sovereign sukul{? Most of the sovereign sukuk issued include

unilateral promise to buy the sukukat market value. Sovereign sukilk usually issue assets

of public good, therefore their market value doesn't exist and who will ascertain its lair

market value is ambiguous.ls6

2.3.7 Pricingof Sukfrk

As benchmarking became common in Islamic finance, though it is permissible but for

determination of returns it is not correct to rely upon benchmarking. ln iiarah sukuk, it is

required that the rentals should be received on basis of underlying asset but practically it

is generated by linking to benchmarking irrespective of nature of property, jurisdiction

and market value. Hence it is criticized that return is reflecting not the underlying asset

but prevailing interest rate. For Instance: If there are two properties (i.e. asset). Both of

them are cornpletely different from each other in respect of nature, use, jurisdiction and

market value of property. What is required here? Here the returns or the rentals will be

different of both properties but here in sukfik same return will be paid because of

,toFor a put option, when the strike price is above the market price of the underlying asset"

Available at httpT/www.investopedia.com/terms/i/inthemoney.asp#ixzz4CjtpBePb , "Last accessed. 26

June, 2016".' rtssyed Ali, "lslamic Capitat Market Products, Developments and Challenges,"53

'tulbid.
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benchmarking i.e. to prevailing interest rate. Hence, such practice is objectionable frorn

SharT' ahpoint of view.l 87

From the commerce point of view, benchmarking holds numerous issues. Firstly,

profits are guaranteed here in a sense that even before ascertainment of profits fixed

amount is ensured. Secondly, the profits are confirmed even before actually incurred.

Thirdly, the amount of profit depend something other than actual profits. Lastly, here the

capital is also assured. All of these elements are depicted in conventional lending. Sukfik

murabahawhich is issued by buyer assures that he will pay the deferred price of the sold

item. It is depicted that in sukilk murdbaha,the benchmark rate is implied in markup. The

formula to determine the markup is similar to that of interest in conventional lendirrg.

Consequently, the price of the asset in murdbaha is on same footing to that of loarr.

There are two risks arise in Islamic financing i: e interest risk and floating ratels8

risk. It is argued that the benchmarking determines only profits not interest rate but they

ignored various issues i. e. amount is determined even before profit incurred, amount is

determined not as a share of profit but on basis of share in capital which is similar to

lending and the originator assures capital and profit. The distribution of profit should be

on basis on actual profit incurred.

The aforesaid mentioned activity neglects the principle of risk sharing. Here when

the profits is guaranteed then the loss sharing will not be even possible. The assurancc of

"7Ibid.,ttfloating rate is same as variable rate. It is an exchange rate for a currency, which can vary

according to riarket demand, and is not fixed by the government' Available at.

http://wiv.businessdictionary.coidefinitiorVfloating-rate.html, "Last accessed 20'h Septernber, 2016"'

\s
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pre determined profits and capital guarantee in sukfik is linked with debt like instrument.

It therefore hardly comes as a surprise that income and capital guarantees expose

originators to the risk that commonly faces lenders: the risk of default. From

macroeconomics point of view, the benchmarking amounts to price fixing which is

injustice (zulm) in Shari'ah. Price fixing causes hardship and eliminates competition in

market. Therefore it is illegal in various jurisdictions including Pakistan.r8e

I.Is Floating rate permissiblein Sukak?

From benchrharking a critical issue is raised regarding floating rate of rent in iiarah

sukuk. As most of the rjarah sukilk issued intemationally as well as nationally, most

preferably here focus is in Pakistan is linked to benchmarking in which underlying rent in

sukilk is linked to floating rate of KIBOR For Instance, Motorway and WAPDA sukuk.

Whether it is allowed to benchmark the rentals to the floating rate of LIBOR or KIBOR?

Is it permissible in Sharr'ah? ls ijdrah contract allows it? The instant issue rcquires

jurisprudential analysis.

ln ijarah contract, the rent can be floating or variable.le0 In floating iiarah (for

avoidance of injustice and disputes in long term lease) it is suggested to use a well-known

benchmark in which upper limit should be used for elimination of gharar in order to

avoid market fluctuations.'el In sukfik, it is criticized to link the rentals in iiarah with the

floating rate of benchmarking to an interest based index. Usmani criticized by rendering

lE,Abdul Karim Abdullah, "Use of Interest Rate Benchmarks For Determining Profits on Islamic

sula7k", Economic, Finance, zakal & Awqaf. l'4. Available at,

http://www.iais.org.my/e/index.php/dirasat-sp-18621301 l8/economic-finance-zakat-awqaf/item/ 153-use-

of-lnterest-rate-benchmarks-for-determining-profits-on-islamic-sukuk.html. "Last accessed. l6 J une.

2016".
rsMuhammad Taqi Usmani , An lntroduction to Islantic Finance (Karachi, Pakistan: Idaratul

Ma'arit 1998), 168.
rer http://www.financialistam .corn/iidrah.html, "Last accessed, 26 June, 2016".
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this practiceto ribd.te2 He criticized that it is an excessive interest. It is recommended by

the Sharl'ah scholars to develop alternative Islamic benchmarking to overcome

estimation and pricing procedure. The new benchmark should not rely on interest. le3ln

order to overcome the riba issue, government sukuk may possibly be analyzed through

macroeconomic signs and corporate sukfrk could be analyzed based on the company

performance indicators. IMF survey depicted that internationally there are US$ l4 billion

tj arah sukfik issues. 
lea

2.3.8 Sukafr Rating

It is criticized that the rating in sukuk is done by accessing purchase undertaking and

guarantee of company issuing sukuk which is controversial issues in Shart'ah.les More

clearly investigating the rating in sukuk it is explicitly viewed that all the international

organizations are following these strategies to rate an instrument. Moody's rate the sukuk

on basis of income generated from underlying asset, whereas in asset-based sukukitcan

also be based on the purchase undertaking in sukuk.le6 Taqi Usmani also raised the issue

in his paper and criticized that the International credit rating companies don't

differentiate between halat and horam. They don't verify the transfer of ownerslrip to

investors but only come across to guarantee and fixed profit in rating an instrument. I-le

gave rationale that these agencies are doing so because they build up in interest based

atmosphere. Therefore they cannot access the instrument quality rather they focused on

guarantee and fixed profits. On the other hand, Islamic economic system requires profit

re2safari, Ariffand Mohamad, 86- 87.
re3http://academlib.com/7838/economics/ijdrahleasing, "Last accessed.26 June,20 16".

''osafa.i, Ariff and Mohamad, 86-87.

'ttAl-Amine, 
*SukfrkMarket: Innovation and Challenges". 15.

r%Essia Ries Ahmed, Md. Aminul Islam and Tariq Tawfeeq Yousif Alabdullah, "lslamic Srrkuk:

Pricing Mechanism and Rating," Journal of Asian ScientiJic Research 4: ll (2014),640-648.
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and loss sharing involving risk in transactions which can never be rationalized by these

conventional agencies. Usmanialso supports to get free of these agencies.le'

2.3.9 Tanazul and Ibra in Sukilk

Despite the above-mentioned criticism on sukfik, there are some other issues which are

heavily criticized by the scholars. Among the key concerns on practice of tanazul in

equity-based structure such as musharakaft is that one or some of the partners waive

certain rights up -front in favor of other partners for something that is yet to be knorvn

and to be realized in the future. Shari'ah scholars declared it against essence of contract i'

e. Al kharaj bi al-daman. Sheikh Taqi Usmani opined that any condition which leads to

interruption in sharing of profit will be void. A binding promise to purchase the assets at

face value is irnlawful because it is same as a capital guarantee, which is unlawful. This is

in line with the AAOIFI Shari'ah Standard which states:

It is unlawful for the conditions of partnership or for the basis of profit

distribution to include any text or condition that leads to the possibility that the

sharing of profits will be intemrpted. If this happens, the partnership will be

. .198
volo

The main issue is that whether the stipulation of ibra clause is in Sharr'ah compliance

offered in the event of early settlement? The issue rebate may exist in nurabaha sukilk,

istisnd sukuk where sukuk is redeemed before its maturity date on event of default or

upon early settlement. OIC Islamic Fiqh Academy in its resolution no. 641217 resolves

that a rebate bn a debt for early payment, whether it is requested by the creditor or the

'n'Al-Amine, Globql Sukilk and Islamic Securitization Market, 129-130'

''tAAOIFI, 2008, Sharl'ah Standard No 12, 208.
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debtor is legal and is not a kind of ribd, the Academy asserts that there should be no prior

agreement between the contracting parties and the deal should involve only two parties

i.e., the sellerand buyer.lee

2.3.10 Maqdsid al SharT'ah

Maulana Taqi Usmani key concern was that sukfrk are in violation of maqasid al

Shari'ah. He clearly said that:

If we consider the matter from the perspectives of the higher objectives of

Islamic law or the objectives of Islamic economics, then sukuk in which are to be

found nearby allof the characteristics of conventionalbonds are inimical in every

way to these purposes and objectives. The whole objective for which ribd was

prohibited is the equitable distribution among partners of revenues from

commercial ancl industrial enterprise. The mechanisms used in sukilk today,

however, strike at the foundations of these objectives and render the sukuk

exactly the same as conventional bonds in terms of their economic results2oo

2.3.11 Similarities with Bonds

ln sukfrk al-ijarah, the cash is actually given against the cash by having a sale and

leaseback arrangement along with temporary ownership in it. SPV is merely createcl to

facilitate the buyback and leasing principle whereas, the control remains with the

originator. In the whole arrangement the returns are replicating the conventional bonds on

the basis of principle of borrowing and lending. Bonds are prohibited because it has

,,The Council of the Islamic Fiqh Academy,l42; Muhammad al Bashir Muhammad al Amine"

Istisnd' (Mandqcturing Contract) in Islamic Banking and Finance, (Kuala Lumpur: A'S' Noordeen' 2006)'

I 14.
2mUsmani, *sukiik and Their Contemporary Applications", l3'

V
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elements that render it un Islamic. The sukuk here resemble bonds due to following

features:

In bonds, the bond holder doesn't have an ownership but they are in actual an

interest bearing papers.2o' Similarly it is examinedin sukukal-iiarah that the real rights

of ownership are missing. A mere piece of paper is given to the sukuk holders

consequence in right to get returns by making sale and lease arrangement.

Moreover, the income generated has no link with the productivity of underlying

assets is a vital characteristic of bond. The scrutiny of sukilk shows that the same exists in

it (fixed or variable returns sukuk). Sukilk holders get the retums written in contract

irrespective of actual profit and loss.202

In the light of above research, it is therefore concluded that the existing model of

sulatk is fabricated in a manner that is not Sharl'aft-compliant. The practical application

of sukfikis similar to conventional bonds. Moreover, itis a hilah to legalize ribd. Hence,

only giving it notion of Islamic cover cannot render it Islamic. The application of sukuk

in pakistan will further uncover the real picture of sukfik. The law of sukuk and Shart'ah

analysis of sukfik issued in Pakistan will discuss in next chapter.

2otusmani, *Sukilk and Their Contemporary Applications", 6'
2o2Mohammad Nejatullah Siddiqi, 'ilslamic Banking and Finance in Theory and Practice: A

Survey of State of the Art", Islamic Economic Studies Vol. l3:No. 2 (2006), l-48.
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Chapter 3

LAW OF SUKOK IN PAKISTAN

3.1 Historical Development

Pakistani law does not define the word sukfik, though the sukuk has been issued officially

since 2005..The nerv regulations drafted in 2015 and named as "lssue of Sukuk

Regulations ,2015- adopted the definition of sukuk as defined by AAoIFL

AAOIFI Shari'ah standards (No.3,8.9 and 13)201 are adopted in Pakistan as a

mandatory requirement with some clarifications and amendments.2o4 Besides, Shart'ah

accounting standards are used as a basis of the national accounting standard.20s tt has

adopted Shari'ah standard no l7 on "lnvestment Sukuk"206 in 2012, including AAOIFI

resolution 2008 subject to annexed amendments.2oT It has prescribed that from timc to

time new regulatory requirement will also become part of it. Fr"rrthermore, noncompliance

will invoke penal provisions under Banking Companies Ordinance 1962.208

The previously issued sukuk, in the absence of any obvious regulation or law were

classified as redeemable capital because its definition was not available in the books of'

law in Pakistan. They were nor debentures, bonds, equity capital neither receivables. lrl

2o3standard No.3 is regarding default in payment by a debtor, No.8 is rcgarding murabaha to

purchase orderer, No. 9 is aboui iiarah & ijdrah munlahia biltamleek and No. l3 is about mucldruba. See,

bircular No.2, annex l, IBD SBP available at http://www.sbp.org.pk/ibd/2010/Cl-Appendix.pdl "l-ast

accessed l0 May 2016".

'*See, Circular No.2, annex l, IBD SBP available at http://www.sbp.org.pUibd/2010/Cl-

Appendix.pdf "Last accessed l0 May 2016".
205http://aaoifi.com/adoption-of-aaoifi-standards/?lang:en, "Last accessed l0 May 20 16"
26http://www.sbp.org.pk/ibd/2013/C3.htm,http://www.islamicfinance.de/?q=node/5428,

http://www.reuters.com/article/islamic-fin ance-sukik-idusI.6N0FNoLN20l307l7,http://www. finance-

news.lu/pakistan-adopts-aaoifi-standards-for-investment-Sukiik, "Last accessed l0 May 20 16".
-'o'See, 

http://wmv.sbp.org.pk/ibd/2013/C3-Annex-A.pdf, "Last accessed l0 May 20 16".
2oESee, Banking Companies Ordinance 1962; http://www.sbp.org.pk/ibd/20 l3lC3.htm, "Last

accessed l0 May 20 I 6"
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fact, these sukukwere issued under section 120 of company ordinance 1984 as l'Fc.2oe

By considering the sukukas a redeemable capital , the sukuk were issued by circulating

and publishing the prospectus under section 57 of Companies Ordinance, I 984.

3.2 Regulatory Authorities

Sukfrk are the significant instrument of Islamic capital market. It needs regulatory bodies;

there are two regulatory authorities in Pakistan to regulate the Islamic capital market.

State Bank of Pakistan

SECP

The state bank is actively performing the functions to make rules and regulations to

regulate Islamic capital market.2lo It has promoted the Islamic banking by making

encouraging policies.2ll As GOP has issued ijdrah sukilk in past therefore state bank has

formulated the rules through circular no l3 in 2008 named as "GOP ljdrah ^llrtlrlc Rules

2008-.2t2 The rationale behind making rules only for ijarah sukuk is that it is most

popular sukuk among all over the Muslim world.2l3 However, the instant dissertation

specifically focuses on the recently issued "lssue of Sukt7kRegulations, 201 5".

The government has established SECP through Securities and Exchange Commission

of Pakistan Act, 1997 for legal and regulatory purpose in the field of corporate

'o'sibhatullah Ahsan "Su/n7lr and Its Regulatory Framework in Pakistan" (lslamabad: August 27,
2008), 42. Available at,
http://www.alhudacibe.com/images/Presentations%20onYo20lslamic%o20Bankingo/o2lando/o20Finance/Sukfi
HSuknl{/o20Regulations%o20in%20Pakistano/o2|by%o20Sabghatullah%20,ppt. "Last accessed l0 May
2016".

2r%ttp://www.sbp.org.pk/lframe/index2.asp, "Last accessed I 0 May 20 I 6" .

'"Afuq Khan,"Sukilk the way Forward" Dawn, September I I 2007, Islamic Banking.
21 2http://www.sbp.org.pk/fscd/2008/Annex-A-C 

l 3.pdf, "Last accessed l 0 May 20 1 6" .
213Afaq Khan, "&r/rr7& the way Forrvard" Dawn, September 1l 2007, Islamic Banking,

l.

2.
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governance.''o SECP regulates public limited, private limited and nonbanking companies

etc. In the past, as there was no law, the sukuk doesn't fall in the ambit of SECP. The

arrangements for issuance of sukuk were made privately through pre- IPO and IPO. For

pre-lPO, there are generally no regulatory requirements as it is made by sponsors but for

IpO which is done through general public necessitates regulatory requirements. SECP

participated only by giving guidelines when the issuance of sukuk was through the

governmental involvement.2 
I s

3.3 Sukfrk Issued in Pakistan

pakistan issued sovcreign ijdrah sukuk domestically as well as internationally. It

officially joined the sukuk market in 2005 by issuing sovereign ijarah sukilk

internationally i.e. Motorway sukfik.lt became popular due to its geographical position

so, it attracted the investors from Islamic as well as conventional sector. Since 2005

seventy-four (7g sukukhas been issued valued of Rs 620billion.The domestic sovereign

rjdrah sukukwere issued since 2008, till 2014 fourteen (14) sukuk have been issued of Rs

501 billion. The success of these sukuk raised the government expectations to raise the

funds through Islamic capital market.216

The ijdrah sukuk were issued by WAPDA for a period of 7 years. The detail of

WAPDA sukilkwill be discussed in the later section to analyze its Shari'ah compliance'

Similarly, NI{A (National Highway Authority/ issued iidrah sukilk in 2005 worth of US

2raRasul Bakhsh Rais and Asif Saeed, Regulalory Impacl Assessmenl of SECP's Corporate

Governance Code in Pakistan (Lahore: Lahore University of Management Sciences, 2005)' 6'
-- -' '-'ilq,fuq 

Khan, "&r/rrl<ihe way Forward" Dawn, September ll 2007,lslamic Banking'
,,.irnpl,lirf* .netlijarah-Su/rril<+o-help-sovereigns-io-generate-funds/, "Last accessed l0 July

2016*.
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$600 million'over M-2 Motorway.2lT Sitara chemical Industries issued TFC's based on

profit and toss sharing value of RS 510 million for period of five years.''8 Similarly Al

Zaminlease II issued sukukworth of 275 million for 5 years on P & L sharing.2rn The

mushdrakoh sukfrk were issued by the MLCF (Maple Leaf Cement Factory Ltd) and

SSGC (Sui Southern Gas Company Ltd) in 2008.Whereas, the sukuk based on the

diminishing musharakalz were issued by EBPL (EDEN Builders Pvt. Ltd) and PEL (Pak

Elektron Limited) respectively.

ln 2014, first listed sukuk were issued by the K-electric Limited value of Rs 6

billion. The listing enhanced the investors' confidencein sukfrk market and provided the

liquidity to the sukuk holders. It also enhanced the economic development of the country.

Till20l4,78 private placed sukilkhas been issued as depicted in SECP report 2014 out of

which 32 has been entirely redeemed. On 26 November 2014, Pakistan has issued the

International sukfrk (based on ijarah sukuk) for tenor of five years to raise US $l

billion.220 These are known as the international sukuk because of subscription of thern in

the intemational market.35% subscription approaching from Europe,32Yo lrom middle

east,21Yofrom North America and20o/o from Asia. It is expected that these international

sukfrkwill boost the economy of Pakistan.22' On January 31 2014, GOP iiarah sukukhas

'''shahida Nazar, 63-64.

'''Ibid., 64.
,t'http:i/w*w.alhudacibe.com/images/PresentationsTo20on%20lslamic%20Bankingo/o}}andYo2}Fi

nancelsukilklco,rporate1o20sukill{/o20lssuance%20by%20Muhamm ad%o20Ari9/o20.pdf, "Last accessed l0

July 2016".' zzo56u1.,baz Rana, "Pakistan Raises $tb Through Sukuk Bonds," The Express Tribune.2T

November, 2014, 2. http://Tribune.Com.Pk/Story 1798044/Pakistan-Raises- I b-Through-Sukuk-Bondsr'

"Last accessed, 176 July, 2016-.
22rhttps://www.Sukuk.Com/Sukuk-New-Profile/The-Second-Pakistan-lnternational-Sukuk-Co-

Ltd-3327l,"List accessed, I7'h July, 20I6".
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been started at KSE.222 The Shart'afr compliance of GOP ijaroh sukuk rvill be analyzed in

later section.

3.4 Formulation of "Issue of Sukak Regulations,20l5"

The sukuk market is a viable option to raise funds and is the important sector of the

capital market. A number of issues in sukuk were observed by different companies. At the

end of 2014,the need of the hour was to draft sukuk regulations because a well-regulated

sukuk market can accomplish the purpose of development of capital market' Therelore

after deep evaluation, the sukuk regulations were drafted as "lssue of Sukuk Regulations,

20l5".These regulations were examined by the committee established by Shart'ah

advisory board.

3.5 Critical Analysis of "Issue oI Sukak Regulations, 2015"

SECP made the regulations named as "lssue of Sukuk Regulations,20l5" under powers

conferred by section 506A223 and I 2022a of Companies Ordinance, 1984.22s Besides

222http:llwwysecp.gov.pk/annualreport/2014/AnnualReport-20 l4.pdl "l,ast accessed 20 April

2016".

"'15064. "Power to make regulations
(l) The Commission may, by notification in the official Gazetle, tnake such

regulations as may be necessary to carry out the purposes of thisOrdinance:
provided that the power to make regulations conferred by this section shall be subject to the

condition of previous publication and before making any regulations the drafl thereof shall be published in

the manner considered most appropriate by the Commission for eliciting public opinion thereon within a

period ofnot less than fourteen days from the date ofpublication
(2) Any regulation madsunder sub-section jt; ,uy provide that a contravention thereofl shall be

punishabie witlia fiie which may extend to five hundred thousand rupees and, where the contravention is a

iontinuing one, with a further fine which may extend to ten thousand rupees for every day-after the first

during wh-ich such contravention continues." See, Section 506,{ of Companies Ordinance. I984.
- zze 

1120...Issue ofsecurities and redeemable capital not based on interest

(l)[A company may by public offer or], upon terms and conditions contained in an agreement in

writing, issui to on. or1no." rrliart"a banks, financial institutions or such other persons as are spectficd

for the"purpose by the Federal Govemment by notification in the official Gazette, either severally, jointly or

through thlir syndicate, any instrument in ihe nature of redeemable capital in any or,several forms in

consiieration of uny fundj, moneys or accommodations received or to be received by the company,
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section 120, there was no other mechanism for structuring and issuance of 'sukuk

pakistan.226 The sukfik were issued as a redeemable capital under section 120

Companies Ordinance 1984.227 Therefore, the necessity was to issue these regulatiotls.

The definit ion of suku,t is adopted in it as it is given in Shart'ah standard of AAOIFI.228

The issuer (one who can issue the sukuk) which may be a company, SPV22e or

body corporate may issue sukz,t under section 120 of Companies Ordinance, 1984 but

subject to terms and conditions in these regulations and has to require the approvals frorn

regulatory authorities where required by regulations.230 The regulations necessitate

certain conditions for issuance of sukuk Moreover, it has disclosure and rcporting

whether in cash or in specie or against any promise, guarantee, undertaking or indemnity issued to or in

favour ofor for the benefit ofthe company.]
(2) In particular and without prejudice to the generality ofthe forgoing provisions, the agreenrenl

referred to in rrb-r."tion (l) for redeemable capital may provide for, adopt or include, in addition to others,

all or any of thc following matters, namely:--
(a) mode and blis of repayment by the company of the amount invested in redeemable capital

within a certain period of time;
(b) anangement for sharing ofprofit and loss;

i"j 
"r"ution 

of a special r"t.rre called the "participation reserv€s by the company in the lnanner

provided in the agreement for the issue of participatory redeemable capital in which all providers of such

capital shall parti;ipate for interim and final adjustment on the maturity date in accordance with the ternrs

and conditions of such agreements ; and
(d) in case of iet loss on participatory redeemable capital on the date of maturity, the right of

holders to convert the outstanding, balanceofsuch capital or part thereofas provided in the agreement into

ordinary shares ofthe company at the break-up price calculated in the prescribed manner.

(3) Thc terms and'.onditionr for the issue of instruments or certificates of redeemable capital and

the rights oftheir holders shall not be challenged or questioned by

the company or any of its shareholders as repugnant to any provision of this Ordinance or any

other law or the-memorundu, or articles or any resolution of the general meeting or directors of the

company or any other document.' 
(4) The provision of this Ordinance [.....] relating to the creation, issue, increase or decrease of the

capital shalinotapplytotheredeemablecapital.],"See,Section l20of CompaniesOrdinance' 1984

"tSee, Companies ordinance, I984.
226http://www.brecorder.com/pakistan/business-a-econom y1222505-secp-approved-SlrtrT/r-

regulations-20l5.html, "Last accessed 10 June 2016.*

http://www.chambersandpartners.com/guide/practiceguides/locatio nl2701824212374-200, "Last

accessed l0 June 2016."
22Thttp..llredmoneyevents.com/main/framework/assets/20 I 5/conferenceguides/lssuer.pd f. "Last

accessed l0 June 2016."
228See Further , Shari'ah Standard 17, AAOIFI; Section I (q),"lssue of Sukik Regulations, 2015".

"'SpV is here defined as a public limited company or a body corporate registered rvith

commission (SECP) under Asset Backed Securitization Rules, 1999.
23oSection 3, "Issue of Sukilk Regulations,2015"'
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requirement for issuance of sukuk Furthermore, it also entails disciplinary provisions lor

breach of regulations.23 
I

To the extent that the conditions are considered, it requires the issuer rating

shouldn't be less than (BBB-) and the instrument rating slrouldn't be lower than BBB

assigned by .Credit Rating Company.232 Credit rating is usually done in alphabetical

letters such as AAA, BBB, and BBB- etc. It proposed to give investors an estimation of

the relative lcvel of credit risk of a bond or a company or government as a whole. 'Ihese

symbols are variously defined by the different credit rating agencies.233 SBP rate BtlB-

when the credit risk is low, PACRA also rate an instrument (BBB-) when credit risk is

low. JCR-VIS credit rating Company gives BBB- when the protection factors are

adequate.23a

pACRA has developed specific rating methodologies for each business segment

falling under the PACRA's rating universe. Rating methodologies are developed to

incorporate varying risk factors of different economic sectors. While ratings are not

calculative in nature, these methodologies form the basis of risk analysis conducted at

pACRA that help rating committee to reach at the final rating opinion. These

methodologies cover material risk factors, both qualitative and quantitative, affecting the

profile of thc rates in general. Specific issues are usually discussed in individual rating

reports. PACRA's rating committee reviews the criteria and rating methodologies to keep

23rSee, "Issue of Sukik Regulations, 2015",
232Section 4 (a), "Issue of Sukilk Regulations,20l5"'

"'1;;;'/i*;.r""!orlinuettor/ale-rts/ib-creditratings.pdf, "Last accessed 20th Septembe r,20'16" .

".ilp7r;;.sUjrig.pVpublications/c-6ting/index.htm, "Last accessed l3th July, 2016"'
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up the dynamism of analytical process at all points in time."t Fot Instance, for a

corporate rating, it does both qualitative and quantitative analysis. For qualitative

analysis, it looks at the industry risk, operating environment, market position,

management, corporate governance and accounting policies. For quantitative analysis, it

evaluates the cash flow measures of eaming, earnings and cash flow, analyzes the capital

structure, financial flexibility, project risk evaluation, coverage and profitability ratios.

Subsequently, it rates the company. The rating includes long term and short term rating.

In long-term iating, AAA denotes highest credit rating which shows the company has the

lowest expectation of credit risk. Similarly, AA, A, BBB, BB, B, CCC, CC, C rating is

given to the companies after assessment. In shortterm rating Al+, Al, and A2 etc is

given after assessment.236

It is appreciated here that credit rating is a sound provision hold condition for

sukukissuance but from Shari'ah point of view, it is criticized that mostly sukfik rating is

done through accessing purchase undertaking and guarantee given which are

controversial issues. PACRA also rate the company after close scrutiny of performance in

contracts involved23T whereby it is observed that all the sukuk issued in Pakistan has an

agreement of purchase undertaking. Therefore, the rating is appreciated as long as it

complies with principles of Islam. The regulations require that where security is required

by investment agent the issuer has to arrange it.238 It is also valued that lor depository

system the regulation requires an approval of Depository Company to ensure that sukuk

235http://www.pacra.com.pk/pages/rating-matrix/rating-methodologies.php, "Last accessed 20'h

September, 2016".

"6http://www.pacra.com.pk/pages/rating_matrix/methodology/CorporateTo20Rating%20Methodol
oey.pdf, "Last accessed 20'n September, 2016".

237http:/iwww.pacra.com.pk/pages/rating_matrix/methodology/CorporateTo20Rating%20Methodol

ogy.pdl "Last accessed l3 JulY".
23sSection 4 (b), "Issue of Sukfik Regulations,20l5".
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as appropriate security.23e Moreover, all the listed sukuk in stock exchange shall only be

issued in book-entry form which ensures a record or documentation for issuance ol'

, -r 240
suKuK.

The Shari'ai provisions for issuance of sukilk are appreciated as the regulations

require the principal business must be all the time in accordance with Shart'ah.zat Hete

the words ,,all the time" means the tenure for which the sukilk is issued. All the steps

involved in such issuance must hold Shari'ah compliance, no stage should contradict

Shari'ahprinciples but the issue arises here. It is in actual a vague clause and can be

differently interpreted by the lawyers, judges and jurists. Its scope should be defined by

including all the issues such as tonazul, bay' al waJd , bay' al rnah, bay' al i'stighlal, sale

and lease back structure, floating rate in ijdrah suleuk etc. They should be highlighted in

Y 
the reeulations. Another question arises that will these provisions be properly ensttred in

future or is mere a nominal provision to attract investors onty? It will be clearly depicted

in future contracts ofissuance of sukuk'

The regulations requires that the name of sukuk should be based on the structure

on which such sulaTk are based2a2 and the issuer shall maintain the sukuk proceeds to be

used as mentioned in offering document.2a3 In addition, it also necessitates the

appointment of investment agent2aa and Sha*'aft advisor.2as The appointment of Shart'ah

23eSection 4 (c), "Issue of Sukfrk Regulations' 2015"'
2aosection 4 (2), "Issue of SukikRegulations, 2015"'
2arsection 4 (4), "lssue of Sula1kRegulations,20I5"'
2a2Section 4 (3), "Issue of SutrTlr Regulations, 20 I 5"'
2a3Section 4 (5), "Issue ofSu&r7t Regulations, 2015" '
244,.Investment d;;i; rn"un, u finincial institution appointed by the issuer through execution of

investment agency ugr""rirnt who shall be responsible to faiilitate issue and sale of SukrTk under these

Regulations and to safeguard interest ofthe holdirs of Sukfill',Section 2 (c) of"lssue of Sukfik Regulations'

201 5".
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advisor2a6 is appreciated here because he will scrutiny the structure of sukilk, invigilate all

the steps involved and will give the Shart'ah pronouncement in the issuance of sttkuk.zal

The IOSCO,s also suggested the name and role of Shart'ah advisor should be part of

regulatory law.2a8 Moreover, it is in line with the AAOIFI 2008 recommendations which

require that Shart'aft supervisory board should consider the implementation of sukuk al

every stage rather than merely issuing/afwd's on the formatio n of sukfik'2ae

The instant regulations render mandatory the auditing of sukuk to verify sharr'ah

compliance on an annual basis. In auditing, the features and all lhe sharr'ah reqttircments

of sukukneed to be checked. Such audit report shall be made part of an annual financial

report of the.issuer.2s0 Such Sftari'ah compliance was suggested by IOSCO's 
"vhich 

is

followed here by making part of instant regulations'251

Generally, no swap is allowed after issuan ce of suku(t2 but the question arises

here regarding the convertible or exchangeable sukuk into ordinary shares' Tlie

regulations approved the conversion of sukuk into ordinary shares with the discretion of

investors and such ordinary shares are listed on the stock exchange when sukilk u'ere

zarusharl'ah Advisor" means a Shari'alt Scholar who is:(i) Shart'ah advisor of any lslamic

banking institution uppoin*i*liffi;p'"*'"1*:!l* P::fT"":'"t1:::(13,i'tr :f:#[,''[::?ilil,jii #ffi;"#'i;;;r";;; ,o.puny having rakafur windows registered with the Commission; or

(iii) member of the Shari'alr Board oitt. Stut.-6unk of Pakistan; or (iv; associated with the Accounting

and Auditing Organizatioiof tt . trtaric pinunciaiinrtitutions on its Shariah Standard Board, Section 2 (k)

of "Issue of SuknkRegulations, 2015"'
2a6For appoint*.niof'Sl-i'a& advisor See, Section 5 of "lssue-o-f Srrkri& Regulations, 20 15"'

2o,htrp://www.b;;;;;;.t;r/pakistan/business-a-econom y1222505-secp-approved-SrrkrTk-

reeulations-20l5.html, "Last accessed l0 June 2016'"I"Bur4rrvrwylffi.uruunygovemmentlu*r"ri.*.org/Articles/vol0 
7 -217 

.2.493'von%20werlhof'pdf'

"Last accessed l0 June 2016."*"'*-r;;inpy/***.[.r,t"kji.com/media/7760lf173.pdfl 
"Last 1.-..._t:.d 

l0 May 20l6"

"oSr! pu.ttt.t, Section 13, "Issue of SukfikRegulations' ?9lli ^25'http://www.albanygovemmentlawrevie*.o.!lntti"tt slY ol07 -217 '2'493'von%o2}Werlhof'pdi

"Last accessed l0 June 2016."
252Section 4 (6), "lssue of Sukfrk Regulations' 2015"'
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issued.2s3 Here the issue is that shares are entirely a different security than sukiik cven

though some. scholars has allowed investment in shares but still there is debate or

controversy that it is not allowed to invest in shares.25a

These regulations will grab huge funds by investors who are looking to invest tn

Shari'ah compliant instruments and punitive sections of the regulations will grant

investors protection.2ss As the regulations necessitates the disclosure to the sukuk holders,

the documents and the Shari'aft pronouncements shall furnish to the sukuk holders and

also render it publically available on the website for investor guidance.2s6 The disctosure

and reporting requirements as necessitated by the regulations are valued and appreciated

here for the prosperity of sukilk in Pakistan.2sT These disclosure requirements mirror

IOSCO's principles of the disclosure.2ss As capital market plays a major role in economic

\
prosperity of.a country and Islamic capital market is backbone of it.2se The disciplinary

provisions260 for regulations of sukilk will capture the market and ensures investors

protections.

253Section 4 (7), "lssue of Sukilk Regulations, 2015"'
2ssee Further, faqi Usmani, An litroduction lo Islamic Finance (The Netherlands: Brill' 1998)'

t42.
2s5http://www.brecorder.com/pakistan/business-a-economy/222505-secp-approved-Suftr7k-

regulations-2OI5.html, "Last accessed I0 June 2016'"
256Section 10, "Issue of SukfrkRegulations, 20I5"'

",foi-iit"iorure and reporting iequirements see further, Section 8 and 9 of "lssue of Sukuk

Regulations, 2015".---e--'-,\ttp:4wwrr.albanygovernmentlawreview.org/ArticlesNol0T-217.2.493'vono/o2}Werlhof.pdf,

"Last accessed l0 June 2016."
25ehttp://www.brecorder.com/pakistan/business-a-economyl222505-secp-approved-Srr&l'rk-

reeulations-2OI5.html, "Last accessed I0 June 2016.*- 26op0r Discipiinary proceedings see, Chapter IV of "lssue of Sukfik Regulations, 201 5"'
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3.5.1 Lacuna in "Issue of Sukfrk Regulations,20l5"

Although the formation of regulations is a great step by GOP and it will boost

economic growth in Islamic capital market nationally as well as internationally

critical analysis of regulations highlights several issues to ponder upon:

The ownership issue is unaddressed, although the regulations require Sharr'ah

approval of issued sukuk from the Shart'ah scholar but will they allow mere the

beneficial ownership as evident in past issued sukuk or the transfer of real

ownership in sukfrk al iidrah? The AAOIFI recommendations regarding

ownership which requires the transfer of real ownership in sukuk should be

highlighted here in the regulations,

The issue of benchmarking is still unaddressed in the regutations' There should be

some Islamic benchmarking for an issuance of sukuk as recommended by various

scholars.

The rules of co-ownership are unaddressed in the regulations as the sukuk are the

certificates of undivided shares in ownership or usufruct of an asset' The Sharr'ah

rulings regarding co-ownership should be part of regulatory law'

The convertible sukfikis another controversiat matter here as discussed above'

Another vital issue here is that these regulations are not applicable on the sukilk

issued by any company or sPV setup for this purpose by the GoP (federal and

provincial govemment) under any other law.26l These are only applicable on the

sukukissued by any company or SPV "to general pubtic, or a section of public or

to the existing security holders of the issuing company or to the qualified

'u'section I (4) , "Issue of SukfrkRegulations, 2015"

the

but

l.

2.

J.

4.

5.
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institutional buyers."26' If the applicability of tlrese regulations is not on the sukuk

issued by the government under any other law then where is the transparency,

disclosure, disciplinary provisions and Shan'aft compliance in that case? Who

will keep check on such transactions? Most importantly, why the government is

not made a mandatory part of these regulations? The leading sukuk issued

previously were by GOP such as Motorway sukfik and others. The statistics shows

that the largest numbers of sukfrk were issued by the government sector

worldwide.'u' So, where is the law for it? The provision of these regulations is

explicitly excluding the government. If it is excluding the government out of

purview then there should be some other rules and regulations to govenr it'

Therefore, it is a loophole in the "lssue of Sukilk Regulations,2Ol5" tlrat should

be given serious consideration.

3.5.2 Post Regulations Issued Sukfrk

KE has issued sukfikafter formulation of sakfrk regulations. These sukilk are based on tlre

diminishing musharakalr worth of Rs 22,000 million for a period of seven years' These

will be redeemed quarterly in 20 equivalent payments after end of two years grace period

from date of issuance. The profit rate has linked with floating rate of KIBOR' KE has

obtained fatdwd in the issuance of sukuk as well as appointed sharr'ah advisor for

consultation as required by the current regulations'264

262Section I (3) , "Issue of Sukilk Regulations, 2015"'
263McMillen, 172.,*i". fr.tfr.r, http'//***.ke.com.pk/pdflSu&r7ft-ul-shirkah/Prospectus'pdl "Last accessed l0

June 2016."

!r

8l



.tsr

After a profound analysis of law of sukuk in Pakistan and the critical evaluation of

recent sukuk regulations, it necessitates the scrutiny of Shart'ah compliance of issuance

of sukuk in Pakistan. The Shari'oft analysis of WAPDA and GOP sukuk will mirror a real

picture of sukuk.

3.6 Case Study

3.6.1 WAPDA Sukfrk

WApDA issued sukuk through SpV of Rs 80 billion with the aim of mobilizing l'unds,

strengthen its position and promotion of Islamic financial instruments.'6' Moteouer, the

purpose of this project was to improve the capacity of Mangla dam.266 SPV (WAPDA

first sukukcompany) purchased l0 hydrel power turbines from wAPDA in this rcgard'

SpV holds the assets till maturity as a trustee on behalf of sukuk holders. As far as

ownership is considered an undivided beneficial ownership on turbines exists here'SPV

leased back the assets to WAPDA for the period of 7 years.267 It mobilizes funds by

issuing sukukal-ijarahof worth 80 billion PKR payments is on KIBOR plus 35 BPs ol'

purchase consideration. Here rentals are received in this regard. After 7 years of lease, the

WApDA will fulfill its unilateral promise and buy back the assets from thc sukuk holders

at market price. The instant model was approved by SBP as Shart'ah comptiant'268

The parties involved in WAPDA sukukwere:

265http://www.alhudacibe.com/images/PresentationsTo20on%o20lslamic%o20Bankingo/o}}ando/o20Fi

nancelsukilkl* apdao/o20sukfil9/o20ino/o20Pakistan.pdf, "Last accessed- 10- May, 2016"'
*http,/iprr.h"c.gov.pk;/chapters/714S-4.pdf,.,Lastaccessed l0May,20l6".
*r,ttl,uni ihur7-wna Is Wrong Wirh'lslamic Economics?: Analyzing The Present State qnd

Future Analysrs.358.
268lsrar, 45-46.
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Issuer: WAPDA Second Sukiik Company limited (SPV; wholly owned by WAPDA and

established for the aim of sukilt issuance).

Lessor: WAPDA Second SukilkCompany (acted as an SPV, leases the assets on behalflof

sukfrk holders).

Lessee: WAPDA

Sukfikholders: A group of financial institutions selected by lead Arrangers.

Structure: Trust Certifi cates (Sukuk)

Asset: l0 Mangla Dam hydrel power generation units

I. Steps

l) WApDA established SPV for the sake of raising funds up to 80 billion rupees.

2) SPV purchased of an asset (turbines) from WAPDA'

3) SPV acts as trustee over assets on behalfof sukuk holders.

4) SPV leased the assets to WAPDA for 7 years under an iiarah agreement'

5) Variable element of rents is determined with decided benchmarks given to the

sukukholders.26e

6) At maturity, the assets were sold back to WAPDA at market price.

II. Issues to be Determined

a) Whether beneficial ownership of sulaik holders exists in WAPDA Sukilk?

b) Whether Right of disposal is granted to Sukuk holders?

26lvluhammad Israr, 39.
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zthe model is made by uriter of this dissertation on basis of available facts and figures.



c) Is there any compliance with AAOIFI Shari'oh standard with respect to

ownership?

d) Is there any Purchase undertaking(wa d) in original contract?

e) Is liquidity there?

f) Whether legality of variable rent with KIBOR is justified?

g) Whether sukilkmay be guaranteed?

h) Whether lessor has borne major expenses of leased property?

i) Is there any violation of Al kharaj bi al-daman?

j) Is there bay' al wofi?

k) Is it a real transaction or merely circumvention of facts (hilah) ol mobilizing

funds?

l) Is there any compliance with maqdsid al Shari'ah?

m) Whether the sukilk regulations of 2015 provide a comprehensive tool to regulate

such sukuk, without causing SharT'ah compliance risk?

III. Critical Analysis

The analysis highlights a few controversies:

WAPDA sukuk gave a picture of beneficial ownership with restrictions on the right of'

disposal. Thus, there is no real ownership transferred here to the sukuk holders. SPV acts

as trustee ov6r an asset and leases back the asset to WAPDA. Here the question arises,

when ownership is not transferred to the sukilk holders then can it be considered as a real

sale? Actually, it is not a real sale. So, it is in violation of AAOIFI Shart'ah standard

which requires that all of the rights of ownership (including the right to use and sell)
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s:
necessitate.in.sukukto be transferred. The documentations should also be maintained and

the manager shouldn't hold it as his own assets.2Tl

As discussed earlier there is no real sale then this whole arrangement is merely a

hilah to legalize conventional bonds.272 The documentation of agreement of WAPDA

Sukuk depicts that in the original contract WAPDA agrees to execute purchase

undertaking.2'3 Here purchase undertaking is simply guarantying the capital as well as, it

puts a clear restriction on disposing of the underlying assets by the sukuk holders.

Guaranteeing the capital means here the instant financial transaction is based on riba.27a

The sukuk holders cannot sell it in the market freely; he is bound here to sell it to the

originator on maturity which involves a serious liquidity issue'

The iukuk holders have no recourse to underlying assets in case of default

because ownership is not transferred here2Ts but the documentbtion further highlights that

MCB and GOP gave unconditional and irrevocable guarantee foi return and ensure

principle amount. It is argued by some of the scholars that the property of the government

belongs to community and is trust in hands of the government. It shouidn't be opei to

financial risks lor some entities."6 The guarantee by the GOP is a controversial issrre

discussed in the previous chapter.

In WAPDA sukilk,there are some other notorious features in it such as: the major

maintenance of the leased property is carried out by the lessee that means that the risk is

"'Articles (2) and (5/l/2) , Sharr'ah Standard No.l7, AAOIFI.

'T2ldea.Inferred, Sweder van Wijnbergen and Sajjad Zaheer, "Sukfik Defaultsl

Resolution in Islamic Finance," (Paper, Duisenberg school of finance and Tinbergen Institute,

School of Economics, University of Amsterdam, July 2013),9.

On Distress
Amsterdam

"oldealnferred, Dusuki and Mokhtar, 22.
2'5sai3ad zaheer, ll.
2'uAl-Amine, "Sukfrk Market: Innovation and Challenges"



s
not borne by the sukilkholders.277 As the rulings in ijarah contract requires that the lessor

is liable to borne majoq maintenance of the property on the glound that risk lies with the

ownership. The lessee, is liable to bear day to day minor; expenses2Ts but here, the

SharT'ahrulings have been violated. Moreover, it is observed in WAPD A sukukthat as in

the event of dissolution of ijarah,the lessee is bound to re-purchase the property though

the leased property has destroyed. It proves that the risk is borne by the lessee here

instead of lessor.2Te By analysis, it is evident that it is truly a violation of "Al kharaj bi al-

damdn". 
t

On the other hand, the returns on the principal are guaranteed by concluding

binding promise by the issuer to repurchase the asset at p'ar value. This attribute in

WAPDA sukilkis analJgous to conventional bonds.280

Anoth.er objectlonable feature is bay' al wa/d; criticized by the Shart'ah

scholars.28r In this strLcture, there is bay' al wafa which is prohibited and declared

invalid by the International Islamic Fiqh Academy. It is depicted that the government has

given the undertaking to take the assets on maturity at par lvalue which is in fact, an

arrangement of bay' a| wa/d. The amount drawn from these transactions is ribc7.282 ls

another issue scrutinyof the legality of lease back and periodic returns? It is scrutinized

below:

277Mansoori, "lJse of Hiyal in Islamic Finance and its Shart'ai Legitimacy", TO-92.
278Mansoori, Islamic Law of Contracts and Business Transactions,234.
2h4ansoori, "lJse of Hiyal in Islamic Finance andits Shari'afi Legitimacy",TO-92.

"oIbid..
26rSyed Ati, "Islamic Capital Market Products, Developments and Challenges," 52-53.
282Mansoori, "lJse of Hiyal in Istamic Finance and itS Siari'ahLegitimacy," 70-92.
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The returns in WAPDA sukilk is determined on 6 month KIBOR plus 35 basis

points. The price has no connection with the actual underlying'ability, risk of loss, returns

and profits. For Instance, if the rate offered by the WAPDA is more than the actttal

activity or actual retums of WAPDA then who is going to bear the price?283 Tll.

documentation provides that the GOP is the guarantor2sa which means that the

government is liable to pay in that case. That exceeded amount is negative groMh for

WAPDA.

In the wider perspective, it is fatal to the economy of the country because the

government is bearing,the "negative value addition". It also leads to misallocation of

resources because sometimes loss is covered by taxing WAPDA consumers or taxpayers.

Although, it is allowe d for sukukholders to get floating returns but here it is fatal for the

economy because there is the element of misallocation of resources as discussed above.

This system is overall resulting in irregularity. The investors are investing in these types

of sukfrk because they are getting specified returns from which they are satisfied. On the

other hand, the firms who are in need of funds are offering handsome returns to investors

though they are not generating it from the underlying asset. Deeply criticizing here, it is

I

to be said that the role*of the underlying asset is nothing but a "dummy" is introduced

here for rendering it Shart'ah compliant.28s There is explicit guaranteeing the returns to

sukuk holders.286

qr

"'salman Syed Ali, ed. Islamic Capital Market Producls, Regulalions & Development,

Proceedings of International Conference (Saudi Arabia; Islamic Research & Training Institute, 2008),76'
28aIsrar, 46.
285syed Ali, Islamic Capilal Marl@t Producls, Regulalions & Developntenl, Proceedings of

I nternational C onfere nce, 7 6.
286http://prr.hec.gov.pk/Chapters/714S-4.pdf, "Last accessed l0 May,2016".
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Now let suppose another situation that if the WAPD,{ is generating more than 6

months KIBOR plus 35 basis points from underlying assets. Aren't the sukuk holdcrs

here are liable to get more if they are sharing commerce risk, on the basis of their share in

the capital? The answer is yes they are liable to get returns on the basis of their share in

the capital. Here in case of ijdrah retums in WAPDA sukuk, the sukuk holder will get

previously agreed price and the surplus will. go in hands of shareholders which in

consequence raise GDF and GNP. Atthis juncture, the point to ponder is that the right of

investor is infringed because he is not getting the equitable share.

The price (returns) in the sukfik should be based on the actual activity of
.l

underlying assets o. urluul returns of the firms but at present it is based on fixed income

in the market. Fixed returns result in misallocation of resourc'es and fatal to the national

economy.287 In practice, the sukuk holders have recourse to the cash flow instead of the

revenue generating out of assets. Some scholars render the KIBOR rate used here in

WAPDA sukfikto riba.288

I

To thc extent of compliance with maqasid al-Shari'ah, it is clear that the purpose

of WAPDA sukuk is only to enter into ijdrah agreement, without this aspect the whole

arrangement resembling conventional bonds. The documentation of WAPDA sukuk

further lay down that the compliance will be made with all SBP/SECP/ GOP

regufations.28e Moreover, the structure should comply with rulings of Shart'ah and

&

28'Syed Ali, Islamic Capital Marl<et Products, Regulations & Developmenl,

I nte r nat i onal C onfere nce, 7 7 .
288http://www.bashaoorpakistan.com/articles/pakistan-islamic-banking-hypocrisy/,

22May,2016"
2Eelsrar, 44,

Proceeding.s of

"Last accessed



requires approval for this regard.2s Here it is clear that the Sharlah rulings regarding

and other issues are not followed. The recent regulations "Issue of Suk[k

Regulations, 2015"2et is just a regulatory law, it is not highlighting the basic Sharl'ah

issues, hence a cover up to legalize conventional bonds.

3.6.2 GOP Ijdrah Sukfrk: Shan-oh Compliance

GOP Sukuk was issued by the GOP during last some years. These sukfik were issued by

the GOP under Public Debt Act, 1944 worth of Rs 100,000 for the period of 3 years. No

certificares were issued to the suhTk holders; it was only on the books of state ba*.2e2

These sukfik were issued to the Islamic Banking Institutions (IBI) with the underlying

contract of ijarah. The IBIs were the suhTk holders.2e3 The procedure of issuance of

suhik is through the auction where uniform based system is followed in which every

single one of the bids is accepted by the government and the same rate of profit is agreed

to them. The payment in these sukt1k is linked to floating rate of benchmark which is paid

semi-annually.2%

Government of Pakistan

tsIs (Suh*Holder)

Figure 3.2 G'OP,Sr.frfr&

*rbid,4s.
Dtsee, Issue of .92h7[ Regulations, 2015.
Phtrylwww.sbp.org.plcldmmd/GuidelineJSa,trit.pdf,*Last accessed 9e July 2016-.

''JIBM,18r-t%.smp*fwww.$p.org.pkldmmd/GuidelineJSz&zt pd{"Last accessed 96 July 2Ol 6' .
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The income tax is deducted herc under existing law i.e. Incbme Tax Ordinance, 2001

whereas, tax is not deducted at source in sukfik.

I. Investment Process

The prerequisite to have the investment in GOP sukukis to open IPS account with banks

or dealers. Through banks, the investor will buy the sukuk from the secondary market .As

these sukuft holders are redeemable at maturity but till that date can be traded in

secondary market. The international investors can also invest by opening SCRA with the

dealers in Pak rupee. Afterward, the same procedure will be followed.2es

II. Ownership in GOP Sukfrk

The Shart'alr issues are considered in GOP ijdrah sukfik which was scrutinized in

WAPDA sukilk. Firstly, the real ownership does not pass here to the sukuk holders. The

beneficial ownership exists here whereby the right to dispose of the asset is restricted.

Therefore, AAOIFI recommendations with respect to the real transfer of ownership don't

comply in GOP sukuk.

III. Liquidity

Secondly, the liquidity of these sukuk is only limited up to the date of maturity of sukfik

as the GOP will buy it back on maturity. It is discussed in the previous chapter that buy

back arrangement is un-lslamic.

IV. Rentalt 
,

2e'http://www.sbp.org.pk/dmmd/Guidelineslsukuk.pdf,"Last accessed 9'h July 20 16"
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Thirdly, the rentals through ijdrah received are linked to benchmark and returns are not

subjected to the productivity of underlying asset is the violation of al kharaj bi al-daman'

Hence, it resembles bonds. These sukfrk are the stratagem to legalize riba.

Y Sukfik in Disguise

Lastly, the GOP ijarah sukilk is not only confined to these issues but it is sukuk in

disguise. It is like two sides of a picture, one seems Islamic whereas other un-lslamic that

will be depicted in the given research.

The rulings for the ijdrah sukuk required that it can be traded in the secondary market at

the market piice.2e6 Till the maturity date the existing sukuk cannot be renewed and new

sukfikcannot be issued.2eT The issue lies in the GOP sukilk was that in practice there was

little trading in secondary markets. In order to regulate the liquidity of bank, the

practitioners gave the way out in this regard.

YI. Way Out in GOP Sukilk

In this GOP ijdrah sukuk, a way out was suggested to Shari'ah board of SBP under

which sukilkwould be sold to the SBP before maturity for the period of one year on the

credit basis. It will be done in such a way that seller bank would add one year T-bills

related rate to face vatue. The rentals received in that time period. For thjs step, they have

obtained/atdwa that they can sell ijdrah suknk on the credit basis (Bai Mujjal) for one

year.ze\

According to this procedure, there are two pivotal issues:

2*51214, Sharl 'ah Standard No. 17, AAOIFI.

"'JIBM,181-194.2"Ibid.



Purchase of sukilk on credit basis

Sale of GOP sukfrk

In the above-mentioned step of purchasing sukfrk from the IBI is the first issue. Under

which the liquidity is moped by SBP a few days earlier than maturity on one year mark-

up basis. Another issue is the sale of GOP suknk (T- Bills) in the market. It is then

purchased by the interest-based banks. It is observed that the sukuk continues to exist on

the termination of the lease; the underlying cause also ceases to exist. Therefore, the right

to get the return is no more there. Hence the same cannot be sold on the credit basis to the

Islamic banks.2ee

W

l)

2)

'v

trs nG
Figure 3.3

trs;[ariltuEe?
ShorT'ah Compliance of GOP sukilk

2eIbid.

93



!t,

Yll. Shart'aft Issues in Bay Muaiial of Sukak

l) SBP in their circular hasn't mentioned any particular course of action for the

bidding and pricing for that purpose. It is verbally explained that it is credit sale

on mutually agreed price between SPB and IBI.

2) As far as the sale of GOP sukuk is considered, it may or may not be financial

tawarruq.lt is claimed that the tawaruug is allowed by the IBD Circular no 2 of

2008.300 No SharT'aft clarification is given regarding certainty of the subject

matter of sale, pricing of sukuk by adding one year retum, the maturity of sukilk

and the termination of lease.

Ylll. Shart'ah Appraisal of GOP Sukfik

On the basis of following reasons the product is not Sftari'ah complaint neither in

spirit nor in letter:

a) The ruling for sale or exchange of aayan (exchange of goods) is diflerent

from the rulings for sale and exchan ge of athmar (money exchange).101

For money exchange, the rulings are:

For homogeneous exchange, the exchange should be on spot and equality. For

heterogeneous exchange, there should be non equality and spot exchange.3O2 On

the basis of this ground, the instant product is not Islamic.

ifr-tp'

I

iL?

b) Another ruling for trade or sale contract is

fully disclosed and precisely determined.303

3mSee, Circular no2 (2008), IBD. t
3o'JlBM, l8l-194.
3o2ManSoori, Islamic Law of Contracls qnd Business Transactions,42.

that the subiect matter should be
I
t

t
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In the Instant case, the ijdrah contract ceases to exist on maturity date may be one or two

days after the deal, Therefore the sale before the maturity on the basis of bay muajjal for

the period of one year is challenging in Islamic law.

c) The subject matter of the ijdrah sukuk characterizes that the assets were

bought from the GOP through Special purpose vehicle and then taken on lease

from the GOP till 3l Dec, 20l5.For Instance, on the date of maturity: the

subject matter will convert into receivable and the asset will be sold back to

GOP.

d) At maturity, the asset of ijarah sukuk should be redeemed and cannot be sold

before and after maturity date because these are the receivable and the holder

has to get cash.

l. Shart'ah rulings prohibited the trading of receivabte or the debt instruments.3oa

AAOIFI resolution in 2008 also highlighted that sukuk which are tradable must

not ch.aracterize any debt or receivable and must be dealt under AAOIFI Sharr'ah

Standard (21) on Financial Papers.3os By considering the point raised by AAOIFI,

it is comprehensible that the rationale is the real ownership. The sukfik holders

shouldn't be in the row of creditors.306 The sukilk are receivable, thereforb thcse

are not tradable after maturity. In the instant case of GOP sukuk, it is obviorrs tlrat

at maturity the lease will be terminated results in no right to obtain rentals.

Accordingly, it doesn't have any right to add the rentals for the duration

subsequently.

il-

;ta

rrr I

!e

I

l
I

I
'I

'o'Ibid., 42.
3nAl-Zuhayh's, 79.
3osSee, Shari'ai Standard No. 2l on Financial Papers, AAOIFI.
36http://www.kantakji.comlmedialTT60lf'l73.pdl "Last accessed l0 May 2016"
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f)

Sale of debt is only allowed in an exception that is hawalah.3l7 In the instant

case, the rent is charged expressly by knowing that the time period of lease is

terminated and without any ownership of the assets.

By considering above-mentioned instances it is exppsed that the Islamic banks

are selling the asset before maturity on credit basid and getting the rentals for

thi specified time period even after maturity and termination of the lease.

Here the sale before maturity cannot be considered as a valid sale if rentals of

the credit period are added to the credit price.

IX. Rationale of Non-,Sftarr'aft Compliance of GOP Suktilr in Spirit

Hadfth

tintl,
+J3 i

"l}

e i.rdb J'OrJ-.116-+i ..5;:= lt(4J j Jt lslLcll\. j!) ": p!- -e4 Jc ,iilJ*

"The Prophets saying, "Actions are by Intentions".308 There:is"agreement amongst the

Muslims on tfre greatness of this Hadtth.'31e

o In Islam, the contracts require fulfilling the purpose of objectives of Shorr'ctft. 'fhe

purpose should not be against the fundamental principles of Islamic law. Here the

objective is against the Islamic law. The underlying purpose is to continue eaming

on liquidity even after the expiry of ijdrah and rnaturity of sukilk. Hence it is riba.

to'HawAlah is defined as the assignment of debt from the liability of original debtor to the liability
of another person. Mansoori, Islamic Law of Contracts and Business Transaclions,316: Al-Zuhayll's, 80.

'otDr. Muhammad Muhsin Khan, The Translation of lhe Meanings of Sahih Al-Bukhdri (Riyadh-

Saudi Arabia: Darussalam, 1997), Vol l, hadTth No. l, 45.
3@https://alchishti.wordpress.com/2006/02120lactions-are-judged-by-intentions-imam-nawawis-

arbain-l/, "Last accessed 20 April, 2016."
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It is not Shari'ah-compliant because there is roll over mtrdbaha3'0 in it. Roll over

murabaha is not allowed as per State Bank of Pakistan instructions.3l' It is a

designed contract to circum vent the prohibition of ribd, lt is hilah .fil dayn to

avoid Shart'ah requirement of the prohibition of interest.

Illustration

If I have contracted the ijarahand I know that it will come to an end on 3l't Dec,20l5

and I will notbe able to get the return after the time of maturity of the contract. I found a

way out that I will sell it on credit any time before the maturity and will take the rent

during that period, so that my cash remains invested for that time interval' Here the

obvious purpose is to get return on the money. Getting return over money is prohibited in

Islamic law and amounts tb ribd.lt reflects that it is no more but riba and renders the

return hdram.3t2'

o There is an issue that whether it amounts to ,o*o'rrruror not? It is argued

occasionally that it is not tawarruq but it is a trick for the investment of cash. It

includes the element of riba in it. As tawaruuq is allowed by the IBD Circular

No.2 of 2008 with requires approval for each rp.rifi.,rnutter but SBP's Shart'ah

boarcl'didn't expticitly approved financial tawarruj. Moreover, Makkah and

Jetldah based dqh councils prohibited financial ,o*orr:uq,

V/

3r0lt is defined as charging extra money 'over period of tirne.

https://www.islamicbanker.com/education/roll-over-murdbahah, "Last accessed 22 July,20l6".' 3rrSBP declared that the murdbahah contract cannot be roll over for another period of time by

charging extra money. The bank can extend the time period without charging extra money'

www.sbp.org.pk, "Last accessed 22 July, 201 6" .

3r'JIBM. l8l-194.
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X. Use of the Product by the IBIs in Pakistan

SBP circulated that the product is used by all the Islamic bairks in Pakistan for last one

year. All the IBIs got permission from their Shart'ahboard that SBP has approved it. If

anybody in the meeting of Shari'ah board expresses different opinion then the plea is

taken that the SBP Sharl'ah Board has approved, therefore, it should be approved by the

all. It has become a mujtahid fell subject. The members of the committee do not consider

its repercussions that it is amounting to riba and they are legalizing by hilah fil dayn.

XI. Repercussions of the Product in Pakistan and at Global Level

l. Shart'ah scholar Taqi Usmani in past years renders 85% of the st*uk un-lslamic

on the ground of variouS Shari'ah issues such as purchase undertaking,

guaranteeing the principal etc. Here the instant product has

Earning money over money

Trading in money

They are trading in money without any contract of ijdrah. They are basically trading in

money and financial papers. These facts render it un-lslamic.

After 40 years of Islamic banking, it is argued that such hilas cannot be allowed in

case of plain need .lslamic banking has integrity and these products are injurious

to the uprightness of Islamic banks in Pakistan as well as abroad. The core

prerequisite in Islam is SharT'oh compliance which cannot be comprised.

This product is providing the relief for the period of one year while the need is of

the permanent solution to this issue. The issue can be resolved by changing the

t?ts:r

a)

b)

J.

98



ata,

mindset to do real sector business and to I'acilitate the other sectors of the

economy in the country such as micro, agriculture and,SME etc.

4. This product is only practiced in Pakistan and not in other countries. If it will

practice in other countries, there will be the major loss to the integrity of Islamic

banks because it involves ribd and earning of money over money.

3.6.3 Views of Scholars on GOP Ijdroh Sukfik

The GOP tjarah sukt1k is criticized widely by the scholars. Here the dissertation will

explore the views of eminent scholars (Dr. Salman Syed Ali, Prof.Dr. Sayyid Tahir and

Mr. Muhammad Zeeshan Farrukh) and their Shari'ah analysis on GOP sukuk..

I. Analysis by Dr. Salman Syed Ali

Dr. Salman discussed that why boy muajjal is permissible in, iidrah sukuk and why it is

not Shari'ai -compliant in GOP sukfik. Firstly he discusses that let's assume the initial

structure of sukilkis Shari'ah compliant i.e. it complies with all the conditions of ijarah

sukukgiven by OIC and AAOIFI. Sukukcan be traded in the secondary market as long as

the asset is not destroyed in which the payment can be made on the spot as well as

deferred. Here the word deferred can be interpreted as the payment can be made even

after the maturity. On the other hand, in GOP sukuk it is criticized that it is not Shart'ah -

compliant. Lct's assume that the date of maturity of sukuk is near which means on near

date the sukuk will be liquidated. The sukuk here is "near nroney" on which the rule of

!r\.\*,e-

sarf will apply. If this "near money" is sold on deferred price then it violates rules of



tarftt (as the rules of sat' require for homogeneous exchange there should be spot

exchange as *ell as equality should be maintained). Therefore such sale is prohibited.

Moreover, the fact is admitted that the particular sale i.e. bay muajjal of ijarah

sukuk is planned. The intention is explicitly earning of returns after the date of maturity

by converting the sukuk into cash in the form of receivable. Hence the return is ribd and

is not Shari aft -compliant.

Dr. Salman further elaborated that this GOP sukiik will open the floodgate of

malpractices in Islamic finance. It is illustrated that the originator will issue the sukuk for

a short period of time for instance 6 months then before maturity buys it back on the

deferred price of 2 years. The money during that time period is markup and similar to non

collateralized. bonds. The assets were issued only for 6 months but the money is

generated for 2 years and 6 months. Here the return is not linked to actual economic

activity as well as SPV doesn't hold any asset on sukuk holder's behalf. The gray areas

(the issues falls between halal and hdram) must be judged through the intention of the

parties.

II. Prof. Dr. Sayyid Tahir Critical Analysis

He objected on the first step in ijarah sukuk i.e. the creation of SPV. It is criticized that

the SPV and originator are not two autonomous people as required by Sharr'aft. The

initial step is void ab initio and doesn't require supptementary steps. Here the creation of

an SPV merely for the purpose of the lease and buy back of asset is suspicious. 'fhe

difference is'merely the difference in nomenclature i.e. the markup with rentals. For

'''JrBM,l8l-194.
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instance, on the repurchase of any asset makeup is taken but here sale and repurchase

agreement is made and the "rentals" are received which is, in fact, a markup. Hence, it

resembles with the prohibited tricks mentioned in Holy Qur'6n al- A'rdf 162 - 166'rr4

Moreover, the repurch ase of sukuk at par value is another drawback.3ls

The following vital issues are analyzed here:

Here the question arises that why SB hasn't retired the instrument on time? One

may say the step may be taken the lack of funds on time. On the other hand, the sukik

holders require cash for giving time. Consequently, the instant arrangement is made'

He renders selling the sukuk before maturity on bay muajjal as "sale of debt for

debt" by elucidating that the money and rentals payable at maturity of sukilk were unpaid,

it became a debt then the debt is sold on deferred price which is again a debt. The money

generated out of such transaction is riba. Additionally, there are some other technicalities

such as on maturity the lease will be terminated and the originator will buy back the asset

but here the particular transaction hasn't taken place then rentals over the extension

period is a vague idea and ill-conceived.

III. Mr. Muhammad Zeeshan Farrukh Analysis

He criticized it by

moving towards the

be a part of it.316

rendering its ambiguous product. He commented that rather than

real solutions the conventional sector is copied here which shouldn't

''nHoly Qur'6n al-A' r-af 162 -
"5JIBM,181-194.
"ur*y,l8t-194.

166.
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The analysis of the law of sukllk in Pakistan and the case study of sukuk

concluded that there are loopholes in the structure of sukfrk. The regulatory law is not

enough to meet the real needs of Islamic finance. Unfortunately, the analysis depicts that

the principles of Shart'ah are ignored in Pakistan. The advertisement of sukttk is olfered

through the religious notion which generates the assumption that the process will follow

transparency jn near future issuance. For that reason, the documentation for the issuance

of sukfikhas Sharl'aft provisions. In actual, sukuk is in disguise. As sukuk are based on

the real assets, therefore, the investor should expose to the risk of capital loss, market

fluctuations and rentals generated by assets but practically, the sukuk replicates

conventional bonds. The GOP ijdroh sukuk case study shows the sukuk a worse form of

the bond and a stratagem to legalize riba. Therefore, the next chapter will foctts on

providing the alternative to sukfik based on principles of Islamic law.



$
Chapter 4

SUKOK: NEED OF A NEW MODEL

Islamic capital market is the backbone of the economy. The vital issue is the assessment

of Islamic capital market, whether it replicates the conventiorial market or not?317 Sukilk,

an innovative model is developed to raise the Islamic capital market by considering

principles of 
.lslam. 

They were issued over the globe and cunently it became a popular

source of economy of Islamic capital market.3l8 In fact, it has changed the dynamics of

the Islamic finance.3le Considering facts and figures, it is considered as the fastest

growing instrument in the Islamic capital market. In Pakistan, Shart'ah compliant ftrnds

have exceeded over 50% of the total market capitalization. For that reason, this expansion

necessitates Islamic banking. Even though; the popularity is not only common in the

Islamic banks but also in the commercial and International banks.320 Moreovcr, tlte

current "lssue of Sukfik Regulations , 2015" is a great step towards the development of

sukfikmarket. On the other hand, the capital market is govemed by the issuance of bonds,

shares and other investments. In Islam, trading in bonds is prohibiled due to interest

QibQ in it32r which renders its income hdram.322

p

b

Sukfrk as an alternative to conventional bond has brought revolution in Islanric

finance in past few years. They were advertised through the religious notions provides the

3rTMclvlillen, 165.
3'EAdam and Thomas,3.
3'ehttp://www.psp-ltd.com/JFAMM_I0_2_2014.pdf, "Last accessed 30 March 20I6".
32olv1ondher Bellala and Omar Masood ed. Islamic banking and Finance (United Kingdom:

Cambridge Scholar Publishing, 2013), xiii.
32rlnternational Monetary Fund, The Government of United States, Finance and Development

103

(Washington DC: IMF, 2010),44.
3"Adam and Thomas, 5.



exemption that the process will follow transparency in near future.323 It is criticized that

most of the sukfrkdoesn't comply with Shari'aft standard given by AAOIFI. The product

has a purpose of attracting investments from banks which are resistant to risk-taking'

Moreover, these products are not designed to attract genuine risk-taking investors and

banks who want real investment in line with Shart'ah. Unfortunately, these products are

designed in such a way that replicates conventional bonds by giving a Shart'ah cover.

These are conlposed in complex way consists of different contractual structures which in

individual level are Shari'ah compliant but at composite level contradicts the objectives

of Shari'ah.3za

The close scrutiny of sukuk highlighted numerous issues (as disctrssed in the

previous section of the dissertation) which are injurious to Islamic finance. Iidrah sukuk

is targeted from all axes whereas mushdrakah and equity sukuk is no longer away from

criticism. The first step that is the creation of SPV is also subjected to criticism. The

situation of sukuk in Pakistan in the dissertation seems to be in disgtrise. Hence, the

necessity is to develop a new model against ijarah sukfik (which was the focus of instant

dissertation) conforming the principles of Islam. Before discussing new model' the

principles of Islamic law need to consider.

4.1 The Principles of Islamic Commercial Transactions

Islamic law has following features in dealing business and contracts:

323http://papers.tinbergen.nl/13087.pdf, "Last accessed 30 June 20 I 6"'
,"SyfO Ali, ed. Islqiic Capital Market Products, Regulalions & Development' Proceedings of

International C onference, 9 -10.
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Firstly, ribd in,prohibited in all transactions on the ground that it involves

exploitation and injustice to society."' The severity of prohibition of riba is understood

by a verse of holy Qur'an in which Allah SWT declared it war against HIM and HIS

prophet Saw.326 Hence, all the contracts in form and spirit must prohibit ribo.

Secondly, the contracts should free from gharar. The word gharar cxpresses the

meaning of uncertainty and'risk, which may consequence in disputes.

Thirdly, qimar and maysir are prohibited. Qimar includes all the money obtained

from games of luck and chance. It also includes the money eam at the cost of others.

Maysir means earning the money without working hard for it. Gambling is one of the

examples of maysir.The Qur'6n has explicitly prohibited this practice.327

Fourthly, It is prohibited to involve in haram activities i.e. all those activities that

harm the society. Holy Qur'dn prohibits eating carrion, gambling, drinking alcohol

Fifthly, all forms of fraud and deception are prohibited in holy Qur'6n and

Sunnah.Numerous practices fatl within the ambit of fraud such as false bidding and short

weight etc.328

can

etc.

Sixtly, a number of ahadTth prohibited the two mutually inconsistent contracts.

Abu Hurayrah narrated that holy prophet (P.B.U.H.) has prohibited to sales in one sale.

325lntemational Monetary Fund, 44.

"u2:27s-zgo, eur'6n.t"s:9},Qur'dn 
; Mansoori, Islamic Law of Contracls qnd Business Transactions,T'9.

32EIbid.
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Seventhly, all the transactions should

'ah. These principles include the protection

mdl.

observe the principl es of maqasid -al-Sharr

and preservatiori of din,nafs, nasl, aql and

l-

Lastly, all commercial transaction should comply with the principle of liability to

loss and entitlement to profit.32e

4.2The Aim of New Model of Sukhk

In the light of this study in the previous chapters, the design of the new model is driven

by the following goals:

That tlre principles of sarf and prohibitions of riba are to be applied on new rnodel.

That the principle of al kharai bi al-dandn is to be obse.rved.

That the spirit as well as form shoutd be Islamic in the new model.

That the Qur'6nic verdicts should b followed.

The two contracts should not be joined in a single one violatinghafrth ofjoining

two contracts into one.

That the maqasid al Shari'ah should be followed comprehensively.

That the true sense of ownership is to be applied in the new model.

The new model should avoid the gharar.

Bay' al wa/d and Bay' al inah are to be avoided.

Conventional credit rating is to be avoided in the new model.

The model will be based on the principle of profit and loss sharing i.e. risk sharing.

32nlbid., 9-13.
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4.3 Existing Structure

In existing structure of sukukal-ijarah, the originator issues the sukuk through SPV to

the sukuk holders. The detail of the structure is already discussed in former chapters.

The criticism on the structure is very harsh and critical Shart'ah evaluation pinpoints

numerous Sharl'ah issues. Summing up the issues, from the creation of SPV to

maturity of sukuk the whole thing is disapproved. The new model will try to discard

these issues through Shari'ah compliance.

4.4 New Structure

(Before presenting the model it is submitted that it is proposed model. It is rrot

developed through financial engineering. It is only an effort to present a model free

from riba and other prohibitions. Hence, there is need to reframe the sukuk model

through the process of Islamic financial engineering to provide a halctl source o1'

funding and investments). The structure commences with the originator i.e. let's

assume the government who is in need of finances. It is the necessity of the

government to raise the funds; in this regard the Islamic capital market is a major

sector. For raising funds, the originator i.e. the government issues sukuk al-ijarah. As

discussed, sukfik is the certificate of an undivided share of ownership in assets or

usufructs etc. While it is difficult to transfer the ownership of assets belonging to the

government to the public, therefore the originator must issue the sukuk.over an asset

which it is planning to privatize,in near future. The rationale behind it is to avoid the

issues of ownership in near future. Forthis purpose, there is no need to create an SPV.

The issuance of stkuk is to be solely done by the originator. The originator after

5
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issuance of sukuktransfers its ownershipto sukfik holders in the real sense so that the

risk may pass with the ownership. The transfer of ownership should not only confine

to transfer in books of accounts but actual transfer of ownership. In this sense, AAOIFI

recommendations regarding the transfer of ownership will be observed in true spirit.

After transfer of ownership, the originator can take it back on the lease from the

sukuk holders. In Islamic law, the sale and lease back is only allowed in dire cases.

Here it is allowed on the ground that raising funds on the haldl way to avoid riba is the

necessity of originator, so it can be considered a dire need. In the instant ijarah

agreement, all the rules of ijarah should be observed comprehensively. The rentals

should not be variable and must originate out of the underlying asset. The major

maintenance of property should be done by lesser whereas the minor and day to day

maintenance is to be held by the tessee. As when in an Islamic instrument more than

one principle is tiEd up, there is factor of un-lslamic elements. So, the instrunrent

should be observed profoundly. The rentals shouldn't be tied to conventional

benchmarking but based on fixed rental by following the jurisdiction, nature of the

asset and its usufruct. During this period, the asset risk is to be borne by the owner' At

end of the lease, the asset should be transferred back to the sukuk holders. If the

originators further want the usufruct of the assets, by making a fresh ijdroh agreement

can take asset on the lease. However, at termination, the sukuk holders should take

possession ofassetback from the lessee.

Sukilk holders are free to trade the asset in the market. As sukitk mostly issue to

more than one person, the rulings of musha' must be observed to trade in the market.

SulaTkholders should be restricted to sells the asset back to the originator by making a
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prior re-purchase agreement, in order to avoid bay' al waJd, boy' al tnah and a

stratagem to ribd-based model. However, it can be traded freely in the market. For

credit rating of sukfik, an alternative Islamic credit rating agency should be established'

The purpose of establishment of an Islamic credit rating agency is to rate and

instrument on basis of principles of Islam along widh other necessary rating

methodologies.

Illustration

The new model is illustrated by giving practical example and possibility. Here let's

assume the governmcnt of Pakistan is need of financing. The government has assets i.e.

metro buses and wants to privatize them as it is already running on the subsidy brrt it

needs its usufruct for a time period. Here the government can issue the sukilk over the

asset to sukt1k holders and take it back on lease for a period of time (The Islarnic

principles of the lease as discussed above should observe here). Consequently, the funds

I

will rise through Islamic capital market i.e. sukik without iontradicting any Sharr'ah

principles. The Islamic capital market and the economy will boost up. At the end of the

:seeqinn of asset should be transferred back to the lessor/owner. 'l-he
lease period, the possession of asset should be transferred ba 

,

I

sukukholders by observing the rules of co-ownership can trade freely in the market' 'fhe

government will be restricted here to buy the asset back by inaking a'prior re-purchase

agreement, in order to, avoid bay' at wafi, bay' al lnahundi u stratagenr to ribo-based

I

model.

I

'Pl
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3. The assets were leased

back to originator by observing

rulesof ijarah in Islam. Thus

rentals are paid to sukuk holders.

il

2. It

all
are to sntrTt holders

,

Note: The originators are barred to purchase the prope.ty for any reason by making a prior re-purchase

agreement, in order to avoid sfiatagem to legalire riba-However, it can be traded freely in the market-

Figure 4.1 New ModelolSukfik$

3the model is made by the writer of dissertation.

4- Rentals are
paid to suhTk
holders.

5. At termination of iidrah,the
sz&l1t holders will take &e
prop€rty back from lessee.

6 . The sutrlit holders can sell the
assets freely in market by observing

rulesofco-ownership. 
_ _

ll0

[& holders on casB]Eqentually,
rights annexed to o*reqlrip
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4.5 General Advantages of New Model

The new model will act as a new blood in the field of Islamic finance. It will serve the

purpose of fund raising by complying Shart'aft requirements concerning contracts and

transactions. It will eliminate the element of riba in the transaction. As a consequence,

the Islamic capital market will flourish.

!.'I*

s



CONCLUSION AI\D RECOMMENDATIONS

Conclusion

In the light of the instant research, it is therefore concluded that sukuk being an

innovative instrument has brought revolution in Islamic capital market. Through this

instrument, the Islamic capital market has gained popularity worldwide. Keeping in view

the facts and figures, it is considered as the fastest growing instrument in the Islamic

capital market. In contrast to bonds, sukfrk were issued as lslamic products. The AAOIFI

rulings of st*uk were the consequence of great efforts by the scholars. Unfortunately,

there are several elements which are rendering it un-lslamic and a stratagem to legalize

riba as discussed in the dissertation. The removal of these un-lslamic elements can render

sukuktruly Islamic. Sukuk can be considered Islamic as long as it trr"rly cornplies with the

principles of Islam. Otherwise, non-compliance can shape it a worse lorm of bond. Dr.

Tahir Mansoori also recommended that issues in sukuk should be addressed to l'ree it

from a mere replicatiofr of conventional bonds. He further criticized that in the preserrt

form sovereign sukukare stratagem to legaliz e riba.33l

On the basis of discussed facts and figures, most of the sukuk were issued by the

government sector i.e. ijarah sukuk. Unluckily, ijdrah sukuk is specifically criticized i.c.

the whole arrangement in it is hilahto permit ribs.To resolve the un-lslamic elements in

ijarah sukuk,. the new model is given in the dissertation. The new model, if truly

followed, will aid in the escalation of the Islamic capital market. Being an innovative

Islamic model, it will mobilize the funds in all the sectors. There should be Islamic credit

s3rMansoori, "l)se of Hiyal in Islamic Finance and its Shari'ah Ligitintacy"



]p
rating agency to rate the instrument by accessing the instrument on the principles ol'

Islam.

By analyzing the law of sukukin Pakistan, it is concluded that the" Issue of Sukt1k

Regulations 2015" is a great step taken by the government of Pakistan but the need of an

hour is to formulate a uniform and consolidated law for the government and private

sector. In this regard, the recommendations of the instant research should be considered.

Recommendations

l. The sukuk based on already existing assets and future projects must be

distinguished for the real transfer of ownership. Sharr'aft perception of sale and

ownership should be used in sukuk rather than concepts of common laws.

2. Szftl# should be issued on the assets which the government is going to privatize in

near future. In this way, the funds will be raised by the government and there be

the real transfer of ownership to the sukuk holders. Such privatization through

' sukfrt will also boosl the economic activity in the state.

3. The new advised model of sukuk al-ijarah: an outcome of the dissertation should

be considered by the relevant authorities for the issuance of sukuk.

4. The prospectus must contain the real transfer of ownership rights to sukfik

holders. Furthermore, the transfer should also pursue in book accounts.

$.,

5. Bay' al wafi and bay' al inah should be avoided by adopting new recommended

structure of sukuk.

"GOP. Ijarah Sukilk Rules 2008" should be amended as par the recommendations.

To mitigate risk in sukfrk, takaful can be made a part of sukuk transaction.

6.

7.

I 13
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8. The returns of the sukuk should be based on an actual productivity of underlying

assets.

g. There should be the consolidated law for the government and private entities for

the issuance of sukuk.

l0.ln sukilk al-ijarah, there is undivided ownership of sukilk holders. Therefore, tlte

Shari'ah rules of co-ownership i.e. musha' should make a part of the law in order

to regulate sukuk in the secondary market.

I l. The conversion of sulcfik into shares should be prohibited to eradicate discrepancy

between sukukand shares. The suk1k should be made untainted and Islamic.

12. To secure risks in sukuk, the benevolent third party can give the guarantee as par

AAOIFI rulings but the government shouldn't give the guarantee in this respect.

The guarantee shouldn't be given to ensure the return of principal amount.

l3.To regulate the mushdrakah sukfrk in Pakistan, the need of an hour is to ensure

Shari'ah compliance by making a special law for the issuance of sukilk by private

entitics.

14. Investors should be protected by disclosing the sukuk structure as well as its

Shari'ah and legal consequences.

15.The government of Pakistan should issue a specific accounting standard to

regulate sukfrk market, by considering the distinctive feature of sukuk.

16. The government of Pakistan should establish a proper forum for regulating and

stimulating thc trade of sukfik in the market. The regulatory forum must have

qualified Shart'oh scholars for effective implementation and observance of

maqdsid al Shari'ah in contracts.

l14
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17. For credit rating, an alternative Islamic credit rating agency should be established,

which can rate the instrument on principles of Islam.

18. An alternative interest free benchmarking should develop to promote the real

Islamic financial market.

19. OIC, IFSB and AAOIFI should meet on a single forum to decide the Sharr'ah

issues in sukfrk. A uniform structure should be adopted by all of them in

structuring sukuk as Holy Prophet (P.B.U.H) said that my ummah will never agree

on an error.

20. Islamic Development Bank should take nreasures to build up an organized

framework for sukilk which will serve a procedural requirement for member

countries.332

2l.Toregulate Islamic capital market, the need of an hour is an alternative Shart'ah

compliant model. In this regard, the gates of jurisprudential research should be

opened for innovation and promotion of diversity in Islamic capital market.

332The conference was held in Tunisia in 2015 under name of "lslamic Suk[k betrveen Shati'qh

Legitimacy and Legal and Accounting Requirements" in which papers were presented and

recommendations were given. http://www.isra.my/site-map/quick-linldprevious-event/98-others/430-
international-islamic-sukiik -seminar-Sfia rt'ah-legitimacy-and-legal-and-accounting-requirements,html,

"Last accessed 25 July, 2016".

{>
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