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b- A matter alleged as a reason for relief or exemption from duty or
obligation. EXTE NS AToN
That is offered as a reason for being excused or a plea offered in extinction
of a fault or irregular department. it is that plea or statement made by the
accused which arises out the state of fact constituting and relied on as the

cause. (Black Henry Compile Plar/ Black's Law Dictionary/ West
publishing company London/1990 / p 508-509.
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(1) Imran A ,ﬁen Nyazee / General principle of Islamic Law/ Advanced
Legal studies institute Islamabad/ p129

(2) The Doctrine of frustration excuses a promiser in certain situation
when the objective of contract has been utterly defeated by circumstances
arising after the performance 8f agreement and performance is excused

under this rule even though there is no impediment to actual performance.
lack's Law Dijctionary/ p 603-604
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(Doctrine of frustration)csd) 4555 (e daal Gl o165
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(1) The Doctrine of frustration is of relatively recent growth excuses
performance of contract to in a proper case, where purpose of the contract
or of the parties there to frustrated by a supervi.ing event without fault of
the parties. (Aftab Ahmad / Law of Contract and Agency in Pakistan/
Aamir & Aasim publications/ Multan/ Pakistan/p102).

(2) Frustration may be defined as premature determination of an agreement
between parties lawfully entered into and in course of operation at the time
of its premature determination, owing to the occurrence of an intervening
event or change of circumstances so fundamental as to be regarded by the
law both as striking at root of the agreement and as entirely beyond what
was contemplated by the parties when entered into the agreement.( Law of
Contract and Agency in Pakistan/102). :

(3) Doctrine of frustration operates to excuse from the performance where
(...) an event in relation to the matter stipulatdinrenders performance
1mp0551b1e or only p0551ble in a very different way from that contemplated
arty. (The same source /p103).
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(1) Frustration : The unforeseen determination or prevention of a contract
by reason of the destruction of the subject matter or other common ground
forming the basis of agreement (...) money paid before discharge of the
contract is recoverable but expenses incurred or benefits received must be
paid for. (Earl Jowitt & Clifford Walsh/ Jewett's dictionary of English law/
sweet and Maxwell limited/ London 1977/1/p839).

(2) Where uncompleted turn of event has occurred which makes further
performance impossible or unlawful ,the contract becomes frustrated at
that point and the parties are solved from further performance under it.
(The contract Act 1872/ second edition/1981/ Legal research centre/
poonch road/ Lahore/p 346).

(3) The Doctrine of frustration is relevent when it is alleged that a change

f circumstances after the formation of the contract render it physically
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impossible to fulfill the contract. (DR Harris/Chitty on Contract (law of
contract) 24™ edition/ London: sweet and Maxwell/1977 volume 1/9656).
(1) John tillotson/ contract law in prospective/ London & Butter worth/
1981 p142.

(2) A Contract to do an act which, after the contract is made, becomes
impossible (...) or unlawful becomes void (...) when the act becomes
impossible or unlawful. (The Contract Act of 1872 with commentary of sh
shoukat Mehmood / second Edition/ 1981/ legal research centre/ Noor villa
Poonch Road Lahore/342).

(3) The principle of frustration steps in and the parties are excused from
(...) the responsibility of performance the contract. (The same source

/p346).
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Thus in general term the occurrence of a force maj:¢* “eatent brings the

clause into operation and in accordance with its term, the contract is

suspended or dischafged by agreement. (John tillotson/ Contract law in
perspective/ p1y2?).
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(1) The Contract is terminated from the time of frustrating event and each
party is excused from his future obligations. (Richard D. Taylor/ Law of
Contract/1977/ Blackstone press limited/ p158).
4 56 530 3 L ol o 10Uy 5 el eigd skl els il @52 3641 o ¥
sl Caaly sy 3Ly 0 5S) Db 25 Laly Mbly Agreement deadll (sinay GV (S
Lete (055 3 ISV aead el agailly aBadl (o (380 13 o g 8 () g3lEN b Laila
Ada ye 8 OV (M o O @D Jad OBl (g 0 58 5 401D sl g M1 (38 Sl
skl
(2) In order to invoke the doctrine of frustration the first and most
important condition is to show that such an interference, by some authority
or circumstances beyond the control of the parties has taken place as to
have made in impossible to continue with contract by destroying the very
basis of the contract itself or striking at it's root. (The Law of contract and
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(1) Defenze means: That which is offered and alleged by the party
proceeded against in an action or suit, as a reason in law or fact why the
plaintiff should not recover or establish what he seeks. That which is put
forward to diminish plaintiff's cause of action or defeat recovery. Evidence

offered by accused to defeat criminal charge. (Black's Law
] D,
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(1) Nothing is an offence which is done by a person who is or who by

reason of mistake of fact and not reason of mistake of law in good faith

believes himself bound by law to do it. (The Pakistan Pena! Code 6™

October 1860/ Mansoor Book House/ Katchery Road Lahore/p55).

(2) Ignorantia facet execusat, Ignoratia juris non execusat. (Comentary of

Shahid H¥ain Qadri on the same book and page).

(3)A : an officer of court of justice, being ordered by that court to arrest y
inguiry believing z to be y arrests z. A has committed no
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offence. (Pakistan Penal Code 1860 with commentary of Sheikh Abdul
Haleem /154).

(1) The essentials regarding mistake falling under section 76 to 79 are that
1- It must be bonafide
2- the mistake must be one of fact (...) when a man assaults and kills a
human being believing good faith that the object of assault is only a
ghost or a tiger there is a mistake of fact under section 302 or 304
APPC. ( See: Raphuna Thdas/ AIR 1920/Pat/502. See also: Wariyam
Singh/ AIR 1926 Lah/554, Bonda Kul/AIR 1952/Pat/64, Chiranji
AIR 1952/ Nag/282, Pakistan Penal Code With commentary of
Shiakh Abdul Haleem/pl54. See also: Waryn Sing AIR 1952/
Nag/282, AIR1926/Lal/554, AIR 1943/Pat/64, AIR 1920/Pat/502,
CrLJ 39/39 & Cr LI 374).
(2) Nothing is an offence which is done by any person who is justified by
law, (...) believes him to be justified by law in doing it. (Pakistan Penal
ode 1 ee also: PL.D/1955/Lah/p365
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PLD/1958/ Lah/p747, PLD/ 1962(x Lah / p558).

(1) PPC With commentary of Shaid Hussain Qadri/p 67

(2) Nothing is an offence which-is done by accident or misfortune and
without any criminal intention or knowledge in the doing of a lawful act in
lawful manner by lawful means and with proper care and caution. (PPC
1860/P68-69, See also: 1968 ALR/3CP 313, AIR/1927/Laly/ 889).

commentarv of Shiid Hussain Qadri/p69
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(1) See: PPC With commentary of Sheikh Abdul Haleem /p160, and also:
PLD/ 1959/ Lah/655

(2) Nothing is an offence merely by reason of it's being done with the
knowledge that it is likely to cause harm if it be done without any criminal
intention to cause harm, and in good faith for the purpose of preventing or
avoiding other harm to person or property.

(PPC 1860/p69. See also: PLD 1979/Lah/711, 34 Cr, Lj/1055, and
ILR/17/Bom/626).

b Shgid Hussain Qadri/p70
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(1) Nothing is an offence which is done by child under seven years of age.
(PPC/p 71).

(2) Nothing is an offence which is done by a child above seven years of
age and under twelve who has not attained sufficient maturity of
understanding to judge of thic nature and consequences of his conduct on
that occasion. (Pakistan Penal Code 1860/p72. see also: AIR
1950/Bom/292, PLD/Lah/372).

(3) This sever provision is designed to deal with terrorist activity. (General
Principles of Criminal Law/132).

(4) Nothing is an offerice which is done by person who at the time of doing
it by reason of unsoundness o* mind, is incapable of knowing the nature of
the act or that he is doing w!:at is either wrong or contrary to law. Ppc/72
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79,78 - eLai¥1 5 5 (1)
(*) Nothing is an offence which is done by a person who at the time of
doing it, is by reason of intoxication, incapable of knowing the nature of
the act, or that he is doing what cither wrong, or contrary to law; provided
that the thing which intoxicated him was administered to him without his
knowledge or against his will. (PPC/77. See also cases related to the topic
' 94 454. and IT.R/12/ Rang/445, 1920 AC 479).
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(') In cases where an act done is not an offence unless done with a
particular knowledge or intent, a person who dose the act in state of
intoxication shall be liable to be dealt with as if he had the same
knowledge as he would have had if he had not been intoxicated, unless the
thing which intoxicated him was administered to him without his
knowledge or against his will. (PPC/p78).

Q) Nothing which is not intended to cause death or grievous hurt, and
which is not known by doer to be likely to cause death or grievous hurt, is
an offence by reason of any harm which it may cause or be intended by the
doer to cause to any person above eighteen years of age who has given

nt oS ffe tha harm or by reason of any harm which it may be
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known by the doer to be likely to cause to any such person who has
consented to take risk of that harm. (Pakistan Penal Code 1860/p 78 -79).
(') The section protects a person who causes injury to another person above
eighteen years of age who has given consent by doing an act not intended
and not known to what he intends or thinks harmful to himself. (PPC With
commentary of shahid Husain Qadri/ p79).

(*) The section does not permit a man to give his consent to any thing
intended or known to be likely to cause his own death or grievous hurt.
(The same source).

(*) Noting, which is not intended to cause death, is an offence by reason of
any harm which it may cause or be intended by the doer to cause or be
known by the doer to be likely to cause, to any person for whose benefit it
is done in good faith and who has given a consent, whether express or

implied t r to take the risk of that harm. (PPC/ p79-80).
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( ) PPC with commentary of Shahid Husain Qadri/ p80

(*) Nothing, which is done in good faith for the benefit of a person under
twelve years of age or of unsound mind by consent, either express or
implied of the guardian or other person having lawful charge of that
person, is an offence by reason of any harm which it may cause or be

intended by the doer o cause or be known by the doer to be likely to cause
to that person. (PPC/ p80).

( ) PPC with cormnentary of Shahid Husain Qadri/p81
. P1.D/1959/1.ah/38, and Pcr Lj/2762/984.
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(') PPC/p83. See also: AIR/1923/A11/546, AIR/1935/A11/282.

(*) First: That this exception shall not extend to the intentional causing of
death (...)

Secondly: That this exception shall not extend to the doing any thing which
the person doing it, knows to be likely to cause death for any purpose other
than the preventing of death or grievous hurt (...)

Thirdly: That this exception shall not extend to the voluntary causing of
hurt (...)

Fourthly: That this exception shall not extend to the abetment of any
offence. (PPC With commentary of Sheikh Abdul Haleem/p186).

() No communication made in good faith is an offence by reason of any

harm to the person to whom it is made for the benefit of that person.
PPC/84),
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(") PPC with commentary of Shahid Husain Qadri/p84
(*) The communication shall have been made
1- to the sufferer of the harm
2- for his benefit

-1 it
Yy ety 3 kil Lal.

with commentary of Shahid Husain Qadri/p85).
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(') Except murder and offence against state punishable with death, nothing
is an offence which is done by a person who is compelled to do it by threat$ _
which, at the time of doing it, reasonably cause the apprehension that
instant death to that person will otherwise be the consequences, provided
the person doing the act did not of his own accord, or from a reasonable
apprehension of harm to himself short of instant death, place himself in a
situation by which became subject to such constraint.

Explanations 1: A person who, of own accord, or by reason of threat of
being beaten, joins a gang of dacoits, knowing their character, is not
entitled to the benefit of this exception on the ground of his having been
compelled by his associates to do any thing that is an offence by law.
Explanations 2: A person seized by any gang of dacoits, and forced by
threat of instant death to do a thing which is an offence by law for example
a smith compelled to take his tools and to force the door of a house for the
dacoits to enter and plunder it, is entitled to the benefit of this exception.

(PPC/ p85. See: ILR/20 Bom/215, and PLD/1958/Pc/100, PLD/1979/SC53
aznd ILR/14/Bom/115).
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®) Nothing is an offence by reason that it causes or that it intended to cause
any harm, if that harm, is so slight that no person of ordinary sense and
temper would complain of such harm.(PPC/p 86).

() It is theft to dip a pen in another man's ink. (PPC with commentary of
Shahid  Husain Qadri/p86. See also: PLD/1976/Lah/144,
PLD/1955/Sind/320).

() The right of private defence is recognized in every civilized country
based on the principle that every man is endowed with certain amount of

self, reliance to defend himself and his property. (PPC With commentary
of Shaikh Abdul Haleem/p]89).
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(") Noting is an offence which is done in the exercise of the right of private
defence. (PPC/p88. See also: PLR/1949/Lah/331, AIR/9130/Lah/93/).

(*) The right of private defence is available for defence of person and
property both as given in section 96. (PPC with commentary of Shahid
Husain Qadri/p88).

(*) Every person has a right, subject to the restrictions contained in section
99 to defend:-

First: His own body, and the body of any other person against any offence
affecting the human body.

Secondly: The property, whether movable or immovable of himself or of
any other person, against any act which is an offence falling under the
definition of theft, robbery, mischief or criminal trespass, or which is an
attempt to commit theft, robbery, mischief or criminal trespass. (PPC/p89.
See also: PLD 1964/Pesh/74, PLD 1960/ Lah/62, PLD 1955/L.ah/170, 18

Cr LJ 862, 1973 Per L1/656, PLD 1979/Lah/621, 1973 Pcr LJ/387, PLD
A260/L.ah/114),
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(') The right given in section 96 can be exercised not only to protect one's
body or property but also to protect any other person's body or property.
(PPC with commentary of Shahid Husain Qadri/p88. See also: PLD
1960/Azad J&K/1, PLD 1965/Kar/485, PLD 1960/Lah/62, PLD
1959/Lah/1009, PLD1975/ SC/556, PLD 1974/1.ah/274,
PLD1965/Kar/637,1975Pcr L1/ 774).

(*) When an act, which would otherwise be a certain offence, is not that
offence, by reason of the youth, the want of maturity of understanding, the
unsoundness of mind or the intoxication of the person doing that act or by
‘reason of any misconception on the part of that person every person has the
same right of private defence against that act which he would have if the
act was that offence. (PPC/p93).

(*) The right is exercisable even against acts of person of unsound mind.
with comm ahid Husain Qadri/p88).
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(') There is no right of private defence against an act which does not
reasonably cause the apprehension of death or of grievous hurt, if done or
attempted to be done by a public servant acting in good faith under colour
of his office, though that act may not be strictly justified by law.

There is no right of private defence in cases in which there is time to have
regource to the protection of the public authorities.

The right of private defence in no case extends to the inflicting of more
harm than it is necessary to inflict for the purpose of defence.

Explanation 1:- A person is not deprived of the right of private defence
against an act done, or attempted to be done by public servant, as such,
unless he knows, or has reason to believe, that the person doing the act is
such public servant.

Explanation 2:- A person is not deprived of the right of private defence
against an act done, or attempted to be done by the direction of public
servant, unless he knows, or has reason to believe, that the person doing
the act is acting by such direction, or unless such person states the
authority under which he acts, or if he has authority in writing unless he
produces such authority, if demanded. (PPC/p 94-95. See also: PLD
4/L.ah/119 1/Lah/142, AIR 1962/ Lah/19, PLD
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1965/Lah/1425, ATR1936/ Lah/851, PLD 1968/1.ah/974, PLD 1963 Azad
J&K/90 PLD 1964/ Lah/694, PLD 1955/ Lah/576, PLD 1965/Pesh/11).

(') The right of private defence is not available against the acts done by
public servant under the colour of his office in good faith unless there is
apprehension of death or grievous hurt. (PPC with commentary of Shahid
Husain Qadri/p88. See also: PLD 1971/ SC/720, PLD 1955/ Quetta/33,
PLD  1966/Lah/8,  PLD  1954/Lah/596, PLD  1959/Lah/753,
PLD1960/Pesh/105).

(®) The right of private defence of the body extends, under the restrictions
mentioned in the last preceding section, to the voluntary causing of death
or of a ther ha the assailant, if the offence which occasions the
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exercise of the right be of any of the descriptions hereinafter enumerated,
namely;-

First: Such an assault as reasonably cause the apprehension that death will
otherwise be the consequence of such assault.

Secondly: Such an assault as may reasonably cause the apprehension that
grievous hurt will otherwise be the consequence of such assault.

Thirdly: An assault with the intention of committing rape.

Fourthly: An assault with the intention of gratifying unnatural lust.

Fifthly: An assault with the intention of kidnapping or abducting.

Sixthly: An assault with the intention of wrongfully confining a person
under the circumstances which may reasonably cause him to apprehend
that he will be unable to have recourse to the public authorities for his
release. (PPC/p99. See also: 1979 Per L}/ 505, NLR 1980 Ac/ 390, PLD
1973/SC/418, PLD 1980/Kar/199, 1980 Pcr LJ/360, PLD 1960/A¥/1, 1979
Per LI/505, 1973 Per L1/23, PLD 1980/Pesh/92, PLD 1981/Kar/184, 1968
Pcr LJ/602, 1974 Pcr L] Note 100, PLD 1979/ Kar/270, 1968 Pcr 1.J/1022,
PLD 1961//BJ/22, 1981 Pcr LJ/1186, 1984 Pcr LJ/120, 1981 Pcr LJ/324,
1984 Pcr LJ/1436, 1981 Pcr 1.J/185, 9181 Per LJ/160, 1981 Per LJ/430,
1981 Pcr L)/ 76, 1984 Pcr L1/2658, 1980 Per LJ/1013, 1984 Pcr LY/ 663).
(') If the offence be not of the descriptions enumerated in the preceding
section, the right of private defence of the body does not extend to the
voluntary causing of death to the assailant, but does extend, under the
restrictions mentioned in section 99 to the voluntary causing to the
aila
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(') The right of private defence of body commences as soon as a reasonable
apprehension of danger to the body arises from an attempt or threat to
commit the offence though the offence may not have been committed, and
it continues as long as such apprehension of danger to the body continues.
(PPC/107).

(*) The right of defence of body commences as soon as apprehension arises
and continues till the apprehension continues. (PPC with commentary of
Shahid Husain Qadri/p107. See also: PLD 1959/Pesh/1, 6Pcr LJ/271).

() The right of private defence of property extends, under the restrictions
mentioned in section 99, to the voluntary causing of death or of any other
harm to the wrong-doer, if the offence, the committing of which, or the
attempting to commit which, occasions the exercise of the right, to be an

offence of any of the descriptions herein after enumerated namely:
First: Robbery ‘

Secondly: House breaking by night

Thirdly: Mischief by fire committed on any building, tent or vessel, which

building, tent or vessel is used as a human dwelling or as a place for the
custod
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Fourthly: Theft mischief or house trespass under such circumstances as
may reasonably cause apprehension that death or grievous hurt will be the
consequence, if such right of private defence is not exercised. (PPC/p108.
See also: PLD 9161/Lah/279, PLD 1951/Lah/287, PLD 1960/ Pesh/19).
(") Right of defence of property extend even to causing death against the
act of robbery, house breaking by night mischief by fire. (PPC with
commentary of Shahid Husain Qadri/p88).
(*) If the offence, the committing of which or the attempting to commit
which, occasions the exercise of the right of private defence be theft,
mischief or criminal trespass, not of any of the descriptions enumerated in
the last preceding section that right does not extend to the voluntary
causing of death, but does extend, subject to the restrictions mentioned in
section 99, to the voluntary causing to the wrong doer of any harm other
than death. (PPC with commentary of Shahid Husain Qadri/p109- 110. See
also cases: 1969 Pcr LJ/533, NLR 1980/AC/326, PLD 1959/Azad J&K/35,
rLJ/ r 1980 Pcr L1/420).
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(') The right of private defence of property commences when a reasonable
apprehension of danger to the property commences.

The right of private defence of property against theft continuestill the
offender has effected his retreat the property or either the assistance of the
public authorities is obtained or the property has been recovered.

The right of private defence of property against, robbery continuesas long
as the offender causes or attempts to cause to any person death or hurt or
wrongful restraint or as long as the fear of instant death or of instant hurt or
of instant personal restraint continues.

The right of private defence of property against criminal trespass or
mischief continues as long as the offender continues in the commission of
criminal trespass or mischief.

The right of private defence of property against house breaking by night
continues as long as the trespasser which has been begun by such house-
breaking continues. (PPC with commentary of Shahid Husain Qadri/p110-

112).
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(') PPC with commentary of Shahid Husain Qadri/p 111-112. See also:
PLD 1959/Lah/987, 22 Cr LJ/177, 1954 Cr LJ/710).

(®) If the exercise of the right of private defence against as assault which
reasonably causes the apprehension of death, the defence be so situated
that he cannot effectually exercise that right without risk of harm to an
innocent person, his right of private defence extends to the running of that
rlsk (PPC with commentary of Shahid Husain Qadri/p112).

® The nght against assault apprehension of death can be exercised even if
risk innocent persons. (The same: p89).
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(') An Act to consolidate and clarify the provisions of Muslim Law relating
to suits for dissolution of marriage by women married under Muslim Law
and to remove doubts as to the effect of the renunciation of Islam by a
married women on her marriage tie. (Muslim family laws commentary of
Shah Shoukat Mahmood/ Legal research centt§, Noor villa/ Lahore/
1986/p77).
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(') The main object of enacting the act was to bring the law administered in
the Sub- continent in conformity with the authoritative texts and to
ameliorate the lot of Muslim wife and enlarge her rights. (Muslim family
law/p 77).

(*) The same source/p78. See also: AIR 1050/ Sind/8, AIR 1947/All/16,
PLD 1956/Lah/712, AIR 1950/Lah/133, PLD 1952/Lah/460, AIR
1951/Nag/375, AIR 1949/ Pesh/7, AIR 1945/Pesh/51, AIR 1943/ Pesh/73,
AIR 1964/ All/246, P1.D 1965/Kar/326, AIR 1960/ Cal/ 717).

(') Ground for decree for dissolution of marriage: A women married under
Muslim law shall be entitled to obtain a decree for the dissolution for her
marriage on any one or more of the following grounds. Namely. (Muslim
famlly law/1961/p78).

(*) The words Muslim law, were employed in the Act to convey that
divorce could be granted by the courts for reason for which it could have
been granted under the shariat regardless of the fact whether that reason
ha British courts or not. (Muslim Family laws
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with commentary of Shah Shoukat Mehmood/p 81-82. See also: PLD
1952/Dacca/272, PLD 1958/Lah/699, PLD 1955/Dacca/l, PLD
1951/Lah/227, PLD 1952/Lah/31, PLR 1951/Dacca/623).

(') That the where about of the husband have not been known for a period
of four years. (Muslim family law/1961/p78-79).

(®) That the husband has neglected or has failed to provide for her
maintenance for a period of two years. (The same source. See also: PLD
1984/ Pesh/91, AIR 1941/ Lah/167, AIR 1946/Sind/48, PLD 1967/
AJ&K/32, PLD 1968/Dacca/376).

(*) 2a — That the husband has taken an additional wife in contravention of
the provisions of the Muslim Family law ordinance 1961. (Muslim family
law/1961/p79. See also: AIR 1944 / Lah/336, AIR 1942/1.ah/92).

() That the husband has been sentenced to imprisonment for a period of
seven years or upwards. (Muslim family law/1961/p79).

(°) That the husband has failed to perform, without reasonable cause, his
marital obligations for a period of three years. (Muslim family
law/1961/p79. Yawer Qazallabash/ priciples of Muslim law, edition 2003,
Modern law House/ Allabad/p144-145).

(°) That the husband was impetent at the time of the marriage and continues
to be so. (Muslim family law/p79).

(") That the husband has been insane for a period of two years or is
suffering from leprosy or a virulent venereal disease. (Muslim family
w/ € : 1974
Pl VY y Pty 4 el date
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u\ ) i)

(') That she, having been given in marriage by her father or other guardian
before she attained the age of sixteen years, repudiated the marriage before
aftaining the age of eighteen years, provided that the marriage has not been
consummated. (Muslim family laws/p79. See also: PLD 1956/Lah/712,
AIR1937/Rang/361, 97PLR 1915, AIR 1940/Sind/143, PLD
1970/Lah/475, PLD  1976/Lah/516, PLD  1976/Lah/294, PLD
1969/1.ah/448, PLD 1962/AK/7, PLD 1949/Lah/75, AIR 1950/Lah/45,
PLR 1950/Lah/227, AIR 1942/Sind/92, PLD 1949/Lah/75, PLD
1957/Lah/651, PLD 1952/Lah/548, AIR 1950/Lah/45,PLD 1965/Pesh/1,
PLD 1952/Lah/548, PLD 1965/Kar/454, PLD 1949/Lah/754, AIR
1916/Lah/R27, AIR1938/Lah/68, PLD1965/Pesh/S, PLD1965/Pesh/1, PLD
1953/Lah/131, AIR 1934/A11/589, PLD 1969/Lah/448, PLR 1969/Lah/108,
PLD 1976/Lah/516, PLJ 1976/Lah/294).

() That the husband treats her with cruelty,. (Muslim family law /
1961/p79. See also: PLD 1957/Lah/998, PLR 1958/Lah/725, PLD
1958/Lah/59, PLR 1958/Lah/173, PLD 1963/ Dacca/947, PLR
1980/Kar/320, AIR 1965/All/280, PLD 1969/Dacca/548, PLD
1976/Lah/1473, AIR 1952/All/633, AIR 1947/All/16, PLJ 1983/Kar/9,
PLD 1955/ Sind/378, PLD 1981/Lah/732, PL.J 1981/Lah/653, AIR 1941/
Sind/23).
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()That is to say : a: habitually assaults her or makes her life miserable by
cruelty of conduct even if such conduct does not amount to physical ill-
treatment or

b: associates with women of evil repute or leads an infamous life or

c: attempts to force her to lead an immoral life or

d: disposes of her property or prevents her exercising her legal right over it
or

e: obstructs her in the observance of her religious performance or practice,
or

f: If he has more wives than one does not treat her equitably in accordance
with the injunction of the Quran. (Muslim family law/1961/p79. See also:
PLD 1965/ Pesh/5, AIR 1938/Lah/719, PLD 1982/AJ&K/58, PLD
1957/L.ah/998, PLD 1958/Lah/59, PLD 1963/ Dacca/947, PLJ
1980/Kra/230, AIR 1965/Al/280, PLJ 1975/A) &K/21, PLD
1969/Dacca/548, PLD 1976/Lah/1473, PLD 1955/Sind/378, PLD
1981/Lah/732, PLD 1963/Dacca/947, PLD 1954/Lah/614, AIR
1943/Lah/310).

(®) on any other ground which is recognized as valid for the dissolution of
marriages under Muslim law, provided that:-

a) No decree shall be passed on ground (iii) until the sentence has becomes
final". (Muslim family law/p79).

b) A decree passed on ground (i) shall not take effect for a period of six
months from the date of such decree and if the husband appears either in
person or through an authorized agent within that period and satisfied the
court that he is prepared to perform his conjugal duties the court shall set
i aid decree. (Th e source).
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(') c: before passing a decree on ground (v) the court shall, on application
by the husband, makes an order requiring the husband to satisfy the court
within a period of one year from the date of such order that he has ceased
to be impotent, and if the husband so satisfied the court within such period,
no decree shall be passed on the said ground. (Muslim family laws
/80).1aw/1961/p7980)

(*) Effect of conversion to another faith section 4 from Dissolution of
Muslim Marriage Act 1939/p103. |

Mr, Yewer Qazallabash said: In case of husband whogenu «ciates Islam, his
marriage with Muslim wife becomes dissolved immediately, as in case:
Sawar y ar khan V Jawahar, Devt 1964 (1) And WR 60/ principles of
Muslim family law/p142.

() Charge of adultery against wife/ Muslim family law/p 93. PLD
1958/Dacca/62, and 9 DLR 528, and AIR 1962/All/570(DB), PLD
1957/Lah/998, PLR1957(1) WP/Lah/735.

(") The Act of 1939 in most of it's provisions confirms with Islamic law.
10| im law/p146.
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(') The Doctrine of Frustration is of relatively recent growth, exercises in
performance of contract in a proper case, where the purpose of the contract
or of the parties thereto, is frustrated by supervening event, not readily
foreseeable, without fault of the parties. ( The law of contract and Agency
in Pakistan/p102).

(®) Before 1863 it was a general rule of contract that a man was absolutely
bound to perform any obligation which he had undertaken and could not
claim to be excused by mere fact that performance had subsequently
become 1mp0331ble (M A Sujan/ law relating to frustration of contract/
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() So in Peradine Vs Jane 1647 (...) a tenant was sued for arrears of rent
and in defenc= pleaded that for the last three years he had been disposed his
form by the king's enemies. The court rejected his plea and the tenant was
liable for the rent even though he was unable to take the benefit of the
lease. (Neli Lucas/Law of contract/1996/ + Blackston press limited/p121).
(*) The court held that this was no excuse. (Law relating to frustration of
contract/p18).

(*) The same source /p17. + See also: 32 LIQB/164.

() Law relating to frustration of contract/pl16,+ Nail Lucas/ law of
contract/ Blackstone press/p121.

(°) The basic principle of frustration was formulated by Blackbrun G to

alleviate the hardness of the absolute obligation doctrine, in Teylor Vs
Cardwell,

(%) See: LR 4QB 180
) See: LR
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(") See: 6 AC 38

(*) See: 1926 AC 497

() Law relating to the frustration of contract/p 18-72,+ Law of contract and
Agency in Pakistan/p103- 121.

(*) Law relating to the frustration of contract/p72

(*)The first codification was in cases of supervening illegality, the second

modification was in cases of supervening destruction of the subject- matter
as in Tylor Vs Caldwell. (32 LIQB/164).

(°) The third modification was made where the commercial object of the
contract was frustrated as in Krell Vs Henry. (Trietel, the law of contract/7
edition/p663,+ (1903)2KB 740).

() ( 1)- Implied term theory (2)- Disappearance of the foundation of the
contract (3)- Just and reasonable solution (4)- Change in the obligation.
The implied term theory was rejected afterward as M.A Sujan said: But
like any other human institution, it was imperfect in itself and proved to be
unsatisfactory/ law relating to frustration of contract/p86.
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Sale of Goods Act JJ) 343! & e .2

Registration Act Jaaadl) CU-"G -3

Partnership Act <iS y&t ¢ 536 4

Transfer of property Act a—.‘ﬁ-‘ Ju Gite S

Specific Relief Act 4alddl Cilugudl) ) 5318 .6

Civil Procedure Code 5‘:‘-."’"-“ Slel i Cshe 7

Principle of Mohammadan Law Axaddd) Jisal¥) (933, 8

Ol g8l e B3 pE 9 Contract Act 1872 ,a1872 dda 3 g8al) (5389

ol AN el g B bl g dadh A ki (e al€55 N 56 998l (1938 8 Cipla abg
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(') Anson's law of contracts 26" edition/p440.+A Trietel/ the law of
contract 7" edition/p663.

(%) Law relating to the frustration of contract/p93

() Chandpur Mills Itd Vs Official liquidator: PLD 1960/Dacca/308,
+Mohammad Zakaria co Vs Province of west Pakistan 1969 :/SCMR/428,
+Abdul Mutalib V Razia Begum: PLD 1970/SC/185,+ Sibtain fazal V Star
Film Distribution/PLD 1964/SC/337,+ Kishen V Gohli AIR 1938/Lah/757,
+QGuransitta V' Labhill AIR 1936/Lah/476,+ Hukum V Jeth AIR
1944/Sind/205,+ Ghulam Hussain V Ebrahim saley PLD 1964/Kar/388,
ah/352).
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(') Mr M Farani/ Manual of Family law's in Pakistan/ Lahore law
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ep publication Delhi\ 1992\p263
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'Y As in case Taylor V Cordwell.

()
(®) As in case Pollock CB V Wright, Chitty on contract/p 658
() As in case Rabinson V Davison 1871 LR 6 EX 269

(*) The contract is discharge when performance becomes impossible:

d f the subject —matter.
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(ii) due to the death or incapacity of promisor in a contract of
personal services.
(iii) due to the subsequent change in the law.
(iv) due to the non existence of a state of affairs, the existence or
continuance of which formed the basis of the contract, or
(v) due to such an alteration of circumstances as to bring about
complete frustration of commercial object. (law of contract and
Agency in Pakistan/p284).
(') The circumstances in which frustration may apply
(i) The destruction of subject matter of contract
(i) The non- occurrence of a particular event which forms the basis of
the contract
(iii) Non availability of one of the parties due to death, illness or other
circumstances. This applies to contract for personal services such
as contract of employment.
(tv) The frustration of the common adventure. It is due to interruption.
( Law of contract by Neil Lucas/ 122-123).
(®) (i) performance of contract may become
impossible because the destruction of anything
which is essential to the performance of the contract.
(ii) A contract may also become impossible of
performance because a statute of thing which was
the basis of contract had ceased to exist.
( The law relating to the frustration of contract /p119).
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(") As in case of Haider Bakhsh V State, PLD 1988 X — part 1/ 176-177.
(®) As in case of Harllock V Bail, 1916- 1 AC- 486

() As in case of: Taskiroglov V Noble thosi, 1962 AC 93, and case of
Carapenayati & Co ltd V E.T green ltd, 1959- IQB-131.

(*) As in case of Appleby V Myers 1867/ LR/ 2C, 65

(5 ) Chitty on contract, Vol 1/p 680.+ And see also:
PLD 1988 X part 1/ 176-177

(°) It was observed that the affect of frustration at common law
is to release both parties from any further performance (...)
that was the position affirmed by the courts earlier ruling.

( law relating to the frustration of contract/p33).

(’) The parties shall be excused in case (...) the performance
becomes impossible (...) without the fault of the contractors.
(Contract law in perspective by John Tillotson/p142).
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and each party is excused from his further obligations.

(Law of Contract by Recherd D Taylor/p158)

(') Force majeur are events which are . beyond

the control of the parties and the expression

has been judicially defined to cover all

circumstances beyond the will of man and which it is

not in his power to control and such force majeur is sufficient to justify
the non-execution of contract. Thus war, inundation and epidemics are

cases of force mejeure and also the strike of workman. (Contract law in
perspective/p146).
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(") Therefore, it would be better for them to separate from each other and
dissolve the marriage than to continue the same to lead the critical and
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(') PLD 1967/SC/97

(®) 1992 MLD/159

() 1992 CLC/937

(*) PLD 9181/Lah/335

(*) The wife of Thabit bin Qais came to the Prophet (p.b.u.h) and said, O
Allah's Messenger, I do not blame Thabit for defects in his character or his
1gi i uslim, dislike to be behave in an un Islamic
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manners (if I remain with him) On that Allah's Messenger (p.u.b.h) said to
her will you give back the garden which your husband has given you (as
Mehr)? She said, yes, then the Prophet (p.b.u.h) said to Thabit; O shabit
accept your garden, and divorce her one. ( Sahih —Al- Bukhari/ Hadith No
197).

(') From the evidence of Fatima produced above, it is crystal clear that the
learned Family Court was not possible for the parties to live together in
love and harmony and that the refusal to dissolve the marriage would force
the parties to live in habitual union which would not be in accordance with
the 1n3unct10ns of Islam. /p355.

(®) In view of the above discussion, it is evident that the Family court did
not commit any illegality in deciding the suit in favor of Fatima or
exercised it's jurisdiction unlawfully or with material irregularity, resulting
in grave injustice which ought to be corrected by this court.

The impugned judgement of the learned Family court is based upon the
evidence on record and is in accordance with the injunctions of the Holy
Quran and the judgement of the honorable Supreme court of Pakistan.
rdingly dismissed in limine. PLD /Kar/ 348-357
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been paid. It cannot be recovered again from the ship owner

upon the frustration of voyage. Although the goods be lost.

This is regarded as an application of the general rule that freight

payable in advance is never recoverable.

(CLC 1988, Vol x, part 2/ p304,+ Carver's carriage by see/ Vol 1 1/p779).
()If before the date of frustration, advance freight had fallen due

it remained payable despite the frustration of the contract.

Commercial court Lioyds law report 1981/559.+

CLC 1988 Vol x part 2 /p 304.
(*) The same source.

() Lioyds law Report 1983, Vol 1/373
(*) Advance freight is not recoverable if the delivery of the goods is

revented by the act of God. (Carver's carriage by see/ Vol 11/1691).
AN B il 3y ks



(Cailasiall 3 )ad oo da A G g el At Alladeut A 5o Sl bl jlia Laly
o) 09283 La JS 193 S O (ygiations agdSly ags (301 s il Gty Y (g0 2l
D3 a8 e dsle ol

GSrall (ol gl ¢ Aty Arail oda B ANadl Adaat) LaSaall cudad Qi) A g
@Siall A o aall Lgads AN calllh 3 el (e dda pddf e IS eaall I aa ol Anle
D ) ANG el gl ANasu 4l

ApaSLt (Sl At g g oy AN g Con b L phiba i Aa g el (W
EESYYRRN
O daat Gk 5 a9l pa\llly  (2)
Caddl ey Ol gl i jB Lada alala Gy a3 SBadl Ol A Andlll 038 diday  (3)
Sl adiaal | pae LS SAN (BAle dada G el A alall Glaty Laads
A daall ALl Cacd) g eallall
2 ""‘un @-‘-‘ g-‘J-"“ it o Caga ?1970 A (Natlonal Bank) g-d}m LEN YY)
L 0 e Baad dlld Aglls i U gale 3586-323 ilsall aduaall 1ia
B gl a1 foagbsy 2l gl g ale S aay Ailall B 9 Gluuay (e Bl

#1990
22,848 Jlakay sy e dpy B A8 3 Ladl gl et I Ayl aluaall J-'*-‘(%.;“JJ
Ledd

,ﬂhﬁg%hd&\@d\a\ M@!ﬂ\ﬁtmw\m@\,&.\s‘,

ALl cpa G il it £ gy ol go ] cia b L alala Laa g il Gl U Lalg
dagSa il cip ya) o dalh S5 21973/9/5 Fabis s eSiall dhall Cacun e gB1)
21973/9/19 fobh Wil A i) asan lush

p AT Bl A i) da gSal) il (pe il g e Y el g

A0 i) da gSall ) JRRS Lgale 3 gl g Laslali g Glinsly JA1a & gidd) aran 4ySla

9 Qe sl e

(') AIR 1944/ Mad/239,+ AIR 1955/Assam/33,+ AIR 1950/A11/592,
+ CLC 1988, Vol x part ii/ 305
(®) CLC 1988, Vol X part ii/305
A ¥ AL A yay (g gy ailly (%)
() The ownership, management and control of all Banks shall stand

transfer to, and vest in, the Federal Government on the commencing day.
vol xv

AN g3 el gl 0



so |
et Gl pldas) o oSy ad Ll Ay ol i ) Gallal) GUERGCL) pill
Jalhal) Sl 2d 48 @jtmtéﬁumws

S G R Nl i Abael) AaSaall ) Al i) ad

lgia 950 Aol U.m‘h...u.h Guila (e dndian Lt alanadl Jaiad

(549 Lord Blanesh burhg warrington (583 J) g &l 3 9w by 3V (o A gad 4008
D Royal Bank of Canada 458 (3 i Jig

Mutukumara Rama el 19495 9550 (rag Spencer Jmibiast (pid :Lu-\aa M 3

( ) Swami gﬂ‘JﬂJ
Farhan = $9 33 (b4 9 House of Lords J4¥ il Gusla O da guad dyuad g

@ upe
3,¥ 3 Lord Somervell J1.9_aw Y O GUL odalt A B0 Lgd Cld dusd JJ‘ R I
21956 43 Lord Radicliffe i< 30 Y 9 Lord Reid &
@ Chitty s GBS (a Jaiud g
g L8 ol e adla g o3 LB A il ?lw\aﬁl&jlm‘_}‘}imﬂ@m‘ Ja g
R R P DO g R T W IR F I Tt LA Nigtd
LQ.LAJ mmmvunuuw MMM@MM!}J\N

JLI.“.I 4.\19 JJM‘ ‘_gba\

S sy dBal) Jaa DA

Jue i) 3 o) b clasdll el sl Ladta ase

J.&T u&u.“ u&wmaﬁu\ ;LIA)L'APJG

Lgule HAJBMJ&L“QA&J;LNMY‘MJSAM

4l lagall A caad gt glal 3 agy J:.Lm

3 g8ally el SN ol g Juss (4 Gyl ¥ & gas

JIY SIS Lagh pad g CuaBlatall 831 5) (re Ag L) 2l galh 4 gl
Clilaudll 4

elﬂ'}’\ ;HJ‘;QJ.IJA Qs A gla
plgy Lidls iJJ.GJam‘aU.JNI QUJ‘;BLL\a.H i g ol g Gl S e aal g J<E

(Adnd)
Jaedead) \J.bu-“uAJ.“J‘LuJJ."J_).ﬂ‘;n‘g.mtﬂ.aﬂbb\.«adiyuwdﬂluéul 13l g
elﬁ\ﬁl&\gé@d&hb PNM%M!J‘_’&JJI TP

(! )( AIR 1934/ Privy council/ 210)
( ) AIR 1923/Madrass/340
() CLC, Vol xv/371
(‘5‘) Chitty on the contract/1/1402 Section No 1405-1407, 1408, 1413.
V -
P el ks g0

)
2)
@)
4
()
(6)
(7
@®)

®)



o L

FUENIRKTY aﬁj%@wiéﬂi@g&m\gﬂs
a.mtuasmmu.aﬁg‘,mwu@mmﬁuﬁJdm.\ia.wy‘;,i.,.

A G
o gasil
odh (4 Lels Ledl (1%ay ¥ A5UaSlll Adaal) aSlaiall ) crand ) 5408 Ll S
@ A

(1) CLC Vol xv, 373.+ Avtor Singh, law of contract, 236
(*) Some of these cases are as follows:
a- Quinn Corporation V Cotton export Corporation 2004 /Kar
High court case No 004k 5031
b- President V Benazir Bhutto, 1991/Karchi High Court case No
991 k3
¢- Pak N.S.Cormp V L&M Maritime INC 1991 Karachi High
Court case No991 k2
d- Pakistan industrial cresit and ivestment corporation Itd V

Hbib Enterproser Itd 1989 Karachi High court case 989 k
487

e- AR Mohmood Siddik V Trans Oceanic steamship co, Itd
1988 Krachi High Court case No 988k 223

f- Kadir Bakhs & sons V Province of Sind 1988 Karachi High
Court case No 988 209

g- Province of West Pakistan V Pir Muhammad 1980 Karachi
High Court Case No980 240

h- Abdul Mutaleb V Mst, Razia Begum 1970 Supreme Court
case No 970 s 28

i- Muhammad Zakaria & co V Province of West Pakistan
1969 Supreme court case No 969 S 939

J- Messrs Dada Itd V Absul Sattar & co 1968 Karachi High
Court No 968 K21

k- Alhaj Kutbddin Ahmad V Abu Jafar Hari Dawan uddin

Abm ther 1963 Dhaka High Court case No DK 39
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