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Abstract

Sukitk have been contributing significantly to the growth and development of Islamic
finance globally and have successfully retained the focus and interest of researcherg,
academicians, and professionals since recent decades. Innovation and ﬁnanciill
disruption have created a spectrum of financial products and practices that have beein
i
deployed in sukitk industry across different regions. The study distinctively showcasqj*,s
thematic Shari‘ah appraisal of contemporary structures and issuing documentation
(prospectus) by incorporating opinions of leading Shari‘ah scholars and practitioners.
The study is structured on grounded theory to explore thematic aspects of structured
responses collected on Shari'ah compliance of sovereign and quasi-sovereign ijarah
sukiik from Pakistan, Bahrain, and Malaysia. Themes of Shari'ah issues are identified
through content analysis and expert surveys and vigorously deliberated in light of
Islamic instruction and precepts to assess and conclude the level of Shari’ah compliance
in sukiutk industry across sample regions.

The study finds asset ownership (beneficial vs. legal), the status of SPV, asset-
based/backed sukiik, recourse and disposal rights, purchase undertaking of ijarah sukiik
on its face value at the time of redemption and fee on third party guarantee, as major
debates over Shari'ah compliance of quasi and sovereign ijarah sukak in form. The
study concludes that Shari‘ah compliance of quasi and sovereign ijarah sukik in its
form is harmonized, converging and largely acceptable. The study further augments
Shari‘ah appraisal by evaluating the substance of sovereign ijarah sukuk through the
lens of maslahah and maqasid and concludes the presence of divergent opinions for

being subjective and being discussed in different perspectives and constraints. The

X1



study finds a striking need to align and streamline competing views of different
stakeholders on an institutional level to produce sound, trustworthy and viable solution-
based research work for the various stakeholders of the industry. The institutional and
collective ijtihad would pave the way for the sustainable development of sukiik industry
and shrink the trust deficit among stakeholders.

Keywords

Sukak, Shari‘ah, Compliance, Sovereign, Ijdrah, Prospectus, SPV, Ownership,

Undertaking, Guarantee, Bai* al-mu ajjal |, Hival, Magasid
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Chapter One: Introduction

Sukiik, the Islamic investment certificates as an alternative to conventional
securities have been emerged as a popular product of the Islamic firincial industry and
got the attraction of the Muslim and the western world alike. Especially over the last
decade, sukik has gained exponential growth through the provision of a real-time
solution to governmental institutions and other corporations . acung mainly as a
funding source for a large-scale project (International Shari‘ah Research Academy for
Islamic Finance [ISRA] & Routers, 2017).

Sukik has played a vital and leading role among various instruments of tﬂe
Islamic capital market (IIFM, 2016). The issuance of prevailing Sukik structure as per
Shar1'ah guidelines is among the core objectives of Islamic Banking and which in turh
may definitely assist the establishment of an Islamic economy (Usmani, 2007, p. 2). |

The introduction is further divided into six sections i.e. background of the studyi',
importance of sovereign sukiik, the research statement, objectives and research

questions, and plan of the study, respectively.

1.1 Background of the Study

Islam is not a combination of some specific beliefs (‘agaid) and worships
{+o ..+ oniv, rather it is a complete code of life. It has brought guidance and
cavuianes for all spheres of human life, and all these principles and commands are as
significant as the soul for a human body. It is a fact that without the rectification of
socio-economic dealings as per Shari‘ah principles, we cannot present the real picture

of Islam to the world. Therefore, every Muslim needs to have complete awareness about



Shari‘ah related issues in his respective field (Ibn-Abideen, 1992). An important point
however needs to be clarified that the wellbeing pursuits of Islamic teachings are meant
for the whole of mankind and not only for the Muslims (Usmani, 2010).

Broadly, the Islamic framework consists of beliefs ( ‘agd'id), worships ( ‘ibadat),
financial dealings (mu ‘amalat), social life (al-mu ‘Gshrat) and ethical values (al-akhlag).
No doubt, all of these constituents carry their significance but mu ‘amalat, (financial
dealings) keeps their identity and maintains their status owing to specific relationship to
the livelihood of mankind. Mu ‘Gmalat being important for the whole community rather
than individuals, they leave their impact on a massive scale (Al-Sarakhsi, (2010); Al-
Magrabi, 1992). Mu'dmalat and their philosophy have proved resilient to the
occurrence of the global crisis that only the asset-based financial system can work in the
best interest of the economies in their domestic and international contexts.

The sale of debts has been identified as the main culprit for invoking the Great
Financial Crisis (2008). Multiple rapping of heaps of debts connected with
Collateralized debt obligation (CDO) that triggered the recent financial crisis (GFt
2008), was marginally possible if the sale of debt would have been abandoned (Usmani,
2010). The appetite for debt has been associated with the financial fragility of economic
agents throughout history and is a root cause of major financial crises, including thé
2008 global financial crisis and the 2011-2013 Eurozone debt crisis (Safari et al., 2014,
p-196).

The prevailing global financial crunch did not decrease the demand and
popularity of Shari'ah compliant securities. It is rather increased for Islamic financial

institutions The International Monetary Fund (IMF) and World Bank are keenly



observing the Islamic financial sector and a lot of studies have been conducted in this
regard till now (Jobst et al., 2008). Therefore, to attain this hallmark, the Islamic
financial system is being practiced by western economies also from the last few
decades. While on the other side the experts and specialists in this area such as
economists, Shari‘ah scholars, finance, and legal experts are putting their joint efforts,
despite their limitations to mark this Devine system as a sound and viable ﬂnanciial
system. For this purpose, several financial and legal bodies have been established in tlJle
various jurisdictions of the world particularly in Muslim countries.

Trading, agriculture, manufacturing, and services are the four major spheres of
mu ‘amalat (financial dealings). In the current scenario, the Islamic financial industry
has been evolved gradually into three major areas which cover a substantial portion j()f
the market such as Islamic banking, takaful, and Islamic financial markets. In tﬁis
regard, the World bank presented that in the last decade, the Islamic finance industjﬁ’y
has undergone exponential growth reaching a growth rate of 10-12% annually. By t‘lle
end of 2015, the total cost of Shari‘ah-compliant assets was reached US$2 trillion. Thiis
is covered mainly by banking and non-banking financial arrangements, capital aﬂd

money markets, and insurance (World Bank, 2015).

1.2 Importance of Sovereign Sukizk

There are different Islamic financial instruments and tools are being practiced
under the umbrella of various modes of financing. However, the most prominent and
projecting instruments of this financial industry are called sukitk.

Especially over the last decade, sukizk has gained exponential growth through

the provision of a real-time solution to governmental institutions and other corporations

by acting mainly as a funding source for a large-scale project (ISRA & Routers, 2017).
3



Sukitk, nowadays, is believed to be the most attractive option in terms of 'Islamic
financial activities. With the steady growth of the sukizk market, issuers are increasingly
looking for more flexible and more efficient structures. This is particularly true for
sovereign sukiik, which comprise the majority of domestic sukik issuance. Sovereign
sukitk represent more than 70% of domestic sukik over 2009-2014 (IIFM, 2014; Al-
Suwailem, 2015). ]

Sovereign sukik “which are called in Arabic (4wl &Suall) issued dy
governments (through their central banks or monetary agencies or similar entities)
normally with intent to generate funds. The funds are usually used to finance budget
deficits and/or public projects, among others. Examples of sovereign sukik include
Malaysia Sovereign Sukitk, Bahrain Sovereign Sukiik and Government of Pakistan
(GoP) ijarah sukitk”. Quasi-sovereign sukitk “which are called in Arabic ( 45 45l
4pudl) issued by agencies (state-owned companies, publicly owned corporations) that
have government backing e.g. sukitk issued by Pakistan stone development compady
(Pakistan) and Saudi Electricity Company (Saudi Arabia), etc.” (Investment & fmancé,
2017).

Sukitk denotes a kind of Islamic financial certificate that may hold undivided
partial ownership in certain ways. For instance, this partial ownership may present in
debt, property, project, business, and investment. And thus may specifically termed as
sukitk al-murabahah , sukitk al-ijarah, sukik al-istisna " , sukitk al- musharakah or sukiik
al-istithmar respectively. Thus, technically speaking, it may be inferred that both sukiik
and conventional bonds are different financial instruments as the latter is just the

promise for the repayment of loans at a certain time in the future. To add further,



AAOIFI (2007) describes sukiik in a very comprehensive way that sukuk are
“certificates of equal value representing undivided shares in ownership of tangible
assets, usufruct and services or (in the ownership of) the asset of particular projects”.

In literature, sukitk has been discussed in terms of its multiple types, for
example, ijarah (leasing), wakalah (agency), mushdrakah (partnership), istisna * (build-
to-order projects), etc. Among these, al-ijarah (leasing) is the most widely issued and
discussed instrument in the Islamic financial markets (Kahf, 1997; Abdel-Khaleq &
Richardson, 2006; Siddiqi, 2006; kamali, 2007; Usmani, 2007; Wilson, 2008; Yean,
2009; Hammad, 2011; Riazuddin, 2011; Safari, et al, 2014; Godlewski, Turk & Weill,
2016).

ljarah sukiik (3 =) & Sa) are “certificates of equal value which are issued by
the owner of an existing property or asset either on his own or through a ﬁnanci%al
intermediary, to lease it against a rental from the subscription proceeds. When tf?le
subscription process is completed, the sukik holder becomes the owner of ti)e
underlying asset. After subscription, the underlying becomes owned by the sukn“ik
holders. The usufruct (manfa‘ah) owner may also present an ijGrah sukuk for any
property/asset. The purpose may be to give it on lease against rentals ... ijjGrah sukik iis

also known as sukitk al-ijarah” (Investment & finance, 2017).

1.3 Statement of Problem

To brand more viable and sound financial instrument the ijarah sukik have been
facing since its inception, a critical assessment and reservations on Shari‘ah aspects in
particular from prominent contemporary Muslim scholars such as (Usmani, 2007,
Elgari, 2011; Mansoori, 2011; Laldin, 2012; Ayub, 2014; Al Suwailem, 2015; Ayub,

2017).



Divergent and competing Shari‘ah opinions on different aspects of sukiuk
issuance and structuring have created immense curiosity among stakeholders of sukiik
market. Lack of Shari‘ah harmonization and consensus regarding issues in sukik
offering hamper the potential and sustainability of sukitk market and create a trust
deficit among market players. The phenomenon is grounded in distinctive Shariah
instructions emerging from different schools of thoughts of Islamic figh across regions
like Pakistan, Bahrain, and Malaysia. There is an immense need to identify Shari‘ah
issues regarding sukitk as surfaced in stated regions to evaluate Shari‘ah compliance of
sukitk in their form and substance.

Considering the above-stated discussion and scholarly arguments by renownéjd
Shari‘ah experts, the structuring of ijarah sukitk and its Shari‘ah compliance has sorn;e
debatable areas such as beneficial ownership, presence of special purpose vehiche
(SPV), asset-based and asset-backed sukiik, sale and purchase undertakings, recourse
right, multiple parallel contracts, bai ‘ al-mu’ajjal, hiyal, and makharij, etc. ;

i

To the best of our knowledge, no study has evaluated the above-stated issues io
the sovereign and quasi-sovereign ijarah sukitk structures particularly through
qualitative (interview-based) research methods from the Pakistani, Bahraini, and
Malaysian regions.

Consequently, based on this one can argue that there is an immense need to
evaluate the Shari‘ah issues of prevailing sovereign and quasi-sovereign ijarah sukiik

structures by focusing on these regions.



1.4 Research Objectives
Based upon the foregoing discussion, the objectives have been framed as under:

1.

To identify themes of Shari‘ah issues and debates based on the
contemporary literature related to the sovereign and quasi-sovereign
ijarah sukuk in Pakistan, Bahrain, and Malaysia.

To examine Shari‘ah legitimacy of various components of the sukigk
issuance, such as ownership of the underlying asset, special purpose
vehicle (SPV), the transmission of asset-related benefits to the investor,
green shoe option, the process of redemption, combination df

i
inconsistency contracts, buy-back arrangement, contractual requisiteé‘,,
!
etc. |

To examine the relationship of sukik issuance with the societal needE
and any coherence with the requisites of Islamic economic objectives. ;
To obtain and analyze the views of various stakeholders, such a§

i
Shari’ah experts, (Shari‘ah advisors of different Islamic ﬁnanciz{!l
institutions), practitioners from various regulatory and financial bodie}s
that are involved in the sukik structuring and issuance, and
intellectuals/academicians (from academic institutions, particularly, m

respect of the concemns raised in objective No. 2 above and conclude the

resolution and strategy addressing all such issues.



1.5 Research Questions
Based on the above objectives, the present study would focus on the following

research questions;

L.

Are the contemporary sovereign and quasi-sovereign ijarah sukitk structures
Shari‘ah compliant?

Is the use of parallel contracts permissible as generally seen in the case of sukiik
issuance?

Do the sukiik holders gain complete ownership in real assets, in case of _sukﬁk

being issued for establishing new ventures?
Is the concept of beneficial ownership as effective as real ownership whiﬁe
establishing rights and liabilities regarding the underlying asset? i
Is the presence of the Special Purpose Vehicle (SPV) comply with the Shaﬁ‘d‘:h
requisites? :
Is the concept of third party guarantee involved in quasi-sovereign ijarah sukﬁk
structures and what is the Shari'ah status of ‘charging fee in this context?
Does the bai ‘ al-mu’ajjal of near to maturity GOP [jarah sukiik to the State BanL
of Pakistan comply with the Shari‘ah parameters?

Is the green shoe option, practiced in the issuance of sovereign ijarah sukﬁlk
valid as per Shari‘ah rules?

Is the contemporary sovereign ijarah sukitk issuance fulfilling the higher

objectives of Shari‘ah and not fall under the category of stratagems (hiyal)?



After merging the above nine research questions into five research areas by
including various sub-questions inappropriate heads and sub-heads to develop a
comprehensive survey is as follows:

Research Area # 1
The first research area explains the issues related to ‘asset ownership’ which is
consisted of further, sub-sections; such as ‘beneficial and legal ownership’, ‘issu#s
1
related to special purpose vehicle (SPV) regarding asset-based and asset-backed sukﬁli ’
‘restrictions and undertakings such as ‘purchase undertaking’ and ‘purchase of ijarah
sukiik on its face value at the time of redemption, ‘asset disposal and recourse righi’,
‘asset due diligence and management of the sukik asset, etc. }
Research Area #2 {
The second research area consists of the concept of ‘guarantee’, and ‘third parjty
guarantee in quasi-sovereign ijarah sukitk structures’ and the ‘Shari'ah status #f
‘charging a fee on it’. ‘1
Research Area # 3 i
The third research area has explained the issue of ‘combination of contract in parallL:l
contract in sovereign and quasi-sovereign ijarah sukiuk structures in Pakistani, Bahraingtli
and Malaysian regions. ‘
Research Area # 4
The fourth section has discussed the issues related to ‘GoP ijarah sukik based on baj *

al-mu’ajjal and asset appraisal options such as ‘green shoe option’ in sovereign and

quasi-sovereign ijarah sukik structures specifically in the Pakistani region.



Research Area # 5

The fifth research area is described the important and argumentative issue of ‘hiyal and
makharij’> by discoursing the ‘maqasid al- Shari'ah (higher objective of Islamic law of
contract) in the context of sovereign and quasi-sovereign ijarah sukitk structures.
Furthermore, this section also summarized the whole debate of this research work titled,

‘Overall Shari‘ah compliance’ of sovereign and quasi-sovereign ijarah sukitk structurés
|

in Pakistani, Bahraini and Malaysian jurisdictions.

1.6 Study Plan 1
The present study is completed in seven chapters by following the structure

recommended by Perry (1998) for a doctoral thesis. Each chapter is explained 3s
|

follows.

In the first chapter, titled “Introduction”, the study introduces the research topic

together with the statement of the problem, objectives, development of researc{‘h
questions, and the significance for the present research work. J

The second chapter, titled “Shari‘ah Rulings for sukiik” explained the varimLs
definitions of sukik and its categorization. The other section elaborated the Sharf'ah
principles for sukak. For instance, it mainly covered the conditions regarding the parties
to the contract and its subject matter. Likewise, the relevance of various Shaﬁ‘djh
contrasts i.e. riba (interest), gharar (uncertainty) and gimar (gambling), Prohibition of
Combining Two Transaction in One in sukizk and key Shari'ah rulings on sukiik issuance
and trading would be shortened in this section.

The next Third chapter, named “an Overview of Sukiak Markets” is presented a

bird's eye view of the Sukuk market that is currently the most evolving part of Islamic

Capital Market (ICM). The development of sukizk market is particularly discussed in the
10



context of Pakistan, Bahrain, and Malaysian regions regarding sovereign and quasi-
sovereign ijarah sukik structures.
| The fourth chapter, titled “Literature Review”, includes a detailed review of the
literature of the sovereign ijGrah sukick and their concerned Shart ah issues such as asset
ownership (beneficial and legal ownership), undertakings (Purchase undertaking,
disposal, and recourse rights, etc.), Special Purpose Vehicle (SPV), Third-pan‘fy
guarantee and charging a fee on it, combination of contracts by using parallel contract#,
GoP ijarah sukiik based on bai‘ al-mu’ajjal, hiyal and makhdrij concerning higher
objectives of Shari‘ah, etc. Moreover, this also presents the gap identification aloq’jg
with the theoretical framework for the current research. :
The next fifth chapter of the thesis will cover the areas like research method ad)d
methods for collection of data, sample description and data analysis tools arijd

techniques and questionnaire development, etc. ;
|

The sixth chapter, titled “Shari‘ah evaluation of associated Shari'ah issues in
sovereign and quasi-sovereign ijarah sukiik structures” addresses several Shaﬁ‘;i:h
issues such as ‘asset ownership’ (beneficial and legal ownership), ‘issues related to SP{’
regarding asset-based and asset-backed sukuk’, ‘restrictions and undertakings such as
‘purchase undertaking’ and ‘purchase of ijarah sukiik on its face value at the time of
redemption, ‘asset disposal and recourse right’, ‘asset due diligence and management of
the sukiik asset, etc. Similarly the concept of ‘guarantee’, and ‘third party guarantee in

quasi-sovereign ijarah sukik structures’ and ‘charging a fee on it’ and the issue of

‘combination of contract in parallel contracts’.
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Likewise, the issues related to ‘GoP ijarah sukik based on bai al-muajjal’ and
‘asset appraisal’ (green shoe option, etc.) and the issue of ‘hiyal and makharij’ by
discoursing the‘magqasid al-SharT'ah’ (higher objective of Shari‘ah), etc. in sovereign
and quasi-sovereign ijarah sukiik structures in an explanatory way by also discussing
the related offering circulars (prospectuses) with the help of interview-based data
analysis diagrams from Pakistani, Bahraini and Malaysian respondents.

The final chapter, named “Discussions and Recommendations”, will present tl;e
conclusive remarks and discussions regarding the significant findings of this thesis, add
the last section summarized the whole debate of this research work titled, ‘Overapl
Shari‘ah compliance of sovereign and quasi-sovereign ijarah sukitk structures f+r
Pakistani, Bahraini and Malaysian jurisdictions’. It will further present the futute
implications and study-based recommendations. :

!

The current chapter has presented the basic framework for the study with tHie

help of a sound introduction and study background. Through this chapter, by presentinLg

|
i

the problem statement, the main area of concern is made highlighted. Moreover, a cle%r
study direction is provided with the help of an explanatory research question (researcb

areas) and clear objectives. The next chapter reviews the relevant important details

regarding sovereign sukiik issuance and general Shari‘ah rules for sukiik.
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Chapter Two: SharT‘ah Rules related to Sukitk

Generally, authors categorize the Islamic financial markets (ICM) into the following
segments such as Sukiik markets, Shari‘ah compliant stocks, Islamic fund management,
Islamic private equity, and venture capital, Islamic derivatives, hedging markets, and
Islamic structured investment products. The title of the current research work is related
to the first one ‘sukitk markets’. In the subsequent section, the various aspect of sukﬁjk
such as the definition of sukik, its classification and significance pmticulariy

concerning ijarah sukik, and related Shari‘ah rules would be elaborated.

2.1 Definition of Sukiik

i

|
Fundamentally sukitk can be defined as, “an Islamic financial certificate

\

|
representing undivided, partial ownership in a debt (sukiik), property (sukiik), proje#t

i
(sukizk), business (sukik), or investment (sukitk)”. Therefore, technically speaking, it ‘s

J
actually unlike the conventional bonds that are prevailing in the market having a mete

significant feature of debt repayment at a certain date in the future (Investment &

finance, 2017). The Accounting and Auditing Organization for Islamic F inanci#l

Institutions (AAOIFI) defined sukitk as 1
“Investment sukitk are certificates of equal value representing undivided sharés

|

in ownership of tangible assets, usufruct and services or of the assets of b
particular project or specific investment activity;, however, this is true aﬁér
receipt of the value of the sukiik, the closing of subscription and the employment

of funds received for the purpose for which the sukitk were issued” (AAOIF],

2007, Articles 2/303).

13



1

The Islamic Financial Service Board (IFSB, 2009) defined the investment sukiik
(in its Capital Adequacy Requirements for Sukiik, Securities and Real Estate Investment
as

‘Certificates’ with each sakk representing proportional undivided ownership

right intangible assets, or a pool of predominantly tangible assets, or a business

venture (such as a mudarabah). These assets may be in a specific project 4r
investment activity following Shari ‘ah rules and principles. ‘

The Securities Commission Malaysia (SCM, (2014) in its guidelines on sukiik

defined sukiik as ”Certificates of equal value which evidence undivided ownership or

The Securities Exchange Commission of Pakistan (SECP, 2015) in its Statutory

investment in the assets using Shari ‘ah principles and concepts endorsed by the SAC i
|
|

Regulation and Obligation (S.R.0) # 112 (1), section Q, defined sukiik as follows:
“An instrument of equal value representing an investment of the Sukt%k
holders in the capital of the issuer to the extent of undivided share in t4e
ownership of the identified tangible assets, usufruct and services or th?e
ownership of the assets of particular projects or special investment
activity based on characteristics and structures including participatory
mode approved by the Shari'ah Advisor”.

Although these definitions may differ in certain aspects, apparently it can seem
that all these (AAOIFI, IFSB, and SECP) defined the ownership particularly to tangible
assets while intangible assets not mentioned here although to some extent has taken into

consideration the progress made in the practice of sukitk issuance which has over time,

included intangible assets such as mobile air time vouchers, (i.e. Meezan Bank Ltd
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‘Mobile airtime sukizk’ with the collaboration of Ufone in Pakistani region) intellectual
property rights, etc.
However, Islamic Shari‘ah Research Academy (ISRA, 2015, p.413) defined in
such a following way:
“The term ‘sakk’ means any certificate evidencing an undivided
ownership right or interest, wholly or partly, in a Shari ‘ah-compliant
tangible asset, intangible asset, usufruct, commodity or business as 1a
going concern, or a participation right in any Shari ‘ah compliant profit-
sharing venture, or a Shari‘ah compliant financial asset, or any
|
combination thereof through a mixed portfolio of various assetls,
provided that the financial asset portion of the mixed portfolio of the
assets should not be exchanged except at par value”. |
ISRA’s definition seemed more inclusive than other above definitions as it
includes intangible as well as financial assets. Nonetheless, As per the researcher, it }
would be accepted in the Malaysian jurisdiction while the other Jurisdiction’s j‘
|
\

definitions such as Bahrain (AAOIFI) and Pakistan (SECP) might not be recognized as:
trading in 100% financial assets such as receivables and debts (i.e. murabahah sukiik)
though at face value is not legitimate till now by their concerned Shari‘ah councils. In
the beginning, the better option which might be accepted for each Shari‘ah council and
board is that to include the only word of ‘intangible assets, which is acceptable by the
tri Shari‘ah councils such as AAOIFI, IFSB, and SECP. Of course, the matter of

‘financial assets’ may be acceptable (in some form) soon by these jurisdictions such as

the numerous rough drafts regarding the ‘sale of debt, by AAOIFT has been equipping
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in the light of ongoing discussions and suggestions by the various jurisdiction’s

Shari‘ah scholars from 2015 till now in this regard.

2.2 Historical Back Ground of Sukiik

The Arabic word sukitk is the plural of the word sakk, meaning “certificate” or
“order of payment”.

During the era of late Islamic caliphates, the word “sakk” has been frequenqy
reported in their official and business documents. During those early eras of Muslilln
rulers, sukitk have been used as an authentic paper certificate depicting financial
obligations stemming from various commercial ventures. (Saeed, and Salah, 2014). It

{

has been narrated in the various famous books of the ahadith such as:

ol 5yn of JUb Scda e 20lyn JWB ) po llsf 20lyd JB o ipn of o

1
(Al-Muslim, Hadith, 1162). . i |

Narrated by Abu Hurayra 4% that he said to Marwan, Do you make usury halal? He

replied: I did not authorize the sale of usury Aalal. Then Abu Hurayra 48 said: Do you

make trading in sukiik Halal? However, the Messenger of God (May God bless him ardjd
grant him peace), prohibited the sale of food until it was possessed. He said: Hencé,
Marwan gave a speech to the people, “Ultimately, he forbade selling them,” Suleyman

said: Consequently, I looked at guards that they took from the hands of people.
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The term sukizk that is mentioned in this narration refers to certificates, more
specifically or grain coupons, which were remitted to soldiers and public servants
during the time of Marwan ibn al-Hakam and entitled the sukiik holders to the receipt of
commodities/ the sukitk matured. However, it was noted that the sukiik holders used to
trade that sukik before they took delivery of the commodities at the time of maturity.
This resulted in the underlying assets that the sukiik represented before their ownership-
a transaction Shari ah. The transaction is also associated with the trading of debt, that is,
the transfer of money at various prices, leading to the occurrence of riba. As such, the
trading of this maturity date was disapproved by scholars at that time. Nonetheless, tHje
fact that represented the value of an underlying asset- in this case, commodities ?r
grains-was disputed. From this narration, therefore, the use of sukik in classicill
literature is noted. (Sukiik, ISRA, 2017) J

The historical findings show Sukiik as a production of scholars of the Islam‘ic
caliphate who for the sake of commercial purposes. It occurred primarily in the ef;a
when the Turkish rulers wanted to borrow a huge amount of monetary funds to stab‘e

the devastated empire as a result of five crusades that occurred in the state. (Safari, et zﬂ,

2014, p. 6)

\
|
f
i
|

2.3 Classification of Sukiik
(ISRA, 2017, P. 102) specified that there are three main bases used for classifying

various categories of sukitk. The most common classifications rely on the following
bases:

e Sukik based on underlying Shariah contracts;
17



s Sukiik based on technical and commercial features; and
o Sukiik based on the nature and type of the assets.
The summary of these bases is depicted in Figure 1.

Figure 1: Bases for Sukik Classification
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Figure 1
Source: (ISRA, 2017)

The above discussion regarding sukiik clearly states that it is the underlying
Islamic contract that classified sukak into different categories. To name the various
classification of sukitk are sale-based, lease-based, partnership-based, and agency-based,
etc. along with this classified suktk, the sukik may be categorized into various kinds

Besides the contract-based classification, sukik can also be classified based on other
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1

features such as (i) kind of various issuers, for instance, corporate, etc; (ii) technically
and commercially nominated sukik, for instance, asset-backed, convertible and
subordinated one, etc. Furthermore, sukizk may also be categorized as per nature and
kind of property being presented by respective sukitk. Examples of such sukiik are debt-
based, services, usufructs, and special investment activities in sukiik.
2.4 Definition of Ijarah Sukiik J\
ljarah sukitk (5 )»¥) d 5Sua) structurally depend upon the ijdrah contract.
It can be simplified as that usufruct of an identified property would be

transferred from the owner lessor to another person as lessee for tﬁe

|
consideration of a pre-agreed payment during a predetermined lease peﬁoh.
i

Now the lessor is responsible for the complete set of liabilities that may ari$e

\
|

from the ownership of assets. It is because the corpus of the leased asset is reth,
and held under the ownership of the lessor. Although, all the liabilities arisiJ‘g
thereby, due to asset usage must be born by the lessee of the asset. Thus tﬂe
complete set of those rights and obligations that may arise because of tAe
contract of ijarah will be automatically applied to ijarah sukik. It is because, %s
already mentioned, here the significant underlying contract is “ijjarah contracif:”
and thus called as sukik al-ijarah in the literature.
Investment & finance (2017) defined ijarah sukiik as follows:

“Ijarah sukiik are certificates of equal value which are issued by the
owner of an existing property or asset either on his own or through a ﬁnancidl
intermediary, for leusing against a rental from the subscription proceeds. After

subscription, the underlying becomes owned by the sukiik holders. Ijarah sukitk

could also be issued by the owner of the usufruct (manfa'ah) of an existing
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property/ asset (or a specified future property/ asset) to lease it against a rental
being the subscription revenues. After subscription, the usufruct passes into the
ownership of the sukitk holders. In the same token, the underlying could be the
services of a specified party, whether existing now or in the future. After
subscription, the sukitk holders become the owners of such services”, i
ISRA (2017, p. 296) described as “[idrah sukitk are securities representing th‘:e
ownership of a leased as usufruct or services, entitling the bearer of such sukuk to thle

rental receivable from the leased asset, usufruct or services as well as the obligationts
|
SCM, (2015) defines ijdrah sukik as “Certificates of equal value evidencing th

I
certificate holder's undivided ownership of the leased asset and/or usufruct and/o#

arising from such asset, usufiuct or services".

services and rights to the roatuf recoivables fron the <aid leaced asset and/or usufmcj:
|
and/or services”

M, (2018, p. 81) defined sukak al- yurah as follows:

|
1
|
|
I
1
|
|
1
I

|
“AI-Harah Suli' i defined as, certificates of equal value that ro- esent undivide

o--1erating utilities.
(Tn other words. it 's =z Llami. cerrificte for the buyi g and leciing of assets by the

i
investors to the issuer and such Sukitk shall represeit the undivided beneficial

‘awnership/interest in the asset held by the trustee on behalf of the investors)”.

*015) stated the ija@rah sukiik as applying to tangible assets, usufructs,
and services. il .. ‘rious tvnes of {fdrah sukik in its Shari'ah Standard No. 17
(3/1-3/2) as follows:

2,4.1 Certificates of Ownership in Leased .\yxls
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The owners of the leased or tangible property have the authority to issue these
certificates of equal value to give on lease. These may also be the certificates drawn on
the owner by any respective financial intermediary stating the owner to sell and get its
value via subscription. Later on, the certificate holder becomes the owner of the asset.

2.4.2 Certificates of Ownership of Usufructs of Existing Assets |
These are of two types mentioned below; ;
2.4.2.1 |

Certificates of equal value issued by the owner of an existing asset either on hig

own or through a financial intermediary, to lease the asset and receive the

rental from the revenue of subscription so that the usufruct of the as a
subscription so that the usufruct of the assets passes into the ownership of the

holders of the certificates.

2.4.2.2
Certificates or equal value issued by the mvner uf the usufruct of an existing
asset (lessee), either on his own or through a financial intermediary, to sublease
the usufruct and receive the rental from the revenue of the subscription e rental
Jfrom the revenue of the subscription so that the holders of the certificates

become the owners of the usufruct of the ass. 1.

2.4.3 Certificates of Ownership of Usufructs of Described Future Assets
“These are certificates of equal value issued to lease out tangible future assets
collecting the rental from the subscription revenue so that the usufruct of the
described asset passes into the ownership of the holders of the certificates”.
2.4.4 Certificates of Ownership of Services of a Specified Party

21



4

“These are certificates of equal value issued to provide services through a
specified provider (such as educational benefits in a nominated university) and obtain
the service charges in the form of subscription income so that the holders of the
certificates become owners of these services”.

2.4.5 Certificates of Ownership of Described Future Services |
\

These are certificates of equal value issued to provide future services through|a

described provider (such as educational benefits from a university, withogftt

naming the educational institution) and obtain the fee in the form of subscrzptiQn

Income so that the holders of the certificates become owners of the services.

It is worth mentioning that in this study the definition of the ijarah sukik whichi

is stated by AAOIFI’s Shari‘ah standard would be adopted and preferred due to its |

acceptability and tolerability almost in all of the stated regions.

2.5 Categories of Ijarah Sukiik
In the light of AAOIFI (2015) definition, it is particularly noted that ijarah

sukiik has been classified under three categories such as (i) sukik for the ownership of
tangible assets (i1) sukiik for the ownership of usufruct (iti) sukik for the ownership of
services. The description of these categories of ijarah sukiik is being explained in the
subsequent lines.
2.5.1 Sukiik for the Ownership of Tangible Assets
2511

Ownership of tangible asset that is leased out in operating or financial leases

(i.e. leases involving tangible assets, jjarah al-ayn). In this category, the sukiik
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holders will own the tangible asset and the rental income in the type of lease
payments.

2.5.1.2
Ownership of tangible asset that is promised to be leased or that is described
with specifications (i.e. forward leases involving tangible assets). In this case,
the sukik holders will own the tangible asset when it is completed and the rental
income in the type of lease payments.

2.5.2 Sukiik for the Ownership of Usufructs

2.5.2.1
Ownership of usufructs from a particular present source (i.e. leases involvix+g
usufructs of existing assets, ijarah al- manfa ‘ah). Here the sukitk holders w{ll
own the usufruct of a tangible asset that can be 1dentified by seeing it or tth
can be pointed to, or by any other means that will cause it to be distinguished
from all else.

2.5.2.1

Ownership of usufructs from a future source described with specifications
fie, forward leases involving usufructs of described future assets). Sukik
holders will own the usufruct of a tangible future asset, and that usufruct

becomes a debt which the lessor is obliged to provide.

2.5.3 Sukiik for the Ownership of Services

2.5.3.1
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Ownership of services from a particular present source (i.e., leases involving
services of a specified party, ijarah al-khidamat). Sukik holders will own
service provided by a specified provider i... which can be identified by seeing it
or that can be pointed to, or by any other means that will cause it to be
distinguished from all else.
2.53.2
It is noteworthy that despite AAOIFI's categorization which is based on the underlying
leased assets, in practice, most ijGrah sukitk are structured based on the underlying
Shari'ah principles such as sale and leaseback, and head-lease and sublease also known
as lease and leaseback (ISRA, 2017. p. 444).

Some authors described the types of ijarah sukitk in such a way, that there are three
main types of ijarah sukik, namely, (i) sale and leaseback, (ii) head-lease and sublease,
and (iii) lease of usufructs. Normally, under the sale and leaseback ijarah sukiik, two
main structures are being discussed, including sukik ijarah muntahiyyah bi al tamlik
(lease ending with the transfer of ownership) and sukik ijarah mawsufah fi al-dimmah

(forward lease) (ISRA, 2017. p. 307).

Sale and Leaseback: Sukiik Ijarah Muntahiyyah bi al-Tamlik

This represents the asset-based sukiik whereby the ownership of the asset gets
transferred to the source from where the asset was once purchased and it happens at the
end of the lease agreement. This includes the certificate issuance (as issued by lease

owner or SPV) for selling assets and thus receiving their value via subscription
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payments. Later on, the sukik holder becomes the owner of the received propeﬁy.
Where as, at the same time, the purchase undertaking is made by the owner of the asset
at a certain specified date in the future. The purchase taking may take place at face
value, market value, or any other agreed price of the property.

On the other hand, the sukitk holders promise to sell the asset (through a saie
undertaking) back to the entity from whom they purchased it at its face value, or market
value, or at a price agreed upon with the original owner at the time of the sale. This tyﬂe
of sukitk is most commonly used in Pakistani jurisdiction, for example, The ‘Second
Pakistan International Sukik’ (PISC) USD 1 Billion 2014 to 2019. Furthermore, tl;e

‘

1

detailed review of this category would be discussed in the coming chapter 6 namely; h

|
critical review of associated issues of Contemporary sovereign and quasi-soverei#n

|
ijarah sukitk structures. ‘1
Sale and leaseback: Sukiik Ijarah Mawsufah fi al Dhimmah (Forward Lease) i

This represents the certificate issuance by the owner or related party to the ass%t,

|

usufruct, or service where these respective parties get an authority to sell their properi?y
and later receive its value as subscription proceeds. Later on, the sukitk holder becomés
the owner of the asset. In nutshell, this kind of sukik depends specifically on the
provision of a tangible asset, usufruct, or service having some specific characteristics
for lease purpose.

This type of transaction works in a way that the asset to be leased (for example,
machinery or building) does not yet exist at the time of the contract is concluded, or it is
still under construction, for example, ‘Syarikat BORCOS Shipping ljgrah Sukik’

(Malaysian based company) MNT of RM 340 Million 2008 to 2017.
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The issuer offers the project for subscription in the form of i'jdrah sukiik. This
may comprise of both istisnd‘ (construction) and ijarah wawsufah fi al dimmah
(forward lease) contracts where certain specifications of the asset are significantly and
mentioned. These characteristics involve the asset’s structure, services, approximated
incoming proceed via the lease payment. Each sukik holder has undivided beneﬁci?.l
ownership of the asset. {

However, the concept of beneficial ownership and its related issues would de
elaborated in the second last chapter namely; a critical review of associated issues ¢)f
Contemporary sovereign and quasi-sovereign ijarah sukitk structures (ISRA, 2017. P

314-315).

Head-Lease and Sublease Iljarah Sukiik

Within a sale and leaseback setting, instead of using “sale and purcha%e

agreement”, A head-lease structure may also be implied. For instance, long-term right ts

provided to the trustee under this where the trustee is allowed to another sublea%e
contract. Nonetheless, such kind of ijarah sukik arrangement is normally used wheie
there are existing severe legal and procedural hindrance in the application of sales arid
leaseback sukizk arrangement. For instance Government of Bahrain Sukiik 2014.

Lease of Usufruct ljarah Sukik (Manfa ‘ah Sukik)

Under this sukik structure, the usufruct of the assets (either existing assets or
described future assets) passes into the ownership of sukik holders for a specified
period. The sukizk holders obtain the ownership of such usufructs in exchange for an
agreed amount of money they pay to the issuer. Some relevant examples of such

usufructs are; the right of utilizing one hour of air travel to a particular place; the right
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of staying at a hotel for a particular day and the right to a certain duration of telephone
calls in future etc. An example of the Manfa’ah sukik is the USD 390 million intifa"
sukitk issued in 2003 for developing the Zam Zam tower located nearby the Masjid al-

Haram in Makkah (ISRA, ICM/Sukiik, 2017.P. 324).

2.6 Basic Ijarah Sukik Structure |

The most common ijdrah sukuk structure in the present market is sale ar{ld
leaseback. In this case, the obligor sells his asset to obtain financing and then leases T}it
back for his personal use. Subsequently, the obligor of the sukiik certificates is the sellc;zr

\
of the leased asset, while the subscribers to the sukik are the buyers of the asset. Nexit,
the purchase price of the property is determined by the funds that are generated arid
mobilized via subscription. Furthermore, the significant steps that are involved in tl{e
structuring of sukitk are mentioned below. |

1. First of all, SPV takes possession of the asset and the obligor is the sellc?r

here ‘
2. The SPV after taking possession of the asset further fund it through sukdk
issuance. This presents the beneficial ownership of the SPV in the asset. i
3. Thirdly, sukiik holders make payments to the SPV. ‘
4. Later on, this cash payment is provided to the seller (by SPV) to purcha4e
the asset. The purchased asset is then given to the originator who acts as ﬁ
lessee. The originator, who acts as a lessee, remains responsible to make
regular payments to SPV.

5. On receiving periodic lease payments, the SPV distributes it among the

sukiik holders as coupon payments.
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6. At reaching future maturity date, the respective asset is sild back to the
obligor at the payment of cash

7. Finally, at the same time, cash payment is given to the sukiik holders by the
SPV to redeem sukiik.

The following figure 2 is a diagrammatic illustration of GOP ijarah sukiik.

2.6.1 Diagrammatic lustration of GoP [jarah Sukitk structure
M-2- (2016-2021)
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Figure 2

Source: GOP [jarah Sukik Structure-SBP
Explanation of the GoP Ijarah Suktk Structure M-2- (2016-1021)

The assets to be purchased by the Trustee on the Issue Date will be a certain part
of the land comprising the M-2 Motorway around 185.3 km, specified as such in Part 1
of the Schedule to the National Highway Authority Act 1991 (Act No. XTI of 1991) of
Pakistan, as amended, together with all constructions, superstructures, flyovers and

interchanges made thereon as at the issue date (together, the Assets).
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The comprehensive explanation of the Sukiik Prospectuses highlighting its structure and

operational sequence is mentioned below.

)

iii)

Initially “Sukitk Investors” are recognized through placing an auction by
State “Bank of Pakistan (SBP)”.

After this, the sukiak holders perform a “Sukik Subscriptid}n
Undertaking”, whereby all the sukitk investors present their willingne%s
to the sukiik subscription as issued by “Pakistan International Sukd‘k
Company Ltd (PISCL)”. At this stage, the sukik holders also perfon;n
another task and that is the appointment of an Islamic Financi;ﬁl

Institution (IFI) whose main task is to purchase the underlying asset 4n
|

behalf of the sukiik holders. |

|

|
At the third step, the appointed Islamic Financial agent by sukiik holde#s

made an agency agreement with SBP (paying agent). As per thlﬁs
agreement, SBP is supposed to receive proceeds from the sukik hOldClJS,
collect rentals from GoP and disburse those proceeds to the sukdk
holders. It also acts as “Reference Agent and Registrar for the Investors”

iv)  After the agreement with the paying agent, the appointed
investment agency (IFT) will execute a ‘Purchase Agreement’ with GoP.
This agreement is executed via the ‘Ministry of Finance (MOF)
whereby specified portions in respective assets are taken by the
investment agent. This purchase price is always equivalent to the sukiik
issue amount as agreed by the sukizk holders previously. Hereby, SBP
subsequently releases the purchase amount to the vendor’s account on

behalf of investment holders.
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v) Later on, the ownership of the specified portion of the
asset after purchase, is usually transferred to the investment holders
whereas registration title and the possession of the asset remain with
PISCL. Following this, the ‘Declaration of Trust’ will be carried out by
PISCL, declaring that registration title is being held by the PISCL on
behalf of investors. After this transferring of ownership, a document
would be presented to the GoP and Investment agency that wouljki
demonstrate the legal confirmation regarding the transference of relate?d
risk and rewards to the investors along with the purchased asset. Alon*g
with this, Additionally, “under the Declaration of Trust, SBP-BSC ma}y
also be made delegate for specified purposes”. J

vii) At the next step, the appointed Investment Agent would execute an ‘dera{h
Agreement’ with GoP (“as Lessee acting through MOF”). As per this agreement, tﬂ}e
identified and purchased portion of a certain asset is usually leased to GoP for a speciﬁc
period (that is usually three complete years). This agreement is performed against
certain lease rental payments made following the terms and conditions of the “Iigrah
Agreement”. In accord with this, GoP is supposed to nominate an affiliate, for instance,
NHA (nominee), who, on the behalf of government performs the task of asset usage,
maintenance, and regulation. There occurs a new “ljara Agreement” for every new
intended Sukiik issuance.

viii) Following this, Investment Agent enters into a ‘Service Agency
Agreement’ with GoP. Hereby GoP is supposed to perform services about the

respective leased asset against minor services charges.
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ix) GoP (again via MOF) would present an undertaking stating the responsibility
to own the assets at the exercise price on its maturity date or in case of default and asset
termination. This very Price is equivalent to the starting purchase price with an addition
of due rental if any. At the occurrence of certain events, for instance, the arrival of the
maturity date, a default of termination of the asset, a “Sale and Purchase Agreement”
would be done between GoP and appointed investment agent with an intent to record
evidence of asset purchasing by GoP. This agreement is again executed via MOF.
Following this, the legal title of the asset would be delivered from PISCL to (GOP) or
any of its nominees as nominated under the above-mentioned agreement.

x) Finally, GoP would execute a ‘Cost Undertaking” whereby it is supposed to
clear all the dues related to applicable fees and expenses and also make ensure the
provision of any arising indemnity related to the issue of Suku.

xi) This whole sequence of procedural activities regarding Sukiik issuance are
thoroughly monitored by the “Islamic Banking Department” of “State Bank of
Pakistan”. This department is liable to closely supervise the proper execution of the
procedure as per Shari‘ah guidelines and ensure to meet all the legal formalities as per
designed Shari'ah structure throughout the tenure of Sukiik issuance and its
performance.

Rate of Return (Fixed Rentals)

Against the certain part of the land comprising the M-2 Motorway around 185.3
km bids of $ 2.4 bn were received for the $1bn issuances and a profit rate of 5.5%
would be charged in terms of fixed rentals to use the M-2 Motorway. It is worth stating

that in the majority of cases the rate of return is fixed but in some early issuance in
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particularly in the Pakistani region is a mixture of fixed and variable rates of retumn

based on the floating benchmark.

It is might be relevant to clarify the major differences between the sukitk and

bond at this stage in the following lines as described by (ISRA, 2017, p.11).

2.6.2 Features of Sukiik that Distinguish it from Bond ]

The bond issuer issues bonds to raise financing. Bonds holders pay face valde
i
and receive a bond certificate. The relationship between the bond issuer and bond

holder is that of a debtor and creditor. On the other side the key features of sukiik are as

follows:

i. They represent the proportionate ownership of the underlying asset.
|

il. They are directly linked with real sector activities. ‘

|
|
|
I
f
|
|
|
I
I
|
i
|
|
|
i
|
I
|
|
I

iil. They are structured using Shari‘ah-compliant contracts.

iv. They can be of various tenures, structured as short-, medium-, long-term, and

1

even perpetual instruments. |
|
v. They pay regular returns to sukik holders in the form of profits and rents.

vi. The sukiik proceeds should be used in Shari‘ah- compliant activities. |

vit. The trading of sukitk in the secondary market needs to comply with Shaﬁ‘ah-l
requirements. |

viii.  They can be rated, listed and cleared by clearinghouses.

ix. They can be issued in various denominations and currencies, and target various

markets-

x. They can be rescheduled or restructured.
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2.7 Importance of Ijarah Sukik
In the following lines, the most important studies from 1997 to 2017 would be

quoted concerning the importance and significance of jjarah sukiik in the both private
and public sectors.

Kahf (1997) mentioned that “The ijarah bonds are more amenable to be used 1n
open market operations by an Islamic central bank as compared to both common stoc]is
and sanadat al mugaradah. An Islamic central bank does not use debt-based bonds f;br
its open market operations, simply because either such bonds do not exist in the Islam‘ic
economy, or are not subject to market pricing”.

Ali (2004) elaborated “ijjarah sukitk are the latest product in the market that is
rapidly gaining ground in the capital market. It has emerged as a different asset clafs

|
among Islamic financial products. It has gained acceptance among Shari‘ah schola#s

|
and is high in demand by large investors and Islamic financial institutions. On the

supply side, many governed have found it useful to raise funds for their financial neeﬁds
\

and long-term financing of big projects. Corporate entities are also finding it useful #0
generate funds for their projects specific needs”.

Kamali (2007) elaborated that “the Securitization of ijgrah gained momentum in
the last few years with the issuance initially of the Malaysian Global sukitk of USD 6dO
million in June 2002. This was followed by the USD700 million State of Qatar I[slamic
sukik in 2003 and the USD250 million Bahrain Monetary Agency's ijarah sukiik in
early 2004. Saudi Arabia, Pakistan and the IDB, etc., have added to the list”.

Wilson (2008) indicated that “sukiik al jjarah is a prominent and vast coverage

instrument among the different types of sukik. “This examination includes Murabahah

and ijarah-based sukik, the former offering a fixed return, and the latter, the most
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popular form of sukitk, a variable return”. It is described in the litefature that
introducing sovereign sukitk (almost 20 years back)was a significant contribution in the
capital market and it has gained huge popularity since then (Haroon & Nursofiza,
2008).

Mansoori (2011) mentioned that “The standard gives examples of fourteeh
different types of investment sukik such as ijarah sukik, Salam sukiik, Mudaraba#x
sukitk, Musharakah sukitk, etc. Out of these, ijarah sukik is the most popular Islamic
investment certificates which is rapidly gaining ground in the capital market”. ‘

While narrating the significance of ijarah sukik, Riazuddin (2011) described th*t
these sukitk not only fulfill the SLR requirements of the Islamic banks but also satisﬁei‘s
the conventional banks. It has become an immensely attractive mode of investment f(#ljr
individuals. Recently, a remarkable increase in the popularity of ijarah sukizk has beeL-l
witnessed that may serve as a permanent replacement of long-term debt categories. |

Hammad (2011) described; “Some economic researchers have mentioned theLt
sukiik ijarah should be considered a distinctive tool for the monetary policy of nations
in this era. That is because governments need securities with relatively stable prices fd1r
use in their monetary policies, which seek to regulate the amount of money available tb
the public. They can sell those securities when they wish to reduce the amount df
money available in the market and purchase them when they want to increase the
currency supply”.

It is further stated that due to the ever-increasing sukik market, the investors are

now more interested to look for increasingly flexible and effective sukik arrangements

(Al-Suwailem, 2015). That specifically hold very true for sovereign sukik comprising
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the major portion of domestic sukitk issuance in the market with an approximate share
of 70 percent with in a period of seven years (i.e. 2014 to 2020) (IIFM, 2014).
Godlewski et. al. (2016) presented their finding regarding Sukik al Jjarah; “We
use the event study methodology to measure abnormal returns for a sample of 131 sukiik
from eight countries over the period 2006-2013 and find that jjarah sukitk structur%s
exert a positive influence on the stock price of the issuing firm. Second, such eviden#le
would also give insights into the evolution of sukitk in the future. Namely, the finding (lf
a better investor reaction to ijjarah sukuk in comparison to other sukitk types wou]*d
suggest increasing domination of this type of sukik in the future”. |

ISRA (2017, p. 302) stated that “ijarah sukitk has been the second most comm#n

sukiik structure after murabahah sukik that has been issued from 2010 to 2014. It can l#e

|
issued by a range of issuers without much difficulty. For instance, central govemmen?k,
government-related entities, municipalities, or any other asset user, private or publi&,
van tssue this type ot sukiik. it car: 1so be issued by financial intermediaries or directlBl
by users of the leased assets”.

In the light of above-cited studies, it is concluded that the popularity of ijarah
sukik can be accredited - virospe factors; some have described it as the sukitk structure
that acts as an impetus for the development of other sukiak structures, whilst others
highlight its simplicity, high degree of flexibility and its favor with Shari‘ah scholars as
to the key contributing factors. This is evident as jjarah sukik has fewer Shari‘ah non-
compliance issues than other types of sukik in the market such as mushdrakah,

mudarabah, and murabahah sukik, etc. These Characteristics make ijarah relatively

straightforward to adapt for use in the underlying structure for a sukitk issuance.
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2.8 General Shari‘ah Requirements for Sukitk

Sukiik, as Islamic financial instruments, are Shari‘ah compliant transactions.

Their structuring, issuance, reporting, and trading are required to comply Shari‘ah
principles, rulings, and parameters. Moreover, it is necessary to follow Shari‘ah rules in
other aspects of sukik, like risk management and governance as well. Just as any
transaction needs to conform to the law of the land Be considered legal in a jurisdictiorL,
sukiik are also required to be Shari‘ah compliant, so that they can be considered legérl
from the Islamic law perspective. 1
Indeed, failure in fulfilling Shari'ah requirements would not only affect t}ﬁb
credibility of those instruments but also put in question the integrity a reputation of tl\k:
issuer or originator: consequently, it would result in a negative impact on the wholj}:
sukuk market. For instance, as mentioned in the earlier part of this study title&,
|

‘Background of the Study’ when prominent scholar Shaykh Taqi Usmani expressed h\L
|

reservations on the Shari‘ah compliance certain structures of sukiik in 2007, it led tb

1

serious consequences in the sukik market, including a major slump in sukitk issuance i#
2008. That is why it is important to emphasize the Shari‘ah compliance aspect of sukﬁk
Shari‘ah principles and rules regarding sukitk can either be in the form of requirementg
or the form of prohibitions. Together, they offer a complete framework of Shari ‘ah
compliance for sukitk. This will be discussed in the next section.

(ISRA, 2017, p. 148) stated that generally, the approach of Islamic law is broad

and wide concerning contracts and financial transactions. One of the Islamic legal

maxims depicts this notion as follows:

Amally ikl by lly 3aall 3 oY)

36



The original ruling in contracts and their conditions is» permissibility and

validity. (4I- fatawa, 29/133)

The same institution further elaborated that “from the above maxim, it can be
construed that in financial transactions everything is deemed mubah (permissible)
unless it is proven to be haram (prohibited)”. Besides the wide scope of this approach, %‘t
does not mean, however, that something not prohibited is necessarily good. The Qur'a*1
differentiates between what is permissible and what is not only permissible but alsp
good; hence the phrase halal and tayyib (permissible and good). Therefore, the ﬁnanciz]il
instrument should be structured with the same understanding. ;

With this background, the following section discusses general Shari ab
principles and parameters that are relevant to the structuring and issuance of sukizk. Sine
sukik are generally structured using exchange based contacts, such as sale and leasé,
partnership-based and agency-based contracts, Shari'ah rulings on such contracts aﬂe
equally relevant to sukitk. Accordingly, the section also examines Shari‘ah prohibitioris
that should be avoided in sukik structuring and issuance, namely, ribg (interest), gharar
(uncertainty). mayser (gambling) and safgatayn fi safqah or bayatayn fi bayah (the
combination of two transactions in one).

There are mainly three pillars of a sukitk transaction, which are: (i) Form of the
transaction (offer and acceptances (ii)) Contracting parties (e.g., issuer and
subscribers/investors); and (iii) Subject matter of transaction (e.g., the underlying asset

of sukitk and proceeds). Each of these pillars has specific conditions that are required to

be fulfilled for a sukiik transaction to be valid. They are mentioned below:
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2.8.1 Requirements for the Form of a Sukiik Transaction

The form of contract, which is known in Arabic as sighah, deals with the
phrasing of ijab (offer) and qabul (acceptance). Offer and acceptance are imperative
factors of a sukitk transaction because they must represent the intentions of the parties of
that transaction to create a legal relationship. Therefore, the wordings of intention must
indicate a correlation among the minds of contracting parties, which is achieved through
offer and acceptance. The conditions in Shari‘ah for valid offer and acceptance are that
they must be clear, in conformity with each other, and their communication must be
undisrupted. This is supported by the Articles No. 103-104 mentioned in the Majallah

al-Ahkam al-Adliyah as follows:
o JS 3w 2wl L gl SN BLGH o le ga g el Ubgaiy cpBlacl) plidl il

Legibaze 3 31 jalis g g0 amy o VU Jpuilly L))
A cowstact, in fact, bound two or more parties to contract to undertake and perform
specific act. A contract is actually comprised of two main elements; offer and
acceptance. “The conclusion of the contract consists of connecting offer and acceptance
legally in such a manner that the result is clear”.

In the context of swkuk, the invitation to subscribe to sukizk from the issuer is
considered as an offer, which is normally done through the issuance of the prospectus of
sukik. Subsequently, the acceptance is formed once the investors subscribe to the
issuance and the issuer confirms their subscription. Therefore, all the Shari‘ah
principles of offer and acceptance should be observed in the sukiik issuance and

subscription.
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Due to the already mentioned criteria regarding the structure of the contract,
AAOIFI stated that it is mandatory to stipulate in the prospectus, all necessary legal
positions and rights, and duties of the parties to the contract. It is also necessary to
clarify the Shari‘ah contract which the sukiik is based upon; specific conditions of that
Shari‘ah contract should be stipulated as well. Moreover, the prospectus must neith#r
specify any condition that violates any Shari ah injunction nor state any clause that goq“s

|

against the objectives of the underlying Shari‘ah contract. i

2.8.2 Requirements for the Parties of a Sukiik Transaction ‘

From an Islamic law perspective, there are primarily three conditions far
|

contracting parties in a transaction. They are: 4
\

(1) There must be at least two contracting parties. In other words, the multiplicity of thL
\

parties is a condition for a contract. Similarly, a sukik transaction requires at least tv)P

) i ) .|
parties to be involved. It cannot be carried out by even one proxy from all the parties,
I

even though the proxy is a legal and eligible party to carry out transactions in iﬁs

capacity. Similarly, a legal entity is considered as a real person in this context (Usmani,
2015, P. 157. vol.1).

(i) All the parties must be of legal age, sane, and possess the faculty of
intelligence, so that they may carry out transactions with full responsibility and be liable
for their actions. In the context of sukuk, the conditions for contracting parties are
typically satisfied. Issuers of sukizk are usually corporate entities, governments,
supranational bodies, or international organizations. Those who are involved in the
issuance, offer, subscription, or trade of sukitk, are not only required to attain legal age

and intelligence, but they have to possess a certain level of knowledge and fulfill certain
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criteria of competency to obtain approval from securities commissions for being
involved in such sophisticated transactions (Usmani, 2015, P. 147.).

(iii) All contracting parties should carry out the transaction with their free will,
without any compulsion. Similarly, in sukik issuance and trading, all the parties

involved must act with full consent. They are not allowed to use illegal means or their |
power to influence other parties to realize extra gains. Moreover, they are prohibited }
from utilizing even their position or status to impose unjustified terms and conditions 4n
other parties, compelling them to abide by such terms and conditions although there arf:

some exceptions in special scenarios such as state has a right to take the property of |
individual without his consent in the interest of common public such as in the case of ]

1

|
|
|
|
sovereign ijarah sukiik issuance by giving him the fair market value of that property |
(Zohayli, 1980; Usmani, 2015, p. 234). ‘
\

As for the Shari‘ah status of parties involved in a sukizk transaction, it is bas#d

\

on their rights and obligations arising from the type of contract used. Accordingly,
|

AAOIFI (2015) in Shari‘ah Standard No. 17 (5/1/4-5/1/5) recognizes the two main
contracting parties in sukiik issuance as the issuer and the subscribers. Their relationsh{p
is mainly determined by the Shari‘ah contract used in structuring sukizk and its Shari ah
status. Once the contract of sukiik is concluded, its legal effects would be applied to the

contracting parties.

2.8.3 Requirements for the Subject Matter of a Sukiik Transaction

The subject matter of sukik transaction consists of the underlying asset or
investment project of these as well as the sukiik proceeds. The sukitk proceeds can be

treated as the price is an exchange contract (i.e. in sale-based and less-based sukitk) or
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as investment capital (i.e. in partnership-based and investment agency-based sukitk)
depending upon the type of sukizk. On the other hand, the underlying asset of sukitk can
be considered as the object of exchange and the venture or investment as the subject of
partnership or agency agreements. (ISRA, 2016, p.151)

2.8.4 Requirements for the Assets, Ventures, and investments of Sukik 1

\

There are various conditions stated by contemporary Muslim jurists in tHe
Islamic law of contract for the object of an exchange transaction. Some of tHje
conditions are general, while some are specific, based on the nature of particulé;r
Shari‘ah contracts. Particularly (Zohayli, 2001, p. 33-35; & Usmnai, 2016, p. 26]1‘)

discussed them with contemporary application of this current era. Similarly, the specit#c
conditions for an underlying asset of sukiik are mainly founded on the nature of tlﬁie
Shari‘ah contract used in structuring the sukizk. Now in the following lines, the relevaAt
general conditions regarding assets of exchange-based sukik are summarized: “

1. The asset must be a valuable properiv © - ' 7 law perspective. This
means that its value and benefits have been established based on the custom of the
people and also recognized as al-mal al-mutaqawwim (valuable property) by Shari‘ah.

2. It must be a legally valid object or thing. Accordingly, the benefits derived
from i1 object should also be legally recognized in Shari‘ah. On the contrary,
impermissible goods or usutricts cannot be considered as the underlying asset of sukik,
such as wine, pork, and pornography.

3. It must be privately owned by the party of a sukik transaction, or at least the

party must have the ability to own it before its delivery.
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4. The ownership of the party over the asset of sukizk must be valid. Valid
ownership, from the Shari‘ah perspective, is the right to utilize an item without any
lawful constraint. It is also taken to mean that there should not be any third-party rights
over the object; otherwise, the transaction would be invalid.

5. The existence of the asset is necessary at the time of contract, or at leqst
before the time of delivery. Thus, a non-existent asset cannot qualify as the underlyiﬁ‘lg
asset of sukiik.

6. The underlying asset of sukizk must be deliverable. It should be noticed tH“at
the conditions of existence of the asset and the ability of the party of a sukitk transacti«l‘)n
to privately own it also play a significant role in the deliverability of the ass?t.
Therefore, any asset that is undeliverable cannot be the underlying asset of sukuik. }

7. The asset, its nature and characteristics, and quality and quantity should i)e
known to all the parties of the sukizk transaction beyond any dispute. ‘

8. The asset must be suitable and aligned with the nature of the Shari‘ah contr%ct
used in structuring the sukik. For example, perishable goods cannot be considered as
the underlying asset of jjarah sukiik.

9. The use of the assets must comply with the Shari‘ah requirements (ISRA,
2017, p. 153-154).

Moreover, as long as an asset satisfies the above criteria, it is eligible to serve as
the underlying asset of sukiik, regardless of its form. Because of that, AAOIFI 2015 in
Shari‘ah Standard No. 17 5/1/2 allows the object of sukitk to be in a tangible form, like
commodities, land, buildings, or intangible forms, like usufruct, rights, services, or a

mixture of both forms.
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2.8.5 Requirements of Asset Pricing of Sukiik

There is another requirement that has been discussed by scholars is related to the
determination of the selling price of an underlying asset of sukik. The basic concept
behind such a requirement is to avoid any ghabn fahish (deception or fraud) in asset
pricing. (ISRA, 2016, Sukiik, p. 154). The further detail of this issue would be
elaborated in chapter five of this research work with the section titled, ‘The Issue of
Asset Appraisal and Green Shoe Option’.

2.8.6 Requirements for Valid Clauses in a Sukitk Transaction

In any sukiik transaction, there are some conditions imposed by Islamic law
itself; they should be adhered to to establish a valid transaction. Other conditions can be
proposed by the parties involved in the sukizk transaction. The basic rule of Islamic law

for such contractual stipulations is permissibility. It is supported by the hadith.

-..]LA‘J.>- ‘)»t )‘ ¢ Y e Uﬂj.:- \Jl ¢ (..g.b)}& L}; O)‘.L-i\

Muslims honour the conditions (that they agree to), except a condition that prohibits

what is lawful or makes lawful what is prohibited (Al-Tirmidhiah, 1352)

Although the parties of the transaction are allowed to stipulate any condition because
that they are upon, as mentioned in the above hadith, there are some parameters for the
validity of clauses from the Shari ah perspective that can be included in a sukitk

transaction. They are described as follows:

! Corrected by Al-Bani https://dorar.net/hadith/sharh/30123
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1. A clause that is explicitly mentioned in the Qur’an or Sunnah as an invalid one is
considered Void.

2. A clause that violates clear injunctions of Shari ah is void.

3. A clause that overwhelms the rationale and objective of the SharT ah contract used in
the structuring of sukiik is void.

4. A clause that is not accepted as a market practice or custom is void.

5. A clause that unduly favors any of the counterparties or the subject matter of a sukﬁlﬁ

transaction is void. (ISRA, 2016, Sukik, p. 155)

‘
i
1
I

In sukiik structuring and issuance, sukitk must be free from inappropriate void

classes and conditions. AAOIFI 2015) in its Shari'ah Standard No. 17 5/1/8/3) mentions
that the prospectus of sukizk should not include any cause that contradicts the objectivesl
and rules of Shari‘ah contracts used in structuring sukik’

|
|

2.9 General Shari‘ah Prohibitions for Sukiik

The main reason behind all the incorporated forms of prohibitions in Islamic la+'
of contracts is the prevalence of justice and party. The illicit forms of exchangb
encumber the triumph of the Magqasid al- Shari‘ah (objective of Islamic law); that 1L
why different types of unmerited and exploitative commercial practices are prescribeLl
in Shari‘ah. These prohibitions are established by Islam to shield the benefit of th;a
weaker community and thus promote fairness and equality. This not only ensures the
combined interest of both parties but also supports the society’s well-being generally.
This also helps to reduce the economic gap between rich and poor thus stabilizing the

society by promoting harmony and justice. Due to the above-mentioned concerns, “the

prohibitions of riba (interest), gharar (certainty), maysir (gambling), and other practices,
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like safqatayn fi safqah or bay’atayn fi bay’ah (the combination of two transactions in
one) have been enacted by Islamic Law of contracts”. They are discussed as follows.

2.9.1 Prohibition of Riba

Riba is one of the important elements that would render a sukiik transaction
void. This concept is identical to the concept of usury or interest. Imam Jassas defined

riba as follows:

ool e Jl salsy Y1 4 byyall ol

The term gard (loan) is a conditional period and extra money for the borroweri

(Ahkam al Jassas, 557:1).

It means an increment in lending or borrowing over and above the principal

amount that is agreed between the contracting parties. It may be described vial a

scenario, for instance, a person whose name is Ali decided to give a loan of Rs.lOO(to
another person named zain. Now here Ali will be called a creditor and zain is a debt&m
Ali gave this loan on the condition that zain will pay back 110 Rs, instead of 100 Rs.
This is called riba al riba or riba al Qur’an. It is strictly prohibited in the Qur’anic
verses. Although, there is one other type of riba which is narrated in Aadith. 1t is called

as riba al-fadl or riba al-nasi’ah.

It is stated in the Hadith narrated by Abu Saeed Khudri 4.

slys ¢ 26 Mta oellly llly ¢ adlyadlly mtSlpntlly  AUA g Radbiadly (il Cadl

RN W R 49‘}-«4
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Gold [is to be paid) for gold, silver for silver, wheat for wheat, barley for barley,
dates for dates, and salt for salt, like for like, and equal for equal, [payment
should be made) hand to hand... (Muslim, Hadith no. 4034-4035)
The above narrations have been depicted that riba occurs in both debt transactions (riba
al-nasi’ah/ Qur’an) and sale contracts (ribd al-fadl/ Sunnah).
2.9.2 Relevance of Riba in Sukiik
As discussed above receiving or paying interest on a debt falls under riba, and
thus, is categorically prohibited under Islamic law. A conventional bond is a certificate

i

representing the liability of its issuer to pay the principal amount of the loan along wikh

interest to the bondholders. Because of that, the IFA-OIC in its Resolution No. 601 1P6

dated March 1990 resolved that conventional bonds and other interest-bearing secun'tfbs
\

are impermissible instruments. Their issuance purchase and trading are accordingly n‘ot

allowed.

|
Extending the analogy to sukitk, if sukitk are structured in a way similar to% a
conventional bond, then it would also be declared as impermissible. That why the [FA-
OIC in its Resolution No. 178 4/19) dated April 2009 resolved that it is not allowed in
an investment sukitk (mushdarakah or mudarabah for the sukitk manager to pre-assure or
to have a pre-understanding that he would loans or donations to the sukizk holders if the
actual profit was short or the expected profit. Allowing this would make the profit fixed
and guaranteed, without exposing the sukik holders to the liability or risk of the
investment. Hence, their profit would become an increase in the investment principal

amount without any compensation, which is tantamount to riba. Similarly, AAOIFI

2015) in Shari‘ah Standard No. 17 (5/2/2) mentions that the issue of sukitk can redeem
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negotiable sukitk at market value or any agreed price on the date of redemption;
however, the redemption of sukiik at the nominal value is not allowed.

The Standard (5/1/8/7) repeats that the issuer of sukik cannot assume any
obligation to compensate the sukiik holders up to the nominal value of sukiik, nor can he
guarantee a certain percentage of profit. It is because this will cause the profit to be
fixed and guaranteed, thus the profit would become an increase in the principal amount
(investment) without any compensation, which resembles an interest-based transactioLl.
Moreover, the proceeds of sukiik should not be utilized in riba-based activity AOIFI
(2015) Shari‘ah Standard No. 17 (5/1/8/4 & 5/1/8/5) requires that the proceeds raisxjid
through the sukiik issuance be utilized in Shari'ah compliant investments or projects.

2.9.3 Prohibition of Gharar

Gharar is another prohibition in which transaction that is categorically

proscribed in Shari‘ah. As narrated in the Hadith as follows:

)ﬂ‘@?o’rl*‘)‘:b‘my‘i“drjg;‘

i
The Messenger of Allah (peace be upon him forbade sale by ghar%zr
transactions. (Muslim, hadith no.1513) |
It literally means risk (al-khatr) uncertainty, fraud. Generally, gharar refers T{o
uncertainty, ambiguity and high risk, the unknown, and even ignorance. Gharar
technically means:
“Something for which the probability of getting it and not getting it are about

the same, some said: something whose acquisition is uncertain and its true

nature and quantity is unknown.” (Mujam ISRA, 2010, p. 131)
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The above definition infers gharar as something hidden and regarded as uncertain by
both parties of the contract either on the nature of the object of the contract or the
outcome arising from the contract.

In the context of sukiik, gharar can be understood as the uncertainty like the
object or the characteristics of the subject matter of the transaction which affects th;e
outcome of that transaction. Gharar is an element of risk or hazard arising from
information asymmetry that could render a sukik transaction void it can lead tio
deception, fraud, dispute, and conflict of interest among parties of the sukiik transactioh.
Gharar may arise in a variety of forms, which are listed below: |

¢ Uncertainty related to a contract or a structure of a sukizk transaction r

e Uncertainty in the underlying asset of sukitk; or Uncertainty in price
Generally, gharar is discussed concerning its two types (i) Gharar yasir (minor
uncertainty) and gharar fahish (excessive uncertainty). The first type of gharar is !

|

allowed as per Shari‘ah while the second type of gharar is prohibited by Shari‘ah as !
stated in the earlier hadith. (ISRA, 2015, p.95) 1
2.9.4 Relevance of Gharar in Sukik
In the context of sukik, any kind of ambiguity and lack of transparency in the
documentation that may lead to a dispute among the contracting parties be considered
as uncertainty in the sukitk transaction. For instance, of sale-based sukiik offers a third-
party guarantor for the payment of the price the underlying asset of sukiik to the sukik

holders, but it does not specify certain person or entity to provide the guarantee within

the sukiik prospectus. This would cause gharar that would invalidate the transaction.
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Moreover, gharar may exist in the structure of gukik, it's underlying and price.
That is why, to ensure that sukik are free from impermissible gharar, many standards
and resolutions have been proposed, and rules have been enacted. For instance, AAOIFI
(2015) in Shari‘ah Standard No. 17 5/1/8) emphasizes that the prospectus of sukik
should offer full disclosure of necessary information and that the transaction is
transparent.

It requires that the prospectus include all contractual conditions, rights,
obligations, and statuses of parties involved in sukik issuance and structuting, It shoulci
also explicitly mention the Shari‘ah contract used in the structure of sukizk and the !
commitment of all the parties involved to follow rules and principles of Shariah in the

+ . wikirk and implementation of the project throughout the investment period.

It should additionally disclose information about the underlying assets and utilization of

sukitk proceeds (ISRA, 2017, p. 160).

-

i.¢ * Pruhibition of Maysir

Maysir 15 another prohibition in sukifk transactions imposed by the Shari ah. It ik
a type of ¢imar (gambling). Maysir is explicitly condemned by the Shari‘ah as Allah

says in the Qur'an:
. &,
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“Q you who bave believed, indeed, intoxicants, gambling, [sacrificing on stone
altars [to other than Allah], and divining arrows are but defilement from the

work of Satan, 50 avoid it that you may be successful. Satan only wants to cause
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between you animosity and hatred through intoxicants and gambling and to
avert you from the remembrance of Allah and prayer. So will you not desist
(Qur'an, 5: 90-91).”
As per Shari‘ah the term maysir is being used for all kinds of gambling activities.
However, it can be defined as a competition or game where a bet is placed such that the
loser has to pay something to the winner. It is considered a zero-sum game in that one
party's gam is equivalent to another's loss. It is also defined as betting on pure
uncertainty or carrying out a transaction where the gain is conditional upon risk or

chance from both sides of the exchange.

i

\
2.9.6 Relevance of Maysir in Sukiik |
From the above discussion, it can be construed that any transaction that involve{s

excessive gharar and gaining at the expense of others falls under the scope of maysir. if

|
4
these two elements are found in a sukizk transaction, then it would become a gambling |

instrument. That is why it is vital to ascertain that any sukik transaction is free of thosg

two elements. For example, if sukitk are structured in a way that they resemble a game

of chance or even to replicate conventional financial denvatives, they would not be
allowed to be issued and traded (ISRA, 2017, p. 162).
2.9.7 Prohibition of Combining Two Transaction in One

Another prohibition that Shari‘ah has enacted is transaction. This case is
expressed in the classical literature of terms safgatayn fi safqah (the combination of two
transactions in one) or bayatayn fi bayah (the combination of two sales in one). In
classical literature, scholars have described and interpreted the concept in many ways as

mentioned below.
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1. A seller sells an object with two different prices, where one is a spot price and the
second is a credit price which is higher than the spot price, two prices are mentioned in
one sale or the same object buyer accepts the offer without confirming one price.

2. It is a combination of a sale and loan in one transaction. For example, a seller sells a
product with a condition that the buyer would lend him some money on loan (ISRA,
2017. p. 158).

The combination of two transactions in one is prohibited based on various narrations,

one of which states:

inn 3 o o  Jyy 4B

The Messenger of Allah peace be upon him forbade two sales one sale Al- |

Tirmidhi, Hadith no. 1231).
2.9.8 Relevance of Combination of Twe Transactions in One in Sukiik

The issue of the combination of two or more transactions in one is strongly
related to sukiik. It is a fact that sukiik, as Islamic financial instruments, are not an
exception from the typical sophistication of financial engineering. Combining two
transactions in one has become a vital factor in sukiik structuring, that is why sukitk are
usually structured by combining two or more transactions. However, it should be noted
that in structuring sukik, it is crucial to ensure that such structure does not fall under the
scope of the prohibition of the combination of two transactions in one. [n other words, it
should be ascertained that sukiik does not meet the prohibition criteria mentioned above.

Further detail regarding this issue would be discussed in chapter no.5 with the

section titled, ‘parallel contracts’ and ‘Concerned Undertaking’.

? Corrected by Al-Bani www.islamweb.net/ar/fatwa/112322/
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Key Shari‘ah Rulings on Sukik Issuance and Trading

Besides the Shari‘ah compliance framework, there are some important Shari‘ah
parameters and rulings that should be observed in sukitk structuring, issuance and
trading. They relate to the issues of negotiability of sukik, delivery and possession of
underlying assets of sukitk, and ownership of underlying assets.
2.9.9 Negotiability of Sukiik

Sukitk by default have to be Shari ah-compliant in terms of their underlying
contracts, assets, issuance, trading, redemption, and utilization of proceeds. However, L&
is important to note that not every Shari'ah-compliant finance instrument or sukitk in ‘
particular, is negotiable. Shari‘ah compliance with a financial instrument does not |
automatically make it negotiable. Thus negotiability is a separate aspect that merits an
independent discussion. |
The negotiability of sukitk can be affected by the nature of underlying assets or }
contracts used in them. That is why AAOIFI (2015) in SharT'ah standard No.17 9 (4/4)}1
states that the trading of sukiik is affected by the rulings that are relevant to the trading i
of rights they present.

Further detail regarding the possession and ownership of underlying asset issues
would be discussed in chapter no.5 with the section titled, ‘Asset Ownership’.

The very chapter provided significant support to this research thesis through
present an outlook of different definitions of sukiik its categories and significance,
particularly concerning ijarah sukitk. Furthermore, general Shari‘ah rulings for sukitk

such as conditions related to contracting parties and subject matter of jjdrah sukiik and|
|

relevance of various Shari‘ah contrasts i.e. riba (interest), gharar (uncertainty), gimar
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(gambling), the prohibition of combining two transactions in one in sukik and key
Shari'ah rulings on sukiik issuance and trading are also briefly explained and shortened

in this section.
The upcoming part of the thesis will highlight the literature review. later on, it
will present a sound theoretical framework for the very study as per the research gap

and mentioned review.
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Chapter Three: An Overview of Sukiitk Markets

3.1 Significance of Sukiik for the Public Sector
Diaw et.al. (2014) stated that “As developing countries, Muslim nations have a

large demand for infrastructure projects, such as schools, hospitals, roads, water,
electricity, etc. However, in most cases, the governments in developing countries do npt
have sufficient revenues to fund these types of projects which are vital for sustainable
development. To meet this form of demand, Igbal and Khan (2004) suggest the
utilization of Build-Operate-Transfer (BOT) and its variants along with the Sukﬁk
structures as a better alternative to the conventional financing which is based o¢n
interest.

The reason for that is, at least, twofold: first, given that Sukuk and Islamic
financing, in general, are based on real assets, they are expected to enhance the stability
of the financial institutions and markets. This feature ensures a stronger connection
between the financial sector and the real sector of the economy and renders the systeLn
less prone to speculative activities which are the cause of many crises. Second, such?‘ a

policy consisting of financing government expenditure through Islamic ﬁnancinl

instruments is expected to discipline public expenditure as the availability of ﬁnan*;e
without an asset will be very limited. As a result, greater prudence will be introduced in

the overall macroeconomic management as well as in the efficiency of microeconomic
|

units operating in an economy.
Indeed, sukik have already been used as a tool for macroeconomic management
in some Muslim countries. Referring to the Sudanese experience, Eltegani (2005)

mentions that sukik can be used by governments as well as the Central banks for
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monetary policy and liquidity control. Thus, when sukik are sold to the public money is
withdrawn from the market, and this has its effect on the money supply. Money
withdrawn will be kept by the Central Bank. On the other hand, when the need arises
such money or part of it will be poured again into the market by buying sukizt”.

The global sukiik market is set to grow at a compound annual rate of around 15
percent to reach $2.7 tmllion by 2030, according to investment management
firm ‘Franklin Templeton’. Global sukiik issuance stood at over $477 billion at the end
of last year such as the following chart illustrates the details.

Figure 3: Overall Growth of Sukik Market (2000-2019)

Over USD 477 Billion to Date
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Source: Franklin Templeton
According to International Islamic Financial Market (IIFM), total global suiik
issuance amounted to USD 123.15 billion in 2018. As illustrated in Chart 1A on the

next page, global sukik issuance has shown a modest increase of +5% from USD 116.7
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billion in 2017 to USD 123.15 billion in 2018. The steady issuance volume during 2018
was mainly due to sovereign sukitk issuances from Asia, GCC, Africa, and certain other
jurisdictions while Malaysia continues to dominate the sukitk market through the share
of countries like Indonesia, UAE, Saudi Arabia, and to some extent from Turkey
increased as well.

Figure 4:Total Global Sukiik Issuance (Jan 2001- 2018)

Figure 4
Total Global Sukik Issuance USD 11, 01,502 in Millions

Source: IIFM Sukitk Database

3.2 Distribution of Global Sukiik Issuance by Issuer Status ‘
Overall sovereign Sukiik issuances are the main contributor of the global Sukdk

market growth and there is a pickup in sovereign issuances in 2018, as indicated Hy
ITFM in its previous report, the sovereign issuers led by Saudi Arabia, Indonesia,
Malaysia, Turkey continue to provide a strong foundation to the Sukiik market. As of
the end of 2018, total sovereign Sukiik issuance since inception stands at USD 606.3
billion, which is around 55% of all global Sukik issuances. Chart 3A on the next page

shows the trend of sovereign Sukiik issuances since the year 2001.
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3.3 Sovereign Sukitk Evolution
Sovereign Sukitk Sovereign sukitk have been a catalyst for the sukitk market.

They are issued by a national government or sovereign entity to raise financing for
developing mainly infrastructural projects. Sovereign sukuk serve as an alternative
source of capital to the government and can be denominated in local and foreign
currency depending on the government's requirements. The first sovereign sukitk
issuances were esham financial certificates) issued by the Ottoman Empire to finance
public debt since 1775; mugaradah bonds issued by the Government of Jordan in 1978
and participation term certificates issued by the Government of Pakistan in 1980. Then,
the Government of Malaysia issued the Government Investment Issues Certificates
(GIC based on the concept of gard hasan benevolent loan in 1983, which was followed
by the issuance of mushdrakah bonds- called the Turkish Revenue Sharing Certificates
(Gelir Ortakligi Senetleri or GOS) by the Government of Turkey in 1984. At a later
stage, the more prominent sovereign issuances then started with the Government of

Bahrain's Sukiik in 2001. (ISRA, 2017, p. 111)
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Figure 5: Global Sovereign Sukiik Issuances (Jan 2001- Dec 2018)

All Tenor, All Currencies, In USD Millions

Figure 5

Total Sovereign Sukiik Issuance USD 606,39 1Millions
Source: [IFM Sukiik database

I
i

The trend in the global sovereign issuances is encouraging in the sense that it shows tHat

the sukuk market has a strong base that is unwavering in the face of economic shocks.

3.4 Quasi-Sovereign Sukik i

Quasi-sovereign sukik refer to sukik issued by a semi-government or parastajkal
entity and are similar to sovereign sukuk. They may carry explicit or implicit
government guarantees. Notable quasi- sovereign sukik include Saxony- Anhalt sukitk
issued in 2004 by the Federal State of Saxony-Anhalt in Germany, representing the first
Western country to tap into the Islamic capital market: Khazanah Exchangeable suftik
issued by Khazanah Nasional Berhad (Khazanah) via Rafflesia Capital Ltd in 2006 (the
world's first exchangeable sukik and subsequently Nakheel sukiik issued in 2006; and

DP World sukik issued in 2007. Furthermore, a few more Khazanah exchangeable

Sukiik issued in 2007, 2008, 2012, 2013, 2014, and 2016. (ISRA, 2015, Sukik, P. 113)
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Figure 6: Global Quasi-Sovereign Sukik Issuances (Jan 2001- Dec 2018)

All tenor, all currencies, In USD millions

Figure 6
Total Global Quasi Sovereign Sukitk Issuance USD 158,864 Million

Source: [IFM Sukik Database

The quasi-sovereign issues between 2003 and 2011 mainly came from the
Finance Ministry of the Malaysian government, Khazanah Nasional, and the Saudi-
based I[slamic Development Bank (IsDB). Since then several quasi-sovereign fri)m
various jurisdictions including as Malaysia based PLUS Berhad, Saudi Electridity
Company, DP World, Saudi Aramco, Tenaga Nasional Berhad, Arab Petroleum, Saixdi
Arabian Mining Company etc. [sDB lead pack of multilateral issuers while Woirld
Bank, African Finance Corporation, Khazanah Nasional, etc., have issued Sukﬁki to
fund their activities while Malaysian based International Islamic Liquidity Managem;:nt

|
Corporation is a regular and only issuer of Short Term Int’l Sukdik.

It is interesting to note that in both the intemnational and domestic Sukik

markets, the mix of sovereign/quasi-sovereign, corporate and FIs issuers has been
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following a consistent pattern though in 2018 the share of quasi-sovereign has dropped
by USD 4.248 billion as compared to 2017.

Figure 7: Structural Break-up of International Sukik Isswances by Issuer-All
Tenors (USD Millions)

Sovereign Sukik Issuances (Jan 2001-Dec 2018)

Figure 7
Source: [IFM Sukiik Database

Figure 8: Sovereign Sukiik Issuances (Jan 2001-Dec 2018)

Figure 8
Source; IIFM Sukik Database
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Now in the following lines specifically sovereign and quasi-sovereign sukik
issuance to Pakistani, Bahraini and Malaysian jurisdictions would be discussed. The
following table illustrates the regional break-up of the total international sukizk issuance
among Pakistan, Bahrain, and Malaysia during the period Jan 2001 — Dec 2018.

Table 1: International Issuances among Pakistan, Bahrain, and Malaysia

(Jan 2001 - Dec 2018)

Table 1
Country Name No of Issues Amount USD Millions % of Total Value
Pakistan 4 3,600 1.43%
Bahrain 102 11,430 4.55%
Malaysia 107 63,653 25.32%

The above table highlights that Malaysia has a challenging presence in the international
sukitk market commanding 25.32% of the international issuance concerning Pakist;‘m
and Bahrain.

Now in the following lines, the important details regarding sukitk market Ppr

Pakistani, Bahraini, and Malaysian regions would be explained one by one. 1

3.5 Government of Pakistan Sukizk Issuance %
Sukiik market in Pakistan provides an opportunity for both government ahd
corporations to raise funds in a Shari'ah compliant manner. Specifically, given tﬁat
!
Pakistan has identified the country’s infrastructure needs in its Medium-teém

Development Framework, financing for carrying out such developmental projects chn

be achieved through the issuance of sukitk. However, the industry needs to addrdss
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challenges like lack of short term and long term sukitk of high quality, absence of a
secondary market for traceability, identification of assets for sovereign sukik and
disclosure of usage of sukitk proceedings to fully exploit the potential of sukiik.

The expansion and progression of sukitk industry require coordinated efforts
from all stakeholders including issuers, regulators, and investors for increasing depth of
the sukitk market. Given the commitment of the government for promotion of Islamic
banking and finance in the country, and various steps were taken by the high-level
Steering Committee for promotion of Islamic banking in Pakistan for supporting
Islamic capital markets in the country, going forward the sukizk market in Pakistanjis
likely to grow further (State bank of Pakistan, 2019).

3.5.1 Pakistani Sukiak Market in General

Since its emergence in 2005, the Pakistani Suklk market is reported to issue
four international sovereign and 113 domestic sukitk. Their respective worth is USD 36
billion and Rupees 1231.51 respectively. The comprehensive detail of this sukﬁkjis

given below.

}
Table 2: Status Wise Sukitk Issuance in Pakistan :
|

Table 2
Listing Status Number of Issues Amount in Billion Rs
Privately Placed 101 1167.58
Listed 12 6393
Total 113 1231.51

3.5.2 Overall Domestic Sukizk Market in Pakistan

Overall 113 sukik have been issued in the domestic market by December 31,

2018. In the domestic market, overall 113 sukiik are issued in the market till the end of
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2018. Out of these total 113 Sukiik, 19 are owned by the Govémment of Pakistan while
the rest are issued by other quasi-sovereign corporations. The main investment holders
in this sukitk are commercial banking, mutual fund, and employee funds. Major
investors in sukik are commercial banks, mutual funds, employee funds, and other
financial institutions. Most of the times, such sukizks are privately held although around
11 percent of these are listed corporate sukitk (Table 1).

3.5.3 Mode Wise Break-up of Sukiik

Sukitk may be categorized depending upon the certain mode. For instance, in
terms of sukitk structure, musharakah is the most commonly known domestic sukik
structure prevailing in the market with 58 issues. The next widely used sukiik is ijarah
sukitk and up till now, its 28 issues are prevailing in the market. But from the Value
perspective, ijarah is taking the lead role as it covered 74.2 percent value of overall
sukiik issuance. The prominent cause of ijarah sukitk dominance is the fact that all the
GoP Sukitk are ijarah sukitk and are relative of larger value as compared to its other
counter sukik issues in the market. The main reason of ijarah sukiik having a majpr
share in the overall market is that all GoP sukitk are ijarah based which are generally bf

larger value as compared to other sukiik issued in Pakistan.
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Figure 9: Mode wise breakup of Domestic Sukik (about value)

Figure 9
Source: [IFM Sukiik Database

3.5.4 Entity Wise Sukiik Issuance

Conceming entity based sukik issues, it is revealed that corporate sukiik holds
the prominent and biggest share in overall sukiik issuance till 2009, Later on, a fall in
the share of corporate sukik is observed and GoP sukik have emerged and taken the
major share since then. By the end of 2018, there happened a minor decline in ti1c
performance of sovereign sukitk but still, it is holding approximately 70 percent of total
sukitk issuance in Pakistan, Following this comes the quasi-sovereign and corporiite

sukik having percentage share of 17.2 percent and 12.5 percent respectively.
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Table 3: Entity wise & year wise breakup of sukik volume (percent share in total

sukik amount)

Table 3
Year Corporate Sovereign Quasi — Sovereign )
2006 7.2 0.0 s
2007 55.5 0.0 445
2008 48.6 14.0 374
2009 433 290 277
2010 27.1 557 17.2
2011 159 727 11.4
02 115 793 92
2013 10.7 78.5 10.8
2014 9.2 783 10.7
2015 8.9 793 1.5
2016 10.5 74.2 16.9
2017 12.5 719 17.6
2018 92 70.3 17.2

Source: State Bank of Pakistan (SBP)

3.5.5. Government of Pakistan (GOP) Ijarah Sukik

Pakistan Domestic Sukikk Company Limited (PDSCL), a public sector company, hhs
been issuing GoP Sukiik in the domestic market since 2008 and all of these sukik have
been issued based on jjarak. Until December 2018, there occurred 19 auctions of GoP
sukitk. These sukak were issued based on a variable rental rate and fixed rent rate.
Among those sukitk, 16 sukik costing Rs 669 billion belonged to variable rent ra:le
(Table 3) and the remaining three costing Rs 268 billion belonged to fixed rental rate. Lt

can be seen from Table 4 that all sukitk were supposed to be matured by Dccembi:r
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2019. It is a noteworthy point that all sukik in variable rent type got matured at the end
of December 2018 (IIFM, 2018, P.171-172).

3.5.5.1 Corporate Sukuk

Since 2008, there has been observed the downfall in the issuance of corporate sukiik..
corporate sukik of value Rs 351.17 billion reported to be issued by December 2018
(table 5).

3.5.5.2 International Sukiik

Till the end of December 2018, four international sukizk were issued by Pakistan.
Their respective value for the first issuance is USD 600 million and for the last three
are USD 1,000 million each. (Table 6). These four sukizk with a life span of five years
gained the significant attraction of the investors.

The first international sukik by Pakistan is floated in the market in 2005
followed by the other three in the year 2014, 2016, and 2017 (see Table 2). This initial
international sukitk was registered at the Luxemburg stock exchange having a worth of
USD600 million. A semi-annual floating rate of return (LIBOR+ 220 bps) was attached
to this sukik that made it attractive for the investors. This sukik is issued with an
approximate value of USD 1.2 billion. Likewise, the second international sukiik as
offered by Pakistan also gained the remarkable attention of the investors. It is evident
from USD 2.3 billion subscriptions that is five times greater than the original estimated
amount of USD500 million, as the target for a certain timeframe.

3.5.6 Legal and Regulatory Framework
As per section 66 of the companies Act 2017, sukiik are supposed to be issued

either by public placement or through a private offering. For almost the last decade,



Sukiik are floated in Pakistan’s market under private placement. The main investment
holders in these Sukiik are conventional banks and its counterpart, endowment funds,
insurance corporates, and some other companies. The head approval from SECP is not
necessary if the sukiik is being placed privately. However, the respective issuer is bound
to follow the sukuk (Privately Placed) Regulations, 2017 for the private placement of
sukiik and the Private Placement of Securities Rules, 2017. But as far as the issuance of
sukiik publically is concerned, it is mandatory to seek SECP approval. (IIFM, 2018, P
171; SBP, 2019)
3.5.7 Future Glance

The prospects of the sukik market in Pakistan seem to be very bright. The
governmental developmental plans and crucial infrastructure requirements are seeking
continuous investments by the investors, both domestically and internationally. In this
whole scenario, sukitk can be an important source for fund generation purposes and may

exploit to its full potential

3.6 Government of Bahrain Sukizk Issuance

Bahrain has eamned its name as an innovator as far as the establishment of new
Islamic financial products is concerned. Bahrain commenced its sovereign sukik issues
in 2001. Since then, its capital sukitk market is flourishing vary enormously and Bahrain
issues these sukiiks, both short and long term, quite frequently. Not only is this, out of
total governmental financing requirements, 19 percent made possible through this
Sukiik market alone. Thus it can be concluded that the importance of these Islamic
instruments in determining the country’s performance (Bahrain) is inevitable as it may

address the country’s deficit effectively and also support its prospects. Coming in the
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next section is a summarized overview of the most famous and significant Islamic
Instruments of Bahrain’s capital market.
3.6.1 Salam Sukiik

Till 2018, 213 issues of Salam sukiik are presented by the kingdom of Bahrain.
Fixed-rate tender procedure is adopted for its issuance and regulation. CBB Monetary
Policy Committee is usually the deciding factor about what profit margin should be set
for certain Salam sukiik instruments.

3.6.2 Short term Ijarah Sukik

These sukitk were first introduced in the Islamic capital market of Bahrain m
early 2005. And to date, 125 ijarah sukik have been issued. Short-term ijarah sukik are
floated in the market each month with a maturity period of six months. Fixed-rate
tender procedure is utilized for its issuance and regulation.

3.6.3 Long term Ijarah Sukuk

These sukik were first introduced in the mid of 2001. And till date 25 ijarah
sukiik have been issued. Ministry of Finance demanded their issuance.
3.6.3.1 Long term Ijarah Sukiik (Domestic)

These sukik were first introduced in the mid of 2001. And till to date, 21 jjarah
sukitk have been issued. It’s based on assets owned by the Government of Bahrain.
3.6.3.2 Long term Ijarah Sukiik (International)

These sukitk were first introduced in the year 2008. On 28th March 2018; the
Kingdom of Bahrain successfully priced a USD 1,000 million sukik. It was mainly
constituted of two main modes that are; 51% ijarah and 49% Commodity Murabahah. It

gained a tremendous reach to potential investors globally. All over the world (more than



100 investors), the investors showed strong interest in these sukizk. This can be depicted
through USD 2.1 billion orders. The comprehensive detail of each of these sukiik is
given in the below table.

Table 4: CBB’s Long Term Islamic Sukiik Issuances (Interational in USD)

Table 4
Issue Type Issue No. | Issue Date | Maturity Date | Return rate | Issue Amt
Tjarsh Sukuk | L1714 19-Mar-08 | 19-Mar-13 75 BPS over | 350 Miflion
6M Libor

Ijarah Sukuk LI/'15 [ 7-Jun-09 17-Jun-14 6.247 750 Million
Ijarak Sukuk LI/18 22-Nov-11 22-Nov-18 6.273 750 Million
ITjarah/Murabah | 1 12-Oct-16 12-Feb-24 5.624 | Billion
Tjarah/Murabah | 2 20-3ep-17 20-Mar-25 525 850 Million
Tjarah/Murabah | 3 05-Apr-18 5-Oct-25 6.875 | Billion

Source: IIFM

3.6.4 1slamic Sukfk Liguidity Instrument (ISLE) and Wakalah Liquidity
Management Instrument (WLMS)

This instrument was introduced in mid-2008 with a basic intent to support
Islamic banks to sustain their liquidity conditions. It is governed by the usual sale and
purchase transaction. Moreover, with the same intent, another Islartic liquid instrument
was introduced by the Bahrain kingdom (CBB) named wakalah liquidity management
instrument. Its main target was to promote the liquidity condition and overall
sustainability of Islamic retail banks not only to maintain the decreasing liquidity but

also it absorbs the excess of this and shift it towards the central bank of Bahrain (IIFM,
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2018, p. 133). The current duration of the Wakalah is Overnight & One Week which is
available every Tuesday for Islamic retail banks.
3.6.5 Future Prospects

However, Bahrain’s sovereign sukiik issuances are primarily supposed to meet
the financing need of the domestic capital market but the greater frequency of issuance
and the remarkable performance record made it accessible to the relative world’s active
capital market. Its success may be depicted from the fact that almost 1/5th of the total
financing needs of Bahrain is getting fulfilled through these sukiik issuances.
Considering the facts and details as mentioned earlier the prospect of the sukiik capital
market of Bahrain seems to be bright.

3.7 Government of Malaysia Sukiik Issuance

3.7.1 Infrastructure for Sukak Market

Malaysia has a remarkably sound sukizk market. The credit goes to the country’s

r<ified experience in Islamic finance. It has a well-developed regulatory framework

in terms of 1ssuance, reporting, selling, and buying, and settlement systems. Along with
this a sound Shari'ah governance system is existing in Malaysia that ensures the regular
and smooth working of the Islamic capital market. For instance, Shari‘ah Advisory
Councils (SAC) of Bank Negara Malaysia (BNM) and the Securities Commission
Malaysia (SC) are like the soul corporates that perform the supervisory role and enstJre
the instant provision of regulatory guidelines regarding the flourishment of Islamic
finance in the country. Malaysia has another international business and financial center
named Labuan International Business and Financial Centre (IBFC). Labuan IBEC

serves as a gateway for cross-border sukitk issuances in the Asia Pacific region ahd

internationally.
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3.7.2 Global yukik Issuance and Global sukik Outstanding by Domicile
Malaysia continued to stand as a major investor in the world’s sukiik market

covering almost 50.5 percent of the overall intemational sukizk listing. For the first half
of 2018, Malaysia retained its position as the world’s leading issuer with a 41% share,
an increase from 33% a year ago. In the recent era, Malaysia launched a huge worth of
sukitk having a value of USD 22.4 billion with a net increment of 9 percent. Th,js
increase reflected a flow in corporate issuance across a broad range of sectors as well s
an increase in the volume of short-term Islamic Treasury bills issued by the Centrhl
Bank of Malaysia. (IIFM, 2018, P. 133; BNM, 2019}

Figure 10: Global Sukik Issuance
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Figure 10

Source: Malaysia Internationzl Islamic Financial Centre (MIFC)
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Figure 11: Global Sukik Outstanding by Domicile
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Source: Malaysia Intemmational Islamic Financial Centre (MIFC)

The domestic Sukik market in Malaysia continues to serve as an mportant and
attractive platform for government and corporate entities to raise long-term funds for
various economic, business, and infrastructure development needs. The country's
financing needs regarding various mega developmental projects are being effectively
met through its active and sound domestic sukiik market. It is an effective pathway for
long-term fund generation by governmental institutions and other big corporates of the
country. During the first six months of 2018, governmental institutions and other bilg
corporates launched gukizk worth amounted to RM 99.36 billion. It comprised 52.02%
of overall sukiik issuance.

3.7.3 Size and Composition

Its LCY bond market flourished enormously in the year 2019 with a quarterly
rate of 2.9 percent and 7.6 percent y-o0-y. By the end of 2019 (QQ1), Malaysian’s borid
market attained a worth equal to MYRI, 441 billion (as illustrated in Table 1). The
comparison between Q4 2018 and Q1 2018 is demonstrating that the q-0-q growth rate
remained higher for Q1 whereas the growth rate was in reverse. This is made possiblle
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through the combined efforts of the Malaysian govemment and other corporate sectors
via their respective investment of 53.1% and 46.9% in the overall bond market. For the
year 2019 (Q1) out of total investment share, 61 percent was covered by sulfik only
having a net worth of MYR879 billion. A detailed overview of these details is given in
the table below.

Table 6: Size and Composition of the Local Currency Sukik and Bond Market in

Malaysia
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Source: Asian Bond Monitor (p. 82)

3.7.4 Regulatory Up-Gradation and Benefits

To keep the steady growth of the country’s sukiik market, the government ensures the
sound scrutiny and uplifting of the regulatory framework regularly. As an incentive
initiative, the Malaysian government has increased the investment budget for the

Islamic debt capital market of the country,
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This would attract potential investors ultifnately leading to the market’s
expansion. As another promotional measure, the government has decided to extend tax
breaks that occur on additional expenses for the upcoming three years commencing
from the year 2019. This seems to help attract potential investors and boost. their
confidence. the Ministry of Finance has also decided to set up a dedicated committee
with an intent to supervise and promote such efforts.

Moreover, for the sustained development and promotion of the secondary sukitk
market, the government has taken various important steps. For instance, under an
“exempt regime” the sukik holders, both national and international, are not required to
provide for the paper to be quoted or traded over the exchange. Over-the-Counter
(OTC) trade would become possible under such promotional measures. The trading
would occur on an Over-the-Counter (OTC) basis. To foster and increase the existing
investment options Malaysian’s government also provided the Exchange Traded Bonds
and sukiik (ETBS) that are the bonds and sukiik listed and traded on the stock market. |
This chapter has enhanced the base for the current study by providing an overview of
suktik markets and Shari‘ah rulings for sukiik. This chapter has been categorized into
two sections. The first part of this chapter has provided an overview of the fastest-
growing segment of the Islamic capital market (ICM): the sukiik market. It starts by
discussing several definitions of the term sukiik, followed by providing an overview on
the growth and development of sukiik market particularly in Pakistani, Bahraini, and
Malaysian regions regarding sovereign and quasi-sovereign ijarah sukik structures up

to now. Similarly, various classifications of sukiik are briefly discussed.
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Chapter Four: Literature Review

4.1 Shari‘ah Issues in Ijarah Sukitk
Apart from the specific Shari‘ah issues that would be highlighted in each

category of ijarah sukik incoming section. However, this section further particularizes
scholars’ general concerns regarding ijarah sukitk. Despite remarkable popularity and
demand in the domestic and global market, the sukiik used to face some serious
reservations from its beginning. As a relatively young asset class in the global capital
market, the sukitk market inevitably faces problems typical of its early stage of
development. In this relation, some Muslim scholars have questioned its level of
compliance with the Shari‘ah law; particularly on how they are structured.

In the light of the Shari‘ah issues related to the sovereign and quasi-sovereign
ijjarah sukik structures, the literature review might be categorized into the ﬁ;ve
followings heads and sub-heads.

4.1.1 Asset Ownership (Beneficial and Legal Ownership)

The prominent Shari ah scholar Shaykh Taqi Usmani stated that if the sukiik are
issued for new ventures it must be ensured that they have complete ownership rightsi in
the underlying assets (Usmani, 2007, p. 14). |

Wedderburn (2010) specified that “Like the Malaysia sukik; the Pakistan sukitk
involved a sale and leaseback structure. An interesting feature of the Pakistan sukiik
(and of the Bahrain sukitk before it) was that the sukitk assets were sold in a true sale
(where the legal title to the assets concerned passed to the issuer) as opposed to the kind
of beneficial ownership distinguishing the Malaysian sukik. This appears to have been
one of the last of the true-sale, unsecured sukiik transactions, with subsequent issues

\‘
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reverting to the Malaysian formula and typically conveying only a beneficial,
unregistered ownership interest in the underlying assets”.

ISRA, (2015, p. 163) cited that ownership is one of the argumentative issues in
sukizk structuring because it gives rise to a serious question of whether the sukitk holders
have complete ownership in the sukizk asset or not.

ISRA (2017, p. 295) mentioned that “The limited Shari'ah complications of the
structure have further made it among the most preferred sukitk structure since the early
days when the sukitk market emerged. Moreover, these sukitk have been the subject of
some criticism when it comes to their implementation and they have met certain

difficulties during the process of their development related to lease-based sukik’.

4.1.1.2 Asset-Based and Backed Sukiik, (SPV), Undertakings (Purchase
Undertaking and Recourse Right, etc.)

Abdel-Khaleq and Richardson (2006) mentioned that the investment laws often
result in the need for innovation, particularly as far as true sale issues are concerned.
For example, in the context of an ijarah based sukitk structure, there needs to be a true
sale by the originator of the assets in question to the sukuk issuer, with such a sale
followed by a leaseback of the assets to the sukiik issuer.

Alshelfan (2014) concluded in this context that “executing a true sale is a crucial
element in Sukilk operation, as it constitutes a real transfer of ownership from the
originator to the Sukiik holders via the SPV. Nevertheless, some Sukiik issuances do not
execute a true sale, as with asset-based Sukiik issuance, due to the absence of property
law and bankruptcy law under civil law regimes”.

ISRA (2015, p. 426) stated that “Another matter that was carefully considered is

the use of an SPV in the sukiik structure. In an ijdrah sukiik, there is a requirement to
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have trustees, which will acquire the assets then lease them to the lessee, and issue the
sukitk to raise the funds required for the acquisition of the assets”.

Elmaki and Ryan (2010) mentioned that as per some legal opinions, in the case
of default in asset-based sukitk the sukuk holders will have recourse to the
obligor/originator rather than recourse to the real asset.

It is explained by Hidayat (2013) that in the case of issuance of asset-based
sukuk, the actual underlying asset can still be seen in the assets category of the
originator's balance sheet. Here, the complete legal entitlement and ownership of the
asset remain with the originator the sukiik holders only enjoys the rights of partial
beneficial ownership. Due to this fact, very limited ownership remains with the sukik
holder. To say otherwise, the sukizk holders, do not have the authority for selling the
respective asset to any other party. Moreover, they can only avail recourse to the
original obligor of the asset.

The literature also highlights the significant happenings that contributed towards
the evolvement of sukizk. As described by scholars, the emerging roots of today’s sukik
can be seen in asset-backed model and as per this model, the sukitk holder can enjoy
ownership control on the underlying asset. This also fulfills the basic Shari‘ah
condition of having complete ownership as compared to its counterpart i.e. in asset-
based model. With the latter model, the sukik holders rank pari passu with unsecured
creditors. There exists a scenario of negative pledge regarding all global bonds. This
pledge does not allow the borrowing party to issue any future bond. That is not in pari

passu with existing unsecured bonds. (Haneef,2009)
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Diaw et. al. (2014); and Haneef (2009) identified the three hallmarks in the
development of the sukitk. He showed that Sukiik evolved from asset-backed model,
where the sukitk holders have ownership rights over the underlying asset, as per
Shari‘ah requirements, to asset-based model. With the latter model, the sukizk holders
rank pari passu with unsecured creditors. Indeed, for all international bonds, there is a
negative pledge which restricts the borrowing entity from issuing any bond in the future
that is not in pari passu with existing unsecured bonds.

According to Adawiah et. al. (2015) in a few models, for instance asset-based
sukitk doesn’t enjoy the right of asset disposal especially in case of default. This fact gives
rise to basic contention regarding such structures. Because, this negates the very general
ruling that sukik holders being the complete owner of sukitk should have full authority to
deal with it freely. As a result, a debate surfaces regarding the fact that full ownership is
given to the sukizk holder or not. In case of failure to transfer complete ownership, the
existing relationship may be seen just as of lender and borrower that ultimately stems
some significant shariah objections.

The same issue has been explored by Al-Suwailem (2016), where he explained
that in ijdrah based sukitk doest not allow the investors to become the full legal owner
of the asset and due to the same fact, these sukitk are taken as asset-based sukiik rather
than its contrary.

As per ISRA (2017, p. 67) declaration, the award of first asset-based sukitk
exhibiting hundred percent physical assets along with the absence of an actual sale of the
underlying asset to sukitk holders, goes to Ijara sukik. The ijarah model is evolved, firstly

in Malaysia, due to these existing flaws in asset-backed sukiik structure.
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4.1.2 Third party guarantee and issue of charging a fee on it
It is debated by Al-Amine (2008) that in theoretical terms, as per Islamic

principles, a third-party guarantee without fee or any consideration is allowed. Whereas,
practically speaking, the However, guaranteeing the principal in sukiik Musharakah, or
sukitk Mudarabah or sukitk ijarah is difficult. In fact, in case the government becomes
the guarantor, the respective property cannot be used for the benefit of private
organizations and it may be deemed as non-permissble. Similarly, it is very difficult for
the private organization to become a guarantor without any fee.

Safari et. al. (2014, p. 102) A very renowned Islamic scholar named Shaykh
Muhammad Taqi Usmani while presenting his debate about sukiuk explained that about
85 percent of the existing sukik does not comply with the basic shariah principles. This
failure of shariah compliance stems from the fact that they seemed to be asset-based in
nature rather than asset-backed. Among other points that strengthen this failure is the
ensured return on the face value of sukiik at maturity date. The other notable fact is the
absence of transferring of asset ownership to sukiik holders.

Similarly, another related debate regarding the third party guarantee is raised by
Diaw et al. (2014).

It is also presented in the literature that practically, it is very problematic to fuifill
the ownership conditions of the sukitk holders (Saeed and Salah, 2014). It may be
deemed as a premium justification regarding the realistic viewpoint of sukik
practitioners in general. Heavy taxes and non permissibility regarding governmental
asset disposal make it even more complicated for many issues to transfer asset
entitlement to SPV and thus making it rather impossible to practice. Consequently,

practically, the legal ownership of the assets is not even transferred to the SPV.

79



The IFA-OIC in a resolution on this matter issued at its 15% session, held in
Muscat, Oman on 6-11 March 2004, stated, “It is not permitted for the sukitk issuer or
the manager to guarantee the original price of the sukik or its profit; and if the lease
assets are destroyed or damaged, the sukik holders shall bear the loss” (Bouheraoua et
al., 2015; ISRA, 2017, p. 314).

ISRA (2017, p. 113) mentioned the way that the quasi-sovereign sukitk may
carry explicit or implicit government guarantees.

Abdelrahman (2019) stated that “In several important cases, the guarantee of
Sukiik’s nominal value and their rate of return was further supported by sovereign
entities (e.g. the governments of Malaysia, Bahrain and Qatar, etc.). Guarantees given
by sovereigns are claimed to be Sharia permissible, which is not true. In principle, the
State in an Islamic system should not be involved in projects which the private sector is
capable of carrying. If it is argued that the State should establish the infrastructure
projects or undertake some big or strategic projects, because of the inability of the
private enterprise, the question that would arise is: why through Sukiik in particular?
Why not by other means of finance? "

4.1.3 Combination of Contracts in Parallel Contracts

Al-Amine (2008) analyzed the structure of various combined contracts in the
light of bai’ al-wafa, bai’ al-istighlal, and bai al- inah, etc. and it is found that all these
transactions are controversial and accepted by only a minority of Muslim jurists. Those
who reject them consider these forms of a transaction as mere hiyal (legal tricks) meant

to circumvent the prohibition of interest-based lending. Thus, even though the form may
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As per Diaw et. al. (2014) statement, these days, it is a very frequent practice to
develop a sukitk structure having a required cash flow with the help of combining many
other shariah endorsed contracts.

ISRA (2017, p. 311) ijarah sukik is comprised of another significant element
wherea sukitk holder is bound to lease the respective asset back to the obligor after the
asset is sold to them. So basically, this involves two basic steps. Firstly, the asset is sold
to sukik holder along with its usufruct and secondly, the same asset is given to the
obligor on lease. This whole process is just equivalent to the repurchase of the usufruct
by the obligor. There are controversial viewpoints of Shari‘ah scholars regarding the
permissibility and lawfulness of this very procedure.

4.1.4 GoP Ijarah Sukik based on bai‘ al-mu’ajjal

Khaleequzzaman et. al. (2016) elaborated that Similarly, the OMO of GOP
ijarah sukik has helped to sell these Sukiik (nearing maturity) held by the Islamic banks
to SBP through credit sale (bai * al-mu 'ajjal) by adding T-bills related rate as one year’s
cash flow, even beyond the date of maturity. The transaction is neither valid in letter nor
spirit as the profit is earned on receivable after the date of maturity.

Ayub (2017) addressed that “The treasury products like interbank Bai, al-
Mu’ajjal of Sukiik (organized tawarruq), etc. are being used aggressively by some IBIs
for clean lending to conventional banks. The regulator needs to further fix up the
framework and emphasis upon the Shari‘ah scholars that the increasing use of
controversial modes has adversely affected the image and true identity of Islamic
banking and finance. One such built-in flaws are removed, the main responsibility

would lie on the Shari'ah scholars who are sitting on the “driving seat” and who could
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lead Islamic banks not only to get rid of riba in the letter but also lead for the
transformation of the national and the global finance to infuse in its morality and Divine
ethics and to make it beneficial for mankind”.
4.1.5 Hiyal and Makharij by Discoursing the Magqdasid al- Shari'ah

Siddiqi (2006) declared in this context that the Sukiik plays a positive role in the
mobilization of savings on a vast scale. They benefit investors as well as those who
have projects to finance that bear the promise of eventually generating sufficient
revenue to meet the costs yet leave a surplus. “Their proliferation increases the
efficiency of the financial system. We have already alluded to many controversies
surrounding figh rulings about certain Islamic financial products like Sukiik and
Tawarruq. Furthermore, we need a clearer understanding of sukiik versus conventional
bonds in terms of economics, irrespective of their permissibility”.

Usmani (2007) elaborated while discussing the higher objectives of Islamic law
“To this point, this entire study has been conducted from the perspective of Islamic
jurisprudence. However, if we consider the matter from the perspective of the higher
purposes of I[slamic law or the objectives of Islamic economics, then Sukik in which
are to be found nearly all of the characteristics of conventional bonds are inimical in
every way to these higher purposes and objectives. The noble objective for which Riba
was prohibited is the equitable distribution among partners of revenues from
commercial and industrial enterprises. The mechanisms used in Sukiik today, however,
strike at the foundations of these objectives and render the Sukik the same as

conventional bonds in terms of their economic results”.
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Elgari (2011) declared that in case the relationship between the issuer and
sukiik-holder is that of the lessor (sukiik -holder) and lessee (issuer), the issue is easy.
Shari‘ah Advisory Boards have endorsed the permissibility of the promise of purchase;
i.e., the lessee promises to purchase the leased asset. It cannot be said that the sukiik has
by that become like a conventional bond because that is debt certificate; as for this
bond, it is the ownership of a leased asset. Islamic banking has been accused of having
an orientation that is “conventional banking with an Islamic face”, meaning that
whatever products it offers resemble conventional products; they have merely
restructured the contractual relationships between the parties so that they comply with
Shari‘ah requirements on a purely formal level. It is a stinging and painful accusation,
but the description is, to a certain extent, not too far from the truth.

Mansoori (2011) stated that “The transaction neither meets the requirements of
sale (possession remains with originator) nor ijgrah (for example, all major/minor
maintenance charges are borne by the lessor). Such transaction is similar to bai‘ al-
wafa’ and International Figh Academy has declared it invalid. To make sukiik
transaction Shari‘ah compliant, these issues must be addressed, otherwise, it will remain
a replication of the bonds. In the present form, many sovereign sukiitk are mere
stratagems to circumvent riba”.

Laldin (2012) declared that considering the previous incidences regarding sukik
related issues, an urgent call is made by the shariah scholars to re-evaluate the sukak
structuring. Moreover, in 2009, the default of various sukik also led to the urgency to
re-look into the basic sukgk model and its functionality. Few more unnoticed shariah

and law-related sukik issues have been highlighted by the concerned authorities for its
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re-examining purpose not only by shariah scholars but also other parties of interest who
are already or have an intent to participate in any sukuk in future.

Soualhi (2015), further explained that gambling, usury, uncertainty, and dealing
in unlawful goods are not permissible as per Islamic financial principles. Islamic
finance always encourages a sound financial and monetary system that will increase
justice and the overall well-being of all concerned stakeholders and the community as a
whole. It promotes total welfare at both micro and macro levels. This very basic intent
is dependent upon a few significant conditions, premiumly, to follow Shari‘ah tenets
(magqasid al-Shar) that covers the roots of mega Islamic finance in general.

Al-Suwailem (2016) further strengthend this discussion by claiming that due to
consistent uprise in the overall sukuk market, the need for more reliable and more
flexbile sukuk models is accelerated. The sukuk issuers are now more intensively
looking for such efficent and practical sukuk structures. It is specifically happening for
sovereign sukuk issuance. During the era of 2009-2014 , the sovereign sukuk presented
almost 70 percent of total domestic sukuk issuance (IIFM, 2014) However, the
sustainability of currently used structures for sovereign sukizk issuance is quite
questionable.

Abdelrahman, (2019) claimed that Irrespective of the fact that who is the issuer
of sukuk, whether sovereign, semi-sovereign or private sector, the amendment of basic
shariah principle with just an intent to facilitate the development of devices to guarantee
sukitk is not permissible. As far as, the shariah tenets are taken into consideration, the
guarantee provided by the sovereigns regarding the capital of sukik are even worsened

as compared to its counterpart, i.e, private entities. This is the reason when the loss
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related to special purpose vehicle (SPV) regarding asset-based and asset-backed sukitk ',
‘restrictions and undertakings such as ‘purchase undertaking’ and ‘purchase of ijarah
sukitk on its face value at the time of redemption, ‘asset disposal and recourse right’,
‘asset due diligence and management of the sukiik asset, etc.

Research area # 2

The second consists of the concept of ‘guarantee’, and ‘third party guarantee in quasi-
sovereign ijarah sukiik structures’ and the ‘Shari ah status of ‘charging a fee on it’.
Research area # 3

The third research area has explained the issue of ‘combination of contract and parallel
contract in sovereign and quasi-sovereign ijarah sukiik structures in Pakistani, Bahrani

and Malaysian regions.

Research area # 4

The fourth section has discussed the issues related to ‘GoP ijarah sukitk on bai‘ al-
muajjal basis and asset appraisal options such as ‘green shoe option’ in sovereign and
quasi-sovereign jjarah sukik structures specifically in the Pakistani region.

Research area # §

The fifth research area is described the important and argumentative issue of ‘hiyal and
makhdrij’ by discoursing the issue of ‘maqasid al- Shari'ah (higher objective of Islamic
law of contract) in the context of sovereign and quasi-sovereign ijarahh sukiik

structures.
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Furthermore, this section also summarized the whole debate of this research work titled,
‘Overall Shari‘ah compliance’ of sovereign and quasi-sovereign ijarah sukik structures
in Pakistani, Bahraini and Malaysian jurisdictions.

The next chapter will discuss the research methods and data analysis tools and

techniques for current research work.
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Chapter Five: Research Methodology and Data Analysis

This chapter primarily covers the detailed plan for the qualitative assessment of
the related Shari‘ah issues in sovereign and quasi-sovereign ijarah sukuk structures as
proposed in the previous chapter. The chapter is divided into five sections. The first
section primarily explains the type of analysis approach briefly and the second section
covers the development of a questionnaire for the current research work. Similarly, the
third section addresses the data collection method including the description of the
population and sampling plan, data sources, and procedures for data collection. While
the fourth section discusses the data analysis tools and techniques used in this study and
data analysis details, and the last section summarizes the chapter discussion.

This chapter is discussing the interpretation of structured interviews conducted
with the Shari‘ah scholars, academicians, and practitioners from Pakistani, Bahraini,
and Malaysian regions. The interview recorded in the form of audio was first
transcribed into text and arranged and sorted in NVivo 12 computer-assisted qualitative
data analysis software (CAQDAS). The sixth stage process of thematic analysis by
Braun and Clarke (2006) (i.e. familiarizing yourself with your data, generating initial
codes, searching for themes, reviewing themes, defining and naming themes, and

producing the report) was followed to analyze the transcribed information.

5.1 Section one: Thematic Analysis Approach

Themes or patterns within data can be identified in one of two primary ways in
the thematic analysis (Braun & Clarke, 2006): in an inductive or ‘bottom up’ way (Frith

& Gleeson, 2004), or in a theoretical or deductive or ‘top down’ way (Boyatzis, 1998).
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An inductive approach means the themes identified are strongly linked to the data
themselves (Patton, 1990) (as such, this form of thematic analysis bears some similarity
to grounded theory). In this approach, if the data have been collected specifically for the
research (e.g. via interview or focus group), the themes identified may bear little
relation to the specific questions that were asked of the participants. They would also
not be driven by the researcher’s theoretical interest in the area or topic. Inductive
analysis is therefore a process of coding the data without trying to fit it into a
preexisting coding frame, or the researcher’s analytic preconceptions. In this sense, this
form of thematic analysis is data-driven. However, it is important to note, that
researchers cannot free themselves of their theoretical and epistemological
commitments, and data are not coded in an epistemological vacuum (Braun & Clarke,
2006).

In contrast, a ‘theoretical’ thematic analysis would tend to be driven by the
researcher’s theoretical or analytic interest in the area and is thus more explicitly
analyst-driven. This form of thematic analysis tends to provide less a rich description of
the data overall and a more detailed analysis of some aspects of the data. Additionally,
the choice between inductive and theoretical maps of how and why a researcher coding
the data is also important. You can either code for a quite specific research question
(which maps onto the more theoretical approach) or the specific research question can
evolve through the coding process (which maps onto the inductive approach). Keeping
in view the theoretical and analytic interest in the research question of this study, a

deductive or top-down thematic analysis approach by Boyatzis, 1998 would be applied.
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Therefore, the present research work would be done the second type of thematic
analysis approach named ‘theoretical’ thematic analysis which tends to be driven by the
researcher’s theoretical or analytic interest in the area and thus more explicitly
examination is driven. This form of thematic analysis tends to describe the data overall
and a more detailed analysis of some aspects of the data, keeping in view the theoretical
and analytic interest in the research question of this study, is a deductive or top-down
thematic analysis approach.

Furthermore, this form of thematic analysis bears some similarities to grounded
theory. The study is structured on grounded theory to explore thematic aspects of
structured responses collected on Shari'ah compliance of sovereign and quasi-sovereign
ijarah sukuk from Pakistan, Bahrain, and Malaysia. Themes of Shari‘ah issues are
identified through content analysis and expert surveys and vigorously deliberated in
light of Islamic instruction and precepts to assess and conclude the level of Shari‘ah

compliance in sukizk industry across sample regions.

3.2 Second section: Development of Questionnaire

In this section, the detailed structured questionnaire would be explained which was the
main source to conduct the interviews from the concerned personals in that three

countries (Pakistan, Bahrain, and Malaysia).
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Title of the Study:
Shari‘ah Evaluation of Contemporary Sovereign and Quasi-Sovereign Ijarah
Sukitk: A Case of Pakistan, Bahrain, and Malaysia
The questionnaire 1s as follows:
General Shari‘ah compliance
1. Are the contemporary sovereign and quasi-sovereign ljgrah sukiik
structures Shari‘ah compliant in general?
Asset Ownership
2. Do the sukitk holders gain complete ownership in assets, in case of
sukiik being issued for establishing new ventures?
Beneficial ownership and legal ownership
3. Is the concept of beneficial ownership as effective as real ownership
while establishing rights and liabilities regarding the underlying
asset?
4. Up to what extent the concept of beneficial ownership fulfills the
Shari‘ah requirements concerning asset-based and asset-backed
sukik?
5. How much legal ownership is compulsory to attain the absolute
ownership of an asset regarding sovereign and quasi-sovereign [jarah
sukitk structures?

Concerned undertakings to asset ownership

6. Is the two unilateral undertaking (wa'dan) in terms of sale

undertaking by the sukik holders in case of early redemption or
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default and purchase undertaking at the time of maturity by the
originator acceptable in the light of Shari‘ah prospect?

Are the bilateral promises (Muwa'adah) for sale and purchase
undertakings on the same subject matter tolerable as per the law of
Shari‘ah in current sovereign Jjarah sukiik transactions?

[s the linkage of asset disposal and recourse right (limited or
complete recourse) to the creditworthiness of the originator
acceptable as per Shari'ah rulings?

What is the basis for authorization to sell out the ijarah sukitk on its

face value rather than market value at the time of redemption?

Special Purpose Vehicle (SPV)

Guarantee

10.

11.

12.

13.

Is the presence of the Special Purpose Vehicles (SPV) complies with
the Shariah requisites?

Is this a trusted entity (SPV) that can ensure the interest of the sukitk
holders while it is generally owned and controlled by the sovereign’s

agencies/bodies?

Is it permissible by the government to play its role as a third-party
guarantor regarding timely payments of rentals in the case of quasi-
sovereign Jjarah sukitk structures?

[s it permissible to charge a fee for a third-party guarantee for timely
payments of rentals in case of quasi-sovereign [jarah sukitk

structures?
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Parallel Contracts

14. Is the use of parallel contracts permissible, as generally seen in the
case of sukiik issuance?
Asset Appraisal Issues
15. Ts the increase in pricing of underlying ljarah sukik asset due jto
Green Shoe option or oversubscription can be availed and justiﬁ%d
according to Shariah principles?
Renewal issues

16. Do the GoP ijarah sukiik on bai‘ al-mu’ajjal basis complies Shari‘ah

Hiyal (stratagem) and Makharij (legal exist for a hardship) ;

parameters?

17. Are these all above concerns about sovereign and quasi-sovereién
Ijarah sukik structures fall under the category of makharij or hiyal?
Higher objectives of Islamic Law of contract
18. Are the higher objectives of Islamic economics being observed in all
Islamic financial transactions relating to sovereign ijarah sukik

structures?

5.3 Third Section: Data Collection Method, Population and Sampling Plan and
Details of Interviews

The researcher personally stayed in two countries (Pakistan and Malaysia) while
the third country (Bahrain) cannot be visited due to some visa constraints. Ultimately,
interviews were conducted by taking the appointments with concerned Shari‘ah

scholars, academicians, and practitioners via telecommunication sources such as what's
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app or direct phone calls and email responses, ete. All interviews were recorded with
the help of a micro recorder and call recorder software, Total twenty-seven structured
interviews were conducted (out of forty-one respondents) through convenience
sampling technique with the most related personals from Pakistani, Bahraini, and
Malaysian jurisdictions.

Table 6 exhibits an overview of each informant (interviewee) with the duration of the !

interview.

Table 5

Malaysia

Respondents | Alias Age Paosition Education Experience | Residence
Informant | Prof | 59 Prof and Executive Dirctor PhD 22 KL
Informant 2 Prof 2 35 Prof PhD 20 KL
Informant 3 IBP-1 50 Head Islamic Bnking MBA 15 KL
Informant 4 Prof 3 50 AP Phly 15 KL
Informant 5 Prof4 6l Prof and President PhD 23 KL
Informant 6 Prof 5 40 Research Fellow PhD 09 KL
Informant 7 Prof 6 37 Research Fellow PhD a7 KL
Informant 8 IBP-2 53 Head [slamic Bnking MBA 18 KL
Informant 9 Prof 7 57 AP PhD 17 KL
Informant 10 | Prof8 42 AP PhD L KL
Informant 11 Prof 9 35 Prof PhD 1% KL
[nformant 12 Prof 10 53 Prof PhD 15 KL
Pakistan

Informant 13 { IBP-3 52 Head IBD MBA 18 Karachi
Informant 14 | Prof-11 63 Rsearch Director PhD 23 ICT
Informant 15 | SA-I 55 SA-Teacher MBA/Mufti | t7 Karachi
Informant |6 | SA-2 49 SA-Teacher PhD/Mufti 13 Karachi
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Informant 17 | SA-3 52 SA-Teacher Mufti 17 Karachi
Informant 18 | SA-4 53 SA-Teacher Muft 15 Lahore
Inforrmant 19° | SA-5 52 SA-Teacher PhD/Mulfti 17 Karachi
Informant20 | IBP-4 49 Group Head Sh.Andit M.Phu 11 Lahore
Informant 21 | SA-6 51 SA-Teacher PhD/Mufti 3 Karachi -
Informant 22 | Prof-12 | 57 Asso Prof PhD 15 [slama
Tnformant 23 | SAT | 53 | SA Teacher Mo 7 RKarachi |
Informant 24 | Prof13 | 65 | Prok- VP PhD 3 Tslamabad
Behrain

Informant25 | SA-8 61 SA Shaykh n Bahrain
Informant 26 | SA-9 59 AS Shaykh Bahrain
Informant 27 | IBP4 51 Group Head MBA 13 Bahrain

5.4 Fourth Section: Data Analysis Tools and Techniques and Data Analysis Details
Empirical data was interpreted by using NVivo |1 software. Auto coding

technique of NVivo was used at the initial stage keeping in view the uniformity of
structured interviews in each interview. The category was defined based on already
developed questions in the structured interviews. The data in each category was further
mined and various concepts (themes) and their sub-concepts (sub-themes) were
identified and interpreted. Figure L1 is the screenshot of NVivo software exhibating the
way themes were coded in the relevant nodes (containers in NVivo to code relevant data

against in each theme)
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Figure 11: Nodes Hierarchy of Themes Identified
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Figure 11

The above nodes hierarchy covers all those research areas which are discussed in the
present research work by dividing them into various heads and sub-heads such as the
research area # 1 explains the issues related to *asset ownership’ which is consisted of
further, sub-sections; such as ‘beneficial and legal ownership’, ‘issues related to special
purpose vehicle (SPV) regarding asset-based and asset-backed sukizk’, ‘restrictions and
undertakings such as ‘purchase undertaking’ and ‘purchase of ijarah sukiik on its face
value at the time of redemption, ‘asset disposal and recourse right’, *asset due diligence
and management of the sukik asset, etc.

Likewise, research area # 2 is consisting of the concept of ‘guarantee’, and

‘third party guarantee in quasi-sovereign ifarah sukitk structures’ and the ‘Shari‘ah
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status of ‘charging a fee on it’ and the research area # 3 is explained the issué of
‘combination of contract in parallel contract in sovereign and in quasi-sovereign ijarah
sukiik structures in Pakistani, Bahraini and Malaysian regions and research area # 4 1s
discussed the issues related to ‘GoP ijarah sukik based on bai* al-mu’ajjal and asset
appraisal options such as ‘green shoe option’ in sovereign and quasi-sovereign ijarah
sukuk structures specifically in Pakistani region.

However, research area # S is described the important and argumentative issﬁe
of ‘hiyal and makharij’ by discoursing the ‘magqdsid al- Shari‘ah (higher objective of
Islamic law of contract) in the context of sovereign and quasi-sovereign ijarah sukik
structures. Furthermore, this hierarchy also summarized the whole debate of this
research work titled, ‘Overall Shari‘ah compliance’ of sovereign and quasi-sovereign
ijarah sukuk structures in Pakistani, Bahraini and Malaysian jurisdictions.

Now, in the following chapter, the Shari‘ah evaluation of these issues by
considering the relevant sukiik prospectuses with the help of above parent and child |

nodes (themes) would be elaborated.
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Chapter Six: A Critical Review of Associated Issues in Sovereign and
Quasi-Sovereign Ijarah Sukitk Structures

This chapter primarily covers the detailed Shari‘ah analysis in an explanatory
way of associated issues such as asset ownership (beneficial and legal ownership),
Special purpose vehicle (SPV) with context to asset-based and backed sukiik, asset
recourse right and due diligence conditions, purchase undertakings such as the purchase
of ijarah sukik on its face value, third party guarantee in quasi-sovereign jjarah sukitk
structures’ and the Shari‘ah status of charging a fee on it, the combination of contracts,
GoP ijjarah sukiik based bai‘ al-mu’ajjal, hiyal and makharij conceming higher
objectives of Islamic law of contract, and overall Shari‘ah compliance in sovereign ax*d
quasi-sovereign jjarah sukiik structures regarding Pakistani, Bahraini and Malaysi;L.n
regions by also discussing the offering circulars (prospectuses) with the help of relat?ﬁ;d
qualitative data analysis diagrams. Hence, this chapter is divided into five sectiotjls
(research areas). |

Section one is consist of three sub-sections as follows; (i) beneficial and leghl
ownership, (ii) issues related to SPV regarding asset-based and asset-backed .suku'}jk,
asset disposal right, asset due diligence and management of the sukik asset, etc. (ii;i)
restrictions and undertakings such as purchase undertaking and purchase of ijarah sukitk
on its face value at the time of redemption.

Section two describes the concept of guarantee, and third party guarantee in

quasi-sovereign ij@rah sukik structures and the Shari‘ah status of charging a fee on it.

Similarly, section three explained the issue of the combination of contracts and parallel
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contracts. The section fourth discussed the issues related to GOP ijarah sukiik based on
bay ‘ al-mu’ajjal and asset appraisal issues such as green shoe option etc.

While section fifth is divided into three sections; section # (i) is described the
important and argumentative issue of hiyal and makharij and section # (ii) further
discoursing the issue of higher objectives of Islamic law of contract in this context.

First of all, the issue of underlying asset ownership (beneficial and legal) {in

sovereign and quasi-sovereign ijdrah sukik structures would be elaborated as follows!

6.1 Asset Ownership |
Despite this tremendous growth, there are some serious Shari‘ah issues st:ill
arguable among the Shari‘ah scholars who are the point of reference on the Shaﬁ‘iah
compliance of all activities of Islamic financial sector. Among the argumentative issq!es
in sukuk structuring is that of ownership. Since sukik represents its holder’s ownersﬂip
over a certain underlying asset, it gives rise to a serious question of whether the sukiik

holders do own the underlying asset of the sukiik i.e. beneficial ownership in Jjarah

sukiik particularly in sovereign and quasi-sovereign sukizk issuance.

The most cited study of Shaykh Taqi Usmani <% particularized that the

ownership must be ensured while making the structures for sukiik prospectuses such as
“sukiik should be issued for new commercial and industrial ventures. If they are issued

JSor established businesses, then the sukitk must ensure that sukitk holders have complete
|
!

After that, the Accounting and auditing organizations of Islamic financial

ownership in real assets” (Usmani, 2007, p. 14).

institutions (AAOIFI) has passed a resolution with clear instructions regarding this

immense issue in sukitk structures. AAOIFI pronounced that “In line with Shari‘ah
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principles, Sukiik must represent proportionate ownership by the sukitk investors in the
relevant underlying assets, projects, rights and/or services. Ownership must entail both
the rights and obligations of the investors/owners” (Lahsasna & Idris (2008).

Furthermore, Islamic Shari‘ah Research Academy also mentioned that “sukik
have been structured to represent ownership interests in the underlying asselts.
However, following such defaults such as Ingress sukik, there have been much
confusion in the market regarding the concept of ‘ownership of the assets and the
respective rights attributed to sukitk holders.” (ISRA, 2017, p. 310)

Section one is consisting of the following segments: first, ownership, its major
types, and beneficial ownership focusing on its characteristics in Shari‘ah as well as in
conventional laws (common law and civil law). Second, an exploratory Shari'ah
analysis would be done by examining the classical and current literature on beneficial
ownership. Third, relevant qualitative (interview-based) data analysis diagrams
concerning associated Shari‘ah issues in sovereign and quasi-sovereign ijarah sukitk
would be examined by considering the concerned prospectuses and offering documents
(sale/counter deed), etc. Fourth, concluding remarks and findings of this study would be
particularized.

6.1.1 Ownership from the Shari‘ah perspective

Ibn Manzoor, (1956); and Fairuzabadi, (1953) both are defining the literary

meanings of milkiyyah (ownership) almost in the same sense by using different words:

"4y Szt e 1ol olgzt" [ "y slaza ¥l e 8yuilly 2 glget

Ownership is referring to the state of containing a thing, and the ability to

dominate and dispose of it.
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6.1.1.1 Ownership in the view of classical Muslim jurists

The classical literature of Islamic economics and finance has given several
similar definitions of ownership (al-milkiyyah) with a little bit of variation. The
following lines have a remote look at some selected but important definitions of

ownership as articulated by the jurists of various Fighi schools of thought in the light i)f
|

Islamic commercial jurisprudence.
According to Hanfi Jurists:

Imam Kasani (1989) is a prominent hanfi scholar stated in this regard i

el g 3 JBU pebazs Y g U
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|
Ownership is a specific right for the owner over the asset to dispose of t}ke

property in an absolute manner.
|
i

According to Imam Ibn Nujaim (1968): I

C'U. YW 3 Gpadl e oMzaVly 5)0dll e 3le ga UL

Ownership is a legal ability (or authority) given primarily to a person that allows
him or her to dispose of a property except if there is a legal impediment.

According to majallah al-ahkam al-adliyah (/125, 1989)

@la of blel 0157 shp DL 4o Lo L

Ownership means anything owned by a human being, be it a specified property

(‘ayn), or usufruct of a property (manfa ‘ah).
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According to Maliki jurist:

Imam Al-Qarafi (1998) a prominent scholar of the Maliki school of thought views it as

Bylally aslissh oo al Ol pp SE iaths Aniidd of ol 3 (25 oS )
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|
It means ownership is a legal ruling (i.e. authority) over an asset or usufru#t

given to someone that allows him to benefit the owned item and to accept
compensation of it as well.
According to Shafi‘i jurists:

Imam Al-Subki (1991) is a well-known Shafi jurist who elaborated in this context that !
wm\wdﬁwdﬁﬂw)‘u}pgj).@f}&&ﬂ

Ownership is a legal ruling over an asset or usufruct given to someone that
allows him to benefit from it and to accept compensation of it as well”.

Imam Zrakshi (1989) mentioned in this regard that

a5 Yy Lis W2 Yy dag 8 slas ¥ I Obadl e 5,03 4n

Ownership is a legal ability (or authority) given primarily to a person that allows
him or her to dispose of a property that is not related to any liability or penalty
neither in this world nor in the hereafter.

According to Hanbali jurist:

Imam Ibn Taymiyyah (2002) is an eminent Hambli scholar who defines it as

SN 3 el e s, 5,4 o
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Ownership is a legal ability justifying the right of disposal of the asset.

It may be inferred by the above-mentioned jurists' definitions that the relation
between the person and property is governed by milkiyyah. The owner is entitled to a
variety of exclusive rights. For instance, the right to get benefitted from a property, the
right to get compensation in case the contravention arises, and the right of asset
disposal. However, the cases, that are not legally acceptable are exempted from this.
Ownership matters are always directed by the related provision of law and are further
determined by the owner’s legal capacity. In a nutshell, keeping in view the different
aspects of milkiyyah. Namely, these are (i) authority, (ii) scope, (iii) subject matter, (iv)
restrictions, and (v) consequences of ownership.

In the light of the above definitions of ownership by classical Muslim jurist#,
one may be stated that technically, ownership can be understood as a legal nature c%f
something that has a consequent effect, a relationship between an owner and the owneh
property, and looking at its legal effects on the owned property. It is noteworthy th%t
here the details regarding limits and boundaries (if and buts) of the above-mentione]H
definitions will not be discussed because it may differ for nature of owned assets, type

of owner, and the particular prevailing social circumstances of any society, etc. which is

beyond the subject of the current study.

6.1.1.2 Ownership in the view of Contemporary Muslim scholars
In the following lines, ownership will be written down in the views of some

prominent contemporary scholars such as; Shaykh Abu Zohra ot (1976) stated in this

context that
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It means ownership is a legal ruling (authority) given to someone over an asset

that allows him exclusively to benefit the owned item by using all its inclusive

and exclusive means which are given to anyone by Islamic Shari‘ah.

Shaykh Ahmed Mustafa Zarqa (1998) explained it as

CiU. Y JJ..A_‘J‘ Lo t}w_ Lo bl jolazsl on UL

Ownership is a legal exclusive (ikAtisas) right for the owner to dispose of thk

property except if there is a legal impediment.

Shaykh Wahba Al-Zuhayli (1985) mentioned in this regard

|
|
i
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Ownership is an exclusive association of the owned item with its owner, which
gives the owner the right to deal in what he owns in any way that is not legally

forbidden.

From the above whole discussion, it may be summarized that classical Muslim
jurists and contemporary scholars have given several similar definitions of ownership
with a little bit of variation but all these are in their own accord and harmony although

differ in their structure. The reason is that it is a difference of words between clarity and
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ambiguity, exclusive and inclusiveness but the core theme is the same by all, that is
ownership is a legal association between a human and owned property (Abu Zohra;
1987; Zohayli, 1985; Siddigi; 1985; and Fahad, 2003).

It is worth mentioning that Islamic law sometimes imposes some restrictions on
the owner's right to asset disposal and management, in which case the owner may be

\
unable to exercise full ownership rights. This is to address special situations such as in

the case of an interdicted individual, a minor, or an incapacitated person. Ownership can

still exist despite the restriction enjoyment is temporarily and/or circumstantially

incomplete.

Perhaps in recognition of this dichotomy between the general definition of
ownership and possible restrictions on its actual definition of enjoyment in speciﬁc
circumstances, scholars tend to classify ownership into two categoriefh:
Complete/absolute ownership (milk al-tamm) and incomplete/partial ownership (mifk
al-nagqis). For example, according to Al- Abbadi (1974: 274), Abu Zahrah (1996: 6?—
68), and Nazih Hammad (2008: 441), the concept of ownership may be categorized zis
per the extent of ownership rights, namely to say complete and incomplete ownership.
A complete ownership is “the ownership that covers both corpus of property as well as
its usufructs” (Abu Zahrah, 1996:67, Hammad, 2008; 441). It enables one to dispose of
an asset by sale or by gift. On the other hand, incomplete ownership can be defined as
the ownership of either the property but not of its usufruct, or vice versa. It gives the

following: (i) title ownership right only to the asset (milkiyyah al-raqabah) without the

ability to dispose of; or (ii) the ownership of benefit/usufruct (milkiyyah al-manfa’ah);
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or (iii) the ownership right to personal benefit (milkiyyah al-intifa’ (Abu Zohra,
1987/96-68; Zohayli, 1985; ISRA, 2015).

In the light of incomplete ownership, it may be stated that Islamic law allows
segregation of ownership in certain circumstances as a source to fulfill the needs of
human beings. Hence, Islamic law allows for segregation of ownership in certqin
circumstances as a means to meet the needs of people. In this regard, we can see at le;st
two instances from classical Figh where one asset may be owned by two differé;nt
owners, each with a specific set of rights. The first instance is the recognition of duality
in ownership in the discussion of the jurists on complete and incomplete ownership. |

The second instance is in the concept and application of wagf (endowmenit).
Wagf clearly illustrates that an ownership right can be split. Although the jurists haye
differences of view on the issue of whether the settlor (wdgif) in waqf loses l;{is
ownership of the waqf assets or not, their views imply that the rights of ownership oJer
the waqf asset are split between two different entities. On the one hand, raqabah!is
owned by God (as per the view of Hanbali and Shafi‘'T scholars), or by the settlor
(according to Hanafi and Maliki Schools). On the other hand, the right to enjoymeint
(haqq al-intifa ) belongs to the waqf beneficiaries (Kahf, 2000).

Now in the following lines, the legal status of beneficial ownership will be

discussed to make a clear understanding in this regard.
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6.1.2 Ownership from the legal point of view

In the beginning, both ownership and beneficiary is being defined separately
then the concept of beneficial ownership would be analyzed by elaborating its legal
aspect.

Black’s law dictionary (2004, p. 3503-4) defines ownership as “The bundle ¢of

|

rights allowing one to use, manage, and enjoy the property, including the right Ao
convey it to others. Ownership implies the right to possess a thing, regardless of any
actual or constructive control”. The Ownership rights are general, permanent, and
heritable. “Possession is the de facto exercise of a claim; ownership is the de jure
recognition of one. A thing is owned by me when my claim to it is maintained by tl#ie
will of the state as expressed in the law; it is possessed by me when my claim to it i“s
maintained by my own self-assertive will. “Ownership is the guarantee of the lav‘v;

possession is the guarantee of the facts. It is well to have both forms if possible, rﬂLi

!
indeed they normally co-exist.” ]

Nonetheless, the main thing in the sight of law is, right to possess regardless or{e
may or May not have the actual or constructive control. ii) Ownership does not always

mean absolute dominion; it may be in the form of partial ownership in some scenarios.

6.1.2.1 Beneficiary from a legal point of view

It would be more helpful to elaborate on the beneficiary after discussing the
ownership in the legal regime as both ownership and beneficiary are the immutable
component for beneficial ownership. Hence: “a beneficiary is a person for whose
benefit property is held in trust; esp., one designated to benefit from an appointment,

disposition, or assignment (as in a will, insurance policy, etc.), or to receive something
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as a result of a legal arrangement or instrument. i) Person to whom anéther is in a
fiduciary relation, whether the relationship is one of agency, guardianship, or trust. i1) A
person who is initially entitled to enforce a promise, whether that person is the promisee
or a third party” (Black’s law dictionary, 2004, p. 468).

After taking a bird view of ownership and beneficiary in the legal regime now“ it

1
I

would be better to discuss the concept of ‘beneficial ownership in the sight |of

conventional law.

6.1.2.2 Beneficial ownership from a legal perspective

The term beneficial ownership has its roots in the English common la:w
whereby the dichotomy is recognized for legal ownership and beneficial ownersh‘ip.

Other terminologies that have been used interchangeably with the term ‘beneﬁc#al
ownership’ are “beneficial interest”, “beneficial title”, “equitable ownership” and
“equitable interest”. Beneficial ownership or interest has been defined in contemporary
legal literature either in a general manner or in a more specific context of trust
arrangements or investment in securities (ISRA, 2015).

Black’s law dictionary (2004, p. 3504) defines beneficial ownership as a
“beneficiary's interest in trust property, also termed equitable ownership.” The same
dictionary further defines a beneficial owner in the context of investment in securities as
‘the actual owner of the securities and the rightful recipient of the benefits accorded; the
beneficial owner is often different from the titleholder (generally a financial institution
holding the securities on the behalf on the client)’. Hence, it is stated that “A corporate

shareholder's power to buy or sell the shares, though the shareholder is not registered on

the corporation's books as the owner”.
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As per the dictionary of Cornell University, (2006) beneﬁcial ownership is said to be “a
trust arrangement whereby the beneficial owner of a security has a power to vote on
and influence decision regarding that security, and receive the benefits offered by the
security, though in street name the security may be held someone other than the true
owner, such as a broker for safety or convenience reasons”

This is thus clear that the beneficial owner is the person who is known as tﬁe
owner of the property in the equity no matter if the legal title relates to some other
person. In securities law, the term refers to someone who is a shareholder even though
a broker may hold legal title to the shares”

Based on these definitions, this is made evident that in the sight of the law, a
beneficial owner is believed to be the real owner who is entitled to enjoy the benefits of
the assets, although he does not have legal title to the assets. In the business or
commercial context, the term "beneficial owner has been defined by Chaiban and Kanh

(2004) as follows:
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The (beneficial owner) is a person or institution that enjoys the beneficial right
in security, real estate, or other assets, whether or not he is the owner whose

name appears in the register or certificate of ownership.

In the legal context, the term beneficial ownership or its other synonyms or

related terms has been defined in contemporary legal literature either in a general
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manner or in a more specific context of trust arrangements and/or investment in
securities. Black law Dictionary (2004, para. 1) for example defines “ beneficial
interest” generally as “profit, benefit, or advantage resulting from a contract, or the
ownership of an estate as distinct from the legal ownership or control.”

The following lines summarize the differences between beneficial ownership and

ownership of the legal title.

Beneficial Ownership vs. Legal Ownership from Legal Point of View
Beneficial Ownership
1. A beneficial owner is a person who is known as the owner of the property in the
equity no matter if the legal title relates to some other person. Interchangeably
used with other terminologies, such as: "beneficial interest”, "beneficial title",
"equitable ownership", and "equitable interest".
2. The beneficial owner enjoys the benefits from the asset.
Legal Ownership
. The legal title owner is someone who is legally registered as the title owner of
the asset whose ownership is evidenced by registration or record.
2. It can also be referred to as a registered or record owner.
3. Poorest can be included by integrating Zakah with microfinancing
It would be more beneficial to have a bird view of beneficial ownership
concerning Pakistani, Bahraini and Malaysian laws as the current study is related to

these three jurisdictions. Needless, to discuss its actual position in contemporary laws is
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not much relevant to our topic, however, to take a clear and better understanding even
we take a remote look. Hence in the following lines, this crucial issue would be
discoursed to above mentioned three legal regimes.

6.1.2.3 Beneficial ownership as per Pakistani, Bahraini, and Malaysian laws

6.1.2.3.1 Pakistani Law

It should be clarified that in the Pakistani regime English Law is dominant on
institutional and state-level although some other institutions are working independently
i.e. Islamic Ideology Council, Federal Shari‘ah Court, and Shari’ah Appellant Bench,
etc. to give their judgments as per Shari'ah Rulings.

The concept of beneficial ownership is somehow remained disputed in the legal
fraternity being positive or negative. Although its application relates to different
peculiar circumstances, however, this is an admitted position that must have some legal
backing. It can be easily observed that this concept is lending in provisions of “Trust
Law 1882”, “Property Law 1882”, “Public Debt Act 1944”, “Companies Ordinance
1984, “Asset-Backed Securities Act 1999, “Asset-Backed Securities Regulations by
State Bank of Pakistan (SBP) 2004”, “Companies Act 20177, “Benami Act 2017,
“Sukik regulation (SRO) 2015 and 2017 by Securities Exchange Commission of
Pakistan (SECP)” etc. All those are related to moveable (tangible or intangible)| or
immovable property.

In short, the above-mentioned Pakistani laws might be categorized into two
categories. The first type is related to reporting and disclosure of beneficial ownership
such as “companies ordinancel984”, “companies act 20177, “securities act 2015” and

“Benami act 20177, these four laws discussed beneficial ownership in this regard.
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Furthermoré, the former three laws just elaborated beneficial ownership/ interest while
the last one (Benami act 2017) also defined and explained the beneficial ownership
(Zaidi, 2017).

The second type is related to the transfer of beneficial ownership for trust
entities, immovable property, and other relevant issues in this context. Consequently,
there are three laws as “transfer of property act 1882”, “trust act 1882” and “companie{js
(asset-backed securitization) rules 1999 which are discussing and explain this matter.

The reading of relevant provisions very clearly suggests to the reader the proppr
place of a beneficial owner in the sense of positive or negative and sometimes, it seen#s
that the legislature has intentionally avoided the word criminal to use for a beneﬁciLﬂ
owner. Having said that in the corporate sector mostly the security holders are termed as
the beneficial owner. Not being Benamidar or frontman rather the holder of the beneﬁfks
of the said security. In other words, it is not wrong to say that a normally beneﬁcihl
owner symbolizes an actual owner in different scenarios. |

It is a noteworthy point that the above second kind is related to the issue l)f
beneficial ownership in sukizk issuance. However, normally in Pakistan, these sovereign
Sukik are legally backed by the Public Debt Act 1944. However, this act only discusses
the issue of borrowing on the governmental level to principles of conventional finance
rather than Islamic finance. Thus, details regarding the issue of beneficial ownership,
etc. are not mentioned here. However, with the help of other supportive documents such
as Sukiik prospectuses, etc. the Shari‘ah status of any issuance can be analyzed.

However, the detailed and thorough analysis in this context would be discussed in the

section on relevant Sukik prospectus issuance.
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6.1.2.3.2 Malaysian law

As per the Pakistani legal regime, the Malaysian legal regime is also led by
English Law. However, various bodies are working independently to harmonize and
standardize the Islamic and conventional laws such as Law Harmonization Committee,
etc. established by (BNM) Bank Negara Malaysia. Three main legal provisions are
existing in Malaysia that supervises and regulate commercial buying and selling. To
name, these are “National Land Code 1965 (NLC)”, “Contracts Act 1950 (CA)” and
“Law of Equity”.

Here is a note worth pointing that is; Torrens system is a registration system that
governs NLC (National Land Code 1965). According to NLC, the transference of
ownership 1s supposed to be completed through the registration process at the land

i

office of the area. Under the National Land Code 1965 (NLC), the transfer of ownershﬁp

of land would be completely done via registration at the Land Office. Where as thr

Sabah and Sarawak, a memorandum of transfer can be enough evidence. Registration is
not required to transfer ownership in the case of Sabah and Sarawak. Essentially, NIJ}C
emphasizes the aspect of land registration of title in Malaysia. Regarding this, the
answer to this is the use of the law of equity as NLC does not recognize the concept of
beneficial ownership.

However, equity may be applied to NLC especially when it comes to
commercial law. When the legal title has not been transferred to the new owner (i.e. the

purchaser of the land), then what is the status of the beneficial owner from the legal

perspective?
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Regarding this scenario, the answer lies in the concept of bare trust. It is narrated
in the literature that bare trust can be taken as an applicable concept (George, 1999).
The theme of bare trust has its roots in the equity ruling. Technically speaking, the bare
concept originates when a sale contract is finalized before delivery of possession or
without transferring the formal title. Therefore, in doing so, the vendor acts as a trustee
of equity, and being a trustee on behalf of the purchaser it holds the equity, till the time,
the formal title is not transferred to the purchaser of the equity (Rashid & Hingun,
1999).

According to Ghani et. al. (2015), here the purchaser becomes the beneficiary
owner (either via payment of a full price or via transferring instrument), whereas tHe
vendor acts as a bare trustee until the time title got registered. s

It is also narrated that, the main intent behind the usage of the concept “Banle
Trust” is to differentiate between the beneficial legal owner of the property and the
other non-beneficial owner. Although both the owners are legal owner. The only
difference that exists between these two is that the former one can enjoy the benefit of
the property, whereas the latter seemed not to be. Legally, according to common law,
ownership is supposed to be divisible among various people. Therefrom, these above-
mentioned terms arouse. Given that, it is clear that the term beneficial ownership is used
in the equity law when it is made linked to equitable ownership unlike in the case of
legal ownership.

Commonly speaking, the concept of legal ownership is similar to the concept of
the trustee in trust law. To say otherwise, it is a fact that the beneficial owner despite the

missing legal title generally owns the major ownership right and attributes.
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6.1.2.3.3 Bahraini law

Like most Arab Muslim countries, the Kingdom of Bahrain is also dominantly
governed by Civil Law. Therefore, unlike Common law, Civil law does not have
provisions for a trust that forms the basis for the introduction of beneficial ownership in
Common and English law (Mikail, 2016). However, to overcome this situation, they
have the concept of “concession rights” (hagooq al imtiyaz). It has taken some form of
beneficial ownership. However, in English law, beneficial ownership means “all risk
and reward except title”.

Furthermore, the Bahraini kingdom also introduced some rules regarding trust
entities such as Mohammed Ayman Al Tajer (Director, Financial Institutions
Supervision, at the CBB) stated that

“Many of the region’s wealthy, whether individuals or business groups al;e
sophisticated investors, who are willing to embrace innovative products and
wealth management solutions utilizing the trust as a structure. The creation of|a
trust, in a well-regulated environment such as Bahrain, will broaden tﬂje
available options for the transfer of business, property or other assets from one
generation to another.”

Dr. Graham Journeaux (Chairman and Chief Operating Officer of Bahrain-based

Ohad Trusts) also said trust arrangements can be particularly useful for

corporates and large conglomerates in the Middle East region. “The trust vehicle

can provide an additional comfort level for financial instruments, such as sukitk

(Islamic bonds), mutual funds, and securitization structures, by segregating the

assets from the issuer’s counter-party risks” (http://www.cbb.gov).
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In short, although Civil law does not have provisions for a trust that forms the
basis for the introduction of beneficial ownership trust arrangements can be particularly
useful for corporates and large conglomerates in the Middle East region. In this way, the
issue of beneficial ownership can be managed and addressed in various financial
instruments particularly in sovereign sukitk issuance.

It is stated in the light of the above discussion regarding Pakistani, Malaysian,
and Bahraini legal frameworks and regimes that unlike Common law, Civil law does
not have provisions for the trust that forms the basis for the introduction of beneficial
ownership in Common and English law. Furthermore, as per common law, the
beneficial owner generally has the most ownership attributes, although he does not have
the legal title in certain scenarios. After the bird view of three concerned legal regimes,
now in the coming section, the status of beneficial ownership as per Shari‘ah rules
would be discussed.

6.1.3 Beneficial ownership from Shari‘ah perspective

Adawiah et. al (2015); ISRA (2015) identified that in this recent era, the issue of
separation between the legal title and beneficial ownership has been examined either
directly or indirectly by many leading Islamic finance bodies and institutions such as
OIC Islamic Figh Academy (OIC-IIFA), AAOIF], Shari‘ah Advisory Council of Bank
Negara Malaysia (SAC-BNM) and Shari‘ah Committee of Rajhi Bank in the Kingdom
of Saudia Arabia (KSA). The following lines would be taken a bird view in this regard.

As per Islamic Financial Services Board (IFSB), a mandatory feature of

ownership is that the ownership right must be transferred from the issuer to the original
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investor. Also according to this, the registration title may necessarily not be among
other ownership rights of the property. This transference of ownership rights may
merely be just the combination of some ownership rights, for instance, allowing the
purchaser to take the place of the originator and to perform duties on his behalf, related
to property and other habilities related to the asset. Some other rights that may bF
granted to the purchaser include possession right as in case of default and reach to thLe
physical asset (ISRA, 2015). ‘

According to OIC Figh Academy, legal and beneficial ownership must bb

scrutinized according to Shari'ah guidelines and the same process must be used for iﬁ‘s
recognition. Regarding this, the Shari'ah Advisory Council of Bank Negara Malaysila
has the same stance as OIC Figh Academy. Although, the above discussion made it verbr
evident that beneficial ownership bounds the buyer to all the attached liabilities anLi
rights of the bought property (BNM, 2010, p. 6). |
AAOIFI (2010) mentioned in para 4/1 with the head of ‘characteristics df
investment sukiik’ that, “Investment sukik are certificate of equal value issued in thJe
name of the owner or bearer to establish the claim of the certificate owner over the
financial rights and obligations represented by the certificate.”
Similarly, it is also mentioned in the standard of murabahah to purchase order para
(8/5/4), “It is permissible for the bank to defer registration of the title in the client's

name as security for payment of the deferred price. The bank must however provide a

document that establishes the ownership of the client over the goods.”
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In both statements, AAOIFI Shari'ah Board has acknowledged beneficial ownership in
an implied and implicit manner that both legal and beneficial ownership are recognized
from the Shari'ah perspective.

SAC of BNM (2010, p. 6) more specifically, discussed the beneficial ownership
in the context of Jigrah assets. The SAC, in its 29" meeting dated 25 September 2002,

resolved, “That the lessor is the owner of the leased asset although his name is ni)t

|
i
’”

registered in the asset's title.

The resolution was based on the Shari'ah recognition of both legal title alid
beneficial ownership. The SAC recognized that in products based on ijarah the less*)r
has the beneficial ownership although the asset is not registered under his name. Tl;e
council further stated that “Such beneficial ownership may be proved through t)ge
documentation of the ijarah agreement concluded between the lessor and the lessee aﬁd
presumably the purchase agreement between the seller and lessor/purchaseri' ”

(Adawiah et al., 2015). i

It should be noted that the resolutions that recognized ownership come withi a
\
clear condition that the beneficial ownership must resuit in all rights and liabilitié‘:s
attached to the purchase being attributed to the buyers, albeit short of the legal title.

In contrast, some scholars have the opinion that the concept of beneficial
ownership is not complying with Shari'ah parameters by adding such conditions which
negate the essence of real ownership. Hussain Hamid Hassin (n.d.) deemed beneficial
ownership to be impermissible because an owner must have complete ownership of an

asset to have the right of disposal and to justify his/her earnings from it. Al-Amine

(2011, p.1 19-20) is of the view that beneficial ownership violates the concept of
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ownership in Islamic law because "ownership in Islamic law is Beneﬁcial as well as

legal and there is no way of separating the two" (Adawiah et al., 2015, p. 121).

Similarly, Al-Suwailem (2015) stated (while discussing the asset ownership) that;
“This leads to complex legal procedures for sukik issuance to avoid the
“true ownership” of such assets. Hence, sukitk were transformed fror(z
being “asset-backed,” i.e., representing the true and legal ownership $f
the underlying assets, to being “asset-based,” whereby sukiik holders a}o
not fully and legally own the underlying asset...This violates the basic
Shari ‘ah requirements of a valid sale transaction. As a result, such suk#k

are not fundamentally different from conventional bonds. They at{'e

explicitly described in the sukik documents as “unsecured”. T hL‘s
|
f

contradicts the claim of “purchase” and “ownership” of the underlyiqg
assets. f
Hence, Al-Suwailem also considered that the separation between the legal and S
beneficial ownership is against the basic Shari‘ah requirements of a valid sale J‘
transaction. \
Based on the above-cited studies one may argue that still there are serious
concerns among the Scholars about the legitimacy of beneficial ownership concernirig
sukitk structures and there is an immense need to analyze this important issue.
Therefore, in the following lines, this crucial issue would be elaborated on with a
further explanation. For sovereign and quasi-sovereign ijarah sukitk structures, the

issues related to beneficial ownership might be categorized into three heads such as i)

SharT ah issues, ii) compliance of accounting and auditing issues, and iii) governing and
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administrative issues. Now in the following lines, these associated issues would be

discussed one by one.

6.2 Application of Beneficial and Legal Ownership in Sovereign and Quasi-
Sovereign Ijarah Sukik and its Shari‘ah Status

Customarily, ownership is discussed by Muslim jurists in the context of
transferring Hagq al tasuruf al- hurat al tasuruf, (right to dispose-off) manfa ‘ah (right ﬂ;O
take benefits) and liabilities, etc. to the other parties. While, in the last two centuries tﬂe
ownership is discussed in vast and broader perspective eventually different types of
ownership has been evolved such as individual ownership, public ownership, leg%.l

entity ownership, Benami property, etc. In majonty cases, in sovereign and quasﬁ-

sovereign sukitk issuance, due to governmental, legal, and system constraints
concerning strategic nature assets, it becomes much difficult to transfer the ownershi‘p
in its genuine classical shape and context. Hence, scholars have to come with a solutio%n
via introducing this type of structure which meats a certain level of Shari‘ah compliande
in this regard.

6.2.1 Shari‘ah Issues

I
|
i
\
\
|
|
|
|
|

Therefore, there is an extra need to discuss whether ownership in Shari‘ah and
conventional law has the same meaning and effects or has a different view. |

The legal and Shari‘ah issues regarding asset ownership (beneficial and legal)
might be elaborated for two aspects; (a) legal status of ownership as per Shari‘ah and

(b) Shari‘ah (Fghi) status of ownership in the context of huriat al-tasarruf

(right to dispose-off the asset). huriat al-tasarruf
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The next paragraph would be particularized the legal status of ownership as per
Shar‘ah with the help of appropriate examples.

It should be noted that in Shari‘ah there is no difference between legal and
beneficial ownership. Ownership is ownership; the origin of beneficial ownership is
solitary English law means it is just a type of legal ownership. Hence, to clarify the
Shari'ah status of any ownership, it should be tested based on Islamic jurisprudence. if
it fills the ahkam (commands) for milkiyah and tamlikat (ownership) or in another way
the shrout (conditions) related to the sehat e bai (validity of a sale transaction) and nafaz

e bai (consequences of a sale transaction) are fulfilled, then the transfer of ownership is

a compulsory element for the sale contract. As it has been discussed earlier th?‘tt

beneficial and legal ownership etc. terminologies are being created and found out on#y
in the legal regime rather than in the Islamic Shari‘ah regime. }
|
Furthermore, in this recent era also to attain the legal title as per law is n6t
compulsory in every case; normally, it is required in the case (transaction) of mega
projects or heavy size assets. Ultimately, it can be stated that such types of conditions
which are imposed by the law of land regarding some special cases, how may affect the
Shari‘ah legitimacy in a contract in a general manner? The subsequent lines give two
relevant examples in this context as follows:
(i) Registration of marriage is part of nikah (marriage) or an intizami
(administrative) or legal matter? In other words, this shart (condition) is for musbit lil
hukam (to prove a matter) or muzhir lil hukam (to disclose a matter). The clarification of

this matter is very important because now the question is raised that whether marriage

without registration (although here Nikah has been taken place in the presence of
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witnesses) is valid iﬁ the sense of Shari'ah or not. If the answer is ‘not’ then ultimately,
the status of living this couple as husband and wife will remain unlawful as per
Shari‘ah. Consequently, if we consider this condition is compulsory in the law of land
only, of any territory and not compulsory as per Shari ah rulings. It means the matter of
registration of a marriage is just for disclosing the matter in a legal paradigm of any
territory. In another ways, it can be stated that the condition of registration is only for tlLe
[zhar ¢ Aqd (to disclose the matter), and not compulsory for the Inegad al- ‘aqd (to
prove the matter). :
Furthermore, no one ever adopted this view that registration is compulsofy
regarding this matter, although it would be considered as a violation of the law
according to the legal point of view. J

|
(1) There is another case (predominantly in Pakistan and other Musli}n

countries such as Saudi Arabia, Egypt, and gulf countries) regarding the ownership jto

\
sell the motorcycle/automobile based on an open letter without registration. Accordir#g

to law, the first buyer is considered the owner of that motorcycle, furthermore, when t]Le
|
last purchaser goes to the regulator and presents the ownership evidence/documents :in
front of them, they transfer the ownership to this last custodian of an open lettér.
Although this type of matter is being banned and discouraged by the regulator and
recommended to do this via proper registration but still practiced by the public,
ultimately these sale and purchase transactions are nafiz/munagid and have its related
commands i.e. inheritance and Zakdh, etc. in the sight of Shari‘ah. Therefore, the

boundaries of both Shari‘ah and conventional laws must be considered carefully to find

out the factual result in any prevailing scenario.
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In the light of the above segment, one may conclude that retaining the legal title
is a need-based phenomenon, not a mandatory requirement as per Shari‘ah. In another
way, legal ownership is not the authentic representation for the actual ownership in
every case, because sometimes a person has a legal title of a subject but he does not
consider the actual owner and the same in vice versa scenarios, in the sight of Shari‘ah.
It should be clear that fatwa sometimes differentiates the actual and legal ownership.

Furthermore, AAOIFI’s Shari‘ah standard related to murabahah to purchase
order para (8/5/4) has also discussed as mentioned earlier, this object that if there is
beneficial ownership and not legal ownership or legal ownership is not representing the
complete ownership attributes then there should be a counter deed which represents the
«tual ownership for the Sukiik holders (AAIOIF, 2010). As this deed is a legal
document, hence, it is enough to present sale consequences that are based on this
transaction. However, if there is no difference between legal and beneficial ownership
then there is no need for this type of counter deed.

The following lines also summarize and strengthen the above view regarding the
status of legal ownership in the light of the respondent’s view with the help of related
parent and child themes and nodes.

Theme-I: Legal Ownership

Legal Ownership (LO) was identified as the Fifth theme under the frame of
‘Shari‘ah Evaluation of Contemporary Sovereign and Quasi-Sovereign [jarah Sukiik’.
Figure 12: NVivo Project map of the parent node of the sub-theme “Legal Ownership”

(LO) and relevant child nodes
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The first dimension under the theme of Legal Ownership (LO) was Legal
Requirement than Shari ‘ah Requirement (LRISR). It was shown based on the
respondent’s views. For example, informant-11, 13, and 24 have the same in this regard!.

The second dimension under the theme of Legal Ownership (LO) was the Necti}-
Based Phenomenon (NBP). It was revealed that legal ownership is a need-basei:l
phenomenon and not a compulsory thing in every situation. Normally this need iis
accrued in the case of mega projects and big dealings. Therefore, people are doing their
daily routine financial matters without registering them. The same case is the context of
sovereigns there is no need to register such Sukiik in the department of land registry etc.
For example, informant-08 has the same view in this context.

The third dimension under the theme of Legal Ownership (LO) was Legal
Ownership Concerning Muzhir lil-hukam than Musbit lil-hukam (MH-MH). 1t means

that legal ownership is used to demonstrate the legal status of anything while the actual
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status is judged and proved only based on underlying contract and Sukik structure,
which is the domain of Shari‘ah. The conditions which are imposed by the law of land
cannot affect the legitimacy of Shari‘ah in a contract. With the help of the two
following examples, it can be examined and understood in a better way i.e. registration
of marriage is the part of Nikah or an intizami (administrative) or legal matter)? In other
words, this condition (Shart) is for musbit lil hukam or muzhir lil hukam? For exampl#:,
informant-19 has the same view in this context. |
Now in the coming lines, the second aspect; Shari‘ah (Fghi) status of ownership
in the context of huriat al-tasarruf (right to dispose-off the asset) would be argued. |
In the classical literature, the concept of huriat al-tasarruf with respect qzo
ownership rights is being discussed by Shari‘ah scholars repeatedly. What is meant 4)'
this? Is it mutlaq (absolute) or muqyyad (restricted)? It means that an owner would ha\le

absolute ownership rights or it might be restricted in certain cases and scenarios? 1

In the following paragraph, this matter would be elaborated on with the help c*f

three relevant examples. First, person A buys a flat in a housing society that has Ea
certain layout design. Can he change the outer or inner shape and theme of that owned
flat as per his wish? He cannot change the basic structure of this type of building.
Second, everyone is bound to follow the restrictions rules to build any building up to
certain levels without the prior approval of concerned authorities. Third, a government
can put the condition on the owner of the oil reservoirs land that you have to sell the oil
to the government at a certain price and cannot sell to any third party.

After discussing the legal and Fghi status of ownership in the context of

ownership rights (huriat al-tasarruf), it might be clear that the concept of restricted or
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qualified ownership is practically acceptable as per Urf in the presence of restrictions by
the provincial or federal level regulatory institutions, even though by the individuals
from common public. No one said that this is unlawful and unjustified and against the
rights of ownership. Furthermore, it demonstrates that the meaning of huriat al-tasarruf
is not absolute while it might be restricted in certain scenarios as per the need of u;tf
(prevailing custom) and maslahah (public interest), etc. Therefore, in the light of
restricted or qualified ownership, it might be concluded that the concept of beneﬁcizfil
ownership is not against the essence and spirit of ownership as per Shari'ah rulings. ‘
6.2.2 Compliance of accounting and Auditing issues

The representation of Sukiik transactions as off or on the balance sheet is P
1
famous issue in this regard. A question can be put and raised that to record the sold ite+
as on balance sheet is compulsory by Shari‘ah? In other words, bookkeeping as per thl‘s
counter/sale deed of Sukiik prospectuses is compulsory? The answer is No. To keep thE
sold item in books as per counter deed or accounting standard is just an accountin%,
administrative, or recommended matter and not a mandatory condition by Shari‘ah.
However, it is recommended that there should be coherence between accounting
standards and Shari‘ah principles but it does not mean that once a sale has been
executed through counter or sale deed, it might be nullified due to any discrepancy in
accounting treatment. No doubt, true reflection of any financial transaction into books
of accounts is necessary by conventional accounting standards but it should be

understood that due to this type of discrepancies or misrepresentation the effects of a

true sale cannot be nullified.
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It is worth mentioning that the lawyers, accountants, and credit rating agencies
present their view as per their exposure, while the Shari‘ah scholars have to bound to
discuss the matters in the context of halal (legitimate) and haram (illegitimate) rather
than good, best or acceptable practices of the market. In short, this type of beneficial
ownership contract is valid as per Shari'ah. Someone might have disagreed with this
view but it is a fact that this matter cannot be nullified as per Shari'ah.

6.2.3 Governing and legal issues

To discuss the beneficial ownership concerning governance and administrative
constraints is also an important issue. However, a little bit of literature has been writt¢n
in this regard. Sometimes, transferring the assets from concemed authorities to tl}le
Special Purpose Vehicle (SPV) seemed a problematic task among the associated
ministries for sovereign and quasi-sovereign sukiik issuance.

Such as the Government of Pakistan (GoP) ijarah M3 sukiik with the underlying
assets of National Highway Authority (NHA) land are to be issued. By law, this type of
strategic asset cannot be moved from the balance sheet of the originator (NHA) to the
sukitk holders. Consequently, due to this legal constraint, the sukik prospectus
statements start normally in this way, such as ‘under the guaranteed provision, etc.
(Relevant sukik prospectuses statements should be added here)

This means by way forward these assets are transferred to the concerned
department. Furthermore, a concermned authority such as the ministry of
telecommunication (NHA) is not enthusiastic and take an interest to accommodate such

type of accounting treatments due to legal and practical constraints.
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There might be a solution in this regard that there is a need to create a specific
SPV regarding all Pakistan strategic assets by the way of legal fencing and then all the
sensitive assets would be legally parked in it. In this way, the asset would be possibly
moved from the obligor balance sheet to the SPV but remains legally owned by the
government of Pakistan as SPV is wholly owned by the government as mentioned in the
offering circular statement (Relevant sukiik prospectuses statements should be addejd
here) and ownership will be held by SPV as a trustee in the interest of sukiik holders.
Ultimately, here the government has retained the first priory right to purchase this asset
at the time of maturity. This argument can be further clarified with help of an example.i

If a person has shares of a company, he has the right to claim his proportionill
amount against these shares. But he cannot claim to sell a specific asset against hjﬁs
proportionate in the total asset of that company, as the concept of going concerned in
joint-stock companies’ veto this practice. The same thing is in the context of omersh%p
in sovereign or quasi-sovereign sukitk can be -~ ni=~d concerning the retention of the
priority right from the government as the sovereigns are governed and ruled under tl'Je

!

1
perspective of going concerned. Moreover, a separate legal trust entity can de

incorporated for the whole country reservoirs e.g. oil, coil, and gas, etc. rather than Jo
|

|
. . « |
create various SPVs on the occasional basis. }
i

The offering circular of GOP International ijdrah sukitk (M2 Motorway) dated |

December 2014, in the section titled; ‘summary of the offering’ stated that; |
“Each Certificate will evidence an undivided ownership interest in the Trust

Assets (as defined below), subject to the terms of the Declaration of Trust and the

»

Conditions...” .
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The offering circular of GOP domestic ijdrah sukik (M1 Motorway) in the 'section
titled, ‘Annexure C’ Para no 5, Stated that;

“Pursuant to the ‘Purchase Agreement’ ownership of the asset will be
transferred to investors while the registered title will remain with NHA. NHA will

execute a Declaration of Trust in favor of the investors to the effect that the NHA fs

|
holding the registered title in trust for the investors. Once the ownership of the asset #s

transferred to the investors, a document (schedule 3 of the purchase agreement signei:d
by PDSCL (as investment agent and purchaser) and GoP acting through the ministry of
finance (as seller)”. ‘

i

The following lines also summarize and strengthen the above view regarding the

status of beneficial ownership in the light of the respondent’s view with the help bf
\

i
[

|

related parent and child themes and nodes.

Theme-2: Beneficial Ownership

Beneficial Ownership (BO) was identified as the third theme in the research study.
Figure 13: NVivo Project map of the parent node of the theme “Beneficial Ownership”

(BO) and relevant child nodes.
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Figure 13

1

The first dimension under the theme of Beneficial Ownership (B0) was Depemi’s
upon country law (DCL). It was revealed that the validity and authenticity of beneficial
ownership depend upon the local law of any jurisdiction. So, it may vary based on
conceming country law. But from SharT’ah point of view, it is necessary to transfer all
the associated risks to the other party. For example, informant-9 has the same in this
regard.

The second dimension under the theme of Beneficial Ownership (B0) was
Effective although the absence of Legal Title (EALT). 1t was revealed as per the views
of informants that beneficial ownership is a type of valid ownership in the context of
Contemporary Sovereign and Quasi [f@rah sukik structures as here alt the related rights

and liabilities are shifted to another party except the legal title. Furthermore, most Arab

and Muslim countries that follow the civil court system and don’t follow the common
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4

law don’t have the concept of beneficial ownership but they have the concept of
“concession rights” (Haqooq al-Imtiyaz). It has taken some form of beneficial
ownership. Butt still; there is no issue to create such type of ownership for Shari‘ah. For
example, informant-25 and 02 have the same view in this regard.

The third dimension under the theme of Beneficial Ownership (B0) was
Effective as Real and Valid Ownership (ERVO). It was shown based on empirical data
that beneficial ownership is a type of real and valid ownership although there is legal
isolation. It must be clear that the role of registration is to prove and show a matter in
the legal domain and documents only while the actual status of this matter depends
upon the related Shari‘ah requirements. So, if any matter fulfills the concerned Shari‘ah
requests then it will be considered valid albeit there might be legal isolation on any
level. For example, informant-19 has the same view in this context.

The fourth dimension under the theme of Beneficial Ownership (BO) was
Effective with Transfer of Risks and Rewards (ETRR). It was revealed that the main
thing is to evaluate the ownership in the context of Sovereign sukitk structures is to
transfer the related risks and rewards. Therefore, it is enough to shift risks and rewards
to the other party for valid ownership. For example, informant-01 has the same view in

this regard.
Now in the subsequent lines, the sub-section # (ii) of section one would be

examined the issue of Special Purpose Vehicle/Company (SPV/SPC) in the context of

asset-based and asset-backed sukizk and other relevant issues such as asset disposal and
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recourse right and asset due-diligence, etc. by concerning sovereign and quasi-sovereign

ijarah sukiik structures.

6.3 Application of Beneficial Ownership for SPV in Sovereign and Quasi-
Sovereign Ijarah Sukiik and its Shari‘ah Status

The issue of Special Purpose Vehicle or Company (SPV/SPC) is also significant
particularly as per the sovereign and quasi-sovereign jjdrah sukiik issuance. Numerous
significant studies have been cited in chapter three titled, ‘Literature Review’ some éf
them mentioned as follows;

Islamic Shari‘ah Research Academy (ISRA) elaborated that “Another matter
that was carefully considered is the use of an SPV in the sukiik structure. In an
ijdrah sukik, there is a requirement to have a trustee, which will acquire the assets tha;n
lease them to the lessee, and issue the sukik to raise the funds required for the
acquisition of the assets” (ISRA, 2015, p. 426).

Similarly, Safari, et al., (2014, p. 109) cited that; |
“This point is relevant to the ijarah sukiik structure. As a result of this, tl;e
transfer of the beneficial ownership of the assets from the originator to the
SPC is not sufficient anymore, and one might even question the extent to which
the transfer of merely beneficial ownership from the SPC to the sukiik holders is

sufficient. Above, however, we noted that the transfer of legal ownership from

the SPC to the sukik holders is almost impossible from a practical perspective.”

In the same way, various sovereign ijarah sukiik prospectuses (i.e. in the

Pakistani regime ) are stated in this regard as follows:
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The offering circular of GOP domestic ijjgrah sukik (M1 Motorway) in the section
titled, ‘Annexure C’ Para no 5, Stated that;
“Pursuant to the ‘Purchase Agreement’ ownership of the asset will be
transferred to investors while the registered title will remain with NHA. NHA
will execute a Declaration of Trust in favor of the investors to the effect that the
NHA is holding the registered title in trust for the investors. Once the ownership
of the asset is transferred to the investors, a document (scheduled 3) of tAe
purchase agreement signed by PDSCL (as investment agent and purchaser) and
(inP ac:'nv through the Ministry of finance (as seller) should be executed to
wiuve (hat the giysession of the assets is handed over to PDSCL as agent ftlr
and on behalf of the investors which will legally confirm that all the risks arnid
rewards of the assets have passed on to the investors. Under the Declaration M
the Trust, NHA will delegate its duties and powers under the trust to PDSC&,
uyt for holding the registered title to the Trust Assets...” (GoP ijarah ,su/a#k
Mi,p. 1).
In the same way, the offering circular of GOP domestic ijarah sukiik (Jinnah |
International Airport, Karachi) in the section titled, ‘Annexure C* with the head of
‘Facility Structure Synopsis-Explanations’ # (i1) specified that;
“A Special Purpose Company (SPC), wholly owned by the ministry of finance,
the government of Pakistan, has been formed to act for and behalf aof
sukitkholders, namely, Pakistan Domestic Sukik Company Limited (the
“SPC”)... The SPC will enter into a purchase agreement with Civil Aviation

Authority (CAA) or the government of Pakistan (“GOP”) for purchase of a
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certain pre-identified tangible asset, such as Airport land for the first sukik
issue (“sukitk asset”)... pursuant to a Declaration of Trust, the CAA (as
trustee) will declare its responsibilities towards the sukiikholders...” (GoP
ijarah sukik JIA, p. 1)

6.3.1 Shari‘ah Status of Special Purpose Vehicle (SPV)

There is an important question regarding SPV and SPC particularly concerniné
sovereign and quasi-sovereign sukik issuance is being discussed among the Shaﬁ‘ah

scholars stated as follows: |
Is SPV a special independent, autonomous, and self-regulated entity or not? J
This debate might be directed towards two interpretations. One may argue thzi‘t
as per nature it is a very special entity, established only for a specific need an+i
determination, for a certain time frame; afterward, it would be abolished such as th]#:
following statement of the offering circular also reflects this substance. i
Pursuant to Article 111 of the Issuer’s memorandum of association (the IssueF
I
Memorandum), the Issuer has been formed solely to participate in th%

|
transactions contemplated by the Transaction Documents. Since ile

establishment, the Issuer has not engaged in any material activities other thad;l
those regarding or incidental to the issue of the Certificates and the matters
contemplated in this offering circular and the Transaction Documents and the
authorization of its entry into the other transactions and documents referred to

in this offering circular to which it is or will be a party. The Issuer has no prior

operating history or prior business and will not have any substantial liabilities
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other than in connection with the issue of the Certificate. The Issuer has no

subsidiaries and no employees.

Furthermore, it is owned by the parent and originator as mentioned earlier that
sovereign fjdrah sukuk structures are also stated such statements which disclose the
ownership of the originator for SPV ie. “The Issuer is wholly owned by the
Government” means the SPV will be wholly owned by the originator (GOP ijdrd‘h
sukitk M1-M2-M3-JIA). |

It looked like that its conception is based on an artificial governance mechanism
such as here the obligor itself establishes this type of entity from time to time as per his
need. Similarly, the assets are shown ‘on balance sheet items as well as consolidated
financial statements are also prepared and mingled with the parent company.

Al-Suwailem (2015) stated that “from an accounting perspective, the assets used
to issue the sukik are not transferred from the balance sheet of the obligor or the seller,
because of the undertaking to buy them back at nominal value. This undertaking is a
debt obligation on the obligor. With this debt on the balance sheet, the assets cannot be
transferred from the seller’s balance sheet. But the presence of these assets on the
obligor’s balance sheet is inconsistent with a genuine sale transaction”.

In other words, it ts just like performing a financial transaction by a person to
himself by introducing and involving diverse artificial mechanisms. All such things
portray a picture of artificialized separation rather than actualized identification to the
child (SPV/SPC) and parent company (obligor/originator). Hence, SPV should be
separated and disconnected from the originator concerning all its managerial and

technical matters.
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The second one may be stated that actually, there are two aspects to scrutinize
this matter such as (i) SPV as an essential and indispensable part of its parent company
and obligor (ii) SPV as an independent separate legal entity from its parent and obligor.
Firstly, the matter of “SPV as an essential and indispensable part of its obligor or parent
company” would be elaborated. The presence and backing of ‘parent company, in the
case of a group of companies and ‘government of Pakistan’ in the case of Pakistdn

International or Domestic Sukiik Company (PISCL/PDSCL) is just as symbolic

ownership that legally does not affect rights and liabilities of child entity such as eveéy
child company has its rights and obligations irrespective of parent company evdln
though the financial statements also segregate the child company from the parent entiti/.
Likewise, the creation of such types of SPVs has the immense edge of bankruptdjy
remoteness which saves to shaking the financial side of the parent company and obligoir.

Although, in totality, it would be given a joint symbolic name in the case of ‘group d)f
|

i
companies’ but on an arm and distance basis, every child entity and government-owngd
i

|
institutions perform its functions in its capacity. :

Secondly, the point of “SPV as an independent separate legal entity from i£s
parent and obligor” would be going into detail. Indeed, as per law a company has a legal
personality and may thus sue and be sued, may make contracts, may hold property in its
name and has the legal status of a natural person in all its transactions entered into in the
capacity of a jundical person. Similarly, in the case of sovereign sukik issuance, a
special purpose company or vehicle (SPC or SPV) is created i.e. Pakistan International
Sukiik Company, as a public limited company (in its capacity as issuer and its capacity

as trustee).
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Additionally, as per the acceptance of a company and entity as a ‘jurisdictional
person’ by the contemporary Muslim jurists of OIC-IFA also might be led to recognize
these types of SPVs and child entities as independent and separate entities from its
parent and obligor. Eventually, it can be stated that in the case of the group of
companies, every child entity has been segregated from the parent company by its rights
and liabilities as mentioned earlier, in the same way, the ‘SPV’ in sovereign sukitk
1ssuances such as Pakistan International or Domestic Sukiik Company Ltd (PISCL or
PDSCL) is being segregated and isolated for its rights and liabilities particularly in
quasi-sovereign sukuk issuance towards Government of Pakistan such as each ministry
of any government considered as a separate legal entity and standing apart from other
ministries.

Furthermore, this matter might be clarified with the help of other relevant
examples.

(1) State Bank of Pakistan (SBP) performs various functions in its independent capacity
on different occasions irrespective of the part of the government of Pakistan i.e. in the
case of public borrowing plays its various roles as a paying agent and custodian etc.

(i1) Bank of Punjab (‘BoP’ which is a financial institution of the Pakistani government)
sometimes arranges the funds for the Punjab government in its individual and self-
governing banking capacity regardless of the part of the government of Punjab and
Pakistan.

Also, it should be noted that in the past the concept of waqf (endowment fund)
and bait al-mal (house of money) (which is the base of this phenomenon as mentioned

by the Shaykh Taqi Usmani and other prominent scholars) were also used to perform
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their various fﬁnctions in the same time as an independent and autonomous body under
the Muslim estate. Particularly, in the case of bait al-mal being public property, all the
citizens of an Islamic state have some beneficial right over the bait al-mal, yet, nobody
can claim to be its owner. Still, the Baitul-mal has some rights and obligations. Imam

Al-Sarakhsi, the well-known Hanaff jurist mentioned:
olad &l (59 3= JW cod ~ oy ade & Lo — Al Sy ozl Ll cydl Uy

Ayet Oyi
The Baitul-mal has some rights and obligations which may be undetermined
(Al-Sarakhsi, 33/14). |
\
At another place the same author narrates: “
In case the government of an Islamic state runs short of money (having no
amount left in kharaj department of the bait al-mal) to make salary payments to hiis
soldiers, it may take money from the sadaqah (zakdh) department and may clear tHe
salary payments. But in this case, this whole amount would be considered as debt otn
kharaj department, which needed to be paid later on (Al-Sarakhsi, 33/14).
Furthermore, Shaykh Taqi Usmani stated in this regard by summarizing the
discussion as follows:
“It follows from this that not only the bait al-mal but also the different
departments therein can borrow and advance loans to each other. The liability
of these loans does not lie on the head of state, but the concerned department of

Baitul-mal. It means that each department of bait al-mal is a separate entity and

in that capacity, it can advance and borrow money, maybe treat a debtor or a
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creditor, and thus can sue and be sued in the same manner as a juridical person

does. It means that the Fugaha of Islam have accepted the concept of juridical

person in respect of bait al-mal.” (Usmam, 2005)

In the light of the above clarification particularly with the instance of bait al-
mal, as mentioned above that each department of bait al-mal is a separate entity, and in
that capacity, it can advance and borrow money, maybe treated a debtor or a creditor,
etc. as a juridical person. In the same manner, it might be revealed that SPV has its ow1h
identity and distinctiveness as an independent legal entity from its obligor and paren\f.
Finally, now it can be stated that there is a separation between SPV (child entity) an:d
obligor (parent entity). |

Despite all the above, it should be noted and clarified that such a type of speci#l

entity is created to meet the need of a specific sector in this dynamic global ﬁnanciil

sector such as in the case of sovereign sukik issuance a government uses it er

|
budgetary purposes. Ultimately, they need to establish such types of SPVs (legal

entities) to overcome the governing as well as technical limitations.

There might be a better solution than it should be established one specific SPV
on the country level than various SPVs titled as First, Second, and Third Pakistan
International or domestic Sukitk Companies at different occasions regarding all Pakistan
strategic assets and country reservoirs such as oil, coil, water, and gas, etc. by the way
of legal fencing. In this way, the sensitive nature assets might be also legally marked in
it or one other special entity (SPV) can be created for all such types of sensitive assets

which are mostly related to the ministry of defense in a state. Such as the Malaysian
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government also has been introduced this type of special entity on the country level
with the help of Khazana Nasional Berhad

There is another example to the Pakistani region as the government of Pakistan
has been launched the ‘lifestyle apartments’ in the capital city Islamabad, Sector G13
for the government employees which are managed via SPV registered in SECP as
unrelated parties

Thus based on the above discussion one can conclude that SPV is an
independent, separate legal entity. Hence, there is no issue concerning underlying assét
ownership because the related clauses of ijarahh sukitk prospectuses also declared thgt
the possession of the assets is handed over to SPV (PDSCL/PISCL) as agent for and dn
behalf of the investors which will legally confirm that all the risks and rewards of the
assets have passed on to the investors. Furthermore, it is worth mentioning that as pér
the technical aspect and focusing on the governance mechanism of SPV/SPC, it migiﬂ
be stated that the creation and incorporation of an SPV is a contractual, operation#l,
managerial, or governing issue rather than Shari‘ah issue. |

The following lines also strengthen this view regarding the status of SPV in the
light of the respondent’s view with the help of related parent and child themes and
nodes.
Theme-3: Special Purpose Vehicle and Shari‘'ah Compliance

The theme # 11 identified under this research study was Special Purpose Vehicle
and Shari'ah Compliance (SPV-SC). Figure 33 is providing an overview of the parent

theme (parent node) and sub-themes (child nodes) identified
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Figure 14; NVivo Project map of the parent node of the theme “Special Purpose

Vehicle and Shari‘ah Compliance” (SPV-SC) and relevant child nodes
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The first dimension under the theme of Special Purpose Vehicle and Shaﬁ‘z{jh
Compliance (SPV-SC) was Risk-Related Issue than Shari’ah Issue (RRItST). It wa;s
revealed that the matter of SPV creation as a bankruptcy-remote is a risk-related issu;e
rather than Shari‘ah related issue. Eventually, it is not against the Shari‘ah principles. '

For example, informant-25 has stated that sometimes in sovereign sulik it is
difficult to make an entity i.e. trust and orphan entity, etc. because govt. has restriction
to transfer the title of the asset to any institution. So, here we can ensure and secure the
trust of suldik holders in one way and another. It is not against the Shari ‘ah principles.

The Second dimension under the theme of Special Purpose Vehicle and Shari“ah
Compliance (SPV-SC) was Legal, Contractual, Operational, or Administrative Issue
{LCOALI). It was revealed by the respondents that to establish an SPV in any specific
Sukik structure is an administrative, operational, and legal issue than Shari‘ah issue.

So, there is no issue in this regard.
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For example, informant-Oland 05 have stated that it is a contractual matter. As
here the based on the prospectus and other legal documents i.e. trust deeds etc. all these
concerns are resolved. In the case of NHA and WAPDA, the SBP assigns this duty to its
department via creating an SPV to manage the things (debt calculations and receipts,
etc.)

Now, another question might be raised that how an SPV can ensure the interest
of related parties, though both parties (investors/sukiikholdrs arid
originator/government) have a different interest from each other, eventually, it might be
led to a conflict of interest.

One may answer this question in this way that the President of Pakistan as 'a
Constitutional Head of the State perform his obligations and responsibilities in different
capacities and it is not against the Shari‘ah rulings such as a natural person can indulée
in various activities at the same time as per considering his diverse individual capacitiés
such as it is shown in the following section named ‘parties’ of the offering circulars as
follows;

The President of the Islamic Republic of Pakistan for and on behalf of the

Islamic Republic of Pakistan (in its capacity, the Lessee), Pursuant to the Lease

Agreement, the Lessee will lease from the as lessee Lessor, and the Lessor will

lease to the Lessee, the Lease Assets following the terms of the Lease

Agreement...The President of the Islamic Republic of Pakistan for and on

behalf of the Islamic Republic of Pakistan (in its capacity as obligor, the

Obligor)... The President of the Islamic Republic of Pakistan for and on behalf
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of the Islamic Republic of Pakistan (in its capacity as servicing agent, the

Servicing Agent)...

Therefore, unlike the natural person, a legal and jurisdictional person can also
perform various activities in its diverse individual capacities. Furthermore, the
governing default mechanism and nature of SPV also ensures the interest of both parties
as the various concerning contractual and legal documentary bindings are discussed aqd
elaborated these types of matters in detail such as the following lines of the offering
circular regarding ‘Declaration of trust’ (SPV) particularized this object. |
Pursuant to the Declaration of Trust, the Trustee holds certain assets (the Trust
Assets) consisting of (a) all of the Trustee’s rights, title, interest and benefit,
present and future, in, to and under the Lease Assets; (b) all of the Trustee"s
rights, title, interest and benefit, present and future, in, to and under the
Transaction Documents... (c) all monies standing to the credit of the
Transaction Account from time to time; and (d) all proceeds of the foregoing,
on trust absolutely for the holders of the Certificates pro-rata according to the

Sace amount of Certificates held by each holder in accordance with the

Declaration of Trust and these Conditions... (M2, p. 30)

The following lines also strengthen the above view regarding the prevention of
sukitk holder’s interest concerning SPV in the light of the respondent’s view with the
help of related parent and child themes and nodes.

Theme-4: Special Purpose Vehicle and Prevention of Sukiik holder’s Interest
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The theme # 12 identified under this study was Special Purpose Vehicle and
Prevention of the sukiik holder’s Interest (SPV-PSI). Figure 34 is providing an overview
of the parent theme (parent node) and sub-themes (child nodes) identified.

Figure 15: NVivo Project map of the parent node of the theme “Special Purpose
Vehicle and Prevention of the Sukiik holder’s Interest” (SPV-PSI) and relevant child

nodes
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The first dimension under the theme of Special Purpose Vehicle and Prevention
of the Sukik holder’s Interest {(SPV-PSI) was Valid due to the Independence of Board

of Trustee (VIBT). It was revealed that SPV is run by an independent board of trustee
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and this board is liable and responsible to the Sukik holders and performing its
operations in the care of their beneficiaries which are called Sukiik holders. Therefore,
there is no conflict of interest regarding their beneficiaries’ interests.

For example, informant-15 has the same view stated that SPV is acting as a
trustee and this trust is a separate and independent entity from the obligor who intake
the interest of subscribers. Consequently, there is no objection as per Shari ah rulings.

The second dimension under the theme of Special Purpose Vehicle and
Prevention of the Sukiik holder’s Interest (SPV-PSI) was Valid as Issuer, Trustee and
Facilitator, etc. are Diverse Capacities (VITFDC). It was revealed that although SPV
performs various roles i.e. acting as an Issuer, Trustee and Facilitator, etc. all these rolL::s

are indifferent and diverse capacities and it is not against the Shari‘ah principlés.

i

Furthermore, all these activities ensure and segregated with the help of differjnt
supportive documents.

For example, informant-11 has explained that an entity can act in differént

capacities as Issuer, trustee, facilitator. eventually, there is no harm. |
i
The third dimension under the theme of Special Purpose Vehicle and PreventiL)n
of the Sukiik holder’s Interest (SPV-PSI) was Governance Issue than Shari‘ah Issue
(GSI). It was revealed that creating an independent entity in the name of SPV is a
governance issue than a Shari ah issue.
For example, informant-06 has described that it is a governance issue not more

a Shari'ah issue. Furthermore, this issue can be resolved with the help of other

supportive legal documents.
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Now in the coming lines, the issue of asset-based and asset-backed sukiik in

sovereign and quasi-sovereign ijarahh sukik structures would be elaborated.

6.4 Application of Beneficial Ownership for Asset-Based and Asset-Backed Sukik
and its Shari‘ah Status

6.4.1 Asset-Based Sukiik

Haneef (2009) identified the three hallmarks in the development of the sukﬁk
He showed that “Sukiik evolved from asset-backed model, where the sukiik holdeifs
have ownership rights over the underlying asset, as per Shari‘ah requirements, to asset-
based model. With the latter model, the sukik holders rank pari passu with unsecurq'd
creditors. Indeed, for all international bonds, there is a negative pledge which restricjts
the borrowing entity from issuing any bond in future that is not in pari passu with
existing unsecured bonds”.

Diaw, et al., (2014) stated that “The main contention stems from the fact that in
some structures (i.e. asset-based sukizk), the sukik holders don't have an outnight right to
dispose of the asset, especially upon the occurrence of the event of default. This seerlls
to be against the basic principle that sukik holders, as full owners of the sukiik assét,

\
should be able to deal with it freely. This triggers a debate on whether or not full

ownership is transferred to the sukik holders. If full ownership is not transferred, t*\e
relationship between the sukitk holders and originator-obligor may be constructed as

merely that of lender-borrower this can lead to a serious Shartah issue”. ;

Al-Suwailem (2016) has also raised certain Shari ah issues in ijarah based sukﬁk
and stated that the investors do not legally own the asset and that is why such sukik ;i‘re

turned from ‘asset backed’ to ‘asset based’. i

|
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(1SRA, 2017, Sukik, P.67) rﬁentioned that “ijarah sukuk issue also made history
by becoming known as the first asset-based sukiik structure-requiring 100% physical
asset but without a true sale of the underlying asset to sukik holders. This structure was
developed as a solution to the challenges faced by an asset-backed sukitk structure in
Malaysia. As Malaysia sought to develop an international sukiik, it was to copy with the
negative pledge condition prevailing under international bonds.”

Till now, no proper definition for “asset-based” sukiik is developed. It means th;lt
there i1s a lack of a widely accepted definition of this sort of sukik in literature. This
phrase is flexibly attached to various sukitk structures that are issued and prevailing in
the market. Ordinarily speaking, the phrase “asset-based” may refer to the class of
sukiik structures whereby the role of assets in the determination of a legal relationship ‘ris
although limited but very significant and inevitable. It may also depict the rights aﬂd
duties of the concerned parties to contract. The presence of these assets speciﬁcalLy
supports the notion (and is quite general to Islamic finance ) that is; the sukik structur;bs
must be connected to the existing economy through asset-based transactions (Diaw, jet
al., (2014). ;

While making a comparison between asset-based sukitk withasset-backed-sukik, it
is narrated that the actual under lying asset remains there on the balance sheet of tbe
originator both before and after the issuance of the sukik structure. Moreover, the .yukiik
holder only avails the partial beneficial ownership to the sukiik whereas, the origidal
title and ownership remain with the onginator.

!
From the legal point of view, it may also be said that within an asset-based sukiik

no “true sale “happens because the underlying asset always remains legally attachedto
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the originator of the sukik structure. Due to this, sukizk holder’s avail only limited
ownership of the sukiik structure. For instance, he does not have the authority to sell the
respective asset to any third party. Also there is always the recourse to the originator
(Hidayat, 2013).

On the contrary, within an asset-based sukitk, for instance, sukitk al ijarah, there is
ordinarily a sale and leaseback arrangement between the originator and the issuer.
Hereby, the owner of an asset is referred to as the originator whereas Special Purpose
Vehicle SPV is usually the issuer. Later on, SPV acts on the behalf of the investor.
Within this type of sukik structure, the owner of the asset normally allows only partial
beneficial ownership or an equal amount of benefit in the assets to SPV.

The originator remains the one who holds the actual title to the sukik. It is also tixe
originator who may present a bare trust or may even be a bare trustee. It may be ‘{to
announce that the legal title of the asset is kept in trust, both for the benefit of the suk#!ﬁk
holder or trustee. Moreover, at the happening of default of maturity, this sukﬂk‘i‘ is
supposed to be held back by the originator or the issuer. They undertake to purchase tfhe
asset back upon happening of these two events. |

Moreover, technically speaking, the rights of sukiik holders become limited in casé

of default. For instance, the trustee of the sukitk holders is bound to sell the asset to th:k:

lessee which leaves the sukitk holder with a position of the unsecured creditor for the

given sale price.
There have remained raised concerns regarding the scrutiny of the matter that, }
whether or not, there exists a real sale between the SPV and the originator. There are a

few points to make it elicit that there occurs no true sale between the originator and the
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SPV. For instance, the legal title being absent, the ever-existing purchase undertaking,
and compulsion for selling.

But still, as far as, old narrations regarding the beneficial ownership under English
and Shari’ah law are concerned, it seems arguable that the above notion is not true. We
can say that there occurs a true sale between the originator and the SPV, However, only
one part of the beneficial ownership is availed by the buyer. And the legal title and part
of ownership rights remain with the seller. As explained previously, the beneficial
owner retains the legal title to the sukik structure. Therefore, they may become the trug
partial owner of this set.

In ijarah sukiik, the present undertaking is an independent undertaking that is oni:-
sided and is not legally linked to the prior sale originator and SPV. So the undertakjtig
does not remain an issue of concern within an ijarahh sukiik view. The lessee (al#o
known as originator) depending on his will has the authority to make a unilaterbl
undertaking independently to get back the asset from the owner at a certain date in tlLe

future. This arrangement is similar muntahiyah bi al-tamlik. |

1

Although, as reported, (in GoP ijarah sukik prospectuses) is believed to have +n

ownership right on the underlying asset. Thus, the position and rights of the owner a#e

determined by the terms and conditions settled at the time of issuance. For instanc;e,
within this type of sukiik arrangement, the sukizk holder does not enjoy the authority 1to
sell out sukitk asset to a third party (in case of default of obligor). Normally, they have
only the right to tell the trustee to request a meeting for sukitk holders. There, they may

exercise their rights of notice issuance to the obligor as per its undertaking to purchase

assets at maturity or default date. Here, we can see that the enjoyment of the ownership
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right by the sukiik holders is restricted by specific terms on the right to the disposal of
the asset that has been agreed upon by both parties.

Consequently, it is legally believed that asset-based sukiik holder does not
possess any true recourse to the assets. The only recourse that they possess is the
recourse to the originator (Elmaki and Ryan, 2010). The above discussion presents the
crux of the arguments among Shari’ah scholars who thereafter questioned the usage of
beneficial ownership in such sukik arrangements. The basic conflict arises from the
point that in some sukik arrangements, the sukik carrier does not possess any outright
right to sell out the held asset, for instance, at happening of a default scenario. This is
what actually against the very base principle that is; the sukiik carrier must be presented
with freedom to deal with the respective sukizk instrument.

Now, this may start a debate on the existence of full or partial ownership in tﬁe
sukuk arrangement. This triggers a debate on whether or not full ownership is the sukztk
holders. If full ownership is not transferred, the relationship between the sukitk holde?rs

and originator-obligor may be constructed as merely that of lender-borrower and th}is

can lead to serious Shari‘ah issue it we believe that there is no full transfer of ownershtp
within this, then it may lead to a real Shari’ah conflict. Because in such case the relatign
of sukiik holder and originator may be seen merely as a lender and borrower.

As aresult, it is believed that such kind limitations regarding rights to dispose of

an asset hinder the freedom of the sukik holder to enjoy the instrument completely.
. : |
However, at the same time, this does not mean denying the ownership. ;
i

The ownership as per the sales and purchase contract that exists between the

sukitk holder and the obligor is still there. Nonetheless, this ownership is actually (mitk
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naqis). It is because such ownership is not governed by strict legal laws but rather it is
mutually decided between the sukiik holder and the originators as per their contractual
terms and conditions.

Furthermore, the offering circular of GOP domestic ijarah sukuk (Ml
Motorway) in the section titled, ‘Annexure C’ Para no 5, also revealed this matter as
follows;

“Pusuant to the ‘Purchase Agreement’ ownership of the asset will be

transferred to investors while the registered title will remain with NHA. NHA

will execute a Declaration of Trust in favour of the investors to the effect that
the NHA is holding the registered title in trust for the investors... Under the

Declaration of the Trust, NHA will delegate its duties and powers under the

trust to PDSCL, except for holding the registered title to the Trust

Assets...”’(GoP domestic ijarah sukitk M1, p. 1).

In short, it might be concluded based on the above discussion that althouéh
beneficial ownership originally is as good as complete ownership (milk tamm) but ‘n
asset-based sukik the beneficial ownership is incomplete ownership (milk nagqis) i)r
restricted ownership or qualified ownership for financial structuring reasons, whi#h
include the contractual restriction on sukizk holders (being the beneficial owner) froin

disposing of the asset during the sukik tenure and upon the occurrence of an event 5f

default.
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6.4.2 Asset-Backed Sukitk

Like conventionally known asset-backed securities (ABS), Asset-backed sukiik
are Islamic securities complying with Shari'ah guidelines and have their legal format
and definition. For an asset-backed sukiik, it is held “ "true sale of an asset between an
originator and an SPV where the legal ownership will be transferred the SPV”. This is a
noteworthy point that “true sale” in an ABS perspective represents: “securitization
transaction that entails a legal isolation of the asset from the originator to the SPV to
achieve bankruptcy remoteness and full asset- backing and step-in rights with
potentially no recourse by the ABS holders to the originator, after the true sale or
securitization transaction”. The purchaser who gets a subscription to the ABS structure
offered undivided ownership of the backed-up inflows and outflows of cash flows.
Although the purchaser gets this proportionate ownership, the actual legal title remains
with the SPV. Within such a scenario, SPV becomes a trustee with an actual legal title
on behalf of the ABS holder (the beneficial owner) of the asset.

In terms of ownership, we can see that the asset-back sukitk holders only haye
beneficial ownership of the underlying legal title is held by the SPV, which is acting #s
an agent for the stakeholders. Does this mean that they have ownership over the assef?
As we have seen that ownership is generally treated in law to be as good as real. *n
asset-backed sukitk, we conclude that the sukiik holder's complete ownership (mi‘k
tanim) over the asset backing the subscribed from the SPV, although technically, they
only beneficial ownership and legal title is retained by the SPV. This is because there fis
no restriction on the sukizk holders’ enjoyment of their ownership rights. Although the

sukizk holders are supported to act through the SPV and a trustee, the sukiik holders can
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make their own decisions as outlined in the trust in terms of disposal management of the
underlying asset. Moreover, the SPV has to act based on the instructions of the trust.

Furthermore, another significant fact strengthens the above discussion. This is
the attribute of “Bankruptcy remoteness” as held by asset-backed sukik. Technically
speaking, it may be interpreted as a fact that the assets which backed the sukitk remain
isolated from the original issuer. That is why, even if the originator becomes bankrupt,
the profit returns of the sukitk holders never stop until the respective assets are
generating a return. At the same time, in case of the poor performance of the underlying
asset or if the asset is not generating enough return then sukitk holders will be the
eventual party who got affected unless the original issuer provides some support to
refrain from bankruptcy (Dusuki & Mokhtar, 2010).

The following table 7 also depicts a clear difference between asset-based and asset-

backed sukik:
Table 6
Asset-Backed Sukiik Asset-Based Sukiik
o Complete ownership rights (transfer of o Legal title remains with SPV and
Legal title and beneficial ownership) restricted (beneficial ownership) rights
transfer to the Sukizk holders. transfer to the sukik holders.
o Investors enjoy asset-backing o Investors are not able to enjoy asset-
o They can take control over the asset in backing
the event of default o They have only recourse to the
o They have the edge of bankruptcy originator’s creditworthiness than the
remoteness. asset.

Therefore, it may be concluded that within asset-backed sukitk, complete ownership
rights regarding the underlying asset is given to the sukik holders without considering

the state (for instance: a bankrupt) of the originator. And also, the performing state of
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the underlying property will determine the profit margin (payments) of the sukiuk
holders. In other words, in the event of default, the sukak holders would be able to
recover their exposure by taking control of and ultimately realizing the value from the
asset.

While in asset-based sukitk, the originator typically undertakes to purchase the
asset from the issuer at maturity of sukizk, or upon a pre-defined early termination event,
for an amount equal to the principal repayment. In such a repurchase undertaking, the
true market value of the underlying asset is irrelevant to the sukuk holders.

The following lines also summarize and strengthen the above view regarding the
status of beneficial ownership for asset-based and asset-backed sukitk in the light of the

respondent’s view with the help of related parent and child themes and nodes.
Theme-5: Asset-Based and Asset-Backed Sukiik

Figure 16: NVivo Project map of the parent node of the sub-theme “Asset Based and

Asset-Backed” (AB-AB) and relevant child nodes.
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The first dimension under the theme of Asset Based and Asset-Backed (AB-AB)
was sovereign [fdrah sukiik are Asset Based and Shari'ah Compliant (SIS-ABSC). It
was revealed that normally sovereign [jarak sukisk are asset-based but in the presence of
tamkin and takhliyah (to give the right of use and benefit) for sukik holders, although
there are some restrictions put by the government still these are acceptable and Shart 'éah
compliant. For example, informant-07 has stated that; In the case of asset-backed there
15 no issue while in the case of asset-based there are some issues as the title is temaining
to the originator. But in Malaysia due to legal constraints, the sovereign asset cannot be
transferred to a group of people. Based on tamkin and takhlivak means full rights p!are
transferred to the buying party. Although there are some restrictions are made but sti:ll it

is Shari'ah compliant.
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The second dimension under the theme of Asset Baséd and Asset-Backed (AB-
AB) was Commercial Structure than Shari‘ah Structure (CS-SS). It was explored based
on data that the classification of asset baked and asset-based is shaped by concentrating
conventional bond structure. It is not a Shari‘ah division. Consequently, the main thing
is the presence of relevant attributes of ownership to judge the ownership in sovereign
Ijarah Sukik structures. For example, informant-02 has specified that;

It is not more like the Shari‘ah issue. It is more commercial structure, how to
classify it. It is just like bond securitization. In Asset-backed the true sale is done. They
have no recourse to the originator but have recourse to assets only. In /j@rah normally it
is called asset-based.

The third dimension under the sub-theme of Asset Based and Asset-Backed
(AB-AB) was Depends upon the Nature of Contract (DNC). It was publicized based ;on
empirical data that this matter can dig out with the help of an underlying contract that
this Sukiik structure is asset-based or asset-backed. For example, informant-25 indicafed
that; It depends upon the nature of the contract. |

Furthermore, informants- # 08, 14, and 19 elaborated in this regard that; Assﬂet-
backed is a better option. But in sovereign sukiik, this division becomes meaningless; as
every sovereign has run on the concept of going concerned and there is no chancg of
default normally. Only sovereign guarantee or backing is enough in such type of sukﬁk
and asset-based and backed is not linked to it.

In subsequent sub-topics, further discussion would be stated on the restricti’bns
put on the sukiik holders in dealing with the underlying sukizk asset, and their effects on

the nature of the sukitk holders' ownership of and recourse on the asset.
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6.4.3 Shari'ah Issues relating to Recourse in Asset-Backed and Asset-Based Sukiik

The meaning of Recourse is “a legal right to claim”. Its opposite is “without
Recourse” which means “one party has no legal claim against another”. (ISRA, ICM,
2015, p.167)

According to Elmaki and Ryan (2010), “As a result, some legal opinions suggest
that the holders of asset-based sukitk will have no real recourse to the asset, but rather,
their main recourse is actually to the obligor-originator”.

Adawiah et. al. (2013, p. 26) explained that a backed asset that is utilized for
launching asset-based sukitk keeps its appearance on the balance sheet of the original
issuer (the originator). That is, the original issuer still holds the complete legal title and
ownership. The sukizkholders are just presented with only partial beneficial ownership.
Consequently, sukitk holders are left with very minimal ownership rights, for instance,
they are unable to send the respective property to any third party and are always bound
to recourse it to the original issuer.

It has been seen in the preceding discussion that the recourse available to the
sukiik holders in asset-based sukitk can be very different from the recourse available in
asset-backed sukiuk, although basic contract underlying both types of sukitk may fbe
similar, i.e. the sale of assets by the originator to the SPV. In asset-based sukiik
originator transfers partial beneficial ownership only to the SPV. In asset-backed sukiik,
the originator transfers both legal as well as full beneficial ownership of the asset to the

SPV, such that the asset is legally isolated from the originator.

158



\

However, in asset-based sukitk, the sukiuk holders typically do not have direct
recourse to the asset but have recourse to the originator-obligor, principally due to the
existence of the purchase undertaking and other guarantees or pledges in the sukik
structure. In asset-backed sukitk, the sukak holders also have recourse to the asset
backing the sukik mainly due to the absence of purchase undertaking and sale
provisions in the trust deed.

The difference in the recourse available to these two types of sukiik can be seen,
especially upon the occurrence of default by the obligor. This, for example, has been
clearly illustrated in the two Tamweel Sukik issuances: (i) an asset-backed sukiik (the
USD210 million sukiik in 2007 that was not affected by the insolvency and financial
problems of the originator, Tamweel PJSC, because the sukiik holders had recourse to
the underlying sukik asset); and (ii) an asset-based sukizk the USD300 million
convertible sukik in 2008 that was directly affected by the insolvency and financial
problems of the originator-obligor, Tamweel PJSC, because the sukik holders
ultimately had recourse to Tamweel, not the underlying sukitk asset due to the existende
of the purchase undertaking) (Howladar, 2009: p. 32).

Based on the elaboration above, it can be concluded that recourse to the sukﬁk
asset is not necessarily influenced by the issue of sukizk holders' ownership of the legﬁl
title of the sukik as rather, the determining factor is whether or not there is adjy
restriction on the sukizk holders' enjoyment of their beneficial ownership right in the
sukiik asset. |

In asset-backed sukizk, there is no or very minimal restriction, so they can have

full recourse to the sukizk asset. In asset-based sukiik, there are substantial restrictions in
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terms of the ,@ukﬁk holders' right to disposal and management of the sukiik asset due to
the existence of a purchase undertaking and/or other restrictions. Instead, they have to
exercise the purchase undertaking given by the obligor at the time of the sukik issuance,
i.e., they will have to sell the sukik asset to the obligor at the exercise price agreed
between them.

It is worth stating that there is another term called ‘Limited Recourse’
mentioned in offering circulars in the scenario of default and total loss event etc. as the
following lines explain this matter.

Limited Recourse and Non-Petition

The proceeds of the Trust Assets are the sole source of payments in respect of

the Certificates... Each of the Obligor and the Lessee (each as defined in

Condition 5.1) is obliged to make certain payments under the Transaction

Documents directly to the Trustee and the Delegate will have direct recourse

against the Obligor and the Lessee to recover such payments... No amount

whatsoever shall be due and payable in respect of the Certificates except to the
extent those funds for that purpose are available from the Trust Assets.

This means the charge against the underlying asset would be up to extant of that
asset value not to the principal amount. It is true and correct because in the case ‘of
complete recourse the principal amount would be guaranteed by the obligor which,is
not true and it would eliminate the spirit of Islamic law such as in the case of

conventional credit the security is not limited to the that asset value but other than

|
hypothecation and guarantees etc. are also taken to minimize the risk.
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The following lines also summarize and strengthen the above view regarding the
Shari'ah status of asset recourse to asset-based and asset-backed sukik in the light of
respondent’s view with the help of related parent and child themes and nodes.

Theme-6; Asset Disposal and Recourse Right
Figure 17: NVivo Project map of the parent node of the theme “Asset Disposal and

Recourse Right” (ADRR) and relevant child nodes
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Figure 17

The first dimension under the theme of Asset Disposal and Recourse Right (AD-
RR) was Void as against the Concept of Ownership (VaCQ). It was revealed that
restrictions regarding asset disposal and recourse are against the concept of ownership
and the ijarah contract. In other words, the name of this Sukiik structure should be

changed to an innovative and suitable name. Though, it may be permissible in the
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context of public interest, etc. For example, informant-6 has stated that; this condition is
against the concept of ownership. Now it will not be an jarah transaction. You have to
change the name of this innovative product. And give a new name. Though, it may be
permissible based on Maslahah (Public interest) etc.

The second dimension under the theme of Asset Disposal and Recourse Right
(AD-RR) was Valid in the Context of Qualified Ownership (VQO). It was revealed
based on empirical data that restrictions regarding asset disposal and recourse rights ate
legitimate as these fall under the category of qualified ownership, which is a valid and
acceptable form of ownership regarding current era modern financial transactions. For
example, informant-19 has expressed that: It means the meaning of hurayat al- tasurraf
is not absolute but it is restricted as per in different scenarios with context to prevailing
practices ( urf). Here this thing is related to the concept of qualified ownership. If you
have the shares of any company, you have the right to claim the prorated percentage of
your amount against these shares. But you cannot claim to sell the specific asset against
your proportionate in the total asset of that company as here the concept of going
concerned in joint-stock companies to disallow this practice. The same thing is in tl:1e
context of ownership in sovereign Sukiik as the sovereigns are governed and ruled
under the viewpoint of going concerned as well.

The third dimension under the theme of Asset Disposal and Recourse Right
(AD-RR) was Legitimate in terms of First Preference Right (LFPR). It means in the
context of recourse of quality and first preference right etc. such types of conditions dﬁre
allowed in the light of diverse Fighi rulings. For example, informant-05 and 07 halve

specified that; Basically, in principle sale should be absolute without recourse for t:he
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owner. But there are many writing in the past, as in the light of different schools
(Hanbali, Shafi ‘1, and Hanafi) allowing the seller and buyer to agree among themselves
regarding recourse of quality and to purchase the asset on priority than others, etc.

The fourth dimension under the theme of Asset Disposal and Recourse Right
(AD-RR) was Acceptable in the light of Collective Right/Tasurraf e Ijtimai (ACR). The
respondent has the view that these restrictions can be acceptable and justified in
sovereign Sukiik structures based on the collective right.

For example, informant-17 has described that; As per in joint-stock companies
there is no right to recourse for an individual to sell his specific proportionate asset to
receive the amount but when he was entering into the contract, he knew and agreed that

+aht 1o sale the asset itself is limited here and he preferred the collective right of all
his partners and shareholders on his right. The same case is in sovereign Sukik; here the
government gives a collective right (tasurruf al-ijtami) to the sukak holders. It is a
promise and does not affect the contract. It does not mean that here sale is not complete

-:ssession did not exist due to restricting the ownership rights. Nature of possession
reflects the nature of assets. So, sovereign sukitk assets are the same as joint—stoci(
companies.

The fifth dimension under the theme of Asset Disposal and Recourse Right
(AD-RR) was Permissible in the Context of Public Interest (PPI). The respondent hd:s
the view that these restrictions can be acceptable and justified in sovereign Sukik
structures concerning magslahah and masalih mursalah (public interest). For example,
informant-04 has stated that; some people said that purchase undertaking is vefy

resembled bond. But there is a difference because in [jarah there is the existence of
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assets (ship, aircraft, road, etc.) while in bond only debt is created. Based on Public
interest (Siaasa al-Shari'ah and Maslahah) the govt. can put some restrictions on the
asset, it is permissible.

It is recognized that such restrictions on the right to asset disposal do render the
enjoyment of sukitk holders of their assets incomplete. Nonetheless, this does not mean
that ownership is denied altogether. There is still ownership under the sale and purchase
contract between the sukik holders (purchaser) and the originator (seller) of the asset.
However, the ownership is incomplete (milk naqis) not by strict provisions of the law
but by way of contractual terms that had been mutually agreed to between the sukitk
holders and their obligor.

In short, it is argued that although beneficial ownership originally is as good as
complete ownership (milk al-tdmm), in asset-based sukik the beneficial ownership is
incomplete ownership (milk al-ndgqis) or restricted ownership or qualified ownership for
financial structuring reasons, which include the contractual restriction on sukizk holders
(being the beneficial owner) from disposing of the asset during the sukiik tenure and
upon the occurrence of an event of default (Dusuki & Mokhtar, 2010: 11). |
6.4.4 Shari‘ah Issues relating to Asset Due Diligence in Asset-Backed and Asset-
Based Sukiik i

Investopedia explains the due diligence (financial or legal) in a manner thL1t
‘Financial due diligence is “an investigation or audit of a potential investment pr
product to confirm all facts that might include the review of financial records. Dile
diligence refers to the research done before entering into an agreement or a
financial transaction with another party while ‘Legal due diligence is the process Lf
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collecting, understanding and assessing all the legal risks associated during
memorandum and article (M&A) process” (Investopedia, 2019).

Reuters, (2009) coted the statement of Yusuf Talala DeLorenzo to Nakheel
sukiik default that “If there are lessons to be learned here, it is that due diligence is all-
important. Compliance to sharia in its structuring does not ensure the success of a
sukik or any product or business,”

Dusuki and mother (2010) suggested that in other words, “the recourse for the
sukitk holders is the asset itself and not the Originator. Also, there was a right of
disposal over the sukitk asset. Now the asset becomes vital, as the sukiak holders can
only rely on this in case of default. Therefore, a very detailed due diligence was
conducted on both aspects: the legal transferability of the asset and financial capacity of
the asset to pay the sukitk holders”.

Kamali and Abdullah, (2014, p. 40) mentioned that however what needs to be
explained to shariah scholars is that in the current beneficial ownership structures the
purchaser cannot sell the assets or dispose of them; he cannot perform any due diligence
concerning assets or even inquire about them.

It should be noted it is a market practice that all international bonds have a
standard negative pledge that restrains the bond issuers from issuing any bond, not pari
passu with ensuring unredeemed unsecured bonds (Kamali & Abdullah, (2014, p. 40).

Normally, Due diligence committee comprising the Issuer, Lead Arranger, Legal
representative, and Reporting Accountant to ensure timely, sufficient, and accurate
disclosure of all material statements, information, and documents submitted to the

securities commission (SC) and provided to Investors and other relevant participants.
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The following clauses of GoP ljarah sukiik prospectuses are described véry
evidently this matter effectively and efficiently;

Status of the Government’s Obligations: The payment obligations of the
Government under the Transaction Documents are direct, unconditional, and
(subject to the provisions of Condition 4) unsecured obligations of the
Government and (subject as provided above) rank and will rank pari passu,
without any preference among themselves, with all other present and future
unsecured and unsubordinated External Indebtedness (as defined in Condition
13) of the Government. The due and punctual performance of the obligations
of the Government with respect thereto is backed by the full faith and credit of
the Government.

Governing Law: The Purchase Agreement and the Lease Agreement will be
governed by, and construed following the laws of Pakistan. The Purchase
Undertaking, the Declaration of Trust, the Agency Agreement, the Servicing
Agency Agreement, the Substitution, and Transfer Undertaking, and the
Certificates (including any non-contractual obligations arising out of or iin

connection with the same), will be governed by and construed by, English la»J.
The following lines also summarize the above view regarding the Shari‘ah statjus

of asset due diligence to asset-based and asset-backed sukitk in the light of respondent’s

view with the help of related parent and child themes and nodes.
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Theme-8: Concerned Undertaking — Asset Due Diligence
Figure 18: providing an overview of the parent theme (parent nodes) and sub-themes

(child nodes) identified
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Figure 18

The first dimension under the theme of Asset Due Diligence (ADD) was Form vs.
Substance (Fvs.S). It was revealed that although the apparent form complies and
justifiable by Fighi rulings but as per substance it should be reconsidered. For example,
informant-6 was of the view that;

Accounting treatment is something not related very strongly to the real
transaction. As here a lot of issues are raised. So here focus will be on substance than
apparent form, which means econemic or legal form not bothered here. But now
accounting has become a very integrated part of the firms. So ideally it should be
avoided and not be mentioned on the balance sheet of the obligor. Now a day these
financial statements represent the situation of any company. So substance must be

complying with the form.
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The second dimension under the theme of Asset Due Diligence (ADD) was
Legitimate as Per Shari'ah (LapS). It was revealed that conditions regarding asset due
diligence both financial and legal are permissible as per Shari‘ah rulings. Subsequently,
here the Sukiik holders as an owner will be responsible, which shows the compliance of
the structure. For example, informant-25 was of the view that; The owner means Sukiik
holders will be responsible. Consequently, it is legitimate in light of Shari‘ah
requirements.

Based on the above it can be concluded that although accounting treatment is
something not related very strongly to the real transaction and the sukitk parties (buyer
and seller) are agreed upon to those conditions, so, as per Shari‘ah rulings, there is no
issue. But the fact is that now accounting has become a very integrated part of the firms.
Hence ideally it should be avoided and not be mentioned on the balance sheet of the

obligor and all relevant and important information must be disclosed clearly.

Now in the following lines, the sub-section # (iii) of section one would be
elaborated concentrating application of wa ‘d (purchase undertaking) in sovereign and

quasi-sovereign ij@rah sukuk issuance and its Shari ah status.

6.5 Application of Wa ‘d (Purchase Undertaking) in Sovereign and Quasi-Sovereign
Ijarah Sukiik Issuance and its Shari‘ah Status

6.5.1 Purchase Undertaking (Wa 'd to Purchase)

Generally, wa 'd is translated as a promise. Ibn 'Arafah (1989) defined the wad
as “an expression by the person who gives it to do something good in the future.
Similarly, al-A’yni describes ‘the expression of intent to deliver something good in

’

Sfuture.’
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There is a difference of opinion among classical Muslim fugaha (jurists) that
fulfillment of a promise is mandatory and enforceable by law or not. The majority of
jurists uphold that fulfilling a promise is highly recommended and urged by the

Shari‘ah however neither mandatory nor enforceable through courts of law. On the

other side, a number of the Muslim jurists such as Samurah bin Jundab 4%, Umar ibn

'Abd al-'Aziz, ibn Shubrumah, Hassan al-Basri, Ibn Arabri, and Imam Bukhéri opined
that fulfilling a promise i1s not only morally binding but also enforceable by law.
(Usmani, 2015, vol, 1, p.79, 89)

The middle opinion upheld by the Hanafis and the Malikis looks more towards
the effect of such a promise. Hence, the Hanafis maintain that a promise is binding if it
is tied up (mu’allaq) with the occurrence of a certain/specified condition (shart). This is
to prevent detriment or fraud on the promise. The Malikis opine that though a promise
is generally not binding if the promisor had the promise to incur some expense or
undertake some labor or liability based on the promise, this promise is mandatory upon
him. The court may enforce the promise if sufficient provided by the plaintiff that he
has suffered losses due to the promise given to him by the defendant (ISRA, 2015,
p.171).

The OIC Islamic Figh Academy (OIC-IFA) stated in this regard as follows:
3 2geshl 5y (o o Glan QT3 el pile gy ¢ pdad VI Do delyl) Aashe 04, aeyll
Sl e Jaeadl Wy cde gl duiz W AU ode (3 a1 3T saoty L de gl 2 S
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A promise is obligated for the promisor diyanatan (morally) except for an excuse, and it
is obligatory by law if it is commented on a reason, and the promised entered into the
cost of the result of the promise. The effect of the obligation, in this case, is determined
either by the implementation of the promise or by compensation for the actual harm
caused by the failure to fulfill the promise without excuse.

Usmani (2015, p. 91) mentioned two bases to differentiate the promise which is
binding by law (wa'd mulzim qada’an) and the promise which is non-binding as p(i:r
legal consequences (wa ‘d gair mulazim qada’an) are described as follows:

First: This should be done by the [slamic state via proper legislation, hence in
this way the concerned law would be able to define those promises which are
considered as ‘binding promises’ in the sight of the law.

Second: That the fulfillment of the promise has a cost for the promisee, and it
will be borne by the promise. Furthermore, the promisor declared in his promise that
this promise would be obligatory for him as per law and he has to write down it or ready
anybody as a witness in this regard.

He further stated that those verses and hadiths which are indicated the obligatio%n
to fulfill the promise by religious perspective (diyanatan) would be considered a base to
make the promise as a binding act and what was obligatory religious perspective
(diyanatan), it can be made compulsory as per legal consequences (gada ‘an) with the
help of governmental legislation, because the obedience of the estate is also obligatory
in those matters which are mubdh (not obligatory) in ordinary circumstance while in the
case of obligatory matters it would be compulsory and binding on priority basis to

follow the governmental rules. Moreover, in the absence of proper legislation, the status
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of a promise can also be changed into a binding promise due to public interest, as stated

by the HanafT jurists.

6.5.2 Differences between Wa ‘d (Unilateral Promise) and Muwa'adah (Bilateral

Promise)

Wa ‘d (Unilateral Promise) means an undertaking by a person to act in the future
that relates to other individuals. In other words, Wa'd is a promise by one party
(unilateral) to another party to do certain things, such as a promise to sell or buy, in the
future. In the light of Shari‘ah rulings, the promise given by a party (promisor) is
considered a unilateral binding promise (wa ‘d al-mulzim) that obliges him to perform
the promise, whereas the other party who receives the promise (promisee) can deci(ie
whether to exercise the option or discontinue the arrangement. This kind of wad is
allowed in Shari‘ah since the wad is unilateral, and binds only the seller as the promisor
(ISRA, 2015, p. 171).

Al-Hattab (1992) described muwa'adah (bilateral promise) as both parti¢s
promising to each other to do something where the impact or implications of such
promises will be on both parties. The bilateral promise indicates two parties acting upan
each other. Ultimately, it cannot happen without the involvement of both parties.

The OIC Islamic Figh Academy allowed the unilateral binding promise but not
allowed bilateral promise due to its resemblance with the sale on the future date where
each of them is bound by the contract at a later date. Unlike the unilateral binding

promise as here only one party is committed from both parties; eventually the second is
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not bound by it. In this way, it can be separated from a sale contract (‘aqd al-bai")
(Usmani, 2008, p. 94)

ISRA (2015) stated regarding the 17™ meeting of OIC Islamic Figh Academy in
the context of muwa’adah that the original ruling on muwa ’adah is its bindingness from
a religious perspective (diyanatan) on both contracting parties without any legal
consequences. Muwa’adah from both parties to conclude a contract to circumvent the
prohibition of riba like mutual understanding to do ‘7nah or bilateral promises to do sale
and loan is prohibited by Shari‘ah. However, muwa’adah can be made judicially
binding according to local law or international trade regulation if there is an urgent
public need to such effect. This resolution focuses on the prohibition of muwa’adah al-
mulzimah (binding bilateral promise) in murabahah contracts and does not refer to
another type of Shari‘ah contract (ISRA, 2015, p. 172).

Similarly, according to AAOIFI’s (2010) resolution on Murabahah for the Purchase
order, it is not permitted for the contract document to include a binding bilateral
promise or other means that carry the same effect on the two contracting parties.
AAOIFT (2010) however has permitted the option of condition (khiyar al-shart) fhat
preserves the option of cancellation of the contract for either or both of the contracting
parties subject to certain agreed conditions.

In contrast, (Usmani, 2015, p. 96) permitted bilateral promises in special cases
as per the need (hajar) of the public. He stated in this regard as follows; “However, in
some cases, bilateral promises are might be needed by both parties especially in

international trade and supply agreements.” (Usmani, 2015, p. 96)

172 |



He further explained the difference between the consequence of bilateral promise and
sale on a future date as follows;

The contract is not completed and finalized in the case of bilateral promise; (i) as here
the subject matter (maqud aliyah) is not transferred to the other party, and (ii)
ownership is not yet transferred to him, and (iit) price (¢hman) of subject matter (magod
aliyah) is not considered debt (dayn) on him, and (iv) commands (ahkam) related to
debt (dayn) concerning zakat are not applied to him, and (v) commands related to
inheritance (mirath) in case of his death are also not related to him. Furthermore, if
anyone from both parties is not able to fulfill this promise on the due date by providing
genuine reason he can not be bound to accomplish the contract or give plenty. On the
other side, in the case of sale on a future date, if anyone is not able to fulfill the contract
on the due date, he would be bound to finalize the contract and cannot be given any
favor except the right to return the commodity (igalah) by mutual consent of both
parties. While in the case of bilateral binding promise the court has only the right to
charge plenty to him based on the actual loss but still he can not be forced to complete
the contract.

The above basis provides a clearer difference between the consequences of a contract
(which has to immediately transfer the subject matter from one party to another party)
and a bilateral promise either binding or non-binding (Usmani, 2015, p. 97-98).

In the light of the above discussion, one may conclude that as per original rules
mawa ’adah has a different consequence to a sale contract. it is difficult to consider it as
a contract. However, based on maslahah, in some special cases, it might be considered a

contract.
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6.5.3 Application of Purchase Undertaking in Sovereign and Quasi- Sovereign

Ijarah Sukik Structures

Government of Pakistan (GoP) jarah Sukiitk Ml issued on 29 January 2013, Rs.
600 Billion mentioned in the section of “Terms and Conditions” of the offering
circulars as follows:
The Government (in such capacity, the Obligor) will enter into a
purchase undertaking (the Purchase Undertaking) to be dated on... in
SJavour of the Trustee and the Delegate, pursuant to which it will
unconditionally and irrevocably undertake to purchase, or procure the
purchase of, the Lease Assets from the Trustee on the Scheduled
Dissolution Date... or, if earlier, on the due date for dissolution... at the
Dissolution Distribution Amount...
Pursuant to purchase undertaking the Exercise Price payable following
the terms of the Purchase Undertaking, and unless the Certificates are
previously redeemed or purchased and canceled, the Trustee will apply
the Exercise Price to redeem each Certificate at the Dissolution
Distribution Amount and the Trust will be dissolved by the Trustee on the
Scheduled Dissolution Date.
In relation to each Certificate, means the aggregate of (a) th;#e
outstanding face amount of such Certificate; and (b) all accrued anll
unpaid Periodic Distribution Amounts in respect of such Certificate.
Furthermore, the Trust may only be dissolved before the Scheduled

Dissolution Date upon the occurrence of (a) a Dissolution Event which
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is continuing; or (b) a Total Loss Event. A ‘Total Loss Event’ is the
total loss or destruction of, or damage to the whole of, the Lease Assets
or any event or occurrence that renders the whole of the Lease Assets
permanently unfit for any economic use and (but only after taking into
consideration any insurances or other indemnity granted by any third
party in respect of the Lease Assets) the repair or remedial work in

respect thereof is wholly uneconomical.

There is another term ‘asset substitution’ and transfer undertaking has been discussed

in these offering circulars. The purpose of this condition is that.....
Pursuant to the Substitution and Transfer Undertaking entered into by the
Trustee in favour of the Government, the Government has the right to oblige the
Trustee to transfer the Lease Assets specified in a Substitution Notice (as defined
in the Substitution and Transfer Undertaking), the identity of which shall be
determined by the Government in its sole and absolute discretion (the
Substituted Lease Assets) against the transfer to the Trustee of the ownership ih
and to certain new assets (the New Lease Assets). The Government will be
obliged to certify that the value of the New Lease Assets is not less than the
value of Substituted Lease Assets on the relevant Substitution Date (as defined in
the Substitution and Transfer Undertaking). In order to effect the substitution,
the Trustee and the Government will enter into a Transfer Agreement (as
defined in the Substitution and Transfer Undertaking) to effect the transfer of the

Substituted Lease Assets and the New Lease Assets.
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There is another term ’relevant lease asset’ has been discussed in these offering
circulars. The purpose of this condition is that..... (P. 54-M2-Second PISCL)
The Obligor will undertake in the Purchase undertaking that if it fails to pay all
or part of any Exercise Price when due (the Outstanding Exercise Price), it
will irrevocably, unconditionally, and automatically continue to lease the
Relevant Lease Assets from the Trustee and act as servicing agent in respect of
the Relevant Lease Assets with effect from the date immediately following the
due date for payment of the Outstanding Exercise Price on the terms and
conditions, mutatis mutandis, of the Lease Agreement and Servicing Agency
Agreement until payment of the Exercise Price in full is made by it. For this
purpose, Relevant Lease Assets means the Lease Assets.
The payment obligations of the Government under the Transaction Documents
are direct, unconditional, and (subject to the provisions of Condition 4)
unsecured obligations of the Government and (subject as provided above) rank
and will rank pari passu, without any preference among themselves, with all
other present and future unsecured and unsubordinated External Indebtedness
(as defined in Condition 13) of the Government. The due and punctua};
performance of the obligations of the Government with respect thereto ig
backed by the full faith and credit of the Government.
There is another term ‘purchase of certificate’ by the head of “purchases” that has been
discussed in these offering circulars. The purpose of this condition is that;
The issuer or the government (itself or acting through an agent) may at

any time purchase certificates in any manner at any price. Such
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certificates may, at the option of the issuer or the governmeﬁt, as the
case may be, be held, resolved, or surrendered to the principal pﬁying
agent for cancellation. Any certificates so surrendered will forthwith be
canceled and accordingly may not be reissued or resold (P. 41-M2-

Second PISCL).

6.6 Application of Wa’dan (Two Unilateral Promises) via Purchase and Sal‘é
Undertaking in Sovereign and Quasi-Sovereign ljarah Sukik Structures

In some practices, there are sukitk arrangements that use two undertakings or
wa ‘dan (two unilateral promises) a purchase undertaking and a sale undertaking,
whereby certain conditions are stipulated to be exercised by the obligor and the trustee
on behalf of sukitk holders. Among the Shari‘ah concerns relating to this arrangement is
whether the two undertakings fall under wa ‘dan which leads to two different impacts, or
replicates the effect of muwa ‘adah where the two undertakings and to the same result. If
the two different undertakings lead to two different results, the arrangement satisfies the
requirement of wa ‘dan.

However, if the two different undertakings lead to the same result, it requires an
in-depth analysis of the conditions in the undertakings to ensure that they do nofk
resemble muwa’adah al-mulazimah instead of wad or wa ‘dan. The practice of wa ‘dan
has been widely applied in sukik structures through a purchase undertaking and a sale
undertaking. For instance, the Global Sukiik Jjarah issued on 29 January 2013 by Sime

derby amounting to USD 1.5 billion incorporated both purchase and sale undertakings

as quoted in Box 4.1.
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6.6.1 Purchase Undertaking

Sime Derby shall execute an undertaking on the date of the establishment of the
program, in favour of the trustee (the ‘purchase undertaking’). Upon maturity of
the certificates issued in respect of a series or upon an earlier date for the
dissolution of the Trust established in respect of such Series following th¢
occurrence of a Dissolution Event, the purchase undertaking provides th;:
trustee, on behalf of certificate holders, with an option to require Sime DeerL
(as ‘obligor’) to purchase the Assets relating to a series at a predetermined
Exercise Price.

6.6.2 Sale Undertaking

The Trustee shall execute an undertaking on the date of the establishment of the

program in favour of Sime Derby (in the capacity as Obligor) (the ‘Sale

Undertaking’). Sime Deby, according to the Sale undertaking, is provided with

an option.

(a) to require the Trustee to sell the Assets relating to a Series at the exercise
price where:

(i) dissolution of the trust is to occur following the exercise of an optional
dissolution call option by Sime Derby (if such option is specified as
applicable in the final terms of the certificates), and

(ii) dissolution of the trust is to occur following the exercise of the right to
redeem the certificates upon the occurrence of certain tax events as

specified in the terms and conditions of the certificates.
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(b) to require the Trustee to transfer fo Sime Derby a proportion of the Assets
corresponding to certificates purchased by Sime Derby or any of its
subsidiaries and which are to be canceled in return for the Trustee canceling
such certificates.

Based on these clauses about the purchase and sale undertakings, it is safe to
conclude that these undertakings are wa’dan instead of muwa’adah. This is because
each undertaking refers to different events and leads to different consequences -- though
both undertakings lead to the dissolution of the sukitk, the exercise price payable upon
such dissolution pursuant to each undertaking is different (ISRA, ICM, 2015, p.175).
The following respondent’s views also support the above-stated lines.

Theme-9: Sale and Purchase Undertaking
Figure 19: NVivo Project map of the parent node of the sub-theme “Sale and Purchase

Undertaking” (SPU) and relevant child nodes
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The first dimension under the theme of Sale and Purchase Undertaking (SPU)
was Legitimate in terms of first preference right (LFPR). It was revealed that although
apparently, sale and purchase undertaking looks against the consequences of ownership,
despite some Shari'ah basis which proves the legality of such type of undertakings in
sovereign ijdrahk sukik structures i.e. recourse of quality, preemption right (shufa ‘@),
and first preference right, etc. It means the seller has the prionty right to purchase the

asset if the buyer will intend to sell out this asset. For example, informant-05 was of the

Basically, in principle sales should be abselute without recourse for the owner.

But there are many writing in the past, as in the light of different schools {(Hanbal,
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Shafi‘1, and Hanafi) allowing the seller and buyer to agree among themselves regarding
recourse of quality and to purchase the asset on priority than others, etc.
For example, informant-07 was of the view that;

Based on asset nature, it is allowed. Although in the apparent form it is against
the ownership rules of Shari'ah. As you have the complete right to the owned asset to
dispose of it without any restriction. But it is just like preemption right (Shufa’a) which
is for a neighbor to secure it.

The second dimension under the theme of Sale and Purchase Undertaking (SPU)
was Legitimate as being Supportive Contract (LSC). It was explored based on data that
sale and purchase undertakings are just falling at the level of promise rather than a
contract. Therefore, there is no issue in this regard. Furthermore, this type of clause can

be included in sovereign Sukiik structures based on parties' will and public interest, etc.

For example, informant-17 was of the view that;

It is just a promise. Sprit of law is the name of the will of the parties. So, if the
parties are agreed to restrict some specific rights. Then the court accepted it. So, based
on sukitk prospectus, etc. it would be fulfilled the law and Shari‘ah requirements. It is
stated by Mustafa Zarqa that “al Aqd Shari‘ah tul-Muta’aqidyn”.

The third dimension under the theme of Sale and Purchase Undertaking (SPU)
was Legitimate in terms of Public Interest (LPI).

For example, informant-04 was of the view that; Some people said that purchase
undertaking is very resembled bond. But there is a difference because in Jjarah there is

the existence of assets (ship, aircraft, road, etc.) while in bond only debt is created.
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Based on Public interest (Sia’asa al-Shari'ah and magiahah) the govt. can put some

restrictions on the asset. So, it is permissible.

Theme-10: Bilateral Promise (Muwa’adah)
Figure 20: NVivo Project map of parent node “Bilateral Promise/Muwa’adah™ (BP)

and relevant child nodes
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The first dimension under the theme of Bilateral Promise/Muwa'adah (BP) was A
Promise, Not a Contract.it was discovered that Muwa’adah means bilateral promise is

not the contract. Despite bilateral promise, it has a lesser form and one step blow from
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the contract. Eventually, it is not a contract of future sale and does not fall under the

category of call or put options.

For example, informant-02 was of the view that;
wa 'd and Muwa’adah is not contract. Muwa’adah has a resemblance (Shibah)
with the contract. Despite this, it is just a promise and support contract. So,
there is no issue. However, the Accounting and Auditing Organization for
Islamic Financial Institutions (AAOIFI) have a different view.

For example, informant-05 was of the view that:
Interestingly, the topic of wa‘d may not much relevant to business dealings in
the past but in this modern era, it is very much relevant to financial transactions
i.e. in the case of global transactions (investor) you cannot recourse to the thirfi
party easily. You have to put in as many protections as possible. Having sai*‘i
that there is no Shari‘ah violence, no capital guarantee, etc., all products arLe
Shari‘ah compliant. In this conflict, wa 'd has become available to facilitate both
parties’ originator and issuer as well. In the case of sukik al ijarah sale anii
leaseback, and repurchase clauses, etc. all these fall under the category af
Wa’'adn or Mua’adah than a contract. Because here we are entering th;e
contract and just make a promise before the one step of the contract finalization.
Hence it is as per Shari ‘ah rules and guidelines.

For example, informant-18 was of the view that;
As per our opinion, muwa’adah is also allowed. Arab scholars and AAOIF] do

not allow it. We try to fulfill our needs in this type of future dealings through
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unilateral contracts. But in the case of muwa’adah it is not a contract of future
sale and does not fall under the category of call or put options.
The second dimension under the theme of Bilateral Promise/Muwa’adah (BP) was
Legitimate due to the Lack of Practicality in wa ‘dan (LLPW). It was revealed that a
bilateral promise is permissible because it is not a contract. Furthermore, the sometimes

unilateral promise is not practically acceptable in every case. So, there should be a

|
1
i

space to adopt bilateral promise. For example, informant-6 was of the view that;
In Malaysia, muwaa’dah is also permissible because it is not a contract but
Middle Eastern scholars don’t accept it. Either the value or counter value is not
exchanged. This means the form does not comply with the substance of thk
contract.

The third dimension under the theme of Bilateral Promise/Muwa’adah (BP) was Noq-

Permissible as Enforceable by Law (NPEL). It was revealed based on the respondent’g

view that it is not permissible as it is enforceable by law. Consequently, there is np

difference between bilateral promise and contract both have the same consequencesi.

For example, informant-22 was of the view that; ;
It is a sort of agreement as here the subject matter is the same in both promiseis
and every party is bound to execute it so, eventually, it is an agreement rathejk
than just a two unilateral promise. The Law of land is recognized as a contrad§t

than a unilateral promise.
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6.7 Application purchase of Ijarah Sukiik on its face value than market value and
its Shari‘ah Status in Sovereign and Quasi-Sovereign ljarah Sukitk

Normally, ijarah sukiik are purchased (as per purchase undertaking) on its pre-
determined face value rather than market value as the partnership based Sukik are
prohibited to sale on face value. What is the underlying cause for this difference?

The IFA-OIC in a resolution on this matter issued at its 15% session, held in
Muscat, Oman on 6-11 March 2004, stated, “It is not permitted for the sukitk issuer o*r
the manager to guarantee the original price of the sukik or its profit; and if the lease
assets are destroyed or damaged, the sukik holders shall bear the loss” (Bouheraoua et
al., 2012; ISRA, 2017, p. 314).

Kamali and Abdullah (2014, p. 143-144) stated that “However, given the fact
that in many sukiik ijarah structures the assets underlying the sukitk are unlikely to havjb
been the subject of a legal sale initially, it is submitted that the main purpose of thF
contract has changed to create a payment obligation on the originator. Thus, in the ever{‘t
of the corporate going bankrupt, this claim can be ‘accelerated’, and hence investor{s
should have a claim to this amount from an investor perspective, such claim should rank
at the same level as other unsecured creditors, both conventional and Islamic. Sukik
investors here have no prior claim over the sukitk assets. Thus, one may argue that even
the purchase undertaking in sukiik ijarah is not immune from criticisms if there is no
true sale of the assets at the outset.”

AAOIFI (2008) resolution states the following: “It is permissible for a lessee in
a sukitk al-ijarah to undertake to purchase the leased assets when the sukiik are
extinguished for its nominal value, provided he (lessee) is not also a partner, mudarib,

or investment agent.”
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It is clear from the above statement that a purchase undertaking in which the
exercise price is calculated by reference to the face value of the urnderlying assets is
permissible under sukitk ijarah. This is because, under an ijgrah contract, the originator
usually "sells the asset to the SPV and then Ieases it back from the SPV for the sukik
term. The purchaser bears the risk of the asset throughout the life of the sukitk and he
has the option but not the obligation to sell it.

It is, therefore, permissible for the originator to undertake to purchase the
tangible asset at the value on the maturity date, during the life of the sukik the sukik
holders would still bear the risk of the asset. If the asset is destroyed in some way
during this period the originator will not be under an obligation to buy the asset. The
sukiik originator will not be under an obligation to buy the asset. The sukik holde$
should have full control over the sukik assets and there is nothing in the sale anh
purchase agreement that restricts their ownership or curtails their rights. ‘
GoP Domestic Jjarah Sukiik (M1 motorway) annexure “C” in the “Structure-
Explanation” and the point no.11, p.3 stated that;

“GoP (acting through Mof) will provide a purchase undertaking in favour of

the Trustee to purchase the Assets at the Exercise price at maturity or upon on

Event of Default. The Exercise price shall be an amount equal to the Initial

Purchase Price for the Assets plus any other amount due and payable by the

GoP, the Exercise Price will also be liable to pay all amounts as per the Ijarah

Agreement at maturity or upon an event of default”.

This matter would be elaborated with the help of respondent’s views as follows:

Theme-11: Sale of Ijarah Sukik on its Face Value
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Figure 21: NVivo Project map of the parent node of the theme “Sale of [jarah Sukiik on

its Face Value” (SIS-FV) and relevant child nodes
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As per the first and second dimensions respectively ‘Valid as being Debt Basej(d
Instrument’ and ‘Valid based on Sharika al Milk’ under the theme of Sale of ﬁdrf%h
Sukitk on its Face Value (SIS-FV), it is allowed because here the parties have tl’ile
relation of lessee and lessor than Sharik (partner). Eventually, both are trying to
mitigate their risk on the future date. So, they negotiate the price in the beginning. Bo*h

are strangers/al-ginabi for each other. It is not just like partners as in the case $f
mushdarakah and mudarabah, it is legitimate in the context of the dayn (debt created i:n
the result of any consideration or righty So, there is no more issue in this regaril.
Furthermore, it was revealed that the sale of {igrah sukiik on its face value at the time of
maturity is valid as this matter is related to sharikaf al-amwdl than sharikai al-‘aqd.

Consequently, there is no Shari'ah violation. Such as the following respondent’s views

alse shown this view;
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For example, informant 5 and 2 were of the view that; It is allowed because
here the parties have the relation of lessee and lessor. Both are trying to mitigate their
risk on the future date. So, they negotiate the price in the beginning. Both are strangers
(al-ajnabi) for each other. It is not just like partners as in the case of musharakah and
mudarabah.

For example, informant-25 was of the view that; It is debt, so there is no issue ds
it is different from the guarantee on mudarabah capital.

The second dimension under the theme of Sale of [jarah Sukitk on its Face
Value (SIS-FV) was Valid based on Sharika al Milk. 1t was revealed that to sell the
sukik al ijarah on its face value at the time of maturity is valid as this matter is related
to sharikat al-amwal than sharikat al- ‘aqd. For example, informant-16 was of the view
that; Yes, based on sharikat al-milk it is allowed. ‘

Now in the following lines the ‘section # two’ of this research work named
‘third-party guarantee and charging fee on it in quasi-sovereign ijarah sukik and its

shari‘ah status’ would be described.

6.8 Application of Third-Party Guarantee and Charging Fee on it in Quasi-
Sovereign Ijarah Sukiik and its Shari‘ah Status

Al-Amine (2008) argues that “theoretically, a benevolent third-party guarantee
without fee or consideration can be acceptable in Islamic law. However, in practice
guaranteeing the principal in sukizk Musharakah, or sukiik Mudarabah or sukik [jarah is

problematic. This is due to the fact, that if the guarantee is provided by a
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government it shall be declared noﬁ-permissible to use the property of the whole
community for the benefit of private entities. Likewise, it is hardly conceivable for a
private entity to provide a benevolent guarantee to another entity without a
consideration”.

Diaw, et al., (2014) rose an important issue that has drawn the attention of
scholars is the third-party guarantee present in many sukizk structures. J‘

Abdelrahman, (2019) stated that “In several important cases, the guarantee of
Sukiik’s nominal value and their rate of return was further supported by sovereign
entities (e.g. the governments of Malaysia, Bahrain and Qatar, etc.). Guarantees given
by sovereigns are claimed to be Sharia permissible, which is not true. In principle, the
State in an Islamic system should not be involved in projects which the private sector fs
capable of carrying. If it is argued that the State should establish the infrastructu*je
projects or undertake some big or strategic projects, because of the inability of tl{:e
private enterprise, the question that would arise is: why through Sukiik in particula{j'?
Why not by other means of finance? ". |

ISRA, Sukiik, p. 113 (2017) stated that Kafalah is a very important contract that
ensures the preservation and security of the rights and obligations of the contracting
parties. However, it is an optional contract to be used when needed to strengthen the
business dealing. A kafala contract can be used and combined with other contracts like
gard or sale etc. Hence, it is also used to take a guarantee in quasi-sovereign ijarah

sukitk structures to secure the payment leasing of the equipment or other type of rentals.

Quasi-sovereign sukitk refer to sukak issued by a semi-government or parastatal entity
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and are similar to sovéreign sukitk. They may carry explicit or implicit government
guarantees.

On the basis of above cited studies, one can be stated that the issue of third
party guarantee and charging fee on it must be argued in detail to clear the actual
position of this matter as per the doctrine of Islamic Law.

|
6.8.1 Definition of kafalah |

Kafalah means responsibility. Generally, it means a guarantee whereby #t
combines one dhimmah (liability) with another person's dhimmah . Therefore, it can be
taken as a contract-based whereby the guarantor takes the responsibility to pay off any

arising liability, on behalf of the guarantee. |

1
kafilah has a few applications in Islamic finance such as in murabahah, ijarah,

\
salam, and guarantee in documentary credit. Hence, it is also used to take a guarantee i}x
ijarah sukitk structures to secure the payment leasing of the equipment or other type oJf
rental (ISRA, 2015, p. 143).

6.8.2 Ujrah for kafalah

J
|
|
J
|
|
|
\

Ujrah refers to rental or fees for usage of labour and benefits. In the curredt
economic context, it may be applied to salaries, wages, fees, commission, and the like.
The majority of past Islamic jurists from the four schools of law (Hanafi, Maliki, Shafi‘t

and Hanbali) were of the view that the charging of fees on kafdlah is not permissible

such as Ibn al Munzir £ stated in this regard:
gsT) J:...J-‘ o.b-t; J.-f- (ZJL&.H ‘;bj) HIPEN UT ".L'.“ JAT Nalhad .Ja.n.ﬁ Na J{@T"
"395Yy J2Y i
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There are is an ijmd ' (consensus and harmony) among the scholars that to take a

reward (charge fee/commission) on kafalah is not allowed.

This view is based on the argument that a kafalah contract falls under ‘uqud
tabarrt ‘at which is voluntary and benevolent. Hence, no fee is to be charged. The OIC
Islamic Figh Academy the Shari ah Council of AAOIF] also tesolved that ujrak on
kafalah/damar is not permissible. However, the guarantor may claim for acm;l
expenses incurred on the guarantee (ISRA, 2015, p .144; Usmani, 2015, p. 1102, 1108).

Zuhayli (1989, p. 161) has the view that to charge wjrah on kafalah is

permissible as he stated in his book as follows;
phe Jo g Waalalt a5 ll W s e L Jlin pudis iSO Do 0f K
OF 4 by Jyil ol g clagdy L BN o Byl il ddlS” (FLall Lans e aith
Aol Sl iRy 015 ol 0 etlally O Y 2l 11 s il ctgadl
e pme UUSH ey 2 oY dlete o LA Bhril 3 BV 5 JYes Yl pae Lt
When there is a condition that the kafdlah bears a fee, the said condition is considerad
valid based on maslahah and society's needs such as traveling abroad to study or make a
living, etc. He supported his views with qiyas, referring to fees that are permissibly
collected on utilizing someone's reputation and also on performing incantation usirig
Qur'anic verses... However, it should not be exploited or overstated by requiring
consideration, taking into account that the origin of the legality of the guarantee, whidh

is tabarru .

The following lines explain this matter in the light of offering circulars.
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The Servicing Agency Agreement provides that if the obligations of the
Servicing Agent thereunder are not strictly complied with and as a result, any
insurance proceeds credited to the Transaction Account are less than the
Insurance Coverage Amount (as defined therein) unless the Servicing Agent
proves beyond a reasonable doubt that (i) it has not breached, or for any reason
failed to comply with, the relevant insurance-related provisions of the Servicirth
Agency Agreement and (ii) that such shortfall is not in any way attributable ibo
its negligence, the Servicing Agent shall be responsible for paying the Total
Loss Shortfall Amount into the Transaction Account by no later than close of

business on the 31st day after the Total Loss Event has occurred. j

The above conditions related to Trust Dissolution or Total Loss Event are might
be secure the Sukilk holders’ interest and considered as supportive and necessa#"y
conditions etc. but the matter of insurance coverage should be clarified and explained. |

The coming paragraph of offering circulars elaborates the way of insuranJ:e
coverage in the scenario of a total loss event. %

‘Insurance Coverage Amount’ means an amount equal to the aggregate of (*1)

the face amount of all Certificates for the time being outstanding,; (b) qjll

accrued and unpaid Periodic Distribution Amounts relating to sudih

Certificates; (c) an amount equal to the Periodic Distribution Amounts

relating to such Certificates which will accrue during the period beginning on

the date on which the Total Loss Event occurs and ending on the 31st day

Jollowing the date on which a Total Loss Event occurs; and (d) without
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duplication and double counting, an amount equal to any Servicing Agency
Expenses outstanding under the terms of the Servicing Agency Agreement
concerning the Lease Assets.
In the context of the above paragraph of offering circulars, the better option is to use the
Takaful cover than conventional insurance cover. However, these insurance covers are
might be justified in the absence of takaful facilities on this mamga scale or due to oth?r
legal or regulatory constrains. The following views of the respondents also elabomtéd
the above matter,
Theme-11: Guarantee
Figure 22: NVivo Project map of the parent node of the theme “Guarantee” and

relevant child nodes
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The first dimension under the theme of Guarantee was No Need for Guarantee in
Sovereign Sukitk (NNGSS). 1t was revealed based on data that in sovereign Sukik
structures there is no need for guarantee because here the government has its worth and
guarantee. For example, informant-08 was of the view that:
There is no guarantee in sovereign sukiik. As here the sovereign itself is a
guarantee. So, there is no need for a guarantee.
The second dimension under the theme of Guarantee was No Objection in terms of
Timely Payment of Rentals (NOTPR). 1t was revealed that in the context of quasi-
sovereign [jarah Sukiik structures there is no issue to take this type of guarantee as here
the guarantee is just related to the timely payment of rentals and it is one of the
important responsibilities of a lessee to pay the rentals on their due dates. For exampch:D
informant-25 was of the view that: 1
In I[jarah there is no harm for guarantee because here the amount is debt, it has
to pay to me.
The third dimension under the theme of Guarantee was Valid in the Context of Separate
Legal Entities (VSLE). 1t was revealed that in the case of quasi-sovereign ljarah Sukik
structures to take the guarantee from an independent institution by the govt. is valid by
considering them as separate legal entities. For example, informant-11 was of the view
that:
Some legal entities which are created independently, as ‘khazana’ in Malaysia,
issued the SRI Sukitk and govt. guaranteed it, by viewing it as a separate legal
independent entity i.e. HSBC (Amana). In this context it is permissible.

For example, informant- 14 was of the view that:
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This matter is linked to Musharakah and Mudarabah sukuk. While in the context
of ljarah Sukiik, if the central govt. guarantees the timely payment of WAPDA,
Railway, NHA, etc. then it would be satisfactory and acceptable for the local or
international investors. So, there is no issue. However, various departments of
any govt. are considered as separate legal entities in their rights and liabilities.
So, they should be considered separate from the govt.
For example, informant-15 was of the view that:
In the context of limited liability and legal entity as in the case of a group of
companies, every child entity has been segregated by its rights and liabilities.
So, it should be considered separate in this context as well. This means if we
considered it as a legal entity then it should be considered as an independent
entity from its parent. So, the same case is in the sovereign Sukiik.
The fourth dimension under the theme of Guarantee was Valid as debt can be paid by
Debtor himself or Related Party. It was revealed that in the case of sovereign-sukiik al
ijdarah there is no issue because here the guarantee is just for the payment of Dayn and it
is permissible as per Shart‘ah and Madyoon himself, his concerned or any third party
can guarantee for the payment of the debt. This means there is a difference between the
guarantee of Dayn and capital.
For example, informant-21 was of the view that:
In the case of a partnership, sukitk govt cannot guarantee to protect the capital
as here the govt. will be considered as a Farig/party in case of quasi-sovereign
because here the benefit/manfa ‘ah of govt is related to this contract. While in

the case of sukiik al ijarah there is no issue because here the guarantee is just
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for the payment of Dyn and it is permissible. Madyoon himself, his concerned,
or any third party can guarantee the payment of the debt. This means there is a
difference between the guaraniee of Dayn and capital. Furthermore, this
guarantee is not for every matter in general. This means if there is any

destruction occurs in sukitk assets without the negligence of the lessee (WAPDA)

it will not be paid by the government, i

Now in the coming lines, the crucial issue of charging a fee on the third-party
guarantee in quasi-sovereign ijarahh sukiik structures would be clarfied with the help of
the respondent's views. '
Theme- 12: Fee for Third Party Guarantee
|

Figure 23: NVivo Project map of the parent node of the theme “Fee for T?!ird-Partj!

Guarantee” (FTPG) and relevant child nodes
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The first dimension under the theme of Fee for Third-Party Guarantee (F TPG) was
Void as a promise (wa'd) can’t be changed into Muawwaz. It was revealed the actual
expense based on Amaliyat (working activities) can be excluded and charged. But it
does not mean that the status of zaman has been changed and Muawwaz of Zaman 1s
allowed. In short, the position of promise and wa ‘d cannot be changed into Muawwaz
but to remain non-commutative. For example, informant-11 was of the view that: |
There is no third-party fee in this guarantee, still, if we are going to discuss thljs
matter then the actual expense based on working/amaliyat can be charged. But
it does not mean that the status of zaman has been changed and muawwaz ¢£f
zaman is allowed and here the charges should not be linked to the guarantee Ts

amount but it can be in the form of lump-sum or based on slabs that have a ver{y

1
clear different impact from linking to the certain percentage i.e. case study of #1
]

company. The need of industry should be linked to the above-mentioned lw%l
!

|
not in a generic way by changing the status of zaman into a commutati\fe

|
contract then there is no reason to say insurance is illegitimate as per Shart"ayl

rules. In short, the position of promise and wa 'd should not be changed inth
muawwaz but to remain non-commutative. The same case is in the distribution
of loan amount to the needy people, an entity can exclude its real expense but it
cannot be linked to the loan disbursed amount despite the fact this would be a
hilah for receiving interest on the name of service charge. Therefore, when we

cannot charge the amount on a loan, how we can charge a fee on a promise to

give a loan?
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The second dimension under the theme of Fee for Third-Party Guarantee
(FTPG) was Valid due to the Presence of interest as Taba’n, not Asla’an. It was shown
based on data that in the case of fee on third party guarantee the presence of interest is
Taba’n, not Aslan. So, there is no issue as per Shari‘ah rulings. For example, informant-
05 was of the view that;

Here the interest is Taba’n, not Asla’an. So, it should be permissible. As takaf*l

in the case of deficit of takaful fund, the operator gives loan to the pool. It iis

permissible due to taba’n. In Kafalah, wakalah, takaful, etc., here the loan is

Taban’n so it is not being banned by scholars. ;
|

The third dimension under the theme of Fee for Third-Party Guarantee (F TP(})
was Valid for a Recourse Linked to Actual Amount in Default. It was revealed that tl{e

fee for a third-party guarantee is allowed but it is conditional to the recourse linked 40

|
the actual amount in default. For example, informant-04 was of the view that; |

In the case of default, there are two opinions. 1%, you have to recover just thJ]lt
amount that you have paid in beginning means the same amount is recovergd
and recourse. It is just like Taabi’, not in Asal. So, it should be permissible. Bth
if you received more than you have paid i.e. 500 $ on 1003 guarantee. It is Just
like a benefit on a Qard transaction.

The fourth dimension under the theme of Fee for Third-Party Guarantee

(FTPG) was Valid for Administration Activities and Legal Due Diligence. It was

revealed that the matter of charging a fee on third-party guarantees must be linked to
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administrational activities and legal due diligencé only. For example, informant-25 was
of the view that;
As per AAOIFI the fee will not only be for guarantee but is allowed for other
activities i.e. Administration, legal due diligence and work have done, etc. But
some scholars allowed it based on the modern contracts and change the nature
of the guarantee.
|
Now the ‘section # three” named ‘application of combination of contracts and i*s
shari‘ah status in sovereign and quasi-sovereign ijarah sukiik’ would be elaborated gﬁs

follows;

6.9 Application of Combination of Contracts in parallel contracts and its Shari‘ah
Status in Sovereign and Quasi-Sovereign Ijarah Sukiik

6.9.1 Combination of Contracts

As hybrid instruments can be structured through the combination of contractL.

Hence, a hybrid contract mixes the elements of a few contracts or various instruments qo
1

design a specific Shari‘ah compliant structure to serve a specific purpose in the Islamic

i

capital market (ICM). Usually, a hybrid structure combining various Shari'ah contracis
l

has been used to facilitate the issuance of sukitk (ISRA, 2015, p.153).

AAOIFI (2010) defines a combination of contracts as: “an agreement betweéh
two or more parties to put together two or more contracts with different features and
legal consequences and viable transaction. In this case, all obligations and legal
consequences arising from the combined contracts are to be realized as a single
obligation”. This case is expressed in the classical literature of terms safqatayn fi safqah
(the combination of two transactions in one) or bayatayn fi bayah (the the combination

of two sales in one) (ISRA, 2017, p. 153).
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6.9.2 Prohibition of Combining Two Transactions in One

The provisions that seem to reject the concept of a combination of contracts (combining

two transactions in one) are stated in Sunnah literature evidenced by several famous

versions of hadith. One such hadith reads to the effect reported by Ibn Masoud 48
Py o (3 Ot o8 oy e B Lo ) Jgey S

The Prophet 25 has prohibited concluding two contracts in one' (Musnad al-Ahmad,

vol, 6 p. 324: Hadith: 3783).

In another hadith, it was reported by Abu Huriyra 45
Yy 3 a0 oy e 1 Lo B ey 3

The Messenger of Allah (@f&) prohibited two sales one sale (Al-Tirmidhi, hadith: 1231}

The scholars differed in their interpretation of these hadith which particularizd;d
the term safqatayn fi safqah (the combination of two transactions in one) or bayatayn ﬁ
bayah (a combination of two sales in one) and one such interpretation is that no
conclude a contract by stipulating another contract in it. It is adopted by the writer of
Hidayah and also preferred by Imam Ibn al Hammam in his book Fath al Qadir.
Furthermore, Imam Shafi said about the meaning of hadith bayatayn fi bayah (the
combination of two sales in one). It means to conclude a contract that revolves between
deferred payment with a higher price and cash with a lower price, and the parties to the

contract separated without certainty on which of the two bargains the contract was

3 Corrected by Al-Bani http://www qaradaghi.com/chapterDetails aspx?1D=332
4 Corrected by Al-Bani www.islamweb.net/ar/tatwa/112322
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finalized. Based on this majority of classical jurists have the view that the condition of
safqatayn fi safgah (the combination of two transactions in one) is not allowed (Usmani,

2015, p. 506).

However, Imam Malik 4% differentiated the various contracts in this regard.

Eventually, he divided the combination of contracts into two categories permissible
combination and non-permissible combination. For example, it is permissible by him to
combine the contract of Bai (sale) and ijarah (lease) in one contract and not allowed to

combine the Bai (sale) and Jua’alah (reward-based task). The reason is that ‘every two

contracts which are opposite and contradictory to each other by nature,” could not bie

combined in one contract, and in the case of vise versa it would be permissible #o
combine them in one contract. Ultimately, a combination of sale and ju ‘Glah is nbt
allowed by him as ignorance (jahalah) is an essential part of ju ‘@lah contract while tl'Le
bai ‘ (sale) doesn't accept the jahalah. In contrast, the base of ij@rah contract leads to tl‘ie
elimination of jahalah (ignorance) and gharar (uncertainty). Hence, bai (sale) arijd
ijarah (lease) both are can both be combined in a contract (al khurashi: 4; 7).
Based on this it might be identified that the ‘/lah (underlying cause) of tﬁe
prohibition of combing of two contracts in one contract near to Imam Malik is ‘t:o
combine such two contracts which are opposite and contradictory to each other by
nature’ and otherwise it would be allowed. However, the majority of classical jurists
who did not allow such type of combination banned it due to inconsistency with the
muqtad’a al-‘aqd (the legal consequence of the contract), (Usmani, 2015, vol, 1, p.506).

Furthermore, the effective reasons for the prohibition are the occurrence of riba

(interest) or the existence of gharar (excessive uncertainty or ignorance) which might
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be led to Niza’a (quarreling) between the contracting parties. Hence, the rationale
behind the impermissibility of the combination of loan and exchange contracts such as a
sale contract is the existence of riba where the lender (who is also a seller) will factor
the interest of the loan in the sale price for the buyer (who is also a borrower ) to pay to
him.

This arrangement is deemed as hilah (legal trick) to impose interest on the
borrower and is strictly prohibited by Islamic law. Apart from a combination withla
loan contract, two contracts in one bargain are also prohibited due to the existence Pf
uncertainty and ignorance which may lead to injustice and will oppress the transacting
parties. For these reasons, Shari‘ah does not allow the combination of loan and sale
contracts and combination of contracts in one bargain, especially when the structuLe
involves contracts of exchange of value (ISRA, 2017, p. 444; Usmani, 2015, p. 510). |

Furthermore, by considering another aspect that safgatayn fi safgah (the
combination of two transactions in one) is the type of shart al za'aid (supplementary
and additional condition) in a sale contract and such type of shurot (conditions) are
considered permissible according to Hanaff jurists based on ‘urf (prevailing custom).
Hence, they allowed ‘sale of a shoe with the condition of putting lasses in it.” They said
although apparently, it should not be allowed due to giyas (general principles) as it is a
sale with the condition of ijjarah. However, based on istihsan (juristic preference) it

would be considered permissible due to urf (customary practice).

Usmani (2015) concluded the above debate in this way that there is a lot of

business dealings has been done by the public in this contemporary era which is a

combination of several khidma 't (services) in a contract; some of them has to link jjgrah
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contract while others are related to the sale contract. For example, travel agencies
related to Hajj and ‘Umrah provide several services only through a single contract i.e.
matters related to visa and passport, traveling either by air or by road, residence in
hotels and other places, eating schedule, and so on. All these contracts (sale and ijarah)
are interlinked and stipulated to each other.

Despite all of these, it is done regularly among the Muslim people because it is
not a cause of jahalah (ignorance) and gharar (uncertainty) which leads to Niza’a
(quarrel) between the parties. Hence, based on istihsan (juristic preference) it would be
considered permissible based on urf (customary practice) although apparently, it should
not be allowed due to giyds (general principles) as it is a stipulation of several safagat

(contracts) in one safgah (contract) (Usmani, 2015, p. 513).

6.9.3 Exception from the Ruling of Combination of Two Transactions in One

It is noted that not all types of combinations of various transactions are
disallowed. Scholars understood the hadith of the combination of two transactions in
one and its ruling of prohibition in a specific context. The criteria of the combination of
various transactions in one, which includes (1) imposition of the second transaction as a
condition to the first transaction; (ii) prearrangement or prior agreement among the
contracting parties to combine two transactions in one; and (iii) ambiguity of the
transaction outcomes at the point of concluding the contract, offer a good understanding
to know precisely which transaction qualifies for such prohibition and which does not.

Therefore, most contemporary scholars are of the view that only a structure that

meets the criteria should be disallowed based on the prohibition of the combination of
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two transactions in one, while any structure that does not fulfill such criteria should not
be disallowed on the same basis (ISRA, 2015).

6.9.4 Relevance of Combination of Two Transactions in One in Sukik

The issue of the combination of two or more transactions in one is strongly
related to sukuk. It is a fact that sukizk, as Islamic financial instruments, are not an
exception from the typical sophistication of financial engineering. Combining Wo
transactions in one has become a vital factor in sukizk structuring, that is why sukik afe
usually structured by combining two or more transactions. However, it should be notéd
that in structuring sukk, it is crucial to ensure that such structure does not fall under tﬁe
{it

should be ascertained that sukitk does not meet the prohibition criteria mentioned above.

scope of the prohibition of the combination of two transactions in one. In other words,

Thus, as long as they do not fulfill those criteria, they cannot be declared as prohibitéid
due to the combination of two transactions in one.

Given that, AAOIFI (2015) in Shari'ah Standard No. 25 (2/1) defines t}Le
permissible way of the combination of transactions as Combination of contracts isja
process that takes place between two parties or more and entails the simultaneous
conclusion of more than one contract.

AAOIFT (2015) Shari‘ah Standard No. 25 further elaborates that as long as a
transaction in sukuk is permissible on its own, general conditions of validity are adhered
to, and all specific conditions of each transaction are satisfied, it is permissible to
arrange more than one transaction in a way that gives a beneficial a legitimate combined

outcome. This is permissible unless there is an injunction in Shari‘ah that entails its
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prohibition on an exceptional basis. Because of the permissible combination of
transactions can be structured:

1. When one transaction is not imposed as a condition for the other transaction
regardless of the prevalence of a prior agreement or prearrangement.

2. When there is no prearrangement or prior agreement among the contracting

parties for combining more than one transaction, regardless of whether one transaction

.. . 1
is imposed as a condition for the other transaction :

3. When the outcome of the contract and the rights and obligations of the
contracting parties are confirmed and clearly understood at the time of conclusion of the
!
contract (ISRA, 2017, p. 444). |

There are some key SharT ah considerations to be taken into account in structuring

sukitk based on hybrid contracts. ‘
i

A key issue when combing Shari‘ah contracts is to ensure that the overJ‘]l
structure avoids any linking of the contracts which will give rise to the issue of inte;k-
conditionality between them. Furthermore, whether these contracts are compatib’e
should also be considered. It should also be ensured that hybrid contracts did not lead ijo
transactions prohibited by Shari‘ah, such as interest-based loans (ISRA, 2015, p. 153). |

Based on the above discussion, it might be clarified that to use the technique of
parallel contract in sovereign Sukiik structures is legitimate and permissible in the light
of different Fighi rulings and Shari‘ah principles as described by various Shari‘ah
councils and scholars.

Now the issue of combination of contracts by using parallel contracts would be

elaborated vis-a-vis sovereign and quasi-sovereign ijarah sukiik structures as follows;
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6.9.5 Combination of Contracts in Parallel Contracts and its Application

concerning Sovereign and Quasi- Sovereign [jdrak Sukiik Prospectuses

Primarily in this segment, a general diagrammatic illustration and structural

explanation of GoP ijdrah stk would be presented to demonstrate that how such a

complex structure is completed by involving various parallel contracts to execute this

type of transaction.

Diagrammatic [Mustration (M2-3)
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6.9.6 A Brief Structural Explanation of the Sukik Prospectuses

The comprehensive explanation of the Sukik Prospectuses highlighting its structure and

operational sequence is mentioned below.
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vi)

vii)

viii)

Initially “Sukiik Investors” are recognized through placing an auction by
State “Bank of Pakistan (SBP)”.
After this, the sukik holders perform a “Sukiik Subscription
Undertaking”, whereby all the sukitk investors present their willingness
to the sukitk subscription as issued by “Pakistan Domestic Sukik
Company Ltd (PDSCL)”. At this stage, the sukitk holders also perform
|
another task and that is the appointment of an Islamic Financihl
Institution (IFT) whose main task is to purchase the underlying asset on
behalf of the sukiik holders.
At the third step, the appointed Islamic Financial agent by sukitk holders
made an agency agreement with SBP (paying agent). As per thiis
agreement, SBP is supposed to receive proceeds from the sukik holder}s,
\
collect rentals from GoP and disburse those proceeds to the .sula#k
|
holders. It also acts as “Reference Agent and Registrar for the Investors!®
ix)  After the agreement with the paying agent, the appoint#d
investment agency (IFI) will execute a ‘Purchase Agreement’ with Go%’.
This agreement is executed via the ‘Ministry of Finance (MOFb’
whereby specified portions in respective assets are taken by the
investment agent. This purchase price is always equivalent to the sukiik
issue amount as agreed by the sukitk holders previously. Hereby, SBP
subsequently releases the purchase amount to the vendor’s account on

behalf of investment holders.
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X) Later on, the ownership of the specifled portion of the
asset after purchase, is usually transferred to the investment holders
whereas registration title and the possession of the asset is remain with
PDSCL. Following this, ‘Declaration of Trust’ will be carried out by
PDSCL, declaring that registration title is being held by the PDSCL on
behalf of investors. After this transferring of ownership, a documeﬁt
would be presented to the GoP and Investment agency that would
demonstrate the legal confirmation regarding the transference of related
risk and rewards to the investors along with the purchased asset. Along
with this, Additionally, “under the Declaration of Trust, SBP-BSC maiy
also be made delegate for specified purposes”. j

vil) At the next step, the appointed Investment Agent would execute an ‘[j‘imk’
Agreement’ with GoP (“as Lessee acting through MOF”). As per this agreement, th#,

4
identified and purchased portion of a certain asset is usually leased to GoP for a speciﬁ#

period (that is usually three complete years). This agreement is performed agaith

certain lease rental payments made following the terms and conditions of the “deraiz
Agreement”. In accord with this, GoP is supposed to nominate an affiliate, for instance,
NHA (nominee), who, on the behalf of government performs the task of asset usage,
maintenance, and regulation. There occurs a new “[jara Agreement” for every new
intended Sukiik issuance.

viii) Following this, Investment Agent enters into a ‘Service Agency
Agreement’ with GoP . Hereby GoP is supposed to perform services about the

respective leased asset against minor services charges.
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ix) GoP (again via MOF) would present an undértaking stating the responsibility
to own the assets at the exercise price on its maturity date or in case of default and asset
termination. This very Price is equivalent to the starting purchase price with an addition
of due rental if any. At the occurrence of certain events, for instance, the arrival of the
maturity date, a default of termination of the asset, a “Sale and Purchase Agreement”
would be done between GoP and appointed investment agent with an intent to record
evidence of asset purchasing by GoP. This agreement is again executed via MOF.
Following this, the legal title of the asset would be delivered from PDSCL to (GOP) or
any of its nominees as nominated under the above-mentioned agreement.

\‘

x) Finally, GoP would execute a ‘Cost Undertaking” whereby it is supposed {o

clear all the dues related to applicable fees and expenses and also make ensure tl#e

provision of any arising indemnity related to the issue of Suku. {
xi) This whole sequence of procedural activities regarding Sukiik issuance a+e
thoroughly monitored by the “Islamic Banking Department” of “State Bank i)f
Pakistan”. This department is liable to closely supervise the proper execution of tljﬁe
procedure as per Shari‘ah guidelines and ensure to meet all the legal formalities as pJ:r

designed Shari‘ah structure throughout the tenure of Sukik issuance and its

performance. The following diagram of the respondent’s views also clarifies this matter

in this context.
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Theme-13: Parallel Contracts

Figure 24: NVivo Project map of the parent node of the theme "Parallel Contract”

(PC) and relevant child nodes
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The first dimension under the theme of Paralle! Contract (PC) was Form vs. Substan¢e
(Fvs.S). It was revealed by the respondent that although it complies with form as plier
spirtt, it should be reconsidered. 1t is just a paperwork difference but practically there I!is
no single example is found for the independence of each contract in this so-calle;td
independent paratlel contract scheme till now. For example, informant-06 was of tﬁc
view that;
Comply with form but as per spirit, it should be reconsidered. In the context of
paperwork, it may be separated but as a result, these are combined and
dependent on each other.
The Second dimension under the theme of Parallel Contract (PC) was Permissible as

Per Shart'ah Rulings (PSR). Tt was revealed by the respondent that to use the technique

of parallel contract in sovereign and quasi-sovereign sukizk structures is legitimate and
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permissible in the light of different Fighi rulings and Shari'ah principles. So, there is no
more issue in this context. For example, informant-05 was of the view that;
Interestingly, the topic of Wa'ad may not much relevant to business dealings in
the past but in this modern era, it is very much relevant to financial transactions
i.e. in the case of the global transactions (investor) you cannot recourse to the
third-party easily. You have to put in as many protections as possible. Having
said that there is no Shari'ah violence, no capital guarantee, etc., all products
are Shari‘ah compliant. In this conflict, wa'd has become available to facilitate
both parties’ originator and issuer as well. In the case of sukitk al ijarah sale
and leaseback, and repurchase clauses, etc. in the form of parallel contracts, all
these fall under the category of wa’adn or mua’adah than a contract. Because
here we are entering the contract and just make a promise before the one step of
the contract finalization. Hence it is as per Shari ‘ah rules and guidelines.
For example, informant-24 was of the view that;
Two reciprocal promises are permissible which are linked into two
different contexts i.e. in the case of ljarah mintahiyah bit tamlik,
purchase undertaking in the case of default and sale undertaking in the
case of completion of tenure.
Now, the muwa’adah is also allowed in the opinion of many scholars
such as Ibn Hazm said that “al-muwadah lisa ba’an”.
Now in the subsequent lines section # four of this research work titled as
Shari‘ah issues related to GoP ijarah sukik based on bai' al-mu'ajjal would be

discussed.
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6.10 Shéri‘ah Issues related to GoP Ijarah Sukiik based on bai‘ al-mu’ajjal
It is pertinent to note that this product, ‘titled’ ‘GoP jjarah sukitk based on bai

al-mu’ajjal’ is particularly related to the Pakistani region. A brief note is stated to clear
the process flow of this innovative product. According to this sovereign ijarah sukitk
would be sold some time before maturity to the SBP for one year on a credit basis (bai
al muajjal) in such a way the seller bank would add one year’s T-Bills related rate to the
face value and rentals receivable by that time. This all is done through a proper biddifilg
process under the supervision of SBP. The question is raised that to sell the Jjarah sukitk
asset a few days before maturity on credit sale basis is Shari‘ah compliant or not?

There is a difference of opinion in this regard. It might be categorized into thﬂpe
views. The first viewpoint, it is not Shari‘ah compliant neither in letter nor in spirit and

the second viewpoint revealed that although the apparent form of the contract |is
i

Shari‘ah compliant, there is an issue concerning substance while as per the third grou;rs
view it is SharT'ah compliant either in form or in substance. ‘

|

|

Now in the following lines, these views would be elaborated in more detail o*'\e

by one. As per the first view, the reasons why the product is not Shari‘ah compliq[nt

even in the letter are as below; ‘
b) ... In the present case, the impression that the sale of the subject matter
(sukiik) is for the credit period of one year is problematic as sukiik as evidence
of ijarah practically cease to exist on the maturity date- may be one or two days
after the deal;
¢) The subject matter or ijarah sukiik represents any assets purchased from the
GoP (through SPV), then taken on lease from the GOP up to December 31,

20135, for example; on the maturity date: i) the subject matter will transform into
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a receivable, and ii) the corporeal asset will be sold back to the GoP as per
undertaking; d) Ijarah sukik that mature at an agreed date and hence are to be
redeemed cannot be sold for any period after maturity because then they
represent receivable and the holders have to get cash (Ayub, 2015).

In the light of the above paragraph, the main theme might be revealed; that the
ijarah sukitk that mature at an agreed date and hence are to be redeemed cannot be sold
for any period on credit sale basis after maturity because then they represent receivadle
and the holders have to get cash means the subject matter will transform into! a
receivable and these receipts and scripts are just an obligation of debt and not represe;nt
any real asset. Subsequently, it is not allowed to sell any receivable and debt instrumq;nt
on a cash or credit basis other than face value as per Shari'ah rulings. [

Now in the subsequent lines the reasons why the product is not Shaﬁ‘hh
compliant in spirit concerning first and second (partly) group’s view are mentioned, }
“It may or may not be tawarruq in a specific sense, but it is necessarily a trl{ k
for investing cash by way of invalid trading and ultimately a means to provijb’e
the funds mobilized for Islamic business/banking to the interest-based systerJ(r "
(Ayub, 2015).
It means the liquidity that was to be received by the IBI’s upon maturity jof

sukiik is moped up by the State Bank of Pakistan (SBP) a few days earlier than the

maturity on one year’s mark-up basis. After that SBP as manager of public debt (of

GoP), injects the liquidity in the market by selling the T-Bills in the market that 4:re

purchased by the interest-based banks. In such a way it might be provided a venue to
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financial tawarruq which is harmful to the whole Islamic financial sector. It is further
elaborated as below:

“The purpose of any contract and its underlying cause should not be contrary to

the fundamental principles of Islamic law of contract and hence the objective of

Shari‘ah. Here the objective is to continue earning on liquidity after the

termination of ijarah and maturity of sukiik; as practically the receivable is sold

to get a return, it is nothing but riba” (Ali, 2015). |

The above two statements very clearly point out that the stated ijarah sukiik plus
credit sale based transection is totally against the spirit of Islamic law of contract and
objective of Shari‘ah. The coming views of the second group’s respondents algo
publicized this understanding that the apparent form of the contract is complying with
Shart ah requisites but objectionable as per the spirit and essence of the contract. ;

Hence, it can be stated in the light of first and second views that to extend the
tenure of ijarah sukik by involving credit sale is not as per Shari‘ah parameters neithq::r
in the form (as per the first view) nor in substance (as per both first and second views).
The better option is to avail the facility of extension via release or short-term Salam
sukitk to overcome the liquidity problems.

As per the third view, both form and substance of this credit sale are complying
with Shari'ah requirements as the sukitk holders are the owners of the asset till maturity
of sukitk and asset will be sold back to the GoP as per purchase undertaking. Ultimately,
the sukik holder IBI’s executed a sale-purchase contract with GoP before the maturity

of sukitk and GoP would be liable to pay the deferred sale price as per agreed maturity.

As per Shari‘ah rulings, when one purchases an asset it can use it in any Shari‘ah
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compliant way including selling the same in the market. Therefore, there seems to be no
Shari‘ah problem with the transaction. Furthermore, it is not an obligation of debt as
the underlying asset is still existing hare. When igtina’ (cash sale as per purchase
undertaking) is allowed at the end of the period, in the same way a credit sale should be
also allowed.

The proponents also strengthen and reinforce their arguments by saying that
there is a difference between permissibility (jawaz) and desired level (Tagwa). The role
of Shari'ah scholar is based on the Shart ‘ah principles by meeting minimum level and
next phases of excellence are comes under the role of Muballigh and Da’aei etc. it

should be separated from each other.

They also stress that things are evolved on a gradual basis, for example; a ndw
Muslim has to be performed salah as much he can perform in his capacity, even thouéh
he doesn’t know the tajweed, girat, and wajabat, etc of prayer. The reason is that in tﬂis
way one day he will be able to perform at the required level of Shari‘ah. The same ca%e
is with these institutions over time we may be able to bring them in the right directiJn.
You have to set the tolerance ratio. On a sudden basis/overnight, we cannot change the
thing. However, the likes of such products should be discouraged and the size of such
transactions should be capped at a certain percentage.

In the following section, this debated issue would be elaborated as presented by
the respondents. The following diagram which is extracted from the respondent's views
also depicts the above diverse opinion.

Theme-14: Renewal Issue
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Figure25: NVivo Project map of the parent node of the theme “Renewal Issue” (RI)

and relevant child nodes.
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The second dimension under the theme of Remewal Issue (RI) was Form and
Substance doesn't comply. 1t is revealed that in this case the form and substance both
are not meet the Shari‘ah requisites. Eventually, it must be reconsidered.

For example, informant-4 was of the view that;
1t is not allowed as both form and substance are not complying with Shart 'ah requisites.

For example, informant-22 was of the view that;

As the productivity of this sukiik is to be seized on a certain date then how it can be
extended by adding a form of credit sale. It may be better if this liquidity excess was
managed via release than credit sale.

The first dimension under the theme of Rerewa! Issue (RI) was Form vs.
Substance. It was revealed that to avail the facility of credit sale at the time of maturity
of sovereign [j@rah Sukik 1s compiled in the form of a credit sale but it is objectionable
as per the substance of the contract,
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For example, informant-24 was of the view that;

The form of transaction is justified and as according to Shari'ah. However, it is
objectionable as per substance. Here release was a better option. It is uncommon Bai.
The question is that why did the SBP purchase this asset at a higher price?

For example, informant-16 was of the view that; Up to some limit, it is true but
not at all. However, it is permissible but we cannot negate the substance. The opinion qof
both groups should be honorable for each party.

The third dimension under the theme of Renewal Issue (RI) was Comply (either
in form or in substance) with Basic Conditions of a Credit Sale. It was revealed based
on respondents’ views that the renewal mechanism in sovereign Jjarah Sukuk structur?‘s
via the state bank of Pakistan complies with the basic conditions of a credit sale. Sb

|

there is no Shari‘ah issue in this regard. For example, informant-19 was of the view
that; ‘
It is permissible; there is no issue as per Shari ‘ah rules. When [jarah and iqtim# ’
(cash sale at the end) are allowed, so, what is the basis of prohibition for thL's
deferred sale i.e. 20 billion-plus (profit of next one year) while the remaining \

50 million at the time of maturity has to be paid by the government of Pakistdln
to the sukik holders. \

They also argue that it is not just a debt transaction. It is an asset-based
transaction. Provided that at inception there is no agreement on a credit basis (when we
design the sukizk and we offer sukik in IPO, s and these things) but on a particular time

(maturity) it is possible such as in the case of bai' al-salam, it is not allowed in

beginning to deal with Muslim Fie, but after a particular time if they both (buyer and
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seller) are agreed it can be done. Therefore, if it can be done in Salam which is-all debt
then it can be done in Sukuk which are asset-based on a priority basis (min tariq ul-
oula).
For example, informant-25 was of the view that; Ok, if we allow the resale of this Sukiik
that represents the ownership in the asset, and let us assume that the maturity time has
come and now we want to sell ownership to SBP under purchase undertaking. We have
no cash now. It is not just a debt transaction. It is an asset-based transaction. Provided
that at inception there is no agreement on a credit basis (when we design the sukik and
we offer sukitk in IPO, s and these things) but on a particular time (maturity) it is
possible i.e. in Bai al Salam it is not allowed in beginning to deal with Muslim Fie, but
after a particular time if they both agreed it can be done. So, if it can be done in Salari‘z
which is all debt then it can be done in Sukitk which are asset-based (min tariq ul oulz{“)
on a priority basis.

To the second part of the argument (not complying with the substance of cretlit
sale) the proponents argue that Shari‘ah scholars give an opinion within Jawaz aL'nd
Adam e Jawaz and not enter into gray areas. However, to ban anything based F)n

mafsadah (harm) or gray area, etc. is the domain of the state. Moreover, Jhe

of

permissibility of the bai ' al-mu’ajjal ijarah sukitk depends upon the situational need

the current financial market. Ultimately, it must be on dire need-based and not tolerable

. . . \
forever. We have to build a balanced approach while analyzing things.

For example, informant-21 was of the view that; It is as per Fighi boundarie#.
It is not against the Shari ‘ah rulings. We give an opinion within Jawaz and Adam e |
Jawaz and do not enter into gray areas. However, to ban anything based on MaﬁadaJh
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or gray area, etc. it comes under the boundary of the state. Mufti has not this type of
Ikhtiyar. Yes, if the state recognizes to ban anything based on Mafsadah etc. it can.

For example, informant-23 was of the view that; The apparent form is according
to Shari‘ah. However, it may be different as per substance. But we have to think with
context to ground realities and the need of the market. We can manage the concerned
issue with the proper control mechanism. It must be on a dire need-based. Not
permissible for everyone. We have to build a balanced approach while analyzing things.
Reforms are automatically shaped via the evolutionary process. We should give space
to the market to take the breath and evolution. Legislation (with the recommendation) is
the domain of govt. A Mufti has to bring to the minimum level. There is a lot of
difference between our previous and current practice. Now we are moving to a better
level. So, due to this situational need, we should leave the market to evolve.

Now in the subsequent paragraph the second part of section # four named ‘asset

appraisal issues i.e. green shoe option etc.” would be stated as follows.

Theme- 15: Asset Appraisal Issues (Green Shoe Option)
Figure 26: NVivo Project map of the parent node of the theme “Asset Appraisal Issues

(Green Shoe Option)” (AAl) and relevant child nodes
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This case is also related to the Pakistani region specifically. The case was in 20dIS

|
Motorway land (M) based ijdrah sukik were issued with the worth of 500 m$ but dlie
{o oversubscription, it was increased to 600 m$. There are two opinions in this rcgard:l.
The first opinion is that in this case, it was not a bidding or auction process As
mentioned in the prospectus but in actual it was the issuance of certain numbers t:if
sukiik i.e. 1000 sukizk worth 500 million rupees. Though it could be divided on prorate
basis of total numbers of received applications or first come first basts, etc. it was done
only based on oversubscription or demand and supply phenomenon which was not
justifiable as per Shari‘ah rulings as the price cannot be changed without any value
addition in sukiik asset. Hence, this practice was a violation of the SharT'ah comphant

way.

The following view of the respondent the first dimension under the theme of
Asset Appraisal Issues (AAI} (s 'Void in the Context of Price Manipulation and no Real
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Value Addition’ also endorses this view. For example, informant-22 was of the view
that:
In this case, it was not a bidding or auction process as mentioned in the
prospectus but in actual it was the issuance of certain numbers of sukik i.e.
1000 sukitk worth 500 million rupees. It could be divided prorate basis of total
numbers of received applications or first come first basis etc. but only based an
oversubscription or demand and supply phenomenon. It should be noted that the
price cannot be changed without any value addition in the sukiik asset.
While as per the second opinion the whole process of any sukik issuance is
based on the fair and regulated mechanism of bidding such as the second and third
dimensions under the theme of Asset Appraisal Issues (AAI) are ‘Valid due to Propér

Bidding and Pricing Mechanism’ and ‘Different from Green Shoe Option’ revealed in
the light of respondents’ views that the whole process is based on the fair and regulatéd
mechanism of bidding particularly in corporate Sukiik while in the case of sovereign
and quasi-sukiik there is no need for this type of pricing guidelines and norrnall&,
pricing guidelines is a corporate issue while here the government itself issues the ._S'uk‘l%k
in its independent capacity. |
Furthermore, any real increase in price due to the demand and suppijy
\
phenomenon is justifiable and legitimate as per Shari‘ah. Additionally, this matter Jks
|
different from the green shoe option as it is used to avail of the leverage facility.

Subsequently, there is no Shari‘ah violation. Such as the following respondent’s viest
|

revealed this opinion. For example, informant-14 was of the view that:
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There is -no Shari ‘ah issue. It is a fair and clear matter as the whole market

involves in it.

For example, informant-18 was of the view that; If the valuation is increased
based on actual and not on the fake asset then it is a demand and supply phenomenon
and it is on the base of the bidding process, so, there is no issue.

For example, informant-02 was of the view that; There are pricing guidelines
for Sukitk in SCM. In sovereign, the pricing is not regulated by a regulator, here the
govt. itself issuing the sukitk and has not this type of limitations. ormally, pricing
guidelines are a corporate issue.

For example, informant-15 was of the view that; Underlying asset has its wortﬁ:;
of that authorized limit of the amount. Although in start it may be issued less than the :
assigned limit i.e. 8 billion is issued out of 10 billion assets worth. While green shoe |

option in shares is separate from this as that was availed to enhance the leverage nee#.

Now in the coming lines the part one of section # five of this study named
‘Shari’ah status of contemporary sovereign and quasi-sovereign ijarah sukiik in the li ngt

of hiyal and makharij would have discoursed as follows.

6.11 Shari‘ah Status of Contemporary Sovereign and Quasi-Sovereign Ijﬁnih
Sukiik in the light of Hiyal and Makharij

Siddigi (2006) declared in this context that the Sukiik plays a positive role in the

mobilization of savings on a vast scale. They benefit investors as well as those wﬁo

have projects to finance that bear the promise of eventually generating sufﬁcieLt
l
revenue to meet the costs yet leave a surplus. “Their proliferation increases tl‘he
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efficiency of the financial system. We have already alluded to many controversies
surrounding figh rulings about certain Islamic financial products like Sukiik and
Tawarruq. Furthermore, we need a clearer understanding of Sukiik versus conventional
bonds in terms of economics, irrespective of their permissibility”.

Mansoori (2011) stated that “The transaction neither meets the requirements of
sale (possession remains with originator) nor ijarah (for example, all major/minor
maintenance charges are borne by the lessor). Such transaction is similar to bai‘al-wafé’
and International Figh Academy has declared it invalid. To make sukik transaction
Shari'ah compliant, these issues must be addressed, otherwise, it will remain a
replication of the bonds. In the present form, many sovereign sukiik are mere stratagems
to circumvent riba”.

Hammad (2011) elaborated in this regard that the problem is as follows: the
agreement for the issuance of this financial product constitutes a contractual
arrangement comprised of several contracts and promises with interrelated parts staged
in sequence. They are designed on a certain pattern in accord with conditions that
govern them as a single transaction that cannot be broken up or separated. The aim is to
realize a specific funding function and specified objective that both contracting parties
wish to achieve. Considering all that, it is clear to me that this product is a form of Tnah
that is being used to conceal interest-based lending by a trick.

Al-Suwailem (2016) further elaborated this discussion; “With the steady growth
of the sukiuk market, issuers are increasingly looking for more flexible and more
efficient structures. This is particularly true for sovereign sukitk, which comprise the

majority of domestic sukizk issuance. Sovereign sukiuk represent more than 70% of
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domestic sukitk over 2009-2014 (IIFM, 2014). Yet, the prevailing structure used to issue
sovereign sukiik is not sustainable”.

Abdelrahman, (2019) claimed that “Devices which would allow for
guaranteeing Sukilk by twisting of Sharia rules are not acceptable whether Sukiik are
issued by sovereigns, semi sovereigns, or by the private sector. Guarantees given by
sovereigns to Sukiik’s capital or its returns are even worse than those given by the
private sector when Sharia tenets (Magqasid) are considered. This is because, in case of
loss, public revenues would be used in favor of the sukitk holders who, nevertheless, are

only a section”.

As a result of all above debated issues as mentioned in the previous sections arid
sub-sections (# 1, 2, 3, 4) of this research work, it is obviously, used to enquired by tHje
stakeholders that the structuring of Islamic financial products particularly sovereign an{d
quasi-sovereign ijarah sukiik structures (as a result of pragmatic approach rather than an

1
idealistic approach) fall under the category of hiyal (stratagems) or makharij (legal w%y
out from a hardship )? |

In the subsequent section, this crucial issue would be elaborated briefly

concerning sovereign and quasi-sovereign ijarah sukik issuance.

6.11.1 Hiyal: Meaning and Forms

“Hiyal is the plural of hilah. Hilah literally means an artifice, device, expedient,
and stratagem, a means of evading a thing or of affecting an object. The word is used in

several technical meanings”. (Encyclopedia of Islam, vol, 3, p. 510) }
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Technically it may be described as the “use of legal means for extra-legal ends
that could not, whether themselves are legal or illegal, be achieved directly with the
means provided by the shariah. It enables persons, who would otherwise have had no
choice but to act against the provisions of sacred law, to arrive at the desired result
while conforming to the letter of the law. Thus, Aiyal (legal artifices) constitute legal
means by which one can arrive at judicial outcome otherwise prohibited by the law”.
(Mansoori, 2011, p. 1)

It is worth mentioning that Qur'an and sunnah indicated and quoted both
permissible and impermissible Aiyal (Usmani, 2008). In the beginning, the prohibited
hiyal are stated in the light of the Qur’an and Sunnah. Hence the Qur’an stated this

matter as follows:

&gﬁ"k'gs}“):}?ﬁi&quﬁie‘jﬁT&ijﬁj

Certainly, you know those among you who transgressed in (the matter of) t]be

Sabbath. We said to them, “become opes, abased” (2:65)

|
\
i

Usmani ( 2005) explained in his book named ‘The Nobel Qur’an’ regarding tlile

matter of ‘Sabbath’ that Sabbath means Saturday. It was prescribed for the Israelites gs
|
a sacred day to be devoted to worship. Economic activities were prohibited for them én

that day. A group of them, living near a sea-shore, violated the prohibition by engagi*g

themselves in fishing for that purpose, they invented, at first, some dever pretenses, bht

|
!

gradually they started doing it openly. As a punishment, they were metamorphosed inTo

apes and swine. This episode belongs to the time of Dawiid (David) and is more fulhy
|

described by the Holy Qur'an in Surah Al-A'raf 7:163-166.
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Similarly, the narration of the Holy prophet £ is elaborated in this regard as

follows:

0g5ld Wghomi pymtdl vgle Conp 9l Al o)

The Holy Prophet £ cursed the Jews that Allah had forbidden fat on them, but they

melted and started selling. (Al-Bukhari, Hadtth: 20)

Consequently, the above both revealed texts discouraged and prohibited the use
of those hiyal which are used to evade the commands of Allah. Now, in the following
lines, permissible hiyal are coted in the light of the Qur’an and Sunnah. Therefore, the

Holy Qur’an stated in this regard as follows;

And (We said to him,). Take (a bundle of) thin twigs in your hand, and strike withfit,
and do not violate your oath. Surely, we found him very enduring... [38:45] ‘
|
J
|

The wife of Ayyub served him throughout his sickness but once /blis (Satéin)

appeared to her in the form of a doctor. She asked her to treat her husband. Iblis w}Lo

pretended to be a doctor put a condition that if her husband was cured by his treatmdint
|

she would have to say that her husband was cured by him (i.e. the doctor). Inclined {to

accept her condition, she told Ayyub about it. Ayyiibe told her that it was Iblis who

wished her to commit Shirk. Since she seemed somewhat inclined to accept 4is
|

suggestion, Ayyub was grieved to know that Iblis had access even to his wife.

1
Overcome with grief, he swore an oath that, after being cured, he would beat his wife
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with one hundred sticks. When he was cured by Allah Ta'dla he was worried about how
would he bear his faithful wife who served him throughout his illness. Allah Ta'ala
vdirected him to fulfill his oath by taking a bunch of one hundred small sticks and
striking her only once with the bunch. This was a special concession given to Ayyub to
save him from breaking his oath on the one hand and to save his wife, on the other,

from undue infliction (Usmani, 2005).

Similarly, the narration of Holy prophet 25 is elaborated in this regard as

fallows:

i g oclnd g e Moy Jastod ooy e ) o Bl Jgony O e 1 2y 5008 T 0
e opn plall ol 0 i Jgry b Ay ¥ J6 1S 5 ST Wy ke B Lo 1 Sy JUad
gl & o2hlb el e Y oy wde ) Lo i Jyen) JUB BIL (pelally cpelally

Lo a0

Narrated by Abu Hurairah %% that the Messenger of God & appointed a man 4n
!

Khaybar (for Zakah etc. collection), once he came with janeeb (superior quality datei).

The Prophet L"ﬁi asked him, is every date of Khyber like this? He said, No, by God, b
i
!

Messenger of God, we take the Saa’a (a weight of measurement) from this with the m*o

Saa'a and the Saa ‘in (two weight of measurement) by the three. Therefore, the Proph%:t
\

- !
2% said that do not do this type of transaction but you have to sell that busar (inferior

quality dates) in the exchange of dirhams, then buy the janeeb (superior quality date#)

in exchange for that dirham (money) (Al-Bukhan, Hadith: 2201, 2089). ‘
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This is an example of clever use of the law is an indirect exchange of superior dates

with inferior dates, suggested in the hadith narrated by Abu Hurayra 48

The requirement of Islamic la w in the exchange of dates with dates is that dates
on both sides should be equal. Now if a person wants to exchange its inferior quality
dates with superior quality, it has to ignore the quality difference, and exchange is based
on equality in weight on both sides. Any difference in the quantity will make the
transaction, a transaction of riba al-fadt. The solution to this problem is to sell inferior
quality in the market and buy from the proceeds of sale required superior quality. In this
way, the parties can overcome a difficulty without jeopardizing the letter of Islamic law.

Consequently, the above-revealed texts provide a legal way out from hardshiip
employing hilah in a manner that is not used to evade the commands of Allah. ‘

Juristic schools vigorously differ on the legitimacy of hiyal. The Hanafis ar*d
Shafi's take the most lenient position. They declare them valid. Even the subversivf‘e
artifices are valid in these schools although immoral. Hanbali jurists have taken L’:l
balanced position on the issue. They allow only those legal devices that provide a waEl
out from a difficult situation and consequently overcome inconvenience in law. Maliliﬁ
jurists condemn hiyal and declare them invalid. They even block ways that may lead tL)

|
evil. They call it sadd al-dhari‘ah (Mansoori, 2011, p.5).

In the following lines, we will discuss the approaches of schools for thk
treatment of hiyal in some detail. Imam Khassaf an eminent Hanaft Jurist stated in this
regard as fallows:
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There is nothing wrong with tricks {(hiyal) when it is related to permissible and
legitimate ends. Ultimately, siyal are something that a man can rid himself of a
sinful and unlawful matter and take him to the lawful act. Hence, there is ho
objection in this regard. Yes, it is disliked, when a person defrauds another
person until he nullifies it or cheats it until he camouflages it and swindles
something until makes it suspicious. However, such type which we have been

discussed earlier, there is nothing wrong with that... (Al-Khassaf, kitab-ul hiya!,

p. 4).

Similarly, Imam Sarkhst a renowned Hanafi scholar satated in this context as

follows:
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In conclusion: Of course, every way which gets rid of a person from haram
(forbidden) and brings him to Aalal (permissible), is considered as hasan (good
deed) and it would be Makhrooh (disliked) if it used to defraud a person so that
he can invalidate it, or cheats it, until he camouflages it, or in a right until he
comes under suspicion. Hence every method which is used in this way would be
measured as Makhrooh. Otherwise, it would be permissible and has no objection
as we have been discussed in the earlier lines” (Al- Sarkhsi, Al-Mabsut, p. 209,

1989).

Imam ibn-al Qayyim a well-known Hanbali scholar who is know as a big opponent of
hiyal is also divided hiyal into permissible and non-permisisble and not decleared them

invalid at all. Hence, he stated while explain the third form of hiyal as follows:
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The third section: If a person adopts a hila to come to a right or to push the
injustice in a permissible way that was not connected to him but rather to others.
Hence, he takes it as a way to this for the correct intention or it may have been
laid for him but it is hidden and does not recognize it (then it would be

permissible) ... (Al-Qayyim, vol, p. 1989)

230



6.11.2 Types of Hiyal in General Perspective
In the light of the above literature, hiya/ might be categorized into three forms.

Firstly, those hiyal which are unlawful to do them, and the effect, if any, that one has,
also does not appear for what purpose they are intended as per Shari‘ah. This occurs in
two forms;

First, to indulge in a haram (forbidden thing) activity by just changing the
apparent form of that thing without any factual change in reality. Such as the above two
coted examples (i) the matter of ‘Sabbath’ as it was prescribed for the Israelites as a
sacred day to be devoted for worship. Economic activities were prohibited for them on
that day. A group of them, living near a sea-shore, violated the prohibition by engaging
themselves in fishing for that purpose, they invented, at first, some dever pretenses, but
gradually they started doing it openly. As a punishment, they were metamorphosed into
apes and swine, and (ii) the matter of ‘fat’ as it was forbidden for Jews, but they started

to use it, just changing it into melting form. Ultimately, it was causing them to curse

Allah 52 because, in reality, there is no genuine change was occurred by converting fat

into melting form.

Second, to use such hilg in which trying to change both apparent form aljid
reality of that matter but the method that is chosen not legitimate in the sight pf
Shari'‘ah. For example, a person gifts his Zakahtable assets to his wife (without givinﬁg
her possession of that assets) a few days ago, before the completion of a year. Tﬂis
matter would be nullified in the sight of Shari'ah as the method which was selected ks

hilah not acceptable as per Shari‘ah because hiba (gift) cannot be completed until the
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related thing is being poésessed to the concerned party. Furthermore, he also would be
considered a sinner because he commits this misconduct to escape the Zakah.

Secondly, those hiyal which have an effect according to Shari‘ah for what
purpose they are intended, although it would be considered as a sin due to dishonesty
(niyyah al-fasidah) of that person in this matter. For example, a person gifts his
Zakahable assets to his wife by giving her the actual possession of those assets, a few
days ago, before the completion of a year. In this scenario, Zakdh would not be
obligatory for him because he has no zakatable asset at the time of completion of a year.
However, this act would be assumed a sin to escape Zakah.

Thirdly, those hiyal, where the hilal is not even a sin, and the Shari‘ah effact
also appears, for what purpose they have intended means that matter would be

considered as a legitimate and legal way out in the sight of Shari‘ah. Such as the above

two cited examples from the revealed texts (i) the matter of Hazrat Ayyub 4%, as he

swore an oath that, after being cured, he would beat his wife with one hundred sticl*s.
When he was cured by Allah Ta'dla he was worried about how would he bear I‘lis
faithful wife who served him throughout his illness. Allah Ta'ala directed him to fulﬁll
his oath by taking a bunch of one hundred small sticks and strike her only once with the
bunch. This was a special concession given to Ayyub to save him from breaking his
oath on the one hand and to save his wife, on the other, from undue infliction, and (ji)
the ‘matter of exchange janeeb with busar’ as per the requirement of Islamic law in the
exchange of dates with dates is that dates on both sides should be equal.

Now if a person wants to exchange its inferior quality dates with superipr

\
quality, it has to ignore the quality difference, and exchange is based on equality fin
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weight on both sides. Any difference in the quantity will make the transaction, a
transaction of ribd al-fadl. The solution to this problem is to sell inferior quality in the
market and buy from the proceeds of sale required superior quality. In this way, the
parties can overcome a difficulty without jeopardizing the letter of Islamic law
(Mansoori, 2011, p. 44; Usmani, 2009, p. 175-177).

The above all discussion was a deliberate and principled debate about Aiyal in a
general perspective. However, the jurists have discussed distinctly and separateiy
those hiyal which are related to ribvi transactions means which are designed to
avoid the prohibition of riba.

6.11.3 Hiyal related to Ribvi (Interest Based) Transactions

Hence, if there is a way to avoid riba and a person wants to get the same
financial benefits i.e. profit ratio etc. same as riba, and consequently, that much profit
may be obtained through a legitimate matter which is not artificially created, but it is
itself intended, and all the related Shari'ah terms and conditions of the matter have been
fulfilled, and all the requirements of the Shari‘ah also have been followed, it is not
called hila, nor is there any significant difference in its jawaz and in ‘qad (validity and
holding) among the jurists.

Even though, when jurists discuss the various forms of riba, they do not mention
it as hilah at that place. For example, ‘sale on deferred payment’ and ‘murabahah al-
mu’ajjalah, etc.’ as this type of sales (buyii) are itself intended and not artificially
created. Hence, here the parties execute a proper sale and purchase transaction on

deferred payment, and the profit ratio may be finalized as per the market trend.
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Ultimately, this matter would be legitimate in the sight of Shari‘ah (Usmani, 2009, p.
178,179).

On the other side, if the matter which is created to avoid riba is not self-intended

but it is artificially created to justify the matter, even if it’s related Shari‘ah terms and
conditions have been fulfilled. There are three clear stances among the classical Muslim
jurists. In the following lines these opinions are described as follows;
(i) According to Imam Malik, this matter has been artificially created and the ultimate
goal is to achieve the magqasid (abjective) of riba. Hence, it would not be validated even
though the terms of Shari‘ah appear to be fulfilled, and (ii) according to Imam Shafi'i,
who states that the Shari‘ah has given separate orders for the validity and permissibility
(sehat and jawaz) of every matter; we cannot call a legitimate case invalid simply
because it is intended to achieve the purposes of an invalid case and (iii) the Hanaffs'
position is in the midst of them, and that is, if that artificial matter has no practical
effect at all, then it would be considered illegitimate, but if it has any practical effect
that makes it different from riba then that matter will be valid and legitimate.

The above three opinions and stands can be further clarified in the case of b4i’
al-'inah. Bai’ al-'inah is to sell a property on credit for a certain price and then to buyii it
back at a price less than the sale price on a prompt payment basis, both the transaction
take place simultaneously in the same session of the contract. For example, A sellsi a
commodity to B for Rs. 100/- on a one-year's credit. A then buys the commodity back

for Rs 80/- from B on immediate payment (cash price). [n this case, A and B have Lo

build a relation of creditor and debtor rather than buyer and seller as here A is a creditor
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and B is a debtor, A has an advanced loan of Rs. 80/- under the cover of the sale
transaction in which he earns a surplus of 20 rupees.

The majority of Muslim Jurists (including Malikis and Hanafis) consider this
transaction invalid because the intended objective of the transaction opposes the
objective laid down by the lawgiver. This form of transaction, in their view, is nothing
more than a legal device aimed at circumventing the obstacle posed by the prohibition
of riba. It is a fictitious deal in a usurious loan transaction that ensures a predetermined
profit without actually dealing in goods or sharing any risk. While as per the opinion of
Imam Shafi'T it is a valid sale because all the related shrut al-sehat and jawdz
(conditions for validity and permissibility) for a valid sale are fulfilled here and it is the
external form of contract and not the underlying intention that determines the validity c‘pf
a contract or otherwise. (Al -Shafi‘T, Kitab-al Umm, 1989, p. 44,) |

Anyway, the steps those are taken to prevent riba the jurists have thr;e
viewpoints in this regard and sometimes this difference of opinion also might be a cause
of blame and criticism by the sentimental people of the parties. Hence, who support the
stand of Maliki School; they blame and scream to Shafi‘Ts and Hanafis that they are the
supporter of hiyal. Even though Imam Bukhari wrote the chapter of hiyal (kitab-al
hiyal) in his book in the same style, and on the other side, some Shafi‘is and Hanafis
objected to Malki’s view point that it is based on misconduct; as a result, one lawful
thing (halal) is forbidden (haram).

But the fact is that the scholars on both sides have strong arguments, and none of

them can be said to be false and should not be discouraged. Imam Shatabi £ has a very
balanced discussion on this topic. Even though his view is the same about the hiyal/ and
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deferred sales as he owns the Maliki school of thought, but he strongly described
Hanafis and Shafi'i’s position in front of people of their profession {school of thought).
Therefore, he tells them that it is too much to say that their position is weightless

(Usmari, 2009, p. 188, 189)

Imam-al Shatibi 42 a prominent Malikt scholar, holds a high position in the
debate of higher objectives of Shari‘ah concerning hival and makhdrif stated as follows,
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This includes referring to the sale of deferment, in which it refers to selling dirhams in
cash for two dirhams for a term/period, but with two contracts each of them is intended
for himself, and if the first is an excuse, then the second is not an objection because the
Shari'ah, if it permits us to take benefit by attaining benefits and avoiding harm in some
specific ways, hence, if a mukallaf (person in charge) adopts those specific ways it
would not be prohibited, otherwise he is disgraced in all legitimate ways (devices). And
if it is assumed that the first contract is not intended by the contractor, but rather the
second intended, then the first is if it comes down to the status of the wasa’yl (means),
and the means are legally intended (al-magsood) in terms of the means and this
(situation) is also from them... and the means not at all prohibited except by evidence,
similarly, it can not be prohibited in this case but only due to evidence.
This is all that can be said in inferring the permissibility of kilah in any matter and the
evidence of the other party (Maliki school of thought) is clear and famous, so look at it
in its places. However, the purpose to write such a strange report due to lack of access
to Hanafis’ books, as Hanafi’s literature is non-existent in the countries of the Al-
Maghreb (<), as well as the books of the Shafi’is and other people of the schools of
thought. This inherits an embrace of belief in the imam, who are unanimous in their
virtues and their progress and has a deep understanding in the area of higher objectives

of Shari‘ah... (Al-Shatibi, al-muwafaqat, 1989, p. 30)
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This is the description of the hiyal which the jurists have described. This shows how
carefully the jurists analyzed everything and everything is kept in its proper place, not
where the name of the hiyal came, they become in anger, without seeing the nature of it.
Even though, in the context of those hiyal which are not permissible in their madhab
(school of thought) such as in the case of bay ‘ al- Tnah, normally, they used the word of
makhrooh (dislike) rather than called it haram (forbidden) (Usmani, 2009, p. 194).

Furthermore, (Mansoori, 2011) also declared; “there are certain legal devices
which do not frustrate the purpose and spirit of the law. They are clever uses of law to
achieve legitimate ends such as ‘Penalty for Default in Islamic Banks’ and ‘hedging
against future devaluation in Islamic Banks’ would be considered as makharij in Islamic
financial sector”.

In the following section, this arguable and contentious issue would be elaborated
for sovereign and quasi-sovereign ijarah sukik structures as revealed by the

respondent’s views.
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Theme -16: Hiyal and Makharij

Figure 27: NVivo Project map of the parent node of the theme “Hiyal and Makhdrij”

(HM) and relevant child nodes
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Figure 28
The first dimension under the theme of Hiyal and Makharij (HM) was Makharij

as being the Solution to Dynamic Market. Tt was revealed based on empirical data that
due to legal and regulatory and tax requirements etc. these Makharij have come as a
solution for the current dynamic market. Hence, it should be flexible in the context of
the contemporary financial transaction by caring about the Shari'ah requirements as
well.

For example, informant-01 was of the view that; Due to legal and regulatory,
and tax requirements, eic., these Makharij have come as a solution for the current
dynamic market. But it must be meet the minimum criteria by Shari 'ah and in the light
of ljtihadi Ahkam as Figh is very dynamic. So, it should be flexible with context the

contemporary transaction by caring the Shari'ah requirements.
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For example, informant-05 was of the viéw that; No doubt, it is Makharijh, and
we can use the term halool than hiyal, as it is derived from halal.

For example, informant-14 was of the view that; Exceptions are not hiyal but
these are permissible forms any prohibited i.e. Bai Salm etc. and the Makhraj is a better
name than hila.

For example, informant-23 was of the view that; These are Makharij. We have
to be thought out of the box and try to present the solution in light of four schools of
thought. We cannot bring whole the Ummah on Hanafi Figh.

For example, informant-04 was of the view that; All sukitk have belonged under
the category of Makharij as sukitk holders bear the associated risk. Based on this we
are making the difference between bond and sukiik.

The second dimension under the theme of Hiyal and Makharij (HM) has
belonged fo the Category of Permissible Stratagems and Tricks. It was revealed that
these hiyal and tricks are fallen under the category of permissible stratagem and tricks.
Eventually, there is no more issue in this context.

For example, informant-16 was of the view that; It is makharij and jaiz hiyal.
When we want to implement the things at the macro level ultimately, the level of
compromise increases automatically, due to conversion of the transaction from
individual to public level (domestic, national, and international levels). Such as in the
era of the Ottoman Empire Murabahah practice was used at daily rates rather than

Musharakah and Muadarabah financing.
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The third dimension under the theme of Hiyal and Makharij (HM) was holding
a Subjective Nature as vary Case. It was revealed that due to the subjective nature of
hiyal and makharij, it might vary on case to case basis. However, it can be tested on a
case basis and it is difficult to make a one-line statement that these are valid or void
concerning modern financial transactions.
For example, informant-02 was of the view that; It is very subjective. It is varying from
a case to case basis.

Now in the coming lines the part two of section # five named ‘Shari‘ah statﬁs
of contemporary sovereign ijarah sukiik as per the higher objective of Islamic law of

contract’ would be elaborated.

6.12 Shari‘ah Status of Contemporary Sovereign ljarah Sukiik as per the Higher
Objectives of Islamic Law of Contract

Usmani (2007) elaborated while discussing the higher objectives of Islamic law
“To this point, this entire study has been conducted from the perspective of Islamic
Jjunisprudence. However, if we consider the matter from the perspective of the higher
purposes of Islamic law or the objectives of Islamic economics, then Sukiik in which are
to be found nearly all of the characteristics of conventional bonds are inimical in every
way to these higher purposes and objectives. The noble objective for which Riba was
prohibited is the equitable distribution among partners of revenues from commercial
and industrial enterprises. The mechanisms used in Sukiik today, however, strike at the
foundations of these objectives and render the Sukiik the same as conventional bonds in
terms of their economic results”.

(Elgari, 2011) declared that in case the relationship between the issuer and

Sukiik-holder is that of the lessor (Sukizk -holder) and lessee (issuer), the issue is easy.
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Shari‘ah Advisofy Boards have endorsed the permissibility of the promise of purchase;
i.e., the lessee promises to purchase the leased asset. It cannot be said that the Sukik has
by that become like a conventional bond because that is debt certificate; as for this
bond, it is the ownership of a leased asset. [slamic banking has been accused of having
an orientation that is “conventional banking with an Islamic face”, meaning that
whatever products it offers resemble conventional products; they have merely
restructured the contractual relationships between the parties so that they comply widh
Shari‘ah requirements on a purely formal level. It is a stinging and painful accusatiox;,
but the description is, to a certain extent, not too far from the truth. |

Laldin (2012) declared that “Thus there was a call for a re-examination of Sukﬂ;k
structure particularly after the chairman of the AAOIFI, s Shari‘ah board. Default 1h
several sukiik in 2009 also triggered the need to re-examine the sukik structures and the
industry as a whole. Some unsettled Shari‘ah and legal issues in within Sukiik have
been raised that need to be examined further and also to be acknowledged by parties in
different jurisdictions who are already involved with sukik or intend to associate with
them in the future”.

Soualhi (2015) elaborated that, “Islamic finance prohibits usury, gambling,
uncertainty, and trading in unlawful goods. It also establishes a financial system that
enhances justice and welfare for all stakeholders at macro and micro levels. This value
proposition hinges upon many requirements, especially the observance of Magasid al-
Shari*ah that permeates the very essence of Islamic finance.”

It is an ongoing debated and contested issue that the products of the Islamic

financial sector are aligned with the higher objective of Shari‘ah or not? There are
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numerous studies have been conducted with different aspects by using several
methodologies to analyze the Shari'ah authenticity of Islamic Financial products in
general and particularly for sukik structures. Shaykh Aba Ghuddah coated the general
magqdsid of contracts as being, “justice for exchange contracts, intactness for options
(khiyarat), fairness and integration for partnership contracts (musharakah), benevolende
(thsan) for donation contracts, and security for surety instruments” (Soualhi, 2015).

Regardless of the importance of these objectives, they seem to be drawn from a
figh perspective. Among the strong critics posed by Shaykh Taqi Usmani in the conte?(t
of Islamic law and jurisprudence stated that most sukitk held “nearly all of the
characteristics of conventional bonds” and were therefore “inimical in every way to tHe
higher purposes and objectives” of Islamic economics (Usmani, 2008, p. 13).

Munzar kahf descnibed the principles of a SharT 'ah contract, namely satisfaction,
equitable rights, ethical dimension, and transacting in real business activities (kahf,
2011). However, these principles themselves are interrelated with the objectives of
Shari‘ah contracts; an interrelation that may blur the difference between principles and
objectives (magdsid). Samt al-Suwaylim would consider 7nah and organized tawarruq
as tricks to circumvent the prohibition of ribd, despite the validity of the combined
contract when applied separately (Suwaylim, 2009). This is an approach that Nazih
Hammad does not subscribe to as long as the asset in tawarrug does not return to the
original seller (Nazih, 2007).

The Accounting and Auditing Organisation for Islamic financial organization

(AAOIFI) has authenticated al-ijarah al-muntahiyah bi-al-tamlik (Islamic hire-
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purchase) based on the binding promise (wa ‘d), which Sheikh Ibn Biyyah considers
against Maqasid al-Shari ‘ah (Soualhi, 2015).

(Mansoori, 2011) declared that the products of bai” al- ‘inah, tawarrug, commodity
murabahah and sale and lease back sukitk frustrating the spirit and purpose of law and
higher objective of Shari ah.

AAOIFI has also endorsed murabahah to the purchase ordered while Sheikih
Mustafa al-Zarqa considers the agency agreement between the Islamic bank and tlie
customer to procure the asset from the supplier a mere formalism (siriyyah) that
renders the contract close to conventional financing (al-Zarqa, 2012).

Soualhi (2015) specified in his worthy research work ‘application of SharT'aih
contracts concerning maqdasid perspective’ that it is clear there are different opinions on
what exactly is a magasid-based contract. Furthermore, the magqasid itself has been
debated in such a way that it has created more confusion in the marketplace.

6.12.1 Magqasid al-Shari*ah vis-a-vis Islamic Finance

In the light of the above-cited studies, it might be stated that “The idea or doctrine
of magqasid or higher objectives of Islamic law have captured the attention of increasing
numbers of modern Muslim scholars for solving contemporary issues. This idea
provides a guide and framework for the Process of ijtihad to solve issues conforming to
the human interest while complying with the will of the Lawmaker.”

Ibn Ashur defined magqasid as "the deeper meanings and inner aspects of wisdom
(hikmah) considered acts of wisdom (hikmah) considered by the Lawgiver in all or most
of the areas of legislation.” He also explained the importance of the knowledge of

magqasid al-Shari‘ah for mujtahids not only in understanding and interpreting the texts
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Shari‘ah, but also to find solutions to the new problems facing Muslims and on which
those texts are silent (ISRA, 2011, IFS, p.166).

6.12.2 Definition of Magdsid al-Shari'ah

Magqasid means intention, objective, purpose, aim and ends. Magqdsid al-
Shari‘ah, therefore, can be translated as objectives of the Shari‘ah. Maqasid al-Shari'ah
refers to the goals and objectives of Islam as a system of life that constitutes standards,
criteria, values and divine revelation (way) to be applied in practical life to solve human
problems and guide the direction of human life. More narrowly framed, magqasid ai-
Shari ‘ah refers to the underlying purposes upon which Shari‘ah is established.

In the financial sphere, magasid al-Shari'ah is considered the grand framewor&k
that provides guidelines and directions for ensuring the realization of maslahah
(benefit) and the prevention of mafsadah (harm) in all financial contracts. However,
these objectives remain theoretical until they are brought into the dominion of reality
through the application.

To quote [bn Ashur (2001: 273):
“From a comprehensive thematic analysis of textual sources of the Shari'ah
about the objectives in tashri’, as well as from the general rules and specific
proofs, it is clear for us that the all-purpose goal of the Shari'ah is to preserve
the social order (hifz nizam al-ummah) and ensure its healthy progress by
promoting the well-being and righteousness (salah) of that which prevails in it,
namely the human species. The wellbeing and virtue of human beings consist of
the soundness of their intellect ("aql); their deeds (amal) as well as the goodness

of the things of the world where they live that are put at their disposal”.
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6.12.3 Categories of Maqasid al-Shari'ah
Muslim scholars divided Magasid al-Shari'ah based on many considerations.

What concerns us concerning the sukik market particularly sovereign and quasi-
sovereign ijarah sukuk issuance is their division of maqdsid based on their application.
Accordingly, they divided them into three main categories: (i) daririyyat (essentials),
(i1) hajiyyat (complementary), and (iii) tahsiniyyat (embellishments).

First: Dariiriyyat (Necessities or Essentials)

They are defined as interests of lives that people essentially depend upon,
comprising of the five aforementioned objectives of Shari'ah: religion (di), life (nafs),
intellect (‘aql), posterity (nasal), and wealth (mal). These are essentials serving as basés
for the establishment of welfare in this world and the hereafter. If they are ignored, thein
coherence and order cannot be established and fasad (chaos and disorder) will prevail in
this world, along with obvious loss in the hereafter.

Some scholars argue that though the five dariiriyyat are essential for human
welfare, necessities are not confined to this five magasid. Hence, they propose
additional daririyydt such as equality, freedom, and the protection of the environment.
Second: Hajiyyat (Need or Complementary)

These are interests that supplement the essential interests, and whose neglect
leads to her but not to a total disruption of the normal order of life. In other words, these
interests other than the five essentials, are needed to alleviate hardship or facilitate life,
so that life may be from distress and predicament. An example 1s seen in the sphere of
economic transactions Shari ah validated certain contracts such as salam sale and that of
lease and hire (bira of the people's need for them, notwithstanding a certain anomaly
attendant in both.
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Third: Tahsiniyyat (Embellishments)

The embellishments and accompaniments refer to interests whose realization
leads to refinement and perfection in the customs and conduct of people at all levels of
achievement. For example, Shari‘ah encourages charity to those in need beyond the
level of the obligatory zakah. In customary matters and relations among people,
Shari‘ah encourages gentleness, pleasant speech, manner, and fair dealing. Oth}:r
examples include permission to use beautiful, comfortable things to eat delicious foojﬂ;
wear fine clothing, and so on.

On the relationship between dardriyyat, hdjiyyat and tahsiniyyat, al-Shatibi and
other scholars stressed the following:

e Dahariyyat are fundamental to hajiyvat and tahsiniyvat.

o Deficiency in dariiriyyat brings deficiency to hajiyyat and tahsiniyyat in an

immutable manner.

e Deficiency in hdjiyyat and tahsiniyvét does not necessarily affect daririyyat.

* An absolute deficiency in hdjiyyat and tahsiniyyat may bring deficiency to some

extent in darariyyat.

o To keep up hajiyvat and tahsiniyyat for the proper maintenance of daririyyat is

desirable.

However, the demarcation made by the scholars between the three categories
remains interrelated. There is much overlapping and integration between them. Hence,
to treat any of the objectives as discrete would be rather naive. The categorization of
these magqasid serves as the main framework governing human lives in this world to

achieve ultimate happiness in the hereafter (ISRA, 2015, p. 79, 80).
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The above-mentioned theoretical aspects of maqasid al- Shari‘ah is regarded as
the foundation for any application of magdsid in daily life including Islamic finance
particularly in sovereign and quasi-sovereign sukik issuance. As a Shari‘ah-oriented
sukitk structures, the sovereign and quasi-sovereign ijarah sukik structures are
vigorously expected to be guided by the objectives of Shari‘ah. There are at least two
reasons for establishing the right objectives for it. First, the objectives will be used by
the management or policymakers of the Islamic capital market particularly sovereign
and quasi-sovereign entities in formulating corporate objectives and policies. Secondly,
these objectives serve as an indicator of whether the particular entity (sovereign and
quasi-sovereign) is upholding true Islamic principles.

In this regard, the examination of the fifth magasid (objective), namely the ‘hifz
al- mal (preservation of wealth) is worth discussing.

6.12.4 Preservation of Wealth (Hifz al- mal)

It 1s a fact among Islamic scholars that the preservation of wealth is one of the
fundamental and universal principles of Shari'ah, falling under the daririyyat category.
Naturally, Shari‘ah whose aim is to preserve and promote human social order would
also have high regard for wealth. Many Qur’anic verses and Sunnah texts are
evidencing that property and wealth have an important status and position in Islam.
Shari‘ah introduces many rulings aimed at realizing the preservation of wealth in both
material and socio-psychological dimensions which elaborates the dimensions of
magqasid al-Shari‘ah in Islamic finance are as follows:

1. Preservation of wealth through the protection of ownership.

2. Preservation of wealth from damage.
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3. Preservation of wealth through its circulation.

4. Preservation of wealth through its value protection.

In the context of the Islamic capital market particularly sukiik market, various products
offered to investors are in line with the magdsid al- Shari'ah. For example the issuance
of ijarah sukiik (sovereign or quasi-sovereign) to finance government projects such as
the construction of highways and airports etc. servers these five dimensions. This 115
because the owmership of the sukak holders is protected, the contribution to tlie
countries’ development is obvious, the amount contributed is saved from being spoiled
or damaged, the project guarantees a real circulation of wealth through the maximum
number of the participants and the project contributes to the real economy that protecis
the value of the wealth (ISRA, 2015, p. 82).

In the following section, this contentious issue would be elaborated concerning
sovereign and quasi-sovereign ijdrah sukitk structures as presented by the respondents.
Theme-17: Higher Objective of Islamic Economics
Figure 28: NVive Project map of the parent node of the theme “Higher Objective of

Islamic Economics” (HOIE} and relevant child nodes
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The first dimension under the theme of Higher Objective of Islamic Economics
(HOIE) was Maqasid are varies as per Context and Circumstances (MV-CC). It was
revealed that the higher objective of Shari'ah are changed according to the context and
circumstances. Therefore, this device should be tested by carrying the diverse nature of
Magqasid.

For example, informant-02 was of the view that; It also looked in the context of
the level of priority, as hdjiyyat, daririyyat, and tahsiniyyat. |

For example, informant-08 was of the view that;magqasid al-Shari ‘ah is changed
according to the context and circumstances, so, if people practicing the participatory
modes in the market then someone who wants to introduce the ijarah munthia bit-
tamlik type of contract, and then it may call as hila. While, the whole market practices:
the interest-based instruments very openly then trying to introduce this type of
instrument is called Makharij, as now we don’t have any other option.

The second dimension under the theme of Higher Objective of Islamic
Economics (HOIE) was Maqasid always Comply with General Rules of Shari ‘ah. It was
revealed that as the higher objectives of Shari‘ah are derived in the light of Shari‘ah
principles and commands. Consequently, it is not against the rules of Shari‘ah and these
are always Comply with general rules of Shari‘ah.

For example, informant-25 was of the view that; Magqasid are derived from

Shari‘ah and not against the rules of Shari ‘ah.
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Chapter Seven: Discussion and Recommendations

7.1 Discussion

This study tried to determine the Shari‘ah evaluation of contemporary sovereign and
quasi-sovereign ijarah sukik structures in Pakistani, Bahraini, and Malaysian
jurisdictions.

This chapter discusses the major findings of this research study by providiﬁg
necessary literature support however, the limited availability of the previous literature
on the studied relationships restricts the way for in-depth literature-related discussion.

By merging the nine research questions into five research areas in various sub-
questions (via appropriate heads and sub-heads) to develop a comprehensive survey of
contemporary sovereign and quasi-sovereign ijarah sukiik is mentioned below.

Now in the upcoming lines, the findings of the present research work would be
discussed one by one as follows;

7.1.1 Research Area # 1

This research area is consist of three sub-sections as follows; (i) beneficial and legal
ownership, (i) issues related to SPV regarding asset-based and asset-backed sukiik,
asset disposal right, asset due diligence and management of the sukik asset, etc. (iii)
restrictions and undertakings such as purchase undertaking and purchase of ijgrah sukitk
on its face value at the time of redemption.

In the light of the above lengthy discussion of sub-section # (i) of section one, in
the previous chapter, one may conclude that retaining the legal title (in the context of
beneficial ownership) in sovereign and quasi-sovereign ijarah sukik structures is a

need-based phenomenon, not a mandatory requirement as per the law of Shari‘ah. In
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another way, legal owhership is not the authentic representation for the actual
ownership in every case, because sometimes a person has a legal title of a subject but he
does not consider the actual owner and the same in vice versa scenarios, in the sight of
Shari‘ah. It should be clear that fatwa (Shari‘ah opinion) sometimes differentiates the
actual and legal ownership.

Furthermore, AAOIFI’s Shari‘ah standard related to murabahah to purcha{se
order para (8/5/4) has also discussed as mentioned earlier, this object that if there lis
beneficial ownership and not legal ownership or legal ownership is not representing the
complete ownership attributes then there should be a counter deed which represents the
actual ownership for the Sukik holders (AAIOIF, 2010). As this deed is a legal
document, hence, it is enough to present sale consequences that are based on tﬂis
transaction. However, if there 1s no difference between legal and beneficial ownership
then there is no need for this type of counter deed.

Hence, it can be shortened that the concept of beneficial ownership (under
English law as well as the Shari‘ah resolutions by the OIC Islamic Figh Academy,
AAOIFI Shari‘ah Standards, the SAC of BNM) is not against the Shari‘ah ruling and it
is clear that the sale of assets where only the beneficial ownership is transferred (with
related risk and reward) is recognized under Shari‘ah as cited in the various studies such
as (ISRA, 2015, p. 166; Adawiah et al., 2015; Ghani et.al., 2017; Ghani et al., 2021).

Furthermore, as per the Fghi status of ownership in the context of ownership
rights (huriat al-tasarruf), it might be identified that the concept of restricted or
qualified ownership is practically acceptable as per Urf in the presence of restrictions by

the provincial or federal level regulatory institutions, even though by the individuals
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from cofnmon public. No one said that this is unlawful and unjustified and against the
rights of ownership. Likewise, it demonstrates that the meaning of huriat al-tasarruf is
not absolute while it might be restricted in certain scenarios as per the need of urf
(prevailing custom) and maslahah (public interest), etc. Therefore, in the light of
restricted or qualified ownership, it might be concluded that the concept of beneficial
ownership is not against the essence and spirit of ownership as per Shar ah rulings.

In other words, to keep the sold item in books as per accounting standard is jukst
an accounting, administrative, or recommended matter and not a mandatory condition
by Shari‘ah. No doubt, true reflection of any financial transaction into books of
accounts is necessary by conventional accounting standards but it should be clariﬁ#ld
that due to this type of discrepancies or misrepresentation the effects of a true sa}le
cannot be nullified.

However, it is recommended that there should be coherence between accountir;g
standards and Shari‘ah principles but it does not mean that once a sale has been
executed through a counter or sale deed, it might be nullified due to any discrepancy in
accounting treatment. Furthermore, the sukitk assets are disclosed as the off-balance
sheet items and details are described in the foot notes, etc. eventually, the originator
cannot use this asset to take further financing (borrowing) facility.

Last but not least that the respondent’s views from Pakistani, Bahraini, and
Malaysian regions and clauses of the related sovereign and quasi-sovereign ijarah sukiik

prospectuses also clarified that the concept of beneficial ownership (with the transfer of

related risks and rewards) is acceptable as per the Shari‘ah rulings.

253



Now the sub-section # (ii) of section one would be summarized by discussing the
status of SPV concerning asset-based and asset-backed sukiik, asset recourse and
disposal rights and asset due diligence, etc. This section is further divided into three
sub-parts as follows; a) Status of SPV, b) Issues related to asset-based and asset-backed
sukiik, c) Issues related to recourse right and asset due diligence, etc.

(a) Status of SPV

As for the matter of SPV, it might be scrutinized by considering two aspects i.e.
(1) SPV as an essential and indispensable part of its parent company and obligor or
(11) SPV as an independent separate legal entity from its parent and obligor.

Firstly, the matter of ‘SPV as an essential and indispensable part of its oblig(#r
or parent company’ would be elaborated. The presence and backing of ‘parerilt
company, in the case of a group of companies and ‘government of Pakistan’ in the ca.{e
of Pakistan International or Domestic Sukiik Company (PISCL/PDSCL) is just as
symbolic ownership that legally does not affect rights and liabilities of child entity such
as every child company has its rights and obligations irrespective of parent compan‘y
even though the financial statements also segregate the child company from the parent
entity. Likewise, the creation of such types of SPVs has the immense edge of
bankruptcy remoteness which saves to shaking the financial side of the parent company
and obligor. Although, in totality, it would be given a joint symbolic name in the case of
‘group of companies’ but on an arm and distance basis, every child entity and
government-owned institutions perform its functions in its capacity.

Secondly, the point of “SPV as an independent separate legal entity from its

parent and obligor” would be deliberated. Indeed, as per law a company has a legal
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personality and may thus sue and be sued, may make contracts, may hold property in its
name and has the legal status of a natural person in all its transactions entered into in the
capacity of a juridical person. Similarly, in the case of sovereign sukizk issuance, a
special purpose company or vehicle (SPC or SPV) is created i.e. Pakistan International
Sukiik Company, as a public limited company (in its capacity as issuer and its capacity
as trustee). ‘
Additionally, as per the acceptance of a company and entity as a jurisdictionial
person’ by the contemporary Muslim jurists also might be led to recognize these typés
of SPVs and child entities as independent and separate entities from its parent and
obligor. Eventually, it can be stated that in the case of the group of companies, eve¢y
child entity has been segregated from the parent company by its rights and liabilities ds
mentioned earlier, in the same way, the ‘SPV’ in sovereign sukitk issuances such ;;s
Pakistan International or Domestic Sukik Company Ltd (PISCL or PDSCL) is being
segregated and isolated for its rights and liabilities particularly in quasi-sovereign sukiik
issuance towards Government of Pakistan such as each ministry of any govemmeILt
considered as a separate legal entity and standing apart from other ministries.
Furthermore, this matter might be clarified with the help of other relevant
examples.
(i) State Bank of Pakistan (SBP) performs various functions in its independent capacity
on different occasions irrespective of the part of the government of Pakistan i.e. in the
case of public borrowing plays its various roles as a paying agent and custodian etc.

(ii) Bank of Punjab (‘BoP’ which is a financial institution of the Pakistani government)

sometimes arranges the funds for the Punjab government in its individual and self-
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governing banking capacity regardless of the part of the government of Punjab and
Pakistan.

Also, it should be noted that in the past the concept of waqf (endowment fund)
and bait al-mal (house of money) (which is the base of this phenomenon as mentioned
by the Shaykh Taqi Usmani and other prominent scholars) were also used to perform
their various functions in the same time as an independent and autonomous body under
the Muslim estate. Particularly, in the case of bait al-mal being public property, all the
citizens of an Islamic state have some beneficial right over the bait al-mal, yet, nobody
can claim to be its owner. Still, the Baitul-mal has some rights and obligations. Imam

Al-Sarakhsi, the well-known HanafT jurist mentioned;

Uﬂ,& S gl 4.:19} ey JW o

The Baitul-mal has some rights and obligations which may be undetermined
(Al-Sarakhsi, 33/14).
At another place the same author narrates;

In case the government of an Islamic state runs short of money ( having no
amount left in kharaj department of the bait al-mal) in order to make salary payment to
his soldiers, it may take money from the sadaqah (zakat) department and may clear the
salary payments. But in this case, this whole amount would be considered as debt on
kharaj department, which needed to be paid later on (Al-Sarakhsi, 1992, p. 33/14).

Furthermore, Usmani (2005) stated in this regard by summarizing the discussion
as follows:

“It follows from this that not only the bait al-mal but also the different

departments therein can borrow and advance loans to each other. The liability
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of these loans does not lie on the head of state, but the concerned department of

Baitul-mal. It means that each department of bait al-mal is a separate entity and

in that capacity, it can advance and borrow money, maybe treat a debtor or a

creditor, and thus can sue and be sued in the same manner as a juridical person

does. It means that the Fuqaha of Islam have accepted the concept of juridical
person in respect of bait al-mal.”

In the light of the above clarification particularly with the instance of bait a}l-
mal, as mentioned above that each department of bait al-mal is a separate entity, and in
that capacity, it can advance and borrow money, maybe treated a debtor or a creditor,
etc. as a juridical person. In the same manner, it might be revealed that SPV has its oﬁn
identity and distinctiveness as an independent legal entity from its obligor and parent. :

Likewise, ISRA (2015, p. 166) stated in this context that when an SPV that héi.s
acquired beneficial ownership over the asset later issues would represent real ownership
of the asset, albeit being described as beneficial interest holders of the sukik will be
construed under Shari‘ah as owners of the asset, although it is held on trust by the seller
who acts as a bare trustee.

Based on this arrangement, it can be stated that the sukik holders have complete
ownership (milk tamm) over the asset though they are the registered owners as far as
the legal title is concerned, provided that there are no substantial restrictions put on the
liberty of the sukiik holders to deal with the asset. If the sukitk documents contain such
substantial restrictions, the sukitk holders would still have ownership over the asset

albeit incomplete (milk nagqis).
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Despite all the above, it should be noted and clarified that such type of special
entity is created to meet the need of a specific sector in this dynamic global financial
sector such as in the case of sovereign sukitk issuance a government uses it for
budgetary purposes. Ultimately, they need to establish such types of SPVs (legal
entities) to overcome the governing as well as technical limitations.

However, the matter of SPV by performing various activities in differept
capacities from both originator and sukizk holders side might be summarized in this w:;ay
that, unlike the natural person, a legal and jurisdictional person can also perform various
activities in its diverse individual capacities. Furthermore, the governing default
mechanism and nature of SPV also ensures the interest of both parties as the van'o{ls
concerning contractual and legal documentary bindings are discussed and elaborat#d
these types of matters in detail such as the related clauses of the offering circulLr
regarding ‘Declaration of trust’ (SPV) clearly stated this object. Hence, it can be
concluded that there is no Shari‘ah concern in this regard.

(b) Asset-Based and Asset-Backed Sukiik
As for as the matter of asset-based and asset-backed sukiik is concemned it might be
summarized as follows;

Like conventionally known asset-backed securities (ABS), Asset-backed sukiik are
Islamic securities complying with Shari'ah guidelines and have their legal format and
definition. For an asset-backed sukiik, it is held ‘true sale of an asset between an
originator and an SPV where the legal ownership will be transferred the SPV’. This is a
noteworthy point that “true sale” in an ABS perspective represents: “securitization

transaction that entails a legal isolation of the asset from the originator to the SPV to
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achieve bankruptcy remoteness and full asset- backing and step-in rights; with
potentially no recourse by the ABS holders to the originator, after the true sale or
securitization transaction”.

While making the comparison between asset-based sukizk with asset-backed-sukiik,
it is narrated that the actual underlying asset remains there on the balance sheet of the
originator both before and after the issuance of the sukik structure. Moreover, the sukitk
holder only avails the partial beneficial ownership to the sukitk whereas, the original
title and legal ownership remain with the originator in asset-based sukiik.

From the legal point of view, it may also be said that within an asset-based sukitk
no “true sale “happens because the underlying asset always remains legally attached dio
the originator of the sukiik structure. Due to this, sukiik holder’s avail only limitdjd
ownership of the sukik structure. For instance, he does not have the authority to sell the
respective asset to any third party. Also, there is always the recourse to the originator
(Hidayat: 2013, p. 26).

On the contrary, within an asset-based sukiik, for instance, sukiik al ijarah, there is
ordinarily a sale and leaseback arrangement between the originator and the issuer.
Hereby, the owner of an asset is referred to as the originator whereas Special Purpose
Vehicle SPV is usually the issuer. Later on, SPV acts on the behalf of the investor.
Within this type of sukiik structure, the owner of the asset normally allows only partial
beneficial ownership or an equal amount of benefit in the assets to SPV.

The originator remains the one who holds the actual title to the sukik. It is also the
originator who may present a bare trust or may even be a bare trustee. It may be to

announce that the legal title of the asset is kept in trust, both for the benefit of the sukik
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holder or trustee. Moreover, at the happening of default of fnaturity, this sukiik is
supposed to be held back by the originator or the issuer. They undertake to purchase the
asset back upon happening of these two events.

Moreover, technically speaking, the rights of sukitk holders become limited in case
of default. For instance, the trustee of the sukizk holders are bound to sell the asset to the
lessee which leaves the sukitk holder with a position of an unsecured creditor for the
given sale price. They have remained raised concerns regarding the scrutiny of the
matter that, whether or not, there exists a real sale between the SPV and the originator.
There are a few points to make it elicit that there occurs no true sale between the
originator and the SPV. For instance, the legal title being absent, the ever-existing
purchase undertaking, and compulsion for selling.

But still, as far as, old narrations regarding the beneficial ownership under English |
and Shari’ah law are concerned, it seems arguable that the above notion is not true. We
can say that there occurs a true sale between the originator and the SPV, However, only
one part of the beneficial ownership is availed by the buyer. And the legal title and part
of ownership rights remain with the seller. As explained previously, the beneficial
owner retains the legal title to the sukitk structure. Therefore, they may become the true
partial owner of this set.

In ijarah sukik, the present undertaking is an independent undertaking that is one-
sided and is not legally linked to the prior sale originator and SPV. So the undertaking
does not remain an issue of concern within an ijarahh sukik view. The lessee (also

known as originator) depending on his will has the authority to make a unilateral
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undertaking independently to get back the asset'from the owner at a certain date in the
future. This arrangement is similar ijarah muntahiyah bi al-tamlik.

Although, as reported, (in GoP ijarah sukiik prospectuses) is believed to have an
ownership right on the underlying asset. Thus, the position and rights of the owner are
determined by the terms and conditions settled at the time of issuance. For instance,
within this type of sukiik arrangement, the sukizk holder does not enjoy the authority to
sell out sukik asset to a third party (in case of default of obligor). Normally, they have
only the right to tell the trustee to request a meeting for sukiik holders. There, they may
exercise their nghts of notice issuance to the obligor as per its undertaking to purchase
assets at maturity or default date. Here, we can see that the enjoyment of the ownershfp
right by the sukiik holders is restricted by specific terms on the right to the disposal ¢f
the asset that has been agreed upon by both parties. |

Consequently, it is legally believed that asset-based sukak holder does not
possess any true recourse to the assets. The only recourse that they possess is the
recourse to the originator (Elmaki and Ryan, 2010). The above discussion presents thk:
crux of the arguments among Shari’ah scholars who thereafter questioned the usage of
beneficial ownership in such sukiik arrangements. The basic conflict arises from the
point that in some sukiik arrangements, the sukik carrier does not possess any outright
right to sell out the held asset, for instance, at happening of a default scenario. This is
what actually against the very base principle that is; the sukizk carrier must be presented
with freedom to deal with the respective sukik instrument.

Now, this may start a debate on the existence of full or partial ownership in the

sukitk arrangement. This triggers a debate on whether or not full ownership is the sukik
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holders. If full ownership is not fransferred, the relationship between the sukik holders
and originator-obligor may be constructed as merely that of lender-borrower and this
can lead to serious Shari‘ah issue. As a result, it is believed that such kind limitations
regarding rights to dispose of an asset hinder the freedom of the sukizk holder to enjoy
the instrument completely.

Adawiah et al, (2015) concluded in this regard that, although beneficial
ownership originally is as good as complete ownership (milk tdimm) but in asset-based
sukiik, the beneficial ownership is incomplete ownership (milk nagis) or restricted
ownership or qualified ownership for financial structuring reasons, which include the
contractual restriction on sukitk holders (being the beneficial owner) from disposing of
the asset during the sukiik tenure and upon the occurrence of an event of default. |

Hence, based on the above discussion, it might be concluded that the owner as
per sales and purchase contract that exits between the sukiik holder and the obligor is
still there. Nonetheless, this ownership is actually (milk naqis). It is because such
ownership is not governed by strict legal laws but rather it is mutually decided between
the sukiik holder and the originators as per their contractual terms and conditions.

(C) Recourse Right and Asset Due Diligence etc.

As for as the matter of recourse right and asset due diligence etc. in asset-based and
asset-backed sukizk, it can be concluded that recourse to the sukizk asset is not
necessarily influenced by the issue of sukizk holders' ownership of the legal title of the
sukik as rather, the determining factor is whether or not there is any restriction on the

sukitk holders' enjoyment of their beneficial ownership right in the sukitk asset.

262



(4

In asset-backed sukitk, there is no or very minimal restriction, so they can have
full recourse to the sukitk asset. In asset-based sukiik, there are substantial restrictions in
terms of the sukiik holders' right to disposal and management of the sukitk asset due to
the existence of a purchase undertaking and/or other restrictions. Instead, they have to
exercise the purchase undertaking given by the obligor at the time of the sukik issuance,
i.e., they will have to sell the sukizk asset to the obligor at the exercise price agreed
between them (ISRA, 2015; Adawiah et al., 2015).

However, by considering the matter of asset due diligence, it can be stated that

although accounting treatment is something not related very strongly to the real
transaction and the sukiik parties (buyer and seller) are agreed upon to those condition#,
so, as per Shari‘ah rulings, there is no issue. But the fact is that now accounting has
become a very integrated part of the firms. Hence ideally it should be avoided and not
be mentioned on the balance sheet of the obligor and all relevant and important
information must be disclosed clearly. As Reuters, (2009) coted the statement of Yusuf
Talala DeLorenzo to Nakheel sukak default that “If there are lessons to be learned
here, it is that due diligence is all-important. Compliance to sharia in its structuring
does not ensure the success of a sukuk or any product or business”.
Now in the following lines, the sub-section # (iii) of section one would be elaborated
concentrating on the application of wa'd (undertakings such as purchase undertaking
and purchase of ijarah sukik on its face value at the time of redemption) in sovereign
and quasi-sovereign ijarah sukiik issuance.

Based on the thorough discussion about the wad, wadain, and muwaadah in the

previous chapter, it can be concluded that as for as the matter of wa'd (Unilateral
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Promise) or wa ‘dan (two unilateral promises-non bindings), all contemporary scholars
from the Pakistani, Bahraini and Malaysian regions are agreed towards its permissibility
while the matter of muwa'adah (bilateral promise) has the difference of opinion among
the scholars. The Bahraini scholars considered it as a contract and did not allow it while
the Pakistani and Malaysian scholars are allowed it and considered it one step below
from the contract by explaining that muwa'adah has not the same legal effects same as
the contract consequences.

As per the author's view that muwa'adah should be allowed in special

circumstances as its consequences do have not a complete resemblance with the effects
of a contract. As Usmani ( 2015, p. 96) permitted bilateral promises in special cases ps
per the need (hdjar) of the public especially in international trade and supphy
agreements. He further explained the difference between the consequence of bilateral
promise and sale on a future date as follows;
The contract is not completed and finalized in the case of bilateral promise; (i) as here
the subject matter (maqud aliyah) is not transferred to the other party, and (ii)
ownership is not yet transferred to him, and (iii) price (thman) of subject matter (magod
aliyah) 1s not considered debt (dayn) on him, and (iv) commands (ahkam) related to
debt (dayn) concerning zakat are not applied to him, and (v) commands related to
inheritance (mirath) in case of his death are also not related to him. Furthermore, if
anyone from both parties is not able to fulfill this promise on the due date by providing
genuine reason he cannot be bound to accomplish the contract or give plenty.

On the other side, in the case of sale on a future date, if anyone is not able to

fulfill the contract on the due date, he would be bound to finalize the contract and
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cannot be given any favor except the right to return the commodity (igalah) by mutual
consent of both parties. While in the case of bilateral binding promise the court has only
the right to charge plenty to him based on the actual loss but still he cannot be forced to
complete the contract.

The above basis provides a clearer difference between the consequences of a
contract (which has to immediately transfer the subject matter from one party to another
party) and a bilateral promise either binding or non-binding (Usmani, 2015, p. 97. 98).

In the light of the above discussion, one may conclude that as per original rules
mawa adah has a different consequence to a sale contract. it is difficult to consider it as
a contract. However, based on maslahah, in some special cases, it might be considerdd
as a contract. |

As for the matter of sale of sovereign and quasi-sovereign ijarah sukik at tﬁe
time of maturity or in the event of default on their face value, it might be concluded in
the way that to give a purchase undertaking regarding buying of underlying ijarah sukik
asset on its face value at the time of maturity or on the event of default permissible as
per the Shari‘ah rulings because both (sukik holders and originator) are trying to
mitigate their risk on the future date. So, they negotiate the price in the beginning. Both
are strangers (al-ajnabi) to each other. It is not just like partners as in the case of
musharakah and mugarabah. Such as AAOIFI (2008) resolution described that “it is
permissible for a lessee in a sukitk al-ijarah to undertake to purchase the leased assets
when the sukik are extinguished for its nominal value, provided he (lessee) is not also a

partner, mudarib, or investment agent”.
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Now the research area # two third party guarantee in quasi-sovereign ijarah
sukiik structures and the Shari‘ah status of charging a fee on it would be explained as
follows;

7.1.2 Research Area # 2
This research area describes the concept of guarantee, and third party guarantee in
quasi-sovereign ijdrah sukik structures and the Shari'ah status of charging a fee on it.

Based on the above discussion in the previous chapter one might be concluded it
by following several deductions;

First: in the context of quasi-sovereign Jjarah Sukik structures there is no issue
to take this type of guarantee from any third party (originator/govt or its any
independent institution) as here the guarantee is just related to the timely payment ok
rentals and it is one of the important responsibilities of the lessee to pay the rentals OIL
its due dates. In other words, in the case of sovereign-sukiik al ijarah, there is no issue
because here the guarantee is just for the payment of dayn (debt). After all, as per
Shari‘ah, a guarantee can be exercised (for the payment of the debt) from madyoon (the
debtor) himself, his related party, or any third independent party. This means there is a
difference between the guarantee of dayn and capital. Hence there is no issue as per
Shari‘ah rulings in this regard.

Second: In the case of quasi-sovereign ijdrah sukitk structures to take guarantee
from sovereigns or any institution of the government is also valid by considering it as
an independent, separate legal entity.

Third: In the context of wjrah on kafalah (fee on guarantee) the said condition is

considered valid based on maslahah and society's needs such as traveling abroad to
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study or make a living etc. matters, as it is permissible to charge a fee on utilizing
someone's reputation and also on performing incantation using Qur’dnic verse.
However, it should not be exploited or overstated by requiring consideration, taking into
account that the origin of the legality of the guarantee, which is tabarru‘ (the act of
benevolence) such as mentioned by Wahba Zohayli (Zohayli, 1989, p. 161).

It means the actual expense based on amaliyyat (working activities) can be
excluded and charged. But it does not mean that the status of zaman has been changed,
and muawwaz of zaman (consideration against the guarantee) is allowed because here
the position of promise and wa ‘d not be changed into Muawwaz but it remains as a non-
commutative (tabarru). The same case is in the distribution of loan amount to tfle
needy people, an entity can exclude its real expense but it cannot be linked to the loan
disbursed amount despite the fact this would be a hilah for receiving interest on the
name of service charge. Therefore, when we cannot charge the amount on a loan, how
we can charge a fee on a promise to give a loan?

In another way, due to the presence of interest as taba’n, not asla’an (the
element is found in the sub-section, not in the key contract) ultimately, it would be
considered as a valid transaction.

Now the research area # three’ named ‘application of combination of contracts
and its Shari‘ah status in sovereign and quasi-sovereign ijarah sukiik’ would be

elaborated as follows.
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7.1.3 Research Area # 3
This research area explained the issue of combination of contracts and parallel

contracts.

As hybrid instruments can be structured through the combination of contracts.
Hence, a hybrid contract mixes the elements of a few contracts or various instruments to
design a specific Shari‘ah compliant structure to serve a specific purpose in the Islamic
capital market (ICM). Usually, a hybrid structure combining various Shari‘ah contrac:ts
has been used to facilitate the issuance of sukik (ISRA, 2015, p. 153).

AAOIFI (2010) defines a combination of contracts as: “an agreement between
two or more parties to put together two or more contracts with different features and
legal consequences and viable transaction. In this case, all obligations and leg#l
consequences arising from the combined contracts are to be realized as a sing*e
obligation”. This case is expressed in the classical literature of terms safgatayn fi saquh
(the combination of two transactions in one) or bayatayn fi bayah (the combination of
two sales in one) (ISRA, 2017, p. 153). !

\

The scholars differed in their interpretation of these hadith which particularizdd
the term safqatayn fi safqah (the combination of two transactions in one) or bayatayn fi
bayah (a combination of two sales in one) and one such interpretation is that to
conclude a contract by stipulating another contract in it. It is adopted by the writer of
Hidayah and also preferred by Imam Ibn al Hammam in his book Fath al Qadir.
Furthermore, Imam Shafi said about the meaning of hadith bayatayn fi bayah (the
combination of two sales in one).

It means to conclude a contract that revolves between deferred payment with a

higher price and cash with a lower price, and the parties to the contract separated
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without certainty on which of the two bargains the contract was finalized. Based on this -
majority of classical jurists have the view that the condition of safgatayn fi safqah (the
combination of two transactions in one) is not allowed (Usmani, 2015, p. 506).

However, Imam Malik differentiated the various contracts in this regard.
Eventually, he divided the combination of contracts into two categories permissible
combination and non-permissible combination. For example, it is permissible by him to
combine the contract of Bai (sale) and ijarah (lease) in one contract and not allowed to
combine the Bai (sale) and Jua’alah (reward-based task). The reason is that ‘every two
contracts which are opposite and contradictory to each other by nature,” could not be
combined in one contract, and in the case of vise versa it would be permissible to
combine them in one contract. Ultimately, a combination of sale and ju ‘Glah is ni)t
allowed by him as ignorance (jahalah) is an essential part of ju ‘alah contract while tﬂie
bai‘ (sale) doesn't accept the jahalah. In contrast, the base of ijarah contract leads to tﬁe
elimination of jahalah (ignorance) and gharar (uncertainty). Hence, bai (sale) and
ijarah (lease) both are can both be combined in a contract (al-khurashi: 4; 7).

Based on this it might be identified that the ‘illah (underlying cause) of the
prohibition of combing of two contracts in one contract near to Imam Malik is ‘to
combine such two contracts which are opposite and contradictory to each other by
nature’ and otherwise it would be allowed. However, the majority of classical jurists
who did not allow such type of combination banned it due to inconsistency with the
mugqtad’a al- ‘aqd (the legal consequence of the contract), (Usmani, 2015, p. 506).

Furthermore, the effective reasons for the prohibition are the occurrence of riba

(interest) or the existence of gharar (excessive uncertainty or ignorance) which might
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be led to Niza’a (quarreling) between the contracting parties. Hencé, the rationale
behind the impermissibility of the combination of loan and exchange contracts such as a
sale contract is the existence of riba where the lender (who is also a seller) will factor
the interest of the loan in the sale price for the buyer (who is also a borrower ) to pay to
him.

This arrangement is deemed as hilah (legal trick) to impose interest on the
borrower and is strictly prohibited by Islamic law. Apart from a combination with a
loan contract, two contracts in one bargain are also prohibited due to the existence of
uncertainty and ignorance which may lead to injustice and will oppress the transacting
parties. For these reasons, Shari‘ah does not allow the combination of loan and sale
contracts and a combination of contracts in one bargain, especially when the schmlie
involves contracts of exchange of value (ISRA, 2017, p. 444; Usmani, 2015, p. 510). |

Furthermore, by considering another aspect that safqatayn fi safgah (the
combination of two transactions in one) is the type of shart al za’aid (supplementary
and additional condition) in a sale contract and such type of shurot (conditions) are
considered permissible according to Hanaff jurists based on ‘wrf (prevailing custom).
Hence, they allowed ‘sale of a shoe with the condition of putting lasses in it.” They said
although apparently, it should not be allowed due to giyas (general principles) as it is a
sale with the condition of ijarah. However, based on istihsa@n (juristic preference) it

would be considered permissible due to urf (customary practice).

Usmani (2015) concluded the above debate in this way that there is a lot of

business dealings has been done by the public in this contemporary era which is a

combination of several khidma 't (setvices) in a contract; some of them has to link ijarah
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contract while others are related to the sale contract.rFor example, travel agencies
related to Hajj and ‘Umrah provide several services only through a single contract i.e.
matters related to visa and passport, traveling either by air or by road, residence in
hotels and other places, eating schedule, and so on. All these contracts (sale and ijarah)
are interlinked and stipulated to each other.

Despite all of these, it is done regularly among the Muslim people because it is
not a cause of jahalah (ignorance) and gharar (uncertainty) which leads to Niza fa
(quarrel) between the parties. Hence, based on istihsan (juristic preference) it would be
considered permissible based on urf (customary practice) although apparently, it should
not be allowed due to giyds (general principles) as it is a stipulation of several _safaq*zt
(contracts) in one safgah (contract) (Usmani, 2015, vol, 1, p.513). |

It 1s noted that not all types of combinations of various transactions a%e
disallowed. Scholars understood the hadith of the combination of two transactions lin
one and its ruling of prohibition in a specific context. The criteria of the combination of
various transactions in one, which includes (i) imposition of the second transaction as?a
condition to the first transaction; (ii) prearrangement or prior agreement among the
contracting parties to combine two transactions in one; and (iii) ambiguity of the
transaction outcomes at the point of concluding the contract, offer a good understanding
to know precisely which transaction qualifies for such prohibition and which does not.

Therefore, most contemporary scholars are of the view that only a structure that
meets the criteria should be disallowed based on the prohibition of the combination of
two transactions in one, while any structure that does not fulfill such criteria should not

be disallowed on the same basis (ISRA, 2015).
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AAOIFT (2015) Shari‘ah Standérd No. 25 further elaborates that as long as a
transaction in sukitk is permissible on its own, general conditions of validity are adhered
to, and all specific conditions of each transaction are satisfied, it is permissible to
arrange more than one transaction in a way that gives a beneficial a legitimate combined
outcome. This is permissible unless there is an injunction in Shari‘ah that entails its
prohibition on an exceptional basis. Because of the permissible combination of
transactions can be structured: |

1. When one transaction is not imposed as a condition for the other transaction
regardless of the prevalence of a prior agreement or prearrangement.

2. When there is no prearrangement or prior agreement among the contracting
parties for combining more than one transaction, regardless of whether one transactioJr
1s imposed as a condition for the other transaction i

3. When the outcome of the contract and the rights and obligations of thje
contracting parties are confirmed and clearly understood at the time of conclusion of thp
contract (ISRA, 2017, p. 444).

There ure some key Shari'ah considerations to be taken into account in structuring
sukiik based on hybrid contracts.

A key issue when combing Shari‘ah contracts is to ensure that the overall
struct e avolds any linking of the contracts which will give rise to the issue of inter-
conditionality between them. Furthermore, whether these contracts are compatible

should also be considered. It should also be ensured that hybrid contracts did not lead to

transactions prohibited by Shari‘ah, such as interest-based loans (ISRA, 2015, p. 153).
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Based on the aone discussion, it might be clarified that to use the technique of
parallel contract in sovereign Sukiik structures is legitimate and permissible in the light
of different Fighi rulings and Shari‘ah principles as described by various Shari‘ah
councils and scholars. Furthermore, it also complies with form as well as the substance
and spirit of Islamic law of contract. It is not just a paperwork difference because here
the nature of the transaction is different from a classical and formal single transaction-
based contract as there is no other way to bypass the concerned laws and authorities jto
execute such transactions up to this mega level dealings.

In the subsequent lines, the research area # four related to GOP ijarak sukiik based on
bay ‘ al-mu’ajjal and asset appraisal issues such as greenshoe option etc. would be stated

|
as follows. ‘

7.1.4 Research Area # 4
Theis research area addresses the issues related to GOP ijgrah sukik based on bay * al-
mu’ajjal and asset appraisal issues such as greenshoe option etc.

First: In the light of the above debate from both groups in the former chapter # 6
regarding ‘GoP ijarah sukitk based on bai‘ al-mu’ajjal’ it might be concluded in the
light of most of the research participants, it is a sale transaction than a just transaction of
an obligation of debt. A different view was that as the sukitk are being redeemed the
next day and the asset purchased back by the GOP, it should not be considered as a
valid sale. The preferable way was to re-lease the underlying assets and/ or renewal the
sukitk.

Second: Provided that, at inception, there is no agreement on a credit basis

(when this sukitk structure is designed and sukitk are offered for IPO’s) but on a
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particulaf time (maturity) it is possible to sell it on a credit basis. For example, in the
case of bai al-salam, it is not allowed in beginning to deal with Muslim fee (subject
matter of sale), but after a particular time if they both (buyer and seller) are agreed it
can be done with mutual consent. Therefore, if it can be done in salam which is all debt
then it can be done in sukik which are asset-based on a priority basis (min tariq al-
Oula).

Third: The apparent form is according to Shari‘ah and it might be different
concerning substance. However, the likes of such products should be discouraged aﬂd
the size of such transactions should be capped at a certain percentage on the dire need-
based phenomenon. Ultimately, it should be managed with proper control mechanism
and linked to be on dire need-based. }

Furthermore, variation in the arguments from both proponents and opponenits
might be caused due to different backgrounds. As the Shari‘ah scholars are focusing on
a minimum level of jawaz (permissibility) and ‘adam al- jawaz (non-permissibility) and
make a clear difference between desired level and minimum tolerance level of
permissibility. Normally the Fatwa (legal opinion) discusses and focuses on the
minimum level and links the desired level to in the segment of recommendation and
suggestions etc.

While on the other side the economists are used to reading the model of
efficiency, perfection, and optimum level, etc. So, they try to analyze the legitimacy
with the eye of economic perspectives such as prosperity, productivity, and economic
activity, etc., and economic and regulatory desires are normally prepared in the context

of the best perspective. Ultimately, sometimes they differ from the Shari‘ah scholar’s
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opinion. As both groups have different scales to measure and analyze things. Everyone
has their background exposures, mentality, and attitudes and is influenced by the
concerned exposure and environment. It might be called legitimacy vs. economic and
regulatory requirements.

Fourth: concerning ‘asset appraisal issue’ it is concluded that the whole process
is based on the fair and regulated mechanism of bidding particularly in corporate sukiik
while in the case of sovereign and quasi-sukitk issuance there is no need for this type of
pricing guidelines and normally, pricing guidelines is a corporate issue while here tHe
government itself issues the suwkizk in its independent capacity. Furthermore, any real
increase in price due to the demand and supply phenomenon is justifiable and legitimaqe
as per Shari‘ah. Additionally, this matter is different from the greenshoe option as it S
used to avail of the leverage facility. Subsequently, there is no Shari‘ah violation. |

In the following lines, research area # five regarding the issue of hiyal aM
makharij by discoursing the issue of higher objectives of Islamic law of contract would
be elaborated.

7.1.5 Research Area #5

This research area is divided into three sections; section # (i) is described the important
and argumentative issue of hiyal and makharij and section # (ii) further discoursing the
issue of higher objectives of Islamic law of contract in this context. Furthermore,
section # (iii) the (last section of the present study) summarizes the chapter discussion
by considering the overall Shari‘ah compliance in sovereign and quasi-sovereign ijarah

sukuk structures in Pakistani, Bahraini, and Malaysian regions.
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Section # (i) of the research area # five by arguing the issue of hiyal and makharij in
sovereign and quasi-sovereign ijarah sukik structures is summarized as follows;
Theoretically, it might be described as the “use of legal means for extra-legal
ends that could not, whether themselves are legal or illegal, be achieved directly with
the means provided by the Shari’ah (Mansoori, 2015).
In the light of the above literature of prior chapter # 6, hiyal might be categornized into
three forms.
1. Those hiyal which are unlawful to do them, and the effect, if any, that one has, al;O
does not appear for what purpose they are intended as per Shari‘ah. This occurs in two
forms;
First, to indulge in a haram (forbidden thing) activity by just changing tile
apparent form of that thing without any factual change in reality. Such as the above two
cited examples (i) the matter of ‘Sabbath’ as it was prescribed for the Israelites as a
sacred day to be devoted for worship. Economic activities were prohibited for them on
that day. A group of them, living near a sea-shore, violated the prohibition by engaging
themselves in fishing for that purpose, they invented, at first, some dever pretenses, but
gradually they started doing it openly. As a punishment, they were metamorphosed into

apes and swine, and (ii) the matter of ‘fat’ as it was forbidden for Jews, but they started

to use it, just changing it into a melting form. Ultimately, it was causing them to curse

Allah 5% because, in reality, there is no genuine change was occurred by converting fat

into a melting form.
Second, to use such hila in which trying to change both apparent form and

reality of that matter but the method that is chosen not legitimate in the sight of
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Shari‘ah. For example, a person gifts his Zakdhable assets to his wife (without giving
her possession of that assets) a few days ago, before the completion of a year. This
matter would be nullified in the sight of Shari‘ah as the method which was selected as
hilah not acceptable as per Shari'ah because Aiba (gift) cannot be completed until the
related thing is being possessed to the concerned party. Furthermore, he also would be
considered a sinner because he commits this misconduct to escape the Zakah.

2. Those hiyal which have an effect according to Shari‘ah for what purpose they aﬂ'je
intended, although it would be considered as a sin due to dishonesty (niyyah al-fasida}t)
of that person in this matter. For example, a person gifts his Zakahable assets to his wife
by giving her the actual possession of those assets, a few days ago, before thje
completion of a year. In this scenario, Zakah would not be obligatory for him becauqe

he has no Zakahable asset at the time of completion of a year. However, this act wou#

be assumed a sin to escape Zakah.

3. Those hiyal, where the hilal is not even a sin, and the Shari'ah effect also appears, for
what purpose they have intended means that matter would be considered as a legitimatje
and legal way out in the sight of Shari‘ah. Such as the above two cited examples fron;n

the revealed texts;

(i) The matter of Hazrat Ayyub /“’3, as he swore an oath that, after being cured, he
would beat his wife with one hundred sticks. When he was cured by Allah Ta'ala he was
worried about how would he bear his faithful wife who served him throughout his

illness. Allah Ta'ala directed him to fulfill his oath by taking a bunch of one hundred

small sticks and striking her only once with the bunch. This was a special concession
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given to Ayyub to save him from breaking his oath on the one hand and to save his
wife, on the other, from undue infliction, and

(ii) The ;matter of exchange janeeb with busar’ as per the requirement of Islamic law in
the exchange of dates with dates is that dates on both sides should be equal.

Now if a person wants to exchange its inferior quality dates with superior
quality, it has to ignore the quality difference, and exchange is based on equality in
weight on both sides. Any difference in the quantity will make the transaction, a
transaction of riba al-fadl. The solution to this problem is to sell inferior quality in the
market and buy from the proceeds of sale required superior quality. In this way, the
parties can overcome a difficulty without jeopardizing the letter of Islamic law

(Mansoori, 2011, p. 44; Usmani, 2009, p. 175-177).

The above all discussion was a deliberate and principled debate about Aiyal in!
general perspective. However, the jurists have discussed distinctly and separately those
hiyal which are related to ribvi transactions means which are designed to avoid the
prohibition of riba.

Hence, if there is a way to avoid riba and a person wants to get the same
financial benefits i.e. profit ratio etc. same as riba, and consequently, that much profit
may be obtained through a legitimate matter which is not artificially created, but it is
itself intended, and all the related Shari‘ah terms and conditions of the matter have been
fulfilled, and all the requirements of the Shari‘ah also have been followed, it is not
called hila, nor is there any significant difference in its jawdz and in ‘gad (validity and

holding) among the jurists.
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Even though, when jurists discuss the various forms of riba, they do not mention
it as hilah at that place. For example, ‘sale on deferred payment’ and ‘murabahah al-
mu’ajjalah, etc.’ as this type of sales (buyii‘) are itself intended and not artificially
created. Hence, here the parties execute a proper sale and purchase transaction on
deferred payment, and the profit ratio may be finalized as per the market trend.
Ultimately, this matter would be legitimate in the sight of Shari‘ah (Usmani, 2009, p.
178,179).

On the other side, if the matter which is created to avoid riba is not self-intended

but it is artificially created to justify the matter, even if it’s related Shari‘ah terms and
conditions have been fulfilled. There are three clear stances among the classical Muslim
jurists. In the following lines these opinions are described as follows;
(i) According to Imam Malik, this matter has been artificially created and the ultima‘Le
goal is to achieve the magqasid (abjective) of riba. Hence, it would not be validated evén
though the terms of Shari‘ah appear to be fulfilled, and (ii) according to Imam Shafi'i,
who states that the SharT‘ah has given separate orders for the validity and permissibility
(sehat and jawaz) of every matter; we cannot call a legitimate case invalid simply
because it is intended to achieve the purposes of an invalid case and (jii) the Hanafis'
position is in the midst of them, and that is, if that artificial matter has no practical
effect at all, then it would be considered illegitimate, but if it has any practical effect
that makes it different from riba then that matter will be valid and legitimate.

The above three opinions and stands can be further clarified in the case of bai’

al-'inah. Bai' al-'inah is to sell a property on credit for a certain price and then to buy it

back at a price less than the sale price on a prompt payment basis, both the transaction
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take place simultaneously in the same session of the contract. For example, A sells a
commodity to B for Rs. 100/- on a one-year's credit. A then buys the commodity back
for Rs 80/- from B on immediate payment (cash price). In this case, A and B have to
build a relation of creditor and debtor rather than buyer and seller as here A is a creditor
and B is a debtor, A has an advanced loan of Rs. 80/- under the cover of the sale
transaction in which he earns a surplus of 20 rupees.

The majority of Muslim Jurists (including Malikis and Hanafis) consider this
transaction invalid because the intended objective of the transaction opposes the
objective laid down by the lawgiver. This form of transaction, in their view, is nothing
more than a legal device aimed at circumventing the obstacle posed by the prohibition
of nba. It is a fictitious deal in a usurious loan transaction that ensures a predetermined
profit without actually dealing in goods or sharing any risk. While as per the opinion of
Imam Shafi'T it is a valid sale because all the related shrut al-sehat and jawaz
(conditions for validity and permissibility) for a valid sale are fulfilled here and it is the
external form of contract and not the underlying intention that determines the validity of
a contract or otherwise (Al- Shafi, 1989, p. 44).

Anyway, the steps those are taken to prevent riba the jurists have three
viewpoints in this regard and sometimes this difference of opinion also might be a cause
of blame and criticism by the sentimental people of the parties. Hence, who support the
stand of Maliki School; they blame and scream to Shafi‘ls and Hanafis that they are the
supporter of hiyal. Even though Imam Bukhari wrote the chapter of hiyal (kitab-al

hiyal) in his book in the same style, and on the other side, some Shafi'ts and Hanafis
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objected to Malki’s viewpoint that it is based on misconduct; as a result, one lawful
thing (halal) is forbidden (haram).

But the fact is that the scholars on both sides have strong arguments, and none of
them can be said to be false and should not be discouraged. Imam Shatabi O has a very
balanced discussion on this topic. Even though his view is the same about the hiyal and
deferred sales as he owns the Maliki school of thought, but he strongly described
Hanafis and Shafi'i’s position in front of people of their profession (school of thought).
Therefore, he tells them that it is too much to say that their position is weightless
(Usmani, 2009, p. 188, 89).

Imam-al Shatibi a prominent Maliki scholar, holds a high position in the debate of

higher objectives of Shari‘ah concerning hiyal and makharij stated as follows; |

This includes referring to the sale of deferment, in which it refers to selling dirhams in
cash for two dirhams for a term/period, but with two contracts each of them is intendéd
for himself, and if the first is an excuse, then the second is not an objection because the
Shari‘ah, if it permits us to take benefit by attaining benefits and avoiding harm in sorﬁe
specific ways, hence, if a mukallaf (person in charge) adopts those specific ways 1t
would not be prohibited, otherwise he is disgraced in all legitimate ways (devices). And
if it 1s assumed that the first contract is not intended by the contractor, but rather the
second intended, then the first is if it comes down to the status of the wasa 'yl (means),
and the means are legally intended (al-magsood) in terms of the means and this

(situation) is also from them... and the means not at all prohibited except by evidence,

similarly, it cannot be prohibited in this case but only due to evidence.
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This is all that can be said in inferring the permissibility of hilah in any matter and the
evidence of the other party (Maliki school of thought) is clear and famous, so look at it
in its places. However, the purpose to write such a strange report due to lack of access
to Hanafis’ books, as Hanafi’s literature is non-existent in the countries of al-magrib
(w2 xal)), as well as the books of the Shafi’is and other people of the schools of thought.
This inherits an embrace of belief in the imam, who are unanimous in their virtues and
their progress and has a deep understanding in the area of higher objectives of SharT‘a:h
... (Al-Shatibi, 1989, p. 30)
This 1s the description of the Aiyal which the jurists have described. This shows
how carefully the jurists 1nalyzed everything and everything is kept in its proper plac%,
. «he hiyal came, they become in anger. without seeing the natuxljp
of it. Even though, in the context of those Aiyal which are not permissible in their
madhab (school of thought) such as in the case of bay ' al- inah, normally, they used the
Pof me " ol (dislike) rather than called it haram (forbidden)... (Usmani, 2009,
p.1y:: ‘
Furthermore, (Mansoori, 2011) also declared; “there are certain legal devices
which do not frustrate the purpose and spirit of the law. Thev are clever uses of law to
achieve legitimate ends such as ‘Penalty for Default in Islamic Banks’ and ‘hedging
against future devaluation in Islamic Banks’ would be considered as makharij in Islamic
financial sector”.
In the light of the above-detailed description from the renowned Shari‘ah scholars, one
might be concluded that in the context of sovereign and quasi-sovereign nature ijarah

sukiik structures, due to legal and regulatory constraints and tax requirements, etc. these
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makhdrij have come as a solutién for the current dynamic market. Hence, they must
fulfill the minimum criteria by Shari‘ah as ahkam al-ijtihadiyyah might be useful for
unusual circumstances i.e. istiksan (juristic preference), urf (prevailing custom), umoom
al-balwa (common problem) and maslaha al-mursalah (public interest), etc. in the light
of Shariah principles as figh is very dynamic. So, it should be flexible concerning the
contemporary transaction by caring about the Shari‘ah requirements. Hence, most
sovereign and quasi-sovereign ijarah sukiik are fallen under the category of makharij as
sukiik holders bear the associated risk which is the basis of the difference between boﬁd

and sukuk.

Likewise, these are makharij and Jaiz (permissible) hiyal. When the things aTe
needed to be implemented at the macro level ultimately, the level of compromiie
increases automatically, due to conversion of the transaction from individual to public
level (domestic, national, and international levels). Such as in the era of the Ottoman
Empire murabahah used to practice daily rates rather than musharakah and murabahah
financing on the governmental level.

Furthermore, it is worth mentioning that it is a very tricky and complex matter
as it is very subjective. Subsequently, one may give a judgment about the structure of a
product unlawful considered it as hilah and stratagem by concentrating certain aspects
while others may pass it legitimately by considering it makhraj and legal way out in the
light of some other aspects. Therefore, to pass out a statement regarding any matter, it

must be judged very keenly and carefully.

283



q

Now in tﬁe coming lines, section (i) of research area # five is further
discoursing the issue of hiyal and makharij considering the higher objectives of Islamic
law of contract in this regard.

The main objective of Shari‘ah is to govern human lives and to protect the
interests and benefits (maslahah) of the people. Maslahah in the Islamic perspective
means what is good and beneficial in the eye of Shari‘ah.

Muslim scholars divided magqdsid al-Shari‘ah based on many considerations.
What concerns us concerning the sukik market particularly sovereign and quasi-
sovereign ijarah sukitk issuance is their division of magqdsid based on their application.
Accordingly, they divided them into three main categories: (i) daririyyat (essentials),
(11) hajiyyat (complementary), and (iii) tahsiniyyat (embellishments) as follows; |

Darariyyat (Necessities or Essentials) means interests of lives that people
essentially depend upon, comprising of the five aforementioned objectives of Shari‘ah:
religion (di), life (nafs), intellect ( ‘agl), posterity (nasal), and wealth (mal). These are
essentials serving as bases for the establishment of welfare in this world and the
hereafter. If they are ignored, then coherence and order cannot be established and fasad
(chaos and disorder) will prevail in this world, along with obvious loss in the hereafter.

Some scholars argue that though the five daririyyat are essential for human
welfare, necessities are not confined to this five maqgdsid. Hence, they propose
additional daruriyydt such as equality, freedom, and the protection of the environment.

Hajiyyat (Need or Complementary) means interests that supplement the
essential interests, and whose neglect leads to her but not to a total disruption of the

normal order of life. In other words, these interests other than the five essentials, are
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néeded to alleviate hardship or facilitate life, so that life may be from distress and
predicament. An example is seen in the sphere of economic transactions Shari ah
validated certain contracts such as salam sale and that of lease and hire (bdra of the
people's need for them, notwithstanding a certain anomaly attendant in both.

Tahsiniyyat (Embellishments) means the embellishments and accompaniments refer
to interests whose realization leads to refinement and perfection in the customs and
conduct of people at all levels of achievement. For example, Shari'ah encourages
charity to those in need beyond the level of the obligatory Zakah. In customary matters
and relations among people, Shari‘ah encourages gentleness, pleasant speech, manner,
and fair dealing. Other examples include permission to use beautiful, comfortable things
to eat delicious food; wear fine clothing, and so on.

However, the demarcation made by the scholars between the three categoriLS
remains interrelated. There is much overlapping and integration between them. Hence,
to treat any of the objectives as discrete would be rather naive. The categorization of
these magasid serves as the main framework governing human lives in this world Fo
achieve ultimate happiness in the hereafter (ISRA, 2015, p. 79, 80).

The above-mentioned theoretical aspects of maqdsid al- Shari‘ah is regarded as
the foundation for any application of magdasid in daily life including Islamic finance
particularly in sovereign and quasi-sovereign sukik issuance. As a Shari'ah-oriented
sukiik structures, the sovereign and quasi-sovereign ijgrah sukik structures are
vigorously expected to be guided by the objectives of Shari‘ah. There are at least two
reasons for establishing the right objectives for it. First, the objectives will be used by

the management or policymakers of the Islamic capital market particularly sovereign
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and quasi-sovereign entities in formulating corporate objectives and policies. Secondly,
these objectives serve as an indicator of whether the particular entity (sovereign and
quasi-sovereign) is upholding true Islamic principles.

In this regard, the examination of the fifth maqasid (objective), namely the ‘hifz
al- mal (preservation of wealth) is worth discussing. It is a fact among Islamic scholars
that the preservation of wealth is one of the fundamental and universal principles of
Shari‘ah, falling under the daririyyat category. Naturally, Shari‘ah whose aim is to
preserve and promote human social order would also have high regard for wealtl#.
Many Qur’anic verses and Sunnah texts are evidencing that property and wealth have
an important status and position in Islam. Shari‘ah introduces many rulings aimed ét
realizing the preservation of wealth in both material and socio-psychological
dimensions which elaborates the dimensions of maqgdsid al-Shari‘ah in Islamic finance
are as follows;

i) Preservation of wealth through the protection of ownership and ii) Preservation of
wealth from damage and iii) Preservation of wealth through its circulation and 1v)
Preservation of wealth through its value protection.

In the context of the Islamic capital market particularly sukik market, various
products offered to investors are in line with the magqasid al- Shari‘ah. For example the
issuance of ijjarah sukuk (sovereign or quasi-sovereign) to finance government projects
such as the construction of highways and airports etc. servers these five dimensions.
This is because the ownership of the sukik holders is protected, the contribution to the
countries’ development is obvious, the amount contributed is saved from being spoiled

or damaged, the project guarantees a real circulation of wealth through the maximum

286



number of the participants and the project contributes to the real economy that protects
the value of the wealth (ISRA, 2015, p. 82).

Based on the above it might be concluded that the higher objective of Shari‘ah are
changed according to the context and circumstances. Therefore, this device should be
tested considering the diverse nature of magdasid particularly in the context of the level
of priority i.e. hdjiyyat, daririyyat, and tahsiniyyat. In this way, a balanced and
appropriate conclusion might be driven. |

Furthermore, the higher objectives of Shari‘ah are derived in the light of Shaﬁ‘jih
principles and commands. Consequently, it is not against the rules of Shari‘ah and these
are always Complying with general rules of Shari‘ah. Now in the following lines, tl11e
last section of this study would be elaborated. |
|
Section (iii) of research area # five is described the status of overall Shari‘ah
compliance in sovereign and quasi-sovereign ijarahh sukik structures in Pakistani,
Bahraini, and Malaysian regions.

It can be concluded from the present research work that overall sovereign and
quasi-sovereign ijarah sukik structures are Shari‘ah compliant in Pakistani, Bahraini,

and Malaysian jurisdictions. However, it might be varied as per jurisdiction and case-to-

case basis. The following parent and child nodes also depict this matter in this context.
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Theme-18: General Sharl’ah Compliance

Figure 29: NVivo Project map of the parent node of the theme “General Shari‘ah

compliance (GSC) and relevant child nodes
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GSC was found to be one of the key concepts under the frame of Shari'ah Evaluation of
Contemporary Sovereign and Quasi-Sovereign [jarak Sukilk: A Case of Pakistan,
Malaysia and Bahrain (SE-CS-QS-IS-AC-PMB). It was revealed in the empirical
material that SharT'abh Evaluation of SE-CS-QS-IS-AC-PMB can be categories into two
major dimensions:

|, Overall SharT'ah Compliant

2. Depends Upon Case, Region, or Regulatory Frame Work
The first dimension under the theme of General Shari‘ah Compliance was overall

|
Shart‘ah Compliant (OSC). It was revealed in the interview data that the overall Sukiik
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structures are Shari'ah compliant in Bahraini, Malaysian and Pakistani regions as these
are endorsed by their relevant Shari‘ah boards and councils and it as an innovative
product and has unique attributes, therefore, their Shari‘ah compliance should be
examined in that context.

For example, informant-23 was of the view that; There are standards,
committees, and Shari‘ah boards that have regularized these structures. So, due to the
presence of a regulated framework, we can say these are Shari'ah complaints.

For example, informant-14 was of the view that; 4s a whole when we discussed
sukitk, they referred to the redeemable capital equity type (quasi-equity) instrument. Ir
general, it is understood that this sukitk are Shart ‘ah compliant. All sovereign Ijarah
sukitk are Shari ‘ah compliant, as those are based on underlying sukiik asset.

For example, informant-25 was of the view that; It is a hybrid security. We have
to realize the nature of this instrument. As ljarah mintahia bitmalik is a combination of

a financial and operational lease. So, it fulfills the Shari ah requirement.

The second dimension under the theme of General Shari‘ah Compliance was Depends
upon Case, Region, or Regulatory FrameWork (DCRRF). It was revealed in the
interview transcript data that General Shari‘ah Compliance is based on the underlying
Sukiik structure, region, and regulatory framework, etc.

For example, informant-02 was of the view that; It depends upon the Sukiik
structures. Most countries that have common law differentiated beneficial and legal

ownership.
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For example, informant-6 was of the view that; Some structures based on the
case, region, within a region or country vise have particular Shari ah issues. Same
Shari‘ah Committee may on two same sukitk structures; one of them might have

Shari‘ah issues while the other structure has no any type of issues.

Therefore, in the light of respondents’ views, it can be concluded that overall sovereign
and quasi-sovereign ijdrah sukiik structures are Shari'ah compliant in Pakistani,
Bahraini, and Malaysian regions. However, it might be varied as per jurisdiction and
case to case basis.

In other words, the study concludes that Shari‘ah compliance of quasi and
sovereign ijarah sukuk in its form is harmonized, converging and largely acceptablL:.
The study further augments Shari‘ah appraisal by evaluating the substance of sovereign
ijarah sukik through the lens of maslahah and maqdsid and concludes the presence of
divergent opinions for being subjective, in nature and being discussed in different

perspectives and constraints.

7.2 Recommendations

This study highlights the Shari‘ah issue related to the sovereign and quasi-
sovereign ijgrah sukiik structures from Pakistani, Bahraini and Malaysian jurisdictions.
The study examined various issues in this regard such as ‘asset ownership’, ‘issues
related to SPV regarding asset-based and asset-backed sukitk’, ‘restrictions and
undertakings such as ‘purchase undertaking’ and ‘purchase of ijarah sukitk on its face
value at the time of redemption, ‘asset disposal right’, ‘asset due diligence, etc. The role
of ‘guarantee’, and ‘third party guarantee in quasi-sovereign ijdrah sukiik structure;’

and the ‘Shari‘ah status of ‘charging fee on it’ and the philosophy of ‘combination of

290



contracts and parallel contracts’ which is commonly used in such sukitk structurings.
Also, this research considered, the issues related to ‘GoP ijarah sukitk based on bai ‘ al-
mu’ajjal’ and the issue of ‘hiyal and makharij’ by discoursing ‘magqasid al- Shari‘ah’.

However, variation in the arguments from both proponents and opponents might
be caused due to different backgrounds. As the Shari‘ah scholars are focusing on a
minimum level of jawaz (permissibility) and adam al-jawaz (non-permissibility) and
make a clear difference between desired level and minimum tolerance level of
permissibility. Normally the Fatwa (legal opinion) discusses and focuses on the
minimum level and links the desired level to in the segment of recommendation and
suggestions etc.

While on the other side the legal advisors and financial experts, and credit rating
agencies and economists, etc. are determining the matter as their own exposure i.e.
economists are used to scrutinize things in the context of the model of efficiency,
perfection, and optimum level, etc. So, they try to analyze the legitimacy with the eye of
economic perspectives such as prosperity, productivity, and economic activity, etc., and
economic and regulatory desires are normally prepared in the context of the best
perspective. Ultimately, sometimes they differ from the Shari‘ah scholar’s opinion. As
both groups have different scales to measure and analyze things. Everyone has their
background exposures, mentality, and attitudes and is influenced by the concerned
exposure and environment. It might be called legitimacy vs. economic and regulatory
requirements.

There is an immense need to align and streamline both groups’ exposures on an

institutional level to produce sound, trustworthy and viable solution-based reseachh
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work for the various stakeholders of thé industry. For example, Bank Negara Malaysia
(BNM), and International Center for Islamic Economics and Finance (INCEIF), and
ISRA are trying to contribute to such type of joint effort at different levels. In the same
manner, particularly, in Pakistan, the SBP with the collaboration of the National
Institute of Banking and Finance (NIBAF) by involving the dynamic personals from the
academia and industry can align and streamline the exposures of various groups Fo
produce a rich and trustworthy research work. ‘

Otherwise, everyone used to prove his wisdom and superiority in the fort of the
opponent. As a result, the students of [slamic finance and the common public are also
confused to judge who is on the right path while attending the seminars and conferences
and reading material in this regard. (

However, future researchers might focus on other types of sukitk such Ls
musharakah, mudarabah, salam and istisna’, and wakalah model, etc. Likewise, tile
targeted sector for the present research work is the governmental sector from Pakistan,
Bahrain, and Malaysia. However, similar research could be conducted in other countriés
such as other Muslim countries (i.e. Dubai, Saudi Arabia, Turkey, and Indonesia, etc.)
and European countries (i.e. United Kingdom, Germany, and Australia, etc.) as these
jurisdictions have been issued such type of sovereign and quasi-sovereign sukik
issuance.

Likewise, in the future, the same kind of research may be conducted in a
different industry set up, for instance, the financial industry, telecommunications
industry, and health sector, etc. The corresponding Shari‘ah related issues may l?e

explored in those respective industrial setups. Furthermore, the very research is
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executed using a statistical representative sample with a qualitative sampling design,
while the future intended research may be performed by opting for quantitative

sampling designs with larger sample sizes.
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