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Abstract

The present legal framework relating to housing industry weak so the mal practices can
not be controlled under it. The goal of housing for all can not be achieved under it so
itneeds to be strengthened in the light of nternational best practices. Government of
Pakistan can not work as developer of housing industry the role of government is to
work as facilitator of housing activity. The role of developer of housing society has
been assigned to the private secter. The focus of private secter is to eran more and more
money by serving the needs of the elite class. Government of Pakistan should not allow
unbridled housing activity by the private secter. There is a need to put a constant chek
and balance on the housing activity performed by the private secter. The regulatory

framework needs to be stregnthned in the light of inernational best practices.

Key words:

Legal framework, private sector, Goal of housing for all.

v



Acknowledgements

I would like to express my sincere gratitude and appreciation to the following
people who contributed to the success of my research thesis:

— All almighty Allah Rabbul Izzat for all His mercies and opportunities bestowed
upon me. He also gave me strength through out all my research work.

—- My family members for their love, support and understanding.

— My supervisor Dr. Fakhar Mahmood Makhdoom his guidance, motivation and
patience through out my study. With out his kindness and firmness [ would not have
completed my research thesis.

—- All those who allowed me opportunity to complete my study, with love, motivation

and support.
Shahid Rizwan



Dedication

To my parent’s commemoration, much-loved family, my highly regarded

teachers and associates for constantly assisting and facilitating me.

Shahid Rizwan

vi



. - i . : ::Hl
internsttional Pshamtiv University, l.sl‘nn-il

Faculty of Shariah & baw

Department ol baw

FINAL APPROVAL

13 . L. L l{;/ VLo e
Ios cortitiod that we have cead e Jisscrtation submitied by N St
- - : - . . Ch ] Framnew o
Regintration Noo 9t QPR D aw 1 s on A eriticad Analysis ol eual Brad
. . . . .. . s N e
Relating to Housing Indostry in Pakistanan yeparhinent ol Do acuity ob Db

[ v W have evatuated the dissertation. sand toumd st apto the i'ckl"”"”“"m’“ i et
. ‘ . . R S
and guatiny by the Internstional Istanne Linaversity, I<lobabad. oy FRETURI 1y i

Pearee,

VIVAVOCE EXAMINATION COMMPTTEE
SUPERVISOR: . /,1/
Dr. Faklcir Mahmood Makhdoom i J“/ e
Assiviant Professor \,’

Department of Law, HUI

INTERNAL EXAMINER:
Prof. Dr. Farkhanda Zia :
Dean / Professor P
Faculty of Shariah & Law 11U

EXTERNAL ENAMINER:
Prof. Dr. Shahbaz Ahnad Cheema

Profussar
University of the Punjab, Lahore

ENTERNAL EXAMINER:

D Muhammad Waseem Turig

senior Research and Referenee Offcer
Supreme Caurt of Pakistan




TABLE OF CONTENTS
1 INTRODUCTION
1.1 Thesis Statement . . .. ..ot er i
1.2 Introduction to right to Adequate Housing . . .. ..................
1.3 Need for Housing for The Human Beings . .. ...................

1.4 Housing As AnImportant Right. . ............. ...

/l ;

1.5

1.6

1.7

1.8

1.9

1.10

1.11

1.12

1.13

1.14

1.15

1.16

1.17

Housing as a Basic Necessity . .. .........ooviia e
An overview of Housing Policiesand Laws . . ..................

Important Causes and Reasons for Not Achieving the Goal of

Housing forallinPakistan . .................. .. ..o iiin...

Importance of Housing for Human Beings in General . .. .............

Importance of Housing inIslam . . .. ......... ... ... .ot

Importance of Housing Vis-A-Vis Legal Framework Relating to Housing

Industry of Pakistan And ChallengesFaced . ... ...................

Universal Declaration of Human Rights and The Right to Housing . . . ...
Right of Housing Vis-A-Vis International Covenant on Economic, Social

and Cultural Rights 1966 . .. ... ...... ... ... ... ... ... ... ...,

Housing Recognized as a Right Internationally . . ...................

United Nations Habitat Agenda . . ... ...........................
1.14.1 First Un Habitat Conference . . .. ..... ... ... ... ... ... ...
1.14.2 Second Un Habitat Conference . . .. ......................
1.14.3 Second Un Habitat Conference . . ........................
Justification to Select This Topic for Research . . .. .................

Research Problems . . .. .. oo v ettt et e e e e e e e e e

11

17

19

19

22

23

23

25

25

26

27

27

28

29



il

1.18

1.19

Hypotheses of The Thesis . ... ....ovovvee v 31

Outline 0T The THESIS -+ v v v o v e s e iaacm o saas 32

2 INTRODUCTION TO THE LEGAL FRAMEWORK RELATING

TO HOUSING INDUSTRY IN PAKISTAN

2.1

2.2

Major Housing Developers Under The Legal Framework Of Pakistan. 38
Major Housing Developers doing Housing Activity in Pakistan . . . .. 40

The Concept and Role of Cooperative Housing Societies to achieve

The Goal of Housing forall . . ... .. ..o 40
2.2.1 Principles of Cooperative Housing Societies . ............. 42
2.2.2 Origin of Cooperative Societies . . . .........ovvionaannnn 44
2.2.3 Basis of Cooperative Societies . . .....................0n 45
2.2.4 Management of The Cooperative Societies . . ............. 46
2.2.5 Functions of Cooperatives Department . . ... ........voons 47
2.2.6 Powers of Registrar of Cooperative Housing Societies . . .. ...... 6S

2.2.7 Important Concepts Relating to Cooperative Housing Socicties 72

2.2.8 Mechanism Provided in Bye-Laws to Check Malpractices in

Cooperative Housing Societies . .. ..o n b
2.2.9 Duties of The Cooperative Department under Cooperative
Societies Act 1925 . .. oo 7
2.2.10 Powers of The Registrar of Cooperative Housing Societies
under Cooperative Societies Rules 1927 ................. .
2.2.10.1 Summoning of Special General Meeting of the Cooperative
Housing SOCieties. . . . ..o ovvvririaeiranranrenaacneaeess 81



23

24

25

2.6

2.2.10.2 Restriction on Borrowing from Non-Members by the
Housing SOCIEEs. . . .. cvovvnvom i

2.2.10.3 Periodical Financial Statement to Be Furnished by
Each Housing SOCIEtY. . ..o v vvvvi e

Private Housing Companies . . . ......o.ouvearaareoneeneeoes

2.3.1 Private Housing Companies working under Companies Act

Housing Authorities launched by Private Sector under Regulatory
AUTHOTIIIES - o oottt ve e e eme e e
2.4.1 Introduction to Private Housing Sector . . .................
2.4.3 Challenges and Grey Areas of Private Housing Sector . ... ..
Real Estate Investment Trusts (REITS) . . ...t

2.5.1 Introduction of Real Estate Investment Trusts (REITs) in

2.5.2 Importance of Real FEstate Investment Trusts Vis A Vis
Housing Industry of Pakistan. ............ ..ot
2.5.3 Formation of Real Estate Investment Trusts in Pakistan.. . . ..
2.5.4 Benefits of Real Estate Investment Trusts (REITs) for the
Investors UnitHolders .. ... ... ... ... ot
Defence Housing Authority (DHA) . . .......... ..ot

2.6.1 Origin and Development of Defence Housing Authority (DHA)

2.6.2 Defence Housing Authority (DHA) Construction and

xi

81

82

85

85

87

95

95

95

97

98

98

99

100

100

101



Development Regulations-2014 .. ..............onvnen 106

2.6.3 Defence Housing Schemes Vis A Vis Goal of Housing for All
Challenges and Grey Areas .. ..........coovnineennonns 111
2.7 Bahria Town As A Developer of Housing Industry of Pakistan . . . .. 117

2.7.1 The procedure of land acquisition of Bahria Town to establish

ahousing SOCIELY . . ... ..t e 117
2.7.2 Acquisition of Land for Bahria Golf City Murree . ... ...... 118
2.7.3 Acquisition of Land for Bahria Town Karachi............. 119
2.7.4 Bahria Enclave Islamabad Scam ... .......... e 121

2.8 Role of Kachi Abbadis (Slums) in achieving the goal of housing for

2.8.1 Introduction to Kachi Abbadis (Slums).................. 122

2.8.2 Initiatives taken by the Government to tackle Katchi Abbadis

(Slums)inPakistan............. ... .. ... .. . o 124

2.8.3 Regularization process of the Katchi Abadis.............. 126
2.8.4 Challenges and Grey Areasof Slums. . .................. 129

2.9 Government Sector as Developer of Housing Industry . ........... 131
2.9.1 Allotment Policy for Residential Plots Dated 23-12-1986 . . . 132

2.9.2 Protection of Right to Housing No. cancellation of Plot
without affording an opportunity of Hearing . . . ........... 133
2.10 Conclusion remarks of the chapter............................. 134
3 AN OVERVIEW OF THE LEGAL FRAMEWORK RELATING TO
HOUSING INDUSTRY OF PAKISTAN
3.1 Introduction to the regulatory regime of housing industry in Pakistan 135

3.2 Punjab Development of Cities Act 1976 . ....................... 137

xii



33

34

3.5

3.6

3.7

38

3.9

3.10

3.1

3.12

3.13

3.14

3.2.1 Composition of the authority to regulate housing industry ... 137

3.2.2 Preparation and execution of Housing Scheme . . ........... 140
3.2.3 Acquisition of Land for the Housing Society .. ............ 141
3.2.4 Conversion of a property to a differentuse. ............... 142
3.2.5 Powertomakeregulations................ ... .. ... ... .. 144

The Punjab Land Use (Classification, Reclassification and

Redevelopment) Rules, 2009. ... ... . ... ...l 144

The Punjab private housing schemes and land subdivision rules,

200 e e 146
Legal Framework to start a housing scheme in Islamabad .. ... ... .. 158
3.5.1 Capital development authority ordinance 1960 ............ 159
Islamabad Capital Territory (Zoning) Regulations, 1992 .......... 164

Allotment of Residential Plots under Islamabad Land Disposal

Regulations, 2005 . . ... ... ... .. . . . 166
National Housing Policy 2001 . ........... .. ... .............. 169
National Environment Policy 2005........................ ... 172
National Energy Conservation Policy2005..................... 172
The National Climate Change Policy 2012 ..................... 173
The Task Force on Urban Development Report 2011 ........... .. 173
The National Disaster Risk Reduction Policy 2012 . ........... ... 174
Housing Laws Relating to Housing Industry of Pakistan. ... ...... 175
3.14.1 Registration Act 1908 .. ...... ... ... ... ... ... ..... 175
3.14.2 Land Acquisition Act, 1894 .. ... ... ... ... ..., 176
3.143 The Stamps Act 1899 . ... ... ... ... ... i, 178
3.14.4 Illegal Disposition Act2005 . ......................... 178

xiii



315 CONCIUSION . . o oo ettt e et

4 A CRITICAL ANALYSIS OF LEGAL FRAMEWORK RELATING

TO HOUSING INDUSTRY OF PAKISTAN

4. A Critical Analysis of Legal Framework Relating to Housing Industry

4.1

OF PaKIStAI &« o oo et e e e et e e s

Acquisition of Land for Housing Societies in Pakistan: Gap Between

4.1.1

4.1.2

4.1.3

4.14

4.1.5

4.1.6

4.1.7

4.1.8

4.1.9

Theoryand Practice .. ..........oovveioiii e,
The Concept of Public Purpose Vis-A-Vis Housing Industry
of Pakistan ... ....... ... oo i
Encouragement of The Private Housing Companies by The
Land Acquisition Act 1894 .. .. ... ... ... ....... e
The Definition of Public Purpose in Relation to Acquisition of
Land for Housing Activity . .. ... ...... .. ot
Whether Acquisition of Land for Housing Activity is Against
Constitutional Guarantee . . ...............................

Open Ended Definition of Public Purpose and Interpretation of

Two Views About the Definition of Public Purpose . ........
Acquisition of Land Not for Public Purpose .. ............
Whether Courts Can Look into The Matter of Acquisition of
Land to Strike Down the Acquisition Proceedings . . .......
Absence of A Clear-Cut Criteria to Determine Market Value

in The Legal Framework of Pakistan . ...................

4.1.10 Overnight Change of The Nature of Land from Agriculture to

Xiv

180

180

182

183

184

186

188

195

198

201



42 4.2.1

4.2.2

4.2.3

4.2.4

4.2.5

4.2.6

4.2.7

4.2.8

429

Commercial by Revenue Department to Enable Owners to
Claim More Compensation from Housing Developers . . . . ..
No Remedy Available to Aggrieved Developers Under the
Legal Framework of Pakistan if Higher Market Rate is
ChargedbyLandOwners........... ... ... e
Remedy available to the Aggrieved Housing Companies
(Developers)inlndia....... ... ...l
Steps needed to be taken to strengthen the Legal Framework

of Pakistan to provide relief to developers of the Housing

Steps Needed to be taken to protect the developers of the
Housing Industry from exploitation. .............. ... ..
As a Long-Term Solution, Computerization of all Land
RecordSystem ........ ... ... .. i,
As a Short-Term Measure, Seal the Land Record of The
Relevant Area . ....... ... i
Improvement in The Registration Act 1908 . ... ...........
Removal of Dichotomy Between Land Acquisition Act and
Roles of Development Authorities . . ....................
Relaxation of the Condition to purchase Big Chunk of Land

before getting NOC from Development Authorities . . ... ...

4.2.10 Protection of The Developers of The Housing Industry from

The Owners of Small Portion of Lands being acquired under

the Act. ...

213

215

218

218

221

221

221

222

222

223

224

4.2.11 Divest the revenue officials of the power to change in land use 224



4.3

4.4

4.5

Overlapping of Jurisdiction and Shifiing of Responsibilities by The
Government Departments . ... ..o e
43.1 Role of the Federal Government as a facilitator to provide
hOUSING WIILS . . . . v v vt v
43.2 Fstablishment of a separate single office at provincial level . .
433 Need to introduce national spatial act to encourage housing
industry of Pakistan . . . ...
Use of Names of Various Departments of The Government to gain

credibility and to attract General Public to invest in Housing Industry

4.4.1 Prohibition on the advertisement of false housing schemes n
themedia. ... cor it i e
4.4.2 Prohibition of the registration of housing schemes containing
nomenglature of Government departments . . ..............
4.43 Amendment in the regulatory framework to put a check on
false advertisement of housing societies . . ...............
4.4.4 Need for An Effective Role of Competition Authority
Registration Provisions of Cooperative Housing Societies and Private
Housing Companies A Major Reason of Malpractices in Housing
Industry of Pakistan . .. ........oovvvivi i
451 Introduction .. ... .oovvnie v
4.5.2 Reasons for the mushroom growth of housing societies . . . . .
4.5.3 Serious Lacuna in the pre-requisite of registration of
Cooperative Housing Societies . ... ..... ...t

4.5.4 Deficiency and repugnancy in the provisions of Private

xvi

224

229

229

229

230

233

233

234

234

236

236

237

238



4.6

4.7

4.8

4.9

4.10

4.11

Housing Companies . . .........ooiiieaaraniiioiaenn.
4.5.5 Whether the registration of Private Housing Cormpanies under
the Companies Act 2017 is Constitutional or Unconstitutional?
4.5.6 Steps needed to be taken to strengthen the Legal Framework
regarding registration of Housing Companies . ............
Weakness in The Legal Framework Regarding Housing Planning,
Town Planning and Inefficient System of Provision of Utilities and
Civic AMEIITIES . . ..ot e e ettt
4.6.1 Need to revisit the Planning Standards . . .................
4.6.2 Establishment of a regulatory mechanism at Provincial Level .
4.6.3 Provision of Basic Infrastructure in The Housing Societies . . .
Right to Housing in Pakistan: Nature of Right to Housing and
Obligations of The State to Achieve the Goal of Housing for All as
Envisage by Un Habitat Agenda . . ...........................
Importance of Housing as a Basic Necessity . ...................
4.8.1 WhatismeantbyRight?.............................
4.8.2 What is the nature of this right to housing, whether it is a
positive right or a negative right? . .. ....................
Pakistan Is Member of Un Habitat Agenda Which Envisaged the Goal
of Housing for All...... ... ... . ... . ... ... . . . .. ...
International Treaties and Conventions Which Emphasis the Member
States to Take Steps to Provide the Basic Necessity of Housing to Its
ClliZens . ... ...
Whether the Present Legal Framework of Pakistan Is Capable Enough

to Achieve the Goal of Housing for All or It Needs to Be

xvii

241

244

252

254

255

255

255

256

256

258

260

261



Strengthened? . . ... ..o

4.12 What Is the Responsibility of The State in The Provision of This

RAGI? .« v oo e et s

5 RECOMMENDATIONS AND SUITABLE AMENDMENTS IN
THE LEGALFARMEWORL RELATING TO HOUSING
INDUSTRY OF PAKISTAN

5.1 Recommendation of The General Nature to Strengthen the Legal
Framework of Housing Industry . ... ... .. ... ooty
5.1.1 Application of The Legal Framework on Uniform Basis . .. . .

5.1.2 Identification and Biannual Report About Illegal Housing

5.1.3 Last Opportunity to The Outlaw Housing Schemes ... ......
5.1.4 Standardization of All the Instruments of Housing Societies . .
5.1.5 Introduction of Financial Consultant in The Regulatory
COMMITER . . ..ottt e e e i n s
5.1.6 Elimination of Qabza Mafia (Illegal Occupant) From Housing
OGBS . vt e e e
5.1.7 Tax Incentive to The Housing Developers. . ..............
5.1.8 Discouragement of Greedy Property Dealers..............
5.1.9 EliminationofFileSystem ............................
5.1.10 No Increase in The Prices of The Land (Plots) But Increase in
The Development ChargesOnly . ......................
5.1.11 Documentation of Land (Plots) Transactions . .............

5.1.12 Compulsory Condition of National Tax Number (NTN) To

xviii

262

265

279



5.2

Purchase APIOt . . oo oo i i e 281

5.1.13 Allotment of Plot After Physical Demarcation on Ground ... 282
5.1.14 Term of Office and Introduction of Rotation Policy . ....... 282
5.1.15 Cancellation of Plot After an Opportunity of Hearing . . .. . .. 282
5.1.16 An Opportunity to Pay the Development Charges . ......... 283
5.1.17 Penalty in Case of Failure to Pay Development Charges . . ... 283

5.1.18 Check and Balance System in The Shape of Audit of Accounts 283
5.1.19 Protection of Environment of The Housing Society . .... ... 284
5.1.20 Pending of Amount of Taxes on Housing Schemes . ........ 284
Recommendations to Strengthen the Enactments Relating to Housing
IndustryimPakistan . .. ....... ... 284
5.2.1 Consolidated Legislation to Regulate the Housing Industry ..~ 285
5.2.2 Provision of Utility Services in Time to Housing Societies ... 285
5.2.3 Special Attention of The Government to Genuine Housing
SOCIEHES . v v vt e e e s 285
5.2.4 Transfer of Ownership to New Buyer by The Housing Society 286
5.2.5 The Legal Framework Should Encourage House Building
Finance Corporation and Financial Banks for Loan......... 286
5.2.6 Protection Against Acquisition by The Government of
Housing Societies . . ............oieiiiiiiiiiaaann 286
5.2.7 Penalty of Acquisition Against Corrupt Housing Developers . 287
5.2.8 Encouragement of Joint Venture and Private Sector .. ... ... 287
5.2.9 TEncouragement of Foreign Direct Investment (FDI)........ 288

5.2.10 Acquisition of Land for Housing Developers at Market Rate. 288

Xix



(¥

5.3 Recommendations to Improve the Regulatory Mechanism of Housing

54

Industry of Pakistan . .. ..o

54.1

54.2

54.3

544

5.4.5

5.4.6

5.4.7

Imposition of Penalty on The Housing Developers for Lapse
onTheirPart. . ... ...
Supervision of The Development of Utility Areas. .........
Need to Strike a Balance in The Regulatory Mechanism . . . ..
Role of Regulatory Bodies to Ensure Implementation of The
Legal Framework in Letter and Spirit Instead of Dictation . . .
Joint Task Force in The Composition of Regulatory
Authorities . .. .. ... i e
Penalty for Illegal Extension of Housing Scheme ... .. .....

Check on The Activities of Property Dealers and Land Mafia

Role of Various Levels of Governments in The Regulation of Housing

Industry of Pakistan . . .. ..... ... i

Role of Federal Government in The Regulation of Housing Industry

OF Pakistan . . o vt et e e

5.5.1

5.5.2

5.5.3

554

5.5.5

5.5.6

Creation of a Conducive Environment for Housing Industry . .
To Give Directions to The Federal Departments to Give More
Preference to Housing Industry . .. .....................
To Provide Assistance to The Provincial Governments to
Update the Legal Framework at Provincial Level . ... ... ...
To Provide Relief to The Affected People of Land Mafia . . ..
To Hand Over the Power of Registration of Housing
Companies to The Provincial Governments ... ............

Directions to The Provincial Governments to Promote

XX

288

292

292

292

293

293

294

294

294

294

294

294

294

294



5.5

Financial Transparency in The Housing Industry ..........
5.5.7 Establishment of a Taskforce at a Federal Level . ..........
5.58 Establishment of Coordination Office at Federal Level . .. ...
5.5.9 Provision of Input to Standardize the Laws Relating to
Cooperative Housing Societies . .. ..............ooovonnn
Role of Provincial Governments in The Regulation of Housing
Industry of Pakistan . ...
5.5.1 Strong Legal Framework at Provincial Level to Regulate the
Housing Industry .. ...
5.5.2 Need to Review and Strengthen the Organization Structure of
Housing Industry .. ..ot
5.5.3 A Restriction on The Advertisement of Incomplete Housing
SOCIEHES . . .ottt
5.5.4 Expedite the Process of Winding Up of The Delinquent
Housing Societies . ...
5.5.5 Periodic Audit of all Kinds of Housing Societies...........
5.5.6 Acquisition of Land for Housing Societies on Market Value .
5.5.7 Timely Supply of Utility Services to The Housing Societies . .
5.5.8 Establishment of Online Portal to Redress Complaints about
HousingIndustry . . ....... ... .. .. . i,
5.5.9 Special Attention to The Matters of The Cooperative Housing
OGBS . . .t e e e

5.5.10 Establishment of Taskforce at Provincial Levels to Prepare

5.5.11 Identification of Lands for The Establishment of Housing

xxi

294

295

295

295

296

296

296

296

297

297

298

298



5.6

5.7

SOCIEHIES © . vttt et e e 298

Recommendations to Strengthen the Legal Framework Relating to
Housing Industry at Local Government Level .. ................. 299
5.6.1 To Put A Check on Fake Advertisement of Housing Societies 299
5.6.2 To Establish A Complaint Cell to Redress the Complaints. ..~ 300
5.6.3 To Maintain an Effective Coordination System . ........... 300
5.6.4 Submission of The Report of The Auditor of The Housing
Societies Twicea Year. .........ovimiiniinnnnennans 301
5.6.5 Upgradation of L.and Record System . ................... 30
5.6.6 Establishment of an Arbitration Action Committee . ........ 301
5.6.7 Computerization of all Land Record System ... ........... 302
Recommendations and Actions for The Improvement of Regulatory
Authorities of The Housing Industry . .. ......... ... . oo 302
5.7.1 Introduction of One Window Operation to Deal All Affairs of
Housing Industry ... ... 362
5.7.2 Establishment of an Enforcement Cells.................. 303
5.7.3 Fixing of Responsibility of The Officials .. ............... 303
5.7.4 Mechanism to Receive the Complaints Against the Staff of
The Regulatory Authorities . .. ...... ... ... vt 304
5.7.5 Coordination Between Registration and Development
AUthOMIEES . .\ vt ettt e e i e e 304
5.7.6 Survey of The AvailableLand ......................... 304

5.7.7 Settlements of Agreements with Developers of Housing

Industry . ..o e 304

xxii



5.8

59

5.7.8 FEstablishment of Websites of The Development Authorities. 305
579 Exercise of Maximum Care, Caution and Due Diligence on
The Part of Development Authorities . . .................. 305
5.7.10 Follow Up After Grant of Sanction to Check Malpractices. .. 305
5.7.11 Scrutiny of The Land to be Used for Establishment of Housing
SOCHELY & v eeeve e 305
5.7.12 Examination of The Financial Capacity of The Developer ... 306
5.7.13 To Ensure the Proposed Land for Housing Society Is Not Land
Locked . .. oot 306
5.7.14 Not to Grant Sanction to Another Housing Scheme Which
Causes Obstruction to An Earlier Housing Scheme ... ...... 306
5.7.15 Duty of The Sanctioning Authority to Ensure Provision of
Sewerage Facilities . ........ ... i 306

Recommendation and Actions for The Developers/Sponsors of

Housing Societies . . ... ...t 307
5.8.1 FEstablishment of An Internal Self-Monitoring System . .. . .. 307
5.8.2 Association of All Developers of Housing Industry .. ... ... 307
5.8.3 Establishment of Own Constitution . . .. ................. 307
5.8.4 Fstablishment of A Website of Each Housing Society . . . ... 307
5.8.5 Representation of All Developers in AllForums . .......... 307
Recommendations to Improve Cooperative Housing Schemes . . . . .. 308
5.9.1 Supervision of The Process of Purchased of Land . ......... 308
5.9.2  Supervision of The Process of Allotments of Plots ... ... .. 308

5.9.3 Development of Site of The Housing Scheme as Per

ApprovedMasterPlan ... ......... ... ... 309

xxiii



5.10

5.9.4 No Cancellation of Plots Without Opportunity of Hearing . .
5.9.5 Illegal Occupation of Plots by The Illegal Occupant and

QabzaMafia.......... ...

5.9.6 Redemption of Mortgage Plots by The Regulators Without

5.9.7  Preservation of The Amenity Plots from Sale or Misuse of

5.9.8 Publication and Submission of The Brochure of The
Housing Scheme .. ......... ... it
5.9.9 Introduction of One Window Operation................

5.9.10 Penal Action for Allotment of Plots in Excess of Available

5.9.11 Upgradation of The Bylaws of The Housing Societies . . . . ..
5.9.12 Preparation of Employees Service Rules . . ...............
5.9.13 Preparation and Following of Building Rules.............
5.9.14 Training and Capacity Building of The New Management of
Cooperative Housing Societies .. .......................
5.9.15 Upgradation and Amendments in The Existing Legal
Framework of Cooperative Housing Societies . ............
Action Under Cooperative Societies Act 1925 And Cooperative
Societies Rules 1927 . . .. ... ...
5.10.1 Annual Audit of The Accounts of The Cooperative Housing
Societies . . ... i e
5.10.2 Inquiry into Working and Financial Affairs of The

Cooperative Housing Societies . . .......................

XXiv

309

309

310

310

310

3

3

311

312

312

312

312

313

313



5.11

§.10.3 Winding Up of The Affairs of The Cooperative Housing
Societies by The Registrar . ... ..................oohns

5.10.4 Power of Registrar to Assess Damage Against Delinquent
|20 0031110, £ =% o- T AU T

5.10.5 Attachment of The Property of The Cooperative Housing

5.10.6 Powers of the Registrar for recovery of the misappropriated
amount of the Cooperative Housing Societies . . ...........
Criminal / Recovery Proceedings and Winding Up Operation .. . . .. ..
5.11.1 Cooperative Housing Societies Which Are Dormant Since
Registration . .. ..ottt e
5.11.2 Those Cooperative Housing Societies Which Have Collected
Only MembershipFee . ........... ... .. ... ... .
5.11.3 Those Cooperative Housing Societies Which Have Collected
Only Cost of Land but No Land Has Been Purchased . ... ...
5.11.4 Those Cooperative Housing Societies Which Have
Purchased Disputed and Bad TitleLands . . ...............
5.11.5 Those Cooperative Housing Societies Which Have Collected
Development Charges but They Have Not Done Any
Development....... ...t nannan..
5.11.6 Those Cooperative Housing Societies Which Have Done

Development Work but No Allotment of Plots Have Been

5.11.7 Those Cooperative Housing Societies Which Have Made

Allotment of Plots by Violating the By Laws of The Housing

314

314

315

315

315

316

316

317

317

318

319



5.12

5.13

Society Concerned . .. .....ii e
5.11.8 Those Cooperative Housing Societies Which Are Developed
but Are Facing Minor Problems . .......................
Strengthening  Institutional Regulatory ~Framework of The
Cooperative Housing Societies . . . ............ ot
5.12.1 Activation and Strengthening of The Institution of Annual
General Meeting (AGM) . ............ ... .
5.12.2 Periodic Inspection of The Cooperative Housing Societies .
5.12.3
5.12.4 Conduct of On Time Elections of The Cooperative Housing
SOCIELIES . . vt
5.12.5 Resolution of Disputes Through Arbitration . ... .........
5.12.6 Embargo on The Use of Luxury Vehicles and Mobile
Phones by The Members of The Management Commtittee of
The Cooperative Hosing Societies . ... ...................
5.12.7 Conduct of Annual Audit of The Cooperative Housing
Societies Regularly . ......... . ... ... ... ... ..
Recommendations to Improve the Kachi Abbadis . ........... ...
5.13.1 Regularization of Katchi Abadis To Achieve Housing for All
5.13.2 Check Against New Encroachment of State Lands . ... ....
5.13.3 Resettlement Schemes of Existing Kachi Abbadis . .. .....
5.13.4 Stoppage of Mushroom Growth of Katchi Abadis (Slums)
Near CIIes . . . ... oot e e e

5.13.5 Development and Regularized Katchi Abadis (Slums) . .. ..

xXxvi

320

320

320

321

321

322

323

323

323

323

324

324

324



5.13.6 Revision of Zoning and Building Regulations . . ......... 325

5.13.7 Role of Local Governments in Regularization of Kachi

Abbadis. ... ... 325

(SIUMS)Y . .ot e 326

(Slums) . . ... 326
5.13.10 Preparation of Exact Data on Kachi Abbadis (Slums) . . . .. 326
5.13.11 Training and Capacity Building of The Authorities Dealing
with Kachi Abbadis (Slums) . .......................... 327
5.14 Recommendations to Improve the Land Record System . . ......... 327
5.14.1 Preparation of Land Record of The State to Prevent New
Encroachment . . ........ .. ... ... . ... ... . 327
5.14.2 Improvement of Land Development and Provision of Housing
for All. .. 327
5.14.3 Disposal of Urban State Land by The Other Provinces on
The Patternof Sindh . ... .. ... ... ... ... L. 328
5.15 5.15 Establishment of Research and Deveiopment Centers on
Housing for Adl . ... ... ... ... . 328
5.15.1 Recommendations for The Improvement of The Role of
Media to Regulate Housing Industry of Pakistan........... 328
5.15.2 Coordination Between Pakistan Electronic Media
Regulatory Authority (PEMRA) And Regulatory Authorities
of The Housing Industry of Pakistan . .. .................. 329

5.16 Control of Housing Societies Introduced by The Private Sector . . . .. 329

XXvii



5.17

5.18

5.19

5.16.1 Housing Societies Formed Without Getting Necessary
Approval ... ... 330
5.16.2 Housing Societies Which Are Illegal from Ab Initio........ 330
5.16.3 Housing Societies Which Are Formed in A Legal Manner but
Which Extends Further Phases Without Getting Legal
Permuission . . ..o i e 330
Private Housing Societies Which Commit Violations After Being
ValidlyFormed . ... ........... ... .. i 331
5.17.1 These Housing Societies Do Not Mortgage and Transfer Land
in The Name of Regulatory Authority . .................. 33
5.17.2 Most of The Housing Societies Do Not Get Approval for The
Designsof The Services. ... .......................... 331

5.17.3 Housing Societies Do Not Complete Development Work

Within the Time Frameand Delay It .. ........... ... . ... 331
5.17.4 Sale of Land Reserved for Common Use................. 332
5.17.5 Non-Provision of Plots to The Owners on Time .. ......... 332
Housing Societies Which Exist OnlyonPapers . ................ 332
5.18.1 Housing Societies Which Exist Only on Papers............ 332
5.18.2 Sale of Plots in Excess of AvailablePlots . .. ............. 333
Recommendations Of The miscellaneous Nature . .. ............. 333
5.19.1 Awareness and Education of The General Public ......... 334

5.19.2 Reformation and Strengthening of The Legal Framework Relating to

HousingIndustry . .......................... 334

5.19.3 Introduction of New Housing Schemes by The Governments

in Proportion to Increase in Population.................. 334

Xxviii



"

5.19.4 Fffective Check and Balance on False Advertisement of

Housing Societies . . . ... ..o vtie i 335

5.19.5 Strict Application of Relevant Laws, Rules and Regulations 335

5.19.6 Constitution of A High-Level Fact-Finding Committee . . . . 336
5.19.7 Creation of A Coordination Committee . . .............. 336
5.19.8 Areas to Be Focused by The High-Level Committee . . . ... 337

5.19.9 Shifting of Responsibilitics Due to Overlapping Junisdictions

of Regulators of Housing Industry: ... ................ ... 337
5.19.10introduction of A Monitoring Mechanism to Regulate the

Activities of Property Dealers . .. ............ ... ... ... ... 337
5.19.11 Mechanism to Check and Control Inordinate Delay in The

Development of Housing Schemes. . ................... 338
5.19.12 Need for The Enhancement of The Efficiency and

Resources of Tehsil Municipal Administrations (TMAs) . . ... 338
5.19.13 Introduction of Management Committee to Manage Affairs

of a Private Housing Society . ......................... 339
5.19.14 Check and Balance on False Advertisement to Mislead

Public..... ... .. . . 339

Schemes ... ... . 340

5.19.16 Ease of Doing Housing Activity by Introducing One

Window Operation. . ............ .. ... ... iuii.. 341
5.19.17 Maintenance of Record of Property Dealers .. ........... 341
5.19.18 Preparation of Master Plans on Urgent Basis . ........... 341

XXix



5.19.19 Fixation of Responsibility for The Violation of Master Plans 342

5.19.20 Issuance of Master Plans in Accordance with Latest Master

Plans . . oo e e 342
5.19.21 Updated Record of The Approved Housing Schemes. ..... 342
5.19.22 Preparation of Master Plans at Different Levels . ......... 342

5.19.23 Non-Issuance of Demand Notices to Not Approved Housing
SChemes . ..o e 343

5.19.24 Provision of Utility Service by The Departments Without
AnyDelay ... ... 343

5.19.25 Coordination of Housing Societies with Water Supply

AUthOTILY . ..ot e e 343
5.19.26 Audit of Available Land on Periodical Basis............ 344
5.19.27 Time Line For the Approval of Technical Approval . . . .. .. 344
5.19.28 Simultaneous Process of The Application................ 344
5.19.29 Verification of Documents of Ownershipof Land . ... . ... 345

5.19.30 Response of The General Public and Inviting of Objections 345

5.19.31 Simultaneous Verification of Technical Aspects of The

Layout Plan of The Housing Societies . . ................. 345
5.19.32 All Other Formalities to Be Performed Simultaneously. . . . .. 345
5.19.33 Constant Check and Balance on Development Process. . . . . 346

5.19.34 Establishment of a single planning and enforcement

INSHIEON . . oo s 346
5.19.35 Establishment of a central authority to grant approval....... 347
5.19.36 Specification of areas not suitable for housing projects.. . . . . 347



5.19.37 Equality before law and application of same rules.........
5.19.38 Constitution of monitoring and vigilance teams to have
checkandbalance. . ...
5.19.39 Fixation of boards at conspicuous places to indicate
undeveloped plots. ..o oo
5.19.40 Rules for the transfer of plots in the housing society. . . .. ..
5.19.41 Online record of housing sites. . ......... ... oo vinn.
5.19.42 Maintenance of record and registration of the property
dealers . ... e

5.19.43 Introduction of the system of land audit after every six

5.19.44 Check and balance and limiting the tenure of the
management staff . ... i
5.19.45 Constant Check and balance on sale, purchase and transfer
OfPlOLS. .. oo e
5.19.46 Registration of the developers of the housing industry . . . ..
5.19.47 Responsibilities of regulators the housing schemes. . .. .. ..

5.19.48 Reduction of rate of scrutiny fee to encourage housing

5.19.50 Housing should be declared as a poverty alleviation measure
5.19.51 Elimination of one side agreements. . . .................
5.19.52 Suitable amendment in the cooperative societies Act1925 ..
5.19.53 Amendment in The Pakistan Electronic Media Regulatory

Authority (PEMRA) Ordinance 2002. . . .................

XXXi

348

348

348

342

349

349

350

350

350

350

351

352

352

353

353



5.19.54 Amendment in The Punjab Devetopment of Cities Act 1976 354

CONCLUSION . . ... e 356

xxxii



A CRITICAL ANALYSIS OF LEGAL
FRAMEWORK RELATING TO HOUSING
INDUSTRY IN PAKISTAN

Ph.D. THESIS

Submitted By
Shahid Rizwan
Registration No 90-FSL/Ph.D Law/ F16

Superviser

Dr. FAKHAR MAHMOOD MAKHDOOM

Submitted to
Department of Law

Faculty of Shari‘ah & Law
International Islamic University Islamabad.

[1]



CHAPTER 1
INTRODUCTION
1.1  THESIS STATEMENT.

The present legal framework relating to housing industry in Pakistan is weak,
unable to check malpractices, so it needs to be improved to achieve the goal of
housing for all as envisaged by UN Habitat Agenda, in the light of international best
practices.

1.2 INTRODUCTION TO RIGHT TO ADEQUATE HOUSING.

Right to adequate housing is viewed as one of the most important human
rights. UN Habitat has laid down the minimum criterion for adequate housing which
includes following things, security of tenure, availability of services, materials,
facilities and infrastructure, affordability, availability, accessibility, location and
cultural adequacy, privacy, protection against forced evictions and freedom of
movement.!

In the developing countries like Pakistan a large number of people lack
shelter.Right to housing is a precondition for the development of a human being in all
respects.? Satisfactory and moderate housing is not only important for security and
solace, but at the same time it is a basic thing in cultivating social union and
development of a country. The industry of construction and housing has the capability
of retaining an enormous number of gifted and incompetent workforce, essentially

alleviating joblessness and, in this way, decreasing destitution in the nation.?

! Right to Adequate Housing, Fact Sheet 21. OHCHR&UN-Habitat.

The Habitat Agenda Goals and Principles, Commitments and the Global Plan of Action,
www.unhabitat. org/declarations/habitat-agenda.htm, Visited on 05-06-2020.

Charles Abrams, Revolution in Land,Housing in the modern world, man ‘stuggle for shelter
in an urbanizing ,Institute of Caribbean Studies,1965,pag 99.

ra
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Housing construction productivity and activity has been ascending in Pakistan
lately from low level; as yet housing sector is in its carly stages as compared to other
countries. There is a gigantic potential for growth, given a gencrally steady and
growing economy, a quickly expanding populace, neglected housing request, and a
growing attention to housing money alternatives. When the housing industry would
develop all the allied industries would also development which would lead to the
overall development of the country.

All things considered, there stay difficult issues in the housing industry,
which require consideration, on the grounds that the extremely high land prices, high
and rising interest rates and rapid increase in construction materials are undermining
the growth.

1.3 NEED FOR HOUSING FOR THE HUMAN BEINGS.

It is a right of every human being to have an adequate housing not only for
himself but for his family in addition to food and clothes.’

Inspite of the fact that housing is a very essential need for a human being there
are numerous people who are still deprived of this basic necessity.® The housing
industry, in spite of its significance and acknowledgment, remained ignored in
Pakistan and has not had the option to draw in even a humble allotment of public
sector assets.”

Pakistan is considerd one of those countries which has experienced

urbanization and insufficient housing because of mass migration of populace from

4 JIANG, D., CHEN, J. I, and ISAAC, D. (1998) The Effect of Foreign Investment on the Real
Estate Industry in China, Urban Studies, 35, pp. 2101-2110

? www.unhabitat.org/declarations/habitat-agenda. htm, Visited on 16-035-2020.

6 FIAS, Improving the Performance of the Housing, Tourism, and Retail Sectors 2005

Pakistan; World Bank.

Mohammad Arshad Khan, “Role of Banks in Housing Finance”.
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less developed areas to big cities territories in the last sixty years. Of the all-out
populace of very nearly nineteen crores, the urban populace in Pakistan comprises
about thirty-six, and is expanding at a rate of two point six every year.?

This trend of rapid shifting from the less developed ares to big cities has put a
lot of pressure on the housing demend and has worsed the housing conditions.*The
existing housing conditions are characterized by congestion, insufficient sewerage,
contamination and poor structure construction, which offer no security of residency or
assurance from climate furthest points.

Twelve years ago, the yearly assessed housing request was five lakh and
seventy thousand units while the real supply was just three lakh housing units leaving
a shortage of two lakh and seventy thousand housing units for each year. As a result
of this circumstance about forty percent of the population of the all-out urban
populace lives in casual squatter settlements.'°

During the ongoing years, progressive Governments displayed familiarity with
the issues relating to housing shortfall in Pakistan. Different plans have been started
as policy choices including plans and programs for unraveling the urban development
and housing issues of the regularly growing populace in Pakistan. A national housing
policy was outlined which secured every single applicable part of housing, including
arrangement of land financing, construction technology, building materials, low pay
housing research, institutional system and usage instrument. The significant

accentuation of the nation's housing policy is on asset activation, land accessibility,

8 C1A World Fact book, 23 August 2014

9 Statement by Mr. Tahir Igbal, Minister of State for Environment, Local Government and
Rural Development in the Twelfth Session of the UN Commission on Sustainable
Development (30 April 2004).

10 Akhter Hameed Khan, Pakistan: Scaling up Rural SupportPrograms, Poverty Alleviation

Policy Paper
series monograph No.1, Shanghai, May 25-27, 2004,
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motivators for home possession, impetuses to developers and constructors and
advancement of research and development exercises to achieve housing for all.!!

The target of present thesis is to survey and assess the present regulatory legal
framework of housing at the three layers of the Governments. The significant point of
this thesis is to find out the issues of housing laws, rules, and regulations and to
suggest some recommendations to strengthen it so that the goal of housing for all may
be achieved in Pakistan.

1.4  HOUSING AS AN IMPORTANT RIGHT.

Right to housing has an important link with other rights including right to
water, right to health, right to food. It has also a link with right to education, right to
expression, right to hold property, right to work and freedom from arbitrary
interference on the part of others.!? Housing is an essential and key human need.
Today, there is a virtual housing emergency in the mation. Fast populace growth,
stuffing, deficiency of supply, maturing housing stock, development of ghettos and
Katchi Abadis and absence of a strong legal framework to regulate it has additionally
disturbed the circumstance and the goal of housing for all has become a dream.

The accessibility of moderate housing is 2 major cause of migration of the
people from the rural areas of Pakistan to the urban areas of Pakistan. After more than
seventy years of presence, Pakistan has not been able to provide housing units to all

the people. The combined setback in supply of housing units has reached upto 8.0

H National Housing Policy Report 2001, Ministry of Housing and works tourism.
2 Human Rights in Cities Handbook Series, The Human Rights-Based Approach to Housing
and Slum Upgrading, UN Habitat for A Better Urban Future, Page 13.
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million units as indicated by current gauges and is expected to reach at the 10 million
housing units till 2020."

The housing emergency in Pakistan started after independence due to flow of
displaced people into the domains that became part of Pakistan. The administration of
Pakistan embraced the welfare-state model as its development policy at the hour of
freedom. As indicated by this model, the state attempted to give housing and asylum
to its residents. Undertakings were propelled in numerous urban areas of the nation to
give essential housing (a couple of rooms, latrine and kitchen) for low-salary
gatherings and Government workers.

The biggest housing activities were in Karachi where, through the Greater
Karachi Resettlement Plan of 1958, the administration planned for giving 500 little
portions over various periods. The payment plan to get those housing units consisted
of unpredictable installments but that plan could not be materialized. Various other
housing plans in different urban areas were introduced which could not be successful
and the situation of housing for all further worsed.

The Governments of Pakistan in order to provide housing units to the citizens
of Pakistan have adopted various policies including formation of cooperative housing
socicties and providing these societics lands at a subsidised rate. As per last census of
nineteen ninty eight, the total number of housing units all through the nation was
nineteen point three million. Sixty-seven point seven housing units were in rural

zones and thre two point three in urban territories. The general housing stock involved

3 http:/hdr.undp.org/en/media/HDR 2007, 2008_EN_Complete.pdf,Accessed on 14-09-2016.
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three nine percent kucha houses (made of mud), forty percent semi pukka houses (join
with mud and concrete) and twenty one percent pukka houses (made of bonds).'*

Today, Pakistani urban areas experience the ill effects of housing shortages of
around three million units (while almost half of Pakistani who live in big cities they
live in ghettos). The stock of city housing is additionally undermined by rental laws
which have undermined the concept of housing as a right. That is the reason due to
which only about 5% of housing units in Pakistan are leased out.

There were almost twenty-one point seven million housing units in the nation
for one hundred and seventy-seven million inhabitants and the necessary required
number of housing units for the populace was twenty five point eight three mallion,
indicating deficiency of about seven million housing units in 2011. There were sixty
seven percent housing units in the rural areas in provincial zones and thirty ome
percent in urban regions in nineteen ninty eight.’®
1.5 HOUSING AS A BASIC NECESSITY.

According to the report of World Bank the legislature can reinforce property
rights and land organization process as a team with the private sector. It can likewise
fortify the property development system, bolster the structure business, encourage the
growth of essential and optional housing account markets, and present valuable focus
on housing money program.'®

Housing for the urban poor is the most imperative territory of concern for

policy makers, organizers and development organizations in urban communities and

" Ibid, Page 1.

13 www.planningcommission.gov.pk, Accessed on 12-6-2017.

16 Government of Pakistan, Population Census Organization, The Pakistan Development Review
37.4/I (winter 1998), Natiomal Institute of Population Studies NIPS, Planning and
Development Division, Islamabad, (2013), pp 37:4.481-493
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towns. The Karachi Strategic Development Plan 2020 indicates us that urban poor
households who dwell in casual settlements of different sorts have reached to 941,968
housing units in 2010 and every year 100,000 new households in this class are
included.

The rise of katchi abadis in Islamabad likewise mirrors the way that better
controlled and oversaw urban areas have not had the option to stretch out moderate
choices to the urban poor. According to Capital Development Authority (CDA)
records, more than fifteen katchi abadis have advanced in various areas in Islamabad
involving a differing number of households. Once made, katchi abadis offer the
intense issues including the varius modes and plans to regularize the kachi abbadis
(slums) in addition to various other planning issues.

The market has been not been able to satisfy the growing needs to supply
housing stock at reasonable prices. Despite the fact that interest for moderate housing,
especially rental housing that is reasonable for low and average class salary workers,
has increased, the stockpile has not. The growing gap between rich and poor has
further increased instead of decresing during the last forty years. The situation of
housing shortage and repid increase in the prices of the housing units has further
worsed the situation of an access to housing for the poor people.

The housing request and supply expands in Pakistan. According to a recent
report by the World Bank, housing-account to-GDP proportion in Pakistan is simply
one percent. But according to the same report the ratio in our neighbouring country
i.e. India is seven percent and this ratio is half in rest of the developed world. The

International level of housing per room inhabitance is three-point four people; though
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in our country (Pakistan) is six point seven individuals per room."It is an indication
of very high congestion. It requires a Legal Framework by which the ease of doing
housing activity can be made a mode to achieve a further higher goal of housing for
all at higher level.

1.6 ACKNOWLEDGMENT OF HOUSING AS A RIGHT IN THE

LEGALFRAMEWORK OF PAKISTAN.

The right to housing or safe house is acknowledged in Constitution of Islamic
Republic of Pakistan 1973, as an essential right. The article 38(D) of the Constitution
of Islamic Republic of Pakistan 1973 recognises housing as an important social right.
State should take all possible measures for giving essential needs of life to the
residents across the board, which includes including housing as well. Pakistan
likewise embraces different international understandings, including UN Habitat
agenda to take measures in the provision of housing units to its citizens subject to
availability of resources. Additionally, housing as a right is explicitly referenced in
the United Nations Vancouver Declaration on Human Settlements.

There are different strategies that straightforwardly or in a roundabout way
address the housing issues. Housing as a right is not included in the Fundamental
Rights provided under the Constitution of Islamic Republic of Pakistan 1973. As per
National Housing Policy 2001, the Government of Pakistan cannot perform the role of
a developer to provide housing units directly to the homeless persons. This fact was
further fortified and clarified by the apex court of Pakistan.

It was held by the Supreme Court of Pakistan with regard to manner of

exercise of powers by an authority with respect to aliotment of housing units that

17 Burke, Jason, "Pakistan looks to life without the general”. The Guardian, London, 17 August
2008.
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looking at the powers of the Chief Minister for allotment of public property, the

principle laid down in the case of Igbal Hussain v. Province of Sindh through

Secretary, housing and Town Planning Karachi and others, will be useful wherein this

court has observed as under, at this juncture, germane to refer a judgment authored by

me in CPNo.5-878 of 2014 where following the above dicta, it was concluded that:

L.
I
1L

Iv.

a state land is the property of people of Pakistan;

the authority is custodian of such rights of people of Pakistan;

the authority is meant and believed to act to protect such property of people of
Pakistan which includes disposal of such property at proper market rate/price;
An illegal order, regardless of status of person, passing/ issuing it, shall not
have binding effect upon subordinate.'® From this case it is very much clear
that such type of housing policy cannot be followed in which Chief Minister
or Prime Minister of Pakistan can provide pieces of lands to homeless people
to achieve the goal of housing for all. Based upon this approach the Legal
Framework of Pakistan relating to housing industry should be designed in
such a manner that private sector should be assigned the main role to perform
the housing activity.!’But it does not mean that the provision of housing units
to the citizens of Pakistan should be left to the sweet will of the private
sector.Un bridled housing activity by the private sector cannot be allowed. The
Government of Pakistan should keep a check and balance on the activities of
housing industry through a strong LegalFramework.The role of the three
layers of the Governments in Pakistan should be of a facilitator and regulator

instead of developers of the housing industry.

19

Government of Punjab Vs Syed Asghar Hussain, 2014 SCMR 1611.
Igbal Hussain Vs Province of Sindh, 2008 SCMR 105
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1.7 IMPORTANT CAUSES AND REASONS FOR NOT ACHIEVING THE

GOAL OF HOUSING FOR ALL IN PAKISTAN.

Housing is one of the important necessities of life and it occupies the biggest
portion of any human settlement. Housing ownership promotes social cohesion.
Housing enables participation in other development activities of the human being.?
Pakistan is also trying to achieve it and following the practice of the developed
countries. Research has proved that to produce better citizenship in a state no other
element helps more towards achieving a good civilization than to provide housing
units to the citizens by a Government in a state.>!

Although at this moment housing is not a fundamental right under the
Constitution of Islamic Republic of Pakistan 1973 but right to housing has been
included in the chapter of principles of policy in the Constitution of Islamic Republic
of Pakistan1973. In order to provide housing as a right as envisage under the UN
Habitat agenda, housing is discussed under Article 38 of the Constitution of Islamic
Republic of Pakistan 1973. Pakistan is a party to UN Habitat agenda and the Istanbul
declaration on human settlements promised “7The Sull and progressive realization of
the right to adequate housing” 2

A target of housing for all has been set in the UN Habitat agenda but for the
time being the situation of housing for all is not encouraging in Pakistan and a lot of
work is yet to be done. At this moment Pakistan is facing a shortfall of four point

three million housing units and there is an annual demand of five lakh seventy

o Medium Term Development Framework, 2005-2010, Page-175.

=1 John M. Gries “Housing in The United States” The Journal of Land & Public Utility
Economics,

1, 1925, P 23-35,

Lou Haysom, “No place Like Home", Agenda, No. 30, Provinces jn Focus, 1996, p.87-90.

(1]
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thousand housing units as against a supply of three lakh housing units per annum. As
a result of it, there is a recurring annual shortfall of two lakh seventy thousand
housing units each year.’® The cumulative shortfall in supply of houses equals eight
million units according to current estimates and is expected to reach the ten million
housing units figures by the year 2020,

If we look at the near past, the situation became worse when after the incident
of 9/11, housing activity become totally a commercial activity and a hub of
speculation. The immense potential of investment in the Housing Industry of Pakistan
was exploited by the developers of the housing industry to eamn abnormal profits.
Boom in the housing industry was seen after 2001, when 9/11 incident proved fuel to
the fire and housing industry underwent an intense period of growth. During this
period of time oversees Pakistanis from Gulf and Europe pulled billions of dollars out
of foreign markets.

Due to uncertain situation and insecurity of the invested capital in the foreign
markets the foreign investment was routed to the housing industry of Pakistan.
During this period of time speculation in the housing industry was at a peak. Housing
was out of range for poor and middle class and only elite class could afford to
purchase a house. As a result of large scale of its overseas remittances jumped from
one point five billion dollars to four billion dollars in 2002, which was an
unprecedented development.2Most of this money was invested in the housing and

real estate sector of Pakistan.

3 National Housing Policy 2001, P1.
H Mubammad Arshad Khan. “Pakistan Institute of Development Economics”, (Islamabad,
2007), 28.

= www.finance.gov.pk visited on 1% March, 2017.
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Due to poor performance of other industries the local investors in the country
also preferred to invest in the housing industry of Pakistan. The decision of state bank
of Pakistan to reduce interest to three percent from twenty two percent resulted in
greater use of credit facilities 1o invest capital in the housing industry.?® To make
investment of the saved money also encouraged the people of Pakistan to invest in
the housing industry of the country.

Diminshing output of the other industries, commercial activities,
manufacturing units, processing the power brokers, capitalists and investors preferred
to invest in the housing industry of Pakistan. Investment in housing industry 1s
considered safe as compare to investment in other industries due to multiple risks
involved. Housing being a fix asset and the risk in the sudden loss of investment are
limited due to this reason housing activity became a top trend business Pakistan.”’
Due to this reason the housing for poor and middle class became a dream. Only elite
class was able to purchase a housing unit for it.

General feeling among the investors that in the age of highinflation the
investment in housing industry was safer and more profitable became another reason
to invest money in the housing industry of Pakistan. In USA the investors invested in
housing industry as they considered it as a safe investment. Furthermore, they
considerd it a good investment in the age of high inflation due to this reason many

people preferred to invest in the housing industry.*

o Zabid Igbal, “Pakistan: The Housing Market Thrives as More Pakistani Capital Returns
Home"”, Daily Dawn 29 December, 2007.

= Daily, The News, Allaudin Masood, “*Article”,” Housing Deficit”, 6th December 2007.

8 Frederick P. Swtz and Arthur E. Karthman, “Housing Affordability and Spatial Price

Variation in the United States”, Economic Geography,58,1982, P 221-235.
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Due to the above-mentioned reasons the people invested money in the
housing Industry of Pakistan as a purely business activity and this nasty business
activity became a reason of artificial inflation in the prices of housing units. The same
thing happened in case of USA where along with other economic factors causing
housing shortfall the major reason was the notion that housing was a commodity
which had speculative possibilities and housing instead of a basic necessity of life
was treated as a pure business activity.”

High population growth, inadequate attention towards construction of new
houses, migration from rural to urban areas and breakup of the traditional joint family
system were also the major reasons along with the reasons mentioned above.*

The Government of Pakistan was unable to provide housing to the people of
Pakistan due to shortage of resources so the pnvate sector hunted the immense
potential of investment in the housing industry of Pakistan. In order to take undue
advantage of this situation there has been a mushroom growth of housing societies.

The cooperative housing societies and private housing companies registered
themselves with the registration authorities i.e. Cooperative Housing Societies’
Department and with Securities and Exchange Commission of Pakistan. The process
of registration was done by taking undue advantage of weak legal frame work
relating to registration of housing developers, resultantly, these developers managed
to register themselves even without having any piece of land. These housing
developers bypassed the legal framework of housing industry with impunity by

taking full undue advantage of the weaknesses in the legal framework relating to

-8 Bernard J Newman,” Factors in the Housing Problem”, Annals of the American Academy of
Political and Social Science™, 1937, P1-6.
e Ibid, p,10.
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housing industry. This practice was done in two ways, firstly, by inviting applications
for allotment of plots without having possession of land and in this way deprived the
genuine investors from their hard-earned income.

This happened because either there was a weak legal framework or legal
framework was there but there were some difficulties on the implementation side due
to overlapping of jurisdictions of various departments of various layers of the
Governments under the legal framework. Secondly, housing developers did the same
kind of activity and deprived the investors from their money by inviting applications
of plots more than the land held by them and by issuing fake allotment letters to the
general public.

Housing shortfall and frauds in the housing industry are also made due to
ambiguity/inclarity of jurisdictions. Overlapping of jurisdictions of various regulatory
authorities of housing industry is another reason for not achieving the goal of housing
for all. Although states are members of the international treaties but the matters like
housing and town planning are tackled and handled by the local Governments.

As per fourth schedule in the Constitution of Islamic Republic of Pakistan
1973, the subject of housing is purely a provincial matter but many authorities of the
Federal Government i.e. securities and exchange commission of Pakistan along with
Provincial departments were dealing with the affairs of housing developers due to
which there is an overlapping of jurisdiction and shifting of responsibilities among
the three Governments i.e. Federal, Provincial and Local Governments.?!

Before promulgation of Local Government Ordinance 2001, housing used to

be a subject of concurrent legislative, the Provincial Governments used to exercise

A Constimtional of Islamic Republic of Pakistan 1973, 4th Schedule, 3rd Edition, Pakistan Law
Times, 2002.
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authority over this subject along with Federal Government.Governments of the
provinces of Punjab and Sindh had established under the provincial Acts
development agencies in the urban areas which were responsible for preparation of
master plan, site development plan, approval of site development scheme for housing
schemes including monitoring of housing schemes under building bye laws.

The monitoring of the housing schemes is done under the new rules, bye laws
and building regulations. The areas outside the jurisdiction of above authorities were
regulated by cantonment boards or provincial line departments concerned in their
respective provinces,

The Local Government Ordinance 2001 came into force on 14" August 2001
the structures and systems in place prior to this Ordinance were supplanted by new
structures and systems as a result of it many departments of the provincial
Governments were devolved from the provinces to local Governments. The devolved
functions included, housing, urban and physical planning and public health
engineering, local Government and rural development.*

After enforcement of Local Government Ordinance 2001, the control of the
offices of the local Government and rural development department, and housing and
physical planning department were transferred to local Governments. Earlier these
departments were providing services at the regional, zonal, circle, divisional, district
and tehsil levels were entrusted to respective tehsil municipal administrations with
immediate effect.*

Devolution of above-mentioned offices including housing was a new concept

in Pakistan and the local Governments due to lack of capacity were unable to handle

a Local Government Ordinance 2001, 1st Schedule, 1st Edition, Mansoor Book House, 2007,
3 Ibid, Section 15.
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the subject of housing in a proper way. Due to lack of capacity and resources new
local Governments could not regulate the housing industry. In contrast to Pakistan in
America, the local Governments have been dealing the affairs of the housing industry
in a very smooth and efficient manner.

During the Government of President Nixon, the foundation for decentralizing
the control over the implementation of national housing policy to local Government
was laid down. Since then, the affairs of the housing industry are being carried out in
a well manner. After that Regan Bush administration further decentralized it by
giving local Government more decision making power and greater fiscal control
which resulted in more efficiency in the regulatory regime of housing industry.**

Still there are many problems in the regulatory mechanism and Legal
Framework relating to housing industry of Pakistan, which have been discussed and
critically evaluated in chapter four of this thesis.

1.8 IMPORTANCE OF HOUSING FOR HUMAN BEINGS IN GENERAL.

Housing is regarded as one of the basic necessities of life along with food and
water. Once a person is able to get a proper shelter to cover his head, then acquiring
food and water is not a problem for him with little effort he can get these.’”. The
triangle of necessities for spending a life includes food, clothing and shelter.?

It is very important to have proper dwelling because housing is associated
with other fields of a man’s life. If a person has got a home, he can have a family,

enjoy security and privacy within his house, and can undertake further endeavors for

¥ Janet L. Smith, “The Space of Local Control in the Devolution of U.S Public Housing Policy”,
Geografiska Annaler Series B, Human Geography, 82, 2000, p 221-233.

3 Jean Conway, Housing Policy, p. 1, 2.

3 Rachel G. Bratt, Michael E. Stone and Chester Hartman, A Right to Housing: Foundation for

a New Social Agenda, p. 2, 5.
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better employment. Housing in the shape of private dwellings tends to increase a
person’s socialization. Due to housing a man comes into contact with his neighbours
and also avails the amenities provided by the Government in that locality for the
household.”’

Housing is essential as the acceptance of a proper living place as a right is the
foundation stone for a number of other social activities enjoyed by a man and housing
brings with itself sound health for men. As a result of good housing and being healthy
individuals, persons are enabled to acquire education, better employment
opportunities and make new relationships, it (housing) also increases their
productivity and it in turn leads to a better and manageable society.*® Sheltor is one of
the important things for the social development of human beings and it has a close
correlation in achieving other necessities of life which are pivotal for the social
development of human beings.*

In Singapore the Government considers housing as contributing to political
stability, because owning a house gives individuals a stake in the country.* The
importance of proper housing can be assessed from the fact that nations have been
egged on by the United Organizations Organization (UNO) to provide proper housing

facilities to their citizens. Right to housing has been included in the Universal

¥ Duncan McLennan and Jon Bannister, Housing Research: Making the Connections, p.1, 1.
38 Rachel G. Bratt, Michael E. Stone and Chester Hartman, A Right to Housing: Foundation for
a New Social Agenda, p. 1, 2.
¥ Dickens, P, Duncan, S; Goodwin, M; and Gray, F. Housing states and localities, London,
1985,
0 Ching and Tyabji, Home ownership policy in Singapore: An assessment, Housing Studies,
1991,
Pages 15-28.
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Declaration of Human Rights which emphasis the states members of the UNO to
work on provision of adequate housing facilities to their citizens.*!
1.9 IMPORTANCE OF HOUSING IN ISLAM.

Islam has also acknowledged housing as an important right as Allah has

declared in the Holy Quran that houses are a source of shelter for human beings.*

There is a beautiful hadith of the Holy Prophet # that shelter along with a chaste life

companion and a good conveyance are a source of pleasure for the son of Adam, i.e.
mankind.*}

1.10 IMPORTANCE OF HOUSING VIS-A-VIS LEGAM FRAMEWORK
RELATING TO HOUSING INDUSTRY OF PAKISTAN AND
CHALLENGES FACED.

By realizing the importance of housing as an important nced of the human
beings, the Constitution of Istamic Republic of Pakistan, 1973 has included the right
to proper housing in its Principles of Policy, so that, every new Government may
formulate policies for the provision of housing.**

The Constitution of Islamic Republic of Pakistan 1973 aiso acknowledges the
acquisition of property, in accordance with the provisions of law as a fundamental
right and no person shall be deprived of his property save in accordance with law.*

To achieve the goal of housing for all the department of housing in Pakistan
has been transferred to the provinces for proper provision of the right to housing to

the citizens of Pakistan. Previously, before the 18th amendment in the constitution of

H Universal Declaration of Human Rights, Article 25 (1), www.google.com, Accessed on 12-6-

2017.

42 The Holy Quran, Surah An-Nahl, Verse 80, Dr. Tahir ul Qadri, Arfan ul Quran, Minhajul
Quran, 2019, Lahore.

3 Musnad Ahmed, 1368.

H The Constitution of the Islamic Republic of Pakistan, 1973, Article 38 (a)(d).

¥ Ibid, Article 23/24.
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Islamic republic of Pakistan 1973 housing was a federal subject but now it is in the
purview jurisdiction of provincial Governments. Afier 18" amendment to the
Constitution of the Islamic Republic of Pakistan, 1973, has changed the scenario and
now the responsibility of provision of the right of housing rests on the provinces.*® It
is also worth mentioning that the taxes on property and in matters of succession have
been removed from Part I of the Federal Legislative List therefore allowing provinces
to regulate the matters relating to housing.*’

However, it is witnessed that private housing companies were incorporated
under the Companies Ordinance, 1984 and now under Companies Act 2017, under a
Federal level law, with the Securities and Exchange Commission of Pakistan which
needs to be changed.*® The Companies Ordinance as well as the Companies Act 2017
has explicity excluded such institutions from its domain which are formed to carry out
a non-trading activities and their activities are confined to a single province will be
the exclusive domain of the provinces.*

It is pertinent to mentioned here the activities of the cooperative societies are
being regulated by the respective provinces in their territorial jurisdictions. Whether
housing is purely a business and profit-making activity or it is a poverty alleviation
measure it shall be discussed in the coming chapters of this thesis along with suitable
amendments which are required to be introduced in the legal framework.

Housing for all is possible when along with other factors; institutions like the

House Building Finance Corporation and other housing finance companies provide

e Attaur Rehman Sheikh et al, Climate Resilient Housing: An Overview of the Policy
Landscape in Pakistan, p. 8,3.

¥ impact of the Eighteenth Constitutional Amendment on Federation-Provinces Relations,
PILDAT, Briefing Paper No.39, p. 12, 7.

¥ Incorporation of NBFC and Grant of License,
https://www.secp.gov.pk/licensing/nbfcs/housing- finance-services/

® Companies Ordinance, 1984, §§ 4/5.
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loans for the construction of housing units but the situation of housing finance is not
good because the house building finance corporation is of the view that financing the
housing sector is itself risky and unpredictable due to the presence of discrepancies in
the law and administration.*

Due to this reason the provision of housing is getting worse. Furthermore,
housing is being carried out as purely a profit-making activity due to which the greedy
property and land mafias are eamning abnormal profits. Housing has turned out into a
nasty trade as the fruits of the legislations are not reaching the people at large as the
plots and houses are too expensive to be bought by an ordinary person.’! The aim of
housing for all is a target which has not been achieved because of two reasons. Firstly,
there is a weak legal framework which needs to be strengthened. Secondly, there are
weaknesses on the part of the regulatory authorities of the housing industry due to
overlapping of jurisdictions.

In the backdrop of these points, subsequent chapters of the thesis will deal
with the identification of the problems in the legal framework and to suggest suitable
amendments in the legal framework to strengthen the legal framework of Pakistan
relating to housing industry. Finally, my thesis will end with some recommendations
and suggestions for the improvement of legal frame work and the ways and means for
the realization of the right to housing in Pakistan as envisaged by the UN Habutat
agenda.

1.11 UNIVERSAL DECLARATION OF HUMAN RIGHTS AND THE RIGHT

TO HOUSING.
* State of Human Rights in 2014, Housing, p. 308, 5.
31 Ibid, p. 305, 2.
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The Universal Declaration of Human Rights was adopted by the United
Nations General Assembly meeting on December 10, 1948 in Paris.>? The document
was adopted as a consequence of the atrocities committed during World War II and is
a declaration affirming the fundamental rights of human beings universally. Right to
Housing has also been admitted as an inherent right of every human being, All the
nations of the world have been stressed to provide their citizens with adequate
shelter.> In the words of the declaration:

“Everyone has the right to a standard of living adequate for the health and well-being
of himself and of his family, including food, clothing, [and] housing™.>*

Although the declaration is not a treaty,*> and many lawyers consider it a part of
customary international law,*® but it is morally binding on the member states who
gave their assent. To add, Pakistan also ratified the Unijversal Declaration of Human
Rights. 1988 was the year when 40% anniversary of Universal Declaration of Human
Rights was cclebrated, in that year adequate housing was recognized as a legal right

and after it many International Conventions have adopted adequate housing as a legal

right.?’

3 "The Universal Declaration of Human Rights™, wwnw un. org.pk. Accessed on 12-5-2018.

53 "United Nations Charter, preamble and article 55". United Nations. Retrieved 4-10-2013.

bl Article 25 (1), Universal Declaration of Human Rights, www.un.org, Accessed on 13-5-2018.

5 Sohn 1, "The Human Rights Law of the Charter” (1977) 12 Texas Int LJ 129, 133.

36 Office of the High Commissioner for Human Rights. "Digital record of the UDHR". United
Nations.

5 The UN Committee on Economic, Social and Cultural Rights and the Right to Adequate

Housing: Towards an Appropriate Approach, Scott Leckie, Human Rights Quarterly,
Volume.11, No4,1988, Pages 522-560.
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1.12 RIGHT OF HOUSING VIS-A-VIS INTERNATIONAL COVENANT ON
ECONOMIC, SOCIAL AND CULTURAL RIGHTS 1966.

Ratified by Pakistan, the International Covenant on Economic, Social and
Cultural Rights is another important convention which asks the parties who have
ratified it to protect the economic, social and cultural rights of their subjects.”®

It also discusses shelter in the following words:

““The States Parties to the present Covenant recognize the right of everyone to an
adequate standard of living for himself and his family, including adequate food,
clothing and housing, and to the continuous improvement of living conditions. "

About ninety-two states have ratified the Treaty on Economic Social and Cultural

rights which has acknowledged adequate housing as a right.

1.13 HOUSING RECOGNIZED AS A RIGHT INTERNATIONALLY.

The importance of housing can be assessed from this fact that the human right
to an adequate housing is recognized in International human rights laws as component
of the right to an adequate standard of living in many UN Charters and Treaties.®
That how it plays an important part in the lives of people. From the day a person is
born till his last day, the shelter in which he lives shapes his life in a number of ways.
Starting from education and health, housing leaves its imprint on different fields of a
person’s life including his employment, self-esteem and social status. It is due to the

significance of having an adequate dwelling that it has named as a right and all the

58 "UN Treaty Collection: International Covenant on Economic, Social and Culwral Rights".
UN. 3 January 1976. Retrieved 21 November 2016.

39 Article 11 (1), International Covenant on Economic, Social and Cultural Rights,
www.un.org,Accessed on 14-6-2018.

s Human Rights in Cities Handbook Series, The Hurman Rights-Based Approach to Housing

and Slum Upgrading, UN Habitat for A Better Urban Future, Page 10.
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nations of the world have vowed to give their citizens proper shelter. In the limelight
of the same, 1987 was declared as an International Year for the Homeless.®!

The aims and objects of UN Habitat are in accordance with the purposes of Charter
of UN and the principles of International law are on the subject of Historical
Perspective of Housing Industry. This Chapter evolves from the Pre UDHR state
about housing and passing through the phases of chronological research study of
Housing according to universal declaration of human rights 1948, Housing according
to International Convention on economic, social and cultural rights 1966, and
Housing according to International convention on the elimination of all forms of
discrimination against women 1979.

Housing according to convention on the rights of the child 1989, Housing according
to convention relating to the status of refugees 1959, Housing according to
international convention on the protection of the rights of all migrant workers and
member of their families 1990, Housing according to declaration of the rights of the
child 1959.

Housing according to international labour organization recommendation No. 115
concerning worker’s housing 1951, Housing according to declaration on social
progress and development 1969, Housing according to declaration on the rights on
disabled persons 1975, Housing according to Vancouver declaration on human
settlements and action plans 1976, Housing according to NESCO declaration on race
and racial prejudice 1978, Housing according to JLO recommendation No. 162

concerning older workers 1980, Housing according to the right to development 1986,

&l General Assembly Resolution Number 41146 (4 December 1986} ESC Resclution1987/37.
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1.14

Housing according the global strategy for shelter to the year 2000 (1988) and Housing

according to agenda 21 (1992).5°

UNITED NATIONS HABITAT AGENDA

UN Habitat has been designed to enable member states to take responsibility of
the people for the promotion and creation pf sustainable human settlement.** Un
Habitat agenda provides guidance to the states to take steps to tumn the vision of
housing for all into a reality. In order to promote International, regional, subregional,
national and local cooperation and partnerships institutions like Commission on
Human settlements and United Nations Centre for Human Settlements are playing a
pivotal role to achieve the goa! of housing for all.

1.14.1 First UN Habitat Conference.

The first UN Habitat conference was held at Vancouver British Columbia, Canada
in 1976. The purpose of it was to discuss the issue of housing shortfall due to rapid
urbanization. Sixty-four recommendations were proposed for future action. In 1977
after this conference a general assembly resolution 36/162 was passed to create a
United Nations Centre for Human Settlements UNCHS (HABITAT). A functional
commission of Economic and Social Council was established as a governing body.

It starts with the preamble unacceptable human settlements is an increasing threat
due to inequality in the economic conditions and uncontrolled urbanization unless and
until some protective measures are taken at national and international level. The first
action suggested was to take a bold, meaningful and effective human settlement

policy and human settlement should be considered as an instrument of development.

ez www.un.org, Accessed on 27-2-2018,
& www.unhabitat.org/declarations/habitat-agenda.htm visited on 10-03-2020.
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Adequate shelter was declared as a basic human right in the first conference and
Jocal Governments were encouraged to play an effective role for the provision of this
basic right.**

1.14.2 Second UN Habitat Conference.

The United Nations Conference on Human Settlements (Habitat II) was held in
Istanbul, Turkey in 1996. All nations present at the conference unanimously gave
their assent to the ‘‘Habitat Agenda’ which is a commendable effort for right to
housing. The agenda focuses on two basic perspectives of dwelling, i.e. “‘adequate
shelter for all”’ and *‘sustainable human settlements development in an urbanizing
world”.6 Tt has been universally agreed in the conference that Governments will
work on the provision of suitable dwellings to their citizens and the construction of
houses will be in accordance with the standards of health and hygiene.%

The agenda has reminded the member countries that provision of healthy housing
is a responsibility and it’s not that the population should be housed, but they must be
provided the best housing which would enable them in further endeavors of their
lives.®’

All nations have affirmed that they shall commit to the cause of provision of
suitable housing. It has been recognized that Governments’ ability will be brought in
use for provision of other amenities of life in relation to housing and steps will also be
undertaken to help tenants secure their right of tenure. The recognized standards of

human rights will at all times be kept in mind.®® Other commitments were also made

& The Vancouver Action Plan.Habitat.ige.org. Visited on 3-12-2017.

63 The Habitat Agenda Goals and Principles, Commitments and the Global Plan of Action,
www.unhabitat.org/declarations/habitat-agenda htm, Visited on 05-06-2020.

8 The Habitat Agenda, Istanbul Declaration on Human Settlements, p. 1, 1.

';; The Habitat Agenda, Goals and Principles, Commitments and the Global Plan of Action, 27.
Ibid, 39.
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which include the following; Policies will be made to include adequate housing in
national development programmes to ward off social inadequacies. Safety of tenure
will be guaranteed by legislation. There will be no discrimination in provision of
proper housing to citizens.

Such modes of construction will be promoted which will ensure the protection of
surrounding natural environment. Equitable housing will be supported which shall
cater to the needs of women, children, elderly and people with inabilities. Land
management will also be upheld.®

1.14.3 Third UN-Habitat Conference.

The third UN Conference on housing was held as a result of a UN General
Assembly Tesolution number 66/207.The third conference is an important step
towards a new urban agenda. This conference was held in Quito, Ecuador in 2016. It
suggested various ways and means to achieve the goal number 11 of the sustainable
development goals i.e. to make cities and human settlements inclusive, safe, resilient
and sustainable.”® The conference discussed the implementation of new urban agenda
by emphasizing the role of the local Governments and non-Governmental
organizations.’!

1.15 JUSTIFICATION TO SELECT THIS TOPIC FOR RESEARCH.
The present topic has been selected after due consideration of various factors. In
particular, the following reasons have compelled me to undertake research in this

matter so as to identify the defects and deficiencies due to which in spite of an

i Ibid, 40.

7 Wolfgang Amann and Sandra Jurasszovich, Habitat 3-Acrtical Review of the New Urban
Agenda; Housing Finance International, Spring 2017.

m Initiative for Habitat 111 John Papagni, INTA 40Focuses on Habitat111, Journal of Housing

and Community Development,2017.
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immense potential of investment in the housing industry, the private sector has not

been able to perform an effective role. The following reasons convinced to undertake

this research to find out the solutions of the main issues faced by the legal framework

of housing industry in Pakistan:

1.

There is a short fall of 4.3 million housing units in the country and there is an
annual demand of 5, 70,000 housing units as against supply of 3, 00,000 units.
There is recurring annual shortfall of 2, 70,000 housing units each year.
Housing is the mother of all industries because due to housing activity 40
allied industries can be engaged and jobs to skilled and unskilled persons can
be provided at a large scale.

Housing is one of basic necessity of life and according to Constitution of
Pakistan 1973 it is the responsibility of Government of Pakistan to provide this
necessity but due to its financial constraints it cannot do so without the help of
private sector. The private sector is unable to play an effective role because the
regularity legal framework instead of encouraging it is undermining the
investment in the housing by private sector.

Deficiently, there is quite absence of research work on this very subject of
housing in Pakistan, so, it is a pioneer effort on this topic.

The secondary objects of the thesis are to explore these aspects of the topic.

1.16 RESEARCH PROBLEMS

The present thesis is an attempt to find out the answers of the following questions.

1 Whether right 1o adequate housing can be claimed by the citizens of
Pakistan as a fundamental right from the state?
2 What is nature of right to housing and its significance in the Legal

Framework of Pakistan?
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10

What is the current legal framework regulating housing industry in
Pakistan?

Whether the present legal framework relating to housing in Pakistan is
keeping pace with the international law (UN Habitat Agenda)?

Whether legal framework of Pakistan is capable enough that it can achieve
the goal of housing for all in comparison to rapid increase in population?
Whether the existing legal framework relating to housing in Pakistan is
capable to check mal practices or it is a cause for undermining the
performance of housing industry?

What are the issues and probiems faced by the law enforcement/regulatory
bodies, housing developers, investors and other stakeholders?

Whether the present practice of acquisition of land for housing societies is
in accordance with international and national legislations?

Whether the present laws relating to registration of private housing
companies are in accordance with Constitution or it is an unconstitutional
practice?

Whether housing should be a part 6f fundamental right under the
Constitution of Islamic Republic of Pakistan 1973 instead of principles of

policy?

1.17 RESEARCH METHODOLOGY
This research work depends on the studies of laws, rules, regulations, standards
and guidelines, books contemplates, manual reports of regulatory authorities of
housing industry to discover where the deficiencies and violations of the laws exists.
The research strategy which the researcher has chosen for the postuiation is

Investigative examination of the legal framework. Essentially, it is a library ponder
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but in addition to reading books and articles the research has been done by visiting the

housing societies in various cities of Pakistan. The researcher approaches National

Library of Pakistan, library of National Judicial Academy of Pakistan, library of

International Islamic University and Supreme Court of Pakistan.

The researcher has used data and information from various sources like

articles, books, case laws, papers, research papers and clectronic media as auxiliary

sources.

1-

6-

A critical analysis of Legal Framework relating to housing industry in
Pakistan has been done and suitable amendments have been suggested in
the present Legal Framework in the chapter five of the thesis.

Review of existing legal framework (Acts/Rules/Regulations) relating to
housing industry has been done in this thesis and it has been analyzed in
depth.

The international best practices have been identified from the study of
relevant literature of other countries i.¢ India, Singapure and Malaysia.

A comparison of above mentioned two aspects has been carried out to find
out the defects and deficiencies of Laws relating to housing industry in
Pakistan.

Interviews and discussions with stake holders including housing
developers, Human rights organizations, Officers of housing departments,
Officers of SECP, Officers of corporations, Officers of cooperatives
housing societies and officers of FDA, LDA, CDA, Advocates, President
of housing societies, Advocates and human rghts activist has been
conducted.

Based on the analysis of national and foreign laws and information
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collected from stake holders, the practical implications of legal framework
relating to Pakistan has been outlined and discussed.

7- Modifications have been recommended/suggested in the legal frameworks
and practical working of various entities of three layers of the
Governments as well as private entities have been discussed under these
laws.

8- In this manner I have tried to make contribution in the reformation of

present legal framework relating to housing industry in Pakistan,

1.18 HYPOTHESES OF THE THESIS

Before the start of critical study of Legal Framework relating to housing
industry of Pakistan these two assumptions have been laid down after detailed study it
shall be decided which one the below mentioned assumption is correct one.

H; The present legal framework relating to housing industry in
Pakistan is sufficient and efficient enough that it can protect the
legal rights of all the stake holders and the aim of housing for all can
be achieved by it.

H: The present legal framework relating to housing industry in
Pakistan is not sufficient and efficient enough so, it cannot protect
the legal rights of all the stake holders and the aim of housing for all
cannot be achieved by it, so it needs to be strengthened and

modified.
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1.19 OUTLINE OF THE THESIS

This research thesis is divided into ten sections of chapters. Henceforward the
research thesis will take the shape in line with the succeeding chapter-wise
configuration:

Chapter 1 is covering introduction, thesis statement, significance of the
research, literature review, issues of the research problems, research methodology
Housing according to the Islamic law, Need for Housing, Housing as a Fundamental
Right, and Housing being a basic necessity of life as a fundamental requirement. This
Chapter also contains an outline of the thesis, chapter-wise structure of the research
thesis on the basis of scope of the study and problem formulation. This Chapter
watches over the current scenario of the position of legal frame work relating to
housing before becoming member of UN Habitat with the following provisions:

i. Position of housing industry after UN habitat-1 (1976)
ii. Position of housing industry after UN habitat-2 (1996)
iii. Position of housing industry after UN habitat-3 (2016)
iv. Backlog of legislation in Pakistan in relation to UN Habitat agenda
Chapter 2 is on introduction to housing industry in Pakistan. This chapter
contains an overview about the basic legislations and Constitutional provisions about
housing industry in Pakistan. Introduction to Legal Framework relating to major
housing developers in Pakistan have been discussed in it. Complete details about the
formation, operation and role of the developers of the housing industry in provision of
housing units. Legal Framework relating to the co-operative housing societies, private
housing companies, Defense Housing Authority, Bahria Town, Real Estate

Investment Trusts (REITs) and privately working Town Planners and Developers are
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under argumentative discussions in this Second Chapter. It is also comparatively
analyzing the legal framework of DHA, Bahria Town with private hosing societies.

Chapter_3 outlines the legal framework relating to housing industry in
Pakistan. This Chapter starts with the introduction to Domestic Legal Frame Work
Relating to housing industry. This Chapter also argues and comments on the
qualifications and requirements for becoming a housing developer in Pakistani and
the legal and corporate requirements have been discussed. In that pursuit this chapter
discusses the procedure for the formation of cooperative housing societies, Private
housing companies, the working of regulatory authorities (CDA, RDA, LDA, MDA,
PDA etc. Real Estate Investment Trust (REITs). Other regulating and monitoring
agencies of housing industry along with the Legal Framework under which they
operate has been discussed in detail. This chapter also highlights the legal procedure
for the formation of private housing companies, cooperative housing societies and
private housing societies. For legal and corporate affairs this very Chapter analyzes
the working and status of Securities & Exchange Commission of Pakistan how it
regulates the affairs and functions of private housing companies registered under
Company’s Act 2017. For analysis, this chapter highlights the procedure adopted by
the development authorities like CDA, RDA, and LDA etc. to start a housing scheme
along with all the legal requirements. Monitor its own housing schemes and also
monitor the private housing societies within the controlled areas for scrutiny. This
chapter critically examines the working status of the authorities like Tehsil Municipal
Administration (TMA) that are coordinating and monitoring the housing activities of
private sector outside the control area of development authorities.

Chapter 4 critically analyzes the Legal Framework pertaining to housing

industry of Pakistan. This chapter investigates the major problems faced by the
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housing industry within the domestic legal frame work, the acquiring of land for
housing against the intention of legislature of Land Acquisition Act 1894,ambiguity in
the legal framework of housing industry in determining the market value of the land
being acquired for housing scheme, non-adherence to laid down pre-requisites for
acquiring 90% land in advance before launching a housing scheme, the requisite land
that is not acquired initially for launching a scheme vis-a-viz a number of
applications, land acquired for the scheme is not consolidated rather scattered over a
large area. This Chapter points out that instead of acquiring of the land as per law
from actual owners it is purchased through so-called land providers i.e. middlemen
(Agents/Land Mafia) and all sorts of tactics and pressures are used to get land from
poor land owners at cheaper rates. This Chapter elucidates that mostly Shamalat land
is obtained instead of Malakiyat land as a result of which litigation problems arise at
the later stage, whereas, the land owners are compelled to sell their land to the
societies at their terms by exploiting the contents of Land Acquisition Act 1894.

This chapter argues on the limitations, shortcomings and uncertainties of
housing matter such as the illegal encroachment upon Government lands by the
societies, the ambiguous procedure to determent market value of the land acquired for
housing society, need to change the definition of public purpose in Land Acquisition
Act 1894 on the pattern of India to include acquisition of land for housing activity
within the definition of public purpose it, need to provide remedy to housing societies
by providing a right of appeal against the award of compensation as a result of land
acquisition and the absence of a single office to monitor housing societies. This also
gets on the Constitutional embargo on Securities and Exchange Commission of
Pakistan to regulate private housing societies; housing being a provincial subject and

shifting of responsibilities by various Government departments due to in-clarity of
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legal frame work is also discussed in this chapter. The unauthorized use of the name
of the Government’s Ministries to gain credibility, the lacuna in the registration of
housing societies, the absence of precondition of land for registration of cooperative
housing societies and the schemes are announced through print and electronic media
in advance before acquiring/purchasing of the land are the bumning subjects under
discussion in this very chapter.

This chapter criticizes the present-day problems of public at large that is the
gencral public is asked to register themselves initially by paying registration fee to
become eligible so as to apply later for allotment of plots then applications are invited
in much high numbers against the limited number of plots available for allotments.
After inviting applications in bulk balloting is not done in a fair manner. Out of the
way, the applied plots are required to be allotted on first come and first serve basis but
instead of it housing societies resort to favoritism/nepotism. This process is followed
in the case of plots reserved for low-income groups. Allotment is made through a
letter without declaring plot numbser, street number and phase number, and size of plot
is either changed or reduced subsequently without any cogent reasons. Some other
relevant issues like non-auctioning of residential, commercial plots in open bids,
multiple allotments of the same plot, low standard of town planning are under the
arguments in this chapter along with the legalities and constitutionality of registration
of private housing companies with Securities and Exchange Commission of Pakistan.
Short fall of housing units due to challenges of accelerated urbanization and rapid
increase in population and incapacity of the Legal Framework to tackle it is also
discussed. This chapter brings together the reasons for housing short fall in urban
areas and incapability of the legal frame work in managing housing short fall due to

rapid urbanization, meeting housing short fall by adopting urban policies and plans,
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improving housing short fall by improving urban land management and addressing
urban spraw] are also important topics discussed in this chapter. This Chapter seeks
for addressing housing short fall due to urban mobility challenge and improvement in
technical capacity to plan and manage cities to provide housing units, sees the
challenges experienced and lesson learned in land and urban planning which resulted
in housing short fall and forecasts the future challenges and issues in the housing
industry under a new urban agenda. Legal perspectives on the improving urban
legislation to provide housing units, de-centralization and strengthening of local
authorities and improving municipal financing to provide housing units are discussed
in this chapter. This chapter is proposing the new ways for strengthening and
improving asses to housing finance and slum upgrading and prevention of
homelessness, with the improving access to low income and adequate housing for
middleclass and lower middle class.

Last but not least, this chapter also discusses whether housing should be a

fundamental right under the Constitution of Islamic Republic of Pakistanl1973 or not.
The legal jurisprudence regarding housing as a basic nced has been discussed.
For theoretical framework of the resecarch the supporting theories regarding
fundamental rights to property and right to housing vis-a-vis the Theory of Jhon Rawl,
the concept of distributive Justice and the collective Justice are of main concern in
this Chapter.

Whether Government of Pakistan should directly provide housing units to
homeless citizens or the Government should play the role of the facilitator only by
encouraging and regulating the private sector.

Chapter 5 contains an introduction to housing industry; historical perspective

of housing; international legal regime regarding housing industry; Legal Framework
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of Pakistan regarding housing industry; critical appreciation of existing Legal

Framework and Conclusions and Recommendations to strengthen the existing Legal

Framework relating to housing industry in Pakistan.
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whole situation the general public is suffering. According to UN Habitat agenda
housing for all is the goal of Pakistan but under this situation it has become a dream
only.

It is however becoming an increasing source of concern that despite the
presence of requisite rules and regulations, the monitoring and enforcement
mechanism is somewhat not robust enough to curb the long list of irregularities being
seen to be more and more frequent. Following are the major developers of the housing
industry which are a means to provide housing units to the people of Pakistan under
the Legal Framework relating to housing industry of Pakistan.

2.1 MAJOR HOUSING DEVELOPERS DOING HOUSING ACTIVITY IN

PAKISTAN

Housing activity is being performed mainly by these housing developers in

Pakistan.

i.  Cooperative Housing Societies.
ii.  Private Housing Societies.
ili. Housing Societies of Private Sector Regulated by The Regulatory
Authorities.
iv.  Real Estate Investment Trusts (REITs).
v. Defense Housing Authority (DHA).
vi. Bahria Town Housing Society.
vii.  Kachi Abbadis.
viii. Government Sector as Developers of Housing Industry.

ix. Government as Developer of Housing Societies.
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22 THE CONCEPT AND ROLE OF COOPERATIVE HOUSING

SOCIETIES TO ACHIEVE THE GOAL OF HOUSING FOR ALL.

The cooperative movement is now considered as a best tool to eliminate
poverty and to meet the basics needs like housing. Cooperative housing societies are
very helpful to provide housing units to major population (middle class and lower
middle class) on affordable prices. The affordable housing has been defined in these
words by the Victorian enactment, affordable housing is housing including social
housing that is appropriate for the housing needs of the following, very low-income
households, low-income households and moderate-income households.”™

It can help to mobilize the scattered human and financial resources to achieve
the goal of housing for all. Cooperative housing societies have helped to promote the
process of economic and social development through group action in a spirit of self-
help and common good. The cooperative housing societies are working under
Cooperative Societies Act, 1925. Their guiding principle is no profit no loss basis. It
1s a country wide huge sector and had been doing a good job.

But now some unscrupulous people have tried to use the same for illegal
profiteering. It has been observed over a period of time that some of them have
indulged in unhealthy activities and betrayed the confidence of their members.
Whenever land is to be transferred in the name of cooperative housing society it
should be done after proper identification of the land. Demarcation of land in the
absence of survey and identification of land in the area is not valid if it is done on the
basis of dasti sketch (handmade/manual) and after its possession of the land is handed

over. Such dasti skeich without demarcation of land without measurement of land

‘” Housing Affordability and other Matters Bill 2017, Section 3AA,
www.google.com. Visited on 1-12-2017.
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could not indicate the location of the exact piece of land. Whenever land is to be
transferred in the name of cooperative housing society it should be done after proper
identification of land.”™

Cooperative in the modern sense is since the people of Rockdale, England,
founded their Cooperative Societies in 184470.In the United States of America the
affordable cooperative housing movement was started when funds were provided by
the ethnic groups and then in the nineteen twenties when funds were provided by the
union pension funds. In 1980’s cooperative housing societies is USA also relied on
public subsidy to providing basic necessity of housing.”

2.21 Principles of Cooperative Housing Societies.

Following are the principles on the basis of which cooperative hosing societies
are working in Pakistan.
2.2.1.1 Principle of Voluntary and Open Membership.

Cooperative housing societies are the voluntary organizations which are open
to all the persons who can use their resources and services and who are willing to
accept the responsibilitics of membership, without the difference of gender, social,
racial, political or religious differences.”
2.2.1.2 Principle of Democratic Member Control.

All the members of the cooperative society have voting rights on the basis of

their votes the people getting the highest votes get the mandate to run the affairs of the

* Sindh Board of Revenue Employees Co-Operative Housing Society Vs. Government of
2016,

YLR Sindh 1699.

www.google.com visited on 1, 3, 2017.

Lessons from the history of affordable housing cooperatives in the United States: A case study
in American affordable housing policy, Gerald W. Sazama, The American journak of
economics and sociclogy, Volume 59, Nod, 2000, Pages 573-608.

www.punjab. gov.pk,visited on 10-07-2017.
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cooperative housing society. The management of the cooperative housing society is
answerable to the members of the society.
22.1.3 Principle of Member Economic Participation.

Each and every member of the cooperative housing society contributes for the
cooperative housing society. The society earns profit and some portion of the profit is
retained in the shape of reserves and the remaining portion of the profit 1s used for the
promotion of purposes of the cooperative society.

2.2.14 Principle of Autonomy and Independence.

The members of the cooperative societies run all the affairs of the society themselves
within the limits set by the relevant laws and rules of the cooperative housing society.
2.2.1.5 Cooperative housing societies are autonomous institutions.
Cooperative housing societies enter into agreements with other organizations and
Government on its own. If these housing societies raise capital from the external
resources it is done so on the basis of democratic principle.

2.2.1.6 Principle of Education, Training and Information.

Cooperative societies provide education and training for their members and
elected representatives, managers and employers so that they can work efficiently for
the cooperative hosing societies.
2.2.1.7 Principle of Cooperation among Cooperatives.

These societies help the members of the community by providing help to each
other at various levels to resolve the social issues faced by the members of these
societies including right to have housing units for the members.”

2.2.1.8 Principile of Concern for The Community.

7 Dr. Muhammad Naseem Javed Vs Lahore Cantonment Housing Society, Through Secretary

Fortress Stadium, Lahore, PLD 1983 Lahore 552.
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These societies work on the baisi of the principle of self hely to resolve the
issues faced by the society to alleviate their problems.*®

2.2.2 Origin of Cooperative Societies.

These societies were started in the 1850 in the Western counties.In Indo Pak
this concept was introduced after the enforcement of the Cooperative Credit Societies
Act, 1904 the basic purpose of this enactment was to enable the agriculturist to raise
funds from their own resources by forming various societies.In the start the scope of
the societies was very limited and the purpose was to save the agriculturist from the
exploitation of the money lenders and to raise funds from their joint efforts.Due to
limited scope these societies could not play an effective role so a need was felt to
widen the scope of these societies.To widen the activities and to make more effective
the device of societies an other enactment was introduced under the name and style of
Cooperative Societies Act, 1912 was introduced.This new enactment proved catalyst
for the cooperative societies to help the people in other areas as well.

After that came Government of India Act 1919, due to this enectment a system
of decentralized powers was introduced to transfer powers to the provincial
governments including the system of management of the cooperative
societies. Various provincial Governments deceided to enact their own provincial
cooperative legislations.Bombay Cooperative Societies Act of 1925, is noteable to
mention here which was introduced and applied by the provincial Government of
Bombay. which continued to remain enforced in the province under the Provincial
Autonomy. After 1947 this Act was continued to be enforced in Pakistan and after that

when one unit was created by the Government of President Ayub Khan this Act was

80 WWW.ICA.COOP visited on 6, 5, 2018,
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‘?

applied throughout the province of West Pakistan. As compare to the Act of 1912 this
piece of legislation contained many modifications to regulatethe affairs of the
cooperative societies in a better way.®!

2.2.3  Basis of Cooperative Housing Societies.

Human beings are social by nature so this necessity them to collectively
resolve collective issues. The resolution of many major crisis faced by the human
beings indicates that in the past human beings used to resolve major problems by joint
efforts. Teachings of all religions including Islam also mentions about Cooperation
most vividly. “O People of earth cooperate and be helpful to each other for good
cause”. History has proved that cooperation in the shape of cooperative societies has
proved very helpful to resolve all issues faced by the human beings includings food,
shelter and clothing.>

Human beings can sit together in the form of a Cooperative Society to pool
their efforts and resources to resolve collective problems which is not possible by
individual efforts. Collectively by working in the shape of cooperative housing
societies they can achieve the common goals and thay can resolve other social issues
faced by the society. The institution of cooperative housing societies has helped the
members of the society to undertake such projects which can not be undertaken by the
individuals due to lack of economic resources and lack of vision on the part of a
single person. The very nature of human beings being a social animal demands them to

work together in the form of cooperative housing societies. The best example of this

8l Punjablaws.gov.pk, Visited on 12-07-2016.

82 Manzoor Ahmed, Cooperative Housing Problems, The Nation 28-4-2016.
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cooperation and collectivism can be seen at the time of construction of housing
society for the members of the cooperative housing society.In which human beings
pool their resouces to purchase the raw material of construction of housing units at a
cheap rate and then perform housing activity by purchasing site for the housing
society below the market value by taking advantage of economies of scale.

2.2.4  Management of The Cooperative Housing Societies.

All the affairs of the cooperative housing society are run by the management
committee of the cooperative housing society.The members of the management
committee are clected by the members of the housing society.This is a perfect
example of democracy in which the person getting the highest votes get a right to
work and represent the members of the housing society and take decisions on behalf
of the members and for the welfare of the housing society.The fate of the housing
society depends on the performance of the management of the housing society.®

In the shape of an external check and balance there is a cooperative
depertment at each provincial level to look after the affairs of the cooperative housing
societies in all the provinces.These departments keep an eye on the matters from the
election of the management of the housing societies till the working and liquidation of
the housing societies.Cooperative societies are formed for various purposes to resolve
the various social issues faced by the society.In Pakistan today the cooperative
societies are registered under the Cooperative Societies Act 1925 and Cooperative
Societies Rules, 1927. These enactments are applicable to the cooperative housing

societies.

8 Cooperative Societies Act 1925, Section 47, Cooperative Societies Laws in Pakistan, Fifth
Edition, PLD Publishers, Lahore, 2015.
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2.2.5 Functions of Cooperatives Department.

Following important functions are performed by the Cooperative department
for the development of the Housing industry of Pakistan.
2.2.5.1 Administrative Functions Performed by the Cooperative Department.

Following functions are performed by the cooperative department in its
administrative domain:
2.2.5.2 General Administration over Cooperative Housing Societies.

Just like other cooperative societies, cooperative housing societies are also
registered and regulated under Cooperative Societies Act 1925 and Cooperative
Societies Rules 1927.Cooperative housing sector has played a dynamic role in
providing the basic necessity of housing for all in Pakistan. To register, regulate and
ensure working of the cooperative housing societies is the main responsibility of the
cooperative department.?*
2.2.5.3 Policy Formulation to Achieve the Goal of Housing for All

Introduction of new policies in the light of UN Habitat agenda and to
overview and monitor the policies framed from time to time is also done by the
Cooperative department.
2.2.5.4 Implementation of Cooperative Laws on Housing Societies.

In order to ensure the implementation of the Cooperative Societies Act 1925
and Cooperative Societies Rules 1927, each provincial Government has appointed one
person as registrar of cooperative societies including housing societies and he is

assisted by various other officials who are also appointed by the Government to

8 www_punjab.gov.pk,visited on 12-05-2017.
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perform the work assigned to them by the registrar from time to time.® Although the
registrar and under him some officials have been appointed to decide the matters of
the housing socicties by following the special law in the shape of Cooperative
Societies Act 1925 and Cooperative Societies Rules 1927.

The powers exercised by the Registrar under the above said enactments are not
unlimited as higher judiciary keeps a check and balance on the powers of the
Registrar in the shape of Article 199 and Article 184(3) of the Constitution of Islamic
Republic of Pakistan 1973, It was held by the court that when no specific power has
been given to the assistant registrar, the orders passed by the assistant registrar for the
attachment and sale of the property of the housing society are of no legal effect.®
2.2.5.5 Formulation of Rules & Byelaws to Regulate Affairs of the Cooperative

Housing Societies.

Although liberty has been provided to the cooperative housing societies to
frame their bye laws to run day to day affairs of the cooperative housing societies but
where the bye laws of any cooperative housing socicty are against any law or against
the interest of the cooperative housing society the registrar of the cooperative socicties
after giving an opportunity of hearing to the society concern can amend the bye
laws.?’

It shows that Government has put a constant check and balance on the

activities and bye laws of the housing societies and these societies do not enjoy

unbridled powers.

83 Cooperative Societies Act 1925, Section 4,1 Edition, Imran Law Book House, Lahore, 2013.
8 Muhammad Talat Ali Vs Registrar Cooperative Housing Societies, 1991 CLC 173,
87 Ibid, Sectionl6-A.
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If any cooperative housing society considers itse!f as an aggrieved from the
order passed by the registrar about the bye laws of the cooperative housing society it
can file an appeal against the order of the registrar to provincial Government within
two months. %

In order to supplement the Cooperative Socicties Act 1925 the provincial
Government has powers to formulate rules which would deal with these matters, the
limit of maximum numbers of shares which can be held by a member of a society,*
form and conditions for the registration of a cooperative housing society,” the matters
of the housing society about which bye laws should be formulated and the manner of
making, altering and abrogating the bye laws,”' bye laws to conduct election and
conditions to become member and precondition for becoming a member,”” matters
regarding meeting,? standards regarding land use and environment related issues™
and other such matters which are necessary to run day to day affairs of the
cooperative housing society.

Section 71 of the Act empowers the Government with the powers to frame
rules which may authorize the supersession of a committee of a housing society as a
whole.®5 These rules provide very wide powers to the provincial Government to get
tid from the whole committee if the committee is working against of the cooperative

housing society.

88 Ibid, Sectionl6-A (3).

89 Ibid, Section71 (a).

80 Ibid, Section71 (b).

9 Ibid, Section71 ().

92 Ibid, Section71 (d).

% Ibid, Section71 (%).

I Ibid, Section71 (hh).

93 Muzaffar Ali Shah Vs Registrar Cooperative Housing Societies, PLD 1968 Karachi 422.
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As these rules have been framed to achieve the objects of the Cooperative
Socicties Act 1925 so these rules are in the nature of delegated legislation or
subordinate legislation so these cannot be against the Cooperative Societies Act
1925.% As these rules are of general in nature meant to deal the affairs of all kinds of
cooperative societies including cooperative housing socicties. There is a need to
introduce some provisions of the specific nature to deal and regulate the raising of
construction by the members of the cooperative housing societies after allotment of
plots. The best solution is to enact a new self-contained law to regulate the all the
affairs of the cooperative housing societies at each provincial level. It was held by the
apex court of Pakistan when house constructed in the Railway Employees Housing
Society was demolished by Municipal Corporation Faisalabad that the approval of the
Housing society as well as the construction plan is vested in the Municipal
Corporation and if this approval is granted. After the grant of approval, the members
are bound to follow the land building rules. So, it was rightly demolished by the
Faisalabad Corporation.”’

There is a need to add some specific provisions in the rules to regulate the
raising of construction in all the cooperative housing societies of Pakistan by all the
Provinces. In the present condition the rules are just silent on this point, so, inspiration
can be taken from the rules of DHA which provides guidance on each and every step
of the construction in DHA.

2.2.5.6 Education and Training of the Members of The Cooperative Housing

Societies.
u6 Federal Mutual Cooperative Housing Society Vs Shamin Afza, 1987 CLC 1235.
97 Bashir Ahmad Shauk Vs Municipal Corporation Faisatabad, 2016 SCMR 1134,
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As the members of the cooperative housing societies work on the basis of
voluntary self-help so in order to perform the functions of the society training is
provided by the Punjab cooperative department as well as by the members to their

fellow members.
2.2.5.7 Judicial Functions of The Cooperative Department.

Following are the judicial functions of the cooperative department.
22571 Settlement of Disputes through Arbitration.

If any dispute about the business of a society arises between present members
or past members of the cooperative housing society or between housing society and
past and present members instead of referring the matter to the civil court a special
forum i.e. arbitration has been provided which shall be consisted of registrar or his
nominee and two arbitrators (one from each side).”®

Provisions of section 54 of the Cooperative Societies Actl925 does not speak
of any dispute between cooperative housing society on the one hand and an out sider
on the other hand.®® Award by the arbitrator and not the nominee of the registrar for
arbitration could be questioned under section 56 of the Cooperative Societies Act
1925.1% In order to refer the dispute to the arbitration the business which a particular
society does is to be ascertained with reference to the object of the society as
mentioned in the objects of the society.'?!

When the housing society refused to accept the delayed last installment of the

plot and refused to execute the sale deed. High court directed the housing society to

98 Ibid, Section 54.

»” Mst, Aisha and others Vs K.M.C, seceded by City District Govt. Karachi, 2005 YLR 175(A).
10 Muhammad Jamil Vs Chief Settlement Commissicner, Lahore, 2005 YLR 252.

0l Muhammad Hamidullah Ansari Vs Zubaida Sharif, PLD 2002 Karachi 414.
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accept the last installment and execute sale deed.!®? Jurisdiction of the civil court is
excluded in the matters which are to be decided by the arbitrators as prescribed by the
Act or cooperative rules or by the bye laws of the cooperative housing society.!®?

Whenever there is a dispute regarding any housing society and one parry has
failed to appoint his arbitrator then the registrar shall appoint arbitrator on behalf of
that party and registrar or his nominee shall act as chairman of the committee of
arbitrators who are required to decide the matter in two months.!™ The award of the
arbitration being an appealable order under section 64 of the Cooperative Societies
Act 1925 is not liable to constitutional petition directly with few exceptions.!%®

When there is dispute among the parties i.e. the present and former parties of
the cooperative housing societies regarding the ownership of the plot, the matter
comes under the purview of section 54 of the Cooperative Societies Act 1925;
rejection of the plaint by the civil court is in accordance with law. Suit in such cases is
barred by section 54 and section 70-A of the Act.'® Respondents allotted plots prior
in time in accordance with evidence on record but kept out of the possession for a
period of thirty years. High court after examining the whole record held the

entitlement of plot on merits, the petition was dismissed.!®” Cancellation of plot in the

society on failure of the owner to construct the plot within stipulated time period and

102 Shahzad Riaz Vs Federation of Pakistan ,2006 YLR 236.

el Muhammad Azim Vs Pakistan Cooperative Housing Society Ltd, PLD 1985 Karachi 481.

104 Haji Gul Vs Registrar Cooperative Societies, Karachi, PLD 1985 Karachi 348.

103 Government of West Pakistan Vs Wali Muhammad Habib, PLD 1961 SC 215.

106 Abdul Khaliq Doosani Vs Mst. Farida Saba, 2003YLR 2216.

107 Ali Seleman Jafri Vs Secretary Government of Wes Pakistan Cooperative Department, PLD
1983 Karachi 315.
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fresh allotment of the plot to a new person without giving an opportunity of hearing to

the original owner is liable to be set aside.’®

Contention that Government had already executed lease in favor of some of
the respondents could not be decided in constitutional petition as respondents whose
interest was involved had not cared to challenge the award.!® The order of the
registrar for the cancellation of the plot allotted by the ex-registrar in clear violation of
the bye laws of the cooperative housing society was challenged in the High Court.
The plot was allotted at the rate of rupees 8 per square fit on the land reserved for the
amenities of the society. The order of the ex-registrar was confirmed by the minister.
In the constitutional petition the orders of the two authorities were set aside by the
High Court.'?

Plot in question having been allotted to respondent on 10.1.1960, could not be
cancelled on 18.6.1972 on the plea that he could not raise construction on it.
Allotment in favor of respondent having been restored allotment to restoration of
same was of no legal effect. The plot was to be allotted to the original owner.!!! Suit
for restraining defendants from changing nature of plot in question from residential to
commercial plot and after that from raising construction of marriage hall thereon was
filed. Provisions of the sections 54, 70 and 70-A of the Act relates to dispute touching
the business of the society. Suit of the plaintiff as well as injunction application is not

bar and maintainable in these circumstances.!!?

18 Sh. M Sharif Vs Lahore Improvement Trust, PLD 1959 Lahorel, Sheikh Yousaf Vs District
Judge Rawalpindi, 1987 SCMR 305.

109 Firdus Cooperative Housing Society Ltd Vs Secretary Labour and Cooperative Dept. Govt. of
Sindh, 1987 CLC 1457.

o Messers. Bahadur Yar Jang Vs Malik Muhammad Salim, 2005 YLR 2423,

1 Ali Imran Vs Muitan Development Authority, 1997 CLC 85.

= Ardshir Cowasjee Vs M. Naqi, PLD 1993 Karachi 631, Multiline Associates Vs Ardeshir
Cowasjee, 1995 SCMR 362.
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Suit against the cooperative housing society was filed by the plaintiffs for
restraining the housing society to hold elections of the society. Statutory notice was
served to the society but the suit was filed before the expiry of two months after
service of the notice which is a mandatory requirement under section 70 of the Act.
The suit filed and injunction application by the plaintiffs/members of the society was
not maintainable. The parties were referred to settle the dispute through arbitration.!!?
Petitioners not being members of the cooperative housing society were joined as a
party to arbitration proceedings in a reference initiated by the registrar, Provision of
section 5(a), Cooperative Societies Act 1925 clearly showed that any member or past
member of the society could be joined as a party to arbitration proceedings.

Petitioner being successors of the founder of the cooperative housing society
and claiming through him were rightly joined as a party to arbitration proceedings.!'*
Plaintiff/member in the present case had claimed that he had purchased the flat in
dispute through a benami transaction. Determination of a transaction as benami was
not within the scope of the business of the society but rested squarely within the
domain and jurisdiction of a civil court.''® Stay of arbitration proceedings through
temporary injunction without first determining competency of suit in view of bar

against suit in section 70{A). High court by disposing off the revision petition against

s Jamila B. Naimat Vs Abdul Waheed, PLD1981 Karachi 138, Sindh Balochistan Provincial
Cooperative Bank, Karachi Vs Dilawar Khan, PLD 1970 Karachi 200, Lahore Cantt
Cooperative Housing Society Ltd Vs Messers Builders and Developers Pvt Ltd, PLD 2002 $C
660.

Karashiddayya Shiddayya Bennur Vs Shree Gajanan Urban Cooperative Bank Ltd and others,
AIR 1943 Bom 288, Syed Zainuddin Qadri Vs Registrar Cooperative Societies Hyderabad
Sindh, 1995 MLD 280(a).

"3 Amir Ali Hussain Shalwani Vs Ismaili Masulwal and others, 2001 YLR 2537,

14
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stay directed the trial court to treat the competency of the suit as a preliminary issue
and then proceed further.!'®

Petitioner and her husband applied for the allotment of plots in the
cooperative housing society. Both of them were entitle to get plot in the cooperative
housing socicty. Cooperative housing society refused to make allotment of plot to
both. Writ petition was filed against the housing society. It was directed by High
Court to join arbitration proceedings to resolve the matter as per law. No writ could
lie in the presence of an alternative and efficacious remedy like arbitration.'!” In order
to decide the cases speedily and to avoid the costs of the members of the housing
societies a special procedure has been introduced in the Cooperative Societies Act
1925.

2.2.5.8 The Concept of Appeals and Revisions.

In order to speedily decide the cases of the cooperative housing societies

following remedies are available.
2.258.1 Appeal Against Award of The Arbitrator.

In order to protect the valuable rights of the members of the cooperative
housing societies a remedy in the nature of appeal has been provided which is filed
against the decision of the registrar under section 54 or sub-section (3) of section 54-
A or an order passed under section 55 by the nominee of the registrar within a time

period of 30 days from the date of order to the registrar of the province.!'® High court

16 M/S National Industries Ccooperation Finance Corporation Vs Soofl Fazal Deen, NLR 1992

CLJ 230.
m Mst. Khadija Qurtain Vs Federal Govt. Employees Housing Foundation, 2015 MLD 1447,
HE Ibid, Section 56.
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dismissed Constitutional petition being incompetent with observation that petitioner
could file appeal before appellate forum under relevant law i.e. section 56 of the Act
along with application under section 5 of the Limitation Act for condonation of delay
and the appellate forum should take into consideration the explanation in the matter
and would hear appeal on merits.!!® The ancestral land of the petitioner was ordered
to be sold for the satisfaction of award against his brother, without any notice. Order
affecting rights and interest of the petitioner was passed without hearing him. Such
order was a nullity in the eyes of law.!20

2.2.5.8.2 Appeals Against the Orders of The Registrar.

The decision of the registrar is not final in relation to decision of the valuable
rights of the members of the cooperative housing societies can file an appeal to
provincial Government within a time period of 60 days.!?! This appeal has been
provided in matters of registration, amendment of the bye laws of the society, order
passed regarding costs of the inquiry, recovery of costs, powers of a liquidator, order
passed by the registrar to assess damage against delinquent promoters, and orders
passed under section 5 or sub section (3) of section 54A of the Act. On behalf of the
provincial Government the jurisdiction of secretary Cooperative to hear appeals
against the orders passed by the registrar has been provided.!?

For admission of the appeal a tentative assessment shall be made whether the
appellate party has a prima facie case or not.!*? Grievance arising out of the exercise

of powers by the departmental authorities under Cooperative Societies Act 1925 must

e Sultan Mahmood and Others Vs Registrar Cooperative Societies, 1988 CLC 2177.

120 Ghulam Nabi Vs Secretary Cooperative Housing Societies, 1989 MLD 4732,

s Ibid, Section 64,

22 Punjab Cooperative Board of Liquidation Lahore Vs Messers Avanti Ltd through D.G, 2005
CLC 943(d).

Managing Committee Revenue Employees Cooperative Housing Society Rawalpindi Vs
Govt, of Punjab through Secretary Cooperative Department, 2001 CLC838.
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be brought under challenge before appellate/provisional authorities provided under
the Act. The parties should not move directly to High Court in the Constitutional
jurisdiction and Constitutional jurisdiction in such situation is not maintainable.'*!

Where petitioner was acting as an agent of the cooperative housing society
the matter squarely fell within the provisions of section 54 of the Act and orders
passed under section 54 of the Act are liable to appeal under section 64 of the Act.
Constitutional petition in these circumstances is not maintainable,!*
2.2.5.8.3 Revision Against the Orders Passed by The Officers of The

Cooperative Department.

In order to put a constant check and balance on the administration of the
Cooperative department, each provincial Government as well as the registrar of the
province may call the record of the decision or an order passed by any officer or
authority subordinate to registrar to modify, annul or reverse the order or decision
passed by any officer of the cooperative department.'2

This provision is very useful to check the corrupt and malpractices within the
cooperative department. In those cases where no right of appeal is available or right of
appeal is available but no appeal has been filed, in all such cases the Government can
put check and balance on the staff of the cooperative department.

The powers available to the provincial Government and to the registrar of the
cooperative department are in the nature of suo moto powers of the superior judiciary.
This section contemplates the scrutiny or proceedings pending before the subordinate

or departmental enquiry or proceedings pending before the subordinate officer. It has

'34 M Younas Vs Registrar Cooperative Housing Society Lahore, 1999 YLR 2637.
‘:’ Mubhammad Azim Vs Employees Cooperative Housing Society Ltd, PLD 1985 Karachi 481.
126 Ibid, Section 64-A.
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no application to cases in which arbitration proceedings are going on. Under the Act
the procedure to challenge the arbitration proceedings has been provided.'?’

Order of refusal to register society passed by the registrar in spite of order of
secretary cooperative department in appeal was challenged in High Court. Refusal
was held to be without jurisdiction. High court issued direction for the registration of
society in accordance with law.!23

Arbitrators giving award under section 54 of the cooperative society were not
officers subordinate to the provincial Government or to the registrar of cooperative
department.'?*

Contention was that secretary cooperative should have treated the appeal as
revision under section 6-A, if the appeal was not maintainable. High Court has
interpreted that a statutory authority was not bound to convert a proceeding
incompetently filed before him so as to bring the same within his competence by
giving recourse to all the powers that may be available to the cooperative authority.'*

Registrar of the cooperative department had passed an order qua the election
process of the cooperative housing society. Registrar of the cooperative department
being a subordinate officer to Secretary of the cooperative department revision was
validly filed and there was no illegality in the exercise of the powers. Petitioners were

well within their limits to avail their rights.'!

7 Sheikh Hyder Vs Registrar Cooperative Housing Society Karachi, PLD 1966 (w.p) Karachi

177.

3 M/S Kisaf Cooperative Credit Corporation Ltd Vs Govt. of Punjab, Law Notes 1988 Lahore
1014,

12 Defence Housing Authority, Lahore Vs Secretary to Government of Punjab, PLD 2606 Lahore
443,

130 Syed Nadeem Kazmi Vs National Accounability Bureau, [slamabad, PLD 2008 Lahore 105.

1 Messers. Kisan Cooperative Credit Corporation Vs Govt. of Punjab,1988 CLC 744.
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Jurisdiction under section 64-A is provisional as well as supervisory and
superintending in its nature vis -a- vis any proceedings.'*? Order passed on application
under section 54 cancelling allotment of plot. It is open to interference and it can be
challenged under section64-A of the Act.!>> Power under rule 6-A is not exclusively
judicial or quasi-judicial power but it is also executive supervisory power. It can be
assigned by the provincial Government to any officer."** Decision in appeal by the
Secretary on behalf of provincial Government is not open to review. 135

Lease of housing colony was cancelled but no opportunity of hearing was
granted to the lessec/allotiee. It was against the principle of natural justice. Section
64-A is not applicable in such a situation, this provision could not be extended or
made applicable to the cases of arbitration proceedings in which award had already
been made and upheld in appeal. Cooperative housing society had already accepted
the award in appeal. Earlier award given by the registrar of cooperative housing
society was restored.!3®

2.2.5.9 Regulatory Framework Relating to Cooperative Housing Societies.

Legal & Administrative framework as prescribed in Cooperative Societies
Act, 1925 and Cooperative Societies Rules 1927 which governs the conduct and
operation of Cooperative Housing Societies is as follows.
2.2.59.1 Cooperative Societies Act 1925,

Organize Cooperative Movement under Cooperative Societies, Act, 1925

under this Act the provincial Government appoints registrar to regulate the working of

132 Subshine Biscuits Pvt Ltd Vs Secretary to Govt. of Punjab Cooperative Dept. 1987 CLC 1659.
133 Abhmad Addus Salam Vs Anwar Elahi Ftc, NLR 1983 CLJ 203,

1+ Karachi Cooperative Housing Societies Union Ltd Vs Govt. of Sindh, NLR 1990 Kar. 639.
133 Quetta Cooperative Housing Society Vs Province of Balochistan, PLD 1978 Quetta 174,

13 Abdul Haq Vs Thakumal and 4 others, 2017 YLR 1816.
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the cooperative societies including cooperative housing societies and to assist the
registrar to regulate the working of the cooperative housing societies a team is also
appointed by the respective provincial Governments for smooth working. Registrar

and lower staff of the registrar performs following powers:"’

These functions are performed by the registration office; registration of all
types of Cooperative Societies including Housing Societies, monitoring of all affairs
of Cooperative Housing Societies, to conduct Audit, inspection and enquiry in to the
affairs of the housing authorities, adjudication of judicial matters as a civil court,
fixation of liabilities in case of irregularities and recovery of amount for which decree

has been passed and to grant approval of the budget of Society.

Registrar can seek any information about the working of the housing society
from time to time to check the working of the cooperative housing society.Registrar
can issue notice to get any document relating to the working of the cooperative
housing society the registrar may issue search warrant to search the premises of the
cooperative housing society. This step is taken after issuance of a show cause notice
and on receiving of a non satisfactory reply this extreme step can be taken by the

registrar of the province under the code of criminal procedure.
2.2.5.9.2 Cooperative Societies, Rules, 1927.

Under these rules Registrar/Circle Registrar cooperative departments process
and approve registration of a society under some of its byclaws. The major/important
rules with regard to processing and approving are as under: Application for

registration under the Cooperative Societies Act, 1925. Formulation of byclaws for

137 Complete manual of the cooperative society’s laws in Pakistan, section 4, 1* Edition, Imran
Law Book House, Lahore, 2015.
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the following, the name, address and area for which society is to be registered, the
object of society, the mode of holding meetings, the mode appointment and removal
of members of the committee, the duties and powers of the committee and officers,
the manner in which capital may be raised, the mode of custody, investment of funds

and keeping accounts, Period of election of the society.'®®

2.2.5.10 Registration of Cooperative Housing Societies.

Cooperative housing societies are registered under Section 10 of the
Cooperative Societies Act 1925 read with rule 2 of the Cooperative Societies, Rules
1927. After receiving the application under the above said two enactments, the
registrar cooperative department examines the application for formation and approves
or disapproves the application for the registration of the cooperative housing society.
22511 Holding of Annual General Meeting of The Cooperative Housing

Societies.

Every cooperative society should hold a meeting within a period of three
months from the date of making up of the accounts shall call a meeting of its
members. '3
2.2.512 Holding of Special General Meeting of The Cooperative Housing

Societies.
Special general meeting may be called on the resolution of twenty percent

members of the society or by the registrar of the cooperative societies within one

month of the requisition. '*

138 Ibid, Section 9(1).

138 Cooperative Societies Act 1925, Section 12, 1% Edition, Imran Law Book House, Lahore,
2012,
140 Ibid, Section 13,
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2.2.5.13 Constitution of Managing Committce and Powers of the
Committee.

All the members of the housing society are members of the general body and
there is a managing committee which is constituted in accordance with the rules and
byelaws to perform the functions delegated to it by the general assembly.'! The
powers of the cooperative society are exercised by the managing committee and the
whole business of the society is also conducted by the committee in accordance with
the Act, Rules and bye laws of the cooperative housing society.'*
2.2.5.14 Restrictions on transfer of shares or interest in the Cooperative

Society.

There are some conditions for transferring the share in the society by the
member of the society that he should hold it for a period of one year and the person
who wants to get the share should not exceed the maximum limit of share fixed by the
Act, Rules and bye laws. '

Suit for specific performance of agreement to sell plot to defendant in
cooperative Housing Society was filed. Suit was decreed by the courts below.
Contention of defendant was that such agreement was void and unenforceable due to
restriction placed by section 19(2) of the cooperative Societies Act 1925 and bye law
17(3) of bye laws of Lahore Cantonment Cooperative Housing Society. Defendant in
preliminary objections had only asserted that agreement was void and unenforceable

but had not even indirectly pleaded such bar. Supreme Court did not allow the

4l Ibid, Section 18-A.
142 Ibid, Section 52.
143 Ibid, Section 19.
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defendant to raise this objection for the first time in appeal and disallowed the

appeal.'*

Bar placed on transfer of plot to nonmember would not be applicable to a
person whose application for membership had been accepted by the society.'®

Where a person is a member of a cooperative housing society and such person
is a tenant of premises allotted to him, he has no saleable interest or any disposing
power within the meaning of section 60 of code of civil procedure. Any attachment or
sale of his interest in execution of a decree obtained against him by a third person is
illegal.'46
2.2.5.15 Audit of Cooperative Housing Societies.

In order to put a check, the faimess of the accounts prepared by the
cooperative housing societies, Registrar shall check the books of accounts of the
housing society once in a financial year to check the fairness of the accounts the
registrar may do it personally or through another person. In order to check the fairness

of the accounts the registrar may check any record of the housing society and he may

also summon any person to give answers to the questions regarding books of
accounts.!¥’
2.2.5.16 Inquiry by Registrar into Books of Accounts of Cooperative
Housing Societies.
The registrar my himself or through any other person conduct an inquiry into

the constitution, working and financial conditions of Cooperative Housing Societies

on the request of one third of the members of the society or on the application of a

”‘f Mst. Amina Bibi Vs Mudassar Aziz, PLD 2003 SC 430.

M5 Zahid lmran Vs State, PLD 2006 SC 130.

146 Ram Lal Vs Registrar Cooperative Housing Societies, AIR 1974 Bom 87.
al Ibid, Section 22.
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majority of the society or on the requisition of the society. After holding an inquiry,
the registrar shall convey the result of the inquiry to the housing society concerned.'**
In conducting the inquiry by the registrar into the affairs of the housing society it is
right of the society to be heard before passing any order by the registrar. Such an
inquiry should not be illusory or an eyewash or just to fulfill the requirements of the
law but it should be purposeful and should satisfy criteria on the touchstonc of
principles of justice.'

In case of contravention of the provisions of Cooperative Societies Act 1925
the power to inquire into matters of housing societies, Federal Investigation Agency
(FIA) authorities have neither function nor duty to inquire into matters of the housing
societies.

Such power of inquiry has been exclusively given to the registrar of the
housing societies.!*® Registrar either himself or at request of persons mentioned in
section 43(2) of the cooperative Housing Societies can hold such an inquiry. Exercise
of such powers in absence of any reason or material warranting would be an action in
excess of jurisdiction and liable to be struck down.'!

As contrast to the inquiry into the affairs of the cooperative housing society
when there is a complaint against the managing committee of the housing society the

registrar should issue a show cause notice first and then would proceed further.

Personal hearing of the person against whom the complaint has been lodged is not

148 Ibid, Section 43,

149 Haji Khuda Buksh Vs Deputy Registrar Cooperative Socicties Punjab, PLD 2007 341(a).

150 Mst. Shaista Vs Sheikh Liagat Sathi, PLD 2006 Lahore 158.

131 Pir Illahi Buksh Cooperative Housing Society Ltd Vs Registrar Cooperative Dept.
Karachi, 1968 SCMR 423,
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necessary only the issuance of the show-cause notice is sufficient to meet the
requirements of natural justice.'*?

Allegations of corruption and mismanagement made to Registrar against
certain members of the managing committee with a prayer to hold an inquiry and
punish them suitably. Registrar in the inquiry ordered to hold fresh elections of the
housing society. It was held by the High Court that the order to hold fresh elections
was without jurisdiction and in excess of the powers given under this section of the
Act. Election could only be held in accordance with the provisions of the bye laws of
the cooperative hosing society. The order passed by the Registrar was set aside by the
court.!**
2.2.5.17 Inspection of Books and properties of Cooperative Housing

Societies by The Registrar.

In order to put a check and balance on the financial matters of the cooperative
housing socicties any creditor of the housing society may file an application to the
Registrar that any amount is outstanding and has not been paid then after submission
of some amount as a security (costs) of the inspection the Registrar shall hold an
inspection into the accounts of the cooperative housing society. The result of the
inspection would be communicated to the creditor by the Registrar.”* When an
inspection of books was done by the Registrar on the application of the creditor
without following the principles of natural justice, the order after inspection was

liable to be set-aside.!??

2.2.6 Powers of Registrar of Cooperative Housing Societies.

132 Muzaffar Ali Shah Vs Registrar Cooperative Karachi, PLD 1968 Karachi 422.
133 Abdul Karim Vs Nadir Khan, 1989 CLC 390.

134 Ibid, Section 43.

155 Sanman Vs Member Board of Revenue Punjab, 1985 CLC 1469.
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Following are the powers of the cooperative department to deal with the

problems of cooperative housing societies.

2.2.6.1 Power of Registrar to remove officers of Cooperative Housing Societies

Registrar of the Cooperative Housing Societies may remove any officer of the
housing society if the officer had done any act against the interest of the housing
society or he ceases to possess the qualifications for being an officer or he has
committed any offence under section 50-A of the Act. Registrar may also suspend
such an officer of the housing society for a period of three months. On being removed
by the Registrar the aggrieved officer of the housing society may prefer an appeal to
the appellate authority constituted by the provincial Government within a period of

seven days from the date of order.!*

Removal of office bearer of the housing society through non speaking order
passed upon the direction of the Deputy Commissioner who does not figure anywhere
in the Act, such order was not warranted on speaking order passed upon the

direction.!®’

Petitioner was dismissed from the cooperative housing society on the charges
of absence from duty and misappropriation of funds without issuance of show cause
notice and without affording him an opportunity of being heard to explain his position
and to prove his innocence before the competent authority. Dismissal from service

was a stigma on his career which required through inquiry. The statement of charges

156 Ibid, Section 44-C.
157 Muhammad Ibrahim and others Vs insanul Haq,1992 MLD 164, Pak Vs Public at Large,
PLD 1986 SC 240.
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was also not supplied to the petitioner. The order of dismissal passed against the

officer of the cooperative housing society was set aside.'>®

2.2.6.2 Power of Registrar to give directions in public interest to regulate

the affairs of Cooperative Housing Societies.

In order to protect the interest of the members of the housing society and for
the prevention of frauds in the housing societies the Registrar of the Cooperative
Department may give general or special directions from time to time to prevent the
affairs of the society being conducted detrimental to the interests of the members or in

the interest of the general public. The registrar may cancel or modify the directions.'”
2.2.6.3 Special Measures to Regulate Cooperative Housing Secieties.

In the interest of the members of the society the Registrar can enter and search
any premises of the housing society, take custody of monies, cash, securities and
properties, direct any financial institution to freeze the accounts, to restrain any
housing society to transfer or alienate any movable or immovable society and to pass
any order for the protection of the assets of the housing society, maximum time period

of an order passed under this section is one year.'" Writ petition was filed by the

138 Ghulam Hadi Baloch Vs Land Acquisition Collector, 1987 SCMR 602.
138 ibid, Section 44-D.
16¢ Ibid, Section 44-E.
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members of the cooperative housing society against the massive corruption alleged to

have been committed by the management of the cooperative housing society.

As High Court could not determine intricate, contested and complicated
questions of facts the parties were referred to the Registrar office to decide the matter

after determination of all questions of law and facts and then take appropriate action

against the wrong doers.!5!

2.2.64 Power of Registrar to windup or liquidate the Cooperative

Housing Society.

If the cooperative housing society is unable to complete the development work
and allotment of plots within schedule the Registrar may order winding up of the

housing society after giving it an opportunity of hearing.'®?

2.2.6.5 Power of Registrar to assess damages against delinquent

promoters of The Cooperative Housing Societies.

If during the course of winding up of the cooperative housing society it is
known to the Registrar on the notice of liquidator or creditor of the society that any
member of the housing society has misapplied or retained any asset or cash of the
housing society the Registrar can pass an order to compensate in regard to
misapplication, retainer, misfeasance or breach of trust of the property of the housing

society. The remedy provided by this section is in addition to the criminal action

tel Mubammad Usman and other Vs Muhammad Naseem and 7 others, PLD 2014 Sindh 302.
te2 Ibid, Section 48-A.
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which may be taken under the law.'®® Appeal of the petitioner against notice of
recovery dismissed. Petitioner challenged such decision in further appeal which was
still pending adjudication. No stay order was granted to petitioner against recovery of
specified amount. He challenged the notice of recovery of amount in Constitutional
petition. Constitutional petition being premature was dismissed with the direction to

the authority to proceed with the matter in accordance with law.'

Petitioner was president of the housing society and after audit of the accounts
of the housing society he was directed to pay two lakh rupees. An appeal was filed by
the petitioner against this order under section 64 of the Act. During the pendency of
the appeal an interlocutory order was passed by the authority against which
Constitutional petition was filed. The petitioner failed to point out any illegality in the

order the Constitutional Petition is liable to be dismissed.'%’

During audit of the accounts of the Cooperative Housing Society, auditor
found the petitioner responsible for the loss and recommendation was made to recover
the loss under section 22-A and section 50-A of the Cooperative Societies Act 1925,
from the petitioner. Appeal against the order was dismissed being time barred. By
filing a time barred appeal, the petitioner cannot be called to have availed the appeal.
Order of recovery had got finality so petitioner had lost locus standai to file

Constitutional Petition in these circumstances.!%6

163 ibid, Section 50-A.
164 M.A. Faiz Baloch Vs Chief Commissioner Islamabad, 1998 CLC 687,
165 Managing Committee Board of Revenue Employees Cooperative Housing Society Rawalpindi

Vs Secretary Cooperative Societies Govt. of Punjab, 2001 CLC 838, M.A. Faiz Baloch Vs
Chief Commissioner Islamabad, 1998 CLC 687.
16 M. Deen Vs Secretary Cooperative Govt. of Punjab, 2004 YLR 519.
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2.2.6.6 The Concept and Role of Arbitration in Settlement of Disputes in

Cooperative Housing Societies.

A special mechanism for the settlement of the disputes has been provided in
case of cooperative housing societies; whenever a dispute arises between present and
past members or between society and committee between society and the committee
or between any past or present member of the society it shall be referred to the
arbitration. The arbitration proceedings shall be conducted by the Registrar itself or
by any nominee of the Registrar along with two members one from each side.'¢’
When a matter has been referred to arbitration notices shall be issued to all the parties
and within fifteen days the parties shall appoint their arbitrators. The Registrar or his

nominee shall act as chairman of the committee of arbitration. '

As a special forum has been created for the settlement of disputes so the
parties are encouraged to resolve the controversics about the cooperative housing
societies by resorting to the special procedure provided under the law. Suit against the
cooperative housing society or its officers in respect of any act touching the business
of the cooperative housing society is not competent under Section 70 of the

Cooperative Societies Act 1925 without giving a two months prior notice.!%

2.2.6.7 Appeals Against the Order of The Registrar of Cooperative

Housing Societies to the Provincial Government.

167 Ibid, Section 54.

168 Ibid, Section 32.

169 Lahore Cantt. Cooperative Housing Society Ltd Vs Messers. Builders and Developers, PLD
2002 SC 660.
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Whenever an order or decision is passed by the Registrar under section 10, 16,
45, 47, 50, 50-A, 54 or sub-section 3 of section 54-A of the Act an appeal shall lie to
provincial Government within a time period of two months of the date of

cornmunication of the order.!™

Member of the cooperative housing society applied for the allotment of plot in
the housing society to Assistant Registrar after hearing the opinion of cooperative
housing society. The applicant was the senior most member of the cooperative
housing society and he was not granted plot in the society but many juniors were
allotted plots in the society. As per law all citizens were equal before law and entitle
to equal protection of law so order for the allotment of plot was passed by the
Assistant Registrar. No appeal was filed against the order by the Cooperative housing
society and the order obtained finality after the expiration of limitation period. Writ
petition of the cooperative housing society filed after expiry of four years was

dismissed as equity aids the vigilant not the indolent.!”!

Petitioner was a cooperative Housing Society (Saadabad Co-operative
Housing Society) and respondent was one of the members and allottee of the
residential plot. The dispute between the above-mentioned parties was referred to
arbitration and the arbitrator made decision in favor of the member. The award of the

arbitrator was not challenged by the cooperative housing society. Due to not filing of

1o Ibid, Section 64.
ok Govt. Employees Cooperative Housing Society Ltd and others Vs Secretary Cooperative
Societies and others, 2015 MLD 280,
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appeal against the award of the arbitrator it attained finality. The cooperative housing

society lost its locus standi.'”

2.2.6.8 Remedy of Writ Petition Under the Constitution of Islamic

Republic of Pakistan 1973.

Remedies have been provided under the Cooperative Societies Act 1925 to
resolve the controversies of the cooperative housing societies. If after exhausting all
the remedies provided under the Act still there is a grievance and no other efficacious
remedy is available then Writ Petition can be filed under Article 199 and Article 184
(30 of the Constitution of Islamic Republic of Pakistan 1973.Writ petition 1s filed by
the member of the cooperative housing society when after exhausting all the remedies

available the grievance is not redressed.

Petitioner was allotted a plot in the cooperative housing society after making
all the installments of the residential plot by the society. After that cooperative
housing society made allotment of the same plot to another person without providing
an opportunity of hearing to the petitioner. The cooperative housing society could not
pass an adverse order without providing an opportunity of hearing. Constitutional

petition was allowed by the Lahore High Court.’”?

2.2.7 Important Concepts Relating to Cooperative Housing Societies.

132 Saadabad Cooperative Housing Society Ltd Through Secretary Vs Ghulam Raul Bhatti and
i others, 2018 CLC 1972.
173 Professor Perveen Awan Vs Syed Muzammal Hussain and others, 2014 CLC 868.
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Following are the important concepts relating to the cooperative housing

societies.

2.2.7.1 The Concept and Role of General Meeting in The Cooperative Housing

Societies.

The supreme authority in a cooperative society is the General Meeting, which
is like a living body; bound to observe the law and the rules and its own byelaws. The
General Meeting has complete power over the society’s affairs. General Meeting can
discuss conduct of the Managing Committee members, ask questions and demand
explanation.

Every member is there on equal terms with his fellows, having equal rights,
liabilities and opportunity to protect him from perspective loss. Being the supreme
authority of the society, General Meeting can delegate its powers (except those which
must be decided by it) to Managing Committee or Secretary or other officer; but it
cannot empower any of these to delegate their powers to anyone else.

All powers come from the General Meeting and if the Managing Committee
for instance, wishes to hand over some work to the secretary, they should get the
permission of the General Meeting. It (usually the annual general meeting) deals with
the election of the office bearers of the society.

General meeting is required to be held within a period of three months from
the date of final preparation of the accounts of the cooperative housing society.!™
When it was decided by two resolutions of the board of directors in the

general meeting that voting shall not be by show of hands but by secret ballot but

i Ibid, Section 12.
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these resolutions were not implemented. The matter was taken to the arbitration which
was decided in the favor of the petitioner. The award of the arbitration was not
implemented as stay was issued by the Registrar in appeal and the appeal was still
pending.

High Court disposed of the petition ordering that it would be open to the
petitioner to move disputed resolutions in general meeting of members of the society
and that pendency of appeal or operation of stay order would not affect right of the
petitioner to get resolutions passed in the general meeting of the housing society.!”

Registrsr of the cooperative department or 1/5% memebers of the cooperative
housing society may call special general meeting of the cooperative housing society

within a time span of 30 days.!"®

2.2.7.2 Role of The Managing Committee of Cooperative Housing

Societies.

The business of a Cooperative Society shall be carried out, subject to the
provisions of the Act, rules and its by-laws, by a committee consisting of 09 to 13
members above the age of 21 years. It is elected for a term of three years. In case of
not conducting of fresh election within a time span of 90 days the previous managing
committee shall dissolve and the decisions taken by the former committee would be
considerd as invalid and against law.

As a stop gap arrangement, the registrar of the province may appoint a

committee of 3 persons to look after the affairs of the cooperative housing society as

s Haji Noor M Jamot Vs Messers. Fisheries Cooperative Society Lid and 2 others, 1990 ALD
37N,
17 Ibid, Section 13.
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an interim measure. Managing Committee of a cooperative society exercises such
powers and functions delegated to it by its general body. Registrar can appoint two
experienced person in the managing committee to run the affairs of the housing
society in a proper manner. Managing committee can be ordered by the registrar take
an approval of the general body of the housing society on a particular matter which is
consisderd as an important matter by the registrar.

The Administrator and Care Taker Committee shall arrange the creation of
election sub-committee by the Registrar through proposing two non-consisting
members of the society to act as members of election sub-committee. The convener of
election sub-committee will be an officer of the Department appointed by the
Registrar and this election sub-committee shall hold the election of managing
commitiee of the society within 90 days of its creation.!”’

This rule requires that a show-cause notice be issued so that the effected
person should know the nature of allegations against him. It could not be pleaded that
because the society was not superseded but committee was hence show-cause notice
was not necessary.!’®

Dispute was between rival groups about the election of the cooperative
housing society and Administrator was appointed by registrar cooperative in order to
conduct elections. Order of the Registrar was challenged. Orders of Registrar
appointing administrator and election committee for conducting election of
cooperative housing society was valid and would entail legal consequences until the

same were set aside by forum of competent jurisdiction.!”

77 Ibid, Section 48.
‘ZB Mst. Rehmat Bi Vs Muhammad Rashid Etc, 1998 Law Notes Karachi 98.
179 Ch. Khalid Mehmood Vs Ch. Said Muhammad, PLJ 2005 Labore 734 (DB).
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2.2.8 Mechanism Provided in Bye-Laws to Check Malpractices in
Cooperative Housing Societies.
Following is the mechanism to check the malpractices being committed in the

cooperative housing socicties.

2.28.1 Business is run with the consent of majority of the members of the
Cooperative Housing Societies.

All the affairs of the cooperative housing society are run by all the members of
the society from the formation and administration all the members take part directly
or indirectly.
2.2.8.2 All Decisions of The Cooperative Housing Societies are taken

with Collective Wisdom.

No single person can take decision in cooperative housing society. All the

decisions are made in General members’ meeting or by the management committee.

2.28.3 Management Committee is accountable to the General Body &

Registrar Cooperatives Housing Societies.

A system of check and balance has been introduced in running the affairs of
the cooperative housing society. The elected members of the Management committee

are answerable to the members of the housing society.

2.2.84 Management Committee of The Cooperative Housing Societies is

elected through a Democratic Process.
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Each member of the cooperative housing society has one vote on the principle
of one member one vote. Members getting the highest number of votes get a right to

run the affairs of the cooperative housing society on behalf of all the members.

2.2.85 No Monopolistic Association of Persons is allowed in Cooperative

Housing Societies.

In cooperative housing societies the affairs of the society are run by the

elected managing committee of the cooperative housing society which is elected for a
period of three years. The management of the housing society is answerable to the
members of the housing society. The majority of the members cannot form a
monopoly due to the concept of accountability on the one hand and due to the audit of
the accounts on the other hand. The voice of each and every member of the housing

society is heard and given weightage.

2.2.9 Duties of the Cooperative Department under Cooperative Societies Act

1925

The cooperatives department is responsibie for the following actions:

2.2.9.1 To keep an Effective Legal Framework to Regulate Working of

The Cooperative Housing Societies.

In order to regulate the affairs of the cooperative housing societies the legal
framework includes The Cooperative Housing Act 1925, The Cooperative Housing
Societies Rules 1927 and the byelaws prepared by each and every cooperative
housing society in in view the peculiar circumstances of the housing society.

2.2.9.2 Approval & Amendments in Byelaws of The Housing Societies.
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Although powers have been given to the members of the society to formulate
their own byelaws but these powers are subject to a condition that these byelaws
should not be against any enactment of the parliament. In order to protect the interest
of the housing society and members of the housing society, the Registrar of the
cooperative housing societies has been given an authority to amend the byelaws of the
housing society to save the interest of the members of the housing society as well the
interest of the general public.'3
2293 Audit of Accounts of Cooperative Housing Societies.

If during the audit of the books of the cooperative housing society under
section 22 of the Act if it appears to the Registrar that there exists any such ground as
is mentioned in section 50A, the Registrar my exercise the powers mentioned in
section S0A to ensure transparency and fair play in the affairs of the housing
society.'®!

During audit of the accounts of the cooperative housing the auditor found the
petitioner responsibie for the loss and recommendation was made to recover the loss
under section 22-A, 50-A of Cooperative Societies Act 1925 from the petitioner.
Appeal against the order was filed which was dismissed by the appellate authority
being time bar. The remedy in the shape of appeal was provided which was not
availed by the petitioner; the order passed against the petitioner had got finality. The
constitutional petition was dismissed.'®In order to place an internal check and
balance on the affairs of the housing society the registrar may require the accounts of

the committee to be audited by a committee consisting of three memebers other than

180 Ibid, Section 16-A.

18l Ibid, Section 22-A,

is2 Ch. Muhammad Deen Vs Secretary Cooperative Department, Govt. of Punjab, 2004 YLR
519,
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the members of the manahging committee of the cooperative housing society.The
report of the internal audit is required to be sent to the registrar of the cooperative

department within a period of 30 days.'®:

2294 Conduct of Inquiries against Cooperative Housing Societies.

The Registrar himseif or any person authorized by him may hold an inquiry
into the matters and affairs of the cooperative housing society to check the fairness
regarding constitution, working and financial condition of the housing society. All the
officers in charge are bound to furnish the information required by the Registrar or
any other person authorized by the Registrar to hold inquiry. The report of the inquiry
shall be communicated to the members of the housing society. '3
2.2.9.5 Whether Inquiry can be Conducted about Housing Society by any

other Agency?

Another aspect of the discussion is whether there is an exclusive jurisdiction
available to Registrar Cooperative Department to deal with the affairs of the
cooperative housing societies or all other law enforcement agencies have a concurrent
Jurisdiction to deal with the matters of cooperative housing societies? The answer to
this question has been answered by Islamabad High Court in the case of Federal
Government Employees Cooperative Housing Societies Vs Director General, Federal
Investigation Agency, Islamabad. The view point of Cooperative Housing Society

was that only Registrar of cooperative department could deal with it and restriction

183 Ibid, Section 22-B.
184 Ibid, Section 43.
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was placed in Section 63 of the Cooperative Societies Act 1925 only to the extent of
offences committed under Section 61, 62 and 63 of the Act.

The view point of Federal Investigation Agency was that that it had
Jjunsdiction and could investigate the matter. Two enactments are of different in
nature and do not exclude each other and were not in conflict with each other and are
supplementary to each other and same is the position vis-a-vis other law enforcement
agencies like National Accountability Bureau (NAB), Anti-Corruption and police,
Registrar Cooperative department, Islamabad and Director General Federal
Investigation Agency both of them were directed by Islamabad High Court to
conclude the inquiry into the financial corruption of the cooperative housing society
and submit report in one month.!83
2,2.9.6 Inspection of Record of Housing Societies.

The financing bank of the cooperative housing society can inspect the books
of accounts of the debtor hounsing society. The report of the inspection team shall be
communicated to the Registrar and members of the housing society concerned. '
2.2.9.7 Suspension of Officers of The Housing Societies.

The Registrar may remove any officer of the cooperative housing society who
acts against the interests of the housing society or who is no more qualified to be an
officer of the housing society or who commits any offence by which he can be
removed by the Registrar. The aggrieved officer of the housing society may file an
appeal to the Provincial Government within a period of seven days.'¥’

2298 Directions to the Societies by the Registrar Concerned.

Federal Employees Cooperative Housing Society through its President Vs D.G FIA,
Islamabad and others, 2019 CLC 347.

186 Ibid, Section 44-A.

181 Ibid, Section 44-C,
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In order to check the malpractices in the cooperative housing societies the Registrar
may give directions to the cooperative housing society to protect the interests of the

members of the cooperative housing societies. '

2.2.10 Powers of The Registrar of Cooperative Housing Societies Under

Cooperative Societies Rules 1927

The Cooperative Societies Rules 1927 empowers the registrar cooperatives to

take following measures:

2.2.10.1 Summoning of Special General Meeting of The Cooperative

Housing Societies.

A special general meeting can be conducted by the Registrar or any person
authorized by the Registrar. This special general meeting can transact any business
which the cooperative housing society may perform during the annual general
meeting of the cooperative housing society. This power can be exercised by the
Registrar of the cooperative housing society to perform any urgency. This power can
be exercised even if it is not mentioned in the rules or byelaws of the housing

society, 1%

2.2.10.2 Restriction on Borrowing from Non-Members by The Housing

Societies,

No society with limited liability shall incur liabilities from persons who are not
members. Maximun amount of borrowing, exceeding in total 15 times of the total

amount of its paid-up share capital. Accumulated reserve fund and building funds

183 Ibid, Section 44-D.
189 Ibid, Rule 6-A,
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minus accumulated losses.!??

190 Ibid, Rule 7.
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2.2.10.3 Periodical Financial Statement to be Furnished by Each Housing

Society.

In order 1o keep a check and balance on the financial affairs of the cooperative
housing societies, these societies are bound to submit a quarterly report to the
Registrar of the cooperative society. This requirement is very helpful to keep a
constant check and balance on the financial affairs of the housing societies and to

eliminate financial frauds in the housing industry.'!
22,104 Restriction on Distribution of Dividend.

No dividend or bonus can be given by any cooperative housing society 1o any
member unless all the amounts incurred as expenditure has been debited in the profit
and loss account and no amount can be right off as a bad debts unless it is allowed by

the Registrar of the Cooperative department. !’

2.2.10.5 Removal of Managing Committees of The Housing Society by The

Registrar.

In cases of bad management or corrupt practices the Registrar may pass an
order to supersede the committee of the housing society. In order to run the day-to-
day affairs of the housing society a committee consisting of not more than nine

persons shall be appointed by the Registrar. The committee appointed by the Registrar

shall work for a period of two years unless this time period is further extended.

This order to appoint the committee shall be passed by the Registrar afier

issuance of a show cause notice to the housing society concerned. Whenever an

191 Ibid, Rule 18.
92 Ibid, Rule 26.

[83]



inquiry is made into the affairs of the housing society an opportunity of being heard

should be provided to the housing society on the touchstone of principles of natural

justice.w?’ Notice of show cause under rule 48(6) of Cooperative societies Rules 1927
would be mandatory even for supersession of the Managing Committee as it would
also be dealing with the working and conduct of the affairs of the housing and it

cannot be pleaded that because the society was not superseded but committee was

superseded hence show cause notice was not nccessary.194 Order of supersession of
committee of cooperative housing society would be void and of no legal effect when

no opportunity of hearing was afforded and no show cause notice was issued.'%

2.2.10.6 Prior Sanction of Registrar is Mandatory before Investing Money

by Cooperative Housing Societies.

Whenever any housing society wants to invest cash to purchase the shares of
the State Bank of Pakistan or to purchase or leasing of land or in the construction of
any building the sanction of the Registrar of the housing society is compulsory for
it.! No society can invest its funds or any portion of it in the purchase or lease of any
land or building without getting the sanction of the Registrar of the Cooperative

Housing Department.'%’

193 Haji khuda Buksh Vs Deputy Registrar Cooperative Punjab, Lahore, PLD 2007 Lahore
341(a).

9 Mst. Rehmat Bi Vs Muhammad Rashid Etc 1998 Law Notes Karachi 98.

193 Zafar Ali Vs Islamic Republic of Pakistan, NLR 1998 Civil Karachi 528,

% Ibid, Rule 27.

193 Ibid, Rule 54.
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2.3 PRIVATE HOUSING COMPANIES AS DEVELOPER OF HOUSING
INDUSTRY.
Private housing companies are formed by the private sector the primary task of
private housing companies is to eam profit by providing housing units to the rich
(clite class). Private housing companies are formed and registered under the

Companies Act 1917, Companies Ordinance 1984 and Companies Rules 1985.

2.3.1 Private Housing Companies working under Companies Act 2017.

Private housing companies are formed and registered under Companies Act
2017 and Companies Ordinance 1984. The private housing companies have not been
able to provide housing units to lower and middle class rather: there have been
massive housing frauds and illegalitics which have been committed by the private
housing companies. The reason is that there is overlapping of jurisdiction and shifting
of responsibilities by the various regulatory authorities of housing industry at Federal,
Provincial and Local level.

According to Companies Act 2017, the mode of forming a company has been
prescribed, three or more persons by subscribing their names to the memorandum of
association can form a public limited company, two or more persons by subscribing
their names to the memorandum of association can form a private limited company
including a private housing company and a single member by signing memorandum
of association can form a single member company including a housing company, !%%

A careful reading suggests that under the above-mentioned provisions of law
which deals with the registration of all companies including housing companies, there

is no precondition of ownership of land for the registration of housing companies and

198 The companies Act 2017, section 14, 1% Edition, Key Law Reports Publication, Lahore,2018.
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in the past this deficiency in the law has been exploited by the housing developers
when without having an inch of piece of land the housing societies were registered
and plots were sold out. When a proof was demanded from these housing companies
the investors were shown registration certificate issued by the securities and exchange
commission of Pakistan.Registration certificates were shown to them and in this way
the general public was deprived of the hard-earned income.

In order to bridge this gap in the law a special provision has been introduced
in the Companies Act 2017 for housing companies which has been given an
overriding effect. According to this section no company doing any housing or real
estate company can advertise any project unless it has got all approvals and NOCs
from the relevant authorities of the provincial and local Governments, no housing
company can proceed to sale any plot in the housing scheme unless approval and
NOC has been obtained under all the relevant general, special and local laws, the
housing company cannot sale any plot unless it maintains proper accounts of all the
transactions in the end of the section a penalty of level 3 has been provided for that
person who does any housing activity and violates this section.!?®

The insertion of this scction is a welcome step but the problem is that housing
is a subject which falls in the provincial legislative list so provinces enjoy complete
authority with respect to this subject, so, this provision is in contradiction to the
Constitution of Islamic Republic of Pakistan 1973.2% This issue shall be discussed in
the chapter four of critical analysis of the legal framework relating to housing industry

in Pakistan in detail. Before the introduction of Companies Act 2017 the regulatory

1 Ibid, Section 456.
200 The Constitution of Islamic Republic of Pakistan, 1973, The Schedule, 2*¢ Edition, Irfan Law
Book House, Lahore,2016.
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law relating to housing companies was Companies Ordinance 1984.As most of the
housing companies operating in the housing industry of Pakistan have been registered
under this Ordinance so it is important to discuss this law for complete understanding

of the regulatory legal framework

2.3.2 Housing Companies Registered under Companies Ordinance, 1984,

Most of the housing companies working in the housing industry have been
formed and registered under the Companies Ordinance 1984. The private companies
i the field of housing sector are registered with the Securities and Exchange
Commission of Pakistan under the Companies Ordinance 1984 and still doing housing
activity in the housing industry of Pakistan. Housing companies were registered under
section 30 of the companies Ordinance 1984 and under section 4 of the Companies
(General provisions and forms) Rules 1985 and in these provisions, there was no pre
condition of possession of land for registration of housing companies. The subject of
housing falls in the provincial legislative list, of the Constitution of Islamic Republic
of Pakistan, as per 4" Schedule of the Constitution of Islamic Republic of
Pakistan1973.

Housing being a provincial subject the provinces should exercise complete
authority on all housing developers without any interference by the Federal
Government. Provincial Governments should regulate this subject of housing through
provincial laws and rules. After the promulgation of the Local Government Ordinance
2001 the old structures and systems were supplanted by near structures and systems

with simultaneous devolution of functions from the provinces to Local Governments.
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The devolved functions include housing, urban and physical planning shall
stand entrusted to local Governments.”®' But contrary to this law private housing
companies continued to be registered under the Companies Ordinance 1984 with the
Securities and Exchange Commission of Pakistan. After incorporation of a private
housing company all the affairs ranging from grant of sanction, launching a housing
scheme, monitoring of the housing companies are handled by the development
authority or by the Tehsil Municipal administration of the area concerned.?%?

As per Companies Ordinance 1984, nothing in this Ordinance shall apply to a
trading corporation owned or controlled by a province and carrying on business only
within that province. As Companies Ordinance 1984 does not apply to a cooperative
society, a university, on the same pattern Companies Ordinance does not apply to
provincial housing companies operating to the extent of territorial jurisdiction of one
province.2%?

The powers conferred by this ordinance on the Federal Government, or
commission (SECP) shall in relation to those companies which are not trading

corporations and the objects of which are confined to a single province be the

powers of the provincial Government.”%

After combine study of these three provisions i.e., fourth schedule of the
Constitution and Section 4 and Section 5 of the Companies Ordinance 1984, there is a
question mark on the registration of housing companies with Securities and Exchange

Commission of Pakistan (SECP). Whether the registration of private housing

=0l Local Government Ordinance 2001, Section {15), 3™ Edition, Irfan Law Book House, Lahore,
2017.

202 Ibid, Section (8).

203 Ibid, Section (4).

04 ibid, Section (5).
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companies with Securities and Exchange Commission of Pakistan (SECP) is valid or
it is against the 4" Schedule of the Constitution of Islamic Republic of Pakistan?

A closer examination of the above three provisions reveals that one point is
commeon i.e. companies with objects confined to a single province is the exclusive
jurisdiction of the provincial Government. After promulgation of the local
Government Ordinance 2001, housing industry and related areas are these exclusive
jurisdictions of local Governments.

It is beyond any doubt that private housing companies with housing activities
confined and situated to a single province comes under the exclusive jurisdiction of
the local Government concerned. Due to registration of the private housing companies
with the Securities and Exchange Commission of Pakistan the local Governments
leave the regulatory affairs of the housing companies to the discretion of the Federal
Government. The Federal Government (the relevant department of federal
Government SECP) after registration of the housing companies does not regulate the
affairs of the housing companies and leave it to be regulated by the respective local
Governments and provincial Governments.

The point which needs little clarification is whether private housing scheme is
a trading activities or non-trading activity. Housing and construction industry has
been notified as a priority industry in “C” Category by the Federal Government.2%S By
treating housing activity confined to a single Province/District the case falls under
section 4 of the companies’ Ordinance 1984. The registration of the private housing
companies with SECP is not valid under this section. Looking at the ground realities

of Pakistan in the housing industry it is evident that there is backlog of 2, 70,000

208 www.planningcommission.gov.pk, Visited on 01-03-2020.
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housing units each year which is accumulating year by year. Housing is the basic and
fundamental human need. The details of allocation of funds for physical planning and
housing in the public sectors development program (PSDP) in the previous years is as

under;

Amount Allocated
Years
(Million)

2004-05 9

2005-06 7.5

2006-07 7.9

2007-08 8.5

2008-09 9.7

2009-10 10.5

Total 44.1

(Source: www .planningcommission.gov.pk) Accessed on 1-9-2016.

If the total amount allocated for all sectors is used only for housing activity by
leaving no money for any other development work at all even than it is not possible
for the Government of Pakistan to achieve the goal of housing for all as envisaged by
2% the UN Habitat agenda without support and help of private sector.

It is beyond the financial resources of the Government to cater the housing
back log and to provide the basic necessity of house to all homeless people in

Pakistan. Meeting the housing back log is beyond the financial resources of the

2% Pakistan Economic Survey 2008-2009. By Planning Commission of Pakisian, Page 43.
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Government.??” The Government should encourage the private sector to play an active
role and the role of Government should be of a facilitator instead of a developer.

It is an item of the manifesto of the present Government to provide houses
units to homeless so the present Government by declaring housing activity as a non-
trading activity must encourage private housing companies. It is need of the hour to
declare housing as a poverty alleviation measure and a non-trading activity done for
public purpose. The legislature of Land Acquisition Act 1894, in order to encourage
the private sector has inciuded the land acquisition by the companies for the public
purpose in the preambie.

During a case the court declared that acquisition of land by a private
company, the primary object of which is to earn profit for the company but the effect
of which will be on the national economy in a positive manner would be an
acquisition of land for a public purpose.’®® Furthermore, the land Acquisition Act
1894, has empowered the Government {0 determine the question whether land is
needed for public purpose or not. So, the Provincial Government of each province is
the sole judge to determine the need of a land for a public purpose or for a
company.*®® In 2015 the members of UN adopted Transforming Our World: The 2030
Agenda for Sustainable Development, with 17 global sustainable Development Goals
and 169 corresponding targets.?!? Sustainable Development Goal number 11 relates to

making cities and human settlements inclusive, safe, resilient and sustainable

207 lbld,

208 Ram Narain Singh and others Vs State of Bihar and others, AIR 1978 PAT 136.

w0 Sardar Mohammad Igbal Khan Mokal, The Land Acquisition Act 1894, PLD Publishers,
Lahore, 1990,

210 Transforming Our World: The 2030 Agenda for Sustainable Development (2015), Para 4.
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including slums up gradation.”!! So, the Government must encourage housing
companies to share the burden of the Government by declaring housing activity as
non-trading activity. Cooperative housing socicties are already doing the same
practice on no profit no loss basis because it is also mandated by Millennium

Development Goals.

Indicators 2001-02 | 2002-03 | 2005-06 | 2011 2015
(Million)
Population of Kachi Abadi to | 50% 55% 60% 75% 95%

be regularized in percentage

(Source: www.planningcommission.gov.pk),Accessed on 1-9-2016.

The Governmet of Pakistan has not succeded to bring improvement in the
lives of hundred million slum dwellers in 2020.As meeting the back log in housing
industry is beyond the financial resources of the Government.*'? But unfortunately the
above mentioned have not been achieved to a satisfactory level till 2020 so a lot of
work is yet to be done by the Government of Pakistan to achieve the goals set by UN
Habitat agenda. This necessitates the declaration of housing activity performed by
housing companies as a non-trading activity.

So, if we assume the housing activity as a poverty alleviation measure and a
non-trading activity (keeping in view the ground realities of Pakistan it is not a wrong
assumption) the for registration purposes the case falls under section 5 of the
Companies Ordinance 1984 which clearly says, the incorporation, regulation and

winding up affairs of the housing companies should be dealt by the respective

= United Nations (2015), Transforming OQur World: The 2030 Agenda for Sustainable
Development.
21 National Housing Policy 2001,P 26.
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Provinces/Local Governments. As housing is a developed function of the Local
Government and whenever there is a conflict in any other law and the local
Government ordinance 2001, the later shall always has an overriding effect over the
former law.

The problem on the regulatory side is, once the private housing company is
registered with the Securities and Exchange Commission of Pakistan (SECP) there 1s
no regulatory mechanism in the Companies Ordinance 1984, to monitor and regulate
the activities of the private housing company. Housing is a devolved subject of Local
Government so the Local Government of the respective area in whose territorial
Jurisdiction the housing scheme is situated can deal its affairs in a better manner.

If the housing activities conducted by the private housing companies is treated
as trading activity or non-trading activity the case of registration falls either under
section 4 or section 5, of the Companies Ordinance 1984.In both of the probabilities
one point is common the companies the objects of which are confined single province
is an exclusive jurisdiction of the relevant province. Constitution of Islamic Republic
of Pakistan1973, being the supreme Law of the land, it is also the scheme of the
Constitution that the subject of the housing should be handled exclusively by the
provinces being an exclusive subject or domain of the provinces.

It is better to encourage public limited housing companies to conduct housing
activities. As contrast to private companies public limited companies are required to
conduct audit of accounts, publish profit and loss account, balance sheet and more
disclosure requirements so, the Government has more check and balance on its
activities. This development will help a lot to stop embezziement of public funds
committed by the private housing companies. But; it does not mean that private

companies should not be ailowed to conduct housing activity.
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Registration of housing companies must be done by the respective provinces
on the pattern of registration of Cooperative hosing societies. Separate company law
of each province will enable each Provincial Government to enact the registration law
according to its own development’s priority. Each province has its own development
priority due to its peculiar economic, geographic, and social differences as compared
to other provinces. Separate law for housing companies at provincial level would
result in a better check and balance system by each Provincial Government as the
subject of housing 15 the exclusive domain of the provinces.

The present law of registration is not going to work; there is a need for a new
self-contained law for regulating the affairs of the housing companies. An amendment
has been introduced in the Companies Act 2017 and a new section 456 has been
introduced to maintain the control of the Federal Government through Securities and
Exchange omissionn of Pakistan on the affairs of the housing companies. This new
section is against the letter and spirit of the Constitution of Islamic Republic of
Pakistan1973. Durable solution is to follow the Constitution of Islamic Republic of
Pakistan 1973 and let this subject of housing to be dealt by the Provincial
Governments. So, the ideal solution lies in the enactment of new registration law for
housing companies at provincial level as it is also in line with the intention of the

constitution makers.
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24 HOUSING AUTHORITIES LAUNCHED BY PRIVATE SECTOR

UNDER REGULATORY AUTHORITIES

Many housing societies are launched to provide housing units to the general public.
2.4,1 Introduction to Private Housing Sector.

Municipal Administration is the regulatory body to deal with the affairs of
these companies. This sector comprises of the Private Housing Schemes launched by
Private land owners, builders and developers. A very large number of general publics
rely on this sector for their accommodation needs. This sector is highly prone to fraud
and corruption. In Punjab the Private Housing Schemes are regulated by the
development authorities. All these development authorities are working under the
Housing and Urban Development & Public Health Engineering Department. The
Private Housing Schemes that are launched in the areas that do not fall within the
jurisdiction of any of these development authorities are regulated by the Local
Government and Community Development Department through Tehsil Municipal

Administration.

2.4.3 CHALLENGES AND GREY AREAS OF PRIVATE HOUSING

SECTOR.
Following are the areas which need to be improved.
2.4.3.1 Overlapping Jurisdictions of Regulators of the Housing Societies.

There are more than one regulatory authorities looking over the affairs of the

Private Housing Societies in Punjab. In certain areas these authorities have
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overlapping functions. Overlapping jurisdictions of Regulatory Bodies create
numerous problems in the smooth disposal of the responsibilities of any of these
Regulators. It also makes it difficult to fix the responsibility on a specific Regulator in
case of any criminal negligence. These challenges indicate that there is a need for the
establishment of a single Regulatory Authority for the effective regulation of the

housing sector in general and Private Housing Schemes in particular.
2.4.3.2 Monitoring of Property Dealers to control Frauds in Housing Industry.

There are certain examples where a person sets up a marketing office and
starts luring the general public into investing their hard-earned money into housing
projects which do not exist on ground. These agents and dealers go unchecked as they
do not approach any Regulatory Authority for any approvals. The Regulators need to
develop a mechanism to identify such cases and take appropriate and timely action
against them. There is a strong need for proper registration and scrutiny of the
conduct and affairs of property dealers and estate agents to minimize the chances of

frauds in the housing industry.
2.4.3.3 Delay in Timely Development of the Private Hosing Schemes.

The reasons and conditions which cause delay in the timely development of
housing schemes include lapse on the part of the members to pay dues on time. Apart
from the default by the developer or sponsor of a private housing scheme which
remains the main reason of such delay there are some other factors which can be
responsible for the failure of a private housing scheme to compleie the development

work on time. Departments responsible for providing these services i.e. LESCO,
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FESCO, GEPCO, SNGPL, PTCL are also responsible for not completing the housing
scheme within time.
2.4.3.4 Limited Capacity of Tehsil Municipal Administrations to regulate the

Housing Schemes.

In the areas where the Private Housing Schemes are being regulated by Tehsil
Municipal Administrations (TMAs) there is a need for training and hiring of technical
experts and surveyors. It is difficult for the TMAs to perform the regulatory functions
efficiently with the existing technical and human resource. A lot of problems arise due
to the delegation of approving authority to the Town Committees as there are
increased chances of maneuverability at the Town Committee’s level. Although it will
be beneficial to build the capacity of TMAs but the approvals should be kept
centralized at the district or division level. Composition of the committee and the
authority competent for granting approvals needs to be defined clearly for all kind of
approvals. Tehsil Municipal Administrations are now defunct and are currently
working under the office of deputy director.
2.4.3.5 Administration of Private Housing Schemes.

Once the sponsor or developer has sold the plots the disposal of ongoing
administrative function of the Private Housing Schemes becomes an issue. Once the
sponsor disposes off the land the concept of management committees may be
introduced in the private housing scheme for its complete operation and maintenance.
The concept of management commitiees already prevails in the Cooperative Housing
Sector but this concept does not exist in the private housing schemes.

2.5 REAL ESTATE INVESTMENT TRUSTS (REITs).
A new corporate product under the name and style of Real Estate Investment

Trust (REITs) has been introduced in Pakistan which can prove effective for the
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provision of housing units and to achieve the goal of housing for all. This corporate
product was introduced in United States of America on14-09-1960 the bill was signed
by President Eisenhower for the introduction of Real Estate Investment Trusts
(REITs) and initially tax-free treatment was given to it.”!3
2.5.1 Introduction of Real Estate Investment Trusts (REITs) In Pakistan

A taskforce consisting of fourteen members was constituted in 2004. This
taskforce was divided into two committees. One committee was headed by Jahangir
Siddique and he worked on the product development. The other committee was
headed by Shahid Karder, an economist, his task was to review and develop a
regulatory framework.2'4 The first draft of REITs was prepared in 2004. The second
draft was prepared in 2006. The final draft was prepared by Dr. Salman Shah and his
team.?!3 The process of the preparation of regulatory framework relating to REITs
was a bit slow as housing is a provincial subject and SECP is a federal institution so
as per Constitution of Islamic Republic of Pakistan 1973 so a time was consumed to
convince the provincial Governments. By introducing the amendment in the Finance
Act 2007 the powers of the SECP were enhanced. In exercise of powers conferred
under subsection (2) of section 282 of the Companies Ordinance 1984, SECP issued
REITs regulation on 31-1-2008.
2.52 Importance of Real Estate Investment Trusts Vis- A- Vis Housing

Industry of Pakistan.

Real Estate Investment Trusts (REITs) is a mutual fund that invests in

properties and in this way, income is generated for the unit holders (shareholders).

www.yahoo.com,visited on 12-(4-2016.
i www.secp.gov.pk visited on 1-3-2017.
213 www.google.com visited on 3-5-2017.
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REITs are formed under three kinds, for housing purpose, for rental purpose and
hybrid REITs. The present concept of REITs is very close to the concept of
modarabah which is formed for a specific purpose. A corporate product of the
developed countries has been introduced in Pakistan which can be beneficial to meet

housing demands.’1®

Initially a closed form of REITs has been introduced the reason behind closed
end REITs is to avoid a comprehensive regulatory and legal requirement. It is closed
because the investors (unit holders) are not allowed to transfer their shares for a fixed
period of time. In the beginning of this corporate product a tax-free treatment has
been provided to attract the investors. Initially REITs can be formed in the capital city
and four capitals of the provinces. Initially REITs could be formed with a capital of 5
billion rupees and ninety percent profit of it was mandatory to be distributed among
the shareholders (unit holders).*!’This corporate product is very important for
Pakistan as it is beneficial for people from all income groups. Investment can be made
in REITs by purchasing shares of it.

2.5.3 Formation of Real Estate Investment Trusts in Pakistan.

A company shall be registered just like a public limited company and this company
would manage all the affairs of the REITs scheme. After registration this company
would file an application for the formation of REITs.?!#

Real Estate Investment Trust shall be formed when the application for the
formation along with approvals from the departments concerned, registered trust deed,

list of directors, names of the shareholders, consent of the valuer, valuation report of

21 www.secp.gov.pk,visited on 13-06-2017.

07 Ibid.

218 Real Estate Investment Trust Regulations, 2008, Section 6, 1 St Edition, Eastern Law Book
House, Lahore 2009.
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the proposed land, names and addresses of the valuers, auditors, legal advisors and an
affidavit by the chief executive of the company that all the legal requirements have
been fulfilled.?'> When all the cordial formalities have been fulfilled Real Estate
Investment Trust shall be formed.

2.5.4 Benefits of Real Estate Investment Trusts (REITs) for the Investors Unit

Holders.

It is for the first time that developing economy like Pakistan has launched a
corporate product of developed economy. REITs provides a lot of benefits to the
investors including diversification through pooling of funds, access to the professional
investment advisors and the ability to finance large scale properties.?° Diversification
and better protection against inflation are the two advantages which attract the
nvestors to invest capital in REITs, other benefits includes higher yields and better
liquidity.**! REITs can provide an opportunity to the lower and middle class to invest
money in the real estate of Pakistan.

2.6 DEFENSE HOUSING AUTHORITY (DHA).

DHA is a big housing developer which is working in various cities of
Pakistan. It is playing its role in meeting the goal of housing for all. It shall be disused
to what extent and to whom (class of people social and economic class) it is providing
housing units. Before discussing Defense Housing Authority in detail let’s have a

look how it was originated in Lahore.

s Section 8, Ibid.

2 Scott Gibson and John Corgel, Real Estate Private Equity: the case of US unlisted REITs,
Journal of property investment and finance, 2008, p132-150.

Mathiston and Scherrer Authorized property units Trusts, Journal of Property Finance, 1991,
pl07-108,
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Firstly, it was Lahore Cantt Cooperative Housing Society, Lahore and it was
developed after acquisition of land under Section 4 of Land Acquisition Act 1894,
Land measuring 12283,2732, and 3651 kanals in villages Charrar, Keer Khurd and
Chund Khurd in the Tehsil and District Lahore was acquired to start phase one of
Defense Housing Authority.**

2.6.1 Origin and Development of Defense Housing Authority (DHA) Lahore.

Under Article 128 of the Constitution the governor of the Punjab issued
Defense Housing Authority Lahore, Ordinance 1999.

By the above-mentioned enactment, a new corporate entity in the name of
Defense Housing Authority (DHA), Lahore was formed which had a perpetual
succession and common seal and it could purchase and sale out land in its own
name.*** Defence Housing Authority was formed to provide relief to the families of
shuhada (martyred for homeland) and Ghazis (those who are able to survive after war)
of Pakistan Army. DHA enjoys some special privileges in terms of taxes and other
Government dues which are enjoyed by Capital Development Authority and other
Governmental agencies.

The Defence Housing Authority has replaced the Lahore Cantt Cooperative
Housing Society Limited, Lahore which was formed and registered under the
Cooperative Societies Act 1927.All the assets, liabilities, officers and bye laws were
transferred and attributed to the DHA, Lahore.*** The acquisition of land by DHA is

considered as land acquired under land acquisition Act for public purpose.”” The

Dr. Muhammad Naseem Javaid Vs Lahore Cantonment Housing Society Ltd Through
Secretary Fortress Stadium Lahore Cantt, PL.D 1983 Lahore 552.

2 The Defence Housing Authority Lahore, Ordinance, 1999, Section2, 1% Edition, Irfan Law
Book House, Lahore, 2018.

2 Ibid, Section 18.

25 Ihid, Sectionl 1.
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management of it was run by the Governing Body consisting of Corps Commander
Lahore, as president of executive board the other members of the governing board
includes the representatives of the law, finance and housing departments of the
provincial Government concerned.

The governing body shall be assisted by the executive board consisting of the
administrator, one member nominated by the governing board and the secretary of the
authority shall be the members of the executive board.2*® For the purpose of
reconstruction of Defence Housing Authority an order was issued in 2002 by the
Chief Executive (General Pervaiz Mushrraf) of Pakistan under the name and style of
Defence Housing Authority, Lahore Order 2002.%%7 By this new order an amendment
has been introduced in the composition of the management of DHA by declaring the
secretary, ministry of defence as chairman, the corps commander, Lahore as vice
chairman, administrator as a member, two co-opted civilians and secretary of the
authority as member of the management.?*

In order to promote DHA to perform housing activity an exemption from
income tax has been provided by law. The Lahore High Court held that DHA being a
local authority was exempt from income tax. High court set aside impugned notice for
being illegal and without lawful authority.*® Executive board may perform all the
necessary acts on behalf of DHA including acquisition of land under Land

Acquisition Act 1894.730

26 Ibid, Section 3.

27 Notification F.NQ.2(4)/2002-Pubished on 19-09-2002.

e The Defence Housing Authority Lahore Order, 2002, Section 4, 1* Edition, Mansoor Law
Book House, Lahore, 2007.

= DHA Lahore Through Secretary Vs D.C Income Tax, 2010 PTD (LAHORE) 2552.

=30 Ibid, Section 8.
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There is a gap between theory and practice instead of following the procedure
laid down under land acquisition Act a novel procedure has been followed by DHA
by getting the help of a middlemen. DHA does not pay even a single rupee to
purchase the land for DHA.

The land is purchased by the middle men from the land owners and after that
this piece of land is transferred in the name of DHA and as a consideration of this
land some portion of land in the shape of developed land is retummed to the
middleman. In order to raise funds for running the day-to-day affairs of DHA the
executive board can raise funds through loans and by imposing charges on the
members of DHA.#' This provision has made the day to day working of DHA on
smooth basis. Wide powers have been given to the executive board and governing
body to cancel the allotment of the plot after serving a show cause notice to the
members of DHA in case of failure to pay installment or development charges.?2

On the other hand, there is a check and balance on DHA as well that in case
of cancellation of plot without providing an opportunity DHA was directed to pay
damages plus special damages. The facts of the case are that petitioner purchased a
plot in DHA and paid all the dues on time and went abroad for nineteen years. In the
mean while the allotment of plot was cancelled by DHA and was issued to another
person that other person further alienated to another person. After filing of petition

DHA neither pointed out any lapse on the part of the petitioner nor was it able to

=k Ibid, Section 8.
2 Ibid, Section 17.
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show any opportunity of hearing being provided before cancellation of plot. The court
awarded damages and special damages for mental pain suffered.??

The above-mentioned penal provision for failure to pay dues is proving very
helpful to save DHA from becoming a failure housing developer as we can see many
precedents in case of cooperative housing societies. This provision is a kind of
internal check and balance on the members of DHA to follow the rules and
regulations of DHA in letter and spirit.

Another issue faced by the housing societies is that after becoming the
member of a housing society the members use the plot for some other purposes other
than residence which causes nuisance to the adjoining members of the housing
societies in order to control this mal practice a fine at the rate of fine of rupees two
thousand rupees per day or an imprisonment up to six months or both punishments
can be granted to the member concerned.

In order to stop the members of the housing DHA to deviate from the master
plan and raising building in contravention of the DHA laws very wide powers in the
shape of removal of the building have been provided which shall be exercised after
giving an opportunity of being heard.*** DHA is also bound to follow the master plan
which has been approved; a petition was filed by the petitioners when the petitioners
were aggrieved of conversion of roads of their residential area into single carriage
road for playing commercial vehicles.

In order to change the master plan public hearing is a must thing in terms of

Article 9(2) of Pakistan Defence Officers Housing Authority Order 1980. It was only

253 Mirza Manzoor Hussain Qazalbash Vs Syed Muhammad Faheem, 2016 YLR 748,
- Ibid, Section 18.
3 Ibid, Section 19.
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executive board which could do so after hearing objections from the general public.
No master plan, planning or development scheme under Article 9(3) of Pakistan
Defence Officers Housing Authority Order 1980 can be planned by any local
authority or other agency of like nature can do so without consent of the executive
board. High Court issued an order to DHA to restore the previous position of master
plan and if any change was needed it could be done after following the procedure
prescribed by law.?*¢

In order to protect the authority, the governing board, the executive board, the
administrator from any suit or proceedings for any action taken in respect of affairs of
DHA an indemnity clause has been provided.”

This provision deems to be in conflict with the Constitutional guarantee
provided under the Constitution of Islamic Republic of Pakistan1973 that nobody
shall be deprived of life or property save in accordance with the procedure of law. A
special forum has been provided to decide all pending cases in relation to plots of
DHA. All the pending cases shall be transferred to the Administrator of DHA, Lahore
and an appeal against the decision of administrator can be filed to the executive board
of DHA.*3#

There are two aspects of the above-mentioned provisions of law firstly,
positive one that by providing this special remedy in case of any dispute regarding the
plot an expeditious remedy has been provided which can be helpful to save the time

and money of the aggrieved member of the society, secondly, this provision has a

”f‘ Irfan Merchant and others Vs Federation of Pakistan and others, 2013 CLC 853.
3 Ibid, Section 21.
38 Ibid, Section 25.
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negative aspect i.e. that DHA is itself a judge in its own case and it is violation of the

general principle of law that nobody can be judge in his own case.

2.6.2 Defense Housing Authority (DHA) Construction and Development

Regulations-2014

The executive board of Defence Housing Authority (DHA) was empowered to
make regulations under Article 23 of Chief Executive Order No.26 of 2002. In
excrcise of the powers conferred upon under Article 23 and Article 4 of the Order
these regulations have been prepared for regulating all the affairs of the DHA from
beginning till end.

Every person who is able to get a plot in DHA is bound to raise construction in
accordance with these regulations. These regulations are mandatory to be followed by
every plot holder in DHA in whatever way he has got the piot i.e. by making payment
or by way of gift or inheritance or any other legal way.**’ The maximum size of a plot
in DHA is of 2 kanals and minimum size of plot is 5 marlas it also offers plots of 1
kanal, 10 marlas, 8marlas, 7marlas. The measurement of 1 Marla is equal to 225
square fit.2#0

DHA does not acquire land as per Land Acquisition Act. DHA gets land from
the middlemen who purchased land from the land owners and then transfer the land in
the name of DHA. The middlemen take the responsibility of any defect in the title of
land in this way DHA gets land free from all encumbrances. Middlemen purchase

lands by paying handsome amounts to the land owners. As a consideration of

=3 Defence Housing Authority Construction and Development Regulations 2014, Section 3, 1
Edition, Kausar Law Book House, Lahore, 2015.
e Ibid, Section 4.
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providing land the middlemen are provided developed plots in DHA housing scheme.
In this way DHA without paying a single rupee becomes the owner of the whole land
consisting of all the DHA housing schemes in all the cities where the DHA schemes
are operating in all over Pakistan.

When a DHA housing scheme is launched in a city, applications are invited
from the general public through electronic and print media. It is a common practice
that applications are received in bulk and many times more than the plots available in
the housing schemes of DHA. Each application is accompanied with a fee. The
allotment of plots is done on the basis of balloting. No fee is refunded to the
unsuccessful applicants.

In this way billions of rupees are earned by DHA housing schemes in each
housing scheme. After getting the land with the help of middlemen the land of DHA
is developed by collecting development charges from the members (allottees).**' Most
of the housing schemes launched by the civilians results into failure when no utility
services are provided to the housing schemes either due to the lapse on the part of
members to pay the development charges or due to lapse on the part of the
management of the housing schemes.

Application on the prescribe form is made to the building control branch for
supply of water. The charges are paid by the allottees for the connection as well as for
monthly consumption.?*? The water and sewerage facilities are both the
responsibilities of DHA administration so as contrast to civilian housing schemes time
and money is saved. Every allottee (plot holder/member) of plot is bound to construct

the plot within a maximum time period of three years from the date of allotment of

=t Ibid, Section 5.
2 Ibid, Section 11.
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plot. Construction, addition and alteration can be done only after getting an approval
from DHA on a prescribed form.

A new and innovative concept of non-construction penalty has been
prescribed by the rules if the plot is not constructed within three years.** This is a
welcome step as it enables to allottees members to take interest in the development of
the scheme and to put a check to leave the plot as an idle and dead investment. The
administration of Defence Housing Authority is not above law, so no plot can be
cancelled without providing an opportunity of hearing. Articles 23 and 24 of the
Constitution of Islamic Republic of Pakistan 1973 provide protection to the citizens
with respect to acquiring, using and holding any property.

DHA is not an exception to it, non-fulfillment of contractual obligations on
the part of the plot holder does not entitle the administration to cancel the plot without
providing an opportunity of hearing to the plot holder. Principle of Audi Alteram
Partem is applicable to all the transactions of DHA.2#

Application for construction should be accompanied by one original tracing
cloth and seven copies of ammonia print of drawing, copy of allotment/transfer letter,
site plan (prepared by an engineer containing each and every detail of construction)
and computerized identity card, paid challan for dues, architect stability certificate
along with form A and B, and undertaking by the allottee that no rule or regulation of
DHA has been violated during the construction of the plot.*¥

This provision 1s a kind of an internal check and balance on the allottees to

follow the rules and regulations of DHA. But the matter of construction is not left to

o Ibid, Section13.
- Raja Haroon Rashid Vs Defence Housing Authority, 2017 CLC 342,
243 Ibid, Section 14.
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the sweet will and discretion of the member/allotice. A complete scrutiny of the
drawing and documents is done by the administration of DHA within thirty days.
After scrutiny the application can be rejected completely or some modification can be
suggested and if some suggestions are recommended the application can be
resubmitted after incorporating the suggestions and once again a positive or negative
reply on this application shall be given by the administration of DHA within thirty
days.

In spite of this exhaustive exercise of scrutiny if some deficiency 1s not
pointed out at the time of scrutiny it does not mean that a permission to construct the
plot by violating the rules has been granted. An oversight at the time of scrutiny is
necessarily to be corrected when pointed out by the administration of DHA.**¢

A complete system of internal check and balance has been devised to stop any
violation of any kind in the construction of plots in each and every housing scheme
jaunched by DHA. Due to this system of check and balance a systematic and
uniformity in the construction of housing schemes of DHA is found. A time period of
two years is granted by DHA to complete the construction work from the date of
approval of the scheme.

Penalty is imposed under DHA regulations on the member who has failed to
construct his plot. It is a very good step to put a check and balance on the practice of
purchasing of plots for speculation purposes. Check and balance during the
construction work each and every member of DHA is bound to get his construction

work verified when the layout has been completed, on completion of boundary wall,

e Ibid, Section 16.
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on construction of main building up to DPC level, before pouring roof of first floor
and on final completion and before occupation.

After completion and during construction work a surprise visit can be done by
any officer of DHA.2¥7 Maximum height of a building in phase one to four can be 30
feet and 35 feet in phase five. In short, all the possible situations have been answered
by DHA Regulations 2014,

Any act on the part of the members (plot holders) of Defence Housing
Authority which is based upon forgery, fraud and which is in contravention of the
regulations of DHA would lose its validity and fall to the ground.?*8 After completion
of construction work by the member (plot holder) DHA would issue completion
certificate which is a proof that house has been constructed by the plot holder as per
rules and regulations of DHA.

If there is no lapse on the part of the plot holder (member) and he has
constructed the development work as per rules, then it is the right of member and duty
of DHA to issue completion certificate. If there is a refusal on the part of DHA to
issue completion certificate it would be not only unreasonable but in violation of
Articles 23 and 24 of the Constitution of Islamic Republic of Pakistan 1973.2%

A plot was owned by the petitioner in a housing scheme in Karachi under the
authority of Karachi Development Authority. Later on, the territory of the housing
scheme was taken over and included in Cantonment Board in 1997, In 2004 petitioner
applied for approval of building plan for construction of house on the plot.

Cantonment board demanded fee plus TIR Tax from the petitioner. Petitioner

247 Ibid, Section 18.

f” Mustafa Lakhani Vs Pak Defence Officers Housing Authority, Karachi, 2008 SCMR 611.

9 Syed Dost Ali Vs Federation of Pakistan through Sercetary Detence and 3 others, 2016 CLC
367.
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challenged the imposition of TIR Tax on the ground that Statutory Regulatory Order
(SRO) on the basis of which this tax was being imposed was issued after he has
purchased that piece of land in a housing society which was on that time not part of
Cantonment Board so it was not applicable.

This plea was rejected by the Sindh High Court and it concluded that this tax
was to be paid by all the members of Karachi Cantonment Board cross the board
without any discrimination.?®® Due to these complete and compact rules and
regulations the DHA housing projects are considered as very successful in Pakistan.
Legal framework of DHA is so complete and compact that it contains the answers of
almost all questions of law from the start till end for example even if the plot holder
or his family member of the plot holder in DHA dies it provides the eligibility for
burial in the graveyard of DHA.

As per DHA rules the facility is available for the parents, spouse, dependent
children of the registered members. High Court dismissed intra court appeal and
declared that DHA regulations were made to maintain structural harmony, privacy,
security and tranquility for its residents so it was confined to the extent of members
and close relatives of DHA only.?!

2.6.3 Defence Housing Schemes Vis-A-Vis Goal of Housing for All Challenges
and Grey Areas.

What is the role of DHA housing schemes in achieving the goal of housing for

all? Whether these schemes have proven helpful to achieve the goal of housing for all

0 Khawaja Muhammad Asghar Vs Govt. of Pakistan through Secretary Ministry of Defence
) Islamabad and 30 others, 2012 MLD 415,
251 Asghar Bin Shahid Jafri Vs Defence Housing Authority, 2017, Lahore 347.
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as envisaged by the UN Habitat agenda or due to DHA housing schemes the situation
has further worse?
2.6.3.1 Land Acquisition Procedure of DHA.

The first step to launch a housing scheme is to acquire land for it and as per
DHA Ordinance the pattern to be followed for acquisition of land is to acquire the
land as per Land Acquisition Act 1894 but there is a gap between theory and practice
and contrast to theory the land is acquired with the help middle men who purchased
lands from the landowners at a high rate and sometimes by using coercing measures
to sell their lands. The lands so purchased or acquired are sold to DHA housing
schemes by these middlemen (contractors). These middlemen take full responsibility
to transfer the lands to DHA housing schemes free from all encumbrances. In retun
of these lands the middlemen get a share from DHA in the shape of developed plots.
DHA by spending not a single rupee acquire lands for their housing schemes.

In a similar situation Supreme Court of Pakistan declared that middlemen
who had entered into agreements with the Police Foundation to arrange land for
establishment of residential housing colony were not entitled to plots without paying
the development charges. Furthermore, such middlemen were not entitled to more
than their due share of plots.

All such allotments to middlemen were declared to be null and void.*** In
another case Supreme Court of Pakistan has raised very serious concerns and raised a
big question mark on the mode of land acquisition mechanism adopted by DHA
Lahore. DHA Lahore acquired land from Evacuee Trust Property Bord for

establishment of phase six and seven of DHA Lahore.

52 Suo Motu Case No. 11 of 2011, PLD 2014 SC 389.
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Initially it was decided that DHA would pay an area of 33 percent to Evacuee
Trust Property Board as a consideration of land acquired by DHA Lahore. Later on,
DHA violated the first agreement and promised to pay 25 percent area in the shape of
developed plots to Evacuee Trust Property Board. Supreme Court took a suo motu
action and directed DHA to abide by with its previous commitment of providing 33
percent of land to Evacuee Trust Property Board as a consideration otherwise the
court would declare the whole deal as null and void.?*

In short from time to time the courts have been raising questions on the
transparency of the mode of acquisition of lands by DHAs for its housing projects.
The positive aspect of DHA housing projects is that rich men (elite class) can get
plots in these schemes with all the luxuries at very high prices. A small segment of the
society can get housing units at high prices. There is another aspect of this land
acquisition process that is negative one.

Due to acquisition of lands in this manner the prices of the lands and
subsequently plots become so high that a major portion of the society cannot afford to
have housing unit in these schemes. The problem of housing for all has become worse
and an artificial inflation is created. So, DHA has proved helpful to provide housing
units to only elite class and housing has become out of reach for a major portion of
the society.
2.6.3.2 Issuance of Possession of Plots only without Ownership (File System).

There is no concept of registry in DHA, the plots are sold on the basis of file
system (the ownership remains with DHA) only the possession of the plots is

transferred to the members of DHA. This file system has promoted the dealer mafia in

=3 Suo Motu Action Regarding llegal Selling Out of Auqaf Properties by Chairman Evacuee
Trust Property Board, PLD 2014 SC 100.
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the real estate. A plot is sold many a times due to which the prices of the plots
increase many folds. It results into an artificial inflation. Selling of files of the plots
has become a nasty business.

2.6.3.3 Tax Evasion and Deprivation of State from Revenue.

When of the record buying and selling of plots is done by the file matia and
property dealers and no registry of plots is done by filing the procedure of
Registration Act it results into tax evasion and deprivation of state from revenue.
2.6.3.4 DHA Itself Judge in Matters of Dispute between DHA and Members of

DHA.

It is a settled principle of law that nobody can be judge in his own case but this
principle is not followed in case of DHA. Whenever there is a controversy of any
allottee / member of DHA with DHA administration, the Administrator of DHA
would decide that dispute and an appeal would lie to the executive body of DHA.
Under this situation the right of fair trial has been denied.

Due to this reason many cases of violation of legal rights have arisen. It was
held by Sindh High Court that even Executive board of Defence Officers Housing
Authority could not cancel the allotment of plot without providing an opportunity of
hearing.

There was no evidence on record which could show that prior to cancellation
of plot a show-cause notice was issued to the plot holder or an opportunity of being
heard was provided to the plot holder.”** Appellant was an employee of Pakistan
Army, he filed a case against the cancellation of plot situated in Pakistan Defence

Officers Housing Authority. The plot was cancelled because the said employee got

3 Nizam Ahmed Chaudhary through Attorney Vs Defence Officers Housing Authority, 2013
CLC 1009,
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allotment of plot by suppression of facts that he had already got a plot and he could
not get double plot.

The said allotment was in violation of byelaws of the housing authority.
Plaintiff was afforded an opportunity of hearing by the scrutiny committee of the
housing society but he deliberately did not appear afier proper service of notice. The
order of cancellation of allotment of plot was upheld.?*

Another example in which a dispute between a plot holder/member of DHA
and DHA was decided by DHA itself in clear violation of DHA Regulation was the
case of Mst Zahida Sultana. In this case petitioner was a plot holder and at the time of
purchasing plot in DHA Lahore the petitioner (Mst. Zahida Sultana) purchased the
plot which was adjacent to parking area as per master plan and layout plan of the
DHA Lahore. When the petitioner constructed her house on her plot DHA converted
the parking area into a commercial area by taking decision unilaterally.

The member filed an application to relevant authorities of DHA against this
decision which was rejected by DHA administration being a judge in their own cause.
It was held by Lahore High Court the DHA could not decide the matter in an unjust
way and DHA was bound to develop the site as per master plan and layout plan. The
power of the executive board could not be exercised in violation of DHA
Regulations.?*
2.6.3.5 Whether Defence Housing Authority (DHA) can sale plots to general

public?

35 Major(R) Sheikh Abdul Naseem Vs Pakistan Defence Officers Housing Authority through
Secretary and others, 2018 YLR 2210,
256 Mst. Zahid Sultan Vs DHA Lahore and others, PLD 2013 Lahore 663.
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It is another relevant question that whether DHAs in various cities of Pakistan,
which are the creation of cantonments boards which are formed for the defense of the
country and the people of the country. Whether the land allocated to these cants for
purely military purposes can be sold to civilian people to earn money (it is purely a
business activity) is allowed by law? The answer to this question was provided by the
Present Chief Justice of Pakistan (Justice Gulzar Ahmad) in the case of encroachment
in the shape of marriage halls constructed in the cantonment of Karachi that such kind
of commercial activity was not allowed by law. A similar kind of case was decided by
former Chief Justice of Pakistan Justice Iftikhar Muhammad Chaudhary when it was
held that Police Foundation was a charitable foundation was a charitable foundation
meant to serve the needs of poor and needy officials of the Police Foundation so it
could not form a private housing society to do a business as land was not given to it
for this purpose.®’
2.6.3.6 Elimination of ome-sided agreements to make allotment of plots and

apartments.

There is a need to eliminate one sided agreements in the housing industry of
Pakistan in which buyers/ investors are required to sign the application form by
putting signatures in the dotted lines. An apartment was given to the petitioner in
2003 by Defence Housing Authority as a result of balloting. It was settled that the
payment shall be made up to 95 percent and remaining 5 percent payment for the
apartment was to be made at the time of delivery of residential apartment. DHA
committed to hand over the apartments in 2006 but due to increase in the prices of the

construction materials it could not be possible. DHA handed over apartments in 2009

=57 Suo Motu Case No. 11 of 2011, PLD 2014 SC 389.
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and demanded extra price for it. It was declared by Sindh High Court that DHA could
not unilaterally increase the prices of the apartments and it was bound as per terms
and conditions of the agreement.”*®
2.6.3.7 Whether the Current Practice is a Deviation from Main Purpose of DHA.
Defence Housing Authority was formed to provide relief to the families of the
Shuhada (martyred for mother land) and Ghazis (those who fought for country and
survived) in the shape of plots. But under the present conditions it has become a
corporate body the main aim of which is to generate profits by doing housing activity
as a pure business activity. DHA Rawat scamp is important to mention here, it was a
joint project of DHA and Bahria Town. The project was launched in 2008 and
amounts were submitted by the investors in 2011 and still people are looking for the
allotment of plots. Supreme Court of Pakistan is looking into the matter to provide
relief to the victim investors in this case.
27 BAHRIA TOWN AS A DEVELOPER OF HOUSING INDUSTRY OF
PAKISTAN,
Bahria Town is another major housing developer in the housing industry of
Pakistan along with Defence Housing Authority. It has various projects in major cities
of Pakistan. Primarily it is meant to meet the housing needs of the elite class of

Pakistan due to very high prices of plots.

2.7.1 The procedure of land acquisition of Bahria Town to establish a housing

society.

238 Asrar Alam Sheikh Vs Administrator DHA and others, 2011 YLR 2873,
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Following procedure is adopted by Bahria Town to establish housing projects
in various cities of Pakistan.

2.7.2 Acquisition of Land for Bahria Golf City Murree

Request was made by Bahria Town to Deputy District Officer (Revenue} on
12-2-2006 for acquiring 20% land in Mouza Salkhaiter (Murree). Bahria Town had
already purchased some area to meet the condition of 80% area of land to get sanction
of the housing society and to get the remaining area i.e. 20 % land under Land
Acquisition Act 1894, The Board of Revenue after scrutiny of application to acquire
20% area of land under Land Acquisition Act 1894 allowed publication of notification
under Section 4 of the Act. Bahria own was directed to get No Objection Certificate
from Tehsil Municipal Administration Murree.

Public notice was given in Nawa-e-Wagqt to invite objections from the general
public. Public objections were filed after that it was known that there were many
bogus mutations in the name of Bahria Town and actual land owned by Bahria Town
was less than 80% land of the housing scheme which was a precondition to acquire
remaining 20% land as per provisions of Land Acquisition Act 1894.2%

The developer may eamn money but not at the cost of public interest. Payment
of value of land at a rate which is less than market value cannot entitle to a plot. When
the Government land is allotted the process of allotment of land should not start from
making application but from the advertisement to invite the general public to make
offers.?6% Lease is a kind of contract and the lessee does not become the owner of the

land. The lessee is bound to use the land as per terms and conditions of the lease

8 Suo Motu Case No. 13 ot 2007, PLD 2009 SC 217.
260 Jaffar Ali Vs Station House Officer Air Port Police Latifabad, Hyderabad, PLD 2016 Sindh
3L
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agreement. Government being custodian of public interest and rights cannot sit as a
silent spectator. Sindh Urban Land (Cancellation of Allotments, Conversions and
Exchanges) Ordinance, 2001.The purpose of this Ordinance was to cancel allotments
of lands for residential, commercial or industrial purposes at lower than market rates.

Government and other departments of the Government had not discretion to
distribute the state property as a charity. Government cannot transfer or exchange land
without introducing a law for this purpose.*®!

2.7.3 Acquisition of Land for Bahria Town Karachi.

The unique quality of this housing is that land was offered to sale first and the
land on which housing scheme is constructed was purchased after it so it is a unique
housing project in its nature. Bahria Town is the largest housing developer of
Pakistan. A meeting was held by Malir Development Authority (MDA) on 30-01-
2013 in which a decision was taken to provide 2500 low-cost housing units in all
Malir Development Authority’s schemes in accordance with Prime Minister’s housing
programme. Thirty-seven Dehs were declared as notified areas of Malir Development
Authority. This area was enlarged up to forty-three in 2013. A summary was sent to
the Chief Minister for the start of housing schemes.

On 20-1-2014 Matir Development Authority granted approval to establish
housing schemes on nine Dehs out of forty-three. On 25-9-2013 Bahria Town through
advertisement invited general public to become member of the Bahria Town housing
society.

In 2014 an oversees block was established. No approval was granted to

establish Bahria Town Housing Project situated in the territorial jurisdiction of Malir

261 M Azam Khan Ghulam Rasul Vs Said Ahmed, 2012 CLC 1655.
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Development Authority as per record of meetings of Malir Development Authonty of
2013 and 2014. Bahria town was being established on the land on which Malir
Development Authority was also working on papers to establish a scheme of Malir
Development Authority. In January 2014 Bahria Town invited the general public to
purchase plots of Bahria Town much earlier than the agents of Bahria Town
purchased land for Bahria Town. Later on, after establishing the housing scheme
Bahria Town in order to give legal cover to the housing scheme entered into an
exchange agreement with Malir Development Authority to exchange portion of land
purchase by Bahria Town with the state land owned by Malir Development Authority.
The exchange of land is not only causing financial loss to the Government but also a
violation of Section 17 of the Colonization of Government Lands Act 1912,

This is the way how the largest housing developer managed to acquire land
for the largest housing scheme of Pakistan.?®? Three different figures of the land under
the possession of Bahria Town Karachi were presented in the Supreme Court of
Pakistan due to which the head of the full bench of Supreme Court of Pakistan had to
say 1t is biggest mystery to know the actual area of land under the possession of
Bahria Town Karachi. From this statement (very responsible person of the apex count
of Pakistan) the level of transparency of land acquisition process can be imagined.
With the muscle power of the police land was acquired by Bahria Town Karachi.
Supreme Court of Pakistan held that to ¢nable the consolidation of land for Bahria
Town Karachi, Malir Development Authority and Bahria Town have twisted the
concept of consolidation of land by framing regulations which instead of furthering

the purposes of legislation are in conflict with Section 2,clause (ff) of the Malir

22 Civil Miscellaneous Application No. 376-K of 2014 in SM.C of 2011.
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Development Authority Act 1993 as amended on 19-12-2013 and Malir Development
Rules 2006.Furtermore agricultural lands have been consolidated for commercial
purposes during acquisition of land for Bahria Town, which is a clear violation of
Section 17 of the Colonization Act 1912,%%3

2.7.4 Bahria Enclave Islamabad Scam.

It is another scam of one of the biggest housing developers of Pakistan. Land
reserved for a park was occupied by Bahria Town. Notice was taken by Supreme
Court of Pakistan and owner of Bahria Town was ordered to pay one trillion rupees
for illegal encroachment of land reserved for a park. This is the land acquisition
process of Bahria Town. In this scenario to expect housing for all including poor class
of the society does not seem to be an attainable target.

28 ROLE OF KACHI ABBADIS (SLUMS) IN ACHIEVING THE GOAL

OF HOUSING FOR ALL.

Slums are a mode to accommodate very poor segments of the society. In the
process of rapid urbanization when people move from rural areas to urban areas these

slums are a major accommodating source to adjust such people.

263 Civil Miscellaneous Application Number 376-K of 2014 in Suo Motu Case of 2011.

[121]



2.8.1 Introduction to Kachi Abbadis (Slums).

Adequate housing is one of the basic necessities that are vital for human
subsistence. Developing countries face a number of problems in providing sufficient
housing facilities to a rapidly growing population.

The gap between the demand and supply in the housing industry compounded
with the low purchasing power of the population continuously moving to the cities in
search of a living creates a difficult situation for the Government, Policy makers and
Regulators.

According to UN Habitat statistics sixty eight percent population of the world
lives in non-slums areas and thirty two percent of the population lives in slums.** The
housing facilities are limited and if available are usually not affordable for a large
number of people who move to the cities with very little resources. As per United
Nations report about one billion people in the world’s population who live in urban
population live in slums (kachi abbadis).’®> When people find it difficult to avail
affordable housing facilities through formal and legal channels it results in the
mushroom growth of slum areas on the state lands owned by various Government
Departments.The residents of kachi abbadis suffer from various difficulties such like

no certainty of living there, polluted water and haphazard growth of katchi abbadi.*¢6

264 Executive Summary, Human Rights in Cities Handbook Series, Volume 1, The Human Rights
Based Approach to Housing and Slums Upgrading, UN Habitat, Kenys. Page 21.

263 Executive Summary, Human Rights in Cities Handbook Series, Volume |, The Human Rights
Based Approach to Housing and Slums Upgrading, UN HABITAT, Kenys.

266 UUN-Habitat {2015), Slum Almanac2015/2016-Tracking Improvement in the Lives of Slums

Dwellers, Page 2.
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From time-to-time Government takes initiatives to regularize these housing
units and notify them as Katchi Abadis so that the dwellers may have a legal
entitlement to municipal and utility services.

The problem of slum dwellers (kachi abbadis) cannot be understood without
going into the root causes of the problem. There are two causes of this issue
immediate one, immediate one is those kinds of problems which are short term and
catalyze the slums up gradation problems and underlying causes are the consequences
of housing policies, laws, capacities and availability of resources. Root causes are
usually found in the complex and structural processes related to culture, society,
beliefs, microeconomics and Government.

These indicate a situation that needs to be changed at family, community and
higher decision-making levels.”®” After its regularization by the concerned Provincial
or Federal Government the development of the Katchi Abadi is the major challenge
faced by the Development Authorities concerned. Even if not recognized the residents
of the kachi abbadis enjoy Constitutional rights when notices were issued by the
authority constituted under section 38 of the Punjab Development of Cities Act 1976
for vacation of lands. The notices issued by the authority were set aside It was held by
the court that the residents of the kachi abbadi were entitle to get equal land for their
houses and costs of their existing structure. The action of getting the land of the kachi
abbadi without providing an alternative land was also declared as discriminatory.**®
In addition to private and cooperative housing schemes a large number of

people are residing in Katchi Abadis and in addition to the genuinely deserving low

267 UNFPA (2014), A Human Rights Appreach to Programming-Practical Implementation
) Manual and Training Materials, Page 97.
48 Muhammad Ramzan Vs Multan Development Authority, 2007 CLC 746.
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income class which has settled on state land due to their lack of affordability of
housing facilities through any formal or legal channel there is land mafia (Illegal
grabbers of lands) which exploits these needy people.

Once the katchi abadi is regularized and the land is registered in the name of
the dwellers this mafia gets the land by paying them a meager (small) amount of
money and the katchi abadi which is regularized by the Government to accommodate
the poor people turns into a posh commercial and residential area. This kind of
transformation displaces the people and they again settle on state land somewhere else
causing emergence of another katchi abadi and the process keeps going on without the
actual purpose being fulfilled i.e. accommodation of the genuinely deserving low
income group. Katchi abadis have existed since Pakistan came into being in 1947,
when about six lakh people came from India to Pakistan.

2.8.2 Initiatives taken by the Government to tackle Katchi Abbadis (Slums) in

Pakistan.

At international level UN Habitat has taken an initiative under the name and
style of UN-Habitat’s Participatory Slum Upgrading Programme is working towards
the progressive realization of human rights for slum dwellers and Sustainable
Development Goal number 11 by way of slum up gradation. Participatory Slum Up
gradation Programme also aims to improve the standard of livening of slum dwellers
through incremental, climate compatible, human rights based, city wide and

participatory slum up gradation and prevention of slums in future.*®”

69 UN-Habitat{draft), PSUP, Participatory Slum Upgrading Programme Phase 1. Participatory
Urban Profiling Implementation Guidelines, Pagel2,
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The International Institute for Environment and Development, London has
suggested to recognize the legal right of those living in slums and provision of basic
services of life to provide better standard of life to the residents of these abbadis.?”

The formal initiatives taken by the Government in this regard came in 1973
under the Awami Rehaishi Tanzeem when people planning project was launched. In
1978 a policy was devised and through this policy Katchi Abadis which were
established on state land before 01.01.1978 with a minimum of 100 dwelling units
were regularized. Another policy was introduced in 1986. Through this policy the
katchi abadis established on state land before 23.03.1985 with a minimum of 40
dwelling units were regularized. The main difference in the policies of 1978 and 1986
was that the requirement of minimum number of dwelling units was reduced from 100
units to 40 units. 27!

This reduction in the minimum number of dwelling units rendered a large
number of katchi abadis eligible for regularization which earlier didn’t meet the
criterion for regularization. This reduction also shows the intention of the Government
to bring more of the katchi abadis into the regular net. Until 1986 the regularization
and management of the affairs of katchi abadis remained directly the function of local
Government and community development department. In 1986 the directorate of
katchi abadis was established under the local Government and community
development department. Since 2012 the directorate of katchi abadis has been

attached to the Board of Revenue.?’*

=0 Shelter, Infrastructure and Services in the Third World Cities, J. Hardoy & D. Sattertwaite,

i The International Institute for Environment and Development, London, 1986, Pages 245-275.
27 www.planningeommission.gov.pk,Accessed on 4-5-2018.
12 Ibid.
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Another policy came in 2006 through which the Katchi Abadis established on
the state land before 31.12.2006 with a minimum of 40 dwelling units were
regularized. Then in 2012 a policy was introduced through which the minimum
number of dwelling units required for a katchi abadi to be regularized were reduced
from 40 to 10 for the urban areas and the cutoff date was extended to 31.12.2011.
katchi abadis also existed in rural areas which have not been regularized and through
this policy the katchi abadis established on state land in rural area with a minimum of
04 dwelling units were also regularized. Before doing all the above-mentioned
reforms it is necessary to achieve the goal of housing for all that a correct date may be
collected to enable the policy makers to devise policies in the light of available date.
Under 2030 Agenda for Sustainable Development emphasizes the importance of the
continuous process of monitoring and date collection. Monitoring enables right
holders to hold the duty bearers responsible for not performing the duties which they
ought to perform.””

2.8.3 Regularization process of the Katchi Abadis.

Housing and slum up gradation actors should address and give preference to
the rights and welfare of those people who live in slums as a matter of priority and
urgency.>™ Regularization process of the Katchi Abadis consists of the following
steps. Policy Notification is issued by the provincial Government concerned. Survey
of Katchi Abadis is conducted by the field staff. Survey List of dwelling units is

prepared. Land Measurement is conducted.

7 OHCHR (2003), Draft Guidelines: A Human Rights Based Approach to Poverty Reduction
Strategies, Page 57.

= Special Rapporteur on the Right to Adequate Housing (2015), Report the Special Rapporteur
on Adequate Housing A Component of Right to An Adequate Standard of Living and On the
Right to Nen-Discrimination in This Context, Leilani Farha, A/70/270, Para, 52.
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Revenue Record is obtained (Fard Jamabandi, Aks Shajra, NEC, Certificates).
NOC is obtained from the Land-Owning Department. Notification is issued by
Director General, Katchi Abadis. Entitlement Certificates are issued. Demand Notices
for cost of land & development charges are issued. Sale Deed is issued in favor of the
dwelling units.

According to the Regularization Scheme 2012 the Proprietary rights are to be
granted jointly to both husband and wife/wives with equal rights in rural and urban
areas and there will be no charges on account of cost of land for widows & orphans
up to 5-Marla in urban areas and up to 1-Kanal in rural areas’’® Before the
regularization process of slums there is a need to do a causality analysis which
consists of identification of immediate causes, underlying causes and root causes of
slums up gradation challenge, to find out the relationship between various causes and
effects and analysis of power relations and the human rights implication of this
process.’’® After going through this process the regularization process of slums should
be designed.

With respect to Provision of civic amenities in Katchi Abadis Regularization
Scheme 2012 has a provision through which the land required for widening of the
roads/streets in Katchi Abadies and provision of civic amenities, will be got vacated
from the dwellers and alternate land will be provided to them subject to availability.

With respect to the matter of preventing further encroachment, the Assistant
Commissioners are competent to get the encroached state land vacated from the

illegal encroachers/occupants under Section 32 and 34 of the Colonization of

73 www.punjab-zameen. gov.pk, Visited on 1-3-2020.

276 Human Rights in Cities Handbook Series the Human Rights-Based Approach to Housing and
Slum Upgrading, UN Habitat for Beiter Urban Future, Page 33,
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Government Land Act, 1912. It is the responsibility of concerned Assistant
Commissioner to ensure that the status of land is in accordance with the physical
survey and no further encroachment is allowed after the cut-off date announced in the
Regularization Scheme 2012. All encroachers/illegal occupants after 31.12.2011 are
gjected and dealt with in according with law,

SUMMARY OF KATCHI ABADIS UNDER ALL SCHEMES OF PUNJAB

Sr. | Subscription No. of Katchi Abadis

A) KAs UNDER SCHEME 1978, 1985 &

1 Notified / Transferred Katchi Abadis 900
2 Pending Katchi Abadis 354
Sub-Total (A) 1,254

B) KAs UNDER SCHEME 2012

1 Notified/Transferred Katchi Abadis 3,438
2 Pending Katchi Abadis 654
Sub-Total (B) 4,092

G. TOTAL (A+B) 5,346

Source: www.cooperative.gov.pk, Visited on 12-05-2017.

At international level human rights analysis check list includes identification
of human Rights relevant to the housing or slum up gradation and the sources of
human rights law where they were found, Assessment of the level of enjoyment of

identified rights by all urban residents including slum dwellers and evaluation
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whether slum dwellers and other groups in vulnerable situations are enjoying these

rights or not.?”’

2.8.4 Challenges and Grey Areas of Siums

Following araeas needs special attention and remedial measures needs to be
taken.
2.8.4.1 Regularization of Existing Katchi Abadis

Regularization of Katchi Abadis established before 31.12.2011 that is yet
pending and the regularization of Katchi Abadis established after the cut-off date is

one of the major issues at the hands of directorate of Katchi Abadis.

2.8.4.2 Prevention of Further Encroachment

The ongoing encroachment on state land and emergence of new Katchi Abadis
is one of the main concerns before the regulators. It is imperative that measures may

be devised to prevent further encroachment on state land.

2.8.4.3 Resettlement Schemes.

There are some Katchi Abadis which meet the requirement of minimum
dwelling units but they cannot be regularized due to some other reasons e.g. they are
either established on hazardous areas or amenity plots or the land-owning department
refuses to provide NOC for any reason. Resettlement of people occupying such land is

a challenge.

2.8.4.4 Mushroom Growth of Katchi Abadis.

=7 Human Rights in Cities Handbook Series the Human Rights-Based Approach to Housing and
Slum Upgrading, UN Habitart tor Better Urban Future, Page 33.
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Another issue is that people have occupied land wherever it was available
which has led to the mushroom growth of Katchi Abadis. These scattered settlements
need to be integrated in order to appropriately merge them in the existing city

infrastructure.
2.8.4.5 Development of Regularized Katchi Abadis.

Infrastructure development and provision of civic amenities through formal
procedure is only possible when the Katchi Abadi is regularized. Katchi Abadis are
usually regularized when the occupants are already living there. There is no prior
planning of roads streets and open spaces. The development authorities face the

challenge of ensuring the development of these slum areas.
2.8.4.6 Summary Ejectment of Unauthorized Occupants.

Special power has been given to the authority that it can itself or any person
authorized by it may eject the residents of katchi abbadis from the stste owned land by
following a summary procedure.’”® Land of kachi abbadi (slums) in question having
been acquired for the purpose of establishing a housing colony. The petitioners who
are resident of kachi abadis (slums) were given notice under section 38 of the Punjab
development of cities Act 1976 to vacate the premises within 24 hours otherwise the
houses of the petitioners would be demolished by the authority. Petitioners have

prayed for setting aside of the notices. The occupants of the kachi abbaddis (siums)

7 The Punjab Development of Cities Act1976, Section 38L, The Manual of Development
Authorities Laws by Ch. H. Arshad Mahmood Jhandyana, 1** Edition, Manzoor Law Book
House, Lahore.
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were entitle to compensation or a plot in the place of their land. Constitutional petition
was allowed.””

The position on this point is different in Malaysia under National Land Code
1965; mere occupation of land without proper registration would not be recognized
even though such occupation is since time immemorial. The code does not prescribe
the condition of prior notice before vacation of premises.”®”

As per Section 426(1)(c) of the National Land Code 1965 the person squatting
on the state land can be arrested without warrant. The enactment to regulate the slums
in Kuala Lumpur is Federal Capital Act1960 and Federal Capital {(Squatters
Clearance) By Laws 1963.As per these enactments an authority has been provided to
the Commissioner to clear the slums by giving a prior notice of seven days.?%!

29 GOVERNMENT SECTOR AS DEVELOPER OF HOUSING
INDUSTRY

Article 9 of the Constitution of Islamic Republic of Pakistan 1973, which
guarantees life and liberty, has a wider scope of the word life by including all those
accessories which are necessary to spent a respectful life. In this scenario the claim of
employees of law commission to be provided accommodation during their service
was covered under Article 9 of the Constitution of Islamic Republic of Pakistan 1973.

There was no reason to deprive them of this relief*®* Life under the

Constitution of Islamic Republic of Pakistan 1973 has not been used in a limited

2 Muhammad Ramzan Vs Muitan Development Authority, 2007 CLC (Lah) 746.

=30 Sidek Bin Hj Mohamad& 461 other Vs the Government of the State of Perk& Ors [1982]
IMLJ Page 313.

=81 Squatters and Affordable Houses in Urban Areas: Law and Policy in Malaysia, Azlinor Sufian
and Nor Asiah Mohammad, Theorical and Empirical Researchers in Urban Management,
Volume 4, No.4 2009, Pages 108-124.

a8 The Employees of Pakistan Law Commission Islamabad Vs Ministry of Works and others,
1994 SCMR 1548.
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meaning. Wide meaning to the word life should be given to it to enable the citizens of
Pakistan not only to sustain their lives but to enjoy their lives.”* In order to protect
the rights of the Kachi Abbadis(slums) and to provide them housing units the city
district of Karachi has planned to bulldoze existing kachi abbadis and replace them
with six story apartments blocks,*%*

2.9.1 Allotment Policy for Residential Plots Dated 23-12-1986

Whenever land is to be acquired under Land Acquisition Act 1894 it should be
either subject to payment of compensation or subject to supply of plot in the proposed
housing authority. A similar kind of effort was made to provide housing units to the
people by the Government of Punjab. Land was acquired by Government developer
i.e. Lahore Development Authority for the establishment of Mohalanwal Housing
Scheme through an award dated 15-06-1885.

As per allotment policy for residential and non-residential plots in Punjab
dated 23-12-1986, plot was to be given to the respondent from land acquired from her
and the acquired land was included in the Block-D of the housing scheme launched by
Lahore Development Authority (LDA) but the lady whose land was being acquired
was offered a plot in block-E of the housing society.

The plot allotted was at a considerable distance from the land acquired.
Lahore development authority was unable to point out that Development Authority
could adjust the persons whose land was being acquired according to the availability
of the plot. High Court has declared that the development authority of the housing

scheme is bound to accommeodate the effected persons whose land is being acquired

83 Shehla Zia Vs WAPDA, PLD 1994SC 693,
54 Karachi Strategic Development Plan 2020, CDGK 2007,
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near to original land and if not possible then it should pay compensation in addition to

a plot of her entitlement in available block.*%

2.9.2 Protection of Right to Housing No. cancellation of Plot without affording
an opportunity of Hearing

Another aspect of housing for all is that those who have got a house or a plot
for residential purpose should not be deprived of it without providing an opportunity
of hearing. This protection is provided by the Constitution of Islamic Republic of
Pakistan 1973.Right accrued to an employee cannot be denied. Denial of right of
accommodation to employee under Rule six of the Accommodation Allocation Rules
2002 is equal to denial of fundamental right of life which includes house/shelter as
guaranteed under Article 9 of the Constitution of Islamic Republic of Pakistan
1973.786 Subsequent to allotment of accommeodation, change in policy could never
affect rights of old allottees (accommodation holders).

New policy of accommodation cannot take away vested right.*®” Federal
Government Employees Housing Federation introduced a policy for the allotment of
plots to officers of BPS 20 to 22. The petitioner was an employee in grade 20 in
WAPDA and was serving as a project manager.

The petitioner applied for a category-1 plot in a housing scheme launched by
Federal Government Employees Housing Federation in G-13. The application was
accepted the whole payment was paid. After it, it came to the knowiedge of Housing
Federation that he was in grade BPS 20 but on the basis of move over he was in that

pay scale and not because of regular pay scale 20. The housing Foundation canceiled

285 Lahore Development Authority vs. Sahiba Khanam, 2016 SCMR 2143.
256 Muhammad Afsar Vs. Malik Muhammad Farooq, 2012 SCMR 274.
w7 Dr. Syed Sharaf Ali Shah and Others Vs Province of Sindh and others, 2009 SCMR 249,
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the plot without hearing. Islamabad High Court set aside the order on the ground of
principle of natural justice that nobody should be condemned unheard.?*®
2.10 CONCLUDING REMARKS OF THE CHAPTER.

Housing is a basic right and government alone witout the help of the private
sector is unable to provide this basic necessity to all the citizens of the country witout
the help of private sector. Private sector is doing housing activity to serve the needs of
the majority of the population but the primary task of the private sector is money
making without taking into consideration the element of welfare of the people. The
role of the private developers of the housing industry needs to be modified to provide
relief to the middle and lower middle class of Pakistan. Unbridied housing activity by

the private sector as per sweet will of the private sector should not be allowed the

purpose of which is only to earn more and more money.

28 Ch. Muhammad Nawaz Vs Federal Government Employees Housing Foundation, 2018 PLC
325,
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CHAPTER 3

3. LEGAL FRAMEWORK APPLIED BY THE REGULATORY
AUTHORITIES TO REGULATE HOUSING DEVELOPERS.

The legal framework according to which the working of the developers of the housing
industry is regulated by the regulatory authorities in the provinces and federal capital
has been discussed in this chapter.

3.1 Introduction to the regulatory regime of housing industry in Pakistan.

To achieve the goal of housing for all is the responsibility of each member
stste of UN Habitat agenda by introducing suitable amendments in the natuinal laws
and by introducing new laws and policies which are in conformity with human
rights,’®

To achieve the goal of housing for all as envisage by UN Habitat agenda a
legal framework has been designed in Pakistan. This chapter consists of an
introduction as well as an analysis of legal framework relating to housing industry in
Pakistan. The working of the housing developers is regulated by the regulatory bodies
at Federal, Provincial and at a Local level.

'The Legal Framework is applied by the regulatory bodies to grant an approval
for the housing schemes and to regulate the day to day working of the housing
developers. Some developers of the housing authorities induce general public to part
with their hard-earned income on the strength of the sanctions procured for their

housing societies from the concerned regulatory authorities of the housing industry.

» www.unhabitat.org/declarations/habitat-agenda..htm Visited on 10-10-2020.
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Some frauds have been commitied due to weaknesses in the legal framework
relating to housing industry or due to weaknesses on the part of the regulatory
authorities in the implementation of the legal framework relating to housing industry.

Developers of the housing industry in Pakistan have committed frauds by
making allotments of plots without having any piece of land or making allotment of
plots in excess of available and sectioned plots. Some developers have cheated the
people by using the names of the Government departments some have cheated the
general public by not providing the basic utilities of life to the members of the
housing societies.

Whenever and wherever such like frauds are committed it is not just
developers of the housing societies who are liable for it but the regulatory authorities
ie. Lahore Development Authority, Capital Development Authority, Faisalabad
Development Authority, Cantonment Boards etc. are equally liable and responsible
for it.2%° The UN Commission on Human Settlements (UNCHS) and Committee on
Economic, Social and Cultural Rights have been emphasizing the importance of
developing universally applicable criteria. A strategy for achieving the goal of
housing for all is common for all states.

No one state can claim to have achieved the goal of housing for all till this
date. There is a global responsibility and global commitment to handle the issue of

housing for all being a common issue. Lessons learnt in achieving the goal of housing

=0 Human Rights Case No. 5687 of 2010 of 2010, PLD2011 SC 163.
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for all are of common nature. There is a need for a common set of principles, criteria
and approaches applicable to all states to achieve the goal of housing for all.*%!

The details requirements for the grant of approval for the formation of
housing schemes are discussed below along with a brief introduction (As it is not an
encyclopedia about housing laws but a thesis so it not possible to discuss all the laws
so only few important have been discussed) to important laws relating to housing
industry of Pakistan.

3.2 PUNJAB DEVELOPMENT OF CITIES ACT 1976.

Under this Act, the Government may, by notification declare area of any city
as authority. The Government may at any time change limits of a city. The Governor
of Punjab has reconstituted Rawalpindi as development authority under Punjab
development Cities Act, 1976 on 29 August 2001 with the following members which
have been discussed in the next heading.

3.2.1 Composition of the authority to regulate housing industry.

An authority shall be formed to regulate the affairs of the housing industry in
the province of Punjab. It shall regulate all the functions of the developers from the
sanction of the housing industry till day-to-day affairs of the housing developers.

The authority shall include the following members i.e., Chief Minister of the
province or any person nominated by him, three members of the provincial assembly,
mayor of the area concerned, chairman planning and development board or his
nominee, finance secretary or his nominee, secretary housing and urban department,

secretary local Government, commissioner of the area concerned, District

o The UN Committee on Economic, Social and Cultural Rights and the Right to Adequate
Housing: Towards an Appropriate Approach, Scott Leckie, Human Rights Quarterly,
Volumel 1, NO.4, 1989, Pages 522-560.
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Coordination Officer (DCO) ,Director General (DG), all managing directors and 2

experts, who are nominees of the provincial Government.?%

It was held by the apex court of Pakistan that when cancellation of original
allotment for non-fulfillment of terms of the plot was made by the chief minister. The
only authority that could pass any order regarding allotment or cancellation of the plot
was the authority constituted under section 4(4) of the Punjab Development of Cities
Act 1976.2%

The apex court of Pakistan declared that such objectives of this law can
only be achieved if public functionaries entrusted with job implement this law in letter
and spirit in an even-handed manner,**

Furthermore, to protect public safety and to ensure compliance with the
Development Plan after its preparation of building control mechanism. Discretion
under section 13 of the Act has been provided to stop the housing societies to violate
master plan and if there arises a situation for which no explicit provision has been
provided, the authority by exercising the discretionary powers can cater with such
kind of situation. The discretionary powers of the authority are not unbridled powers.
Objectives of the Act can be achieved if the powers entrusted to the authority are
exercised in letter and spirit to achieve the objectives of the Act.?*?

No statutery or regulatory provision exists which authorized Parks and

Horticulture Authority to confer a permanent right on an outdoor advertiser. No

242 Ch. H.A M. Jhandyana, The Punjab Development of Cities Act,1976, Section 4, The Manual
ot Development Authorities Laws, First Edition, Manzoor Law Book House, Lahore,20195.

3 Faiz Karim Vs Multan Development Authority, 1996 SCMR755.

> Haji Allah Rakha Vs Faisalabad Development Authority, 2003 SCMR 1756(a).

%3 Haji Allah Rakha Vs Faisalabad Development Authority, 2003SCMR 1756(b).
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objection certificate granted under such kind of situation is not of permanent nature
and subject to cancellation by the authority as per rules.?*

A housing society could develop the area within the territory of housing
society for face lifting and beautification of the society but not outside it. Public street
was neither own nor vested in the authority. This area vested under the authority
created under Local Government Ordinance 2001.As per this enactment the authority
has been given power to acquire property, both movable and immovable as per needs
of the authority, to further deal with the property as per law according to the needs of
the authority from time to times.**’

To undertake any works and incur any expenditure for the authority, to
procure machinery, instruments or any other material required by the authority from
time to time, to enter into contracts to meet the day-to-day requirements of the
authority. Cause studies, surveys experiments, technical researches or contribute
towards the cost of any such studies, surveys, experiments or technical researches
made by any other Agency to achieve the objectives of the Act, to issue interim
development order for the area for which a scheme is under preparation and restrict or
regulate by genera or special order, any change in the use of land and alteration in
building structure and installation for better housing services.

The authority under this enactment may seek input from other departments to
perform its duties under this Act.The authority may establish other institutions to

assist it in the performance of its functions.”?*

96 Mehran Advertisers and others Vs Govt. of Punjab, PLD2011(Lah)61(a)
w7 Muhammad Munir Vs LDA, PLD 2000({Lah) 744(b}.
=98 Ibid, Section 7.
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Authority is an engineering organization which is required not only to carry
out functions of professional engineers but also to provide engineering services

whenever regulating the affairs of a housing society or other work of such nature.”*

3.2.2 Preparation and execution of Housing Scheme.

The housing plans prepared by the authority shall be submitied to Government
for approval, except those housing societies for which no loan is required from the
Government.

Notification shall be issued by the authority for every housing society
sanctioned by the Government*®

When land is required for a housing scheme, Government is a sole judge to
decide whether land is required for a public purpose or not. The owners of the land
cannot raise the plea that another piece of land owned by the Government is available
which can be acquired by the Government for the establishment of a housing scheme.
Any person from the entire general public can purchase house in the housing scheme.
Individual interest must be given way to the interest of the general public.*"!

Whether acquisition of individual land under the Land Acquisition Act1894 is
against Shariah is a question which is in the purview jurisdiction of Shariat court and
it is beyond the jurisdiction of High Court.’>* Approval under sub-section (3) shall be

conclusive proof of the fact that the scheme has been duly framed and sanctioned.

299 Khurram Nawaz Siddiqui Vs Deputy Director Faisalabad Development Authority, 2014 PL.C
(C.8) 900(c).

300 Ibid, Section 12.

i Muhammad Shafi Vs Multan Development Authority through its D.G,2010YLR 1161(c).

302 Ghulam Murtaza Vs Multan Development Autherity through its D.G,1986 MLD (lah)67(a).
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Acquisition of land for a project in which limited and specified segment of the society
was beneficiary was declared to be a public purpose.?®?

Planning or development scheme can be prepared with the concurrence of the
Authority. Sanction of Government for housing schemes prepared by authority was
necessary in respect for which loan or grant was required or provisional estimated
cost exceeded 20 lakhs of rupees.

There is no need to meet such kind of requirement if the housing scheme is
being launched on the basis of self-finance for such housing scheme only sanction of
the authority is required.’*

3.2.3 Acquisition of Land for the Housing Society.

The authority may acquire any land or property within the area in accordance
with law.’® Whether land has been acquired with malafide object and ulterior
motives, High Court could check whether land was being acquired in a malafide,
unjust unfair, oppressive and illegal manner so it could grant relief to the owners of
the land if the peculiar circumstances of the case so required.*%

Powers under the law available to the authority should be exercised without
any malafide on the part of authority. Land for the establishment of private housing
society was purchased by the developer. An application was filed to Lahore
Development Authority for the grant of approval (sanction) to start a housing society.
The authority kept the application pending and then issued a notification under
Section 4 of Land Acquisition Act 1894 for acquisition of same land to develop a

housing society of the authority (LDA). The notification was challenged in the court it

303 Ibid, 1986 MLD (lah)670(b).

04 Abdullah Vs Muitan Development Authority through its D.G, 1986 CL.C (LAH) 2073 (a).
305 1bid, Section 24.

306 Naseermn Zahra Vs Multan Development Authority, 1991CLC (Lahore) 1001(b).
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was held by Lahore High Court that idea of developing its own housing scheme by
the Authority (LDA) was not a valid reason to turned down the request of the private
developer.

Mere issuance of notification under Section 4 of the Land Acquisition Act
1894 does not create any proprietary right in favor of acquiring agency. Under the
present condition the action of Lahore Development Authority to demolish the
infrastructure of the private developer and to establish its own housing society on
same land is based on malafide and discrimination on the part of the authority. High
Court declared the acts of taking over the land of the private developer as illegal and
void ab inito. 3"’

Government is at the same footing to pay compensation for acquisition of
land for housing purpose as a private developer is responsible to pay compensation.
Land was required by Multan Development Authority for the construction of bypass.
For this purpose, a notification was issued under Chapter six of the Punjab
Development of Cities Act 1976.The question was whether Provincial Government
was liable to pay compensation for it or not. As by pass was being constructed by the
Provincial Government and it was the beneficiary of this acquisition of land so
Provincial Government was liable to pay compensation to the land owners.?"®
3.2.4 Conversion of a property to a different use.

If any person converts a property to use or purpose other than provided under
a housing scheme, master plan of the housing scheme or classification map without

getting the written approval of the authority he shall be punished with an

307 Miah Rafat Mehmood Vs D.G Lahore Development Authority, 2016 CLC 408,
208 Mst. Naseem Zahra and others Vs Multan Development Authority and others, 2015 SCMR
1440,
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imprisonment of one year or fine at the rate of ten thousand rupees per day or both
sentences.?"”

Similar kind of restriction has been imposed on the management of the
housing society. Society is bound to develop the housing society as per approved

layout plan of the housing society.

Open spaces in the housing society could not be allotted for residential or
commercial purpose.’!® Aliegation against the accused person was that he made
allotment of plots reserved for the graveyard for commercial purposes which was a
clear violation of master plan and layout plan of the housing society. The accused was
sentenced up to five years of rigorous imprisonment and disqualified to hold any
public office for a period of ten years under Section 9(a) of National Accountability
Bureaun 1999.*!!

Residential plot was allotted to lessee subject to the condition that the plot
shall not be sub divided except with the approval of the authority. The lessee
approached the lessor for the sub division of the plot which was done by following the
legal process of law. After that the lessee applied for the commercialization of the plot
which was done but the due process was not followed. As per clause 3 of Schedule D
to Regulation 26 of Karachi Building and Town Planning Regulations 1979, when use
of land was to be changed or converted for any purpose, an application had to be
made to the Commissioner. In the present case the due process was not followed so it

was not a valid transfer in the instant case.?'”

e Ibid, Section 37,

ito Farzana Chaudbary ¥s Province of Punjab, 2016 MLD1453,

3 Malik Deen Vs Chairman National Accountability Bureau, 2019 SCMR 372.
Mz Mubammad Sadiq and others Vs Federation of Pakistan, 2013 SCMR1665.
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Residential Plot cannot be converted from residential to commercial use by
the housing society without getting approval from Karachi Development Authority
and as per rules.*!?

It would be miscarriage of justice and abuse of the process of law if a
developer of the housing society is developing his society in violation of Punjab
Private Site Regulations 2005 by not mortgaging 20 percent area in the name of the
authority.

Grant of an interim injunction to a developer who is violating law is not in
accordance with law when he was constructing the housing society without approval
of layout plan of the housing society. No injunction can be issued in such like
circumstances.}'* Relocation of a residential plot at the initial stage of the housing
society which would help to eliminate congestion and to supply the basic utilities
services to all the members of the housing society such proposed change which does
not injure public interest if made as per law can be allowed.*!

3.2.5 Power to make regulations.

The authority may make regulations as may be necessary to carry out the
purposes of this Act but these regulations should not be against the provisions of this
Act or rules made for this purpose.?!®
3.3  The Punjab land use (classification, reclassification and redevelopment)

rules, 2009

In exercise of powers conferred by section 191 of the Punjab Local

Government Ordinance 2001, the Government of Punjab vide notification number

2 Works Cooperative Housing Society Ltd and others Vs Miss Najma Saleem, 2015 YLR2719.
34 T.M.A Samundn Vs Abdul Ghafur, 2013 CLC (Lahore} 333.

313 Mansur Sharif Hamid and others Vs Shafiq Rehman and others, 2015 SCMR 1172.

s 1bid, Section 44.
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SOR(LG)38-18/2009 dated 27,2009, these rules have been issued to regulate the
activities of the housing industry. These rules are applicable to the whole area of the
Punjab except the controllied area or city area in a city district.’!” Under these new
rules, a city district Government or a tehsil municipal administration shall classify the
land into the following classes ie., residential, commercial, industrial per urban,
agricultural and notified area.’'* A residential area shall be classified by the city
district Government and tehsil municipal administration into following two classes i.e.
approved scheme and established built up area.

Approved area includes RA1 area: means a residential area which consists of
housing plots of more than 2 kanals with a passage of fifty feet to two hundred and
twenty feet and a typical right of way of sixty feet, RA2: means the area consisting of
plots from 1 kanal to 2 kanal with a passage from 30 feet to 180 feet and a typical
right of way of 30 feet,RA3:this class consists of plots from 10 maralas to 1 kanal
with a passage of 30 feet to 120 feet and a typical right of way of 30 feet, RA4: this
class consists of a plot size of less than 10 marlas with a right of way from 20 feet to
80 feet.

A typical right of way of 30 feet, Established built up area includes RA1: this
class consists of plots size with an area of more than 1 kanal with a right of way of
roads from 40 feet to 220 feet and a typical right of way of 40 feet, RA2: this class
consists of plots from 10 marlas to 1 kanal with a road side from 30 feet to 120 feet
and a typical right of way of 30 feet, RA3: this class consists of plots from 5 marlas to

10 marlas with a road side size ranging from 20 feet to 60 feet and a typical right of

L The Punjab Land Use (Classification, Reclassification and Redevelopment) Rules, 2009,
Section 1, Second Edition, Manzoor Law Book House, Lahore, 2019.
i Ibid, Section 4.
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way of 30 feet, RA4: this class consists of residential area with plot size ranging of
less than 5 marlas and with a right of way of roads of 40 feet and a typical right of

way of 20 feet3!?

The relevant city district Government or tehsil municipal administration is
under the statutory duty to divide the residential area into three categories i.e.
permitted uses, permissible uses and prohibited uses. Permitted uses includes
detached house, semidetached house, town house, residential apartment,
neighborhood level park, place of worship, burial place and horticulture. Permissible
uses include daycare centers, primary school, secondary school, dispensary, guest
house, small size corner shop, office of professionals,?*

It 1s a statutory duty of the city district Government or a tehsil municipal
administration to prepare a land use classification map of the area concerned by using
satellite images within a time period of 6 months.??! After a careful scrutiny of the
land use classification map, District Coordination Officer of the city district or Tehsil
Municipal Officer shall submit the map and minutes of the meeting to Zila (District)
Council or the tehsil council for its approval.?*

34 The Punjab private housing schemes and land subdivision rules, 2010.

Under the notification number SOR (38-2/2004-P, dated March 13, 2010). In
exercise of powers conferred under the Local Government Ordinance 2001, the
Govemor of the Punjab is pleased to make the following rules to regulate the affairs
of the housing industry. Under this new enactment the scope of the housing

developer has been enhanced by including a firm conducting housing society and an

1S Ibid, Section 5.

e Ibid, Section 6.
w2l Ibid, Section 19.
2 Ibid, Section 22.
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owner of the land forming a housing scheme in addition to cooperative housing
societies and housing companies, so, it has a wide scope as compare to the definition
of developer given under the Punjab Private Site Regulation 2005.32

Under the new enactment a developer (cooperative housing society, housing
company, a firm or an owner of land} desirous to form a new housing society shall
file an application to a town municipal administration or to a tehsil municipal
administration or a development authority as per territorial jurisdiction for initiating a
new housing scheme.>>* An application for the formation of a housing society should
be accompanied with a certified copy of national identity card, mailing address of the
developer, a photocopy of the electricity bill, a certificate of registration of the
developer, a location plan of the proposed housing scheme, details about the land
whether owned by the developer or if not owned by the developer and if not owned by
the developer then bank statement of the developer indicating amount available to
purchase the land.?*

The rules are silent with respect to the status of the land proposed for the
housing scheme whether it is free from the encumbrances or not. The rules are silent
about the location whether it is a consolidated land or a scattered land. The housing
scheme can be granted permission to proceed with the housing society if the area of
the housing scheme is not less than 100 kanals, the size of the road is not less than 60

feet in city district and not less than 40 feet in other areas, site is not under the threat

of flood, the land of the housing scheme is not required to the Government for any

323 The Punjab Private Housing Schemes and Land Sub Division Rules, 2010, Section 2(9), The
Manual of Development Authorities Laws, First Edition, Manzoor Law Book House, Lahore.

A [bid, Section 4.

33 Ibid, Section 5.
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other public purpose and the proposal of the housing scheme is in accordance with the
master plan of the housing scheme.?

The rules are silent with respect to seismic aspect which is a very serious
deficiency in the rules. Pakistan has already faced a very serious earthquake in 2005
and many earthquakes of minor intensity after it. The geographical location of
Pakistan is such that most of the areas of Pakistan are on the fault line. The
application for housing scheme shall be processed by the town municipal
administration or tehsil municipal administration depending upen the case, the
application for new housing scheme shall be forwarded by the tehsil municipal officer
or by the town municipal officer within a time period of 10 days from the date of
receipt of it to district officer dealing spatial planning, within 10 days this application
shall be forwarded to district planning and design committee by the district officer.

The decision of district planning and design committee to accept or reject the
application should be intimated by the district officer spatial planning to the relevant
initiating forum of the application in 5 days, within 5 days from the receipt the town
municipal administration or the tehsil municipal administration shall intimate the
developers about the fate of the application.

The application of the new housing scheme shall be forwarded to the water
and sanitation department and the department shall issue no objection certificate or
refuse it in 10 days, the application shall be forwarded within 5 days to the planning
department which is under duty to respond within 5 days in positive way or in a

327

negative way.

326 Ibid, Section 6.
7 Ibid, Section 7.
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This is a welcome provision in the new rules that a time period has been
prescribed for each and every office to respond to the application for the formation of
the new housing society and it would be helpful to avoid unnecessary delay on the
part of the Government officials. After this exercise if the housing scheme is feasible,
a preliminary no objection certificate is issued to the developer of the housing

scheme.328

It has been observed that most of the developers misuse this initial no
objection certificate (NOC) and invite applications from the general public to make
investment in the plots of the housing society as the general public do not know the
difference between final permission and initial no objection certificate. An application
shall be entertained by the town municipal administration or the tehsil municipal
administration if it is accompanied by, copy of the national identity card, a document
indicating the proof of ownership, khasra plan or aks-e-shajra certified by the
tehsildar, non- encumbrance certificate issued by the relevant department, location
plan signed by the certified town planner, layout plan of the housing society, details of
the land yet to be acquired and it should not be more than 10 percent of the total land
and it should be acquired by adopting the process of Land Acquisition Act]1894.32°

This is the most important provision of the rules. As per this provision the
developer of the housing society is required to purchase 90 percent of the land for the
new housing scheme from its own pocket and file an application for the grant of
permission of housing scheme.

A question arises how a developer of the housing scheme (housing company,

cooperative housing society or owner of the land) would help the Government of

18 Ibid, Section 8.
e Ibid, Section 9.
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Pakistan to achieve the goal of housing for all as envisaged by the United Nations
Habitat agenda by providing plots at the cheap rates after purchasing land at very high
rates from its own resources?

The answer of this question shall be sought out in the fourth chapter of the
thesis relating to critical analysis of the legal framework. Another problem with this
condition of purchasing 90 percent land before the start of housing scheme is that
normally private housing companies due to financial resources can afford to purchase
the 90 percent land in one go but he cooperative housing societies cannot afford to
purchase 90 percent land in one go because the cooperative housing societies are
formed by the poor people so this seems to have closed the last door opened to the
poor members of the housing scheme to have their housing units.

Another problem with this condition is that when the developers proceed to
acquire the remaining 10 percent land under Land Acquisition Act 1894 the prices of
the land owners of this piece of land are dictated by the owners of this 10 percent
landowners when they change the nature of their lands from agriculture to commercial
in connivance with the land revenue officials.

This condition of 90 percent of land seems to be an obstacle in the way of the
policy of housing for all. A housing scheme shall include 7 percent in the shape of
open space or park, 2 percent as a graveyard,5 percent as a commercial area,5 to 10
percent as public buildings,1000 square yard would be the maximum size of the plot,
approach road should not be less than 60 percent in city districts and not less than 40

percent in other areas, minimum size of internal roads should be 40 feet and 20
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percent of the land shall be earmarked for the low income group which contains plots
of the size of 5 marlas each.>3°

It is very un- thoughtful policy and it cannot help to achieve the goal of
housing for all. How the poor people can afford to purchase a plot of 5 Marlas in a
very costly housing scheme (when a developer has purchased land for the housing
scheme from his or its own pocket). Why a developer would like to provide 5 marlas
plots on cheap and subsidized rate when the developers are not getting any kind of
subsidy from the Government side?

Before the issuance of sanction for the housing scheme the developer is
required to deposit scheme approval fee, submit a transfer deed consisting of areca
reserved for road, open space, park, | percent of scheme area reserved for public
buildings in favour of TMA and mortgage 20 percent area of the total land in the
name of the tehsil municipal administration or town municipal administration as a
guarantee to complete the development of the housing scheme within the time frame,
the developer of the housing society is also required to submit no objection certificate
from the environmental protection department, it is a welcome step but the rules are
ambiguous and vague about the criterion and aspects are to be considered by the
environment department while granting no objection certificate.?!

It has been observed that many housing societies do not mortgage and transfer
the stipulated portion of land in the name of Tehsil Municipal Administration and if
the land is mortgage after completion of the development work the mortgage portion

of the land is not redeemed timely to the developers.

30 Ibid, Section 10.
B Ibid, Section 17.
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In order to invite the general public to purchase the plots in the housing
society when an advertisement is made the developer is required to include in it the
total area of land along with location plan, details of the residential and commercial
plots, the area or plots mortgage with the sanctioning authority, the proposed time
period to complete the hosing scheme, name of the sanctioning authority and the
manner of allotment of the plots.**?

The tules are silent with respect to the procedure to refund the amounts of the
unsuccessful applicants and the mechanism to return these amounts. The
advertisement for the housing scheme should include the details about the total area of
the land of the housing scheme along with the layout plan of the housing scheme, the
details about the residential and commercial plots, complete information about the
plots mortgage with the development agency, estimated time period to complete the
housing scheme.

The details about the development agency granting approval and clear
information about approval number, the mechanism about the allotment of the plots,
balloting or any other method, the procedure of cancellation of plot.?*?

Plots of the housing society were issued by the Government of Punjab on the
basis of auction. From the date of auction of plot the successful bidder was required to
submit one third of the price within seven days. The bidder submitted the price on

eighth day it was held by the court that the day of auction of the plot was not to be

counted towards calculating the days of submission of auction price.***

e Ibid, Section 20.
3 Ibid, Section 21.
i Abdul Rehman and others Vs Gowvt. of Punjab through Secretary and others, 2014 CLC1677.
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Still there is a room for further improvement in this rule total area should also
mention whether the land is scattered or consolidated, to further clarify the process of
allotment of the plots the plot numbers should be very clearly mentioned, fixation of
the period for the development of the housing scheme is a welcome step but there is a
need to prescribe some surcharge or penalty for not completing the development work
within the time line.

If the development charges are not paid on time, the regulatory authority
cannot cancel the approval unilaterally without providing an opportunity of hearing. It
was held by the Sindh High Court that when layout plan was approved by the
development authority after payment of fifty percent charges and the remaining fifty
percent charges were to be paid after six months which were not paid by the
administration of the housing society as the amount of charges have been increased.

It was held by the court that development authority could not increase the
development charges afier grant of approval and as settled between parties and
furthermore on failure to pay development charges it could not cancel the approval of
the housing society without giving an opportunity of hearing.’*® With respect to
procedure for the cancellation of plot, no housing society could cancel any plot
without providing an opportunity of hearing. No housing socicty can cancel the plot
of any member without providing an opportunity of hearing. Canceliation of allotment
of plot could not be held to be valid as being violation of principle of natural

justice. 33

33 M. Hanif Khan through Attorney and others Vs Malir Development Authority through its D.G
and others, 2016 YLR 1652,
3 Hafiz Muhammad Ashraf Vs Lahore Development Authority, 2018 CLC 176.
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The petitioner was granted a house under Punjab Government Servants
Housing Foundation Rules, 2005 but failure to make installments the allotment was
cancelled. Lahore High Court directed the housing foundation to re-allot the plot on
payment of additional payment.**’

The mechanism for the allotment needs to be mentioned there i1s a need to
mention the mechanism for return of amounts of the unsuccessful applicants the time
period during which the amounts shall be returned. The developer shall ensure that the
allotee of the plot becomes the member of the housing society, this rule can be more
effective if some penalty is imposed for those who do not occupy and develop the plot
within the prescribe time this step would help to put a check on the people who invest
money for speculation purposes.

Allotment of plots should not be cancelled without reason and intimation to
the allot tee. This condition is in accordance with the principles of natural justice that
nobody should be condemned unheard. If there is a delay on the part of the developer
the developer is bound to pay 2 percent amount paid by the investor to the developer
for each month of delay.

As per rules if default is made in the payment of the instaliment of the plot
then 1 opportunity should be given to the investor, it is a welcome step and instead of
one there should be two opportunities. As per rules if there is default in payment of
development charges 2 opportunities should be given this rule is good and if instead
of 2 opportunities, 3 opportunities are provided it would be better. As per rules
development charges should be clearly mentioned and these charges should not be

increased without written approval of the development authorities.

I Mst. Shahids Mohsin Vs Chief Secretary Govt. of Punjab and others, 2013 CLC1566.
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As per rule 10 of the rules, 20 percent area is reserved for the low-income
people, as per rule 22 of the rules, the size of the plots shall be up to 5 marlas and
these plots shall be allotted on first come first serve basis and the plot holders are not
allowed to sale the plots before the expiry of 5 years. This provision seems to be a
first serious attempt to achieve the goal of housing for all in Pakistan.But still there
are many issues attached with this initiative.

A similar kind of provision is found in the shape of Section 106 of the English
Town and Country Planning Act 1990, which demands the developers of the housing
industry in England to contribute towards affordable housing by the local planning
authorities. From the coming into force of this Act special power has been granted to
the Local Planning Authorities to reject the application of the developer if the
developer of the housing industry is not contributing towards low-income housing.
Planning permission for the housing society is granted which is a kind of an
agreement in the shape of Section 106.%3%

As per rules plots reserved for the low-income people should be allotted on the
basis of first come first serve basis and the plot holders are not allowed to sell the
plots before the expiry of five years.?*

But here a question arises whether this rule ie. rule 22 is sufficient and
capable enough that Pakistan can achieve the goal of housing for all as envisaged by
UN Habitat agenda?

The answer to this question is no due to many reasons, firstly, as developers

of the housing societies are bound to purchase a major chunk of land from their own

EER)

Calavita, N & Mallach, A, Inclusionary Housing in International Perspective: Affordable
Housing, Social Inclusion and Land Value Recapture, Cambridge, MA: Lincoln Institute of
Land Policy, 2010, Pages 423-438.

3 Ibid, Section 22.
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resources without any subsidy from the Government so under this situation to expect
from the developers that they would allot plots to the poor and low class people is not
understandable especially when there is no check and balance from the Government
side to check the mode of delivery of plots to poor people, secondly, the condition of
first come first serve for the allotment of plots is very vague as the developers would
themselves determine it and this allotment process contains a situation of conflict of
interest and it has provided an opportunity to the developers to accommodate their
friends and relatives, so, this provision is opening a door for favoritism and nepotism.

Thirdly, hosing activity horizontal wise is not the solution of the problem and
not an optimum level of utilization of resources are possible if housing is done on
horizontal pattern, as the solution of housing shortage lies in vertical housing pattern.
A housing developer is required to submit 4 sets of the approved scheme to the town
municipal administration or tehsil municipal administration as the case may be, a
copy of sanctioned layout plan, location map, traffic plan, soil tests, land use analysis
et}

The above-mentioned set of documents shall be forwarded to the respective
agencies for approval within a period of 7 days. The relevant agency shall intimate the
developer about the objections within a period of 20 days. After removal of the
objections the agency shall convey its decision regarding approval or rejection within
15 days.*¥!

Within a time period of one year the developer shall submit the landscape

including plan for parks and open spaces and solid waste management system of the

Ho Ibid, Section 26,
M Ibid, Section 27.
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housing scheme.’*> As per rules the developer is under statutory duty to submit
electricity and gas plan within one year and telephone plan within in three months.’#
As per rules the developer is under statutory duty to develop the housing scheme
within a period of 5 years.>*

After the sanction of the scheme by the relevant agency it is the responsibility
of the relevant tehsil municipal administration or town municipal administration to
ensure that there is no deviation from the approved housing scheme and for this
purpose it can pay surprise visits to the housing site from time to time, in case of
violation it can take action as per law, if the developer has failed to develop the
housing scheme within the time period tehsil municipal administration or town
municipal administration may take over the housing scheme.

The hosing scheme shall be developed by the tehsil or town municipal
administration and in case of shortage of funds the deficit money shall be recovered
by the tehsil municipal administration as an arrear of land revenue, the time period for
the development of housing scheme can be extended only when 80 percent of the
development work has already been performed by the developer of the housing
scheme.?*

As per rules the town municipal administration or the tehsil municipal
administration as the case may be shall redeem 25 percent mortgaged plots on
completion of water supply, sewerage and drainage,25 percent plots shall be

redeemed on completion of 100 percent completion of road networking within the

housing scheme.

H2 Ibid, Section 28 and 29.

4 Ibid, Section 30, 31 and 32.
344 Ibid, Section 34.
345 Ibid, Section 35.
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Remaining 25 morigaged plots shall be redeemed on completion of 100
percent completion of electricity and streetlights works, 15 percent mortgaged plots
shall be released on completion of sui gas supply work and 10 percent of the
mortgage plots shall be redeemed on 100 percent completion of horticulture and solid
waste management work, similarly bank guarantee shall be released on proportional
development work being done.>#

It is a kind of an internal check and balance on the efficiency and working of
the developers of the housing society but it has been observed that in many of the
cases the mortgaged plots are not released on completion of development work so this
rule has a negative aspect as well.

The developer shall pay a preliminary planning permission fee at the rate of
5000 rupees for a housing scheme up to 2000 kanals and fee at the rate of 10000
rupecs if the housing scheme is having an area above 2000 kanals, another fee shall be
paid by the developer for sanction of the housing scheme at the rate of 1000 rupees
for each kanals, the Government may change the fees from time to time.**’

An appeal can be filed within 30 days by the developer of the housing scheme
to the secretary to local Government and community development in case of an
impugned order passed by the town or tehsil municipal administration and if an order
has been passed by the development authority then an appeal can be filed to secretary
housing, urban development and public health engineering department. The decision
on appeal of the developer shall be made within 90 days.***

3.5. Legal Framework to start a housing scheme in Islamabad.

6 Ibid, Section 36 and 37.
e Ibid, Section 38.
348 Ibid, Section 47,
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In order to regulate the affairs of the housing industry and developers of the
housing industry in the territory if Islamabad, Capital Development Authority has
been established to perform this function. The enactment on the basis of which
Capital Development Authority (CDA) has been established is discussed along with
the provisions relating to housing and accommodation.

3.5.1 Capital Development Authority Ordinance 1960.

An Ordinance was issued by the Government on 21-6-1960 to establish
Capital Development Authority (CDA). Capital Development Authority is responsible
for the planning and development of Islamabad including grant of permission to
introduce housing societies in Islamabad territory. Capital Development Authority is
responsible for the planning and development of Islamabad territory plus it has the
mandate to act as a Municipal Committee for Islamabad territory.’*

There shall be an authority under the name and style of Capital Development
Authority (CDA). It shall be a body corporate having a separate legal entity it can
purchase property in its own name it can sue and be sued in its own name.**® Capital
Development Authority shall consist of a board of three members to be appointed by
the Federal Government. Out of these three members a Chairman shall be appointed
by the Federal Government.?*!

If loss is caused to the general public on account of failure of the regulatory

authority or due to the negligence of Capital Development Authority, every person

responsible for it is accountable for such loss.3**

9 Suo Motu Case NO. 13 of 2009, PLD 2011SC 619.

330 Capital Development Authority Ordinance 1960, Section 4, Second Edition, Manual of
Islamabad Laws, Insaf Law Book House, Rawalpindi, 2016.

1 Ibid, Section 6.

= B.N.P Pvt Ltd and others Vs Capital Development Authority. PLD 2017 Islamabad 81.
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The authority is given a mandate to prepare a master plan for the Capital City
and development of the capital site including approval for the establishment of
housing schemes in Islamabad territory.***

Capital Development Authority could not acquire any land without disclosing
the public purpose for which land is being acquired.® Capital Development
Authority can acquire land for the establishment of housing scheme only in those
sectors which are specific for the establishment of housing scheme only but not
otherwise.’>*

Capital Development Authority shall prepare various schemes including land
use, zoning and land reservation, community planning, housing, slum clearance and
other facilities of public interests in Islamabad territory.’*® Regulation 4(1)A of
Islamabad Capital Territory (Zoning) Regulations 1992 and Section 12 of Capital
Development Authority Ordinance 1960 are in conflict with each other.CDA could
not have extended the scope of Section 12 by framing regulation and to allow
preparation of housing scheme by the private company with the sanction of Federal
Government. It is something not intended by the Ordinance and not permitted by the
statute as well.>7

Army welfare trust acquired sixty percent land for the establishment of
housing scheme. Remaining land could be acquired by the housing society with the
assistance of Capital Development Authority under the relevant provisions of law by

Capital Development Authority.?®

3 Ibid, Section 11.

35 Abdul Qadeer Khan Vs Chairman Capital Development Authority, 1999 YLR 247
53 Ghulam Hussain Vs Commissioner [slamabad, 2000 YLR 1711.

356 Ibid, Section 12.

7 Suo Motu Case No. 13 0of 2009, PLD 2011 SC 619.

58 Raja Basharat Hussain Vs Chairman Capital Development Authority, 2004 YLR 629.
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Where the land reserved for playground, parks and other amenitics was
allotted by Capital Development Authority by violating master plan of the housing
society, the act of the officials of Capital Development Authority was not less than

criminal breach of trust, cheating and fraud.?**

In the preparation of housing scheme, clause four of Regulation 4(1) A of
Islamabad Capital Territory (Zoning) Regulations, 1992 was in conflict with Section
12 and Section 13 of the CDA Ordinance 1960.°% With respect to duties and
obligations of the housing societies, in case of violation of layout plan by the housing
society, the officials of Capital Development Authority are under an obligation to take
action against the housing society.’¢!

Capital Development authority may prepare housing schemes subject to
master plan of Islamabad, when it considers it desirable to be done in the public
interest.*®? Acquisition of land merely under the label of public purpose by Capital
Development Authority is not sufficient.

Acquisition of land must be for some housing society which is approved by
Capital Development Authority and for some public purpose. No restriction can be
placed on the jurisdiction of the court to check whether land is being acquired for

some public purpose or not.*63

339 Barkat Ali Vs Sultan Mehmood, 2013 CLC SC (AJ&K) 1095,

360 Sue Motu Case NO. 13 of 2009, PLD 20115C619.

sl M. Raza and others Vs Jammu and Kashmir Cooperative Housing Society and others, PLD
20131slamabad 49,

262 Ibid, Section 13.

363 Abdul Qadeer Khan Vs Chairman Capital Development Authority, 1999 YLR247.
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Authority may acquire any land in the specified areas in accordance with the
procedure laid down in chapter four.’®* No housing society can be established in the
territory of Islamabad without inviting objections from the general public.?®’

Construction of the petitioner was demolished by Capital Development
Authority without providing an opportunity of hearing to the petitioner and without
making compensation to the petitioner. The whole proceedings were null and void on
the part of Capital Development Authority.36¢

All land within the territory of Islamabad can be acquired by Capital
Development Authority at any time whenever there is a need for it.3*” When a
notification under Section 4 of the Land Acquisition Act 1894 is issued and another
notification under Section 22 of the Capital Development Authority Ordinance 1960
has been issued which one should be followed for the acquisition of land? Land
Acquisition Act 1894 is a general law while Capital Development Authority
Ordinance 1960 is a special law and whenever there is a conflict between these two
the special law shall prevail and notice under Section 4 would be invalid and without
any legal effect.3%%

Right to property guaranteed under the Constitution of Islamic Republic of
Pakistan 1973 is an inalienable right of the citizens of Pakistan. Public functionaries
are under an obligation that there is no unlawful deprivation of property because it

amounts to violation of fundamental right to property.3

264 Thid, Section 15,

365 Ibid, Section 21,

366 Muhammad Deen and others Vs Land Acquisition Collector, 1999 PLD SC 107.

o7 Ibid, Section 22.

Jes State Life Insurance Corporation Vs Mst. Sardar Begum, 2017 SCMR 999.

369 Articles 23 and 24 of The Constitution of islamic Republic of Pakistan 1973, 6% Edition,
Pakistan Law Times,2017.
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Land cannot be acquired when there is a malafide and different contradictory
reasons have been expressed by Capital Development Authority at different times for
the acquisition of same land. 3™

Where land was being acquired by Capital Development Authority for the
housing society of Federal Government Employees Housing Federation it was held by
Islamabad High Court that there was a conflict of interest. This acquisition of land has
not only created a situation of conflict of interest but any indulgence in matters
relating to development, town planning and housing was ultra vires of Section 5 of the
Capital Development Authority Ordinance 1960.37!

No land can be acquired without payment of compensation to the landowners.
The price of the land can be fixed by agreement or if no agreement has been made it
can be fixed by Deputy Commissioner by keeping in view the provisions of Sections
30 and 31 of the Ordinance 1960.372

Section 30 of the Capital Development Authority Ordinance 1960 was
declared against the injunctions of Islam so it needs to be amended to bring it in
accordance with injunctions of Isiam.>” An appeal can be made against the order of
compensation passed by Deputy Commissioner to Commissioner within a period of
fifteen days 3™

Where the whole proceeding for the acquisition of land is without any
Jurisdiction by Capital Development Authority, then the plea that in the presence of an

alternative remedy no writ could be filed is not a hard and fast rule to stop the Court

70 Capital Development Authority through its Chairman Vs Abdul Qadeer, 1999 SCMR 2636.

3 Syed Mehmood Akhter Nagvi Vs Federation of Pakistan through Sccretary Law, PLD 2012
SC 1089,
32 Ibid, Section 29.

"23 Muhammad Safiuilah Vs Federal Government of Pak, PLD1992 Federal Shariat Court 376,
A Ibid, Section 36.
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to provide relief to an aggrieved person. It is a rule by which Constitutional Courts
regulates its own jurisdiction. Where land acquisition proceedings have been taken
without any jurisdiction and with mala-fide, writ petition can be filed and
entertained.’”

Another reason which is perhaps another obstacle to achieve the goal of
housing for ali as envisaged by UN Habitat agenda, Islamabad High Court has pointed
out some major irregularities and malpractices in the housing industry of Pakistan.
According to the Judgment of Islamabad High Court the malpractices like permission
to Cooperative housing societies to launch housing schemes without getting No
Objection Certificate from Capital Development Authority, Allocation of lands
adjacent to housing societies in the name of plantation and beautification by CDA
which are owned by CDA, putting the sources at the disposal of the private housing
societies due to favoritism and nepotism.37¢
3.6. ISLAMABAD CAPITAL TERRITORY (ZONING) REGULATIONS,

1992,

Housing society in the area of Islamabad can be sponsored by a registered
company or a cooperative society, hereinafter referred to as sponsor, for an area not
less than 100 acres(800 Kanal) falling with in Zone 2 and 100 acres (800 kanals)
falling with in Zone-5 of the Islamabad Capital Territory Zoning Plan (outside the
buffer zone).*”” The sponsor shail not violate any of the provisions of the regulation

and shall not advertise or publicize the proposed scheme in any manner except in

37 The Murry Brewery Corporation Ltd Vs Federation of Pakistan through Secretary Ministry of

Works, PLD 1972 SC 279.

376 Ibid, PLD 1970 Lahore 821.

37 Islamabad Capital Territory (Zoning) Regulation, 1992, Section 4. Edition 2016, Insaf Law
House, Islamabad, 2016,
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accordance with the provisions of Modalities and Procedures (M&P) framed under

Islamabad Capital Territory( Zoning) Regulations, 1992.°7

Private sector is allowed to purchase land in Zone-2 which comprises of area
bounded by G.T road in the north and north east, north of Shahrah-¢ —Kashmir and
capital limits in the west, comprising residential sectors of G-15, G-16, G17, F-16,
F17, E-15, E-16, E-17, D-16, D-17, C-17 and B-17 it can develop it in accordance
with the scheme of Zonel.>”

Permission for the housing scheme can be granted by the authority if the
minimum area of the housing scheme is not less than 100 acres, the layout plan of the
housing scheme should be approved by qualified town planner registered with
PCATP, the boundaries shall be as per master plan, development of the housing
society should be in accordance with approval of the authority, the development
charges shall be borne by the private developer of the society.

The land reserved for roads and other civic facilities would belong to the
authority, in order to put a check and balance and to stop the developers to delay the
development process the developers are required either submit hundred percent
development charges or mortgage thirty percent land in the name of the authority, no
allotment of plots is allowed till completion certificate is issued and the developers
are bound to follow Islamabad Building Regulations 1963 and Islamabad Residential
Sectors Zoning Regulations 1985.3%0

A request was made by Federal Employees Cooperative Housing Society,

Islamabad to Capital Development Authority (CDA) to grant permission for

178 Ibid, Section 5.
379 Ibid, Section 2(a).
180 Ibid, Section 2(b).
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plantation and beautification of land attached to the cooperative housing society. The
permission was granted by CDA and after beautification and plantation of the land the
cooperative housing society started to use the land as if it were owned by the
cooperative housing society. Due to such nature of usage of land the permission was
cancelled. The cooperative hosing society filed a writ petition that its vested right was
infringed so the order of the cancellation of permission may be set aside. It was held
by Islamabad Hig