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Preface

The present work is my LL.M thesis submitted to the Faculty of shaiah and Law,

lnternational Islamic University, Islamabad iD 2011. The subj ect matter of the thesis is

whisfleblowing which is an effective tool to eradicate comrption, especially from the

public limited companies. There is no doubt in this point that comrption has contaminated

thewholefabricofoursociety,inclurtingpubliccompanies,butthelawswhichare

prevalentinourcountrycomehtoactionafterthecommissionofacrime.Afterthe

commission of crime the only remedies available are either to impose fine on the culprit or

to put him behind the bar.

whistleblowing is a method by which the comrption can be controlled even before its

commission. This research work explains that what is meant by whistleblowing laws and

howtheselawscanbeimplementedindifferentorganizations'Thisworkalsocontains

examplesandcasesfromtheUDitedStatesofAmericawherewhistleblowinglawshave

been implemented since 1791. The legislation on this subject will surely be helpfirl to wipe

out coruption from the countrY'
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Introduction

In this thesis, nah:re of the whistleblowing law and its implementation on the public

companiesandthegovernmentcorporations,wherethepeoplehaveinvestedtheirvaluable

savings, will be discussed. This work is a comparative study of the whistleblowing laws in

two regimes i.e., Pakistan and the U S A. The whistleblowing law is at infancy very

nasceDt stage in the former while in latter counEy it is firlly ripened. United states has

different laws containing provisions pertaidng to whistleblowing for the protection of the

whistleblowers working in the public companies and the governmetrt colporations as well'

The first chapter intoduces the whistleblowing concept and the jurisprudence behind it' It

includes the definitions of the whistleblowing by different jurists and legal academicians

and an overview of its literal and legal meanings. ln the said chapter, arnong other details,

the classification of the whistleblowing will be deatt with which i-ncludes intemal

whistleblowing regarding disclosure of comrption to the intemal management or

executivesbyanemployeeofthecomparry,andtheextemalwhistleblowingfordisclosure

of bformation about the corrupt practices in the organization to the outside regulators of

the concerned law etrforcement agencies'

Furthermore, with specifrc relevance to whistleblowing, there are some colpolate scandals

of united States such as Enron, worldcom, Tyco lnternational and Healthsouth' The

occrurence of these corporate scandals advocated the U S Congress to irnplernent Sarbanes

oxleyAct,2002(.sox2002').sox2002isaimedtobringmoretransparencyintothe

affairs of the public companies, through disclosure requirernents on the administration of

the public companies and binding them to have a whistleblowing mechanism so that the

investor's equity may be protected.

Il the second chapter discussion will be made on how the whistleblowing legislation

protectstheinterestsofshareholdersinthepubliccompanies.Thischapteracquaintsus

about the two pronged objects of the whistleblowing legislation that are, to coin a

comprehensive procedure of disclosure of information for the whistleblowers; and to save
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the whistleblowers ftom reprisal of the ernployers' It recommends the creation of an

intemalpolicyofthepubliccompaniesaboutthedisclosureofmalpractices,making

disclosures and providing safeguards to the whistleblower. It also tells us about the

implemerrtationmechanismofthewhistleblowinglegislationandthebenefitsthereafter,

whichtheshareholdersmayhaveafterthedisclosureofinfomrationbythewhistleblowers.

Thirdchapterdealswithdifferentpiecesoflegislation,promulgateditrUSAtoprotectthe

whistleblowers in different organizations. It provides us with a brief history of this law in

UnitedStateswhereitisfirllydevetopedandimplernented'Followiagthefirst

constittitional amendment, there appeared some precedents from the American judiciary

providing tests for the implementation of the freedom of expression provisions of

American Constitution.

ApartfromthefirstConstitutionalamend-eDttherearesomesub-constitutionalpiecesof

legislationwhichcontainwhistleblowersprotectionprovisionssuchasNationallabor

RelationsAct,lg35,FalseClaimsActlg86,OccupationalSafetyandHealthAct'1970'

Federal coal Mines Health and safety Act 1969, Surface Transportation Assistance Act,

1982, Whistteblowers Protection Act, 2007, and SOX 2OO2' ln pursuance of these laws'

the u S government has established different deparments for the effective implementation

of such laws.

ApartfrompiecemeallegislationinPakistauonthissubject,.thereisnoremarkable

legislativeworkwhichprovidefortheprocedureandtheancillarymattersof
whistleblowing.lnthisbackdrop,fourthchapterwilldealwiththeavailablesporadic
p2]6istanilegislationontheissueinhand.Thecom.rptionandlikepracticescanbe

controlledtbroughwhistleblowinglegislation,buttheconceptof*1tr1511g!|gglingisnot

well hown in Pakistani tegislative history. However, whistleblolvers can be protected

under Article 19 of the Constitution of the Islamic Republic of Pakistan, 1973. This Article

conferred freedom of expression upon the Pakistani citizens. Besides the constitution the

Freedom Information ordinance,2o02 is another sub-constitutional legislation which

bounds to the departments of the Federal Govemment to provide information to the people
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of Pakistan. The whistleblowing concept is somewhat alien but the concept of infomrer is

available in our laws.

Idormer is a person who provides information about some iltegal act of a person to the

regulators. The informer is also awarded keeping in view the utility of infomration and the

money recovered made from the comrpt people. There is a difference between the

whistleblower and the informer. The former is usually an employee of the orgari"s1i61

who provides information relating to the inside coruption of the organization to the

intemal authorities or to the outside regulators. The later is an ofEcer in any state

deparhent or staff member of any state departnent who provides information about the

comrption of the masses to the high ups and is also awarded for this. There are some laws

which contain provisions to reward the informers *rch as Comp*ition Odinance, 2009

(Reward Paryent to Informants Scheme), Reward to the infonners under the National

Accountability Bureau Ordinance 1999, (NAB Ordinance) and some orders from the tax

regime.

Laws are made to regulate the human behavior which is chanei.og day by day. It is need of

time to promulgate the whistleblowing laws in the country because whistleblowing is a

preventive measure adopted to control the crime before its 6smmis5isn. Most of the

multinational aDd some other companies in Pakistau desirous of being enlisted on the US

stock exchanges have whistleblowing mechanism, therefore, either the Pakistani laws

should be amended to include the whistleblowing provision therein or new whistleblowing

regime should be promulgated so that corrupt practices may be curbed.



Chapter # I
Whistleblowine - Mealins and Concept

1.1 What is Whistleblowing?
..whistleblowing" is an act of reporting a wrongdoing or malpractice within an

organization either to inside authorities or to the extemd regulators e.g., the

investigation and law enforcement agencies. whistleblowing, generally, means

disclosure about comrption or malpractices by an ernployee, whether working in a

private organizafion or in a government corporation, to those who either have interest in

it or who can control this comrption or malpractices. This comlption may be wrong

done by his fellow employee(s) or other officials regarding business of the orgalization

or corporation. "Whistleblowing is the deliberate, non-obligatory act of disclosure by an

hdividual with privileged access to data or information of an organization, about a non-

trivial illegality or other wrongdoing under the control of that organization to an entity

which has the power to rectify the wrongdoing".l

1.1.1 Meaning

Literally Whistleblowing means disclosure of information, made in good faith and in the

public interest, showing objection4L.le conduct which is otherwise not known to the

management or to the regulators,2 and whistleblower means someone who tells people in

authority or the public about dishonest or illegal practice in business, or in govemment

deparment etc.3 whistleblowing can be said an act by ti/hich a whistleblower points out

any irregularity, misconduct or comrption, which may cause harm to the general public

or to the organization he is working in. The whistleblower makes this information

I Crowther, David and Capaldi, Nicholas, The Ashgate Resetrch Companion to CorPorale Social

Responsibitity, (Burlingtou: Ashgate Publbhiry Corya-Ey, 2008)' 181'

2 htd//wwv.dafuyan"-irfo/cnglish-Glossaf/o20.pbp (onlinc- accessed ou I145-2010) - ^ri - ,
3 hlgru:r Dicionary of Conleryorary f..rgtish, (New Delhi; Addison Wesley L,oogma:r Inc, 3* Eq

1998) 1633.



available firstly to inside high-ups or offlcials and secondly to the outside regulator(s), so

that the wrong may be corrected.

The concept of whistleblowing has gained the attention of legislature, medi4 govemment

and the general public for two reasons, firstly, whistleblowing is an action done more

often, because mostly the employees do not want to Place their jobs at risk, therefore they

remain reluctant from making disclosure to the regulators. Secondly, whistleblowers have

become attractive as a source of information.a For these reasons' Bollywood' made

different movies on this subject such as "Serpico", "silkwood", 'Erin Brockovich", and

most recently ..Insider". The Time Magazne has also made whistleblowing a palt of

western standard vocabulary through its December 2002 edition. This issue of the

magazine discussed about the three women as women of the year 2002, who have blown

the whistle. These are "clmthia cooper of worldcom", "coleen Rowley of the FBI" and

"shenon Watkins of Enron".s

1.1.2 Definition

precise formulation of a comprehensive definition of whistleblowilg should also be an

intesralPaltofeverywhistleblowingpolicy.Itcouldvaryfromindustrytoinduskyand

depending upon the nature ofbushess, an entity is undertaking' However' for the purpose

of general understandhg of the term following definitions by different xgsdemi6ians

might prove helPful.

Roberta Ann Johnson says,

There is an agreed upon definition of whistleblowing that has four comPonent

parls: "(1) an individual acts with the intention of making information public;

(2) the itformation is conveyed to the Parties ou*ide the organization who

. Wim Vandekerho ve, Whistlebtowing and Organizational Social Resporchiliry, Glaryshtc: Ashgate

Publishing Limite4 2000, lE.

' Ibi4 17.



male it public and. a part of the public record; (j) the information has to do

with the possible or actual nontrivial wrongdoing in an organization; and (4)

the person exposing the agenqt is not a joumalist or ordinary citizen, but a

member or former member of the organization" .6

Hunt says,

"Whistleblowing is the public dbclosure, by a person working within an

organization, of acts, omissions, practices or policies perceived as morally

wrong by that person and its disclosure is regarded as wrongful by that

organization's authoities ".7

Miceli and Near define whistleblowing as,

"The disclosure by organization members (former or cttnent) of illegal,

immoral, or illegitimate practices, under the control of their employers, to the

person or organizations that may be able to efect action'a

Whistleblowing has also been defined by Keenan and Mclain as,

"The voluntary release, by a present or former organizational member, of

illegal, unethical or illegitimate activities under the control of organizational

leaders, to parties who are able to take corrective action. "9

Ralph Nader thinks whistleblowing as,

t Roberta Ana Johns o4 Whistleblowing: When it worlcs and wiy (Colorado: Lynre Rieoaer Publishers, Inc,
2003),3 &4.

' G. Hunt, |/histleblowing in Encyctopedia of applied errlcs, (Califomia: Academics hess, 1998), 525 .
t Marcia P. Miceli & Jana P. Near, Blowing the whistle: the Organbational & Legal Implications for

Compaties and Enployees, (New York: Irxington Books, 1992),15.

' Rofi:s, Robrrt J Whistleblowing: Truth, justice atd the American ray. Joumal of applied Manageoent
and Entrepr€neurship, http://fiEdarticles.com/p/articleVmi-qa5383/is_2004101ai-n213428571, (Oc\
2004), (accessed on 11-05-2009).



"An act of a man or d woman who believing in the public interest overrides the

interests of the organization he or she semes, and publicly blow the whistle if
the organization is involved in corrupt, illegal, fraudulent or harmful

activity ".to

The definitions cited above reveal that whistleblowing means the discloswe of

information, about some irregulariry within the organization, which the public and the

regulators don't have easily, because the information is disclosed by a person who has

first hand information about the occlursnce of some irregularity within the organizsdsl.

It cannot be made obligatory on any person to disclose some information relating to some

irregularity but whistleblower makes disclosure because he thinks that it is his moral

obligation to point it out to some regulator so that it may be corrected. The basic purpose

of whistleblowing laws is not to oblige whistleblowers to make disclosure, rather to

encourage them to spealq and protect them from retaliation.

The above said definitions provide us with some basic elements of whistleblowing which

are as follows:

(1) Disclosure of information without any coercion by an employee whether

current or former;

(2) The information is non public (imider) which is non known to the public

generally;

(3) Release of information due to moral conviction;

(4) extemal disclosure to the regulators;

(5) disclosure relates to some inside comrption or illegal act; and

(6) Comption is against the public interest.rr

Ra$h Nader and two otheas, Ylhistleblowing: the rePort of the Conferetce on Professional
responsibility, (New York Bantar, 1972), See aho, Daid l*wis, Whistleblowing al worlg Q'lew
Jersey: The Athlone Press, 2001), lr Edrtio4 p.l.
Rufi$, Robert (Oc! 2004) Whistleblowing: Trutlr, justice and the American way. Iournal of applied
Ma.uagement aad Entepreneurship, I. www.findarticles.com (accessed ou 1l{5-2009).



We can say that whistleblowing is disclosure of imide comrption and malpractices by an

employee, about the business of corporation.

1,2 Types of whisfleblowing,

Anotha issue that arises while defining whistleblowing is wheths it includes informing

/reporting within the same organiz2liea 1o *6ich the whistleblower serves. It is agreed by

some academicians that inforrning/reporting outside the organization also comes under

the definition of whistleblowing which may be termed as 'external whistleblowing'.r2

However, D. R. Kjran says that there are three types of whistleblowing. "Accordhg to

him, whistleblowing can either be htemal, like an employee or a former employee or a

person attached closely to the organization, or internal (Cross) involving employees

informing outside agencies directly about the immoral acts that are taking place in their

organization, or external, like outsiders generally joumalists, potticians and consumet

gorlps, by publishing articles or informing to the regulatory agencies".l3 Whistleblowing

is of two types, intemal and extemal whistleblowing. These both have a few differences

and more similarities. Now we will discuss these both types of whistleblowing.

1.2.1 lnternalwhisfleblowing

When an employee of the organization reports maladministration or financial inegularity,

within the organization, either to his fellow employee or his immediate superior or other

authorities of the organization, it qrill be an intemal whistleblowing. Internal

whistleblowing can be made through proper channels like informing the immediate boss,

the infomration lssching the top person by such hierarchy. D. R. Kiran suggests that

rnore common is to below the whiitle directly to the Chief Executive, by passing the

immediate bosses.la

12 Mucia P and others, Btowing the whistle: Organbational and other legol implicatiorc lor the

cazpazr'es, New Yort: t xington Books , 1992), 25 '

'3 p. I fir"", professional Eihics and Human Values, (New Delhi: Tata McGraw-Hill Publisbing

Coryany, 2007), 137.tt Ibid.



1.2.1.I TEE FOLLWONG ARE THE OBJECTfVES OF an intemal whistleblowing:-

To encourage the employees to speak to the inside regulators of the organization

about some inside irregularity or comrption and illegality so that it may be

contolled immediately;

To lessen the expected loss to the organization which may occw in case the

comrption is not brought into the notice of inside regulators; and

To give an impression to the employees that their org:nizxgiel is serious to made

an end of comrption from the orgenizdisa.ls

1.2.1,2 THE BARRIERS TO an intemal whistleblowing system are as under:

Disbelief on the intemal comrption control mechanism;

Misguided union solidariqi

A sense that the management is not serious to curtail the comrption; and

Fear of reprisal from the person agaimt whom the whistle has been blown.16

1.2.2 External Whistleblowing

External whistleblowing lasans teport of misconduct to the outside regulators who is

legally authorized to confrol the comrption. ln extemal whistleblowing the whistleblower

may below the whistle to the law enforcement agencies or outside regulators, keeping in

view the nature and severity of the information. The External recipients of the

idormation may be the govemment agencies, extemal anti-comrption hotlines, extemal

counseling services, trade unions and membe$ of parliament aad the joumalists. 17 In

short the reporting of intemal comrption to the outside regulators of authorities is called

extemal whistleblowing.

'5 Carl R Oliuer and Frances I . Daly , Encourage Whistleblowing (Antl more) , This article uPdates a 2003

report by Lilanthi Ravishankar, www.scu.edu./ethics/publications/submittecl/whistleblowing.htrnl
ac-cessed on 0G09-2009.

'o IbidI A. J. Bro*r, Whbtleblowing in the Australian Public Secar, (Australia: Australian National University
Pres, 2008), 86.

a



1.3 Whistlebtowing and Corporate Governance:

Corporate governatrce mears set of policies through which a corporation / company is

govemed, administered or contolled.lt whistleblowitrg is an effective tool for governing

a corporation in a magrificent way because the whistleblower may provide first hand

information to the managernent of a company about iregulalities, which are being

committed in such a company. objectives of a corporation can be best achieved, when

management of a company is properly informed about its odds and perils.le observers

believe that the management of the companies should reconsider their corporate

govemance system and testructure their organization aod business management to

irclude, inter alia,

l. The thorough protection of whistleblowers who are the source of

information;

The elimination of ambiguous decision-making, and

The investigation of cases in which the people engage in illegal and

unethical acts.20

whistleblowing, if made an integral part of corporate govemance, it can be helpful to

stop unethical practices from the corporations. As Edward Chow said,

"l would stress that good corporate govemance is not just about

transparency, it is also very much about pe$onal honesty and integrity'

No system caD ever be 100 % fool proof against those who are

detemrined to abuse it. Therefore, good individuals and corporate

It http://en-wflcipedia.org/wiki/Corporatc3ovemance (onliae acccssed oo I l-05-2010)
,t ifiine Stemberg, Jit Businesi, Busiess Ethics in Action, (New York: Oxford U'iversity Prcss, 2-

Edition 2002),213.

' Jril ili;;'a; orate Governance in lsia, (New York: Routledge Taylor & Francis Group, 1o Edition

200s),283.

)
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ethics and a clear sense of corporate responsibility are fundamental to

good govemance".2l

Whistleblowing whether a legal or moral obligatiotr?

As we have discussed earlier that the whistleblowing is a voluntary, non-obligatory act.

No one can be made bound, legally, to report a wrongdoing, which he observes while

working. It is the adherence, of a whistleblower to his own principles and values which

encourage him to speak. whistleblowing is a moral obligation to the extent that an

hdividual is morally bound to prevent actions that would deteriorate the business and the

objectives of the organization he is working in. generally the directors and the other

executives have access to the information and they atso have greater responsibility for

what their companies do than other laborers. They are, therefore, under a gleater

obligation to below the whistle when they observe some irregularity'22

ln short we can say that the whistleblowing is a test of loyalty and values of the

whistleblower. These values are not written in any boolg any statute, or any regulation'

rather they exist in the mind of a whistleblower, which he reveals by blowing the whisle

on a wrongdoilg. Followilg are the examples of values of a whistleblower and their

test.23

1.4,1 Test of Loyalty, justice and inversion

whistleblowing is a test to check that whether a PersoD is loyal with his colleagues or

with his organization in which he is working for gain. The employer or colleagues of the

2'Ibi4 2E+.

" ptJi.-St"-Uog, Just Business: Btginess Ethics it Action, (New York Oxford Univenity Press, 2d

Edinoa2002),212 & 213., i. ru S"*y"., ,7, e Test Called llhisttebtowing,paperDelivercd to 
'tre 

Nationsl Conference of
whistleblowers australia "$/histleblowiug: trlaking lt worr" SePtcmbq 11 2005, Adelaide, online

accessed on 25-04'2009, from
http://www.apb-gov.au/seDate/comittedeet-ctter'coryleted-inquirieVl999-
Zpublic-rmi/submissiorysublisLbh-



whistleblower may be of the view that the whistleblower is disloyal with them or their

orgeniTation, buq on the other hand he has to show his allegiance with his organization. It

is justice for a whistleblower to blow the whistle. In this type ofjustice, the decision is

pronounced by the conscience of a whistleblower and whistleblower has to obey the

verdict without any hesitation. It is also a test of inversion, where the insider becomes

outsider, where the friends become foe.2a

whistleblowing is where people have faile4 or about to fail to comply with a legal

obligation to which they are zubject.2s The other important thing is that the

whistleblowing laws are promulgated not to make the whistleblowers bound to blow the

whistle. The purpose of whistleblowing law is twofold. Fi$tly it provides a

comprehensive procedure to investigate a wrong doing, reported by the whistleblower

and secondly to protect the whistleblower from reprisal. The whistleblowing laws are

very helpful to eradicate corruption from the public and private organizatioDs' Here ale

some cases which reveal that the world had to pay for non-complying with the principles

of whistleblowing.

1.5 Corruption and whistleblowing

Comrption is coDsidered as an act to deprive some person of a thirg to which he deserves

and to provide it to someone else who does not deserve i! or undue favour to some

person either with remuneration @ribe) or without remuneration. The comrption, as we

know, has contaminated not only to the govemment departrnents but also to the public

compenis5 in which the 
. 
huge investment of general public is involved' In these

organizations whe,never al employee decides to report irregularities in his work place' be

that to the pertinent authority (superior) or to the extemal parties or medi4 he has to face

z IbidI David Lcwis, w[ istleblowing at yort, (New Jerscy: Transaction Publishen, 2001), 79. Fi'"t published in

2001 by THE ATHLON PRESS, 1 Park Drive' hndon.
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1.6

t,ngible risks.26 Whistleblowing is considered as an effective tool to eradicate comrption

from the companies and other orgauizations. The following table shows the fate of

corporations, where no concepq like whistleblowing, was in existence'

Scandal Country Date Issue IEpact Findings

Union

Carbide India

Limited

India 1984 Gas Leak

Safety

3800 killed 40

total

disability,

2,680 partial

disability.

Workers together

with local

joumalist, had

raised concerns,

but these had

been ignored by

the local

authority

Clapham

Rail Crash

United

Kingdom

1988 oil
platform

safety

35 kille4 500

injured

The investigation

showed that the

workers knew

about the riskY

wiring but theY

kept quit.

Piper Alpha United

Kingdom

1988 oil
Platform

167 Killed The Cullen

Report found that

workers were

r Ardres Goozalez, GoverEarce for tbc 21" Century: the figlt agairst co[uPtion in Latin A-merica, (Ncw

Bruswik: Transaction Publishers, 2004), 167.

" ta;d"; On*, mrart"ttr*ing and'6rnpnon, aa Intertational and Comparative Reviaw, research

p"plprUf"n"i tn2003, Uy PriUlic Senicei hterDadoDal Research Unit (PSIRI), School of Coryuting

ioia lrttg.-"ot Sciences, University of Greenwhicb, Park Row, Loldoo, U. K online accessed on 25-

mlOOe, Eo- ntp,//www.u4.no/docuretrt^iteratuddrcw2002whistleblowing-and-comrption.pdf
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Safefy worried about

their

employm.ent and

had not wished to

raise safety

concenN.

The Enron

scandal

USA 2001 Fraud Loss of jobs

of the

employees,

equity of the

shareholders,

and pension

and savings of

employees.

Sheron Watkins

disclosed her

concems i:r a 7-

page letter to the

CEO, Kenny

lay. However,

she did not blow

the external

whistleblowing

because till that

time there was no

comprehensive

legislation for the

protection of

whistleblowers

working in the

public

companies.

WorldCom USA 2001 Fraud Loss to the

shareholders

Cynthia Cooper

worked as the

vice president of

internal audit at



tz

WorldCom. She

blowed the

whistle but it was

glven

importance.

Now for better understauding of the issues involved in these cases, we would discuss here

the cases mentioned in the above table briefly.

1.6.1 Union Carbide India Limited (UCIL)

Union Carbide Indian Limited (UCIL) was an American Company. It was established in

1934 and it employed 9000 employees at 14 plants in five divisions. The UCIL was one

of the big producers of batteries, carbon products, welding equipments, plastics,

industrial chemicals, pesticides and marine products. UCL, in 1970, established a

pesticide plant in Bhopal, India. In December 1984 this plant gained worldwide attention

as a result of its tagic catastophe. The Bhopal disaster took place due the excessive

e,mission of hazardous gases which caused the death of thousands of the surrounding

inhabitaDts of the plant. The workers, media and the general public informed to the state

admidstration of ttre Madhya Pradesh and Government of India about the emission of

dengerous gases from the plant but they took no notice of it.28

1.6.2 Clapham Rail Crash

Clapham Rail Crash took place due to the incorrect loose wiring work, during the stage of

Waterloo Area Resipalling Scheme (WARS). The workers Ieft the redundant wires

connected at one end and bare at the other. On December 12, 1988 when a train left from

Basingstoke to Waterloo, the driver saw that a signal changed from green to red,

r htp://cawikipedia.orglwiki./Union-Carbide-India-Limited (online accessed on 27-03-2010).
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abruptly. He stopped the train and reported to the signalman at Clapham Junction. The

driver was advised to proceed further. Being satisfied from the reply when the driver

proceeded further, a late running train hit his train from behind at a speed of 40 mph,

which was running under false proceeded signals. This tragic incident also claimed the

lives of so many people.2e

1.6.3 Piper Alpha

The Piper Alpha oil platform had to face catastoPhic explosions on July 6, 1988. At the

t"ime of explosion about 226 persons were working on the platform and 165 of whom died

as a result of explosions. The platform was totally destroyed. The investigation revealed

that the release of light hydroca$on was the main cause of the i-ncident which occurred

when a pump was restarted after it routine maintenance.3o Workers knew about the safety

risks but did not report the same only due to the fear ofjob losses.3l

1.6.4 Enron: Accounting Scandal

Enron (American based Company) started its business in 1986 as a result of merger of

two natural gas companies. Its aim was to create a first nationwide narural gas

conglomerate. Initially the US govemment regulated the constuction of power plants and

the rates to be charged for power. The large conglomerates made huge investments in gas

and power industry when the Federal Government deregulated them in 1980s and 1990s,

respectively. 32

The management and the Executives of the company committed different types of Fraud

due to which it had to collapse. The first one is that it created different (Special Purpose

a htq://en-vdkipedia.orglwiki/Clapham-Junction-rail-crasb, online acccssed on 27{3-2010.
r http://www.aichc.orgluploadedFilcJCCPS/Rcsources/KaowlcdgeBasa?iper_Alpha.pd!, acccssed on 06-

03-2009.
It htp://www.expoliakco.uVwhistleblowing-hotlim/whistleblos/ing.htm, online accessed oa 0tu3-2009.

" Diale Lindstom, Enroz Scandal
htg://cDcarta.msn-com/encyclopedia_7O1610398_2rBnron-Scandd.html (online accessed on 25-0G2010
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Entities (SPEs). As per law the affairs of the SPEs are dealt with separately from those of

the main company, but it did not happen in case of the Enron. Secondly, the Executives

of the company were receiving handsome salaries from the company. They also did

intemal transactions with the company which were not disclosed to the general public, for

the reason that the Company's external auditors, Arthur Andersen, were also working in

co-ordination with the management and executives of the company. They coined a telrr

of creative accounting, which priced high the value of its shares than the actual price. The

price of its shares reduced, remarkably, from US $ 200 to US $ 1, each share.

Sherron Watkins was the one who observed all these irregularities33. She wrote a

memorandum articulating her concems on the accounting policy of the company. She

gave this document to Mr. Kenneth Lay who was then-CEO of the Enron, who later was

made as defendant in various fraud and insider trading cases relating to the collapse of

Enron. Mr. Lay assured to Sherron Watkins that he would take action on the issues which

she pointed out in her memoraDdum. Being satisfied from the CEO she did not expose

these cases to anyone else. This document was not made public until the congressional

investigators released it six weeks after Enron filed for bankruptcy.3a.

The investigation revealed that the management of the company was fully aware of this

whole sale comrption inside the Enron but they neither revealed it to the supervisors not

to the regulators, like Securities and Exchange Commission (SEC)' It was believed that if
these things were made known to the regulators, timely, the hard eamed money of the

people might have been saved. It was due to the collapse of the Enron that in 2002 US

Congress promulgated Public Company Accounting Reform and Investor Protection Act'

This Act established a Public Company Accounting Oversight Board which was in the

direct supervision ofSEC. The board was empowered to form the accounting standards

3t Time rr;gaziae's People of the Year in 2002, a report€r once obsewed that Watkins "has been hailed as a

whistleblower so often it's startitrg to sotmd like part ofhcr namc.
x 

Jonatba-n Macey, Getting the word out about Fraud: a theoretical analysis of Whbtleblowing and Insider
Tradiag, http:l lwww.michiganlawreview. orglassetVpdfsr'l 05/8/rnacey.pdf (accessed on 20- I I -2009).
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and also check that whether the companies and Ceftified Public Accounting Firms

(CPAs) are complying with these accounting standards or not. It was due to this

enactuent that the Chief Executive OIEcers CEOs and Chief Financial Officen (CFOs)

of publicly traded companies were required to verify the accuracy of the financial

statements of their companies, and if they veriff any incorrect statement, they may have

to go to the prison.3s

ln addition to this the American Congress also decided to formulate a law for the

adequate disclosure of information of the inside information to the general public, about

any irregularity in the publically held companies. Keeping in view the world lnown

scandals Sarbanes Oxley Act, 2002 was promulgated. The promulgation of this Act is

aimed at providing a system to report the supervisors and the outside regulators any

irregularity or maladministration taking place inside the public companies. The Securities

& Exchange Commission of the USA also made stiffer rules for the publicly traded

compani95.

1.6.5 WorldCom Scandal

The WorldCom Inc was a long distance telephone service provider company of the USA.

The WorldCom acquired some other telecommunication comp2nies during the 1990s,

that boosted its business and revenues from $154 million in 1990 to $39.2 billion in 2001,

and it was placed at number 42nd among Fortune 500 companies. This company had done

different types of accounting irregularities, which resulted in is decline. WorldCom

increased its net income and assets by transferring its current expenses to its capital

account.36.

Ms. Cpthia Cooper, being vice president of the intemd audit of WorldCom, noticed

different accounting irregularities. She blew the whistle n 2002, on the largest corporate

" Ibidx Bob Lyk" and Mark lickting, WorldCom, thc accormting scandal, CRS report for Congess, rpdated
Augrrs! 29, 2002.
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fraud in the worldcom. cooper discovered different suspected accounting practices in
company and she reported the semg in June 2002, to the audit c6mmi6ss of the Board of
the WorldCom.3T Cooper blew the whistle to save the interest of investor.

Iater on through investigation it was discovered that the WorldCom was also involved in
the accounting scandals. The worldcom in its June 256 statement admitted that the

company had classified over $3.8 billion in payments for line costs as capital

expenditures rather than current expenses. The htemal auditors revealed this fact to the

management of the company but they take no action agrinst it.

The accounting mechanism of the worldcom was questioned before its June 25

admission and in March 2002, the sEC asked for data from the company about a range of
financial reporting topics including, "disputed bills and sales commissions, a 2000 charge

againsl samintr related to wholesale customers, accounting policies for mergers, loans to

the CEO, integration of WorldCom's computer systems with those of MCI, and

WorldCom's hacking of Wall Street analysts' eamings expectations',.3E

The Arthur A:rderson, accounting firm, was its auditor. The company changed its

auditors from the Arthur Anderson to KPMG, one year earlier from its bankruptcy. On

21s July the comFany applied for the banlcuptcy protection and on August gft the

compa[y declared that, in recent years, it has manipulated in its reserve accoults,

affecting an additional $3.8 billion. on June 26th, The u.s. securities and Exchange

commission (sEC) charged the company with large acco,nting fraud and forthwith

s$tained stay order from the court and barred the company from destoying its financial

records. The sEC also barred making paym.ents to the company's past and current

executives, and demanded for an independent monitor of the company's affairs. Keeping

in view the comrption and the large investme,nts of the people, hearings was held on gu

July by a committee on Finaacial services of the House of Representative, and on July

I 13,2".*",."o*ratenarc.com,/cooper.p@
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30e the Senate committee on commerce, Science, and rransportation. Investigations

proved that many ofEcials of the company were involved in this accounting scandal of
the WorldCom.

1,7 Gist of Discourse

We can sum up the above discussion by saying that the whistleblowing is the disclosure

of some information about the malpractice inside the corporation by an employee,

whether curent or former, of the company to his superior or to the regulators so that it
may be corrected. The whistleblowing laws are aimed at protecting the employees of the

companies from retaliation of the wrongdoen or his fellow employees. The world has to
pay a heavy cost for not ent€rtaining the wrongs pointed by the employees of the

corporations, as discussed above.

As our discussion is with special reference to the u.S.A whistleblowing laws, the study

of the Enron and worldcom reveal that in these cases the management of the companies

was either silent or its voice was given no weight. It was after these major scandals that

the legislature decided to implement laws for the whistleblowers in the Iisted companies

i.e. Sarbanes Oxley Act, 2002. This lau,r ssafains some provisions relating to the

whistleblowing in corporations, which provide a mechanism to handle the infomration

relating to the corrupt practices of the public companies and the protection of the

whistleblower from retali ation.

Apart from the United States of America, there are other countries, such as Awtalia,
France and United Kingdom which had also promulgated laws on whistleblowing and for
the protection of the whistleblowers. The Intemational charnber of commerce (ICC) also

suggested mernbff states to implement whistleblowing mechanism in public companies,

and had also issued guidelines on whistleblowing for the mernber states to make the

whistleblowing laws. In this respect the ICC has al56 formed tcc Rules of conduct on

combating Extortion and Bribery, 2005.
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Chapter No.2

Eow Does Whistleblowine Work?

The white collar crimes, as we know, have tremendously been increased now days.

People invest their savings in the public companies witl a hope that the directors, ofEcers

and other employees of the company will protect their interest in the company and will
make their investueDt in the company profitable for them. The investors also believe that
the management and employees of ttre public companies will also work honestly and with
due diligence for the investors keeping in view the applicable laws and regu.lations

othenvise the interests of the investors would adversely be affected. The whistleblowing
laws came into existence to control unethical behavior in an organization. The basic

object of whistleblowing laws is twofold i,e., to provide a procedure to report an

irregularity in an organization, and secondly, to protect from reprisar to those who

identifr irregularities, within the organization. The protection of the whistleblowers may
guarantee that the iaterests of the shareholders would be defianfly protected. To make the

whistleblowing laws fruitful a whistleblowing procedure is required. The details

regarding requirernents of whistleblowing procedure are given below.

WEAT SHOULD A WEISTLEBLOWING PROCEDI,'RE CONTAIN?

' The whistleblower may make disclosure to the different authorities in a company such as

his immediate supervisor, seniors or higher level management, intemal commiftees,

outside law enforcement agencies, regulators and the media- Disclosure can be

. categoized in to intemal disclosure to the management of the company, and external

disclosure to the regulators or any other enforcement agelcy. Now I would discuss in
detail that what ought to be whistleblowing procedure regarding these types of disclosure.

2.1 Whisfleblowing Procedure Regarding Internal Disclosure:
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Intemal disclosures can be said to be the most appropriate channel to report the unethical

and comrpt practices. The legislature should make such law which may encourage the

whistleblower to make disclosure about the malpractices, so that it may be corrected. A
well run organizzli6a should have an interest to know is intemal malpractices with a

view to correct them. The People would report malpractices, occurring, wirhin their

organization, when they would have trusted reporting channels that guaraatee absolute

con-fidentiality to the whistleblowers. The recent laws in different countries also require

from the organizations to have procedure and policies to handle the inforrnation received

from the whistleblowers.3' To form a comprehensive whistleblowing procedure one

sbolld, inter alia, include the following things;

2.1.1 Creetion of a policy:

The first step in the enforcement of whistleblowing law is qeation of a whistleblowing

policy. A sound whistleblowing policy should clearly define the procedure of r€porting

the malpractices in the organization, and a grxfantee that the company will adopt

appropriate measures to make the wrong correct and the whistleblower will not be

retaliated at any cost.40 A whistleblowing policy should encourage the employees to

report the matter to the concerned authorities when they have any apprehension about

wrongdoing. For this purpose the organization should establish a procedure. The policy

may be made a part of the code of conduct of the company.al The policy will reveal that

how far an organization is serious to implernent the whistleblowing laws, to protect the

interests of the issuers and the shareholdem as well. The whistleblowing policy should

cover the following matters;

2.1.I.1 Individuals concerned with a whistleblowing policy:

:e Maric chenc, u4 Expert Atswer, Good Practice in whistteblowing Legblatio^ (IypL), (u4 helpdesk,
.^ Transparetrcy Intemational, July 2009), 5.* 

Jobn R- Boatight, Ethits and the conduct of Business, (New Dethi: pearson Education lac, zd H,
2007), 1r9 & 120.at Whisileblowing lnd Codes of Conduct, http://www.fteshfields.com/publicationVpdfs/2006/15093.pdf
(online accessed on I l{4-2010)
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The organization should make it clear, in its policy, that what are the people, who fall in
the domain of the whistleblowing policy? The policy should provide cover to all the

entployees of the organization, whether temporary or permanent, on job or retired, who

may disclose any urong doing. A well reasoned whistleblowing policy should also cover

the trainees, agency staff and contractors.a2

2.1.I.2 Matters to be covered under the whistleblowing policy:

The policy should be formed to deal with the following matters:

o Fiscal nismanageme[t or financial fraud;

. Non compliance of the legal requirement;

o Unhealthy and unsafe working condition;

o Harm to the environment;

o Unreshicted utilization ofthe organization's fund;

o Criminal act;

o Unethical prastiggs s1 Tmmoral conduct; and

o Atternpts to conceal the above mentioned illegalities.a3

2.1.1.3 Mode of reporting a wrong doing:

The organization should adequately state in its policy the mode ofreporting any potential

wrong doing. It may be raised verbally or in writing. It should be made easy and

accessible for the whistleblowers to contact with their superior to report him any

wrongdoing, subject to the condition that the infomlation is not relating to the superior to

who he is reporting wrongdoing. The individuals, who are interested to raise any concem

:: httr://www. sutrol$robation gov.uUoneStopCMs/CorEr'CrawlerResourceSewer.aspx?
'r David Lewis, llhistleblowing at Torf (New Jersey: The Athlone press, 2OOl), 60.
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regarding any wrongdoing, should also inform to the concemed person or reporting

chamel about the background & history of the apprehension, and the reason for their

concern about the situation.

2,1.1.4 Safeguards, which a policy should contain:

Protection from harassment or victimbation;

It may be very difficult for the whistleblower to make disclosure of the information,

relating to the comrpt practices to the management, due to the fear of retaliation from

those responsible for the corrupt practices. The policy should bluntly state that

harassment or victimization will not be tolerated at any cost. Further, the policy should

narrate clearly that strict action will be taken against those, who would be indulged in
harassing or victimizing the whistleblowers.4

Confidentiality;

The policy should promote confidentiality. The authorities who receive information

should be bound to obsewe confidentiality regarding the information and the

whistleblowers. Many times the people remain quite for the reason that if they are

identified, they will !s rctqlisted. The policy should also protect the identity of the

person, who discloses any malfunctioning in the organization.as

Anonynous A I legations ;

The primary purpose of whisfleblowing is to point out some irregularity or

mismanagement within an organization. A:ronym.ous disclosure can be justified on the

t David crowtbe,r & Nicholas capaldi, The Arhgate Research compation to c.orporate social
.. Respowibility, (Ilaqshire: Ashgate pr.rblishing Limite4 2OO8), lEl & 182." K. Sasidharaa & AIcx K Mathew, Financial Services & system, (Ncw Delhi: Tata McGraw-Hills

Publishing Coryany Limite{ 200E), 617.
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ground that it may both protect the whistleblowq from an irrelevant attack on the

whistleblower.a6 One thing should be clear that a report, whether anonym.ous or from

some known person, should be investigated Foperly. The policy may state that as an

alternative, the whistleblower may opt trot to reveal his identify. This would be another

way to encourage the reporting of wrong doings and malfunctioning in an organizslisq

although not legally very sound.aT

In addition to this the whistleblowing policy should also provide procedure to deal with

malicious allegations. The wrongdoers should be dealt with an iron hand. At the same

time the imocent employees should be protected from the useless blames. It is possible

when the employer will mate it clear that he will protect not only to himself but also to

his staff from the false and malicious expression of concern by t.king strict disciplinary

action, where appropriate.aE

2.1.2 Attribution of roles & responsibilities to dilferent reportine charnels:

Managers;

The policy should also contain that any maoager or supervisor who receives the

information about the comrpt practices, under the procedue, must report the same to the

Head of the body set up for the investigation of such disclosure immediately, who will,

where appropriate, make it possible that the higher authorities like Chief Executive or

other authorities have been informed;

Policy should speak out that the management of the said organization shall also e,nsure:

6 A.tan Malachowski, ,Brzsrzass Ethics: Eitical Perspectiyes otr Business qnd Managemant, (New York:
Library of Cougress Caaloging in Publication Dat4 2001), 315.

" htp://www.peopleinaid-oqg/pooV6leVpublications/whistleblowing-policy-guide-and-terylate.pdf
(online accessed on l5-09-2009)

s iavid Lewis, Whisttebtowing a; Wor( $Iew Jersey: The Athlone Press, 2001), 60.
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1. the cooperation ofthe staffofthe organization with the investigating body and the

Police, during any investigation;

2. to take immediate actio' to remove any weakness discovered in the intemal

control procedures;

3. to deal with an iron hand with those who are found guilfy of any malfiuctioning.

4. prompt action on the issue reported;

5. maintenance and preservation of fulI documentation of all evidence received; and

6. Assisrence in aay disciplinary proceedings.ae

2.1.3 Active participation of the top management:

The entire management of the compatry, from cEo to company secretary, should make it
clear that they are determined to encourage whistleblowing, and this message must be

communicated by supervisors of all the departments in the organization at all levels.

Moreover, they must be fully trained to promptly entertain the complaints of the

employees by cieating an open door policy.so

2.1.4 Pub[cize the organization's commitment to promote whistleblowing:

The organization's commituient to curb the wrongdoiag is very important to implement

the whistleblowing procedure. The greater justice in the organization or in
whistleblowing reporting channsl5 encourage observers of wrongdoing to report it to

someone powerful within the organization, but if the observers believe that the

organizalisl or its reporting channels are gnjust, they report wrongdoing extemally.sl

The organiadsa should have a culture of honesty and openness and it should inform its
employees about the policy regularly. Moreover the organiz2fisl's managernent should

te htq,://ww*.bo,memouth-gov.uk/Lforary/Co'irhittee_MeetiagVSB/Reports/ l2_JuJy_20061

- 
Whistle%20Blowingo/o20Procedure.ptlf (online accessed on h AlZOdSl

?ilr"fti Ravisbanker, Eniourage intemal whistleblowing in an organization,

., lP,{*y1 ::":du/ethicVpublicatio,ns/subTih:<Uwhistleblowing.html (aiessed on 25-04-200"9)'' Marcia P. Miceli and two others, whistleblowing in organizatio4 (New york: Taylor & Fra:rcis gro'p,
2008),85.
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promote their commitment to promote the whistleblowing through newsletters, speeches

and memos. The employees who blow the whistle should be awarded publicly, it would

serve two purposes one is by awarding the whistleblower and the second by making the

other people know that the company management is serious to up root all types of evils

before they become epidernic.s2

2.1,5 Investigate the matter properly:

The management of the comFany should ty to investigate the allegations with due care

and thoroughly, because some time crimes re.main unchecked due the poor quality of

investigation. The investigation involves identiffing the company frauds and tracing any

problems to the ultimate suspect. The management should properly inform the higher

authorities about the allegation leveled by the whistleblowers and their findings after the

investigation so that the higher authorities may take an appropriate action.s3

2.1.6 Evaluation of the organization's internal whisfleblowing system:

In order to evaluate any company's internal lvhistleblowing system one should enquire

about the opinion of the employees about the whistleblowing culhre and its commitrnent

to its values and ethics. For instance, the organization should conduct an annual survey of

the employees asking different questions from the employees about the ethics and values

of the company like: 'Do you believe Eethical issues are tolerated here" and'Do you

know how to report an unethical issue". This kind of survey would enable the company's

management to evaluate the usefulness of its internal whistleblowitrg system.

2.2 The barriers to a successful internal whisfleblowing:

'2 Li.lrotli Ravjsbanker, Encourage internal whistleblowirrg in an organization, onliae accessed ftom
_- http://www.scrledu/ethicVpublicationVsubmittecl/whistleblowiag.hml on 2 54+20C9
" K. H. Spencer Pickett & JeDrifer Picket! Firancial Crime Investigation and Contol, (Ncw York Jobn

Wiley & Sons Inc. 2002), 82.
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The barriers to a zuccessful intemal whistleblowing system have been discussed below;

2.2,1 The lack of Trust on internal system:

The lack of interest on the intemal system of whistleblowing is one of the main reasons

which curbs to the whistleblower from making a disclosure. This lack of interest on the

intemal system takes birth from the non serious behavior of the management or the

employer, to curtail the comrption. Moreover, whetr the employee feels that another

comrption case had been reported to the management, earlier, which remained uncurbed.

1!sss things make sure to the employee that the intemal system of whistleblowing will
not be helpfirl to investigate or curtail the comrption.

2.2.2 Misguided uniotr solidarity:

As we have discussed earlier that the worken have the first hand information about any

malpractice which may affect the interests of the public. They can act as the alarrn system

and make visible the frauds aad malpractices which they observe during the course of
their work. unfortunately the workers who have information do not report to their

superior because they are ataid to put their jobs at risk. The bade unions may play their

positive role by creating a culture of openness in the work place, in making disclosure to

the company's administration and e,nsuring that the policies of the company are fair and

in the best interest of the employees and the employer. h this way they may also have the

confidence of the employees. They can also help to change the culture by realizing the

members that speaking up the concems is important. unions can provide moral support to

those who have blown the whistle and played their role as watchdog.5a

It has been observed that the people who blow the whistle have a high level of integrity

and are established in their career and domestic lives. In maoy cases the efforts of the

whistleblowers have led to enormous suffering. Not only whistleblowers have bean

s David Leo,is, llhistleblowing ar Worf, (New Jersey The Athlone press, 2OOl), I 16.
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victimized at work but in many cases they have lost their jobs, social standing and

income with consequential knock on efforts to their personal and family lives. Trade

unions have a responsibility to seek ways to prevent such sufering and to ensure

standards of conduct and the delivery of high quality of services. Negotiating an agreed

policy and procedure on whistleblowing will help to protect employees from such

vicrimization.55

Some time the members of the trade rrnisl think that the whistleblower is deing an act

which will be shameful for the issuer, therefore, they neglect the action initiated by the

whistleblower. This policy should be shanged 4ad ffis unisns should guide the other

workers about the benefits and procedure of the whistleblowing so that the unlawful

action of the other employees may be contolled or mended.

2.2.3 Non-serious attitude of the management:

Manhall Clinard, 'tn "Corporate Ethics and Crime: The Role of Middle Managemmt"

says that the response of the organization towards the whistleblowers, who blow the

whistle for the first time, was to retaliate him. Such tlpe of practice created different

problems for the organizations and the employees, as well. Ia a situation where the

employee haq x fsar of retaliation, he would either decide to rernain silent or would ask

for the resolution of the problem through the mediums available to him outside the

org:niza1isa, rather than to seek assistance Aom the inside formal channels. These like

choices may lead to a large number of undesirable consequences.s6

In order to establish an effective mechanism to resolve such like problems, it is very

important to have the information of the organization's experiences, utrderstatrding, and

attitude of the management about the whistleblowing. The purpose to get such like

5t Ibi4 p. l tz & I t8.
'u Joho P. Keeoz4 Whlstteblowing and the Pro/essiorul, Ph-D, Executive Director, Leadcrship Progrars,

ACCEL Medaille Collcge,2 Hillsboro Drive, Orchard Pa*, NY. Publication Information: Keenar, I. P.

and Krueger, C. A. (1992), 3.
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information about the management is that these people are very helpful to set the ethical

environment of the org'nization.57

2.2,4 Fear of retaliation:

There are differe,nt 6,pes of laws in different countries relating to the protection for the

whistleblower. These laws vary from each other depending on the type of industry,

disclosure and the reporting channels to whom the whisfleblowers make disclosuresE. one

colnmon thing in these laws is that they have been promulgated for the protection of the

whisfleblower, however, sometime these laws fail to protect the whistleblowers because

of the mishmash gap filled approach.5e

It is generally observed that the society as a whole get benefits of the whistleblowing

such as shareholders benefit from increased transparency in the corporate matters of the

companies, better health and working environment, and employee as a group benefit from

the judicious working conditions. On the other hand the whistleblowers that are the main

source of all these benefits have to face different problems such as retaliation, physical

violence and the termination of job.e The whistleblowers should be provided extra

contractual protection to make them feel that the society is also carefi.rl about ttrem.61 In

addition to provide the encouraFng aturosphere to the employees, the law should suggest

a deterrent punishment for those who retatate to the whistleblowers.62

57 Ibid- p. 4t Richard Moberly Protecting Whistleblowers by Contract, Assistrat Professor of kw & Cline Williams
Research Cbair, University of Nebraska College of kw; J.D, Dagna cum laude 1998, Haward I:w
School. Publiched in University ofColorado Law Review 2008, Volume 79, Issue 4, p. 3.

5e Ibid
fl Alexaader Dyck et al, Who Blows the Whistle on &rporate Fraud? (|,{BER Working papcr No. 3, 2007,

_. available at http://www.nber.org/ papcrVwl 2882
"' ETrlIcs REsouRcE oENTER, NAuoNAL BLISINESS Errllcs suRtlEy I (zoo't), availabte at

tp://www.ethics.orglresearch/nbes.asp. Eryloyees who report these observations of misconduct s€rve
an irrPorh[t moDj-toring firnction- A rec€nt r€port folEd that tips uocovered more corporate fi'aud than
any ottrer source (such as governmcnt or interEal iavestigations), aad that eryloyees provided almost
two-thirds of those tios.

oz Ibid 58, p. 7.
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2.3 Whistleblowing procedure regarding external disclosure to an authorized body:

The external whistleblowing is an altemative of the intemal whistleblowing. When the

whistleblower has exhausted the intemal reporting qhannsls and thinks that nothing has

been done by the intemal reporting qhannsls, he can go to the outside regulators for the

external whistleblowing. The extemal reporting can include a variety of persons such as

the Ombudsman, a regulatory body such as the Securities & Exchange Commisslsq s1..

some countries like South Africa and the United Kingdom also allow the whistleblowers

to make disclosure to the union representatives or the legal advison. ln most of the

countries the law authorizes to the whistleblowers to make disclosure only to the limited

authorized bodies that have been entrusted these powers. I.u some couaties there are

some cental agencies to whom the extemal disclosure is to be made, Canada is a glaring

example having this type of agency where the OfEce of the Public Sector Integrity

Commissioner is the agency to whom the external disclosure can be made.63

The writers on the whistleblowing observe that the extemal disclosure should be

permitted subject to some reasonable restrictions. The whistleblowers can make extemal

disclosure;

If they have apprehension that they would be victimized if they make a disclosure

to the ernployer;

If there is no prescribed r€gulator and the whistleblower believes that either the

evidence would be destroyed or the harm may be caused to the people

immediately if he does not make a disclosure;

r If they have already disclosed the matter to their regulator or the employer and no

action has taken place to control the irregularity; or

6 Marie Chcne,U4 E:9ert A-oswer, Good Practice in Whisttebtowing l*gislation (WpL), U4 helpdeslq
TraDsparency tntcrnational, Iuly 2009, p. 5.
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. If they reasonably believe that the matter is exceptionally serious ard contacting

with the intemal reporting channels is nothing but wastage of time.

The employees must be protected if they blow the whistle to another body, not for their

personal gain but they have betieve that the concern is true and it is reasonable to make

its disclosure.s

2.3.1 Erternal disclosure to the public:

The final and most important resort of reporting is the media" because most of the

legislations consider the media as the last reporting channel. Ia most of the cases the

disclosure to the media is legally protected where the matter is so significant and involves

some danger to the public health and safety and where the whistleblower has made

intemal disclosure but it was of no avail. Many of the critics feel this approach as too

restrictive because of the role that media can play in public accountability and promoting

transparency. It is considered by some authors that the whistleblowing protection

legislation (WPL) does not cover the media reporting this can be said to be and indicator

that'rilfPl- aims 6e1g at dissent for a wrongful act rather than acting against

wrongdoers".65

It is also said that the disclosure to the media and the me.mbers of parliament should also

be encouraged aad protected as a democratic corDer stone. A negative aspect of reporting

to the media may be that the whistleblower would directly contact with the extemal

reporting sfuannsl5 bypassing the intemal mediums of reporting. It would show a serse of

distrust over the internal reporting channels which are also desiped for amicable inside

resolution of the problerns. The general tend should be to promote the internal

whistleblowing because it will save the honor of the organization and let the employees

People In Aid Pohcy Guide & Terylate, Wbisdcblowing, Rcvised 2008 Page 5'

http://www.pcopteipaidore/pooyfilevpublicationywhistlcblowins-Policv-suide-and-te@late.Pdf
(acccssed on 25{9-2009).
Marie Chene, U4 Expert Answer, Good Practice in Whbtleblowing kgislation $'l?L), U4 helpdesk'

Transparency International, July 2009, p. 5 & 6.
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know that theL management will not spare any malpractice. Most of the laws in the world

such as the Public Interest Disclosure Act @IDA), in United Kingdom, also encourage

the intemal whistleblowing.

As we have discussed that PIDA encourages the intemal whistleblowing and make it easy

for the whistleblowers to get the legal protection. This intemal disclosure so made will

also helpful in the subsequent stage and will protect the whistleblower while making an

external disclosure. [r some cases it becomes impossible for the employee to make

disclosure to the employer especially when the disclosure relates to the employer and

there is no other reporting channel available to the whistleblower. In such like situation

the whistleblower must be provided with an outside and reliable reporting chennel. In

such like situations the public disclosure, through media or any other source, should be

readily protected where there is no inside effective reporting channel and the other

reporting channels have been exhausted.66

2.4 Objectives of the whistleblowing procedure:

The whistleblowing procedure is enforced to have the required objectives these

objectives may be as follows;

(a) To persuade the employees and other workers to make an immediate disclosure

about the legitimate and genrtine matter;

(b) To set visibly a criteria which may authorize to the whistleblowers to make

disclosure to the external bodies without being subjected 1s yisrimizstisn s1 any

other b?e of retaliation including dismissal from the job;

6 Ibid
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(c) To give a chance to intemal managem€nt to investigate the matter properly and

take appropriate action to ensule that it was tried to resolve the matter

indigenously;

(d) To deal with the malpractices with high handedtress; and

(e) To promote the transparency and accountability within t1s organization.

These are the basic objectives which should be the part and pficel ofeach whistleblowing

policy.67

2.5 Benefits of whisfleblowing procedure to the sharehotders and employers:

Following are the major benefits of having an intemal whistle blowing procedure,

2.5.1 Valuablelnformation:

The workforce of a company is considered to be a valuable source of information which

can be utilized to point out and resolve the problems, before they cause a substantive

harm to the reputation of the company and the iaterests of its stakeholders.68. The

ultimate beneficiaries of the whistleblowing are the investors and the shareholders, whose

interests are protected through the disclosure of a wrongdoing by the whistle-blower.

when the whistleblowing systern exists in an organization, the investors feel free because

they hope that their interests will be protected by someone from inside the organization

so they should be carefree. Both the internal and extemal whistleblowing have thet own

benefits.

t'bttp://www.bournemouth.gov.u}/Library/Coyrrrnittee-M€€titrgySB/Rcportyl2_July_2006^Vhistle%20B1

owing%20Procedure.pdf
Q 

Guidence for the audit commixee, prepared by lhe institute of cbartrr accountans for England & Wales,
downloaded from www.icaew.co.ulc/tecbnicalDolicv
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2.5.2 Avoidance of negative publicity:

The intemal whistleblowing system of a company provides an opportunity to the

company to mend the problem htsmally and without having the negative publicity which

the external whistleblowing may cause to the reputation of the company. A well

structured intemal whistleblowing sptem not only make the intemal reporting channels

more reliable but also have the confidence of the employees and they continue their jobs

even after making disclosure of their concems.6e

2.5.3 Prompt diagnosis of wrongdoing atrd its correction:

The intemal whistleblowing may also facilitate the prompt diagrose of the problem and

its speedy and effective solution and without disrupting the employees and employer

relationship. It will also be helpful to reduce the misunderstandings between the

employers and the employees and will also reduce the chance that the employee and the

reputation ofthe company would not suffer harm unfairly.To

2.5.4 Identffication ofthose who are involved in corrupt practices:

whistleblowing increases the chances of identification of those who are involved in

comrpt practices. In a company the internal whistleblowing make possible for the

management to exercise effective control over the affairs ofthe company and tackling the

emerging risks.

2.5.5 An early warning system:

6 www. gov. mb.ca./healtb/documentVcardiac/07prc6.pdf
'" scemda Kluwer, Retaliation and whistleblowers: proceedings of the New york uuivenity 60th Amual

conference oa I:bor Proceedings university Annual coofcrence oa l:bor Law Intemationa! 200g.
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The whistleblowing can be said to be al early alarm system of a company. it enables the

management of the company to know about some problern inside the company at its

infancy stage and resolve it.

2.5.6 Alti-corruPtion tool:

Whistleblowing is an excellent anti-conuption tool because through whistleblowing the

management of the company may have access to that infomration which other may

rernein secret from the company.

2.5.7 Other benelits:

It provides information to the regulators and the general public and enable them to

anticipate the risk and tackle with it;

It is the reorgani2xiisa of the rights, ensbrined in almost dl the constitutions of

the worl4 that are freedom of expression, freedom of opinion, freedom of thought

and information in the world of work. It boost uP the liberty and motivate the

workers;

It can be closely lirked with the right to have access to the documents, to have all

democratic rights;

It makes the decision making easy and possible because the decisions are made on

the basis of some information and the effectivs mgdirrm to have 6rst hand

information is whistleblowing.Tr

'I http://ec.curopa.er:,lerylolmen5ociaUlabour-la a$werVdocumentV5-25-er'pdf
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Chapter No. 3

Whistleblowing and American laws

3.1 Statutory Development of Whistleblowing in American Laws.

Brief Eistorv

The concept of whistleblowing laws existed in the American laws cenhrdes ago, but it
has been reformed considerably in the last fifty years. Before 1960s the corporations

expected loyalty from the employees at any cost, and the ernployees could be fired by the

corporations at any "'ns. Only the govemment employees, making disclosure of some

irregularity were protected because of their constitutional right to citizen agency policies,

which was always upheld by the courts. so far as the private industry is concerned, only

a few had a mechanism for the disclosure of information, for instance the IBM claims to

have an effective open door policy from its earliest days72 that allowed its employees to

make disclosure of any information which they believe unethical or illegal. The IBM
panagement is of the view that its open door policy is still an effective corrmunication

channel.T3 Due to the whistleblowing laws comrption has been controlled considerably

but some time the problems remained concealed due to the lack of protection to the

whistleblowers.Ta

Recent Lesislative Eistorv

In 1970s during the civil rights movement, u. s legislature made laws, to protect the

employees working in the private sector, which contained some provisions for hiring and

fuing. Congress passed Crvil Service Reforms Act, 1978, which protected to the civil
servants but in 1989 the whistleblowing protection was extended to the employees of the

12 
OPen Doo, is essentially to deal with the eryloyee grievauces. When workers get satisfaction fiom their
imediate rraDagcr, a Eachitrist thiDl6 that he is not beitrg trcated fairly, he can rake the problem up thc

_ organizational ladder, to the chairman of the coryany if necessary.
R A. Alawdecu anal two others, Profasional Ethics ind Hn on l/a/zes, (New Delhi: I:xmi hrblications

(P) Ltd lst Edition 2@8\.222.
" David F. Hen aad t*o oft"rr, Motion practite, (Jnited statcs of America: Aspen publishers 46 Edition

20u), 1G35
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private indusfy through False Claims Act. This Act authorized the ernployees of the

private industries to institute a suit from the State, and if he succeeds in the suit, he will

be awarded 15 percent of the amount recovered from the wrongdoers, as a reward. Under

these laws different enforcement agencies were also established such as "Equal

Employment Opportunity Commission" and "the Occupational Safety and Health

Administration". These bodies were authorized to receive complaints about the reprisal

and take appropriate action.Ts

In 1980s the American states began to provide protection to the employees of private

enterprises against the "at will employment" doctrine. On the basis of this doctrine the

management of the private enterprises could fire to the nonunionized employees due to

any reason whatsoever including whistleblowing. The courts observed this doctrine

agaimt the public policy and started to provide protection to the whistleblowers.T6

Presently the most imFortant American laws which provide protection to the

whistleblowers ue "Sarbanes-Oxley, 2002", "Corporate Reform Act of 2002". Tlrtese

laws provide protection to the ernployees working in the private sector organizlfieas snd

whistleblowers Protection Act 1989, as amended luptrl 2007, which protects to the federal

ernployees from reprisal. 77

3.2 Constitutional Protectiotr first amendment:

3.2.1 First Constitutional Amendmetl 15-12-1791 :

The right of expression, which consequently adopted the shape ofpresent whistleblowing

laws, was granted to the Americars ft;elefr the first Constitutional amendment in 1791.78

It protects some of the most basic human rights of the American people, such as the

tt Ibid.

" Ibid.
7 Lilaathi Ravicbanker, Encouraging Internat Vhistleblowing in an Organization, (onliE€ ac$ssed on 27-
_ M-2009), ftom http://www.scuedry'ethicdpublicationVzubmittecVwhistleblowing.htul
'" "Antendmenl I, Frcedom of Religioa, Press, Erytrusion- Congess shall make no law respecting al

establishment ofreligion, or probibiting the free cxcrcise thcreof, or abridcing the fteedom ofspeech, or
of the press, or the right of the peoples peaceably to assemble, and to p€tition the goverament for a
redress of grievance".
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freedom ofreligion, press and expression.Te First amendment in us constitution provides

perhaps the first liberal legislation which confers on the citizens the right ofaee speech.Eo

It declared the right of freedom of speech for the Americans. The principle driving this

amendment is to provide liberty to the people to choose what the people want to do, and

say what the people want to say.Er hr 1968 the American Supreme court held.!the First

AmeDdnent protects the govemment employees who engage in speech on matters of
public concem".t2

This amendment in the US constitution protects to a public ernployee from the adverse

action from the employer, when the ernployee makqs a protected disclosure of
information. Protected expression is

"An expression on a matter of public concern plus a favorable application of the

balancing test,83 public concerrL traditionally, means any matter which relates to political,

social, or other mafter of interest to the cornmunity''.ta

The first amendment protects the employees who blow the whistle, either publically or
privately to their superiors.s' whetho any specific speech or disclosure of wrongdoing is

protected disclosure vary from case to case analysis.

3.2.2 Leading American Supreme Court Cases:

The us Supreme court developed several fi'st amendment tests which include "the

public concem test", 'the balancing test", and..the causation test',. However, the Court

D htp://www.usconstitutioD-net/coDshotes.html#Aml (acccssed on l4-12-2OOg).* htp//www.scienceforthepeople.com/index.p@?namrNews&file*-article&sid=76 accessed on 22-ll-
2009.

t' htp://www.thepetitionsite.c.D/l/sepantion-of-corporate-and-state, accessed on 14-12-2009.
"' Pickering v. Board of E&tcation.,39l lJ.S. 563, 568 (1968)
E! Ibid, exple;i"g the tcst requircs a balancing betwecn the interests of the public employer in aee speech

ard lhe futErest ofthe government iE eDsuring efrciency).
u Connirk v. Myen, 461 U.S. 138, 146 (1983).

" Giuhon u. Western Line Cotlsolidated School Districr, 439 U. S. 4lO, (1979).
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has recently developed the official duty test.86 An employee of the government

departnent, who made a disclosure of information, for protection from retaliation under

the first amendment, needs to establish that;

o His disclosure is qualified to be protected being protected speech; and

o This protected speech is the substantial and motivating cause for his discharge

from his job.E7

In some other cases the Supreme court observed that a public employee speech to be

protected under the first amendment, it should pass a two prong test.

'Fintly, a Court should determine whether the speech can fairly be

characterized as constituting speech on a matter of public concern and not

just a matter of personal interest,ts and secondly the Court must balance

the interest of the employee as a citizen, in commenting upon matters of
public concern and the interest of the state, as an ernployer, in promoting

the elficiency ofpublic service it performs tbrough its employees".se

To seek the first Amendment protectioq the disclosure of the errployee must meet the

test of Mr. Healthy case.m under Mr. Healthy case an employee has the initial burden to

demonstrate that the protected speech or the conduct was the main reason behind the

adverse employm.ent action. once it is proved by the employee, the burden shifts on the

employer and he has to prove through evidence that he would have taken the same action

s 
J Michael Mccuirn ess, whisttebtowing and free speech: Garcefti's Early progeny and shrinking
Constitutional Rights of Public erployees,
htp//www.touolaw.edMawrevie pdfV_3_Whistlcblowitrg_WVW.pdf (Accessed on I l -03_2009) p.
530 & s31

t7 Ibi4 D. 532.
u Cornick u. Myer146l U. S, l3E, 147, (1983),
"'. Pickering supra,395 U. S. 563 (1968).
n Ut. neo hy'Ctty Scnoot Dbtrici Board of Education v. Doyte 429 rJ.S.274,Zg7 (1977).
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even itr the absence of the employee's protected disclosure. Mt. Healthy test applied to

test the legality of the ernployer's action under other wrongfirl discharge statutes.el

It was observed that the whistleblowing issue arises in the context of ernployer aad

employee relationship, the govemment has broader powers to this speech. The Court

summarized it in US vs. National Treasury employee Union:

The Congress may impose restictions on the job related speech of public

employees that would be plainly unconstitutional if applied to the public at large.

When a Court is required to determine the validity of such a restaint, it must

arrive at a balance between the interests of the employee, as a citizen, in

commentitrg upon the matters ofpublic concenc and the interest of the state as an

employer. e2

The Court also developed some other tests which places the burden on the employee. ln

the first instance the employee has to prove that;

The disclosure made by him i5 ppotected constitutienally, and

This protected disclosure is the basic factor in the decision of the employer.

3.3 National Labor Relations Acf 1935.

National Labor Relations Act1935 (M-RA) a federal legislation aimed to protect the

rights of the workers of the private organizlgieas. It allows the workers to form thei
labor unions and engage in collective bargaining and they may also take part in strikes.

The employees have right to freely express their views about the policy of their

ernployers cotrceming their rights. The employees in the private sector, who believe that

they have been discriminated or removed from the jobs illegally, may file complaints

with the 'National Iabor Relations Board" (NLRB), within a period of six months of the

e' 
NLR-B us. National Transportation Corp,462,lJS, 393 (1983).

v2 IJS vs. National Treasury employee I)nion, Q at 465466

a

a
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alleged unlawful termination or discriminatory activity. The Act says that it is not fair for

an employer to terminate or discriminate an ernployee who filed a complaint or testified

this Act.e3

This right of the employees is subject to certain limitations such as the D. C Circuit Court

mled out in the following words;

"We recognize and protect the confdentiality of any information concerting the

Company, its business plats, its partnew [i.e. employeesJ, new business ffirts,
c stomers, accounting and frnancial matters'Pa

3.4 False Claims Act 1863.

The special legislation on whistleblowing in the United States started after the enachent

of False Claims Act. This law was promulgated in order to curtail the fraud, which was

committed by the suppliers while making zupplies of the war material to the Union

govemment during the civil war.es This law is also known with the names such as

Liacoln Law or the qui tam statute. This Act authorizes paym.ents to the whistleblowers

of a certain percentage out of the recoveries or darnages won in the fraud cases that the

whistleblowers expose tkough their evidence. The Act authorizes the whistleblowers to

bring action against those who submits false claim to the govemment. This Act also

restricts the wrongful dismissal of the whistleblowers.

E htps://www.aoapolschwarc.com/practiceVwhistteblowr/article-41-nba.asp* btp://**,o,.thefreel'brary.codt:ws+and+rcgulatioDs+undergolchanges+at+federal,+statcflevels.-
a017274'1096n Gettug rte world. out about fraud: A tfueatical analysis of whistlcblowing and insider tradiDg, by
Jouthan Macey, on line accessed from h@://www.michigaalawreview.org/assetJpdfVl05/8/macey.pdf
on 03-l l-2009, p 1904.
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This Act covers the cases of product substitution, mischarging / accounting fiaude6, and

inaccurate estimates.eT The courts in the united States have declared that these acts

emoutrt to an offence under the False Claims Act. "Product substitution" mean an act of

the contractors to submit a product that does not conform to the product confact.. Such

substitution can occur by mismarking the products, deviating from the specification, and

other tlpes of the conduct that may indicate an intention to deceive the government in the

performance of a contract. Such conduct may subject to the contactor criminal or civil

sanction pursuant to the False Claims Act.

h -United States v. National Wolesalers ",et the contractor indicated the govemment

that it would supply brand name regulators, but instead manufactured the regulators itself

and attached the false brand name labels before delivery. The Court found the conEactor

liable for a false claim even though the regulators were in fact equal. In another case

titled United States v. Aerodex, Inc,ee the Court found a false claim when the conhactor

knowingly substituted the aircraft bearings that differed fiom the contract specification,

even though there was no proof that they were of the inferior quality.

Due to the proper enforcement of this Act so many seftlements took place due to which

the government got benefit of billions of dollars. The first very large settlement took

place in 1992, with the National Health Laboratories, and it was of $l l1 million. Other

huge settlements took place with the SmithKline Beecham clinical Laboratories of lab

services $325 million" 'tslue Cross and Blue Shield of Illinois" of $140 milliorl for

improper processing of Medicare claims, National Medical Care of $375 million, for

* Mischarging is the ratse dcscription and the iqroper charging of cost to a goYemment conEacl The

contactual remedy for mischargiag is the disallowancc of the cosb, including all the costs incurred

becausc ofthe mischaqing. See al, Joban Cibnic, IR and two others,ldrrrzrstation ofcovernmenl
Cozrracrs, (Washington DC: Wolters Kluwer, Iaw & Busiaess, 4E E4 2000, 143.

e' Joha, Cibnic, IR, and two others, ,{dzr inistrotion of Government Co^tracts, (Washington DC: Wolters

Kluwer, l:w & Busiscss, 46 E4 2000, 142.
n United States vs. National Wholesalers,3 53 US,930 (1957).t Urired States u. Aerodq, Inc,469 F.2d loo3, (56 CE 972).
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sllling useless tests, and Beverly Enterprises, of $ 170, for inflating the costs of treating

Medicare patients.lm

Maay health care specialists and researchers observe that the False claim5 [61 plevsd

very helpfirl to control the health related frauds. The New York Times reported in 1999

that Medicare spending dropped first time in the history, the paper also observed that it

was due to the proper implementation of the False claims Act.ror It has been observed

that a zubstantial portion of the govemment recoveries was given to the whistleblowers,

under the provisions of this Act which allowed the private individuals to bring action on

behalf of the U S govemment ar,.l have a share in the money recovered by the

govemment from 10o/o lo llYo.

3.5 Occupational Safety and Health Act, 1970. (OSHA)

The occupational Safety and Health Act (osHA) protected the employees from

retaliation for exposing occupational hazards and reporting these hazards to the

government, the press or the other authorities.lo2 la 1970, while enacting the

whistleblower protection in OSHA. Congress recoenized to the emPloyees to be a

valuable and knowledgeable source cf information regarding the safety of the workplace

and health related issues because the uS congess was fully acquaint with the

proceedings of the federal and state departnents responsible to control the occupational

and safety regulations.lo3 OSHA resficts an employer from discriminating an employee

who reports any fatality, iljury or illness related to work, under Section ll(c). osHA

also protects an employee who brings an action under this Act or otherwise exercises his

rights given by the OSHA.ro4

r- htg://www.accessmylrtnry.com/comsZsgmmary_028 6-27322430-ftrl (accessed ou 2Gl I -2009)
rorlbid
t02 

Stephen M. Kohn, bacepts and Procedures i4 whistleblorvrzg laws, (Westport Gree[wood

Pnblishing Group, 2001), 225.

'ot R"ich u. lroy Shie Co,32F.3d 361, 367 (86 cir. 194).
t* " witti".-'-Henry ' iost, wirrtl"iton", Pritectio, Program, 22od January 2008'

htp://www.osba.gov/dep/oialwhisdtleblower (acccsscd on 25'0G2009)
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This Act is being implemented by The Deparment of labor @OL). This Act gives a

right to an employee to request to the DOL occupationd safety and health Administration

inspection when he feels that the health condition is not in accordance with the OSHA

standard that may cause harm to the employees or the public. It is also a responsibility of

the DOL to inform the complainant about his action taken and fiadings of its

investigation, if so requested by the employee. The DOL may also hold an informal

review of a decision not to inspect.ros A complaint under the OSIIA should be in writing

and clearly explain the grounds to be investigated. The employee can also request to the

DOL or to the OSTIA to keep his name confidential.ltr

The Act provides that when an employee feels that he has been discriminated in violation

of this Act, he may file a complaint with the DOL Occupational Safety and Health

Administration. An employee can 6le a complaint within a period of thirty days of the

alleged discriminatory action. On the other hand if the DOL observe that the employee

has been terminated in violation of this Act, the DOL may file a suit in the Federal

Distict Court, against the employer.r0T

ln "Burnham v. Karl & Gelb", tJLe issue before the Supreme Court was whether an

employee can bring an action in the court for his termination in violation of this Act?.

The court held that 29 U.S.C. $660(c) has provided a remedy to the employee, againsl hig

wrongful termination ald that is to file a complaint with the DOL, and if the DOL is of

the view that the employee has been discharged in violation of this Ac! the departrnent

can Ele a suit against the ernployer, in the Federal District Court. It was held in this case

that the employee sennef fi[s a suit directly in the Court because he has the only forum of

DOL by filling a complaint therein.

Stephen M. Koh\ Concepg and kocedures in Whistleblowing Zales, (Westport: Grecnwood
Publishing Group, 2W),226 &227.
Sec Xerci srpr4 368.
htlx://www.anapolschwarg.com/pncticcVwhisdcblower/article 42-osba.asp (online accessed on 25-
062009)

l05
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OHSA is a multi-purpose piece of legislation that not only protects the employees from

the reraliation but it also protects the working environment of the workers. Some legal

expert criticizes it for its weak statutory protection. For example, although the law

protects to those employees who blow the whistle on unsafe working conditions,

enforcement of employee's right under that Act is vested exclusively in the DOL. The

employee has no right to file a suit, directly, in the Federal District Court under the

osHA.r08

3.6 Federal Coal lVlines health and Safety Act 1969.

This Act is also known as the "Coal Act". The purpose of its implementation is to make

stricter the safety standards aad improvement of the working environment for the coal

miners. This Act requires two annual inspection in the surface mines and four annual

inspections in the underground mines, to analyze the working conditions for the

anployees, therein. Under this Act there can be inflicted criminal as well as monetary

penalties on the persons who violate this Act. This Act provides a special procedure to

improve health and safety standards for the miners and directs to their employers to pay

monetary compensation who become totally or partially disable while working in the

minss. ft also directs to the employers to provide treatment to the miners who become

sick due to inialation of the coal dust. Subsequently this law w.rs am€rded tn 1977

through Federal Mine Safety and Health Act of 1977.r@

The Federal Mines Health and Safety Act provides that no miner, (representative of a

miner or prospective miner) shall be discriminated or expelled from his job if he files a

complaint or provided any evidence under this Act. It includes notifying the operator of

rd Stephen M. Koha Conceps and Procedures in Whbttebtowing Ialrs, (Wesport: Greenwood
Publishing Group, 200 1), 226.

'" Ida Kubiszewski (Lcad Author); Cu0cr J. Clevela-Bd (topic Editor). 2008. "Federal Coal Mine Health
and Safety Act of 1969, United SEtes.' to Encyclopedia of Eartb- Eds. Cuder J. clevelaDd
(Weshingtoa D.C.: Environmental Idormation Coalition, Natioral Council for Science and thc
Enviro!-Ecnt). [First published in the Encyclopcdia of Earth 30{8-2006; L:st revised 0tl-09- 2008;
btq)://wl,w.eocartb.org/article/Federal_Coal_Mine_Health_and_Safety_Act_of_1969,_Udted_States
(onliac accesscd on April 18, 2010)
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mine or his agent about the ,nsaEe and uhealthy working condition at the work place. It
also protects miners who have been transferred pursuant to the act. Under this Act the

miner can file his complaint within a period of 60 days, from the alleged discharge or

discrimination DOL. I ro

3,7 Surface Transportation Assistance Ac! 1982. (STAA)

This Act is called "transportation 6srting and policy act". It had been implemented in
1983. STAA encourages the employees to report the non compliance of the safety

regulations by the commercial vehicles. J[s imFlementation of this Act in uSA shows

that the Congress hac repopized that the employee working with the taJrsportation

companies have the fust information about any violation of laws, and somerimes when

they report these violations to the law eDforcement agencies, they are tbreatened and they

are also discharged. Protection was required to the employees working in the transport

comperies who reported the violation of laws by these companies.I I I

The STAA provides protection to all the employees of the tansport gomFaliss including

mechanics, drivers, and freight handlers who repoft any violation, committed by these

companies, to the concemed enforcement agencies.l 12 This Act restricts an employer

from terminating, or discriminating his employee, in any other way who;

Refutes to work on a vehicle which does not meet the federal, state and local

health and safety related regulations;

Points out any vehicle violating safety requireme,nt;

Says that he had been exposed to sienificant hazards; or

lr0 htps://www.arapolschwaru.com/practices/whistlcblower/article 29-federal-mine-hcalth-asp (online
accessed on 25-l l-2009)

rrr-htqr://www-absoluteastonomy.com/topicysurface-Transportation-AssisEnce-Act(onlineaccessedon

30-01-2010)
trz Sectiou 405 ofrhe Surface Trdnsportation Assishlce Act, 1982.

o

a
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. Provides evidence, Testi6es or in any other way participates in the proceedings

relating to the safety; I l3

3.E False Claims Act 19E6. [Revised].

This Act was promulgated to amend the False Claims Act 1863. The basic purpose to

amend this law was to make the recoveries easier for the whistleblowers and to encourage

them by increasing the amount of reward under this Act, for pointing out any fraud of the

govemment contractors. False Claims Act authorizes a whistleblower to file a suit on

behalf of the govemment and subsequently the Justice DeparfiIent can also join him in

the zuit. If the department joins him in the suit, the whistleblower will gel25Yo in case of

success otherwise he v/ill gel 30%. The US Justice Departnent has observed that after

inroducing amendments in the False Claims Act, the number of cases filed has increased

twenty fold. I ra

A-fter amendment, False Claims Act covers to every industry dseling with the federal

government. It has also increased the benefits for the whistleblowers by his reinstatemant

on the job with seniority and double back pa5 interest on pay, fee of the attorney and the

compensation for any type of discriminatory treatment with the whistleblower' In

addition to the above me,ntioned benefits the legislature has also placed a bar on reprisal

againstthe whisfleblowErs for exposing the govemment com.rption.l15 On the other hand

the amendment has also increased civil and sriminal penalties for those who submit false

claims and at the same time relaxed the burden of proof on the govemment.ll6

tt} Whistleblower Protection under the Sudace Transpork tiot Assistance Act.lthasbecD firDaled ftom the

US Federal Funds for the Occupational Safety and Health Administratioo, US Deparment ofl:bor,
uadcr grant number 46A7-Hf5 I . httr://wiscosh.orglpd6leyPwvERSheetVsurfacctansport.pdf onlinc
acccssed on l8-12-20o9.p.1.

rr' Mar ' P. Miceli & Jarct P. Ncer, Blowing the Whistle: The Organizational & Legal Implications for
Companies & Employeas, (New York Lcxington Baks, 1992),247.

rrt Maccy, Jonthaa Getting rte world out about frazd: A theatical analysis of whistleblowing and insider
6arling, htqr://www.michiganlawreview.orglassetJpdfs/l05l8lmzcny.pdf (accessed on 03-l l-2009), p
1904 & 1905.

rf6 Deads J and t*o otbets, Corporate &unsellor's Deslcboot, (Unitcd Statcs: AsPcn Pubtishers, 56 E4
2004), 17.5. htq.f books.google.com/books?id=F_c/QBO4dsXsC&lpg=RA3-
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This amendment also increased the percentage of reward to the whistleblower and the

total amount which the govemment had to receive. The amended False Claims Act also

imposes a compulsory fine, recoverable from those who submitted the false claims, from

$5000 to $10,000.117 Whistleblower is required to file a complaint under his seal and also

serve it upon the government so that if she is wiliing, she may join to the whistleblower.

From the service upon the governmen! within sixty days, the govemmEnt has to decide

that whether she will become a major party to the complaint or not. If the govemmetrt

takes the primary responsibility of the case, even then the whistleblower remains a party

to the case, however, the govemment is not bound by the acts of the whistleblower. In

case the govemment does not become a party to the case, the whistleblower retains a

right to continue the action, but without prior approval of the Attomey General, the

whistleblower cannot dismiss his claim.I18

Through amendment in the False Claims Act the percentage of reward for the

whistleblower has been fucreased and at the same time the incentives for the government

to intErvene have also been increased. ln short we can say that through this amendment

the whistleblowing has been made charming even for those who otherwise may not be

willing to come forward.l le

3.9 Sarbanes Odey Act 2002 (SOX):

The promulgation of Sarbanes Oxley Act of2002 (SOX) shows that the US Congress has

recogpized the importance of whistleblowing legislation, especially for the identification

and control of a wrongdoing, in the 6eld of corporate laws. The mein reason for the

PT798&dq=evised%20false%20clais%20acf/o20l986Eqg=RA3-PT798l*v--ouepagc&q&f=false
(oDlirc ac.cessed 25-0+20 I 0)

rr7 Beu Depoorter and Jef De Mot, George Mason University School of [aw: working papcr series, drstle
Blowing, The working papsr is hoste.d by Tbe Berkeley Electonic Press.

hup://law.bcpress.cordcgi/viewcoutculcgi?articlc=1012&coutext--gmulwPs (accessed on 21-l l-2009)
P. 6.

"l Ibid.

"' Eleta S. CallahaD & Terry M. Dworkin, Do Good and Get Rich: Financial Incentives for
Whistleblowing and the Fake Claims Acr, 37 VILL. L. REV .273,285 (1992).
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promulgation of this Act is the collapse of some corporate giants, in America, such as

Enron and WorldCom.l2o

Initially it was subjected to conhoversy and had been challenged for a number of reasons

such as it is unconstitutional, it is very costly, especially for the small corporations, and

the foreip companies. It was also said about SOX that it will reduce the foreip listings

on the American stock exchanges.l2l So-" other commentators and leg:islatom proposed

emendments to SOX. The people heard different rumors about the implementation of this

law and it was a question that whether this law will be able to encourage the observers of

the wrongdoing to report it?r22

The Chief Executive OIficer (CEO) and the Chief Financial Officer (EFO) of the Public

Company were bound under SOX to veriS the financial statements of their companies,

before submission to the Securities & Exchange Commission (SEC). They were

responsible to certifu that all the company has prepared its financial statements in

accordance with the "Generally Accepted Accounting Principles (GAAP)". They believe

that the reports, which they are certiffing, are true and corect and do not contain aay

incorrect and wrong information. Moreover, certain limitation has been placed on the

intemal transactions, such as loaning to the directors ofthe company.l23

3.9.1 Whistleblowing

SOX contain tbree sections dealing with the whistleblowing, which protects the

whistleblowers. These sections provide a variety of re,medies to the whistleblowers. Here

we discuss in distinctive headings the remedies available under the SOX.

rm Terry Morehcad Dworbn, SOX and whistlebtowing
htg://www.michiganlawreview.orglassets/pdfs/1Os/8/dworlcin pdf (accessed on 261G2009) p.1757

f 2r Hawey Pitt, Sarb anes-Oxley is an uniealtiy qott,Fiaatcial iims (London) , hme 21,2C/ir6, available
a, htF://www.ft.comlcmsld232bdc7a.@c3-l l db-,E078-0000779e2340.bal (online accessed on 3l-01-
2009)

Itcrry Morehead Dworkin, .iOX and whistleblowing (on linc accessed on 2G|O-2C09, available at

,.. htp://www.michigadawreview.org/assctJpdfVl05/8/dworkin.pdf) p. 1759
'" Guy P. knder, Vhat is Sarbanes Orl€l? (New York McGraw-Itills, 2004), 3-6.
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3.9.1.1 Prohibition against emptoyment dis6dmingtion (Civil)

Section 806 of the SOX cast a civil liability upon the wrongdoers. It states that no issuer,

covered under the provisions of the SOX, will demote, discharge, harass, threaten,

termiDate or discriminate to a whistleblower who reports some information, relating to

any wrongdoing, within the company, to a Person responsible to initiate action.t2a This

section also contains a definition of whistleblowing as,

'lhe disclosure by organi2xfisn members (former or current) of illegal, immoral, or

illegitimate practices under the control of their employers to persons or organizations that

may be able to effect action".t2s

The whistleblower, desirous to make disclosure under the SolL must have reasonable

believe that the information is relating to the covered violation. The SoX provides a

procedure for its effective implementation relating to the whistleblowing. The SoX says

that an employee having information about any i:regularity must report to the Secretary

Labor within 90 days, from the date of the alleged irregularity. The whistleblower may

file a complaint in the Federal District Court, if the Secretary Labor does not give his

final decision within 180 days, from the date of the filling of the complaint.126

This section specifies intemal whistleblowing as the most appropriate channel, whereas

most of the Federal and the state laws only desipate to the external recipient. This thing

proves that SoX also favor common practice of intemal whistleblowing because it is the

most common tlpe of initial whistleblowing. The recipient of the information has to

conduct a prompt investigation and must t.y to correct the wlong as soon as possible, but

with causing minimum disruption to the employer and employee relationship. The

12' ,amcs R Doty, Corporatc Goveroance 2004: prcparing for the ncxt wave of Disclosure & Board

Changcs, (United States: Practicing L:w Iastinttc, 20Ol), 66.
rr Marcia p. Miceli & Janct P. Neff, Blowiry the Whistle 15 (1992). This definition is broader thatr the

definition of protcctcd disclosure iD most lsws becausc they generally don't encoryass ethics or

"immoral" violations. Thc most co@on defi.uition is a violation of a law' rule, or regulatioD-

'r Guy P. L:nder, What is Sarbanes Oxley? (New York: McGrav-Hills, 20Ol), 98.
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internal whistleblowing is also very helpful to correct the misunderstatrdings between the

employer and the employee without getting suffered from harm. 
12?

3.9.1.2 Prohibition against employee discrimination (Crimind)

The provisions of the SOX relating to the criminal liability for hown and intentional

reraliation make it distinct from the other whistleblowing legislations. The companies and

individuals who intentiordly retaliate the whistleblower, who provides information about

any irregularity to the law enforcement agencies, are punished under section 1107 of

SOX. In whistleblowing legislation the criminal penalties is not a new rhing because fuI

some countries like United States and Australia the persons, who retaliate the

whistleblower, are penalized under the criminal laws. The criminal penalty under SOX

for intentionally retaliating a whistleblower may extend to $1000, 000 or imprisonment

which may extend to ten years.128 For the execution of this penatty the Congress has set a

high bar that the whistleblower must be correct and he must prove the same through his

intention.

Section 1107, which imposes criminal penalty on the retaliator, has been very broadly

written because it covers the retaliation ageinst whistleblower that has provided

information under any of the federal law to the law enforcement body. This provision is

broader enough to cover not only the compaoies but also the individuals within an

orgariz2lioq nonprofit companies, and the non-organizafign mernbels. This section also

provides definition ofretaliation of its own which is,

"any action harmflrl to any person, including interference with the lawful employment or

livelihood of any person. In terms of whistleblowing, this section has the potential to

12? Terry Morehead Dworbq SOX and whistleblowing (on line acccssed on 2G1G2009, available at
btp://www.michiganlawreview.org/assetVpdfsr/l 05/8/dworkbpd$ p. I 760

r2t htqr://www.whistleblowers.orglindcrp$?option=om-content&task=view&id=2? (online acccssed on
l5-l l-2009.



50

become the most important of all the SOX provisions because it could develop into a

general whistleblower protection statute". l2e

3,9.1.3 Corporate Responsibility

The SOX has also created requirements of corporate responsibility for the companies.

This law has two sections which directly deal with the corporate responsibility, and these

are sections 301&307. Publicly traded corporations are required to h4v6 sudil6smmittse,

under section 301 of the SOX. These committees are required to set a procedure to

receive and entertain the complaints from the employees relating to suspicious auditing

and accounthg matters. These committees are bound to entertain all the complaints

whether anonlmous or non-anotrymous. Under the whistleblowing provisions, reporting

a matter to the intemal committees is a fully protected activity under the SOX. The

companigs are not permitted to establish a procedtue to entertain the intemal complaints

relating to the whistleblowing.r30

Under section 307 an attomey, whether in house or outside counsel, who represents a

company beflore the SEC, is a whistleblower and is required to blow the whistle if he has

some information about any iregularity in the company. An attomen who observes any

material violation of the securities laws or breach of fiduciary duty from the company, he

is duty bound to report the matter to his chief legal officer or to the chief executive

officer of the company. If the concerns of the attomey are no resolved by the above

mentioned persoos, he must report his concems to the audit committee or any other

similar committee of the company. Under the SOX all these reports are considered to be a

protected activity. 13 I

t'G,ry P. lA er, What is Sarbanes Orley? (Ncw York McGraw-Hills, 2OO4),98 &99. See also, Tery
Morehead Dworki4 SOX and whisdeblowing (on linc acccssed oa 26-10-2@9, available at

.-- htp://www.michigaalawrevicw.org/assetVpdB,/105/8/dworkin.pd$ p. 1764
u' htpy'/www.whistleblowers.orgliadcx.p@?option--com_coutetrt&task=vicw&id=27 (online accessed on

l5-11-2009.rI http://www.whistleblowers.orglinderp@?option+om-content&bsk=view&id=27 (online accessed on
l5-11-2009.
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3.10 Whistleblower's Protection Act 1989 (WPA).

The Congress passed Whistleblower's Protection Act (WPA) in 1989 to protect the

employees of the Federal government who blowing the whistle. This Act sigrificantly

amended the whistleblowing provisions of the pre-existing Civil Service Reforms Act,

1978.132 The W?A is a law that protects a whistleblower from the reprisal of the federal

govemmeDt, and it provides redress tr the employees who blow the whistle.l3s Under this

Act two implementation agencies were established for the enforcement of this Act and

they are "Office of the Special Counsel (OSC)" and'ttre Merit Systems Protection Board

(MSPB)".

The law says "the employees of the federal govemment can seek protection as

whistleblowers either by making disclosure to the special counsel, the Inspector General

ofan agency, another employee designated by an agency head to receive such discloswe,

or to any other individual or organization". WPA authorizes to the employees of the

Government corporations, who are in government job, to overlook the internal reporting

channel oftheir organization and file their action directly in the Court.l3a

WPA has substantially strengthened the protection to the whistleblowers in the federal

govemment by making it easier for the employee to file an action before the Merit

System Protection Board, by altering the burden of proof for the employees to prevail in

the reprisal claims. The employee has a right to obtain attomey's fee and cost associated

with the litigation. Under this Act the OSC has been kept independetrt from (MSPB).I35

t" Rob.rt G. Valrgh\ Merit Systern Protection Board, ngha & rezredies, (New york: Law Journal press,
2003), ts-21.

rr! Paul secunda, Retaliation and whistleblowing: Proceediags of the New york university 60d A-Enual

.-. Coafercnce on [:bor, (New York: Woltcrs KJuwer, L:w & Busbess, 2009), 1144.

'' Ibid

'35 Richard A. Gittins, The Military Comander and thc kw, (United States Air force, 3d E4 tgg6) 478.
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In this WPA whistleblowing means making a disclosure of the evidencing relating to the

illegal, and improper govenrment activities. The whistleblowing protection may be

sought at four forums or proceedings such as:-

l. Appeal of the employee to MSPB against an agency which has taken an

adverse action against ttre employee. This appeal is also known as Chapter

77 appeal;

2. An actions instituted by the OSC;

3. An individually maintained right of action before the MSPB, known as

Individual Right of Action (IRA), aad;

4. Employee's grievances brought under the negotiated grievance

procedures.ls6

3.10.1 Elements to initiate action under WPA.

The W?A covers only to those cases which contains the following elements;

3.10.I.1 CoveredEmployee;

A covered employee may provide whistleblowing information to the special counsel to

refer it to an appropriate agency. This Special co,nsel, if considers that the infonnation

has been provided by a covered employee, he miry send this information to any head of
the agency 6d 2516 him for report. "Generally, curent e,mployees, former employees, or

applicants for employment to positions in the o<ecutive branch of government il both the

competitive aad the excepted service, as well as positions in the Senior Executive

rx congressional Research Service Report and Iszue Briefs, The vhistleblower protection Acr: An
ovemiew, L. Paige whitater. P. 1. (comell Uuivsrsity ILR school, 2007). oulinc accesscd on 02-02-
2009, Aom htp://opencrs.cdt.orgldocumcDltlFg-33g 18/2007 43 -12
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Service, are considered covered employees". A disclosure made by the employees of the

postal service and those of the American Security Agencies was not covered under this

Act, but in 2007 the ernployees of the American Lrtelligence agencies such as Federal

Bureau of Investigation & Cent-al lnvestigation Agency were protected under this Act

and prctection of this act was also extended to thern n 2007 throngh Whistleblower

Protection Enhancement Act. I 37

3,10,I.2 Protected Disclosure:

A covered employee, when reasonably believes that he has evidence of breach of any

law, rule or regulation, or mismanagement of funds or Aaud or abuse of authority or any

substantial denger to the public health and safety, he may report to the concerned

authorities subject to the condition that its disclosure is not prohibited or law does not

require to keep it secret under any executive order. In addition to it, a disclosue made to

any person specifically desigrated to receive the information from the whistleblower in a

governmental agency is also covered under the protected disclosure. Moreover, an

employee must have reasonable belief that it is true to merit it as a protected disclosure.

3.10.f 3 Disclosure to the members of Congress:

The W?A also covers to those employees who report a matter to the Congress members.

This provision shows that the Congress has protected its right to receive even the

confidential information from the employees of the federal govenrment without any fear

ofretaliation to the employee.

r3' htp://opncn.cdt.org/document/RL33gl8l2OO7-03-12 (oDline accesscd on 25-08-2009)
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Chapter No. 4

Whistleblowin g in Pakistan

4.1 Business Enyironment in pakistan and Malpractices

h Pakistan, like many other counEies of the world, the business activities are carried out
through different legal structures e.g. corporations, cooperatives, partnerships, sole

FoprietoGhips, limited liability companies etc. Iack of effective laws, rules and
regulations and ineffective implementation of existing laws has provided a room for
thriving the mal and corrupt practices in pakistani business environment. The comrption
and mal practices in the business afuiosphere ofpakistan are found at evsry level ranging
from adulteration in food items to the sophisticated white collar crimes. These comrpt
practices have created innumerable hindrances in the socio-economic development of
Pakistan and its subjects. The foreip investor is reluctant in bringing its investnent in
Pakistan due to Iack of con-fidence in her legal system.

Like other countries, in Pakistan the management and ownership of the public companies
rest with different bodies. The shareholders being owners of the company provide equity
to the issue$ and the management of the issuer is responsible to make that equify
profitable for the shareholders and for themselves. until the management of the company
is comrpt, the companiss eam good profit for tleir shareholders but where there is a
conflict of interest between the interests of the shareholders and those of the
managemetrt, the interests of the shareholders should not suffer. In the other counties of
the world the whistleblowing law is also being implemented to visible the comrption in
the public companies.

In Pakistan different laws have been promulgated to eliminate the corporate comrption.
These laws provide procedures of their own for their effective implementation but none
of them provide for the whistleblowing except the guidelines on Reward pawent to
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Informant scheme is*ed by the competition commission of pakisbn. Here we w l
discuss Pakistani laws which provide either for the expression of their views by the
people or for providing information of some comrpt practices to the regurators.

4.2 Constitutional Provisions pertaining to the issue at hand.

our constitution does not have any express provision relating to whistleblowing but the
concept of Freedom of Expression coupled with access to information and public record
have been provided to the people by the constitution of Isramic Repubric of pakistan

1973.

constitution confers upon the citizens of pakistan the freedom of expression tbrough
Article l9r3E, but this in ttre enjoynr.ent of this freedom the constitution imposes some
reasonable restrictions. Freedom of expression implies the freedom o1' 9e61n,,nication by
all lawful means. Moreover the courts has taketr their views about this freedom of speech

in broader perspective such as August Indian Court held

'"The freedom of speech and expression carries with it the right to publish and

circulate one's ideas, opinions and views with complete freedom and by resorting
to any available mears of publicatiorl subject to such resbictions as could be

legitimately imposed under-the clause". l3e

The whistleblowing is the expression or revelation of some inside infomration to the
management ofan organizafisn orto the outside regulator(s) by its employee. These both
concepts a'e simila. in the sense that they both recognize the basic instinct of h,man
being that is a person's right to express himself. The right of freedom of expression has

'x 19 -Freedom of speech, etc. Every citizen, sball have the right of fteedom of spc€ch ard expression,,od ftsrE qhall be freedom of thc fress,.subject to aay reasJnable restrictions irryosed by t; h th;
int€rcst ofthe glory oflslam or thc intcgrity, iecurity oi aefens" oiiuti.o, o, _v part thereof. friendlvrelatious with foreigo states, public order, defense, decency ,. .orrlt;;;;"ffi;;;';;;;i

..- Court, comission of or incitement of an offence".
"e ArR 1962 s. c. 305
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been used in our constitution in broader sefte. It also coyers to the whistleblowing

because the whistleblowing is also the 
"*p."..ioo 

or manifestation of some information

which is not available to the regulator, therefore, it is clear that whistleblowing is a

species of expression.

The basic purpose of freedom of expression is to allow the citize,ns to speak whatever

they wan! but subject to some reasonable restrictions imposed by law. If a whistle blower

bona fidely reports some irregularity to the administation of a corporation or to some

outside regulator, such reporting comes under the domain of Article 19 i.e., freedom of
expression, and if the reporter is penarized :rs a consequence of his reporting, he can

invoke writ Jurisdiction of the High courts to redress his grievance. Hence, the

constitution provides adequate remedy to the whisrebrower. one can safely conclude

ttnt in Pakistan the disclosure by the whistleblowers is covered under Article 19 of the

constitution, what is missing - a procedure for blowing the whistle and his subsequent

protection.

Imnortantly, a new Article l9-A regarding right to information has been added in our
Constitution through its Eighteenth Amend-ent. lrc

The right of access to information regarding public imFortance has now become a

"fundamental righf'and any cit'uen, if denied such access, can invoke the jurisdiction of
Suprerne court under Article 184(3), or of a High court under Article 199(2), of the

Constitution for the enforcement of such fundamental right.

4.3 Sub-constitutional Legislation:

't 19-A- "Right to Informetion. Every citizen shall bave the right to bave access to idtorrnation in all
matters of public iryortance subject to regulation and reasonable restrictions iryosed by lav/'.
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In Pakistani laws the concept of informer exists but here it is not so sigrificant as

whistleblowing is, in other countries. Here we will discuss the laws which resemble with

the issue at hand:-

4.3.1 Freedom of Information Ordinance 2002.

Pfistan is the first country, in South Asia which promulgated fieedom ol information

legislation throlu.g! Freedom of Information Ordinance 2002 (FOD.t4t The Freedom of
Expression has been enshrined in Article 19 of the Constitution but right of access to

information or right to know was unavailable to the Pakistan citizens. The August

Supre,me Court of Pakistan in 1993 while interpreting Article l9 of the Constitution held;

"The Freedom of Expression includes the right to receive information ".ta2

The FOI was enacted in 2002, and the purpose of the promulgation of this ordinance was

to provide access to information to the people of Pakistan. This is a Federal legislation

aimed at dissemination of information about the public docrrments to the general public.

The ordinance provides a procedure to be adopted by a person who wants to get some

information from any departrnent of the federal government. Under this Ordinance each

deparment of the Federal Govemment is required to desigpate an officer who shall be

responsible to entertain the applications made under this Ordinance within 2l days. Only

the citizens of Pakistan are entitled to get information under the provisions of this

Ordinance. If the applicant, who wants to have some information under the provisions of
this Ordinance, has any grievance, he may file x gsmplaint to the office of the Federal

Ombudsman, but if the matter falls within the domain of the Federal Board of Revenue

(FBR), the complaint shall be filed in the office of the Federal Tax Ombudsman.

Freedom o/ Information Ordinance 2002 @td irs implementation, Background, Concerns and
Recomendations, (Islamabad: C€nte for Peace and Development Initiatives, 2OO9), 2-
htto://www.cpdi-oakistan.ore/imaeesr'storieVoublications/foi o2@2.pdf (Online accesscd on 1605-
2010)

1993 PLC 673 Supreme Cotrq Independent Newspaper Corporation (Pvt) Ltd v. Chairman Fourth
Wage Board and Implemettation.
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The right to get information under the this ordinance is ava able to every citizen of
Pakistan but this right has been subjected to some restrictions contained in section 15 of
the ordinance, which states that tle access to information shall not be available to the
public if its disclosure may cause any harm or damage to the national interests of
Pakistan or to the conduct of intemational relations. It is worth mentioning here that the
le(m "Interests of Pakistan" has nowhere been defiaed in the ordinance which makes it
':rnlimited. under the cover of these words the deparhents of the Federal Govemment
may refuse access to information to any citize,n, which can make the provisions of this
Ordinance redundant.

The object to promulgate this ordinance is to let the masses know the poricies which
their rulers make for them. Though the freedom of information raws and the
whistleblowing laws deal with the disclosure of information but these both laws vary
from each other in the sense that in case former some outsider wants to get information
from an organization whereas the later dears with the voluntary disclosure by some
insider, either to the intemar administration or the outside regulators, any how the basic
purpose of these both is to disseminate information which is beneficial to the general
public.

4.3.2 Freedom of Information Bill,2008 @OI BiX):

The FoI Bill, 2008 is under consideration of the present government. Earlier to this FoI
Bill another bill known as the Freedom of Information Bill 2004 was tabled in the
parliament by Ms' Sherry Rebman of pakistan peoples party @pp). The basic purpose to
enact a new Freedom of Information raw was to improve the existing law on the subject,
on the one haod, and on the oth", haad to include the whistlebrowing provisions
thereitr.la3

t'J 
"Freedom of Information Bil, 200g: anarysis and recommmdations-This paper w.ds submitted by theconsumer fughts co'nmis5iea of pakisha to ta" ui"i"ry or uro...tion & Broadcastiug and to the
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4.3.3 Code of Corporate Governance 2002.

The code of corporate Governance 2002 (the code) has been promulgated to effectivery
regulate the listed comp,nies. The object of this emctuent is the protection of the
interests of imocent shareholders and other stakeholders who despite investing their hard
eamed savings had no access to the accounts of the listed compa[y. The laws ssaraining
similsv plevi5isns have already been enacted in the other countries, such as soX in usA.,
to protect the interests of the shareholden. The effective enforcement of this code is in
the larger public interest, which is a prime consideration for the legislature and for the

Courts.la

The code emphasizes the maximum discrosure of information to the reguratory body and

the other stakeholders in a listed company. It has been made obligatory for the listed
companis5 to have independent non-executive directors on their board of directors, who
represetrt the minority shareholders and the financial institutions. dscslding to the code,
the listed companies are bound to constitute an audit committee which shall be

responsible for the audit mech:nis1a of a company, both intEmal and external. Under this

code the board of directors (BoD) is re4uired to appoint the external auditors of the

listed company on the recommendations of the audit corrmittee. The code also direct to

the extemal auditor to review the internal auditor's reports. The code further states that
all the external auditors of the companies in the financial sector shall be changed after
five years and has made it obligatory for the auditors to comply with the Lrtemational
Accounting Standards and report the accurate position of the affairs of the company.

Ministy of Law, Justice and Hunair Rights govsrnnent of Pakista! on 2l! July' 200g, page
(acccssed

2.
on2545-2010)

t4 
2oO4 CLD till, l. f. Ferguson &. Co., Chartered Accountants v.
of Pakistan" (SECP).

"Seadties & Etchange Commission
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The disclosure of interests of the directors and other persons, affiliated with the listed

compary in any way, has also been made obligatory by the code. The purpose of
insertion of these provisions is to make sure that the company is doing arms length

transactions. Under the code the listed companies are bound to disseminate the

information to the Securities and Exchange Co-tt"sion of pakistan (SECP), concerning

such alrairs of the company which may adversely affect the interests of the shareholders

such as merger or acquisition, any unforeseen loss of assets, production loss due to fire,
lock out or strikes. The prime object of this provision is to make the stakeholders aware

about the company position so that they may adopt precautionary measures to make their

invesfuents safe.

The BoD of the listed companies is appointed strictly in accordance with the

requirements of the code. The representatives of minority shareholders and financial

institutions also participate on the BoD of a listed compary. The BoD of the listed

companies h:s immss56 powers to manage the listed company's affairs. Under the Code

of corporate Govemance the BoD plays an effective role in the policy formation and in
the appoinment of key officials including chief Financial officer (cFo) and the

compaay secretary. The minoriry shareholder and financial institutions appoint

independent non-executive directors on the company's BOD. AII listed companis5 arg

bound to make sure the effective compliance of the code.

But this law does not address the issue of the one, who, in good faith, r€ports any wrong

doing in the organization to the administration of the company or to the outside regulator,

which may prove to be detimental and fatal to the interest of stake holders.

4.3'4 competition ordinancg 2009 @eward payment to rnformants scheme):

Guidelines on "Reward Payment ro Informant scheme" introduced by the competition
commission of Pakistaq under the competition ordinance is, perhaps the first piece of
any legal docrment containing the word whistleblowing. The Reward payment to
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Informant scherne h:" been initiated in order to award the informants who provide aoy
information about the cartel to the competition commission of pakistan. The
commission shall reward to the informant at a scale from Rs. 2oo,ooo/-to Rs 10,00,000/-
. The commission shall determine the amount of reward by taking into consideration the
usefulness of the infomration. The identity of the informant shall be kept secret unless the
hfo.oant agrees to give evidence in the subsequent proceedings. It is entirely the
discretion of the Competition Commission to determine that whether the information is
useful or not and what reward should be paid to the informant. These guidelines arso

authorizes to an employee to blow the whistre on an ilegar activity ofhis emproyer.

Apparently these guidelines ssntain provision relating to the whistleblowing but these are
drastically insufEcient. These provisions do not provide a comprehensive procedure for
the whistleblower to blow the whistre. These guiderines are arso silent about any
designated authority to whom the disclosure shourd be made and what sort of protection
is available to the whistleblower. It has nowhere been mentioned in these guidelines that
when the intemal whistleblowing should be made and when the whistleblower should go

for the extEmal whistleblowing. The Competition Commi5slel has been fully authorized
under these guidelines to decide that whether the information provided by the
whistleblower is useful or not and no other forum has been provided in these guiderines
where the whistleblower may go in appeal agrinst the order of the Competition
commission. Ia short, we can say that the provisions ssarqinsd in the Reward paynent ro
Informant Schems 2rs immafurs.

4'3.5 Reward to the informers under the Nationer Accountab ity Bureau
Ordlnance 1999 (NAB Ordinance):

Section 33-Ara5 of the NAB ordinance says that an amount of reward shal be paid to a
person, known as informer, who provides any information to the NAB authorities or to

rti 
qecqon 33-A of the National Accountability Or.rinancs, 1999 was
Gdinance, X)O(V of 2001, w. e. f 10{8_2001: plJ 2oot rea. st. l#d 

in the ordinance tbrough
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any of its concemed agencies. The information must lead to successfi.rl investigation,

prosecutiorL and recovery of the bank loans or FBR tax defauls. The amount of reward

shall be paid in accordance with the usefulness of the i.nformation and ,rmount recovered

pursuant to the information. The Ordinance provides that the informer may be a

govemment employee or any other person from the general public. The National

Accountability Bweau (NAB) has framed Rules purs",nt to Section 34 of the Ordinance

to make recoveries and rewards under this Ordinance.

The Ruleslft provides for the establishment of a recovery and rewards frrnd.l47 The fund

shall be managed by a committee.los The committee shall make recommendations to the

Chaimran NAB for sanctions of rewards and making other ex-gratia paymeDts under the

Ordinance. The rules further provide that the amouat of firnd shall also be expensed on

the improvement of an anti-comrption national smtegy, on hiring the consultants and

experts, purchase of equipment and transport, and making ex-gratia payments under this

Ordinance.rae The level of reward under this Ordinance extends from 4yo to 2Tyo of the

amount recovered under these rules.

4.3.6 Tar regime:

In 1980, the Govemment of Pakistan passed two orders to reward the informers who had

provi.ded information about the tax evasion.lso T"be Order for the grant of rewards to

oficers & staf deals with the officers and staff of the tax d€partnent, hown as the

informers, who provide information about the tax evasion. The officers and staff of the

tax departnent who informed about the tax evasion were entitled to % of the arnount

recovered from the evader or one year's salary ofthe recipient, whichever is the less.

16 National Accountability Bueau (Recovery & Reward) Rules, 2002 (N4g x".o"* & Reward Rules).
"' RuIe 4 ofthc (NAB Recovery & Reward Rulcs).r{ Rule 3 of6NAB Recovcry & Reward Rules).
'l' Rule 4 ofthe (NAB Recovery & Reward Rules).
tn Odolor the-grant of rewartls to offcers & sin,z96 March. 1980.



63

The second order, order for the granr of rewards to non-oficial informers,tst deals with

rewarding the non-officials who provide information about the tax evasion. The

informers were etrtitled to reward an amount from 25% to Rs. 5o,0oo/- out of the amount

recovered from the tax evaders. The only condition mentioned in the order is that the

reward will be paid if the tax sousht to be evaded has been recovered at least to the extent

of the amount of the reward being paid.

The problem with these rules was that they were not uniform as the Federal Tax

ombudsman held n a Muhammad Khurshid and another v. secretary, Revenue Division,

Islamabad 52 that the Reward Rules need to be improved it requires re-consideration. The

ombudsman recommended to the c. B. R to form 166mmi6se to reconsider the existing

reward rules and give its finding to have comprehensive and uniform Reward Rules in

respect of Sales Tax, Income Tax, Federal Excise and Customs Duty.

In 2006 the Government of Pakistaa framed uniform rules to reward the informers of tax

evasion, hown as the unified Reward Rules, 2006, pwstant to the order of the Federal

Ta< ombudsman. These Rules are applicable to all the employees of the Federal Board

of Revenue (FBR) who have got registered with the concerned Director General @G) or

the collector as infomrers.l ss These rules are so comprehensive that they cover all the

employees working under the conhol of the FBR. The scale of reward in case of anti-

pugcling activities may extetrd from 50% of the value of goods con-fiscated to Rs. 130,

000/- plus l0% of the value of goods. tt h *y other case, the ,mount of reward may

extend to two months' salary of the informer, but in no case the amount of reward will
exceed from two yearc salary of the employee or rupees two million in the whole service

of the fuformer. | 55

',t' Order lo, rte grant of rewards to non-ofici.al informerc,276 March, 19g0.
"'2008 P T D 1865: Muhammad l(hurshid qnd alother v. Sec,reraqt, Revezue Di*ion, Islamabad.tt1 

Rule 7 Uniled Reward Rules, 2006.tt Rule 4 1b; Unified Reward Rutes. 2006.
f55 Rule 4 1e1 Unified Reward Rutes. 2006.
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Under these rules there has been established a common pool Fund (cpF). Fifty percent

of the amount recovered from the ta( evader is contributed in the cpF. The income of the

cPF is spent on the welfare of the ofEcers and staff and of the FBR i.e., for the housing

of the employees and education of their children, financial help of the family members of
the employees of the FBR and other alike activities. 156

4.4 Sarbanes Oxley and Pakistar:

The SoX is a comprehensive piece of legislation, implemented by the uS congress for
the protection of interests of the listed company's shareholder. This Act is an external

legislation to Pakistan but it is being implemented in pakistan by some multinational

companies or by those companies desirous ofbeing enlisted on the US Stock Exchanges.

Especially the provisions of the Act relating to the protection of the whistleblowers,

t'ansparent internal control and creation of a better audit environment are being

implemented by the companies to increase value for the investors. ls? prL,stan State Oil
company Limited, MCB Batrk Lim'ited and pakistan petrole.m Limited are the

comparis5 in Pakistan which have whistleblowing policies.

The Association of certified chartered Accountants pakistaa (ACCA) has also

recommended that the provisions of SoX are good for the pakistani business

environment. These provisions should be implemented in pakistan through some

indigenous piece of legislation. It has also been recommended that the provision similar

to soX should also be incorporated in the revised code of corporate Governance.l58

r$ Rulc 6 1b) Unifed Reward Rules, 2006.
"' sarbates o ey and Pakisnn: way Forward? It is a discussioo paper prepared by the Association of

Ccrtificd Chartered Accourb-nB Pakistaa (ACCA). This discussios paper has becn formulatcd after
intervicws aom the stakcholdsrs. This discussion paper also includes thc inract of an extcrDal
legislatiou on Pakistani busincsscs. htto://www.accaelobal.com/dabbaseVFessatr@olicv/oakistadsox
(accessed ou I 4-.05-2009).

r5r lbid
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4.5 Way forward

The above discussion makes it clear that the concept of informq exists in Pakistani laws'

The term informer has been used to denote a person who provides information about the

comrption of some person who does comrpt practices either againsl the govemment or

againsl fis general public. The informer is generally a person who provide information

about the comrption of some outsider to the inside regulators. In whistleblowing, on the

other hand, the whistleblower provides information about the com.rption of some insider

either to the intemal administration or to the outside regulators, The concept of

whistleblowing is alien to the Pakistani law but the concept of informer a::d rewarding

the inforrner exists in Pakistani laws.

The concept of whistleblowing must also be insened in Pakistani laws so that the inside

comrption of the govemment deparLnents and of the public companies may be brought

on the surface. The legislature may pass a comprehensive whistleblowing law or may

insert the whistleblowing conc€pt in the existing laws through amendment. After the

promulgation of the law on the subject or amendment in the existing laws the concemed

government should be authorized to frame rules for the implernentation of the

whistleblowing laws and these rules should cover different things such as mode of

reporting, forums of reporting, method of investigation, persons coverd and protection

provided to the whistleblowers. We may hope that after the implementation of the

whistleblowing procedure in Pakistaru the society can be cleaned from the stair:s of

com.rption remarkably.
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Chapter No. 5

Conclusion

Whistleblowing is an effective tool to control comrption and unfair practices, generally

from all public and private sector organizations and particularly from the large enterprises

or commercial conglomentes. Most of the countries of the world have made laws on this

issue that is why the whistleblowing laws are being implemented very successfully in the

countries like United States of America (USA) and United Kingdom (JK).In developing

countries this tool is properly implernented with sufficient legal mandate and

enforcernent 6sshanis6 and this is evident from their successes in eliminating several

misdemeanors.

A-fter the first constitutional amendment, when the right of freedom of expression was

given to the people of United States of America, the whistleblowers became protected

under the U.s constitution. with a passage of time the U.s congress enacted different

laws relating to the whistleblowing especially for the protection of the whistleblowers

and at the same time the U.S Courts provided different tests to provide relief under these

statutes. The soX was specialty promulgated on the public limited corporations in

U.S.A. It, inrer alia, contains some provisions for the protection of whistleblowers. Its

enactment was in the backdrop of two major corporate scandals/collapses of Enron and

WorldCom.

As far as Pakistan is concemed it is a theodernocratic state. Here the legislation seeks

guidance in aI the matters from the principles as enshrined in the Holy Quran and

SInnah of the Holy Prophet (PBtIIr. Moreover, Pakistan has a written Constitution and

these all sources empower the legislature to enact whistleblowing laws. Allah says:

"And from arnong you there should be a party who i::vite to good and enjoin the right and

forbid the wrons. And these are they who are successfi ". (underlined aad bold for

emphasis)r5e

tt' 
Srne Al-Imal Aya No. lM, tra5slation by Maulana Mnhartmed Ali, online assessed on 1949-201I

fr om @tQ ://www.mxl i m org/english-quran/quralhh)
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At another place Allah says:

"You are the best nation raised up for man: you enjoin good and forbid evil and you

believe in Allah."r@ 6underlined and bold for emphasis)

We understand from the above versus of Holy Quran that Allah the Almighty also insists

on the restrain of evil or wrong.

The Constitution of Islamic Republic of Pakistan, 1973 also contains Article lgr6rwhich

confers the freedom of expression on the citizers of Pakistan, subject to some

restrictions. What is wanted a comprehensive sub-constitutional legislation on

whistleblowing, which must cover, specially, the two aspects that are a comprehensive

procedure for intemal and external whistleblowing and a mechanism for the protection of

whistleblowers. The existing regulators may also be ernpowered as extemal fonrnrs of

whistleblowing such as, for the govemment departnents Public Accounts Committee, for

chartered accountants ICAP, and for the public listed Companies Securities and

Exchange Commission of Pakistan.

In Pakistan, however, there is dte need of the whistleblowing laws but unfortunately

there is no specific legislation for the protection of the whistleblowers. In Pakistani

society, com.rption is widespread and is at massive scale but this situation seems worse

due to lack of legislation on this subject. The technological developments have also

changed means of crime from violent to non violent and from deadly to sophisticated

manners. The laws should be made so as to restain all tlpes of crimes. Whistleblowing

law can be implemented in Pakistan either through new enactuents or by incorporating

the whistleblowing provisions in existing laws. The existing laws have very narrow scope

in respect of whistleblowing; only piecemeal legislation can be traced out from different

tt 
Surc Al-lono Aya No. 110, traDslatioo by Maulana M',h'nin,d Ali, oolinc assessed on l9-09-20l I

from (http ://B.ww. Euslim.org/eng! ;s[a62gqura5. hm)
'o' 'Every citizcn sball bave the right to fteedom of spcech and oqression, and therc shall bc freedom of
press, subject to any reasonable restiction iryosed by law in the interest of the glory of Islam or the
integity, sccurity or defense of Pakistan or any part thereof, friendly relations with foreign states, public
order, decency or morality or ia relation io conteryt of Court, comission or incitement of an offence."
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laws. Whistleblowing laws can be very effectively implemented in the public companies

and other govemmental departnents.

Recommendations

Legislation on whistleblowing caa be done by opting any of the following two options:

1. Makinq General Laws for Whisfleblowils: The legislature can make general

laws for the protection of the whistleblowers in all institutions and organizational

bodies whether govemmental or private. The insiders, ernployees and related

parties of an orgqnisation have first hand information about the planning or

occurexrce of crime in an organization because they are ears and eyes of an

organization. The whistleblowing laws should provide a sufticiently

comprehensive mechanism to deal with the information provided by the

whistleblowers. They can intimate the enforcement agencies about the

semmi55isn of an offence itr an organization but at the same time they have a fear,

2 fgar 6f lstaliation from those againsl whom they are blowing the whistle. The

whistleblowers should also be adequately protected from retaliation and they

should also be awarded for blowing the whistle.

2. Incorooratins Whisfleblowhq Provisions into Existitrq Laws: The existing

laws such as the Code of Coryorate Gove,mance, 2002 (Code) contains different

provisions which are helpfirl to have check on public comprnies, by the Securities

and Exchange Commission of Pakistan (SECP). The whistleblowing provisions

can be incorporated in this Code then it will be more helpful to curtail comrption

from the public companies.I62 Reward Paym.ent to Informant Scheme issued by

the Competition Commission of Pakistan under the Competition Ordinance, 2009

ssft:ins some provision to reward the whistleblowers who provide information to

the Commission about any malpractice. The whistleblowing provisio4 in this

't The SECP bas caltcd recomrncndations ftoE thc different sakeholders and gcneral public about the
revision of the code of corporatc Govemarce 2002 . The author has suggested the SECP to ircorporate
the whistleblowing in the revised Code of Corporate Governarce.
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scheme, is very ambiguous becarse it does not provide a comprehensive

procedure for the whistleblowing and about the benefits to the whistleblowers.

In Pakistan, different laws have been enacted by the legislature and under these laws

different bodies are established for the enforcement of these laws but the implernentation

of these laws do not give the required results because the enforcement agencies do not

have the first hand information of breach of law, the infomration which the insider

employees of an organization may have. This information can only be provided by the

whistleblowers. Moreover, the staff of these agencies should be properly trained so that

they may handle the situation very carefully as and when required.

The Govemment Organizations and the Non Governmental Organizations should be

encouraged to arange sgmin215 and workshops for the awareness of general pubtc and

officers and employees of different organizations about the importance of

whistleblowing.
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