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ABSTRACT

This thesis highlights the anti-comrption legislative efforts of both international law and Islamic

law by presenting a detailed analysis of the first globally recognized treaty against comrption,

the United Nations Convention against Comrption 2003, in the light of .maqasid al-shari'ah.

Furthermore, this research focuses on the significance and role of the Purposes of Islamic law

(maqasid al-shari'ah) inthe process of legislation regarding comrption. For this pu{pose, it gives

a detailed description of Islamic law perspective on comrption and standards of objectives of

Islamic law related to the protectior of vealth (Hifz al-mal). This research also assesses and

compares anti-comrption solutions proviCed by both Intemational law and Islamic law against

the menace of comrption and suggests better solutions to all the victim nations around the world.

While considering the bleak picture of comrption in Islamic Republic of Pakistan, this study also

examines the anti-comrption legislative and administrative efforts done by Pakistan for finding a

more robust anti-comrption legislative system

Slr'tti
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INTRODUCTION

Comrption is one of the biggest threats to the global economy which may affect any form

of govemment. In this regard, this research analyzes the first globally recognized treaty against

comrption, the United Nations Convention against Comrption 2003 (UNCAC), in the light of the

objectives of Islamic law (lvlaqasid al-Shari'ah).

Moreover, this study will examine, analyze and compare the anti-comrption standards of

both international law and the Islamic law in orCer to figure out which legal system is better in

providing effective solutions against comrption and why international law including the UNCAC

seems helpless in the complete eradication of com.rption around the world. It also tries to find out

the reasons of failure of international articcmrption legislations in the elimination of comrption

and how the doctrine of maqasid al-shari'ah can be utilized and implemented to be a part of

anti-comrption legislations.

While considering the ground realities and situation of comrption in Pakistan, this

research also attempts to expose the failures of anti-comrption legislations in the abolition of

comrption. This study highlights why Pakistan is unable to give an effective anti-comrption

legislation and how its legislative syst:m cae be made better by applying the doctrine of maqasid

al - shari' ah including hfz al -mal.

The prime focus of this research is to find out whether the principles or the legal

standards of the UNCAC are compatible,,vitir the objectives of Islamic law.

This research is an effort to irrrpror" the existing literature on comrption by gathering and

comparing the standards and principles of both legal systems against comrption i.e., Islamic law
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and International law. It is hard:to fird a-comparative study on the

dihtbrent soluticns provid.gd by both iegal systems.

of comrption and

This research mentions the importance, scope and implementation of maqasid al-

shari'ah in various legislative and administrative affairs. In this way, legislators can easily adopt

various Islamic law principles and make anti-comrption laws compatible with the purposes of

Islamic law. Furthernore, the religioirs and political authorities may also know their effective

role in finding the public interest.
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QHAPTER NO. I

PROTECTION OF WEALTH AND THE OBJECTIVES OF ISLAMIC LAW

I..1 INTRODUCTION

This chapter focuses the importance and application of the principles and solutions provided

by the doctrine of Maqasid al-Shari'ah and the principle of Maslahah against comrption and its

newly emerged forms for the protection of wealth (Hifz al-mal). It also discusses legislative

standards and solutions presented by the objectives of Islamic law which should be a vital part of

anti-comrption legislative system for reforming and making anti-comrption legislations better,

more effective and compatible with the objectives of Islamic law.

By utilizing the doctrines of ma:qasid and the principle of maslahah many social problems

like comrption and some of its forms which emerged with the advancement in technology and

the changing shapes of the societies can be solved and explained. To be specific, the main

purpose of this chapter is highlighting the importance, scope, and role of the objectives of

Islamic law (Maqasid) inthe process of eradicating corruption.

In this regard, religious scholars possess the authority to consider maslahaft in this world and

hereinafter.'Thus, the responsibility rests upon the political authorities to make the participation

rFelicitas Meta Maria Opwis, Maslaha and the Purpose of the Law: Islamic Discourse on Legal Change

.fro* 4'h/10'h to 8'h/14'h century (Leiden: Brill Publishers, 2010), 44,
http://books.google.com.pk/books?id=MfK3uIcR9tYC&pg=PA7&lpe:PAT&dq:maslaha+and+its+application&so
urce:bl&ots=HYeUlVoeUl&sie=zuvFikPYVMejy0XYTUhIETsU8A&hl=en&sa=X&ei:xmIlUtKXJoLetAab8I
GwDA&ved:0CDcO6AEwAzgU#v=onepage&q:maslaha%20and%20its%20application&Ffalse(last accessed:

6.09.2013).
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of religious scholars possible for establishing the religious and mundane maslahah of the

people.2

In order to know the importance and application of maqasid it is necessary to elaborate the

principle of maslahal2, as the doctrine of maqasid depicts maslahah an essential element and

notion, for securing the society by doing ijtihad in this modern time.

1.1.1 The Principles of Maslahah (Consideration of Public Interest)

The maslahah can be literally used as "benefit" or "interest" "welfare", or "advantage."

Accordingly literal meanings of the maslahah are "seeking benefit and repelling harm." In the

context of the Islamic law, it is defined by jurists literally as "the seeking of benefit and the

repelling of harm as directed by the Lawgiver."3 In sum, the maslahah is an extra textual basis of

reasoning and embodies the concept of the preservation of the purposes of Islamic law. As a

dynamic method of Islamic jurisprudence,.it provides the practical solutions to the changing

needs and demands of the society. For this reason, it can play a significant role in comprehending

the true spirit of the Islamic law and its manner of application as many fataawa of the

companions of the Prophet (P.B.U.H) are based on it.a

2Hayatullah Laluddin et a1., "An analysis of maslahah's development through al-Ghazali pre and post al-
Ghazali periods," Medwell Journals: International Business Management 6, no.2 (2012), 187-193.
http://docsdrive.com/pdfs/medwelljournals/ibm/2012/187-l93.pdf (last accessed: 18.09.2012).

3lmran Ahsan khan Nyazee, Islamic jurisprudence (usul al-fiqh) (Islamabad: International Institute of
Islamic Thought and Islamic Research Institute, 2000). 195.

ol-aluddin et al., "An Analysis of Maslahah's Development," 187.
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The collection and compilation of the Quran, the. introduction of the land tax are

examples of the maslai.hah during the period of companions.s In this aspect a famous jurist a/-

Ghazali in his definition focuses the importance of preservation of Islamic law's objectives by

saying that Maslahah consists of those considerations which are harmonious with the objectives

of the Shari'ah.6 Al-Ghazali defines Maslahahas follows;

In its essential meanin gs (aslan) it lmaslahal is an expression for seeking something

useful (manfa a) or removing something harmful (madarra). But this is not what we

mean, because seeking utility and removing harm are the purposes (maqasid) at which

the creation (khalq) aims and the goodness (sa!ah) of creation consists in realizing their

goals (n"aqasid). Whatwe mean by maslahais the pieservation of the maqsud (objective)

of the law (shar') which consists of fve things: preservation of religion, of life, of reason,

of descendents and of property. What assures the preservation of these five principles

(usul) is maslaha and whatever fails to preserve them is mafasda and its removal is

maslaha.T

The view of al-Ghazali that people's interests should be according to the commands of

Allah is worth mentioning. The clash betvreen the interests of individuals may cause difficulty in

maintaining maslahoh. Every person has its own interests which can conflict with the interests of

the other person. Therefore, in order to avoid conflict of interests among the people, only Allah's

will is important in the recognition of legal issues based on the maslahah.

sMohammad Hashim Kamali, Principles of Islamic'Jurisprudence, 2"d ed. (Kuala Lumpur: Ilmiah

Publishers, I998).
6Roslina Che Soh and Nora Abdul Hak, "Application of Maslahah (interest) in Deciding the Right of

Hadanah (Custody) of a Child," available at: <http://www.aensiweb (last

accessed: 03 .09.2013), 21 82.

7Al-Ghazali, al-Mustasfa min 'ilm al-usul, Baglrdad, 1294 (A.H), vol. 1, P.286. See also Nayaee, Islamic
jurisprudence, ed.3'd,219. See also Muhammad Khalid Masud, Islamic Legal Philosophy: A Study of Abu Ishaq al'
shatibi's Life and Thought (Islamabad: Islamic Research Institute, 1977),152,153.
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Al-Shatibi, in his book al-Muwq{aqat, defines Maslahah as; "I mean by Maslaha that

which concems the subsistence of human life, the completion of man's livelihood, and the

acquisition of what is emotional, and intellectual qualities require of him, in an absolute sense."8

Najm al-Din al-Tufi, considered it a "source of law" and gave it value "superior to the revealed

text in some cases except devotional matters, specific injunction and prescribed penalties."e

Al-Jassas declared that the legislation of the God has a specific "divine wisdom" which is

attached with a maslahah and accordingly the believer will get a reward or punishment in the

hereafter upon obedience or non obediencs.as the case may be. Ma'tazili circles also suggested

same views.lo

Keeping in view all the definitions of the jurists mentioned above, Maslahah or interest

must be related to the category of darura't, hajat and tahsinat. Maslahah daruriyyah consists of

five fundamental objectives and igiroralce'of any of them creates chaos and disruption in the

social life. The prohibition of murder and the preservation of the property are the examples of

Mas I ahah darur iyy ah.t I

Maslahah hajiyyah removes hardship, providds comfort in life and placed at the level of

need only. The contracts of leasing (ijarah) and irrigation musaqah come under the ambit of

8Al-Shatibi, Al-Muwafaqat, vol. II (Cairo:Mustafa Muhammad,n.d.). See also Masud, Islamic Legal

Phitosophy: A Study of Abu Ishaq al-Shatibi's Life and Thought,225.

\.O. ru T11fr, Epistle in sources of Islaniic lovr in the absence of Legal lexr (Kuwait: Pen house, 1978),

18. See also Laluddin et al., "An Analysis of Maslahah's Development," 792.

roOpwis, Maslaha and the Purpose of the Low: Islamic Discourse on Legal Changefrom 4'h/10'h to 8'h/14'h

century,28-29.
rrMuhammad bin Husayn Al-Jizani, Ma'alim Usul ol-Fiqh 'lnd Ahl al-Sunnah wa Al-Jama'ah (Arab

Saudi: Dar lbn a!-Jawzi,1422H),244. Sez also, Nik Abdul Rahim Nik Abdul Ghani et al., "Maslahah as a Source

of Islamic Transactions (Mu'amalat)," Islamilryat 33, (201l), 59 66,

http:i/www.eooele.com.pldurl?sa=t&rcF.i&q=&esrc:s&source=web&cd=2&ved=OCDEOFjAB&url=httP%3A%2F
tXZ f'article%Zf download%Zp t 829%2F I 45 7&ei=l PmrUqnnE6O00wWn04CA

CA&usg=AFOjCNG gFJyMhpE8uWfexHKrcXEOJDfSoQ (last accessed : 14'12.2012).



Maslahah

aroout mu

maslahah.

hai iyy ah.r;a M a s ! ah ah I ah s ! ;t,,yy a,t,* facilitates worldly

'amelat, the prchitiition of sale of faeces is among

l3

benefits. Specifically talking

the examples of this type of

into account.la Therefore, in order to make

finding, an.interpretation of maslahah in the

his 1aw.l5

Maqasid of such a nature should be taken

maslahah a practical method and procedure of law

light of Allaft's intention is required as He revealed

1.1.1.1 The Printiple of Maslchah Marsalah

For ma.king a :tew principle related to any new case or situation, the jurists take up

the principle of maslahah mursalah.ln order to discover the law and while using the techniques

of legal reasoning each new principle or derived law must be confirrned against the standards

anrl conditions imposed by the maqasid a!-shari'ah.t6

An importart fact is that the maslahah mursalah is a type of analogy in which a jurist

employs maslahah mursalah whenever he confronts with the problem of non existence of any

r2Muhammad Sa'd Al-Ayubi, Maqasid al-Shari'ah al-Islamiyyah wa Alaqatuha bi al-Adillah al-Shar'iyyah

Dar al-Hijrah , 1998),3 I 8-3 19. See alsc; Ghari et al., "Maslahah as a Source of Islamic Transactions," 62.

13 Ghani et al., "Maslahah as a Source of Islavnic Transactions," 63.

'oAmir Husin Mohd Nor et al., "Application of the Principles of Maqasid Shari'ah in Administration of the

Islamic Countries," Advances in Netural qnd Applied Sciences .. 6, no'6 (2012), 847'851

http:/www.aensiweb (last accessed: 09.06.2013),849.

rsopwis, Maslaha and th.e Purpose of the Law,28-29.

'6 Nayaee, Isl amic j urisprudence, ed. 3'd, 224.
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rule or base (lsl) from which a rule can"be extended through literal

analogy (Qiyas).t1

or strict

6t
Ni:

Khallaf defrnes maslahah mursalah as "The benefits which the lawgiver did not impose

as a rule to be implementeil, and neither there is any textual indication acknowledging it nor

rejecting it.:'18 This definition describes the legal status of the maslahah mursalah according to

Khallaf. Another jurist Wahbah Zuhayli considered them compatible with the "attitudes and

objectives of the Shari'ah" withthe condition if they promote benefits or repel harm.re

Allamah Yusuf al-Qgradqwiby glving juqtification of the maslahah mursalah wrote that

"if the masalih can prevail in the ibadct,:trb.ilh are primarily aimed at worship ping (Attah), why

should there not be masalih in the earthly r-ratters shaped by lifestyles and relationships between

individuals, families, societies and naticns?"20This definition shows the importance of the

maslahah mursalah and focuses its utilization in different aspects of the life.

1'lbid.,27o.

'sAbd al-Wahab Khallai 'ilm Usu! a!-Fiqh (3airo:Maktabah al-Da'wah al-Islamiyyah), 84. See also,

Tawfique Al-Mubarak, and Ncor MohammaC Osmani, Applications of Maqasid al-Shari'ah and Maslahah in

Islamii Banking Practices: An analysis. Available at:

<http://irep.iium.edu.my/4251ll/Applications-of Maqasid-Shari%60ah.DdF (last accessed: 17.08.2013)' 3.

4r*v

" Wahbah Zuhayli, Al-lqajeez fi IJsul al-Fiqh (Beirut: Dar al-Fikr al-Mu'asir), 92. See also, Al-Mubarak,

"Applications of Maqasid al-Shari'ah and Ir{aslahah,?' 4.

20 Yusuf al-Qaradarvi, Madkhat li-C.ira:at:l-Shari'ah al-lslamryyah (Beirut: Mu'assasat al-Risalah, 1993),

54. See also, Al-Mubarak et al., "Applicat'oni-!.ir[iqesid al.shari'ah and Maslahah," 4.
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It nrust be noted that GhazcJ; considers that maslahah mursalah a form of maslahah

mu'taborah, i.e., maslahahacknowledged by the Shari'ah.2t In view of this, three conditions
.l

imposed by Ghazali are required to be fulfilted before making a new principle.22

If all the conditions imposed by al-Ghazali are fulfilled by the new principle than the law

is considered to be valid. Otherwise, it will not be able to develop into a new

principle.23Therefore, according to one cf the classifications of maslahah's acceptance and

rejection by the shari'ah; "a maslahaft which is acknowledged by the Lawgiver at the level of

genus (7irs) is called maslahah mursalah."24 Hence, it becomes clear that any maslahaft which is

recognized by the doctrine of the objectives of the shari'ah is maslahah mursalah.

1,1.2 The Doctrine of Maqasid al-Shori'ah(The Objectives of Islamic law)

In Islamic law the term'Maqsfd (plural: maqasid) is used in the meaning of purpose,

objective, principle, intent, goal, or end.25 Accordingly maqasid are the objectives/purposes

" lf Maslaha is based on textual evidence (i.e a quotation from the Qur'an or the Sunna&), it is called

Maslaha Mutabara (accredited), and it must necessarily be taken into account. If, on the other hand, the Maslaha

invoked is contradictory to an undisputed text (y'y'ass Qat'r), it is called M.ulgha (discredited) and cannot be taken

into account. See, Mehran Kamrava, ed.,The No,v Vtiices of Islam: Rethinking Politics and Modernity-a Reader (

Berkeley and Los Angeles: University of California Press, 2006),7 5,

http://books.gooele.com.pk/books?id=SI50zP-dhEwC&pg:PA76&lpg=PA76&dq:maslaha+and+its+application&s
ouice:b l& ots=nOZj Xk0-O g&si g=cOy4GUT4xf:ldgiE-
ttQ-xuxi6ZsY&hi=en&sa=X&ei=GZglrUvq:/GYj24OTPSYGYAw&ved=0CE0Q6AEwBzgU#v:onepage&q=mas
lahaYo20ando/o20itsYo20application&f=-false (last accessed: 6.09.2013).

22 Nyazee, Islamic jurisprudence, 270. Tlvee conditions are; i) that the new principle does not clash with

the text or attempt to alter the implications cf the text, ii) that it does not clash with the existing principles and

propositions of Iilamic law. iii) that the new prhciple is nct Gharib (strange) for the shari'ah. For validating a

maslahah which is not accepted or rejected by Shari'ah vrhich is Ghrarib al ghazali puts three more conditions; i)

that the case should lie in thi area of ihe darurdt (nebe5sities) ii)that it should be definitive (qat'i), that is ,we should

be certain about the resulting consequences iii) anC it should be general (kullD that it should affect the entire muslim

ummah anC be a public interest. Nyazee, Islamiciwisprudence,270,27l.
23 rbid.,224,
2o lbid.,269,

" Mohammad al-Tahir ibn Ashur, Ibn Ashur: Treatise on Maqasid al-Shari'ah, trans. Muhammad el-Tahir

el-Mesawi (London, Washington: International Institute of Islamic Thought (lIlT), 2006), 2' See also, Jass'br Auda,
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behind Islamic rulings.26 But terminolcgically.it is defined by many jurists. Ibn 'Ashur defined

moqasid as "the underlying meanings of .Shari'ah rulings intended by God in all or most of the

cases."27 It could rightly be inferred that maqasid arethe wisdom behind the ruling.

l

' Al-'Alim lir*ied it with maslahah (whether worldly one or the one related to the

hereafter) by achieving benefits or repulsion of hurns.2sAl-Raysuni asserts that the intended

purpose of Allahcan be achieved by maslahah andaccordingly human welfare may be realized,

and improved.2eAll these definitions show that Islamic law is a legal system which deals with the

attainment of benefit or welfare (maslaltah) and prevention from harm (mafsadoh).30

Maqasid al-Shariah as Philosophy of Islamic Low: A Systems Approach (London : International Institute of Islamic
Thought (IIIT), 2008),2. Moqasid al-Shari'ah are the principles that provide answers to many questions about the

Islamic law. Maqasid include the wisdoms behind rulings, such as'enhancing social welfare,'which is one of the

wisdoms behind charity, and 'developing consciousness of God,' which is one of the wisdoms behind fasting.

Maqasid are also good ends that the laws aim to achieve by blocking, or opening, certain means. Thus, the Maqasid
of 'preserving people's minds and souls' explain the total and strict Islamic ban on alcohol and intoxicants. Maqasid
are also the group of divine intents and moral concepts upon which the Islamic law is based, such as, justice, human

dignity, free will, magnanimity, facilitation, and social cooperation. See Jasser Auda, Maqasid al-Shariah as

Philosophy of Islamic Low,l-
zuAl-Tahir Ibn Ashur, Maqasid al-Shariah a!-Islami1ryah, ed. el- Tahir el-Mesawi (Kuala Lumpur: al-Fajr,

l9?9),183.

" Muhammad al-Tahir ibn Ashur, Mqasid al-Shoriqh al-lslamiyyah (Amman: Dar al-Nafa'is, 2001).

28Yusuf ibn Hamid Al Alin, Al-McqasiC al-'Aumah li al-Shari'ah al-lslamiyyah (Cairo: Dar al-Hadith,
1997).

'i Ahmad Al-Raysuni, Nazariyyat cl-Maqesid 'ind al-Imam al-Shatibi (Mansurah: Dar al-Kalimah li al-
Nashr wa al-Tawzi',1997). See also Anwar Falai Omar et al., "The Importance of the Maqasid Al-Shari'a& in the

Process Of Governing and Policy Making," Advances in Natural and Applied Sciences 6, no.6 (2012), 823-830.

http://www.aensiweb.com/anas/20121823-830.pdf(lastaccessed: 17.08.2013).

'oHabib Ahmed, "Maqasid al-Shariah and Islamic Financial Products: A Framework for Assessment,"

International journal of Islamicfinance3,no. I (2C11) 149-160. http:lldro.dw.ac.uW977511/9775.odf (last accessed:

02.07.2013). Al-shatibi considered lbqa' (Preservation) and hifz (Protection) the two phases of Maqasid. The first he

say is "what afflrrms its elements and establishes its foundation" and the second is "what repels actual or expected

disharmony." See, Al-Shatibi, al Mtrwafaqat,yol.2,p.8, See also, Nyazee, Islamiciurisprudence,2T2.
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Furthermore, according to the abo,.re,rrentioned views of jurists maqasid al-Shari'ah is

an alternative expression of "people's interests". (masalih). Abdul-Malik al-Juwayni also relates

al-maqasidwith public interests (al-masclih) and frequently used them interchangeably.s/

In the same context Najm al-Din al-Tufi defined maslahah as, "what fulfills the purpose

of the Legislator.D32 Al Qarafi declared the link between maslahah and maqasid a fundamental

rule which.states that "A purpose (maqsid) is not valid unless it leads to the fulfillment of some

good (maslahah) or the avoidance of some mischief (mofsadah)."33 Therefore the two important

elements of a valid meqsiCare attaining gccd and repelling harm.

Abu Hamid al-Ghazali in his definition protects the five objectives of shari'ah:

The very objective of the Shariah is,tc promote the well-being of the people, which lies

in safeguarCing their faith (deen), their lives (nafs), their intellect (aql), their posterity

(nasl), and their wealth (maat). Whatever ensures the safeguarding of these five serves

public interest anC is desirable, and whatever hurts them is against public interest and its

removal is desirable.3a

"Abdul-Malik al-Juwayni, Ghiath al-Umamfi lltiyath al-Zulam, ed. Abdul-Azim al-Deeb (Qatar: Wazarah

al-Shu'un al-Diniyyah, 1400 AH), 253. See also, Abu Bakr al-Maliki ibn al-'Arabi, Al-Mabsul fi Usul al'Fiqh, ed.

Hussain Ali Alyadii and Saeed Foda,Ist ed. (Amman: Dar al-Bayariq, 1999), vol.5,p.222. Al-Amidi, al'Ibkam, vol.'

4,p.286. See also Auda, Maqasid al-Shariah as Philosophy of Islamic Law,2.

" Na.lm al-Din al- Tufi, Al- Ta'yinfi Shcrl2'al-Arba'in (Beirut: al-Rayyan, 1419 AH), 239. See also, Auda,

Maqasid al-Shariah as Philosophy of Islamic Law,2.
33 Shihab al-Din al-Qarafi, Al-Dhakhirah (Beirut: Dar alJArab, 1994), vol. 5,P'478. See also Jasser Auda,

Maqasid al-Shariah as Philosophy of Islamic Law;2.
34Abu Hamid al-Ghazali, Al-Mustasfa min 'ilm al.usul (Cairo: al-Maktabah al Tijarriyah, 1973), 1:139-40;

See also Abu Ishaq Ibrahim b. Musa al-Shatibi, A!-Mtrwcfaqat fi usul al-Shariah, ed. 'Abd Allah Darraz, 4 vols'

(Beirut: Dar al-Ma'rifah, 1975,2nd ed.), l:38 and 3:46-47) See also, Asyraf Wajdi Dusuki, Assoc' and Said

iouheraoua, "The Framewcrk of Maqasid al-Sha:iah (Obj-ectives of the Sharia'h) and Its Implications for Islamic

Finance," ISRA Research Paper (NO. 2212011), available online at:<

https://www.google.com.pk/url?url=hffps://wv/w.bibd.com.bn/pdflarticles/researchJ:aper2?.pdf&rcFj&frrn:1&q=
Aesrc:sAsa=UAled=OCbIOfjeRahUfpwjNsZOtoZtlehUf'CporHffzOqs&usg=AFOjCNExmgSNEJNbkVPO
,&*qR)rD4BrZ"*r(last acclssed:14.3.20'^4),3. See also, Auda, Maqasid al-Shariah as Philosophy of Islamic

Lqw,18.



Considering the:Cefinition of al-Ghazali,*the peace and welfare of the society are the

objectives behind securing and establishlng. these five interests given by the shari'ah.

Accordingly, my legislation based on the public interest must constitute elements which provide

maslahah or remove mofsadah from the society.

Here Imam Ai-Ghtazali categorized the objectives into two primary categories; the dini

andthe.d.unyawi (rela+-ed to ttiis material world).3s The dunyawi purposes are further divided into

four types, which are all individually meant to serve the single dini purpose. The fo,,tt dunwayi

pr{pcses are; the protection of nofs (life), 'ntsl (lineage), 'aql (intellect), and moal (wealth)'

These five purposes come under the ambit of Darurar (necessities) and considered to be the

primary purposes of the law. Daruriaat are follcwed by hajaat (needs) and haiaat are followed

by the third categ ory tahsinaal (complementary values).36

Although, et-G:hazati listed 'necessities' like the way his teache r Al-Juwayn), nuO

suggested,37 but his worth mentioning work is the creation and development of the term

'preservation' (al-hifz) of these necessities. He also gave a fundamental rule related to the

priorities within maqasiC. Additionaily, he suggested that maqsid should be arranged according

to its level of necessity. In other wci;ds, it means that in case of conflict the higher-order

necessity should be given priority over a lower-order necessity.38

35 Masud, Islbmic Legal Philosopty, nl-?23.
36Mohammad Hashim kamali, "Maqisid al'Shariah, <http://www.istor'or (Last

accessed: 24.07.2013).
37 Al Ghazali, Al-mustasfa, 258. See alsd.Auda, Maqasid al-Shariah as Philosophy of Islamic Low: A

Syslems Approach,'18.

" Ibid,,265.
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Abu al-Ma'alia al Juwayni a{d.ed "necessities (darurat), public needs (al-haiah al-

,amqh), moral behevicr (al-rnalcntucl,r, ri?ctnmendaticns (al-mandubat), and what cannot be

attributed to a specific reason" in the {ve }evel: of maqasid. He recommended "the protection

(al-ismah) for people's 'faith, souls, minds, private parts, and money" in the "purpose oriented

approach" of Islamic law.3e

While assessing the definition of Abu Ishaq al-Shatibi it may be noted that he also

employed "more or less," the terminologies of al-Juwayni and al-Ghazali.oo Shamt al-din ibn al-

qayyin focused on the "wisdom and pec-cle's welfare" and suggested justice and mercy. Hence,

his findings depict that "any ruling that replaces justice with injustice, mercy with its opposite,

corxrnon good with misch.ief, or vrisdom with ncnsense, is a ruling that does not belong to the

sha,i'ah,even if it is claimed to b: so rccording to some interpretation." 
4l Shams al-din ibn al'

qayyin expressly declared that any leg;slatien'nirich does not encourage any benefit (maslahah)

cannot be a part of shari'ah.

3eAl Juwayni, Al Burhan,4th ed, vol.Il, p.521, 22,747. See also Auda, Maqasid al-Shariah as Philosophy

of Islamic Lqw, 11, 17 .

oo Auda, Maqasid al-Shariah as Philosoplty of Islomic Low,20.ln Shatibi's view, the purposes of law are

of two types: those thit relate ic the intenft::!-:':e Law giver, and those that relate to the intention of the subject.

He expounded doctrine of Moqasid al- Shcrich a:d slated t5at the end of law is only one and that is Maslaha or the

welfaie of human beings and clarified thet 3f.-instituted tte Sharialt for the Masalih (benefits, good) of the people'

both immediate and fuiure.. His doctrine ccnsiCers llaslaha as an essential element of the ends of law. See, a/-

Lfnvafoqot,vol. II (cairo: Mustafa Muhamrncd.nd). See also Masud, Islamic Legal Philosophy,22l-223.

n' Shams al-din ibn al-qayyim, I'lam al-Mm,ycqqi'in, ed Taha Abdul Rauf Saad (Beirut: Dar al-Jil' 1973),

vol. I, P. 333. See also Auda, Maqasid al-sha:iah as Philosophy of Islamic Law,20.
\\
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Shihab ol-din al-Qarafi's descripticn of' maqasid is different from all other jurists. He

based his theory of maqasid on the "differentiation between different actions taken by the

Prophet (PBUH) based on his intents.'{2 in his book Al-Furuq (The Differences) he wrote that;

There is a difference between the Piophet's actions in the capacity of a conveyer of the

divine message, a judge, and a leader ... The implication in the law is that what he says or

does as a conveyer goes as a general and permanent ruling ... [However,] decisions

related to the military, public trust, ... appointing judges and governors, distributing spoils

of war, and signing treaties ... are specific to leade?s.43

Al-Qarafi's defi:rition gaye anew approach to the theory of maqasidwhich is also worth

considering. He expanded the theory of ,maqasid by using the phenomenon of promoting the

means for achieving good ends and .blocking th.9 means which lead to the illegality or

prohibition.aalbn 'Ashur also followed At-Qarefi's theory and gave a broader angle to his

definition of maqasid.as lbn'Ashur defines Maqasid from abroader angle;

t=.\

'r$.
The overall objective (maqsod 'amm) of Islanic legislation is to preserve the social order

of the community and insure its healthy progress by promoting the well-being and virtue

(salah) of the human being. The salohof human beings consists of the soundness of their

intellects and the righteousness of their deeds, as well as the goodness of the things of the

world in which they live that are put at their disposal.a6

a2 Shihab al Din al-Qarafi, Al-Fu.ruq,(l/lala Hawamishihi), ed. Khalil Mansour (Beirut: Dar

'Ilmiyyah, 1998), vol. I,P.357. See also Auda. Maqasid al-Shariah as Philosophy of Islamic Law. 19.

43 Ibid.

4 Al-garafi,al-Dhakhirah, vol. I, P.153. Al-Qarafi,al-Furuq (Ma'a Hawamishihi), vol.2, p.60. See also

Auda, Maqasid al-Shariah as Philosophy of Islamic Law, 19.

o' Ibn Ashur, Maqasid al-Shariah al-irlcmiytah, 100. See also Auda. Maqasid al-Shariah as Philosophy of
Islamic Law: A Systems Approach. 19.

a6Muhammad Tahir Ibn 'Ashur, Ibn lsl, r: Treqtise on Maqsid al-Shariah, trans. and annotated by

Muhammad al-Tahir al-Misawi. (London and V/ashington: 'Inteniational Institute of Islamic Thought, 2006), 87 .



After detailed study of jurists' views it becomes clear that there is no doubt in the

credibility and legal status of the lulaqasiC.. They are on the status of "definitive (Qat'i)" and

have been determined from the texts.aT The establishment and preservation of the necessities

\ of maqasid must be the "objective behind any revealed 1aw."48 But purpose which does not

provide any good and repel from harm is not valid.ae So it can be deduced that any ruling or

legislation which is not based on the maslahah of the people needs to be reformed.

Moreover, Mohammad Abdu andAl-Tahir ibn Ashur considered the maslahah and maqasid

important "components cf their fundamental reform in the Islamic law."50 lbn Ashur suggested

tbat Maqasid are "the only shared reference that deals effectively with the dilemmas of change of

circumstances and differences of opinion."Sl In this context, it may be said that the scope of the

maqasid has expanded to the level in ';rhich every global issue or social problem may be I

addressed and solved. This expansion in the scope leads the objectives of Islamic law "from

t' 'wisdoms behind the rulings'to practical plans for reform and renewal."52 
;

a'Al-Shatibi, al-muwafaqat,vol2,7. See also, Nyazee, Islamic jurisprudence,226.

a8 Al-Shatibi, al-Muwafaqat, vol.3, P.5. See also, Atda, Maqasid al-Shariah as Philosophy of Islamic
Law,3,

o' Shihab al-din al-qarafi,al-Dhal,hirch (Bzyyt: Dar al-'Arab,lgg4), vol. 5, p.478. Jasser Auda, Maqasid
cl-Shariah as Philosophy of Islamic Law,2.

s0 Mesawi, M.al-Tahir, 'Al-Shaykh iba Ashur wa al-Mashru' Alladhi Lam Yaktamil" n Maqasid al-
Shari'ah al-lslamiyyah (Kuala Lumpur: al-5qr, ',9,9), P'72. See also Jasser Auda, Maqasid al-Shariah as
Philosophy of Islamic Low, 176.

5' Ibn Ashur, Maqasid al-Shari'ah, 115. See also Auda, Maqasid al-Shariah as Philosophy of Islamic Law,

.\ 176,177.

v " Jasser Auda, Maqasid al-Shariah as Philosophy of Islamic Law: A Systems Approach, 5.
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I..2 THE IMPORTANCE AND APPLICATION OF MAQASID AL-SHARI'AH

AND MASLAHAH

v The previous description reflects the true picture of the doctrine of maqasid and maslahah

that both are extremely important in the area of siyasah shar'iyah (Islamic public policy),

process of ijtihad (legal reasoning/derivation of rulings) and determination of law.53

In short, by adopting the rules of maqasid political and administrative affairs can be

managed successfully.sa All sorts of new fatawa are justified by this idea nowadays even in the

cases which are ccntradictory to the obvious prcof from the Qur'an andthe Sunnah.ss

So it is essential to take into the consiCeration the doctrine of maqasid in the process of law

making and administration. Attenticr is also required in determining the priorities within the

vital. Thus, the best interest of the community can be attained.s6 
I

1.3 THE PROTECTION.OF WEALTH OR HIFZ AL-MAL IN ISLAMIC LAW

Although Al-GhczdlT and Al-SkAfibi placed the protection of wealth at the end in the list of

maqasid but this does not portray its least importance. Indeed, without the protection of wealth

53Omar et al., "The Importance of the Ir{aqasid Al-Shariah in the process of Governing and Policy
Making," 823.

tolbid.

55For example in the case of rules concerning interest (Riba) and inheritance. See, Kamrava, ed., The New
Voices of Islam,73.

tuomar 
et al., "The Importance of the Maoasid Al-Shariah,' 824,825.tr

74
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other four rnaqasid cannot be achieVed in.a n:airner,which is required to ensure the general level

of vrell-being.s7

Undeniably wealth is a,trust from Allah, therefore, its use and acquisition must be primarily

for the function of rea.lizing the maqasid. Faith and wealth are extremely important for the well

being of the society. It is the faith which gives a meaning to the earning and spending and make

it a source which is vital for enabling an individual to fulfill its duties towards Allah, himself,

and to his fellow beings. In such u *?y religion plays an imperative role in preventing the

unequal ciistributiol of wealth and i:nbaiances.s8,.

.That's why the Islami'c law protects wealih by several means. It develops a sense

responsibility in its followers to earn their livelihood in a legal way. Thus, the o.bjective

protection of rvealth must be construed broadly.se

4i

The specification. of Islamic systern is that the priorities of the economi, ,yrti. *.

determined by the maqosid. The Islamic econonic. system always tries to ensure that there is no

one dispossessed or hungry within the community. Islamic law has its own specification and

Muslim community is distinct from other communities having its own ideals represented by the

mdqasid al-Shari'ch, therefore, Islamic economics as a discipline should be identified in the

of

of

light of moqasid. Hence, *ifor- norms'ca:r.also be-attained and followed by the political, legal

57M. Umer Chapra, "fre Islamic Visicn of Develcpment in the Light of Maqdsid Al-Shari'ah," available

online
<http ://www, ini. org/i
LearninLFiles/The%20lslamic%20Vision%20ofTo2CDevelopment%207.pd.f>(lastaccessed: 17.09.2013).

s8Ibid.

seHisham M. Ramadan, "Toward Flonest and Principled Islamic Law Scholarship," Michigan State Lqw
Review, (2005), 1594-',595.., .
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and economic subsystem.60 It can easily be infened that all behaviors that threaten the Islamic

.law's values and rnoral standards are ccrds:nned by Islamic law and comrption is one of such

behaviors.6l

1.4 THE ISLAMIC LAW PERSPECTIVE ON CORRUPTION

It is pertinent to mention that,in Islamic law, economic & financial crime is not a commonly

used expression. Here it doesn't mean that Jslamic law ignores crucial offenses which may affect

the financial systern and social interests baoiy.62lt criticizes and condemns comrption in all its

forms and declares it harmful and immoral in both this tife and hereafter.63

One of the goals of the Prophet (Peace be upon Him) has been to eliminate all forms of

discrimination.6a The Holy Qur'an dticlars coruption" an evil doing; "And do no e',ril nor

mischief on the (face of the) earth',65 and Atlah hates comrpt people; "But God loveth not

u5.{yazee, Theories of Islamic lawi The Methodologt of litihad,263.
6rMamoun Abuarqub, "Islamic Imperatives to Curb Comrption and Promote Sustainable Development,"

available onlne at:
<http:i/www.islamicr
20promote%2Osustainable%20development.pdf ) (last accessed:26'09.2012), 5-7.

62Yusuf Ibrahim Arowosaiye and Ahmad Ibrahim, "Economic and Financial Crimes and ICT
Infrastructure: The Islamic Criminal Law Perspective," Online available at:
<http://www.unilorin
AND%20ICT.pdf> (last accessed : 26.09.2013).

63Yousif khalifa al Yousif, "Ccm:ption and Development: An Islamic view," available online at:
<http://www.darussal@ (la:t access:d: 3 I .05.20 I 3).

gAsadRaza,..Comrption:theSource,ofInequalityandExploitation,,,availableonlineat:<

http://www.islamicinsights.com/religion/religicn/comlption-the-source-of-inequalitv-and-exploitation.html> (last

accessed: 27 .10.2013).

65 
Qur'an 2:60.$
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mischief'66 In the light'cf this.verse ti:ertle';aildd description and interpretation of the word

"cc*uption" used by the Qur'an is necesszuy.

1.4.1 Definition of Corruption under the interpretation of Qur'anic term "Fasad"

Unfortunately, it is diffrcult to agree on a precise definition6T as comrption has different

dimensions, i.e., economic, social and envi:cnmental as well as ethical, therefore, the definition

of comrpticn depends on the context in which it is being used.68

Particularly discussing the sources ci.;Isiamic.Law, the Qur'an addresses this issue by using

the term 'fasad'6swhile the words rashw:h; ct rishwa are used for bribery, comrption and

dishonesty.ToThe Arabic word, fascC.' gtl,bg1rarslated into rottenness, corruption, decay, and

decomposition.Tl In English translations of, the Qur'an, Pickthal frequently uses the word

uu qur'an 2:206. Same as, the Messenger of Altah (Peace Be upon Him) said, "Some people spend Allah's
wealth (i.e., the Muslims' wealth) in an unjust marmer; such people will be put in the Hell on the Day of
Judgment."66 Reported by Al-Bukhari. See als-c, Imam Shamsu ed-Deen Dhahabi, "Major sins," Available online
at: <http://www.islamgui (Last accessed: 28.09.2013).

6TArvind k. Jain, "Cornrption: a Review",
<http://darp.lse.ac.u (last accesse d:26.10.2013).

utMamoun Abuarqub, "Islamic Imperatives to Cur6 Comrption,"3.
6esyed Abul A'la maududi, Al jihad fil islam (Hyderabad: Idarah tarjumanil Quran, 1974), 64. See others,

Abdulmajeed Hassan Bello, "Comrption and Democratic Governance in Nigeria: An Islamic Perspective on
Solution", Internotional Journal of Advarced Reseaich in Management and Social Sciences 2, 1(2013), 302-320
http://earph.co.uk/UARMSS/Jan20l3/22.pdf (last accesSed:26.10.2013). See also, Abuarqub, Islamic Imperatives to
Curb Corruption and Promote Sustainable Development,5.

ToAbdulmajeerl Ilassan Bello, "C5r:uption and Democratic Governance in Nigeria: An Islamic Perspective
on Solution," 306.

"J. M. Cowan, ed., The Hans llehr Dictionary of Modern Written Arabic,3d ed. (New York: Spoken
Language Services, lnc., 1976) quoted in Zafar Iqbal and Mervyn K. Lewis, "Governance and Comrption: Can
Islamic Societies and the West Learn from Each Other?" The American Journal of Islamic Social Sciences 19, No.2,
I -33,http://www.google.com.pk/url?url:http://i-epistemolosy.net/v I /anachments/687-Ajiss l9-2%2520-
Yo2520lqbal%2520ando/oZ520LewisYo2520-
%2520Governance%2520and%252OComrption.pdf&rct--j&frm=l&q=&esrc=s&sa=U&ved=0CCAOFjADahUKE
wjOqbmX0YLJAhWj6KYKHSfeBdM&usg:AFOjCNHxqZOPPzqTHmMRdO5qM_vZDox3Cw (last accessed:
l 0. l 0.20 l2).
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corruption in lieu of fesad and its derivativesT2 while Abdullah Yusuf Ali frequently uses

nischief.T3

According to the literal mean.ing eyery action which is against the adl (Justice) and salah

(Righteousness of the Faith) is fasad.Ta Therefore Qur'an expresses the term "fasad" which

comprises of all human behaviors that disrupt and harm individuals' life, morality, social

harmony, political life and social manner of living.Ts This is illustrated in Chapter 30, Verse 41,

"There has arisen a tumult (fasad) in land and in sea because of what people do".76 This means

that comrpt behaviors of the people badly a'fftct the society or it can be said that the peace of any

society depends on the behaviors of its peoplb.' -

In accordance with ihe gur'an end'Sunnah, comrption refers to a "broad range of

behavioral digressions that threaten ths socral; economic and ecological balance."TTHence, it is

proved through various verses that ccmrpticn involves different acts and omissions which put

various rights of the people and the state in danger. .

However, the concept of comrption in the Qur'anis broader than the ordinary concept

which is the "misuse of entrusted power".78One of the famous Islamic law scholars Maulana

Maududi has mentioned eleven categories cf crimes discussed by Qur'an tvhichcome under the

72The Meaning of the Glorious Qur'an,trans. llohammed Marmaduke Pickthall (New Delhi: Idara Isha'at-
e-Diniyat Pvt. Ltd, 1994);'quoted nZafar lqb:l et al.,,"Gc'rernance and Comrption," 8.

7'The Holy Qur'an: English Translatior cf the Meanings and Commentary, trans. Abdullah Yusuf Ali, ed.

The Presidency of Islamic Researches, Ifla,,.Call and'Cuidance (Madinah: King Fahd Holy Qur'an Printing
Complex) quoted rnZafar Iqbal, "Governance and Cormption," 8.

7a Maudirdi, Al jihadfil islam,64.
75lbid.

76 
Qur'an,30:41.

77Qur' an, I I :85 ; 2g:4, 7 7, 83 ; 29 :28-3C ; 3) :41 ; 89 :12.
TsAbuarqub, "Islarnic Imperatives to Cu:b Comrption," 5.



ambit of fasad.Te Qur'an considers racial discrimination, killing of poor and showing dissension,

fcliowing the'path of oppressors anC tlrrants, act of extravagance, obstructing roads and

committing evil, use of fraudulent weights and measures, theft, robbing and plundering a place,

e . .a.ct of breaking Allah's cbvenant after ratiffing, Hypocrisy and destruction and using of

governmental powers and authority for spreading tyranny and oppression, threatening, and

hindering from the path of Allah, Running towards sins and transgression and eating what is

forbidden and practicing evil doing, as comrption.so

TeMaududi, Al jihadfit Islam,65.
toAt one place Qur'an discussed Racial discrimination, killing of poor and showing dissension as corrupt

behavior :"Now Pharaoh had exalted himself in the land and had divided its inhabitants into sects, abasing one party

of them, slaughtering their sons, aird sparing their women; for he was of the workers of comrption." (Qur'an, 28:4).

In another context Qur'an tells that following the path of oppressors and tyrants come under the ambit of comrption:

"such were the'Aad People: they rejected the Signs of their Lord and Cherisher; disobeyed His messengers; and

followed the command of every powerfirl, obstinate transgressor." (Qua'an, I l:59). At ahother place Qur'an depicts

an act of extravagance as comrption that true believers should not emulate: "But fear God and obey me; and follow
not the bidding of those who are extravagant- Who make mischief in the land, and mend not their ways" (Qur'an,

26 15l-152). Obstructing roads and commiting evil is also cooption according to Qur'an: "And [mention] Lot,

when he said to his pecple, "Indeed, you commit such immorality as no one has preceded you with from among the

worlds. Indeed, you approach men and obstruct the road and commit in your meetings [every] evil." (Qur'an,29:28'
29). However in another perspective a person is comrpt who does not give full measure and full weight in his

transaction: "And to (the people of) Madyan (Midian), (We sent) their brother Shu'aib. He said: "O my people!

Worship Allah! You have no other Allah (Gcd) but Hin. [La ilaha ill-Allah (none has the right to be worshipped but

Allah)]." Verily, a clear proof (sign) from your I-ord hX cone unto you; so give full measure and full weight and

\ryrong not men in their things, and do not mischief cn the earth after it has been set in order, that will be better for
you, ifyou are believers. (Qura'an, 7: 85)"And sit not or every road, threatening, and hindering from the Path of
Allah those who believe in Him. and seekiirg to'make it crooked. And remember when you were but few, and He

multiplied you.And see what was the end of the Mufsidun (mischief-makers, comrpts, liars)." (Qura'an, 7:86).
Theft is also comrption: "The brothers) said: "By Allah! Well ye know that we came not to make mischief in the

land, and we are no thieves!" (Qur'an, l2:73).-ILobbirg, plundering and destmction of a place are a corrupt

behaviour; she said: "Verily! Kings, when they enter a town (country), they despoil it, and make the most honorable

amongst its people low. And thus they do." Yet in another context, it is looked at as breaking God's covenant after

it is ratified thus leading to loss: "And those who break the covenant of Allah after ratifying it, and sever that which

Allah hath commandedihould be joined, and make mischief in the earth: theirs is the curse and theirs the ill abode."
(Qur'an, 13:25) In another place the Holy Qur'an compares comrption with hypocrisy and destruction: "when he

turns his back, His aim everywhere is to spread rnischief through the earth and destroy crops and cattle. But Allah
loveth not mischief." (Qur'an, 2:205). Threatening, and hindering from the Path of Allah is a situation which is also

comrption: "those who disbelieve and bar others from the Path of Allah, We shall add punishment upon their
punishment because they were comtpting." (16:CS),Running towards sins and transgression and eating what is

forbidden and practicing evil doing, are also illrrstiated by Quran as comrption. "And you will see many of them run
towards sin and transgression and eating what is forbidden. Undoubtedly they are practicing evil things. (Qur'an, 5:

62) The Jews have said, the hand of Allah is tied up, their own hands he tied up and there be curse of Allah on them

for their uttering, but His hands are wide open. I{e gives how He pleases, And O beloved Prophet! Whathas been

sent down to you from your Lord will increase many of them in wickedness and infidelity. And Wehave cast among
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In this aspect Alnnighty Allah saisi;,*-.

But seek, with that (weblth) which Allah has bestowed on you, the home of theHereafter,

and forget not your portion of legal enji:yment in this world, and do good as Allah has

been good to you, and seek not comrption on Earth (mischief in the land). Verily, Allah

likes not the Mufsidun (those who commit great crimes and sins, oppressors, tyrants,

mischief-makers, comrpts).8 
I

It'is expressly rnentioned in this verse that Allah prohibits from comrption and dislike

comrpts.

l.4.2.The Prohibition of Corruption in Islanrje L"aw

After considering various Islamic law. sourceS such as the Qur'an, Sunnah, and ljm'a, the
:.

mejprit,v;,of Muslim scholars are of the v:ew.that comrption in all its-shapes, i.e., bribery,

nepotism, favoritilm, fraud, bmbezzlement 'and misappropriation is forbidden, illegal and

banned.82

1.4.2.1Bribery

In Islamic law the word bribe possesses a particular offensive position among all kinds of

unlawful gains.83 The Eribery is a mor-iva.iion that is illegally given to someone in a position of

ai:thority to influence his sense of jus:ice, due p;ocess anC discretion..Accordihgly, the Islamic

them enmity and hatre,l till,'.h: Day of JuCgeneat..-.Vhenever they kindle the fire of war,Allah extinguishes it and

run about in t5e lard fcr rnischief. And Ailah ioves nct tLe mischief mongers.(5: 64)." See, Maududi, Al jihadfil
Islam,65-70.

slQur'an, 28:77.

82A. 'Arafa, Mohamed. "Comrption and.Eribery in Islamic law," Annual survey of int'l .& comp. law [vol.
ty:iij.17l:242, <http:i/www.earla. (last

accessed on: 1 5.5.20 1 3), 202.

"Fran, Rosenthal, "Gifts and Bribes: The Muslim View," JSTOR 108, No. 2 (1964), 135'144
htto://lhrgateway.nu.edu.pk/articles/985891 .pdD (last accessed:28.12.2013).
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la.w prohibits bribery as a fonn of eccncraic"crime.8a Every major school of thought includes

rules against bribery.8s Tl'.e Qur'an proclaii:as,t:rat "Allah loveth not comrpters,"86 In this way,

the Qur'an conveys the prohibition of comrption, including bribery, in order to enhance the

prosperity of the people vrhich is ar important element of the objectives of Islamic law.

The Prophet (Peace Be Upon Him) was reported to have said, "Allah has cursed one

giving bribe and one receiving bribe as well as the go between."87 This Hadith represents the

legal status of the prohibition of bribery and announces a most severe punishment on the Day of

Judgment. In this aspect, a case law-happe;red,during the time of the Prophet (Peace Be Upon

Him) must also beconsiciered;

Abu Humaid al-Sa'idi said:

The Messenger of Allah (PBUH) appiinted a man from the Azd tribe called Ibn Al-

Utbiyya, in charge of Sadaqat to be reqeived from Banu Sulaim. When he came back, the

Messenger of Allah (PBUH) asked him to render his account. He said: This wealth is for

you (i.e. for the public treasury) and this is a gift presented to me. The Messenger of

Allah (PBUH) said: You should have remained in the house of your father and your

mother, until your gift came to you if you spoke the truth; then he addressed us. He

praised God and extolled Him, and afte:wards said: I appoint a man from you to a

8aYusuf Ibrahim Arowosaiye and Ahmad Ibrahim, "Economic And Financial Crimes And Ict
Infrastructure: The Islamic Criminal Law Perspective," 3rd Intemational Conference on Postgraduate Education

(rcPE-3 '08, Penang-Malaysia, 2008) available

at: <https : i/www. goo gle.

AND%2520FINANCIAL%2520CRIMES%2520AND%2520lCT.odf&rct=j&frm=1&q=&esrc=s&sa=U&ved=0CB
IQFjAAahUKEwj2rs-c0oLJAhWh56YKHRvIAGM&usEAFOjCNGirUIOpDMeOFTaZbyWvi0OO4pzAA> (last

accessed: 14.09.2014)

"Philip M..Nichols,"The Business Case for Cornplying with Bribery Laws," American Business Law

Journol 49: 2(2}l2r\, 325-368. https://lgst.wharton.upenn.edu/lesVbssets/File/ablj1l34.pdF (last accessed:

26.09.2013).

. 
E6Qur'an 28:77.

tlsunan Abu Dirrud; Hadith No. 1595,'See also, Iqbal et al.,'Governancb and Coruuption.9. Professor

Yusuf Al-Qardawi disc,:sses^tl1e same h.aC.itk tlr.vgh Musnad Ahmad, Al-Tirimidhi, and Ibn Hibban adding the

word'f Al-hukum", which means matters of g:venance, decision making, and rules. He brings another hadith

through Musnad Al-Hakim that adds condemnaticn of the mediator between the briber and the bribee.
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responsible post sharing with the allthqrity that God has entrusted to me, and he comes to

rne saying: This. wealth is for y6u (i.:. for the public treasury) and this is a gift presented

to me.. Why Cid'he not remain in thq hbuse, gf lis father and his mother and his gift came

tohim, if he was truthful? By God, a:ry one of you will not take anything from the public

funds without any justification, but will meet his Lcrd carrying it on himself on the Day

of Judgment. I will recognize any one,of you meeting Allah and carrying a growling

camel, or a cow bellowing or a goat bleating. Then he raised his hands so high that

whiteness of his armpits could be seen. Then he said: O my Lord, I have conveyed Thy

Through this case law, it may easily be evaluated that the Prophet (Peace Be Upon Him)

gtiie avery strong message against bribery and embezzlement by condemning the act of Ibn al-

Utbiyya.

1.4.2.2 Money Laundering-

It is important to mention here that the techniques of crimes at the time of the Prophet

(Peace be upon Him) were not as complex and widespread as today. Money laundering is the

result of improvement in technology and exact definition and other independent judicial sotuces

regarding money laundering cannot L,e f9u44. However, Islamic law claims itself a complete

guidance for peopie of'all the time pe:ioCs, therefore, after considering and analyzing different

Islamic law so'urces the jurists have Cerived evidences against money laundering also.8e It is

against the objectives of Islamic law and a cause of exploitation.

ttsahih Muslim, Knowledge, No.4511, Vol. I, bk.20; The Book on Government: Kitab Al-Imara, at

. Chapter 7. See also Sahih Al-Bukhari, The Book on Judgnents: Kitab Al-Ahkaam / Chapter 8: State Officers Gifts,

Vcl.9, bk. 89. See alsoA. 'Arafa,"Corru^:tio.r anl.Bribery in islamic law," 204,205.

t'Adel Sarikhani, Niur Allah Soltani and Seyyed llohammad Musavi, "Money laundering in the Criminal
Policy of lslam,"Internqtional Research Journal of Applied and Basic Sciences 3, No. 6(2012), 1251-1257.

http//www.irjabs.com/files,site/paoerlist/rj44-121110151758.pdf (lastaccessed:23.2.2014).
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As Allah (S\I"T) says in al-Qurcr "And do not eat up your property among yourselves

unjustly and do not use it as bribe fcr the juCges, .rith intent that you may eat up wrongfully and

knowingly (even) a little of other people's property."e0 Basically, the involvement of any person

L in any economic activity which enhances mafsadah and undermines the maslahah is forbidden

according to the objectives of Islamic law.

Hence, the above mentioned verse may apply to money laundering because the general

rule is that "not to take or use someone's property wrongfully." In money laundering money is

der-'zed frcm'stealing, fra.ud, cheating, a:d sn:rggling, therefore the objectives of Islamic law

reject money launciering which is the proceed of all illegal activities.er

1.4.2.3 Fraud

The objecti.res of Islamic law prohibit gaining of property through cheating, fraud, theft,

deceit and falsehood and stresses on the importance of honesty and the use of legal earning.e2

Fraud is based on injustiie and condemned by the objectives of Islamic law under the notion of

Hifz al-mal.

Chapter 83 in the Qur'an conta-ins following verses related to fraud "Woe to those who

deal with fraud. Those who, when they have to receive by measure from men, exact full measure.

e0 
Qur'an 2:188. Another verse that ccul'J be irdicative the prohibition of money laundering is "O you who

have believed, do not consums one another's vrealth unjustly but only [in lawful] business by mutual consent. And
do not kill yourselves [or one another]. Indeed, Allah is to you ever Merciful. ' ' Qur' an 4:29 .

erZulkifli Hasan, "Roles of the Islamic Financial Institution in Combating Money Laundering: Legal and
Shariah Perspectives," available online at :< http://www.kantakji.com/media/9416lrole-of-the-islamic-financial-
institution-in-combatile-money-launderine-legal-and-shariah-persoectivesl.pdf > (last access ed:23.2.2014).

'2Baker Ahmad Alserhan, "The Principles of Islamic Marketing," available online at:
<http://www.gowerpubli (last accessed:
23.02.2014).
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But when they have to give by measure or weight to men, give less than due."e3 This verse

expressly declares the fraudulent acts forb:Cden and illegal.

The objecti.res of Islamic lavr discuss business ethics in detail and concentrate on lawful

business transactions. Unlawful ways of earning which spread injustice in the society are strictly

forbiclden.ea

1.4.2.4 Misa p p rop riation (Embezzlem en t a n d Th eft)

Rudolph Peters linked misappropr:,aticn with extortion (ghasb), theft (seriqa) and

embezzlement (ihtila's;.e5 In other words, it is a combination of injustice, disregard of an

obligatory act and illegally using someone's property According to the objectives of the Islamic

law misappropriation is highly censuring therefore it must be exterminated.e6

The prohibition of misappropriaJion is clearly shown by this verse of the Qur'an"O ye

that believe! Betray not the trust of Allah and the Messenger, nor misappropriate knowingly

things entrusted to you."e7 This verse gives a broader meaning to the misappropriation of wealth

which is the breach of trust with Allah, with the Holy Prophet (Peace be upon Him) and with

people.

'3qur'an 83:l-3. The Holy Prophet M-,,:kamrcad (Peace be upon him) said "The honest merchant or
business man on the day of resurrection will be re.varCed with prophets, pious, virtuous and martyr people".
Tirmidhi, 1130.

eaMuhammad Hashim, "Islamic Perception cf Business Ethics and the Impact of Secular Thoughts on
Islamic Business Ethics," International Journal of AcaCemic Research in Business and Social Sciences 2, No.3
(2012) 98-l20.http://www.hrmars.com/admin/pics/656.pdf (lastaccessed:23.2.2014).

"Rudolph Peters, "For his correction and as a deterrent example for others," Mehmed Ali's first Criminal
Legislation (1829-1830), Islamic lq\y and society 6, 2 (1999) 164-192.
http://ruudpeters.nVarticles/for%20his%20correction.pdf (last accessed 17 .3.2014).

e6"Defalcation or rrisappropriaticn of Pioperty" available online at: <http://www.erfan.irl-52876.htm1>
(last accessed: 17 .03.2014).

e7 
Qur'an,8: 27.
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A hadith narrated by Hazrat Adi ibn Amirah al-Kindi (RA.) reveals Islamic law's

approach of tackling comrption; the Proph^,t i\{t:har4nad (Peace Be Upon Him) said: "Whoso

from you is appointed by us to a positior of authority and he conceals from us a needle or

sorrething srnaller than that, it would be rnisappropriation (of public funds) and [he] will (have

to) produce it on the Day of Judgr;rent."e8 This verse unveils that the acquisition of property

through theft or embezzlement is vehemently forbidden in Islamic law.

According to the classical Islamic law and the definition wriffen by Hamid khan theft

inciudes o'the surrqf,titicus (or by means cf stealth) taking away of morrable property of a certain

minimum value wholly ouned or entrusied to scmeone other than the offender from a locked or

guardsd place."'e Thi, definition represeilts that something taken from public or open places,
l

partially owned items or embezzlement dobs not come under the ambit of hadd-based offense of

theft.

Overall, Islamic law defines embezzl:ment as "an overt and unlawful acquisition of

sornething in the presence of the omer.'jlJ0 TLis definition lacks the description of property

whether it is public or private propeily. B{t, in both cases the objectives of Islamic law condemn

the unlawful gain r,vhich causes ma/icdch.

"Sahih Muslim no.847
eeHamid khan, "Practitior,er's gulde: Islamic Law," available online at:

<http://inprol.ore/ (last accessed:
20.05.2014).

rooAl-Sarkhasi, Al-mabsot (Beirut: Dar Al-Maa'refa, 1978). See also Ibn Qudama, A. (1984). Al-r,toghni ala
mokhtasar Al-kherki [The suffcien: on Al-kharki's oullireJ. Beirut: Dar Al-Fikr. Both sources are quoted in Moamen
Gcud.a, Stealing nore i; bet er? Marginal D:ler-en:e iq Islamic Criminal I-e.v of Theft," available online at:
<htfp://extranet.isn (last accessed:23.2.2A1$. This verse of the Holy Qur'an is
relevant tt the :mbezzienent; "AnC if you are on ? j rumcy and cannoi find a scribe, then a security deposit [should
bel taken. And iioae of you entrusts ancth:r,1ten -et hir,r who is entrusted discharge his trust [faithfully] and let
him fear Allah, his Lord. And do not conceal testirnony, for whoever conceals it - his heart is indeed sinful, and
Allah is Knowing of what you do." Qur'an 2:238.

25



1.4.3 The Legal Chatatterizatior. clC::ruotisn and Bribery as Criminal Offenses under

the Uubralia of Is:amic Cr:imina!.iustlse System: Ta'zir and Siyasalr Crimeslol

This fact is admiued that the rules and regulations in the Qur'an do not cover the whole

legal system, but few issues are left to the discretion ofjudges and jurists.l02 The criminal law is

not a single branch of law, it is discussed in three separate chapters; hadd, ta'zir and

siyasah.r03Today there is no distinction or demarcation line between ta'zir and siyasahtherefore,

a lot of criminal offenses in Islamic law come under the scope of ta'zir.t}4

It has been established that the ta'zir and siyasahboth are discretionary punishments as

they occupy simple procedure. Both these terms are sometimes used as synonyms.l05 All the acts

which ccntravene private or comraunity interasts are dealt by ta'zir category.l06 On the other

hand siyasaft punishsrent may also te aiministered for acts threatening the public order.l07

r0rA.'Arafa, 
"Comrption and Bribery ir Islamic law,l'201.

'o'Omer Diizbakar, Bribery in Islam-Ottcman Penal Codes and Examples From The Bursa Shari,a Court
Records of l8th Century, Ahmet Yesevi Universi-ry Board of Truslees Bilig 5l: 55-84 (2009).
httD://www.google.com.pk/url?url=hffp://www.acarindex.com/dosyalar/makale/acarindex-

I 69.odf&rcei&frm: 1 &n:,&pcrn=s,&qq:
U&usg=AFO;CNEkyw63-MxUNysyfurcCupyb-V8O (last accessed : I S.B.2Ot q, 44.

ro3Rudolph 
Peters, Crime and Punis;tnen: i:t Islomic law: Theory and Practice from the sixteenth to the

twenty-first century (New Ca.mbridge University Press, 2005), 7.
ico/o2}Law

(28.r2.2013).

roalmran Ahsan Nyazee, Generc! pv'l11siples cf Criminal Law: Islamic and lfiestern (lslamabad: Shari'ah
Academy International Islara, c Universiq, 2e)T, I 7 S .

tosPeters, Crine and Punishment in Islamic lcw,67.
106.{. 'Arafa, "Comrption and Bribery in Islamic law.,, 202.
roTPeters, Crime and Punishment in Islamic law,68.
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Corruption and bribery are conside:ed serious threats to the welfare of the community and

declared rel:gious and criminal offenses, th:refore, they are punished by ta'zir.108

It is imperative to mention here that the ta'zir crimes are not codified and Islamic jurists

and judges have discretionary power to def:ne these crimes. Basically the belief behind the ta'zir

crime is the judicial autonomy, legislative independence and the development of criminal law.lOe

As far as the siyasah is concerned, whenever there is an infringement of the state's right the

procedure of siyasah will be followed, butthefuqaha do not mention all the siyasah penalties. In

this aspect the Muslim ruler possesses a brcad discretion.ll0 Subject to the doctrine of siyasah a

ruler can infli:t severe punishments ur^der huCocd and ta'zir. This doctrine concems abor:t public

interest and possesses a wiCe jurisdiction a"rd flexibility of the procedure which has the tendency

to fulfill th,e changing needs and demands cf the society.rrl

The above'discussed matter portrays that the comrption comes under the scope of

"Provisions concerning discretionary punishment of sinful or forbidden behavior or of acts

endangering public order or state security (ta'zir and siyasah)."l12 It is suggested that the only

solution is the amalgamation of both these areas; ta'zir and siyasah and left to the discretion of

r08M. Cherif Bassiouni, The Islqmic Criminql Justice System, 152-153 (1982) quoted in Mohamed A.
'Arafa, "Ccmrption and Bribery in Islamic law," 2C2.

'o'shahid M. shahidullah, Corparqtive crininal Justice Systems: Global ancJ local perspectives
(Burlington and Mass: Jones and Bartlett Pur:lishers, 2012) 372. http://books.google.com.pk/books?id:eZD-
MHVMHsOC&pg=PA372&lpg:PA372&dq=a'zir+punishment+for+corruption&sourcrbl&ots: lNHOgie I cz&sig
=rlPZfcqsveQJJtiVCqCVbSdgCmg&hl:en&sa:X&ei=sC3AUvrIIse2yAPJ34HwAw&ved=0CGsO6AEwCTgK#v=
onepage&q=ta'zir%20punishment%20fofZ20corruption&f=false (last accessed: 29.12.2013). Some examples of
ta'zir crimes, as mentioned in the source, are; Weapon procession, Drug addiction, Robbery, Organized crimes,
Cyber crimes, Treasori, Rebellion, Espionage, Seditior, Perjury, Bribery, Comrption, Embezzlement, International
abuse of power, Obstruction ofjustice, Vagrancy, Ind:ce..t exposure, Sexual harassment, and Unlawful assembly.

"0 Nyazee, General Principles of Crir,rina! Law, 63,64, 177.
lrl Ibid., 177,179.
rr2Peters, Crime and ?unishment in I;latnic la,u,7 .
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the ruler for making rules against public interest violations in accordance with the objectives of

the Islamic law.

1.4.4 Protection Provided hy Islamic Law against Corruption

Keeping in view the discussion above, the topic under discussion is the protection of

wealth or hifz al-mal through the objectives cf Islamic law which is an essential part of this

research. Islamic law is based on a Civlne religr.oa and provides absolute protection against social

problem of corruption by following means;

1,4,4,1Protection of the Community Rights

The doctrine of the objectives of the Islamic law is a symbol of the protection of

individuals and the community.r13 According to the objectives of Islamic law the individuals are

socially responsible for one another ald to the community. The responsibility to protect the

wealth is a primary objective of the Isla:ric law which permits the people to earn their living in a

fair way without exploiting the rights of other people so that the whole society can take the

advantage of this responsibility.' lo

tr3Azyumardi Azr:a and Wayne Hudson, ed., Islam Beyond Conflict: Indonesian Islqm and l\estern
Political Theory (England: Ashgate Publishing, Ltd., 2008) 164.
htfp://books.google.com.pk/books?id:rr40qWoVO-RwC&pg:PA 165&lpg:PA I 65&dq:public+interest+is+prior+to
+the+private+interest+in+islamic+law&sourcrbl&ots:9UARDouyKS&sig:zTBOOPgjThjh-
Xzli4TSTKEhX0&hl=en&sa:X&ei:JELFUqTcFsWI4ASF2oGIAO&ved:0CDoO6AEwAw#v=onepage&q=publi
cYo20nteresto/o20is%o20priof/o20toYo20theYo20privateYo2}nterest%o2jinYo2\islamicYo2jlaw&f:false (last accessed:
2.t.2014).

t'ozafar Iqbal and Mervyn K. Lewis, An Islamic Perspective on Goyernance (Cheltenham, U.K.: Edward
Elgar Publishing Lirnited, 2009), 255-256, ht[t://sirat-e-
mustaqsrem.com/web/uBooks/Ahlehadees%20(Eng)/AAAA"/An%20lslamic%20Perspective%20on%20Governance.
pglf (last accessed: 26.09.2013).
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It has already been discussed tSat So;e are certain priorities within the maqasid. Under

the purposes of Islamic law "public inte:est is prior to the private."lls This means in order to

secure a community and safeguard its prospenty and progress, public interests allow sever

\" punishments.ll6

A verse of the Qur'an states that: "... and if God had not enabled people to defend

themselves against one another, comrption would surely overwhelm the earth. ..:>t17 In the light

of the above mentioned verse, by strengthening the factors and people who fight against the

cd.mrpt people can save a community better. Hence, it is a collective responsibility of the people

to defend each other against comrption.

1.4.4,2 Eradicatioa of Cornrption by Pronoting Moral Values and maintaining Justice

Previous discussion on the objectives of Islamic law clarified that the ethics and morality

ir are the key factors for the well being, peace, and harmony of the world. Allah (s.w.t.) says that

"you are the best of peoples, evolved for mankind, enjoining what is right, forbidding what is

wrong."ll8The focal point of many Qur'ani., verses and the objectives of Islamic law is to enjoin

what is virtuous and fcrbid what is vicicus i:r order to maintain Justice.

In brief, wealth obtained through rightful sources opens a way to ethical and religious

enhancement. When willingly wealth is spent to help needy people, it purifies and releases man

"n' 
rhyazee, IslamicJurisprudence,2ll.

"tJ 116

:e "oA. 'Arafa, "Comrption and Bribery in Islamic law,"l93.

. I llTQur'an2:251.
aEll8

t- "" Qur'an 3: I10.
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from voracity a-rd arrogance. Mo.qasid teiieves to searoh for or have property through lawful

mears.l19

7,4.4.3 Accountabilify in Islamic law

The objecti',res of slcari'ah are all about success in this world and hereinafter according to

vrhich an individual is responsible and acccuntable for his actions and the motives behind

thern.l2t$o doubt, it was also a most important characteristic of the caliphate that anybody could

criticize any action of executive without hesitation. They were also accountable for their actions

ard deeds in front of ths people, hence, realized the importance of accountability.l2l Maqasid

ccnsiders jr:sticel22the base of accountability. 123

In fact, Isla"tric law talks about "ethical transparency and accountability in all

humankind's deeds and sayings beyorri the power of legal systems and the enforcement of laws

and procedures".l24 This signifies that e-/ery soul is accountableto Allah for every action and

every Muslim feels himself accountabie ev:n in the absence of any legal system and punishment.

trelqbal 
and Levzis, An Islamic Perspective on.Governance,TT.

''oAbdel-Hameed M. Bashir, "Property Rights in Islam." Harvard University lggg, 7l-82, available at:
<http://ifi:program.cod >
(1ast accessed: 21.1.201 5).

r"S;,eC lVajid Nz"i, Islam and Good Govzrnance (Lahore:khurshid Maqbool Press, 2005), 136-137.
t22 Literal meanlrg cf Adl is "tc plare things in'ther right and proper place." See, Azra and Hudson, ed.,

Islam bqtond Con/lict, 161-1,e5.

r23 
Our'an 2l:47 . The Prcphet M';.\amnad (S.A.W.) said: "The son of Adam will not pass away from Attah

until he is asked about fi';e things: how h: li,,eC his life, z.nd hovr he utilized his youth, How did he earn his wealth,
how did he spend his wealth, ar:d what ,1i7 t-e do wittr his knowledge." Reported by Tirmidhi, See, Naleem
Badurdeen, "comrption an Islarri: Ferspective", available online at :<http:/fuww.sailailnusl > (last accessed:
14.0s.2013).

l2aAbuarqub, 
"Islamic I:nperatives to Curb 6srrrrption," 6.
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t.4.4.4 Institution of Hisbah

Hisbah is an Arabic word means "to compute" and "to measure."l2s It is a voluntary

accountability system in which followers of Islamic law enjoin good and forbid evil.126 History

shows that the precedent of Hisbahrvas set by the Prophet Muhammad (PeaceBe upon Him). He

was the first Muhtaslb who performed this duty.l27 The protection and supervision of rights of

Allah, the rights of people or rights of both come under the duties of Muhtosib according to the

objectives of Islamic law.l28

Hence, Hisbch is a systerr cf theck ard balance, involuntary accountability, social

responsibility and establishments cf the rights of Allah and people. If properly used, it can play

an effective and efficient role in the elimination of comrption.

1,4.5 Punishments of Corruption and Bribery in Islamic Penal Law

It has been discussed earlier that tl:ere is a lack ofclear and direct evidences related to the

sanctions and references of comptica a-rd bribery with respect to fixed penalties (hadd).

Therefore, they are derived from relevatrt Qur'anic verses and left to the discretion of judges,

''5Athar Murtuza, "lslamic Antecederls f:: Francial Accountabilily," Internationql Journal of Islamic
Financiil Services, Vcl.4, I.lr.l, http://wr:,w.peq^rustakann.depkeu.go.id/FOLDERruRNAL/vol4nolartl.pdf (last
accessed: 3.1.2014).

'2u R. K. Salman and N.M Abdulrsheem "Hisbar Institution and Protection of Islam Human Rights in
Nigeria: congruence or conflict," available online:
http://rksalman.com.ng/publications/HISBAR INSTITUTION AND_PROTECTION OLISLAM_HUMAN_RIG
HTS IN_NIGERIA.pdf (last accessed: 3.t.2014).

r2TAbdul Azim Islahi, "Works on market supervision and shar'iyah governance (al-hisbah wa al-siyasah al-
shar'iyah) by the sixteenth cent'rry scholars," available online at: <UIpl npp.ubJug:
muenchen. de/ I 8445/ I /\4PRAJaper I 8445.pdf) (l:_:'; accessed : 3 .l .20 I 4).

r28Athar Murtuza, "Islamic AnteceCerts frr Financial Accountability," Internationql Journal of Islamic
Fi;toncial Services, Vrl.4, No.1, http://www.pe;:'.:stakaan.depkeu.go.idlFOLDERJURNAL/vol4nolartl.pdf (last
accessed: 3.1.2014).

31



local customs and a.d:ninistrative d:spcsill :: order to provide a supplement to the divine law and

are cornpatible with tha objeatives of isla:::i: law.12e

. The ta'zir punishment is for reforming and deterring the offender, but siyasah punishment
r:

is for attaining the public interest and protection of society from law and order disturbances.

Imprisonment and banishment come under the scope and domain of siyasaft punishment. Ta'zir

punishment ranges from a reprimand tc the death penalty i.e. flogging, public rebuke, exposed to

public scorn (tashh'tr), expulsion, or displacement, banishment and imprisonment until

repentance, etc. There is no corporal punish;n ent (Al-darb wo Al-jald) except flogging.130

There is an obligatory punishment (haCC) for undermining the five purposes of islamic

law. So it reay be inftrred that there is a soope for adding death penalty through discretionary

punishment in order to pi'otect the wealth .(hifz al-maf. Consequently, both rehabilitation and

deterrence may be applied in order to eradicate comrption from the society.13l

1.5 CONCLUSION

Comrption, every type of eccnon;: exploitation and unequal distribution of income come

under the ambit of ta'zir and siyasah crlnes whi:h are prohibited and strongly condemned by the

objectives of Islamic law. Growing calls fcr the religion to be a part of anti-comrption legislation

demand that religious values and prnc,iles.of maqasid al-shari'ah and moslahah should be

considered while -'rnaklng any nev./ ;rol-cy s26 legislation on the mattei of corrupticn. So the

'"Omer Diizbakar, "Bribery in Islam-Ottoman Penal Codes," 64

130Peters, Crime and Punishment in Islamic lqw,65-67.
13r Mohamed Selim El-'Awa, Punishment in Islamic Law: A Comparative Study,98-113 (1983). See also,

A.'Arafa, "Comrption and Bribery in Islamic law,"232,235.
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Coctrine of waqasid frnds maslahah cf '"\e people embedded in the death penalty as punishment

for comrption. Hence, the death penally shoull be added through discretionary punishment for

the protection of wealth (hifz al-mal).

\

!
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CHAPTER 2:

INTERNATIONAL LAW AND THE FIGHT AGAINST CORRUPTION

2.1 INTRODUCTION

Comrption badly affects the civil, political, economic, social, and cultural rights.l32 It is

not a problem of any specific country, br:l the whole world is facing this problem, therefore an

internati^onally reccgr.ized anti-comrption strategy is required to secure victim nations.l33 This

chapter gives a brief overview of the anti-corruption legislative efforts of the intemational law

along with the analysis of first globally recognized treaty, the United Nations Convention against

Ccmrption (UNCAC) 2003, in the light of the cbjectives of the Islamic law. It is a vital part of

the research and also essential to know whether the purpose and the anti-corruption legislative

standards of the UNCAC are ccrnpatible with the standards of the objectives of Islamic law

including lcifz-al- ,ual.Moreover, the significance of the UNCAC and the analysis of its solutions

for the elimination of comrption is also the scope of this chapter.

The wide range of intemationally recognized standards of comrption maintain principles

and highlight the importance and recognition of comrption as a threat to the nations and show

l32.Patrick keuleers "Comrption, pcverty anC development" in Knowledge commitment action against
comrption in Asia and the Pacific (Philippines: Organizaticn for Economic Co-operation and Developrnent (OECD)
and Asian Development Bank (ADB): 2006),61.

133. Luciano Vaz Ferreira and Fabio Costa Morosini, "The Implementation of International Anti
Comrption Law in Business: Legal Control of Comrpticn Directed to Transnational Corporations" Austral:
Brazilian Journal of Strategt & International Relations 2, No.3 (2013), 241-260.
htlo://www.google.com.pk/url?sa+&rct:j&q:&esrc=s&frm=1&source:web&cd:30&ved:0CGYOFjAJOBO&url
:httpYo3A%o2FYo2Fseer.firgs.bf/o2FaustralYo2FarticleTo2FdownloadYo2F35615Yo2F239S0&ei:Z490UprEE8XBhA

f8TIHIDO&usg:AFOiCNHZsVRR4qkYTVzOCWCNEp9t WFzUPw (last accessed:2.11.2013).
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internaticnal concern.l3a Here the goal is r.ot to discuss each international legal instrument in

detail, but an overvierv cf anti-comrptic.n efforts made by international law is necessary in order

to chpck the accuracy ard efficiency of these'^aws.

\
2. 1. 1 INTERNATIONAL LtrGAL STANDARDS REGARDING CORRUPTION

Since the end of the Cold War, corr,'ption has gained the attention of many countries

around the world. At first, anti-comrption initiatives started from the regional level in the form of

binding legal instrurnents, political declarations and normative measures, however, later on these

instnrments paved the way of transrtior f:cm regicnal to international instruments.l3s

2,1.1.1lnter-American Con'rention agairst Corruption (OAS Convention) 1996

Intemationa! legal standards iiclrde the Inter-American Convention against Corruption

(OAS Convention), 1996. The special focus of the convention is to pre'vent and eradicate

coirupticn and take necessary action in th:s regard.l36lt pays particular attention to the prerzention

of democratic or public institutions from active and passive bribery and domestic comrption.

Through this legal document the state parties are requested to criminalize illegal payments,

bn.bery, and traudulent use of property.l3T

r3aRobert Leventhal, "International Legal Standards on Comrption", available online at:< http://2001-
2009.state. gov/p/inUrls/rm/l 03955.htm> (last accessed : 23.01.2012).

r3sPhilippa Webb, "The United Nations Convention against Comrption: Global achievement or missed
opportunity?" Journal of Irternational Econoryric Levt 8, No.l (2005), 191-229. http://www.solusipintar.com/e-
librarv/dir-dok/UNCAC-Global-Achievement-or-Missed-Oonorrunitv.pdf (lastaccessed:8.3.2014),193.

l36.The Inter-American Conventioir against Comrption was adopted by the Organization of American
states on 29 March 1996. Document available online at: <http://www.oas.orM >
(last accessed : 19.02.2014).

l37webb, "The United Natio'xs Con.rention against Comrption: Global achievement or missed
opporruniry?," 193-195.

ri
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2.1.1.2 Conveqtion on Combaf:.9 R::ibery of Foreign Public Officials in International

Business Transactions (OECD) lgg1

Another legal instrument, i.e., the Convention on Combating Bribery of Foreign Public

Officials in International Business Transactions (OECD), 1997 criminalizes comrption in

international business tra-nsactions and requires the member states to punish the accused who

offer bribery to the officials of a foreign country.r38lt binds the states to use their domestic law in

order to eradicate active and passive bribery of foreign public officials in international business

transactions.l39

2.1.1.3 United Nations Declaration against Corruption and Bribery in International

Cornmercial Transactions, 1996

'

Another document is the United Netiofis Declaration against Comrption and Bribery in

International Commercial Transactions, 19q6.]The scope of this declaration is the promotion of

social responsibility by a.Copting ap.prcpr:z1t eth::al standards, laws and business conduct on the

part of pri',.rate and publi: corporaticns. It also [akes into consideration the impact of this activity

on economic and social development and envirlonment protection.laO

'3tThe Convention on Combating ::iberyi of Foreign Public Officials in International Business
Transactions was signed on 17 December 1997 and ehtered into force on 15 February 1999. Document available
online at: <http;/www.oecd.or9 (last accessed:19.02.2014).

r3ewebb, "The United Nations Conventiln against Comrption: Global achievement or missed
oppornrnity?," I 95- I 98.

raoResolution 5l/l9l of the General Assenbly, 16 December 1996. Document available online at:
http://www.un.orgy'documents/galres/5 I /a5 I r I 9 I .htm (last accessed : 19 .2.20 I 4).

t
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2.1,1.4 The Criminal Law Convention on Corruption (COE Criminal Convention)

1999

. The Criminal Law Convention on Comrpiion (COE Criminal Convention),lggg is a part
u. 1

of international larv regarding comrption whict^ expressly declares many corrupt practices as

criminal acts including bribery, money launderlng, trading in influence and accounting offenses

connected with comrption offenses. lal

2;1.1.5 The Civil tr aw Conl,ertie-r, en Corruption (COE Civil Convention) 1999

Considering the damages and relieves,]the Civil Law Convention on Comrption (COE

Civil Convention), adopted on 4 November 1999, provides the common international rules for

civil action in comrption cases and damages acccrding to the loss sustained in a particular case.

This convention does not offer punitive damages, except as provided by the domestic law of any

state. 
la2

2.1,1,6 The United Nations Convention against Transnational Organized Crime

(UNCTOC) 2000

International law's another achi.:t,ernent is the United Nations Convention against

Transnational Organized Crime (UNCTCC),2CCt.It entered into force on 19 September 2003

which mainly fights against organized crime, but also contains several provisions on comrption.

This convention focuses on the preventicn, detection and punishment of comrption of the public

rarln November 1998, the Committee cf llinisters of the Council of Europe adopted the Criminal Law
Convention on Comrption and decided to open it for signature on 27 January 1999 by the member States of the
Council of Europe and the non-member Siates th* had participated in its development. Document available online
at :< http://conventions.coe.int/Treaty/enlTreaties/tlimVl73.htm> (last accessed: 19.02.2014).

ra2original Document available online at : <ht-?://conventions.
(last accessed : 19.2.201 4).

!
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officials, including a:co.nplices and r::.ri:les e concept of developing integrity among public

officials.la3

2.2. WEAKNESSES OF INTERNATIONAL LEGAL INSTRUMENTS

Every legal system or standards have some shortcomings. Here some weaknesses related to

the international anti-comrption legal insiruments mentioned above, are briefly discussed.

International legal instruments like the UNTOC did not give the idea of mandatory

criminalization requirements, internaticnal cooperation and technical assistance. Furthermore the

UIITOC is monitcred trrough aco:fe:e -:.e :f t':: states parties, but there is no exact time period

set fcr ihese confererices. In addition, the.:reri-'.paiicn system also does not exist in the reports of

the ccuurtry.

trisappointing:ly, tp Criminai :-,ai.i Cc:.vention on comrption does not cover extortion,

embezzlement anC nepotism. It is also silent on the protection of informants. Mutual legal

assistance rnay be refased in case of unCe=rining the fundamental interests, national security and

sove;eignty of the requested state. On.ile cther hand, the Civil Law Convention on comrption

has a more limited scope than cr:.minel la'w ccrzention as it only applies to bribery and similar

acts. 
la4

The African Urion Converi:.::. c'r Preverting and Combating Comrption's

expensiveress and lack of follow ';,: r;elha:Jr.,l are reasons cf d.elay and avoidance of its

implernentation. Inter-A;nerican C:.:r'refii:a ega-ust Comrption is silent on implementation and

ra3Resolution 
55125 of the Gen:ral Assern'rly, 15 Nov,2002. Original document available online at:<

hftp://www.unodc.or9documents/treatiesAlNTOC/Publications/TOC%20Convention/TOCebook-e.pdf) (last
accessed: 30$3.2A1q.

'oowebb, "The United Nations Corzention against Comrption: Global achievement or missed
opportnnity?," 193 -205.

\
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monitoring mechanism of the convention. The Convention on Combating Bribery of Foreign

Public Officials in International Business Transactions (OECD) has limited scope because it does

not apply to other forms of comrption except bribery.la5

2.3 DEFINITION AND FORMS OF CORRUPTION

In recent years, the subject of comrption has received a considerable attentionla6as it is a

universal curse and exists in all countries.laT It can infect all forms of government and no one can

measure and afford the social, political and economic costs that comrption entails.la8 It is not a

new phenomenon instead its rapid growth and harmful effects highlighted by researches are new

and challenging for the nations.lae

The Comrption is derived from the Latin world corruptus, the meaning is "to break." The

World Bank and Transparency International define comrption "the abuse of public office for

private gain"l5o which is also the widely accepted definition of comrption.lslHowever, the

r4s Ibid.

la6"Comtption and Human Rights: Making the Connection", available online at:

<http://www.ichrp.org/files/reports/40/l3l web.pdf > (last accessed on: l5 .07.2012),

'o'Muhammad Tariq Khan et al., "Comrption: Causes and Effects in Pakistan's Case (A Review
Research)," lnternational Journal of Business and Behqvioral Sciences 2, no.6 (2012):79,
<htto://cprenet.co (last accessed on: 3.09.2102).

'otN. Vittal, Corruption in India: The Roadblock to National Prosperi4, (lndia: APH Publishing
Corporation and S.B Nangia, 1997),26.

raeDayanath Jayasuriya,"The expanding fiontiers of international law in the fight against comrption,"
Amicus Curiae, no. 67 (2006), 7-10. http://sas-space.sas.ac.uk/2931/l/Amicus67 Ja.vasuriya.pdf (last accessed:

2.11.2013).

'to Helping Countries Combat Comrption: The Role of World Bank (Washington: World Bank), and

Transparency International. 2008. Bribe Payers Index 2008. Berlin: Transparency International quoted in Luciano
Vaz Ferreira and Fabio Costa Morosini "The Implementation of International Anti Comrption Law in Business:

Legal Control of Comrption Directed to Transnational Corporations,"242.

'5'Ophelie Brunelle-Quraishi, "Assessing the relevancy and efficacy of the United Nations Convention
against Comrption: a Comparative Analysis " Notre Dame Journal of International & Comparative low, (2011),

101-166. http://www3.nd.edu/-ndjicl/V2ll/Brunelle-Ouraishi.pdf (last accessed: 2.11.2013), 101.
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scholars always leave room for the possible addition of any new element under different

circumstances.'5' According to the Encyclopedia of Social Sciences 193 I consideration of these

circumstances, new elements and misuse of the public power for private profit should be left to

"the best opinion and political morality of the time".l53

It has been noticed that the white collar crimes were generally committed by the

criminals who hold a respectable position and influence in the society and because of this high

socioeconomic status and money, their collars always remain white even after committing this

heinous crime.lsa It is also discovered that they are more problematic and complex as compared

to blue collar crimes. Comparatively, blue collar crimes are the violent crimes and may affect a

single family or a small portion of the society.ls5

Therefore, after several attempts to define these

definitions, giving a proper definition and description

existence of little resemblance in these several interlinked

in academic writings. ls6

terms and even after finding aware

is thus problematic because of the

fields and partially defined definitions

t52Michael Clarke, ed., Corruption: Causes Consequences ond Control (Great Britain: Frances Pinter
publishers Limited, 1983), 207.

"'C. Aikin, (1964), comrption, in J. Gould and W.L. Kolb, A Dictionary of social sciences, New York,
L|NESCO, p. 142, quoted in Leslie Palmier, "Bureaucratic Comrption and its remedies," in Michael Clarke, ed.,

Corruption: Causes Consequences and Control (Great Britain: Frances Pinter Publishers Limited , 1983),207 .

r5aThakur shailendra Nath, lYhite Collqr Crimes X-Posed (New Delhi: Manas Publications, 2010), I l, 12.

'stcraham Megan, "White Collar Crime and the United States' Economy" (2012). Honors Theses. Paper 49,

available online at: <http://scholars.unh.edu/cgilviewcontent.cgi?article:1048&contexFhonors> (last accessed:

r 8.3.20 r 4).
r5uJanice GoldStraw-white, I(hite-Collar Crime: Accounts of offending behavior (New York: Palgrave

Macmillan, 2012), 3.
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Basically, the white collar crimes connected several fields and overlap with neighboring

concepts.l5T In contrast, blue collar crimes are the crimes violently committed by the citizens of

the lower class and cause an immediate and highly visible harm to a person and his property. It

includes robbery, burglary, theft, assault and substance abuse.l58lt may also be in the form of

victimless crime, i.e., prostitution, gambling and drug abuse.l5e

The National White-Collar Crime Center defines white collar crime as "illegal or

trust for personal or organizationalunethical acts that violate fiduciary responsibility or public

gain".l60ln addition, the FBI defines white-collar crime as;

Illegal acts which are characterized by deceit, concealment, or violation of trust and

which are not dependent upon the application or threat of force or violence. Individuals

and organizations commit these acts to obtain money, property, or seryices, to avoid the

payment or loss of money or to secure personal or business advantage.l6l

l"These interlinked fields are 'bribery, campaign finance abuse, clientelism, cronyism, fraud,

embezzlement, extol'tion, graft, kickbacks, machine politics, misappropriation, misconduct, nepotism, patronage,

pork, rent-seeking, scandal, side payments, special interest politics, theft and venality.' Although different forms of
these crimes are also separate issues in criminology, but all these diverse fields have some common characteristics

which make them complex. See John Gerring and Strom C. thacker, "Political Institutions and Corruption: The Role

of Unitarism and Parliamentarism" available online at: < http://sws.bu.edu/jgerring/docurnents/Corruption.pdf)

fl ast accessed: 28.09.20 I 3).

r58christina Evonne Poulos, "A Comparative Study of White-Collar and Blue-Collar Criminals in

American Jails," The Journal of the Honors Program, 67-81 (2007).

http://www.marywood.edu/dotAsset/l I769l.pdf (last accessed: 28.04.2014).

't'Megan, "White Collar Crime and the United States' Economy" (Honors Theses, University of New

Hampshire, 2012).

r60Kane J, Wall AD: 2005 National Public Survey on White-Collar Crime. Fairmont, VA: National White-

Collar Crime Center, 2006, quoted in Marilyn Price and Donna M. Norris, "White-Collar Crime: Corporate and

Securities and Commodities Fraud," The Journal of the American Academy of Psychiatry qnd the Law 37, (2009),

53844. http//www jaapl.org/content/3714/538.full.pdf (last accessed:27 .11.2013).

r6rFederal Bureau of Investigation: V/hite-collar crime: A report to the public. Washington, DC: U.S.

Department of Justice, 1989, p 3. See also, Marilyn Price and Donna M. Norris, "White-Collar Crime: Corporate

and Securities and Commodities Fraud," The Journal of the American Academy of Psychiatry and the Law 37,
(2009), 53844. http://wwwjaapl.ordcontenV37/4/538.full.pdf (last accessed: 27.11.2013). See also, Cynthia

Barnett, U.S. Dep't of Justice, The Measurement of White-Collar Crime Using Uniform Crime Reporting (UCR)

Data l, hftp://www.fbi.gov/ucr/whitecollar forweb.pdf (last visited Oct.21,2005) (citation omitted). See also, J.

Scott Dutcher, "From the Boardroom to the Cellblock: The Justifications for Harsher Punishment of White-Collar
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Both the definitions prove that white-collar crimes are generally committed for financial

gain and badly affect the financial positions of individuals and business. Comrption expresses

itself in theft, bribery, misappropriation, money laundering, fraud, nepotism, collusion and many

; other forms.l62

2.3.1 Bribery

According to International law, bribery is a trade between two individuals or group of

individuals or between bribe givers or receivers.'63 It is a major form of comrption because of

the existence of a corrupt relationship around the world driven by profits, contracts or any other

monetary and non monetary favors.

By doing so they can buy political favors, profits, licenses, facilities, services, quotas, and

can also get an escape from the full burden of tax and so on.164 Article 15 of the United Nations

(a) The promise, offering or giving, to a public official, directly or indirectly, of an undue

advantage, for the official himself or herself or another person or entity, in order that the

official act or refrain from acting in the exercise of his or her official duties;

and Corporate Crime," available online at : <http://www.law.asu.edu/LinkClick.aspx?filetickeFOi2aD-
vScP0%3D&tabid:l 122 > (last accessed: 1 9.08.2013).

'u'Philip M. Nichols, "The Business Case for Complying with Bribery Laws", American Business Law
Journal 49: 2 (2012), 325-368. https://lest.wharton.upenn.edu/lgst/assets/File/ablj I l34.pdf (last accessed:
26.09.2012).

'u'Geo.ge Cremer, Corruption and Development Aid: Confronting the Challenges, trans. Elisabeth Schuth
(lndia: Viva Books Pvt. Ltd.,20l0) 10.

'*Jens Chr. Andvig et al., "Research on Comrption: A policy oriented survey", Norwegian Agency for
Development Co-Operation NORAD, Final report, December 2000 available online at :<
http://www. icgg.orddownloads/connibution0T-andvie.pdD (last accessed : 2l .l .2014), 15.
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(b) The solicitation or acceptance by a public official, directly or indirectly, of an undue

advantage, for the official himself or herself or another person or entity, in order that the

official act or refrain from acting in the exercise of his or her official duties.r65

Thus, both the acts of giving and taking bribe come under the ambit of bribery, according

to the above mentioned article. In this definition the description of "undue advantage" must also

be explained to make it more understandable.

It is commonly observed that most countries deal bribery in their penal law where one

person offers or promises money or any other benefit to officials in order to get any reciprocal

advantage which might be in the shape of influencing the decision of that public officer. For this

purpose, public officers accept illegal payments or other advantages in the form of bribery and

abuse their powers.l66

2.3.2 Embezzlement

Embezzlement is the theft of resources by the officials who are responsible to administer

the resources entrusted to them within the official capacities, but they misappropriate or steal

from these public resources.l6TThus, this serious crime involves the stealing, misappropriation,

and the abuse of power entrusted to the officers.l68

'u'Article l5 'Bribery of national public officials' of United Nations Convention against Comrption, 2003,
See also related article l6 of the same convention for'Bribery of foreign public officials and officials of public
international organizations'and Article 2l for'Bribery in the Private sector.'Text available online at: <
http://www.unodc.org/documents/treaties/UNCAC/Publications/Convention/08-50026_E.pdf) (last accessed:
29.09.2014)

'uuTalwar, ed., Corporate crime, (lndia: Isha books, 2006),221 .

'u'Cremer, Corruption and Developmenl Aid: Confronting the Challenges,ll-12.
r6sJosd G. Vargas-Hemdndez,"The Multiple Faces of Comrption: Typology, Forms and Levels," Available

online
at:<https://www.google.com.pk/url?url:https://spaa.newark.rutgers.edu/sites/default/files/files/Transparency Resear
ch_Con ference/Papers/Vargas-
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Article 17 of the UNCAC deals with the embezzlement, misappropriation or other

diversion of property by a public official;

Each State Parly shall adopt such legislative and other measures as may be

necessary to establish as criminal offenses, when committed intentionally, the

embezzlement, misappropriation or other diversion by a public official for his or her

benefit or for the benefit of another person or entity, of any property, public or private

funds or securities or any other thing of value entrusted to the public official by virtue of

his or her position.r6e

According to the source embezzlement does not come under the ambit of corruption from

a legal point of view, but from a broader definition it is a form of comrption. It affects general

public when public funds are misappropriated; however, there is no involvement of direct

stealing of individual's property. This is how it is different from stealing.rT0

2.3.3 Extortion

Extortion is the use of coercion, threat of violence or the exposure of the information for

the purpose of attaining cooperation, consent, bribery or abuse of state power.lTl A public

official can be a victim or an instigator. In this way public as well as private right can be

affected.rT2 Article 25 of the LTNCAC discusses this issue as;

Hernndez Jos.pdf&rct=j&frm:1&q=&esrc=s&sa:U&ved:0CBSOEACahUKEwj0zaGJ2pHJAhXEopQKHOD I

Azl&usg:AFOjCNF8WDakDTW|3emEFVnycDssrJGGeg> (last accessed:17.2.2014).

'u' Article l7 of UNCAC 2003. See also related article 22.

"oAndvig et al., "Research on Comtption: A policy oriented survey,"15.

'7'United Nations Office on Drugs and Crime, "The global Programme against Comrption un anti-
com:ption toolkit," 3nd Edition, Vienna, September 2004, available online at:
<http;//www.cgu.gov.br/onu/publicacoes/arquivos/toolkit.pdf > (last accessed: 16.4.2014).

lT2Hern6ndez, "The Multiple Faces of Comrption: Typology, Forms and Levels," See
https://www. eoogle.com.pk/url?Lrrl:https://spaa.newark.rutgers.edu/sites/dethult/files/files/Transparenc),_Research
Con ference/Papers/Vargas-
Hernndez Jos.pdf&rct:j&frm:I &o=&esrc:s&sa=U&ved:OCB8OFjACahUKEwj0zaGJ2pHJAhXEopQKHQD I

Azl&usg:AFQjCNFSWDakDTWl3emEFVnycDssrJGGeg> (last accessed:17 .2.2014).
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Each State Party shall adopt such legislative and other measures as may be necessary to

establish as criminal offences, when committed intentionally:

(a) The use of physical force, threats or intimidation or the promise, offering or giving of

an undue advantage to induce false testimony or to interfere in the giving of testimony or

the production of evidence in a proceeding in relation to the commission of offences

established in accordance with this Convention;

(b) The use of physical force, threats or intimidation to interfere with the exercise of

official duties by a justice or law enforcement official in relation to the commission of

offences established in accordance with this Convention. Nothing in this subparagraph

shall prejudice the right ofStates Parties to have legislation that protects other categories

of public official. r73

Normally organized crime groups use extortion for attaining the desired behavior through 
I

Fi
than obviously it also comes under the ambit of the white collar crimes. Its punishment depends '

upon the use of force inflicted on a person and in the form of state prison.lTa

2.3.4 Favoritism, Nepotism and Cronyism

Favoritism is another form of comrption which is the name of undermining the objective

grounds and an abuse of power for giving unfair advantages to the people on the basis of

'" Article 25 of the UNCAC.
t?aLegal Info, "Crime Overview Extortion," available online ati1r <hffp://www.legalinfo.com/contenUcriminal-law/crime-overview-extortion.html> (last access ed: 22.05.2014).
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personal relations. Nepotism and cronyism are its two forms.lTs Article 18 of the LTNCAC on this

aspect states that;

Each State Party shall consider adopting such legislative and other measures as may be

necessary to establish as criminal offences, when committed intentionally:

The promise, offering or giving to a public official or any other person, directly or

indirectly, of an undue advantage in order that the public official or the person abuse his

or her real or supposed influence with a view-to obtaining from an administration or

public authority of the State Pa'ity an undue advantage for the original instigator of the act

or for any other person;

The solicitation or acceptance by a public official or any other person, directly or

indirectly, of an undue advantage for himself or herself or for another person in order that

the public official or the persoii abuse his or her real or supposed influence with a view to

obtaining from an administration or public authority of the State Parry an undue

advantage.lT6

When an officer abuses his official powers and gives preferences, favors and benefits to his

close ones, family members, and |eople belong to his ethnic group or religion or from same

h

political receptiveness, this is calldd nepotism.lT' Same as, cronyism is broader than nepotism

and both these forms easily overldp. In cronyism preferences are given to the friends, family,

colleagues and favored political supporters.rT8Article 19 of the UNCAC relates to the abuse of

functions which states that;

Each State Party shall consider adopting such legislative and other measures as may be

necessary to establish as a c.ittinal offence, when committed intentionally, the abuse of

'75Jonasson, "International Law against Com"rption - An Icelandic Perspective," 12.

''u Article l8 of the UNCAC.

'"Cremer, Corruption and Develbpmenl Aid: Confronting the Challenges, 13, 14.

''8 Jonasson, "lntemational Law agaiirst Comrption - An Icelandic Perspectiv e," 12.
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functions or position, that is, tlie performance of or failure to perform an act, in violation

of laws, by a public official in the discharge of his or her functions, for the pulpose of
t

obtaining an undue advantage for himself or herself or for another person or entity. r7e

This article addresses the issire of abuse of power through which a public officer may get

an unfair advantage for himself or for any person belongs to him. Such behavior is condemned

by the UNCAC and declared as a criminal offence.

2.3.5 Fraud 1i

Another form of .oorptiol named fraud is a broad legal term covering many

t:

activities like overpricing, providing work of inferior quality, late supply, alteration in

completion, non supply,l8obriUery! embezzlement, counterfeit, illegal trade network,

t:

misleading information, misrepresentation, trickery, swindle or deceit and other

fraudulent activities by state agencibs and representatives.l8l

ii

However, there are still maily crimes which come under the scope of fraud, as a result,

scholars, analysts, and professionai investigators always leave room for the adjustment of other

offenses in the scope or definition.if fruua. Hence it is difficult to define it legally.rs2

illegal

time of

use of

similar

I

I

I

I

JIt must be noted that althoilgh it covers the largest group of
r!

common offenses, there exists a common element of deception for
ti

According to another view two elements are essential for proving a

offenses, but in all these

the purpose of any gain.

crime to be a fraud, i.e.,

'" Article 19 of the UNCAC. r!

[o Talwar, ed., Corporat, 
"ri*e,'\22

't'Andvig et al., "Research on Comlption: A policy oriented survey," 16'

,82Geoffery Smith, Mark Buttonl Les Johnston, and Kwabena Frimpong, eds., Studying Fraud as white

collar crime (United Kingdom: Palgrave Macririllan,20l l), 14.15'

lr

lr
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deceit or an intention to deceive and the actual injury or an intention to expose any person either

to actual injury or in risk of possible injury through that deceit or secrecy.ls3 In this regard,

Article 12 Sub- clause 3 of the LINCAC states that;

12 (3) In order to prevent comrption, each State Party shall take such measures as may be

necessary, in accordance with its domestic laws and regulations regarding the

maintenance of books and records, financial statement disclosures and accounting and

auditing standards, to prohibit the following acts carried out for the purpose of

committing any of the offences established in accordance with this Convention:

(a) The establishment of off-the-books accounts;

(b) The making of off-the-books or inadequately identified transactions;

(c) The recording of non-existent expenditure;

(d) The entry of liabilities with incorrect identification of their objects;

(e) The use of false documents; r8a

These are some acts which come under the ambit of fraud, according to the article 12 of i

: the IINCAC.

2.3.6 Money laundering

Money laundering is a process of concealing the source, identity and destination of the

monetary proceeds generated from the illegal or comrpt activities and covering it for further,

future and legitimate use.r85A complete definition of money laundering cannot be given as it

'8'Ibid.,5, 14.

'to Article l2 (3) of the LTNCAC.

'8sMicheal Levi, Maria Dakolias and Theodore S. Greenberg, "Money Laundering and Comrption," in

- The Many Faces of Corruption: Tracking Vulnerabilities at the Sector Level, ed. J. Edgardo Campos and Sanjayv 
Pradhan, 389-426. United States of America: The World Bank, 2007.



depends upon each country's domestic legal system and legal trends.l86 However, Article 23 (l)

(a) (i) and (ii) of UNCAC defines laundering cif proceeds of crime as;

(l) (a) (i) The conversion.or:transfer of property, knowing that such property is the

proceeds of crime, for the purpose of concealing or disguising the illicit origin of the

property or of helping any person who is involved in the commission of the predicate

offense to evade the legal consequences ofhis or her action;

(ii) The concealment or disguise of the true nature, source, location, disposition,

movement or ownership of or rights with respect to property, knowing that such property

is the proceeds of crime;187

Basically, concealment of tlile true resources of the proceeds of illegal or comrpt activities

is the focal point in the definition given by the LINCAC'

Money laundering creates hurdles for the law enforcement agencies in the identification

and detection of these ill-gotten ga'ins. Another worth considering issue is that it is diffrcult to

estimate the exact amount laundered every year around the world because of the existence of

some jurisdictions that formally offer'bank secrecy and avoid mutual legal assistance in this

regard.ls8

In addition, it is practiced by individuals, business holders, conupt states and companies,

thus causing a reduction in the legitimate flow of money in the market consequently money

accumulates in the hands of the criminals. It destabilizeS a country economically and exposes it

ls6Basel Institute on Governance,rlnternational Centre for Asset Recovery 2011, "Development Assistance,

;: Making the Connection", available online

lcq/nrrhlications/DflD brochure Final Version for print.pdf
Asset Recovery and Money 'Laundering: Making the Connection"

> (last accessed: 2l .l ,2014).

'"Article 23 (l) (a) (i) and (ii) of,UNCAc2003.
r88Micheal Levi, Maria Dakolias and Theodore S. Greenberg,

The Many Faces of Corruption: Trackin! Vulnerabilities at the Sector

Pradhan, 389-426. Uniied States of America:The World Bank,2007.

"Money Laundering and Comrption," in

Level, ed. J. Edgardo Campos and Sanjay
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to other major crimes.

required for tracing the

Accordingly, international cooperation between countries is essentially

ill-gotten gains.lse

- 2,4 ANALYSIS OF THE UNITED NATIONS CONVENTION AGAINST CORRUPTION
s

(UNCAC),2003 IN THE LIGHT OF ISLAMIC LAW STANDARDS

The LINCAC is the first globally recognized treaty which has tried to establish anti

corruption obligations.le0lnternational anti-comrption mechanism has become stronger after the

incorporation of this convention. The main purpose of this convention is to establish strong

anti-corruption policies by regulating cooperation among state parties and by harmonizing its

policies with the domestic anti-comrption legislations of state parties. These policies are related

to the prevention, detection, punishment and eradication of the comrption in both public and

private sector, which is a remarkable and tremendous work of the United Nations

Organization.lel

This convention claims universality as it is a leading anti-corruption tool. There are four

founding pillars; prevention, criminalization, international cooperation and asset recovery on

which the convention is based.le2

l8e Thakur shailendra Nath, llrhite Collar Crimes X-Posed (lndia: Manas Publications, 20lO),97, gB,

''oU.N.O.D.C. Comtption: Compendium of International Legal Instruments On Comrption, 2'd ed., 2005,
available online at :< http://www.cgu.gov.br/onu/publicacoes/Arquivos/Compendium.pd* (last accessed:
I 1 .03.2013). It was adopted by general assembly in its resolution 58/4 of 3 I October 2003 and opened for signature
in Merida, Mexico, 2003.

_. '''R. Rajesh Babu, "The United Nations Convention against Comrption: A critical overview," available
online at
<hftp:/yww.gooqle.c

comrotion-a-criticaloverwiew&gs_l=&pbx: l &bav:on.2.or.r ec.rJw,r_qf.&fp=63 ggcae474973Z56&bpcl=
3 5 4 6 6 52 1 &biw: 1 09 3 &bih:4 6 6.> (l ast acces sed on : 22.08.20 1 2), 8.

re2Quraishi, 
"Assessing the relevancy and efficacy of the United Nations Convention against Corruption:

Comparative Analysis," I 07.
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The second chapter of the convention "Preventive Measures" relates to the precautionary

or defensive measure against comrption in the public and private sector. It provides effective

solutions and discusses some restraint factors also. These preventive measures and solutions

include the establishment of anti-comrption policies and promotion, transparency and

accountability of these policies as stated in the Article 5 (l) of the convention;

l. Each State Party shall, in accordance with the fundamental principles of its legal

system, develop and implement or maintain effective, coordinated anti-comrption

policies that promote the participation of society and reflect the principles of the rule of

law, proper management of public affairs and public property, integrity, transparency and

accountability.re3

All the steps that should be taken into account, as mentioned in this article, rely on the

domestic legal systems of the states which show that these policies and solutions depend upon

domestic or national enforcement.

The UNCAC declared certain acts or different forms of comrption as criminal offences. It

also requires from state parties to declare certain actslea as criminal offences through legislative

or certain other measures.l95

The statement which emphasizes that; "Each State Party shall adopt such legislative and

other measures as may be necessary to establish as criminal offences"le6is mentioned in the

Article l5 and other articles of the chapter III "Criminalization and law enforcement."

'"Article 5 (l) of the UNCAC.
re4 like bribery, embezzlement of public funds, trading in influence, abuse of functions, illicit enrichment,

money Laundering, concealment, obstruction of justice and "participation in any capacity, such as an accomplice,
assistant or instigator in an offence established in accordance wittr this Convention" Sle, philippa Webb, i.The
United Nations Convention against Comrption: Global achievement or missed opportunify?" 204-229. See also
Article l5-42 of I-INCAC.

re5webb, "The United Nations Convention against Comrption: Global achievement or missed
opportunity?" 204-229. See also Article l5-42 of IINCAC.
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While focusing on the chapter IV, the provisions of UNCAC on "International

cooperation" congregate all states and demand their consensus over cooperation in the fight

against comrption. A general clause'on cooperation is depicted by Article 43 of the convention,

which affirms that "states Parties sHall cooperate in criminal matters in accordance with articles

44 to 50 of this Convention. Where appropriate and consistent with their domestic legal

system..."le7lt is true that the coopbration among the states at the international level is required

to combat comrption. Otherwise, it will not be possible to end comrption around the world.

Unfortunately, once again this claud'e depends on the approval of the domestic legislations from

the member states which show that the national legislations are better than intemational

enforcement mechanism.

As a matter of fact the convention has paid much attention to the mandatory cooperation

on the criminal matters. But in civil;and administrative matters state parties are only required to

"consider assisting each other" and adopt certain measures against comrption.''s Article 43 of

the convention states that "......State.s Parties shall consider assisting each other in investigations

of and proceedings in civil and administrative matters relating to comrption."lee In civil and

administrative matters state parties should endeavor more than the level of consideration.

Furthermore, the fundamental principle of "asset recovery" provides a mechanism of

return of assets to the requesting state and a framework for utilizing the combined power of all

''u Article l5-42 of UNCAC.

'"Article 43 (l) of LINCAC.
lesJan Wouters, Cedric Ryngaert and Ann Sofie Cloots, "The fight against corruption in International

Law," Working Paper No. 94 July 2012, available online
at:<http://ghum.kuleuven.be/ggs/publications/working Dapers/new_series/wp9l - 100/wp94-jwouters-cryngaert-
acloots.pdD (last accessed: 15.3.2014).

'" Article 43 (l) of LINCAC r

" t-
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the states in recovering and locating a victim nation's wealth.2o0 Article 51 generally imposes

that ,,The retum of assets pursuant to this chapter is a fundamental principle of this Convention,

and States parties shall afford one another the widest measure of cooperation and assistance in

this regard." 201 No doubt, the princiile of the asset recovery is a wonderful concept and effort of

the convention. This is how the victim nations may get a relief, if properly'enforced.

,i

The return of these illegaily obtained assets mechanism covers three stages, i.e',

investigation, prevention and confiscation along with the return.202 This convention obliges

financial institutions to verify the identity of its customers and beneficial owners of the funds.

Scrutinizing the accounts belongs to public officers is also essential for the purpose of prevention

and detection of suspicious transactions.'o' A.ti.le 52 Para 1 of the UNCAC focuses on this issue

which states that;

.......each State Party shall take such measuies as ma'y be necessary, in accordance with

its domestic law, to require financial institutions within its jurisdiction to veriff the

identity of customers, to take reasonable steps to determine the identity of beneficial

owners of funds deposited into high-value accounts and to conduct enhanced scrutiny of

accounts sought or maintaine'a Uy or'on behalf of individuals who are, or have been,

entrusted with prominent public functions and their family members and close associates'

Such enhanced scrutiny shall be reasonably designed to detect suspicious transactions for

the purpose of reporting to competent authorities and should not be so construed as to

2ooJayasuriya, "The expanding frontiers of international law in the fight against comrption," 7-10. See also

Article 54-55 of UNCAC,

'o'Article 5l of the LTNCAC.

202R. Ralesh Babu, ,,The United Nations Convention against Comrption: A critical overview"' 21,22. See

article 57 of the UNCAC.
2o3Jayasuriya,,,The expanding frontiers of international law in the fight against comrption,"T-10, See also

Arricle 52 paia I of the LINCAC. Other related articles are; Article 54 and 55 of UNCAC'
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discourage or prohibit financial institutions from doing business with any legitimate

customer.204

Article 52 (l) describes some important measures which must be followed and

implemented in order to stop suspicious transactions.

Moreover, Article 65 Para I of the convention highlights the need of close conformity of

national legislation with this convention through new laws or amendment in exiSting laws.20s

Article 65 para I of the convention states that; "Each State Party shall take the necessary

measures, including legislative and administrative measures, in accordance with fundamental

principles of its domestic law, to ensure the implementation of its obligations under this

Convention."206 But, the article dbes not bind the party states to adopt any specific step which

could be a part of these "necessary measures."

After considering various international law standards on comrption, it is pertinent to

mention here that the UNCAC has many innovations, but in reality it also consists of some

,weaknesses as well, which affect its impact on the battle against comrption. Although it created a

high level of awareness among the people about comrption, however, here is the question of its

bredibility and fulfillment of the world's expectations. Accordingto Philippa l|/ebb, it is not an

achievement, but a "missed opportunity".'Its provisions related to the private sectbr's comrption

2@ Article 52Para I of the UNCAC.
2osDemosthenes chryssikos, "United Nations convention against com:ption: An overvibw with special

focus on the provisions relevant to criminal justice authorities," available online at :<

http://www.unafei.oijp/english/pdf/RS-No83No83-l9VE Demostenesl.pdf> (last accessed: 05.03.2014).

206 Article 65 Para 1 UNCAC
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are non mandatory, ignoring the large size of the private sector.and its relations with public

sector.2oT

Another failure is related to inonitoring mechanism which is challenging no doubt, but it

does not influence the state sovereignty on the matter of comrption.208 One of the loopholes of

the UNCAC is that it ,,encourages" but does not o'require" state parties to provide assistance or

services in investigation and procedure related to civil and administrative matters of comrption

as mentioned earlier.2oe Like all otlier multinational treaties it also copes with the enforcement

crisis whenever there is a conflict between national law and international law. Its provisions are

mostly non mandatory. This convention does not comprise of military and economic sanctions

also. It consists of discretionary terms too, which make it ineffective to some extent, in order to

eliminate com:ption.2 
I o

Now coming to the substantial part of the research, the Islamic law is a different and

unique divine religion based on tlre characteristics of Qur'anic legislation. That is why its

legislative process and standards are also different from other legislations made by the Western

legal systems.2ll The TJNCAC must be checked against Islamic law standards which is central to

the discussion.

,o'Webb, ,,The United Nations Convention against Comrption: Global achievement or missed

oppornrnity?'' 227 -229.

'08 lbid
20' Micheal Levi, Maria Dakolias and Theodore S. Greenberg, "Money Laundering and Comrption," in

The Many Faces of Coryuption: Tracking Vulnerabilities at the Sector Level, ed. J' Edgardo Campos and Sanjay

Pradhan, 397.

2roeuraishi, ,,Assessing the relevahcy and efficacy of the United Nations Convention against Corruption: a

Comparative Analysis." 164-1 66.

'ltNaseem Razi, "Qur'anic Legislation in Modern Context," Pakistan Journal of Islamic Research

8(2011), l7-30. http://www.bzu.edu.pk/PJIR/eng2NaseemRazi.pdf (last assessed 19.10.2014),29.
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2.4.1. The Focus on moralify
,,

It has been discussed earlier,;that the objectives of the Islamic law and Islamic ethics are

the same and cannot be separated from each other. The concept of ethics in Islamic law is based

on the individual and societal behavior. These are the nonns which every person should obey and

act accordingly.2l2 Allah (s.w.t.) says that "you are the best of peoples, evolved for mankind,

enjoining what is right, forbidding vihat is wrong."213 For making a society free from comrption

ethical values must be taken into cohsideration in every aspect of the life including business and

economics.2la

Dr. Dayanath Jayasurra whil! focusing on the problem of comrption also stresses that

honesty, integrity, moral values and|virtues cannot be implemented through intemational law or

treaty obligations. There is a need to inoculate these values and moral standards into the

generations. He added that, for the nations, it is the time to show their moral strength for winning

the battle against conuption.2l5

Asad Ullah and Mussawar Sliah discuss the work of some scholars named; Beets, Tittle

and Welch, in which all of them dcused on the relationship between religion and comrption.

Beets in his work discussed that religion abstains from economic exploitation thus, in this regard

"2Adibah Binti Abdul Rahim, Understanding Islamic Ethics and Its Significance on the Character

Building, International Journal of Sbcial Science and Humanity, Vol.3, No.6(2013),508-513,
http:/iwww.ijssh.org/papers/293-B000Q7.pdf(lastirssessed: 1.10.2014),51l.

213 qur'an 3: 110.

t'o Abdul Rahim,"Understanding Islamic Ethics and Its Significance on the Character Building," 510.

2rsJayasuriya, "The expanding frontiers of international law in the fight against comrption," l0.
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religious leaders should be consulted.2l6Furthernore, Tittle and, Welch, both have paid attention

to the social control mechanism which may become strong through religious teachings and

morality.2l7

Unfortunately, the religion always has been ignored in tackling comrption. Use of

religious teachings is the only way through which social and ethical values can be revived and

accordingly economic exploitation can be minimized.2lsln westem countries, religion always has

been separated from the law. The policy makers of the west always tried to promote

secularization for political, social and economic reforms and considered the participation of

religious parties in governmental affairs as "dangerous and backward."2le

Without any kind of objection, Muslims are under a strict liability to fulfill the principles

of the objectives of Islarric law. Western legislations, quite the opposite, consider religion a

personal matter of individuals.22o However, it is a sad reality that whenever Muslims tried to

implement "western development strategies" they pay much less attention on the significance

and rcalization of maqasid. In fact, it is more right to say that they badly ignored the

development of the society through the doctrine of maqasid.22l

2r6Beets, S.D. (2007) International corruption and religion: an empirical examinalion. Journal of Global
Ethics,3(l), pp.69-85, qouted in Asad Ullah and Shah, "Does Pakistani Society Accept Comrption as a Changed
Value with Reference to Religious Perspective?," 69.

2rTTittle, C.R. and Welch, M.R. (1983) Religiosity and deviances: toward a contingency theory of
constroining effects. Social Forces, vol, 6l(3), pp. 653-82, qouted in Asad Ullah and Mussawar Shah, "Does
Pakistani Society Accept Comrption as a Changed Value with Reference to Religious Perspective?," 69.

2rsAsad Ullah and Shah, "Does Pakistani Society Accept Com.rption as a Changed Value with Reference to
Religious Perspective?,"70.

2re"Reclaiming Tradition: Islamic Law in a Modern World," International affairs review, available online
at: <http://www. iar-gwu.org/node/23> (last assessed: I 0. 1 0.20 I 4).

'20 Naseem Razi, "Qur'anic Legislation in Modern Context," 29.

"'M. Umer Chapra, "lslam and Economic Development (Islamization of knowledge -t4), ed. Zarar Ishaq
Ansari, (Islamabad: International Institute of Islamic Thought, and Islamic Research Institute, 1993), 9.

-
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The Transparency International's (TI) former Chief Executive, David Nussbaum in his

speech pays attention to the role of personal values or moral decision making in the fight against

this menace of comrption. He alsolimentions the research by the Federal Reserve Bank of St

Louis that explain about the relation between values, religion and comrption;

A belief in hell tends to mean less cortuption. and less corruption tends to mean a higher

per capita income. . .Combining these two stories. . .suggests that, all else being equal,
lr

the more religious a country isJ the less corruption it will have and the higher its per

capita income will be.222

The fact has been established.:in this research that religious values matter a lot and can

play an imperative role in the eradication of comrption.

It is good to know that in som,e developing countries, there are certain voices calling the

religion to be used as a new upproach'lo end comrption in all its forms. It is depressing, but true

to some extent that current solutions Le insufficient to provide that level of success and effort

which is required to combat this evil.223

http://www.irti.org/irj/go/km/docs/documents/lDBDevelopments/lnternet/Enelish/IRTI/CM/downloads/Distance-Le
arning_Files/ISLAM%2OAND%20EOCNOMIC%20DEVELOPMENT.pdf. (last accessed: 30.09.2014).

222Nussbaum,2006: l4 quoted in Heather Marquette, "Finding God' or 'Moral Disengagement'..in the fight
against comrption in Developing Countries?' Evidence from India and Nigeria. See,

hltp//r4d.dfid.gov.uk/odf/outputs/religiondev-rllc/marquette-l2.odf(lastassessed: 10.10.2014),

223Heather Marquette, "Finding God' or 'Moral Disengagement' in the fight against comrption in

Developing Countries? Evidence from India| and Nigeria." Public administration qnd development (2011),

http/r4d.dfidgov.uk/odf/outputs/religiondev-rpc/marquette-l2.pdf (last assessed: 10.10.2014).
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2,4,2 Accountability and Transparency System

The institution of Hisbah is an example of the voluntary accountability system which is

also an element of social responsibility and once again empowers the Islamic objectives of ethics

and morality.22a Consequently, in this way the immorality of comrption can be reduced.

Keeping in view the objectives of Islamic law, the westem approach lacks self restraint

factor or moral values so there is a need of a moral reinforcement in the west through western

legislations including the LINCAC in order to combat comrption. In Islamic law approach

restraining influence comes from inner side of a person, thus, self restraint is essential.22sOne of

the westem authors John M. Carroll also provides a solution of preventing white collar crime in

the personal accountab ility .226

On the contrary, according to western social scientific approach restraining influence

comes from the external sources otherwise the self restraint does not work alone. Additionally,

the Islamic approach solely depends upon the ethics and morality which is not sufficient for

attacking comrption so there must be some external supporting stratagem for providing a

complete solution.227

"o R. K. Salman and N.M Abdulraheem "Hisbar Institution and Protection of Islam Human Rights in
Nigeria: Congruence or Conflict," available online:
http://rksalman.com.ng/publications/HlSBAR_INSTITUTION-AND-PROTECTION OLISLAM_HUMAN RIG
HTS_IN_NIGENA.pdf (last accessed: 3.1.2014).

., 
225lqbal and K. Lewis, "Governance and Comrption: Can Islamic Societies and the West Learn from Each

Other?,24.

"uJohn M. Carroll, Controlling white collqr crime: design and Audit for systems security (London:
Butterworth Publishers, 1982) 27 .

227lqbal and K. Lewis, "Governance and Comrption: Can Islamic Societies and the West Learn from Each
Other?,"24.

!
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But the truth is that the objebtives of Islamic law consist of absolutely valid norms and

standards of uniformity against the variety of legal systems.22s The doctrine of Maqasid

possesses a principle of ijtihadfor arjrending the existing laws and accommodating the new laws

based on the public interest through ,i-r. .or..p t of maslahah.22s

Unluckily, the UNCAC has failed to adopt certain measures which can forcefully deal with

the political corruption. The main ilsue is that "transparency in political financing" is only a

recommendation under this convention. It also did not suggest any specific political system

which can be helpful in the reductionrof comrption. Due to the presence of this weakness the role

of the parliament to make a government accountable in case of political comrption also

diminishes.23o

Moreover, the priiciples of transparency and impartiality, provided by the UNCAC, have

become weak only by pleasing the niajority member sfates during negotiation on the matter of

monitoring mechanism. Because thisiiclose monitoring mechanism may highlight or expose the

deficiencies present in the government system of these developing countries related .to the

availability of transparency or impartihlity based remedies and solutions.23l

"8N. J. Coulson, A History o7\i1r1r*,, Iaw (London: Edinburgh Universify Press, 1964) s-6.
++.1.+( loulson.+

oh2}Coulsono/o2CYo2}lslamico/o2}LawYo2}anldoh2}LegalYo2}Theory&f:false (last assessed: 19.1.2014).

"'\bid,225.

"o,,LINCAC in a nutshell: A quick gllia, ,o the United Nations Convention against Corruption for embassy

and donor agency staff," U4 Anti-Corruption Resource Centre U4 Brief, September 2010:6

http://wwrv.cmi.no/publications/file/3769-uncac-in-a-nutshell.pdf (last assessed:20.1.2014)

23rQuraishi, "Assessing the relevancy and efficacy of the United Nations Convention against Comrption: a

Comparative Analysis," 140.
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2.4.3 Legitimacy ai

There is no doubt in the autheihticity of the objectives of the Islamic law.232 On this base,

Islamic law's principles and morality is superior and dominating over any other law or religion

of the world.233 On the contrary, intemationai law regarding com:ption including the LINCAC is

not derived from any divine source instead its subjects and states play a direct,and fundamentdl

role in its creation. It also has been discussed earlier that its enforcement and application depend

upon the states and the domestic legdl systems of the states.23a

In addition, according to leadihg intemationai law scholars "international law is suffering

from a legitimacy crisis." tn rnui-,y constitutional democratic states intemational law is

considered to be an institutional fraihework which only guides its citizens. So in this situation,
,!

what would be the future of this law,tlit is an important question to ponder.235

2,4,4 TheEnfoicement Mechanism
i,

i!

In the westem countries, legiilation is mostly under the state control. On the other hand,

Islamic law is not under the control of Islamic government.236 That's why the enforcement

232Naseem Razi, "Qur'inic Legislation in Modern Context,"
http://www.bzu.edu.pk/PJIR/eng2NaseemRazi.pdf (last assessed: 19.10.2014).

233lvlalid Khadduri, "lslam and Mcihern Law of Nations", The American Jdurital of Inlernational Law 50,
358-372,http://en.iwpeace.com/sitesieri.iWpEace.com/files/field/filesipdf-l498.pdf (last accessed: 7.08.2014).

"ocolin B. Picker, International Law's Mixed Heritage: A Common/Civil Law Jurisdiction, Vanderbilt
journal of transnational law 41, (2008), 1083-l140. http://www.vanderbilt.edu/jotl/manage/wp-
contenyupl;ads/P (last assdssed: 13.10.2014).

235Mattias Kumm, "The Legitimacy of International Law: A Constitutionalist Framework of Analysis,"
The European Journal of Interniitional Law EJ\L Vol. l5 no. 5 (2004), 907-931.
http:|1207 .57 .19.226/joumal/Y oll5No5l3.pdf (last accessed: 18.05.2014).

236wael B. Hallaq, An Introductio,n to Istqmic Low (Nevr York: Cambridge university press, 2009), 8,

http://books.google.com.pk/books?id:3YvEt3PxmAcC&printsec=frontcover&dq:lslamic+Law+and+Legal+Theory
.+ed.+lan+Edge+by+N.+J.+Coulson&hl=en&sa=X&ei=bmVDVJ2yO9HUaqHHguAD&ved:0CDOO6AEwBTgK#
v=onepage&q&f:false ((last assessed: 19. 1.20 l4).
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problem is another major issue of intemational law. It is often complained that its sanctions are

costly, difficult to impose, coordinate and usually ineffective.23T

One of the main hurdles or barriers in the effectiveness of the LTNCAC is that it does not

consist of sanctions or punish its member states for non compliance. They are more in the favor

of cooperation among the states instead of punitive tactics, But it is central to the discussion that

sanctions are vital for the enforcement of any treaty.238

Another unfortunate fact is that the crisis of "Political Dominance" in the enforcement of

Intemational law is another related issue. Dominant states often use international law for their

own purposes. Furtherrnore, history shows that powerful states always have been violating this

law, Nevertheless, international law seems very helpless in this regard as it always needs

powerful and dominant states for its effectiveness and enforcement.23e

That is why the effective enforcement or value of any agreement or multilateral treaty or

convention can be judged through the binding capacity. How much and to what extent the

agreement may bind the members to obey it.2a0 Another trouble is that it is much difficult to get a

consent, harmony or compromise of all the member states to trim down their sovereignty,

'3'Anu Bradford and Omri Ben-Shahar, "Efficient Enforcement in International Law," Chicago Journal of
lnternationql Lqw 12, No. 2(2012) 375-43t.
http://home.uchicaso.edu/omri/pdf/articles/Efficientjnforcement_lnternational_Law.pdf (last assessed:
l 3. I 0.2014).

2"Ophelie Brunelle-Quraishi, "Assessing the relevancy and efficacy of the United Nations Convention
against Comrption: a Comparative Analysis," 141.

23\ico Krisch, "International Law in Times of Hegemony: Unequal Power and the Shaping of the
International Legal Order," The European Journal of International Lqw EJIL 16, No.3(2005), 369-408.
http ://www. ej il. org/pdfs/ I 6/3/3 0 1 . pdf (last accessed : I 3. 1 0.20 I 4).

2ooAndrew T. Guzman, The Design of International Agreements, 16 EUR. J. INT'L L. 579, 580 (2005)
quoted in Ophelie Brunelle-Quraishi, "Assessing the relevancy and efficacy of the United Nations Convention
against Com.rption: a Comparative Analysis " Notre Dame Journal of lnternational & Comparative law, (2011),
101- 166. http:i/www3.nd.edu/-ndj icl/V2l l/Brunelle-Ouraishi.pdf (last accessed: 2.1| .2013).
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territorial rights, benefits and demands. The conflict of interests of different states is also a main

obstacle in the enforcement of the multilateral treaties.2al

It is argued that the LINCAC has different levels of obligations based on the

implementation of the convention. These obligations range from "hard" obligations to "very soft

ones." Consequently, through some'provisions state parties are required to implement certain

provisions. A number of provisions are only to consider a few steps. Several are dependent on

the economic condition of the couirtries. Numerous are only for guidance and rely on the

domestic policies and decisions. Few.are linked to the sovereignty of the state parties, i.e. article

4 of the LI-NCAC.242

So, according to

proved very problematic

the author, there are many "escape hatches" in the LfNCAC which have

ii

in the enforcement of the UNCAC.243

2areuraishi, "Assessing the relevancy and efficacy of the United Nations Convention against Comrption: a

Comparative Analysis," 126,127.

,o'The United Nations Convention.lagainst comrption: the globalization of anticorruption standards,"

prepared for a Conference of the International Bar Association International Chamber of Commerce Organization

for Economic Cooperation and Development "The Awakening Giant of Anticomrption Enforcement" London,

England, 4-5 May 2006. Available online at:

<h;p://archive.transparency.org/globalJrioritles/international-conventions/readings conventions#un> (last

urrilr* :.itlot+),4. S.. ulro Arri.l.4 (l) and (2) of the UNCAC is related to the protection of sovereignty

which states that;

1. States Parties shall carry out their obligations under this Convention in a manner consistent with

principles of sovereign equality and territorial integrity of States and that of non-intervention in

domestic affairs of other States. .i

the
the

2. Nothing in this Convention shall tntitle a State Party to undertake in the territory of another State the

exercise oljurisdiction and performance of functions that are reserved exclusively for the authorities of that

other State by its domestic law.

203 Ibid.



2.4.5 The Binding or Non-Binding Nature

It is true that there is no compulsion in Islamic law on the people of the world to adopt this

religion, 'oobut once they adopt it, they are strictly bound by the dictates, commands and the

objectives of Islamic law,2aslt is "unalterable" or "indivisible" law. Muslims accept it as a whole

and not in parts. In this way, the international law on comrption can be more helpful or more

effective if western policymakers add the notion of hifz al-mal that mankind is a trustee of all

resources given by Attah almighty and the doctrine of the objectives of Islamic law is a

guardianship system for the preservation of these God given wealth rerource,.'oo

It also has been criticized that in some Islamic regional societies the law and religion are

not closely interlinked as they were in classical times. Shari'ah and public law (Qanoon) are

merged into some Muslim countries, the range of which differs from country to country which

makes the status of Islamic law different in different Muslim countries. Author wrote, in reply to

this criticism regarding the situation of the legal systems in many Muslim countries, that

Shari,ahis alegal order, it has nothing to do with the legal situation in Islamic countries' It has

universal application and its legal norms are much broader than considered by the people and the

media of the west.247

2oaqur'an states that "There is no compulsion in religion . . ." (Qur'an 2: 56).

,rrAllah said: ,.O you believe! Enter perfectly in Islam and follow not the footsteps of Satan. Verily, he is to

you a plain enemy." (Qur'an: 208).

,rulmran Ahsan Khan Nyazee, "lslamic law is International law," available online ati

<http://www.nyazee.orgy'islaw/international/islint.pdf) (last assessed: 19.10'2014)' I '

,oTBirgit Krawietz, .'lntroduction," in Islam and the rule of law: bet'tveen sharia and secularizalion' ed'

Birgit Kraiietz urj Helmut Reifeld, (Berlin: Konrad-Adenauer-Stiftung, 2008) 9-14'

httpl//www.kas.de/wf/doc/kas-13008-544-2-30.pdf (lasi accessed: 13.1.214). See also, Sheikh Wahbeh al-

Zuhili,"lslam and international law, Interrinnai review of the Red Cross 87, No' 858(2005)' 269-283'

hili.pdf (last accessed: 5.4.201 4).
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Exclusively discussing the monitoring mechanism of the UNCAC, one state is enough for

giving another a license to disobey this convention. Moreover, many provisions of the LINCAC

cannot be executed without national implementation which is the responsibility of its member

.'? states,248 i.e. the provisions of criminalization, preventive measures, and asset recovery of the

UNCAC.24e These provisions themselves show and highlight some loopholes in the international

law regarding comrption. Many provisions of the convention give an effect that the domestic or

national enforcement is better than the intemational enforcement mechanism.250

Thus, a consensus on a single strategy related to the monitoring mechanism is difficult or

sometimes impossible to impose. Therefore, it can be said to comply with this convention

depend on the willingness of all states to respect and obey. Otherwise the consequences would be

different.2sl

2.5 CONCLUSION

Summing up all entire, the analysis of the TINCAC in the light of Maqasid confirms that

the standards of the objectives of Islamic law are better and wider in scope in the abolition of the

corruption. The Devine revelations, ethical system of the objectives of Islamic law, self

accountability factor which enhances the morality and spirituality in the followers beyond the

2asQuraishi, "Assessing the relevancy and efficacy of the United Nations Convention against Corruption: a

Comparative Analysis," I 34.

2aeThe United Nations Convention against comrption: the globalization of anticorruption standards,"
Preparedfor a Conference of the International Bar Association International Chamber of Commerce Organization

for Economic Cooperation and Development "The Awakening Giant of Anticorruption Enforcement" London,
England, 4-5 May 2006. Available online at:
<http://archive.transparency.ordglobalJ:riorities/international_conventions/readings_conventions#un> (last

assessed: 3.1 1.2014), 4.

2s0 
Quraishi, "Assessing the relevancy and efficacy of the United Nations Convention against Com.rption: a

Comparative Analysis," l4 l.
2srtbid.,l34.
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power of punishments present in the legal system, the institution of the Hisbah. the principle of

morality in economics, the equitable and just distribution of income and comparatively more

strict punishments against comrption are quite powerful tools and techniques of the objectives of

Islamic law for gaining an effective success in the battle against comrption.

As far as the UNCAC is concemed, it is true for the International law regarding

comrption that its current solutions are insufficient and has failed to achieve its targets around

the world. Specifically, the UNCAC has tried to establish anti comrption obligations and created

a high level of awareness among the people related to comrption. It has many innovations and

strengthens international law, nevertheless it is impossible to expect from any anti-comrption

legal instrument to completely eradicate the comrption.

.\
v

\
*
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CHAPTER 3

MAeASID AL-SHARI'hH AND ANTI CORRUPTION LBCISIaTIVE

SYSTEM OF ISLAMIC REPUBLIC OF PAKSITAN

3.1 INTRODUCTION

As this thesis has been conducted in the Islamic Republic of Pakistan, therefore,

anti-comrption laws and legal insttuments of Pakistan are relevant to discuss here. It is also

essential to knor,v the causes and effects of comrption in the economy of the Pakistan.

Furthermore, loopholes present in these anti-comrption legislations and enforcement crisis are

also worth discussing. In addition, effectiveness of the law making policy and enforcement

mechanism of pakistan also comes under the scope of this chapter. While highlighting the

problem of comrption and anti-conrlption legislations, standards and efforts of Pakistan it is also

important to find the solutlons of erAdicating comrption in Pakistan.

3.1.1 The Situation of corruption in Islamic Republic of Pakistan

It is a sad reality that comrpticn is worst in Pakistan and whole structure is affected by

i
the financial and political com:pti5n, nepotism,and abuse of power. Not even a single public

office is immune from the "misuse of entrusted power for private gain." Moreover, the petty
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corruption is rampant where as mega co:ruption is mostly found in development projects and

bank loans.252

This social problem was also addressed by Quaid-e-Azam Muhammad Ali Jinnah, the

founder of the Islamic Republic of Pakistan, in his first and historical address to the Constituent

Assembly on August ll, 1947 . He said that Pakistan inherited corruption as it was existed in its

roots at the time of independence.253 He considered bribery and comrption a "poison" for the

nation and he was very determined in tackling this malevolence.2sa

While giving the data and information, a famous journalist of the Pakistan Ansar Abbasi in

his article "TIP 2012 report on corruption may hit Pakistan like a bomb" discussed the reports

of Transparency International and Washington-based World Justice Project (WJP) 2012 Rule of

Law index. He wrote that the tenure cf Pakistan People's Party spoiled the reputation of the

Pakistan as it has set the new records of comrption in the history. In the year 2008, Pakistan

ranked as the 47th mcst comrpt country in the world, but in 2009 corruption increases in the

country and it got a rank 42nd. In 2010 its rank was 34. Report of 2011 was less harmful as

compared to 2012 and presents 42nd rank.2ss

"'Umbreen Javaid, "Com;ption and its Deep Impact on Good Governance in Pakistan," Pakistan
Economic and Social Review Volume 48, No. I (2010), 123-134. bfip:l/pu.eAu.ptcllmaW
FlLESlTo/o20J AY AlD%o20Corruptiono/o20and%o2Aitso/o20Deepoh20lmpact%o20onYo2jGoodYo2jGovernanceo/o2}9i.
pglf(last accessed; 20.10.2013), 123.

253Ahmed Rashid Jamal, "Efficiency of Anti-Comrption Strategies in Afghanistan and Pakistan: What has
worked and what hasn't," a.railable online at: <h@lglshue.atlaili!:
community.orgy'app/webroot/files/articlepdf/Anticormption.pdf > (last accessed: 14.3.2014), 12.

2saQuoid-i-Azam Mahomed Ali Jinnah Speeches as Governor-Generql of Pakistan tg47-t948 (Karachi:
PakistanPublications,n.d.),T.SeealsoNoorul Haq,Comrption: CausesandCure, lPRIJournql XII,no. l(2012):
149-156 http:/iipripak.org/foumal/winter20l2/Opinion%204.odf (last accessed: 22.1.2014).

"tAnsar Abbasi, "TlP 2Ol2 repcrt on com:ption may hit Pakistan like a bomb," The News, Wednesday,
December 05,2012, available online at: <http://www.thenews.com.pVTodays-News-13-19262-TIP-20 l2-report-on-
corruption-may-h it-Pakistan-like-a-bornb> (last accessed: 30.06.20 I 4).
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Furthermore, Transparency International's Annual Global Report 2012 has declared

Pakistan as the 7th among the most comrpt and insecure countries.'56Howerer, in the yeu 2013,

Pakistan has improved its ranking in comrption perception index and attained the rank 48ft

v which is a considerable improvement.2sT

3.1.2 Instances of corruption in Pakistan

The National Accountability Bureau (NAB) has initiated an inquiry against highly

significant comrption cases on the order of the Supreme Court of Pakistan. The cases include;

comrption in the affairs of Pakistan Railways, ISAF missing containers involving huge losses of

duties or taxes worthy of billions of rupees and the comrption and misuse of authority in Oil and

Gas Regulatory Authority (OGRA) following the appointment of its last chairman.2ss The haii

comrption case is also one of the worst comrption cases. Some of the cases are given below;

t

3,1.2,1Muhammad Yasin vs. Federation of Pakistan (PLD 2012 SC 132)

In the case of Muhammad Yasin vs. Federation of Pakistan, the matter relates to the

appointment of the chairman of Oil and Gas Regulatory Authority (OGRA). In this case the

petitioner filed a complaint against the illegal and unlawful appointment of the chairman of

(OGRA). The Supreme Court of Pakistan after establishing the jurisdiction to hear the case

held that the appointment was void ab-initio. Hence the salary, value of perquisites and all

"u Ibid.
2s7Dawn.com, 

"Pakistan improves ranking in TI's 2013 graft index," updated Dec 03, 2013 10:48 am,
available online at: <http://www.dawn.con/ne > (last
accessed: 20.0 5 .20 I 4).

"t"NAB probing high-profile com.rption cases" available online at<http://ipaidbribe.p >
(last accessed : 3.09.2012).



v

other benefits availed by the respondent Cue tc this appointment would be recovered from

,<a
hrm.---

3.1.2.2 Suo Motu Case No. 7 of 2011 (2012 SCMR 226)

This case is related to non-transparent procedure of the purchase of 150 locomotives by

Ministry of Railways from a foreign company without offering tenders to other international

companies which were able to provide the same at much lower rates. Consequently, public

treasury bore the loss of forty billion rupees. The Supreme Court took the suo motu notice of the

situation and as a resu:lt the secretary railways stated before the Supreme Court that he had

cancelled the impugned order of the purchase and would issue fresh tenders to all international

manufacturers of locomotives. The Supreme Court disposed of the case with the observations

that after floating of fresh tenders, anybody feeling dissatisfied with the specifications of

locomotives required to be supplied, could avail appropriate remedy before the competent

n 260
rorum.

3.1.2.3 Suo Motu Case No.24 OF 2010 (2015 PLC CS 73)

This case is related to the corruption and embezzlement in the haii artangements for the

year 2010 in which hajj pilgrims were overcharged and not provided with the facility of

accommo6ation. Extra rno;rey was also taken fro;r them in the name of security' Investigation

further revealed that there was involvement of political persons and government officers in

looting of money. In this regard the Supreme Court ordered to complete the investigation and

trial against all accused persons as early as possible. It further ordered that strict measures should

'5' PLD 2or2 sc 132.

260 Suo Motu Case No. 7 of 201 I (2012 SCMR 226).
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3.1.2.4 Suo Motu Case No. 13 of 2009 (PLD 20ll sc 619)

This case relates to the joint - venture agreement between CDA and Multi-Professional

Corporative Housing Society (MPCHS) for development of land in Sector E-11 Islamabad' The

Supreme Court of pakistan held that two parties out of three did not submit the required

proposals along with their bids, meaning thereby no competition was there and only a single

party was in the field. In addition, authonties did not advertise for tender, thus deprived others

with the advantage of competitive bidding which is against the Article 18 of the Constitution of

pakistan 1973. As a result, a huge loss was suffered by the public exchequer' The

non-transparent transactions by the cDA were also a violation of Article 9 of the constitution'

Consequently, the agreement was declared to be inoperative and ineffective by 1ls $lrpreme

Court.262

3.2 AN OVERVIEW OF ANTI.CORRUPTION LEGISLATIVE EFFORTS OF ISLAMIC

REPUBLIC OF PAKSITAN

also be adcpted in future and govern:nent

arrangements. Constitution petition was disposeC

Since independence, many administrative and

the condition of corruption better in Pakistan. But

should issue guidelines related to the haii

of accordin gly.'ut

legislative measures have been taken to make

the consequences remain the same.263 Thus, it

'u' Suo Motu Case No.24 of 2010 (2015 PLC CS 73)

'u' Suo Motu Case No. l3 of 2009 (PLD 2011 SC 619)'

263,.Anticomrption and its D;scontenis: Anti-comrption in Post Independence Colonial

Bureaucracie s,"preparedfor presentatior at IPtvN conference: Innovotlons in Public Management for Controlling

Z;:;;;;;,'"' j;;- 
-'i1-5s:- iotz (Flonoluiu, Hawaii: 2ot2), available online at"<

' .,- - --^L:.,^ /l^^ I^.',-l^.r/1 <?-
://www.soosle.com.pk/url?url:hffD://www.ipmn'nevlndex'pnp/arcnlves/lpmJ-

: ^ ^-..-.: ^-^-.r:+^.ri-^^hr6h tt1 P,tor=i;-f'^: l.{}n=&esrc:s&sa:LJ&ved:0CBIOFiAAahUKEzu I zanllcolTupllonan(]ttsutsuut ltEI I t5z&r !r Je I'

wcthorHonRewna;g:AFoiCNEiolMer@ryE,estjrhzz.* (Last accessed 14.4.20|5),2,3.
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is vital to address here, why these anti-comrption measures failed, for the analysis of the

Pakistan's critical condition. For this purpose this section will give a brief analysis of legislative

measures taken by the govemments of Pakistan.

\
Pakistan signed the (UNCAC) on 9 December,2003 and ratified it on 31't August 2007,

but with reservation.26aAfter the ratificaticn Pakistan comes under the responsibilities imposed

by the LINCAC so that Pakistan can also take benefit from the convention.26sAhmer Bilal Soofi

considers the National Accountability Bureau Ordinance 1999 insufficient. Comparing both

legislations he declared that the UNCAC is much wider in scope. He further added that the NAB

ordinance has failed to implement the obligations imposed by the LTNCAC in Pakistan therefore

it needs to be replaceC with a more comprehensive legislation.266

Apart from regular laws against crime and fraud enshrined in the Criminal Procedure

Code (CrPC) 1898 anC Pakistan Penal Code (PPC) 1360 specific anti-corruption laws in Pakistan

=
include the Preventio:r of Comrption Aa.. -1947 and National Accountability Bureau Ordinance

7999.267

2uo"united Nations Convention against Corruption" available online at
<http://treaties.un.orgi Pases/ViewDetails.aspx?src:lND&mtdsg-no=XVII I- l4&chapter-- I 8&lang:en> (last
accessed: 13.11.2012). The reservation of Pakistan was "The Government of the Islamic Republic of Pakistan
declares that, pursuant to Article 66, Paragraph 3 of the Convention, it does not consider itself bound by the
provisions of paragraph 2 of this Article." Declarations and Reservations," available online at:
<httP://www.unodc.orddocuments/treatiesAlNCAC/ReservationsDeclarations/DeclarationsAndReservations l4Aug
2008.pdf> (last accessed : 22.05.20 1 4).

'u'Ahmer Bilal Soofi, "Accountabiliry law & UN convention," Dawn, available on line
at:<httP://www.google.com.pUurl?url:http://www.absco.pk/site/wp-content/urrloads/Accountabiliq,-Law-UN-

Convention.pdf&rcFj&frm:l &q:&esrc:s&sa:U&ved:0CCoOFjAEahUKErviY_ePpqt IAhXCnqYKHaVpAaU&
usg=AF'QiCNEiJFnnAJnXXWwvTJaEtIYTxkTe_A> (last assessed: 1.5.20 I 5).

2uu lbid.
261 Asa,l Sayeed, "The nafure of corupticn and an'.i-comrption strategies in Pakistan" available online at:

<http:/www.humanrig
comrption-strategies-in -paki stan> (last access ed: 0 5.07 .20 12).
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offenses. At first, its application r,vas limited only to the civil servants, but later through an

amendment, it also covered public servants employed by the state corporations.2T0

This Act was a model for the subsequent laws related to the corruption of public servants.

Legislators always have been attached to the basic structure of that law in their later legislations.

One of the flaws of this legislation is the requirement of special permission of the head of

department for pursuing a case and for the initiation of the investigation. This is a time taking

phenomena and makes an offender cautious before the time of investigation or persecution. It

makes the process of prosecution difhcult as well.27l

Section 5 (l) (a), (b), (c), (d) (e) of Prevention of Com:pticn Act, 1947 describes criminal

misconduct a:rd. the second clause of tbe same section has mentioned the punishment of the

criminal rnisconduct;

l) A public servant is said to commit the offence of criminalmisconduct.

a) if he accepts or obtains, or agrees to accept or attempts to obtain from any person for

himself or for any other person, any gratification (other than legal remuneration) as a

motive or reward such as is mentioned in Section 161 of the Pakistan Penal Code, or

b) if he accepts or agrees to accept or attempts to obtain for himself or for any other

person, any valuable thing without consideration or for a consideration which he knows

to be inadequate, from any person whom he knows to have been, or to be, or to be likely

to be concerned in any proceeding or business, transacted by him, or having any

connection with the official functions of himself or cf any public servant to whom he is

subordinate, or from any person r,vhcn he is subordinate, or from any person whom he

knows to be interesieJ in or related to the perscn so colcerned, or

27oMasood i(han, Niaz A Kakakhel and Mel Dubnick, "Prosecuting Comrption; The Case of Pakistan,"
Working Paper, American Society for Public Administration 26-27, March, 2004, available online
at<http://www.qub. ielschools/Schoolofuaw/Research/lnstituteofGovernance/Publications/briefingpapers/Filetouploa
d.47644.en.pdf} (last accessed: 5.04.2014), 5.

"' Ibid.
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c) if he dishonestly or fraudulently misappropriates or otherwise converts for his own use

any properly entrusted to him or urder his control as a public servant or allows any

person to do so, or

d) if he, by comrpt or illegal means, or by otherwise abusing his position as public

servant, obtains for himself or for any other person any valuable thing or pecuniary

advantage, or

e) if he, or any of his dependants, is in possession, for which the public servant cannot

reasonably account of pecuniary resources or of property disproportionate to his known

sources of income.272

The above mentioned section describes some acts which come under the ambit of criminal

misconduct, according to the Prevention of Comrption Act, 1947. These acts include bribery, 
,

fraud, abuse of power, and misappropriation. The second clause of the section 5 of the same act

' imposes the punishment of criminal misconduct as;

5 (2) .a.ny public servant who comrrits or attempts to commit criminal misconduct shall

be punishable with imprisonment for a term which may extend to seven years or with fine

or with both. 273

If any public servant, being a part of the state machinery and also responsible to protect

the rights of the governments and citizens, commits criminal misconduct, should be punished

with punishment more severe than mentioned in this section.

272 Section 5( l) (a), (b), (c), (d) (e) of Prevention of Comrption Act, lg47 .

2" Ibid.,5 (2).
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It may be deduced that although

level, but its inherent flaw of requiring

investigation, and prosecution" made it

this act successfully fought against corruption at a minor

permission of the head of the department for "initiation,

ineffective.2Ta

3.2.2 The Public Representatives (Disqualification) Act, 1949 and the Elected Bodies

(Disqualification) Ordinance' 1959

The Public Representatives (Disqualification) Act, 1949 and the Elected Bodies

(Disqualification) Ordinance, 1959 were made, but failed to achieve success in the abolition of

comrption. Many anti-com:ption agencies also have been a part of the fight against comrption

and corrupt practices like Provincial Anti Comrption Establishments (ACEs) and the Federal

Investigation Agency (FIA).275 All these agencies and organizations did not bring about the

desired results because of complicated procedures and political involvements. Hence, they did

not change the situation of comrption in Pakistan.276

3.2.3 The Ehtesab Ordinance 1996

The Ehtesab Ordinanc e 1996 was made for the "corruption and comrpt practices from

public offices and to provide effective rneasures for persecution and speedy disposal of cases

involving comption.t;277 1n addition, politicians and bureaucrats even presidents and prime

2TaMasood Khan et al., ,,Prosecuting Comrption: The Case of Pakistan," 5.

275The West pakistan Anti Comrption Establishment 1961 created the provincial Anti Comrption

Establishments (ACEs). The Federal Investigation Agency (FIA) replaced the Pakistan Special Police Establishment

(pSpE) in 1975. See, Amjad Mahmood,-"Pakistan's National Anti Comrption Strategy: Background, Stafus,

Opportunities and Challenges." See: http://

strategy-oakistan.pdf. (Last accessed 4.4.2014).

276,,Naiional Anti-Comrption Strategy (NACS) Islamabad - Pakistan 2002," Available online at:

<http://www.nab.eov.pk/Downloads/Doc/NACS.pd> (last assessed:24.07 .2014). I I - l4'

277Masood Khan, et al., "Prosecuting Com"rption: The Case of Pakistan," 7.
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rninisters all corne u:rder the scope of :bis legisla.ticn. investigati:n of assets, according to the

proporiion of the sou:ces of income was a.lso a part of that bureal,.'s responsibilities.2Ts

3.2.4 The Ehtesab trct 1997

The Establishment of the Ehtesab Commission was the first serious effort made by the

caretaker government in 1996.'7e In 1997, the commission was supplemented by Ehtesab

Bureau, which was responsible for the investigation and Ehtesab Commission hold the task of

the prosecution.280

The Ehtesab Act 1997 lost its credibility just because the reason of targeting only leading

political opponents. Consequently, the Ehtesab $ureau also declared to be an unsuccessful

organizaticn beca.use cf ',he adoption of an unfair:aechanisrn.28l

After the disappointment from the Bureau, the government made the National

Accountability Bureau (NAB) in 1999 which was backed by the National Accountability Bureau

(NAB) Ordinance 1999.

3.2.5 The National Accountability Bureau Ordinance, 1999

The National Accountability Bureau Ordinance (NAB) of 1999 is a major contribution

towards an effective anti-comrption legislation in Pakistan and gives wide powers to the

National Accountability Bureau and its chairman.282 The aim of the legislation is the "effective

278 National .A-nti-Comrption Strategy (NACS) Islamabad - Pakistan 2C02,' ll-14.
2'telavaid,"Comrption 

and its Deep Imprct on Good Governance in pakistan,,, 129.
2Eo"National Anti-Comrption Strategy (NACS) Isramabad - Pakistan 2002.- ll-14.
28rIbid.

2*2Ahmed 
Rashid Jamal, "Efficiency of Anti-Comrption Shategies in Afghanistan and Pakistan: What has

worked and what hasn't," available online at :<hltplatghivc.atlan!!:
community.or9app/webroot/files/articlepdf/Anticorruption.pdf > (last accessed:14.3.2014),14.
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measures for the detecticn, investigation, speedy disposal of cases of comrption, comrpt

practices anci rnisuse or abuse of powei."283 Through this law the punishment of comrption and

corrupt practices is fourteen years rigorous imprisonment and the definition of comrption

includes all pubhc office holders, politicians or any other comrpt person.28a

ln 2002, this ordinance was amended and made responsible for creating awareness

regarding comrption and its prevention through campaigns, media and educational sector. On the

basis of human rights violations (arrest without warrant, plea bargaining judiciary) and

provisions based on the exemption of the armed forces from NAB because of the existence of

their internal mechanisms of accountability, this legislation had also received immense

criticism.2ss

The Section 9 of the National Accountability Ordinance, 1999 also discussed comrption

describes the punishmentand corrupt practices. Furthermore, Section 10 of the same ordinance

for comrption and comrpt practices in the first clause which states that;

A person who commits the offence of comrption and corrupt practices shall

be punishabls with imprisonment for a term which may extend to 14 years,

or with fine, or with both, and such of the assets and properly of such person

which is found to be disproportionate to the known sources of his income or

which is acquired by money obtained through corruption and comrpt

practices whether in his name or in the name of any of his dependents, or

benamidars shall be liable to be forfeited to the appropriate Government.28u

2s3Preamble of NAB lg9g,l.
28aMasood Khan et al., "Prcsecuting Comrption; The Case of Pakistan," 8.

2s5sumaira Samad, "Combating Comrption: The case of the National Accountability Bureau, Pakistan,"
Journal of Administration & Governance JOAAG, Vol. 3. No.l, (2008). hup://joaas.com/uploads/9-SamadFinal.pdf
(Last accessed: 20. I 0.20 I 3). 93-95.

286 Section lC(1) of the National Accountat'ility Ordinance,lggg.
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The Punishment of a crime mentioned in this section is not enough for handling the

dilemma of comiption in Pakistan. As this crime has spread widely and badly infringed the rights

of the state as well as its people, therefore, the punishment should be more severe.

: Although this ordinance received great criticism, however, it is not wrong to say that it is

more credible legislation than any other anti-corruption legislation in the history of Pakistan. It

replaced the Ehtesab Act and consequently the Ehtesab Bureau also got replaced by the National

Accountability Bureau (NAB).287

3.2.6 Pakistan's National Anticorrupticn Strategy 2002

Pakistan's National Anticorruption Strategy 20C2 gives a complete framework for

combating corruption which covers, reviews, and assesses the causes, nature, extent and effects

of comrption in Pakistan. Moreover, prevention and enforcement measures are also apart of this

strategy. It also incorporated "TI's integrity pacts"288 in all contracts for goods and services.28e

But unfortunately, that strategy also did not make any difference.2e0

"7Samad, "Combating Com.rption: The case of the National Accountability Bureau, Pakistan," 93-95.

288The integrity pact is a tool aimed at preventing com:ption in public contracting with a formal non bribery
commitment. It stipulates the rights and obligations to the effect that neither side will: pay, offer, demand cr accept

bribes: collude with competitors to obtain the contract; or engage in such abuses while executing the conffact. See,

Brian P. Loughman and Richard A. Sibery, Bribery and Coruuption: Navigating the GlobalRisks, (New Jersey:

John Wiley& sons Inc., 2012) 258.
http:/,/books.google.com.pk/books?id:GclSzOZtaVcC&pg=PA257&dq=anticorruption+legislation+of+pakistan&hl
=en&sa:X&ei=Ml4-
VMzJ FlmxadCagdgL&ved=0CDCO6AEwBO#v:onepage&q=anticorruption%20legislation%20ofDlo20pakistan&f=
false (last assessed: I 5. I 0.20 I 4).

28eP. Loughman and A. Sibery, Bribery and Corruption: Navigating the Global Risks,258.

2eoAsad Sayeed, "The nature of comrption and anti-conuption strategies in Pakistan" available online at:
<http://www.humanrights.asia/resources/journals-magazines/article2/090 l/06the-nature-of-comrption-and-anti-
comrpti on-sff ate gies- in -paki stan> (last accessed : 0 5 .07 .20 12).
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3.2,7 The Ne'iional Reconeiliation Ordinance (I{RO)2007

The National Reconciliation Crdinai:ce (NRO) 2f;07 proved all previous accountability

efforts useless. It not only legalized the mega comrption, but also affected the whole

accountability structure. It was like a hurdle in the success of anti-comrption efforts. Thus, all

anti-comrption efforts lost their credibility after the promulgation of this ordinance. 2el

Fatima Bhutto deeply criticized this ordinance by saying that this ordinance is made for

clearing the criminal record of the "dirty politicians." This ordinance cannot be justified by

saying that in this way "Pakistan can move forward into the future."2e2 She said;

How th:n dc we Pakistanis justi|, our gcvernment's promulgation of the ethically

repeller:.t Naticnal P'.econciliatlon Crdirance? With what authority can a state proclaim

that all poiitrciar:s, t'ureaucrats, and (via nepotism) cer:ain friends and relatives accused

of 'political misccnduct' or murder and 'econcmic misappropriation' or stealing for the

last twenty years are to be immediately absolved of their crimes? With what conscience

- can we as citizens stand by and allow this to happen?2e3

She further added that "Previously, comrption took place under the table. Now,

safeguarded by an odious and illegal ordinance it will take place firmly on the table." Hence this

ordinance vrelcomes the comrpt politicians and economic exploiters in the country with "open

2el Javaid, "Comrption and its Deep Irnpact on Good Governance in Pakistan," l3l.
2'2Fatima Bhutto, "A hundred beats: A national shame," The News Intemational, October 14,2007,

avaiiable online
at: <http ://www. google
0-
%252014%2520Oct%25202007.pdf&rcti&frm=1&q=&esrc=s&sa=U&ved=OCDOQFjAGahUt<gwjpSNt<vo!.tAh
XhGaYKHVOkD 8&usg:AFOiCNEit-x6AROXHlte$-3eewaufUM5w> (last accessed:26.7 .2015).

2'3 Ibid.
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arrns."2e4Now the current status of this law is that it has annulled by the Supreme Court (SC) of

Pakistan in2009.2e5

3.2.8 The Pakistan Penal Code 1860

Section 16l to 165-A of Pakistan Penal Code, 186C provides the punishment for public

servant taking, agreeing or attempting to take bribes.2e6The Section 161 of PPC 1860 deal with

the public servant taking gratification other than legal remuneration in respect of an official act;

Whoever, being or expecting to be a public seryant, accepts or obtains, agrees to

accept, or attempts to obtain from any person, for himself or for any other person, any

gratification whatever, other than legal remuneration, as a motive or reward for doing or

forbearing to do any official act or for showing or forbearing to show, in the exercise of

his official functions, favour or disfavour to any person, or for rendering or attempting to

render any service or disservice to any person, with the Federal, or any Provincial

Government or Legislature or with any public seryant, as such, shall be punished with

irnprisonmer:t ef either description for a term which may extend to three years or with

fine or with bo:h.2e7

This section of the PPC imposes the punishment of three years, which should be

reformed and replaced with a harsh and more severe punishment in order to attain good

govemance and comrption free society. In addition, section 162 of the PPC states that;

"o Ibid.
2es 

Javaid, "Comrption and its Deep Impact on Good Govemance in Pakistan," l3 l.
2e6Sections 162- 165-A of the PPC deal with Public servant taking gratification, in order, by comrpt or

illegal means, to influence public servant (Sec 162) Taking gratification, for exercise of personal influence with
public servant(Sec 163) Punishment for abetment by Public Servant of offenses defined in Section 162 or 163 (Sec
164) Public servant obtaining valuable thing, vrithout consideration from Person concerned in proceeding or
business transacted by such public servant(secl65) and Punishment for abetment ofoffenses defined in Sections l6l
and 165.[(sec 165 (a)]

2eTsection 151 ofPakistan Penal Code, 1860.
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Whoever accepts or obtains, or agrees to accept, or attempts to obtain from any

person, for himself or for any other person, any gratification whatever as a motive or

reward for inducing, by com.rpt or illegal means, any public servant to do or to forbear to

do any official act, or in the exercise of the official functions of such public servant to

11:

disservice to any person with the Federal or any Provincial Government or Legislature, or

with any public servant, as such, shall be punished with imprisonment of either

description for a term which may extend to three years, or with fine, or with both.2e8

The punishment prescribed by this section is much less for the heinous crime of

corrupticn and briberyNhich also does not fulfill the required expectations and standards of the

purposes of Islamic law includingHifz al-mal. Furthermore the section 163 of the PPC states

that;

Whoever accepts or obtains or agrees to accept or attempts to cbtain, from any

person, for himself or for any other person, any gratification whatever, as a motive or

reward for inducing, by the exercise of personal influence, any public servant to do or to

forbear to do any official act, or in the exercise of the official functions of such public

servant to show favour or disfavour to any person, or to render or attempt to render any

service or disservice to any person with the Federal or any Provincial Government or

Legislature, or with any public servant, as such, shall be punished with simple

imprisonment for a term which may extend to one year, or with fine, or with both.2ee

It may be emphasized that less punishments encourage offenders to commit the crime

again and again without considering the severity of the crime. Hence the punishment prescribed

for this crime should be enhanced.

'e8 rbid, 162.

2n'Ibid., 
163.
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In spite of all lar.rs ard ager.cies Cis:ussed abcve, the general perception in Pakistan is

that the comrption has increased rather than decreased. Moreover, serious analysts do not

consider anti-corruption mechanisms doing well in Pakistan. They consider these laws and

q7 agencies discriminatory. Another criticism is that, these laws excluded the military, the judiciary

and Islamic clergy from their scope and boundaries. Other complaints include lack of capacity

and intent issues, lack of adequate training, duplication of effort across bureaus, lack of audit

controls, interference from the executive, etc. The National Anti-Corruption Strategy that was

unveiled in2OO2 has also remained ineffective.300

Furthermore, "lack of political leadershlp" and "absence of a legitimate political process

for anti-cornrption policies" are the rnain hurdles in eradication of comrption in Pakistan.3ol At

the moment, in spite of ali these abcve r:i:ntioreC larvs and efforts, there is no accountability law

in operation at the national level.302

3.3 THE IMPLEMENTATION OF THE OBJECTIVES OF ISLAN{IC LAW AND THE

ANTI-CORRUTPION LEGISLATION OF PAKISTAN

Pakistan was made for the sole purpose of the establishment and implementation of

Islamic order, but, unfortunately till the regime of General Zia-u!-Haq it was "never

institutionalized polltically and militarily."303 It is a very important question to discuss that what

300Asad 
Sayeed, "The nature of comrption and anti-corruption strategies in Pakistan" available online at:

<http:i/www.humanrights.asia/resources4ournals-magazines/article2l0901/06the-nature-of-comuption-and-anti-
corruption-strategies-in-pakistan> (last accessed : )5.07 .2012).

3orBrian P. Loughrnan and Richard A. Sibery. Bribery and Corruption: Navigaling the GtobalRlsts, 258,
3o2Javaid, "Comrption and its Deep Impact on Gocd.Governance in Pakistan,"l32.
303Jamal shah, "Zia-Ul-Haque and the Proliferation of Religion in Pakistan," Internationql Journal of

Business and sociql science, vol. 3, No. 21, November zol2, 3lo-323.
http:/iwww. google.com.pk/url?url:htto://ijbssnet.com/journals/Vol_3_No_21 November_201 2/33.pdf&rct:j&frm-
I &q:&esrc:s&sa=U&ved:0CCYOFjAEahUKEwi lptHH-
vHIAhVBOogKHReTCno&usg:AFQjCNFPll3Boolg4lmAsUdAe5a_LSebnw (last accessed: 16.6.215).

83



.V

should be the law of pakistan. "Whether an Islamic order should be enforced or whether the

country should be allowed to develop along secular lines as a modern nation state." In Pakistan

there has always been a conflict among "traditionalists" and "non traditionalists" over the iaw of

Pakistan.3oa

Inl979,the head of the state GeneralZia-ul-l7aq declared Pakistan an Islamic state and

defined the purpcse of its creation. As a result of this declaration Federal Shari'at Court (1980)

and Shari'al benches in every provincial High Court were established in the country.305

Furthermore, Hudood, Qisas, and Diyat were also introduced in the legal system of the country.

Thus, during the rule of Zia-ul-Haq, Pakistan experienced "an intense process of

re-islamization."3o6

In Pakistan, Islamization includes the replacement of western codes with Islamic laws

and ,,new insiituiions of the state, laws and constitution" can also be made according to the

command and dictates of the Islamic law.307 But "numerous constitutions" of Pakistan also

,ooTahir wasti, The Application of Islamic Criminal Law in Pakistan: Sharia in Prqctice (Netherlands: Brill,

2009), 3 available online

accessed: 27.7.2015).

'o' Ibid., 4.

,ouMalik Mohammad Tariq, "The rise and impact of Islamic Fundamentalism in Pakistan after the Soviet

Invasion in Afghanistan with speciat reference to Kpk and Balochistan," Bi-Annual Research Journal " Balochistqn

Review" ISSN Vol. XXIVt8t0-2174
2520IMP

l 2.s.20 r 5).

t,,'Tahir wasti quoted the definition of islamization by Al-Muhairi which is generally used "islamic

countries to refer to the official program of replacing laws of "western origin" with laws based on the 'lslamic

sources.'See, Tahir wasti, The Aoplicition of lslan.c Criminal Low in Pakistan: Shqria in Practice,3'
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possesses the "basic structure of inherent laws" i.e., the law of the British India existed before

independen...'ot

The constitution of Pakistan 1973 is a compromise between the traditionalists and non

traditionalists. It has some Islamic provisions, but some of its provisions are only made for the

intention of non-implementation. They are only "paper rules" which may be implemented

according to the o'dominant section of the govemment.o'30e In addition, the Islamic ideology

council has only an advisory role and does not possess any "inherent jurisdiction" to ensure its

recommendations tc be acted upon by the parliament.3l0 Article 31 (1) of the constitution of the

Paksian, 1973 states that;

Steps shall be taken to enable the Muslims of Pakistan, individually and collectively, to

order their lives in accordance with the fundamental principles and basic concepts of

Islam and to provide facilities whereby they may be enabled to understand the meaning

of life according to the Holy Quran and Sunnah.3rr

3o8Martin Lau, The Role of Islam in t.\e Legal System of Pakistan (Netherlands: Martinus Nijhoff
Publishers, 2006), 6, available online
https://books.google.com.pk/books?id=Yv2dPvefMHcC&ps=PA18&lpe=PA I B&dq:the+objectives+of+islamic+la
w+and+pakistan&source=bl&ots=vhT-
DO8rli&sig:cYvl9SU9VuzTU8hSpt8BB3ARNIw&hl:en&sa=X&ved=0CCUO6AEwBGoVChMIyeDSmTffyAIV
JOKmCh0JzONm#v=onepage&q=the%20objectives%20ofDlo20islamic%20law%20and%20pakistan&Ffalse (last
accessed: 21. 6.2015).

3oeRubya Mehdi, The Islamization of the Law in Pakistan (RLE Politics of Islam) (Abingdon, Oxon:
Routledge 20 I 3), 96, available online
https://bookS.google.com.pk/books?id=X9l zeacwHTkC&pg=PA 105&lpg=PA 105&dq=the+obiectives+of+islamic+
law+and+pakistan&source:bl&ots:rrpxOmLXET&sig= l bEOiyvufVlxpkgTKDJvcaFqh6E&hl=en&sa=X&ved:OC
BwO6AEwAmoVChMI9biCqrTfoAIV5ximCh3oG99F#v=onepage&q=the%20objectives%20oPlo20islamic%20law
%20and%20pak istan&f=false> (last accessed: 6. 1 .20 I 5).

3r0 Martin Lau, The Role of Islam in rhe Legal System of Pakistan, 8.

3t' Article 3l (1) of the Constitution of Pakistan, 1973.
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Article 31 of the constituticn of Pakistan, 1973 maintains that the state is under a strict

duty tc provide oppcrtunities through vrhich th.e fundaarental principles, basic concepts and

moral standards of the Islamic law can be observed.

Moreover, the clause (2) sub-clause (b) of the.Article 31 of the constitution of the

Pakistan, 1973 mentioned the responsibility of the state "to promote unity and the observance of

the Islamic moral standards."312 Through the combined effect of the article 3l and the article 37

of the constitution, which is related to the "promotion of social justice and eradication of social

evils,"3l3the state is under a strict responsibility to eradicate all social evils i.e., corruption under

the commands of the Islamic law.

Another impcrtant article 227 (l) of the constitution, which also binds the legislators that

the legislations on all matters must be made according to the instructions and guidelines of

Islamic law. The Article 227 (l) states that "All existing laws shall be brought in conformity

with the Injunctions cf Islam as laid down in the Holy Quran and Sunnah, in this Part referred to

as the Injunctions of Islam, and no law shall be enacted which is repugnant to such

injunctions."314 Thus the legislator is under a strict duty or bound to the principles and objectives

of shari'ah while making any new law in the country. Hence, it is the responsibility of the

govemment of Pakistan that all the social problems present in the country must be resolved in the

light of objectives of Islamic law.

For making anti-corruption laws of Pakistan compatible with the objectives of Islamic law

the punishments of corruption and ciirninal practices p;escribed by different provisions of the

anti-comrption laws of Pakistan should be:evieweC anC amended in the light of the punishments

tr2 Ibid., 3l (2) (b),

3t' Ibid., 37.

3to rbid.,227.
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prescribed by the stanCards of the objectives of Islamic law including Hifz al-mal. Principles of

transparency and accountability.should also be considered according to the values of Islamic law.

According to the siyasah punishments the punishment of imprisonment and banishment

should be added as a penalty in the anti-comrption laws-of Pakistan. Moreover, in accordance

with the ta'zirpunishment prescribed by the Islamic law, the punishment given through the anti-

comrption laws of Pakistan must be between the ranges from a reprimand to the death penalty.3ls

3.4 CONCLUSION

The present tenible condition of the Pakistan and the presence of corruption in almost every

public and private sector show that currently the comrption is one of the major troubles of

Pakistan. Despite all administrative, legislative and preventive measures, the Pakistan has failed

to control comrption which results that the comrption is rampant and its graph is continuously

rising day by day. Furthernore, the g.eneral perception shows that the present anti-comrption

mechanism has proved to be unsuccessful.

It has proved that one of the reasons fcr this mpid increase in the corruption in Pakistan is the law

and order situation, lack of accountability and Political comrption. Furthermore, the punishments are

11;

much less and not according to the punishments and standards prescribed by the objectives of Islamic

law. So, the punishments mentioned in the section 5 (2) of the Prevention of Corruption Act, 1947,

Section l0 (1) of the NAB ordinance 1999. and section 161-165 of the PPC must be enhanced in order to

discourage offenders.

"tThis range of punishment includes punishment of flogging, public rebuke, exposed to public scorn

(tashh'r), banishment and imprisonment until repentance etc. See Peters, Crime and Punishment in Islamic low,65-
67.
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CONCLUSION AND RECOTVTIUBNNATIONS

CONCLUSION:

The analysis, examination, as'bessment and findings of this thesis show that comrption

badly affects the civil, political, social, economical and cultural rights of the people of the world,

therefore, international law and shhri'ah both provide protection against the menace of

comrption, but Islamic law is more ileffective, beneficial in nature and have many doctrines,

principles, ethical and moral standards, legal norms, techniques and characteristics which make

the Islamic law eligible for becoming a part of modem anti-comrption legislations. Hence, in

order to tackle the problem of cJruption around the world, there is a need to make

anti-comrption legislations including the UNCAC and anti-comrption laws of Pakistan

compatible with the purposes of Islamic law includinghifz-al-mal.

After assessing both t.gut ,yr,.ms it may be declared that Islamic law standards of

protection of wealth or hifz al-mal are wider in scope. The doctrine of maqasid considers the

punishment of death penalty as maslahoh of thepeople against comrption. As far as the UNCAC

is concerned, this convention is unable to defend all the victim nations because of many "escape

hatches" present in it. Hence, it shoulcf'be reformed and reviewed with respect to anti-comrption

standards.
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RECOMMENDATIONS:
I

According to the findings, this thesis i'eccmrnends;
ft

TO THE UNITED NATIONS:

l. The United Nations should consider that the international law regarding comrption

including the LINCAC, needi to be reformed, properly enforced and reviewed with

respect to the military andu economic punishments, non-binding nature or effects,

enforcement mechanisms and empowennent of intemational law in the case of a clash

between dcnestic and internaiicnal enforcement.

2. Deat'h punishment must be added in international anti-comrption legislations including

the UNCAC, as a punishment'for the heinous'crime of comrption.

3., ,The Intemational iommunity should 'ionsider the fact that the religious o, *o.ul

modifications and adaptations shorild also be apart of any legislation of the global effect.

TO THE GOVERNMENT OF PAKISTAN: \
;:

L The government of Pakistap or politibal authorities should eradicate the political

comrption and make the pirticipation of jurists and religious scholars possible in

legislative and administrative processes so that anti-comrption laws can be made

compatible with the princir'5leso of maqasid al-shari'ah and maslahah. Thus, the

government.should find soh'ticns and remedies of all social problems, according to the

objectives of Islamic law.

2. The go,emment of Pakistan. iiust obey and-fulfill the requirements of the Article 31 and'

37 of the Constitution of Pakistan, 1973. Furthermore, the legislators must consider

Article 227 (l) of the constitution in all legislative matters.
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J. The Govemment of Pakistan shcuid review the provisions based on the punishments of

cormption and criminal practlces prescribed in,the Section 5 (2) of the Prevention of

Com:ption Act,7947,Section'10 (1) of the NAB ordinance, 1999 and Section 161-165 of

the PPC and amend them in the light of the punishments prescribed by the objectives of

Islamic law. Thus, the punishment of the comrption must be between the ranges from a

reprimand to the death penalty. Moreover, the punishment of imprisonment, banishment

and death penalty should also be added in the anti-comrption laws of Pakistan.
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