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The worW rests on thrcc pitlus: on ltuth, on jastice [J add oa peoce.

Rabban Simeon ben G@?roliel (Abt I, 18)

A Talmudic Commentary adds to this saying: nThe three arc reolly one,

Ifiustice is reallzed, truth is vindicoted ond Peoce rcsul&.,,

***

If a see a wrung you nasl right lt;

With yoar hand, if you can (meanhg by action), or,

With yourwords (meoning lo spea* oat), or

With your stare, or

In your heail, bat thot is the weahest offaith.'
Prophet Muhammad P.B.U.H. Hodith (saying)

***

If you want peace, workfor juslica
Pope Paul VIl

1- M. Cherif Bassiouni. Searching for Peace and Achieving Justice: The need for accountability, Law and
Contemporary problems, aritumn 1996, p.9.
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ABSTRACT

Contemporary developments in the science of administration have magnified the

functions of administration beyond traditional boundaries. The change in the scope and character

of the government from negative to positive has resulted in the concentration of considerable

powers in the executive branch of the govemment. The growth of administrative process has

created a vast new complex of relations between administration and the citizens. A significant

aspect of the expansion of the functions of the administration in contemporary systems of

governance is the growth of discretionary powers.

The number of administrative agencies with a wide variety of discretionary powers has

multiplied so much, that today the individual is more affected by administrative decisions than

by judgments of the courts of law. The reason for the preference for the discretionary powers has

been the belief that in contrast to ministerial powers which are unduly irregular, whimsical,

discretionary powers comparatively bring about speedy, expeditious and transparent decision

making. An extensive and pervasive system of govemance has come into existence in most of

the developing democracies including Pakistan.

Discretionary powers of administration are a by-product of an intensive form of

govemance and the consequential socialization of law. It also represents a functional approach to

law. The working of modem governments generates many disputes, which cannot appropriately

be solved by applying objective legal principles or standards. But they depend ultimately on

what is desirable in public interest as a matter of social policy.



The judiciary has been conscious of the fact that they have a responsibility to ensure that

the administration functions according to the Constitutional norms and the rule of law. The

problem of the scope ofjudicial review of administrative decision is one of the reconciliation

between the need for a speedy and specialized verdict and the fundamentals of fair play. The

courts have been eager to see that the decision makers are not led to exceed or misuse their

powers under the umbrella of finalilv or ouster clauses. Judiciary continues to play a pivotal role

in the controlmechanism of the administrative discretion.

A study ofjudicial review revolves around the question of how far the courts can go into

an examination of the decision of statutory bodies and agencies in the proceedings for review, as

distinguished from those of appeal. Therefore, one of the main objectives of the present study is

to locate the significance and the limits of the judicial control of administrative discretion.

Since the causes of considerable growth of discretionary powers are deep rooted in the

history of administrative pattern of each country, this study, therefore, affempts ,o *uU. u

comparative analysis of administrative discretionary decision making in different countries in

order to understand its impact on growth of this phenomenon in Pakistan.

The main emphasis of the present work is to study and examine the pafferns

administrative decision making under discretionary powers and the role of higher judiciary

evolving a control mechanism to reconcile power and liberly in Pakistan.

of
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Introduction and Context of ReSearch

It is hard to conceive an effective and efficient system of governance capable of

preventing an arbitrary abuse of power by executive officials which does not provide for review

of their discretionary powers by the courts. Judicial supervision of administrative discretion is

the key to Rule of Law and administration ofjustice in Pakistan.

In each society, a person is either a beneficiary or a victim of governmental power. The

conflict between power and justice has immemorial antiquity. Societal context of the Judiciary

has been transformed and now it is inspiring more public confidence than the Parliament.

Judicial control primarily means review and is based on a fundamental principle inherent

throughout the legal system that powers can validly be exercised only within their true limits.

Judicial review is the very life breath of Constitutionalism and Rule of Law.

The present century has witnessed that the sphere of fundamental rights is resonating

with innovative normative vibrancy. In Pakistan a conviction is spreading that individual rights

need more protection than national and provincial assemblies can give'them. A feeling is

developing among intelligentsia that the maxims of law are best found in the opinions of the

judges dealing with actual cases. Quite a few recent pronouncements of the apex judiciary

indicate that the judges themselves are beginning to take a broader view of their functioning.2

They are tending consciously to create those sound principles of governance which will sooner

or later have a significant influence beyond their immediate scope.

- The Pakistanis are now getting accustomed to think that the ultimate protection of rights

is to be found in courts of law and that the judges are the most likely repositories of earthly

2 - lmran Sajid vs. General Manager TIP, 2015 SCMR 1257.



justice. A feeling is fast developing that judiciary should not minimize its potential influence on

executive. No one should be penalized by inaction of public functionary, which is bound to

function in good faith. honestl-v and within precinct of their p,or"ers.' A need is being felt to make

the executive conscious of the desirability of greater adherence to Constitutionalism. Both the

common man and legal fraterniry- insist that judiciary should also assume responsibiliry' for

definin-s those restraints on executive power which ensures the essence of constitutionalism. This

work is intended to be a drop in ocean in terms of Pakistani perspective towards existing

literature on the topic ofjudicial controlof discretionary powers of executive organ of state.

The contemporary judicial trend in Pakistan is haphazard which is proved through

decisions of the courts. I will endeavor in the present study to formulate certain principles upon

which the courts will counter any legislative scheme which in terms adversely affects their

jurisdiction.

In this changing era in Pakistan, it is inevitable that great responsibility will be assigned

to executive branch of state as well. This will, in turn, necessitate greater control over

administrative action. Under Article, 4 and 25 of Constitution of Pakistan 1973, every

administrative authority is obliged to act fairly to ensure rule of law and prevent failure of

justice.a It is frequently established by judiciary that executive discretion has to be structured and

cannot be unfeffered to ensure good govemance.s Any public functionary, how high so ever it

may be, is subservient to the Constitution and Law and is bound to act within the boundaries

3 - Mumtaz Oad vs. Sindh Public Service Commission, 201 5 CLC 1605.

4- ibid.

5 - Petro Oil Pvt. Limited vs. Federation of Pakistan, 201 5 CLC I 030.



assigned there under.u As government departments acquire the habit of self-restraint, irnpartiality

and fairness, the courts may correspondingly be inclined to lessen their supervisory role. But the

presence of this restraining power of the judiciary "aloof in the background but nonetheless

alway,'s in reserve, tend to stabilize and rationalize the . . . .(administrative) judgment, to infuse it

with the glo* of merit, transparency and impartiality*. The arbitrariness manifest in

administrative attitude will in any case- diminish in proportion to the rise ofjudicial intervention.

What is needed immediately is a new examination of the means and methods ofjudicial control

of administration which this work will provide and establish both theoretically and practically.

I earnestly believe that there is tremendous room for improvement in conceptual frame

work of judicial review in general and administrative discretion in particular due to the

emergence of the concept of judicial activism and constitutionalism in Pakistan. In the present

study I willtry to minimize this misconception that judicial organ may be rendered incapacitated

through politico-legislative tricks.

Firstly, the proposed research will substantiate the need and justification of active judicial

review of administrative discretion including delegated adjudication by tribunals. Secondly, it

will establish the need to expand the jurisdiction 7 of apex courts by suggesting extended

boundary of writ jurisdiction. Thirdly this will explore the lacunas in the implementation of

fundamental rights through constitutional jurisdiction of superior judiciary.

The emerging trend of judicial activism and exercise of suo motu powers by apex court

has caused panic in govemment.t The use ofpro bono publico litigation has also extended the

6 - American International School System vs. Mian Muhammad Ramzan, 201 5 SCMR I 449.

7- Ghulam Farid vs. Naseer Ahmad PLD 2016 Lah.478.

8 - CMANo.3854 of 2014ln Suo Motu case No.3 of2009, 2015 SCMR 976.



scope ofjudicial powers; this positive developmant requires the adequate doctrinal defense at

academic frontiers by legal researchers. With this objective in mind I will strive to advance the

cause of human rights on academic basis. The fragile concept of supremacy of parliament

implies a misconception that a law passed by parliament and even a constitutional amendment is

beyond the review of judiciary. Although unreasonable exercise of presidential prerogative has

been declared invalide yet there is a lot to be accomplished in the domain of good governance.

The frequent failure of political leadership in Pakistan is a significant reason of fragile good

governance and democratic process. Constitution requires that subordinate public functionaries

are not obliged to follow illegal orders of higher authorities.r0

In the domain of criminal law, our courts have interpreted the relevant law to safeguard

the rights of common man against the despotism of law enforcing agencies.l' Howeu"., the law

relating to the amenability of registered state agencies dealing with intelligence and commercial

enterprise is still in an embryonic stage and has not reached maturity as such. The government

companies, no matter wholly controlled by the government are not considered as public

authorities amenable to the writ jurisdiction of High court. This notion seems to rest on the

ground that the remedies available under Enabling Act are adequate.

This view is no more tenable because courts have started entertaining writs against such

agencies which is adequate proof of extension of judicial review powers. In this context I will

explore all procedural and substantive inaccuracies which hamper the proper exercise ofjudicial

powers by apex courts.

9 - Jamshed Nawazys. Sessions Judge Rawalpindi,PLD 2015 Lah. 391.

l0- Ali Azhar Khan Balochvs. Proyince of Sindh,20l5 SCMR 456.

ll - Mst. Haseenavs. SHO Police Station Kotdigi,2015P.CI.L.J.790.



Objectives and Research Question

The main objectives and research questions of this study are as under:

. To study the existing constitutional framework and suggest improvements in the powers

ofjudiciary including its independence from executive despotism.

. To make suggestions for the dynamism in jurisdictional aspect by bringing it in

conformity with transnational j ud ic i al norm s.

. To trace the historical perspective of standard norms of judicial review of administrative

discretion in developed countries.

o To analyze the possibility that whether westem judicial norms may be implemented in

letter and spirit in the local legal and constitutional set up.

o To suggest suitable amendments in subordinate legislation dealing with executive

discretion by conducting a comparative study of developed democracies.

o To provide knowledge and understanding to the reader about the genesis and evolution of

judicial principles so that he may protect his interests against executive despotism.

o To provide a useful academic and practice oriented reading material for scholars,

academicians, legal and constitutional experts, students and general public.

o To facilitate the process of improvement and strengthening of institutions in the country,

this is the only way towards democratization.

o To grant academic impetus for further intensive research on particular aspects of

constitutional status ofjudiciary, importance of implementation of fundamental rights

through writ jurisdiction.



Literature Review

There is a sizeable literature available in Pakistan on the topic in general but the same is

less systematic because of haphazard development. The significant indigenous pioneer academic

contribution on this topic is a book written by Dr. S.M. Haider published in 1967 captioned

Judicial Review of Administrative Discretion in Pakistan. This is based on findings of his

doctoral thesis comprising of decisions of Supreme and High Court of Pakistan submitted to

Duke University. It does not cover the Constitutional and legal developments taking place in

Pakistan and abroad since 1967. Moreover, it is solely based on decisions of higher courts

dealing with limited aspects of administrative discretion without discussing the grounds of

judicial Review of administrative discretion.

The Indian contribution in this context is commendable in a sense that they have shown

reasonably adequate research output both at national and international level. Justice Bhagabati

Prosad Banerjee has authored a book captioned Judicial Control of Administrative Action in

2001 Nagpur, India. This is celebrated academic contribution in the domain of legal literature o-n

Public Law generally. Although it is considered an authentic treatise on the subject of

administrative accountability in general, yet it lacks relevance to our national politico-legal

circumstances.

Dr. P. Hemalatha Devi has wriffen a book titled Administrative Discretion and Judicial

Review 1994 published in New Delhi India. It is based on the findings of her doctoral

dissertation submitted to Department of Public Administration Osmania University India. It has

extensively examinbd the dynamics of exercise of executive discretion in Personnel

Management, Licensing, Land Acquisition and Personal Liberties. It covers the theoretical



framework of the topic in Indian perspective and the approach of the scholar is not legal but

Public Administration is predominant field of research.

M.A. Fazal a Bengali Scholar has authored a book in 2000 being third edition published

in New Delhi, titled Judicial Control of Administrative Action. This is a remarkable

contribution in academic perspective having a comparative approach. It has exhaustively dealt

with the basic academic issues of public law in Constitutional and Administrative perspective.

This work undoubtedly contains some valuable material on the subject; horvever the issue of

administrative discretion has not been dealt with adequately.

S.A. de Smith's landmark treatise being 4th edition titled Judicial Review of

Administrative Action is matchless and really a monumental work because of its scholarly

insight and meticulous accuracy. This book had established itself throughout the Commonwealth

as the most authoritative and comprehensive exposition of Public Law. de Smith has devoted a

separate chapter in his book to discuss review of discretionary powers of executive, however this

entire literature is based on foreign legal and administrative traditions.

Lord Woolf and Jeffrey Jowell authored Principles of Judicial Review in 1999 wherein

they discussed the academic and doctrinal basis of the concept of judicial review. It is valuable

piece of legal literature elaborating justifications of judicial intervention in administrative

discretionary decision making in British context. It sheds light on question of legality and

reasonableness of administrative adjudication; however its relevance to our legal and

constitutional framework is insignificant.

Discretionary Justice authored by K.C. Davis published by [,ouisiana State University,

Baton Rough, U.S.A. is a valuable and monumental work which is considered as the most



authoritative and comprehensive exposition of Public Law in American continent. It explores

the philosophical and jurisprudential aspects of important areas of administrative law in general

and administrative discretion in particular. The conceptual framervork of this rvork is based on

legal approach of American judiciary towards administrative dispensation. Although the scholar

has surveyed the need ofjudicial review in executive sphere on the basis oftangible grounds yet

he has ignored the legal developments taking place in the domain of Public Law beyond

American continent.

Many other contemporary indigenous academic scholars have contributed a lot for

example Justice Fazal Karim's Jurisdiction and Judidial Review is a good contribution but its

academic and practical relevance and significance is general and same is not particularized. This

work culminates that presently there is a conspicuous gap between theory and practice as to

academic frontier for safeguarding the jurisdictional issue of apex courts. The judgments given

by superior courts have not addressed this question exliiustively in academic perspective rather

these are comments which are only relevant to the extent of the case-under consideration.

D. J. Galligan's famous treatise Discretionary Powers, A Legal Study of Official

Discretion Oxford 1990, is really matchless piece of legal literature. It extensively discusses the

nature of discretion in logical framework and legal order with theoretical perspective. It surveys

the basis of doctrine of judicial review in the context-of British jurisdiction. It also covers the

importance of procedural fairness in adjudication as well as the transformation in judicial

. approach towards administrative decision making in U.K. however the judicial trend in the

t\, domain of public law from developing democracies do not form part of this work, which will be

discussed in the t'roposed research.



Justice A.R. Cornelius authored a book captioned Law and Judiciary in Pakistan edited

by Dr. S.M. Haider, published at Lahore in l98l is a useful collection of artictes and scholarly

speeches in the domain of Administrative Larv. It basically covers variety of topics of Public

Law in connection with Pakistani legal and social fabric. Although not very recent but regional

administrative and legal developments are minutell'discussed in this book. The author and editor

have provided valuable legal material for betterment of institutions and good governance in

Pakistan. Although it is a useful collection in administrative domain yet the topic of

administrative discretion is not discussed adequately with particular insight, which the study in

hand intends to discuss.

Recently inZll4Fazul Suleim anKazihas written a book titled Discretionary Powers. It

provides an insight on a variety of topics concerning discretionary powers. The conceptual

paradigm of this work is Public Policy, Regulatory Regimes, Good Governance and

Fundamental Rights. Although this is a useful addition in the existing cotemporary legal

literature having academic and practical utility yet it altogether ignores the importance to

regulate executive organ of the fovernment on purely legaljustifications.

Some authors have discussed the nature of discretion in administrative sphere generally

but no complete object oriented legal material is available as such. This is the era of judicial

activism in developing democracies and our judiciary has also shown its commitment to

safeguard the rights of common man against bad governance and despotism. It is imperative to

revisit the very reason of the state and let the common man be given an opportunity to question

the legality and legitimacy of bureaucratic decision making in the garb of governance.

lt



Research Methodology

Since*the.topic of this research is purely focused on a legal issue, therefore I intend to

undertake qualitative research adopting a descriptive and analytical approach. This study will be

based upon the.contemporary legal innovations rvith comparative approach primarily to explore
.X*l'

the issue of constitutionality of administrative actions taken under discretionary powers. I

propose to undertake my research adopting comparative approach including case study of

western judicial system (especially common law countries) with certain comparative references

to America, Britain and India.

In order to conduct a comprehensive study, the issue of administrative high-handedness

will be analyzed from various perspectives and by adopting different methodologies. A

comprehensive comparative study about the development of judicial activism in Europe and

America will be conducted through analyical methodology wherein the emphasis will be on case

law.'While examining the issue of administrative discretion, the emphasis of this work will be on

case law because the legal system in Pakistan heavily relies on the principles of English law and

as such the doctrine of precedent lies at the heart of this system.

Doctrinal legal research starts with simple description of statutory language along with

different interpretations to the highly philosophical theory building. Therefore, qualitative,

explanatory, logical as well as comparative legal method will be adopted wherein the emphasis

will be on case law, local as well as foreign.

?
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CHAPTERIZATION.

So far as the breakup of this study is concerned, it has been divided into six chapters in

addition to a brief introduction which deals with the context of the research, a brief literature

reviel, methodology to be adopted and research questions involved. Each chapter culminates in

precise epilogue/concluding remarks being my personal evaluation of the discussed topic.

First chapter sheds light on genesis of administrative discretion. This chapter

significantly elaborates the logic of control mechanism through restrictive principles so that

liberty of people may be reconciled with executive power. Chapter 2 focuses on anatomy of

administrative decision making process. This chapter describes the qualitative and quantitative

models of effective decision making in addition to remedial scheme of the constitution of

Pakistan 1973. lt also consists of a brief survey of prevailing writ jurisdiction of apex judiciary

with its inherent limitations.

Chapter 3 consists of the discussion regarding the respective limits ofjudicial review and

discretionary powers. Through comparative analysis of different devEloped democracies, it

exhaustively deals with prerogatives and subjectively formulated discretionary powers in the

context of administrative decision making. This chapter also deals with pure local phenomenon

in the areas of licensing, dissolution of assemblies and military discretion during war.

Chapter 4 deals with significant grounds of judicial review i.e. excess / abuse of

discretion in detail. Within the focus of this chapter are certain important justifications ofjudicial

review e.g. mala fide, malice and unreasonableness. It also takes into account the patterns of

judicial review in Pakistan particularly on the grounds of taking into account irrelevant

considerations or ignoring relevant considerations.
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Chapter 5 explains another substantial justification of judicial intervention in

administrative discretion i.e. Failure to exercise discretion. It etaborates the doctrine of

procedural ultra yires in the context of jurisdictional principle in detail. This part exhaustively'

deals rvith different patterns of failure to exercise discretionary pou'ers including the judicial

approach towards the fate of those administrative decisions rvhich are result of dictation,

recommendation or non-application of mind.

Chapter 6 of this work primarily surveys the important areas of administrative discretion

in practical paradigm. It consists of the specific adoption of western legal norms in local set up in

analytical perspective as well as the development of administrative law in Pakistan through

administrative tribunals. It also deals with the implications of application of principles of natural

justice and judicial review in administrative adjudication in critical context. Chapter 7 is the

concluding portion of this work. The essential component of this chapter comprises different

suggestions drawn from the study of judicial pronouncements in futuristic perspective. The

suggestions are vital part of this work because it gives an insight to those people who may

perform a significant role for the betterment of administrative set up in Pakistan.

It concludes that the goal of "due process of law" which is valued highly by the citizens

of Pakistan can be pursued by re-rationalizing the power that vest in the three major political

institutions: the judiciary, the executive and the legislature. The new expectations, progressively

brought into existence by the welfare state must be thought of not as privileges to be dispensed

with unequally or by arbitrary plans of govemment officials but as substantial rights in the

assertion of which the claimant should be given an effective remedy, a fair procedure, and a

reasoned decision so that Pakistan may witness the dawn of good govemance.
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Chapter I

THE GENESIS OF

ADMINISTRATIVE DISCRETION



The Genesis of Administrative Discretioir

word "discretion" standing single and unsupported by circumstances signifies I

i

exercise ofjudgment, skill or wisdom as distinguished from folly, unthinking or haste; evidently I

therefore discretion cannot be arbitrary but must be a result of judicial thinking. The rvord in I

itself implies vigitant circumspection and care; therefore, where the legislature concedes

'discretion it also imposes a heavy responsibilitY.rz I

Discretion in general, is the discernment of what is right and proper. It denote, 
I

kriowledge and prudence, that discernment which enables a person to judge critically of what is 
I

correct and proper united with caution; nice discernment, and judgment diiected by I

ircumspection; deliberate judgment; soundness of judgment; a science or understanding to

it discern between fatsity and the truth, between wrong and right, between shadow and substance

between equity and colorable glosses and pretenses, and not to do according to the will and

private affections of persons.l3

When it is said that something is to be dgne within the discretion of the authorities

which something is to be done according to the rules of reason and justice, not according to

private opinion; according to law and not humor. It is to be not arbitrary, vague and fanciful, but

legal and regular. And it must be exercised within the limit, to which an honest man, competent

to the discharge of his office ought to confine himself.la

12. Muhammad Nawaz vs. Muhammad Sadiq 1995 SCMR 105 at P.l2l.

13. Rooke's Case ( 1598) , cited in Federation vs. Muhammad Aslam 1986 SCMR 916 at P.929.

14 . Secretary of State vs. Tameside 1977 AC I 0 I 4 at P. I 064.

).
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1.1 Anatomy. of Discretionary Powers

A significant phenomenon discernible in the present-day administrative process in

modern democracies is the conferral of large powers on the administration to make decisions

from case to case. Acquisition of more and more discretionary powers by the administration is a

demonstrable modern trend today. Every statute which is enacted by the legislature confers some

element of discretion on the administration. Discretionary powers are also conferred through

delegated legislation. .

The main reason for vesting large discretionary powers in the government and its

officials is the increasing state regulation of human affairs.ls Literally there are tens of thousands

of discretionary powers to be found in the statutes and the delegated legislation. Discretionary

power may be vested in the government, a minister, an official or an instrumentality constituted

to discharge some function of the state.l6 Apparently, there seems to be no identifiable principle

to determine that how discretionary powers will be exercised in a particular situation.rT

Perhaps, administrative expediency is the only test for this purpose. When discretion is

vested in a minister or a high official, he has to delegate the power to some official in a lower

category, because it will be practically impossible for the minister or the high official to take

each and every decision by himselfl8 Some discretionary powers may have far reaching

consequences as they can apply to large number of people in the communityle. The exercise of

some discretionary powers may have profound economic consequences. The Bland Committee

15. Dil Mohammad Malik, "Delegated Legislation" Pakiiran Law Journal, l99l Mag.65

16 lbid.

l7 Sir William Wade, Administrative Law ,9lh Edn. 2005, p.3l l.

18. K.q. Davis, Discretionary Justice: A Preliminary Inquiry, 4 (1969) atP-20-

19 Chiniot Cooperative Housing Society vs. Government of Puniab PLD 2016 Lah. 293.

I
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for administrative reforms in Australia describes the discretionary powers in the following

words. 20

"Discretion may, as well. depend on the existence of a series of pre-conditions being

established to the satisfaction of the person having the power. These pre-conditions may relate to

readily ascertainable facts, or have elements that raise intricate questions of law, embrace very

vasue considerations such as utlether an applicant for a pension is of good character and

deserving of a pension or raise questions calling for extremely personal judgment i.e. whether a

woman has been deserted without just cause. Entitlements to some benefits may be specifically

excluded, unless the person with the discretion thinks it wodld be unfair for this to happen.

There are powers to admit or accept and to refuse or reject claims; powers to grant less

than the maximum or a prescribed benefit; powers to determine degrees of disablement; powers

to select beneficiaries for benefits; powers to seize and forfeit goods; powers to exempt persons

from statutory obligations; powers to remit and make rebates; powers whose exercise can

advance or prejudice a career, a livelihood or a cherished ambition; and there are powers whose

exercise may impinge deeply on property rights, with sometimes no redress for the persons

affected."

The above statement establishes the important role which discretionary powers play in

the modem administrative process. An exercise of discretion may result in inconvenience to a

person or may cause him great financial loss 21

20. D.J. Galligan, Discretionary Powers, Oxford, Clarendon Press, 1990, Ch.3.l, p.210.

2l NakhudaAlivs. M.F. DeJayratne, PLD l950PC 102.
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As for example, when a trading license of an individual is cancelled

officer, the licensee has to suspend his business and thus suffer firun"iul los

restored, ifat all.

by the

till his

licensing

license is

"[A] discretionary power is a power exercisable in its discretion by the concerned

authority. An official in whom discretionary power is vested has, to a greater or lesser extent, a

range of options at his disposal and he exercises a measure of personal judgment in makine the

choice.22 As Davis says "A public officer has discretion whenever the effective limits on his

power leave him free to make a choice among possible courses of action or inaction." 23

"Thus, an official in whom discretion is vested has power to make choices between

various courses of action; even if he has to achieve a specific end he has choice as to how that

end may be reached. The essence of discretion is choice. The concept of discretion involves a

right to choose between more than one possible course of action upon which there may be room

for reasonable persons to hold differing opinions as to which option is be preferred in a given

situation".2a

When applied to public functionaries, it (discretion) means a power or right conferred

upon them by law of acting officially in certain circumstances according to the dictates of their

own judgment and conscience, uncontrolled by the judgment or conscience of others 
25 Misuse of

funds and economic resources by public officials is held to be gross abuse of discretion.26

22 S. A. de Smith, Judicial Review of Administrative Action, 4th Edition Ch.2 part Lp.41.
23. Administrative Law Treatise,3rd. Edn. Vol.3, p.93.

24. Davis, Discretionary Justice: A Preliminary Inquiry, a (969); Lord Diplock in &cretary of State for Education

and Science vs. Tameside (1976) 3 All ER 665.

25. Tomlin's Law Dictionary, as cited in AIR 2004 SC g27.

26. Economic Freedom Fighters vs. speaker National Assemblv.2016 scMR 1040.
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when it is said that something is to be done within the discretion of the authorities that

.

means something is to be done according to the rules of reason and justice, not according to

private opinion, according to law and not humor. It is to be not arbitrary, vague, and fanciful' but

legal and regular. And must be exercised lvithin the lirnits, to which an honest man, competent to

the discharge of his office ought to confine himself. 27 The discretion is ahvays coupled rvith a

duty: it cannot be used to circumvent the obligation cast under the laws or contract governing the

parties. 28 A public official who commits misuse of funds and economic resources is held to be

responsible for abuse of discretion.2e

The discretionary nature of the power is denoted by the use of such expressions as

,,necessary", "reasonable", "if it is satisfied", "if it is of the opinion" etc. An American scholar

Freund says in this regard:30

,,When we speak of administrative discretion, we mean that a determination may be

reached, in part at least, upon the basis of considerations not entirely susceptible of proof or

disproof. A statute confers discretion when it refers an official for the use of his power to beliefs,

expectations, or tendencies instead of facts, or to such terms as 'adequate' ,'advisable'

,,apprOpriate' ,'benefiCial"COmpetent, 'COnvenient', 'detrimental', 'eXpedient', 'fair', 'fit',

,wholesome', or their opposites. These lack the degree of certainty.... They involve matter of

degree or an appeal to judgment. The discretion enlarges as the element of future probability

preponderates over that of present conditions; it contracts where in certain types of case quality

tends to become standardized, as in matters of safety: on the other hand, certain applications of

27 . Sharp vs. Wakefield, I 89 I AC 763: ( I 886-90) All ER Rep 65 I (HL), per Lord Halsbury, L.c.

28. S.M. Haider, Judicial Review of Administrative Action in Pakistan, Lahore, PLD 1967' p. 55.

29. Economic Freedom Fighters vs. speakr National Assembly , 2016 scMR I 040.

30. Freund, Administrative Powers over Person and Property, Chicago: University of Chicago Press, 1939. p7l.
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the concepts of immorality, fraud, restraint of trade, discrirnination or monopoly are so

controversialas to operate practically like matter of discretion".sr

1.2 Ministerial Y iz- A-Y iz Discretion ary Fun ctions

As considered with the concept of discretionan'polver. there is the concept of ministerial

power in which the law prescribes the function to be pdrformed by the concemed authority in

somewhat definite and specific terms, leaving no choice to it, and leaving nothing to its

discretion or judgment.32 Such a function involves no investigation into disputed facts; the law

imposes a simple and definite duty on the authority concerned which acts in strict obedience to

the provisions of law and it can act only in one particular manner, in a given fact situation. A

good example of such a function is the issue of a radio or television license. When a person fills

in the required form correctly and tenders the prescribed fee, the Iicense is issued automatically

by the post office without exercising any discretion.33 According to Keir and Larson:to

"Many of the acts performed by public authorities or public officers are done i5 strict

obedience to rules of statute or common law which impose on them a simple and definite duty in

respect of which they have no choice."

In modem times, the range of ministerial functions is comparatively much smaller while

that of discretionary functions much larger. 35 Discretion in the administration is all pervading

3l.lbid.

32. Griffith and Street, Principles of Administrative Law, A5 (1973); Keir and Lawson, Cases in Constitutional
Law,402 (1967); K.C. Davis, DisuetionaryJustice a.(969); Nnedjatigil, Judicial Control of Administrative

Discretion: A comparative study, (19s5) l4 Anglo American Law Review,97.

33. C.K. Thakker, Administrative Law, 1992. p. 316.

34. Keir and Lawson, Cases in Constitutional Law, 402 (1967).

35.. rbid.
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phenomenon of the modern age. 36 The statute book is replete with provisions giving discretion

of one kind or the other to the government or its officials for various purposes. It is an admitted

fact that conferring of discretionart- powers is indispensable in the modern statecraft, due to

multifarious tasks to be accomplished by"the rvelfare state. The fact of prime corrcern here is to

prevent the misuse of such power by devising certain parameters to be adhered by the executive

authority while dischargin-e their discretionary functions. In this context Supreme Court of

Pakistan has recently established that exercise of discretion by Land Acquisition Authority

(Collector) is bound to take into consideration present and future potential of the land acquired in

addition to statutory requirements." No* by insertion of Article l0-A in the Constitution of

Pakistan 1973 by means of Constitutional (Eighteenth Amendment) Act. 2010, fair trial has been

taken as a fundamentalright of the citizens of Pakistan and depriving any interested person from

raising any objection as to his intended deprivation at the hands of administration, would be an

act, which can conveniently be termed as violation of the concept of fair trial.3E

1.3 Reasons for Growth of Discretionary Powers

There are several very good reasons for conferring discretionary powers on officials.

Under the modern political philosophy of welfare state, there has been a tremendous state

regulation over human affairs in all democracies. This philosophy has led to a great extension of

government responsibility for providing social services.3e Also, the govemment has assumed

much greater responsibility for the management of the economy.ao Thus, the State has enacted

36. Wade and Forsyth, Administrative Law, gthEdn. 2005, p.361.

37. Govt. of Pakistanvs. Ghulam Murtaza,20l6 SCMR I l4l.
38. Chiniot Cooperative Housing Society vs. Government of Punjab, PLD 2016 Lah.293.

39. Ibidl

40. Ibid.
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legislation for urban development, slum-development, planning, economic regulation etc. Public

transport, health, electricity coal mining have all been brought under state control. al

All this has necessitated conferment of broad discretionary powers on the government, its

officials and instrumentalities. It is felt that owing to the complexity of socio-economic

conditions of modern life which the administrative process has to contend with, a government

endowed witl nrerelv ministerial powers. without having an1'discretionary po\r'ers *'ill be far

too ineffrcient, rigid, circumscribed, and unworkable.a2

It will not be able to take quick decisions at critical times, and will be ineffective to deal r.vith

the modem complex socio-political and economic problems of the society. a3 Also, at times need

is felt for technical or other expertise in regulating a particular activity and it is felt for technical

or other expertise will develop on a case to case basis.aa

To achieve these objectives viz., expedition, flexibility and expertise in administrative

decision-making, it is felt that, to some extent officials must be allowed some choice as to when,

how, and whether they will act.as The officials ought to be given some choice in the matter of

decision specific cases.ou The reason is that more often than not, now-a-days the administration is

called upon to handle intricate problems involving investigation of facts, applying law to those

41. Ibid atp.300.

42 lohn Dickinson, Judicial Control of oficial Discretion, American Political Science Review, XXll,(1928)275.

43 lbid.

44 lbid. atp.277.

45 Alexander H. Pekelis, Administrative Discretion and Rule of Law, Social Research,X(1943),22.

46 lbid.
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facts, making of choices and exercising discretion before taking an action.aT Besides, a few more

reasons may be cited leading to the need of conferment of discretionary powers.

The present-day problems which the administration is required to deal with are of

complex and varying nature and it is difficult to comprehend'them all within the scope of general

rules. Most of the problems which arise are practically new, of the first impression. Lack of any

previous experience to deal rvith them does not rvarrant the adoption of general rules. It is not

always possible'to foresee each and every problem; but when a problem arises, it must in any

case to be solved by the administration in spite of the absence of specific. rules applicable to the

situation. 
as

Circumstances differ from case to case so that applying one rule mechanically to all cases

may itself result in injustice. ae Therefore, there is a need for individualization of the exercise of

power by the administration and hence the need for discretion. to Statutes make general

provisions; subject to these provisions specific cases have to be decided. The administration is

required to apply a vague or indefinite statutory provision to the fact-situation of each and every

individual case coming before it for decision'sl

The circumstances and the fact situation of two,cases are

considerations make it inevitable to vest'discretionary powers

individual cases on their merits.53Accordingly, the modern trend

not often identical.52 All these

in the official to take care of

in administrative process is to

t\

47 rbid.

48 Nathan lsaac, The Limits of Judicial Discretion, (2002-2003) 32Yale Law Joumal, 339.

,49 rbid.

50 lbid. at p. 340.

5l D. J. Galligan, Discretionary Powers, Clarendon Press, Oxford , 1986, p.37 .

52 Ibid.

53 rbid.
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vest large discretionary powers in officials which mean that they enjoy large areas of choices

between altemative courses of action; they can decide whether to act, or not to act in a given

factual situation. or when to act or how to act. 
5a

The legislation conferring discretionary powers does not specify clearly, definitively or

articulately the conditions and circumstances subject to which, and the standards and norms with

reference to rvhictr- the concerned official ma;- have to exercise the powers conferred on him. 55

The power to do nothing in a situation, or not to act at all, is also a significant power; it is not

less important than the power to do something. As Davis observes in this connection: "all along

the line an enorrnous discretionary power is the power to do nothing ... The power to do nothing

or almost nothing or something less than might be done seems to be the omnipresent power." s6

1.4 Justification for Safeguards

Quite often, the legislature bestows more or less an unqualified or uncontrolled discretion

on the administration 5' The power is usually couched in broad phraseology giving a large area

of choice to the Administration. Usually no guidelines are laid down in the parent Act as to how

the discretion being conferred by it is to be exercised by the donee of the powe..tt The legislation

conferring discretionary powers in the administration is very broadly worded and does not

specifu clearly and definitely the conditions and circumstances subject to which and the norms

with reference to which, the administration is to use the powers being conferred on it se

R. C. Austin, Judicial Review of Subjective Discretion, 1975, Current Legal Problems, 150.

rbid.

K. C. Davis, Administrative Law, Saint Paul. West Publishing Co. l95l.p. 76.

rbid.

rbid.

lbid. at p.80.

54

55

56

57

58

59
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Any number of typjcal statutory provisions may be culled out from the statute book to

illustrate the breadth and,variety of discretionary powers conferred on adjudicatory as well as

non-adjudicatory bodies6o The Statutory provisions conferring discretionary powers usually do

not enunciate any- poticy, principle or standard subject to rvhich the porver may have to be
__vi

exercised by the,concerned authority in a given situation. 6l

While broad discretionary po\yers may be the need of the Auy frorn'rt e point of view of

the administration, nevertheless, from the concerned individual's point of view there are a

number of pitfalls in a discretionary.decision-making process.u' Discretionary decisions seriously

affect the rights and interests of the individual.6' The.e are several disadvantages in the

administration adopting a case to case approach as contrasted with the adoption of a general rule

applicable uniformly to all similar cases. Where a case to case decision operates on past facts, a

general rule usually avoids retroactively and operates in future.so that one has prior notice of the

rules applicable to him and he may thus regulate his affairs accordingly. 6a

In a case to case approach, the concerned individual may be caught by surprise and he

may not be able to adjust his affairs in the absence of his ability to foresee future administrative

action. Such an approach also involves the danger of discrimination amongst individuals; there

arises a possibility of individuals not getting like treatment under like circumstances.65 The

authority may not react consistently in similar situations; it may discriminate between, and give

differential treatment to, individuals in similar circumstances. The Administration is not bound to

60 Wade and Forsyth, Administrative Law, 9th Edn. 2005, p.380.

6l rbid.

62 S. S. Mirinda vs. Chief Commissioner Karachi, PLD 1959 SC I 34 at p. 145.

63 rbid.

64 rbid.

65 C. K. Thakker, Administrative Law, 1992, Delhi, Deep and Deep Publishers, p.318,
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follow its own previous decisions which may give rise to inconsistency in decisions. This is

subversive of the principle of equality before law.66

There always exists the danger of arbitrariness and abuse of discretion on the part of the

administrators as they may not act according to statutory norrns or principles of justice and

fairness but may act according to their own whims and fancy. It is axiomatic that the broader the

discretion. the greater the chance of their misuse. u' An udrninistrator having complete freedom

of action may indulge in arbitrary action thus seriouslythreatening individual freedom and this is

subversive of the principle of Rule of Law.68 In the words of Justice Douglas of the U.S.

Supreme Court:

"Where discretion is absolute, man has always suffered.. . Absolute discretion ... is

more destructive of freedom than any of man's other inventions.6e and further:"Absolute

discretion, like corruption, marks the beginning of the end of liberty". '0 The modern government

is impossible without discretionary powers. Discretionary power is a government tool in modern

times to achieve certain desired objectives. e.g., for individualization of justice, but it is a

dangerous tbol as too much discretion may result in injustice from arbitrariness and inequality.Tl

Davis has observed in this connection:

"l think the greatest and most frequent injustice occurs at the discretion end of the scale,

where rules and principles provide little or no guidance, where emotions of deciding officers

may affect what they do, where political or other favoritism may influence decision and where

66 rbid.

67 S. A. de Smith, Judicial Review of Administrative Action,London, Steven & Sons, 4th Edn. p.284.

68 Ibid.

69 United States vs. I(underlick,342 US 98, l0l (1951).

70 New Yorkvs. United States, 342 US-882, 884 (1951).

7l Ibid.
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the imperfections of human nature are often reflected in the choices made." 72 A direct

discrimination or injustice is one where the person in authority has done something to the

detriment of the subject by or under his order or direction, but, in case of indirect discrimination,

the same is done through some instrumentalir.v" of subordinate or collateral mechanism. In such a

context. it becomes necessary to devise rvays and means to minimize the possibility of misuse of

absolute discretion and to ensure administrative justice to the individuals.

One cannot depend on the good sense of the Administration itself to use its powers

properly. This brings forth the question of safeguards in order to ensure that discretion is

properly exercised by the concerned authority. The question of safeguards in this area assumes

crucial significance as we want "a government of laws and not of men." '3 Th" importance of

controlling the Administration in the exercise of its discretionary powers has been underlined by

many scholars.

It has been observed that it cannot be right or just minister should have unfettered

discretion and that, as administrative action now-a-days touches and directly controls the every

days life of every person, it is very important that there should be adequate safeguards. 'o H.W.R.

Wade has observed: "Wide discretion there must be in all administrative activity, but it should be

discretion defined in terms which can be measured by legal standards lest cases of manifest

injustice go unheeded and unpunished".T5

72 Davis, Disuetionary Justice: A Preliminary Inquiry, St.Paul (1969). 55.

73 Albert Van Dicey's classical quote that Rule of Law means government of laws and not of men, enunciated in his

work, An Introduction To The Study of The Low of The Constitution, London, Macmillan Publisher, 1905.

74 Richard c. Fitzgerald, Safeguards in the Exercise of Functions by Administrative Bodies, 28, Canadian Bar

Reyiew 538 (1950).

75 H.W.R. Wade, Courts and Administrative Process,63 Law Quarterly Review,lT3 (1949).34.
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Thus the major question in the area of discretionary powers is which safeguards exist

over decision-making by an authority in the discharge of its discretionary powers? To achieve

this objective, a multi-pronged strategy has to be devised and adopted to attain the higher

standards of better governance.

This then brings us to the question of supervision of administrative decision making. At

the top is the judicial control of discretionary powers. When the legislature leaves the discretion

wide open, the courts move in to lay down some norms to regulate discretionary powers to

protect the individuals from the vagaries of the administration. The courts have thus responded

in a creative manner to the trend of growing discretionary powers of the administration.

The courts have done so because of the feeling that uncontrolled discretionary power may

lead to infringement of an individual's rights.76 Even when some norms or standards are laid

down the question may arise whether a particular discretionary decision conforms to these norms

or standards.zz The general legal principle is that administrators ought not to function in excess

of their power given to them by law. This is known as the doctrine of ultra vires. A very notable

feature of the Legal System is that it provides for several channels by following which an

aggrieved person can always bring a discretionary decision before the courts for scrutiny.zr

1.5 A Network of Restrictive Principles

When a statute vests discretion in an authority to exercise a statutory power such

authority cannot exercise the same in an unfettered manner otherwise the courts are bound to

Farid Sons Ltd. vs. Government of Pakistan, PLD 1960 Kar 361.

rbid.

Federation of Pakistan vs. Mrs. A.V. Isaacs PLD 1956 SC 43 I .

76

77

78
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interfere in manner of exercising the discretion vested in them." This principte has been

extended even when the authorities have to exercise administrative discretions under certain

situations. Another well-knorvn principle rvhich has emerged during the -'-ears that where a

statute vests discretion in the authority,' to exercise a particular power , there is an implicit

requirement that it shall be exercised in a reasonable and rational manner free from whims

vagaries and arbitrariness.80

"A statutory discretion is not, however, necessarily or, indeed, usually absolute: it may be

qualified by express and implied legal duties to comply with substantive and procedural

requirements before a decision is taken, whether to act and how to act. Moreover, there may be

discretion whether to exercise a power, but no direction as how to act. Discretion may thus be

coupled with duties." 8r

The Parliament, being a law and policymaking body, has delegated most of its powers to

the administrative organ of the government for the implementation of policies it has enacted.s2

Due to these extra Constitutional powers the administrative process has generated demands for

judicial and other interventions so thatthe private rights of the citizens'could be protected fiom

violation.83 This effort is a drop in ocean wherein an attempt has been made to bring together the

points through which the administrative activity could be confined within the statutory limits.84

79 District Magistrate Lahore vs. Syed Raza Kazim, PLD l96l SC 178.

80 Bharat Tewarivs. N. HussainPlD 1959 Dacca 48.

8l Halsbury's Laws of England,4thEdn..vol.l.

82 Federation of Pakistanvs. Muhammad Aslam 1986 SCMR 916.

83 rbid-.

84 lbid.
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A prominent feature of modern legal systems is the extent to which officials, whether

they are judicial or administrative, make decisions in the absence of previously fixed, relatively

clear, and binding legal standards.s5 The vagaries of language, the diversity of circumstances.

and the indeterminacy of official purposes are, as H.L.A. Hart has reminded us, considerations

which guarantee discretion some continuing place in the legal order and make its elimination an

impossible dream.86 Political development calls for an internal process of decision making rvhose

structure, both organized and unorganized, constitute a system of public order capable of realistic

problem solving in pursuit of rising levelof participation in all values.87

The internal process of decision making that is thus desired for political modernization

can only be developed where constitutionalism has been accepted as a desired goal.8s

Constitutionalism in turn, implies that the government should be limited by law.8e The one issue

that overshadows all others in areas where the need for political development is paramount is the

issue between constitutionalism and arbitrary government. The most fundamental difference is

not between monarchy and democracy, nor even between capitalism and socialism, important

though these differences are.'o

A deeper question is whether people in these countries shall be ruled by law at all, or only

by arbitrary will. The responsibility for the enforcement of public policy is entrusted to the

85 S. A. de Smith, Judicial Review of Administrative Action, London, Steven & Sons,4th Edn,p.287.

86 This debate owes much of its origin to the views of adjudication advanced in H.L.A. Hart, The Concepl of Law

(Oxford UP, l96l). Two of the most interesting latter discussions are; R.M. Dworkin, Taking Rights Seriously

(London, 1977), and Neil McCormick, Legal Reasoning and Legal Theory (Oxford UP, 1978).

87 Samuel P. Huntington, Political Development and Political Decay, World Politics, XVII (1965) 386

88 rbid.

89 lbid.

90 C.H. Mcllwain, Constitutionalism and Changing World (Cambridge, 1939)p.266.
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executive branch of the government by the constitution.er In practice this responsibility is

discharged by the large number of administrators who exercise power of decision making. The

larv and innumerable rules made under it are the source of authoritl.' for the administrators to

act.e2 The law may not be comprehensive enough to cover all the contingencies and problems

which arise in the course of administration. In the absence of flexibility in the statutory

provisions. the administrative activiw would be paralyzed. Hence the administrative authority

has to exercise a reasonable amount of discretion to adapt its actions to the circumstances of the

individual case it deals with q:

The government may make rules, which it thinks expedient, to carry out the purposes of

the statutory Acts, depending on the complexity of problems, and their varying nature. When the

problem arises, it should be solved by the administration, even in the absence of specific rules.

Thus one may observe the modern tendency to leave a large amount of discretion with various

administrative authorities. Discretion implies a power to make a choice between alternative

courses of action.ea

It is defined Ay nrtfu Coke asa science or understanding to discern between falsity and

truth, between right and wrong, between shadow and substance, between equity and colorable

glosses and pretenses, not to do according to will and private affection. nt Golligo, is of the view

that discretion is the authority to choose among alternate courses of action. 'u But for the sake of

9r rbid.

92 Samuel P. Huntington, Political Development and Polilical Decay, ll/orld Politics,XYll (1965) 389.

93 Government of Pakistan vs. Zamir Ahmad Khan PLD 197 5 SC 667.

94 S.A. de Smith, Judicial Reviewof Administrative Action, ( London,l973)p.278.

95 K.C. Rajappa, quoted from Rooke's case in 'Administrative Agencies and Role of Discretion' Lawyer Journal,

February 1961, p.109.

96 D.J. Galligan, Discretionary Powers,(Oxford, 1990)157.
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reason, discretion consists not in authority to choose among different actions, but to choose

among different courses of action for good reason. To have discretion is, therefore, in its

broadest sense. to have a sphere of autonomy within which one's decisions are in some degree a

matter of personaljudgment and assessment.eT

An effective and efficient system of governance depends upon the judicial supervision of

administrative decisions making; hence judicial revieu' of administrative discretion is the key to

the rule of law and administration ofjustice in Pakistan. Judicial control primarily means review

and is based on a fundamental principle inherent throughout the legal systems that powers can

validly be exercised only within their true Iimits.es Judicial review is the very life breath of

constitutionalism and rule of law.ee

It has been given a prominent place in the legal systems of all periods. Judicial Review

holds the balance of power between the individuals and government. Irrespective of conflicting

ideologies and disparities in the system of governance, the accepted doctrine in the world today

even forthose who advocate a large measure of administrative law and adjudication by agencies

and tribunals, is that there should be some kind ofjudicial supervision.l00

Judicial control legitimates the application of administrative sanctions. It is a procedure

for public accountability of administrative process. In the process of legitimating an

administrative action, judicial review operates primarily as a check upon the administrative

97 D.J. Galligan, Discretionary P owers,(Oxford, I 990) I 59.

98 rbid.

99 lbid.

100 Woodrow Wilson, Constitutional Government in the (lnited s/ates, New York, l92l,p 20.

JJ



branch of the government and agencies operating there under.lol The 2l't century has witnessed

that the awareness about fundamental rights is increasin g day by day. The emergent human

rights consciousness and movements have contributed to interrogation of the reason of excessive

control of the state.lo2

An increase in technical complexity of state-craft creates a fear of e;cessive

keauraizatinn. This probkm lEs be€fl viewed in United States as the erosion of due prrcess

of law by the expanded discretion of executive which amplifies the general statute by its own

rule making, far removed from the effective control of the public opinionl03

In the process of administrative decision making, the executive makes an assessment of

the public interest which may not necessarily reflect the legislative intent. Theoretically,

legislative and executive readings of the public interest should be identical but differences in

quality of human control and institutional ethos become conducive to divergent rather than

identical readings.l@

In the words of Franffurter.I. "Discretion without a criterion of exercise is authorization

of its arbitrariness".l0s It is an abuse to deal casually with rights guaranteed by the constitution

even though they involve limitations on state power.tm In a democratic state with good

l0l Robson, The Gwernors and the Gwerred,, at p. 18.

102 Ibid.

103 Erich Strauss, T\e Ruling &rvanfs, New Yorlq 1961, at 66.

104 Carl J. Friedrich, Conslitutional Government and Democracy, New York, 1946,p l7O.

105 Brownvs. Allen,3,g US 443.

106 lbid.



governance, the executive activity takes place within a framework of rules or standards and

executives must check whether their action moves within legally allowed orbit.l07

1.6 Local Perspectives and Context

In Pakistan, public opinion is mobilizing that individual rights need more protection than

national and provincial assembties can give them.l0t qrite a few recent pronouncements of the

apex judiciary indicate that the judges themselves are beginning to take a broader view of their

functioning.l0e They are tending consciously to create those sound principles of governance

which will sooner or later have a salutary influence beyond their immediate scope.r 
r0

The Pakistanis are now getting accustomed to think that the ultimate protection of rights

is to be found in courts of law and that the judges are the most likely repositories of earthly

justice.lrl In this context, it is imperative to conduct the research in hand. Judicial review in

Pakistan appears to lack breadth and depth. Review of determinations made by statutory bodies

is generally adequate; but review of the validity of the acts and decisions of other administrative

bodies does not tend to be comprehensive.

Mr. Justice Kiyani once observed." The review powers of apex court brings to a

benighted morality the light that never was on sea or land. God is in his heaven and all is right

with the world-God was in his heaven even before the writ jurisdiction but all was not right

107 Brownvs. Allen,344 US 443. Supra note.

108 Benazir Bhuttovs. President ofPakistan PLD 1998 SC 388' 550.

109 rbid.

I l0 rbid.

lll East and llest Steamship Co. vs. Pakistan PLD 1958 SC 41.
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with world. Consequently if you are spiritually inclined, you can say that writ jurisdiction is the

modern manifestation of God's pleasure, and the God's pleasure dwells in the apex Court".rl2

In England, administrative attempts to prevent or restrict judicialreview of administrative

decisions by writ of certiorari through finality or exclusionary clauses has been ultimately

settled under section2 of the Tribunals and Inquiries Act 1958 which says that such wording

found in arry Act passed before the date on which the Act of 1958 came into force, shall not

prevent the examination of the decision by means of certiorari.tt3

In this context famous scholar David Foulkes has rightly observed that the courts will not

allow their jurisdiction to be taken away except by clear words to that effect and it has long been

the law that where an act is stated by statute to be final, this does not take away the jurisdiction

to review the legality of the act, but it does make the decision final on facts.lla

The contemporary judicialtrend in terms of review of legislation in Pakistan is haphazard

because of political influence exercised on vulnerable judicial organ of state. High courts

normally decline to interfere in orders passed by administrative authorities so that they may

implement the policy of the government, unless where there is some inherent defect in the

determination causing violation of fundamental rights.l r5

In this changing era in Pakistan, it is inevitable that great responsibility will be assigned to

executive branch of state. This will, in turn, necessitate greater control over administrative

action. As govemment departments acquire the habit of self-restraint, impartiality and fairness,

r r2 Ibid.

ll3 Ward vs. James (1965) I All ER 563-570.

I l4 David Foulkes, Administrative Law,London, Butterworth & Co. 1999.p. 176.

ll5 Ahmad Din vs. Member Consolidation BOR. PLD 2016 Lah. 306.
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the courts may correspondingly be inclined to lessen their supervisory role.lt6 But the presence

of this restraining power of the judiciary "aloof in the background but nonetheless always in

reserve, tend to stabilize and rationalize the . . . (administrative) judgment. to infuse it rvith the

glow of principle, and keep the faith" l17

There is enough evidence in support of the view that Pakistan is not yet ready for rapid

politicization. This should not. however, preclude an effort directed at the upgrading of legal

institutions."t The arbitrariness manifest in administrative attitude will in any case, diminish in

proportion to the rise of judicial intervention."' What is needed immediately is a new

examination of the means and methods ofjudicial control of administration which this work will

establish both in terms of theoretical and academic perspective.

Transnationaljudicial approach in leading common law countries reveal that executive

decision making and adjudication by administrative tribunals is frequently accustomed to

commit certain substantive and procedural errors, and the same is the case in Pakistanl20 for

instance, it is usual for tribunals to give notice on one point and after a hearing in which the

respondent directs himself to that point, to make an order upon another point in respect of which

the respondent was not heard.r2l

There is also a tendency to make decisions and orders without basis in fact or in evidence

of logical probative force, or on the basis of matters not before the tribunal or on secretariat

I l6 A.R. Comelius, Fundamental Rights and Human Behavior, PLD 1965 Journal 45 at 47.

I l7 Benjamin N. Cardozo, The Nature of Judicial Process, New Heaven, American Book Co, 1980, at 93.

r l8 ibid.

I l9 Ralph Braibanti, Administrative Reforms in the context of polilical growth,Yirgini4 Williamsburg, 1965. at 8l

r20 ibid

l2l Greene vs. Secretary of Statefor Home Affairs, AC.284

37



reports or evidence not produced at the hearing.r22 Without any necessary intention of unfairness,

administrative bodies have developed a characteristic unfairness in their operation. A zeal for

carrying out the special function assigned to them leads them to look at their special task out of

proportion and to consider individual rights. constitutional guarantees, and the law of the land as

negligible.r:l

There is a persistent tendency on the pan of tribunals to decide without a hearing cr

without hearing a party adversely affected and so to make decisions on the basis of preformed

opinions and prejudic.r. t'o 
Perhaps the worst misuse of administrative discretion results from

combining or not differentiating the reviewing of complaints, investigation of them, bringing and

conducting a prosecution upon them I2s

The researcher earnestly believes that there is tremendous room for improvement in the

conceptual frame work ofjudicial review in general and administrative discretion in particular

due to the emergence of the concept ofjudicial activism and constitutionalism in Pakistan. In

earlier period of its establishment, our superior courts have given landmark judgments in this

regard, for instance, an administrative body is under a duty to act justly, fairly and reasonably,l26

and where it acts unreasonably, capriciously or arbitrarily, the court will interfere with its

Judgment.l2T

122 United States vs. Chicago M & St. P.R. Co.,294U.5.409.

123 Consolidated EdisonCompanyvs. National Labor Relations Board,305 U.S. 197

124 Morgan vs. United States, 304 U.S. at l.

125 State vs. Board of Education of the City of Seattle, 19 Wash. at 8.

126 Hadi Ali vs. Government of llest Pakistan, PLD 1956 Lah.at 824.

127 Abdul Majidvs. Province of llrest Pakistan, PLD 1956 Lah. at 615.
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For instance in nominating candidates for admission to a medical college, the government

cannot act despotically and throw rules of equity, justice and good conscience to winds. A failure

in such direction tenders an act invalid in law.l28 It is equally clear that where a statute confers

on a functionary absolute discretion to take or not to take a step and he exercises his discretion

one \yay or the other, the court will not compel him to do what in the exercise of his discretion he

has decided to do or not to do.l2e Moreover. it is well established that where he is required to act

in his discretion and he has so acted, his discretion will not be interfered.ls0

Firstly, the proposed research will substantiate the need and justification of active

judicial review of administrative discretion including delegated adjudication by tribunals;

secondly it will establish the need to expand the appellate and jurisdiction of apex courts by

suggesting extended boundary of writ jurisdiction. Thirdly this will explore the lacunas in the

implementation of fundamental rights through constitutional jurisdiction of apex court. The

emerging trend of judicial activism and exercise of suo motu powers by apex court has caused

panic in governmental benches.l3l

The use of pro bono publico litigation has also extended the scope ofjudicial powers.'"

This development requires the adequate doctrinal defense at academic frontiers by legal

researchers. In this context some significant academic contribution has been accomplished.l33

With this objective in mind the researcher will strive to advance the cause of human rights on

128 Presiding oflicer vs. Sadruddin Ansari,PLD 1967 SC at 569.

129 Mir Zamanvs. Government of Ll/est Pakistan, PLD 1969 Lah.at7l.

130 Farid Sons Ltd. vs. Government ofPakistan, PLD l96l SC at 537.

l3l Muhammad Kowkab lqbal vs. Federation PLD 201 5 SC 1210.

132 Rahim Shahvs. Chief Election Commissioner,PLD 1973 SC24 at36.

133 Wemer Menski, Rafay Ahmad Alam and Mehreen Raza Kasuri, Public Interest Litigation in Pakistan, London
and Karachi, Platinum and Pakistan Larv House,2000, xi + 170 pp. I ISBN 0953572g03].
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academic basis. The fragile concept of supremacy of parliament implies a misconception that a

law passed by parliament and even a constitutional amendment is beyond the review ofjudiciary.

This concept requires substantial overhauling due to frequent failure of political leadership to

safeguard the fundamental rights through good govemance and democratic process in Pakistan.

The law relating to the amenability of registered state agencies dealing with intelligence

and commercialenterprise is still in an embryonic stage and has not reached marurity as such.rx

The government companies, no matter wholly controlled by the government are not considered

as public authorities amenable to the writ jurisdiction of higher courts.r3s This misconception

seems to rest on the ground that the remedies available under Enabling Act are adequate.

This view is no more tenable because courts have started entertaining writs against such

agencies which is adequate proof of extension of judicial review po*ers.''u In this context the

researcher will explore all procedural and substantive inaccuracies which hamper the proper

exercise of powers by aPex courts.

1.7 Logical Nexus between Good Governance and Discretion

The art of governance involves responsibilities which the courts coutd not carry out.r37

The doctrine of rule of law and separation of powers are not intended to be extended so far as to

enable the courts to appropriate to themselves the powers and responsibilities which belong to

and can only be safely exercised by the executive. '3* The judiciary is not a tool of government,

134 S.M. Haider, Judicial Review in Pakistan Lahore, PLD, 1967, Mag' 63'

135 lbid.

136 Benazir Bhuttovs. President ofPakistan PLD 1998 SC 388' at p' 550'

137 Shamas Textite Mills Ltd. vs. Province of Puniab,l999 SCMR 1477 ' .

138 tbid.
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in exercise of review powers its functions are either corrective or directory. Public functionaries

unrestrained in powers to pursue its objectives by any and all means considered expedient by the

officials of the government is the antithesis of larv.rle

This leads us towards the discussion of the nature of administrative law. Americans

, characterize administrative law as "the law applicable to the transmission of the will of the

state".146 Canadian jurist, describe it as 
*the law of statutory discretion--!al

Primarily, administrative law is concerned with the limitations which are set to be

observed by the administration while transmitting the will of the state as enshrined in the

constitution and the law. In order to determine. whether the executive of a particular country is

controlled by legal restraints, the entire system of public law as a whole must be consulted. If the

administrative organ of the state follows the prescribed procedures in discharging their functions,

then it may be said that a system of administrative law prevails.la2

Discretion may be defined in various ways.

It embraces,

(1) The notion that a choice between several alternatives can, indeed must, be

made, and

(2) The notion that such a choice is not to be made arbitrarily, wantonly, or carelessly,

but in accordance with the requirements of the situation.

i 139 lbid.

140 AdolfA. Berle,The Expansionof AmericanAdministrative Law,HawatdLawReview,l9lT,43l.

l4l Johp Willis, Three Approaches to Administrative Law, University of Torohto Law Journal,l 1935-36, at 60.

142 Roscoe Pound, Jurisprudence, Saint Paul, at 437.
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There is a further notion that discretion ought to come into play within a framework of

rules.l'3 Administration, in the twenty first century takes an added importance as government

enlarges the field of its regulatory powers over the property and affairs of private persons.

The,scope of activities and action of administration is so important that it is impossible for the

constitutional systems to allorv the administration a perfectly free hand in the discharge of its

144
oulles.

Though there is such a thing as administrative discretion, the essential objection to the

activity of administrative agencies is directed against the extremely great amount of discretion

with which they are entrusted. Hence, the exercise of discretionary authority is probably subject

to more criticism than any other task of governmental administration. There are many ways in

which governmentaladministration can interfere with the liberty of people.

In the first place, the state interferes with the free and unrestricted conduct of individuals,

through a multitude of restrictive instruments. A second type of interference consists of orders

raising the prices of commodities such as frequent rise in oil and gas prices in Pakistan. A third

type of administrative interference is the fixing of minimum standards and inspections in the

context of licensing. 
las

Judicial Review is the power exerted by the courts of a country to examine the actions of

the legislative and administrative arrns of government to ensure that such actions conform to the

provisions of the nation's constitution.la6 The.actions, not so conforming are considered

I 43 Edgar Bodenheimer, Jurisprudence, Cambridge, 1952 at 258.

144 Frank J. Goodnow, Comparative Administrative Law,London, 1893, at p 135.

I 45 Alexander H. Pekelis, Law and S.ocial A clion, lthaca, 19 50, at 7 7.

146Tariq Transport Company Case, PLD 1958 S.C. 437 at46l
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unconstitutional i.e. illegal and of no effect.laT The institution of judicial review is predicated

upon the existence of a written constitution. Normally, though not invariably, judicial review is

associated rvith a federal constitution, involving division of legislative powers befir'een the

federal and provincial governments and rvith a Bill of Rights or some other system of

fundamental limitations on larv making porrers.'"

As constitutional practice. judicial review is usually considered as having begun with the

assertion of Chief Justice John Marshal of the United States, in Marbury vs. Madison'o' The

Writ Jurisdiction and fundamental rights have expanded the scope of judicial review of

administrative discretion. Judicial review demands that administrative action should comply with

the fundamentalconcepts of proceduraland substantive due process of law.l50

The extent to which the courts of law have jurisdiction to review in Pakistan, and

question the validity of statutory rules and orders depends upon the terms of the statute which

gives the power to make them, and from which their force is derived. Sometimes such rules and

orders are liable to be challenged on the ground that they are not within the powers of authority

making them, or in other words that are ultra vires, or on the ground that in making them the

authority did not exercise the discretion vested in it, but took into consideration extraneous

matters.lsl

Judicial review can be divided into two classes: statutory and non statutory review, that

provided for in the statutes and that developed by the courts in the absence of legislation. A

147 Louis J. Jat'tb, Judicial Review: Question offact,Haward Law Review, LXIX 1987. at 1022.

148 Jamal Shah's case PLD 1966 S.C. I at 16.

149 Marburyvss. Madison,l Cranch 137.5 U.S. 137. 1803.

150 Joseph Rosenfarb, Freedom and the Adminislrative State, New York, Harper & Brothers, 2008, at 43.

I 5 I Bernard Schwartz. An introduction to American Administralive Law London: Pitman & Sons. I 992. at I 8l .
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further classification of direct and indirect review can also be made.l52 Transnational dynamics

are evident that control of discretionary powers is perhaps the most critical problem of modern

times.ls3 Interesting developments are taking place with respect to judicial review in many

countries. In Australia a full-fledge lnquiry was conducted on the review of administrative

discretion; i.e. the finat report of Blad Committee on Administrative Discretion 1973.t54 This

report has led to the creation of an Ombudsman and a general administrative Tribunal to review

discretionary decisions in many areas.l55

Czechoslovakia has established special constitutional court with authority to determine

whether actions of executive are in accordance with its constitution.i'u G.rruny has adopted

judicial review of the acts of national government.ts' The Ireland has followed Canada and

Australia in placing the guardianship of its constitution in the courts.rsE In adopting a new

constitution, Chile has taken steps to change the system from parliamentary supremacy to a

modified regime ofjudicial supremacy.'se Swifzerland has also accepted the principle of review

of actions of the Federal Assembly on American pattem.l@

In Britain, the principle ofjudicial review was stated by Lord Atkinas follows;r6l

152 Dickinson, Judicial Control of fficial Discretion, Princeton, West Publishing Co, 2003, at 55.

153 rbid.

r54 rbid.

155 A.T. Markose, Judicial Control of Administrative Aclion, Madras, Eastem Book company,l956, at 40.

ls5 ibid.

rs7 ibid.

158 ibid.

159 ibid.

16.0 Deener, Judicial Review in Modern Constitutional Systems, Baltimore, McGraw Hill, 2009, at 85.

16l Eshugbayi vs. Government of Nigeria [931] LR 670 (CA).
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"ln accordance with British Jurisprudence no member of the executive can'interfere with

the liberty or property of a British subject except on the condition that he can support the legality

of his action before a court of Justice". In Pakistan a feeling is fast developing that judiciary

should not minimize its potential influence on executive.'u'In the domain of procedural larv, it

is established nou,that everv court should proceed on the principle that "ever-v procedure rvhich

furthered administration of justice was permissible even if there was no express provision

permitting the same". 
I 63

A need is being felt to make the executive cognizant of the desirability of greater

adherence to constitutionalism. Both the common man and legal fraternity insist that judiciary

should assume responsibility for defining those restraints on executive power which is the

essence of Constitutionalism and Rule of Lawl6a, and same is the primary purpose of this work.

1.8 Justifications for Judicial Review of Administrative Discretion

The grant of wide discretionary powers, which was once believed to be incompatible with

the concept of rule of law, has now become a necessary by product of the modern welfare

state.l6s The rapid and phenomenal growth in functions of state during the present century has

necessitated the grant of wide discretionary powers to a variety of public bodies and officials.

Since these powers and discretion of executive bodies are linked with the valuable rights of the

citizens therefore, its exercise must be regulated so as to protect the common man from

162 State vs. Tariq Aziz MNA,2000 SCMR 751.

163 Zahid Zaman Khan vs. Khan Afsar PLD 2016 SC 406.

164 Tariq Transport-Co. vs. Sargodha-Bhera Bus Service, PLD 1958 SC 437.

165 A.V Dicey, "Law of the Constitution". Ch. 4. (lOth ed)202, D.J. Galligan, Discretionary Powers, Oxford,

Clarendon Press, 1990. atp.l25. Abul ala Moudoodi vs. Govt. of Lltest Pakistan PLD 1964 SC 673.

and 1992 SCMR 857.
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despotism. '* The legal concept of discretion implies power to make a choice between

altemative courses of action. If only on€ course can lawfully be adopted, the decision taken is not

the exercise of discretion but the performance of a duty.!67It is generally accepted notion that the

exercise of any public power is subject to express and implied limitations imposed by law.168

The scope of judicial review oJ such discretion will often be determined mainly by the

wording of a power and the context in which it is exercised.r6n Thn the tegisldure whil€

granting discretionary powers imposes some conditions e.g. to record reasons of decision, to

consult the interested person, to hold a public inquiry before taking any action under the

statute.lTo

In Britain, the principle ofjudicial review was stated by Lord Atkinas follows:l7l

"In accordance with British Jurisprudence no member of the executive can interfere with

the liberty or property of a British subject except on the condition that he can support the legality

ofhis action before a court ofjustice".

The courts insist tirat the grant of discretion is always accompanied by certain implied

conditions which guard against the irresponsible exercise of powers. The control of discretionary

166 rbid.

167 S.A., de Smith, "Judicial Review of Administrative Action".4th ed. 19E0. P. 278

168 H.W.R. Wade, "Administrative Law". 6th ed. (1994) P. 348

169 SecretaryofstateforEducation&SciencevsTamesideM.B.C. (1977)A,C,.1047 perLond Wilberforce.

("But there is no universal rule as to the principles on which the exercise of discretion may be reviewed, each

statute or type of statute must be individually looked af')

170 Statevs. MuhammadNqwaz PLD 1966SC481.

l7l Eshugbayivs Government of Nigeria (1931) L.R. 670 (C.A)



powers is perhaps the most critical problem of the modern Administrative Law.t72

An administrative body is under a duty to act justly, fairly and reasonablylT3 and where it

acts unreasonably, capriciousll,', or arbitrarily, the court rvill interfere rvith its judgment.lio Long

ago chiefjustice Coke laid down the rule in Rooke's case (1598) that discretion is "a science or

understanding to di3cern between falsity and truth, between right and wrong, between shadow

and substance, betw.een equiry and colorable glosses and pretences and not to do according to

wills and affections."l'5 Normally courts do not enter into the complexities of modem

administered process and they are usually concerned only with the contrOl of illegal exercise of

discretion.

English Common Law has developed certain general rules regarding exerciie of

discretion. ln Robert vs. Hopwood "6 a borough council empowered under the Act to pay such

wages to their employees as it "may think fit", paid over generous wages and the district auditor

disallowed the payments. On chatlenge the decision of auditor was ultimately upheld by the

House of Lords. Lord Wrenbury held that discretion does not empower a man to do what he likes

merely because he is minded to do so...he must, by the use of his reason, ascertain and follow

the course which reason directs. He must act reasonably'177

In Wednesbury case Lord Greene MR observed, "lt is true that discretion must be exercised

reasonably. A person entrusted with discretion must direct himself properly in law. He must call

172,See Final Report ofthe Bland Committee on Administrative Discretion (1973)

173 Hadi Ali vs. Govt. of llest Pakiston PLD 1956 Lah.824

174 Abdul Majidvs. Province of West Pakistan PLD 1956 Lah.6l5; Rvs. Bishop of London (1889).

24QBD2I3; Robert vs. Hopwood (1925) A.,C. 578'

175 [598] 5 Co. Rep.996.

t76 1192s1"A.C.578.

177 tbid.
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his own attention to the matters which he is bound to consider. He must exclude from his

consideration, matters which are irrelevant to what he has to consider. If he does not obey these

rules. he may truly be said to be acting unreasonabl)"'. '"

In Pattfietd vs. Minister of Agriculture, Fisheries & Food l'e the action of the minister

refusing to forward the complaint to the investigation committee on irrelevant ground,was held

to be abuse of discretion similarl.v in Breen vs. Anralganratecl Engineering Uniontso Lord

Denning MR relying on Padfield case observed that, "discretion of a statutory body is never

unfettered. it is to be exercised and guided by relevant and plausible considerations". Again it

has been held in a number of celebrated cases in England that exercise of discretion should not

be fettered by over rigid policies so that in the exercise of discretionary powers every case must

be decided on its own merits and the computsion of the public interests.l8l

In Pakistan courts have also developed similar principles of law to control the exercise of

administrative discretion. Thus the Constitution of Pakistan and India require that the authority

putting a person to preventive detention must communicate to such person, as soon as may be,

the grounds of detention so as to enable him to make representation.rs2 It is also held by the apex

judiciary that if discretion conferred under delegated legislation is exercised in a prudent and

regular mode then court is bound to give effect to such decision.l83

178 Associated Provincial Picture House Ltd. vs. ll/ednesbury Corporation [ 948] I K8 223.

r79 19681 A.C997.

180 [971] 2 QBl75 at Page 190.

l8l R vs. Hillingdon B.C. ex. P. Islam [ 983] AC 688, R vs. London C.C.ll9l8l I KB 68.

I 82 Article l0 of Pakistan Constitution I 973, article 22 (5) of lndian Constitution.

183 Pakistan Gas Port Ltd. vs. Sui Southern Gas Cotnpany Ltd. PLD 2016 Sindh 207.
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ln Agha Muhamnmd Khan vs. District Board Lahorc r8a justic e B.Z. Kaikazs observed,

,

"Any exercise of power which is arbitrary, oppressive and wanton is an abuse and is not an

exercise of power rvithin the meaning of the statute at all, all abuse in dxcess"

lnMontgonreryflour & general l[ills Ltd. t's. Director Food Purchor""tjustice Kaikaus again

observed that discretion of executiie authority is always circumscribed by the scope and object

of the law that creates it and has at the same time to be exercised justly, fairly and reasonably. r86

ln Federalion of Pakistan vs. Muhanmmd Aslan,tl8T the Supreme Court has reiterated the

rules to control and review the executive discretion. Justice Shafi-ur-Rehntan obserred, "The

limit now well recognized is that all executive power has to be exercised fairly and justly, for

advancing the objects of legislation. In other words every such exercise of power has to satisfy

the test ofreason and relevance."

It is pertinent to mention that we will only discuss the grounds of judicial review in

abridged form in this chapter; however a detailed survey on the subject in comparative context

will be done in the nexi chapters.

1.8.1 Abuse / Excess of Discretion

1.8.1.1 Mala-fides

Malafides or bad faith means dishonest intention or corrupt motive. The Supreme Court of India

has observed,"malafide exercise of power does not necessarily imply any moral turpitude as a

matter of Law. It only means that the statutory power is exercised for purposes foreign to those

184 PLD 1957 Lahore 780 at P. 783.

185 PLD 1957Lah.914

186 rbid.

187 1986 SCMR 916 atpp.928-929 see also PLD 1989 SC 162
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for wlrich it is in law intended".l88 In this sense, nnlafides is equated with ultra vires exercise of

administrative power. However the term mala fides is not being used in the broad sense, but in

the narrorv sense of exercise of porver out of dishonest intent or corrupt motive. Mala fides in

this narrolv sense would include those acts lvhere the motive behind an administrative action is

personal animositi'. spite: vengeance, personal benefit to the authority itself or to its relatives or

friends. or rvhich is designed to favor l8e or harm someone.'*

Malafides is a question of fact which must be established by evidence lel however High

Court can enquire into ntalafides if the disputed question of fact can be ascertained from the

documents on record.le2 Where government took a disciplinary action to ensure probity and

purity in the public service and not to wreak personal vengeance, it was declared not to be mala

fides or ultra vires but at the sometime it is clear that mala fides is a distinct ground for quashing

administrative action apart from ultra vires.te3

Furthermore, it has been ruled

available against the legislative actionlea

a case of a law made by an individual
i!

judgments of superior courts can not be

in number of case that the plea of mala fides is not

and somewhat surprisingly it has been so ruled even in

for example a Martial Law Administrator.les However

allowed to be eroded or nullified through executive or

188 Jaichand vs. lilest Bengal AIR I 967 SC 483-at P. 485

189 Ahbab Cooperative HousingSocietyvs. Comrnissioner Lahore Division PLD 1978 Lah273.

190 province of Punjabys, Zahoor ElahiPLD l98l Lah.696 upheld in 1982 scMR 172.

191 MasoodAhntadvs. &atePLD 1962Lah878,PLD lg74 Karachi 375.

192 Akhtar Hussainvs. Ahongoo Khan l98l CLC 1971.

193 S.A de Srnith, "Judicial Review of Administrative Action".(1973)282atp.293.

194 Fotqji Foundalion vs. Shantim ur Reltman PLD 1983 SC 457.

195 Ibid.
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administrative instrument. 
I e6

1.8.1.2 Unreasonable and Arbitrary Action

The superior courts in Pakistan have quite often ruled that the public powers must not be

exercised arbitrarily. The court has held invalid the exercise of discretionary powers rvhen the

action is not based on any relevant material.leT An action meeJs the same fate if it is based on

unfounded groundsle8 or on such grounds on rvhich reasonable person would consider valid.l*

The courts demand that the repository of public power must apply his mind to all the relevant

aspects of the matter before taking an action.

Thus an order of deputy commissioner to take over a cinema as enemy property under

Defense'of Pakistan Rules (1965) made without application of mind and without giving any

reason has been held invalid.200 Similarly the action was held invalid when an election tribunal

based its findings on the sotitary evidence of the election officiats'ot or acriminal court ordered

temporary possession of the crime property to a person not at all entitled to it.202

Where malice was imputed for procuring order which from circumstances seemed to be

possible, the supreme court of Pakistan held that unless the same was explained by the concerned

administrative authority, it would be difficult to justif, it.203 Similarly, where the name of

petitioner was placed on exit control list due to pendency'of criminal and civil litigation, court

196 Government of State of Jamrnu and Kashmir vs. Sardar Javed Naz PLD 2016 SC (AJ&K) l.

197 .Charsadda Sugar Mills vs Govt. of Pakistan.PLD l97l Pesh.2l0, PLD l98l Lah.368 1982 CLC 2l0l

198. Muhammad Aboo Abdullah vs. Province of East PakistanPLD 1959 Daca 361 .

199 Muhammad Ali vs. Election Controlling Authority PLD 1963 Lah.346.

200 Malina Rani Sons vs Province of East Pakistan PLD 968 Dacca 177.

201 Shafiqur Rehntanvs. M.S. MianPLD 1968Dacca332.

202 Abdur Rashid vs Sessions Judge PLD 1997 Lah. 613.

203 University of the Punjab vs Ruhi Farzan 1996 SCMR 263.
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directed the authorities to remove the name of petitioner from Exit Control List.20a

The authority while passing orders in administrative matters must follow rules and principles of

justice and equity so that even when such order has been passed should not stamp such order as

nrala fides and result of bias or malice. 'ot It is not necessary for the individual to prove what

partic.plar official of the government acted nrulafides. There is no such burden on the individual

as facts lie within the knowledge of the government.lO6

1.8.1.3 Improper Purpose

If a statute confers powers .for one purpose, its use for a different purpose would not be

regarded as valid exercise of powerand the same could be quashed. For instance the government

may be empowered to acquire property if it is "satisfieil" to the existence of public purpose its

order would be legal, provided of course, that the circumstances which it has found to exist do in

law constitutes public prrpose. 2o'

ln the area of preventive detention, it has been held in a few cases that the power of

preventive detention cannot be used as a convenient substitute for prosecuting a person in a

criminal court. It was held that the power of detention could not be used on "simple solitary

incident" of theft of railway property, and the proper course to prosecute the person was in

criminal court. In some of the cases the court has used the phrase "colorable exercise of

power"208 which does not differ substantially from improper purpose.

204 Muharnmad Sadiq vs. Federation PLD 2016 Sindh 263.

205 rbid.

206 Srote of Punjabvs. Ran{ilal AIR l97lSC 1228.

207 Muhamntad J-amil Asghar vs. The Improvement Trust. PLD 1965 SC 698.

208 Zafar - ul -Ahsan vs. The Republic of Pakistan.Pl-D 1960 SC I 13.
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It has however been ruled in some cases that a prior court case, or lack of it would not make'the

detention order invalid.2oe .

1.8.f.4 IrrelevantConsiderations

A power conferred by a statute must be exercised on the consideration mentioned in the

statute or relevant to the purpose for which it is conferred whenever administrative authority is

given power to pass some order- it should exercise its authority independently by taking into

consideration all relevant circumstances where such an authority had made decision and issued

order there under, under extraneous influence such order should be quashed as invalid.2l0

Thus public functionary vested with power in respect of determination of rights of a

citizen qua the state resources is required to exercise the same fairly and properly on sound

judicial principles and keeping in view relevant considerations having logical nexus with the

object of law and not arbitrarily and whimsically.2ll

1.8.2 Failure to Exercise Discretion

A statutory functionary who is given discretionary powers under the statute is required to

exercise these powers by applying his independent mind and without being influenced by others.

Where a scheme was published by the manager without the corporation applying its mind to the

case before it and the scheme was approved by the governor, the court held it invalid because the

corporation had not applied its mind.2l2

209 Samir Chatterjee vs. State of West Bengal. AIR 1975 SC I165.

2l0Jawed Hotel vs. CDA,PLD 1994 Lah.3 15, Arif Buildersvs. Govt. of PakistanPLD 1994Kar627.

2ll Muhammad Zahoor-ul- Haq vs. Quarter Master General 1994 CLC 2449.

212 Manikehchandra vs. State AIR 1973 Gau. l.
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In the Province of East Pakistan vs. Jogesh Chandra Lodh 2t3 Chief Justice Munir

observed,

"lt is perfectly clear from this proceeding that the additional district magistrate w'ho made

the order under section 3 merely acted as a tool to the land acquisition department of the

government and did not at all apply his mind to the,question whether it was necessary or

expedient to requisition the property for a public purpose on this ground alone, therefore the

order must be held to be invalid".

In another celebrated cuse ''o justice Hamood-ur-Rehntan ruled, "we are of the opinion

that chief settlement commissioner is bound to apply his own independent mind to the questions

riised before him and to deal with the three revision petitions put up before him according to

law. By merely countersigning the note of settlement commissioner we are clearly of the view

that he had not exercised the jurisdiction vested in him in accordance with law". The Lahore

High Court quashed an administrative decision which was not taken by the authorized

administrative authority on his own independent judgment.2ls

ln Sher Mohammed vs. Abdur Rasheed,2'u Supteme Court termed such an action as

"abdicatibn ofjurisdiction, surrender of discretion and refusalto exercise jurisdiction".

1.8.3 The Subjective Formulation of Powers

"Reasonableness" provides quite a flexible basis for the court to interfere and in other

factual situations requiring reasonable administrative action, the scope ofjudicial review may be

2t3- n DLR (SC) 4r r.

214 Ghulam Mohi-ud-Din vs. Chief Settlement Commissioner PLD 1964 SC 829.

215 Ahntad Zaman Khanvs. Governtnent of Pakistn.PLD 1977 Lah. 735.

2t6 t980 SCMR 928.
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much wiiler". In such situation the scope ofjudicial review is determined by practical realities and

it would be absorbed to suppose that the attitude of the courts towards such words as "reasonable

grbunds" in one legistative context must be reproduced in every other.2l7 This may be etaborated

rvith reference to two classical English cases.

, ln Liversidge vs. Andersor 218 being a war time case, involved a regulation of the defense,

involving implication of the use of the term *reasonable'in a statute. which ran as tbllos's:

"lf the secretary of state has reasonable cause to believe any person to be of hostile origin

and that by reason thereof it is necessary to exercise control over him he may take an order

against that person directing that he be detained".

The House of Lords was faced with the question whether the words "reasonable cause to

believe" should be given an objective or subjective meaning. The House of Lords interpreted the

words subjectively and held that parliament had conferred an absolute discretion on executive

who is not bound to satisfy anybody else. This ruling was criticized as it disclosed a definite bias

in the" courts towards subjective interpretation.

ln Nakhuda Ali.vs. Jayaratne ''n The Privy Council stated that it would be very

unfortunate if the decision in the Liversidge case came to be regarded as laying down any

general rule as to the construction of such phrase the court further held that when the legislature

used the word "reasonable" it must have been intended to serve in some sense as a condition

limiting the exercise of an otherwise arbitrary power.

217 S.A. de Smith, "Judicial Review of Administrative Action". 1973 ed- P' 306.

218 (1942) A.9.206.

2 r9 ( r95 r) A.C. 66.
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But if the question, whether the condition has been satisfied, is to be conclusively decide

by the man who wields the power, the value of the intended restraint would in effect be nothing

the courts have on the whole, been extremely reluctant to impart the requirements of

reasonableness (at least in the broad sense of going into the merits) into a statute by implication.

While quashing an executive action under the Companies Act. 1956 the Supreme Court of India

stated in Rohtas Industries r,s. S.D. Agarwal.220

"We do not think that any reasonable person much less any expert body like the government

on the material before it, could have jumped to the conclusion that there was any fraud involved

in the sale of the shares in question".

,, It is an overriding principle of the French'Administrative Law that an administrative act

is proper and therefore lawful only if it is reasonable, the opposite of capricious; orarbitrary, and

furthei the administrator must produce the reason before the tribunal (counsel d' E tat)whenever

it thinks that there is sufficient ground for producing the reason.22l

!

ln Mardana Mosque Trustees vs. Mahmud'22 th" Privy Council interpreted the orders

"where the minister is satisfied" and held that there must be some grounds on which the minister

could be satisfied. The judicial trend was finally approved by the House of Lords in this case."'

However the English courts were no more sympathetic towards Liversidge Rule being war time

case yet it took them about forty years to complete its burial. The Rule of Liversidge was also

220 AIR 1969 5.C.797.

22 I Hamson."Executive Discretion & Judicial Review" (1954) 495.

222 (1967) AC r3.

223 (t977) AC r0r4.

56



applied in India by Privy Council "o brt after independence our courts quietly started ignoring

the Liversidge Rule. 22s

Similarly the Lahore High Court held 226 that the satisfaction of executive must be based

on some tangible material. The Supreme Court of Pakistan has vividly interpreted 227 the word

"satisfaction" of detaining authority must be state of rnind which has been induced by the

existence of reasonable grounds for such satisfaction.

In summary, the courts are not willing to accept that their jurisdiction, particularly the

constitutionaljurisdiction can be ousted bythe use of subjective language. This is quite justified

for the reason that otherwise the executive will be armed with arbitrary power which will

seriously hamper the Rule of Law, cause ofjustice and fair play.

1.9 Epilogue

From the foregoing elaboration, it has been clarified that grant of discretionary power is

never unlimited and that the judiciary has placed some restrictions on exercise of such powers to

ensure that the same is being used in a responsible and sensible manner. The Counseil d,6tat in

France has gone far in the direction of requiring executive decisions to contain reasons.

In Britain the Tribunals and Inquiries Act 1958 imposes a statutory duty to give reasons

in administrative adjudication. In Pakistan in 1997, through an amendment in General Clauses

Act 1897 by inserting section 24-A, which requires that the authority, officer or person making

an order or issuing any direction under the power conferred by or under any enactment should, as

224 sibnathBanerjiscase.LR72, IA 241 &vimlabaiDispantlescaseLR 7l lA, II4
225 Ghulam Mohammad Kltan vs..Crown. pLD l94g Sind 12.

226 Sakhi Daler Khan's case pLD 1957 Lah. gg.

227 Ghulam Gilani vs. Govt. of Lltest pakistan. pLD l96g SC 373.
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far as necessary or appropriate, give reasons for making the order or issuing the direction. tt is

reproduced to recapitulate the underlying spirit of new proviso;

'24-A. Exercise of power urder enactments. 22s

l. Where, by or under any earctment, a power to make any order or give any direction is

conferred on any authority, office or person, such power shall be exdrcised

rcasonably, fairly and for the advancement of the purpose of enactment,

2. The authority, officer or person making any order or issuing any direction under the

powers conferred by or under any enactment shall so far as necessary or appropriate,

give reasons for making the order or as the case may be, for issuing the direction and

shall provide a copy of the order, as the case may be, the direction to the person

affected prejudicially.,,

This embodies, expressly or by necessary implication,--

(a) Right of hearing

(b) Absence of bias in the decision maker,

(c) Advancement of the purpose of the enactment as a rule of interpretation to control

discretionary powers of public authorities,

(d) Duty to give reasons in support of the decision, and

(e) Duty to communicate the decision to the affected party.

This is important legislation explaining the scope and limit of discretionary powers to avoid

228 This Act governs federat laws, a provision like 24-Adoes not seem to have been made in the provincial
General Clauses Acts.
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mischief and promote probity and equity.22e

The intrinsic excellence lies in its exercise being just and fair. It embodies the spirit of

"due process of law" and its use in the manner prescribed by law.230 It is an effort to control the

ravages of the abuse of power. It neatly summarizes the approach in which power is to be

expressed through direction and aptions. Remedy for grievance of judicial acts lies through

recourse to judicial process to contest the validiry* of impugned action or direction.23l This

principle is equally applicable to the chiefjustices of provincial High Courts upon whom the law

Iaid down by Honorable Supreme Court is equally binding.232

Superior Courts, in this regard, are of the view that the newly added proviso in General

Clauses Act 1897 is of mandatory nature, a willful disregard of it would invalidate the

administrative orders and same would be struck down in judicial review.233 The principles of

equity fairness and good conscience in the English Common Law dates back to 1523 which is

expounded by Thomas Woolsey as Lord Chancellor hearing complaints in Star Chamber,

"that in some cases, it is necessaryto leave words of law (i.e. the meaning) and to follow

that which the reason and justice require and to the intent equity is ordained; that is to say, to

temper and mitigate the rigors of law".23a

This innovative legislative mechanism introduced in General Clauses Act 1897 will help

allthose aggrieved persons who want to challenge administration actions in judicial review.

229 Federation of Pakistan vs. Muhammad Saifuilah Khan, pLD I 9g9 sc I 66.

230 rbid.

231 PLD t99l SC t4-27.

232 Manzoor. Hussainvs. Muharnmad Ashraf pLD 2013 SC 27g,

233 Ch. Muhammad Httssain Agency Dealer Shakorgarh vs. Conmissioner lncome lar NLR 2005 Tax 37.
234 Lord Denning, Land Marks in the Law.Aditya Books (pvt.) Ltd., Neu,Delhi. 1993.p.62.
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Chapter 2

AN INSIGHT INTO ADMINISTRATIVE

DECISION MAKING



An Insight into Administrative Decision Making

Administration is often described as a decision making process.' In the day to day administration

of public affairs, officials take several decisions involving the interests of citizens. The success

with which public policy is implemented largely depends upon the innumerable decisions made

by the administrator in the management of public affairs.

Decisions have to be not only timely, but must reflect the rvisdom of the administrato.s.' The

law governing the situation has to be applied to the case which is often unique; and in the process

the administrator has to use his discretion in decision making.3 The efficiency of the

administrators is evaluated in terms of his initiative, skill and proper use of experience gained

over a period ofyears.

The term 'decision' is defined as "the act determining one's own mind upon an opinion or

course of action" o It is a conscious choice between two or more alternatives given in a particular

situation. In fact, a decision is the conclusion to long deliberations. The Encyclopedia Britannica

defines decision making as "the term applied to the process of making human choices,,.5

It generally involves determining the problem, then trying to sift out relevant information

on the subject from the mass of available information, (much of it faulty or irrelevant) and then

with the use of such information, trying to determine what will be the most likely outcome

I Albrow, M.. Bureaucracy, 12.

2 rbid.

3 Appleby, P. Policy and Administration,TT.

4 rbid.

5 Quoted by Braybrooke, D. et al. A Strategt of Decision, gg.
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should certain decisions be made, and one of the possible decisions is then selected for

implementation and execution.6

The scope of decision making comprehends the interaction of all the participants in the

determination and execution of choice, officials and subordinates, fact collectors and policy

makers and it cpmprehends the logical, illogical and chance behavior of all the people involved

in the problem - paticipaas, ctientg a&ersaies and competitors ffid so sr.'

Thus, decision making is a process of selecting one course of action from an array of

alternatives to achieve an objective. Decisions have to be made and remade in the light of the

ends to be achieved. Further, all decision makers need not come to the same conclusion in a

given situation.E Much depends upon the personal characteristics of the administrator, his social

environment, culfural values, information gathered and knowledge sought and several other

factors.e

According to E. Jacque.s, "A decision is a psychological event, characterized by the

exercise of discretion i.e. selecting a course of action". l0 
So, there are certain important factors

which reflect their impact on the personality of the decision makers, in the use of his discretion

among the altematives.

2.1 Factors in Decision Making Process

6 rbid.

7 - Encyclopedia Britannic4 Yol.3, p. 424.

8 Merton, R.K., Reader in Bureaucracy,60.

9 rbid.

l0- P. H. Levin, 'Decisions and Decision Making', Royal Institute of Public Administration Journal, Vol. 50, 1970,

p.26.



Millet refers to three factors in the decision making process.ll

I- Personal differences,

2- Role of knowledge and

3- Institutional factors.

2.1.1 Personal Dilferences

Tte personal ekeisdes of indivi&nls rnake ssrre of dsn &cisive, bearing the

consequences and other indecisive who do not abide by the choice they make.r2 ltmay be due to

the social environment in which they were brought up and their past personal history and cultural

values.l3 The psychological factors like, emotion, motivation, personal temperament and

creativity may play an important role in decision making. la

2.1.2 Role of Knowledge

Role of knowledge is the second factor in the decision making process. Decision making

depends upon the knowledge information and data collected by the administrator. The careful

accumulation of detailed facts, their analysis and interpretation, the use of broad concept of

human and physical behavior to predict future developments - all these elements, in the use of

knowledge, enter into decision making in varying degree. 15 Accordin gto Simon,the availability

of information and the computational capacities available to deal with the information are the

important factors in decision process.l6

I I - Millet, Management in the Public Service, pp.44-45.

12 Martin R.C. Public Administration and Democracy,5l.

l3 rbid.

14 lbid.

l5 Marini, F. Towards a New public Administration. 163.

r6 rbid.
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2.1.3 Institutional Factors

The administrative agency or the department, where the decision maker works, will have

its limitations, within which he is bound to act. On one hand. decision maker must consider the

aspirations, traditions and attitudes of the agency, administering of government work. On the

other hand, there are personal predilections among administrators which also limit decision

making.lT Predilection means the mental preference of a favorable predisposition towards a

particular issue, or matter, or person. Every decision is influenced by the administrators'

attitudes, biases, personal beliefs, confidence, self-esteem and dogmatism.ls

The people with self-confidence can make decisions more quickly than others who are

less confident in the way they process information. Administration needs creative behavior

which is the production of ideas that are both innovative and useful. "Creative talent is not a

single broad ability parallel to but distinct from intelligence, but like intelligence, composed of

numerous abilities. Creative performance draws on a large numberof these abilities fordifferent

purposes and on different occasions". le

Creativity and intelligence are not interchangeable. There are various factors which are

involved in nurturing this capability. I will try to clarify it in the following discussion.

2.2 The Features of Creative Individuals

l7 J. M. Landis, The Administrative process,New Haven.2009.

t8 tbid.

r9 rbid.
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The features of creative individuals can be classified into demographic, behavioral and

personal ity characteristics.20

2.2.1 The demographic characteristics:

Family background such as size of family. socio-economic status, father's occupation. child

rearing practices ofparents, experience ofthe parents and teachers, the trust and self-confidence

reposed in the individual, his school life and his experiences in ttre school are rhe important

characteristics which have a bearing on the behavior of the administrator.2l Unhealthy conditions

and environment in which persons grew up also will have a profound influence on their behavior.

They feel victimized, self-pitying, emotionally bland and submissive. The organization where

they work has to recognize and identify the creative behavior, support and reward it so that the

potential talent will not be wasted.22

2.2.2 Behavioral characteristics:

The perceptual openness, flexibility, resistance to premature judgment, a tendency to

discern, and reliance on intuition are some of the behavioral characteristics of creative talent.

Such person does not depend on others'opinions as he is more concerned with the quality of the

solution he has arrived at. He no doubt takes the ideas and suggestions given by others, but he

does not tolerate the pressures to deviate from what he considers as the best approach to the

solution. He does not like the interference into his own sense of identity and creativity. 23

He values his own independence and autonomy, having a high aspiration for self. It is often

the outcome of a sense of personal responsibility for the decisions taken by him. The decision

20 Keeling, D. Management in Governntent.London, 79.

2 r tbid.

22 tbid.

23 rbid.
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maker experiences a demand from his superiors that his behavior be reliable, predictable and in a

general sense within their control.

Thus he finds that he should conform to the organization's traditional way of

conceptualization of decision-situations. He simply follows the rigid process of decision making

and fits the decisions into the categories previously developed by his predecessors. The decision

maker can remark ttre curceptualization, if the choice of alternatives is available in the given

situation. But he cannot drastically change them against the organizational process, not accepted

by his superiors and associates.2a

2.2.3 Personal Characteristics:

The personal characteristics of effective decision mike. are his experience, judgment, creativity

and quantitative skills." His seniority and past success and failure of his performance in the

organization, create experience which leads to the development of specific responses, which are

demonstrated by habit without hesitation, in a particular situation.26 It provides insight to

differentiate the situation. The only disadvantage of experience of the decision maker is his

unsuitability to a new problem.

Judgment means the ability of the decision maker to evaluate the information wisely. It is

made up of common sense, maturity, ability to reason and experience. "Judgment is very

valuable for handling ill-structured problems because it is through judgment that the decision

maker can assess the outcome from multiple interactions, apply appropriate weights to criteria,

comprehend uncertainties and attempts to simplify the problem, without distorting it by

24 tbid.

25- P. Robbins Stephen, Managemenl Concepts and Practices, Chapter ll'Foundations of Decision Making', p. 7l-
96.

26 Samuef Krislov, Representative Bureaucracv, New Jersey, 204.
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excluding the inessentials".2T Based on information at hand and past experience, the decision

maker forms beliefs made up of facts, opinions and general knowledge.

As discussed earlier, creativitv refers to the decision maker's ability to uniquely combine

or associate ideas to achieve both a novel and useful outcome. It adequately defines the problem,

develops alternative, enriches possililities, imagines consequences and looks at other's outlook

of the problem.

2.3 Quantitative Models of Effective Decision Making

Quantitative skills are the techniques typically introduced in the training course, used by

the decision-maker as one of the personal characteristics, in a given situation. The following are

some of the important models which can be chosen by the administrator for effective decision

making" 28

Linear Programming.' It uses graphic, algebraic or simplex techniques to

optimally allocate scarce resources. Linear programming is useful only when the

input data and information can be quantified and objectives are subject to definite

measurement.

Queuing theory: Wherever a decision's objective is to balance the cost of waiting

line against the cost of service to maintain that line, this theory proves useful.

Probability theory: It is the use of statistics to assist the decision maker, in

reducing the risk he takes in deciding. Based on past predictable patterns of

statistics, an administrator can improve the current and future decisions.

27 - Geotfrey Vickers. The Art of Judgment: A Study of Policy Making. p. 73.

28 - Stephen Robbins, The Administrative Process; Integrating Theory and Practice. Chapter X. pp. 149.

ii)

iii)
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Inventory models: They attempt to balance the ordering costs against carrying

costs.

Marginal Analysis: The concept of marginal incremental analysis is helpful to

decision maker in optimizing retums or minimizing cost. It deals with additional

costs in a particular decision rather than the average cost.

Break Even Models.. They are concerned with determining the relationship

between total costs and total revenues.

Network analysis: Activities to be performed are defined; time estimates are

established for completing the activities and consideration is given to activities

that can be performed simultaneously. Network flow charts can then be

constructed to assist administrators in making planning and evaluation decisions

and to highlight areas where resources may need to be reallocated to ensure that

deadlines are reached.

viii) Simulation. It is the result of structuring a computer to behave in precisely the

same fashion that an individual or organization would when faced by the same

stimuli.

ix) Return on investment: Among profit making organizations, the return on

investment is a highly popular single criterion to measure productivity of assets.

The above quantitative skills are valuable at the time of evaluating alternatives.2' They

are useful mostty for profit making and financial agencies of administration. The administrator

can easily evaluate the alternatives on their basis and come to a conclusion, to decide on a

29 Marini. F. Towards a New Public Administralio,n, Nerv.lersey. Buttenvorth's. 1971. 165.

iv)

v)

vi)

vii)
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particular altemative. Thus, it comes mostly under the economic-man-model of decision

making.3o

People in developing nations do not enjoy a broad range of legal protection. The system

is such that executive power is subject to very little judicial supervision and that the executive

has an apparently unlimited power to manipulate and to make whatever laws the ruling elite

&erm rEcessary. The state exercises a degree of control over the individual, far exceeding in

scope and intensity, that of any other period in history.3l Being aware of the situation of

governance in Pakistan, a detailed insight of effective models of decision making is necessary-

both for administrator and common man.

2.4 Factors Influencing Decision Making Process

Following are the significant factors which have an important bearing on decision making

pro""rr." They are:

(l) legal limitations, (2) budget, (3) mores, (4) facts, (5) history, (6) internal

morale, (7) future, as anticipated, (8) superiors, (9) pressure groups,(10) staff, (11)

nature of program, and (12) subordinates.

These factors also form part and parcel of the factors in the institutional setup in which

the administrator works. He has to act within these limitations, keeping in mind the aim and

30 lbid.

3l Karl Von Vorys, Towards a Concept of Political Developntent, Annals of the American Academy of Political

and Social Sciences, Vol. xiv, (1965) 18.

32 Vishnoo Bhagwan and Vidya Bhushan. .1 Text book of Public administration .p17.
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objective of the decision he takes. A wrong decision may lead to irreparable damage to the

person concemed.33

So, the effective administrator makes his decisions through a systematic process,

composed of clearly defined elements and a distinct sequence of steps, which are essential for the

discipline of the decision. Thus the basis of decision making depends upon the nature of the

function, the agency and the conditions and circumstances of individual problem.3a

a unique one time decision.

a repetitive decision with either reasonably constant or randomly spaced time

between decisions.3s

The first of the above categories demands considerable time and energy of the

administrator, as the unique nature of the case does not provide easy clues for decisions.36

Precedents provide ready-made solutions in respect of the second category, where decision

making will be"more or less mechanical.3'Here the experience of the administrator proves to be

his chief asset in recapitulating decisions taken earlier in identical cases.

An efficient administrator has to follow a systematic process in decision making with

clearly defined steps. He/she has to understand each individual case and its main problem to be

solved. Secondly, he/she has to acquire relevant information and background of the problem. The

33 rbid.

34 rbid.

35 - Bierman and others, Management Decision Making, pp. 4l and 47.

36 rbid.

37 rbid.

a)

b)
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data he collects includes facts, results, observation, figures and statistics, which give full

information of different view-points of the problem.3E The information develops different

alternatives arrpng which the choice is available to the administrator to decide. Then he

investigates the root cause of the problem by a systematic in-depth study of the information

collected.3e

An analysis is made out, aided by disinguishirg between facts. inferences. speculations

and assumptions as shown in Figure I and2 at page 72 and73.Every problem must be viewed

within the context of the organizational structure, extemal environment, personnel and the

present situation. This is to be followed by the identification of the best course of action among

the alternatives to make a tentative decision. Before selecting the tentative decision, the

administrator can draw upon the past experiences in similar decisions taken, consult his

colleagues and subordinates and seek expert opinion over the problem concerned.40

The decision must achieve the organizational objectives and it must be result-oriented.

The final decision is taken on the basis of the evaluation of the implementation of the tentative

decisions and implemented. Even though the administrator follows this methodical process in

decision-making he has to take follow up action and finally modify the decision, if necessary, in

the light of the results. 4r

Thus, an effective administrator makes his decisions through a systematic process,

composed of clearly defined elements and a distinct sequence of steps, as classified by

38 Peter Drucker, 'ihe Effective Executive',Harvard Business Review, 1967 quoted in Public Administration

Review- 1967.p.64.

39 Ibid.

40 James Galza, Jugoslab, Milutinovich and F Clem Bossman, Decision-ntaking in ,4dministration'. p.91.

4r rbid.

7t



Peter Druckcr a2 under six heads.

(l) Classification ofthe problem,

(2) Definition of the problem,

(3) Specifications,

(a) The decision,

(5) Action, and

(6) The feed-back.

Decision making in government is a cooperative effort. It is a collective activity in which

administrators at all lwel participate. Decision making in government is a plural activity.a3 One

individual may pronounce the decision, but many contribute to the process of reaching the

decision. Gathering information, making choices and communicating choices are social acts.4a

But the responsibility falls on one single authority who pronounces it. He has to face the

consequences for the decisions made.as The democratic setup of our administration allows the

citizen to challenge the decision taken by the administrator. So-he must be careful in decision

making.a6

The administrator has to draw on the collective wisdom of the members of his

organization through consultations and conferences.n' Thus, no person can take a decision at his

42 - Peter Drucker, 'The Effective Execulive', Harvard Business Review, 1967 quoted in Public Adminislration

Review, 1967,p.G.

43 P.R. Dubhashi, Essrys in Public Administration,New Delhi, 93.

44 rbid.

45 rbid.

46 rbid.

47 Truman, D. The Governmental Process, Washington D.C. Little Brown & Company. 2009,217 .



own initiative, and act and decide on a particular problem, without consulting the parties to it.

The law, rules and regulations goveming administrative decisions, act as an important limitation

on the decision making powers. o'

The decision makers must acquire a thorough knowledge of the law and the rights and

privileges of the citizens. The administrators have to use their discretion according to rules of

reason, justice and law and not according to private opinioar.ae According to Simon- -Tlre

correctness of any particular decision may be judged from two different stand points. In the

broader sense it is 'correct' if it is consistent with the general social value scale - it its

consequences are socially desirable. In the narrower sense it is 'correct' if it is consistent with the

frame of reference that has been organizationally assigned to the decision maker".50

The administrator, serving a public agency in a democratic state, must give proper weight

to all community values that are relevant to his activity and that are reasonably ascertainable in

relation thereto, and cannot restrict him to values that happen to be his particular responsibility.sl

He is required to present clearly what lies behind decisions, by making background documents

public. He has to prove that most of the decisions he had taken are accompanied by reason.52

The British Franks Committee also felt that reasons for decisions should be required - to aid the

party wishing to appeal, aid the reviewing court on appeal and encourage better decisions.s3

48 rbid.

49 rbid.

50 - H. A. Simon. Administrative Behavior, p.199.

5 r rbid.

52 rbid.

53-WilliamB.Shore.'TheDevelopnlentsinPublicAdministratiott',PublicAdministrationRevierv..pp.205-2 15.
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Decisions can be classified into two categories viz' programmed and non-programmed.

Programmed decisions are standing decisions. They exist to guide administrators in highly

repetitive and routine decisions. Objectives standards, procedures, methods and policies all

represent them. The legal system is well equipped to handle programmed decisions.5a

"Simon defines non-programmed decisions as 'a response where the system has no

specifrc procedures to deal with sinntions like the one at harxl but must fall back on whatever

general capacity it has for intelligent, adaptive and problem-oriented action".55 He had given the

traditional and modern techniques of decision making in the table given on page 74 is of

significant help to understand the nature of decision, and its consequential improvement in the

context of better gore.nan.".'u

This detailed survey of minute dynamics of decision making process is significantly

important to discuss so that the person in authority may be made cognizant of the limitations of

his authority. Another objective to dilate upon decision making process is to give a general

perspective to people to understand the pros and cons of decision making process.

The collective objective is to seek the observance of law and policy by the people in power and

authority so that administration ofjustice is ensured.

The modern welfare governments directs the activities of administration towards two

ends, viz. the provision of certain services for the benefit of the people, and secondly regulation

of the conduct of individual, in the interest of public good. The former may not create serious

54 - P. Robbins Stephen. 'The Adrninistrative Process; lntegraling Theorlt & Practice. p. 156.

55 - li. A. Simon, 'The New Science of Management Decision', quoted in IndianJou'nal of Public Adminislration,

1977, p.262.

s6 rbid.
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problem of enforcement, but the latter i.e. the regulatory functions invest the administrator"with

wide discretion.

To seek transparency in regulatory function, a detailed knowledge of traditional and

modern decision making process is imperative.

15



Figure I

Information available to the

Decision Maker

Facts
(All Data 

"

available)

Inferences
(Objective

Information)
Supporting
evidence

Speculations
(Subjective
information)

(Lines of
reasoning

Assumptions
(No data and

hypothesis)

I lJames Galza,Jugoslab, Milutinovich and F GleBossman'

Decision-making in Administration', Toronto, 1979, p9l

76



Dynamics of Decision Making in Government, Figure 2 ',

Information Model of Decision-Making Process
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Figure III
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Generally programmed decisions are useful as long term references that is, beyond five

years. Non-programmable decisions, on the other hand, are intended for short term, (less than

one year or intermediate term). Programmed decisions are highly repetitive and they are the

routine decisions. They are generally decided by standard practices, procedures, rules, methods

and policies. The decision maker generally follows the standard practices of earlier decisions,



made in similar situations.5T He does not change them unless and until new goals are set up or

modified in the organization. The complexity of the problems is reduced by following a

'systematic procedure.5s

A procedure is a series of sequential steps established for the accomplishment of some

tasks. The decision maker need not use his discretionary skill, if he follows the procedure' He

has to follow a method if lre adopted a procedure. Each step of procedure has to be implemented

in a comprehensive and methodical manner.t' Mot.or"r, the rules restrict the administrator to

work within limited boundaries.

He cannot use his discretion if he has to foltow the rules. He is bound to adopt them to

ensure consistency. The policies are imposed by external fortes such as the political processes'

Policies are often ambiguous vague and too general and the administrator has to use his

discretion within the framework of the policy.6o Policy provides guidelines to channel the

administrator's thinking in a specific direction. It establishes a parameter to assess the situation

and take a decision with the fixed boundaries. Usually he follows certain norms and precedents

adopted already.

Thus, the programmed decisions depend upon the discretion allowed by the organization

to the administrators. But the un-programmed decisions require special attention, strategies and

lbudgets.6l They require creativity, judgment and intuition and initiative of the administrator'

they require special treatment to each individual probtem, as they are ill structured and short-

5TH.A.Simon,AdministrativeBehavior,NervYork,lg6l.ChapterIIl,pp.45.4T.

s8 rbid.

59 tbid.

60 rbid.

6l lbid at p.50.



termed. They are unique and non-recurring in nature. The decision maker has to follow a special

programme in order to achieve the objective.62

Programme is a complex of plans among which the administrator has choice to pick and

t

choose and adopt it to the particular problem. Strategies include the actions of different people

., who adopt the programme, and their reactions are taken into consideration by the administrator

to plan his decision and its implementation. Next comes,'the ftnancial plan adopted by the

administrator, which is in numerical terms. The person in-charge can easily assess the situation

and decide the budget or the financialplan he prepares.63

There are two administrative techniques that are of key importance in the process of 
Il

composite. In bring to bear on a single decision; a multiplicity of techniques will be at play. 
I

Planning is one of these techniques which bring the skills of various specialists together before j

the decision is made.6a . l

All the experts can be drawn together for the decision making without any difficulty in 
l

the planning procedure. The second technique is review which makes the individual accountable

forthe internal as well as external premises of the decision. The acts of the subordinates can be

controlled by the methods of review.6s

62 rbid.

63 R. Posner, The Behavior ofAdtninistrative Agencies,(1972) I Journal ofLegal Studies, 305.

64 rbid..

65 rbid.
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and

and

,,i ,jirBi,:i.

The higher authority can easily evaluate the results of his decision and judge the quality

quantity of the work done. This process enables the superior to decide what has to be done

find out whether he achieved his own objective or not.66

Simon 67 points out that every decision involves two kinds of elements called factual and

ethical elements. They are fundamental in the understanding of administrative decisions. The

policy questions and qre*ions of administration can be differentiated to some extent with the

help of the distinction made between factualand ethicalelements. Factualelements are empirical

propositions. They may be tested to determine whether they are true or false.

But the ethical or value statements are imperatives; they have to do with 'oughts' and they

cannot be empirically validated. They are neithei true nor untrue in any empirical sense. If the

decisions lead to the selection of final goals, they may be treated as 'value-judgment' i.e. where

the value component predominates. Decisions have both an ethic6l and factual components. The

relevance of this formulation to administration is to be seen in the purposive character of

organization which functions to permit groups of individuals to achieve goals ordinarily beyond

their individual reach.68

The values taken as organizational objectives must be definite, so that their degree of

realization can be assessed and the particular action which implements the objectives can be

judged easily. Waldo defines administration as a co-operative human action marked by a high

degree of rationality. Rational action is the action designed to maximize the realization of

66 rbid.

67 -H. A. Simon, Administrative Behavior, Chapter IIl, pp. 45-60'

68 - Martin Landau, 'The Concep! Decision Making in the field of Public Administratio,n' in Sidney Mailick &

Edrvard ll. Vanessa (Ed.)'concepts and lssues in Administrative Behavior.



goals.6e In Simon's terms; administration has to do with complex interdependent systems of

human behavior that exhibit a high degree of rational direction of behavior towards goals that are

objectives of common acknowledgement and expectation.To A decision maker is guided not by

perfect rationality but by bounded rationality. under rvhich principle he is assumed to recognize

limited number of possible alternatives, aware of few consequences and have a limited,

approximate and simplified model of the real siiuation.Tr

"Rationality refers to a consistent, value maximizing choice within specified

constraints".T2 Rational decision making, therefore, implies that the decision maker can be fully

objective and logical. He or she has a clear goal and all the actions lead to the selection of that

,alternative which leads to the goal. The area of rationality is limited by individual's skills, his

Values and conceptions of purpose and his knowledge and perception of the problem. But

rationality cannot control the behavior of the individual, which is flexible and adaptable to the

changing circumstances of each case. Thus the members of an organization are not to be viewed

as mere mechanical instrumentalities. They must be regarded as individuals who have wants,

motives and drives and are limited "in their knowledge and in their capacities to learn and solve
'i-

the problems.T3

The rational methods respond to the well-structured problems. Usually several

alternatives are examined in the light of their.preferences and constraints. The most optimum

solution is generated out of it and it appears to be the rational decision. While more rational

69 - Ibid.

70 - l-1. A. Simon,'Comment on the Theory of Organization, Pttblic Administration Review, Nerv York, 1952,pp.

I 130-l t39.

7r rbid.

72 - Graham T. Allison, Essence of Decision; l97l . p.30.

73 - Piltlner and Sherwood, Adntinistrative Organization. p.366.
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options are available to the decision makers, the choices they make are dependent on what others

might think.Ta Decision choices may often be based on norrns and standards that are socially

acceptable, traditionally held or hierarchically given.75 The personnel are thoroughly trained to

follow rules and regulations, where the norms and standards are not clearly prescribed. If a

problem situation is not governed by a requisite rule or regulation, it does not seem to exist. The

decision maker has to face the challenge involving personal risk for the decision he makes.76

If the decision to be taken is more complicated and comprehensive in scope,

responsibility to decide should be shifted upward to higher level. Lower level decisions reduce

the labor of upper level executives, but they are subject to latter's approval or veto. So, naturally

the decisions taken by the top level authorities are broad in scope and involve questions to do-

with the future of the organization. The assignment of decision making activity depends upon

several conditions.TT

Firstly, the roles in decision making activity are assigned to individuals and groups in

some uniform method and are not simply assumed by them as opportunities present themselves.

A second condition is that there are effective organizational means for recognizing the

complexity and significance of decision problems and for routing them to the appropriate level

within the organization. A third condition is that moving up in organization, the men are superior

to those at lower levels, in access to information, in analytic skills for diagnosing problems and

in competence to render decisions and get them carried out.

74 - Anil Chatirrvedi, 'Basis of Decision Making',lndian Journal of Public Administration, Vol. XXVIll, 1982,

p.508.

75 rbid.

76 rbid.

77 - R. Dill, William 'Administrative Decision Making' (Ed.) Sidn'ey Mailek, Concepts and lssues in Administrative

Behavior. p.38.
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A final condition is that the men at the top of the pyramid have time to deal with the

problems that are shifted to them.78 There are two categories of decisions:

(l) Policy decisions and

(2) Case decisions.

The policy decisions require reference to a higher level. Case decisi.ons involve the

ryfuation of a geteral po,li.-" to a particular instance or set of circumstances known as a c€$e.

They are harder to make because they are aimed at a particular person, place or thing. Cyert and

March set forth four basic sub-theories required for a behavioral theory of organizational

decision making. First, the theory of organizational objectives second, the theory of

organizational expectations, third the theory of organizational choice and fourth the theory of

organizational implementation.Te

There are certain limitations which can as well be termed as constraints in the decision

making process.to The authoritative constraints result from policies or directives given within the

organization. The decision maker gathers the information he believes as pertinent to the decision'

Hence, the final choice has been made within a bounded or restricted area'

Secondly the biological constraints, which arise from the limitations of individuals, who

may be affected by the decision.sl The administrative man cannot gather information directly, so

he makes the decision with filtered data - filtered by the perceptions of others. Thirdly, the

physical constraints include such factors aS geography, climate, physical resources and the

78 rbid.

79-FordetailsofthetheoriesseeCyertandMarch, lnlroductiontoBehavioralTheorvofOrganizational Decision

Making and Organizational Objectives, p. 43.

80 tbid.

8r rbid.
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characteristics of man-made objects. Fourthly, the latest developments made in technology limit

the individual's decisions making process and finally, the economic constraints, which include

the availability of financial resources to implement the decision, limit its proceedings.82

The decision maker's concern to protect his own self interest influences his decisions

negatively. Administrators who 'look good' in the short run, by solving highly visible problems,

frequently move onward and upward, leaving the critical problems to their strccessor' Fur*Er' in

many cases, even though some more information is required, decisions are made with the

available partial data, due to limitation of time.

ln public Administration correct decisions are expected to be taken by the authorities.

Even though the administrator takes majority of right decisions, he is criticized for the minority

of wrong decisions. Sometimes, the decision maker has to take decisions against his wish' due to

external or internal pressures and influences.83

As the poticy is decided by the legislature, the administrator has to decide according to it.

But the interpretation of policy may differ from individual to individual. If it is a scientific

experiment the scientist cannot change the laws decided, as the science cannot be changed. But

in the administrative matters, the authorities interpret the policy decisions in different ways, as

the values of each decision depend upon the circumstances of each case. The ultimate

responsibility lies on the administrator to make right and responsible decisions for which he is

answerable to the people. He must have capacity, ability and willingness to decide and face the

consequences.

82 - Tannebaum,'Managerial Decision-Mokin7'(Ed-) by K. .l' Radlbrd. ,pp'22-39'

83 Pervez Musharraf ts. Nadeent.4hmad' PLD 2014 SC 585.
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Thus we find that decision making is a complicated and difficult process. The decision

maker has to give importance to the business of the organization, leaving the unimportant

matters to his leisure. He is forced to decide any important matter at the nick of the moment, with

practical knowledge and information he collects. So, he tries to avoid or postpone the matter to

be decided. An efficient administrator plans for his routine as well as long term rvork pending

and tries to complete them both. It depends on the individual capacilv to choose the priority of

the problem he has to decide. Further, he cannot ignore the procedure, rules and regulations he

has to follow in Public Administration.

To quote F. M. Marx. "The right decision must meet a higher test; it must accord with the

general interest, the constitutional spirit and the moral principles".sa The problem of bias is very

serious in decision making, as it is very difficult to eliminate the same. Bias may be defined as a

'swaying influence or undue influence to one side'. It may take two forms;

(l) Prejudice, meaning unfavorable opinion or feeling formed before taking a decision without

knowledge or reason,

(2) predilection is a mental preference of a favorable predisposition towards a particular issue or

matter o, pe.son.t'

Both are irrational and may occur consciously or unconsciously. If the administrator

develops it as a part of policy, it is conscious and implemented under official disguise. Bias can

be traced if the administrator has discretionary power to decide either way he chooses. Secondly,

if there are no established rules and procedure in the organization, the administrator decides the

84 - F. M. Marx, The Adntinislrative Slate- p.

85- Vishnoo Bhagrvan and Vidya Bhushan. .4

182.

Text book of Public .4dministration.l9Sl -, pl7.
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matt€r independently. Thirdly, if the administrator is entrusted with judicial as well as

administrative powers, he can misuse his power with bias. FourthlS under abnormal conditions

like natural calamities, the administrator can decide the matter either way arbitrarily. When he

has to dispense with regulatory functions, bias may take place in any form.

Bias may occur due to lack of information and knowledge of rulespnd procedure by the

ldnriniffi. Sffitiffi, trc is inftrcnced by the orternal forces like potitical affiliatiom& s

groups or caste or religious ideologies. Sometimes it may be due to the selfish interests of the

offrcial, leading to comrption. If the administrator has not received proper training and education

in the art of administration, he may exhibit biased behavior. If there is no proper publicity for the

wrong decisions he had taken, it may result in bias. Proper education and training, simplification

of procedure and publicity of the decisions taken can act as safeguards against the biased

adminisfrator. Thus the decision maker has to be guided in a proper manner before he decides for

the welfare of the society.

The sacred

violation of law,

.87
revlew.

objective of administration of justice requires that if an act was done in

the same shall have no legal value and sanctity, always open to judicial

86 Registrar Peshawar High court vs. Sha/iq Ahmad Tanoli, PLD 2015 SC 360.

87 Government of Sindhvs. Muhammad Shofi,PLD 2015 SC 380.
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2.5 Constitutional Framework of Judicial Review in Pakistan

Sovereignty of a state in a modern political system expresses itself with three essential

organs namely; executive, legislature and judiciary. The relationships between these three organs

have been defined by the supreme law of the land called the constitution. With this document no

one within the state can successfully claim to exercise any power not conferred upon him,

whether by the consf,itution or ff, Oher law. In this way every government becomes a

government of law and not a government of men.

According to John J. Patrick,

"Judicial review is the authorities of judge to interpret the constitution and torefuse and enforce

measures that are in their opinion in conflict with the constitution".8s

In other words it can be said as a "constitutional doctrine that gives a court system, the

power to nullify unconstitutional" 8e The Supreme Court cannot pronounce upon the

constitutionality or otherwise of legislative measures on its own initiative, but only on matter

referred to it by an aggrieved party. The object of judicial review is to empower courts to pass

orders on the vires of administrative actions and also to enable the superior courts to contain

subordinate tribunals and courts within their allotted jurisdiction. Power of judicial review is

essential to check whether legislature has exceeded its authority". 'o

In democratic system, law is enacted by a legislature which if goes beyond its assigned

field, it will be declared as ultra vires or beyond the power. Similarly, if a statutory body exceeds

88 - John J. Patrick and Richard C. Remy, 'Lesson on the Constitution. (Washington DC) York Lane Press. Toronto

I 985. p. I 3.

89- Emmanuel Zal-ar. The Constitution of United State of America. PLD Publications Lahore 1977 p.16.

90- Nl. Zubair Saeed "Law of Writs in Pakistan", Mansoor Larv Publication, Lahore ( 1995) p.45.
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its power allocated to it under the statute or the act of some functionary is msla fide or in

violation of the principles of natural justice, the same may be judicially reviewed by srperio.

courts declaring the same as ultra vires or against the constitution. el In England British

parliament is a sovereign body. The duty of the British courts is only to interpret a law. They

cannot declare it unconstitutional. But in United States of America and in Pakistan ttre situation

is different. In these countries. the Supreme Court is the supreme body'.

However, in America the constitution has given limited powers to the congress and the

state legislatures, if they overstep their limits, the Supreme Court of America can declare their

laws nulland void,

"There are three main rules for reviewing when judges interpret the meaning of the Constitution.

ll- The courts should not rule on constitutional issues unless such a ruling proves i

absolutely necessary to settle a case.

2- When there are two reasonable or possible interpretation of a given law, the courts

should choose the interpretations that uphold the law as constitutional.

3- A court should limit a constitutional ruling as much as possible and strike down only

the unconstitutional portion of a law. It should never anticipate or decide issue not

immediately before the court". e2

9l Yousaf J. Ansarivs. Govt. ofPakistan, PLD 2016 Sindh 388.

92 - John J. Patrick and Richard C. Rerny, "Lesson on the Constitution, (Washington DC) West Publication. London

I 985, p. I 53.
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215.1 Remedial Scheme under the Constitution of of Pakistan 1973

In Constitution of Pakistan 1973, part 7 from Article 175 to Article 2l2A deals with

judicature. These contain the judicial power of the states and provide the procedure for judicial

review. Judicialreview is an exercise of the sovereign power by courts of law established under

article 175 of the Constitution to decide the controversy and dispute between the subjects or

between state and its subject. It also determines limits and parameter of the power of each organ

of the state. Articles 184 and 199 dealwith judicialreview by superiorcourts in Pakistan, subject

to the bar of alternative remedy.el

The Constitution defines "Jurisdiction of the Supreme Court and High Courts under

Articles 184 and 199 of the Constitution respectively." In these Articles it is said that the

Supreme Court has jurisdiction to exercise and undertake judicial review of administrative action

and legislative instrument in the same way as the high court can do under Article 199, if question

of public importance relating to fundamental rights is involved.

The High Court's power to issue orders or directions where fundamental rights are

involved is discretionary and the Supreme Court only by granting leave to appeal from judgment

of the High Court or under Article 184(3), if a question of public importance is involved and the

question of fundamental rights arises.

2.5.2 Jurisdiction of Supreme Court of Pakistan

Article 184 is about the original jurisdiction of the Supreme Court. It provides that

without prejudice to the provision of Article 199 the Supreme Court shall, if it considers that the

question of public importance with reference to the enforcement of any fundanrental right is

93- lnam Akbarvs. l'-ederation o/'Pakistan.PLD 2016 Lah.553.
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involved, have the power to make an order of the nature mentioned in the said Article". ea Article

184 contains the following four essential elements for the purpose of issuance of writs similar to

those issued by the High Court under Article 199.

The matter in which the writ is sought must be of public importance. In other words it

should not be a mere private grievance against the government or a public functionary

\ilridult tpt'ing irnpact on general public.

It is the satisfaction of the Supreme Court that the matter involved in the petition

brought before it in its original jurisdiction under this Article is of public importance.

The matter so brought before the Supreme Court must be with reference to the

enforcement of any of the fundamental rights as provided in part 2 of chapter I of the

Constitution.

D 
The order that the Supreme Court can make under this Articte must be in the nature as

mentioned in the Article 199 which empowers High Court to make order in the nature

and on the pattern of various English writs of prohibition, mandamus, certiorari,

habeas corpus, quo waruonto, and issue such other orders and directions as the

exigency of the situation in the interest ofjustice demands". e5

2.5.3 Kinds of writs in Pakistan

Following are the writs under Article 199 of the Constitution.

l. Prohibition.

2. Mandamus.

3. Certiorari.

94- M. Raffiq Butt, "The Constitution of the Islarnic Republic of Pakistan" PLD Publications, Lahore (1973). 105

95-M.ZubairSaeed. LawoflltritsinPakistan, MansoorLawPublication.Lahore(1995)p.33-S4.

A.

B.

C.
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4. Habeas corpus.

5. Quo Warranto".e6

2.5.3.1 Writ of Prohibition

The writ of prohibition is issued to prohibit an inferior body or tribunal from continuing

to act in relation to a matter which is beyond its authority*. Therefore, a prohibition will be issued.

where the tribunal has become funcrus oficio (having discharged his &rty,), and the

execution of the order does not lie in his hands or the hand of any of its officers or

any one acting under its control.

Where a defect of jurisdiction is apparent on the face of record, a prohibition will lie

if an order to be executed. A prohibition is justified where there is an unlawful

assumption of jurisdiction as distinguished from erroneous or improper exercise of it,

mere irregularities in matter over which there is jurisdiction is not a ground for

issuance of prohibition.

2.5.3.2

Where the defect of jurisdiction is apparent on the face of the record, a writ of

prohibition may be asktid as of right, but where such defect is latent, the writ is

neither of right nor of course, and the court has discretion to refuse it on the ground of

applicant's conduct.

Writ of Mandamus

Article 199 of the Constitution in the same paragraph (i) of sub-clause (a) of clause (i)" "
provides for the writ of mandamus (we command).

96 - The Kind of Writs are implied from the Language used in Art 199 of the Constitution of Pakistan 1973

97 - M. Rattiq Butt, The Constitution of the Islanic Republic of Pak-istan t97 3; PLD Publishers, Lahore ( 1973), p.

I l3-t t7.
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Writs of mandamus is a command which is issued from a court to any person, authority,

tribunal or a subordinate court requiring them to perform the act specified in the command which

they are under law obliged to do but which they either failed or refused to do. e8

A mandamus will not issue where no duty of a public nature is involved and the right

claimed is merely a private right. To be entitled to a mandamus the applicant must have legal

duty.' The office held by ttre applicant mu$ be of a @lic retrre t*. Relief by mandamus:

being a discretionary relief may be refused on the ground of delay or some other conduct of

applicant or other irregularity in procedure. The petition for writ of mandamus should allege

demand and denial ofjustice but this rule is flexible.l0l

2.5.3.3 Writ of Certiorari

According to the definition, it is, "a writ from a higher court to a lower one requesting a

transcript of the proceeding of a case for review". 102 "The object of writ of certiorari as

described in clause (l) (a) of Article 199, is to bring forexamination before a High Court, the

proceedings, orders or judgments of subordinate courts and tribunals having duty to act

judicially, where they have exceeded the jurisdiction or authority assigned to them, and declare

the same as without lawful authority".r03

"Certiorarijurisdiction is based on the principle that where ever jurisdiction is exercised

by an inferior court or tribunal, it is in cases of abuse or excess liable to correction by the king's

98- Karamat Hussain ys. Election Contmission of Pakistan PLD 2016 Lah. 491 .

99- Federation ofPakistan vs. Asad Javed PLD 2016 Islamabad 53.

100- Messrs Getz Pharmavs. Federation PLD 2016 Sindh 420-

l0l- lbid tbot note No. 95 at p 87.

. 102 - The American Heritage Dictionary of the English Language, 1969,p.220.

103 - For detailed study see. op cit. M. Zubair Saeed. pp. I 22-l 3 l. ibid.
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Bench Division of the High Court". 104 The difference between a writ of mandamus and a writ of

certiorari is that to justifu the former there must have been a clear violation of some mandatory

provision by an act or omission, while to justifu the later it must first be found that the statutory

action was essentially judicial in nature. The Article will apply to all statutory functionaries but

it will not be applicable to the persons who are engaged in private activities.

Both in Pakistan and India, certimtri process has been used against every'conceivable

kind of statutory functionaries or department, central and provincial government, administrative

authorities and the tribunals, criminal courts, licensing authorities, board of education and board

of revenue, claims commissioner, excise and taxing authorities, land acquisition authorities, and

land reform regulation authorities, if they exceed their jurisdiction.

No writ can be issued against the recommendation of a public service commission unless

the commission is governed by a law and there has been breach of law. Where the law prescribes

a particular form of procedure for the exercise of power of discretion, the requirement of law

must be fulfilled, or it will be enforced by certiorari". r05 In England certiorari was based on the

concept that the high court, as a delegate of supreme judicial authority from the sovereign, is

responsible for keeping subordinate courts or tribunals exercising judicial powers within the

limits of their jurisdiction.

In English law, certiorari lies to controlthe action of an administrative authority which is

not required to act judicially, but in Pakistan certiorari against such authority is maintainable

who acted beyond its lawful limits. In this way certiorari lies in all cases where there is a duty to

t04 - lbid. t22.

105 - A.l.R. 1943 P.C. 164.
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'act judicially or where there is a judicial act or order or where the proceedings are judicial or

quasijudicial.

2.5.3.4 Writ of Habeas Corpus

According to the definition it is, "a prerogative writ directed to a person who detains

another in custody and commands him to produce or 'have the body' of that person before the

courtltr Chapter I of Fundanental Rights of the Constitution 'o' desc.ib.s about the denial of

Habeas Corpus in these words, "No person who is arrested shall be detained in custody without

being informed as soon as may be defended by a legal practitioner of his choice".los Every

person who is arrested and detained in custody shall be produced before a magistrate within

period of twenty four hours of such arrest excluding the time necessary for the journey from the

place of arrest to the court of the nearest magistrate, and no such person shall be detained in 
,

custody beyond the said period without the authority of a magistrate.

The basic purpose of this writ is to provide a quick and effective remedy to a person

against illegal authority and capricious arrest or detention or illegal restraint of an individual not

only by the state but also by some private person having no locus standi.t0e

The first thing to notice about the provision is that the person who appeals and the person

who is detained need not be identical, and the restriction that the application should be by an

aggrieved party is not applicable to an applicant for this writ.

106- John Burk. "Osborn's Concise Law Dictionary, Martins Publishers New York (1976), p. l6l .

107 - Chapter lst of the Constitution of Pakistan, 1973.

108 - Asif Saeed Khan Khosa. Iie Constitution of Pakistan l973.PLD Publishers, Lahore (1997), p.5.

109 lt4uhamnrod Sadiq vs. Federation, PLD 2016 Sindh 263.
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Where a person is detained in prison under an illegal order the son may apply for a writ.

In the matter of a minor, however the application should be by a person who is entitled to the

custody of a minor and in the absence of such person, by the person interested in the welfare of

the minor and the rule is the same in the case of lunatic, a wife or a person has a right to apply

for a writ. This Article applies to all forms of custody, public or private. The legality of a

detention is to be determined with reference to the law of the state on which the writ is to be

issued.

The High Court has power to examine the sufficiency or reasonableness on the ground

for detention even if the law under which the person has been detained provides that sufficiency

of the ground shall be determined by the authority ordering the detention. Relief in the certiorari

is discretionary but in application for writ of habeas corpus, the court is bound to release the

prisoner once it is found that his detention is without lawful authority. It is important to note that

illegality of detention must in existing detention and not a previous one.tlo

2.5.3.5 Writ of Quo Warranto

It is a high prerogative writ by the crown against one who claims or usurped any office,

franchise or Iiberty, to inquire by what authority he supported his claim. It is also issued in case

of non user of a franchise, or where any public trust was executed without authority".l I I

The writ of Quo Warranto may be granted by the High Court under The Constitution of

Pakistan upon a petition against a person who claims an office to inquire from him, by what

authority he claims to hold that office. l'2 It is necessary for the issue of writ that the office

ll0- Asif Saeed Khan Khosa,The Constitution of Pakistan 1973, PLD Publishers. tahore (1997).p.7

I I I - John Burk, "Osborn's Concise Larv Dictionary (1976), p.277

l12 - Ar1. 199 olthe Constitution of Pakistan. 1973
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should be one created by the state, by charter or by statute, and that the duty attaching should be

of public nature'. It is necessary also that the respondent should in possession of the public

office. Tlre writ of Quo Warranto is not a writ of course and the court may in the exercise of its

discretion, refuse it if the application is made for a collateral purpose. Supreme Court normally

do not interfere where High Court has exercised its discretion on sound judicial principles.

A decision given by the High Court in favor of the holder of the office is s.rffrcient

warrant for him to hold the office. Law enjoined upon every judicial forum to settle question

about itsjurisdiction at earlier possible stage, because subject to certain exceptions, any decision

rendered by the court having no jurisdiction stood vitiated on such account alone.l l3

Anyone who is adversely affected by an action of a public authority has an inherent right

under the naturaljustice to approach the next higher forum provided by or under the law. If such

right was abridged, there would be miscarriage ofjusticella.

2.6 Limitations on Judiciary

The courts play a key role in interpreting the meaning of the constitution through judicial

review. Still, the courts do not use judicial review whenever they wished. Nor can groups or

individual simply file law suits any time they disagree with the governmental action.

Constitutionaljurisdiction of apex judiciary could not be invoked as a matter of right, course or

routine, rather it was subject to certain circumventions which the court was required to keep in

view while exercising extraordinary discretionary powers.l ''

l13- Zahid Zanun Khan vs. Khan Afsar PLD 2016 SC 409.

ll4 Pacific Exim (Pvt.) Ltd. vs. Pakistan Steel Mills. pLD 2016 Sindh 398.

ll5 Allv lntran vs. ll,lian Muhanunad Nowaz Sharif pLD20l5 Lah.67l.



A number of restrains are imposed by the Supreme Court to limit the function of courts to

use judicial review powers. Three restrictions determine the nature of the cases which qualify for

the judicialreview;

(l) The life controversy rule,

(2) The standing to sue doctrine, and

(3) The doctrine of political question.

The Superior Courts of Pakistan have evolved certain principles as regards the limitations

on the apex judiciary while exercising constitutional jurisdiction, e.g. the doctrine of

proportionality has been elaborated by Sindh High Court recently.l16 We may summarize these

limitations as follows

(a) The power ofjudicial review under constitutional mandate is a greater weapon in the hands

of judges, but the judges must observe the constitutional limits set by the parliamentary

system on the exercise of this power by means of separation of powers between the

parliament, the executive and the judicature. Il7

(b) Judicialreview must, therefore, remain strictly judicial and in its exercise, judges must take

care not to intrude upon the domain of the other branches of the government. I I 8

(c) Under a constitutional system, which provides for judicial review of executive actions, it is

a fallacy to think that such a judicial review must be in the nature of an appeal against the

decision of the executive authority. It is not the purpose of judicial authority reviewing

ll6 Rimsha Sltoikhani vs. Nixor College, PLD 2016 Sindh 405.

I I 7 Lord Scarman in Nottinghamshire C.C. vs. Secretary of the State ( I 986) A ll E R I 99.204.

I l8 Salinr Javecl Baig vs. Federal Ombudsnran PLD 2016 l,ah. 248.
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executive actions to sit in appeal over the executive or to substitute the discretion of the

court for that of the administrative agency.

(d) Judicial restraint is essential to the continuance of rule of law and the public confidence in

the political impartiality of the judiciary and the voluntary respect for the law.rre

(e) It is of utmost importance that the judiciary should not interfere with the police matters

which are within their province and into which the law imposes upon them the duty of

enquiry.

(f) The high court cannot assume the role of an investigator because the authority to register

and investigate a criminal case in law vests in the police and not the court.l20

The question of application of rule of stare decisis has to be determined in each case by

discretion of court keeping in view peculiar circumstances of each care.'''

2.7 Epilogue

This brings to conclude the discussion on the perspectives and prospects of decision

making process in administrative sphere as well as the constitutional remedial scheme of

prerogative writs within the constitutional frame work of Pakistan. It is an admitted fact that

"rules of law must run close to the rule of life, nobody can doubt the supremacy of law, but at the

same time law cannot merely be treated, as means of enforcing static authority. Law should be an

expression of man's wisdorn and self-discipline through which societies can resolve their internal

anomalies and improve their capacity to meet the challenges of life".l22

l19 Member Boardof Revenuevs. Abdul Majeed PLD20l5 SC 166.

120 Fazal Kareem J in lmtiaz Ahnrudvs. Government of Pakistan, 1994 SCMR 2142.

l2l Nlaster Gul Hassatt vs. Governnrcnt of Sindh, PLD 2015 Sindh 226.

122 l-alit Bhasin. lndian Judicial Ststem, Journal of the Bar Council of India. Vol.9 (2), 1982, p.251 .
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Thus the prevailing social and economic values in Pakistan are bound to influence the use

of discretion. The ever changing concepts of economic and social justice and the emerging

doctrine of committed judkiary have brought a certain degree of distortion in th€ classical

approach to the concept ofjustice and use ofdiscretion

This approach is in sharp contrast to lhe well settled principle that a person entrusted with

discretion must dilect hfumetf property to fte hw a we*I a dfcy ''. He rnust excbde

irrelevant matters and concentrate his attention to the matter he is bound to consider. He cannot

exercise his power in order to frustrate the broad policy of the Act under which it is exercised.

The power cannot be used for an ulterior motive, not authorized by law. l2a

123 Ashfaq Ahmad Khan vs. pTCL and others, pLD 201 6 Islamgbad I | 2.

124 Peshawar Electric Supply Emplovment Co. vs. llafaqi Mohtasib, PLD 2016 peshawar l g5.
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Chapter 3

LIMITS OF DISCRETION AND JUDICIAL
REVIEW



Limits of Discretion and Judicial Review

The pattern of judicial control over the exercise of discretionary powers reflects an

attempt at reconciling two conflicting values. One, since the legislature has conferred power on

an authority, and the courts have not been given power to hear appeals under finality clauses,

against its decisions, it may be presumed that the legislature has placed its trust in the judgment

rrd wisdom of the authority concerned. Two, nevertheless, to preserve democratic values and

rule of law, it is necessary that the authority does act within the bounds of law and its power, and

since the legislature cannot be presumed to have the authority itself to be the final judge of the

extent of his own powers, and of the manner of its exercise, it means that the courts have a role

to play in the discretionary domain so as to keep the authority within the bounds of law. The

interaction of these two variables determines the scope of judicial review of discretionary

po*ers.'

An administrator, having the necessary information as well as the expertise in his

respective field, is obviously in the best position to make decisions. Also, i-t is but fair that the

one who is ultimately responsible for the consequences should be absolutely free from any

intervention.2

Discretionary powers conferred on the administration are of different types. It may be

simple routine functions just as maintenance of birth and death registers by the localauthorities.3

On the other hand certain discretionary functions may seriously affect the rights of an individual:

e.g. acquisition of property, regulation of trade, industry or business, investigation seizure,

l- .lain and.lain, Principles of Administrative Law. Nagpur, Wadhwa & Co. 2005.at p.l0l0.

2 - Dr. D. M. Malik. Judicial Review of Discretionaty Powers, PUL.l. 1990. P.68.

3- rbid.
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confiscation and destruction of property, externment or detention of a person on subjective

satisfaction of an executive authority and ttre iite. 4

As a general rule, it is accepted that courts have no power to interfere with the actions

taken by administrative authorities in exercise of discretionary powers.' The United States

Supreme Court observed in a case 
6

"into that field (of administrative discretion) the courts may not enter".

Lord Halsbury also expressed the same view in lV'estntinster Corporation vs. London &

North Western Railway 7 
and observed.

"Where the Legislature has confided the power to a particular body, with a discretion,

how it is to be used, it is beyond the power of any court to contest that discretion".

But as described above, it is a sin to tolerate wrongful use of discretion in the democratic

set up. If no limits are put on the exercise of discretion then there is no distinction between

totalitarian rule and democracy. K. C. Davis t has rightly remarked in his leading work on

administrative law in the United States:

"at least part of the solution to the problem of agency discretion must lie in judicial

review of agency action. The courts can confine agencies within constitutionally permissible

boundaries to the extent that the constitution provides justifiable standards. In the U.S. system of

government, with policy-making power divided between separately elected legislative and

4 tbid.

5 - Muhammad Nawaz vs. Muhammad Sadiq | 995 SCMR 105 at P. l2l.
6 - Small vs. I./oss ( 1983) 297 US 288.

7-(r05) AC426.

8- Administrative Law Treatise. Vol. l. St. Paul. Minnesota. West Publishing Co. 1968.
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executive branches, the judiciary also is required to confine administrative discretion within

statutory permissible boundaries".

3.1 Source of Limits of Discretion

There are various sources of legal constraints on the exercise of discretion.'The first and

the foremost constraint is provided by the constitution. A wriffen constitution is regarded as

supreme law of land in most of the world democracies. There may be general principles in the

constitution which place restrictions on all official actions, and therefore on discretionary

decision.lo

In the United States, the provisions of the Bill of Rights protecting such matters as free

speech, due process, and equal protection apply to all decisions by officials. Constitutional

principles of this kind normally form part of a belt of constraining standards which must be

complied with, but which do not themselves point to a specific result, as standards, they tend to

be reason - guiding but non-conclusive.ll

Where there is no written constitution as in Britain, it is necessary to look to statutes as

primary source of legal principles. Two types of provisions are normally provided. One, by

enacting general principles of law, implicitly places constraints on all official actions; for

example, statutes prohibiting various form of discrimination or equal treatment. There is a close

analogy between legal principles of this kind and the provisions of a constitutional Bill of Rights.

9 - see generally, Galligan. Discretionary Powers. Ch.5

r0 rbid.

I r rbid.
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The other type of statute is directed specifically towards regulating discretion by such

means as stipulating the procedures to be followed ensuring the representation of pertinent

groups and interest, requiring the formulation and announcement of the policies to be applied,

and requiring reasons to be supplied to the decisions made. Such provisions are contained in the

parent statute under which the discretion occurs; alternatively attempts might be made to

formulate in general terms a set of principles governing the exercise of discretion. This is one of

the objects of the American Administrative Procedure Act l2 which provides a legal framework

for the regulation of administrative powers in federal matters.l3

Extensive revisions with respect to rule making and adjudicarion cover such matters as

the procedure to be followed by agencies and officials, the parties who may be represented, the

publication of proposed rules, and the rules of evidence that apply. Provision also are made for

judicial review of decisions or actions which are arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law; or which are in breach of procedures, or unsupported by

substantial evidence.r+This approach has been followed by number of States, while others have

enacted their own more elaborate statutes, or simply left the formirlation of constraints to the

courts

The Administrative Procedure Act 1946 and equivalent state legislation constitutes only

the bare bones of a legal framework which have been given the substance by the varying

practices of administrative agencies and by a large body ofjudicialdoctrine.

l2- Administrative Procedure Act, 1946.

r3 rbid.

l4 - For detailed analysis, see B. Schrvartz and H.

in Britain and the United States (Oxlbrd UP.

W. R. Wade. Legal Control of Governnrent, Adnrinistrative Law

1972).

105



In Australia attempts have been made to advance the legal framework within which

discretionary decisions are made, sometimes by creating special tribunats with extensive powers

to reviews administrative decisions, at other times by stating in broad outline the grounds on

which actions might be challenged by judicial revierv.l5 Both the American and Australian

statutes directed to judicial review' but also provided sorne guidance to the administrative

authorities. l6

Another common feature is that both provide only limited guidance, with questions as to

more detailed and precise legal constraints being left to development by the administrative

authorities, the specialtribunals, and the courts.lT

In Common Law countries, common law as developed by the courts provides the major

source of legal limitations or regulations of discretionary powers. The judicial role is twofold:

one is interpreting and applying statutory provisions, which seek to regulate discretion: the other

is developing their own principles of judicial review. It is often said to be undesirable that the

courts should be responsible for creating principles of review, since this inevitably requires a

certain amount of discretion on their own part, and raises important issues of a constitutional

kind.r8

I have already discussed at length that the courts have this power partly because

legislatures have been inclined either not to provide statutory guidance, or to provide guidance

which requires substantial interpretation.

l5 - Galligan. Discretionary Powers, p.2l l.

r 6- ibid.

t7- ibid.

l8 - ibid. at p.214.
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From a practical, legal point of view, the judicial role has been regarded as the centre

piece of administrative law. No doubt some traditional approaches have exaggerated the role of

judicial review,lhe recent tendency, however. inclined to err at the other extreme.le But it is very

difficult to exactly say holv irnportant the courts are in the overall development of legal

limitations on the exercise of discretion b1.' officials. It is clear that the courts have created

thi'ough precedent, a body of doctrine concerned directly with the regulation of discretion.20

K.C. Dnis and R. J. Pierce, Jr.2t gave another example whereby discretionary powers

may be limited. To them;
:

"Legislative rules that resolve generic issues in the same manner in all cases often are

particularly good means of limiting agency discretion. To the extent that an agency is unable or

unwilling to use legislative rules to constrain administrative discretion and chooses instead to

rely on ad hoc adjudication of disputes, the need for judicial limits or agency discretion

increased. In the absence ofjudicial limits, an agency that relies on ad-hoc adjudication often has

considerable discretion to favor some parties and disfavor others arbitrarily or to further

il legitimate purpose".22

American Supreme Court announced a doctrine that is well designed to limit agency

discretion in the adjudicatory context in a leading case23in this respect. [t was held, an agency has

a "duty to explain its departure from prior norms Thus if an agency resolves adjudication in one

way by applying a policy or set of decisional criteria, and then resolves adjudication. But in a

l9 - ibid, p. 216.

20 tbid.

2l - Adntinistt'ative Law Tt'eatise;3rd ed.1968, V-lll. St.Paul Minn. p. 104.

22 tbid.

23-.,litcheson of Topeka & S. F. R-v. vs. llticltito Board of Trade.4l2U. S. S00 (1973).
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different way by applying a different policy or set of decisional criteria, the second action must

be reversed and remanded as arbitrary, capricious and an abuse of discretion unless the agency

explicitly acknowledges and explains the reasons for its change in policy.2a

3.2 Adverse Effects of Limiting Discretion

K.C. Davis 
2s viewed that the indirect effects ofjudicial review on agency discretion are

less obvious, less binding, and potentially more powerful. Judicial review of agency action

creates significant delay in agency decision-making and imposes significant costs on agencies.

That obviously interferes with the societal goal of efficient and timely implementation of

government programs. In some contexts, the delay and high costs created by judicial review also

impair the ability of agencies to act in ways that reduce their discretionary power and that of

their employees. To the extent that courts create obstacles to agency adoption of rules, they deter

agencies from acting by rules. 26

In the absence of rules, agencies and their employees have discretionary power that is

bounded only by those provisions of statutes and of the constitution that provide justiciable

standards. In most contexts the degree and scope of discretionary power that would exist in the

absence of agency rules would be intolerably large. Judicial review, to them, 27 is both a partial

solution to the problem of administrative discretion and a major source of that problem.28

24 tbid.

25 -Administrative Law Treatise,3rd ed, 1979,St. Paul, V-lll. p.105.

26 tbid.

27 - tbid.

28 rhid.

r08



I

t

This seems to be true in number of other respects. Only few administrative actions are

reviewed each year out of innumerable actions taken by all the officials or agencies. It is highly

unrealistic to expect that most agencies and officiils are sincerely trying to further the public

interest most of the times. An agency can also disguise an action based on improper motives in a

wide variety of ways. It can,

(1) rely on plausible reasons ttvit ditfer from its actual rsrstated reasons.

(2) distort its fact finding process to achieve results in accord with its unstated real

motives,

(3) engage in selective inspection, investigaiion, and enforcement to further unstated and

illegitimate goals, or

(4) allocate its scarce investigative, enforcement and adjudicative resources in a manner

designed to yield selected exercises of power to further illegitimate goals.

3.3 Alternatives to Judicial Review

When the antagonists ofjudicial review assail the authority of courts on the basis of lack

of political legitimacy, lack of expertise in judges to understand the complex and specialized

administrative actions and practical impossibility ofjudicial review of all administrative actions,

they suggest political and bureaucratic limits as alternatives to the judicial review of

administrative discretion.2e

Political checks on administrative discretion are as important.as judicial checks, the

constitution policy-making power, and hence, power to impose policy-based limits on

administrative discretion to several institutions. Firstly, of course, Parliament has power to make

policy decisions that limit administrative'discretion through the process of statutory enactment,

29 rbid.
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subject only to the constitutional limits on the legislative power.36 Secondly, the political

executive has the power to make policy decisions that bind officials, subject to any statutory

limits on its powers.3; Thirdly, higher officials are appointed by the political executive and they

are responsible to it for all their actions. Bureaucracy can itself generate limits on the exercise of

discretion. These limits. sometimes naturally evolve from the inherent need for officials to

manaqe the lar-se organizations that most government agencies have become.

Jerry Masho* 3' has explained in detail the critical role that rules, policies, staff

instructions, and decisional guidelines play in any bureaucracy. Courts also play an important

role in this respect. First, to the extent that an agency rule being legislative, a court can enforce

the rule against the agency. Second, to the agency's general guide lines are not formally binding,

a court can reduce the risk that the agency might discriminate among individuals for arbitrary or

impermissible reasons by requiring the agency to explain why it departed from its general policy

in a given case, third, courts should exercise care to avoid inadvertently deterring agencies from

limiting their own discretion and that of their employees.33

We again revert back to the main issue i.e. limitations formulated by the courts in the

exercise of administrative discretion. de Smith :+ is of the view that the authority in which

discretion is vested can be compelled to exercise that discretion, but not to exercise it in any

particular manner. But in the purported exercise of its discretion it must not do what it has been

forbidden to do, no must it do what it has not been authorized to do. Good faith, relevant

30- Federation of Pakistan vs. Zia:ur-Rehman PLD I 973 SC 49 also see Marbury v. Madison,5 U.S ( I Cranch) I 37

( I 803) for Supremacy of the Constitution and void ability of laws which are repugnant to the Constitution.

3 I - see Zahid Akhtar ys. Government of Punjab, PLD I 995 SC 530.

32 - .1. Mashaw ,Bureaucratic Justice: Managing Social Securit_,t Disability Claims ( 1983) OUP. London. 23.

33 Jafl'e, Louis L. .ludicial Control of Administrative Action, (Boston, Little Brown, 1956) 49.

34 - de. Smith, Judicial Revierv of Administrative Action, 4th ed . 285.



considerations, proper purpose and object of the legislation must be kept in mind while

exercising a discretionary power. If any of these considerations are violated then courts are ready

to review the administrative decisions, although discretionary.3s

In the words of Profess or de Sntith:36 ,

"The scope of review *Jay be conditioned by a variety of factors: the wording of the

discretionary power, the subject-matter to .which it is related, the character of the authority to

which it is entrusted, the purpose for which it is conferred, the particular circumstances in which

it has been exercised, the materials available to the court and, in the last analysis, whether a court

is of the opinion that judicial intervention would be in the public interest."

It is pertinent to mention here that much depends on the fact and circumstances of each

case, the form of proceedings in which review is sought and nature of relief claimed in judicial

review. Locus standi (standing in American system) is another hurdle to cross. Then a lot

depends upon the nature of relief sought i.e. whether writs in the nature of certiorari or

mandamus are prayed to be issued or a simple declaration or injunction is sought or else damages

in tort are claimed.3T

. Another statutory Iimitation on Revisionaljurisdiction of courts under section 115 Civil

Procedure Code 1908 is that a petitioner was required to show that the proceedings recorded by

the court below were result of mis-reading and non-reading of evidence 38 or some fatal

35 rbid.

36 - ibid, p.281

37 lbid. de smith supra nole34.

38 Ghulam Farid vs. Naseer Ahmad PLD 2016 Lah. 478.



procedural defect 3e in the decision of the subordinate

principles of judicial review of administrative discretion

jurisdictions inc luding Pakistan.

court. I will now enumerate general

Iaid down by courts in four different

3.4 Judicial Review of Administrative Discretion in England

Although from Coke's a0 times, legal concept of discretion was known in England but it

was in late nineteenth century that courts started to evolve legal regulations in the exercise of

discretion. Lord Halsberry observed in a leading case, 
al 

"discretionary powers must be exercised

according to the rules or reason and justice, not according to private opinion, and that discretion

could not be arbitrary, vague and fanciful, but must be legal and regular."

Robert v. Hopwooda2 is another fine example in this respect (Quoted earlier) which is

being quoted in different perspective here. A Borough council empowered under the law to pay

such wages to their employees as it "may think fit" The council paid over-generous wages and

the district auditor disallowed the payments. On challenge the decision of the auditor was

ultimately upheld by the House of Lords which ruled that the council was not at liberty to pay

more than what was reasonable in the light of general rates of wages. Court held, "discretion

does not empower a man to do what he likes merely because he is minded to do so... he must, be

the use of his reason, ascertain and follow the course which reason directs. He must act

reasonably".

39 Muhammad Ashraf vs. Jaffar and others PLD 2016 Lah. 487.

40 - Rooke's case (1598) 5 Co Rep. 996 .

4l - Sharp vs. ll/akefield ( I 891) AC 173.

42 -(1925) AC s78.
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Proceeding cautiously, the court also observed a3 "There are many matters, which the

courts are indisposed to question, though they are the ultimate judges of what is lawful and what

is unlawful to borough councils, they often accept the decision of the local authority simply

because they are themselves ill-equipped to weigh the merits of one solution of a practical

question as against another".

All subsequent Engli*r precedents are based upon these basic reasoning and England has

developed certain specific grounds forjudicial review of administrative discretion.

3.5 Judicial Review of Administrative Discretion in the United States

In United States history ofjudicial approach towards discretionary powers start from the

famous case of Marbury v. Madison ao The issue was whether the court could compel the

Secretary of State for providing commission to individuals who had been appointed justices of

the peace through the process of nomination by the President and confirmation by the Senate. A

statute explicitly commanded the secretary to provide a commission to anyone so appointed. The

court emphasized the clear and explicit nature of duty imposed by the statute in the process of

holding that the court had the responsibility to interpret and to enforce the statute.a5 The court

observed ou "lt is emphatically the province and duty of the judicial department to say what the

law is". However, the court also recognizedthat some actions are unreviewable because they are

committed to the discretion of agencies and officers of the executive branch.aT

43 - ibid, Per Lord Sumner, p. 606.

44- 25- U.S (l Cranch) 137 (1803).

45 rbid.

46- rbid.

47 tbid.
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Throughout the nineteenth century, courts stick to this presumption of un-reviewability of

discretionary powers. It was, however, in thl very beginning of twentieth century that the

presumption was abandoned. The Supreme Court held in 1902' that the Postmaster General's

issuance of fraud order could*be reviewed. The court did'not extract its answer from the statute

and it did not declare a reversal of the presumption; instead, it simply said the Postmaster

General's action was "a .i.u. *istake of law." The courts must have power in a proper

proceeding to grant relief. Otherwise, the individual is left to the absolutely uncontrolled

arbitrary action of an administrative officer.

After the American School case 
ot Supreme Court found reviewability in many other

cases. 
ae But following the English Common Law traditions, the American Supreme Court was

particularly reluctant to authorize judicial review of exercise of prosecutorial discretion. In

United States v. Nixon, s0 the court cited the confiscation cases for the broad proposition that the

executive branch has exclusive'authority and absolute discretion to decide whether to prbsecute a

case. The court has shown this undesirability both in criminal and civil actions. sl

Although the United States Attorney Statute, 1789 imposed mandatory and non

discretionary duty to "prosecute for all offences." Court used the following reasoning for the

compelling the Attorney to continue with the case" 5'Public prosecutions, until they come before

the court to which they are returnable are within the exclusive discretion of the district attorney,

and even after they are entered in court they are so far under this control that they may enter a

48-American School of lr4agnetic Healing vs. Mc Anrutlty 187 US 94 (1902).

49- Dismuke vs. U.S. 167 U.S. 167 (1936) Claim for retirement benefit; Shields s. Utah ldaho Central Rly. Co. 305.

50- 4r8 U.S.683 (1974).

5l- Confiscation coses,74 U.S. (7 Wall) 454 
-( 

I 868).

52- tbid, P.4s7.
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noulle prosequi at any time before the jury is empanelled for the trial of the case, except in cases

where it is otherwise provided in some Act of Congress." t' Civil suit in the same and for the

benefit of the United States, are also instituted by the district attorney, and in the absence of any

discretion from the Attorney General, he controls the prosecution of the same,in the district and

circuit courts. and may, if he sees fit, allow the plaintiffs to become non suit, or consent to a

discontinuance.

This consistent attitude of the Supreme Court is based upon the reasoning that no

prosecutor has access to all ofthe investigative and prosecutorial resources required to prosecute

all violations of law within his jurisdiction. But prosecutors sometimes do abuse their discretion.

The court; however, has failed to lay down some criteria upon which the prosecutorial discretion

could be reviewed. Courts cannot realistically be expected to detect and correct all form of

abuses of discretion by the prosecution. The only exception to this general principle was created

by the Supreme Court in Yick Wo ,orr. to

Yick Wo was imprisoned for violating a San Francisco Ordinance that regulated

laundries. He filed petition for writ of habeas corpus in which he alleged that the Ordinance was

enforced only against Chinese. Two hundred Chinese but no non-Chinese had been found guilty

of violating the Ordinance. The court grante dthe Yick l4/o's writand held unconstitutional San

Francisco's practice of highly selective enforcement based sotely on race and nationality.

53 rbid.

54- l'ick lVo vs. llopkins, I I 8 US 356 ( 1886).
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The Court condemned it in these words; 55

,,When we consider the nature and the theory of our institutions of government, the principles

upon which they suppose to rest, and review the history of their development, we are constrained

to conclude that they do not mean to leave room for the play and action of purely personal and

arbitrary power. For the very idea that one man may be gompelled to hold his life, or the means

of living, or any material right essential to the enjoyment of life, at the mere will of another,

seems intolerable in any country where freedom prevails, as being the essence of slavery."

There were certain unusual features in this case which necessitated court's intervention in

the prosecutorial discretion. First,the petitioner was in jail and requested for his release. Second,

the selective enforcement was of the most socially destructive type. Third, the pattern of racially

based selective enforcement was crystal clear.

In this cBSe, 56 the Supreme Court again applied the presumption of reviewability, the

facts were that after two decades of intense State and local political controversy, the Memphis

city council, and secretary of transportation, Volpe finally reached agreement on a route that

would go through part of a municipal Park, Overton Park. Citizens to Preserve Overton Park

sought judicial review of that decision alleging that Volpe's decision to authorize federal funding

violated the section of the federal statute sz that required avoidance of Parks when a "feasible and

prudent,' alternative exists. The court remanded the case to the district court and asked the

respondent to submit there, the reasons for authorizing funding of the highway'

55- rbid. P.369-370.

56- Citizens to Preserve Overton Parkvs. Volpe,40l U'S.402 (1971)'

57- The Fedelal Aid to I-lighway Act.



After the Overton Park cose, the presumption of reviewability was partially eroded in

Chaney core tr and Doe cosr.tn But in both cases, the presumption of reviewability was rebutted.

previous to these, in Commtmit.v* Nutrition ,ose uo United States Supreme Court stated that the

presumpion of reviewability can be rebutted by any of the following five ways:-

(l) Specific statutory language,

(2) Specifrc legislative history,

(3) Contemporaneous judicial construction followed by congressional acquiescence,

(4) The collective import of the legislative and judicial history of the statute, and

(5) Inferences of intent drawn from the statutory scheme as a whole.

In a recent case,6' the court by applying the presumption of reviewability held that a court

could review the secretary's exercise of discretion in taking the census by applying the statutory 
l

requirementthattheSecretaryproduceacensuSofthe..wholenumberofpersonsineachState,'

and by analyzingthe Secretary's policy decisions to ensure consistency.

3.6 Judicial Review of Administrative Discretion in India

In India also similar principle is accepted and the Supreme Court has held that court has

no power to interfere with the orders passed by the administrative authorities in exercise of

discretionary powers u' Muham-ad Iqbal's 
"as" 

u3 is the leading case on the subject that how far

58- Heckler vs. Chaney,470 U.S. 821 (1985).

59- Webster vs. Doe,486 U.S. 592 (1988).

60 - Blockvs. Communitlt Nutrition Institute.467 U.S.340 (1984).

6l Franklin vs. Massachusetts, 112U.5.2767 (1992)

62 A.K. Qopalanvs. State of Madras,AIR 1950 SC 27: Ram Mondar Lohiavs. State of Bihat', AIR 1966 SC 740.

63- lr4trhantntad Iqbal vs. Superintendent. Central Jarl. AIR 1969 Delhi 45'
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the courts can interfere in the subjective exercise of discretion. The court laid down the scope of

such interference in the following word,

"The order under section 3(l) (a) Preventive Detention Act, 1950, is to be made on the

subjective satisfaction of the detaining authority. That subjective satisfaction is, subject to certain

exceptions, not justifiable. That subjective satisfaction is in certain aspects open to judicial

review bmt dre area thereof is limited. For instance. tte detenu may contend that the grounds

applied to him could not possibly lead to a reasonable mind to the conclusion arrived at by the

detaining authority. In testing such a contention, the courts cannot go into the inadequacy of

material on which satisfaction is founded. The Court can strike down the detention order if:

(a) The grounds furnished to the defense ar'e found to be extraneous or irrelevant in the

sense that they are foreign and germane to the matter which falls to be considered

under the relevant statute; or

(b) The grounds fumished are such as deprive the detenu of the constitutional right

making representation against the order, as guaranteed by Article 22(5) of I

Constitution; or

(c) The order is malafide; or there is violation of the constitutional provisions such as

supply of all the grounds on which orders of detention has been made; or

(d) There has been a non-application of mind by the detaining authority

In support of the plea that the authority concerned has not applied his mind or the order is

malafide, a detenu can legitimately contend that on the facts on which the detention order has

been based, no reasonable mind could have come to the conclusion that the detention was

necessary."

of

he
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In spite of the fact that the court has categorically observed that subjective discretion is

not ordinarily reviewable but still a number of exceptions are provided which are so wide and

even subjective exercises of discretion can be looked into and reviewed by the courts. But

interference in such exercise is always restricted one in India.

In agother case, 
uo Indian Supreme Court observed:

"lt is not for the courts to question whether the grounds of subjective satisfaction are

sufficient or not where the legislature makes the subjective satisfaction of the detaining authority

sufficient for detention."

In a subsequent case, 
65 Justice Yenkatachaliah observed, "every power tends to corrupt

and absotute power tends to corrupt absolutely' (Lord Atkin's famous saying). All powers have

legal limits. The wider the power, the greater the need for the restraint in its exercise."

ln Dude vs. Shive Shanker,66 the Supreme Court quoted a golden passage from Nirad

Chaudry's Clive of India, P.381. Bruke's statement 
u'in House of Commons with regard to the

affairs of East India Company and Clive was quoted in that book. He said that when

discretionary power is lodged in the hands of any man or class of men, experience proves that it

will always be abused. Where no laws exist men must be arbitrary and very necessary acts of

government will often be, in such cases, represented by the interested and malevolent as

instances of wanton oppression. There must be control over discretionary powers of the

administration so that there will be a "government of laws and not of men."

64- Soraswotti Seshaginvs. Stote of Kerala,(1982)2 SCC 310.

65- Ranjit Thakurvs. (Jnion oflndia, AIR 1987 SC 2386.

66- ArR r988 Sp 1208.

67- (1772) Proceedings olthe House ofConrmons.
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A remarkable development can be seen in the attitude of the Indian Supreme Court in the

Kamal's case. 
ut lt was held that it is the time that abuse of power is not to be assumed lightly

but, experience belies the expectation that discretionary powers are alrvays exercised fairly and

objectively. But still Indian Supreme Court insists that judicial revierv of discretionary powers

must be confine within limits. The judicial inquiry must confine to the question rvhether the

findings of fact are reasonabl_v- based on evidence and whether such findings are consistent u'ith

the laws of the land 6e

3.7 Judicial Review of Administrative Discretion in Pakistan

Pakistani courts have also adopted similar principles in curbing the wrongful use of

administrative discretion. In some respects, our courti went further than the other courts of the

democratic countries, due to our peculiar social and the political conditions. During early days,

Justice Kaikaus did a memorable job in limiting the administrative discretion through judicial

review. ln Agha Muhammad Khan's ,ose,'o Justice Koiknus while rejecting the plea that a civil

court cannot review the actions within the discretion of district board, held;

"it cannot be doubted that any powers that are granted to the District Board and in fact to

any public body are always subject to an important limitation, namely, that they are to be

exercised fairly and reasonably. Any exercise of power which is arbitrary, oppressive and

wanton is an abuse and is not an exercise of power within the meaning of the statute at all."

68- State of Maharahstravs. Mamal Du'gule, AIR 1985 SC I19.

69- Shiv Sitaram Sttgar Co. Lrd. vs. lJnion of India, AIR I gg0 SC 1277.

70- District Board Lahore vs. Agha Muhamntad Kltan , PLD 1957 Lah. 780.
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Once again in Montgomery Four Mills' cose, Tr while giving the opinion of a Divisional

Bench, Justice Kaikousobserved:

"lt should be remembered that no discretion vested in an executive officer is an absolute

and arbitrary discretion. The discretion is vested in him for a public purpose and must be

exercised for the attainment of that purpose. Evel though there be no express words in the

relevant legal provisions to that effect, the discretion is always circumscribed by the scope and

object.of the law that creates it and has at the same time to be exercised justly, fairly and

reasonably".

Again, in another case" which related to the import license and release of quota of silk

yarn, it was argued by the respondents that grant of import license and release of quota was

within the sole discretion of the chief controller and textile commissioner. It was held that the

High Court in its writ jurisdiction could determine whether the discretion was exercised justly,

fairly and reasonabty and on a correct interpretation of, and in accordance with the relevant

statute.

The Supreme Court also upheld the same view of reviewability of the exercise of

discretionary powers in East & West Steamship Company's case '3 Chief Justice Munir observed

that there can be little dispute about the proposition that where a statutory functionary acts mala-

fide or in a partial, unjust and oppressive manner, the High Court in the exercise'of its writ

jurisdiction has ample power to grant relief to the aggrieved party.

7l- Montgontery Flour and General Mills Ltd. vs. Director Food Purchases, PLD 1957 Lah,9l4.

72- Frontier Textile Mills Ltd vs. Textile Comnrissionet'. PLD 1958 Lah. ]45.

7 3- East and llest Steamship Co.'vs. Pakistan PLD I 95 8 SC (Pak) 4 I .



It is to be noted that in all these early cases, no distinction was made by our courts as

regards the subjective or objective language of the provision. Our courts seemed to be really

ready to review even the widest power granted by a statute to an official and only objective test

was to be applied.

These cases were decided under 1956 Constitution. However, Constitutional deviation

period starte,d in 1958 w'ith the prornulgation of Martial l-aw'. \{artial Larv u'as lifted in 1962

when the new Constitution came into force. Under Article 98 of new Constitution, the Court's

jurisdiction was, somewhat remodeled and the famous writs were defined by self contained

provisions.

Interference with the exercise of discretion appeared somewhat doubtful for the reason

that certiorari, the usual remedy for controlling the exercise of discretionary powers, was

restricted to acts which were done without lawful authority. Superior Courts used mandamus

type order in cases of abdication of discretion and directed that the authority must apply its own

independent mind. 7a

{'.,
In Akber Ali v. Razi-ur-Reh*rn, " where a presiding officer at basic democracies

election wantonly cancelled six ballot papers which were free from any defect, his order was set

aside and a direction was issued to the presiding officer to declare the result according to law. [n

another leading case, '6 the presiding officer cancelled some ballot papers on the ground that the

intention of the voters was not clear, the High Court after examining the ballot papers decided

that the intention was clear from the ballot papers and issued the appropriate order. On appeal, it

74- Dr. Dil Muhammad, Judicial Review of Discretionary Powers I 990 PULJ 68.

7s- PLD t966SC 492.

76- Presiding Officer vs.. Sadruddin Ansari,ito tSOl SC 569.
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was argued that the presiding officer was vested with discretion to resolve the dispute about the

marking of ballot papers and High Court could not interfere in its constitutional jurisdiction.

Rejecting the argument, Justice Hamood-ur- Re hman held:

"lt is time that mandanas does not lie where a duty is purely discretionary but from this

does not follow that a party upon whom the duty vests can exercise this discretion in any manner.

Ttre nrere fact tra ttrere is an element of discrAion in the duty to be discharged is not by itself

sufficient to exclude relief by way of mandamus, for even a discretion must be exercised

reasonably and honestly and not arbitrarily capriciously or in a bad faith. such an arbitrary

exercise of power may well be said to be mere colorable exercise of power or even abuse of

power."

The court upheld the decision of the High Court. After initial few years of 1962

Constitution, Courts again started to quash the wrongful use of discretion with declarations in the

nature of certiorari. In a case " before Lahore High Court, the misuse of discretionary power

was held to be without lawful authority.

The Shops and Establishment Ordinance, 1969 required that every shop must remain

closed for one day in a week. The barber and hairdresser shops were exempted from this

condition but the provisional government could withdraw this exemption. A notification issued

by the provincial government withdrawing this exemption in relation to some cities of the

province, was challenged in the High Court which accepted constitutional petition- The court

held that if the law is administered in arbitrary, oppressive, partial and unjust mannerthe action

can be declared unlawful, it declared that the notification was issued without lawful authority.

77- The Pakistan Barber,4ssociatiot1vs. Province of PunjabPLD 1976Lah'769
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It was decided by the Supreme Court in Jaffar Hussain vs. Additional Rehabilitation

Commissioner 78 that where the Chief Settlement and Rehabilitation Commissioner had

discretion either to ascertain the revision petition and decide it on merits or dismiss it on the

ground of laches. The revision petition rvas filed before the Chief Settlement and Rehabilitation

Commissioner more than three years after the dismissal of the application of appellant before

the Additional Rehabilitation Commissioner. It was even delayed up to five months after the

decision of an incompetent review petition.

Dr. Nasim Hassan Shah,I. held: "A discretion having been exercised. rvhich cannot be

described as illegal and capricious, it was rightly not interfered with the exercise of the writ

jurisdiction." The Chief Settlement and Rehabilitation Commissioner had dismissed the revision

on the ground of laches. It is clear that where two lawful alternatives are available to any

authority, it may choose either of them.

ln Federation of Pakistan vs. Muhammad Aslam 7e the petitioner fulfilled all the

prescribed conditions, applied for an import permit under the gift scheme, and was partially

granted to him. However, subsequently, the government cancelled his existing permit, court

rejected the orders of the government as being arbitrary and, therefore, unlawful. In Supreme

Court, it was argued that the Government possessed untrammeled powers to prohibit and control

the import of goods into the country. But this argument was rejected.

78- 1985 SCMR 1076.

79- 1966 SCMR 916 Also See A4uzaffar ,4li Btrrnev vs HaJiz l'luhamntatl AhnrcdPLD 1989 SC 162.
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Justice Shafi - ur - Re hman observ ed'.

"The limit now well recognized is that all executive power has to be exercised fairly and

justly, for advancing the object of the legislation. In other words such exercise of power has to

satisf,v the test of reason and relevance." In the appointment of Civit Judges case,80 a Division

Berrch of tlre Karachi High Courtobserved that appointments to civil service was to be made by

competent authorit_v- but such appointment was required to be made on the recommendation of

Public Service Commission.

In order to accept recommendation of Public Service Commission, competent authority,

has to act under some rule or at least some cogent reason which factors were absent in the case of

petitioner, as he was not appointed on the pretext of his politicalactivities. The court held this as

an insufficient reason for rejecting the recommendations of the Public Service Commission.

In the words of Naimuddin, C.J;

,.The competent authority may have discretion in the matter still then the discretion has to

exercised on well-settled principles that is, it should be exercised in good faith havingregard to

all relevant considerations and for public purposes and in accordance with law and it should be

exercised justly, fairly and reasonably. It should not be exercised arbitrarily or capriciously."

In the famous .ur. *' of Islamabod Stock Exchange (formation), Justice Shafi-ur-Rehman

while deciding the matter between four contenders for establishment of Stock Exchange at

Islamabad observed:

80- Manthar Ali Jatoi vs. The Government of Sind, I 988 PLC (C'S') 344'

8l- lnam IJllah Khanvs. Federal Government of Paksitan- PLD 1990 SC
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"Whenever wide-worded powers conferring discretion exist, there remains always the

need to structure the discretion and it has been pointed out in the Administration Law Text by

Kenneth Culp Davis (Page 94) that the structuring of discretion onl-"- means regularizing it.

organizing it, producing order in it, so that discretion will achieve the high quality ofjustice".

The seven instruments that are the most,useful in the structuring of discretionary power are,

The order of the ex-minister of state dated l9-08-1989 granting registration to Amonullah

& associates was declared- as without lawful authority and applications were ordered to be

considered afresh in accordance with law.

ln Muhammad Qadir Hussain vs. Controller of Patdnts and Designs 82 where

interpretation of section 79 of Patents and Designs Act lgll was involved. A division bench of

Karachi High Court held what there was no prerogative existed in favor of Government

withholding the patent of the petitioner. The prerogative mentioned in the section 79 is a mere

discretion conferred by law which has to be exercised in accordance with recognized and well

settled principles.

82- 1990 MLD ll



"The exercise of discretion should not be arbitrary and where a particular situation is

governed by clear and unambiguous provisions of law that cannot be frustrated or rendered

ineffective under the garb of exercise of discretion. The order withholding the grant of patent

was set aside and respondents were directed to proceed in accordance with law. In another c&Sos3

wlere section 3 of the Import and Export(Control) Act. 1950 empowered the Federal

Government to regulate the import and export of goods. and a Notification S.R.O.ll0l(1y83

granted exemption to disabled persons who had imported vehicle for actual use, Justice Akhtar

while giving the opinion of the court observed:

"An authority has to exercise his discretion taking into consideration the facts and

circumstances of the case and in such manner that the remedy provided by the statute is

advanced. The discretion is not the whim, caprice or desire of any authority, nor is it an

unfettered or absolute power. When discretion is vested in an authority, than it is an unwritten

code that it cannot be exercised arbitrarily unreasonably or malafide. It should be judiciously

. ...84
exerclseo.

Justice Malik Muhammad Qayyum in Mian Mehraj Din vs. Home Secretary 
ssobserved

that High Court can correctthe wrongfut exercise of discretion by jail authorities in theirrefusal

to grant better class to prisoner under rule 242 of Prison Rules. He held "There can be no doubt

that even in matters of discretion of functionaries charged with the duties of administering law

have to act reasonably, fairly, justly and in accordance with the rules on the subject. If an order is

83- Aziz-ur-Rehman Khan vs. Federal Disability Board, 1990 MLD 1420.

84- Ibid atP.1426.

85- NLR l99l Criminal 721.
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passed by a statutory functionary proceeding on the basis of the considerations which have no

relevance under the law the discretion is liable to be struck down". 86

In this case the court refused to interfere with the exercise of discretion, as it was rightly

exercised. ln Abclultah & Co. vs. Province of Sindh E7 Nasir Aslam Zahid J. held that although

Govemment has the power to withdraw the contract but the power or discretion which affected

individual rights are required to be exercised in fair, reasonable and just manner.

"An executive discretion which affects private rights cannot be exercised at the whim of

the executive authority. It must have a basis and such basis must be reasonable, fair and just in

the circumstances of the case."88

Similar view was tut.n Uy Justice Munir A Sheikh in Anwar-ul-Haq Ramay vs.

Federation of Pakistan te The basis for the exercise of discretionary power must be relevant

having legal nexus with the object of law, with wisdom and authority keeping in view above all

the interest of the state. Public functionary is bound to follow these principles in exercise of their

powers even if they are not provided in the statute. "They are so fundamental in character that

they need not be expressly provided in the statute itself." Same was held in Ardeshir Cowasiee

vs. Multiline Associates Co.e0 by the Karachi High Court.

86- rbid, P.724.

87- t992MLD293.

88- tbid, P.304.

89- 1992 MLD 2l 35, at P .2143.

90- PLD 1993 Karachi, 237 ,atp.275
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Justice Shafi-ur-Rehman did commendable job in structuring the administrative

discretion. ln Chairntan R.T.A. v. Pakistan Mutual Inrrrorrc Cost itwas held by his Lordship:

'

"A public official who undertakes to perform an act, even an act rvhich is completely

discretionary, must do reasonably and in complete good faith without such delay as rvould

frustrate its ultimate objective. )t was further pointed out that wherever wide worded powers

conferring discretion are found in a statute, there remains atways the need and desirability to

structure the discretion. In our case, these powers have been taken to be an enchantment of the

powers and it gives that impression in the first instance but where the authority fail to rationalize

it and regulate by rules, or policy statements or precedents, the courts have to intervene more

often is necessary, apart from the exercise of such powers appearing arbitrary and capricious at

times" 92.

Conclusions were drawn in that case '3 there were two defects in the exercise of

discretionary power by the appellant authority. First, the difference between amounts deposited

at the time of Company's incorporation and registration was no indication of the solvency of

the company. In adopting the yardstick which was wholly imelevant, unjustified and improper

under the law the appellant reached a conclusion which could not be arrived at if that element

had been ignored. Secondly, in exercising discretionary powers, one has to deal without

discrimination, fairly, justly and reasonably. Here, the appellant authority acted discriminately as

two similarly situated parties are dealt with differently.

9l- PLD l99l SC 14,atP.25.

92 rbid.

93- Ibid. P. 26.
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In another case, 'o similarly, Justice Shafi-ur-Rehntan while outlining the scope of the

exercise of administrative discretion observed:

"The nature of this power in the particular section or rule, the object of the said section or

rule the scope of the Act or the rule where the power appears, or the conditions and limitations

which define or limit its exercise, or the conditions precedent which have to be fulfilled before it

can operate, all require to be carefully exarnined before any idea can be formed as to how it can

be exercised." e5 In a case 
e6 where a plot was allotted to the petitioner from the reserved quota

but the quota was abolished before the actual handing-over of the plot. The incumbent chief

minister rejected the application of the petitioner for handing-over the plot as being against the

existing policy. The court, while reversing the order of the chief minster observed,

"The discretion vested in any public functionary especially in the holder of a public

office as representative of the people of Pakistan, has to be exercised and shall be exercised for

attaining the objectives ofjustice generally, but specifically forthe amelioration of the injustice

arbitrariness or oppression to which a citizen of Pakistan may have become the unfortunate

victim of, and the discretion so vested has to be exercised in a judicious manner; keeping in view

the fundamental principles of naturaljustice, fair play and equity'" e7

From the above mentioned judicial trends in different jurisdictions, it is manifestly clear,

that powers given to the administrators or agency are inherently a sacred trust, which may be

only exercised in its proper statutory context if authorities exercise self restraint and impartiality

g4- Muhammad tqbal Khokharys. Government ofthe Punjab PLD l99l SC 35.

95- tbid P 50.

96- Ch. Muhammad Anv)ar vs. Province of Punjab PLJ 1996 Lahore 455'

97- ibid, .lustice Sajjad Ahmed Sipra, at P.462.
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by avoiding bias. This rule is so universal in its application, that pure administrative authorities

are expected to actjudicially if there is a question of application of discretion.es

3.8 Prerogatives and Subjectively Formulated Discretionary Powers

In order to ensure minimum interference in the administrative function, courts frequentll'

used the principle of 'locus standi'ee or'aggrievecl person'.'oo'But in the recent past this

principle has been liberalized as per requirements of different situations and for the sake of

justice. 161 However, it was held in one of the following cases on the subject 102 that a tax payer

had no locus standi as to impugn the allocation of resources by the Government. The court

reasoned that if it was allowed them it will lead to endless litigation and undue interference in the

fundamentaf structure of the executive.l03

In English law, if it is claimed that the authority for the exercise of discretion derives

from the royal prerogative, the English courts have traditionally limited review to questions of

vires in the narrowest sense of the term. However, the courts have exerted their authority to

determine whether the prerogative power exists, what is its extent, whether it has been exercised

in the appropriate form and how far it has been superseded by statute; they have not normally

been prepared to examine the appropriateness or adequacy of the grounds for exercising the

98 Mehboob Elahi vs. Khan Abdur Rehman & Others PLD 1958 SC 96.

99- PLD 1958 SC 437,PLD 1968 Lahore I 155.

I00- See Art. 199 of the Constitution of lslamic Republic of Pakistan 1973.

l0l- PLD 1969 SC 223 and also PLD 1982 SC 308.

102- Ch. Muhammad l'ounas vs. Pakistan PLD 1972 Lahote. 847.

r03 rbid.
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power, or the fairness of the procedure followed before the power is exercised, and they will not

allow bad faith to be attribute to the Crown.l0a

English courts have held following powers as within the prerogative of the Crorvn:

Nolle Prosequi or prosecutional discretion 105

Exclision of alien.l06

License granted to enemy company to sue in British court. 107

Disposition of forces. 
l08

Prerogative of mercy/pardon loe

Treaty-making power I lo

Dissemination of official information.l I I

Issuance of passport. I l2

Similarly courts usually show their utmost reluctance to intervene in the maffers of

'foreign affairs'. However, the decision of the House of Lords in Padfield's cose (1968) A'C.

997 marked the emergence of the interventionist judicial attitude and that attitude has been

followed in many recent judgments. Hence, it is not an absolute rule even in Britain that in no

104- See de Smith's Judicial Review of Administrative Action, 4th edition P.286.

105- R.vs. Allen (1862) I B. & S. 8-t0.

106- Musgrove vs. Chun Teeong Toy (1918) A.C. 272.

107- Btrgsier vs. Reederei et al (1951) 2 T.L.R. 409.

108- Chandler vs. D.P.P. (1964) A.C.763.

109- Freitas vs. Benny (1976) a.c.239 , also see Hakim Khan vs. Govt. of Pakistan PLD 1992 SC 595.

ll0- Blackburnvs. Att. Gen. (1971) l. W.L.R. 1037.

lll- Jenkins vs. Attorney General. (1971) I l5 S.J.674.

l12 Secretary of Statefor l-lonte vs. Lakdawalla (1972) All. E.R. 26.
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circumstances would the courts be prepared to review the exercise of prerogative power by the

Crown."3

In Pakistan, however, courts would not accept any Common Law prerogatives of the

Crown or the Government. Justice Qadeeruddin in General Manager North Western Railway vs.

Sher Muhammadtta observed that the principle of the bounty of prerogative of the Crown is no

longer good law in'Pakistan after the promulgation of the Consitution of 1962.

In another case "' it was observed that:

"The concept that it is in the prerogative of the Crown to dismiss its servants at its

pleasure was never really asserted even in England, for, the courts there preferred to be this claim

on firmer grounds of public policy, but so far as the Indian sub-continent was concerned there

was never any scope for invoking such a prerogative of the Crown as India was controlled by the

various Government of India Acts and, at any rate, after the enactment of the Act of 1935 it was

by reason of section 2(l) thereof, to prevail "except in so far as may be otherwise provided by or

under" the said Act. The prerogative of the Crown is only such as the law allows and if the law

had curtailed that right then the law should prevail."l16

Again in a case, ll7 Division Bench of the Karachi High Court observed that:"The

Constitution and law are the source of power and jurisdiction to be exercised by respondent No.2

(Central Government) under The Patents and Designs Act l9l I was framed when, the Crown

il 3 lbid.

I l4- PLD 1966 Karachi 483.

ll5- Pokistanv. Mrs. A.V. Issacs

r r6 rbid.

PLD 1970 S.C.415.

l17- lr4uhamnrad Qadir Hussainv. Controller of Palents & Designs 1990 MLD I l.
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was the supreme head of'the British Empire and the same terminology of prerogative

continued till today although neither Crown''s pre-eminence nor is its prerogative attached

inherited by Respondent No.2 (Central Govcjrnment)."t 1'

Hence, in Pakistan there exist no'.orro, law prerogative power in favor of the

government. Here, the authority of Government,begins and ends within the sphere provided to it

by the Constitution or laws made thereunder."e

3.9 Subjective Expressions in Legislation and Discretionary Powers

'if satisfied

Subjective expressions, among others, are "if the authority is satisfied", "... if it appears

to the authority to be necessary...","... necessary or expedient...", "... or has reasonable cause

to believe...", "... or where it appears to the authorities that he may, or where in the opinion of

the authority he may..."

No consistent judicial interpretation of such expressions is to be found from cases and the

law in this field is uncertain and confusing. Does such a phrase confer absolute subjective power

or authority or could the courts see if there were any grounds on which the thing could appear the

way minister saw or did in fact appear or that way could reasonably appear to be so? Gavan J.

observed: l20

"The Minister has to be satisfied. There must be countless occasions in the life of a

Minister of State on which he has to be satisfied as to particular facts before taking a particular

has

to or

lt8
il9
t20 -

Muhammad Qadir Hussain vs

rbid.

1940 lR 136 (lrish case).

Controller of Patents & Designs 1990 MLD I I .
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I

course, occasions on which nobody would for a moment expect him to act judicially in order to

be satisfied, otherwise the daily routine of administration would become impossible. But under

Section 555 the Minister, rvho may be any Minister of State. is not exercising any normal

function of his office: he is exercising a most exceptional statutory pow'er, and a malt's liability

depends on his exercise of it. The authority... is an authority not merely to act judicially but to

administer justice. and an authority to administer criminal justice and condemn and alleged

offender without charge or hearing without the aid of a jury".

ln 1941, in the case of Liversidge vs. Anderson tzt the House of Lords decided in an

action for false imprisonment that such an expression gave the Home Secretary absolute

discretion and was outside the scope ofjudicial review. The expression was 'reasonable cause to

believe'. There is, however, shattering dissent of Lord Atkins which Professor Wade calls tour de

force in the English legal literature. And this decision has been regarded more as the House of

Lord's "contribution to the War effort" and considered an "exegesis of an emergency regulating

in D. P. P. vs. Chandler. t22 Lord Reid described it as a "very peculiar decision" in Ridge vs.

Baldwin.

ln N akhuda Ali's case, Lord Radc lr,,/observed :

"... it would be very an unfortunate thing if the decisionin Liversidge's case came to be

regarded as laying down any general rule as to the construction of such phrases (i.e. reasonable

cause to believe) when they appear in statutory enactments... however read,'they must be

intended to serve in some sense as a condition limiting the exercise of an otherwise arbitrary

power...". Nakhuda Ali's case laid down that where the Controller has reasonable grounds to

l2l - (1949) 3 All England Reports 338.

122-(t962\ 3 AER r42 (r59).

r35
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believe that any dealer is unfit to be allowed,to continue as adealer, it must be construed to mean

that there must in fact exist reasonable grounds known to the Controller before he could validly

exercise the power.l23

The act was considered administrative and not judicial; therefore, certiorari was refused.

The decisionin 1947, after the war was over, in Robinson vs. Minister of Tow1t and Country

Plarming (Plymouth's case), 
l2a is an example where the meaning given is totally subjective. The

court of Appeal held that if the Minister said he was satisfied, then he was satisfied and it was

not permissible to inquire why he was satisfied. Therefore, it seems that when expression like

"Satisfied" or "lf it appears to the competent authority necessary" or "necessary" or "expedient", ?"

are used, judicialreview isexcluded and no question of naturaljustice arises.l25

The case of Ayr Collieries Limited vs. Lloyd George 126 and Carlton Ltd vs.

Commissioner of lV'orks,'2'seem to exclude judicial review on the ground that ministerial action

under the authority is purely administratire.'" In A. I. R. 1968 Patna 193, the satisfaction of a

detaining authority was held to be subjective and thus not justiciable. In PLD 56 Karachi 538 at

page 549, it was held by Kaikaus -I. interpreting word 'thinks" that the word (thinks) in this

connection does not mean anything more than is 'of opinion' or 'is satisfied'. It is, however,

submitted that even with interpretation it is only a matter of personal satisfaction.

123 - J.F. Garner, "Administrative law", p. 139.

t24 - (1947) KB 702.

t25 Ibid.

126 - (1943) 2 All England Reports 546.

127 - (1943) 3 AER Reports, 560.

128 - See also C.K. Allen, "Law and Order". p.254.

136

l

l

l
l

I



' ln Maudoorli's casetze Cornelius C. J. at page 714 observed:

"... should, therefore, the courts be asked to shut their eyes to alt the facts and

circumstances and consider themselves as bound to hold the action to be within the section

merely because the section implies the word "opportunity'i, there would be involved a denial of

the judicialfunction in a fi9ld where that function is most directly attracted, namely, the methods

of liberties under a written Constitution and where the judicial mind is both apt and accustomed

to travel with utmost confidence".l30

ln Earl Fitzwilliam lilentworth ,Estate Company vs. Minister of Town and Country

Planningt3t Lord Denning, as usual, took the lead in his dissenting judgment and put a proper

and just construction on the phrase, which construction has been followed later in a number of

cases. Denning L. J. said:

"... I do not agree with the contention that once the Minister says he is satisfied; there

Courts cannot look behind it to see what he is doing. If a Government Department, however

well-intentioned, takes upon itself the function of Parliament, and seeks to legislate without any

authority in that behalf, then it is the duty of these Courts to intervene in these days as they did in

the days past". So Denning L. J. made the meaning of "satisfaction".

ln Earl Fitzwilliam etc. vs. Ministerr32 lreviewable by the Courts).

ln Read vs.-Smith, '" it *as suggested that the main reason in Liver,sidge's decision was the

danger to the nation in time of War of disclosing the sources of the minister's factual

129 - PLD 1964 S C.7 14.

I 30 Ibid at p.7l 8.

r3r-(r95r)2KB3n.
r32 - ibid.



inforrnation. However, such explanation is only an attempt to get away from the strict bounds

faid in Liversidge'case and cannot change the law. Better view has been taken by Hamood-ur-

Rahman J.ln Baqi Baluch case,t'o where his Lordship observed:

"The trend of decisions both in this country as well as in England has, therefore, been to

regard the decision in Liversidge's caseas limited to the interpretation of Regulation 18.. .. As a

speciol *a, meosure "l3t .

In Ross Clumis vs. Papadelias t36 the Privy Council was prepared to apply objective test

to the word 'satisfied'. 137 Both the Liversidge's case and Nakhuda Ali's case-have been

criticized by the House of Lords in Ridge vs. Boldwin, which is a very welcome decision on

more than one point, and now it seems that the Courts will not lightly aciept such expressions as

'satisfied' or'final' as totally excluding review. (lt may also be noted that if the power has been

used unreasonably it may also be evidence of mala fide or non-application of mind)."138

ln Attorney-Generol for Canada vs. Hallett Carey Ltd. t3e Lord Radclffi chose an

objective definition of the phrase: "... Parliament has chosen to say explicitly that he shall do

whatever things he may deem necessary or advisable. That does not allow him to do whatever he

may feel inclined to for whatever he does must be capable of being related to one of the

prescribed purposes.. ." It seems that it only controls the substance and not the manner of doing a

r33 - (r959) NZLR 996 (r000).

r34 - PLD r968 S.C.313.

135 rbid.

136 - (1959) 2'AER23.

137 SeeLordMorton'sspeechatpage3andcomparetheobservationofRoamerJ.in(1950)lAl[ EnglandReports

1062atpage 1067.

138 lbid. x

r39 - (res2) AC 427 (4s0\.
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particular act and, therefore, is not exhaustive opinion in this respect. The above observations of

Lord Radcliffe were followed in Reid vs. Sntith(the New Zealandcase) to define the scope of the

power given by the expression, "... thinks necessary".l40

ln 1962 in R. vs. Brixton Prison ex-parte Soblen, Lorcl Dennirg has held that the Court

cannot compelthe Home Secretary to disclose the materials on which h,e has acted. The Supreme

Court had said:

"The view taken in Ghulam Jiloni's case is not so new or radical as the learned

Advocate-General would have us believe for indeed it seems that it was the conventional view

generally accepted even in England, till the House of Lords in case of Liversidge ur. Urdrrron

gave the doctrine a subjective test, a new dimension... It is interesting to note that in another

case, which was heard contemporarily with the case of "Liversidge vs. Anderson, the Attorney-

General himself had suggested a middle course, as would appear from the opinion of Lord

lltright in the case of Greenvs. Secretary (1941) A. E. L. R. 388. (401)".

In reference to Article 98, his Lordship says: "if the mere production of an order of a

detaining authority declaring that he was so satisfied was to be held to be sufficient also to

satisfi the Court then what would be the function that the Court was expected to perform in the

discharge of duty". l4l

So it follows that the Court cannot ask for any material; but if there is some, then they

can judge the matter objectively. The decision in ex-parte Soblen's cose must be restricted to

context and cannot be laid as a general proposition of law. The explanation seems to be that the

r40 Ibid.

t4t - I,LD t968 S. C.313

1

I
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court was satisfied of the exercise of proper discretion and that it was considered to be for the

public good as the power *u, .*.r.irable by the Home Secretary wherever he deemed it to be

conducive to the public good, otherwise it is an unfortunate decision and cannot be rvelcome as it

rvill create a loophole to defeat review in all cases. Hantood-ur'Rahaman, J.in Baqui Baluch's

case observed: 
,

'... there is a difference betw,een'being satisfied'and'suspcting upon reasonable

grounds,' the difference, in my humble opinion, is this that the former connotes a state of mind

bordering on conviction induced by the existence of facts which have removed the doubts, if any

from the mind and taken it out of the stage of suspicion.. '".ra2

ln Mardana Mosque case from Ceylon,las the Privy Council held that the function of the

Minister in satisffing himself about the contravention of a statutory provision was a judicial

function. In was held in Sugathadasa vs. Jayasingh taa that the phrase "where it appears" or

"appears to the satisfaction" or "consider expedient", etc., exclude the duty to act judicially. In

Dury-appahvs. Fernando (1960) the Judicial Committee had said that the words such as "where

it appears to" or "if it appears to the satisfaction of' or "considers it expedient that" or "is

satisfied that", standing by themselves within the words or circumstances of qualification

exclude a duty to act judicially.

The case of Padfield vs. Ministerla5 relates to interpretation of the Agricultural Market

Act 1958 which provided for the establishment of a committee of investigation to consider

142- Abdut Baqi Balochvs. Govt. ofPakistan PLD 1968 SC 373 at p. 380.

143 - (1967) A. C. r3.

r44 - (1958) 59 N. L. R. 4s7. -

145 - (r 969) A. C.997.

r40



complaints referred to it about the operation of market schemes "if the Minister in any case so

directs'. This would appear to give the Minister a wide discretionary power, leaving it entirely up

to him whethe-r or'not to refer any matter to the committee. But the House of Lords held that

power was coupled with a duty to direct properly, and mandamus was granted to order the

minister to refer a complaint about a milk marketing scheme to the committee because his

reasons for not doing so were unsatisfactory."l46

The Minister was not permitted to misdirect himself in law as to the exercise of his

discretion, to take into account irrelevant matters, or to omit relevant matters from consideration.

Dr. Yardley considers it one of the most important Administrative law cases of the decade (the

other being Anisminic case). Yardley observes:

"... in a sense this decision can be regarded as little more than yet one more example in a

long line of cases upholding the right of the courts to set aside some inferior decision or act

which is ultra vires because of unreasonableness. But it can be suggested that it is more than this.

The decision is a very firm conclusion in the highest court in the land that an Act of parliament

conferring powers on a minister in the widest possible terms cannot of itself exclude judicial

review. Indeed Lords Reid and lJpjohn suggest in their speeches that there is no longer any such

thing as an unfettered discretion".laT

ln Commissioner of Customs and Excise vs. Cure and Deeley Ltd.,ta8 Sachs I observed

"... the arguments on the first and main issue have been so lucid; it is now practicable to state

my conclusion relatively compactly. In the first place I reject the view that the words 'appear to

146- rbid.

147 - New Law Journal, April 2, 1970

r48 - (re62) r QB 340.

l4t



them to be necessary' when used in a statute conferring the powers on a competent authority

necessarily make that authority the sole judge of what ur. i,, powers as well as the sole judge of

the rvay in which it can exercise such po\ lers as it may have.. .".14e

3.10 Can Discretion be Absolute, Unfettered?

The starting point of this discus(ion must be the traditional enquiry - Is there anything

like absolute or unfettered discretion? In this context, it is necessary to clarify what the terms

'discretion', 'objective discretion'and'subjective discretion'are intended to convey.

"Any person empowered to make a decision possesses a 'discretion' if, on a given or

proven set of facts, he has a choice between two or more alternative courses of action. Thus, a

decision maker has no discretion if, on proof of facts a, b, and c, he must take action l, or on

proof of facts d, e and f, he must take action 2, however if the decision maker is empowered on

proof of facts a, b and c to take either action I or action 2, he possesses a choice or discretion.

The word 'discretionary' will be used in the same sense" 150

"The decision makei's discretion is 'objective' where the source of his power imposes

defined or ascertainable pre-determined criteria by which, and solely by which, he must make his

choice. The decision maker's discretion is 'subjective', however, when the source of his power

confers upon him the freedom to determine his own criteria for choosing between the alternative

courses of action open to him'..."l5lAbsolute discretion'is used in the same sense in which we

149 - (1962) I Q B. 340, per Sachs J.

r 50 - ibid.

I 5 I - on this subject, reference may to Justice Mathew's classic passage in Yick Wo case I I 8 US 3 56 quoted in PLD

1957 SC Pak 89 and RC Austin's ".ludicial Revierv olSubjective Discretion - At the Rubicon; Wither

Now?" in 1975 Current Legal Problentsl50.
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speak of an absolute monarch'. It means that the discretion is unfettered and unrestrained, not

subject to review by any court.rs2 It is a discietion that can be "exercised" arbitrarily and without

accountability".'"

As to the rvord 'arbitrary', the British Committee on Administrative Tribunals and

Enquiries - the Frank Committee - referred to 'the notion of what is according to the rule of law,

its antithesis being what is arbitrary, and said:

"The rule of law stands for the view that decisions should be made by the application of

known principles or law. In general such decisions will be predictable, and the citizen will know

where he is. On the other hand there is what is arbitrary. A decision may be made without

principle, without any rules. It is therefore unpredictable, the antithesis of a decision tiken in

accordance with the rule of law".l54

After referring to this, Kenneth Culp Davis'says that the word 'arbitrary' in English

dictionaries has two meanings; the one that dominates American usage is synonymous with

unreasonable, capricious. despotic and the other is synonymous with discretionary..."'t'

Mac Shonnon vs. Rocla,yare Glassls6 was a case ofjudicial discretion, but in the context

of arbitrariness, the observations that fdllow may serve as guidance to the administrative

decision-makers as well. The grant of a stay, said Lord Diplock, "involves the application of a

judicial discretion to the facts of the particular case; but the judge in his consideration of the facts

152 - Lord Denning MRinlltardvs. James (1965) I All ER 563,569-570.

153- Lord Brightman in Chief Constable vs. Evans (1982) 3 All ER 141,152.

r 54- ibid.

155 - ln his "Discretionary Justice", at p.29.

156 - (1978) I All ER 625,631cited in Muhantnrud Nawazvs. l4uhantmad Sadiq 1995 SCMR 105, 123.
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should not wearblinkers... ifjustice is to be seen to be done, the discretion, which will fall to

.

exercised by different judges in different cases, must manifest a reasonable consistency

between one case and another

We can now return to the enquiry - Is there anything like absolute or unfettered

discretion? In a country governed by the rule of law and not of men, the plain answer is 'No'.

"Law has reached its finest moments", said Justice Douglas in U,S vs. Wunderlick tsg "When it

has freed man from the unlimited discretion of some ruler... Where discretion is absolute, man

has always suffered". The discussion that follows will show that judicialpower itself has reached

"its finest moments" when it has freed nian from absolute discretion.l5e

We have ,..n ,nu, Article 4 of the Constitution of Pakistan 1973 encapsulates the essence

of the Rule of Law:

"To enjoy the protection of law and to be treated in accordance with law is the inalienable

right of every citizen, wherever he may be, and of every other person for the time being in

Pakiitan...., 160lt is understood that in a country governed by a written Constitution, the written

constitution is the rule of law. And, where the constitution guarantees certain fundamental rights,

which are subject to reasonable restrictions imposed by law, as the fundamental rights

guaranteed by Articles 15, 16, 17, 19 and 23 of our constitution are, then the question can

legitimately be raised whether an unfettered and arbitrary restriction is a reasonable restriction.

r 57 rbid.

158 -342 U.S 98, l0l, (1951).

| 59 rbid.

160 Arlicle 4, Constitution of Pakistan 1973.
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In the frequently quoted Montgomery Flour and Generat Mills v. Direclor Food t6t the

claim of the food department that it had, in the matter of grant of sugar quota, unfettered

discretion rvas rejected in emphatic terms. If there was such a thing as unfettered discretion to

grant or withhold the quota, Kaikaus J. held it void "on account of its inconsistency" rvith

Article ll of the Constitution.... This confers on all citizens the right to acquire property and to

,/

dispose of property subject to only reasonable restrictions in the public interest". So held

Kaikaus J,

"to withhold quota is not a reasonable restriction".l62

The basic principle, according to Lord Bridge, is to be found "nowhere more clearly

expressed and explained than by Professor Sir William Wade QC in 'Administrative Law".l63

After quoting from'authorities going back to classic Rooke's case 
tuo Sir William l(ade writers:

"The common theme of all the passages quoted is that the notion of absolute or unfettered

discretion is rejected. Statutory power conferred for public purposes is conferred as it were upon

trust, not absolutely - that is to say, it can validly be used only in the right and proper way which

Parliament when conferring it is presumed to have intended". l6s

Although the Crown's lawyers have argued in numerous cases that unrestricted

permissive language confers unfettered discretion, the truth is that, in a system based on the rule

of law, unfettered governmental discretion is a contradiction in terms. The real question is

l6l - PLD 1957 W.P."Lah.9l4,92l.

162 PLD 1957 W.P. Lah.9l4,92l.

163 - 5th ed. 1982, pp. 355-56, also cited by Saleem Akhtar l in Gadoon Textile vs. WAPDA

164- (1598) 5 Co-Rep 996,77 E-R 209.

r65 rbid.

t997 SCMR 64r.
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whether the discretion is wide or narrow, and where the legal line is to be drawn: For this

purpose, everything depends upon the true intent and meaning of the empowering Act.
I

The porvers of public authorities are therefore essentially different from those of private

persons. A man making his will may, subject to any rights of his dependents, dispose of his

property just as he may wish. He may act out of malice or a spirit of revenge, but in law this does

not affect his exercise of power. In the same n'ay a private person has an absolute power to

release a debtor, or, where the larv permits, to evict a tenant, regardtess of his motivesl66.

This is unfettered discretion, but a public authority may do neither unless it acts

reasonably and in good faith and upon lawful and relevant grounds of public interest. Unfeffered

discretion is wholly inappropriate to a public authority, which possessei powers solely in order

that it may use them for the public good... Unreviewable administrative action is just as much a

contradiction in terms as is unfettered discretion, at any rate in the case of statutory powers. The

question which has to be asked is what the scope ofjudicial review is? But "there are legal limits

to every power is axiomatic".l6T

Accordingly, unfettered or absolute discretion is a 'beguiling heresy', and those who

argue, that some enactment confers unfettered discretion, are in the words of Wade and Forsyth,

"guilty of constitutional blasphemy. Unfettered discretion cannot exist where the rule of law

reigns".l68

It follows that even when discretion is conferred in terms which are on their face

unlimited, the courts are not powerless to prevent administrative discretion from being exercised

166 Muhammad Amin Lasani vs. Messrs llyas Marine & Associates PLD 2015 SC 33.

167 Gadoon Textile v. WAPDA 1997 SCMR 641,802-3

168 FI.W.R Wade & Forsyth, Adminislrativp laru. Oxtbrd, Clarendon Press, 7th Ed. 1995. 88.

146



unconstitutionally and unlawfully.l6e tndeed, "before deciding whether discretion has been

exercised for good or bad reasons, the court must first construe the enactment by which the

discretion is conferred :

3.11 Wednesbury Principles

The judgment of Lord Greene MR in Associat/d Provincial Picture Houses vs.

l\/ednesbury Corporotion t7t contains the classic exposition of the principles on which

administrative discretion must be exercised and of the grounds on which the courts will

intervene, the most important of them being what has come to be known as 'Wednesbury

reasonableness', also now referred to as 'the irrationality test'172

In Wednesbury, the plaintiffs were proprietors of Cinematograph Tlieater. Under the

Sunday Entertainment Act, 1932, "subject to such conditions as the authority think fit to

impose", and under this general power the authority imposed the condition that 'T',lo children

under the age of l5 years shall be admitted to any entertainment, whether accompanied by an

adult or not". This condition was challenged as.unreasonable and'in consequence, it was ultra

viresthe corporation'. The contention was held to be "based on a misconception of the effect of

Act in granting this discretionary power to local authorities".

In what seem to be the leading passages, Lord Greene said:

"The courts must always remember, first, that the Act deals not with a judicial act, but

with an executive act; secondly, that the conditions which, under the exercise of that executive

169 - Brind (1991) I All ER 720-723: Teh Chung Poh vs. Public Prosecutor (1980) AC 458,472.

t70 rbid.

t71 - (1947) 2 All ER 680.

172 - see Brind (1991) I All ER 720,731.

147



act, may be imposed are in terms put within the discretion of the local authority without

limitations; and thirdly, that the statute provides no appeal from the decision of the local

authority. What, then, is the power of the courts? The courts can only interfere with an act of an

executive authority if it be shorvn that the authority has contravened the law. It is for those rvho

assert that the local authoriry.'contravened ttte law to establish that proposition".lT3

On the face of it. a condition of this kind is perfectly lautr:I. It is not to be assumed

prinnfacie that responsible bodies like local authorities will exceed their powers, and the court,

whenever it is alleged that the local authority has contravened the law, must not substitute itself

for the local authority. It is only concerned with.seeing whether or not the proposition is made

good. When an executive discretion is entrusted by Parliament to a localauthority,,what purports

to be an exercise of the discretion can only be challenged in the courts in a very limited class of

cases.''o

It must always be remembered that the court is not a court of appeal. The law recognizes

certain principles on which the discretion must be exercised, but within the four comers of those

principles the discretion is an absolute one and cannot be questioned in any court of law. What

then are those principles? They are perfectly well understood. The exercise of such discretion

must be real exercise of the discretion. If in the statute conferring the discretion, there is to be

found, expressly or by implication, matters to which the authority exercising the discretion ought

to have regard, then, in exercising the discretion, they must have regard to those matters.

Conversely, if the nature of the subject-matter and the general interpretation of the Act make it

173 Brind (1991) I All ER720-725.

174 District Bar Association Rawalpindi vs. Federalion of Pakistan, PLD 2015 SC 401.
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clear that certain matters would not be germane to the matter in question, they must disregard

those matters.

Expressions have been used in cases where the power of local authorities came to be

considered relating to the sort of thing that may give rise to interference by the court. Bad faith,

dishonesty - those, of course, stand by themselves - unreasonableness, attention given, to

extraneous circumstances, disregard of public policy, and things like that have all been referred

to as being matters which are relevant for consideration'

In the prbsent case we have heard a great deal about the meaning of the word

'unreasonable'. It is true the discretion must be exercised reasonably. What does that mean?

Lawyers familiar with the phraseology commonly used in relation to the exercise of statutory

discretion often use the word 'unreasonable' in a rather comprehensive sense. It is frequently used

as a general description of the things that must not be done. For instance, a person entrusted with

discretion must direct himself properly in law.l75

He must call his own attention to the matters which he is bound to consider. He must

exclude from his consideration matters which are irrelevant to the matter that he has to consider.

If he does not obey those rules, he may truly be said, and often is said, to be acting

'unreasonably'. Similarly, you may have something so absurd that no sensible person could even

dream that it lay within the powers of the authority. t'u

Warrington, L.J....... gave the example of the red-haired teacher, who was dismissed

because she had red hair. That is unreasonable in one sense. In another sense it is taking into

175 Teh Chung Poh vs. Public Prosecutor (1980) AC 458,472.

r76 rbid. -
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consideration extraneous matters. It is so unreasonable that it might almost be described as being

done in bad faith. In fact, allthese things lurg.ty fall under one head"-r77

It is perfectly clear that the locat authorities are entrusted by Parliament with the decision

on a matter in which the knowledge and experience of the authority can be best trusted to be of

value. The subject-matter yith which the condition deals is one relevant for its consideration. It

has considered it and come to a decision on it. Theoretically it is true to say - and in practice it

may operate in some case - that, if a decision on a competent matter is so unreasonable that no

reasonable authority could ever have come to it, then the courts can interfere.lT8

The court may very well have different views from those of a local authority on matters

of high public policy of this kind. Some courts might think that no children ought to be admitted

on Sundays at all, some courts might think the reverse. All over the country, I have no doubt, one

a thing of that sort; honest and sincere people hold different views. The effect of the legislation is

not to set up the court as an arbiter of the correctness of one view over another. It is the local

authority lihoare put in that position and provided they act, as they have acted here, within the

four corners of their jurisdictions, the court, in my opinion, cannot interfere . . . "

I do not wish to repeat what I have said, but it might be useful to summarize once again

the principle, which seems to me to be that the court is entitled to investigate the action of the

local authority with a view to seeing whether it has taken into account matters which it ought not

to take into account, or, conversely, has refused to take into accoun! on neglected to take into

account matters which it ought to take into account. Once that question is answered in favor of

t77 tbid.

178 Khalid Iqbal vs. Mirza Khan, PLD 2015 SC 50.
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the local authority, it may still be possible to say that the local authority, nevertheless, have come

to a conclusion so unreasonable that no reasonable authority could ever have come to it.

In such a case, again, I think the court can interflere. The power of the court to interfere

in each case is not that of an appellate authority to override a decision of the local authority, but

is that of a judicial authority which is concerned, and concemed only, to see whether the local

authoriry have conrravened the law by acting in excess of the powers which Parliament has

confided in it. Wednesbury principles have, despite some observation, l7e continues to be part of

the English administrative lawr80

Wednesbury was followed in ,S.S. Mirinda Ltd. vs. Chief Commissioner, Karachi.tsl

Section 14 of the Sind Abkari Act, 1878, gave power to the Collector to grant licenses for the

manufacture etc of intoxicants. The appellant was a company registered in, and with head office

at, Bombay. It was also registered in Pakistan but the share-holders always resided in Bombay.

In Pakistan, it was being managed by a Pakistani at Karachi under a power of attorney. The

company had been trading in liquor since 1908 under a license. Since I g43, ithad been given

blending and bottling licenses. It was given retail 'off license in 1946. But when it applied for the

179 - Foi example in R vs. Chief Constabte (1999) I All ER 129, 157, Lord Coke said: "lt seems to me unlbrtunate

. Wednesbury standards ofjudicial review and higher standards under -European Convention: "And I think that

that Wednesbury and some of the Wednesbury phrases have become established incantations in the courts of

the United Kingdom and beyond", and in R vs. Seuetary of State ex parte Daly (2001) 3 All ER 433,447 -
The same Law Lord said in the context of the distinctions bdtween traditional that is to say, in terms of English

case law particularly the day will come when it will be more widely recognized that the Wednesbury case was

an unfortunate retrogressive decision in English administrative law, in so far as it suggested that there are

degrees of unreasonableness... "

180 - see for examplE, Alconbury case (2001) 2 All ER 929, at 976, per Lord Slynn: "Trying to keep the

Wednesbury principle and proportionality in separate compartments seems to me to be unnecessary and

contusing".

l8l - PLD 1959 SC (Pak)



renewal of these licenses for 1957-58, the Collector enquired as to why they should be renewed.

Finally, the licenses were cancelled and the Collector declined to renew the licenses. The

Collector gave no reason, but the Commissioner on appeal, observed that "orders of refusal rvere

issueil presumably because the applicants'are a foreign concern".l82 The Commissioner upheld

the Collector's order. 
,,

Judging the case with reference.to the Wednesbury principles. the Supreme Court held

that the consideration that the applicant was a foreign company was a relevant, and not an

extraneous, consideration and the executive discretion in question was therefore not liable to be

interfered with.l83

ln Amul)a Chandra vs. Corporation of Calcutta the Municipality had power, by section

556 of the Calcutta MunicipalAct, 1899, to acquire any land which was in theiropinion needed

for carrying out any of the purposes of the Act. Acquisition of land for a Dharamasala was held

to be one of the purposes of the Act. "This being so, "it was held "their Lordships would be the

last to question the opinion or the exercise of discretion-by the Municipality.... Even if they

differed from it.... The Act has expressly placed theiiscretion, not with this board or with a

t

court of law, but with the municipality itself' l8a

3.12 License, when it is a Matter of Discretion in Pakistan

A license means official or legal permission to engage in a regulated activity.lss In

Goyernment of Pakistan vs. Zamir Ahmad Khan,ttu prrsuant to a policy order made under the

r 82 rbid.

r 83 rbid. ,

184 rbid.

185 D.S. Textile Mills Ltd. v. Federation of Pakislan, PLD 2016 Lah.355.
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Exports (Control) Act, 1950, the respondent applied, on 04.08.1972,through his Bank for the

import license for the import of certain cinematograph films borne on free list. However on

09.08.1972 the policy order was amended, with the effect that from the date of amendment.

cinematograph films could be imported from abroad only by an official agency to be named by

the Ministry of Information & Broadcasting. Accordingly. the respondent was refused the

.. 187 
'/

|lcense.

It was held that Section 3 (l) of the Act conferred power of the rvidest amplitude on the

Federal Government to prohibit, restrict or otherwise control the import and export of goods.

Thus a complete ban on the import of particular variety of goods was clearly envisaged. In any

case merely by applying on 04.08.1972 andsatisfuing all the conditions for the grant of license

before the amendment, no vested right accrued to the respondent, nor had the acquired any legal

right for the grant of license by merely applying for it. "Grant of license remains a privilege until

it is actually granted and is accompanied by a grant". There was a clear distinction between

refusal to grant license and to cancel a license already granted. "ln the latter case, legal rights are

oftei created because ofthe incident ofthe grant as a sequel to the license".l88

Zamir Ahmad case noted above was considered in Federation of Pakistan vs. Muhammad

Aslamtse which too was a case under the Imports & Exports (Control) Act of 1950. The

respondent, acting on the gift scheme dated 16.07.1978 applied for the import licenses to import

186 - PLD 1975 SC 667.

187 Ibid.

r 88 ibid.

189 - t986 SCMR 916.



126 truck chassis. The scheme was revised on 20.03.1983. The authorities under the Act came to

the conclusion that the truck chassis imported or sought to be imported were rrn.*rr. le0

They withdraw the import licenses already issued and declined to issue the remaining

merely for the reason that they were not of the latest / current model. Thus they changed the

criteria unilaterally and retrospectively and the Court held that the action of the authorities in

recalling the l9 import permits alrea{v issued and refusai to permit the import of the remaining

107 rvas without lawful authority.lel

Justice Shafi-ur-Rahman J.. speaking for the Supreme Court, referred to Zamir Ahmad

case, which was relied upon by the Government to contend that the respondents could not claim

the import permits as of right. References were made to a press note, which had clarified the

meaning of the word "new". The meaning so given to the word, it was held, was untenable. le2

It was accepted that the Government possessed untrammeled powers and could

prospectively prohibit or control the imports; such a power it was held had been recognized in

Zantir Ahmod case. Allthe same, even such an extensive power has its limits. One such limit

was spelt out in Zamir Ahmad's case and it is that vested rights cannot be allowed to be

overridden, unless it takes place by unequivocal words, by an organ or authority competent to

impair or override the vested rights". le3

The second limit well recognized, is "that all executive power has to be exercised fairly

and justiy, for advancing the object of the legislation. In other words every such exercise of

r90 lbid.

r9r rbid.

192 PLD 19755C667.

r 93 rbid.
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power is to satisfy the test of reason and relevance": lt was found that in the circumstances of the

case,the respondent had acquir'ed a vested right and was entitled to have its application for import

permit considered according to the import policy in force before its revision on 20.03.1983.1e4

It has been said, and some of the precedents considered above can be citbd as authority

for the proposition, that those who seek a license or permit, seek a,privilege, and have no

entitlement and ttrerefore no right to be dealt with fairly. Lord lltoolf said in R ru. Secrerary of

State, for the Home Department, ex p Fayed i" thut "The days when it used to be said that a

person seeking a privilege is not entitled to be heard are long gone".

3.13 Duty to Give Reasons and When Evidence must be recorded

Similarly, Fayedis authority for the view that however widely worded the discretion

conferring provision may be, there is a duty to give a reasoned decision.le6

ln Chief Constable vs. Evans,tsT the relevant regulation enjoined the ChielConstable to consider

that the respondent, a constable on probation, was 'fitted physically or mentally to perform the

duties of his office' or was likely to "become an effic-ient or well-conducted constable" before

dispensing with his services. In his affidavit, the Chief Constable claimed that the regulation

, guve him an absolute discretion to dispense with probation's services.
I

' It was on this assumption that the Chief Constable forced the constable to resign. It was

held that "the Chief Constable's decision to force the resignation of the respondent was vitiated

both by the erroneous assumption that he had an absolute discretion and by his total failure to

r94 rbid.

t9s - (1997) r Ail ER 228,240.

t96- ibid.

t97-(1982) 3 AllER r4r.
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observe the rules of naturaljustice". The Chief Constable did not, it is to be emphasized, observe

the rule of natural justice - audi alterant partent - because he thought, wrongly, that his

discretion was absolute. So far as the responsibilities of a public functionary are concerned. it is

suffrciently established that they act as a trustee. They are bound to'be loyal to their trust. Role of

a public official in a democratic set up is to serr,'e the rights and interests of general public.re8

ln Nan'ab Khan ys. Gofi. of Pakistan,t* by the relevant n:le, the authorized officer had

discretion to decide, whether in a disciplinary proceeding against a civil servant in response'to

his reply to the charge sheet, a regular enquiry should be held or not. The discretion was not

controlled by any precondition or guidance, "but nevertheless, this discretion, like all other

discretion, is to be exercised fairly and reasonably and not arbitrarily or capriciously with the

object to deny the civil servant the right offair defense.

So if the charge is founded on admitted documents / facts, no full fledged enquiry is

required but if the charge is based on disputed question of fact, a civilservant cannot be denied a

regular enquiry, as the same cannot be resolved .without recording evidence and providing

opportunity to the parties to cross examine the witnesses.

In such a matter if findings of fact are recorded without recording any evidence, the same

will be based on surmises and conjectures, which will have no evidentiary value as to warrant

imposition of any punishment on the civil servant concerned".200

I 98- Institute of Architects vs. Province of Puniab, PLD 2016 Lah. 321 .

199 - PLD 1994 SC 222,229.

200 rbid.



3.14 Discretion in Dissolution of Assemblies - A Typical Pakistani Perspective

Judicial reviews, in general, unj ;rdi.iul review of discretionary powers, in particular,

reached a very high water mark in the dissolution of assemblies cases starting with Khav'ajo

Muhammad Sharif vs. Federation 201 which on appeal became Federation vs. Haii Muhannnad

Safiullah Khah 202 they were followed in subsequent cases namely Ahmed Tariq Rahim vs.

Fecleration of Pakistan t" rcrdid lfatik ts. Federation of Pakistan 2u Khawia Ahmed Tariq

Rahim vs. Federation of Pakistan 'ot Mirn Muhammad Nawaz Sharif vs. President of

Pakistan,206 and Benazir Bhutto case'0'

By clause (2) of Article 58- the President'may' also dissolve the national assembly'in

his discretion', where, in his opinion, "a situation has arisen in which the Government of the

Federation cannot be carried on in accordance with the provisions of the Constitution and an

appeal to the electorate is necessary".208

In view of the very wide terms used in this clause to vest the President with the power to

dissolve, not unnaturally, it had been u.gr.a that the President's discretion was unfettered and-

absolute arid not open to judicialreview. The argument was consistently repelled.

201 - PLD 1988Lah.725.

202-PLD r989 SC 166.

203 - PLD l99l Lah.30.

204-PLD 1999Kar. l.

205-PLD 19925C646.

206 - PLD 1993 SC 473.
!

207 -PLD 1998 SC 388.

208 lbid. b



In the word s of Sajjad Ali Shah CJ in Benazir Bhutto vs. President of Pakistan20e

t

"the discretion of the President is not absolute, but is deemed as qualified one and is

circumscribed by the object of law that confers it. Secondly the court can go into the question

whether the discretion is exercised justifiably or not and whether there is material in support of

the grounded. In other words discretion is ptlt in strait - jacket and is made open to judicial

review...-

Thus, in the field of judicial review, abuse or excess of discretionary power is a well

recognized ground for intervention. "A person entrusted with discretion must direct himself

properly in law; he must call his own attention to the matters which he is bound to consider; he

must exclude from his consideration matters which are irrelevant to the matter that he has to

consider. If he does not obey these rules, then this action will be abuse of power or in excess of

power, and, therefbre without lawful authority"2l0

3.15 Discretion to be used for the Statutory Purpose - Local Perspective

Even if the discretion is conferr.d in very wide terms, without any guidance, it is not an

I

unfettered discretion and it must be used to promote the policy and the objects of the enabling

Act. This is known in England as the Padfield doctrine after the case of Padfield vs. Ministry of

Agriculture)" Th. same principle had earlier been enunciated in 1957 in the locus classicus on

the subject - Montgomery Flour and General Milts vs. Director Food2t2

209 -PLD r998 SC 388,550.

210- Muhamntad Nawaz vs. Muhammad Sadiq 1995 SCMR 105, l2l.

2il - (1968) r Ail ER 694.

2t2 - PLD 1957 (wP) Lah. 914.



By virtue of the Sugar and Sugar Products Control Order, 1948, which continued to be in

force under the Essential Supplies Ordinance, 1956, the distribution of sugar was controlled and

sugar could be purchased only on a permit issued under that Order b-"- the food department. The

petitioner's sugar quota \.t'as stopped on.the ground that it had failed to pay a disputed debt

unpaid by the petitioner as owner of another concern. Ttre question was *'hether the director of

food could rvithhold the quota of sugar on the ground that there was an unsettled money claim of

the food department against the petitioner. The ans*er, it was held, must be in the negative:

"The discretion. given by section 7 of the Sugar and Sugar Products Control Order, for

the distribution of sugar is not an absolute and arbitrary one, to be exercised according to the

pleasure of the director of food. It is discretion to be exercised with a view to attaining the object

for which the Essential Supplies Act, 1946, under which this Order was promulgated, was

enacted. The Essential Supplies Act was necessitated because on account of deficient supply of

certain commodities it was necessary that their prices and distribution be controlled and the

object of the Sugar and Sugar Products Control Order is the fair distribution of sugar.

The director of Food (or other officer empowered under the Order) is entitled to pass an

order granting or withholding quota of sugar only on the ground that that is the order whjch

should be passed for a proper distribution of sugar in accordance with the object and policy of

the Essential Supplies Act and the Order. tf the order granting or rejecting the quota of sugar be

based on ground that is beyond the scope of the Essential Supplies Act, the order is an abuse of

power. The Essential Supplies Act was not enacted in order to arm the Government with a

weapon to enforce its alleged claim and cannot be used for this purpose. The Director of Food

might as"well refuse quota for the purpose of putting pressure on a person to leave a particular
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political party, or be a witness for the prosecution in a police challan or to give information. to

.

the Customs Department.

It should be remembered that no discretion vested in an executive office is an absolute

and arbitrary discretion. The discretion is vested in him for a public purpose and must be

exercised for the attainment of that purpose. Even thoygh there are no express rvords in the

relevant legal provision to that effect, the discretion is ahvays circumscribed by the scope and

object of the law that creates it and has at the same time to be exercised jirstly, fairly and

reasonably-

Every officer who passes an order in a matter of discretion should ask himself the

question: what is the order I should pass if I were acting justly, fairly and reasonably? If the

order that he passes is not in accordance with the answer which he would himself give to this

question, he exceeds his jurisdiction and abuses his powers. The answer to the question must be

his own for the discretion is his and not that of the court but his action must correspond to his

own answer to the question".

These principles were cited with approval by the Supreme Court in Messrs East & West

Steamship vs. pakistan2t3 andthen in Federation of Pakistan vs. Muhammad Aslam. ''o And in

Federation of pakistan vs. Muhammad Saifullah Khan2ts it was said of the President's power

under Article 5g (2) (b) to dissolve the National Assembly, that "this discretion conferred... on

the president cannot, therefore, be regarded to be an absolute one, but is deemed to be a qualified

one, in the sense that it is circumscribed by the object of the law that confers it".

213 -PLD 1958 SC (Pak) 41.

2t4 - 1986 SCMR 916, 929-30.

215 - 1989 SC 166, 189.
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padifield2l6 is the leading authority for the proposition that there can be no such thing as

an unfettered discretion in public law. That case concerned the power of the minister under

section l9 (3) of the Agricuttural Marketing Act.1952, to appoint acommittee of investigation

into the operation of milk marketing schemes. The Act provided for a committee of

investigation, rvhich was to consider and report on certain kinds of complaint "if the minister in

any case so directs".

The question was whether those words gave the minister absolute discretion or whether it

was subject to review and if so on what grounds. "lt was implicit in the argument for the minister

that there were only two possible interpretations of that provision - either he must refer every

complaint or he has an unfettered discretion to refuse in any case ".

Lord Reid said: "l do not think that is right, Parliament must have conferred the discretion

with the intention that it should be used to promote the policy and object of the Act, the policy

and objects of the Act must be determined by construing the Act as a whole, and construction is

always a matter of law for the court. In a matter of this kind it is not possible to draw a hard and

fast line, but if the Minister, by reason of his having misconstrued the Act or for any other

reason, so uses his discretion as to thwart or run counter to the policy and objects of the Act, then

our law would be very defective if person aggrieved were not entitled to the protection of the

court. So is necessary first to construe the Act".2l7 As a result of the interpretation of the Act and

examination of the authorities referre d, Lord Reid said:

.,So, there is arnple authority for going behind the words which confer the power to the

general scope and objects of the Act in order to find what was intended... -l have found no

216 - (r968) I AIIER 694.

217 rbid.
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authority to support the unreasonable proposition that it must be all or nothing - either no

discretion at allor an unfettered discretion. Here the words 'if the Minister in any case so directs'

are sufficient to show that he has some discretion. but they give no guide as to its nature or

extent. That must be inferred from a construction of the Act of 1958 read as a whole, and for the

reasons which I have given I *'ould infer that the discretion is not unlimited, and that it has been

used by the Minister in a manner which is not in accord with the intention of the statute rvhich

conferred it. As the minister's discretion has never been properly exercised according to law. I

would allow this appeal".2l8

Padfield was described by Lord Denning in Breen vs. Amalgamated Engineering

(Jnion2te as "a landmark in modem administrative law". Said Lord Denning:

"lt is now well-settled that a statutory body, which is entrusted by statute with a

discretion, must act fairly. It does not matter whether its functions are described as judicial or

quasi-judicial on the one hand, or as administrative on the other hand, or what you will, Still it

will act fairly. It must, in a proper case, give a party a chance to be heard: The discretion of a

statutory body is never unfettered. It is a discretion which is to be exercised according to law.

That means at least this: the statutory body must be guided by relevant considerations and not by

irrelevant. If its decision is influenced by extraneous considerations which it ought not to have

taken into account, then the decision cannot stand. No matter that the statutory body may have

acted in good faith: nevertheless the decision will be set aside',.

So for as statutory construction is concerned' so said Stuarf-Smith Lt in R vs' Secretary of

State ex p. Spath Holme22o 
*1lr"Court adopts a purposive approach"' and the materials which are

2 r 8 lbid.

2ts - (tg7t) I All ER I 148'
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admissible in order to determine the statutory purpose include - "the legislative history of the

Act, or the sections concerned, the legislative history of previous relevant enactments, white

papers, official committee reports and larv Commission reports. They also include other

parliamentary materials where (a) the legislation is ambiguous or obscure or leads to an

absurdity, (b) the material relied upon consists of one or more statements by a minister or other

promoter of the bill together if necessary to understand such statements and their effect. (c) the

statements relied upon are clear. Moreover in the case of judicial review the practice which has

continued over a number of years is that has frequently been referred to with a view to

ascertaining whether a statutory power has been improperly exercised for an alien purpose or in a

wholly unreasonable manner".

It remains to be observed that the principle that a statutory power of administrative

discretion must be used for statutory purpose has now received legislative confirmation in a

recently enacted provision namely section 24A of the General Clauses Act, 1 897, which, among

others, provides that a statutory power of making an order "shall be exercised.... for the

advancement of the purposes of the ehactment" which gives that power. As we perceive this

provision as a legislative confirmation and recognition of the judicially enunciated principles

noticed above, it must be read in the light of those principles, as providing the necessary

background for it.

T
*{
I

220 - (2000) r All ER 884, 894.
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3.16 Military Discretion' during War

Armed forces are part of the executive authority of the State 221 and therefore military

discretion' is part of the administrative or executive discretion.

The case of Korenratsr vs. LIS 
22? provides a prime example of 'military discretion' and

the respect and consideration that the courts will accord it. During World War II, in March 1942,

Congress passed legislation empowering the President by executive order and Cabinet and

military officers under his direction to restrict movement or redidence in any designated military

area or War Zone where he felt that such restriction was necessary to national security. Exclusion

Order No. 34 was issued by the Commanding General of the Western Command, barring all

persons of Japanese descent from named military area. Korematsu an American citizen of

Japanese ancestry refused to leave the area where his home was located. He was convicted for

violating the Act and he appealed to the Supreme Court. While the majority upheld the

conviction, Justice Murphy, in his dissenting opinion, said:

"ln dealing with matters relating to the pr*".ution and progress of a war, we must

accord great respect and consideration to the judgment of the military authorities who are on the

scene and who have full knowledge of the military facts. The scope of their discretion must, as a

matter of necessity and common sense, be wide. And their judgments ought not to be overruled

lightly by those whose training and duties ill-equip them to deal intelligently with matters vital to

the physical security of the nation.

22! - Liaqat Hussain vs. Federation of Pakistan PLD I 999 SC 504, 656-7, per Saeed uz zaman Siddiqui J.

222-323 US2l4. (1942\.



At the same time, however, it is essential that there be definite, limits to military

discretion, especially where material law has not been declared. Individuals must not be left

impoverished of their constitutional rights on a plea of military necessity that has neither

substance nor support. Thus, like other claims conflicting rvith the asserted constitutional rights

of the individual, the military claim must. subject itself to the judicial process of having its

reasonableness determined and its conflicts with other interest reconciled. 'What are the

allowable limits of military discretion, and whether or not they have been overstepped in a

particular case, are judicial questions'223

The judicial test of whether the government, on a plea of military necessity, can validly deprive

an individual of any of his constitutional rights is.whether the deprivation is reasonable related to

a public danger that is so 'immediate, imminent, and impending' as not to admit of delay and not

to permit the intervention of ordinary constitutional processes to alleviate the danger.22a Yet no

reasonable relation to an 'immediate imminent, and impending, public danger is eviderrt to

support this racial restriction which is one of the most sweeping and complete deprivations of

constitutional rights in the history of this nation in the absence of material law".

ln Taylor ond others ys. Monroe District Auditor,2zs Lord Parker C./' observed: "... that

the District Auditor came to the conclusion that the Council did not have what I may call an

absolute discretion... but a discretion under which they were bound to act reasonably preserving

the balance between the duty they owed to the general body of rate-payers and the duty which

they owed to these particular tenants..."

223 - Sterling vs. Constantine 287 tJS 378, 401;53 S. Ct. 190, 196'

224 - llnited States vs. Russell,20LEd.474.

225 - D.C.M. Yardley, "A Sottrce Book of Adrninistrative Law"
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Garner observes.at.page l4l: "... the difficulty here is to recognize the cases in which

the Courts will say.pu.tiurn.nt has conferred an unfettered discretion on the administrative
lt.1'

agency and to distinguish them the cases rvhere the agency will be expected to exercise its

discretion in acclrdance w'ith standards prescribed in the statute or implied bv the Court...".
- \:t*

Where power rvas given to build hospitals in London for the benefit of the poor, it was held not
I .r-.. 

;;e e

to authorize tn. UuitOing of a smalliox hospital in Hampstead rvhere the Hospitat rvas a nuisance

to the neighborhood, Metropolitan Asylunt District vs. Hill".226 Since the statutory power gave

discretion as to the sites of the hospitals it was presumed that Parliament did not intend to permit

the violation of private rights. There is, therefore, a presumption that discretionary power shall, if

possible, be exercised so as to respect the rights of other people.

ln PLD 1956 Lahore 824 at page 832 it was observed:-

"... on a careful consideration of the matter I am of the opinion that it is not possible to

support the proposition that in respect of purely executive acts the discretion of the executive is

not subject to any consideration ofjustice, reason and fairplay..-"-

At page 835, KaikausJ. while referring to S1(. Gosh vs. Vice-Chancellor Utkal (Jniversity

observed that it was hetd in that case that a body exercising statutory powers was not protected

merely because it acted bonafide. It must also act reasonably and with due care. Kaikaus J. cites

Lord Mansfield at page 837,*... it is true that the judgment and discretion of determining ..'

This profes,sion is trusted to the College of Physicians and this Court will not take it from them

nor interrupt them in the due and proper exercise of it. But their conduct in the exercise of this

226 - Wade, "Administrative Law". p. 154.
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trust tSus committed to the 'ought' to be fair and candid and unprejudiced, nor arbitrary,

capricious or biased much less wrapped by respondent or personal dislike...".

In PLD 1956 Lahore 615 at page 639 Yaqub Ali J. approved the followihg Para from

Marwell:-

"... where as in a multitude of acts something is left to be done according to the

discretion of the authority on rvhom the power of doing it is conferred, the discretion must be

exercised honestly and in the spirit of the statute. According to his discretion means, it has been

said, according to the rdles of reason and justice, not private opinion, according to law and not

humor, it'is to be not arbitrary, vague and fanciful, but legal and regular, to be exercised, not

capriciously but on judicial grounds and for substantial reasons and it must be exercised wiihin

the limits to which an honest man competent in the discharge of his office ought to confine

himself, i.e. within the limits and for the objects intended by the Legislature".227

The above Para is also approvedby Kaiknus J.in PLD 1956 Lahore at page 833. In this

case Kaikaus -/. while referring to the decision of the Privy Council in Leslie Williams vs. Haines

Thomas observes that "even though the above case was an extreme case and the exercise of

discretion was as their Lordships put it at best, a colorable performance, but there are

observations in the judgment which without doubt support the conclusion that there does exist

even in respect of administrative acts a duty bf being just fair and reasonable".

His Lordship further observes at page 838: "... my conclusion is that even in respect of

purely administrative acts there is a duty to act justly, fairly and reasonable and if the order

impugned be one which could not possibly have been passed by a person acting justly, fairly and

227 -PLD 1956Lah.639
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reasonably, the order will be invalid in law...". IIt PLD I 957 Lahore, gl4 at page 920 Kaikaus, J.

observed:

"... it should be remembered that do discretion vested in an executive officer is an

absolute and arbitrary discretion. The discretion is vested in him for a public purpose and must

be exercised for the attainment of that purpose. Even though there are express words in the

relevant legal provision to tnt effect, the discretion is alrvays circumscribed by the scope and

object of law that creates it and has at the same time to be exercised justly, fairly and reasonably.

Every officer who passes an order in a matter of discretion, should ask himself the

question what is the order, I should pass, if I were acting justly, fairly and reasonably. [f the

order that he passes is not in accordance with the answer which he would himself give to this

question, he exceeds his jurisdiction and abuses his powers. This answer to the question must be

in his own discretion and not that of a Court, but his action must correspond to his own answer to

the question ..." z2s

His Lordship seems to envisage here a very honest and fair executive officer, the species

of which are rare. It must be remembered that though the last sentence in the above observation

Il

tends to sulgest that the criterion is subjective, but in fact it is not difficult to see that the test is

objective and the Court standard therefore is applied as test. In PLD 1958 Lahore 345, it was

held that there was an arbitrary exercise of discretion when the licensing authority even though

acting in administrative capacity had cancelled the license of the petitioner.

In PLD 1967 Supreme Court 559, atpage 579, Hamood-ur-Rahman I observed in an

election case heard by the full court: "... the mere fact that there is an element of discretion in

228 -PLD 1957 Lah.9l4 atpage 920.
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the duty discharged is not by itself sufficient to exclude relief by way of ntandanrus for even a

discretion must be exercised reasonably and honesty and not arbitrarily or capriciously or in bad

faith...". :

His Lordship further observed that in reference to the validity of the votes cast "... there

was no possibility of any, doubt for dispute as to the person in whose favor the marks had been

made on the said ballot paper. In the circumstances the action of the presiding officer in

declaring those papers invalid was, in my opinion, wholly arbitrary and not inspired by any sense

of duty, which he had to perform, that is, to do justice between the rival candidates. Such an

arbitrary exercise of powers may well be said to be a merely a colorable exercise of powers or

even an abuse of power'...".

In PLD 1961 Lahore 453, at page 465 it was observed "... No doubt the law has

conferred authority on these officers to decide whether the property is divisible or not and if their

decision is based on good grounds and is not arbitrary or capricious, no interfdrence can be made

by this coUrt-in exercise of writ jurisdiction. The decision of this question, however, is not based

on any ground, what to say ofreasonable ground and appears to be arbitrary and capricious.

In these circumstances this Court would be justified in interfering by issuing an

appropriate writ...". Further observed at page 466 "... although this Court is not called upon to

substitute its own judgment for that of the chief settlement commissioner, the contention is that

the conclusion of that officer is so unreasonable that no reasonable person could have ever come

to it and hence interference in the matter is called for. This contention, in my opinion, is
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supported by authorities and hence on

commissioner is liable to be quashed".22e

this ground also the order of chief settlement

In the case above referred to (Hadi Ali's Cose, the following citation from Leslie

Williams vs. Haines case is reproduced. "... in that case the public service board had to

determine what amount should be granted as gratuity to a servant of the State of New South

Wales. The Board had discretion ro grant at the rate of a month's average salary for each year of

service. The average monthly salary of the servant concerned was f 23 and l0 Shillings and I

.pence... they. i.e., the Board struck off the pounds, they struck off the shillings and they allowed

him just one penny for each year of service...". It was no body's case that the servant had in any

way misconduct himself so as to merit such treatment. Their Lordships held that there was no

true exercise of discretion.

Lord McNaughton who delivered the judgment of the Court, while discussing the

question whether there was a real exercise of discretion, said "... well, this is not the first

occasion on which 7 year's faithful service has met with a recompense at once, unexpected and

undesired. That is probably the best that can be said for the action of the court, but was it

reasonable? Was it fair? Few would deem it a generous or handsome produce to the work of an

old and faithful servant, even with the extra farthing thrown in. plain folk would call it a

mockery, a sham, Pretence.

Nobody, of course, can dispute that the Government or the Board has discretion in the

matter. But it was not an arbitrary discretion as Bring J. seems to think. It was a discretion to be

exercised reasonable, fairlyand justly...". Further, Maxwellis cited: "...if people who have to

229 -PLD l96t Lah.466.
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exercise a public duty by exercising their discretion take into account matters which the Courts

consider not to be prop.ifo. the guidance of their discretion, then in the eye of the law they have

not exercised their dis,cretion".

In PLD 1964 S C761. Kaikous, -I. had observed:

'.... on a question of principle, I would also'say that discretionary remedies are no substitute for

remedies to which a person has a right even though the discretion is a judicialone"'

Discretion must not be exercised arbitrarily zro Where unfettered discretion was given,

the ordinance was declared invalid zrr where the discretion was arbitrary, ordinance was

declared ultra vires.232See also the following cases. 233The courts have directed the officers to

consult lawyers before they use discretion z:+ Discretion in administrative decisions must be

exercised in an objective manner. z:sSee Mian Sultan Ali's case,zzo alsofollowing casesTT

230 - PLD 1959 S. C.134, PLD 1964 S. C.337.

231 -PLDlg65Daccat56andcompare itwilhRazaKazim'scase,PLD l96l S'C' l38whichisdiitjcultto

reconcile.

232 - PLD 1964 Lah. 7l 8.

233 -PLD 1963 S. C.582; PLD1962Lah'42 and PLD 1962Lah'751'

234 -PLD 1962Dacca3l0: PLD 1955 Sind 96'

235 -PLD 1949 Sind 22:PLD 1961 Lah.247 '

236 -PLD 1949 Lahore 301.

237 -pLD 1954 Punjab Rev.5 (l) PLD 1957 Lah.9l4, PLD 1956 kat.237, PLD 1957 Lah'487' Supreme courtof

Texas said in Morcau vs. Bond I l4 Tex 468,271 Sw' 379 as follows:

"those rights, fundatnentals in their nature, which have been guaranteed by tlre Bill of Rights cannot be the

subject ofjudicial discretion. Judicial discretion is a legal discretion and not a personal discretion: a legal

discretion to be exercised in conformity to the Constitution and the laws of the land. It is only in the absence of

positive law or tixed rule that the judge may decide by his vierv of expediency or of the demand ofjustice or

equity".
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3.17 Extended survey of British Judicial Trend on

Subj ective Statutory Expressions

..REASONABLE"

ln Smith v. Carttif Corporation 2j6 and Swnmerfield v'

objective test was applied to the word reasonable. In PLD

observed:

Interpretation Of
(

Hampstead Borough Cotmcil 23e

1964 S. C. 715 Cornelius C.J.

,,... The absence of express requirement of reasonable ground's has never stood in the

way of British courts interfering to review an executive action...".

Fortlre difference between "sufficient cause" and reasonabte cause" see Osgoodv. Nelson2a0ln

Kruse vs. Johnsonzat Lord Russelt of Killowen, C'J. observed:

,,...notwithstanding what Cockburn C. J. said in Baileyvs. lYilliomson,an analogous case, I

do not need to say that there may not be cases in which it would be the duty of a Court to

condemn bye-laws, made under such authority as these were made as invalid because

unreasonable. But unreasonable in what sense?

If for instance they were found to be partial and unequal in their operation as between

different classes, if they were manifestly unjust, if they disclose bad faith, if they involve such

oppressive or gratuitous interference with the rights of those subject to them a, could find no

justification in the minds of reasonable men. The Court might well say Parliament never

238 - (No. 2) (1955) I All England Reports, I13.

239 - (1957) I All England Reports 221.

240- LR t827 AC63.

24r -(r898)2QB9l.
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intended to give authority to make such rules; they are unreasonable and ultra vires' But it is in

this sense and in this sense only, as I can conceive that the question of unreasonableness can

properly be regarded. A bye-law i, noi unreasonabte, merely because particular Judges may

think that it goes further than is prudent or necessary or convenient or because it is not

accompanied by a qualification or an exception rvhich some judges may think ought to be

there... indeed if the questiop of the validity of bye-laws rvere to be determined by the opinio'iof

Judges as to what was reasonable in the narrow sense of that word the cases in the books on this

subjects are not guide for they reveal as indeed one would expect and a wide diversity ofjudicial

opinion and they laid down no principle of definite standard, by which reasonableness or

unreasonableness may be tested'. '".

ln Nakhuda Ali's case,,Lord Radclffi obsewed: "... it would be impossible to consider

the significance of such words as "where the Controtler has reasonable grounds to believe"

without taking account of the decision in Liversidge's case.... And the decision of the majority

of the House did lay down that those words in that context meant no more than that the Secretary

of State had honestly to suppose that he had reasonable cause to believe the required thing. On

that basis, granted good faith, the maker of the order appear to be the only possible Judge of the

conditions of his own jurisdiction'...".

Professor Garner says 
242

,.... As we have seen expressions like such phrases as'they may think fit'and'review

from time to time' do not confer on a local authority any absolute discretion, the reasonableness

of their decisions will be judged by an objective test and the Courts will not be content merely to



allow the authority-to take such decisions as tlrey may consider reasonable ... thus although the

Housing Act empowered (local authority) to grant such rebates from rent as they may think fit, it

was held in Smith vs. Cardiff Corporation that the reasonableness of such charges and rebates

was open to review by the Courts because the ctiarges must be reasonable in fact and not merely

reasonable in the opinion of the locat authoritr''..." "'

Similarly in Suntnrerfielcl ts. Ho'rprrrod Borough Councilz* the Court was prepared to

consider whether the rent scheme of the defendant local authority was a reasonable one. But it is

not for the Courts per Lord Justice Harman, in Luby vs. Newcastle (Inder Lyme Corporalion 2as

to substitute its view of what would be reasonable or the view of the Corporation on whom this

discretion has been conferred by Parliament'

ln Taylor and others ys. Munroe District Auditor 2a6 the question was as to whether the

law required powers to be exercise reasonably and the answer was in the affirmative. Lord

Justice parker C. J., observed: "... (District Auditor) came to the conclusion that this Council did

not have what I may call an absolute discretion under Section 4 of Act of 1955, but the discretion

under which they were bound to act reasonably, preserving a balance between the duty which

they owed to the general body of rate-payers and the duty which they owed to the particular

tenants...".

A vast amount of case-law surrounds these limitations (on bye-laws), especially the

requirements of reasonableness, which, depends always on particular circumstances, and which

243 - J. F. Garner. "Administrative Laf' p.144.

244-(t9s7) I AER22l.

245 - (1962) 3 AER, 179 atPage 173.

246 - (1960) I WLR l5l.



therefore, ca'se is Kras e vs. Joltnson and astudy of the long line of decisions reveals entertaining
r ir 1;r

distinctions und.ontrurts in judicial standards of reasonableness." so far as local authority bye-
i

lau,s are concerned, and they are the most important to the ordinary citizen' it is seldom now a

days that they violate reasonableness and colrmon sense" '"'247

ln Mattdoodi's cose, Cornelius C' J' at page 708 observed:

..... the courts cannot regard themselves as satisfied that the citizen's freedom has been subjected

to a reasonable restriction unless it is proved to their satisfaction, that not only the grounds or

restriction as stated by the laws are reasonable in themselves, but they have been applied

reasonably, as required by the constitution'

The only manner which the court themselves *orla regard as reasonable is that the

existence of the factual grounds of the restriction should have been established in the mode

which the courts recognized as essential when a right to life or liberly or property is concerned'

namely after a proper hearing given to the person concerned"' 
2a8

Fazal-e'Akbar J. observed in Maudoodi's "o" 'on ""' the court while testing

reasonableness, may also consider the precise nature of the interest that has been adversely

affected, the reasons for doing it, the manner in which it has been done, the procedure that was

followed, the balance of hurt complained off and the good accomplished "'"'

Further observed "... the provisions of Criminal Law Amendment Act of 1908 being

penal in nature cannot possibly be regarded as reasonable restriction on a fundamental right' It in

247 - C.K. Allen, "Law and Order", p.232.

248 - PLD 1954 S. C' 708, See page 700 also'

249 -PLD 1964 S. C.708.



t...f " nif i!Y,:11i.:,, rt,..,

effect destroys the right of an association for an indefinite period without hearing or trial merely

on the subjective satisfaction of the executive. Indeed such a law can on no construction of the

word ,'reasonable" be described as coming within that expression..."

Hamood-ur-Rahman I observed in the same case:

,,... it seems to be that from the very nature of things no hard a(d fast rule can be laid dorvn as to

rvhat matters are relevant or irrelevant for the purpose of determining the reasonableness of an

act or restriction. Reasonableness is itself a relative term. What is unreasonable in one given set

of circumstances may well be reasonable in another different set of circumstances"

.rn ry view it will neither be possible nor advisable to lay down any exact.or precise

enumeration of the matters which may be taken into consideration for testing the reasonableness

of such a restriction, for there can be no general standard of reasonableness applicable to all

cdses.

It will certainly depend upon the nature of the rights sought to be restricted, the nature

and extent of the restrictions sought to be imporid, th. nature of circumstances in which the

restriction is to be imposed, the evil sought to be prevented or remedies, the necessity or urgency

of the action proposed to be taken and the nature of the safeguards if any provided to prevent

possibilities of abuse of power.

All these and there may well be other considerations such as the objectives of the

legislation and the prevailing conditions at the time in the light of which the reasonableness has

to be considered. This much, however, appears from decided cases that the Courts, both in this

and other foreign jurisdictions have treated restriction as unreasonable, if the restriction is for an

indefinite or an unlimited period or disproportionate to the mischief sought to be prevented or, if
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the taw imposing the restriction has not provided any safeguard at all against arbitrary exercise

of power, I am not prepared"to go to the extent of saying that if a law merely confers an

unfettered discretion. then it must necessarily be bad. It is not difficult to conceive a situation

rvhere power must be vested in some authority to take immediate action to prevent acts coupled

rvith imminent danger, even though such prevention encroaches upon the fundamental rights

,/

-suaranteed 
to citizens by the Constitution of this countrv.

But here again the reasonableness of this rvould be dependent upon the ciicumstances,

which requires the taking of such drastic action, the duration for which is to be taken and the

safeguard provided against abuse of power. If the circumstances do not demand such action or

the action is disproportionate to the mischief to be prevented can be exercised without any check,

then the restriction will certainly be unreasonable..."

,,REASONABLE CAUSE TO BELIEVE": It was said in Nakhudo Ali's case that it

would be a very unfortunate thing if the decision inthe Lh'ersidge's case came to be regarded as

laying down any general rule as to the construction of such phrases. Lord Devlin in the House of

Lords in D. p.p. vs. Chandler "o 119621referred to the reasoning in Liversidge 's case as an

exegesis of an emergency regulation rather than part of the common law and in Ridge vs.

Baldwin, Lord Read referred to it as "very peculiar". It has also been termed as a contribution to

the War effort. Hamood-ur-Rahman J. restricted the decision to be an interpretation of section l8

of the relevant Act 25r

2s0- 1962 24 E. R. t42(t9s9).

251 - see PLD 1964 S. C.673 Hamood-ur-Rahman J, PLD l95l S. C.41, AIR l95l S. C. I18, PLD 1968 S.C.313,

pLD 1936 Lah. {15 (63g) pLD 1956 Lah. 824 (833) PLD 1957 Lah. 920. See wade, "Administrative Law" at

pp 63-64.Halsbury Vol. 2nd Ed. (26) 1283. D.C.M. Yardley, "A Source Book of English Administrative Larv"
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..THINK FIT"

It was observed in the famou s Mohantmod Afuanr case (Swrits petition, a..iO.d together

by one judgment - Election case, petition accepted): "We have no doubt in our mind that the

expression 
,,as it may think fit" in s 60 (of Electoral college Act IV of 1964) means according to

the rule of reason, of justice and in accordance with law and not in accordancg with humor,

caprice or private opinion. The Legislature cannot be presumed to have invested him with

arbitrary power of a despot to make any order to satisfy his caprice". 252

See Board ofEducationv. Rice at p. I 82 Lord Loreburn L' C'

Fotilkes. the learned author says: "lt will be seen, therefore, that there are important

checks on the exercise of discretion even where the recipient of a power can do as he thinks

fit".2s:

Legislatures sometimes try to restrict the power of court to review the administrative

discretion by. conferring powers in the subjective language. The laws which are meant for

emergency situation, usually, give the executive powers over person and property' The wording

of these powers are considered sufficient at least on a literal interpretation, to support validity of

almost any act purported to be alone in pursuance of them'

Apart from emergency situations, the courts strictly interpret their subjectively worded

powers against the ouster of judicial review. In this regard Professor cle Smith's 
2sa reviewed:

pp.122, | 83, J. F. Garner, "Administrative Law" p 144, and Fazal, "Judicial Control of Administrative Action

in India and Pakistan", pp. 107-108.

2s2 - tbid.

253 - Foulkes, Administrative Law, p. 108.

254- Judicial Revierv of Administrative Action,4th ed. P.290'
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I t iH.t, '.r"j,{'l'.x{ I ,.

Wartime and immediate post-war decisions ought not to be treated with the reveretlce'" When

professor de Smith had said so, he of .ourr. had cases like R vs. Halliday 2ss and Liversidge vs'

Anderson 25u in his mind. Iiversidge vs. Anderson is one the bad precedents in the field of

judicial revielv of administrative discretion. The Defense Regulations provided: "lf the Secretary

of State has reasonable cause to believe any person directty that he be detained." The House of

Lord by its majority decision held that the Secretary of State had subjective discretion which

could not be challenged in judicial review.

There was one of the few cases 
2s7 where the courts have great latitude over executive to

exercise their discretionary power subjectively and be immense from the clutches of judicial

review. Although English courts indirectly tried their best the liberate themselves from the harsh

precedent taid down in Liversidge vs. Andersore but it was only after about forty years the dicta

was expressly reversed by the House of Lords in ex P. Ross minster.2ss

Lord Diplock held that Liversidge case was wrongly decided. Lord Scarman observed

th'at the ghost of that case need no longer haunt the law. But this dictum too lasted only for few

days and again in exp Zamir.2" House of Lords Subjectively interpreted the Immigration Act,

l97l,and allowed wide discretionary powers to the minister. Bu this is regarded as prerogative

power of the Crown (Supra) by the English Courts. However, even Zamir's case was expressly

overruled by the House of Lords in ex p Khawaja 260 Nonetheless, it clearly shows the glorious

255- (19t7) A.C.260.

2s6- (t942() A.C. 206.

257- For others kindly see, King Emperor ys. Benoari Lal Sorma (t945) A.C. t8,lt'tc Eldotuney vs. Forde (1971)

A.C. 632, Laker Airways vs. Department of Trade ( 1977) Q.B. 643, Ningkan vs. Govt. of Malaysia ( 1970) A.C. 379'

258- (r980) AC.9s2.

259- (re840 AC.930

260- (r984) A.C.24.
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uncertainties of English law, and who knows the

same subjective interp-retation of Liversidge case

B anrer i i' s c as e, 
262, afid V i m I ab ai D i s pande' s c o s e- ."1

ghost may well be around the comer261. The

was applied by the Privy Council in Sibnath

2u'from its Indian jurisdiction.

Here we will try to classify the subjective words usually used by the legislature and will

see that how the courts have interpreted these words'

,If Satisfiedt.... Words like 'if satisfied' or'satisfaction' appearing in any provision of

law was used to be interpreted subjectively except in the case of bad faith. Even in Liversidge

case, Lord Arkir (dissenting) accepted that if the regutation had merely required the Secretary of

State to be ;satisfied', in the case, he would have had complete discretion. But English Courts

changed their attitude and in Mardana Mosque Trustees ur. Mohrrud,26a the Privy Council

interpreting the words where the minister is 'satisfied' held that there must be some grounds on

which the Minister could be 'satisfied'.

This was a break through as the 'satisfied' was objectively interpreted. In another case 
2u'

House of Lords approved this practice. Under the Education Act, 1944, the Minister could issue

directions to the local authority if he was 'satisfied' that the authority had acted unreasonably.

When minister's directions to the authority, not to abandon a scheme of comprehensive schools

made by its predecessor authority, were not obeyed, they applied for an order of mandamus but

without success.

261-Dr. D.M. Malik, Judicial Review of Discretionary Powers 1990 PULJ 68atP.72.

262-LR72l A24t.

263- LR 73 tA 144.

264- (1967) A.C. 13.

265- Tameside case (1977) A.C. 1014.



The House of.Lo.rdi held:

"lf a Judgment requires, before it can made, the existence

evaluation of those facts is for the secretary of state alone, the

facts and have been taken into account."

of Some facts, then although the

court must inquire rvhether those

In Pakistan, soon after independence our courts stirted giving objective meaning to

subjective words. ln l949the Sind High Court held that the'satisfaction; of detaining authority

under N.W.F.P. Public Safety Act, 1949 was not subjective and the authority was required to

show that it had carefully considered the facts and law applicable to the matters. ln Sakhi Daler's

corr'uu the Lahore High Court held that the'satisfaction' of the Government must be based on

some material.

In one of the leading 
"ase'6'on 

the subject, in interpreting the word 'satisfaction' of the

detaining authority under Defense of Pakistan Rules, 1965, the Supreme Court observed that

'satisfaction' of the detaining authority must be a state of mind which has been induced by the

existence of reasonable grounds for such 'satisfacdion'.

The Supreme Court of Pakistan defeated another attempt to defeat the judicial review of

the legislature through its enunciation of law in two subsequent cases 
268 of detention.

The Opinion........ "Opinion" is another word which is generally considered as

subjective but English and Pakistani Courts by their concurrent findings held that the authority

266-PLD 1957 Lahore 813.

267- Ghulan Jilani vs. Govt

268- PLD t968'SC 3r3.

of l(est Pakistan PLD 1968 SC 273.
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should from its opinion or some grounds and not in isolation . ln Reade v:s. Snith.2u' po*er

vested in the Governor General to make such regulations as he 'thinks necessary to secure the

due administration, of an Educational Act was hetd to be invalidly exercised in so far as his

'opinion' as to the necessity for such a regulation was not reasonably tenable'

,ln Cuslonts and Excise Comntissioners vs. Cure and Deeley Ltd27o the Commissioner of

Customs and Excise was empowered to make regulations for "any maner for *'hich provision

appears to the them necessary for the purpose of giving effect" to the Act rvas not construed as

constituting them as the sole judges of what was in fact necessary for them for the purposes of

the Act, and a regulation whereby they gave themselves power to determine conclusively the

amounts of tax payable was held to be ultra vires.

The landmark decision in English legal history in this respect came in Padfietd crre."t

The minister had refused to appoint a committee, as he was statutorily empowered to do when he

think fit, to investigate complaints made by members of the milk marketing board that the

majority of the Board had fixed milk prices in a way that was unduly unfavorable to the

complaints. The House of Lords held that the minister's decision was not unfettered and that the

reason ultra yires by taking into account factors that were legally irrelevant and by using his

power in a way calculated io frustrate the policy of the Act'

In pakistan, Abul A'la Maudoodi vs. government of West Pakistan2" ls theieading case

in which the subjective word 'opinion' was interpreted by the Supreme Court objectively,

269- (1959) N.Z.L.R. 996;see also Law vs. Earthquake Commission ( I 959) N.Z.L.R I I 98.

270- (t962) I Q.B. 340.

271- Padfield vs. tvinister of Agriculture, Fisheries and Food (1968) A.C. 997 .

272-PLD 1964 S.C.673.
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Section l6 of the Criminal Law Amendment Act, 1908, provided that government could declare

an association as unlawful if in its "opinion" the association's aims was to interfere in the

maintenance of law. ..... Cornelius, C.J Construed the word "opinion" as under"

"..... it is a duty of Provincial Government to take into consideration all relevant facts

and circumstances that imports the exercise of an honest judgment as to the existence of

conditions in which alone the opinion may be framed. consequent upon which the opinion must

be framed honestly,, that the restriction is necessary. In this process, the only element which is

found to possess a subjective quality as against objective determination is the final formation of

opinion that the action proposed is necessary."

Even this is determined for the most part, by the existence of circumstances compelling

the conclusion....., the requirement of a honest opinion based upon the ascertainment of certain

matters which are entirely within the grasp and appreciation of the government agency is clearly

a pre-requisite to the exercise of the power.

In the period of foreign rule, such an argument, i.e. that the opinion the person exercising

authority is absolute may have at times prevailed, but under autonomous rule, where those who

exercise power in the state are themselves citizens of the same State, it can hardly be

tolerated."273 Again in one of the leading cases in our Constitutional history, i.e. Federation of

Pakistan vs. Muhammad Saifutlah Khan 274 The Supreme Co[rt, while construing the power in

the hands of President to dissolve the National Assembly in his discretion under Article 58 (2Xb)

of the Constitution, observed:

273-lbid, at P.l3 & 14.

274- PLD 1989 S.C. 166, see also Ahmed Tariq Rahiin vs. Federation of Pakistan PLD 1992 S.C. and also Nawaz

Sharif vs. Federation of Pakistan PLD 1993 S.C.473.
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"it must further be noted that.... Presiderrt has to first form his "opiniotr", objectively and

then it is open to him to exercise his discretion one way or the other, i... .ith., to dissolve the

Assembly or to decline to dissolve it.... An obligation is cast on the President.... That before

exercising his discretion he has to.fom his 'opinion' that a situation of the kind envisaged in

Article 58(2) (b) has arisen which necessitates the grave step of dissotving the Nationat

Assembly 2's Againit was held that absence of requisitJstatutory provisions or rules could not

be filled through administrative orders.276

As it thinks fit or just and proper.....- the coutts have generally declined to construe

such words as investing the authority with an absolute discretion to do as it pleases. It was as

back as in 1927 that English courts held that the Minister of Transport, when empowered to

make such orders as he "think fit" on a licensing appeal, was obliged to conflne hirnself to

matters raised in the course of the appeal and to disregard irrelevant consideration in exercising

his discretion.2TT

In the famous case of Robert vs. Hopwood.278 itwas held by the House of Lords that the

council was empowered to pay their .rnptoy.", such wages as they "think fit" would not imply

that the council was at liberty to pay more than what was reasonable in light of general rates of

wages.

275-lbid, at P 189 (Per Dr. Nasim Hassan Shah.l.).

276- Punjab Healthcare Cotnntission vs. Mushtaq Ahmad PLD 2016 Lah.237.

277- R. vs. Minister of Transport, ex. P. H.C. Motor Ll/orks Ltd. (1927) 2. K.B. 401.

278-(1925 A.C.578, see also Taylorvs. Munrow (1960) lW.L.R. l5l. And also-Prescbtt vs. Birntinghanr

Corporation (1955) ch. 2l 0.
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Utitity Stores Corporation vs. Punjab Labor Appellate Tribunal 27e is the landmark

judgment in the development of administrative law in Pakistan Muhanmrad Haleent, C..f. while

construing the words 'Just and proper". occurring in section 254(5) of the Industrial Relations

Ordinance, I 969 observed:

,. "The wordS 'JuSt" and "prOper" Inean "right Or fair" and "suitable" reSpeCtively. The

word'just''.... Has been used as an adjective to the mean "According to law'' and the word

"proper" to mean "Accurate". There, the order to "iust and proper" conveys the eminent sense of

the order being in accordance with law and to be proper.

It involves proceduralapplication of law and includes adequate application of substantive

provisions thereof. It also takes into account matters of legality, propriety and correctness of the

, .. 280oroer."

3.18 Epilogue

In summary the courts are not willing to accept that their jurisdiction, particularly, the

constitutional jurisdiction, can be ousted by the use of subjective language. And this is quite

justified for the reason that otherwise the executive will be armed with arbitrary powers which

will seriously affect the rule of law. 281

So far as scope of review of decision of apex courts on the basis of errors ofjudgment is

concerned, it is sufficiently established that such review is confined only to elror apparent on

face of record or floating on the surface of the judgment which, if noticed earlier, would have

279-PLD r987 S.C.447.

280- lbid, at P 451.

281- Dr. Dil-Muhammad,Judiciat Review of Discretionarv Potqers.l990 Punjab University Larv.lournal 68 at P.

78.
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direct impact on the conclusions drawn by the court.282 Thus, in almost all the democratic

countries it is accepted that discretion conferred on the administration is not unfettered,

uncontrolled and always reviervable by the courts, whose decisions can not be.allowed to be

eroded or nullified through executive or administrative instrument.283

282. Governrnent of Punjab vs. Aamir Zahoor ul Haq PLD 20 I 6 SC 42 I .

283 Azad Govl. of Jamrnu & Kashmir vs. Sardar Javed Naz PLD 2016 SC (A J & K) l.

186



CHAPTER 4

EXCESS OR ABUSE OF DISCRETION



Excess or Abuse of Discretion

Discretion and restrictions go hand in hand so that one should not act in bad faith' No

discrimination could be made while exercising discretion between persons on the basis of

irrelevant criteria. Discretion once conferred cannot be restricted or fettered. When the discretion

is conferred by statute, the authority cannot refuse to exercise discretion. While exercising

discretion, the authority has to mai.ntain independence and impartiality. The authority upon

whom discretionary power has been conferred cannot act at the dictates of the higher or other

authority. When the discretion is conferred upon the authority, it is the authority, which has to

exercise according to his own mind, and after taking into consideration all relevant factors

keeping in view the object of conferring such discretion.l

These are the prime questions which form part of this chapter. Whenever, an authority

takes a decision in the exercise of its discretionary powers, some person is bound to be adversely

affected thereby and feel aggrieved by the decision. He therefore seeks to challenge the decision

in the court, because in Common Law countries, courts act as a control mechanism over the

administration. The court then assesses the validity of the impugned decision and lays down in

the process certain norms, which the administration ought to follow in exercise of its

discretionary powers.

This is what we call as the judicial review of administrative action. In this way, in course

of time, u .o.pm of norms is developed by the courts from case to case approach to structure and

regulate the actual exercise of discretionary powers. If a discretionary decision falls foul of any

of these norms, the decision is vitiated and the court would quash the same. These norms which

are all created by the courts may also be characterized as the grounds for judicial review of

l- Justice B.P. Banerjee,ltrit Rentedies.3rd Edn.2002. Delhi. p.366.
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discretionary powers. "The boundaries of discretionary powers are typically defined by relerence

to the process of decision making and not by the quality or merit of decision itself'.2

,.lt is pertinent to mention here that initially after. independence the courts in Pakistan

rvere rather cautious of interfering with the exercise of discretion by the executive, but gradually,

the courts have shed some of their inhibition and hesitation in this regard. Realizing that

uncontrolted exercise of discretionary powers may lead to infringement of individual's rights. the

courts have been devetoping norms and idioms so as to ensure that such.p-owers are duly

exercised under the constitutional paradigm".3

In the past, there has been evidence of the emergence of a judicial trend to increasingly

control the exercise of discretionary powers. During the last thirty years or so, the courts have

expanded the ambit of their control over the area of administrative discretion. This jurisdiction is

still in the evolutionary stage and is continuously being developed and expanded by the courts.

However, it can now be asserted that there is nothing like an absolute discretionary power

howsoever broad the phraseology may be adopted in the statute to couch the power in question.a

All legal power, as opposed to duty, is inevitably discretionary to the greater or lgsser

extent, but now the emphasis falls upon the nature of discretion itself and the standards upon

which the courts insist in order that it may be exercised in a proper and lawful way in accordance

with the presumed intention of the legislature that conferred it.5

2- C. Mc Rudden, Codes in a Cold Climate: Administrative Rule

Equality, (1988) J1 M.L.R.,409. Quoted by de Smith.,.Woolf and

1999, Sweet & Maxwell, London, 153.

3- SCMR 2005 186, PLD 2003 Peshawar, 18.

4- MuhammadShoaibvs. Governtnent of K.P.K.2005 SCMR 91.

5 Sir William Wade, Administrative Law, 9th. Edn. 2005, p'3 I l.

Making by the Commission tbr the Racial

Jowell's, Principles of Administrotive Law,
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There'are various restrictions on the exercise of discretion, such as one should not act in

bad faith. No discrimination could be made white exercising discretion between persons on the

basis of irrelevant criteria. Discretion once conferred cannot be restricted or fettered. Authority

or functionary having discretion to decide a particutar matter could not act in violation of laid

down rules. principles and tarvs.6

As regards court's attituie towards excess or abuse of discretionarv powers. S.A. de Sntith

viewed:

,....the courts begin by detennining whether the power has been exercised in conforrnity

with the express words of the statute and may then go on to determine whether it has been

exercised in a manner that complies with certain implied legal requirements' In some contexts

they have confined themselves to the questions whether the competent authority has kept within

the four comers of the Act and whether it has acted in good faith. Usually they will pursue their

inquiry further and will consider whether the repository of discretion, although acting in good

faith, has abused its power by exercising it for an inadmissible purpose or on irrelevant grounds

or without regard to-relevant considerations or with gross unreasonableness'" 
7

He rightly further observed:

-',These severalforms of abuse of discretion "overlap to a very great extent" and "run into

one another,,, 
8 and the task of separating them analytically in particular fact situations may be

almost inseparable. But they are recognized as forming distinct legal categories, and in the

majority of cases separate identification is not impossible'" 
e

6 Pirzada Janruluddin A. Siddiqui vs. Federation of Pakistan. 2Ol2PLC, C'S' 996' Sindh High Court'

7 Judicial Review of Administrative Action, 4lh ed,P.322 &323'

g- euoting the tamous speech of Lord Greene M.R. in Associated Provincial Picture Houses Lld. vs' Wednesbtu'y

Corporation (l 948) I K.B. 223.

9- de Smith's.ludicial Revierv of Administrative Action, 4th Edn. P'323'

r90



Abuse of discretion is the improper or unreasonable mode of exercising the

Thus, "if a new and sharp axe presented by father washington (the

George (the statutor5., body) to cut timber from the father's compound is

favorite apple tree. an abuse of porver is clearly committed'"ll

valid power.lo

Legislature) to young

tried on the father's

From this discussion rve could formulate follotving major categories of excess or abuse of

discretion- i.e.

(a) Improper purpose;

(b) I rrelevant considerations;

(c) Malafide; and

(d) Unreasonableness.

4.1 Improper Purpose

A statutory power conferred on the authority must be exercised for that purpose alone and

if it is exercised for a different purpose, that is abuse of power by the authority and the action

may be quashed. Improper purpose should be distinguished from another ground, i.e.' malefide'.

ln a,malafide'act, personal malice or oblique motive is present, while on the other hand in

improper purpose; it may not be so, and the action of the authority may be bonafide and honest

and yet, if it is not contemplated by the relevant statute, it may be set aside.

In the words of David Foulkes,lz "Powers are given for achievement of certain ends.

Obviously, and as we have seen, an authority must have regard to the purposes for which a

l0- A.T. Markose,.ludicial Control of Administrative Action in India. (1956) P.417.

I l- C.K. Thakker, Administrative Larv, (1992) P.338.

12 Administrative Law. Tth ed (1990), P.230.
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power is given. Equally obviously, a power must be used only for the purpose for which it was

given; or, must not be used for a purpose for which it was not given."l3

In R. r,s. Darlington Schoolta lllarringtort, L.J. had rightly observed,

,,lt may be also possible to prove that an act of the public body, though performed in

good faith and without the taint of corruption, was so clearly founded on alien and irrelevant

grounds as to be outside the authorilv conferred upon the body. and therefore irnpt'uliut'" 
',

ln Sydney Municipal Council v. Campbeli l6 the,council had statutory power to acquire

compulsory land which was required for carrying out improvements in or remodeling any

porlion of the city. No plan for improvement or remodeling the land in question was ever

considered by the council the court restrained the council from using the power to acquire land

for the purpose of benefiting from an anticipated increase in the value of the land.rT

Robert vs. ,Hopwoodls is the leading case in this respect. The Popular borough council

acting under the power to pay its employees such wages as the council thinks fit, decided on a

minimum wage of f,4 a week. This was substantially in excess of the national average wage for

similar workers, especially women. The district auditor acting undgr his statutory duty to

"disallow every item of account contrary to law" surcharged the councilors the sum of f'5000'

The House of Lords held that the council had indeed acted contrary to law. It had in fact used its

powe.r to pay wages for an improper purpose, namely, to make gifts'

l3 rbid.

r4 (r844)6Q.8.682.

t 5 Ibid, P.715.

t6 (t92s) A.G.338.

r 7 rbid.

r8 (r92s) A.C.578.
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In R. vs. Liverpool City Council, ex p Secretary of Statefor Entployntenl 
re the Council

resolved to reject all use of and support for the government's newly introduced Employment

Training Scheme on the grounds that it did not pay the rate for the job, did not give participants

the status and protection of full employment, etc. In pursuance of that it decided not to give

financial assistance to votuntary organizations rvho took part in the scheme. The organizations in

./

question would be acting quite larvfully in participating in the scheme- the purpose was to punish

or coerce those who would not toe its line. The court held that although the council could not be

compelled to support the scheme, but it acted unlawfully in seeking to deter in the way it did.

If a discretionary power is conferred without reference to purpose, it must still be

exercised in good faith and in accordance with such implied purposes as the courts attribute to

the intention of the legislature. 26

ln Padfieldvs. Minister of Agriculture, Fisheries and Food 2l the minister, in reliance on

an ostensibly unfettered discretionary power, refused to refer a complaint by milk producers to a

committee of investigation because this might lead him into economic and political difficulties.

The cou-rt held that the minister had violated the unexpressed purpose for which the power of

reference had been conferred. The minister was therefore required to consider the complaint

according to law.22

Again, an authority may act for mixed purposes, some good, and some bad. If the

dominant purpose is a proper one, the act witl be valid. ln Westminster Corporation vs- London

and North Western Railway Contpanyzs the corporation had power to build subterranean public

l9 (1988) Times, l2 November.

20 de Smith's Judicial Review of Administrative Action. P.326.

2r (r968) A.G.997.

22 tbid.

23 (r90s) A.C.426.
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lavatories. They built some in such a way that it was possible by means of the subway to pass

from one side of the street to the other. The coriloration had not power to construct a subway and

the railway company agreed that the lavatories were built in order to make the subway. While

agreeing that if the power to make one kind of building rvas fraudulently used for the purpose of

making another kind of building, the exercise of the power rvould be invalid, the House of Lords

found that the corporation had not so acted. Making of lavatories. according to the courts, was

the basic purpose of the building.

The teading American case on the point is Nader vs. Bork.'o By an order, Cox,

Watergate special prosecutor was dismissed by the attomey general. The retevant regulation

provided that "the Spdcial Prosecutor will not be removed from his duties except for

extraordinary improprieties on his part." The authority had, however, discretion to revoke the

regulations. In the purported exercise of the said power, the attorney general revoked the

regulation retrospectively, abolished the office of Watergate Special Prosecutor and within time

reinforced the regulations. They could hold the action of revocation of regulation illegal. It was

"simply a rule to permit the discharge of Cox, a purpose that could never have been legally

accomplished with the original regulation in effect.

Same Principle is being followed by the Indian courts. ln Nalini Mohan vs. District

Magistrate,2s the statute empowered the authority to rehabilitate the persons displaced from

Pakistan as a result of communal violence. That power was exercised to accommodate a person

who had come from Pakistan or medical leave. The order was set aside.

24 (1973) 366 F. Supp. 104.

2s AIR l95l CaI.346.

t94



Similarly in State of Bombay vs. K.P. Krishnan, ?6 the government refused to make a

reference on the ground that 'the workmen resorted to go slow during the year.'The Supreme

Court held that the reason was not germane to. the scope of the Act and set aside the order.27

Again Vora vs. State of Maharoshti'a is another leading case in this respect- The state

government passed an order.in 1951 requisitioning the flat of the petitioner. The petitioner

requested the authorit_v in 1964 for de requisitioning it. but the request rvas turned down.

Quashing the order, the Supreme Court observed:

"The concept of acquisition has an air of permanence and finality in that there is

transference of the original holder to the acquiring authority. But the concept of requisition

involves merely taking, of domain or control over property without acquiring rights of

ownership and must by its very nature is of temporary duration the power of requisition is

exercised by the government only for a public purpose, which is of a transitory character. The

public purpose for which the premises are required is of a perennial land permanent character

from the very inception, no order can be passed requisitioning the premises and in such a case

the order of requisition, if passed, would be a fraud upon the statute.-..."28

The same principle was applied by the Pakistani court in reviewing the administrative

discretion. In a leading .us. " decided by Lahore High Court upholding the principle that the

authority exercising a discretionary power must act in line with the purpose of law granting that

power. The petitioner mill defaulted in the payment of money on account of supply of wheat.

The respondent department in order to put pressure for the repayment stopped the sugar quota of

26 ArR 1960 SC 1223.

27 lbid.

28- AIR 1984 SC 866.

29- The Monlgonterlt Flour and General Mills Ltd vs. Director Food Purchase PLD 1957 Lah.9l4.
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the petitioner required for the manufacture of biscuits. The action was quashed on the ground

that the Essential Supplies Act was not enacted in order to arm the government with a weapon to

enforce its alleged claim and cannot be used for this purpose. Kaikaug -I' held:

,,.... no discretion vested in an executive officer is an absotute and arbitrary discretion'

The,discretion is veste in him for public purpose and must be exercised for the attainment of

that purpose. Even though there are no express rvords in the relevant legal provision to that end.

the discretion is always circumscribed by the scope and object of the law that creates it and has at

the same time to be exercised justly, fairly, and reasonably' lo

ln Mira Jan vs. Depury 
. 
Land Contntissioner Mardan 3l wherein court held that

suppression of material facts by a party alone would be sufficient for refusal of discretionary

retief. In Ghulam Ali vs. Conmtissioner Lahore 32 where arms license held by the petitioner was

cancelled by the District Magiitrate. Section l2 of the West Pakistan Arms Ordinance, 1965

provided the procedure for cancellation and elaborates the purpose as "for the security of the

public peace'for cancellation or suspension of the arms license.

Justice Manzoor Hussain Slal observed.

......in the absence of any material on the record, the District Magistrate's mere

assumption on 3 I -5- 1979, that by not renewal of the license during the grace period commencing

from 3 1-12-1973 to I -4-lg7g, it was necessary for the security of the public peace to cancel the

licenses of the petitioner was not a reason relatable to the statutory purpose laid down in Section

12 of the aforementioned Ordinance." 33

30 The Monlgomery Flour and General Mills Ltd vs'

P.920 & 921.

31 2012 YLR 577 (d) Peshawar, PLD2012 Sindh 412'

32 PLD l98l Lahore 368.

33 rbid, P.370.

Food Purchase PLD 1957 (W.P.) Lahore



In a case 
3a of resumption and allotment of land under M.L.R. I 15,

Justice (Jsnun Ali Shah had rightly observed:

"It may be observed that if an order of the authorities is found to be perverse and for that matter

it defeats the object or scheme of the regulation, this court in the exercise of its writ jurisdiction

will have the occasion to take note of rvhat the Authorities have done. It cannot be said that

under M.L.R. ll5. the Land Commission Authorities enjoy the unfettered discretionarv powers

to act whimsically without having regard to the balance of equity in a matter coming before them

under the regulation. Similar law of discretion will be a wild law which cannot be countenanced

in a society governed by the constitution." 35

Justice Shafi-ur-Rehman,while upholding the ratio laid down in Montgontery Flour and

General Mill's cor, tu and in Federation of Pakisran vs. Muhammod Aslant " h.ld that the

government possessed vast powers in the field of imports. However, such power too has its own

limitations and a vested right could not be taken away except under the clear authority of a

competent legislature. He further observed:

"All executive powers are to be exercised fairly and justly, for advancing the objeqt of the

legislation. In other words every such exercise of power has to satisfy the test of reason and

relevance." 38

Again in Muhamnrad lqbal Khokhar vs. Government of the Punjab 3e 
Justice Rustom S.

Sidhwa held that Section 22 of the Punjab Civil Servants Act, 1974 conferred discretionary

34 Omar Khan vs. Land Cotnntissioner, NWFP. 1980 CLC 1717.

35 Ibid, P. 1720.

36 rbid.

37 1986 SCMR 916.

38 rbid.

39 PLD l99r SC 35.
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power. However, the grant of seniority or promotion under the section, udless it meets the

prerequisites of being just and fair, can only be destined as cotorable violation of the law, which

cannot be permitted.

He observed:

"Discretion, everyrvhere outwardly appearing as absolute, rvill always be treated as

qualified by the terms and the spirit of ifr. provision in rvhich it occurs and bv the object of the

law." 4o

In another leading case relating to the terms and conditions of civil servants, the Supreme

Court held that civil servants empowered under Rules of Business,l974 were acting against the

purpose and object of these rules when they pass a transfer order on the behest of some other

authority. Acting on the same lines, Justice Saleent Akhtarobserved in another case: 
o'

"Authority exercising discretion should take into consideration and advance aim and

object of the enactment rule or regulation under which it was authorized to act; it should not act

in complete negation of the object of such law, rule regulation or established policy otherwise it

would not be fair, reasonablp and just exercise of power."42

4.2 lrr eleva nt Co nsiderations

Discretionary power conferred on an administrative authority by law must be exercised

on the relevant considerations and such considerations must be relevant to the object of that law.

On the other hand, if the authority takes into account considerations irrelevant to the purpose for

40 lbid,

4l ltalaltat Ali Mir vs.

42 ibid.P.659.

P.I.A,C, I995 SCMR 650
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which the power is conferred then the action will he ultra vires and denounced as bad' in the eye

of law. To Professor S.A. de Smith." a3

"lf the exercise of a discretionary power has been influenced by considerations that

cannot lawfully be taken into account, or by the disregard of relevant considerations, a court will

normally hold that the porver has not been validly exercised." Ordinarily. statute itself provides

for relevant considerations and a provision granting discretionary power indicates the limits

within which it is to be exercised."

P.P. Craigaa in this context observed:

"The second method of controlling the exercise of discretion is relevancy. A decision

will be declared ultra vires if it is based upon irrelevant considerations or if relevant

considerations are not taken into account. Relevancy overlaps with control maintained through

improperpurposes and a numberof the cases could be classified underone section orthe other."

The ground of irrelevant considerations may be distinguished from nula fide or improper

motive as there is no deliberate choice of authority in irrelevant considerations but as a result of

the honest mistakes it makes about the object or scope of its powers.

ln Wednesbuty case, 
os it was held that if the red-haired teacher was dismissed because

she had red hair, the action will be bad in the eye of law.

Similarly, where the teacher is dismissed because she took an afternoon off in poignant

circumstanc.r,ou o. because the teacher refused to collect money for pupil's meals o' All ihese

actions were declar ed ultra vires onthe basis that they are based upon irrelevant considerations.

43 Judicial Review of Administrative Aclion,4th ed, P. 339 &340'

44 Adrninistrative Law,2nd ed. P.284.

45 Associated Provincial Piclure Hotrses Ltd. vs. llednesbury Corpn, (1948) I K B 223

46 Martinvs. Eccles Corpn., (1919) I Ch. D. 387.

47 Price vs. Sunderland Corp. (1956) I W.L R 125.3



In declaring an action as based on irrelevant considerations, the court may face the

difficulty of substituting its own views forthose of the administration. DiplockL-J. In Lubyvs'

Newcastle-totder-Lltnte Corpn:a8 Pointed towards the same danger. The Housin g Act. 1957

vested the management of, local authority houses in the corporation and gave it power to charge

reasonable rents. The policy of the defendant rvas to fix rents for.the houses as a rvhole at an

aggregate sum necessary to balance the cost of the loan capital and repairs: there *", nJ

differential applied whereby tenants paid rent according to.their means.

After a series of rent increases, Luby complained that the basis of assessment rvas invalid

as it did not take account of his personal circumstances, thereby imposing an unreasonable rent

on him. Diplockl.l while rejecting the claim, said, the court should not substitute its view for

that of the corporation. The latter was applying a social policy on which reasonable men could

differ; it had decided against differential rating and this was not a decision so unreasonable that

no reasonable corporation could come to it.

Any deficit in the housing revenue would have to be made good from the general rate

fund. The choice of rent structures involved therefore a weighing of the interests o{tenants as a

whole with those of the generalbody of rate payers'

In R. vs. St. Pancras Vestry, 
ae Lord Esher MR. stated the 'irrelevant consideration'

doctrine. ln this case a vestry had mistakenly fixed the pension of a retiring officer on the

erroneous assumption that they had no discretion as to the amount.

Lord Esher observed 
so

48 (r964) 2 Q.B.64.

49 (r890) 24 Q.8.D.371.

s0 ibid,

r-l
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,,But they must fairly consider the application and not take into account any reason for their

decision which is not legal one. If people who have to ,*...ir. a public duty by exercising their

discretion take into account matters rvhich the courts consider not to be prop€r for the exercise of

their discretion, then in the eye of the larv they have not exercised their discretion".Sl

Same principle is applied by the Indian courts. For example, in Rant lfianohar Lohio rs.

State of Bihrzr. 52 under the relevlnt rules- the authoritv was empowered to detain a person to

prevent subversion of public order. The petitioner was detained with a view to prevent him from

acting in a manner prejudicialto the maintenance of 'law and order'. The Supreme Court set aside

the order of detention on the ground that the term 'law and order' was wider than the term 'public

order'.

Again in Rohtas Industries Ltd. vs. Agrawal,5s an order of investigation was issued

against the petitioner company under the Companies Act, 1956. The ground for the order was

that there were a number of complaints of misconduct against one of the leading directors of the

company in relation to other companies under his control. The court while holding the ground

irrelevant set aside the- order.

In Pakistan, thioughout the post-independence era, courts frequently applied this doctrine

of irrelevant considerations'in exercise of their power of judicial review. Same was the case in

Muhamnrad Aboo Abdulloh vs. The Province of East Pakistonsa Fundamental Rutes, rule 30(10)

imposed a duty on the government to grant to a servant the benefit of the 'next below rule' when

such servant, who though efficient, suitable and not on leave, is superseded because he is on

s r rbid.

52 ArR 1966 SC 740.

s3 ArR r 969 SC 707.

54 PLD 1959 Dacca 36t.



deputation. The court held that the government had acted arbitrarily in refusing the benefit of the

'next below rule'to the petitioner on the unfounded ground that he was not considered suitable

for,the post of D.l.G. Police.55

The Presiding Officer vs. Sadruddin Ansari tu is a leading case on the subject. Presiding

Officer rejected ballot-papers on the ground that they did not adequately disclose intention of

voters. Voters put cross marks on ballot-papers not precisely on dotted line against which name

of candidate appeared but in between respective dotted lines hearing names of rival candidates.

The Supreme Couft held that voter psychologically more likely to use space above line for his

candidate than below it and there being no requirement under Rule 5(3) 57 to put cross mark

precisely on dotted line. The Supreme Court upheld the order of the High Court and set aside the

order of the presiding officer as being based upon irrelevant ground.

Similarly, where a student was denied admission in the Bolan Medical College on the

ground that he has received part of his education out of the province. The High Court held that

the rejection order is based upon irrelevant considerations and hence not tenable in law.58

Again, in Asif Khayant vs. Board of Intermediate se where neither memorandum of the

alteged recovery of the piece of printed paper was prepared nor was the petitioner's statement

recorded under the rule, it was alleged'that he had refused to give statement when called upon to

do so. Even then on the mere assumption that a piece of paper was recovered from the petitioner,

he was disqualified by the Board. The Lahore High Court held:

55 Ibid.

56 PLD I 959 Dacca 36 I .

57 West Pakistan Basic Democracies (Election of Chairman) Rules.l960, r 5(3).

58 Abdul Khaliq vs. Province of Balucltistau l98l CLC 728.

s9 1982 CLC 210t.
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"Taking all the facts into consideration the findings of the Discipline Committee and the

Committee of Appeal (of the Board)seems to be based on eroneous assumption of facts and not

upon material which could justify for holding the petitioner to be guilty of copying." 66 Again,

where the Land Acquisition Collector fixed the price of land without taking into consideration

the relevant factors, the High Court set aside the order and remanded the case for fresh

determination. 
6l

ln Federation of Pakistan vs. Mohantnrud Saifirtlah Khan 62 Dr. Nasim Hassan Shah ,1.

while declaring the President's action as being based on irrelevant considerations observed:

"The first four grounds stated in the order for dissolution, were, as already noticed,

extraneous having no nexus with the preconditions prescribed by Article 58(2) (b) of the

constitution empowering the President to dissolve the National Assembly in his discretion. As

the fifth and last ground, namely, that "a situation has arisen in which the Government of the

Federation cannot be carried on in accordance with the provisions of the Constitution" nothing

was shown either before the High Court or before us that the machinery of the Government of

the Federation had come to a standstill or such a breakdown frad occurred therein which was

preventing the orderly functioning of the Constitution. Indeed, it appears that the first mentioned

four grounds are the basis for the assertion made in the last mentioned ground that the

Government could not be carried on in accordance with the provisions of the Constitution. 
63

But as observed already, the first mentioned four grounds were extraneous to and had no

nexus with the preconditions prescribed by Afticle 58(2) (b). Hence, in the eye of law, no basis

60 ibid,

6l Mubarik Bibivs. Comntissioner; 1983 CLC 1455.

62PLD l989SC 166,seealsci; Na,wazSharif vs.FederationofPakistan, PLDl993SC473'

63 Nawaz Sharif vs. Federation of Pakistan, PLD I 993 SC 473'
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existed on which the president could form the opinion "that a situation had arisen in which

Government of Pakistan cannot be carried on in accordance with the proVisions of

Constitution and an appealto the electorate is necessary.

,,But unless the President is of said "opinion", he cannot pass an order of dissolution even

in exercise of his discretion because under sub-ctause (b) of clause (2) of Article 58 his "opinion"
,/

in this behalf is a condition precedent to the exercise of the discretion- Thus- if it can be shown

that no grounds existed on the basis of which an honest opinion could be formed, the exercise of

the porver would be unconstitutional and dpen to correction through judicial review."6a

ln Zahid Akhtar vs. Govt. of Punjab, ut Srrrd-r,r-Zantan Siddiqtti J held that the

successive transfer orders of the petitioner were based on extraneous considerations bearing no

nexus with the object and spirit of rules governing the transfer of government servants.66

In short, discretion must be exercised with full application of mind on the facts, even

policy is framed to facilitate discretion, leading to an efficient administrative system, pillared on

consistency and certainty, it is never so absolute as to disable exercise of discretion"to facts of

every Qase because some cases might have unusual facts that might not be covered under the

policy but meet all legal requirements under law. Whenever discretion is subjected to a

perfunctory application of a policy without independent application of mind to facts of each case,

discretion is said to be fettered and hence bad in law. 67

the

the

64

65

66

67

ibid, P. t89 & 190.

PLD r995 SC 530.

rbid.

V.G. Ramachendran, Law of l(rits. Vol'1, P.69.also see PLD 1969 SC

20I2PTD 1522 .
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4.3 Mala ,fide

' Accord ingto de Smith,6s the concept of bad faith eludes precise definition, but in relation

to the exercise of statutory powers it may be said to comprise dishonesty (or fraud) and"malice'

Then explaining'fraud and malice' he observed:

,,A power is exercised fraudulently if its repository intends to achieve an object other than

that for which he believes the porver to have been conferred. For example, a |ocal authoriq'

committee would exercise in bad faith its power to exclude interested members of the public if it

deliberately chose to hold the meeting in a small room. The intention may be to promote another

public interest or private interests. A power is exercised maliciously if its repository is motivated

by personal animosity towards those who are directly.affected by its exercise." 
6e

Vaughan Williams L.J. in llesrminster Corporation vs. London and North Ll/'estern

Railway CoTo hadgiven a very wide meaning to malafide by saying:

,,you are acting ntala fide if you are seeking to acquire land for a purpose not authorized

by the Act.7l In this context ntala fide is interchangeable with unreasonableness, improper

purpose arid extraneous considerations.

However, Megaw L.J. in the court of Appeal has sought to limit bad faith to dishonesty:

,'l would stress, for it seems to me that an unfortunate tendency has developed of looseness of

language in this respect, that bad faith, or as it sometimes put, 'lack of good faith" means

dishonestly: not a financial but dishonesty. It always involves a grave

68 de Smith's Judicial Re-view of Administrative Action,4th ed' P'

69 ibid, P.335 & 336.

70 (r904) l.ch.7s9.

7t ibid.P.767.
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charge: It nlust not ,be treated as a synonYm for an honest, though mistaken, taking into

consideration of a factor which in law is irrelevant'" zz

'Malice'in Black's Law DictionaryT' is defined as:

,,The intentional doing of a wrongful act without just cause or excuse, lvith an intent to

inflict an injury or under circumstances that the taw will imply, an evil intent. A condition of

mind rvhich prompts u O"rrin to do a wrongful act willfully- that is an purpose- to the injury of

another, or to do intentionally a wrongful act towards another witlrout justification or excuse"' A

conscious violation of the law (orthe prompting of the mind to commit it) which operates to the

prejudice of another person. A condition of the mind showing a heart regardless of social duty

and fatally bent on mischief. Malice in law is not necessarily personal hate or ill will, but it is

that state of mind which is reckless of law and of the tegat rights of the citizen." A suit would be

dismissed with special compensatory costs if it is found to be malafide and fraudulent.Ta

ln the teading case of Federation of Pakistan vs. Saeed Ahmed Khan' 7s Hantood-ur-

Rehman,C.J. had written an elaborate treatise on'malafide'' He held;

,Mala 
f1des,, literally means "in bad faith". Action taken in had faith is usually taken

maticious in fact, that is to say in which the person taking the action does so out of personal

motives either to hurt the person against whom the action is taken or to benefit oneself' Action

72 Cannock Chase District Council vs. Kelb, (1978) I All ER 152 at 156.

73 6th. ed, P 956

74 Mrs. Dr. Yousaf Fida vs. Justice (R) Muhammad Azam Khan PLD 201 6 Peshawar I 05.

75 pLD 1974 SC l5 t, at p.l70.also see, Iftikhar-ud-Din vs. Multotntrtad Sarfraz' PLD l96l Lahore 842 (Per Shabir

Ahmad J. at p.g4g) Khalid Malik vs. Fe-deration of Pakistan, PLD l99l Karachi l. atP.l27(Per Mamoon Qazi

J).
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taken in colorable exercise of powers; that is to say, for collateral purposes not authorized by the

law under which the action is taken, or action taken in fraud of the law are also ntala fide."76

Thus, in nutshell, an action which is designed to favor 77 or to harm 78 
someone is nrula

fide. Andalso where the order i, *uA. contrary to the object and the purpose of the statute is also

mala fide.7e Srrch rctions are clearly ultra vires the implied conditions of the grant of power, for

the legislature cannot be presumed to have authorized a nrulafide action 80

Justice Kaikaus in one case 
8t observed:

,,A nrulafide act is by its nature an act without jurisdiction. No legislature when it grants power

to take action or pass an order contemplates mala fide exercise of power. A mala fide order

means one which is passed not for the purpose. contemplated by the enactment granting the

power to pass the order, but for some other collateral or ulterior purposes." The action of

demolishing unauthorized construction by approval of Municipal Corporation was held valid

since proof of malafide was not established.s2

The necessary outcome of the above discussion is that there are two types of malafides

or malice. Malafides or malice may be "express malice" or "malice in fact" and "implied malice"

or "malice in law".

76 rbid.

77 Ahbab Co-operative Housing Sociegt vs. Commissioner, Lahore Division, PLD 1978 Lah.273.

78 Province of Puniab vs. Zahoor Elahi' PLD I 98 I Lahore 696'

79 Roshatr Bija,va Shoukat Ali vs. Govt. of East Pakistan, PLD 1965 Dacca 24lupheld in PLDl966 SC 286'

80 Dr. Dil Muhammad Malik, Judicial Review o[Discretionary Porvers, PULJ, (1990).64.

8l Abdul Rauf vs. Abdul Hamid Khan, PLD 1965 SC 671.atP.675.

82 Bashir Ahnnd Shauk vs. Mtmicipal Corporalion Faisalabad,20l6 SCMR

20't



4.3.1 Malice in Fact

definition of.malice in fact in the case ofViscount Haldane, L.C. had given an apt

Shearer vs. Shields.t' He says,

"Malice in fact' means an actual malicious intention on the part of the person u'ho has

done the rvrongful act, and it may be. in proceedings based on wrongs independent of contract, a

very material ingredient in the question oiwhether a valid cause of action can be stated. In other

words, 'malice in fact' means an act committed due to personal spite, corrupt motive or malicious

intention".8a

In the legal parlance 'malice in fact' means express or actual malice, towards a particular

person-, an actual intention to injure or defame such person. es Actual malice or malice in fact,

means a positive desire and intention to annoy or injure another perSon. s6

It is said to exist where a wrongful act is done with a sedate and deliberate mind and

formed design. The term is used to describe the mental attitude involved not merely in the doing

of an unlawful act, but in the doing of it designedly and with preconceived purpose, at the

prompting of hatred and reveqge.8T

Thus, in Munrtaz Beguru vs. Province of East Pakistan 88 where through a notice an

unspecified, undefined and un demarcated part of the petitioner's property was sought to be taken

in order to enable the Chief Engineer to change his mind and to devise ways and means by which

he could save the,property of Mrs. Zohra Hussain from the proposed road site. The High Court

83 (r9r4) A.C. 808.

84 rbid.

85 Black's Law Dictionary, Sixth ed, P.957.

86 American Jurisprudence, 2nd, v 52,P.161.

87 ibid,

88 PLD 1962Dacca516.
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quashed the order as being molafide. Again in another requisition case 
te where the authority

tried to rob peter to poy Paul,theHigh Court held the action as nrulafide and the most arbitrary

one.

ln Abdut Rauf vs.. Abdul Hantid Khan m' the respondent filed a civil suit on the plea that

proceedings under the F.C.R were mala fide having been started at the instance of Khan Abdul

eayltum Khan, then Chief Minister for the Province. The Supreme Court held that the civil court

has ample jurisdiction to adjudicate upon the matter despite the express bar contained in sections

l0 & 60 of the Frontier Crimes Regulations. Kaikaus, -I. giving the opinion of the court

observed"

,,A malafide act is by its nature an act without jurisdiction. No Legislature when it-grants

power to take action or pass an order contemplates a mala fide exercise of power' A mala fide

order is a fraud on the statute. It may be explained that a mala fide order means one which is

passed not for the purpose contemplated by the enactment granting the power to pass the order,

but for some other collateral or ulterior purposes." Recently this view is endorsed by our superior

courts".9l

Again, in Muhammad Jamil Asghar vs. Intproventent Trusl " B.Z. Kaikaus, J. clearly

ma?e out his point with the following words:

,,However, with respect to mala fides the jurisdiction of the civil court can never be taken

away for a mala fide act in its very'nature an illegal and void act and the civil court can always

pronounce an act to be mala fide and therefore void'"

89 Safar A I i H azora vs. De puty Contnri ss ione t', PLD I 964 Dacca 467'

90 PLD 1965 SC 671,atP.675.

9l Gttl Sher vs. Maryanr Sulrana 20 I I YLR I 000, I 988 CLC I 546. 2007 MLD 570, PLD I 973 SC 530'

92 PLD 1965 SC 698, at P.704.
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ln Kalil-ud-din Ahmad vs. Chairma, pq$ina Municipal Committee 
e3 where the petitioner

was suspended from his job by the respondent on the ground that some proceedings were

pending against him and appointed in his place another person against whom also criminal

p6ceeding was pending. The High Court held the suspension order as being nnla fide and

quashed it. Again, where a deputy commissioner, in de-requisition unduly favoured one party at

the cost of the petitioner's property. An order rvas passed at the behest of the Deputy

Commissioner's confidential clerk,..a close relation of the other party' Order passed at the

instance of the confidential clerk not only declaied illegal but also malafide.gq

province of Punjab vs. Zahoor Elahi " ir u typical example of mala fide act. The

property of an opposition leader, falling outside the municipal limits of a city, was acquired

though the Law authorized the acquisition of property falling within the municipal limits. This

order was withdrawn and after extending the municipal limits, so as to cover the area the dispute,

a new acquisition order was issued. The action of the government was quashed by the civil court

on the basis of malafide. The high court and the Supreme Court upheld the order of the civil

court.

Thus, the requisition order was passed with a view to avoid legal consequences of default

in payment of rent and of ejectment order issued five years back and to deprive landlord of rent

for last ten years. The order was held as malafide.e6

An inference may be drawn from the above discussion that mala fide is a very strong

ground of attack. However, it is the most difficult to prove. Unless there is some clear evidence

93 PLD 1968 Dacca 733.

94 lsmail Talukdar vs. Govt. of Eost Pakistan, PLD 1970 Dacca243.

95 PLD l98l Lahore 696, upheld in Province of Puniabvs. zahoor Elahi 1982 scMR 173.

96 l4inhaj-utr-Nrsa vs. Deputlt Cornntissionet', 1983 S\CLC 2228.
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of mala fide courts,won't give much heed to the plea of mala fide. The official acts are presumed

to be done lawfully and bona fide e7 until and unless contrary is proved'"

But it was held in Govt. of West Pakistan v. Begunr Agha Abdul Karint Shorish

, .9g
KOSnnlffl

,,lt must also be rernembered that initially the onus is on the detaining authority to justi$

the detention.uy.rr"ilishing the legality of his action for under the principles of English law.

which have been adopted in our system also, the presumption is thai every imprisonment without

trial and conviction is prima facie unlawful (per Lord Atkin in Liversidge v. Anderson) 100 and it

is only then that the onus shifts on the detenu to show ntalafides'"

However, in a subsequent case,l0l Supreme Court held that this principle does not apply

in other cases where the onus is initially upon the person alleging mola fides to prove it. Again,

the higher the authority whose action is-being challenged on the ground of malafide, the greater

is the burden of proof on the shoulders of the petitioner.l02

In the leading case of Federation of Pakistan vs. Saeed Ahmad Khan,to3 Hamood-ur-

Rehman, g.J. laid down four basic principles with respect to the plea of malafides, they are:

(i) malafides must be pleaded particularly and specifically;

97 Aisha Steel Mills Lirnited vs. Federarion o/ Pakistan 201 I PTD 569 Sindh High Court (DB).

9g Sai Muhamntad vs. lnest Pakistan, PLD 1958 SC l8l; see also, Muhammad Abdu vs. Province of East

pakistan, pLDl960 SC 164; lmriaz Ahmad vs. Ghulant, PLD 1963 SC 382 and Saiiad Haider vs. Province o/

l|/est Pakistan, PLD 1967 Lahore 938'

99 PLD 1969 SC l4 at P.35. (per Hamood ur Rehman. J ).

100 (1942).4 .C.206, See also, Abdul Baqi Batchv. Govt. of PakistanPLD 1968 SC 323'

l0l Feclerarion.of Pakisranvs. Saeed Ahmad Khan,PLD 1974 SCl5l (Per Hamood ur Rehman C..1.)

102 tfiikhar-ud-Din vs. Muhammad S-arft'az' PLD I 96 I SC 5 85.

r03 PLD r974 SC l5l.

I
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(ii) when one kind of mala fide is alleged then other kind of mala fide should be allowed

to be Proved;

(iii) Allegations must not be vague or indefinite, but concrete and specific.

(iv) the initial onus is on the petitioner to prove malafides., and

(v) Presumption of regularity is attached to all official acts.

Malice in fact is essentially a question of fact which could only be proved through

adducing evidence' loa Normally, High Court won't enquire such allegations in its writ

jurisdiction.l05 However, if the disputed question of fact can be ascertained from the

documentary evidencb produced on record, then the court is willing to determine the question of

mala fide'or where the allegation of mala fide was not specifically denied by the other party. 106

4.3.2 Malice in Law

Malice the law is different from malice in fact and may be assumed from the doing of a

wrongful act intentionally without just cause or excuse, or for want of reasonable or probable

cause. It is the malice which the law infers from or imputes to certain acts. Thus, it may appear

that in the commission of an unlawfulact the defendant was not actuated by hatred or revenge or

passion towards the plaintiff, nevertheless, if he acted wantonly, doing what any man of

reasonable intelligence must have known to be contrary to his duty, and purposely prejudicially

and injurious to another, the law, will imply malice. 'o' Hence, it is the intentional doing of a

wrongful act without just cause or excuse which can be described as'malice in law'. 108

104 Masttd Ahmad v. State, PLD 1962 Lahore 878 and Shah Mardan Shah v. Chairman Federal Land

C ontmis s i oner'. PLD I 97 4 Karachi 375.

105 Htrssoin Ali Chaglav. District Magistrate, PLD 1966 Lahore 309.

106 Lahore Conservation Societyv. Chief Minister of Puniab, PLD 201 I Lah.344.

lO7 52 Anrerican Jurisprudence, 2nd ed. P.163 & 164.

108 Black's Law Dictionarr'. Sixth Edn. 1990. P.958.
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ln Sheerer vs. Shields, tqe Viscount Haldane, Z'C' observed:

,,A person who inflicts an injury upon another person in contravention of the law is not

allowed to say that he did so with an innocent mind, he is taken Io known the law, and he must

act within the law. He may, therefore, be guilty of malice in law, although, so Far as the state of

his mind is concerned, he acts ignorantly and in that sense innocently."

The distinction between'malice in fact'and 'malice in tui'was laid down with clarit-v by

Muhammad Alzal Lone, J. in Ghulam Mustafa Khar vs. Federotion of Pakistan" in the following

words:

"Malice in law is different from the malice as known in the common parlance which is

usually associated with evil notice influencingthe mind of the person committing the malicious

act. An order in violation of law is mala fide in law, though actual malice may not be present in

the mind of the authority passing the order." ll0

Again, in another case, "t Molik Muhammad Qayyum, J, clarifying difference held: "An

action is said to be suffering from mala fide on facts if it is taken due to some personal grudge,

animosity, orfor some personal benefit. Tints, the st3te of mind of the person taking action is of

great importance. On the other hand, an action is said to be suffering from malice in law if the

authority taking the action is not competent to do so or has acted beyond its powers or in

violation of the law applicable even though it may have acted bona fide and without ill-will".r r2

ln Govt. of lkst Pakistan vs. Begum Agha Shorish Kashmiritt3 Hamood-ur-Rehntan, J.

Held:

109 (1914) A.C. (808), at P.813).

I l0 PLD 1988 Lah.49.

lll Mian lt4anzoor Ahnted llatoo vs. Federalion of Pakistan. published

ll2 rbid.

I l3 PLD 1969 SC 14.

.t

I
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"ln other words when it is said that no reasonable person could have upon such and such

material, formed the opinion that the person detained lirad brought himself within the mischief of

the statute, in effect the contention is that ttrc offrcer concerned has in these circumstances acted

mala fide in law. (l make a distinction between malafidein fact and malice in fact and malafide

or malice in law)".Thu s, in Al-Karam Associates Ltd. vs. Sind Rood Transport Corp,lla where

the respondent corporation had expressly declared that the plot in dispute was not suitable for its

purpose and de requisitioned it. Petitioner purchased the plot in these circumstances. Corporation

reverted back to the previous situation. In these circumstances, it was held that the waiver of the

Corporation amounted to abandonment'of right to plot and it could not revert to such right.

Exercise of power to acquire such plot held nothing but mala fide in law and hence bad-

Again in Mohammad Tdail vs. Proyince of Punjab tts where the petitioner got the

eviction order against government. The day when the eviction was completed, the commissioner

issued another requisition order of the same property. The order was quashed as being malafide

in taw as it defeats the object and purpose of the Act under which it was passed. Similarly, in

Murree Brewery Co. Ltd. v. C.D.A,tt6

Where a statutory body acquired land not forthe purposes of the statute but forfinancial

motives, the order of acquisition was held mala fide in law. In many other cases governmental

action was set aside as beingmalafide inlaw.l z Recently Supreme Court has reiterated its past

stance that mala fide cannot'be attributed to tegislature.l 
l8

ll4 PLD l9T5Karachi 1050.

I l5 PLD 1978 Lahore 87.

r r6 PLD t9725C279.

117 Miraj-ttd-Dinvs. Senior Superintendent of Police, PLD t970 Lahore 569; and Begum Nazir.4bdul Hamidvs.

Pakistan,PLD 1974 Lahore 7; see also PLD l97l Kar. 514 & PLD 1965 Dacca24l.

l18 Ali .4zhar Khan Baloch vs. Province of Sindlt,20l5 SCMR 456.
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a,

ln Mian Manzoor Ahmed llattoo vs. Federation of Pakistan tte A full bench of Lahore

High Court declared the actions of the govemment as malafide in law. Giving the opinion of the

court, Malik Mohammad Qayyum, J. held:

".....It is clear that the report made by the Governor, the proclamation issued under

Article 234 of the Constitution as also the order of the governor directing the petitioner to obtain

,/
vote of confidence suffer from malice in law is as much as Article 234 of the Constitution could

not have been invoked on the groundihat the members of cabinet had resigned or that the chief

minister had lost confidence of the majority at least without putting him to floor test and also

because the governor coutd not during the of the proclamation ask the chief minister who has

ceased to function to obtain vote of confidence".l20

Although it is very difficult to prove but still mala fide is a very strong ground of attack.

And even the constitutional indemnity does not protect mala fide action so as to'oust the

jurisdiction of the superior courts.l2lHowever, there is only one exception in it and that is with

respect to legislative action. A full bench of Supreme Court has held that a legislative act cannot

be struck dowh by a superior court on the ground of mala fide or lack qf bona fide or non

application of mind in exercise of such po*e.. '"

. The proper forum for determination of political questions is Parliament and not the

courts. It is established by superior courtsl23 that any decision taken or policy adopted by

government would be presumed to be in public interest unless otherwise proved by cogent

I l9 see 'The Nervs' International, Monday. November 4, 1996 - "JUDGEMENT"

120 Ibid.

l2l Federation of Pakistan vs. Saeed Ahnted Khan. PLD 1974 SC l5l see also Ghulam Musrafa Khar vs

Federation ofPakistan, PLD 1989 SC 26.

122 Sabir Shahvs. Shad Muhamrnad Khan PLD 1995 SC 66-

t23 lt4.D. Tal'tir Advocate vs. Chief Secretary) Govt. of Punjab. 1995 CLC 1687. PLD 1979 5C723-
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evidence led to the contrary. On many occasions courts have ruled that the plea of mala fide is

not available against a legislative action.rz+ Although courts are entitled to strike down excesses

committed by executive authorities, yet may not interfere into the area of legislature.

In a famous case 125 Muhammad Anwar Khan Kasi J, has held in the following words;

"Administrative authorities could not be blessed with whirmical and arbitrary exercise of

discretion..because if discretion is exercise in such a manner- common people would be at the

cruel mercy of the authorities and there would be a general unrest in the society. Rules no doubt

could be relaxed by government but not in an arbitrary manner, which would cause

inconvenience to the people".

Gross irregularities are always subject to correction by the High Court in constitutional

jurisdiction being guardian of the rights of people and under obligation to provide justice and

equity to the aggrieved people. If court ignores such irregularities in exercise of discretion by

executive agencies on the basis of technicalities, purpose of Article 199 of the Constitution

would be frustrated". The scope ofjurisdiction of courts underArticle 199 of the Constitution is

broader to the extent that investigation functionaries too fall into its domain of review. Their

actions are also in no case sacrosanct so as to be excluded from judicial scrutiny. 126

4.4 Unreasonableness

There exists general agreement amongst jurists that all powers should be exercised

reasonably. Even if there is no express requirement in the statute conferring power with regard to

124 Fauji Foundation vs. Shamim-ur-Rehman. PLD 1983

Cottttttission, PLJ 1986 Quetta 76; Assaf Altmed Ali sv

' also PLD 1987 Kar.s296 and PLD 1995 SC 66.

SC 457.A4auta Baksh vs'. Chairmon Federal Land

Muhamnrud Khan Junejo, PLD 1986 Lah. 310; see

125 Fazal Abbass vs. Federation of Pakistan 20ll PLC (CS) 788 Islamabad High Court.

126 Fatima Bibi vs. l4allan 1995 P.Cr.L.J. 507.
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the reasonableness of the action, the authority taking the action is under an implied condition to

use power reasonably and not otherwise. An authority failing to comply with this obligation, acts

unlawfully or ultra vires'r27

'Reasonable' means fair, proper, just, moderate, an'd suitable under the circumstances' Fit

and appropriate to the end in view having ttre faculty of reason; rational; governed by reason;

under the influence of reason; agreeable to reason. Thinking. speaking or acting according to the

dictates of reason. Not immoderate or excessive, being synonymous with rational, honest,

equitable, fair, suitable, moderate, tolerable. 
128

It is, however, rightly said in Stroud's Juclicial Dictionary l2e that it would be

unreasonable to expect an exact definition of the word 'reasonable'- The word has in law the

nf reasonahle in resard to those circumstances of which the actor, called onprimafacie meaning of reasonable in regard to those circumsta

to act reasonably, knows or ought to knowl30

Unreasonableness is syrronymous to arbitrary but it may include many things; e.g.

irretevant or extraneous considerations might have been taken into account by the authority or

there was improper or collateral purpose or mala fide exercise of power by it or there was

colorable exercise of power by the authority and the action may be set aside by courts. Arbitrary'

is in an rinreasonable manner, as fixed or done capriciously or at pleasure. Without adequate

determining principle not founded in the nature of things; non rational; not done or acting

according to reason or judgment; depending on the will alone: absolute in power; capriciously;

tyrannical-, despotic. 
| 3 |

127 de Smith's, Judicial Review of Adrninistrative Action, 4th ed, P. 345'

128 Black's Law Dictionary, Sixth ed, P. 1265.

129 Stroud's Judicial Dictionary, 4th ed, P. 2258.

130 A'solicitor, Re: (1945) K.8.368, at P.371.

l3 | Black's Larv Dictionaty. Sixth ed, P' 104.
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.,Legality and not the reasonableness is the concem of courts in judicial review. However,

courts consider an unreasonable action ultra vires because of the following two reasons

advanced by D.J. Galligan".t32

(a) a decision may be otherwise ultra vires as being based upon an improper purpose,

irrelevant matters, or inadequate impartial support; or 
.,

(b) a discretionary decision is considered ultra vires if it were so unreasonable that no

reasonable authority could have made it.

Frequently quoted Rooke's case 133 is regarded as oldest on this subject. The

Commissioner of Sewers had levied charges for repairing a river bank, but they had thrown the

whole charge on one adjacent owner instead of apportioning it among all the owners benefited.

In taw they had power to levy charges in their discretion. But this charge was disallowed as

inequitable and unreasonable. Coke, J. observed:

"For discretion is a science or understanding to discern between falsity and truth, between

wrong and right, between shadows and substances, between equity and colorable glasses and

pretences, and not to do according to their wilts and private affe-ctions; for as one sailh, talis

discretion discretionem confundit."t 3a

Roberts v. Hopwoodr35 is the leading case on the topic of reasonableness. The district

auditor had disallowed as contrary to law the over-generous wages paid by the borough council

of Poplar to pay their employees under an Act empowering them to pay such wages as they " may

thinkfit'. Upholding the auditor's decision Lord Sumner said that the words'as they think fit'

I 32 Discretionary Powers, 1990, P. 321.

133 (19s8) 5 Co. Re.996.

r 34 Ibid.

r3s (r925) A C.578.
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contained a necessary implication both of honesty and of reasonableness. Lord Wrenbury in the

same case observed:

"ls the verb 'think' equivalent to 'reasonably think'? My Lords, to my mind there is no

difference in the meaning, whether the lvord' reasonably' or'reasonable' is in or out I rest my

opinion upon higher grounds. A person to whom is vested discretion must exercise his discretion

upon reasonable grounds. A discretion does not empower a man to do what he likes merely

because he is minded to do so he must in the exercise of his discretion do not what he likes but

what he ought. In other words, he must, by use of his reason, ascertain and follow the course

which reason directs. He must act reasonably."t:o

Associoted Proyinciol Picture Houses Ltd. v. Wednesbury Corporationl3T is the leading,

frequently approved of and relied on authority on the subject. The facts were that the Sunday

Entertainment Act, 1932 gave local authorities power to allow cinemas to open on Sundays

'subject to such conditions as the authority thinks fit to impose'. Wednesbury Corporation gave

the plaintiff permission subject to the condition that no children under fifteen should be allowed

in, with or without an adult.

Lord Greene although observed that even where an authority has observed the'relevancy

rules,, a decision may still be 'unreasonable', when he said:"lt may still be possible to say that,

although the local authority has kept within the four corners of the matter which they ought to

consider they may nevertheless have come to a conclusion so unreasonable that no reasonable

authority could ever come to it...'

136 ibid. at P.613.-

137 (1948) I K.8.223.

2t9

E-



To prove a case of that kind would require something overwhelming, and, in this case the

facts do not come anywhere near anything of that kind."Again, analyzing the ground of

'unreasonableness', Lord Greene observed:

'olawyers familiar with the phraseology, commonly used in relation to exercise of

statutory discretion use ttre r+'ord 'unreasonable' in a rather comprehensive sense. It has

frequently been used and is frequently used as a geireral description of the things that must not be 
I

done. For instance, a person entrusted with discretion must, so to speak, direct- himself properly

in law. He must call his own attention to the matters which he is bound to consider."

He cannot exctude from his consideration matters which are relevant to what he has to i'

consider. If he does not obey these rules, he may truly be said, and often is said, to be acting

'unreasonably". '"
Similarly, there may be something, so absurd that no sensible person could ever dream

that it lay within the powers of the authority. Waruington L J in Short vs. Poole Corpn. l3e

quoted the example of the red-haired teacher, dismissed because she had red hair. That is

unreasonable in one sense. In another sense it is taking into consideration extraneous matters. It

is so unreasonable that it might almost be described as being done in bad faith-, and in fact all

these things run into one another 
"la0

In R v. Tunbridge l{ells Health Authority, ex p. Goodridge r4r cr16" authority had a duty

to consult a committee about any proposal to make a 'substantial variation' in its services. It

resolved on the temporary closure of a 'cottage hospital' and referred to plans to reopen it as a

r38 rbid.

t39 (t926) Ch. D.66.

140 Associated Provincial Picture House Ltd vs. lV'ednesbury Corpn.(1948) I KB 223.atP 229.

l4l (1988) Times.2l May.
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rehabilitation unit for the mentally infirm. The court, applying the Wednesbury reasonableness,

said that n-o,reasonable authority could have taken the view that the'temporary closure'was not a

'substantial variation', after that closure the hospital would never again open as a 'cottage

hbspitalg.ra2

To quote a few examples from Pakistani jurisdi ction Hamao&ur-Rehman, J. in the

leading 
21sg .gf 

Farid Sons Ltd. v. Govr. of Pakistan ro' had ,igitty remarked:
i r- ;

"....whenever the executive authority is given the power by some law to decide upon and

affect the rights of subjects for specified reasons and in a specified manner then there is duty cast

upon it to decide objectively as to whether those reasons exist or not in the spirit and with the

sense of responsibility of a tribunal whose duty it is to mete out justice."

Again, where the controlling authority, set aside the election on ground which no

reasonable person could consider reasonable. The High Court in its writ jurisdiction quashed the

order as being illegal.r+lSimilarly, where an Election Tribunal recorded findings on the mere

testimony of an interested witness, high court held the order unreasonable and arbitrary and

hence set it asidela5

ln Govt. of Pakistan vs. Dada Amir Haider 1a6 Justice Nasim Hassan ^Sftaft 
observed:

"...., ho reasons whatever were given by the authorities to indicate why the applicant could not

be issued a passport. Such an order is not a proper order as without disclosing the reasons why

142 rbid.

143 PLD l96l SC 537,atP.571.

I 44 Muhammad Ali vs. Electiott Control ling Authoritlt' PLD I 963 Lah' 34.

145 Shafiq ur Refinnn vs. M.S, Mian,PLD t968 Dacca 332; lr4uhamntad Akram vs. C.A. Seed,PLD 1965 Lah.703.

146 pLD l9g7'SC 504 see also Kishan Das vs. Chairnnn lltAPDA, PLD 1983 Quetta 6l: and Zahoor Elahi vs.

Secretant, PLD 1975 Lah.494.
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the discretion has been exercised ,against the applicant it is not possible to say whether the

discretion exercised has been exercised properly or arbitrarily." 'o'

ln Province of Punjab vs. Miss Khakan Mehmood.la8 a Division Bench of the Lahore

High Court held the rules in prospectus regulating the admission policy can be stride down as

invalid on the ground of unreasonableness. In anottrer case, the Supreme Court treld that rules in
,/

prospectus can be challenged on the -eround 
that thev were repugnant to the laws of the land or

on the ground that they were uncertain, or that they were unreasonable.lae

Exercise of statutory discretion affecting individual's interests was although invariably

reviewable, yet courts would be reluctant to substitute their own discretion for that of the

administrative authority, where discretionary power was not arbitrarily exercised. Authority,

wherein discretion was vested could, however, be compelled to exercise its discretion but could

not be compelled to exercise the same in any particular manner.

Where party proceeded against had done whatever possibly could be done in fair

exercise of his discretion, particularly keeping in view prime object of the project for which such

discietion was exercised, no illegality was committed, no arbitrary procedure was followed.

Where entire transaction in exercise of discretion was transparent, court could decline to interfere

in such matter. lso

Again, where a contract was not granted to the highest bidder without any just cause, the

exercise of discretion was held arbitrary and the order was set aside. rsr Similarly, where

r47 rbid.

l48,PLD l98s Lah.300 (DB).

149 Muhamnnd lqbal Khan Niazis case, PLD I 979 SC. I .

150 Port Seryice (Pvt.) Ltd. ys. Pakistan PLD 1995 Kar'.374. Jones vs. Swansea ( 1989) 3 All E.R. 162.

15l Javed Hotel (Pvt.) Ltd. vs. C.D:A. PLD 1995 Lalt 315.
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settlement authorities have decided cases unreasonably, capriciously or arbitrarily, the courts

readily set aside those exercises of discretion' 152

ln Malino Rani Das vs. Piovince of East Pakistan,ls3 the Deputy Commissioner took

over a cinema as enemy property under Defense of Pakistan Rules, 1965. The order was made

witlrout application of mind and without giving any reason. The High Court held the order as

invalid.

In nutshell, Professor H.W.R. Wade'sl5a conclusion seems to be right and relevant and

pertinent here. He observed,

"the doctrine that powers must be exercised reasonably has to be reconciled with the no

less important doctrine that the court must not usurp the discretion of the public authority which

Parliament appointed to take the decision."

Discussing the same problem Lord Hailshomttt observed that

,,two reasonable persons can perfectly reasonably come to opposite conclusions on the

same set of facts without forfeiting their title to be regarded as reasonable " 'ts6

In GCHQ case,"' Lord Diplock has rightly stated:

"lt (unreasonableness) applies to a decision which is so outrageous in its defiance of logic or of

accepted moral standards that no sensible person who had applied his mind to the question to be

decided could have arrived at it."

152. Manzoor All Burneyvs. Hariz Muhanmtad.PlD 1989 SC 162, Azam Baigvs. Abdul Aziz, 1970 SCMR

l8Z. N.M. Khanvs. Chief Sertlenrcnt Contmissioner,lgT0 SCMR 158: and Mohammad lqbal's case,PLD 1964

sc 404.

153 PLD 1968Daccal77.

154 Administrative Law, 9th Edition. 2005.

155 An Infact, Re, (1971) A.C.682, at P.700.

156 Entphasis added tfuough italics.

157 Cottncil of Civil Service IJnions vs. Minisler of Civilservice, (1985) A.C. 374, alP 410-
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We may summarize the above discussion with the dictum of lftikhar Muhantmad

Chaudhry -/ l5s which is in line with the earlier judiciai trends r5e in the following words,

"consideration of all the facts and circumstances of the case and proper appreciation of

the questions involved therein, would constitute proper exercise of discretion, which would not

be interfered by the Supreme Court urder constitutional mandate".rtr

4.5 Epilogue

I may conclude the instant chapter wherein a thorough survey on the topic of abuse or

excess of discretion has been accomplished. Prominent English jurist l. V. Dicey in his

commentary, Law of the Constitution, 9th Edn. @Page 200, states that it is used to be thought to

be classical doctrine that wide discretionary power was incompatible to the rule of lafr, for what

the rule of law requires is not that wide discretionary powers would be totally absent, but the law

should be able to control its exercise so that there may not be any abuse of discretion. It is well

settled that all power has its legal limits, and that the courts should draw those limits in a way

which strikes the most suitable balance between executive efficiency and legal protection of the

citizens.

Now-a-days, parliament calls for more powers upon the executive which on their face

might appear to be absolute and arbitrary. The court cannot recognize or accept the existence of

any arbitrary power and unfettered discretion. All decision makers are expected to act in good

faith.

158 Shaluad Ahnrud vs. State 2010 SCMR 855.

159 Also see 1995 SCMR 1249,.

t60 1994 SCMR t283.
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CHAPTER 5

FAILURE TO EXERCISE DISCRETION



Failure to Exercise Dis0retion

Logically, fihen discretion has been conferred on an authority, it must itself exercise the
'J 'r+

discretion after cons-idering the facts and circumstances of the case before it, and come to its own
\i"f;'.v-:'

decision thereon.,"The authority cannot divest itself of the porver given to it; if it does so, its

action will bejnvalid. In such a situation,'the authority is deemed to have failed to exercise its

discretion. The.grounds of invalidity of discretionary decisions discussed earlier and the current

one are not exclusive but overlapping.

In a classic case, Lord Esher MR in The Queen of Prosecution of Richard Waste Brooke

vs. Verstry of St. Pancras I 
stated;

,, ....if the people who have to exercise public duty by exercising their discretion take into

account matters which the courts consider not being proper for the guidance of their discretion

then, in the eye of law they have not exercised their discretion."

In a true democratic state, actual law, be it enacted or customary, was what the courts

interpreted and finally enforced. 2 It is adequately established that courts are the final arbiters in

the domain of interpretation of law. An administrative authority or functionary having discretion

to decide a particular matter could not act in violation of laid down rules, principles and laws.3

It is appropriate, before going into details, to start with a passage from Professor de Sntith's

booka which was also quoted in the two teading.ur.s' on the subject in Pakistan.

I (1890) 24 QBD 37t at375.

2 Baz Muhatnnrud kakar vs. Federation of Pakistan: PLD 2012 SC 923.

3 Pirzada Jarnaluddin A. Siddiqui vs. Federation of Pakistan.2}lz PLC (C.S.) 966(e) Sindh High Coutt.

4 Judicial Reyiew of Administrative Action. 4th Edn.London, Stevens and Sons Ltd, I 980. P . 285-286.

5 Manthar Ali M. Jatoi vs. Government of Sind 1988 PLC (C.S.) 344 (DB).Ardeshir Covasiee vs. l4ultiline .

Associates PLD l973Kar. 237.
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The relevant principles formulated by the courts may be broadly summarized as follows;

"The authority in which discretion is vested can be compelled to exercise, that discretion, but not

to exercise it in any particular manner. In general. discretion must be exercised only by the

authority to which it is committed. That authoriry must genuinely address itself to the maffer

before it: it may not act under the dictation of anottrer body or disable itself from exercising

discretion in each individual case. In the purported exercise of its discretion it must not do what

it has been forbidden to do, nor must it do what it has not been authori zed to do." 6

It must act in good faith, must have regard to all relevant considerations and must not be

swayed by irrelevant considerations, must not seek to promote purposes alien to the letter and

spirit of the legislation, that gives it power to act, and must not act arbitrarily or capriciously.

These several principles can conveniently be grouped into two main categories: failure to

exercise discretion, and excess or abuse of discretionary power. The two classes are not,

however, mutually exclusive. Thus, discretion may be improperly fettered because irrelevant

considerations have been taken into account, and where an authority hands over its discretion to

another body it acts ultra vires. lt is not possible to differentiate with precision the grounds of

invalidity contained within each category. 
7

The foundational feature of subordinate legislation is that its source of power was the

legislature itsell while the source of administrative direction was the agency established by the

same legislature.s The main object of conferring discretionary power on an administrative

authority is that the authority itself must exercise the said power. If there is failure on the part of

6 rbid.

7 tbid.

8 Punjab Healthcare Comnrissiott vs. lt4ushtaq .4hnncl Ch. PLD 2016 Lah.237.
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the authority to exercise discretion, the action will be bad in law and hence reviewable. We may

divide such failures into the following major categories:

SuMelegation;

Imposing fetters on discretion by self-imposed rules of policy;

Acting under dictation;

Non-application of min4 and action on recommendation-

Non- compliance of procedural requirements/procedural ultra vires.

o Non-observance ofjurisdictional principle

5.1 Sub-Delegation

According to Professor de Smith

-A discretionary power must in general, be exercised only by the authority to which it has been

committed. It is a well-known principle of law that when a power has been confided to a person

in circumstances indicating that trust is being reposed in his individualjudgment and discretion,

he must exercise that power personally unless he has been expressly empowered to delegate it to

another."

This principle, which has often been applied in the law of Agency, Trust and Arbitration

and is expressed in the form of maxim 'delegatus non potest delegore' (delegari) A maxim

which owes its origin to mediaeval commentators on the Digest and the Decretals. The

widespread assumption that it applies only to the sub-delegation of legislative powers and to the

sub-detegation of other powers delegated by a superior administrative authority is unfounded. It

9 Jttdicial Revietu of Adninistrative Action,4th ed. P. 298, P.W. Duff & H. Whiteside (1929) l4 Cornell L.Q.

168.5 The author suggests that the maxim recited by Coke inhislnslitules (ii, 597) rvas probably taken from an

incorrect rendering in a passage in an early printed edition of Bracton. But see Horst P. Ehmke (1961) 47 Cornell

L.Q. 50,54-55, pointing out that Bracton rvas indeed addressing himself to the impropriety of sub-delegating

judicial porver delegated by the King.
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applies to the delegation of all'classes of powers, and it was indeed originally invoked in the

context of delegation of judicial powers. It is therefore convenient to travel beyond the

delegation of discretionary powers in the strict sense ahd to view the problem as a whole."l0

To Professor P.P. Craig ll "The general starting point is that if discretion is vested in a

certain person it must be exercised by that p.rron.'This principle finds its expression in ttre

maxim delegates non potest delgare.It is important.'ho*"n.r. to bear in mind that the maxim is

expressive of a principle and not a rigid rule. Whether a person other than that named in the

empowering statute is allowed to act will be dependent upon the entire statutory context, taking

into account the nature of the'subject-matter, the degree of control retained by the person

delegating, and the type of person or body to whom the power is delegated."

Professor Wadet2 putting allthis in nutshell, viewed,

"The principle is strictly applied, even where it causes administrative inconvenience,

except in cases where it may reasonably be inferred that the power was intended to be

delegable."

Thus, in Ellingham vs. Minister o{ Agricultrr, t3 the Court held that it was unlawful for a

wartime agricultural committee, to which powers concerning cultivation of land had been

delegated by the Minister of Agriculture, to delegate to an executive officer the choice of which

particular fields should be subject to certain type of cultivation.

_ In Ellis vs. Dubowskila a condition imposed by the licensing committee of a country

council that it should not altow films to be shown unless certified for public exhibition by the

l0 John Willis,"Delegatus non potest delegare" (1943) 2l Can. B.R.257,259.Quoted by de Smith nlz
I I Administrative Law, (1989) 2nd ed, P.306.

l2 H.W.R. Wade, Administrative Law,5th ed, P.3 l9 .

r3 (t948) r All E.R. 780.

l4 (r92r) 3 K.B.62r.
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Board of Film censors, was held invalid as involving a transfer of power to the lafter. In Barnard

vs. Notional Dock Labor Boards 15 registered dock workers were suspended from their

employment after a strike. The power to suspend laborers under the statutory dock labor scheme

was vested in the local dock labor board. The suspensions were made by the port manager to

whom the board had purported to delegate its disciplinary po\+'ers. The dockers obtained

declarations that their suspension was invalid since the board had no power to delegate its

functions and should have made the decision itself. Same principle was applied in Ratnagopal vs.

Attorney General. 
16

Although the question was basically of form in all these typical English cases on the

subject but convenience and necessity often demanded that a public authority, executive offtcers

and other such agencies should also adhere to it. Profes sor Wade 
l7 in this regard, observed:

"The law makes little difficulty over this provided that the subordinate agencies merely

recommended, leaving the legal act of decision to the body specially empowered. It is obvious

that in many such situations the real discretion will be exercised by the agency that recommends,

and that in substance the law allows this function to be delegated. Nevertheless it is more than a

matter of observing legal forms. The valid exercise of discretion requires a genuine application

of the mind and a conscious choice by the correct authority."

Indian Supreme Court relying upon different leading English authorities on the subject

held sub-delegation of power as bad in the eye of lawrs However, in Pradyat Kumar vs. Chief

Justice of Calcuttale the inquiry against the registrar of the High Court was made by a puinse

r5 (r9s3)2Q.8.r8.

r6 (1970) A.C.974.

l7 H.W.R. '\'lade. Administrative Lav.5th ed, '321.

18 Ganpoti Singhii vs: State of Aimer. AIR 1955 SC 188.

r9 ArR r956 SC 285. .

L#
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judge of the court. After-,considering the report and serving a show cause'notice, he was

dismissed by the Chief'Justice.

The Supreme Court held that it was not a case of delegation of power by the chief justice

but merely of emptoying a competent officer to assist the chiefjustice. If the authority retains in

its hands general control over the activities of the person to whom it has entrusted in part the

exercise of its statutory power and the control exercised by the administrative authority is of a

substantial degree, there is in the eye oflaw no delegation at all.

In Pakistan , Ghulam Mohi-ud-Din vs. Chief Settlement Commissioner 
20 is the leading

case on the subject of sub-delegation. In this case chief settlement commissioner just

countersigned an office memorandum submitted by the settlement commissioner. This sub-

delegation of authority was held to be invalid. Justice Hamood-ur-Rehman observed:

"We are of the opinion that chief settlement commissioner should apply his own

independent mind to the questions raised before him and to deal with the three revision petitions

according to law. By merely countersigning the note of the settlement commissioner we are

clearly of the view that the chief settlement commissioner had not exercised the juris-diction

vested in him in accordance with law." 2l

This principle was followed in many subsequent .ur.s. " However, in Foiz Ali vs. Barkat

Ali23 wherethe settlement commissioner based his decision regarding divisibility of house on a

report made by the additional setttement commissioner after a spot inspection, the Supreme

20 PLD r964 S.C.829.

2r ibid, P.840.

22 Khurshid Mehmoodvs. S&R Commissioner,PLD l97l S.C. 4981, Chanda Begumvs. Selllentent Comntissioner,

pLD lg77 SC 503: l1uhamnrud Ismail vs. Deputlt Conntissionet'PLD 1976 Lah. 758; and Shad Mohanunad vs.

Settlement Conunissioner. PLD 1986 Pesh. 169.

23 1963 SCMR 1036.

lo
-l
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Court refused interference in the findings of the settlement commissioner. Presumably, this was

held for the reason that settlement commissioner had not merely countersigned the report but

only made it a basis of his order which he passed after the application of his mind. Sub-

delegation is also authorized where the statute.*pr.rrly or impliedly allorvs it.

In a famous case 'o Lahore High court treld invalid the discharge order passed by a

magistrate without giving reasons for his order and merely acted on the application of the Police.

It was held that he has not applied his independent mind in exercising his discretion to discharge

the accused

5.2 Imposing Betters on Discretion by Self Assumed Rules of Policy.

It is a general principle that administrative discretion has to be exercised upon the facts

and circumstances of each case. On the other hand if the authority imposes fetters on its

discretion by adopting fixed rules of policy to be applied in all cases coming before it, there is

failure to exercise discretion on the part of that authority. What is expected is that, the authority

must consider the facts of each case, apply its mind and decide the case.

To Professo r S.A. de Snith2s

"A tribunal entrusted with discretion must not by the adoption of a fixed rule of policy, disable

itself from exercising its discretion in individual cases". Similarly P.P. Craig 26 is also of the

view that where the public body adopts a policy which precludes it from considering the merits

of a particular case is a circumstance of an unlawful fetter on its discretion".

24 Petitionervs. Respondettls, NLR l99l Criminal 725.

25 Judicial Revietu of Administrative .'lclion,4th ed, P. 3 I l.

26 Administrative Latu,2nd ed. P.3 l0 8. 3l l.



D.J. GattigaLu 
27 speaks of no-fettering doctrine in this respect. He summarizes the

doctrine in the following words."

a) an authority in the exercise of discretionary power may, but is under no duty to adopt

or create a set of standards upon which its decisions may be based,

those stardards must not be treated as ruhs to be applied automatically to situations

that come within them. but must allow consideration of the merits of each case..

consideration of merits of each case means that the authority must direct itself to the

case, and then decide whether the standards should apply, whether ihey should be

modified , or whether, in the circumstances an exception should be made to them",

He gives two other links to complete the equation, "

an authority has a duty to allow an interested party to direct arguments against

general standards with a view to showing how they should be applied in the present

case, or why they should be modified or not relied on at all." But, to him, this is not a

firm principle (observance of natural justice in these cases). The last link of the

doctrine, to him, "

where an authority discloses the standards, it may be under a duty to apply them, and

to departure from them is possible only after giving parties an opportunity to be

heard, although again this may depend on the subject matter of the discretion and on

the extent to which disclosure may be regarded as an implied undertaking to those

affected.

In R vs. London County Council, exp. Conic 28 the court quashed a decision refusing

applicant permission to sell pamphlets at certain meetings. The decision had been taken

b)

c)

d)

e)

the

in

27 Discretionarv Potvers ( 1990), P.281'.282.
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reliance upon a council by law that nothing was to be sold in parks. Darling J. stated that each

application must be heard on its merits, 
-there 

could not be a general resolution to refuse

permission to all.

However, it can be prejudiced from the cases like Byole vs. Wilson 2e that a public body is

not precluded from having any general policy at all; a general policy is allorved provided due

consideration of the merits of an individual case takes place, and provided that the content lrrn.

policy is regarded as intra vires.

It was in R vs. P.L.A. ex P. Kynoch Ltd.30 that Bankes L.J. well stated the principles. The

Port of London Authority had refused an application for a license to construct certain works, on

the ground that it had itself been charged with the provision of accommodation of that character;

Bankes Z.-/. observed.

"There are on the one hand cases where a tribunal in the honest exercise of its discretion

has adopted a policy, and without refusing to hear an applicant, intimates to him what its policy

is, and that after hearing him it will be in accordance with its policy decide against him, unless

there is something exceptional in his case if the policy has been adopted for rpasons which the

tribunal may legitimately entertain, no objection could be taken to such a course. On the other

hand there are cases where a tribunal has passed a rule, or come to a determination, not to hear

any application of a particular character by whosoever made. There is a wide distinction to be

drawn between these two classes."

The difference between the two approaches is brought out well by Galligan;3t

28 (r918) r.KB.68.

29 (1907)A.C.45,Seealso,R.vs.TorquayLicensingJustices,ex.pBrockntan(195 l)2KB.784,andRvs.Tover

Hamlets London BoroughCouncil, ex.p.Kayns levenson (1975) I Q.8.43 l.

30 (r9r9) r.KB. r76.

3l The Nature and Ftmcliott of Poliq, vilhin Disuetiona\t Potuer (1976) LQR,332, P.349.
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"The implications of this more restrictive approach are that not only must an authority (a) direct.

itself to whether in the light of the particular situation a predetermined policy ought to be altered,

but also(b) must refrain from regarding a policy anything more than one factor amongst others to

take into account. In other words a policy may not become a norrn which, subject only to (a)

detErmines the outcorne of particular decisions.'t

American approach is stiftty different from that of British. K.C. Davis and RJ. Pierce Jr 32

gave the American approach on the subject in the following words,

"An agency's instructions to its staff do not "bind" the agency in at technical and formal

sense, but they limit agency discretion in important ways.

Firstly, a reviewing court can rely on the existence of staff instructions as the basis for

impeaching an agency's assertion concerning the meaning of a legislative rule....

Secondly,an agency's policy statements and instructions to its staff limit the discretion of

the agency's employees".

Given the large number of investigative, enforcement, and adjudicatory personnel that

would otherwise possess broad discretion, this effect is extremely important....

Thirdly,to the extent that agencies make their non legislative rules accessible to the

public, affected members of the public can ascertain the agency's rules and policies. They can

use that knowledge as the basis for decisions either to act in accordance with the agency's

policies or to attempt to change those policies.

Fourthly, politically accountable officials ---- the President and members of Congress -

can assertion agency policies to the extent that they are accessible in some .form. They can use

that knowledge to induce agencies to change policies with which the President or Congress

32 Adntinistralive Law Trealise.3rd ed. V.lll. P.108, 109.
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disagree.',But}.here also, agency can depart from the general guidelines or instructions provided

reasons should be given for such departure in a given case"'33

Generally speaking, same principles as are applicable in Great Britain are applicable in

India 3a and pakistan on the subject. In Pakistan, Ilo'am Bus Sem'ice vs. Board of Revenue 
35 is the

leading precedent in this respect. the Suprenre Court quashed the order of the Regional transport

Authorit-v by which the Authority acting according to ttie policy decision of the Provincial

Govemhent entertained the applications of limited companies and altogether refused to entertain

applications of individual transporters although the relevant law did not lay down any such

condition.

It was observed that R.T.A. being an autonomous body must act under the provisions of

the Motor Vehicles Act, 1939, and that it could not act merely as agents to the Government and

impart extraneous considerations in deciding the applications for permit, and that the authority

tried to give effect what it conceived to be the settled policy of the Government without

exercising its own independent judgment on the matter as required by the statute.

But in province of llest Pakistan v. Din Muhammod 
36 Justice Hamood-ur-Rehntan held

that administrative instructions contained in memorandum issued by authority competent to alter

or amend rules can be as effective and binding as statutory rules. Although such memorandum

may not have expressly amended the rules, it may nevertheless have effect of amending previous

rules.

33 Atchison. f.&S.F.R. vs. Wichita Board of T'ade.4l 2.U'S'800 (1973)'

34 For Indian cases see, Jit Singlt vs. State of Punjab, AIR I 979 SC I 034, Gu'baksh Singh vs. State of Puniab' AIR

lgg0 sc 1632, Rama Sttgar lndustries vs. state of A.P. ALR 1974 SC 1745 &J.C. Jadqv. vss. Haryana AIR

1990 SC 857 rvhere a contrary stance was taken by the lndian Supreme Court.

3s PLD r963 SC 564.

36 PLD 1964 SC 21.

236



In this context P.P. Craig 37 has rightly concluded: '

"lt is readily apparent that the optimum balance between rules and discretion will vary from area

to area. Only careful analysis of particular regulatory context can reveal that balance. Given that

this is so one should treat with reserve suggestions that the courts should force or persuade

agencies to develop more rules than they presently possess. The judiciary is not in a good

position to assess whether the complex arguments for and against rule-making should lead to an

increase in the prevalence of such rules within a particular area."

The whole topic was summarized by Lord Coke, J. in Stringer vs. Minister of Housing 38

in the following words:

"a minister charged with the duty of making individual administrative decisions in a fair

and impartial manner may nevertheless have a general policy in regard to matters which are

relevant to those decisions, provided that the existence of that general policy does not preclude

him from fairly judging all the issues which are relevant to each individual case as it comes up

for decision".

In the context of the conduct of petitioner who is invokingconstitutionaljurisdiction of

Supreme court under Article 184(3) to seek discretionary relief " it has been recently reiterated

by lftikhar Muhammad Chaudhry C/ through this pronouncement a0 that since jurisdiction of

37 Administrative Law. 2nd Ed. P.3 19.

38 (r 970) I W.L.R. 1281.

39 Anreer (Jmar ys. Additional District Judge Dera Ghazi Khan2ol0 SCMR l2l 5.

40 Kamal Shah vs. Govt. of N.LV.F.P.20l0 PLC (CS) 809, lt'avab Syed Raunaq Ali's case PLD r973 SC 236.
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Supreme court is discretionary 
o, .eren grant of leave to appear is discretionary 

42 therefore, the

(petitioner) is bound to come into court with clean hands' 
a3

5.3 Acting under Dictation

According to Professor Wode;4

"Closely akin to delegation, and scarcely distinguishable from it in some case' is any

arrangement by which a power conferred upon one authority is in substance exercised by

another.... The effect then is that the discretion conferred by parliament is exercised at least in

part, by the wrong authority, and the resulting decision is ultra vires and void'" Similarly

Professor S.A. de Smithseems to be in full agreement with Professor Wade' when he says'

,,An authority entrusted with a discretion must not in the purported exercise of its

discretion, act under the dictation ofanother body or person."45

Legally, this sort of attitude by the officials in the exercise of their discretionary power is

aptly called as failure to exercise discretion, and is pronounced as bad in law'

English courts always followed their principle and never hesitated to strike down a decision

which is dictated by an incompetent authority'

ln Lavender @) a son Ltd. vs. Minister of Housing ond Local Governmenl 
a6 a minister

dismissed an appeal purely on the strength of Policy objections entered by another minister; it

was held that his decision had to be quashed because he had, in effect, surrendered his discretion

ffil976,MuluntmadFaizKhanvs.AjmerKhan20l0SCMRl05.
42 Raja Kltanvs. L4anager (operarions) FESCO,20l I SCMR OiO, pt-t 20t0 SC 560,2010 PTD (service) I l3'

43 Aisha Sabir vs. Fida'ul-haq,20l0 SCMR l8l I '

44 H.W.R. Wade, Administrative Law. 5th ed' p' 329'

45 S.A. de Smith. Jtrdicial Review of Administrative Action' 4th ed' p'309'

46 ( 1970) I W.L.R. l23l .
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to the other minister. Similarly in a wartime case 
o'the court invatidated a reinstatement order

made under wartime labor regulation by a national service officer, who was empowered to direct

reinstatement of workers dismissed for misconduct. For the offrcer was acting under discretion

from the minister, whereas he had a statutory authority in his own right and should have

exercised his perso*ral discretion.

An interesting argument arose in a famous case of R .vs- Walthaur Forest London

Borough Council o8 The respondent council by a resolution increased the rates by over fifty per

cent. Ratepayers challenged the said resolution inter alia on the ground that certain councilors

who had voted in favor of the resolution had voted against it prior to a council meeting. They had

voted in favor of the resolution under the dictation of their party'while'rejecting the argument,

Donaldson,,&l R. observed :

"Bearing in mind that it must always be open to a member of the council to change his

mind at any time before the actual vote in council, the fact that he expressed a different view at

an earlier lime does not, of itself, give rise to any inference that his discretion was fettered or that

he voted contrary to his genuinely held views....

It is to make up his own mind on how to vote, giving such weight as he thinks

appropriate to the views of councilors and to the policy of the group of which he is a member. It

is only if he abdicates his personal responsibility that question can arise as to the validity of his

vote. Same principle was applied by the Indian Supreme Court in Commissioner of Police vs.

Gardhandas Bonerji ae under the law, the Police Commissioner granted license for the

constitution of a cinema. theater. Subsequently, he cancelled it at the direction of the state

47 Simms Motor Units Ltd. vs. Minister of Labor (1946) 2 All E'R' 201 '

48 (1928) Q.B.4l9: (1987)3 AllE.R.67l'

49 ArR 1952 SC 16.
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Government. The Supreme Court set aside the order of cancellation as the commissioner had

acted merely as the agent of the Government'

The court however rightly observed that the commissioner was entitled to take into

consideration the advice tendered to him by a public body set up for this express purpose, and he

was entitled in the bona fide exercise of his discretion to accept that advice and act upon it even

though. he would have acted differently if this important factor had not been present in his mind

when he reached a decision." This stance was upheld by the Indian Supreme Court in many

subsequent cases'o

pakistanicourts have applied this principle strictly and very frequentty. In an early case 
5'

the Supreme Court laid down the rule prohibiting the exercise of discretion on the directions of

superior authority. The requisition law empowered the provincial government to requisition

property under specified circumstances and also authorized the government to delegate its

functions to any of its subordinate official. The provinciat government after having authorized

the District Magistrate to discharge the functions relating to the requisition of property directed

him to requisition certain property, but the requisition order of district magisJrate was set aside.

59 Rowjeevs. State ofAndra pradesh, AIR 1964 SC 962; Raiagopala Naiduvs. State Transporl. AIR 1964 SC I

573 Orient Paper Mills v. (Jnion of India,AlR 1970 SC t498; and Durgacharan vs' State of Orissa' AIR

1987 SC 2267.

5l The Province of Easr Pakistan vs. Jogesh Chandra Lodhi. ll DLR (SC) 4l l'
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Chief Just ice Munir observed:

,,lt is perfectly clear from this proceeding that the additional district magistrate who made the

order under section 3 merely acted as a tool to the tand acquisition department of the

Government and did not at all apply his mind to the question wtrether it was necessary or

expedient to requisition ttre property' for a public purpose' On this ground alone' therefore' the

order must be held to be invalid ".52

In another case 
5'the deputy commissioner made a reference to Jirga on the order of the

Home Secretary, The full bench of the High Court held the order incompetent on the ground that

he did not make the order in his own discretion or on his own satisfaction, but in obedience to the

orders of the home secretary.

Similarly, in Mohammad Nawaz vs. Chairmqn District Courcil sa where a schoolboy

was rusticated by the Inspector of Schools under the strong influence of the chairman district

council, the court issued certiorari to quash the order of rustication, after observing that the

inspector of schools did not make the order independently, it was held by Justice Sojiad Ahmod:

',When the law requires that an order should he made by a particular authority, the

requirements are that the authority must exercise its own independent judgment while giving the

decision and not follow a line laid by some other extraneous authority, however higher in rank

and status it may be. If an official functionary who is under a legal obligation to come to his own

judgment in a matter allows himself to be completely swayed by someone else and accepts his

verdict without giving his own independent thought to the matter, the only sole conclusion to be

drawn is that such official functionary allow his will to be substituted by that of the other' The

52 tbid.

53 Slrcr l4/ali vs. State, PLD l96l Pesh. I l7 (FB)'

54 PLD 196l Pesh. 152.
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decision thus made is not his decision, having been imposed on hint by an extraneous authority

which he has not been able to resist."ss

This principle was followed in many subsequent cases by the Pakistani courts.56 Our

courts went so far in applying the principle that where a statute provided for seeking assistance,

guidarrce or instructions, ttrcy construed it very strictly and upheld this principle'

ln Al Abram Builders vs. Income Tox Appellate Tribunal 57 where interpretation of

section 7 of tlre Income Tax Ordinance was involved. Section 7 envisages obtaining of assistance

guidance or instructions by an I.T.O. from his superiors. Justice Ajmal Mion giving the opinion

of the court held that it was only in exceptional cases of difficulty that I.T.O. can seek such

assistance etc. The legislature never meant, by adding this provision, to allow an I'T'O' to

abdicate his functions and duties in favor of someone else. If it is interpreted otherwise, then the

very purity and sanctity of the hierarchy which provides for original and appellate jurisdiction is

completely tamished.

In leading case of Zahid Akhtar vs. Government of Punjab 58 in matter of terms and

conditions of civil servants, our Supreme Court strongly condemned the illegal attitude of elEcted

representatives and their unlawful meddling in unauthorized posting and transfers of civil

servants. Provincial Rules of Business, 1974 provide for the authority competent to transfer a

civil servant. In that case, the appellant was repeatedly transferred from one place to another by

the authority at the behest of elected representatives. But Supreme Court went wrong, as after

5i tbtd.

56 Abdtu. Rehman vs. Sbte, PLD l97l Pesh. 6l ; Fayyaz Hussain vs. AdntinistratorPLD 1972Lah316l'

Mohammadyousofvs.provinceofsindPLDlgT6Kar. l2l9; MuhammadTufailvsProvinceofPuniab,PLD

t978 Lah: 87 and Abdul Hasan ys. Chief Settlement Commissioner. PLD l98l Lah'271'

57 t993 SCMR 29.

58 PLD 1995 SC 530.

242



strong condemnation of this flagrant case of acting under dictation, it dismissed the petition as

being not maintainable. Similarly, since education had become a provincial subject after the

Eighteenth Amendment to the constitution. therefore the Governor. r*'ho was a federal appointee,

could not be empowered with sole discretion while exercising Revisional polvers to interfere in

provincial autonomy.se

The Supreme Court had ample jurisdiction to entertain the petition and to grant the leave

and relief to the appellant. However, it was not too long after this decision that the Supreme

Court had changed its attitude and granted leave and relief in a similar case.uo

5.4 Non Application of Mind and Acting under Dictation

An authority entrusted with a discretionary power should apply its independent mind to

the facts and circumstances of the case. In case of breach of this condition, there is a clear non-

application of mind and hence the order bad in the eye of law. The authority might be acting

mechanically without due care and caution or without a sense of responsibility in the exercise of

its discretion. 6l

Even during colonial period in Emperor vs. Sibnath Banerii 62 an order of preventive

detention was quashed as it had been issued in a routine manner on the recommendation of

police authorities and the Home Secretary himself had not applied his mind and satisfied himself

that the impugned order was called for.

59 Dr. Zahid Javedvs. Dr. Tahir Riaz Ch. PLD 2016 SC 637.

60 S. tl4azhar Hussain Bokhori vs. Government ofPuniab, PLD 1996 SC 59'

6l Hunuira Hassan vs. Federatiott o/'Pakistan:2012 PLC (C.q.) 566 (b) Lah

62 AtR 1945 PC 156.

243



ln Mohomntad Anwar vs. Province of Easr Pakistan u3 Da"ca High Court held that the

requisition authority should apply its own independent mind in order to reach the conclusion that

whether the property in question should be requisitioned or not'

ln Abul Ala Maudoodi vs. Government of West Pakistan 
* an argument was advanced

from the respordent's side that section 16 of the criminal l'aw Amendment Act' 1908

empowered Provincial Government to exercise a purely subjective judgment and the opinion will

be good even if no grounds are mention ed. Cornelius, C'J' repelling this contention observed:

,,That is a view with which I find it difficult to agree, the judgments (impugned) at the

same time indicate that in view of leamed judges, it is a duty of the Provincial Government to

take into consideration all relevant facts and circumstances. That imparts the exercise of an

honest judgment as to the existence of conditions in which alone the opinion may be formed,

consequently upon which, the opinion must be formed honestly, that the restriction is

necessary."65

Again his LordshiP observed:

,,A critic, doubting the applicability of this observation (observation of Lord Reid in

Ridge vs. Baldwin (1964) A.C. 40) to the present case would probabty pick upon the absence in

section l6 of any requirement that the Provincial Government shoutd have'reasonable grounds

for its decision, but it would require no great force of language to brush aside such an objection'

As I have pointed out, if the section be construed in a comprehensive manner' the

requirement of an honest opinion based upon the ascertainment of certain matters which are

entirely within the grasp and appreciation of the governmentalagency is clearly a pre-requisite to

63 PLD 1960 Dacca77o.

- 64 PLD I 964 SC 673.

65 ibid. at I').713.
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the exercise of the power- 66 Justice Cornelius had clearly laid down that the authorities

entrusted with discretionary powers cannot act mechanically but their decisions must be based

upon some reasons formed after application of their minds in each and every case. Normally,

superior courts do not interfere in the matters conceming exercise of discretion by administrative

bodies and subordinate courts unless it is shown that the same hd been exercised arbitrarily,

fanciful or against the principles laid down by the superior courts in this regard.67

Borium chemicals Ltd. vs. Company Law Boord 68 is the leading Indian case on the

subject. Under the companies Act, 1956, the government was empowered to issue an order of

investigation if there are circumstances suggesting fraud on the part of the management.

An order of investigation against the petitioner company was passed by the central

government. It was held by the Supreme Court that it was necessary for the Central Government

to state the circumstances which led to the impugned action so that the same could be examined

by the court.

Shelat ./ observed:

"There must therefgre circumstances exist which in the opinion of the Authority suggest what

has been set out in sub-clauses (l), (ii) or (iii). If it is shown that the circumstances do not exist or

that they are such that it is impossible for anyone to form an opinion therefrom suggestive of the

aforesaid things, the opinion is challengeable on the ground of non-application of mind or

perversity or on the ground that it was formed on collateral grounds and was beyond the scope of

the statute."69

66 ibid, P. 714.

67 Tassoduq Hussain Gilani vs. State'-2012 P. Cr. L. .1. I108 (SC).

68 AIR 1967 5C295.

69 ibid P. 325.
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Justice Hidayatullah in the same case observed:

,,No doubt the formation of opinion is subjective but the existence of circumstances relevant to

the inference as the sine quo non for action must be demonstrable. If the action is questioned on

the ground that no circumstances leading to an inference of the kind contemplated by the section

exists, the action might be exposed to inference unless the existence of the circumstances is made

out.t'70

Lahore High court has clarified this point as follows,,

,.an authority which is given discretionary powers is bound to exercise it fairly according

to rational and intelligible reasons. Any action or decision which does not meet such threshold

requirements has to be considered to be arbitrary, hence subject to review. '' quitt a similar

reasoning was applied by the Supreme Court of Pakistan in the leading cases of dissolution of

National Assemblies.T2

ln Ghulam Mohy-ud-Din Shah vs. Government of Punjab 73 Justice lhsan-u|-Haq Ch'

relying on the same principle held:"The difficulty is that respondent No.2 (Secretary) did not

apply his mind to the request of the petitioner. He kept on waiting for feeding from the

subordinates who had their own objects in dealing with the matters of the citizens'"

Here, the secretary (Respondent No.2) did not apply his mind to the application of the

petitioner with regard to the de-notification of the property requisitioned in 1978'

Closely related to the concept of application of mind is acting on recommendation or dictation'

There are two types of recommendations one is lawful recommendation and second is unlawful'

70 ibid. P. 309.

7l Sikander A[i vs. Governmenr College Universitlt Lahore 2Ol2PLC (CS) I l9(b) Lahore High Court'

72Haji saif(,/tlahKhan'scase.PLDl989SCl66: AhmedTariqRahimvs.FederationofPakistanPLDl992SC

646.andNatt'azSharifvs.FederationofPakistan,PLDl993SC4T3'

73 1995 CLC 1998.
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Unlawful recommendations are those where the authority exercising discretionary power acts on

the advice or recommendation of some other authority that is aptly regarded as alien for that

purpose. Thus, for example, when Thal development authority dismissed an employee on the

directions of chairman agricultural development corporationTaor the chief settlement

commissioner instead of himself deciding a question relating to the registration of an industrial

concern left in India relied on the finding of Claims Authorilv 75 or Revenue Authorities refused

to renew a lease of colony lands by acting under the instructions of Army 76 or the chairman,

federal land commission exercised sao ntotu revision on the application of another pe.son " o.

the delegate of Chief Settlement Commissioner made his adjudication relating to the verification

of claims entirely dependent on the findings of a third pafty.78

All these exercise of discretionary powers were declared as without lawful authority. In

the last mentioned case, Shafi-ur-Rehman I termed such an action as "abdication ofjurisdiction,

surrender of discretion and refusalto exercise jurisdiction."Te

There is, however, another position, i.e. when by law an authority has to act on the

recommendation of some other body. Courts hAve shown a completely different attitude in such

like case. In two .ur.r''o Karachi High Court and the Supreme Court had held that where an

authority has to exercise its discretion, by law, on the recommendation of another statutory body

74 Saddique Ahmed vs. Chairman Agri. Development Corp.' PLD 1968 Lah' 685'

75 t'ousaf vs. Govt. of Pakistan, PLD 1970 Lah. 581.

76 Mohammad Aslam Sia/ vs. Govt. of Pokistan.PLD 1973 Notes -148 at225.

77 Mohammad Khan ys. chairman, Federal Land Commission, PLD 1977 Lah. 461 .

78 Sher Mohammod vs. Abdur Rashid. 1980 SCMR 928.

79 rbid.

80 l,lanrhctr.4li Al.Jatoivs.Govt.ofSind.lg8SPLC(C.S.)344.and ll''alat'ot.1li t'lirvs.P.l.,'1.C. l995SCMR650.

247



then those recommendations should be adhered to except for reasons to be recorded. The famous

htdges case or the Al-Jehad Trust core" was also decided relying upon this principle.

Federatioy of Pakistan vs. Charsoda Sugar Mills Ltd t2 is a classic example of failure to

exercise discretion. The Central Board of Revenue, although satisfied that there lvas a substantial

short-fall in the production capacity of the lMills, did not allow the actual shortfall. The Board

merely relied on its own formula of lT%ocut on the total production capacit-v. Jtrstice ]vhrhammad

Alqam very rightly observed:

,,ln doing so the board acted almost mechanically and failed to exercise the discretion

vested in it under the law. It was the duty of the Board to have acted justly, fairly and reasonably

having full regard to the facts and circumstances of the case before it. The board did not weigh

and examine the merit of the claim pleaded by the respondent. This indeed, is tantamount to the

refusal on the part of the Board to exercise quasi-judicial discretion vested in it under the law." 83

Apart from these categories Professor de Smith 8a makes another category, i.e.

undertaking not to exercise discretion. If an authority by grant or contract divests itself from the

very essential purpose for which it is created then courts readily declared such contract or grant,

as the case may be, as unlawful. But there is a very complicated jurisprudence in relation to this

ground ofjudicial review. Courts normally interfere only in the cases where the authority have

renounced at least a part its statutory birthright and not otherwise. 
85

8r PLD t996 SC 324.

82 1978 SCMR428.2009 SCMR 1354.

83 ibid. at P. 430.

84 .lulicial Review olAdministrative Action. 6th ed. P. 474.

85 Shabana Akhtar ts. D.C.O. Bhakkar.2012PLC (CS) 366 (a) LHC'
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5.5 Non-Compliance of Procedural Requirements

Exercise of discretionary powercan be held to be bad because of authority concerned did

not comply with the procedural requirements laid down in the statute, provided that the court

holds the compliance with the procedure to be mandatory. Procedural errors are also held

jurisdictional errors if the procedural requirement is held mandatory as distinguished from

directory.s h is for the court to decide rvhether a procedural requirement is mandatory or

directory. For example a provision requiring the decision making body to consult another

authority before arriving at a decision, is uiually considered mandatory.

ln Narayana vs. Stote of Kerala, t' the provision in question authorized the state

government to revoke the license of a licensee for supply of electric energy in public interest but

only after consulting the state electricity board. The court ruled that the consultation with the

board was a condition precedent for exercising. the power of revocation of license and was thus

mandatory. Although the board's opinion *u, nol binding on the government, nevertheless,

consultation with it was imperative condition for revoking the license.

Another case on the similar point is Naraindas vs. State of Madhyo Pradesh 
tt The

Government was authorized to prescribe text books for various courses in schools in consultation

with the board of higher education. The government consulted the chairman but not the entire

board. The government's notification prescribing text books was accordingly held void. Under

the Land Acquisition Act, the collector is required to give an opportunity of being heard to a

person filing objections against the proposed land acquisition. This duty to afford the opportunity

86 A4ttlumntad Ismail vs. Proyince of East Pakistan, PLD 1964 SC 475. PLD 1964 Kar- 425'

87 AIR 1974 SC 175. Quoted by Hamid Khan. Principles of Adntittistrative I'aw.Oxtbrd U.P.2012, Karachi.208'

88 ArR 1974 SC t232.tbid.
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of hearing has been held to'be mandatory in Mandir Sita Ram vs. Lt. Governor of Delhi 8e if

property is acquired without complying with this procedure, it would be quashed'

It is an admitted fact that effective checks and control of abuse of power b-v- judiciary on

the basis of procedural ultra vires would help to drastically cut dorvn, large number of pending

litigation in apex courts in Pakistan. 
e0 Somehow in our country, the rt'ide worded conferment of

discretionary powers without framing rules and fro..dur., to regulate its exercise has taken to

be enhancement of power and it gives the impressioh in the first instance, but where the

authorities failto rationalize and regulate it by compliance of procedure, courts have to intervene

more often. el 
'i'

Supreme Court of Pakistan on many instancese2 has made it clear that if an act is required 
.

to be performed by agency, authority or instrumentality according to prescribed procedure within

the legalambit, it must be performed accordingly and not otherwise.

i
Mi. Justice A.R Cornelirs " had advdcated the structuring of administrative tribunals to

scrutinize the power exercised by the public functionaries, in performance of their duties'

Alluding to the fact that, the administfative agent in exercising his discretion in a particular case,

has to take into account, frequently, a great number of relevant factors which are beyond the

ordinary contemplation of the judiciary, and often cannot be formulated on any precise principle.

The court whose discretion is always exercised judiciously, being added by the

formulation of guidelines either in the statutory procedure or in the precedents, would not be in

such cases to view the matter from too narrow an angle. This is one of the major factors of

89 AIR 1974 SC 1868. Quoted by Hamid Khan ibid.

90 Abid Hussain vs. P.lA.C. PLJ 2005 SC 886. PLD 1992 SC 1092, 1999 SCMR 467.

9l Governntent of K. P. K vs. Meiee Flour and Getreral lt4i lls.l 997 SCMR I 804.

92 pLD t987 SC 447,1998 SCMR 2268, 1998 SCMR 2419,PLD 196-4 SC 829,1986 SCMR 7. 1993 SCMR 177.

93 " The Law" Fortnightly. Karachi, lst December. 2005.
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favorirrg the belief held in the countries where the"Droit Administratiff is prevalent' that the

criticism of administrative actions cannot be safely entrusted to judicial authorities'

Administrative courts have much extended powers and means for obtaining relevant

information that is possessed by judicial courts. This undoubtedly is an aid to correct

appreciation of any decision under review, and if I might say so, it probably acts equally

efficaciously on the one side for granting the review prayed by the citizens. and on the other. to

justify the actiolr of administration on the ground not appearing from the order under review'"

Brown and Bell 'n hur. expressed the view that judicial control presupposes the existence

ofjudges, law and procedure. Here the discretion rnust be exercised not only in accordance with

the general principles of substantive law, but also strictly within the procedural cannons set by

Whenever any person or body of persons is empowered to take decision after ex post

facto investigation into facts which would result in consequences affecting the person, property

or other right of another person, in the absence of any express words in the enactment excluding

the application of principles of natural justice, the courts of law are inclined generally to imply

that the power so given is coupled with the duty to act in accordance with such procedural

principles of naturaljustice as may be applicable to the facts and circumstances of the 
"u,.. "

The significant procedural principle of audi alteram partem wlll be read into the law

unless its application is excluded by express words. A duty is cast on every administrative

tribunal to act fairly and justly and with due regard to the principles of natural justice unless

specifically exempted from such limitation. Before a stigma is attached to one's character, which

94 French Administrative Latv,Clarendon Press, Oxlbrd. 1993. p'41'

95 Llniversitv of Dacca vs. Zakir Ahntad, PLD I 965 SC 90'
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might dog onels footsteps all one's life, it is, incumbent upon an administrative authority to give

an adequate opportunity of showing cause against the proposed action. e6

The primary purpose of judicial review is to keep the porvers of government within their

legal bounds so as to protect the citizen against their abuse. 
e7 The individual is in the rveakest

defensive position against the mighty power of administration. It is therefore, important function

of courts.to ensure that government powers are exercisea accorairig to the law, on proper legal

principles, according to rules of reason, justice and not on the mere caprice or whim of the

administrative officers, and that individual has adequate remedies when his rights are infringed

by the administration. The abuses of governmental powers do not necessarily carry any innuendo

of malice of bad faith. Government departments may misunderstand their legal position as easily

as many other people and the law which they have to administer is'frequenily complex and

uncertain. Abuse is, therefore, inevitable, and it is all the more necessary that the law should

provide mtjans to check it. 
e8

The courts are constantly occupied with cases of the kind which are nothing more than

the practical application of the rule of law, meaning th4t the government must have legal warrant

for what it does and that if it acts unlawfully, the citizen has an effective legal remedy. On this

elementary foundation, courts have erected an intricate and sophisticated structure of rules'

It is also the concern of judicial review to see that public authorities can be compelled to

perform their duties if they default in doing so. The courts are called upon in many cases to

compel administrative authorities to perform their functions and to exercise their powers in

accordance with law and principles of natural justice. The law provides compulsory remedies for

96 Abdus Saboor Kltatt vs. L/niversity of Karachi, PLD 1966 SC 536'

97 l-l.W.R. Wade. Adntinistrotive Law, (1977) ibid'

98 rbid.
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such situations, thus dealing with the negative as well as positive perspective of

maladministration'ee ,

The spirit of judicial scrutiny lies in.judge made doctrines which apply right across the

board and rvhich therefore, generally set legal standards for conduct of public functionaries' The

purpose of administrative justice, subject as it is to the vast empires of executive power that have

,/l

been created. is that the public must be able to rely on the law to ensure that all his porver may be

used in a way comfortable to its ideas of fair dealing and good governance' Administrative

agencies are not empowered with discretion to choose a procedure of their own choice; such

unstructured discretion would breed arbitrariness in decision making process, which is contrary

to principles of good governan"e.too

5.6 Non-observance of Jurisdictional Principle

The most difficult, yet most important task; however is to distinguish jurisdictional facts

from other facts----a distinction that determines the reviewability of a question. 'o'Th" doctrine

of jurisdictional ultra vires has attained a high level of sophistication, so that the courts are

enabled not merely to control actions which are obviously outside ofjurisdiction, but to examine

the reasonableness, motives and relevancy of considerations.l02

Clear-cut cases of ultra yires are those where the authorities act without any jurisdiction

or in excess of jurisdiction vested in them. A tribunal improperly constituted acts without any

99 rbid.

100- Mst. Alia Riazvs. Government of Punjab,20l5 CLC 1640'

l0l D.M.Gordon. Tlte Relationof FactstoJurisdiction, Llgzgl 45 LQR459at479 ontheditllcultytodrarvthe

dis!inction.

r02 rbid.
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jurisdiction. oversteps its limits by doing something not authorized by

are atso held jurisdictional errors if the procedural requirement

jurisdiction. Thus where a chairman the resolution of the committee in which three members not

entitled to vote participated, the resolution was held illegal. 103

Similarly. wrong action constitutes want of jurisdiction e.g., where a conciliation officer

instead of issuing a failure certificate (due to impossibility of settlement), referred a labor dispute

to his superior officer. '* A tribunal acts in excess of jurisdiction rvhere. it having initial

law.l05 Procedural errors

is held mandatory as

distinguished from directory. 
I 06

Where, a licensing authority, instead of renewing regular permits, entertains applications

and invited objections for the renewal of a temporary permit for motor vehicles, the proceedings

were held vitiated by grave errors of procedure. to' Thus if a licensing tribunal, having already

issued its permits, seeks to impose a further condition by attempting to make owners of auto

rickshaws fix taxi meters of an improved brand, it exceeds its powers.los

Theoretically,.the jurisdictional principle enables the courts merely to prevent the

inferior courts, tribunals and authorities from acting in excess of their powers, but in reality they

have increasingly entered into the heart of the subject matter by interfering on grounds discussed

in earlier chapter namely, reasonableness, bad faith, extraneous considerations, unfairness,

manifest injustice etc. Procedural ultra vires are also held to be jurisdictional defects if the

103 Abdur Rehntan vs. Collect or , PLD I 964 SC 46 I .

104 Hotel Metropole Karaclti us. Etnployees UnionPLD 1964 SC 633.

105 Balilyin & Francis Ltd. vs. Patents Appeal Tribunal ll959l2 All ER 433 at 4,4,8-

106 PLD t964 SC 475. Ibid.

lO7 Clmndra Transport Contpaw vs. State of Puniab, AIR 1964 SC 1245.

108 I/. l'. Roza Begvs. R.T.A. Dacca PLD 1965 Dacca33. PLD 1992 SCll3.
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procedural requirement is mandatory. '0e However on a point of law, if administration has

adopted an interpretation which is possible one, the courts would support the executive action

based on such construction. 
ll0 On a point of procedure. the essential duty is to secure fairness.

The most important aspect of the question is._to. rvhat extent does the jurisdictional principle

enable the reviewing court to control the exercise of power by the executive authorities?

Agencies invested with discretion must J*.r.ir" it properly and they are not allowed to

surrender their power to any other authority. This phenomenon is termed as abdication or

surrender of authority or discretion. Thus, where the chief settlement commissioner did not apply

his independent mind to the question raised in the petition for revision, but mere countersigned

the note put up by the settlement commissioner, it was held that he has not exercised the

jurisdiction vested in him. lll Similarly, expulsion from a scholarship scheme by a government

department did not render a student liable to be expelled from university. Expulsion from the

uliiversity had to be ordered by the proper authority in accordance with the relevant statutes and

regulations. ll2

When a commissioner delegated with the power by the government to requisition

immoveable property under a statute acts on the directive of the government, his orders were

struck down as being abdication of his own authority, and such orders were considered the

violation ofjurisdictional principle. I r3

In a case where a person sought an appointment as assistant in the office of D.C. Gujarat,

Post was advertised and many applicants applied for the post. Recruitment committee held test

lO9 Muhamnnd Isntail vs. Province of East Pakistan, PLD 1964 SC 475.

r t0 PLD 19645C673.

r I r PLD 1964 SC 829.

I 12 Hantid Javed vs. Dean, Faculty of Engineering PLD I 964 Lah 4$3.

l13 ll4uhammad Tufail vs. Province of Puttictb. PLD 1978 Lah. 87.
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and interviews of the candidates for the post, but a person who never appeared in test or

interview and allegedly nonresident of the district ton"t'ntd was appointed due to the

recommendation of chief minister of Punjab. The Supreme Court held that the appointment letter

issued in this case is not sustainable in the eyes of law. being outcome of undue influence and

agication of authority. 'la This view was reiterated in many judgments concerning same point of
i

law and fact.l15

5.7 Epilogue

From the above extended discourse, it is clear that not only judicial control of

administrative discretion is one of the organs of good governance but by and large it is the most

important one. The courts have become final arbiters of the exercise of authority by

administration in order to ensure that such authority is exercised in accordance with law and free

from abuses like arbitrariness, caprice, perversity and violation of principles of naturaljustice.

ln the process of this judicial activism, a vast body of principles and procedures has been

laid down by the superior courts in all common law countries, including Pakistan. These

principles and procedures have become the primary guidelines for bureaucracy in exercise of

their power and authority. The Administrative Law is at the crossroads of the principle organs of

the government, legislature, executive and judiciary.

Legislature, frames the laws and rules there under for the conduct of the administration in

a country, the executive carries out its functions in accordance with laws and rules so framed,

and is responsible for the conduct of the administration; and the judiciary, through judicial

t! 2004 scMR 303.

I l5 NLR 2004 Service 85.
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review, keeps administration and administrative authorities within the bounds of law framed by

legislature.

Thus, judicial review, exercised by the courts over the acts and orders of administrative

authorities, has emerge d as sine qua non for the welfare state. The Judicature has to perform the

ultimate function of accountabiliry* of administrative authorities and protection of a common man

by the instrument ofjudicial review.
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Evolution of Doctrines of Judicial Review and

Administrative AccountabilitY

So long as the govemment's minimum functions in Pakistan remained the preservation of

domestic order and the defense of national interests and integrity. there was little concern about

the arbitrary exercise of administrative power. If the government did no more, there would be

relatively infrequent occasions for direct confrontation betrveen the public officers and the

private citizens. With the decision of the government to start social development projects, public

power became an instrumentality in the country for the achievement of purposes beyond the

minimum objectives of domestic order and national defense'

Old rights began to be subjected to new forms of limitations. Some matters once left to

private bargaining became foreclosed by public statutes. The doctrines and procedures of

ordinary law gave little specific help in working out the ultimate paffern by which old-.rights

could be subjected to the social interests given preferred place in the welfare state.

As social justice became a conscious end of state policy there was an inevitable increase

in the frequency with which ordinary citizens came into a relationship of direct encounter with

government power holders, the citizen's significant encounter was with the officials representing

a rehabilitation and resettlement authority, an administration of local government, a rent control

body or a land acquisition officer etc. It was this dramatically increased incidence of encounter

that laid the task of judicial review of administrative discretion in Pakistan. What had happened

in these instances was that areas. of decision formerly subject to private negotiations were then

brought within the reach of the rule of law. There were othel features inherent in the system of

the judiciary in pakistan which encouraged the growth of judicial review. Among those features

was the extraordinary respect and influence that the judiciary commended in Pakistani society.
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Braibanti had made a survey of the historilal, social and political factors which have

contributed to this influence. He ascribes the prominent role of the judiciary and its influence to

severe political instability over a period of several 1'ears rvhich prevented the flourishing of

institutions capable of infusing order and justice in the bureaucratic system. Legislatures scarcely'

had time to organize themselves when crisis seized them and dissolution was upon them' The

industrial sector was not large enough to have spawned a strong trade union movement: hence no

redress of intemal bureaucratic grievances bould be had from employees unions ' ' ' ' '

6.1 Fusion of Western Legal Norms in Local Framework

,,ln pakistan the presence of feudal and tribal values premised essentially on a master-

servant relationship stood as an ideological deterrent to effective trade unionism ' ' ' ' ' In the

haste of partition the trauma of its afterglow, and the disorder of its sequel, the administration of

Pakistan could barely maintain itself no less experiment with new means of employee

representation.

Hence, a natural vacuum was created into which the power of the judicial order flowed in

obedience to the laws of nature. Secondly, the disarticulation caused by partition and especially

by the large number of refugees who had to be integrated into the bureaucratic apparatus' created

the raw materials for litigation. An uncommon amount of distress was to be found with

significant injustice. Not only was this true in matters concerning the internal operation of

bureaucracy but in matters of extemal administrative law as wetl ' ' ' ' .'' 
I

For the purpose of judicial review, the judiciary in Pakistan has classified administrative

authorities into two groups: the first group consists of those which may be called tribunals or

ffireaucracyofPakistan,'inRalphBraibanti.andassociates,AsianBtu.eattcratic
Sys/erts Entergentfi'otn lhe Britislt Intperial Tradition' p' 519'
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quasi-judicial bodies and the second comprises those who are mere administrators. As regards

the first category, the control of the court is generally confined to compelling them to do or to

abstain from doing any specific act which any statute positively requires them to do or to abstain

from doing

The superior courts of Pakistan have laid down two tests to determine whether the

tribunal is a court or not. One of the tests is rvhether the tribunalexercises jurisdiction by reason

of the sanction of law and another test of tribunal's being or not being a court is whether it can

take cognizance of a /is and whether in exercising its functions it proceeds in a judicial manner. 
3

The Supreme Court has clarified the distinction by pointing out that is on policy,

expediency and discretion and the approach is subjective. A judicial tribunal, on the other hand,

determines disputes by a fixed objective standard. 
o There is no separate law of administrative

liability in Pakistan. There are, however, a number of special rules peculiar to various classes of

authorities. Special immunities are enjoyed by police officers, customs and excise officials and

members of the armed forces on duty.

Several statutes which empowered public authorities to acquire land compulsorily

provided that the validity of such orders might be challenged in High Court on prescribed

grounds by aggrieved persons.' Other statutes provided a right of appeal to the superior

administrative tribunals in respect of orders and decisions of public bodies. For example, a

person aggrieved by the decision of a regional transport authority could file an appeal, under the

Motor Vehicles Act, to the Board of Revenue. Appeals to the superior tribunals were confined to

2- Messrs Faridsons Ltd., Karachiandanothervs.Governntent of Pakistan, PLD l96l SC 537-

3 - lhorks Manager, Carriage and lVagon Shops, Moghalpura vs. Hasnnt, I L R 1947 Lah. l.

4 - The Tariq Trattsport Contparyt, Lahore vs. Sargodha-Bhera Bus Service, Ltd. P L D 1958 S C (Pak.) a37-

5- ll/.4PDA vs. Bashir Hussain Shah. PLD 2015 SC 344.
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questions of law. The decision of many classes of applications, claims and controversies in

which the interests of administration were involved was committed to special administrative

tribunals which were thought to enjoy a substantial measure of independence of the

administration. In one sense, these specialtribunals rvere part of the machinery of administ,u,ion,

in anottrer sense they were to be regarded as machinery provided for adjudication.

The tribunats differed from one another in constitution. powers and procedures. The

regional transport authorities, the custodians of evacuee property and the rent controller

constitute examples of administrative tribunals which performed quasi-judicial functions as well'

The High Court nevertheless exercised writ jurisdiction in relation to decisions made by these

tribunals. 
6

The Supreme Court, in the case of Fazol-ul-Qadeer Choudhry established the principle

of the inherent prerogative of the courts to interpret the constitution and to review legislation for

its Constitutionality. The Chief Justice of Pakistan placed the matter of the court's power on a

more general ground, namely, the ground that a written constitution necessarily connotes the

existence of courts which will, in a graded hierarchy, examine and fully decide the questions

which are certain to arise in a great number, of whether an act of a statutory authority or a law

passed by a law-making authority under the constitution is, or is not, in contravention of the

Constitution. 
T

In another case the Supreme Court took the opportunity once again to affirm the right

judicial review of legislative acts. The right was extended by the Chief Justice to the review

executive acts. 
8

6 lshfaq Khan Klmkwanivs. Mian Muhammad Nawaz sharif , PLD 2015 sc275.

7-PLDl963SC486.
8 - Saiw,etl Abul 

"4la 
lllarrcloodi vs. Governetnent of llest Pokistan, P L D 1964 S C 673'
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The scope of judicial review was conditioned by a variety of factors in Pakistan such as

the language in the statute of discretionary power, the subject-matterto which it was related, the

character of the authority to which it rvas entrusted, the purpose for which it rvas conferred" the

materials available to the court and, in the last analysis, lvhether a court rvas of the opinion that

judicial review would be in the public interests. In some cases the scope of revierv was also

influenced by the form of proceedings in *t',it review was sought.e

The power of the courts to control.abuse'of discretion varied accordingly as a party

aggrieved brought an application for cerliorari or mandamlrs. But in Pakistan no clear guidance

was available for the drawing of a boundary line between discretion which was regarded as

essentially administrative and therefore reviewable only in other forms of proceedings. The High

Courts did not ordinarily issue writs in matters lying within the jurisdiction of administrative

authorities. They did so only if they came to the conclusion that a provision of law, rule or a

regulation had been entirely overlooked. 
l0

The crucial problem about the scope of judicial review of administrative discretion in

pakistan has been the determina1ion of the extentto which courts could review mixed questions

of law and fact. According to authoritative judicial opinions, some questions are deemed

questions of fact because substitution of judicial for administrative judgment is undesirable, and

some questions are deemed questions of law because there is no clear line of demarcation

between the two.lt The seeming inconsistency of the cases compels recognition of a wide margin

for judicial discretion in determining whether or not a particular question is a question of fact.

9 - Shahjehanvs. Syed AmiadAli2000 SCMR 88.

l0- This conclusion is supported by the decision olthe Lahore High Court in Muzaffar Ali Shalt and another vs. The

Vice-Chancellor, universi$t of the Punjab, P L D l 96 l Lah' I 30'

ll - Iffat Kaznti vs. Shuja Akbar PLD 2005 SC 395.



The presence of an alternative remedy under a statutory provision did not operate as a bar

to the issuance of writs in Pakistan, particularly when an administrative tribunal assumed

jurisdiction in a matter in rvhich it did not have jurisdiction. The rvrits were also issued rvhen the

alternative remedy was either too costly or entailed such dela.v that the petitioner was likely to

suffer irreparable loss.l2

The powers of the High Courts to issue directions- orders and writs was not limited to

writs in the English form but extended to the making of orders restraining or directing any

administrator whose exercise of discretion was not proper. In the exercise of their writ

jurisdiction, however, the high court did not substitute their discretion for the administration' 
l3

The superior courts of Pakistan were not satisfied when a citizen's freedom was

subjected to restriction uncles it was proved to their satisfaction that the grounds for the

imposition of restrictions were not only stated by law as reasonable in themselves but were also

applied reasonable and the restrictions proposed to be imposed were based on facts. la '

The judiciary was doing its best in Pakistan to infuse into the administrative process the

legal norms of the constitution. A conscious effort was being made to inculcate in the public

servants a spirit dedicated to preserve, protect and defend the Constitution.l5

The practice of voluntarily giving reasons for decisions was not a feature of the

administrative process in Pakistan. The superior courts, therefore, evolved doctrines that had the

direct or indirect effect of requiring the administration to fumish justification for its own

conduct.l6 An administrative body in ascertaining facts or law was placed under a duty to act

12 - LVali Mtthantnnd vs. BadrulJalil, P L D 1956 Kar' 250'

13 -Tariq Transporl Companyls. Sargodha-Bhera Bus Service, P.L D 1958 S C 437.ibid'

14 - SaD)tetl .4but ,Aia Matrloodi vs. Goyernment of l4resl Pakistan, P L D 1964 S C 673.

l5- l't. H. Baker vs. Federation of Paksitan, P L D I 956Lah' 925'

l6- CenevraRichardson,"TheDutytoCiveReasons:Potential andPractice" 1986PublicLaw,437-445'
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judicially even though its proceeding did not have the formalities of a court of law. The

administrative body whose decision was actuated in whole or in part by questions of policy was

in some cases required to act judicially in the course of arriving at that decision. It rvas

particularly true when the administration, in order to arrive at a decision, had to consider

proposals. objection and evidence.lT 
,,

In cases dealing with requisition and acquisition of land and also in various other cases

where administrative powers exercises under different statutes the courts had frequently noticed

careless applications of the law. Since public officers called upon to exercise such powers did not

carefully read the provisions of law under which they purported to act, they were advised to

consult State lawyers before undertaking various steps under the relevant statutes.l8 Not only the

administrators of lower ranks but also the governors were persuaded by the courts to stick to

constitutional provisions le

The courts in pakistan have insisted that any invasion on the rights of citizens by

anybody, no_matter whether by a private individual or by a public official, must be justified with

reference to some law of the country. This principle is embodied in Artiqle 2 of the Constitution

of Pakistan 1973 which seems to be the outgrowth of the concept of "due process of law" as

conoeived in the American Constitution. The courts have also emphasized that there is no

inherent power in the executive, except what has been vested in it by law, and that law is ths

source of all powers and duties 'o The Superior Courts in Pakistan hirve made eTforts to educate

the bureaucracy to act according to the maxim: Nenro debet esse iudex in propria causa (no man

l7- M. H. Bakervs. Federation of Pakistanm, P L D 1956Kar,217'

18 - Mesesrs Monin Motor Contpany vs. Regional Transport Authority, Dacca, P L D 1962 Dacca 310'

19 - Maulvi Tanimddin Khan vs. Federatiott of Pakislan, P L D 1955 Sind 96.

2O - Ghttlam Zantin vs. A. B. Kondkat" P L D 1965 Dacca 156'
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can be a judge in his own cause). This principle was made applicable to all tribunals and bodies

having jurisdiction to determine judicially the rights of the parties.2r The public officers were

advised not to do any"thing which might even create a suspicion that there had been an improper

interference in the cause ofjustice.22

public administration in Pakistan was exposed by the judiciary to the need for the

application of the concept of "equal protection of laws". One of the propositions put forward by

the courts was that no person or class of persons should be denied the same protection of laws

which was enjoyed by other person or persons or other classes in like circumstances. Another

generalization more frequently stated was that the guarantee of equal protection of laws required

that all persons should be treated alike, under like circumstances and conditions, both in the

privileges conferred and in the liabilities imposed. 
23

The higher courts of Pakistan did not appreciate the attitude of some members of

government bureaucracy when it was found that they used force and frightening techniques to

enforce their decisions. A serious view of this matter was taken when an officer attempted to

dealwith the rent control dispute on the administration side and ordered the police to inquire into

the antecedents ofthe tenant. The high court recorded its disapproval ofthe technique adopted by

that officer and issued a note that a public servant acting in deliberate disregard of law in such

matters exposes himself personally to the risk of an action for damages.2a

The concept of equality before law was applied by the Pakistan judiciary in cases in

which administrative discretion was reviewed. The concept was not interpreted to mean an

2l- Muhammad (Jsman Khan vs. Deputy Rehabilitation Commissiener Mardan' P L D 1957 (Peshawar), 54'

22 - lbid., p. 56.

23 - Inam ttr Rehnnn vs. Federotion of Pakistan' 1992 SCMR 563'

24 - Khalil trr Rahmanvs. Deputv Cotntrtissioner. Larkana and others' P L D 1963 Kar.2l3.
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absolute equality of men, but the denial of any special privilege by reason of caste, creed and

gender. In order to enforce this principle, the courts insisted that the powers of public officers

must be defined. The principle of equality before law did not come into play in any controversy

as to the validity of a law enacted by the State. It came into play in the sphere of its enforcement.

Most of the jurisdictions offered for judicial review in Pakistan were general. not historical, in

nature.25

Usually they started from recognition of obvious dangers to civil liberties inherent in any

democratic community in which majorities reflected public opinion. It was then concluded that

the only or best method of curbing these dangers was to empower the judiciary to veto the action

of majorities in the interests of the republican virtue.26

6.2 Evolving Doctrines of Judicial Review

There are certain doctrines which were enunciated in the pre-martial law period and

continued to be used during and after the withdrawal of martial law. The continuity of some of

them was not, however, maintained. There are instances in which it is possible to discern a single

thread through the entire fabric of judicial review. the concepts of "natural justice", "due

process of law" and "equal protection of laws" constitute threads which run through most of the

decisions in which administrative directions is reviewed. The doctrines which remained in

uninterrupted use are mostly those which were found in the writings of Western jurists.

6,2.1 Doctrine of Natural Justice

prominent among the doctrines which remained in uninterrupted use in Pakistan was the

concept of natural justice embodied in the maxim audi alteranr partem (no man shall be

25 - l.A. Sharwani vs. Covernment, l99l SCMR 1041.

26- lttthanrnrud Shabbir Ahmed vs. Secretaryt, Finance Division, 1997 SCMR 1026
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condemned unheard). The concept was originally explored by Westem jurists. Its frequency of

apptication in the decisions of the national courts in the United States and England and also in

the pronouncements of the International Court of Justice has been ver-r' high.

The principles of natural justice were considered to be those rules in Pakistan lvhich are

laid dorvn by the courts as being the minimum protection of the rights of the individual against

the arbitrary procedure adopted by a judicial. Erusi-judicial or administrative authorit-v while

making an order affecting the rights of private citizens. These rules were intended to prevent

decision making authorities from doing injustice. The Four principles of natural justice

commonly recognized by the superior courts of Pakistan were that:

a) person whose civil rights were affected must have a reasonable notice of the case he

had to meet;

b) he must have reasonable opportunity of being heard in his defense;

c) the hearing must be by an impartial tribunal; and

d) The authority must act in good faith and not arbitrarily but reasonably. 
27

fhe first traces of any systematic use of the doctrine of natural justice appeared in 1954

in Pakistan. The Sind Chief Court, in that year, interpreted the meaning of the term "reasonable

opportunity to show cause". tn the opinion of the court mere opportunity to submit an

explanation was not enough. The opportunity could be considered reasonable only when an order

for the submission of explanation had preceded a proper inquiry and court would interfere when

decision of the public authority is arbitrary, unreasonable and in violation of principles of natural

27 - These principles of natural justice were developed llrst in Safeuddin vs. Secrelarv, Social Ll/elfare and Local

Bodies Departmelt, P L D l9l8 Pesh. 157. They rvere repeated by.lustice Faizullah Khan in Rahntatttllah Khan

vs. The State. P L D 1965 Pesh. 162.
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justice.2s The Court considered it a necessary ingredient of the concept that the authority

concerned should not only allow an opportunity to the person proceeded against to meet the

charges in writing but should also give adequate opportunity to produce evidence in support of

his contentions. He should be permitted to refute the charges leveled against him. 2e

The thinking of the Sind Chief Court gradually permeated the other superior courts of

pakistan. It was very well reflected in the case of Mir Ati Ahmad Khon- In that case. the Sind

Provincial Government ordered suppression of the municipality of Tando Muhantnrud Khan for

alleged maladministration and abuse of powers without calling for an explanation, or at any rate

considering the application submitted by the municipality. The order of suppression, it was felt

by the High Court, affected the right of councilors inasmuch. as it deprived them of an office'

affected the right of the people to be governed by men of their choice and also condemned

councilors and office-bearers by declaring them to be incapable of holding an office'

A detailed scrutiny of the facts of the case led the High Court to hold that an inability on

the part of administrators to call for an explanation or their inability to consider the explanation

of the person proceeded against constituted a violation of the principles of natural justice' 30

The High Court extended the application of this principle even to purely administrative

orders. '' It *a, asserted that the principle applied not only to proceedings before a court' but

also to all cases and before all tribunals where the element of judicial consideration was

involved. 
32

28 Province of Puniabvs. Shah Nawaz 2012 MLD 1045 (a) Lah'

29 Habib Khan vs. The Federation ofPakistan, P L D 1954 Sind 199'

30 - Mir Ali Ahmad Khanvs. Province of west Pakistan, P L D 1956 Ku.237.

3l - See Muhantmad Hanif shahid ys. Provincial Transport Authorillt, P L D 1957 Kar. 414'

32 - Ali Ahmad vs. Rent Controller, P L D 1957 Kar' 204'
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Not only denial of opportunity to prove allegations was regarded, as a factor in disregard

of natural justice, 33 but the withdrawal of permission once given had atso the same effect. This

is illustrated by the case of Dr. A.H. (Jsnrani. In that case the ground floor of a building rvas

"requisitioned by the controller. The owner of the building. after receiving permission from the

authorities concerned, sold the whole building to a physician who agreed to abide by the

requisition order. The physician made u ,.p..r"ntition to the government and the requisitioned

ground floor was released. A few weeks later, the government withdrew the order of release and

refused to vacate the premises. The High Court declared that the withdrawal of the order of

release amounted to violation of natural justice 3a

Another important qualification of the concept of natural justice appeared in Pakistan.

The qualification meant that if an administrator did not exercise independent judgment but acted

according to the instructions_of his superior without applying his mind to the matter under

consideration, his action would be considered to have contravened that principle. 35

Similarly, in another case interpretation of "natural justice" directed the executive

authorities not to exercise discretion aqbitrarily, capriciously or unreasonably. The interpretation

, made it cleirr that if an executive authority took irrelevant and extraneous considerations into

account in arriving at a decision, the decision would be liable to quashed on account of its clash

with the spirit of natural justice'16

The decision of Court in the case of Dost Ali removed the uncertainty that was lingering

u.ound the methods by which rules of natural justice could be inferred. The High Court

33 - Haji Usman Haji Ghani vs. S. S. Raza, P LD 1957 Kar. 548.

34- Dr. Azhar Hussain Usmani vs. Federation of Pakistan, P L D 1957 Kar. 347.

35- Muhonlnrud Ayub Dar vs. Deputy Comntissioner, Attock, P L D 1957- Pesh. 63.

36 - Shafiuddinvs. Secretary, Social llelfare & Local Bodies Departntent,P L D 1958 Pesh 157.
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explained that the rules of naturaljustice could be inferred from the nature of the tribunal, from

the scope of the inquiry and from the objective of the statute.3T

Doubts were expressed whether it was obligatory on the part of teachets and

administrators of educational institutions to make use of the principle of natural justice in

deciding the cases of students. It rvas a sensitive area for school authorities who felt that the

observation of "natural justice" would result.in student indiscipline. The high court did not

exclude educational institutions from the operation of this doctrine. In one case, an order of the

college council rusticating a student without hearing him was set aside-38

In another case an order of the Chancellor of a Uriiversity affecting adversely the rights

of students was quashed as it was passed without giving the affected students an opportunity of

being heard. 
3e

The exposition ofthe concept of "fair hearing" as an essential ingredient ofthe doctrine

of natural justice was made by the Supreme Court. It was held that fair hearing did not

necessarily imply an oral hearing. An opportunity to make a defense by stating the case in

writing was equally acceptable as a condition of fair hearing. The court further held that any rule

which could deprive the person of a right of being heard as void in the eyes of law' a0

As regards the stage at which an opportunity for hearing should be given, the Supreme

Court suggested that a full and fair hearing should precede the action intended to be taken against

4t-
a cerTaln person. r'he hearing should not be conducted in the absence of the party likely to be

37 - Dost Ali vs. Province of West Pakistan, P L D I 958 K ar- 549.

38 - Muhammad Munir Shahid vs. Principal, Governntent College Sargodha, P L D 195&Lah- 466.

39- S. M. Soleem vs. Vice-Chancellor lJniversity of Karachi, P L D I 958 Kar' 297 '

40 - C-hief Cotunissioner, Karachivs. Lf.s. Dina sohrab katrak,P L D 1959 S C(Pak.) 45.

4l -S. l. Haroonand others vs.Collector of Custonters, Karachi, P L D 1959 S C(Pak.) 177.
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affected by an administrative order. The party should be permitted to examine all the pertinent

documents and to cross-examine the witnesses'

ln sardar Ali's case, an intelligence officer rvas deputed by the government to hold an ex

parte inquiry. The collector of customs confiscated the goods belonging to Sardar lii' The court

found that prejudicial action rvas taken by customs officers in which the party affecte by the

decision was not allowed to participate. The'collector's order. being in violation of the principles

of natural justice, was turned down. 
a2

As a further elaboration of the doctrine of natural justice, the court laid down that the

scope of the words ,,failure of naturaljustice" was apt to be misconstrued. A possibility like that 'ir

existed and it was not capable of precise definition. A failure of natural justice would, however,

be considered to have occurred if there had been a violation of some fundamental principle of

law or procedure of such importance that it would "shock the conscience of the court'" 43

Whetherthe principle of natural had been violated depended upon the facts of each case'

ln order to determine "failure of natural justice", it was essential to find out whether any

prejudice had been caused by tlle fact that party was not heard by the authority that passed the

,44
oroer.

Though the service of notice was considered to be one of the basic elements of the

application of the principle of natural justice, there were many situations in which thi

requirement was dispensed with. In the case of Abdul Ghafur an unauthorized person

IS

in

42 - Federation ofPakistanvs. Sardar Ali, P L D 1959 S C (Pak') 25'

43- Bharat Tewari vs. N. Hossain, P L D 1959 Dacca 48'

44- Muhammad lshaq vs. Saiduddin Swaleh, P L D 1959 Kar. 669. Justice Qadeeruddin dissented liom this view'

According to him the principle that "no man shall be condemned unheard" was not dependent on the presence

or absence of prejudice. This ri$ht imposed a duty on all judicial and quasi-jttdicial tribunals to give adequate

hearing irrespective of prejudice. It would prevent the ad-ministrative authorities liom denying the right of

hearing to a person on the ground that no prejudice had been caused to him.
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r.. .l l.l,r, 1+:

occupation of evacuee shop was served with a show-case notice, and the shop was passed on by

him to another unauthorized person who contended that he was entitled to a fresh show-cause

notice before ejection. The High Court held that the person to whom possession had been

transferred could not claim an independent notice. as

The concept of naturaljustice was not frequently employed. In one case. it rvas held that

the right to naturaljustice was so vital as to affect the jurisdiction of authoritv concerned to make

an order. a6 In another case it was declared that a right to natural justice included a right to

criticize and question the evidence or reports likely to affect the person against whom action was

being taken. 
a7

The only prominent exposition of the concept of natural justice that was made indicated

that the principles of natural justice were not to be enforced as technicalities. Since their main

purpose was to do justice, they were not to be converted into technical provisions of statutes. 
a8

Moreover courts held that when the law required a thing to be done in a particular manner by the

administrators, the same must be done accordingly without involvement of personal whim.ae

The concept of natural justice lost its pristine vigor during martial law period when the

West Pakistan High Court gave its decision in the case of Mian lftikharuddin'

It was held, during Martial Law, that in cases where a party had not been given a right of being

heard, the court would not declare any provisions of that law to be invalid on the ground that the

party had been deprived of a right of audience' 
50

45 - Abdul Ghafur v. Khan Zahur ul Hassan Khan, P L D 1959 Lah' 199'

46 - Naseem Ahmad v. Secretary Ministty of Inlerior, P L D 1960 Kat' 260'

47 - Khawaja Hafiz ur Rehman v. Collector, Central Excise and Land Customs. Pl D 1960 Lah.962'

48 - Atlah Din v. Jamshed Aderji Dubaslt, P L D l96l Kar' 38'

. 49 - tlzma Shahzad v. Principal School of Ntu'sing ,2012 CLC I 464 (d) Lah'

50 - Mian lftikahrudclin and another vs. A,luhamnnd Satfi'az and another' P l- D l96l Lah.842.

,-i.t[r!x"4':i.'{,1.

FL
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Though the application of the doctrine of naturaljustice slowed down during Martial Law

period, the superior courts continued to assert their validity. The high .court held that even in

proceedings of screening committee certain basic principles of fair hearing must necessarily be

follorved. The basic principles of fair hearing, in the opinion of the court, consisted of an

opportunity to defend and to be heard.sr

The concept of natural justice that lost it vigor during Martial Law regain.a gi.,.,

strength after the promulgation of the Constitution,52 particularly.in 1963 when fundamental

rights were made justiciable. A very significant change was noticeable in the rulings of the high

court from martial law to post-martial law period. During martial law it was held that the

principle of naturaljustice could be-invoked only if the relevant statute had not specifically or

impliedly barred the application of that principle. 53 The Supreme Court revised the view and

held that the government could not by frdming a rule take away the right to show cause and that

the doctrine of naturaljustice should be deemed to have incorporated in every enactment. 
5a

This dictum of the Supreme Court operated to protect the rights of the people even

though the Legislature, by means of an enactment, made efforts to deny thgse rights to the

citizens. The Supreme Court repeated this dictum in the case of Abdur Rahnrun. In that case it

was stated'although there was no specific provision in the Basic Democracies Order entitling the

5l - Muhammad Fayyaz Ali Mazumdar vs Proyince of East Pakistan, P UD 1960 Dacca 854'

52 - the concept of natural justice was employed in Akber Ali v. Republic, Abdul Maiid vs. Seltlemenl Commissioner

Rashid (P L D 1962 Pesh. 40), Chargul vs. Contmisioner, F CR (P L D 1962 Quetta 15), Mst. Sattan vs.

Masroor Hussain (P LD 1962 Lah. l5l) Osntan Abdul Karim Bhawaneyvs. Collector of Customs (P LD 1962

Dacca 162) and Ghous Bw Khan vs. Custodian of Evacuee Propery) e L D 1962 Kar. 462).

53- Mst. Satlan vs Masroor Hussain, P L D 1962 Lah. I 5 I .

54- Manzoor til rtuq us. Controlling Attthority, P L D 1963 S C 653.
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person proceeded against to an opportunity to show cause, he was entitled to such opportunity on

principles of natural justice which were to be read in every enactment.5

It was repeated again by the Supreme Court in the case of Fazlu' Rahnwn lvhen it held

that mere absence of provision for notice in the relevant statute could not override the principles

ofnatural justice 56

The Supreme Court of pakistln continued to hold that whenever a power was conferred

upon a person or body of persons to deprive a person of rights or to impose a penalty upon him,

implicit in the conferment of such power was the condition that it should be exercised fairly and

in accordance with well-established principles of natural justice.sT The same doctrine was upheld

in the cases of Imam Ali and Tofazzal Hossain'sB

In conclusion, it could be stated that the concept of natural justice as it evolved in

pakistan implied that a person must not only be given an adequate opportunity to know the case

he had tb meet, he was entitled to receive an adequate opportunity to answer it. In situations

where he was held to be entitled to appear in person, he had a right to be represented by an agent

or by a counsel. At the hparing, the officer concerned was bound to permit him to call his own

witnesses. A further requirement of the principle was that the right to appeal to a court within a

55- Sr. Abdul Rahman vs. Deputy Commissioner, Bahawalnagor, P L D 1964 S C 461.

56 - Commissioner of Income-tax vs. Fazlul Rahman, P L D 1964 S C 410'

57 - Ghulam Nabi Shah vs. Collector and Conn'olling Authority, P L D 1964 Kat.542. See also Lakhti Sarkor vs.

Goyernment of East pakistan, P L D 1964 Dacca2lT; Noor Ahmad vs. Province of East Pokiston, P L D 1964

Dacca 546 and Muhammad Abdus Salam vs. District ltlagistrate, P LD 1964 Dacca 554.

58- Ch. Innm Ali vs. District Magistrate, Lyallpur, P L-D 1965 Lah.3 l8 and Tofazzal Hussain vs. Province of East

Pakistan, P L D 1965 Dacca 478.

I
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prescribedi peliod. The doctrine was made applicable to every tribunal or body of persons

invested with authority to adjudicate upon matters invotving civil consequences to individuals. 5e

Of great significance is the concept which appeared in l95l and the courts have not

forgotten it. The concept implies that every case,should be decided on its merits. The principle

developed in the case of Lower Bari T-ansport bcieqt6o attracted the attention of tribunals in

the case of The Nev, Jhelunt Transport Companv.6l

In the case of The Lower Bari Co-operative Transport Society62 Nazir Brgu' and lhrant

Bus Service corruo two years after.the birth of Pakistan the Chief Court of Sind laid down the

doctrine that an administrative decision should not be arrived at on subjective, personal or

private opinion but should conform to an objective standard or criterion recognized by law. 65

From that time onwards the apex Court ordered the administrative tribunals to follow it.66

59 - These conclusions are based on the decisions of the High Courts in Qazi Inayat ullahvs. The Province of West

pakistan, P L D 1956 Pesh.33; Mir Ali Ahmad Khanvs. Province of llest Pakistan and others P L D 1957

Lah.309; Ali Ahmad vs. Rent Controller, P L D 1957 Kar.204; Mian Mubarak Din vs. Registrar, Co-operative

Society,pLDl957Lah.l0l3; PirSyedShafiuddinvs.secretarySocialWelfareandLocal BodiesPLDl94S

Pesh. 157 and S.l. Haroon and others vs. Collector ofCustoms, Karachi, P L D 1959 Lah.748.

60 - Lower Bari Transport Society Ltd. Montgomery vs. Regional Transport Authority, Muhan, P L D l95l Punjab

(Rev.) 9.

6l - The New Jhelum Transport Company Lrd. vs. Regional Transport Authority, Rawalpindi, P L D 1955 Punjab

(Rev.) l.

62 - The Lower Bari Co-operative Transporl Society Ltd. vs. The Express Transport Society, Lahore, P L D 1956

West Pakistan (Rev.) 67.

63 - Nazir Beg vs. District Magistrate, Mardan, P L D l96l Lah. 142'

64-lkramBusServiceandothersvs.BoardofRevenuellestPakislanandothers,PLDl963SC564-

65 - Rahmatullahvs. Maqbool Alam P L D 1949 Sind 22.

66 - See the judgments given by the High Coufts at Lahore in the cases of The Sargodha-Bhera Service, vs. The

Regional Transport Auhrority, Lahore, P L D 1958 Lah.269, and Mehr rlllah yar vs. Syed Hasan Jahanian Shah

Gardezi, PLD l96l Lah.247.
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The Superior Courts have examined with great concern the administrative decisions

based on errors apparent on the face <if the record and have made emphatic dectarations of the

rrile that such errors should not be overtooked. Errors apparent on the face of the record have

served as the main justification for the reversal of administrative decisions in many cases.

Appearing in the case of Sofi Antir Ahntad 67 
the doctrine rvas follorved by the Quetta Bench 68

and bythe Lahore Bench 6esubsequently. The attention of administratiu.lg.n.i., rvas drawn to

the doctrine that refusal to accept an application amounted to the rejection of thdt application.T0

An inability on the part of an administrative tribunal to shorv documents on which the

conclusion of misconduct was based was treated ilkigal.Tl An order of a tribunal under the belief

that it had more powers than it actually possessed was declared void in the eyes of law 72 The

superior courts designed the principle that a public officer was not meant to govern but to serve

and should discharge his duties in a manner consistent with proper administration of justice.T3

Hence, they refused to recognize a state of law in which officers could, in the discharge

of their duties, cause harm to persons according to their individual whims and arbitrary

discretion. 7a Similarly, a declaration had been made that an ordinance which places curbs on

free expression of views on national affairs is ineffective and void.75 A declaration of equal

importance was that a conclusion of misconduct would be invalid if it was arived at on the basis

67- Syed So/i Amir vs. Syed Riazuddin Ahmad, P L D 1957 Kar. 539.

68- Abdul Wahid Khan vs. Custodian of Evacuee Property, P L D 1962 Quetta 72.

69 - Mst. Jindo and anorher vs. Custodian of Evacuee Property, West Pakistan and others, P L D I 964 Lah. 35 I .

7O - The Diamond Transport Company vs. Provincial Transport Authority, P L D l96l West Pakistan (Rev.) 65.

7l - Messer's Farid sons Ltd. vs. Government of Pakistan, P L D I96l S C 537'

72- Messrs Doreen Barkat Ramvs. Custodian, P L D 1962Lah.424.'

73 - Imtiaz Ahmad vs. Ghulam Ali, P L D 1963 S C 382.

74 - tbid.

75- Khawaja Muhammad Safdar ys. Province of West Pakistan, P L D 1964 Lah. 718.
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of secret correspondence that was not shown to the person against whom any administrative

action was intended to be taken. The superior courts have expounded the principte that

administrators should be mindful of the consequencesof a given administrative action. In certain

situations the finding of an administrator may" debar the person forever from securing his

livelihood. When such a decision was taken, the consequence would be far more serious than in a

,/

criminalcase.

The courts did not look with favor on the withholding of the application of a person on

the ground that the request made in the application was not in conformity with the existing

policies of the Government. Theywere also not favorably disposed to the introduction of a new

criterion for judging the suitability of an application contrary to the action taken earlier on

application of a similar nature.

The principle of objectivity in decision making was advanced very forcefully.by superior

courts. The administrators were directed to base their decision on some guiding principles. They

were required not to ignore legal requirements in all processes of decision making 76 and further

required to avoid unnecessary digressions and wrong interpretation of facts. 77

The post-martial law period has seen the birth of another doctrine that any power not

controlled by a statutory provision was in the-last resort subject to fundamental principles of

justice and fair pluy. " It appears that a consistent effort has been made during his period, to

evolve a formula of judicial review presumably by restricting the courts to denied channels of

restraint. A ruling was included in one of.the earliest major decisions that the Court would not

review a finding of fact, even when erroneous, unless the mode of ascertaining facts was outside

76- Alif Gtrt vs.The State and others, P L D 2015 Pdsh. 238.

77- Inayat Khanvs. Sahib D!n, P L D l96l Lah.680.

78- $,ed Mtthairmad Ay.vub vs. Government of llest Pakistan, P L D 1957 Lah. 487 .

L-
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the spirit and intent of the statute. " "Thi, doctrirre established by a relatively expansionist

interpretation of the courts' role which has been a charaiteristic of the doctrine ofjudicialreview

of administrative discretion in Pakistan." 
80 

i

The courts in Pakistan were particularly concerned to ensure: ---

a) that the executive exercised its porvers rvithin the four comers of the statute rvhich

,

sought to deprive the individual of his liberty:

b) that the power has been exercised by an officer who was fully empowered by the

statute;

that every formality required by the legislation was complied with;

that the order was in conformity with the provisions of the statute; and

That the statutory power was exercised honestly.

6.2.2 Specific adoption of Western Legal Norms

Western impact is pronounced on the law of Pakistan and the judiciary has played a

significant role in producing it. The most recent development appears to be the effort of the

judiciary to work out a synthesis between the local and Western principles thereby building a

legal edifice which, while in accord with Western principles of law and justice, tries to adjust

itself to the peculiar needs of the area for which it is intended.

The reception of Western legal norms is not confined to Pakistan. There are many other

countries such as Japan, India, Malaysia, Turkey and Iran which have been influenced by the

Western ideas.

Earnest Levy has given adequate reasons for this tendency to accept western legal

concepts.. When in a period of growing prosperity, and self-reliance and ambition, people go

79 - Muhammad Saeed vs. Election Petitions Tribtrnal' P L D 1957 S C 91.

80 - Braibanti, Research on lhe Bu'eaucraclt of Pakistan. p-303.

c)

d)

e)
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through an awaking, when it refuses to lag behind others and yet realizes that its own legal habits

or concepts.are not adequate to meet the needs of the time, it naturally turns to a superior system

. . . . It has tately been discussed whether Western superioritv of legal systems is. as a rule. due to

the general authority or esteem enjoyed by the Western legal culture . . . .

The question cannot be anstvered once for all. Both criteria are valid; both at times

overlapped and blended '1. western legal norms huu. i".n easily assimilated in Pakistan because

the whole course of development of representative institutions in this country is a continuation of

such institutions through more than six centuries in the United Kingdom. When the British took

over India, severat branches of law were prdctically non-existent. Since no such rights existed. 82

In this state of affairs, the British filled the void in those areas in which the pre-existing customs

were not sufficient to constitute a body of law precise enough for a well-organized court to work

upon. This was done mainly through the agency of the courts.83 Sometimes they supplemented

native custom by their own ideas of what was just and fair. The phrases "equity" and "good

conscience" were utilized to embody the principles by which judges were to be guided when

positive rules were not forthcomirg. to

Islamic Legal rules were retained in Personal Law cases involving Muslims in India.

However these rules were ihterpreted in many instances by British judges, or by indigenous

judges with British training. Thus a case-law was built up which interpreted principles of Islamic

g l -Ernst Levy, "The Reception of Highly Developed Legal Systems by Peoples of Different Cultures", Washington

Law Review and State Bar Journal, XXV (1950), 244. See also Albert Kocourek, "Factors in the Reception of

Law", Tul ane Law Rev i ew, X ( I 935 - I 936), 207 -230.

82 - James Bryce, "The Extension of Roman and English Law Throughout the World", in Ernst Freund, W. E- Mikel

and John H. Wigmore (eds.), Se/ect Essays in Anglo-American Legal History, I (Boston, 1907),598'

83 - lbid.. p.600.

84 - James Bryce, "The Extension of Roman and English Law Throughout the World," in Emst Freund, W. E.

Mikell and John H. Wigmore (eds.), Se/ecl Essays in Anglo-Anterican Legal History, I (Boston. 1907).600.
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Law not infrequently along the lines of British legal thinking. t5 From the tirne British

jurisprudence was introduced, the superior 
"ou.tt 

continued to hold in high esteem the decisions

of the British courts. This is clearly evidenced from the comments of the former Chief Justice of

Pakistan. reproduced belorv:

,,1 agree that the decisions of Priv-v Council are no longer binding on us now. but being

expositions of the taw by one of the highest judicial tribunals in the world composed of

distinguished men who had special knowledge of our public law, they are entitled to the greatest

respect and were not to be disregard merely on the ground of changed conditions because the

recognition of any such ground for departure from well-settled and fundamental principles would

be tantamount to imputing judicial dishonesty to that tribunal". 
86

The judges, deeply immersed in British tradition, found it convenient to locate the

authority for their decisions in the judgments rendered by the British courts. The practice of

following British norms continued. In the very process of delivering judgment on the British

pattern, the Judges unconsciously, accepted the doctrines enunciated by the United States

Supreme Court several decades ago.

These doctrines are found diffused in whatever status the institution ofjudicial review

could attain in a short term. The courts, for instance, laid down that it was essential for

administrative agencies to give fair hearing to the applicants and that they should follow

objective standards in taking action on the concept of fair hearing was laid by the United States

Supreme Court in a number of pronouncements. It has repeatedly affirmed that a hearing before

85 - Herbet J. Libesnym "Religious Law and Westernization

Comparative Law, ll (1953), 492.

the Moslem Ncar Atnerican Journal of

86 - See th-e observations of Chief Justice Muhammad Munir

Federation of Pakistan, P L D 1956 S C 331.
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an administrative agency must be fairopen, and impartial, and if such ahearinghas been denied,

administrative action is.void. 87

The pakistan High Courts, soon after the inauguration of the 1956 Constitution. made

liberal use of the doctrine that power.exercises arbitrarily and capriciously amounts to denial of

fundamental rights. The thinking of the United States Supreme Court has been approaching very

close to it in some of its decisions. tt

The courts have always seemed to be well disposed to incorporate in their decisions the

legal formulae developed by the judiciary in the United Kingdom and the United States of

America. The Court accepted, in the case of Shaukat Alise the rule laid down in England that the

enactments which affect only procedure may be considered to have retrospective effect unless

the contrary intention appears from the context. The same court looks with favor on the notion of

the State courts in the United States and the courts in England that the writ will generally be

refused in all cases where petitioner fails to show that he has proceeded expeditiously after

discovering that it was necessary to refer to it.qolt has been acknowledged that law on the subject

of the writs of mandamus has followed in all essential respects the practice of the Eng[ish

g7-seethejudgmentsof theUnitedStatesSupremeCourtinMorganvs. UniledStates,304 U.S. l; Kesslerv'

Strecker;3g7 U. S. 221 llong Yan Sungvs. McGrath, 399 U. S. 33 and Brownell vs. Shung,352 U. S. 180'

gg - See, e.g. the decisions of the United States Supreme Court in Public Service Commission vs. Havemeyer' 296

U. S. 506; Great Northern Railway Company vs. ll/eeks,297 U. S. 135; Swift and Company vs. United States

-, /6 U.S. 216; lnterstate commerce commission vs. Hoboken Manufacturers R. CO., 320 U. S' 368'

89 - This rule was originally discussed in the case of Colonial Sugar Refining Compatry vs. Itttin (1905)' A C 369'

and adopted by the Pakistani Court in the case of Shaukat Ali vs. Commissioner, Lahore Division, P L D 1963

Lah.l27.

90 - This principle developed in the cases of Blockvs. Brinkly,54 Ark. 375, and City of Chicago vs. Condoll, 244

I11.595, was follorved in the case of lfst. Fahmida L"y,orvs. Government of t\test Pakistan P L D 1963 Lah.

352.
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courts.er The Supreme Court.suggested in the case of Z. A. Mazqri the suitability of rnaking

quotations from th'e judgment of the British court because "the observations therein bring out the

full force of the rule'e2

The concepts of the freedom of speech,and the freedom of press are peculiarly"Western.el

The superior courts of Pakistan have been attracted by the significance of those concepts for an

independent nation. euite a few judgments writte;bv the superior courts in Pakistan reflect the

appreciation that the judges have for the role ptayed by the United States Supreme Court in the

preservation of the basic freedoms and liberty of the masses.

It is probably this feeling that led Justice S.A. Mahmood to quote.with appreciation

dictum of the United States Supreme Court that "liberty of circulation is an essential to

the .i'

the

freedom of press as freedom of publication", and that "the freedom of speech would be no

freedom if the views and ideas cannot be communicated to others." ea Justice Mahmood found

much material from the decisions of the United States Supreme Court that was pertinent to the

case under his consideration.

The concept of "equal protecti-on of laws" is now being liberally used by the superior

courts of Pakistan in the determination of cases before them. They have acknowledged that the

expression 
,,equal protection of laws" has been borrowed from the Fourteenth Amendment to the

Constitution of the United States which was intended to secure to the emancipated Negroes equal

9l - The Lahore Cental co-operative Bank Ltd. vs. Pir saifullah shah, P L D 1959 S C 210.

92 - See the observations of Justice Kaikaus in Federation of Pakistan vs- Z.A. Mazari, P L D 1958 Lah' 472'

93 - Johrr planrenatz, "ln What Sense Freedom is a Westem idea," itl R. S. J. MacDonald (ed.), Current Law and

Social Problems (Toronto, 1960)' pp.13-15.

94 - See the comments of the U.S. Supreme Court in Ex parte Jackson, 96 U' S. 227. Juslice Mahmood made a

reference to these observations in Khawaja Muhamntad Safdar, lt{.P.A. vs. Province of lilesl Pakiston P LD

1964 Lah.7 18.
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protection to the enjoyment of life, liberty and property. " A year later the Court reiterated the

desirability of seeking assistance from American decisions because the source of the guarantee

of equal protection of laws lies in the Constitution of the United States.'u The courts are aware

that there is voluminous and illuminating literature on that subject in the United States 
e7

The superior courts in Pakistan have frequently emphasized that they rvill not substitute

their judgment and discretion of an administrative agency. et Thus they have shorvn agreement

with the ideas of the United States Supreme Court advanced in the cases of Nerv York & Q Gas

Contpany 
ss Manufacturers R. Contpany 

100 Raih'oad Contpany 
l0l and Woodhaven Gas Light

102
Lompany

The Supreme Court has applied the maxim omnis nova intponeradebet non peaeteritas in

the case of Bibi Jan'to3 The maxim was developed in the West and means that except in special

cases, the new law ought to be construed so as to interfere as little as possible with vested rights.

Another maxim of law that has received the attention of superior courts of Pakistan is that every

word in a statute ought prima facie to be construed in its primary and natural sense, unless a

secondary or more limited sense is required by the subject or the context.loa In keeping with the

95 - See the opinion of Chief Justice Muhammad Munir in Jibendra Kishore Achharyya Chowdhry vs. The province

of East Pakistan; P L D 1957 S C 9.

96- See the judgment of Justice Abdul Hamidin Abdul Rauf and others vs. N.ll.F.P P L D 1958 Pesh' 73'

97- tbid., p. 125.

98 - Tariq Transport company, Lahore vs. sargodha-Bhera Bus service, P L D 1958 S C 437.

99 - New York & Q gas Company vs United States, 246 U. S' 457' (1967)'

l0O - Manufacturers R. Companyvs. United States,246 U'S' 457' (1971)'

l0l - Railroad Company vs. Rowan and N- Oil Company.3l0 U'S' 573' (1974)'

lO2 - Woodhaven Gas Light Company vs. Public Service Commission,269 U' S' 244' (19:18)'

lo3- Mst. Bibi Jan and others vs. Miss R.A. Monny and another. P L D 2015 s c 79.

104 --This doctrine appeared in 1883 in the case of Attorney-Generalfor Onlari vs. Mercer and was accepted by the

West pakistan High Court in l96l in the case of Dr. Bashir Ahmad Haqqonivs. Sikander Bakht' P L D l96l
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Western tra!ition and judges in Pakistan are reluctant to assume the functions of Legislature' The

real oosition,is that, whenever called upon.to interpret a provision of law, they have, of necessity
' .f"

travelled. und., the rvell-settled cannons of construction. into the domain of legislation.l05
- 

.l:

some of the westem courts, particularly in England and the United States, have

approached the issue from the same perspective. A doctrine that is borrowed from ttre West and

is highly respected by the Pakistan judiciary is that the Constitution of the state is hilher in

authority than any law, direction or order made by anybody or any officer assuming to act under

it. In any case of conflict the fundamental law must govern, and the act in conflict with it must be

treated as of no legal validity.l06

Another mode that has found favor with the Supreme Court is that of making

comparisons of the pakistan legal practices with those of the legal norms of the United States and

England. A comparison like this is in itself an important source of the diffusion of Western ideas'

The case of Jibendra Kishore Achharyya presents an adequate illustration of the comparisons

being made by the superior courts'

Chief Justic e Munir advanced a comparison in that case in the followi4g words:

,,1have liberally quoted the judgment of Mr. Justice Mathews (of the United States) . . . in

order to bring out one of the basic principles in the American constitutional law that a statute is

void if it confers upon a body or individual not what is called discretion which is liable to be

controlled by judicial process but an arbitrary power not circumscribed or limited by an statutory

decisions. The American system abhors nothing more than such power because its conferment

Lah. 5 I 5, and by the Supreme court in 1962 in the case of Khawaia Ghilam sarwar vs' Pakistan' P L D 1962

- scl42.
105 - See the observations of Chief Justie S. M. Murhsedin the case of Abdtts Sattar vs. Arag Ltd. and others, P LD

1964 Dacca773.

106 - Fazlul Qtnder Chowdhry vs. Mhammad Abdul Haque, P L D 1963 S C 478.
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makes the administration of the statute depend not on law but on the will of the particular body

. .. 107
or rndrvloual.

Another comparison of Pakistan with the United States appears in the case of Ata Elahi.

The court expressed its viervs as follorvs: " [W]hile the Constitution (of Pakistan) defines the

qualifications of voters for elections to parliament and the Provincial Assemblies, it leaves to the

provincial Legislature to determine the qualifications or disqualifications of voters for the

District Board elections. This position is similar to that obtaining in the United States where the

Constitution itself does not define the qualifications of voter for elections to the Congress and

leaves each State free, subject to the supervisory jurisdiction of the Congress, to make law

defining the qualifications of voters . . . As now understood, the Fourteenth Amendment protects

not only civil rights but also political rights and governs the conferment of privileges as well as

the imposition of liabilities.

It will therefore be seen that in Pakistan the position as regards to the provincial

Legislature's power to make laws relating to the qualifications of voters at the District Board

elections is analogous to the [United States]' power to determine the mode of election to the state

and House of Representatives as it existed before the Fifteenth Amendment' 
108

The evidence that has been collected corroborate s Braibonti's suggestion that the

judiciary has demonstrated its capacity to infuse Western judicial norrns in the larger society. It

has been manifested its resiliency as countervailing force to executive po*er.lo'Its system of

judicial review has probably prevented the rise of tyranny devoid of a rule of law. The analyses

made in this study are conducive to the conclusion that the judiciary in Pakistan is motivated by

107-Jibendra Kishore Achhary-vaChowdhry vs. The Province of East Pakistan, P LD 1957 S C 9'

108- C/,. Ata Elahi vs. Pameen Zohra, P L D 1958 S C 298'

109- Ralph Braibanti, "Pakistan; Constitutional lssue in 1964." .4sian Stu'vev, V ( I !)65). No' 2' 79'
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a keen awareness of its own historical role as an instrument of preserving liberty and a just

society t'o Th" influence of the judiciary and its awareness of its norms and its role are stated by

Braibanti in the following words:

..[The] judiciary was keenly aware that the roots of its norms were not in its orvn culture.

It was compelled by the mere process of rendering judgments which entered the realm of western

legal scholarship to fit indigenous practices to Westem nonns. The application of the doctrine of

stare decisi.s, the almost exclusive reliance on British precedent, a sense of identification of the

judges with a body of jurisprudence transcending national cultural limits -- all of these helped

the judiciary maintain a source for the continued permeation of western norms in the

bureaucracy, not in administrative technique or organization, but in values of order of the

bureaucracy, it was the judiciary which made constructive, positive proposals for reform,

proposals based on understanding of social environment, on knowledge of comparative

jurisprudence, and on a sense its own limitations." lll

Some projections can be made into the possibilities of the assimilation of western legal

norms in the future. There is every likelihood that the practice of borrowing concepts from the

West will continue in the next several decades. This conclusion finds support from the

observations of Chief Justice Cornelius that "previously, in each case, the courts referred to

precedents from England, the United States . . . to determine whether they had power to review

the case before them . . ."

As regards the future, the Chief Justice finds it "difficult to suppose that earlier

precedents rvill lose their value as guidance". rr2There is a great likelihood that the judiciary in

I l0 - Braibanti, "Public Bureaucracy and Judiciary in Pakistan", p' 436'

ll - tbid.

I l2- Cornelitrs. ..Address on Writ Jurisdiction". Fult text in Braibanti. Research on the Bureaucraclt of Pakistan,
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pakistan will rety more heavily in the future on American concepts and procedures than it did in

the past. The reasons for the establishment of this trend can be located in the assertion of Lord

Evershedconcerning Great Britain that, anyone who rvishes to reflect on the broad problems of

law's philosophy and the judicial function in its exposition rvill, rvithout doubt tum to the

rvritings and recorded lectures and opinions of the great American Judges and larv teachers of

recent times. To these authorities all English lawvers. particularly English Judges. acknorvledge

their indebtedness. 
| | 3

6.3 Development of Administrative Law through Administrative Tribunals

Comparing the conditions that made the government efficient during the days of

Confuciuswith those obtaining in the present times, Chief Justice A- R. Cornelizs discloses that

during the days of confucius it was enough to ensure competent government of a principality by

means of ruler who was highly cultivated, intelligent, shrewd and cynical --- a person who could

successfully be "all things to all men".l14

Today, the Chief Justice emphasized, the ruler is expected to observe the rule of equality

and to be the same to all men. ll5 Every administrator is now bound by the dictates of the

Constitution to follow certain principles in exercising his power in relation to the circumstances

appearing before him. ll6

P.52t.

I l3- Lord Evershed, "The Judicial Process in Twentieth century England", in Essays on Jurispruderce from the

Columbia Law Review (l{ew York, 1964),p'79'

I l4 A.R. cornelius, Law and Judiciary in Pakistan, Lahore, Law Times Publications, l98l ,p'242'

l15- Cornelius,,.Address on public Administration and the Law", Full text in Braibanti,Research on the

BureaucracY of Pakistan,P. 509-

l16- Ibid., p. 510.
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Chief Justice Cornelius pointed out that in modern days the government officials have

yielded to various kinds of partialities including those which are politically inspired' Many

partialities remain hidden as people do not have courage to expose them: Under the present

conditions. it is only when the abuse is carried to the extent of public scandal that it ever comes

to light.r'' Some of the administrators today, Cornelitts assefts, think that efficiency in

administration is allthat is required and there is no need for legal knowledge. They fail to realize

that administrative authority exercises by a person ignorant of the law pertaining to the question

under consideration involves a risk of violating the second Article of the Constitution --- the

Article that places the whole country under the rule of law.ll8

There is a further failure to recognize that it is precisely in the field of discretionary

power that executive authorities need the utmost guidance. It is in that region that acts may be

performed which on the surface have all the appearance of tegality and are true to form but' in

fact, conceal an exercise of power tinged with the grossest partiality'lle

There is apparently not much consciousness of the principle that the due exercise of

public power over the citizen should follow a procedure which is consonant with the proper

ascertainment of rights and with the requirements of naturaljustice. For the eradication of these

evils, the Chief Justice of Pakistan considers it necessary to promote judicial review of

administrative discretion exercising inquisitorial powers and imbued with a desire to maintain

probity in the administration.r20

ffiistrativeTribunals,,.Fulltexttnibid.,pp.474.4E8.
I lg- Cornelius,..Address in Writ Jurisdiction". Full text in Baribanti, Research on the Burgaucracy of Pakistan' p'

523.

ll9-Co.rnelius,..AddressonAdministrativeTribunals.',Fulltextinibid.,p.483.

t20 - lbid.
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A widespread consciousness of these principles will in itself be a great social force to

advance the cause of administrative law. There is nothing unusual about them for this is

practically universal also in all civilized countries to allorv judicial review when fault is found

lvith administrative action. In certain countries, this judicial process is applied by a cell rvithin

the executive described as administrative tribunal. In other countries grievances are ventilated in

courts. By such means from case to case. principles are laid down not only as to the action to be

taken under the law or the regulation involved, but also as to the procedure to be followed'

The courts have a long history behind them and the tradition which they have observed

throughout is one of faimess. It can be confidently assumed that where the court give their

attention to matters arising out of the administrative sphere which call for correction, they will

incline in the direction for ensuring fair dispensation of benefits, fair application of remedies,

fairness in imposition of penalties and generally fairness in putting peoples rightl2l

proposals for other modes of judiciat control have been advanced. The principal mode

suggested has been the establishment of a system of administrative tribunals on the pattern of

French administrative law.

Chief Justice A. R. Cornelias was the major proponent of this scheme. 
122 He first made

this proposal in an address at the convocation of the Law College in Punjab University, and

subsequent address before the Rotary Club in Lahore in 1960.123 His fullest analysis of the

l2l - Cornelius,..Address on public Adnrinistration and the Law". Full text in Braibanti, Research on the

Bureaucracy ofPakistan, pp. 510 -51 l.

122 - Justice Cornelius, proposal for consideration of the French system of administrative tribrrnals stimulated

controversial discussion regarding the practicability of its introduction in Pakistan. See Hafizullaft Khan

Administrative Law for Pakistan", Law Journal, XLI (1961), 24-62; Mushtaq Ahmad Khan, "Administrative

Tribunals and Their Desirability in the Legal Systern of Pakistan", Law Journal, XLI ( I 961 ), I 16-25; see also

Nasim Hasan Shah. "The Concept of Adnrinistrative law", Pakistan Times, lanuaty 18, 1961.

123 - Braibanti "Public Bureaucracy and Judiciary in Pakistan", pp.427-428.
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problem appeared in this address to the All Pakistarl

even today.

Lawyers' Association.l2a Which is relevant

He explained his vietvs and maintains that as condition of life become more and more

complex, the people become more and more insistent that the matters affecting their right should

not be dealt rvith superficially or on the basis of a single dictate b-v- some one or the other. The

complexities obviously resutt in 
^'O"ur* 

demand for the enlargement of the responsibility of

courts to protect the constitutional rights of citizens both against each other as well as against

irregular or excessive exercise of public po*er '2t

Carrying his argument further, the Chief Justice reiterated that an effective method of

correction of the exercise of the public power is that of the administrative tribunals which is

prevatent in France. ''u The system includes a hierarchy of tribunals headed by the Council of

State. These tribunals are staffed by the most experienced public servants who have been

withdrawn from their parent departments and permanently absorbed into theses tribunals.l2T

The Chief Justice bases his recommendations for the introduction of administrative

tribunals in pakistan on-the merits that are inherent in the system as such. In his own words, all

cases where the exercise of power over citizens has given rise to complaint are preferable to

these tribunals in the simplest form and at the smallest cost. The burden upon the complainant of

establishing his case is reduced to the minimum by the practice of these tribunals, which are

equipped with their own machinery of inquiry, and in the course of time have gained the power

to procure all relevant information from the administrative departments.

124- A.R. Cornelius, "speech at a Meeting of the Pakistan Legal Aid Society", P L D 1964 Joumal 125'

I 25 - Cornelius. ,,Address on Writ Jurisdiction". Full Text in Braibanti, Research on the Bureaucracy of Pakistan, p'

5t9.

126 - Ibid., p.520.

127 - Ibid.
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Being themselves fully experienced in the techniques and the difficulties of

administration, the members of these tribunals can place themselves in the position of the official

concerned to appreciate the nature and the qualify- of his acts. They are familiar also rvith the

larvs, rules and regulations, and horv they are to be interpreted for this due application.

Hal-ing themselves been in contact rvith the public. they can appreciate also the position

of the comptainant and they are this very well placed to provide a solution for each question

arising before them, and to give wise direction as to the proper attitude and action in the case,

with imparliality. Being strictly judicial body within the executive sphere they can be trusted to

exercise their powers consistently with all requirements of the executive. 128

The Chief Justice reiterated the desirability for the introduction of administrative

tribunals in an obiter dictum that appeared in the case of Forid sons Lintited Referring to the

absence in pakistan of a procedure similar to that of French administrative law, the Chief Justice

explained that under the system.

There is a quasi-judicial tribunal provided to which a person injured by any action of a

public servant performed in the exercise of public powers may have instant recourse, and these

tribunals . . . apply necessary correction to the executive action by issuing appropriate directions

to ihe directions to the executive authorities. In our law, apart from departmental appeals on the

executive side, the judicial remedy lies only with the prerogative writs . . . The procedure, as

these cases illustrate is cumbersome and lengthy.l2e

The Conseil d' Etat which constitutes a very important tier in this hierarchy is a body

whose jurisdiction has.in the one hundred and seventy years of its life been securely established

l2g - Comelius, ..Address on Writ Jurisdiction". Full text in Braibanti, Research on lhe Bureattcracy of Pakistan'

p.520.

129 - Messrs Farid sons Limited vs. Governntent of Pakistan, P L D l96l s c 537.
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as covering every aspect of the internal adrninistrative field. It is possible to bring before it any

government or official act which is fairly within public powers. Although it paces the highest

value upon correctness of form. it is not content rvith mere formatity or legality.l30 It sets great

stress upon requirements of justice. l3l Ministers and authorities do not hesitate to appear before

it for giving justifications.for their acts in the confidence that the Conseil d'Etcrt knows the

necessities of administration and rvill not interfere with any executive authoritv unr-,1',or. than is

consistent with the due performance of his functions'132

Even if an act is within the purely discretionary field, the Conseil retains its jurisdiction

to inquire into it and discover the reasons which led to the grant of a franchise to another. 
t3'Th'

Conseil d,Etat has succeeded-in demonstrating its competence in bringing evils of every kind to

the surface and in property dealing with theml3a

A second approach was suggested by Justice S. A. Rehman of the Supreme Court'

Searching for a means whereby civil servants coutd effectively move the state in regard to

arrears of salary, he suggested that it was time for the Government of Pakistan to pass legislation

enabling public servants to obtain relief with respect to salary claims against the State, and the

same has been accomplished by legislature.

He proposed modification of the Civil Procedure Code, alternatively, a law similar to

Crown Proceedings Act, 1947, of Great Britain which he fett might be found "to be more

the

in

;-- a",,,.urr.,ooo,*s on Administrative Tribunals,,. Full text in Braibanti, Research on the Bureaucracy of

Pakistan, P.478.

131 - Ibid.

t32 - Ibid.

133 - Ibid., p.482.

134 - Ibid., p. 486.



consorapce with the spirit of the times."l3t The Law Reforrn Commission recognized the

problems inherent in the writ jurisdiction of ttre trigtr court but rejected the idea of creating

separate administrative tribunals. The Commission did not consider the proposal of Justice ,S. l.

Rahngtfor an adaptation of the British Crorvn Proceedings Act.l36

The basic support of Cornelius proposal for consideration of the French system of

administrative law came from ,'n. .ornr.nts made by the distinguished former Prime Minister-

Chaudhry Mohamntad Ali. The comments were given by him in his written answer to a

questionnaire sent by the Constitution Commission. In response to a question in which the

introduction of administrative law concept would be benefiiial, he answered:

,,The introduction of an administrative law to suit conditions in Pakistan would probably

be of advantage. With the introduction of such a law the power of writ exercised by the High

Court and the Supreme Court in respect of the civil adininistration should be withdrawn. The

procedure under the administrative law should be as simple as possible so that complains

whether by civil servants against corruption, nepotism and high-handed behavior of civil

servants are promptly dealt with. In the past the civil services have been demoralized by the

feeling that they were at the mercy of ministers..On the other hand the ordinary procedure for

action against civil servants for dishonesty and maladministration is so dilatory and complicated

that corrupt officials are seldom brought to book and still rarely punished. If the administrative

law remedies these defects, it could be of great benefit to the country-137

135- Covernmenr of West Pakistanvs. Fazal-Haq Mussarrat, (1960)' I P' S' C' R 124'

136 - See Reporr of the Law Reforms Comtnission 1959- (Katachi' 1959)'

137-Thisopinion of ChaudhryMuhantntadAlionadministrativelarvhasappearedaspartofhistotal responseto

the questionnaire,in Pakistan Times, June I 3, 1960, p. 8. And is relevant evcn today'

294



The"attitude that the government officers are the enemies of individual citizens and hence

their power should be evaded by fair and foul means is embedded in the mind of an average

pdkistani. The pakistan constitution does not take into account this felt opposition between man

and bureaucracy.

This does not mean. however. that the judge's role in Pakistan has been made

insignificant by the constitution. A number of influences have been at work to enlarge the scope

ofjudicial review. Quite afew.recent pronouncements of the SupremeCourt and the High Court

indicate that the judges themselves are beginning to take a broader view of their functions' They

are tending consciously to create those sound principles of administrative law which will sooner

or later have a salutary influence beyond their immediate scope.

The Constitution of Pakistan 1973 has taken special care to appoint only those persons as

the judges of the Superior courts in Pakistan who are capable of discharging their onerous

duties, in spite of several temptations, allurements and the possible harassment by the politicians'

The judges in Pakistan have shown by their conduct that the judicial polity, impartiality and

independence come to them as a gift of nature. They have won for themselves an abiding place

in the esteem and affection of the people. The judges have always repelled all attempts from

wtiatevei quarters they came to subvert the process of impartial and orderly decision' The judges

realize that an independent and fearless judiciary is the corner stone of every stable and

progressive State'138

The pakistanis are now getting accustomed to think that the ultimate protection of rights

.is to be found in courts of law, and that the judges are the most likely repositories of earthly

justice. A feeling is developing among the lawyers and the intelligentsia that the maxims of law

138- Sardar Bahadur Khan vs. Goverrunent ofPakistan, P L D 2005 Pesh,

295



are best found in the opinions of the judges dealing with actual cases. Such a feeling for law

provides a base on which a strong structure of administrative law .an b" built.

In Pakistan the conviction is spreading that individual rights need more protection that

national and provincial assemblies can give them. A feeling is fast developing that judiciary

should not minimize its potential influence on bureaucratic power. A need is being felt to make

the bureaucracy conscious of the desirability of greater adherence to constitutionalism. Both the

common man and the lawyer insist that judges should assume responsibility for defining those

restraints on bureaucratic power which form the essence of constitutionalism.

The comparativety high incidence of writ petitions filed by government servants is a

reflection of the secretiveness that prevails in Pakistan public administration. The secretiveness

may no doubt be traced, to some extent, to a desire to avoid laying down a set of rules or

principles which would bind the administrator as strictly as a court of law. The decision of the

administrator emerges all of sudden, and none can question its wisdom, since no one can know

the considerations which moved the mind of the authority. Every sentence which lays down a

clear and certain principle narrows the futurg freedom of choice of the administrator. The present

survey reveals that the superior courts in Pakistan have consistently refused absolute

discretionary powers to the executive. This does not mean that the courts, while reviewing the

exercise of discretion, substituted their own decision for that of the administrator. The cases

which came before the courts were mainly those where discretionary powers had been

improperly exercised and it was with the control of that power that the superior courts were

mainly concerned. They have controlled administrative discretion arising from bias, from

consideration of irrelevant issues, from failure to consider relevant issues and from improper

motives.
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In Pakistan, judicial review, so far, has fallen short at the frontier between control over

the legality of administrative action and full re-examination of the merits of administrative

action. The frontier here has been set along a line rvhich leaves the administration lvith a vast

area of discretion effectively shielded from judiciary scrutiny. On man1" occasions, exercise of

free discretion is seen to generate into arbitrariness.

Judicial review in Pakistan appears to lack breadth and depth- Review of determinations

made by statutory bodies is generally adequate; but review of the validity of the acts and

decisions of other administrative bodies does not tend to be comprehensive.

The superior courts have not applied a consistent theory of jurisdiction, In general they

have refused to accept as conclusive the doctrine that whenever an inferior tribunal has

jurisdiction to inquire into a matter for the purpose of giving a decision, its finding are final. But

they have never definitely rejected this doctrine.

Actions for damages against members of administrative tribunals have not come to notice

in the cases analyzed in the present dissertation. The reasons for this may be that where the order

of an administrative body does have the effect of interfering with existing property rights, the

party aggrieved may have a statutory right to challenge the validity of the order only within a

specified period.

The proportion of cases in Pakistan in which administrative acts and decisions are

directly or indirectly impugned in the courts appears to be much less than the actual number of

decisions made by administrators affecting adversely the rights of people. This may be due to a

variety of reasons: the fact that most of the principal non-statutory remedies are obtainable only

in the High Court where the cost of litigation is very high; the limited scope of some of these

remedies; the widespread impression the prospects of successfully challenging orders made by
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the directors, the commissioners the governors and the secretaries are remote; failure to

appreciate some of opportunities for obtaining judicial redress under the present law; and the

evolution of formal procedures such as prior notice to government before instituting suits in

courts.

practically equivalent to the absence of contentious issues in the field of licensing is their

obscuritv or non-recognition in the public mind or in the minds of the parties affected' This

applies particularly to application for route permits presented for adjudication to the regional

transport authorities. It seems almost objectionable that the finding of conditions for the grant or

refusalof permit should be left entirely to administrative regulation, in view of the sharp conflict

of interest and opinion. Normally, it would seem that the progressive recognition of distinct issue

would produce a pressure to have the solution of the issue incorporated in statutory provisions'

An analysis of the licensing cases reveals that administrative discretion was not, in many

instances, guided by considerations appropriate to the subject-matter- The courts have detected

circumstances leading to malicious considerations. The French call this an "excess of power",

and it may properly be treated as transgression ofjurisdiction.

There have been instances in which licenses have been refused on the basis of the

political views and political affiliations of the applicant. The courts hesitate to take jurisdiction in

these matters because it is very difficult for them to assume supervision of a large part of the

petty operations of the government. Yet it is in cases of discretionary action in these petty

operations that there is the greatest danger of injustice to individuals' l3e

The problem of interpretation in the spirit of the constitution remains open to experiment

in pakistan. A beginning has been made ofjudicial interpretations of legislative action' Some of

B9 WAPDA and others vs. Bashir Hussain Shah PLD 2015 SC 344'
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the Pakistani judges have been used to relying on English rules of statutory interpretation

according to which the intention of the law makers had to be ascertained from the words of the

enactment. Since the Constitution of Pakistan favors parliamentary form of government. it would

be worthwhile if Pakistan judiciary. in the interests of uniformity' decides to adopt patterns

which have greater affini6 to the Constitution than the English pattern has' rao

In this changing era in pakistan. it is inevitable that great responsibility will be assigned

to administration. This will in turn, necessitate greater control over administrative action' As

government departments acquire the habit of self-restraint impartiality and fairness' the courts

may correspondingty be inclined to lessen their supervision. But the presence of this restraining

power of the judiciary, "aloof in the background, but nonetheless always in reserve' tends to

stabilize and rationalize the . . . (administrative) judgment, to infuse it with the glow of principle,

and keep the faith." lar

ThereisenoughevidenceinsupportoftheviewthatPakistanisnotyetreadyforrapid

politicization. This should not, however, preclude an effort directed at the upgrading of legal

institutions. The.arbitraries manifest in administrative decisions will, in any case' diminish in

proportion to the rise ofjudiciary in Pakistan. What is needed immediately is a new examination

of the meaning and methods of judicial control of administration as envisaged in the United

States Constitution. Another effort in the direction involves an important human element --- the

creation of awareness in people that their liberties can be safeguarded by an effective

organization of judicial review. This awareness must include a willingness periodically to re-

examine the system with a view to correcting defects and inadequacies'

140 lshaq Khan Khakwani vs. Mian Mtthamm-ad Nawaz Sharif PLD 2015 SC 275'

I 4l - Benjamin N. cardozo, The Nartu'e of Jttdicial Process /Nerv Haven. I 921 )' p' 93'
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In Pakistan examples are not lacking where the executive and judicial functions

united in one and the same person. The findings of High Court discloses that a person who

administrative and executive duties to perform cannot discharge the judicial functions rvith

same unbiased and free mind which a judicialofficer can do.la2

During the colonial rule, the British perhaps considered this combination of functions

necessarv to promote their own policy of law and administration. It is now desirable to put an

end to this state of affairs.r+3 Otherwise people rvill lose confidence in the administration of

justice. With regard to tangible factors, a blueprint for a new or remodeled system of judicial

review in Pakistan must emphasize the necessity of appropriate constitutional language under

which administrative law can be organized. Provision may be made for annual conferences,

training and refresher programmes in administrative law for alljudges, professors of law, public

officers performing judicial or quasi-judicial functions and member of bar associations.

As a preliminary step to the establishment of an Institute for Administrative Law, it may

be desirable to organize in the country a judicial council for administrative law composed of

lawyers, judges, professors, academics, Iegislators, public officers and lay leaders. The

membership of such a council may vary from eight to ten and may be selected by the Supreme

Court from government departments, universities, academies, assemblies, bar associations for

overlapping terms.

A highly trained person in administrative law may be appointed as perrnanent secretary to

the council. The inclusion of lay leaders in the proposed council would constitute an assurance

are

had

the

142 - Ghulam Sarwar Khan vs. The Provincial Government, N.l/.F.P,

143 - Ibid., p.48.
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that "the administration of justice in a dynamic democracy is not a private concerrl of the

members of the legalprgfession,"r44 but belongs to the public in a very real sense'lo5

If judicial control of administrative action is to be of more than theoretical efficac-v" in

Pakistan, then it must be relatively simple and inexpensive means of access to the courts' The

relevant procedure must enable the judiciary to afford sufficiently wide review to check

administrative abuses. unhindered b-v- technicalities of pleading unsuited to modern conditions'

Review of administrative discretion has been influenced in Pakistan by the excessive concern

with the procedural aspects ofjustice. The result has been an undue emphasis on technicalities in

a field where there is little place for procedural niceties'ra6

During military regime, judicial review was deprived of its vitality by the various martial

law orders and regulations which gave overriding powers not only to martial law authorities but

also to many members of the civil service. The martial law government had found it necessary to

forbid public assemblies, to suppress freedom of expression, to confiscate private property and to

violate practically all the fundamental rights guaranteed by the Constitution'

It is, no doubt, true that no constitutional system would.be complete without some sort of

provision for emergency measures of this kind. But these measures are subject to abuses, which'

if unchecked, would destroy the balance of federal and provincial functions which lies at the very

basis of any federal system. Armed with the tremendous powers inherent in the state of martial

rule . . . the executives may well be tempted to use an actual or imaginary breach of the public

ffigCourtorganizationandAdministration:ASmallBluePrintforaBigJob'''
Duke Law Journal, (1945),327.

145 Muhammad Kaukab tqbalvs. Govt. of Pakistan, PLD 2015 SC l2l0'

146 Liberty Papers Lttl. vs. Human Rights Commission, PLD 2015 SC 42'

301



order as an occasion to deprive local authorities, with whom they may be in disagreement of

their normal constitutional rights'147

Friedrich and Fauker have asserted that the vesting of broad emergency powers in the

hands of the central authorities is not rvithout danger to the maintenance of any federal s-vstem of

government. '08 In order to provide adequate guarantees against the abuse of executive powers

on such occasions. it is worthwhile for Pakistan constitution to make use of the experiences of

other constitutional states in laying down the requirements which' if satisfied' would tend to

operate as technical barriers to the usurpation of power during periods of emergency' These

requirements, , are that:

a) the assumption of emergency powers be strictly legitimate in character;

b) the assumption of power must be for a relatively short period of time;

c) the final authority to determine the need for emergency power must never rest with

the agency which assumes the power; and

d) That the judicature must determine whether or not acts perpetrated under an

assumption of emergency powers were in defense of the Constitution'rae

The findings of this research points further to the necessity of making amendments in the

Pakistan Constitution in order to strengthen the rule of law' The suggested principles which the

Constitution should incorporate are:

a)thearbitrarypowershouldbewithheldfromtheexecutive;

b) an effective control of delegated legislation should be maintained;

ffiGuyJ.Fauker,..DefenseoftheConstitutionalorder',,inRober1R'BowieandCarlJ.
Friedrich (eds.), Stzdres in Federalisnt' p'963'

148 - Ibid., p.682.

149 - ibid.
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c) the discretionary power of the executive should be defined in the relevant statutes;

and

d)Thefundamentalrightsshouldbeadequatelysafeguarded.

Theinrplementationofthe..welfareState,,conceptinPakistanrequiresthatthecountrv

should give priority to the rute of law. The need for such priority arises because the government

is assuming more and more responsibilities for the dispensation of benefits and the employment

of masses. The growth of govemmental power in Pakistan is attended by dangers and problems

of which the citizens of a welfare state must take account. The discretionary power of

administrators that is increasing very fast has dangerous potentiatities against which the

supporters of "welfare state" must be alert to provide'

It is being gradually realized that the successful execution of any community

development project in pakistan will necessitate a reduction in the discretion left to the executive

organs who wield coercive power. This realization is giving rise to a perplexing issue as to how

far it is possible to reduce the discretionary element, without destroying a statute's effectiveness'

as an instrument of public policy. Experience shows that it is n-ot possible to draft effective

legislation in many welfare areas without leaving way for the exercise of administrative

judgment in adjudication. Is discretion then such a deadly poison to the rule of law in Pakistan

that is better to abandon legislative objects than to run the risk of possible arbitrary use of

discretionary power?

The answer to this question lies in the need that exists in Pakistan to devise a perfect

safeguard system against the always present danger of abuse of administrative authority'

Meaningful statutory standards, realistic procedural requirements, and effective techniques of

judicial review are among the tools of control well along in the course of development in this
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country. Moreover, there is not much evidence to indicate that the adrninistrative officers are

themselves alien to the tradition of honest judgment and fair decision embodied in the rule of

law.
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Conclusions and Suggestions

Administrative discretion is the power granted to officials by a legislature' For the proper

exercise of discretion, a lot depends upon the public morals of officials exercising discretionary

power.Misuseorabuseofdiscretionalsodependsupontheefficiencyanddisciplineinthose

adm ini strative agencies' 
I 50

Discretionary powers are gerrnane to a democratic welfare system' That's $'hy they me

usually exercised in the back ground of political considerations' Reasonableness' rationality'

purpose and morality, however, are the essential constraints on such exercise of powerlsl

with the development of the welfare system, it is almost impossible to halt the growing

course of ever-increasing administrative discretion. It is something sine qua non for a modern

polity. The apprehensions that discretionary powers are incompatible with higher concepts like

rule of law are a matter of the past. Nobody could deny the utility and compulsory nature of

discretionary authority in the modern era'

And now it is generally accepted that administrative discretion is not contrary to the

concept of rule of law. But in many ways it helps in the establishment of the rule of law' Gone

are the days of Dicey and his traditional concept of the rule of law. Even in that definition some

critics believe, Dicey meant to condemn, the arbitrary exercise of power and not that there

should not be any discretion with the administration'

Again, the impact and compatibility of judicial review have long been a matter of

discussion vis-a-vis the principle of separation of powers- It is, however' well settled now that

judicial review of administrative discretion is in no way in conflict with the doctrine of

150 Suo Motu action regarding suicide bomb attacks' PLD 2014 SC 699'

l5l Habibttllah Energv Ltd. vs. WAPDA, PLD 2014 SC 47'
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separation of powers; which is essentially dependent upon the principle of checks and balances'

It rather strengthens the doctrine by providing checks on the arbitrary or unlawful exercise of

authority vested by the legislature. The only concern of the courts is to keep the executive rvithin

bounds and limits set by the legislature. That is rvh1" courts onty determine the legalitl" of an

administrative action or inaction'152

This, then. poses another problem i.e. the problem of the extent of judicial revierv of

administrative discretion. ln the earliest days ofjudicial review, even the minimal fulfillments of

standards of legality were considered sufficient for denying judicial review' However, dawn of

this century saw a great increase in the discretionary powers of administration' With the

development of discretionary powers the need to limit the administrative discretion also

increased. The solution of this problem was found in enlargingthe scope ofjudicial review and

in some very selective cases courts even substituted their own view apart from considering the

legality of the cases before them.ls3

There are various intermediary points between these two extremes and the courts

normally confine their authority of review. within that intermediary area' A lot is needed to

develop a coherent and justifiable approach in this respect. Uncertainty should not be kept

untouched. still there are many open issues in this field and there is a dire need that more

specific principles should be developed for effective administration ofjustice'l5a

Presently, apart from laying down some general principles, superior courts have normally

left ample discretion with the reviewing courts to exercise their power of review in accordance

with the merits of each case. The rationale of this rule is that courts should possess ample

152 Dossani Travels Pvt. Ltd. vs. Trovels Shop Pvt' Ltd'PLD 20 I 4 SC I '

153 Province of Sindh vs. M.Q.M. PLD 2014 SC 531'

154 National Bank of Pakistan vs. sAF Textile tl4ills Ltd. PLD 2014 sc 283.
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jurisdiction to do contplete justice in accordance with the facts' peculiar circumstances and

requirements of each case.l5s

Generally speaking, exercise of discretion depends upon facts and circumstances of each

case. Courts have taid dorvn certain general standards rvhich are applicable on everl"exercise of

discretion by any administrative authority- Obsen'ance of these standards is the minimum

requirement for the proper and lawful exercise of administrative discretion' Courts' in their

power of judicial review, have never been hesitant to quash the administrative order based upon

failure to exercise discretion vested in an authority'

Again, courts readily condemn the abuse of discretion by the authority as bad in the eye

of law. Certiorari is the usual remedy, however, in rale cases the remedy of ntandantas may also

be resorted tb by the court in order to do complete justice. Unauthorized sub-delegation, putting

fetters on discretion by self-imposed rules of policy, acting under the dictation of some

unauthorized body or authority, non-application of one's own independent mind' or inaction on

the recommendation of authorized statutory body are considered as the major ingredients of the

failure to exercise discretion. 
156

While, the exercise of power for an improper purpose, on irrelevant considerations' with

mala fide intention, or unreasonably are the basic grounds for the determination of abuse of

discretion. Any action falling within any of these categories is readily riviewed by the courts and

declared as ultra vires. lf high court declines to exercise its discretionary constitutional

jurisdiction in a case wherein an administrative action was taken through proceedings which

155 Dossoni Travels Pvr. Ltd. vs. Travels Shop Pvt' Ltd' PLD 2014 SC l'

L56 Habibullah Energv Ltd- vs. llt.LPD.4- PLD 2014 SC 47'
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were not maintainable, the apex court was justified to correct the decision of executive in

exercise of writ jurisdiction by issuing an order in the nature of certiorari' tsz

courts have adopted a consistent approach torvards attempts to oust their jurisdiction of

judicial review. The ouster clauses are to be strictly interpreted' corunt non judice' excess of

jurisdiction and mala fide acts are not considered to be covered even under the express ouster

clauses. Same is the case with the constitutional ouster clauses' Again' on the same lines' even

the worst subjective language of a provision vesting discretionary power is interpreted

objectively in order to guard against the ouster of judicial review' Similar sort of approach

prevails in Great Britain and India as in Pakistan. American courts, however' are not so strict in

the interpretation of subjectively worded discretionary power'

Americancourtsnormallygivemuchroomtotheauthoritiesexercisingdiscretion

compared to the attitude of courts of the three other common law countries (lndia' Pakistan &

Britain).This approach although has some of its own peculiar merits but in countries like

pakistan, it is something impractical and unrealistic. tt is so because greater the discretion' more

the chances of abusing it, only judicial review coul{ work as an effective deterrence' In this

context, our courts have done a commendable job in broadening the scope ofjudicial review as it

works as a bridle which tames the wild horse (officials exercising discretion)'ls8

Atthesametimeourcourtsshouldadoptedapolicyof,,JudicialRestrainf,aswellin

appropriate.ur"..'" For instance, the court has held 160 that while exercising the power of

judicial review, the principle of 'Judicial restraint" is to be followed as individual interest is to

ffi Ishmic Republic of pakistan, 1992 SCMR 1705.

158- Suo Motu caseNo.l I of 201 l, PLD 2014 SC 389'

159- Habibullah Energ,t Ltd' vs' WAPDA PLD 2014 SC 47'

160 -Kanwar lntizar Mtthatnmad Klun vs' Federation 1995 MLD 1903'
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give way to the corective good and pubric interest". court further ruled l6r that transparency in

the process of decision making by public functionaries is although an essential requirement' yet

judicial review does not enable or empower the court to get into the chair of public functionary

to take over his job and substitute its decision for his decision. courts while exercising judicial

revieu. cannot and don,t take on ttre charge of the government or public bodies' Respective

sphere of activities is well defined and same is to be kept in mind in such matters'162

Hence, although delay, expense and lack of confidence in the officials exercising

discretion are the necessary outcomes of frequent judiciar meddling in the administrative affairs'

But this is essential for preserving the higher concepts of rule of law and administration of

justice. There is a pressing need that discretion should be impersonalizedt63' Legislature never

intended to vest discretion in an individual but it is always attached to an office, or an institution'

This should be understood in it's entirely by the individuals exercising discretion'

They exercise the power by virtue of their office or to the grace of their institution'

Resultantly, they should not betray their official responsibilities and be honest to their office or

else the institutionr6o. onry such practice courd affect the attitude of courts in exercising the

powerofjudicialreviewofadministrativediscretion'Otherwise,courtsalwaystrytoguard

against any violation of people's right to life, liberty and property by the officials exercising

discretionary powers.' 
ut

It is highly advisable that in our society, every department should set some minimum

standards for its officials as to how they are supposed to exercise their particular discretionary

-Presson Manufacruring Lrd. vs. Seuetary Ministty of Petroleum l995MLD l5'
l6r

162

t63

t64

r65

Ghulam Rasool vs. Government of Pakistan' PLD 2015 SC 6'

rbid.

In the matter o-f action against distribution oldevelopment tunds by Ex' Prime Minister PLD 2014 SC l3l'

Mst. Shahista BiBivs. Sttperintenden' ' PLD 2015 SC l5'
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power. And if peculiar circumstances of a case demand deviation from the set standards then the '

official might to be bound to give reasons for such departure' Only then he should have to be

allowed to deviate from those fixed standards. In this context, a full bench of supreme court has

h€ld 166 that any exercise of discretionar)" power in the nature of prerogative porver claimed by

the government or any of its functionaries has, however to be justified either under some statute

law or underthe provisions of the constitution. however. highercourts are expected to act in aid

of law and not to hamper the smooth working of subordinate administrative authorities'

established by or under the law'l6i

Higher courts are not supposed to set up hegemony in itsetf and thwart the procedural

law. ,6t It is also mandatory for the litigants to agitate their rights at the proper forum at a proper

time, so that law may take its own course. otherwise court is not bound to grant discretionary

relief to stale demands instituted before a wrong forum' t6'

where it is evident from the record of the administrative body that substantialjustice has

been done through diligent exercise of discretionary powers, apex court is not bound to take

cognizance of such matters and it should decline to exercise its discretionary jurisdiction in favor

of such petitioner. l'o In the context of revisional Jurisdiction of higher courts, it is established

that same is discretionary and equitabre in nature. No party is entitred to it as a matter of right. r7l

Its objects include inter alia to foster the ends of justice, preserve the rights of parties and to

ffi,rnsKarachivs.MullammadQadirHussainl995SCMR529
16TEconomicFreedomFighrersvs.SpeakerNarionalAssembty.PLD20l6SCl040.

168 Bangul vs. Province ofsindh 200J P'Cr' L'J' I 700'

169 lqtidar Haidervs. Bankof Puniab 2001 MLD 1537'

170 Muhammad saleem ultah vs. Addirional District Judge Gujranwala,2003 YLR 998'

17 I Mehdi Hussain vs. Muhammad Arif . PLD 2015 SC 137'
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right a wrong by placing a check on the administration'

ultra vires, malo fide or unreasonable , then court

l'2 however if the action of executive is

is bound to take cognizance of such

irregularity. 
173

In the context of judicial discretion, as it has been already establishedrzn that rvhile

exercising constitutional jurisdiction, High Court is not bound by any' precedent' each case

entails its own objective conditions and the discretionary relief is to be granted or refused on the

basis of such conditions without being influenced by pre-conceived notions' Courts while

exercising review powers on the actions of subordinate executive agencies should take extra care

and caution to ascertain that whether the authority has followed minimum standers of

transparency.lTs

Where discretion exercised by the officer was not proved to be arbitrary or capricious,

High court should decline to interfere in the discretion so exercised.rTu Judiciul discretion vested

by statutory provisions cannot be construed in such a manner as it will arm the court with

arbitrary powers and would inevitably destroy the public confidence in the stability of the

judicial arrangements. 
177 Another suggestion is tha-t higher officials should themselves try to

rectify the mistakes of their subordinates. Officials exercising discretionary authority should be

bound to give reasons in writing for their action or inaction, as the case may be.l'8

172 Naghma Nowb vs. Waseem Nawab,20l0 YLR 2372, Muhommad Bashir v. Province of Puniab'2Uo3 SCMR

286.

173 Abdul Sattarvs. Bashir Ahmad2004 CLC 370'

174 Aftab Ahmad Khansherpaovs. Goyernor, N.W.F.P. PLD 1990 Peshawar 192.

175 District Bar Association Rawalpindi ys. Federalion of Pakistan PLD 2015 sc 401.

176 Aftab Hussain vs. Collector of Central Excise and Land Customs Quetta,l987 P'Cr'L'J' l4l3'

177 Hudaybia Textile Mills Ltd. vs. Allied Bank of Pakistan Ltd. PLD I 987 SC 5 I 2.

178 District Bar Association Rawalpindi ys. Federation of Pakistan, PLD 2015 SC 401 .
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Thesesuggestionsifimplementedwillnotonlyhelpincurbingtheabuseofpower

butpeoplewillalsobecertainaboutthebehavioroftheauthorityinpeculiarcircumstances.This

rvay. it rvill be easier to review any abuse of power' It will also help in reducing the high rate of

litigation against administration. In nutshell' this seems to be a practicable solution through

whichwecouldcheckandhaltttrefrequenthigh-handednessoftheadministrativeauthorities.

The goal of "due process of law" which is valued highly by the citizens of Pakistan can

be pursued by re-rationalization of power that vest in the three major political institutions: the

judiciary, the executive and the legislature'l7e

The new expectations, progressively brought into existence by the welfare state must be

thought of not as privileges to be dispensed with unequally or by arbitrary plans of government

officials but as substantial rights in the assertion of which the claimant should be given an

effective remedy, a fair procedure, and a reasoned decision' The judges of superior courts in

pakistan can undoubtedry pray a prominent role in the fulfiilment of these expectations. It

remains to be seen, however, whether the judicial mind in Pakistan would succeed in developing

a tradition of decisions that should create and develop an ethos of freedom' justice' transparency'

rule of law and above all, constitutionalism'

[Further God knoweth the best]

PLD 2016 Peshawar 212.
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Further Research

The researcher tried his best to do a comprehensive and result oriented work regarding

the topic and erdeavored to provide useful information to the reader, however, further research is

earnestly suggested regarding the scope and extent of administrative discretion in regional

perspective. Since ttre fegaf pfificid€s are organic in their nantre hence, I expect that someone

will take the responsibility to do further research so that new horizons may be explored in this

regard
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